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STEWART  ▼.  CENTRAL  OP  GEORGIA  RY. 
(30.    (No.  735.) 

(Court  of  Appeals  of  (Georgia.    Jan.  15,  1906.) 

1.  Nbw  Tbiai,  — Sbcond  Gbant-^Disobsteor 

or  €k>T7BT. 

*'The*  power  of  the  saperior  courts  [and 
dty  courtsT  to  grant  new  trials  beinf  expressly 
conferred  by  statute,  as  well  as  arising  from 
common-law  principles,  Is  not  limited  by  any  ab- 
solute and  invariable  rule  as  to  the  number  of 
times  of  its  allowable  exercise,  but  the  presump- 
tion of  the  legality  of  such  grant  weakens  upon 
each  concurrent  verdict."  There  was  no  abuse 
of  discretion  in  granting  the  second  new  trial 
in  the  present  case. 

2.  CABBIER&— DeLIVEBT    TO    CONSIONEB— GRA- 
TUITOUS BAn.EE. 

When  a  common  carrier  has  transported  a 
shipment  to  destination,  and  the  consignee  lias 
paid  tlie  freight  and  given  his  receipt  for  the 
shipment,  the  contract  of  carriage  is  completed. 
If,  having  removed  a  part  of  the  goods,  the  con- 
signee leave  the  remainder  in  the  depot  over- 
night through  courtesv  of  the  company  or  its 
agent,  and  they  are  burned,  "the  company,  if 
liable  at  all,  is  responsible  only  for  gross  neg- 
lectf  as  a  gratuitous  bailee." 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  611%.] 

(Syllabus  by  the  CJonrt) 

Error  from  Superior  Court,  Carroll  Coun* 
ty;   R.  W.  Freeman,  Judge. 

Action  by  C  H,  Stewart  against  the  Cen- 
tral of  Georgia  Railway  Ck>mpany.  Judg- 
ment for  defendant,  and  plaintiiT  brings  er- 
ror.   Affirmed. 

A  shipment  of  Hoar  belonging  to  the  plain- 
tiff arriyed  over  the  defendant's  railway 
lines  at  Senoia  on  Friday,  May  19,  1905, 
about  midday,  in  good  order,  and  was  unload- 
ed into  its  depot  The  plaintiff  was  imme- 
diately notified  of  its  arrivaL  On  the  next 
day  be  paid  the  freight,  signed  a  receipt  for 
the  shipment,  and  began  to  move  it,  and  eas- 
ily could  have  moved  It  that  day,  but,  owing 
to  his  drays  being  busy  otherwise,  did  not 
complete  the  removal  by  that  night  The 
next  day  was  Sunday ;  and  early  on  Monday 
morning  a  fire  of  unknown  origin  broke  out 
in  the  depot  The  depot  was  built  of  brick ; 
but  against  the  wall,  and  just  above  the  por- 
tion of  the  floor  on  which  the  flour  was  plac- 
ed, were  some  wooden  shelves  on  which  were 
stored  flies  of  way  bills,  freight  bills,  and 
other  office  papers,  kept  for  record  purposes. 
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These  papers  caught  fire,  and,  by  falling  on 
the  flour,  damaged  It  The  plaintiff  knew  of 
the  existence  and  location  of  these  files  when 
he  left  the  flour  in  the  depot  The  building 
was  well  constructed,  the  doors  were  locked, 
and  the  night  operator  was  on  duty  In  the 
adjoining  room.  The  jury  rendered  a  verdict 
in  the  plalntlfiTs  favor  for  the  damage  done 
the  flour.  Although  it  was  the  second  con- 
current verdict,  the  trial  judge  set  it  aside 
on  motion  for  a  new  trial,  and  the  plaintiff 
excepts. 

Beall  &  Adamson,  for  plaintiff  In  error. 
R.  D.  Jackson,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facta  as 
above).  Some  doubt  seems  to  exist  in  the 
minds  of  the  bar  as  to  the  right  of  the  trial 
judge  to  grant  a  second  new  trial  to  the  same 
party  on  the  ground  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence.  The 
beadnote  opinion  of  the  Supreme  Court  in 
the  case  of  Lewis  v.  EQuitable  Mtg.  Co.,  99 
Ga.  836,  25  S.  E.  728,  may  be  responsible  for 
some  of  this  uncertainty.  At  the  time  that 
decision  was  rendered  the  Supreme  0>urt 
consisted  of  Chief  Justice  Simmons  and  Jus- 
tices Lumpkin  and  Atkinson.  Speaking  for 
the  majority  of  the  court.  Chief  Justice  Sim- 
mons said:  **Where  a  second  verdict  has 
been  rendered  on  substantially  the  same  is- 
sues of  fact  in  favor  of  the  same  party,  the 
rule  of  discretion  applicable  to  the  first  grant 
of  a  new  trial  does  not  apply,  and  if  at  the 
last  trial  there  was  nothing  objectionable  in 
the  rulings  of  the  presiding  judge,  and  the 
evidence,  though  conflicting,  supported  the 
second  verdict.  It  should  not  be  set  aside; 
Veal  V.  Robinson,  76  Ga.  838."  Justice  Lump- 
kin, dissenting,  said:  '*Invlew  of  the  evidence 
disclosed  by  the  record  in  this  case,  I  am  of 
the  opinion  that  the  trial  judge  was  right  in 
setting  aside  the  second  verdict  in  favor  of 
the  plaintiffs  in  error.  Taylor  v.  Central  R. 
Co.,  79  Ga.  330,  5  S.  E.  114,  and  cases  there 
cited.''  An  examination  of  the  case  of  Veal 
V.  Robinson,  76  Ga.  838,  cited  in  the  majority 
opinion,  shows  that,  when  that  case  was  be- 
fore the  Supreme  Court  upon  the  grant  of  a 
first  new  trial,  it  was  held  that  even  thai 
grant  under  the  facts  was  sustainable  onlv 
because  of  an  error  of  the  court;    that  ^h« 
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▼erdict  was  wholly  consistent  with  the  facts 
as  proved.  So  that  what  the  majority  of  the 
court  in  the  Lewis.  Case  manifestly  intended 
to  hold  was  that  the  case  then  sub  Judlce 
fell  within  the  rule  in  the  Veal  Case  that 
where  the  verdict  was  clearly  supported  by 
the  evidence  and  there  was  no  error  of  law 
it  was  an  abuse  of  discretion  for  the  Judge 
to  grant  a  second  new  trial.  In  support  of 
this  view  it  may  be  noted  that  in  the  case  of 
Davis  V.  Chaplin,  102  Ga.  587,  27  S.  E.  726, 
In  which  Chief  Justice  Simmons  and  Justice 
Atkinson  both  concurred,  it  was  held:  "This 
court  will  not  reverse  a  Judgment  granting  a 
second  new  trial  on  the  ground  that  the  ver- 
dict is  contrary  to  evidence,  when  it  appears 
from  the  record  that  the  evidence  In  support 
of  the  verdict  was  at  best  weak  and  unsatis- 
factory, and  the  decided  preponderance  of  the 
testimony  was  on  the  side  of  the  losing  par- 
ty." Also  In  Daniels  v.  Leonard,  105  Ga. 
841,  32  S.  E.  122,  all  the  Justices  concurring. 
It  was  held:  "When  It  Is  palpably  apparent 
from  the  entire  evidence  in  the  record  that 
the  verdict  was  strongly  and  decidedly 
against  the  weight  of  the  same  and  mani- 
festly wrong,  this  court  will  not  reverse  a 
Judgment  granting  a  second  new  trial,  al- 
though there  may  have  been  some  evidence 
tending  to  support  the  verdict."  As  author- 
ity for  this  proposition  the  court  cites  Taylor 
V.  Central  R.  Co..  79  Ga.  330,  5  8,  B.  114, 
the  same  case  cited  by  Justice  Lumpkin  in 
support  of  his  dissent  in  the  Lewis  Case. 
Chief  Justice  Simmons  was  a  member  of  the 
court  at  the  time  Daniel  y.  Leonard  was  de- 
cided, though  Justice  Atkinson  had  previous- 
ly resigned.  However,  in  the  case  of  Gor- 
don v.  Olllff,  100  Ga.  584,  28  S.  E.  286,  Jus- 
tice Atkinson,  in  passing  on  the  question  of 
a  second  new  trial,  said  In  behalf  of  the 
court:  '*The  trial  Judge  has  a  broad  discre- 
tion with  respect  to  these  matters.  The  re- 
sponsibility Is  with  this  court  to  see  that  the 
law  is  administered.  The  responsibllty  is 
with  him  to  see  that  abstract  Justice  is  at- 
tained." 

Prior  to  the  case  of  Taylor  v.  Central  B. 
Co.,  79  Ga.  330,  5  S.  E.  114,  the  Supreme 
Court  had  for  the  most  part  made  only  phys- 
ical precedents  in  affirming  or  reversing  grants 
of  second  new  trials,  empirically  deciding 
that  the  second  grant  was  or  was  not  error 
in  each  particular  case.  In  the  Taylor  Case 
the  court  took  the  question  under  full  and 
philosophic  review,  and,  after  much  discus- 
sion, stated  the  sum  of  the  whole  matter  thus: 
"From  all  that  has  been  said  and  shown,  we 
conclude  that  the  power  of  the  superior  courts 
to  grant  new  trials,  being  expressly  conferred 
by  statute,  as  well  as  arising  from  comm<Hi- 
law  principles  (vide  Code  1882,  M  3711-3718), 
is  not  limited  by  any  absolute  and  invariable 
rule  as  to  the  number  of  times  of  its  allow- 
able exercise,  but  that  the  presumption  of  the 
legality  of  such  grant,  generally  speaking, 
weakens  upon  each  additional  concurrent  ver- 
dict, and  that  a  third,  or  even  a  second,  grant 


of  a  rehearing  on  the  ground  of  the  evidence 
being  decidedly  and  strongly  against  the  ver- 
dict, will  be  carefully  reviewed  to  see  that' 
the  discretion  to  grant  it  has  been  Justly, 
wisely,  and  prudently  exercised,  letting  each 
case  stand  as  to  this  question  upon  its  pecul- 
iar Issues  and  facts,  and  allowing  due  weight 
to  the  general  considerations  of  the  fitness 
of  Juries  to  find  the  facts,  and  of  the  neces- 
sity that  there  shall  be  some  end  to  litiga- 
tion." Any  number  of  concurrent  verdicts, 
based  on  no  evidence  or  otherwise  legally 
wrong,  shonld  be  set  aside.  Wood  v.  Lane, 
102  Ga.  199,  29  S.  E.  180;  Sanders  v.  Allen, 
124  Ga.  684,  52  S.  E.  884;  Crown  Cotton  Mills 
V.  McNally,  127  Ga.  404,  66  S.  B.  452.  "When 
a  case,  because  of  conflicting  evidence,  is,  up- 
on the  issues  of  fact  Involved,  close  and  doubt- 
ful, and  its  determination  depends  entirely 
upon  questions  of  credibility,  and  there  16  no 
decided  weight  of  evidence  in  favor  of  either 
side,  a  second  new  trial  should  not  be  granted 
to  the  same  party  'upon  the  ground*  that  the 
verdict  was  not  authorized  by  a  preponder- 
ance of  the  evidence.* "  Thornton  v.  Abbott, 
105  Ga.  846,  32  S.  E.  603. 

It  was  ruled  in  Kenny  Co.  v.  A.  &  W.  P.  R. 
Co.,  122  Ga.  365,  60  S.  E.  132:  "Where  a  rail- 
road c(»npany  has  transported  a  car  load  of 
goods  and  notified  the  consignee  of  their  ar- 
rival, the  delivery  is  complete  when  the  agent 
of  the  consignee  verifies  the  goods  in  the  car 
and  gives  his  receipt  for  the  same."  In  the 
same  case  It  is  further  held  that  if,  after  re- 
moving a  part  of  the  goods,  the  consignee 
leaves  the  remainder  overnight  in  the  custody 
of  the  railroad  agent,  the  company,  "if  liable 
at  all,  is  liable  only  for  gross  neglect  as  a 
gratuitous  bailee."  See,  also.  Knight  v.  W.  & 
T.  R.  Co.,  127  Ga.  204,  66  S.  E.  363,  and  cita- 
tions; Georgia  R.  Co.  v.  Thompson,  86  Ga. 
328,  12  S.  E.  640;  Southern  Ry.  Co.  v.  Rosen- 
heim, 1  Ga.  App.  766,  58  S.  E.  81.  Proof  of 
the  exercise  of  slight  diligence  in  the  care  and 
keeping  of  the  property  was  sufficient  to  free 
the  company  from  responsibility  for  its  loss. 
Merchants'  Bank  v.  Carhart,  95  Ga.  394,  22 
S.  B.  628,  32  L.  R.  A.  775,  51  Am.  St  Rep. 
95.  The  consignee,  having  left  his  flour  un- 
derneath the  paper  files  with  full  knowledge 
of  their  existence  and  location,  can  make  no 
complaint  against  the  company  on  account  of 
their  proximity  to  the  flour.  The  company 
fully  rebutted  the  presumption  against  it 

Judgment  affirmed. 

(8  Qa.  App.  377) 
SUTTON  et  al.  v.  GRAY  LUMBER  CO. 
(No.  604.) 
(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 

Deeds— Construction— Exception  8. 

In  January,  1882.  S.  convened  to  B.  "all 
the  pine  timber  suitable  for  saw  logs  of  every 
size  and  dimension**  on  a  given  lot  of  land,  "pro- 
vided the  same  be  cut  within  five  years  from 
date."  In  December.  1882,  S.  conveyed  to  P. 
the  land  lot  on  which  the  said  timber  was  situ- 
ated ;  the  deed  containing  this  clause,  following 
the  description  of  the  land:    *^he  sawmill  tim- 
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ber  heretofore  boM  to  Henry  Banks  excepted." 
Held,  that  the  timber  on  the  described  land  lot 
not  cut  withih  the  five  years,  did  not  revert  at 
the  expiration  of  the  time  limited  to  S.  or  his 
heirs,  but  became  the  property  of  the  then  own- 
er of  the  land. 
(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Douglas;  a  T. 
Roan,  Judge. 

Action  by  Lacy  Sutton  and  others  against 
the  Gray  Lumb^  Company.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Rogers  &  Heath  and  F.  Willis  Dart,  for 
plaintiffs  in  error.  Lankford  &  Dickerson, 
for  defendant  In  error. 

HILL,  01  J.  On  the  16th  day  of  January, 
1882,  George  W.  Slade  executed  to  Henry 
Banks  a  deed  conveying  "all  the  pine  timber 
suitable  for  saw  logs  of  every  size  and  dimen- 
sion situated  and  being  on  the  north  half  of 
lot  403,  10th  district  of  Berrien  county,  245 
acres,  provided  the  same  be  cut  within  five 
years  ftom  date."  On  the  16th  day  of  De- 
cember, 1882,  the  said  George  W.  Slade  ex- 
ecuted a  deed  to  Mathew  B.  Patton,  con- 
veying to  him  "all  that  tract  or  parcel  of 
land  situate,  lying,  and  being  in  said  coun- 
ty of  Berrien,  known  and  distinguished  as 
the  north  half  of  lot  403  in  the  10th  dis- 
trict of  originally  Irwin,  now  Berrien,  coun- 
ty, containing  245  acres  more  or  less;  the 
sawmill  timber  heretofore  sold  to  Henry 
Banks  excepted."  Both  of  these  deeds  were 
for  a  named  consideration  and  were  duly 
executed  and  recorded.  Henry  Banks,  the 
grantee  in  the  first  deed  above  mentioned, 
did  not  exercise  his  right  under  it  to  cut 
and  remove  any  timber  on  the  said  land  lot 
during  the  five  years  as  limited  in  said  deed, 
nor  did  he  convey  his  right  to  the  timber 
to  any  other  person.  In  1899  the  Gray  Lum- 
ber Company,  by  virtue  of  a  conveyance 
from  Mathew  E.  Fatten,  entered  upon  the 
lot  of  land  conveyed  by  Slade  to  Patton  and 
cut  and  removed  therefrom  all  of  the  pine 
timber  located  thereon  suitable  for  saw 
mill  purposes,  and  manufactured  it  into 
lumber.  The  plaintiff^  in  error  brought  an 
action  of  trespass  against  the  Gray  Lumber 
Company,  claiming  to  be  the  true  and  lawful 
owners  of  four-fifths  of  the  half  interest  in 
this  timber  so  cut  and  removed  and  manufac- 
tured Into  lumber,  alleging  in  their  petition 
that  they  were  the  heirs  at  law  of  the  said 
George  W.  Slade,  and  as  such  entitled  to  the 
timber.  The  defendant  filed  general  and  spe- 
cial demurrers  to  the  petition.  The  special 
demurrers  were  met  by  appropriate  amend- 
ments, and  the  general  demurrer  was  sus- 
tained, and  the  petition  dismissed. 

The  general  demurrer  was  based  on  the 
legal  proposition  that  the  deed  from  Slade 
to  Banks  did  not  contain  any  provision  or 
stipulation  that  the  timber  which  remained 
upon  the  land  lot  at  the  end  of  five  years 
should  revert  to  the  grantor  or  to  any  one 


else,  and  that  at  the  expiration  of  the  five 
years  the  timber  which  then  remained  upon 
the  tract  of  land  became  the  property  of  the 
then  owner  of  the  soil,  and  not  to  said  Stade 
or  his  heira  It  will  thus  be  been  that  the 
only  question  submitted  to  this  court  for  de- 
cision arises  upon  the  construction  of  the  two 
deeds — the  one  from  Slade  to  Banks  in  Jan- 
uary, 1882,  conveying  all  the  sawmill  timber 
on  land  lot  403,  and  the  deed  from  Slade 
to  Patton,  December,  1882,  conveying  the 
said  land  lot  In  other  words,  at  the  ex- 
piration of  the  five  years  provided  in  the  first- 
mentioned  deed  as  the  limit  of  time  in 
which  the  grantee.  Banks,  was  to  cut  the  tim- 
ber on  the  land  lot,  did  the  timber  remaining 
on  the  lot,  not  then  cut,  revert  to  the  grantor, 
Slade,  or  his  heirs,  or  did  the  timber  then 
remaining  on  the  land  lot  pass  to  the  then 
owner  of  the  land  under  the  deed  from  Slade 
to  Patton?  What  did  Slade  convey  to 
Banks  by  his  deed  of  January,  1882?  He 
conveyed  to  him  "all  the  pine  timber  suitable 
for  saw  logs  of  every  size  and  dimension 
on  the  north  half  of  land  lot  403,  in  the  10th 
district  of  Berrien  county."  This  conveyance 
was  not  unconditional,  but  was .  limited  by 
the  proviso  that  the  timber  was  to  be  cut 
within  five  years  from  the  date  of  the  con- 
veyance. In  other  words,  whatever  amount 
of  timber  was  cut  within  the  five  years,  the 
title  thereto  passed  under  the  terms  of  the 
deed.  If  none  was  cut  within  the  five  years, 
the  title  to  none  vested  in  the  grantee,  and 
all  that  remained  on  the  land  lot  at  the  ex- 
piration of  the  five  years  uncut  was  a  part 
of  the  realty,  and  the  title  to  the  said  tim- 
ber passed  to  whoever  owned  the  realty  at 
the  expiration  of  the  five  years.  When  Slade, 
in  December,  1882,  by  his  warranty  deed 
conveyed  in  fee  to  Patton  the  north  half 
of  the  same  lot  of  land,  on  which  was  lo- 
cated the  timber  he  had  previously  sold  con- 
ditionally to  Banks,  he  conveyed  title  Into 
Patton  to  everything  on  the  land  lot  except 
the  timber  which  he  had  previously  sold  to 
Banks.  If  Banks  within  the  five-year  limit 
cut  none  of  the  timber  on  the  land  lot,  his 
estate  was  fully  determinable,  and  the  title 
to  all  of  the  timber  then  standing  on  the  land 
lot  uncut  passed  to  the  owner  of  the  fee 
in  the  land.  In  other  words,  the  deed  from 
Slade  to  Patton  conveyed  all  of  the  land  lot, 
including  the  timber  thereon,  subject  to  the 
right  of  Banks  within  the  five  years  to  cut 
the  timber  on  it 

The  exception  contained  in  the  deed  from 
Slade  to  Patton  was  not  the  sawmill  tim- 
ber on  the  land  lot,  but  "the  sawmill  tim- 
ber heretofore  sold  to  Henry  Banks,"  and  all 
that  was  sold  to  Henry  Banks  was  such  tim- 
ber as  he  might  cut  on  the  land  lot  within 
the  five  years.  The  exception  noted  would 
have  been  good  without  having  been  placed  in 
the  deed  from  Slade  to  Patton,  because  the 
deed  from  Slade  to  Banks  had  been  previous- 
ly recorded;  but  it  was  apparently  inserted 
in  the  deed  out  of  abundance  of  cauUon,  to 
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protect  the  warranty  of  the  grantor  to  Banks, 
and  not  for  the  purpose  of  reserving  any 
right  In  the  timber  to  the  grantor,  Slade,  and 
also  to  protect  the  right  in  said  timber  which 
had  been  previously  granted  to  Banics.  If 
Slade  had  intended  to  reserve  any  estate  in 
the  timber  for  himself  after  the  five  years 
expired,  he  would  have  used  apt  words  of 
reversion  in  the  deed  to  Patton.  It  is  per- 
fectly plain  that,  if  Banks  cut  no  timber  at 
all  during  the  five  years,  none  was  sold  to 
him;  for  the  office  of  the  proviso  contained 
in  his  deed  was  to  limit  liis  right  and  title 
to  such  timber  as  he  might  cut  during  the 
five  years.  In  other  words,  his  general  right 
to  the  timber  on  the  land  lot  was  limited 
and  restricted  by  the  proviso. 

We  do  not  think  that  these  two  deeds  are 
at  all  ambiguous,  and  the  construction  which 
we  here  place  upon  them  is  the  only  reason- 
able legal  construction.  Nor  is  this  construc- 
tion at  all  at  variance  with  the  decision  of  ttie 
Supreme  Court  in  the  case  of  Levis  v.  Parrott 
Lumber  Ck>.,  119  Ga.  476»  46  S.  B.  647,  which 
is  relied  upon  by  the  plaintiffs  in  error.  In 
that  case  the  conveyance  from  the  original 
owner  of  the  soil  and  timber  to  the  "sawmill 
and  turpentine  privileges"  on  the  lot  of  land 
expressly  .  provided:  **A11  timber  remaining 
on  said  land  lot  to  revert"  to  the  grantor  after 
a  period  named,  to  wit,  at  the  expiration  of 
eight  years.  In  the  case  sub  judice;  no  pro- 
vision was  made  in  the  deed  from  Slade  to 
Banks  that  the  timber  remaining  on  the  land 
at  the  end  of  five  years  should  revert  to 
Slade,  the  grantor,  as  to  any  one  else.  In  oth- 
er words,  this  conveyance  contained  no  re- 
versionary clause,  and  at  the  end  of  the  pe- 
riod of  five  years,  without  such  clause,  it  nec- 
essarily remained  as  a  part  of  the  realty, 
and  was  the  property  of  whoever  at  that 
time  had  title  to  the  realty.  Standing  timber 
is  realty.  Morgan  v.  Perkins,  94  Ga.  855,  21 
S.  B.  674;  Goody  v.  Gress  Lumber  Company, 
82  Ga.  793»  10  S.  B.  218.  In  the  Levis  Case, 
supra,  the  party  who  l>ought  the  land  subse- 
quently to  the  lease  or  conveyance  of  the  tim- 
ber bought  it  with  notice  that  the  original 
owner  of  the  soil  had  sold  the  timber  there- 
on, but  had  provided  in  the  deed  made  to 
the  timber  that  at  the  expiration  of  eight 
years  mentioned  therein  the  timber  not  cut 
and  removed  from  the  land  sold  should  re- 
vert to  the  grantor.  In  the  present  case, 
when  Patton  bought  the  land  in  December, 
1882,  on  which  the  timber  in  controversy  was 
situated,  he  did  so  with  the  express  notice 
that  he  bought  the  fee  in  the  land,  which 
included  the  timber  thereon,  except  such  tim- 
ber as  was  sold  to  Banks  in  January  previ- 
ous, and  that  this  exception  was  limited  to  the 
timber  that  Banks  might  cut  on  said  land 
during  five  years  from  the  date  of  the  deed. 
Instead  of  being  notice  of  any  reversionary 
interest  in  the  timber  to  Slade,  there  was  no- 
tice by  plain  implication  of  no  such  rever- 
sionary interest  in  the  timber. 

We  think  the  construction  placed  upon  these 


two  deeds  together  Is  In  entire  harmony  with 
the  decisions  of  the  Supreme  Court  in  McRae 
V.  StillweU,  111  Ga.  65,  86  S.  B.  604.  65  L.  R. 
A.  613,  and  Morgan  v.  Perkins,  94  Ga.  853, 
21  S.  E.  674,  and  the  decisions  cited  from  oth- 
er  courts  in  the  very  able  brief  of  the  learn- 
ed counsel  for  the  plaintiffs  In  error.  The 
action  of  trespass  brought  by  the  plaintiffs  in 
error  as  the  heirs  at  law  of  .Slade  was  prop- 
erly dismissed  on  demurrer. 
Jud«:ment  affirmed. 


(3  Oa.  App.  414  > 
MILL  V.  STATE.     (No.  879.) 
(Court  of  Appeals  of  Georgia.    Jan.  15»  1908.) 

Cbuhnal  Law— Admissions— Confessions. 

Inculpatory  admissions,  as  well  as  plenary 
confessions,  in  order  to  be  admissible  against 
the  defendant,  must  be  voluntary,  and  not  in- 
duced by  **the  slightest  hope  of  benefit  or  thr> 
remotest  fear  of  mjury."  Johnson  v.  State,  1 
Ga.  App.  129,  67  S.  E.  034,  and  ciUtlons. 

[Eld.  Note.— For  cases  in  point,  see  CetkL  Dig. 
vol.  14,  Criminal  Law,  H  1163-1174.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrightsville; 
Wm.  Faircloth,  Judge. 

Otto  Mill  was  convicted  of  crime,  and 
brings  error.    Reversed. 

See  58  S.  E.  673. 

E.  U  Stephens,  for  plaintiff  in  error.  J.  L. 
Kent,  Sol.,  for  the  State. 

POWELL^  J*    Judgment  reversed. 


(8  Oa.  App.  848) 
MASON  et  aL  V.  TERRELL,  Governor.    (No. 
341.) 

(Court  of  Appeals  of  Georgia.    Jan.  IjS,  1908.) 

1.  Masteb  ano  Sebvant— Crikinai.  Bbxaoh 

OF     CONTBACT  —  iNDldnCENT  —  CONTRACT  — 
CONSIDEBATION. 

An  indictment  charging  a  violation  of  tlie 
act  of  1903  (Acts  1903.  p.  90),  wliich  fails  to 
allege  a  contract  of  employment,  charges  no 
offpnse  against  the  laws  of  this  state,  and  is  void. 

(a)  An  executory  contract,  without  considera- 
tion, is  a  nudum  pactum.  The  law  will  not 
enforce  a  contract  which  is  without  considera- 
tion. 

(b)  A  promise  of  another  is  a  consideration  for 
a  promise;  but  a  contract  is  not  created  by  a 
promise  on  the  part  of  one  to  labor,  without  any 
mutual  concurrent  obligation  on  the  T>art  of  the 
otlier  to  ^y  for  said  services. 

(c)  An  mdictment  which  omits  to  charge  that 
the  failure  of  the  defendant  to  perform  his  con- 
tract of  labor,  or  to  repay  advances  made  to 
him,  was  without  good  and  sufficient  cause,  is 
fatally  defective. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  75;  vol.  31,  Con- 
tracts, S§  220,  221,  345.] 

2.  Bail— VALiorrr— Indictment  a  Nullity. 

That  the  indictment  is  a  nullity  is  a  Kood 
defense  to  a  proceeding  to  forfeit  a  criminal 
bond  requiring  the  presence  of  the  defendant  to 
answer  such  indictment  Consequently  it  was 
error  to  direct  a  verdict  in  favor  of  the  plaintiff 
in  scire  facias,  where  it  appeared  that  the  obli- 
gation was  based  upon  an  indictment  fatally 
defective.  The  case  is  not  altered  by  reason  of 
the  fact  that  the  recognizance  was  entered  into 
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after  Indictment,  instead  of  prior  to  the  action 
by  the  grand  Jury.  • 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  BaiU  f  24S.] 
8.  Sams— Name  or  Ck>ni9T7— Omibbior. 

The  omission  of  the  name  of  the  county  in 
which  the  court  to  which  the  principal  of  the 
bond  is  required  to  answer  is  held  does  not  avoid 
the  obligation,  and  the  doubt  or  ambiguity,  if 
any,  is  subject  to  explanation  by  parol  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Bail,  $S  23o,  260.] 

4.  Same— Scire  Facias. 

The  recital  in  scire  facias  that  the  defend- 
ant has  been  indicted  for  a  misdemeanor  Is  suf- 
ficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Bail,  SS  386-388.] 

5.  Criminal   Law  —  Appeal  —  Affirmance-^ 
Insufficient  Record. 

An  affirmance  of  the  judgment  of  the  lower 
court  will  not  result  from  the  omission  to  cause 
to  have  transmitted  a  portion  of  the  record  ma- 
terial to  a  clear  nnderstanding  of  the  errors 
complained  of.  If  there  be  such  an  assignment  of 
error  as  enables  this  court  clearly  to  understand 
the  errors   complained  of  and   to  intelligently 

Eass  upon  the  same,  either  by  ^reference  to  the 
ill  of  exceptions  alone,  or  to  the  bill  of  excep- 
tions and  the  record  together.  If  there  be  a 
plain  assignment  of  error,  duly  certified  by  the 
judge,  and  any  portion  of  the  record  material  to 
a  clear  understanding  of  the  error  be  not  spe- 
cific and  transmitted,  it  would  be  the  duty  of 
this  court  of  its  own  motion  to  order  the  cleric 
of  the  trial  court  to  transmit  such  material  por- 
tions of  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  S§  2890,  3204,  3205.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  J.  M.  Terrell,  Goyemor,  against 
Charlie  Mason  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re* 
yersed. 

Hlnes  &  Vinson,  for  plaintiffs  In  error.  J. 
B.  Pottle  and  C.  T.  Crawford,  for  defendant 
In  error. 

RUSSELL,  J.  Anderson  Hill  prosecuted 
Cliarile  Mason  under  the  proylslons  of  the 
act  of  1903  (Acts  1903,  p.  90),  for  cheating 
and  swindling.  Thereupon  Anderson  Hill  be- 
came surety  on  an  appearance  bond  of  said 
Charlie  Mason.  Mason  failed  to  appear  at 
the  county  court  of  Baldwin  county,  as  he 
was  bound  to  do.  And  now  Anderson  Hill 
the  surety,  excepts  to  the  Judgment  of  for- 
feiture, upon  the  ground  that  the  indictment 
which  Anderson  Hill  the  prosecutor,  procur- 
ed, is  totally  defective,  and  the  bond,  which 
Anderson  Hill,  the  surety,  signed,  is  void, 
because  Anderson  Hill,  the  prosecutor,  had 
not  promised  to  pay  Mason  anything  for  the 
six  months'  labor  which  Mason  promised  to 
perform  before  he  fraudulently  obtained  $10 
from  Anderson  Hill.  In  other  words,  it  is 
insisted  that  according  to  the  allegations  of 
the  indictment,  which  Mason  was  bound  to 
answer.  Mason  had  agreed  to  work  six 
months  for  Anderson  Hill,  and  had  thereupon 
obtained  from  him  $10;  but  Anderson  Hill 
had  nerer  promised  to  pay  Mason  anything 


for  his  labor.  The  fact  that  the  name  of  the 
prosecutor  and  that  of  the  surety  are  identi- 
cal is,  no  doubt,  an  incident  without  signifi- 
cance. While  It  seldom  happens  that  two 
men  In  the  same  community,  having  the  same 
surname,  tiave  exactly  the  same  given  name, 
still  such  a  coincidence  is  not  Improbable. 
From  the  improbability  that  a  citizen  would 
feel  It  to  be  his  duty  to  prosecute  another 
for  a  crime  hefore  the  grand  jury,  and  then 
shortly  afterwards  fraudulently  become  sure- 
ty for  the  appearance  at  court  of  the  al- 
leged criminal,  or  that  a  sheriff  would  become 
a  party  to  puch  a  transaction,  it  is  to  be  pre- 
sumed that  Anderson  Hill,  the  prosecutor, 
and  Anderson  Hill,  the  surety,  are  two  dis- 
tinct individuals.  But  for  this  presumption 
we  could  not  avoid  the  suspicion  that  the 
entire  prosecution  was  but  an  attempt  to  use 
the  processes  of  the  criminal  law  for  the 
selfish  purpose  of  obtaining  and  retaining  the 
services  of  Mason  for  nothing. 

1.  The  indictment,  however,  is  totally  de- 
fective, and  the  surety  has  the  right  to  plead 
this  fact  In  the  action  brought  by  scire  facias 
to  obtain  Judgment  absolute  against  him. 
To  constitute  a  violation  of  the  act  of  1903 
there  must  be  a  failure  to  jierfomf  a  contract 
or  to  repay  an  advance  made  on  the  faith  of 
the  contract  As  held  in  Wilson  v.  State;  124 
Ga.  22,  52  S.  B.  82,  and  Watson  v.  State, 
124  Ga.  454,  52  S.  B.  751,  there  must  not  only 
be  a  contract,  but  it  must  be  definite  as  to 
time,  payment,  and  amount  of  payment  It 
must  also  appear  that  the  defendant  failed 
and  refused  to  carry  out  the  contract  with- 
out good  and  sufficient  cause.  The  Indictment 
in  this  case  sets  forth  no  contract  The  In- 
dictment is  based  on  failure  to  perform  a 
contract,  but  it  fails  to  allege  any  considera- 
tion whatsoever  for  the  contract  The  indict- 
ment charges  Charlie  Mason  with  *the  offense 
of  a  misdemeanor,  for  that  the  said  Charlie 
Mason  •  •  •  did  contract  with  one  An- 
derson Hill  to  perform  for  him  certain  serv- 
ice, to  wit  as  a  farm  laborer  for  six  months, 
beginning  January  1,  1906.*'  This  is  all  that 
is  stated  upon  the  subject  of  the  contract; 
and  it  Is  clear  that  the  alleged  contract  is 
without  any  consideration  moving  from  Hill 
to  Mason.  Certainly  It  is  not  to  be  presumed 
that  the  farm  laborer  was  to  work  for  six 
months  for  $10;  and  yet,  according  to  the 
allegations  of  the  indictment  Hill  did  not 
undertake  to  pay  any  further  sum.  If  the 
$10  was  all  that  Mason  was  to  receive,  that 
fact  should  have  been  alleged ;  and  in  the  ab- 
sence of  any  allegation  upon  the  subject  the 
Indictment  totally  fails  to  allege  any  contract 
with  reference  to  which  the  defendant  en- 
tertained a  fraudulent  Intent  '"Tb  constitute 
a  valid  contract  there  must  be  parties  able 
to  contract,  a  consideration  moving  to  the 
contract,  the  assent  of  the  parties  to  the 
terms  of  the  contract  and  a  subject-matter 
upon  which  it  can  operate."  Civ.  Code  1895, 
§  3637.  The  so-called  contract,  referred  to  in 
the  bill  of  Indictment  is  a  mere  nudum  pao 
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turn  and  of  no  binding  force.  "A  considera- 
tion is  essential  to  a  contract  which  the  law 
will  enforce."  Civ.  Code  1895.  S  8656.  By 
section  3661  of  the  Civil  Oode  of  1896  it  is 
declared  that  a  "promise  of  another  is  a  good 
consideration  for  a  promise."  Bnt  a  promise 
is  not  a  good  consideration  for  a  promise  un- 
less there  is  absolute  mutuality  of  the  engage- 
ment, so  that  each  party  has  the  right  to* 
hold  the  other  to  a  positive  agreement,  and 
the  promises  must  be  concurrent  and  obliga- 
tory upon  each  at  the  same  time  in  order 
to  render  either  binding.  1  Parsons  on  Con- 
tracts, §449;  McKlnley  v.  Watltins,  13  111. 
140;  Lester  v.  Jewett,  12  Barb.  (N.  Y.)  502; 
Macedon  &  Bristol  Plank  R.  Co.  v.  Lapham, 
18  Barb.  (N.  Y.)  317;  Clark  on  Contracts,  p. 
166 ;  Story  on  Contracts,  S  569.  It  is  alleged 
in  the  indictment  that  the  defendant  promised 
to  work  six  months  for  the  prosecutor,  but  it 
is  not  alleged  that  the  prosecutor  promised  to 
do  anything  for  the  defendant  Among  the 
essentiala  of  a  contract  for  work  there  must 
be  (1)  work  to  be  done,  (2)  a  price  at  which 
it  is  to  be  done,  and  (3)  an  agreement  be- 
tween the  parties  both  as  to  work  and  price. 
2.  It  is  insisted  by  the  learned  Solicitor 
General  that,  even  if  the  indictment  under 
diBcufislon  is  fatally  defective,  the  plaintiff  in 
error  ought  not  to  prevail  in  this  case,  because 
the  bond  in  question  was  given  upon  a  bench 
warrant,  after  indictment,  and  therefore  with 
full  knowledge  on  the  part  of  the  principal 
and  the  surety  as  to  the  character  of  the 
offense  and  the  contents  of  the  indictment 
The  Solicitor  General,  therefore,  insists  that 
the  surety  cannot,  after  voluntarily  executing 
the  bond,  claim  nonliability  upon  the  ground 
that  the  indictment  already  existing  was  de- 
fective. The  exact  question  has  not  been 
passed  upon  in  this  state,  though  it  has  been 
held  in  State  r.  liockhart,  24  6a.  420,  State 
V.  Woodley,  25  Ga.  235,  McDanlel  v.  Camp- 
bell, 78  Ga.  188,  and  Candler  v.  Kirksey,  113 
Ga.  309,  88  S.  B.  825,  84  Am.  St  Rep.  247, 
that  it  may  be  shown,  in  defense  of  a  proceed- 
ing to  forfeit  a  criminal  bond,  that  the  indict- 
ment is  a  nullity.  In  Williams  v.  Candler, 
119  Ga.  179,  45  S.  E.  989,  it  was  held  that 
the  forfeiture  of  a  criminal  recognizance  can- 
not be  successfully  resisted  by  attack  on  the 
indictment  returned  against  the  principal,  un- 
less it  appears  that  the  indictment  is  void. 
This  means,  of  course,  that  the  indictment 
is  so  defective  that  a  Judgment  thereon  should 
be  arrested  on  motion.  The  rule  thus  laid 
down  in  Georgia  presents  an  exception  to  the 
holdings  of  most  American  Jurisdictiona  In 
3  Am.  &  Eng.  E^nc.  of  Law,  p.  713,  it  is  stat- 
ed, as  being  virtually  universal,  that  a  sure- 
ty caimot  relieve  himself  of  the  obligation  in 
his  bond  on  account  of  any  defect  in  the  in- 
dictment, regardless  of  whether  the  bond  was 
given  before  or  after  the  Indictment ;  and  the 
statement  is  supported  by  citations  from 
numerous  authorities.  It  is  insisted  by  state's 
counsel  that  in  the  Lockhart,  Woodley,  Camp- 
bell, and  Klrks^  Csses  the  bond  was  given 


for  the  appearance  of  the  defendant  to  re- 
spond to  indictment  if  one  should  be  found, 
and  was  not  given  upon  a  bench  warrant  aft- 
er indictment  We  do  not  see  that  this  fact 
alters  the  case ;  and  this  seems  to  have  been 
the  view  entertained  by  the  Supreme  Court  in 
the  Williams  Case,  because,  while  the  defense 
in  tliat  case  was  not  sustained,  the  doctrine 
laid  down  in  the  cases  just  before  cited — ^that 
the  fact  that  an  indictment  is  a  nullity  is  a 
good  defense  to  a  proceeding  to  forfeit  a 
criminal  bond — ^was  reaffirmed.  In  the  Wil- 
liams Case  the  bond  was  given  after  the  re- 
turn of  the  indictment.  Just  as  in  the  present 
case.  The  opinion  in  the  Williams  Case  hav- 
ing been  concurred  in  by  a  full  bench,  we 
see  no  reason  for  granting  the  request  of 
state's  counsel  that  these  four  decisions  be 
certified  to  the  Supreme  Court  for  review. 
We  fail  to  see  why  it  makes  any  difference 
that  the  recognizance  is  entered  into  with  the 
knowledge  that  the  indictment  is  so  fatally 
defective  as  to  be  void.  Unless  a  bond  is  giv- 
en, a  defendant  must  lie  in  Jail.  Shall  he  be 
deprived  of  his  liberty  and  denied  the  privi- 
lege of  giving  bail  simply  because  the  charge 
against  him  does  not  constitute  an  offense  un- 
der the  laws  of  t)ie  state?  To  ask  this  ques- 
tion is,  to  our  minds,  to  answer  it  Neither 
the  defendant  nor  the  surety,  no  matter  how 
the  condition  may  have  arisen,  is  responsible 
therefor;  and  it  seems  to  us  that  there  is 
really  more  reason  why  a  defendant  should 
be  allowed  his  liberty  upon  giving  bond  where 
there  is  no  charge  against  him  than  where 
there  is  a  charge  good  in  form  and  substance. 
Nor  is  there  any  reason  why  the  fact  that  the 
indictment  is  void  should  not  be  pleaded  be- 
cause the  principal  and  the  surety  knew  it 
was  void  when  they  entered  into  the  obliga- 
tion. To  create  an  estoppel,  some  element  of 
bad  faith  on  the  part  of  the  party  to  be  estop- 
ped should  enter  into  the  prior  transaction 
which  estops  him,  or  some  act  at  least  ftom 
which  the  party  sought  to  be  estopped  derives 
a  benefit  at  the  expense  and  to  the  injury  of 
the  opposite  party.  We  can  conceive  of  cases 
where  one  who  procured  a  prosecution  might 
be  estopped  from  setting  up,  in  his  defense 
as  surety  on  a  bond,  that  the  accusation  pro- 
cured by  him  was  void ;  but  even  this  is  doubt- 
ful, because  all  prosecutions  are  presumed 
to  proceed  In  the  name  and  behalf  of  the 
state,  regardless  of  the  intervention  of  a 
prosecutor.  Ordinarily,  however,  the  prose- 
cutor and  the  surety  are  entirely  separate  and 
distinct  individuals,  and  it  would  be  an  un- 
heard-of hardship  on  defendants  to  be  pro- 
hibited from  making  ball  because  of  the 
fact  that  the  charge  lodged  against  them 
was  void.  This  would  be  to  say  to  the  de- 
fendant and  his  surety,  if  the  defendant  stays 
in  Jail  he  can  take  advantage  of  the  defense, 
but  if  he  gives  bond  he  pays,  as  the  price  of 
his  freedom  until  court,  the  penalty  of  waiv- 
ing the  defense  to  the  indictment. 

3.  The  plaintiff  in  error  further  InslstB  tBiat 
a  verdict  should  not  have  been  directed  in 
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favor  of  the  plaintiff  In  the  court  below,  be- 
cause the  bond  is  totally  defective,  for  the 
reason  that  the  caption  of  the  bond  is,  "Geor- 
gia,      County,"   instead  of   "Georgia, 

Baldwin  County,"  and  because  the  bond  fail- 
ed to  allege  at  what  county  court  and  in 
what  county  he  was  required  to  appear.  We 
hold  this  contention  of  the  plaintiff  in  error 
to  be  untenable.  The  bond,  as  appears  by 
the  record,  Is  attached  to  the  same  sheet  of 
paper  as  the  bench  warrant  The  defendant 
and  bis  surety  had  the  right  to  see  the  bench 
warrant,  and  are  presumed  to  have  seen  it 
before  they  signed  the  bond«  They  therefore 
knew  at  what  county  court  the  defendant 
was  bound  to  appear.  Furthermore,  the  evi- 
dence clearly  showed  that  they  did  know; 
and  parol  evidence  upon  this  subject  was 
properly  admitted  by  the  Judge.  Colquitt  v. 
Bond,  69  Ga.  352;  Sasser  v.  McDaniel,  73 
Ga.  548;  Kirkland  v.  Candler,  114  Ga.  739, 
40  S.  E.  734;  Candler  v.  Kirkland.  112  Ga. 
460,  37  S.  E.  715.  Scire  facias  is  the  pro- 
ceeding by  which  a  criminal  bond  is  forfeit- 
ed. The  bond  itself  is  only  useful  for  pur- 
poses of  evidence,  and  no  fact  or  circum- 
stance going  to  show  its  validity  or  to  ex- 
plain any  ambiguity,  which  does  not  alter  or 
vary  what  is  manifest  in  its  ;terms  as  evi- 
denced in  writing,  is  admissible  for  the  pur- 
pose of  showing  the  liability  of  the  obligors. 
The  plaintiff  in  error  insists  that  the  omis- 
sion is  not  an  ambiguity,  and  that  the  effect 
of  the  evidence  Introduced  over  his  objection 
was  to  alter  and  vary  the  terms  of  the  writ?- 
ten  instrument  This  position  is  inconsist- 
ent with  the  contention  of  the  plaintiff  in  er- 
ror that  by  reason  of  the  omission  the  de- 
fendant could  not  tell  at  what  county  court 
he  was  bound  to  appear  and  answer  a  charge 
against  him.  If  he  was  cognizant  of  the 
omission,  he  would  naturally  inquire  at  what 
county  court  he  had  to  appear  to  answer; 
and  in  the  absence  of  information  the  ambi- 
guity would  be,  very  palpable. 

4.  The  plaintiff  In  error  further  insists 
that  the  bond  should  not  have  been  forfeited 
and  Judgment  entered  against  him,  because 
the  bond  required  him  to  answer  to  an  in- 
dictment for  the  offense  of  misdemeanor. 
The  argument  of  counsel 'for  plaintiff  in  er- 
ror is  that  the  word  'Misdemeanor"  covers 
a  multitude  of  crimes,  being  a  general  term 
for  criminal  offenses  of  any  sort  which  do 
not  in  law  amount  to  felony,  and  that,  if  the 
defendant  had  been  indicted  for  more  than 
one  offense,  and  a  bond  had  been  entered  into 
by  a  defendant  and  a  surety,  and  the  defend- 
ant did  not  appear,  the  state's  attorney  could 
not  say  in  which  case  the  bondsman  was  lia- 
ble. This  may  be  true.  In  Rich  v.  Colquitt, 
61  Ga.  197,  it  was  held  that  "a  scire  facias 
to  forfeit  a  recognizance,  which  recited  that 
the  principal  had  been  indicted  for  the  of- 
fense of  misdemeanor,  that  he  had  given  the 
recognizance  for  his  appearance  at  the  city 
court  of  Atlanta  to  be  held  on  April  16,  1877, 
and  that  the  bond  had  been  duly  forfeited. 


described  the  offense  with  sufficient  particu- 
larity." And  to  the  same  effect  was  the  hold- 
ing in  Vinson  v.  Northen,  94  G  a.  698,  19  S. 
E.  991.  Nothing  more  is  held  in  Nicholsocr  v. 
State,  2  Ga.  363,  than  that  "it  is  essential 
to  a  recognizance  for  the  appearance  of  the 
conusor  to  answer  charges  against  him  that 
it  show  the  cause  of  taking  It"  And  this  is 
explained  in  the  body  of  the  opinion  by  the 
citations.  The  decision  is  based  upon  the  act 
contained  in  Prince's  Digest,  470,  declaring 
that,  "when  any  person  shall  enter  into  any 
recognizance  or  obligation  for  the  appear- 
ance of  another  to  answer  any  indictment, 
information  or  presentment  of  a  grand  Jury 
for  any  offense  committed  against  the  laws 
of  this  state  and  shall  fall  to  produce  the 
body,"  etc  Upon  which  Judge  Lumpkin,  de- 
livering the  opinion,  says  that  it  Is  essential 
to  the  validity  of  the  bond  that  It  appear 
on  the  face  of  It  that  the  party  stands  char- 
ged of  some  crime  against  the  laws  of  Geor- 
gia. In  the  Nicholson  Case  no  prior  proceed- 
ing to  authorize  a  writ  of  scire  facias  ap- 
peared thereon.  In  the  Rich  Case  the  Su- 
preme Court,  doubtless  having  the  Nicholson 
Case  in  mind  and  conforming  to  the  ruling 
therein  that  an  offense  must  be  charged 
against  the  laws  of  the  state  of  Georgia, 
held:  **The  offense  with  which  McCullough 
was  charged,  as  recited  and  set  forth  In  the 
scire  facias,  was  that  of  a  misdemeanor,  and  a 
misdemeanor  is  the  violation  of  a  public 
law.  Code  1873,  fi  4292.  The  recital  of  that 
offense  in  the  scire  facias  was  sufficient  to 
show  that  the  defendant  had  been  charged 
with  an  offense  punishable  by  law,  without 
stating  the  particular,  offense  alleged  in  the 
Indictment,  which  constituted  a  misdemean- 
or." In  the  present  case  the  indictment  was 
for  a  misdemeanor,  the  b<md  was  for  a  mis- 
4emeanor,  and  the  scire  facias  alleged  a  mis- 
demeanor. The  indictment,  the  bench  war- 
rant the  rule  nisi,  each  being  alleged,  show- 
ed the  prior  proceeding  upon  which  the  va- 
lidity of  the  scire  facias  depended.  The  case 
of  Simmons  v.  State,  106  Ga.  358,  32  S.  E. 
339,  cited  by  counsel,  is  not  in  point  The 
rulings  in  Hampton  v.  Brown,  32  Ga.  251, 
Foote  V.  Gordon,  87  Ga.  277,  13  S.  B.  512, 
and  Vaughan  v.  Candler,  113  Ga.  11,  38  S.  E. 
352,  are  conclusive  of  the  proposition  that 
the  use  of  the  word  "misdemeanor"  in  the 
bond  in  this  case  is  sufficient  and  that  the 
use  of  this  term,  without  a  more  particular 
description  of  tiie  offense,  does  not  render 
the  bond  either  insufficient  or  void.  "The 
description  may  be  entirely  general,  provid- 
ed that  the  offense  described  be  an  indictable 
one."  Bishop's  New  Criminal  Procedure,  S 
264,  B,  (4).  "The  offense  of  which  the  accus- 
ed stands  charged  must  be  stated  in  the  re- 
cognizance with  sufficient  clearness  to  show 
of  what  offense  he  Is  In  fact  accused.  But 
this  need  not  be  done  with  the  technical  ai«- 
curacy  required  in  an  indictment"  3  Am. 
&  Etag.  Enc.  of  Law  (2d  Ed.)  696,  698. 
6.  While  no  motion  to  dismiss  the  bill  of 
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exceptions  Is  made,  It  is  insisted  by  the  Solic- 
itor General,  in  bis  brief,  that  a  judgment  of 
affirmance  should  result  because  the  bill  of 
exceptions  fails  to  specify  the  verdict  as 
being  material  to  a  clear  understanding  of 
the  errors  complained  of;  and  counsel  in- 
sists that  the  verdict,  even  if  sent  up  by  the 
clerk,  cannot  be  considered  by  this  court. 
The  case  of  Pyne  v.  State,  113  Ga.  725,  39 
S.  E.  294,  cited  by  the  Solicitor  General  in 
his  brief  as  authority  for  his  position,  was 
expressly  overruled  in  Atlanta  Land  Ck>.  v. 
Austin,  122  Ga.  877,  50  S.  B.  124.  To  dis- 
miss the  bill  of  exceptions  would  be  clearly 
in  the  teeth  of  section  5560,  Civ.  Code  1895. 
Nor  will  an  affirmance  result.  If  it  were 
material  to  have  the  verdict  before  us,  it 
would  be  the  duty  of  this  court  under  the 
provisions  of  section  5536,  Civ.  Code  1895,  to 
have  the  cleric  of  the  trial  court  to  trans- 
mit a  copy  of  the  verdict  to  this  court  As 
ruled  by  this  court  in  Andrews  v.  John 
Church  Co.,  1  Ga.  App.  562r  58  S.  B.  130:. 
"Under  Civ.  Code  1895,  I  5569,  the  real  ques- 
tion is  whether  or  not  there  is  such  an  as- 
signment of  error  as  will  enable  this  court  to 
know  what  are  the  specific  grounds  of  com- 
plaint and  whether  there  is  enough  in  the 
bill  of  exceptions  alone  or  in  the  bill  of  ex- 
ceptions and  the  record  taken  together,  to 
enable  this  court  to  pass  upon  the  questions 
at  issue."  As  stated  in  that  case :  "There  is 
no  difficulty  in  this  case  in  determining  ei- 
ther what  errors  are  complained  of  or  wheth- 
er the  complaints  are  justified  by  law." 

The  verdict  was  not  specified  as  material, 
nor  does  it  appear  in  the  record;  but  the 
judgment  was  specified  and  was  accordingly 
sent  up,  and  it  purports  to  contain  the  ver- 
dict Error  is  assigned  upon  the  direction  of 
a  verdict  in  favor  of  the  plaintiff,  and  the 
presiding  judge  certified  that  such  a  ver- 
dict was  directed.  In  view  of  what  was  said 
in  the  first  division  .of  this  opinion,  the 
amount  of  the  verdict  would  be  immaterial. 
The  direction  of  any  verdict  in  favor  of  the 
plaintiff  was  error. 

Judgment  reversed. 


(8  Ga.  App.  400) 
CINCINNATI,  N.  O.  ft  T.  P.  RT.  CO.  v. 
PLESS  ft  SLADE.    (No.  758.) 

(Court  of  Appeals  of  Georgia.    Jan.  15,  1908.) 
1.  Attachment— Appeabaucb— Suit  in  Reic— 

I>ISMISSA]>-lCFrECT. 

In  cases  of  attachment  the  giving  of  a  re- 
plevy bond,  the  filing  of  a  general  demurrer, 
and  an  answer,  without  protestation,  efl:ch  oper- 
ates to  convert  the  action  from  a  suit  in  rem  into 
an  action  in  personam ;  and  the  case,  so  far  as 
obtaining  a  oommon-law  judgment  against  the 
defendant  in  attachment  is  concerned,  is  in  the 
same  condition  as  if  there  bad  been  an  action 
begun  in  the  usual  form  followed  by  personal 
service. 

(a)  Where  the  defendant  in  attachment  has, 
by  any  of  the  methods  mentioned  above,  ef- 
fected a  general  appearance  in  the  suit,  the  dis- 
missal of  the  attachment  does  not  operate  to 
dismiss  the  suit 


(b)  Where  the  defendant  In  attachment  enters 
ft  special  appearance  and  calls  in  question  the 
validity  of  the  attachment  and  of  the  levy  there- 
on, but  also  gives  a  replevy  bond  and  enters  a 
general  appearance  (his  surety  not  complainine). 
a  consideration  of  the  grounds  of  the  special 
appearance  is  immaterial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  5,  Attachment  I  975.] 
2.  Same  —  General   Appbabance  —  Bffbcis— 

Foreign  CoBPORATiON&--AcnoNS— Venub. 
A  defendant  in  attachment  who  has  made 
a  general  appearance  In  any  of  the  methods  stat- 
ed in  the  preceding  headnote  may,  by  timely 
pleadings,  nevertheless  question  the  venue  of  the 
action  or  the  court's  jurisdiction  of  the  subject- 
matter.  He  may  make  any  defense  he  could 
have  made  if  he  had  been  personally  served  with 
process. 

{a)  A  nonresident  corporation  is,  except  In  cer- 
tain cases  where  by  statute  the  contrary  is  pre- 
scribed, subject  to  suit  in  any  county  in  this 
state  where  it  can  be  served,  or  where  it  submits 
itself  to  the  jurisdiction  of  the  court  by  ft  gen- 
eral appearance. 

(b)  The  statutory  rule  confining  suits  against 
railway  companies  for  torts  to  the  county  where 
the  cause  of  action  arose  does  not  apply  to  torts 
committed  beyond  the  limits  of  the  state  by 
nonresident  railway  companies. 

(c)  Foreign  corporations  are  subject  to  at- 
tachment in  this  state,  whether  they  do  4>usine88 
herein  or  not 

fEd.  Note.— For  cases  in  point  see  Cent*  Dig. 
vol,  5*  Attachment,  S§  701-704 ;  vol.  12,  Corpora- 
tions, H  2601,  2628,  2G29.] 
8.  CABRiERfr— Damage  to  Freight. 

Where  a  shipment  of  goods  is  delivered  in 
good  order  to  a  common  carrier,  under  a  con- 
tract that  it  shall  transport  them  to  its  terminus 
and  deliver  them  to  a  connecting  carrier,  and  the 
shipment  arrives  at  destination  In  a  damaged  con- 
dition, and  the  proof  shows  that  at  least  a  por- 
tion of  the  damage  was  done  by  the  initial  car- 
rier, it  will  be  presumed  to  nave  caused  the 
whole  damage,  until  it  submits  proof  to  the  con- 
trary. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9.  Carriers,  §S  835-842.1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Cordele;  El  P. 
Strozier,  Judge. 

Action  by  Pless  &  Blade  against  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

On  May  11,  1907,  Pless  &  Siade  sued  out 
before  the  city  court  of  Cordele  an  attach- 
ment against  the  Cincinnati,  New  Orleans  & 
Texas    Pacific    Railway    Company    on    the 
ground  of  nonresidence,  and  caused  it  to  be 
levied  on  a  box  car  of  that  company  found 
In  the  yards  of  the  Atlanta,  Birmingham  & 
Atlantic  Railway  Company  at  Cordele.    Dur- 
ing the  same  month  the  defendant  executed 
a  statutory  replevy  bond.    Subsequently  the 
defendant  entered  a  special  appearance  and 
I  motion  to  quash  the  attachment  upon  many 
'  grounds  presenting  a  number  of  nice  propo- 
Bltions  of  law ;  but  as  it  is  decided  that  they 
I  are  not  properly  before  the  court  for  decl- 
I  Bion,  we  deem  it  unnecessary  to  set  them  out 
I  The  defendant  also  filed  a  plea  to  the  Juris- 


diction, which  it  protested  was  likewise  filed 
as  a  special  appearance,  and  in  this  plea  sub- 
stantially the  same  questions  were  raised. 
The  special  appearances,  motion  to  quash. 


Ga.) 


CINCINNATI,  N.  O.  A  T.  P.  BY.  CO.  v.  PLESS  ft  SLADB. 


9 


and  plea  to  the  Jurisdiction  were  stricken 
by  the  court  on  demurrer.  At  the  first  term 
the  plaintiffs  filed  their  declaration  in  at- 
tachment showing  that  their  suit  against  the 
defendant  company  was  on  account  of  dam- 
ages to  a  shipment  of  live  stock  intrusted  to 
it  in  the  capacity  of  common  carrier.  To  this 
declaration  the  defendant  filed  a  demurrer 
without  protestation,  and  without  In  any 
wise  declaring  it  to  be  filed  subject  to  the 
special  appearances,  the  grounds  being  (1) 
that  the  defendant  is  shown  to  be  a  non- 
resident corporation,  and  is  not  alleged  to  be 
transacting  business,  or  to  have  an  office  or 
agent  in  this  state;  (2)  that  It  does  not  ap- 
pear that  the  acts  of  negligence  were  com- 
mitted in  Crisp  county  within  the  Jurisdic- 
tion of  the  city  court  of  Cordele,  but  it  ap- 
pears that  they  w^re  committed  beyond  the 
limits  of  the  state;  (3)  that  the  contract  of 
carriage  was  made  beyond  the  limits  of  the 
state,  and  the  court  was  therefore  without 
jurisdiction.  The  court  overruled  the  de- 
murrer. The  defendant  also  filed  an  answer. 
Upon  its  face  it  was  declared  to  be  subject 
to  the  demurrer  Just  filed,  but  was  not  others 
wise  limited  in  its  effect  as  a  general  appear- 
ance. On  demurrer  the  court  struck  a  por- 
tion of  this  answer,  which  pleaded  that  the 
court  was  without  Jurisdiction  because  the 
defendant  was  a  nonresident  corporation  not 
doing  business  In  the  state,  and  because  the 
car  levied  upon  was  an  Instrumentality  of 
Interstate  commerce.  To  all  of  these  rulings 
exceptions  were  duly  preserved.  The  case 
proceeded  to  trial.  The  plaintiffs  proved  that 
they  delivered  the  shipment  of  live  stock  to 
the  defendant  at  Wilmore,  Ky.,  to  be  trans- 
ported to  Cordele,  Ga.,  and  that  after  an  un- 
reasonable delay  the  shipment  arrived  in 
Cordele  damaged  in  certain  enumerated  par- 
ticulars. The  shipment  was  made  over  con- 
necting lines,  and  the  delivery  was  made  by 
the  Georgia  Southern  &  Florida  Railway 
Company.  It  was  also  shown  that  some  of 
the  damage  occurred  before  the  shipment  left 
the  custody  of  the  defendant.  The  defend- 
ant Introduced  in  evidence  a  duly  signed  live 
stock  contract  in  usual  form,  executed  at 
Wilmore,  Ky.,  but  offered  no  further  proof 
as  to  how  the  loss  occurred.  The  plaintiff 
then  introduced  that  portion  of  the  constitu- 
tion of  the  state  of  Kentucky  which  provides: 
"No  common  carrier  shall  be  permitted  to 
contract  for  relief  from  its  common-law  lia- 
bility." Upon  the  conclusion  of  the  evidence, 
counsel  for  both  parties .  agreeing  that  there 
was  no  dispute  as  to  the  amount  of  recovery, 
If  any  at  all  was  authorized,  the  court  di- 
rected a  verdict  for  the  plaintiff,  and  excep- 
tion to  this  is  taken. 

Cram  &  Jones,  for  plaintiff  in  error.  Hill 
k  Royal,  for  defendant  in  error, 

POWELL,  J.  (after  stating  the  facts  as 
above).  The  giving  of  the  replevy  bond  was 
a  genera]  appearance  by  the  defendant  dis- 


solving the  attachment  and  converting  it 
from  action  in  rem  Into  an  action  in^per- 
sonanL  Thompson  r.  Wright,  22  Oa.  fi07; 
Walter  v.  Kierstead,  74  Ga.  19;  King  v. 
Randall,  95  6a.  449,  22  S.  E.  683;  Wood- 
bridge  V.  Drought,  118  Ga.  671,  45  S.  B.  266. 
*^When  the  defendant  has  given  bond  and  se- 
curity, as  provided  in  this  Code,  or  when  he 
has  appeared  and  made  defense  by  himself 
or  attorney  at  law,  or  when  he  has  been  cit- 
ed to  appear,  as  provided  in  this  Code,  the 
Judgment  rendered  against  him  in  such  case 
shall  bind  all  his  property,  and  shall  have 
the  same  force  and  effect  as  when  there  has 
been  personal  service,  and  execution  shall 
Issue  accordingly."  Civ.  Code  1895,  §  4575. 
Originally  at  common  law  all  suits  were  be- 
gun- by  seizure  of  the  defendant's  person  or 
property,  and  the  defendant  appeared  by  giv- 
ing bail.  Now  suits  are  for  the  most  part 
begun  by  service  of  process,  but  in  certain 
cases  where  it  is  Inconvenient  or  impossible 
to  serve  common  process,  the  law  still  rec- 
ognizes the  right  to  seize  the  property  of  the 
defendant  for  the  purpose  of  compelling  an 
appearance.  The  attachment  is  in  such  cases 
the  process,  and  whenever  the  defendant  ob- 
tains that  for  which  process  is  designed, 
namely,  notice  of  the  pendency  of  the  action, 
and,  being  so  notified,  appears  In  any  man- 
ner which  lawfully  discloses  to  the  court 
that  he  has  the  notice,  the  process  is  functus 
officii,  its  regularity  and  efficiency  are  no 
longer  In  question,  and  the  court  having  the 
person  of  the  defendant  before  it  proceeds 
to  trial  and  to  judgment  as  in  actions  begun 
in  the  ordinary  form.  The  dismissal  of  the 
attachment  does  not  operate  to  dismiss  the 
suit,  but  the  plaintiff  may  proceed  upon  his 
declaration  for  a  common-law  Judgment. 
Civil  Code  1805,  §  4557;  King  y.  Randall, 
supra.  The  giving  of  a  replevy  bond  is  a  ju- 
dicial admission  of  notice  equivalent  In  ef- 
fect to  acknowledgment  or  waiver  of  personal 
service.  Camp  v.  Cahn,  53  Ga.  558 ;  DeLeon 
V.  Heller,  77  Ga.  742.  If  the  attachment  is 
for  any  reason  subject  to  dismissal,  the  lien 
acquired  by  the  levy  falls,  and  the  surety  on 
the  replevy  bond  is  discharged ;  but  ••the  at- 
tachment, whether  good  or  bad,  brings  the  de- 
fendant into  court,  if  he  Is  served  with  notice, 
or  If  he  appears  and  defends,  or  If  he  re- 
plevies the  property,  and  he  remains  in  court, 
though  the  attachment  be  dismissed.*'  Bruce 
V.  Conyers,  54  Ga.  678,  680.  Even  after  Judg- 
ment the  surety  on  the  bond  may  complain 
that  the  attachment  is  void;  but  not  the 
main  defendant  See  Bank  v.  Berry,  91  Ga. 
266,  18  S.  E.  137.  The  defendant  in  attach- 
ment has  the  right  to  appear  and  defend 
whether  he  enters  special  bail  or  not  ''Nor 
does^  it  make  any  difference  that  the  defend- 
ants are  citizens  of  another  state.  The  right 
of  a  citizen  of  another  state  to  appear  and 
answer  in  our  courts  of  Justice  cannot  be 
questioned.  Whether  he  will  do  so  or  not  is 
for  his  determination.  In  some  cases  he 
loses  nothing  if  he  does  not,  for  the  Judg- 
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ment  would  not  conclude  him.  In  attach- 
ment, however,  he  must  appear  and  defend 
at  his  peril.'*  Reld  v.  Moore,  12  Ga.  370.  If 
he  does  not  replevy,  and  makes  only  a  special 
appearance  to  question  the  power  of  the 
court  to  issue  the  attachment,  as  was  done 
in  the  case  of  Associated  Press  v.  United 
Press,  104  Ga.  51,  29  S.  B.  869,  the  court  is 
not  when  the  special  appearance  is  sustained, 
authorized  to  proceed  further,  for  the  process 
has  proved  ineffectual  to  bring  the  defendant 
into  court  Bell  v.  New  Orleans  &  North- 
eastern R.  Co.,  2  Ga.  App.  812»  59  S.  E.  103 
(5)  and  citations.  But  the  filing  of  a  general 
demurrer  or  an  answer  not  under  protesta- 
tion and  without  expressly  reserving  the  spe- 
cial appearance  waives  the  special  appear- 
ance. Lyons  v.  Planters*  Bank,  86  Ga.  485, 
12  S.  E.  882,  12  L.  R.  A.  155 ;  Savannah  Ry. 
Ck).  V.  Atkinson,  94  Ga.  780,  21  S.  B.  1010; 
Pacific  Selling  Co.  v.  Albright-Prior  Co.,  8 
Ga.  App.  — ,  59  S.  E.  468.  The  defendant 
liaving  by  filing  a  replevy  bond,  a  demurrer 
and  an  answer  submitted  itself  personally  to 
the  Jurisdiction  of  the  court,  with  the  right 
to  make  only  such  defenses  as  it  could  have 
made  if  it  had  been  personally  served  with 
process,  and  the  surety  on  the  replevy  bond 
making  no  complaint  against  the  Judgment 
it  becomes  immaterial  whether  the  levy  of 
the  attachment  was  regular  or  not  or  wheth- 
er the  property  seized  was  subject  to  levy  and 
these  questions  are  therefore  not  for  decision. 
King  V.  Randall,  95  Ga.  449,  22  S.  B.  683. 
The  defendant  had  the  right  to  replevy  ir- 
respective of  whether  the  property  was  sub- 
ject or  not  subject  to  the  levy.  Swift  v. 
Tatner,  89  Ga.  660,  673,  15  S.  B.  842,  82  Am. 
St  Rep.  101. 

2.  While  the  defendant  in  attachment  by 
reason  of  the  facts  mentioned  above  is  pre- 
cluded from  saying  that  the  court  did  not  ac- 
quire Jurisdiction  of  it  so  far  as  the  ques- 
tion of  the  sufficiency  of  the  attachment  and 
levy  as  a  means  of  bringing  it  into  court  is 
concerned,  it  still  had  the  right  to  urge  every 
defense  it  might  have  urged  if  it  had  been 
brought  into  court  by  service  of  ordinary  pro- 
cess, and  therefore  might  plead  that  the  court 
was  without  Jurisdiction  because  of  the  char- 
acter of  the  suit  or  because  it  was  brought 
in  the  wrong  v^ue.  Thompson  v.  Wright  22 
Ga.  607  (2).  The  trite  old  saying  "catching 
before  hanging"  is  sound  in  theory  and  in 
practice,  but  it  is  without  applicability  when 
tbei*e  is  a  voluntary  surrender  into  the  hands 
of  the  court  The  question  of  catching  is 
over,  but  the  prisoner  may  still  question  the. 
authority  of  him  who  proposes  to  do  the  hang- 
ing. The  question  of  Jurisdiction  and  suabil- 
ity  as  applied  to  nonresident  corporations  is 
not  so  much  one  of  citizenship  as  of  finding. 
Reeves  v.  Southern  Ry.  Co.,  121  Ga.  561,  49 
S.  E.  674,  70  L.  R.  A.  513 ;  Bell  v.  New  Or- 
leans &  Northeastern  R.  Co.,  supra.  We  now 
say  again  what  we  said  by  way  of  obiter  in 
the  case  of  Pacific  Selling  Co.  v.  Albright- 
Prior  Co.,  3  Ga.  App.  — ,  59  S.  B.  468,  that 


foreign  corporations,  though  they  do  not 
transact  business  in  this  state,  are  subject 
to  suit  by  attachment  and  Civil  Code  1895,. 
S  4527,  which  apparently  restricts  that  r«n- 
edy  to  foreign  corporations  which  do  transact 
bilsiness  in  this  state  is  cumulative  and  de- 
claratory only,  and  was  enacted  to  counteract 
the  impression  which  otherwise  might  prevail 
that  because  such  corporations  by  transacting 
business  in  the  state  became  subject  to  suit 
in  personam  they  would  not  be  subject  to  at- 
tachment The  point  made  by  demurrer  and 
plea  that  the  court  was  without  Jurisdiction, 
because  the  contract  was  made,  and  the  cause 
of  action  accrued  beyond  the  limits  of  the 
state  and  not  in  the  county  of  Crisp,  while 
properly  before  ns  for  dedsion,  Is  not  well 
founded.*  The  same  point  was  before  us  in 
I^tle  V.  Southern  Ry.  Co.,  3  Ga.  App.  — ,  59 
S.  E.  595,  and  was  decided  adversely  to  the 
contention  of  the  plaintiff  in  error. 

3.  As  to  the  case  on  its  merits,  the  plain- 
tiffs proved  that  they  delivered  the  stock  to 
the  defendant  in  good  order,  and  that  it  was 
delivered  at  destination  by  the  connecting 
carrier  in  bad  order.  They  further  proved 
that  the  defendant  did  not  deliver  to  the  next 
connecting  carrier  in  good  order,  though  they 
were  not  able  to  prove  directly  that  all  the 
damage  occurred  while  the  shipment  was  in 
the  possession  of  the  defendant  The  defend- 
ant's only  reply  was  to  show  the  contract  of 
jshlpment  Under  the  law  of  Kentucky  where 
the  contract  was  made  it  was  void  so  far  as 
it  attempted  to  vary  the  carrier's  common- 
law  liability,  but  it  was  valid  so  far  as  it 
specified  that  it  undertook  to  carry  the  ship- 
ment only  to  the  terminus  of  its  own  line  and 
there  deliver  it  to  the  connecting  carrier. 
Ireland  v.  M.  &  O.  R.  Co.,  105  Ky.  400,  49  S. 
W.  188,  453;  Pittsburg  Ry.  Co.  v.  Viers,  118 
Ej'.  526,  68  S.  W.  469.  In  case  of  an  entire 
loss  of  the  goods  prima  facie  a  presumption 
would  arise  that  the  initial  carrier  lost  them. 
So.  Ry.  Co.  V.  Montag,  1  Ga.  App.  649,  57  S. 
E.  933.  In  addition  to  the  authorities  cited 
in  support  of  this  proposition  in  the  Montag 
Case,  see  L.  &  N.  R.  Co.  V.  Jones,  100  Ala. 
263,  14  South.  114  and  Brlntaall  v.  Ry.  Co., 
32  Vt  665.  The  North  Carolina  Supreme 
Court  In  the  case  of  Meredith  v.  Ry.  Co.,  137 
N.  a  478,  50  S.  B.  1,  decides  that  the  reason 
and  the  rule  both  hold  good  when  applied  to  a 
case  where  the  shipment  is  not  entirely  lost 
but  is  damaged  In  transit  and  places  upon 
the  initial  carrier  the  burden  of  showing  that 
the  injury  did  not  occur  while  in  Its  posses- 
sion. The  Massachusetts  court  (Farmlngton 
Co.  V.  Railway  Co.,  166  Mass.  154,  44  N.  E. 
131)  and  the  Alabama  court  (L.  &  N.  R.  Co. 
V.  Jones,  100  Ala.  263,  14  South.  114)  hold 
that  as  to  merely  damaged  shipments  the 
presumption  does  not  arise  against  the  ini- 
tial carrier.  The  Alabama  court  places  its 
decision  upon  the  ground  that  the  presump- 
tion in  such  cases  is  against  the  last  carrier. 
The  Supreme  Court  of  Arkansas,  while  rec- 
ognizing the  general  rule  as  announced  by 
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the  Massachusetts  and  the  Alabama  courts 
In  the  cases  ^t  mentioned,  held  in  the  case 
of  St.  Louis  Ry.  CJo.  v.  Ooolidge,  73  Ark. 
112,  8&  8.  W.  333,  67  U  R.  A.  555,  108  Am. 
St.  Rep.  21,  that  whenever  it  is  shown  that 
the  goods  were  partly  damaged  in  the  pos- 
session of  the  first  carrier,  it  will  be  held 
liable  for  the  whole  damage,  unless  it  can  by 
proof  shift  all  or  a  part  of  the  liability  to 
another.  When  goods  are  delivered  to  a 
bailee  in  good  condition,  the  burden,  for  ob- 
vious reasons,  is  and  should  be  on  the  bailee 
to  show  that  he  redelivered  them  to  the  bail- 
or or  to  the  person  or  other  bailee  who  is  to 
receive  them  for  the  bailor  under  the  con- 
tract Now  it  may  be  logically  consistent  to 
hold,  as  did  the  Alabama  court  in  the  Jones 
Case,  supra,  that  when  it  is  shown  that  the 
goods  were  delivered  by  the  original  bailee, 
the  initial  carrier,  to  the  next  carrier,  and 
there  is  no  proof  as  to  the  condition  of  the 
shipment  at  tliat  time,  the  law  will  presume 
that  the  goods  were  in  good  order,  and  that 
therefore  the  presumption  against  the  first 
carrier  is  relieved;  this  on  the  theory  that 
since  a  carrier  is  not  bound  to  receive  goods 
in  bad  order,  it  will  be  supposed  that  the  sec- 
ond carrier  would  not  have  received  them  in 
a  bad  condition.  See  Ohlen  v.  A.  &  W.  P.  R. 
Ck>.,  2  Ga.  App.  323,  58  S.  B.  511.  But  when 
there  is  proof  that  the  shipment  was  already 
somewhat  damaged  before  it  left  the  custody 
of  the  first  carrier,  there  can  be  no  presump- 
.  tion  that  the  second  carrier  received  it  In 
good  order,  and,  as  held  by  the  Arkansas 
court  in  the  Goolidge  Case,  the  burden  re- 
mains upon  the  initial  carrier  of  showing  it- 
self free  from  liability  for  each  and  every 
portion  of  the  damage.  The  initial  carrier  in 
the  case  a  bar  offered  no  proof,  and,  the 
amount  of  damage  being  uncontested,  the 
court  did  not  err  in  directing  a  verdict  for 
the  plaintiff.  We  may  add  that  where  a 
through  contract  of  shipment  is  made,  the  bur- 
den is  always  on  the  Initial  carrier  to  show 
Its  freedom  from  fault,  even  though  there  be 
a  valid  contact  that  each  carrier  shall  be 
responsible  only  for  damage  occurring  on  its 
own  line;  this  for  the  reason  stated  in  the 
Montag  Case,  supra. 
Judgment  affirmed. 


(2  Qa.  App.  669) 

HARVEY  V.  THOMPSON-    (No.  64.) 
(Court  of  Appeals  of  Georgia.    May  16,  1007.) 

1.   CONSTITXTTIONAL    LaW— DUB    PboOESS    OF 

Law. 

,«a/*^?.?^  ?!  ^^^«^  13j  1904  (Acts  1904,  p. 
100),  entitled,  'An  act  providing  for  the  situa  of 
debts  due  to  nonresidents  for  the  purposes  of 
attachment,  and  for  other  purposes,  is  not  on- 
constitutional  for  the  reason  that  it  is  an  at- 
tempt to  pass  an  act  having  extraterritorial  ef- 
fect ;  and,  as  applied  to  a  case  where  it  is  sought 
to  subject  wages  earned  in  another  state  by  an 
employ^  of  a  railway  companv  having  a  line  of 
railway  in  that  state  and  in  this  state  (the  wa^es 
being  for  services  performed  in  the  other  state 


by  a  locomotive  engineer  who,  together  with  his 
family,  resided  there,  and  bemg  payable  there), 
the  act  is  not  nneonstitotional  for  the  reason 
that  it  deprives  such  person  of  his  property  with- 
out due  process  of  law."  Harvey  v.  Thompson, 
128  Ga.  147,  57  a  B.  104,  9  L.  R.  A.  (N.  S.) 
765. 

2.  Garnishment— Situs  of  Debt. 

The  express  purpose  of  the  above  stated  act 
was  to  fix  tne  situs  of  a  debt  at  the  residence  of 
the  garnishee,  and  it  thus  effectually  overruled 
those  decisions  (such  as  Central  Ry.  (Ik),  v.  Brin- 
son,  109  Ga.  854,  34  S.  EX  .^97,  77  Am.  St.  Rep. 
882,  Kyle  v.  Montgomery,  73  Ga.  337,  and  Wells 
V.  R.  C5o.,  74  Ga.  548),  in  which  it  had  previous- 
ly been  held  that  the  situs  of  a  debt  was  the 
domicile  of  the  creditor. 

3.  COBPORATIONS— SeBVIOB  ON   FOBEIGN   OOB- 
POBATION. 

A  garnishment  can  be  lawfully  served  upon 
a  foreign  corporation  by  making  personal  service 
upon  any  agent  of  the  company  in  this  state; 
and  such  corporation,  doing  business  in  this 
state,  may  for  the  purposes  of  suit  be  treated  as 
a  resident  of  this  state  and  of  any  county  there- 
in in  which  it  has  an  agent  upon  whom  service 
can  be  perfected.  In  such  a  suit  it  is  immaterial 
that  the  principal  debtor  and  garnishee  are  both 
nonresidents,  and  that  the  debt  garnished  was 
contracted  and  Is  payable  elsewhere,  and  in  a 
state  by  the  laws  of  which  it  would  be  exempt 
from  garnishment.  Harris  v.  Balk,  198  U.  S. 
215,  25  Sup.  Ct  625,  49  I*  Ed.  1023. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  S  2631.] 

4.  Exemptions— What  Law  Govebnb. 

A  statute  of  Florida  declaring  that  "no 
writ  of  attachment  or  garnishment  or  other  pro- 
cess shall  issue  from  any  of  the  courts  of  this 
state  to  attach  or  delay  the  payment  of  any 
money  or  other  thing  due  to  any  person  who  Js 
the  head  of  a  family  residing  in  this  State  when 
the  money  or  other  thing  is  due  for  the  personal 
labor  or  services  of  such  person,"  is  not  an  ex- 
emption as  to  the  wages  themselves,  but  merely 
an  inhibition  against  the  issuance  of  process  by 
the  courts  of  Florida.  But,  even  if  such  stat- 
ute of  a  sister  state  i>rovided  for  an  exemption 
from  liability  to  garnishment,  the  exemption  is 
a  personal  privilege  as  contradistinguished  from 
a  right.  Tne  law  confirming  it  has  no  extra- 
territorial force,  and  can  have  only  a  locftl  ap- 
plication.   Kyle  V.  Montgomery,  73  Ga,  837. 

[EJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  23,  Exemptions,  {  2.] 
6.  Same— Pebsons  Entitled. 

Under  the  provisions  of  Act  1904,  p.  100, 
supra,  with  reference  to  garnishments,  neither 
the  exemption  of  this  state  nor  that  of  the  state 
of  his  residence  affords  any  protection  to  a  non- 
resident debtor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Exemptions.  §S  2,  30.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   Geo.  T.  Cann,  Judge. 

Action  by  G.  M.  Harvey  against  R,  M. 
Thompson.  From  the  Judgment  Harvey 
brings  error.  Questions  certified  to  the  Su- 
preme Court,  57  S.  E.  104,  Questions  cer- 
tified and  Judgment  aflirmed. 

Simon  N.  Gazan,  for  plaintiff  in  error. 
Travis  &  Travia,  for  defendant  in  error. 

RUSSELrL,  J.  The  following  question  was, 
in  conformity  to  law,  certified  to  the  Su- 
preme Court,  to  the  end  that  it  might  be  de- 
cided whether  the  act  in  question  (Acts  1904, 
p.  100)  is  or  iB  not  unconstitutional  for  any 


12 


60  SOUTHEASTERN  REPORTER. 


(Qi 


reason  referred  to  In  the  question:  '^s  tbe 
act  approved  August  13,  1004,  entitled  'An 
act  providing  for  the  sltna  of  debts  due  to 
nonresidents  for  the  purposes  t>f  attachment, 
and  for  other  purposes'  (found  In  Laws  Ga. 
1904,  p.  100),  contrary  either  to  the  Constitu- 
tion of  the  United  States  or  to  the  Constitu- 
tion of  the  state  of  Georgia,  for  the  reason 
that  the  Legislature  of  Georgia  has  no  au- 
thority or  power  to  pass  an  act  having  extra- 
teiTitorlal  effect?  Ah90,  is  said  act,  as  ap- 
plied to  a  case  where  it  is  sought  to  subject 
wages  earned  in  the  state  of  Florida  by  an 
employ^  of  a  railroad  company  having  lines 
of  railway,  offices,  and  agents,  both  in  the 
state  of  Florida  and  the  state  of  Georgia  (the 
wages  being  earned  by  a  locomotive  engineer 
whose  entire  service  was  performed  In  the 
state  of  Florida,  whose  wages  by  contract 
were  payable  there,  and  who,  together  with 
his  family,  resided  In  that  state),  contrary 
to  section  1,  par.  3,  art  1,  of  the  Consti- 
tution of  the  state  of  Grcorgia,  as  embodied 
in  section  5700  of  the.  Civil  Code  of  1895, 
or  in  violation  of  the  clauses  of  the  Constitu- 
tion of  the  United  States  upon  the  same  sub- 
ject-matter?" 

1.  The  Supreme  Court,  having,  in  response 
to  these  questions,  Instructed  this  court  that 
the  act  of  1904  providing  for  the  situs  of 
debts  dne  to  nonresidents  for  the  purpose 
of  attachment  (Acts  of  1904,  p.  100)  is  not 
unconstitutional  either  for  the  reason  that 
it  is  an  attempt  to  pass  an  act  having  extra- 
territorial effect  or  because  it  denies  due 
process  of  law,  this  court  will  proceed  to 
deal  with  the  other  assignments  of  error. 

2.  As  stated  by  Judge  Cobb  in  delivering 
the  opinion  in  this  case,  the  situs  of  a  debt, 
prior  to  the  passage  of  the  act  of  1904,  had 
been  held  in  Georgia  to  be  the  place  where 
the  creditor  had  his  domicile.  It  was  mani- 
festly the  intent  of  the  Legislature  to  de- 
clare to  the  contrary,  that  in  proceedings  by 
garnishment  the  situs  of  a  debt  should  be  at 
the  residence  of  the  garnishee. 

3.  It  is  well  settled  that  a  foreign  corpo- 
ration, such  as  the  Seaboard  Air  Line  Rail- 
way, doing  business  in  this  state,  may,  for 
the  purpose  of  suit,  be  treated  as  a  resident 
of  this  state  and  In  any  county  in  this  state 
In  which  it  has  an  agent  upon  whom  service 
can  be  effected.  Saffold  v.  Scottish  American 
Company,  98  Ga.  787,  27  S.  B.  208;  Reeves  v. 
Southern  Ry.  Co.,  121  Ga.  561,  49  8.  E.  674, 
70  L.  R.  A.  513:  A  garnishment  can  be 
legally  served  upon  a  foreign  corporation  by 
making  personal  service  upon  any  agent  of 
the  company  in  this  state.  Cathcart  v.  C, 
H.  &  D.  Ry.  Co.,  108  Ga.  255,  33  S.  E.  875, 
and  citations.  As  to  the  effect  after  service, 
this  case,  in  our  opinion,  is  controlled  by  the 
ruling  in  Harris  v.  3alk,  198  U.  S.  215,  25 
Sup.  Ct  625,  49  L.  Ed.  1023,  where  it  was 
held  that  it  was  not  material  that  both  the 
principal  debtor  and  the  garnishee  were  non- 
residents, or  that  the  debt  was  contracted 
and  payable  in  another  state,  and  in  a  state 


by  the  laws  of  which  It  would  be  exempt 
from  gamishtnent  In  rendering  the  opinion 
Mr.  Justice  Peckham  says:  "We  do  not  s^fe 
the  materiality  of  the  expression  'situs  of 
the  debt,'  when  used  in  connection  with  at- 
tachment proceedings.  If  by  situs  is  meant 
the  place  of  the  creation  of  the  debt,  that 
fact  is  Immaterial.  If  it  be  meant  that  the 
obligation  to  pay  the  debt  can  only  be  en- 
forced at  the  situs  thus  fixed,  we  think  it 
plainly  untrue.  The  obligation  of  the  debt- 
or to  pay  his  debt  cHngs  to  and  accompanies 
him  wherever  he  goes.  He  is  as  much  bound 
to  pay  his  debt  in  a  foreign  state,  when 
therein  sued  upon  his  obligation  by  his  cred- 
itor, as  he  was  in  the  state  where  the  debt 
was  contracted.  We  speak  of  ordinary  debts, 
such  as  the  one  in  this  case.  It  would  be  no 
defense  in  such  suit  for  the  debtor  to  plead 
that  he  was  only  in  the  foreign  state  casual- 
ly or  temporarily.  His  obligation  to  pay 
would  be  the  same  whether  he  was  there  in 
that  way  or  with  the  intention  to  remain. 
It  is  nothing  but  the  obligation  to  pay  which 
is  garnished  or  attached.  This  obligation 
can  be  enforced  by  the  courts  of  the  foreign 
state  after  personal  service  of  process  there- 
in just  as  well  as  by  the  courts  of  the  domi- 
cile of  the  debtor."  The  learned  counsel  for 
the  plaintiff  in  error  lays  much  stress  on  the 
fact  that  his  answer  and  motion  to  dismiss, 
as  well  as  plea  to  the  jurisdiction,  were  filed 
with  the  express  protestation  that  he  does 
not  hereby  admit  the  jurisdiction  of  the' 
court,  either  as  to  his  person  or  as  to  the 
fund  or  property  in  controversy;  and  relies 
upon  the  decision  of  High  v.  Padrosa,  119 
Ga.  648,  46  S.  E.  859,  to  the  effect  that  a 
plea  to  the  merits  in  an  attachment  case 
sued  out  on  the  ground  of  nonresldence,  and 
which  is  filed  with  a  distinct  protestation  that 
no  jurisdiction  has  been  acquired  by  the  levy- 
ing of  the  attachment,  does  not  have  the  ef- 
fect to  admit  Jurisdiction,  and  will  not  au- 
thorize a  personal  Judgment  against  the  de- 
fendant. It  does  not  appear  that  there  was 
personal  service  in  the  Padroto  Case.  In 
this  case,  after  the  defendant,  George  M. 
Harvey,  had  filed  his  defense,  motion,  and 
the  plea,  containing  the  immunity  from  Judg- 
ment clause  Just  quoted,  the  plaintiff  served 
him  with  a  notice  of  the  time  and  place  of 
the  hearing  of  the  attachment  under  the 
provision  of  Civ.  Code  1895,  §  4557,  for  the 
purpose  of  obtaining  a  general  Judgment  in 
personam.  We  agree  with  the  learned  coun- 
sel that  this  service  is  ineffectual  for  the 
purpose  of  obtaining  jurisdiction  of  the  de- 
fendant, because  it  was  not  had  until  court 
day  and  after  Harvey  had  filed  his  plea.  It 
was  too  late.  But  it  is  not  too  late  for  the 
plaintiff  to  obtain  a  judgment  in  rem;  and, 
as  the  Judgment  is  not  exhibited  in  the  rec- 
ord, we  are  unable  to  say  that  a  Judgment 
of  that  kind  was  not  rendered.  Furthermore, 
it  appears  that  the  garnishee,  the  Seaboard 
Air  Line  Railway,  answered  the  garnish- 
ment, and  made  no  point  upon  the  Jurlsdic 
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tlon  of  the  court;  and  !n  Phillips  v.  Thurber, 
56  Ga.  393,  th^  court  held  that  "if  the  gar- 
nishee, without  objection  to  the  jurisdiction, 
answers  out  of  the  county  of  his  residence^ 
neither  the  principal  debtor,  the  defendant, 
nor  the  claimant  of  the  fund,  who  had  dis- 
fiohred  the  garnishment  by  giving  bond  and 
security,  can  urge  the  garnishee's  nonresi- 
dence  by  plea  to  the  jurisdiction,  or  other- 
wise, as  a  means  of  defeating  the  garnish- 
ment proceedings."  In  all  the  Georgia  de- 
cisions,-where  the  doctrine  of  situs  has  been 
held  to  be  a  bar  to  garnishment  proceedings, 
it  appears  that  there  was  no  service  upon  the 
principal  debtor. 

The  controlling  questions  presented  by  the 
certiorari,  which  was  sustained  by  the  judge 
of  the  superior  court,  were  as  follows:  (1) 
That  the  act  of  1904.  if  constitutional,  has 
no  application  to  a  case  where  there  is  no 
property  or  fund  within  the  jurisdiction  of 
the  court  (2)  That  said  fund.  If  legally 
brought  into  a  Georgia  court,  cannot  be  sub- 
ject to  the  payment  of  the  debt,  because  said 
fund  Is  exempt  from  garnishment.  In  sup- 
port of  the  first  contention  the  learned  coun- 
sel for  plalntifl  in  error  insists  that  the  act 
of  1904  has  no  application  to  a  case  where 
there  Is  no  property  or  fund  within  the  ju- 
risdiction of  the  court,  none  earned  in  Geor- 
gia, and  none  having  a  situs  in  Georgia;  and 
that,  therefore,  the  court  erred  in  holding 
said  fund  subject  to  seizure  in  Georgia,  when 
said  fund  was  not  within  the  jurisdiction 
of  the  Georgia  courts.  Ck>unsel  cites  the  case 
of  Central  Railroad  Go.  v.  Brinson,  109  Ga. 
354,  34  S.  E.  597,  77  Am.  St.  Rep.  382,  to  sus- 
tain the  position  that  the  situs  of  the  debt 
Is  at  the  residence  of  the  creditor.  We  think 
this  decision  is  rendered  nugatorv  by  the 
act  of  1904,  and  that  such  was  the  manifest 
purpose  of  that  act  He  next  Insists  that 
there  must  be  property  In  the  hands  of  the 
garnishee  within  the  jurisdiction  of  Georgia, 
referring  to  Wells  v.  East  Tenn.  R.  Co.,  74 
Ga.  548,  and  the  Brinson  Case,  supra.  In 
which,  as  we  have  already  stated,  it  was 
ruled  that  a  nonresident  corporation  is  sub- 
ject to  the  jurisdiction  of  this  state  in  any 
county  where  it  has  an  agent  upon  whom 
service  can  be  perfected,  and  the  answer  of 
the  garnishee  admitted  suflQcient  funds  in  its 
liands  to  pay  the  debt.  Moreover,  under  the 
principle  ruled  in  the  Balk  Case,  supra,  the 
debt  itself  was  collectible  here.  It  is  true 
that  the  amendment  of  the  act  of  1904,  pass- 
ed by  the  Legislature  of  1906  (Acts  1906,  p. 
120),  was  intended  to  protect  such  debts  as 
the  one  now  in  question,  but  unfortunately 
for  the  plaintiff  in  error,  it  cannot  have  a  re- 
troactive effect  for  bis  benefit  It  was  not 
passed  until  1906.  and  the  judgment  in  his 
case  was  rendered  in  1905.  Unfortunately, 
too,  for  the  plaintiff  In  error,  the  decision  in 
the  case  of  Wells  v.  E3ast  Tenn.  R.  Co.,  74 
Ga.  548,  is  overruled  by  the  act  of  1904.  We 
think,  therefore,  that  both  as  matter  of  law, 
and  also  by  virtue  of  the  garnishee's  answer, 


the  debt  due  by  the  garnishee  to  the  debtor 
was  within  the  jurisdiction  of  the  courts  of 
this  state. 

.  4«  In  reply  to  the  second  assignment  of  er- 
ror, it  need  only  be  said  that  the  exemption 
of  privilege  of  Florida  will  not  be  enforced 
here.  It  has  been  decided  in  express  terms 
that  the  exemption  privilege  of  Georgia  does 
not  extend  to  a  citizen  of  another  state. 
The  evidence  in  this  case  shows  the  plaintiff 
to  be  a  citizen  of  another  state,  to  wit  of 
the  state  of  Florida;  but  under  the  act  of 
1904  the  fund  sought  to  be  garnished  is  nat 
a  Florida  fund,  and.  if  it  Is  reached  in  this 
state  by  any  process,  such  as  garnishment 
even  though  such  funds  are  found  in  the 
hands  of  a  nonresident,  it  has  attached  to 
it  none  of  the  privileges  it  enjoyed  In  Flori- 
da. The  act  of  1904  (Acts  1904,  p.  100)  de- 
stroyed the  persuasive  authority  of  the  rul- 
ings, in  which  it  was  held  that  ''when  the 
situs  of  a  debt  is  change^  from  the  state  or 
jurisdiction  In  which  it  was  created  to  some 
other  state  or  jurisdiction,  all  its  Incidents 
and  conditions,  materially  affecting  it  will 
be  preserved  with  it  and  its  interpretation, 
scope,  and  validity  will  be  governed  by  the 
lex  loci  contractus."  The  rule  that  "if  the 
debt  is  exempt  from  judicial  process  in  the 
state  where  it  was  created,  the  exemption 
will  be  allowed  the  debt  as  an  Incident  there- 
to, into  any  other  state  or  jurisdiction  in 
which  the  debt  may  be  supposed  to  be  car- 
ried,** announced  in  Mo.  PacB.  Co.  v.  Shar- 
itt  43  Kan.  375.  23  Pac.  430,  8  L.  R.  A.  385, 
389,  19  Am.  St  Rep.  143,  Drake  v.  Ry.  Co., 
69  Mich.  168,  37  N.  W.  70,  13  Am.  St  Rep. 
382,  Wright  v.  Railway  CJo..  19  Neb.  175, 
27  N.  W.  90,  56  Am.  Rep.  747,  and  other 
cases,  does  not  prevail  in  this  state. 

5.  It  was  the  purpose  of  the  act  of  1904  to 
fix  the  situs  of  a  debt  due  by  the  garnishee 
to  the  garnishing  creditor's  debtor  in  this 
state,  and  in  this  state  to  subject  it  to  the 
laws  of  this  state  for  all  purposes.  The  ex- 
emption from  garnishment  applicable  to  la- 
borers of  Georgia  does  not  apply  to  citizens 
of  another  state.  For  these  reasons,  the 
judgment  of  the  court  below  was  right 

Judgment  aflOrmed* 


(S  Oa.  App.  864) 
B.  SWINDBLIi  &  00.  et  al.  ▼.  BAINBRIDGB 
STATE  BANK  (three  cases). 
(Nos.  562,  563,  564.) 

(Conrt  of  Appeals  of  Georgia.     Jan.  15,  1908.) 

1.  Banks  and  Banking— Loans— Brbach  ov 

Co  NTS  ACT  TO  MAKE. 

By  statute,  no  bank  or  corporation  doing 
a  banking  business  in  this  state;  is  allowed  to 
lend  to  any  one  person  more  than  10  per  cent, 
of  its  capital  stock  and  surplus,  unless  the  loan 
is  amply  secured  by  good  collateral  security. 
Thererore,  to  entitle  one  to  recover  damages  be- 
cause of  a  failure  of  a  bank  to  lend  him  .an 
amount  promised,  it  must  be  alleged  and  proved 
that  the  amount  so  promised  did  not  exceed  10 
per  cent,  of  the  capital  stock  and  surplus  of 
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the  bank,  or  that  the  loan  was  to  be  amply  se- 
cured by  good  collateral  security. 
2.  Samb—Authobitt  op  Cashier. 

The  cashier  of  a  bank,  unless  authorized  by 
the  charter  or  by-laws,  has  no  authority  to  lend 
the  money  of  the  bank.  The  bank  cannot  be 
held  liable  in  damages  for  a  breach  of  a  con- 
tract entered  into  by  its  cashier  to  lend  its 
money  without  authority  from  the  bank,  and  in 
direct  violation  of  the  banking  laws  of  the  state. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  6,  Banks  and  Banking,  S  26^] 

8.  Same— Illegal  Contbaot— Batification. 
An  act  positively  forbidden  by  statute  can- 
not be  made  legal  and  binding  by  ratification  or 
estoppel.  Therefore,  where  the  cashier  of  a 
bank  entered  into  a  contract  to  lend  to  one  per- 
son more  than  10  per  cent,  of  its  capital  stock 
and  surplus,  said  loan  not  amply  secured  by 
good  collateral  security,  the  contract  could  not 
be  rendered  legal  by  ratification  or  binding  by 
estoppel. 

lEd.'  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  S  277.] 

4.  Sams  —  Pleading  —  Allegation  of  Dam- 
ages. 

Allegations  that  a  bank  had  agreed  to  lend 
defendants  $20,000  from  time  to  time  as  thev 
might  desire  the  money,  and  that  the  bank  had, 
in  pursuance  of  such  agreement,  loaned  them 
|18,000,  but  had  refused  to  lend  the  additional 
$2,000,  which  refusal  resulted  in  damages  to 
the  amount  of  $20,000  because  of  the  inability 
of  the  defendants  to  make  ximmediately  other 
financial  arrangements,  and  because  of  its  mak- 
ing necessary  the  cancellation  of  valuable  con- 
tracts and  the  curtailment  of  business,  are  too 
general,  vague,  indefinite,  and  uncertain.  The 
amount  and  duration  of  each  loan  should  be 
given,  the  extent  of  the  delay  in  making  other 
financial  arrangements  should  be  stated,  and  it 
should  appear  specifically  how  the  failure  to  get 
the  additional  $2,000  resulted  in  the  damages 
claimed. 

5.  Same— Powebb  or  Pbebident— Beleabb  or 
Debtobs. 

The  president  of  a  bank  has  no  power  to 
bind  it,  except  in  the  discharfre  of  his  ordinary 
duties ;  and  it  is  not  one  of  his  ordinary  duties 
to  release  debtors  of  the  bank  from  the  pay- 
ment of  their  obligations  to  it.  Belease  from 
the  payment  of  notes  executed  to  the  bank  is 
made  under  the  authority  of  the  directors,  and 
an  unauthorized  agreement  by  the  president  of 
the  bank  that  the  maker  of  promissory  notes 
made  payable  to  the  bank  shall  be  released  from 
payment  does  not  bind  the  bank. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  $  263.] 

6.  Same— Ratification  of  Pbesi dent's  Acts 
—Estoppel. 

Where  ratification  by  the  bank  of  an  unau- 
thorized agreement;  made  by  its  president  to 
release  its  debtor,  is  relied  upon,  some  specific 
act  or  acts  of  ratification  should  be  alleged.  If 
acquiescence  in  and  benefits  from  such  unau- 
thorized agreement  are  relied  upon  as  an  estop- 
pel, knowledge  of  such  agreement  bv  the  direct- 
ors of  the  bank,  and  the  beneficial  results  ac- 
cruing to  the  bank  under  the  agreement,  must 
be  alleged  and  proved.  Mere  delay  in  enforcing 
payment  of  notes  does  not  tend  to  show  a  rati- 
fication of  an  unauthorized  agreement  to  release 
from  payment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  §§  27&-275.1 

7.  Bills  and  Notes— Defenses— Pleas. 

The  pleas  set  up  no  defense,  and  were  prop- 
erly stricken  on   demurrer,   and  the  judgment 
rendered  for  the  plaintiff  on  the  notes  was  in 
accordance  with  law. 
(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Balnbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  Bainbridge  State  Bank 
against  E.  Swindell  &  Co.  Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

Bower  &  Bower  and  B.  6.  Hartsfield,  for 
plaintiff  in  error.  Bussell  &  Hawes,  for  de- 
fendants in  error. 

HILL.,  C.  J.  The  Bainbridge  State  Bank 
brought  three  suits  against  Swindell  &  Co., 
a  partnership,  as  makers*  and  the  other  de- 
fendants as  indorsers,  on  certain  promissory 
notes,  the  suits  being  for  the  principal  of  the 
notes  with  interest  and  attorney's  fees,  and 
the  petition  alleging  that  notice  of  an  inten- 
tion to  bring  suit  had  been  given  to  the  de- 
fendants as  provided  by  the  statute.  Swin- 
dell &  Co.  filed  pleas,  w;hich,  as  amended, 
set  up  substantially  the  following  facts: 
That  Swindell,  a  member  of  said  partnership, 
made  an  agreement  with  one  Perry,  the  cash- 
ier of  the  bank,  that  the  bank  would  lend 
to  the  defendants  from  time  to  time  money 
up  to  the  limit  of  $20,000  in  such  amounts 
as  said  firm  might  desire,  the  loans  to  be 
evidenced  by  the  notes  of  said  firm,  and 
the  defendants  agreed  to  give  to  the  bank 
all  their  domestic  business,  which  amount- 
ed to  a  very  large  sum;  that  the  bank,  in 
pursuance  of  this  agreement,  did  lend  the 
defendants  between  $16,000  and  $18,000,  and 
refused  to  lend  them  the  balance  of  the 
$20,000,  and  by  such  refusal  damaged  the  de- 
fendants in  the  sum  of  $20,000,  as  by  such 
refusal  they  were  compelled  to  cancel  con- 
tracts, and  to  operate  their  business  at  a  loss 
for  a  lack  of  funds,  and  were  compelled  also 
to  curtail  their  business,  all  of  which  re- 
sults were  caused  by  the  breach  of  the  bank's 
contract  to  lend  said  firm  the  sum  of  $20,- 
000;  that  on  the  refusal  of  the  bank  to  lend 
the  additional  amounts  up  to  $20,000  Swin- 
dell &  Co.  notified  the  president  of  the  bank 
that  they  V?ould  sue  the  bonk  for  damages, 
and  the  said  president  thereupon  agreed  that 
if  they  would  not  sue  the  bank  the  bank 
would  not  sue  them  on  their  promissory  notes 
which  the  bank  held.  The  damages  were 
6et  up  by  way  of  recoupment  against  said 
notes,  and  the  agreement  not  to  sue  the  firm, 
made  by  the  president  of  the  bank,  was  set 
up  as  a  complete  release  from  the  notes  su- 
ed on.  Demurrers  both  general  and  spe 
cial  to  the  original  pleas  and  to  the  pleas  as 
amended  were  sustained,  and  the  pleas  strick- 
en. The  judgment  sustaining  these  demur- 
rers and  striking  the  pleas  is  brought  to  this 
court  for  review. 

1.  The  agreement  alleged  to  have  been 
made  by  the  cashier  of  the  bank  to  lend 
Swindell  &  Co.  $20,000  was  in  violation  of 
section  1916  of  the  Civil  Code  of  1895,  unless 
the  capital  and  surplus  of  the  bank  amount- 
ed to  $200,000  or  more,  or  unless  the  loan  was 
to  be  amply  secured  by  good  collateral  se- 
curity.   A  Efpecial  demurrer  was  filed  to  the 
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plea  on  the  ground  that  It  did  not  set  up 
that  the  plaintiff  bank  had  a  safflclent  capi- 
tal and  surplus  to  authorize  the  agreement  to 
lend  $20,000,  or  that  the  loan  was  amply  se- 
cured by  good  collateral  security.  This 
court  would  judicially  know  that  the  capital 
stock  of  this  bank  was  less  than  $200,000.  I 
would  not  Judicially  know  whether  the  capi- 
tal stock  and  surplus  amounted  to  $200,000. 
Therefore  this  was  good  ground  for  special 
demurrer,  and  as  no  amendment  was  made 
to  meet  this  defect,  the  plea  was  properly 
stricken.  An  affirmative  plea,  such  as  the 
one  In  question,  lacking  in  certainty  or  def- 
Inlteness,  is  subject  to  special  demurrer 
pointing  out  such  defect  Atlantic  Coast 
Line  Ry.  Co.  v.  Hart  Lumber  Co.  (Ga.  App.) 
58  S.  B.  816.  The  alleged  contract,  therefore, 
to  lend  the  defendants  $20,000  being  in  posi- 
tive violation  of  the  express  terms  of  the 
statute,  could  not  constitute  a  valid  defense, 
and  as  such  Illegal  contract  is  relied  upon  as 
the  foundation  of  the  defense,  the  entire  su- 
perstructure erected  thereon  must  fall.  This 
court  might  well  content  Itself  with  this  dec- 
laration of  the  law;  but,  besides  this  mortal 
malady,  there  are  several  other  serious  In- 
firmities In  the  defense. 

2.  The  cashier  of  the  bank  had  no  authori- 
ty to  make  an  agreement  to  lend  $20,000  of 
the  bank's  money.  If  he  had  such  authority, 
what  limitation  was  there  upon  his  right 
to  lend  all  of  the  bank's  assets  to  one  In- 
dividual? The  direction  of  the  bank  is  In 
its  board  of  directors;  and,  even  If  the  di- 
rectors could  delegate  to  a  merely  ministerial 
officer  such  as  a  cashier  their  legislative  and 
Judicial  functions,  they  could  not  do'so,  unless 
expressly  so  authorized  either  by  the  general 
law  or  by  the  charter  or  by-laws  of  the  bank. 
It  is  not  claimed  that  the  charter  or  by-laws 
of  the  plaintiff  bank  authorized  Its  board  of 
directors  to  make  an  agreement  such  as  Is  re- 
lied upon  as  a  defense  In  this  case.  But,  even 
if  such  authority  was  conferred  by  the  char- 
ter of  the  bank  upon  the  directors,  it  would  be 
void  In  the  case  because  In  positive  viola- 
tion of  the  terms  of  the  general  law  as  con- 
tained In  section  1916  of  the  Civil  Code  of 
1895.  4  Thompson  on  Corporations,  §§  4742, 
4743,  4750,  4752;  5  Cyc.  466;  Durkee  v.  Peo- 
ple, 155  111.  354,  40  N.  E.  626,  46  Am.  St.  Rep. 
340.  Of  course,  if  the  bank  had  no  authority 
through  Its  directors  to  make  such  a  contract, 
the  cashier  could  not  have  such  authority. 
It,  therefore^  clearly  follows  that  the  bank 
could  not  have  been  held  liable  in  damages  for 
any  breach  of  an  agreement  which  the  cash- 
ier had  made  with  the  defendants  without 
authority  from  the  bank  and  In  direct  viola- 
tion of  the  banking  laws  of  this  state.  This 
would  be  to  give  to  the  cashier  greater  au- 
thority than  the  law  gives  to  its  creature, 
the  bank  itself. 

3.  It  is  Insisted  that  the  contract  which  the 
cashier  made  was  ratified  by  the  bank  with 
full  knowledge  of  Its  terms  and  conditions, 
and  that  the  bank  having  received  the  bene- 


fit of  such  contract  In  securing  the  business 
of  Swindell  &  Co.  Is  estopped  from  denying 
or  repudiating  the  contract  Notice  of  the 
power  and  legal  capacity  of  a  corporation 
is  Indisputably  imputed  to  all  persons  con- 
tracting with  it  Elevator  Co.  v.  Memphis 
Railroad  Co.,  85  Tenn.  703,  5  S.  W.  54,  4  Am. 
St  Rep.  798;  Jemison  v.  Savings  Bank,  122 
N.  Y.  135,  26  N.  B.  264,  9  L.  R.  A.  706,  19 
Am.  St  Rep.  482.  The  section  of  the  Civil 
Code,  supra,  put  Swindell  &  Co.  on  notice 
that  the  agreement  made  by  the  cashier  to 
loan  them  $20,000  was  Illegal.  This  law  is 
for  the  benefit  of  the  public  as  well  as  for 
the  stockholders,  and  the  power  to  ratify 
an  agreement  which  a  corporation  has  no 
power  to  make  cannot  exist;  nor  can  the 
stockholders  of  a  corporation,  or  the  directors 
of  a  corporation,  by  acquiescence  or  express 
agreement  ratify  any  contract  made  by  any 
officer  or  by  the  corporation  itself,  which  the 
law  expressly  forbids ;  nor  can  a  contract  made 
by  the  corporation,  or  by  any  officer  of  the 
corporation,  against  a  statute  expressly  for- 
bidding such  contract,  become  valid  and  ef- 
fective through  an  estoppel.  A  corporation 
may  be  estopped  from  asserting  that  a  con- 
tract Is  ultra  vires,  where  It  has  received  a 
benefit  under  the  contract,  only  where  the 
making  of  such  contract  was  within  the  scope 
of  the  corporate  franchise  and  not  repugnant 
to  the  general  law,  and  such  contract  is 
sought  to  be  avoided,  because  there  was  a 
failure  to  comply  with  some  regulation,  or 
the  corporate  power  was  improperly  exer- 
cised. We  are  aware  of  no  case  which  goes 
to  the  extent  of  holding  that  there  can  be  an 
estoppel  where  the  contract  could  not  law- 
fully be  made  by  the  corporation.  Davis  v. 
Old  Colony  Railroad  Co.,  131  Mass.  258,  41 
Am.  Rep.  221 ;  Durkee  v.  People,  155  111.  354, 
40  N.  E.  626,  46  Am.  St  Rep.  340. 

4  We  do  not  think  the  plea  alleges  enough 
to  entitle  the  defendants  to  recover  for  a 
breach  of  the  agreement  to  lend  the  $20,000. 
It  does  allege  generally  that  on  account  of 
not  getting  the  full  amount  agreed  to  be  loan- 
ed the  defendants  had  to  cancel  many  valua- 
ble contracts,  and  had  to  curtail  and  operate 
their  business  at  them  to  make  immediately 
other  fiscal  arrangements,  and  before  they 
were  able  to  do  so  they  were  damaged  the 
sum  of  $20,000.  No  allegation  is  made  that 
the  bank  agreed  to  lend  the  $20,000  or  any 
part  thereof  for  any  definite  time.  Where 
there  is  a  mere  contract  to  lend,  and  no  date 
Is  fixed  for  the  maturity  of  the  loan,  repay- 
ment is  due  immediately.  In  this  case,  so 
far  as  any  allegation  to  the  contrary  Is  made, 
the  loans  to  be  made  by  the  bank  were  to  be 
repaid  immediately,  and  "damages  for  failure 
to  receive  that  which  would  have  to  be  at 
once  returned  would  be  nothing."  Anderson 
V.  Hilton  &  Dodge  Co.,  121  Ga.  692,  49  S.  E. 
727.  The  plea  should  show  that  the  loans 
were  for  some  definite  time,  and  for  such 
periods  of  time  as  would  have  warranted  the 
defendants  in  relying  upon  the  loans  as  a 
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source  of  reTenne  for  the  conduct  of  their 
business.  The  allegations  that  the  failure  to 
get  the  additional  $2,000  of  a  promised  loan 
of  $20,000,  where  the  defendants  had  already 
received  $18,000  of  this  loan,  had  damaged 
them  $20,000  because  they  were  unable  Im- 
mediately to  make  other  arrangements  to 
finance  their  business,  somewhat  taxes  cre- 
dulity without  particular  showing  how  such 
apparently  disproportionate  amount  of  dam- 
age resulted.  The  plaintiff  was  also  entitled 
to  be  informed  by  the  plea  specifically  as  to 
what  valuable  contracts  the  defendants  were 
forced  to  cancel,  and  how  and  in  what  man- 
ner they  were  compelled  to  curtail  their  busi- 
ness because  of  a  failure  to  get  the  additional 
$2,000  from  the  bank.  The  allegations  as  to 
damages  are  entirely  too  vague  and  indef- 
inite, and  such  defects  being  pointed  out  by 
special  demurrer  should  have  been  supplied 
by  amendment  or  the  plea  stricken. 

5.  When  the  bank  refused  to  lend  the  firm 
the  addition  $2,000  to  make  the  aggregate 
of  the  loans  of  $20,000  according  to  the  al- 
leged contract  made  by  the  cashier  of  the 
bank,  the  firm  threatened  to  sue  the  bank 
for  $20,000  as  damages  arising  from  this  re- 
fusal. The  plea  alleges  that  to  avoid  the  suit 
for  damages  the  president  of  the  bank  made 
an  oral  agreement  with  Swindell  of  said  firm 
that  if  the  firm  would  not  sue  the  bank  for 
damages,  the  bank  would  not  sue  them  on 
their  notes  executed  to  the  bank  for  the 
loans.  It  is  alleged  that  this  agreement  was 
fully  executed  by  both  parties,  and  that  the 
bank,  having  kept  the  agreement  until  Swin- 
dell &  Co.  were  barred  from  bringing  a  suit 
for  damages,  is  now  estopped  from  suing  on 
the  notes.  This  oral  agreement  is  also  re- 
lied upon  as  "a  covenant  never  to  sue,  which 
is  equivalent  to  a  release."  We  think  this 
agreement  alleged  to  have  been  made  by 
Swindell,  acting  for  his  firm,  with  the  presi- 
dent of  the  bank,  was  invalid  for  several 
reasons.'  The  agreement  is  alleged  to  have 
been  made  by  the  president  of  the  bank,  and 
the  plea  does  not  allege  that  this  said  officer 
had  any  authority  from  the  directors  of  the 
bank  to  make  an  agreement  or  contract  re- 
leasing the  defendants  from  the  payment  of 
their  notes  for  the  loans  made  to  them  by  the 
bank.  The  directors  of  the  corporation,  and 
not  the  president  have  the  powers  of  the 
corporation,  and  the  president  has  no  im- 
plied authority  as  such  to  act  as  the  agent 
of  the  corporation  and  release  its  debtors 
from  the  payment  of  their  debts  to  it  2  Mor- 
awetz  on  Private  €k)rporations,  $  537;  Oook 
on  Stock  and  Stockholders,  {  716.  The  Su- 
preme Court  of  the  United  States,  in  the* 
case  of  Bank  v.  Dunn,  81  U.  S.  51,  8  Ia  Ed. 
316,  holds  that  an  agreement  by  the  president 
and  the  cashier  of  a  bank  that  the  indorser 
of  a  note  shall  not  be  liable  upon  it  to  the 
bank  does  not  bind  the  bank.  The  president 
of  the  bank  has  no  authority  to  promise  that 
the  maker  of  paper,  which  he  discounts  as 


such  president,  need  not  pay  It,  or  that  the 
bank  wfll  not  enforce  it  First  National 
Bank  v.  Tlsdale,  18  Hun  (N.  Y.)  151.  The 
president  of  a  bank  has  no  authority  ex  virtu- 
te  officii  to  compromise  claims  due  the  bank. 
6  Cyc.  H  467,  470.  The  president  of  the  bank 
cannot  consent  to  an  arrangement  by  which 
the  security  due  the  bank  will  be  impaired, 
nor  make  promises  which  will  relieve  the 
maker  of  a  note  payable  to  the  bank  from 
responsibility.  10  Cyc  §§  907,  911.  In  Home 
Insurance  Co.  v.  Chattahoochee  Lumber  Co., 
126  Ga.  834,  55  S.  E.  11,  it  was  held  that 
no  officer  of  the  corporation  had  Implied  au- 
thority to  waive  the  right  of  the  company  to 
indemnity  which  had  already  accrued;  and 
In  Merchants*  Bank  v.  Rawls,  7  Ga.  196,  50 
Am.  Dec.  894,  the  court  said  that  the  presi- 
dent of  the  bank  without  authority  from  the 
directors  had  no  authority  to  sell  Judgments 
which  were  the  property  of  the  bank;  and 
In  Minnesota  Lumber  Co.  v.  Hobbs,  122  Ga. 
24,  49  S.  E.  783,  it  was  held  that  as  a  gen- 
eral rule  the  president  has  no  inherent  pow- 
er to  contract  for  the  corporation.  We  think 
these  authorities  fully  establish  the  proposi- 
tion that  the  averments  of  the  plea  In  this 
case  were  wholly  insufficient  to  show  that 
the  president  of  the  bank  was  authorized  to 
make  an  agreement  which  would  release  the 
defendants  from  the  payment  of  the  promis- 
sory notes  held  by  the  bank  for  loans  and 
advances  made  to  them  by  It  The  agree- 
ment made  by  the  president  not  to  sue  the  de- 
fendants on  their  notes  executed  to  the  bank, 
being  unauthorized,  could  not,  of  course, 
operate  to  relieve  them  from  their  written 
obligation^. 

6.  But  it  Is  Insisted  that  the  bank  ratified 
the  agreement  not  to  sue,  because  It  did  not 
bring  suit  for  over  four  years  after  the  notes 
had  matured,  and. until  the  defendants  were 
barred  of  their  right  of  action  for  damages. 
There  Is  no  allegation  of  any  fact  showing 
that  the  bank  or  its  directors  ever  had  knowl- 
edge of  the  alleged  agreement  made  by  the 
president,  and  certainly  a  mere  failure  for 
several  years  to  sue  would  not  be  sufficient 
to  imply  such  knowledge  or  to  show  ratifica- 
tion of  an  unauthorized  act  of  its  officiaL 
Before  a  corporation  should  be  held  as  hav- 
ing ratified  a  verbal  agreement  of  its  agent 
to  release  the  makers  from  the  payment  of 
notes  amounting  to  $10,000,  both  knowledge 
and  specific  acts  of  ratification  ought  to  be 
alleged  and  proved.  The  contention  in  the 
plea  that  the  bank  had  gotten  the  full  benefit 
of  the  agreement  not  to  sue,  while  Swindell 
&  Co.  had  lost  their  right  of  action  on  ac- 
count of  the  statute  of  limitations,  is  not  well 
founded.  The  defendants  could  recoup  all 
damages  in  this  action.  Civ.  Code,  1896,  8 
8756.  As  long  as  the  plaintiff  has  a  legal 
right  to  sue  on  the  notes,  the  defendants 
would  have  a  correlative  right  to  defend,  and 
the  plaintiff  could  not  insist  upon  the  statute 
of  limitations  in  order  to  avoid  the  defend- 
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ants'  defense  while  be  Is  seeking  to  enforce 
the  contract  against  him.  Morrow  v.  Hanson, 
9  Ga.  398,  54  Am.  Dec.  340. 

7.  The  plea  also  alleged  that  the  defendants 
had  paid  back  to  the  bank  $8,000  of  the  mon- 
ey loaned  to  them  by  it.  A  special  demurrer 
called  for  the  dates  of  the  payments.  This  in- 
formation was  important  on  the  point  as  to 
whether  any  sum  had  been  repaid  subsequent- 
ly to  the  alleged  agreement  never  to  sue, 
claimed  to  be  equivalent  to  a  release  from 
>  the  payment  of  the  notes.  No  amendment 
was  made  to  cure  this  defect,  and  the  plea 
was  properly  stricken. 

For  the  reasons  stated,  we  are  clear  that 
the  judgment  sustaining  the  demurrers  and 
striking  the  pleas  and  rendering  judgment 
for  the  full  amount  of  the  notes,  principal, 
haterest,  and  attorney's  fees  was  right 

Judgment  affirmed. 

POWELL,  J.,  though  not  disqualified,  does 
not  participate  in  this  decision,  having  been 
of  counsel  in  the  case  of  Swindell  v.  Bank, 
121  Ga.  714,  49  S.  E.  673,  wherein  the  Issues 
and  the  parties  were  in  most  respects  similar. 


(79  s.  c.  1) 

MAN  V.  BOYKIN  et  al. 

(Supreme  Court  of  South  Carolina.     Jan.   14^ 
1908.) 

1.  cobfobations— incbease  of  capital  stock 
—Effect  of  Iebeouiabitt. 

l^Iere  irregularities  in  the  increase  of  the 
capital  stock  of  a  corporation  authorized  by 
law  to  increase  the  same  will  not  invalidate  the 
increased  issue.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  U  176-180.] 

2.  Banks  and  Banking  —  Stockholdebs  — 
Liability  fob  Debts— EIstoppei,. 

A  bank  authorized  by  law  to  increase  its 
capital  stock  did  so,  a  large  part  of  the  in- 
creased stock  was  purchased  by  the  original 
corporators,  and  diviaends  were  paid  on  it.  The 
certificates  of  stock  showed  the  capital  of  the 
bank  to  be  the  original  capital  plus  the  increase, 
and  for  abovt  10  years  the  bank  held  itself 
out  as  having  a  capital  of  that  amount.  Held, 
that  the  stockholders  are  estopped  to  deny  their 
liability  on  the  ground  that  no  certificate  was 
filed  with  the  Secretary  of  State. 

3.  CoBPOBATioNS— Capital  Stock— Pbbsumf- 

TI0N8  OF  RBGULABITT  OF  ISSUES. 

The  presumption  is  of  the  regularity  of 
an  increase  in  the  capital  stock  of  a  corporation. 

4.  Banks  and  Banking  —  Stockholdebs  — 

LlABlLTTT  fob  DEBTS— EfFECT  OF  TBANSFEB 

OF  Stock. 

Under  1  Code  of  Laws  1902,  $  1894,  pro- 
viding that  no  transfer  of  stock  shall  be  valid, 
exoept  as  between  the  parties,  until  the  same 
shall  have  been  regularly  entered  on  the  corpo- 
rate books,  where  a  transfer  of  bank  stock  is 
not  so  regularly  entered  the  transferror  is  liable 
to  the  creditors  of  the  bank. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v<d.  6,  Banks  and  Banking,  §S  69,  70.] 

5.  Same. 

A  transferror  of  bank  stock  may  recover 
from  the  transferee  the  amount  the  transferror 
has  been  held  liable  for  to  creditors  of  the  bank 
because  the  transfer  was  not  regularly  entered 
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on  the  books  of  the  bank  in  compliance  with  1 
Code  of  Laws  1902,  $  1894. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  6,  Banks  and  Banking,  h  69,  70.] 
0.  SaMK  —  CONSTITUnONAL  Pbovisions  —  Rs- 

iBOACTivK  Effect. 

Under  Const.  1805,  art.  9,  §  16,  providing 
that  it  shall  apply  only  to  charters  under  which 
organizations  have  not  in  good  faith  taken  place 
at  the  adoption  of  the  constitution,  the  liability 
of  stockholders  of  a  bank  chartered  prior  to  the 
adoption  of  that  Constitution  is  not  governed 
thereby. 

7.  Same— Actions  to  Enforce— Judgment. 

A  ludgment  a|ain8t  stockholders  of  a  bank 
on  their  stockholders'  liability  should  be  for 
the  full  amount  thereof,  such  asseBsments  to 
be  made  from  time  to  time  as  are  found  neces- 
sary, and  the  stockholders  are  not  entitled  to 
have  the  amount  necessary  to  pay  creditors  esti- 
mated and  prorated  among  the  stockholders  and 
judgment  entered  accordingly. 

Appeal  from  Common  Pleas  Circuit  Court, 
Kershaw  Co^mty;  D.  B.  Hydrick  and  R.  W. 
Memaninger,  Judges. 

Action  by  Nellie  C.  Man,  administratrix 
of  the  estate  of  John  C.  Man,  against  N.  C 
Boykin,  administrator  of  the  estate  of  B. 
Miller  Boykin,  and  others,  and  E.  S.  Vaux 
and  another,  assignees,  and  C.  H.  Tates  and 
another,  agents  of  creditors  of  the  Farmers' 
&  Merchants'  Bank.  The  report  of  the  mas- 
ter appointed  in  the  action  having  been 
modified  by  the  circuit  court,  the  plaintifr 
and  several  of  the  defendants  appeal.  Mod- 
ified and  affirmed. 

Kirkland  &  Smith,  for  plalDtiff.  James 
Simons,  Simons,  Slegling  &  Cappelmann,  J. 
D.  Cappelmann,  Nathans  &  Sinkler,  Burke 
&  Erckman,  and  Wm.  Austin,  for  defend- 
ants. 

POPE,  C.  J.  This  action,  begun  in  Sep- 
tember, 1904,  by  the  plaintiff,  Nellie  C.  Man, 
on  her  own  behalf  and  for  other  creditors 
who  might  come  In  and  share  the  expenses 
of  the  suit,  grew  out  of  the  failure  of  the 
Farmers'  &  Merchants'  Bank  of  Camden,  S. 
C.  All  issues  of  law  and  fact  were  referred 
to  L.  A.  Wittkowsky,  master  for  Kershaw 
county.  To  his  report,  filed  on  September 
12,  1905,  numerous  exceptions  were  taken  by 
certain  of  the  defendants.  The  report  hav- 
ing been  modified  by  the  circuit  court  the 
plaintiff  and  several  of  the  defendants  there- 
upon appealed  to  this  court  As  was  said 
by  the  circuit  court,  the  report  of  the  mas- 
ter is  full,  clear,  and  comprehensive.  In  do 
particular  have  we  been  able  to  find  any  ma- 
terial error  of  fact.  His  conclusions  of 
law,  too,  are  generally  wefl  supported. 
Therefore  our  consideration  of  the  question? 
raised  will  be  brief. 

Numerous  exceptions  question  the  validity 
of  a  certain  issue  of  stock.  It  appears  that 
the  bank  in  question  was  chartered  on  De- 
cember 23,  1891,  with  a  capital  stock  of  $30,- 
000.  From  January  31  to  February  28,  in- 
clueive,  1893,  notice  was  regularly  published 
as  required  by  the  act  of  1886  (19  St.  at 
Large,  p.  549),  calling  for  a  meeting  of  the 


18 


eO  SOUTHEASTERN  REPORTBB. 


(S.C. 


stockholders  on  March  2,  1893,  to  vote  npon 
a  resolution  for  increasing  the  capital  stock 
from  $30,000  to  $50,000.  The  evidence  tend- 
ed to  show  that  the  meeting  was  held  ac- 
cordingly and  that  the  stock  was  duly  in- 
creased. No  certificate,  however,  was  filed 
with  the  Secretary  of  State.  For  that  rea- 
son the  defendants  seek  to  have  the  new 
stock  declared  invalid.  We  do  not  deem  it 
necessary  to  go  into  the  statute  law  of  the 
state  on  the  subject.  The  authorities  are 
practically  unanimous  in  holding  that,  where 
corporations  are  permitted  by  law  to  in- 
crease their  capital  stock,  mere  irregularities 
will  not  invalidate  the  increased  issue.  The 
stock  is  a  nullity  only  where  there  is  abso- 
lutely no  power  to  increase.  Cook  on  Cor- 
porations (5th  Ed.)  388;  Chubb  v.  Upton,  95 
U.  a*  665,  24  L.  Ed.  523;  26  A.  &  E.  Ency. 
852;  Handley  v.  Stutz,  139  U.  S.  417.  11  Sup. 
Ct.  530.  35  L.  Ed.  227;  Veeder  v.  Mudgett, 
95  N.  Y.  295.  In  the  case  here  under  con- 
sideration a  large  part  of  the  increased  stock 
was  purchased  by  the  original  corporators, 
and  dividends  were  paid  on  It  The  certifi- 
cates of  stock  showed  the  capital  of  the  cor- 
poration to  be  $50,000,'  and  for  a  period  of 
about  10  years  the  institution  published  it- 
self to  the  world  as  having  a  capital  of  that 
amount  Certainly,  therefore,  the  stock- 
holders are  estopped  from  denying  their  lia- 
bility. It  is  objected,  however,  that  a  two- 
thirds  vote  of  the  stockholders  for  an  in- 
crease of  stock  was  not  shown,  and,  this 
being  essential  to  its  validity,  there  was  no 
increase.  This  contention  cannot  be  sus- 
tained. In  such  cases  there  is  always  a  pre- 
sumption in  favor  of  regularity.  Here  the 
presumption  is  especially  strong.  The  duty, 
therefore,  devolved  upon  the  stockholders  to 
rebut  it  They  having  failed  to  do  so,  we 
must  hold  the  increase  properly  voted. 

The  question  next  arises  as  to  what  is  a 
proper  transfer  of  stock.  Section  1894,  1 
Code  of  I^aws  1902  (Civ.  Ck>d6),  provides: 
"No  transfer  of  stock  shall  be  valid  except 
as  between  the  parties  thereto  until  the 
same  shall  have  been  regularly  entered  up- 
on the  books  of  the  corporation."  The  Far- 
;ners'  &  Merchants'  Bank  kept  no  regular 
stock  ledger,  but  only  a  scrip  or  stock  book, 
which  contained  certificates  of  stock  and 
stubs  for  making  entries  and  transfer;  the 
following  being  a  copy  of  a  blank  stub  of 
said  stock  book. 

No 

' shares 

Issued  to  

of 

Date   

Received  the  above  described  certificate. 

'!!!!!!*!!  1 !!!!!!!!!!!!!;'!!!  1  ■ ;  'i^ '/.'.  .'.V 

Surrendered 189 

New  certificate  No 

Issued 189 

Therefore,  for  a  transfer  of  stock  to  be 
regularly  entered  upon  the  books  of  the 
Farmers'  &  Merchants'   Bank,   the  date  of 


surrender,  the  number  of  the  new  certificate, 
and  the  date  of  the  reissue  must  appear,  or 
at  least  something  to  show  a  proper  trans- 
fer. There  can  be  no  doubt  in  the  present 
case  that  no  such  transfer  was  made.  The 
question,  therefore,  is  whether  the  original 
stockholders  are  liable  under  the  statute. 
This  point  we  think,  can  no  longer  admit 
of  doubt  in  this  state.  In  the  case  of  White 
V.  Bank,  66  S.  O.  491,  45  S.  E.  94,  97  Am. 
St  Rep.  803,  the  statute  here  under  consid- 
eration was  discussed  and  construed.  One 
of  the  defendants,  E.  B.  Mobley,  in  that 
case  set  up  the  «ame  plea  that  the  Carolina 
Savings  Bank  and  several  defendants  set  up 
here,  namely,  that  he  had  donb  all  a  care- 
ful and  prudent  man  could  do  to  effect  a 
transfer  on  the  books  of  the  bank.  The 
court,  however,  denied  this,  holding  that  Mr. 
Mobley  could  by  process  of  law  have  compel- 
led the  transfer  on  the  books.  This  holding 
seems  to  be  consistent  with  the  overwhelm- 
ing weight  of  authority.  Thus  In  the  case 
of  Young  V.  McKay  (C.  C.)  50  Fed.  394,  it 
Is  said:  "As  a  general  rule,  deduclble  from 
all  of  the  authorities  bearing  directly  upon 
the  question  under  consideration,  it  may  be 
safely  stated  that  In  all  cases  between  the 
creditors  of  a  bank  and  the  person  standing 
on  the  books  of  the  bank  as  a  shareholder, 
the  person  who  allows  his  name  to  remain 
on  the  books  of  the  bank  as  a  shareholder  is 
estopped  from  denying  that  he  is  a  share- 
holder and  that  his  Individual  liability  to 
the  creditors  continues  after  he  has  made  a 
bona  fide  sale  of  his  stock  until  the  transfer 
of  the  stock  is  entered  on  the  books  of  the 
bank,  and  that  such  transfer  cannot  be  made 
as  against  creditors  after  the  bank  is  known 
to  be  insolvent"  The  same  principle  is  rec- 
ognized in  the  following  cases:  Topeka  Mfg. 
Co.  V.  Hale,  39  Kan.  23,  17  Pac  601 ;  Shell- 
Ington  V.  Howland,  53  N.  Y.  371;  Cutting 
V.  Damerel,  23  Hun,  339;  Holyoke  Bank  v. 
Burnham,  11  Cush.  (Mass.)  183;  Northrop 
V.  Turnpike  Co.,  3  Conn.  544;  Conant  et  al. 
V.  Reed  et  al.,  1  Ohio  St  298;'  Stewart  v. 
Pub.  Ca,  1  Wash.  St  521,  20  Pac.  605; 
Weston  V.  Mining  Co.,  5  Cal.  186,  63  Am. 
Dec.  117.  An  apparently  dissenting  view 
is  that  of  Whitney  v.  Butler,  118  U.  S.  655, 
7  Sup.  Ct  61,  30  L.  Ed.  266,  followed  by  the 
case  of  Young  v.  McKay,  supra,  in  which  it 
was  held  that  where  the  transferror  had  de- 
livered the  certificates  to  the  bank,  with 
the  request  that  the  transfer  be  made  on 
the  books  of  the  bank,  he  had  done  all  that 
could  be  expected  of  him  and  therefore 
would  be  relieved  from  liability.  Both  on 
reason  and  authority  we  prefer  to  follow  our 
own  decisions.  The  statute  provides  that  the 
transfer  shall  be  "regularly  entered"  on  the 
books  of  the  corporation.  The  meaning  is 
so  clear  that  any  other  construction  than 
that  put  upon  it  in  the  case  of  White  v. 
Bank,  supra,  would  seem  to  be  a  violation 
of  the  plain  intention  of  the  lawmaking  pow- 
er of  the  state.     Certainly  it  would  be  >ro- 
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ing  a  long  way  for  this  court  to  conclude 
that  body  did  not  mean  what  It  said,  and 
thus  relieve  transferrors  from  liability  to  the 
injury  of  unsuspecting  creditors. 

The  assignor,  however,  has  his  remedy.  It 
is  well  settled  that  as  between  him  and  his 
assignee  the  transfer  is  valid,  even  though 
not  entered  upon  the  corporate  books.  The 
contract  a«  to  them  is  complete.  Therefore, 
In  order  to  adjust  all  of  the  equities  of  the 
case,  it  is  necessary  to  hold  that, the  trans- 
ferror has  a  right  to  recover  from  the  trans- 
feree any  amount  he  is  compelled  to  contrib- 
ute by  reason  of  his  name  appearing  upon 
the  books  of  the  corporation  after  the  trans- 
fer has  been  made.  As  was  said  in  the  case 
of  Hutzler  v.  Lord,  64  Md.  534,  3  Atl.  891: 
'*The  object  of  sale  of  the  stock  must  have 
been  to  denude  himself  [the  transferror]  of 
all  Interest  in  it  and  to  transfer  it  to  the 
purchaser.  Henceforth  all  of  the.  advan- 
tages arising  from  the  ownership  were  to 
accrue  to  the  purchaser,  and  all  burdens 
arising  therefrom  were  to  be  borne  by  him. 
It  ie  simply  impossible  to  suppose  that,  in 
making  the  contract  of  sale,  the  parties  In- 
tended that  the  seller  would  pay  future  as- 
sessments for  the  benefit  of  the  purchaser. 
It  would  be  just  as  reasonable  to  infer  that 
he  was  to  receive  any  future  dividends  which 
might  be  declared.  If,  then,  the  seller  was 
compelled  by  legal  proceedings  to  pay  as- 
sessments properly  chargeable  to  the  owner- 
ship of  the  stock,  he  paid  them  for  the  bene- 
fit of  the  purchaser,  and,  ex  sequb  et  bono, 
he  ought  to  be  reimbursed."  Other  cases 
to  the  same  effect  are  Bally  v.  Shroyer  (Pa.) 
1  Atl.  717;  Johnson  v.  Underbill,  52  N.  T. 
203;  Gordon  v.  Parker,  10  La.  56;  Kellogg 
V.  atockwell,  75  111.  68.  This  is  likewise 
the  English  rule.  Evans  v.  Wood,  5  Equity 
Cases,  9;  Tain  v,  Hutchinson,  3  Chancery 
Appeal  Cases,  Law  Reports,  18G7,  1868;  Gris- 
sell  V.  Brlstone,  3  C.  D.  112;  Hawkins  v. 
Matby,  4  Chancery  Appeal  Cases,  200.  Its 
equity  is  too  apparent  to  require  comment. 

It  Is  further  contended  that  the  liability 
of  the  stockholders  is  governed  by  the  Con- 
stitution of  1895,  and  therefore  only  the 
claims  of  depositors  should  be  paid.  This 
position  must  be  overruled.  The  Constitu- 
tion itself  provides  (section  10,  art  9)  that 
It  shall  apply  only  to  charters  or  grants  of 
corporate  franchise  under  which  organiza- 
tions have  not  in  good  faith  taken  place  at 
the  adoption  of  this  Constitution.  In  other 
words,  the  Constitution  was  not  to  be  retro- 
active. It  was  not  Intended  to  affect  in  any 
way  charters  previously  granted  In  good 
faith.  In  the  case  of  Laura  Glenn  Mills  v. 
Ruff,  52  S.  C.  448,  30  S.  B.  587,  the  court 
held  that,  in  order  to  make  charters  In  exist- 
ence at  the  time  of  the  adoption  of  the  Con- 
stitution of  1895  subject  to  its .  provisions,  it 
was  necessary  that  there  should  be  legisla- 
tion to  that  effect.  We  think  it  was  not 
intended  that  the  case  of  Mills  v.  Spring,  56 


Sw  C.  538,  85  S.  B.  222,  should  convey  the 
inference  that  the  court  was  of  the  opinion 
that  the  provisions  of  the  Constitution  of 
1895  did  apply  to  banks  chartered  prior  to 
that  time.  On  the  contrary,  the  language 
seems  to  Indicate  merely  that  the  difference 
between  the  law  as  to  banks  prior  to  and 
subsequent  to  the  Constitution  had  not  been 
pointed  out  If  the  Farmers*  &  Merchants' 
Bank  had  surrendered  Its  charter  and  ob- 
tained a  new  constitution,  or  if  there  had 
been  some  legislative  act  making  banks  char- 
tered prior  to  1895  subject  to  the  constitu- 
tional provisions,  the  contention  of  the  de- 
fendants might  be  sustained;  but  in  the  ab- 
sence of  such  action  we  must  hold  the  Con- 
stitution of  1895  inapplicable. 

The  only  other  question  which  we  will 
consider  has  reference  to  the  proper  amount 
of  the  judgments  found  against  the  stock- 
holders. Certain  of  the  defendants  contend 
that  the  report  of  the  master  shows  that 
judgments  for  the  ultimate  liability  of  the 
stockholders  will  be  much  more  than  suffi- 
cient to  pay  all  of  the  creditors  of  the  bank, 
and  that  therefore  the  master  should  be  com- 
pelled to  estimate  the  amount  necessary, 
which  amount  should  be  prorated  among 
the  stockholders,  and  judgment  entered  ac- 
cordingly. From  the  very  nature  of  the 
case  such  a  method  would  be  highly  imprac- 
ticable. The  method  sanctioned  by  reason, 
and,  we  believe,  sustained  by  authority,  is 
that  suggested  by  the  circuit  judge,  name- 
ly, that  judgment  for  the  full  liability  be 
entered  against  the  stockholders  and  that 
jBTich  assessments  be  made  from  time  to  time 
as  are  found  to  be  necessary.  It  can  be 
readily  seen  that  no  harm  to  either  side  can 
result  from  this  method.  The  entire  wind- 
ing up  of  the  affairs  of  the  bank  is,  prac^ 
tically  speaking,  in  the  hands  of  the  court, 
and.  it  will  so  exercise  its  power  as  to  pre- 
serve harmless  the  rights  of  all  parties. 

All  other  questions  raised  are  overruled, 
and  the  judgment  of  the  circuit  court  thereon 
is  affirmed.  It  Is  the  Judgment  of  this  court 
that  the  judgment  of  the  circuit  court  be 
modified  as  herein  indicated. 


(79  s.  c.  9) 
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(Suprenie  Court  of  South  Carolina.     Jan.  16, 
1908.) 

1.  Habeas   Corpus— Grounds   for   Reijein- 

CONSTirUTIONAIilTT   OP  STATUTE. 

The  constitutionality  of  a  statute  under 
which  petitioner  is  held  may  be  tested  on  habeas 
corpus. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  §  29.] 

2.  Courts  — Rules  of  Decision— Stare  De- 
cisis. 

The  doctrine  of  stare  decisis  has  less  force 
where  the  constitutional  rights  of  a  citizen  to 
his  personal  liberty  are  involved   than    where 
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property  rights  and  the  regularity  of  procedure 
are  involved. 

[Ed.  Note.— F6r  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  I  811.] 

8.  WoBDs  AND  Phbasbs— "Debt." 

A  debt  is  that  which  is  due  from  one  person 
to  another,  whether  money,  goods,  or  services, 
and  whether  payable  at  present  or  at  a  future 
time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1864-1887;  vol.  8, 
p.  7G28,] 

4.  constituti0nai«  law— pebsonai.  llbebtt 
— Imprisonment  fob  Debt. 

Cr.  Code  1002,  $  357,  declaring  a  laborer 
under  contract  to  labor  on  farm  lands,  who 
shall  receive  advances,  and  thereafter  willfully 
and  without  just  cause  fail  to  perform  the 
reasonable  service  required  by  the  contract,  guil- 
ty of  a  misdemeanor  and  punishable  bv  impris- 
onment, is  in  violation  of  Const,  art.  1,  §  24,  pro- 
hibiting imprisonment  for  debt,  except  in  cases 
of  fraud,  since  the  conduct  so  made  criminal 
is  failure  to  pay  a  debt,  and  a  willful  and  un- 
just failure  to  carry  out  the  contract,  without 
bad  faith,  does  not  constitute  fraud. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Constitutional  Law,  $  151^^.] 

5.  Same. 

Cr.  Code  1002,  {  357,  is  in  violation  of 
Const,  art.  1,  $  24,  notwithstanding  it  does  not 
provide  for  unprisonment  for  debt  under  civil 
process,  and  the  Legislature  may  make  an  act 
criminal  and  punishable  by  imprisonment,  which 
is  not  fraudulent,  since  the  legislative  power 
cannot  be  extended  to  an  invasion  of  the  rights 
guaranteed  the  citizen  by  the  Constitution. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Constitutional  Law,  {  151^.] 

6.  Same— Involuntaet  Sebvitudb. 

Cr.  Code  1002,  $  357,  declaring  a  laborer 
under  contract  to  labor  on  farm  lands,  who 
shall  receive  advances  and  thereafter  willfully 
and  without  just  cause  fail  to  perform  the  rea,- 
sonable  service  required  by  the  contract,  guilty 
of  a  misdemeanor,  is  in  violation  of  Const  U.  S. 
Amend.  13,  prohibiting  slavery  or  involuntary 
servitude,  except  as  a  punishment  for  crime,  and 
of  U.  S.  Comp.  St  1901,  p.  1266,  §  1000,  enact- 
ed pursuant  tnereto,  abolishing  peonage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  I  151.] 

7.  Same— Equai,  Pbotection  of  Laws— Rea- 
RONABLE  Classification. 

Legislation  affecting  alike  all  persons  of  a 
class  is  not  in  violation  of  Const,  art  1,  |  5, 
or  Const  U.  S*.  Amend.  14,  prohibiting  the  de- 
nial of  the  equal  protection  of  the  laws,  where 
the  classification  is  not  arbitrary,  bat  based  on 
reasonable  grounds, 
Q    Same 

Cr.  *Code  1002,  |  857,  declaring  a  laborer 
under  contract  to  labor  on  farm  lands,  who 
shall  receive  advances  and  thereafter  willfully 
and  without  just  cause  fail  ta  perform  the  rea-^ 
sonable  service  required  by  the  contract,  guilty 
of  a  misdemeanor,  violates  Const  art  1,  {  5, 
and  Const.  U.  S.  Amend.  14,  in  that  it  does  not 
bear  equally  on  the  landlord  and  the  laborer, 
the  laborer  alone  being  punishable  for  refusal 
to  perform. 

Cr.  Code  1002,  $  857,  declaring  a  laborer 
under  contract  to  labor  on  farm  lands,  who  shall 
receive  advances  and  thereafter  willfully  and 
without  just  cause  fail  to  p^form  the  reason- 
able service  required  by  the  contract,  violates 
Const,  art.  1,  {  5,  and  Const  U.  S.  Amend.  14, 
in  that  the  laiK>rer  who  receives  advances  and 
refuses  to  perform  is  liable  to  indictment,  and 
the  section  makes  no  provision  for  him  to  save 
himself  by  the  repayment  of  the  advances,  while 
the  laborer  who  abandons  his  contract*  without 


having  received  advances,   does  not  fall  under 
the  section. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §S  711-713.] 

JoneiL  Klu^h,  Prince,  Hydrick,  and  Eugene  B. 
Gaiy,  J  J.,  dissenting  in  part 

Habeas  corpus  by  Jack  Hollman.    Prison- 
er discharged. 

R.  B.  Herbert  and  Christie  Benet,  for  pe- 
titioner.   W.  H.  Parker,  for  the  Stata 


WOODS,  J.  Under  habeas  corpus  proceed- 
ings. Jack  Hollman  has  applied  to  this  court 
for  release  from  imprisonment,  alleging  the 
statute  under  which  he  was  convicted  and 
sentenced  to  be  unconstitutional.  The  posi- 
tion that  the  unconstitutionality  of  a  statute 
cannot  be  tested  under  a  writ  of  habeas  cor- 
pus is  maintained  by  some  courts  of  high 
authority,  but  it  is  opposed  to  the  weight  of 
reason  and  precedent.  There  is  no  difference 
of  opinion  that  a  writ  of  error,  or  the  stat- 
utory appeal,  cannot  be  supplanted  in  crim- 
inal procedure  by  resort  to  the  writ  of  ha- 
beas corpus  for  the  correction  of  mere  er- 
rors of  law.  But  the  distinction  is  that  the 
courts  are  hound  to  treat  unconstitutional 
enactments  as  void  in  whatever  proceedings 
they  may  be  encountered.  An  unconstitution- 
al statute,  though  having  the  form  and  name 
of  law,  Is  in  reality  no  law,  and  the  courts 
must  liberate  one  suffering  Imprisonment  un- 
der it  just  as  if  there  had  never  been  the 
form  of  trial,  conviction,  and  sentence.  The 
office  of  the  writ  of  habeas  corpus  Is  to  lib- 
erate t^ose  who  are  imprisoned  wittiout  au- 
thority of  law.  While  the  point  was  not  dis- 
cussed, this  must  have  been  the  view  of  the 
court  in  State  v.  Hlggins,  51  S.  C.  51,  28  S. 
E.  15,  38  L.  R.  A.  661,  and  Ex  parte  Keeler, 
45  S.  C.  537,  23  S.  E.  865,  81  L.  R.  A.  678, 
55  Am.  St  Rep.  785,  for  the  court  considered 
under  habeas  corpus  the  constitutionality  of 
the  statutes  under  which  the  petitioners  were 
held,  and  rested  Its  decision  In  both  cases 
on  the  determination  of  that  question.  This 
is  the  view  of  the  Supreme  Court  of  the 
United  Statea  Ex  parte  Siebold,  100  U.  S. 
375,  25  L.  Ed.  717;  Dlmmlck  v.  Tompkins, 
194  U.  S.  540,  24  Sup.  Ct  780,  48  L^  Ed. 
1110.  The  nxunerous  other  authorities  to  the 
same  effect  will  be  found  collated  in  87  Am. 
St  Rep.  175,  note;  Hovey  v.  Elliott,  145  N. 
Y.  126,  39  N.  E.  841,  39  L.  R.  A.  449;  21 
Cyc.  302 ;  15  A.  &  E.  Enc  169.  We  proceed, 
therefore,  to  consider  the  constitutionality  of 
the  statute  to  determine  whether  the  peti- 
tioner should  be  released. 

Section  357  of  the  Criminal  Code  of  1902, 
the  statute  under  which  the  i>etitioner  was 
convicted,  and  which  Is  here  attacked.  Is  as 
follows:  "Any  laborer  working  on  shares 
of  crop  or  for  wages  in  money  or  other  val- 
uable consideration  under  a  verbal  or  writ- 
ten contract  to  labor  on  farm  lands,  who 
shall  receive  advances  either  In  money  or 
supplies  and  thereafter  willfully  and  without 
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just  cause  fall  to  perform  the  reasonable 
service  required  of  him  by  the  terms  of  the 
said  contract  shall  be  liable  to  prosecution 
for  a  misdemeanor,  and  on  couTictlon  shall 
be  punished  by  Imprisonment  for  not  less 
than  twenty  days  nor  more  than  thirty  days, 
or  to  be  fined  In  the  sum  of  not  more  than 
twenty-five  dollars  nor  more  than  one  hun- 
dred dollars  In  the  discretion  of  the  court : 
Provided,  the  verbal  contract  herein  referred 
to  shall  be  witnessed  by  at  least  two  disin- 
terested witnesses.'* 

The  first  question  is  whether  this  statute 
violates  section  24  of  article  1  of  the  state 
Constitution,  which  provides:  •*No  person 
shaM  be  Imprisoned  for  debt  except  in  cases 
of  fraud."  The  act  refers  exclusively  to  a 
farm  laborer  working  for  a  consideration  un- 
der a  contract,  who  (1)  "shall  receive  ad- 
vances In  money  or  supplies,  and  (2)  there- 
after willfully  and  without  just  cause  fall  to 
perform  the  reasonable  service  required  of 
him  by  the  terms  of  the  said  contract  "It 
will  be  observed  the  statute  does  not  require 
for  the  completion  of  the  crime,  proof  of  the 
making  of  the  contract  and  the  obtaining  of 
the  advances  on  the  faith  of  it  with  the  in- 
tention formed  at  the  time  not  to  perform 
the  service.  Such  action  as  that  on  the 
part  of  the  laborer  would  be  fraudulent,  and 
a  statute  providing  for  its  punishment  would 
not  violate  a  constitutional  provision  allow- 
ing imprisonment  for  debt  in  cases  of  fraud. 
But  the  act  under  consideration  provides  im- 
prisonment as  a  punishment  for  conduct  aft- 
er the  contract  has  been  made  and  the  work 
begun,  and  the  Important  inquiries  are,  first, 
is  the  conduct  so  made  criminal  a  failure  to 
pay  a  debt?  and,  second,  is  such  conduct 
consistent  with  good  faith,  with  entire  ab- 
sence of  fraud?  If  these  inquiries  are  to  be 
answered  in  the  affirmative,  then  it  follows 
the  acts  should  be  declared  unconstitutional 
as  providing  for  imprisonment  for  debt  with- 
out proof  of  fraud.  The  case  of  State  v. 
Brewer,  38  S.  C.  2C3,  16  S.  B.  1001,  19  L.  R. 
A.  362,^  37  Am.  St  Rep.  752,  holding  consti- 
tutional the  statute  authorizing  the  imprison- 
ment of  one  convicted  of  bastardy  who  fails 
to  give  the  bond  required  by  law,  has  no  ap- 
plication, for  the  court  expressly  held  the 
penalty  not  to  be  a  debt  but  a  punishment 
for  the  crime  of  bastardy.  If,  however,  we 
follow  the  cases  (State  v.  Williams,  32  S.  C. 
124,  10  S.  B.  876;  State  v.  Chapman"  56  S. 
C.  420,  34  S.  B.  961,  76  Am.  St  Rep.  557; 
State  V.  Easterlln,  61  S.  C.  71,  39  S.  E.  250), 
then  this  act  must  be  upheld*  In  the  first 
case  such  legislation  was  held  constitutional, 
the  court  saying :  "If  the  General  Assembly 
sees  proper  to  make  the  violation  of  a  par- 
ticular species  of  civil  contracts  a  criminal 
offense,  we  are  unable  to  discover  in  the  pro- 
visions of  the  Constitution  anything  which 
forbids  such  legislation."  In  State  v.  Chapman 
this  very  statute  was  sustained  against  the 
charge  that  it  was  discriminatory  in  favor 
of  the  landlord  against  the  laborer,  but  no 


reference  Is  made  to  the  question  of  Imprison- 
ment for  debt  In  State  v.  Easterlln  the  stat- 
ute was  held  not  to  provide  imprisonment  for 
debt  and  the  court  said :  "Even  if  it  should  be 
so  construed,  the  offense  made  punishable  In- 
volves an  element  of  fraud."  Nothing  short 
of  strongest  conviction  of  fundamental  error 
should  induce  the  court  to  essay  a  review 
of  the  conclusions  embodied  in  these  cases. 
We  shall  not  discus&  at  length  the  doctrine 
of  stare  decisis.  It  seems  obvious  it  has  less 
force  when  the  constitutional  rights  of  the 
citizen  to  his  personal  liberty  are  involved 
than  In  those  cases  involving  the  fixedness 
of  property  rights  and  the  regularity  of  pro- 
cedure. With  the  profoundest  respect  for 
the  judges  who  delivered  and  concurred  in 
these  opinions,  we  cannot  avoid  the  conclu- 
sion that  the  statute  in  question  provides 
for  Imprisonment  for  debt  without  proof  of 
fraud,  and  therefore  attempts  to  deprive  the 
citizen  of  one  of  the  personal  rights  guaran- 
teed by  the  Constitution  of  the  state.  The 
mere  receipt  of  money  or  supplies  advanced 
by  the  employer  cannot  make  the  laborer 
anything  more  than  a  debtor  to  the  employ- 
er, and  without  doubt  the  repayment  of  the 
money  or  the  value  of  the  supplies  advanced 
puts  an  end  to  the  legal  obligation  and  the 
relation  of  debtor  and  creditor.  The  statute 
does  not  go  to  the  extent  of  requiring  the 
laborer  to  pay  the  advances  in  labor,  and 
therefore  there  is  nothing  to  prevent  his  dis- 
charge of  the  debt  for  advances  in  the  same 
manner  as  other  debts  are  discharged.  It  Is 
equally  clear  that  the  service  due  by  the 
laborer  under  the  contract  is  also  a  debt 
within  the  meaning  of  the  Constitution.  Debt 
is  that  which  is  due  from  one  person  to  an- 
other, whether  money,  goods,  or  services,  and 
whether  payable  at  present  or  at  a  future 
time.  Century  Dictionary;  13  Cya  399,  and 
authorities  cited.  The  term  "debt"  within 
the  meaning  of  the  Constitution,  is  general- 
ly held  to  embrace  obligations  arising  out 
of  contract  and  to  exclude  liability  for  tort 
and  for  fines  Imposed  for  crime.  Carr  v. 
State,  34  L.  R.  A.  634,  note ;  State  v.  Brew- 
er, 38  S.  E.  263,  16  S.  E.  1001,  19  L.  R.  A. 
362,  87  Am.  St  Rep.  760.  Therefore,  beyond 
dispute,  the  laborer  referred  to  in  the  statute 
fails  under  the  terms  of  the  Constitution  as 
a  person  who  by  his  contract  Incurs  a  debt 
for  advances  received  by  him  and  for  labor 
which  he  promises  to  perform.  For  the  mere 
failure  to  discharge  these  debts  the  Consti- 
tution forbids  his  imprisonment  If,  however, 
the  lat>orer  contracts  such  a  debt  fraudulent- 
ly or  fraudulently  avoids  the  discharge  of  it 
he  falls  without  the  protection  of  the  Con- 
stitution. 

The  vital  question  then  is,  whether  the 
statute  contemplates  conviction  only  for 
fraudulent  breach  of  the  contract— fraudu- 
lent failure  to  pay  the  debt  of  service.  Thl? 
Inquiry  depends  upon  whether  one  who  shall 
"willfully  and  without  just  cause  fail  to  per- 
form the  reasonable  service  required  of  him 
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by  the  t^rms-  of  the  said  contract"  Is  neces- 
sarily guilty  of  fraud;  for,  if  not,  then  a 
laborer  may  be  convicted  and  imprisoned  for 
debt  under  the  statute,  without  proof  of 
fraud.  It  is  not  willful  nor  intentional  In- 
justice the  statute  makes  cjPiminal,  but  will- 
ful and  unjust  failure  to  carry  out  a  con- 
tract. This  distinction  is  vital.  Clearly  a 
laborer  may  willfully  refuse  to  perform  the 
service  required.  His  refusal  may  be  unjust, 
and  the  service  required  may  be  reasonable, 
that  Is,  such  as  he  contracted  to  give,  and 
yet  his  action  be  free  from  fraud  and  taken 
with  the  utmost  good  faith  in  the  sincere 
belief  that  his  refusal  was  just  and  the  serv- 
ice required  unreasonable  under  the  terms 
of  the  contract.  Yet,  however  completely  he 
may  show  his  good  faith,  and  however  fully 
the  court  and  jury  may  be  convinced  of  his 
good  faith,  conviction  must  follow,  unless  the 
jury  think  he  had  just  cause  to  abandon  the 
contract,  or  that  the  service  required  was 
not  reasonable.  Willful  and  unjust  failure 
to  perform  a  contract  does  not  necessarily 
connote  fraud.  Bad  faith  is  the  test.  One 
may  willfully  or  intentionally  abandon  a  con- 
tract under  a  bona  fide  claim  of  right  with- 
out being  subject  to  the  charge  of  fraud, 
though  in  fact  the  other  party  had  not  im- 
paired his  right  to  require  performance.  In 
addition  to  the  abandonment  being  willful, 
it  may  also  be  unjust  without  being  fraudu- 
lent. Justice  is  rendering  to  every  man  his 
due.  An  act  may  be  willful  and  unjust, 
ethically  and  legally,  and  yet  not  fraudulent, 
because  it  may.  be  done  with  such  right  in- 
tention as  to  completely  negative  the  sugges- 
tion of  actual  fraud,  and  the  grounds  upon 
which  the  doer  thought  it  to  be  right  may 
be  too  rational  for  the  law  to  impute  fraud. 
Obviously  the  principle  would  be  the  same 
If  the  statute  had  provided  imprisonment  for 
a  landlord,  who,  having  promised  the  laborer 
certain  wages  and  having  tlie  means,  willful- 
ly and  unjustly  refuses  to  pay  him.  No 
doubt  fraud  should  be  imputed  where  the 
debtor  willfully  and  unjustly  refuses  to  pay 
any  debt,  where  he  has  the  means  to  pay, 
and  the  knowledge  from  the  judgment  of  the 
court  or  otherwise  that  there  Is  a  debt  due 
and  payment  demanded.  But  injustice  and 
fraud  and  unjust  and  fraudulent  are  far 
from  being  convertible  terms.  Fraud  is  cor- 
rupt injustice.  No  greater  injustice  has  ever 
been  suffered  than  that  inflicted  by  men  not 
only  incapable  of  fraud,  but  who  in  the  doing 
of  their  unjust  acts  were  impelled  by  zeal 
for  righteousness  as  they  conceived  it. 
Whenever,  in  a  suit  on  a  promissory  note 
or  other  contract,  the  court  gives  judgment 
against  a  solvent  debtor,  this  is  an  adjudica- 
tion that  the  debtor  willfully  and  unjustly 
refused  to  pay  that  which  the  creditor  rea- 
sonably demanded  of  him.  Yet  it  would  not 
be  contended  for  a  moment  that  the  willful 
refusal  to  pay,  which  the  court  adjudges  to 
have  been  an  unjust  refusal  to  comply  with 
the  creditor's  reasonable  demand,   must  be 


fraudulent  If  so,  every  solvent  litigant  who 
unsuccessfully  defends  a  suit  on  a  promis- 
sory note  or  for  specific  performance  of  a 
contract  would  be  guilty  of  fraud,  and  a  stat- 
ute providing  for  his  imprisonment  would 
be  constitutional  We  perceive  no  liifferenoe 
between  such  a  statute  and  the  one  now  un- 
der consideration.  Such  legislation  cannot 
be  constitutional,  because  it  contemplates  im- 
prisonment for  a  willful  and  unjust  refusal 
to  perform  the  service  contracted  for,  though 
such  refusal  be  the  result  of  mistake  of  the 
laborer  as  to  his  legal  rights  untainted  by 
fraud.  Had  the  General  Assembly  intended 
to  make  proof  of  fraud  necessary  to  the  con- 
viction of  the  laborer  under  the  statute^  can 
it  be  doubted  it  would  have  said  so  in  plain 
terms  by  the  use  of  the  word  "fraud,"  as  It 
has  done  in  all  other  statutes  providing  for 
the  punishment  of  fraud? 

It  Is  strenuously  argued,  however,  that 
the  act  does  not  provide  for  imprisonment 
for  debt  under  civil  process,  and  that  the 
General  Assembly  may  make  an  act  crim- 
inal and  punishable  by  Imprisonment  which 
is  not  fraudulent  and  recognized  as  morally 
wrong.  The  power  of  the  General  Assembly 
to  make  an  act  criminal,  which  was  before 
innocent,  is  familiar.  But  the  legislative 
power  to  make  acts  criminal  and  punish- 
able by  Imprisonment  cannot  be  extended  to 
an  invasion  of  the  rights  guaranteed  the  dtl- 
S5en  by  the  Constitution.  It  is  impossible  to 
frame  a  valid  statute  punishing  by  imprison- 
ment the  exercise  of  the  right  to  religious 
liberty,  or  the  right  to  petition  for  the  re- 
dress of  grievances,  or  the  right  to  be  ex- 
empt from  Imprisonment  for  debt,  except 
In  cases  of  fraud.  These  are  all  constitu- 
tional rights,  which  cannot  be  abridged  un- 
der the  guise  of  legislation  against  crime. 
The  exercise  of  them  cannot  be  crlmeJ  It 
is  Instructive  to  consider  the  extent  to  which 
other  courts  have  gone  on  this  subject.  9o 
far  as  our  research  extends,  the  only  case 
holding  unjust  failure  to  pay  a  debt*  to  be 
always  fraudulent  is  Ex  parte  Clark,  20 
N.  J.  Law,  648,  45  Am.  Dec.  394.  In  that 
case  a  statute  was  held  constitutional  which 
provided  for  imprisonment  for  one  who  "un- 
justly and  unlawfully"  refuses  to  apply  his 
property  to  the  payment  of  his  debts.  The 
decision  rests  upon  what  we  have  endeavor- 
ed to  show  is  a  wholly  unsound  proposition 
of  law,  namely,  that  injustice  and  fraud  is 
the  same  thing.  In  State  v.  Norman,  110  N. 
C.  484,  14  S.  E.  068,  the  statute  under  re- 
view made  it  a  criminal  offense  for  any  per- 
son, "with  intent  to  cheat  or  defraud  anoth- 
er," to  obtain  advances  by  color  of  any 
promise  to  commence  work  or  labor,"  and 
then  "unlawfully  and  willfully  fail  to  com- 
mence and  complete  said  work  according  to 
contract  without  a  lawful  excuse."  The 
North  Carolina  Constitution  provides  "there 
shall  be  no  imprisonment  for  debt  except  in 
cases  of  fraud."  The  courts  sustained  the 
validity  of  the  statute  on  the  express  ground 
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that  It  required  proof  that '  advances  were 
obtained  with  intent  to  cheat  and  defraud. 
In  Lamar  v.  State,  120  Ga.  312,  47  S.  B.  958, 
on  the  same  grounds  the  Supreme  Court  of 
Georgia  held  constitutional  a  statute  which 
provided  "that  if  any  person  shall  contract 
with  another  to  perform  for  him  services  of 
any  kind,  with  intent  to  procure  money  or 
other  thing  of  value  thereby,  and  not  per- 
form the  service  contracted  for,  to  the  loss 
and  damage  of  the  hirer,  or  after  having  so 
contracted,  shall  procure  money  or  other 
thing  of  value  from  the  hirer,  with  Intent 
not  to  perform  the  service,  to  the  loss  and 
damage  of  the  hirer,  he  shall  be  deemed  a 
common  cheat  and  swindler,  and  shall  be 
punished  as  for  a  misdemeanor."  The  stat- 
ute was  upheld  solely  upon  the  ground  that  it 
provided  punishment  for  obtaining  advances 
with  a  fraudulent  purpose  not  to  perform 
the  service  promised.  To  the  same  effect  Is 
Banks  v.  State,  124  Ga«  15,  52  S.  B.  74,  2 
L.  R.  A.  (N.  S.)  1007.  It  is  true,  in  this 
last  case  the  courts  sustained  that  portion  of 
the  act  which  made  the  procuring  of  the 
advances  and  the  failure  to  render  the  serv- 
ice or  to  return  the  money  advanced  without 
sufficient  cause,  to  the  loss  of  the  hirer,  prima 
facie  evidence  of  fraud,  holding  the  provi- 
sion to  be  merely  establishing  a  rule  of  evi- 
dence. State  V.  Thomas,  144  Ala.  77,  40 
South.  271,  2  L.  R.  A.  (N.  S.)  1011,  113  Am. 
St  Rep.  17,  is  to  the  same  effect  as  to  the  right 
of  the  Legislature  to  make  similar  action 
prima  facie  evidence  of  fraud.  That  point 
is  not  involved  in  this  case,  because  there 
is  no  such  provision  in  our  statute.  But  it 
is  to  be  observed  that  the  return  of  the  ad- 
vances would  under  our  statute  be  no  de- 
fense. In  State  v.  Murray,  116  La.  655,  40 
South.  930,  a  conviction  under  a  statute 
which  provided,  "that  whoever  violates  a 
contract  of  labor,  upon  the  faith  of  which 
money  or  goods  have  been  advanced,  shall 
be  punished  by  fine  in  the  sum  of  not  less 
than  ten  or  over  two  hundred  dollars,  or,  in 
default  of  payment,  ninety  days  or  less  im- 
prisonment, at  the  discretion  of  the  district 
court,  unless  the  party  had  first  tendered  to 
the  person,  with  whom  he  entered  into  the 
labor  contract  and  from  whom  the  money 
or  goods  was  obtained,  the  amount  of  money 
or  the  value  of  the  goods  obtained."  It  does 
not  appear  that  the  statute  was  assailed  be- 
cause providing  imprisonment  for  debt.  In- 
deed, such  an  objection  could  not  have  been 
made  because  the  Constitution  of  Louisiana 
contains  no  prohibition  against  imprisonment 
for  debt  Such  a  statute  would  be  invalid 
under  the  Constitution  of  this  state,  because 
it  provides  imprisonment  for  deh-t  for  serv- 
ice and  advances  without  a  word  indicat- 
ing that  there  should  be  proof  of  fraud.  In 
fact,  it  allows  no  excuse  whatever  for  fail- 
ure to  pay  the  debt  In  Toney  v.  State,  141 
Ala.  120,  37  South.  332,  G7  L.  R.  A.  286,  109 
Am.  St  Rep.  23,  an  act  very  similar  to  ours 
was  declared  unconstitutional  as  depriving 


the  citizen  of  the  liberty  of  contract  pro- 
tected by  the  Constitution  of  the  United 
States,  the  court  not  considering  whether 
the  act  provided  imprisonment  for  debt. 

The  respondents  urged  that  Imprisonment 
for  the  failure  to  perform  personal  service 
has  been  sustained  by  the  Supreme  Court  of 
the  United  States  In  the  case  of  Robertson 
V.  Baldwin,  165  U.  S.  275,  17  Sup.  Ct.  326, 
41  L.  Ed.  715.  This  is  true.  That  case  does 
hold  constitutional  an  act  of  Congress  au- 
thorizing pupishment  by  imprisonment  of 
deserting  sailors.  But  the  Constitution  of  the 
United  States  contains  no  provision  against 
Imprisonment  for  debt.  Section  990,  vol.  1,  U. 
S.  Comp.  St  1901,  p.  709,  requires  the  federal 
courts  to  conform  to  the  laws  of  the  several 
states  in  respect  to  imprisonment  for  debt; 
but  Inasmuch  as  sections  4598  and  4599,  vol. 
3,  expressly  provided  for  imprisonment  of 
deserting  seamen,  these  last  sections  must 
be  construed  as  providing  exceptions  to  the 
general  rule  of  conformity  to  state  statutes 
on  the  subject  of  imprisonment  for  debt  laid 
down  in  section  990.  These  sections  are  now 
repealed,  but  they  were  of  force  when  Rob- 
ertson V.  Baldwin  was  decided.  That  case, 
therefore,  is  no  authority  for  the  proQpsitioii 
that  seamen  might  be  lawfully  imprisoned 
for  desertion  under  a  state  statute,  notwith- 
standing a  constitutional  prohibition  of  im- 
prisonment for  debt  except  for  fraud.  We 
can  find  no  case  in  this  state  or  elsewhere 
sustaining  the  proposition.  On  this  reasoning 
we  conclude  the  statute,  If  given  effect,  would 
take  away  the  constitutional  right  of  the  citi- 
zen to  be  exempt  from  imprisonment  for  debt, 
except  in  cases  of  fraud. 

We  next  inquire  whether  the  statute  is 
invalid  as  an  attempt'  to  enforce  Involuntary 
servitude  or  peonage.  The  thirteenth  amend- 
ment to  the  Constitution  of  the  United  States 
provides : 

"Section  a.  Neither  slavery  nor  involunta- 
ry servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction. 

"Sec.  2.  Congress  shall  have  power  to  en- 
force this  article  by  appropriate  legislation." 

In  the  enforcement  of  this  amendment 
Congress  enacted  the  following  statute,  now 
section  1990,  U.  S.  Comp.  St  1901,  p.  1266: 
"The  holding  of  any  person  to  service  or  labor 
under  the  system  known  as  peonage  Is  abol- 
ished and  forever  prohibited  in  the  territory 
of  New  Mexico  or  in  any  other  territory  or 
state  of  the  United  States ;  and  all  acts,  laws, 
resolutions,  orders,  regulations,  or  usages  of 
the  territory  of  New  Mexico  or  any  other 
territory  or  state,  which  has  heretofore  es- 
tablished, maintained,  or  enforced,  or  by  vir- 
tue of  which  any  attempt  shall  hereafter  be 
made  to  establish,  maintain,  or  enforce,  di- 
rectly or  Indirectly  the  voluntary  or  involun- 
tary service  or  labor  of  any  persons  as  peons, 
hi  liquidation  of  any  debt  or  obligation^  or 
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9therwl5e,  are  declared  null  and  void."  This 
statute  Is  thuB  interpreted  In  Clyatt  v.  United 
States,  197  U.  8.  207,  %  Sup.  Ct  429.  49  L. 
Ed.  726 ;  "What  is  peonage?  It  may  be  de- 
fined as  a  status  or  condition  of  compulsory 
service,  based  upon  the  Indebtedness  of  the 
peon  to  the  master.  The  basal  fact  is  indebt- 
edness. As  was  said  by  Judge  Benedict,  de- 
livering the  opinion  in  Jaremillo  v.  Romero,  1 
N.  M.  190, 194:  'One  fact  existed  universally- 
all  were  indebted  to  their  masters.  This  was 
the  cord  by  which  they  seemed  bound  to  their 
masters'  service,'  Upon  this  is  based  a  con- 
dition of  compulsory  service.  Peonage  Is 
sometimes  classified  as  voluntary  or  involun- 
tary, but  this  implies  simply  a  difference  in 
the  mode  of  origin  but  none  in  the  character 
of  the  servitude.  The  one  exists  where  the 
debtor  voluntarily  contracts  to  enter  the 
service  of  his  creditor.  The  other  is  forced 
upon  the  debtor  by  some  provision  of  law. 
But  peonage,  however  treated,  is  compulsory 
service,  involuntary  servitude.  The  peon  can 
release  himself  therefroDp,  it  Is  true,  by  the 
payment  of  the  debt,  but  otherwise  the  serv- 
ice is  enforced.  A  clear  distinction  exists 
hetioeen  peonage  and  the  voluntary  perform- 
anoe  of  lahor  or  rendering  of  services  in  pay- 
nient  &f  a  debt.  In  the  latter  case  the  debtor, 
though  contracting  to  pay  his  indebtedness  by 
labor  or  service,  and  subject  like  any  other 
contractor  to  an  action  for  damages  for  a 
breach  of  that  contract,  can  elect  at  any  time 
to  lirealc  it,  and  no  lata  or  force  compels  per- 
formance or  a  continuance  of  the  service.  We 
need  not  stop  to  consider  any  possible  limits 
or  exceptional  cases  such  as  the  service  of  a 
sailor  (Robertson  v.  Baldwin,  165  U.  S.  275, 
17  Sup.  Ct.  326,  41  L.  Ed.  715),  or  the  obli- 
gations of  a  child  to  its  parents,  or  of  an  ap- 
prentice to  his  master,  or  the  power  of  the 
Legislature  to  make  unlawful  and  punish 
criminally  an  abandonment  by  an  employ^  of 
his  post  of  labor  in  extreme  cases.  That 
which  is  contemplated  by  the  statute  is  com- 
pulsory service  to  secure  the  payment  of  a 
debt."  The  sentence  we  have  Italicized  clear- 
ly indicates  that  such  an  enactment  as  this 
falls  under  the  condemnation  of  the  peonage 
statute.  It  is  not  possible  to  bring  contracts 
with  agricultural  laborers,  such  as  that  now 
under  discussion,  within  the  special  cases  re- 
ferred to  by  Justice  Brewer  in  this  decision, 
for  the  statute  was  passed  to  enforce  the 
tliirteenth  amendment  to  the  United  States 
Constitution,  and  the  main  purpose  of  that 
amendment  was  to  prohibit  any  form  of  in- 
voluntary service  by  such  laborers,  especially 
negro  laborers  in  the  South.  In  this  opinion 
the  court,  further  considering  the  peonage 
statute,  says :  "It  is  not  open  to  doubt  that 
Congress  may  enforce  the  thirteenth  amend- 
ment by  direct  legislation,  punishing  the 
holding  of  a  person  in  slavery  or  in  involun- 
tary servitude,  except  as  a  punishment  for 
crime.  In  the  exercise  of  that  power  Con- 
gress has  enacted  these  sections  denouncing 


I)eonage,  and  punishing  one  who  holds  an- 
other In  that  condition  of  involuntary  servi- 
tude. This  legislation  is  not  limited  to  the 
territories  or  other  parts  of  the  strictly  na- 
tional domain,  but  is  operative  in  the  states, 
and  wherever  the  sovereignty  of  the  United 
States  extends." 

It  is  important  to  observe .  our  statute 
placed  no  limit  on  the  time  for  which  a  labor- 
er  may  be  bound  under  a  contract  to  work, 
nor  does  it  allow  him  to  release  himself  from 
his  burden  to  continue  the  service  on  pain  of 
punishment  as  a  criminal  by  repayment  of 
the  advances.  The  statute  not  only  enforces 
the  involuntary  service  of  the  laborer  because 
he  has  contracted  a  debt  with  his  employer, 
but  it  enforces  his  involuntary  service  be- 
cause the  debt  once  existed,  though  it  be  paid. 
Thus  it  falls  within  the  prohibition  of  the 
peonage  statute,  and  goes  beyond  it.  It  is  no 
answer  to  say  the  laborer  originally  entered 
into  the  contract  of  service  and  contracted 
the  debt  voluntarily.  The  peonage  statute 
is  directed  against  maintaining  as  well  as 
establishing  involuntary  servitude  in  liquida- 
tion of  any  debt  or  obligation.  It  is  nothing 
in  support  of  the  statute  now  attacked  that 
it  enforces  involuntary  servitude  on  account 
of  a  debt  by  the  compulsion  of  a  statute  pro- 
viding for  indictment  and  imprisonment  for 
quitting  such  service,  rather  than  allowing 
the  employer  to  compel  it  under  a  guard.  In 
contemplation  of  the  law  the  compulsion  to 
such  service  by  the  fear  of  punishment  under 
a  criminal  statute  is  more  powerful  than  any 
guard  which  the  employer  could  station. 

Finally,  we  consider  whether  the  statute  is 
opposed  to  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  and  section 
5  of  article  1  of  the  Constitution  of  the  state 
as  denying  to  a  farm  laborer  falling  under 
it  the  equal  protection  of  the  laws.  We  in- 
cline to  the  opinion  that  a  statute  not  admit- 
ting of  this  objection  could  be  framed,  mak- 
ing criminal  and  punishable  by  imprisonment 
a  farm  laborer's  fraud  in  obtaining  advances, 
and  a  landlord's  fraud  in  contracting  with 
a  laborer,  and  that  it  would  be  no  valid  ob- 
jection to  such  a  statute  that  it  did  not  apply 
to  all  persons  or  even  to  all  laborers  and  em- 
ploy^. The  Supreme  Court  of  the  United 
States  In  Connolly  v.  Pipe  Co.,  184  U.  S.  540, 
22  Sup.  Ct.  431,  46  L.  Ed.  679,  says:  "What 
may  be  regarded  as  a  denial  of  equal  protec- 
tion of  the  laws  is  a  question  not  always 
easily  determined,  as  the  decisions  of  this 
court  and  of  the  highest  courts  of  the  states 
will  show.  It  is  sometimes  difficult  to  show 
that  a  state  enactment,  having  Its  source  in 
a  power  not  controverted,  infringes  rights 
protected  by  the  national  Constitution.  No 
rule  can  be  formulated  that  will  cover  every 
case.  But  upon  this  general  question  we  have 
said  that  the  guaranty  of  the  equal  protec- 
tion of  the  laws  mean  *that  no  person  or  class 
of  persons  shall  be  denied  the  same  protec- 
tion of  the  laws  which  Is  enjoyed  by  other 
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persons  or  other  classes  In  like  drcamstan- 
ces.'"  The  general  rule  is  familiar  that  a 
statute  aflTecting  alike  all  persons  of  a  class 
is  constitutional,  if  the  classification  be  not 
arbitrary,  but  based  upon  reasonable  grounds. 
It  is  thus  stated  in  Barbier  v.  Connolly,  113 
U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923;  *'Clas8 
legislation,  discriminating  against  dome  and 
favoring  others,  is  prohibited,  but  legislation 
which,  in  carrying  out  a  public  purpose,  is 
limited  in  its  application,  if  within  the  sphere 
of  its  operation  it  affects  alike  all  persons 
similarly  situated,  is  not  within  the  amend- 
ment'* The  leading  authorities  on  the  sub- 
ject are  reviewed  in  Johnson  v.  Spartan  Mills, 
68  S.  G.  339,  47  S.  E.  695.  But  this  legisla- 
tive discretion  is  thus  limited  in  Connolly  v. 
Pipe  Co.,  supra:  "In  prescribing  regulations 
for  the  conduct  of  trade,  it  cannot  divide 
those  engaged  in  trade  Into  classes  and  make 
criminals  of  one  class,  if  they  do  certain  for- 
bidden things,  while  allowing  another  and 
favored  class,  engaged  in  the  same  domestic 
trade,  to  do  the  same  things  with  impunity. 
It  Is  one  thing  to  exert  the  power  of  taxation 
so  as  to  meet  the  expenses  of  government, 
and  at  the  same  time,  indirectly,  to  build  up 
or  protect  particular  Interests  or  Industries. 
It  is  quite  a  different  thing  for  the  state  un- 
der its  general  police , power  to  enter  the  do- 
main of  trade  or  commerce,  and  discriminate 
against  some  ^y  declaring  that  particular 
classes  within  its  furisdiction  shall  he  exempt 
from  the  operation  of  a  general  statute,  mak- 
ing it  criminal  to  do  certain  things  connected 
with  domestic  trade  or  commerce.  Such  a 
statute  is  not  a  legitimate  exertion  of  the 
power  of  classification,  rests  upon  no  reason- 
able basis,  is  purely  arbitrary,  and  plainly 
denies  the  equal  protection  of  the  laws  to 
those  against  whom  it  discriminates.**  In 
view  of  the  expressions  we  have  italicized, 
the  point  is  by  no  means  free  from  difllculty, 
and  there  Is  strong  reason  to  argue  a  valid 
statute  could  not  be  enacted  making  farm 
laborers  and  landlords  liable  to  Imprisonment 
for  fraud  In  their  contracts,  which  did  not 
make  all  other  persons  guilty  of  like  fraud 
in  their  contracts  likewise  criminally  liable. 
This  was  the  conclusion  reached  by  Judge 
Brawley,  United  States  District  Judge,  in 
considering  the  statute  now  before  us  (Ex 
parte  Drayton  ID.  C]  153  Fed.  986) ;  and  it 
seems  to  be  the  view  of  Judge  Jones  of  the 
federal  court,  as  expressed  In  the  discussion 
of  a  similar  statute  of  the  state  of  Alabama. 
Peonage  Cases  (D.  C.)  123  Fed.  686. 

Whatever  doubt  there  may  be  on  this  point 
we  should  solve  in  favor  of  the  legislative 
power  of  the  state,  on  the  ground  that  under 
the  peculiar  conditions  of  agricultural  Indus- 
try in  the  state  such  a  classification  of  agri- 
cultural employers  and  laborers  would  not  be 
arbitrary  but  reasonable.  The  crop  of  a 
southern  planter  Is  pitched  early  In  l^e  year 
and  constant  attention  to  the  end  of  the  sea- 
son is  essentia]  to  prevent  complete  failure 
and  disaster  to  the  planter.     On  the  other 


hand,  the  farm  laborer,  the  other  party  to  the 
contract,  is  usually  improvident  and  more  de- 
pendent upon  his  daily  earnings  than  any  oth- 
er class.  In  every  community  all  the  avail- 
able labor  is  usually  engaged  for  the  crop 
season.  The  farmer  makes  large  expenditures 
in  preparation  and  In  actual  cultivation  on 
the  faith  of  the  labor  contract ;  and  if  those 
whom  he  engages  act  In  bad  faith  in  leading 
him  to  depend  on  their  labor  and  make  ad- 
vances to  them,  with  no  intention  of  render- 
ing the  services  expected,  much  loss  is  incur- 
red. So,  also,  if  the  dishonest  landlord  se- 
cures the  labor  of  those  he  employs,  with  a 
fraudulent  Intent  not  to  pay  for  their  work, 
a  special  hardship  results  in  deliberately 
bringing  to  want  the  peculiarly  helpless. 
Hence,  It  seems  not  unreasonable  for  the  Gen- 
eral AssemBly  to  guard  against  fraud,  and  en- 
force honesty  in  such  contracts  by  special 
sanctions.  But  even  if  this  statute  provided 
punishment  only  for  fraud  in  such  contracts,  it 
violates  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States,  ♦'and  article 
1,  §  5,  of  the  state  Constitution,  in  that  it 
does  not  bear  equally  on  the  landlord  and  the 
laborer.  The  parties  to  a  contract  are  entitled 
to  equal  sanctions  of  the  law  for  the  protec- 
tion and  enforcement  of  their  rights  under  it 
Here  the  laborer  is  to  be  punished  for  his 
refusal  to  perform  the  service  after  receiving 
advances,  while  no  punishment  is  provided 
for  the  landlord  who  may  receive  In  advance 
the  laborer's  eiervice  and  refuse  to  pay  his 
wage.  In  addition  to  this  there  is  a  patent 
and  arbitrary  distinction  made  between  labor- 
ers who  stand  upon  precisely  the  same  legal 
footing.  The  laborer  who  receives  advances 
and  refuses  to  perform  the  service  contracted 
for  is  liable  to  indictment,  and  the  statute 
makes  no  provision  for  him  to  save  himself 
by  the  repayment  of  the  advances ;  while  the 
laborer  who  abandons  his  contract  without 
having  received  advances  does  not  fall  under 
the  statute.  The  laborer  who  receives  ad- 
vances in  good  faith  and  pays  the  debt  can- 
not stand  In  a  legal  or  moral  attitude  differ- 
ent from  that  of  a  laborer  who  has  never 
received  advances ;  and  there  is  no  ground  to 
classify  the  former  as  a  criminal  for  aban- 
doning his  contract  while  exempting  the  lat- 
ter. Equal  protection  of  the  laws  embraces 
the  right  to  equal  exemptions.  Hence,  when 
the  laborer  pays  back  the  advances,  and  thus 
places  himself  upon  an  equal  footing  with  a 
laborer  who  has  received  no  advance,  he  id 
entitled  to  the  same  exemption  from  punish- 
ment 

We  have  not  considered  the  amendment  to 
the  statute,  passed  in  1904  (24  St  at  Large, 
p.  428),  which  provides:  'That  a  conviction 
of  either  party  mentioned  in  section  355  and 
section  357  of  the  Criminal  Code  (vol.  2,  Code ' 
of  Laws  1902),  for  violation  of  such  contract  as 
is  mentioned  in  said  sections,  shall  not  operate 
as  a  release  or  discharge  of  such  person  from 
the  performance  of  any  part  of  said  contract 
which  is  to  be  performed  subsequent  to  the 
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date  of  the  breach  for  which  such  conviction 
was  had:  Provided,  however,  that  such  per- 
son shall  not  be  criminally'  liable  for  the  non- 
performance of  any  obligation  due  to  be  per- 
formed during  the  period  of  time  such  person 
may  be  undergoing  imprisonment"  The  peti- 
tion does  not  show  that  the  petitioner  has 
been  twice  convicted  for  abandonment  of  the 
service  under  one  contract,  and  therefore  the 
constitutionality  of  the  amendment  is  not 
before  us. 

W^  conclude  that  the  statute  under  which 
the  defendant  was  convicted  is  invalid,  be- 
cause opposed  to  section  24,  article  1,  of  the 
Constitution  of  the  state,  to  the  thirteenth 
amendment  to  the  Constitution  of  the  United 
States  and  the  act  of  Congress  passed  in  pur- 
suance thereof,  known  as  the  **peonage  stat- 
ute," and  to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States,  and  section 
5,  article  1,  of  the  Constitution  of  this  state. 
It  may  be.  In  the  long  run,  the  welfare  of  all 
the  people  and  the  development  of  the  negro 
race  in  virtj^e  and  strength  would  have  been 
better  promoted  by  laws  imposing  upon  the 
people  of  that  race  on  their  emergence  from 
slavery  a  degree  of  restraint  and  discipline 
under  rigid  laws  for  their  protection.  But 
that  question  is  not  for  the  court.  The  Con- 
stitutions of  the  United  States  and  of  this 
state,  as  they  are,  must  control  the  courts; 
and  the  fundamental  principle  of  these  Con- 
stitutions is  that  the  welfare  of  all  the  people 
is  promoted  by  the  enjoyment  of  equal  liberty 
by  all  alike,  and  that  even  if  prosperity  is  not 
always  promoted  by  constitutional  guarantees, 
liberty  is  better  than  prosperity. 

The  opinion  of  the  court  is  that  the  prison- 
er be  discharged. 

JONES,  J.  The  petitioner,  Jack  Hollman, 
was  convicted  before  a  magistrate,  and  sen- 
tenced to  Imprisonment  for  violation  of  sec- 
tion 357  of  the  Criminal  Code  of  1902.  He 
now  makes  application  for  his  discharge  un- 
der habeas  corpus  proceedings  upon  the  ground 
that  the  statute  is  unconstitutional. 

It  is  objected  that  the  constitutionality  of 
the  statute  cannot  be  tested  under  habeas 
corpus.  This  question  has  not  been  expressly 
decided  in  this  state,  but  the  latest  practice 
has  been  to  permit  such  question  to  be  raised 
under  said  writ,  and  this  accords  with  the 
general  principle  decided  that  the  Jurisdiction 
of  the  court  may  be  considered  under  habeas 
corpus.  The  cases  of  In  re  Stokes,  5  S.  C.  71, 
Ex  parte  Bond,  9  S.  C.  80, 30  Am.  Rep.  20,  and 
State  V.  Lundy,  19  S,  O.  601,  decide  that  mere 
Irregularities  or  errors  of  law  committed 
by  the  trial  court  in  the  rendition  of  a  void- 
able Judgment  cannot  be  corrected  under 
habeas  corpus,  but  that  the  only  remedy  is  by 
appeal.  In  Ex  parte  Williams,  32  S.  0.  583, 
10  S.  E.  551,  the'  court  refused  to  discharge 
a  convict  in  the  penitentiary  under  proceed- 
ings by  habeas  corpus,  the  grounds  upon 
which  the  constitutionality  of  the  statute  was 
assailed  being  raised  in  an  appeal  then  pend- 


ing from  the  Judgment  State  v.  Williams, 
32  S.  C.  124,  10  S.  E.  876.  When,  however, 
the  Judgment  is  void,  and  not  merely  void- 
able, relief  may  be  had  by  habeas  corpus- 
Ex  parte  Bond,  9  S.  C.  80,  30  Am.  Rep.  20 ; 
Ex  parte  De  Hay,  3  S.  C.  564.  Under  habeas 
corpus  this  court  will  inquire  whether  the 
conviction  was  by  a  court  of  competent  Juris- 
diction. State  V.  Garlington,  56  S.  C.  414, 
34  S.  E.  689.  See,  also,  State  v.  Higgins,  5X 
S.  C.  51,  28  S.  E.  15,  38  L.  R.  A.  561.  If  the 
statute  under  which  a  conviction  Is  had  is 
null  and  void  as  in  conflict  with  the  Con- 
stitution, the  court  is  without  jurisdiction. 
In  Ex  parte  Keeler,  45  S.  C.  537,  23  S.  E- 
865,  31  L.  R.  A.  678,  55  Am.  St  Rep.  785,  this 
court  considered  the  constitutionality  of  the 
dispensary  law  under  habeas  corpus  proceed- 
ings, following  with  approval  the  rule  stated 
In  Andrews  v.  Swartz,  156  U.  S.  272,  15  Sup. 
Ct  389,  39  X.  Ed.  422,  **that  a  prisoner  under 
conviction  and  sentence  of  another  court  will 
not  be  discharged  on  habeas  corpus,  unless 
the  court  that  passed  the  sentence  was  so 
far  without  Jurisdiction  that  its  proceedings 
must  be  regarded  as  void."  Among  other 
cases  the  court  cited  Ex  parte  Siebold,  lOO 
U.  S.  375,  25  L.  Ed.  717,  which  is  a  strong 
case  for  the  view  that  a  conviction  founded 
on  a  statute  which  violates  the  Constitution 
is  void,  and  imprisonment  thereunder  is  il- 
legal and  relievable  on  habeas  corpus.  In 
that  case  the  court  said:  "An  unconstitu- 
tional law  is  void,  and  is  no  law.  An  offense 
created  by  it  is  not  a  crime.  A  conviction 
under  it  is  not  merely  erroneous,  but  is  illegal 
and  void,  and  cannot  be  a  legal  cause  of  im- 
prisonment." This  is  now  the  prevailing 
view  in  the  state  courts,  as  well  as  the  fed- 
eral courts.  21  Cyc.  302;  15  Ency.  Law  (2d 
Ed.)  204;  Church,  Habeas  Corpus  (2d  Ed.) 
383 ;  Stoutenburgh  v.  Frazier  (D.  C.)  48  L.  R. 
A.  220;  Moore  v.  Wheeler,  109  Ga.  62,  35 
S.  E.  116;  Commonwealth  v.  Huntley,  15(> 
Mass.  236,  30  N.  E.  1128,  15  L.  R.  A.  839; 
In  re  Wright,  3  Wyo.  478,  27  Pac.  565,  13  L- 
R.  A.  748,  31  Am.  St.  Rep.  103;  State  v. 
McMahon,  69  Minn.  265,  72  N.  W^  79,  38  L. 
R.  A.  676;  Donnell  v.  State,  48  Miss.  661. 
12  Am.  Rep.  375;  Ex  parte  Rosenblatt,  1& 
Nev.  439,  14  Pac.  298,  3  Am.  St  Rep.  901; 
Ex  parte  Smith,  135  Mo.  223,  36  S.  W.  628, 
83  L.  R.  A.  606,  58  Am.  St  Rep.  578;  People 
V.  Durston,  119  N.  Y.  569,  24  N.  E.  6,  7  L. 
R.  A.  715,  16  Am.  St  Rep.  859.  See,  also. 
Ex  parte  Mato,  19  Tex.  App.  112;  Ex  parte 
Burnett,  30  Ala.  461;  Ex  parte  Rollins.  80 
Va.  314;  Brown  v.  Duffus,  66  Iowa,  193,  23 
N.  W.  396;  Ex  parte  Clamp,  9  Ohio  Dec. 
(Reprint)  672,  The  writ  was  so  used  in  Il- 
linois in  the  case  of  People  v.  Turner,  55 
111.  280,  8  Am.  Rep.  645,  but  now  under  Re- 
vised Statutes  1893,  prescribing  the  cases  in 
which  the  writ  may  be  used,  the  court  de- 
clined to  consider  the  constitutionality  of  a 
statute.  People  v.  Jonas,  173  111.  316,  50  N. 
E.  1051.  In  Indiana  the  rule  is  that  judg- 
ment of  conviction  is  not  subject  to  attack 
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on  habeas  corpus  alleging  the  unconstitution- 
ality of  the  statute,  unless  a  question  under 
<he  federal  Constitution  is  raised,  in  which 
the  courts  of  that  state  follow  the  rule  In  Ex 
parte  Siebold,  supra.  Koepke  ▼.  Hill,  15T  Ind. 
172,  80  N.  E.  1039,  87  Am.  St.  Rep.  162.  The 
tost  mentioned  volume  contains  an  elaborate 
note  citing  numerous  cases  on  the  subject  In 
Georgia  it  is  stated  that  if  the  prisoner  on 
his  trial  raised  the  question  of  Invalidity  of 
the  statute  under  which  he  was  convicted, 
and  this  point  is  decided  against  him,  it  then 
'becomes  res  adjudicata,  and  cannot  be  re- 
viewed collaterally  on  habeas  corpus.  Grif- 
fin V.  Eaves,  114  Ga.  65,  39  S.  E.  913.  In  the 
-case  at  bar  the  point  was  not  raised  on  trial, 
and  the  inquiry  now  involves  a  question 
tmder  the  federal  Constitution. 

It  becomes  our  duty,  therefore,  to  consider 
the  grounds  upon  which  it  is  claimed  that 
section  357,  Cr.  Code  1902,  under  which  peti- 
tioner was  convicted.  Is  involved.  The  stat- 
ute reads:  "Any  laborer  working  on  shares 
of  crop  or  wages  in  money  or  other  valuable 
consideration,  under  a  verbal  or  written  con- 
tract to  labor  on  farm  lands,  who  shall  re- 
ceive advances  either  in  money  or  supplies 
and  thereafter  willfully  and  without  Just 
cause  fail  to  perform  the  reasonable  service 
required  of  him  by  the  terms  of  the  said  con- 
tract shall  be  liable  to  prosecution  for  a  mis- 
demeanor, and  on  conviction  shall  be  punish- 
•ed  by  Imprisonment  for  not  less  than  twenty 
days  nor  more  than  thirty  days,  or  to  be 
flned  in  the  sum  of  not  less  than  twenty-flve 
dollars,  nor  more  than  one  hundred  dollars 
In  the  discretion  of  the  court:  Provided,  the 
verbal  contract  herein  referred  to  shall  be 
witnessed  by  at  least  two  disinterested  wit- 
nesses." The  above  act  was  further  amend- 
ed by  Act  No.  242  of  Acts  of  1904  (24  St  at 
Large,  p.  42S)  by  adding  after  section  357  of 
the  Criminal  Code  a  section  to  be  known  as 
flection  357a,  which  provides  that  a  conviction 
•of  either  party  mentioned  in  sections  355  and 
367  for  violation  of  the  said  contract  "shall 
not  operate  as  a  release  or  discharge  of  such 
person  from  the  performance  of  any  part  of 
said  contract  which  is  to  be  performed  sub- 
sequent to  the  date  of  the  breach  for  which 
«uch  conviction  was  had."  Little  notice  need 
be  given  to  the  objection  that  the  statute 
violates  article  1,  section  17,  of  the  Con- 
stitution, providing  that  no  one  should  be 
subject  for  the  same  offense  to  be  twice  put 
In  jeopardy  of  life  or  liberty.  The  case  pre- 
sents no  question  concerning  a  second  jeop- 
ardy for  the  same  offense.  The  effect  of  the 
amendment  to  section  357  is  in  no  wise  in- 
volved. Even  if  this  amendment  should  be 
regarded  invalid,  it  is  clearly  separable  from 
the  original  statute,  and  would  not  afford  any 
ground  for  declaring  a  conviction  under  the 
original   statute   void. 

It  is  claimed  that  the  statute  violates  arti- 
cle 1,  S  24^  which  declares  that  "no  person 
shall  be  Imprisoned  for  debt  except  in  cases 
of  fraud."     This  objection  is  met  by  con- 


sideration from  either  of  two  standpoints: 
(1)  If  the  statute  be  construed  as  providing 
Imprisonment  for  debt,  the  act  made  penal 
Involves  dishonesty  and  fraud;  (2)  the  stat- 
ute does  not  provide  imprisonment  for  debt 
This  provision  of  the  Constitution  implies 
that  there  may  be  imprisonment  for  debt  in  a 
case  of  fraud.  It  is  dishonest  and  fraudulent 
to  obtain  advances  in  money  or  supplies  on  the 
faith  of  a  contract  for  service  and  then  will- 
fully and  without  just  cause  refuse  to  render 
the  reasonable  service  required  by  the  con- 
tract In  the  case  of  Ex  parte  Clark,  20  N.  J. 
Law,  648,  45  Am.  Dec.  394,  the  Supreme  Court 
of  New  Jersey  held  that  a  statute  allowing  im- 
prisonment for  debt,  where  the  debtor  un- 
justly and  unlawfully  refuses  to  apply  prop- 
erty under  his  control  to  the  payment  of  his 
debts,  did  not  violate  a  similar  clause  of 
the  New  Jersey  Constitution.  The  court 
said:  "It  is  one  of  the  most  dishonest  things 
a  man  can  be  guilty  of  to  refuse  to  pay  his 
honest  debts  when  he  has  the  means  to  do 
so.  Whatever  is  dishonest  is  fraudulent  in 
foro  conscientise,  and  is  so  treated  in  a  court 
of  equity.  Fraud  and  dishonesty  are  synony- 
mous terms.  The  true  Sj^irit  of  the  Consti- 
tution is  this  (and  it  speaks  the  enlightened 
and  benevolent  language  of  the  age  in  which 
we  live) :  the  honest  debtor,  who  is  poor  and 
has  nothing  to  pay  with,  shall  not  be  impris- 
oned at  the  mercy  of  the  creditor.  But  if  the 
debtor,  instead  of  putting  himself  upon  his 
honest  poverty,  seek  to  elude  the  jurisdiction 
and  process  of  the  courts ;  if  he  conceals,  or 
assigns,  or  removes  his  property  to  keep  out 
of  the  reach  of  his  creditors;  or  if  he  have 
the  means  in  his  pocket,  or  under  his  con- 
trol, of  paying  his  debt,  and  refuses  to  do  so 
— ^he  is  a  dishonest  and  fraudulent  man." 
The  court  further  said:  "Whether  the  fraud 
has  relation  to  the  time  and  manner  of  creat- 
ing the  debt,  or  to  subsequent  attempts  to  de- 
feat the  creditor's  recovery  of  it,  makes  no 
difference.  It  is  left  to  the  Legislature  to 
say  what  shall  be  deemed  such  fraud  as  shall 
make  a  man  liable  to  imprisonment,  and  how 
it  shall  be  proved,  in  order  to  justify  the  ar- 
rest of  the  debtor."  The  statute,  however, 
does  not  provide  imprisonment  for  debt  In 
the  case  of  State  v.  Chapman,  56  S.  C.  420, 
34  S.  E  961,  76  Am.  St  Rep.  657,  this  stat- 
ute was  construed,  and  the  court  said  that 
the  offense  denounced  is  not  merely  the  viola- 
tion of  a  contract  by  a  laborer  employed  to 
work  the  lands  of  another,  but  the  offense 
consists  In  receiving  advances  either  in  mon- 
ey or  supplies,  and  thereafter  willfully  and 
without  just  cause  failing  to  perform  the 
reasonable  services  required  of  him  by  the 
terms  of  the  contract.  ♦  ♦  ♦  The  offense 
•  •  ♦  would  not  be  complete  if  the  la- 
borer, before  receiving  advances  in  money  or 
supplies,  had  willfully  and  without  just  cause 
failed  to  perform  the  reasonable  service  re- 
quired of  him  by  the  terms  of  the  contract; 
for  the  gist  of  the  offense  is  in  falling  to  do 
80  after  he  has  receivfHi  advances  in  money 
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or  supplies  made  to  Mm  upon  the  faith  that 
he  would  perform  the  reasonable  services  re- 
quired of  him  by  the  terms  of  the  contract" 
In  the  case  of  State  v.  Elasterlin,  61  S.  C.  71, 
89  S.  E.  250,  this  court  expressly  decided  the 
point  In  question,  holding  that  the  statute 
does  not  violate  article  1,  fi  24,  of  the  Con- 
stitution. The  court,  after  referring  to  the 
construction  of  the  statute  in  State  v.  Chap- 
man, supra,  said:  "The  statute  as  thus  con- 
strued does  not  provide  imprisonment  for 
debt,  but  even  if  it  could  be  so  construed, 
the  offense  made  punishable  involves  an  ele- 
ment of  fraud."  See,  also,  Lamar  v.  State, 
120  Ga.  312,  47  S.  E.  958,'  and  Banks  v.  State, 
124  Ga.  15,  52  S.  B.  74,  2  L.  R.  A.  (N.  S.) 
1007,  and  State  v.  Norman,  110  N.  C.  484,  14 
S.  E.  968.  In  State  v.  Barden,  64  S.  C.  206, 
41  S.  B.  959,  section  377,  Cr.  Code  1902,  de- 
claring It  a  misdemeanor  to  sell  personal 
property  under  mortgage  or  lien  without  the 
consent  of  the  mortgagee  or  lienee  and  failing 
to  pay  the  debt  secured  by  the  same  within 
10  days  after  such  sale  or  disposal,  etc.,  was 
held  not  in  violation  of  article  1,  §  24.  There 
is  no  imprisonment  under  the  statute  in  ques- 
tion, except  as  a  penalty  for  what  involves 
moral  fraud,  and  which  the  Legislature  has 
declared  to  be  a  criminal  act,  and  It  Is  well 
settled  that  the  sanction  of  the  Constitution 
under  consideration  has  no  application  to 
criminal  proceedings.  State  v.  Brewer,  38  S. 
C.  263,  16  S.  E.  1001,  19  L.  R.  A.  362,  37  Am. 
St.  Rep.  752,  with  annotations.  In  so  far  as 
this  question  may  be  deemed  to  Involve  the 
power  of  the  state  to  declare  the  conduct  de- 
scribed in  the  statute  criminal,  it  more  prop- 
erly belongs  to  questions  hereinafter  con- 
sidered. 

It  further  contended  that  the  statute  vio- 
lates article  1,  section  5,  of  the  state  Consti- 
tution, which  provides:  "The  privileges  and 
immunities  of  citizens  of  this  state  and  of  the 
United  States  shall  not  be  abridged,  nor  shall 
any  person  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  nor  shall 
any  person  be  denied  the  equal  protection  of 
the  laws."  In  State  v.  Chapman,  supra,  the 
statute  was  assailed  as  in  violation  of  arti- 
cle 1,  section  5,  as  well  as  article  1,  section 
24,  and  the  court  held  that  none  of  the 
grounds  upon  which  the  constitutionality  of 
the  act  was  assailed  were  tenable.  As  sec- 
tion 5,  article  1,  above  quoted,  is  very  similar 
in  language  to  the  fourteenth  amendment  of 
the  federal  Constitution,  its  further  consider- 
ation will  be  Involved  when  we  come  to  con- 
sider the  objection  based  upon  the  fourteenth 
amendment 

We  notice  next  the  claim  that  the  statute 
conflicts  with  the  thirteenth  amendment  of 
the  federal   Constitution,   which  provides: 

"Section  1.  Neither  slavery  nor  Involuntary 
servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed, shall  exist  within  the  United  States, 
or  any  place  subject  to  their  jurisdiction. 

"Sec  2.  Congress  shall  have  power  to  en- 


force this  article  by  appropriate  legislation/* 

Pursuant  to  the  amendment  Congress  enact- 
ed what  l8  known  as  the  "peonage  statutes," 
sections  1990  and  5526,  Rev.  St  U.  S.  Comp. 
St  1901,  pp.  1266,  3715.  Section  1990  de- 
clares: "The  holding  of  any  person  to  serv- 
ice or  labor  under  the  system  known  ^as  pe- 
onage Is  abolished  and  forever  prohibited  in 
the  territory  of  New  Mexico,  or  in  any  other 
territory  or  state  of  the  United  States ;  and 
all  acts,  laws,  resolutions,  orders,  regulations, 
or  usages  of  the  territory  of  New  Mexico,  or 
of  any  other  territory  or  state,  which  have 
heretofore  established,  maintained  or  enforc- 
ed, or  by  virtue  of  which  any  attempt  shall 
hereafter  be  made  to  establish,  maintain  or 
enforce,  directly  or  Indirectly,  the  voluntary 
or  involuntary  service  or  labor  of  any  per- 
sons as  peons,  in  liquidation  of  any  debt  or 
obligation  or  otherwise  are  declared  null  and 
void."  Section  5526:  "Every  person  who 
holds,  arrests,  returns,  or  causes  to  be  held, 
arrested,  or  returned,  or  in  any  manner  aids 
in  the  arrest  or  return  of  any  person  to  a 
condition  of  peonage,  shall  be  punished,"  etc. 

In  the  case  of  Clyatt  v.  United  States,  197 
U.  S.  207.  25  Sup.*  Ct  429,  49  L.  Ed.  726,  the 
Supreme  Court  of  the  United  States  held  that 
these  statutes  were  within  the  provisions  of 
the  thirteenth  amendtnent ;  that  peonage  un- 
der the  statute  may  be  defined  as  a  status 
or  condition  of  compulsory  service,  based  up- 
on the  indebtedness  of  the  peon  to  the  mas- 
ter, the  basal  fact  being  indebtedness. 

But  section  1990,  above  quoted,  in  so  far  as 
it  expresses  the  purpose  of  the  thirteenth 
amendment  cannot  have  the  effect  to  annul 
the  state  statute  under  consideration.  The 
federal  statute  denounces  peonage.  The  state 
statute  does  not  sanction  peonage.  The  Su- 
preme Court  of  Louisiana,  in  the  case  of 
State  V.  Murray,  116  La.  655,  40  South.  930, 
said:  "Under  the  peonage  system,  a  laborer 
is  absolutely  bound  to  his  employer.  He  is 
absolutely  compelled  to  stay  and  labor  until 
he  has  paid  his  indebtedness.  If  he  attempts 
to  leave  or  leaves,  he  can  be  restrained  or 
forced  to  return.  The  employer  can  sell  his 
unexpired  term  to  any  one  who  will  pay  the 
amount  due  and  assume  the  obligations  of  the 
master."  None  of  these  incidents  attach  to 
the  labor  contract  statute  in  question.  The 
statute  gives  the  master  no  dominion  oyer 
the  body  or  liberty  of  the  servant  If  the 
servant  break  his  contract  and  leave,  the 
master  cannot  coerce  his  return  to  employ- 
ment. The  contract  is  not  assignable,  and  as 
a  rule,  with  possibly  rare  exceptions,  Is  limit- 
ed to  the  crop  year  ensuing.  If  the  statute 
operates  to  prevent  the  laborer  from  violating 
Its  provisions,  and  so  restrains  him  from  a 
tortious  and  fraudulent  breach  of  his  duty 
under  the  specified  conditions,  such  restraint 
results  from  the  law,  and  not  from  any  at- 
tempt by  the  master  to  assert  dominion  over 
the  liberty  of  the  servant  because  of  a  mere 
contract  of  service. 

Independent  of  the  peonage  statutes  of  Con- 
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greea^  however,  the  tblrteentli  amendment  is 
self -executing,  and  renders  null  and  void  any 
state  le^lation  authorizing  involuntary  serv- 
itude except  as  a  punishment  for  crime  after 
due  conviction.  Clyatt  v.  United  States,  197 
O.  S.  207,  25  Sup.  Ct  429,  49  L.  Ed.  726. 

Does  the  statute  authorize  involuntary 
servitude?  The  laborer  has  the  utmost  free- 
dona  to  make  or  refuse  to  make  farm  labor 
contracts.  No  amount  of  indebtedness  to  the 
landowner  existing  at  the  time  of  the  con- 
tract can  afford  the  slightest  basis  upon 
which  the  laborer  may  be  coerced  against  his 
will  into  making  such  contract,  nor  is  any 
such  indebtedness  within  the  contemplation 
of  the  statute.  After  the  making  of  the  con- 
tract the  laborer  is  not  bound  to  obtain  any 
advances  in  money  or  supplies  from  the  land- 
owner. He  may,  if  he  so  wills,  make  his  con- 
tract so  that  at  the  end  of  each  day  or  week 
he  may  receive,  not  advances  on  the  faith  of 
labor  to  be  performed,  but  compensation  for 
labor  already  performed,  and  thus  provide 
for  his  necessities,  or  if  he  is  able  and  will- 
ing to  do  so,  he  may  secure  such  supplies  as 
he  needs  from  any  other  source.  The  statute 
cannot  reach  him  if  he  refrains  from  inducing 
the  landowner  to  make  advances  to  him  on 
Ihe  faith  of  his  contract,  even  though  he 
break  his  contract  and  go  to  work  elsewhere 
to  supply  bis  necessities.  If  his  necessities 
and  his  liability  to  secure  advances  from  any 
other  source  compel  him  to  invoke  the  needed 
advances  from  the  landowner,  such  environ- 
ment of  his  choice  comes  not  from  the  stat- 
ute, but  from  his  lamentable  situation,  which 
the  law  does  not  make,  and  is  powerless  to' 
unmake.  If  the  laborer's  proverty  and  poor 
credit  elsewhere  compel  him  to  seek  advances 
from  the  landowner  after  the  contract  to  la- 
bor, he  is  fortunate  in  so  far  as  the  statute 
tends  to  induce  the  landowner  to  render  as- 
sistance on  the  faith  of  the  contract.  As  al- 
ready stated,  even  after  the  advances  are 
made  by  the  landowner.  If  the  laborer  will- 
fully and  without  just  cause  breaks  his  con- 
tract and  quits  the  service  of  the  landowner, 
there  is  no  power  under  the  statute  to  com- 
pel his  return  to  service.  His  going  into  serv- 
ice, remaining  in  service,  or  return  to  service 
after  breach  of  contract  is  involuntary.  The 
only  Involuntary  servitude  imposed  by  the 
statute  is  as  punisbment  for  what  the  statute 
declares  to  be  crime  whereof  the  party  has 
been  duly  convicted. 

In  the  case  of.  State  v.  Williamfl,  32  S.  C. 
124,  10  S.  E.  876,  the  court,  in  considering 
section  2084  of  the  General  Statutes  of  1882, 
a  labor  contract  statute  like  the  one  under 
consideration  (except  in  one  particular  which 
rendered  it  unconstitutional,  but  which  was 
remedied  by  the  present  statute),  held  ex- 
plicitly that  such  labor  contract  statute  did 
not  violate  article  1,  sections  1,  2,  and  20, 
of  the  state  Constitution  of  1868,  which  were 
as  follows:  n 

"Section  1.  All  men  are  bom  free  and  equal 
—endowed  by  their  Creator  with  certain  in- 


alienable rights;  among  which  are  the  rights 
of  enjoying  and  defending  their  lives  and  lib- 
erties, of  acquiring,  possessing  and  protecting 
property  and  of  seeking  and  obtaining  their 
safety  and  happiness. 

"Sec.  2.  Slavery  shall  never  exist  in  this 
state;  neither  shall  involuntary  servitude, 
except  as  a  punishment  for  crime  whereof  the 
party  shall  have  been  duly  convicted." 

"Sec.  20.  No  person  shall  be  imprisoned  for 
debt  except  in  cases  of  fraud,"  etc. 

The  court,  speaking  through  that  abis 
learned,  and  just-minded  jurist.  Justice  Mc- 
Iver,  who  afterwards  adorned  this  court  as 
its  Chief  Justice,  said:  "If  the  General^  As- 
sembly sees  proper  to  make  the  violation  of 
a  particular  species  of  civil  contracts  a  crim- 
inal offense,  we  are  unable  to  discover  in  the 
provisions  of  the  Constitution  anything  which 
forbids  such  legislation.  No  person  is  requir- 
ed to  enter  Into  such  a  contract,  unless  he 
chooses  to  do  so ;  and  if  he  dor  s  so,  he  must 
take  the  consequences  affixed  hy  the  law  to 
the  violation  of  a  contract  into  which  he  has 
voluntarily  entered.  Just  as  he  subjects  him- 
self to  the  consequences  of  any  other  viola- 
tion of  the  law.  We  are  unable  to  discover 
any  feature  of  involuntary  servitude  in  the 
matter.  Every  one  who  undertakes  to  serve 
another  in  any  capacity  parts  for  a  time 
with  that  absolute  liberty  which  It  is  claimed 
that  the  Constitution  Secures  to  all;  but  as 
he  does  so  voluntarily,  it  cannot  be  properly 
said  that  he  is  deprived  of  any  of  his  con- 
stitutional rights,  and  if  he  violates  his  un- 
dertaking, he  thereby  of  his  own  accord  sul)- 
Jects  himself  to  such  punishment  as  the  law- 
making power  may  have  seen  fit  t6  impose 
for  such  violation."  The  generality  of  this 
language,  of  course,  is  to  be  construed .  in 
the  light  of  the  particular  acts  which  the 
Legislature  declared  to  be  criminal,  and  if 
applicable  to  the  statute  then  under  consid- 
eration. It  may  well  apply  to  the  statute  here 
involved,  as  construed  in  State  v.  Chapman 
and  State  v.  Easterlln,  supra.  In  the  case 
of  State  V.  Murray,  116  La.  655,  40  South. 
930,  the  Supreme  Court  of  Louisiana  sus- 
tained a  statute  of  that  state  which  provided 
that  whoever  violates  a  contract  of  labor, 
upon  the  faith  of  which  money  or  goods  have 
been  advanced,  shall  be  punished  by  flue, 
etc.,  unless  the  party  had  tendered  the  money 
or  goods  obtained.  The  court  held  that  the 
statute  did  not  violate  the  thirteenth  amend- 
ment, using,  in  part,  this  language:  "If  the 
question  were  before  us  of  an  attempt  on  the 
part  of  the  employer,  because  of  his  laborer's 
indebtedness  to  compel  him  to  continue  to 
perform  his  daily  task,  the  result  would  in 
all  probability  be  different  But  here  no  such 
question  presents  itself.  There  could  not 
have  been  the  least  coercion  by  the  mastef 
or  employer  to  compel  the  continuance  of  the 
work.  The  laborer  became  th&  debtor  will- 
fully, in  order  to  obtain  a  small  amount  with- 
out performing  any  labor  whatever.  The  em- 
ployer did  not  deprive  him  of  his  liberty,  but 
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he  deprived  his  employer  of  his  property. 
He  went  off  with  that  which  was  not  his,  and 
for  which  he  did  not  labor,  and  now  his  con- 
tention Is  that  the  statute  Is  unconstitutional, 
and  In  Its  constitutionality  does  not  reach 
even  such  an  act  of  bad  faith  as  that  which 
he  has  committed.  There  can  be  no  law 
which  prohibits  the  condemnation  of  such 
acts.  If  no  man  has  a  right  to  keep  another 
In  Involuntary  servitude,  no  man  by  false 
words  has  the  right  to  obtain  property  of 
another  and  keep  it  as  his  own.'*  In  view  of 
the  foregoing  considerations,  and  In  the  ab- 
sence of  a  controlling  decision  of  the  Supreme 
Court  of  the  United  States  to  the  contrary, 
we  are  bound  to  hold  that  the  statute  is  not 
obnoxious  to  the  thirteenth  amendment 

It  Is  finally  urged  that  the  statute  Is  in 
conflict  with  the  fourteenth  amendment  of 
the  federal  Constitution,  which  provides:  "No 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities 
of  citizens  of  the  United  States;  nor  shall 
any  svate  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law ;  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws."  The  clau- 
ses of  this  amendment  somewhat  overlap 
each  other,  and  a  consideration  of  one  in- 
volves more  or  less  a  consideration  of  the 
other.  It  Is  undoubtedly  true  that  the  **prlv- 
ileges  and  immunities"  of  a  citizen,  as  well 
as  his  "liberty,"  Involve  the  right  not  only 
to  be  free  from  physical  restraint,  but  the 
right  to  follow  any  lawful  business  or  avoca- 
tion in  life,  and  to  make  all  proper  contracts 
In  furtherance  thereof.  Butchers*  Union  Co. 
v.  Crescent  Co.,  Ill  U.  S.  757,  4  Sup.  Ct  652, 
28  li.  Ed.  585;  Allgeyer  v.  Louisiana,  165  U. 
S.  578,  17  Sup.  Ct  427,  41  L.  Ed.  832.  It  la 
equally  true  that  labor  Is  property,  and  the 
right  to  contract  for  labor  Is  a  property  right. 
The  statute  In  no  sense  Interferes  with  the 
laborer's  right  to  pursue  his  calling.  It  does 
not  obstruct  his  freedom  of  contract  So  far 
as  the  statute  affects  these  matters,  It 'pro- 
motes the  industrious  pursuit  of  the  laborer's 
calling,  and  vitalizes  his  reasonable  contracts 
to  that  end.  Freedom  and  liberty  In  the 
pursuit  of  a  calling  and  In  making  necessary 
contracts  is  one  thing;  license  to  break  con- 
tracts and  quit  the  pledged  work  tortlously 
and  fraudulently  after  acquiring  another's 
property  on  the  faith  of  the  contract  Is  quite 
another  thing.  The  general  right  of  a  labor- 
er to  contract  with  whom  he  will,  and  to 
terminate  such  contract  at  will,  subject  to 
civil  liability  from  breach,  is  conceded.  But 
this  general  statement  is  subject  to  modifica- 
tion. Freedom  of  contract  Is  not  absolute 
and  unlimited,  but  Is  subject  to  modification. 
Freedom  of  contract  is  not  absolute  and  un- 
limited, but  Is  subject  to  such  restrictions  as 
the  Legislature  may  Impose  under  the  police 
power  of  the  state.  Johnson  v.  Spartan 
Mills,  68  S.  O.  339.  47  S.  B.  695;  Rose  v. 
Harllee,  69  S.  C.  527,  48  S.  E.  541.  In  Barbier 
T.  Connelly.  113  U.  S.  27,  5  Sup.  Ct  357,  28 


L.  Ed.  923,  the  Supreme  Court  i^f  the  United 
States  declared  that  "the  fourteenth  amend- 
ment was  not  designed  to  Interfere  with  the 
power  of  the  state  sometimes  termed  the 
'police  power,'  to  prescribe  the  regulations 
to  promote  the  health,  peace,  morals,  educa- 
tion, and  good  order  of  the  people,  and  to 
legislate  so  as  to  increase  the  industries  of 
the  state,  develop  Its  resources  and  add  to 
its  wealth  and  prosperity."  In  Wllkerson 
V.  Rohrer,  140  U.  S.  545,  11  Sup.  Ct  866, 
35  L.  Ed.  572,  Chief  Justice  Fuller,  speaking 
for  the  court,  declared:  "The  power  of  the 
state  to  Impose  restraints  and  burdens  upon 
persons  and  property  in  conservation  and 
promotion  of  the  public  health,  good  order, 
and  prosperity  is  a  power  originally  and 
always  belonging  to  the  state,  not  surrender- 
ed to  them  by  the  general  government,  nor  di- 
rectly restrained  by  the  Constitution  of  the 
United  States  and  essentially  exclusive." 
This,  of  course,  does  not  mean  that  state 
legislation  under  the  mere  guise  of  police 
regulation  can  destroy  a  right  secured  by 
the  federal  Constitution,  but  It  means  that 
legislation  relating  to  a  subject  properly 
within  the  police  power  and  reasonably  de- 
signed to  effectuate  such  public  purpose  does 
not  infringe  upon  the  fourteenth  amendment* 
The  fundamental  inquiry,  then.  Is  whether 
the  legislation  Is  fairly  within  the  police 
power  of  the  state. 

The  statute  is  presumptively  valid.  Who- 
ever seeks  to  overthrow  it  must  show  beyond 
a  reasonable  doubt  that  it  violates  some  con- 
stitutional inhibition.  The  power  of  the 
state  to  create  and  punish  public  offenses  is 
undoubted.  There  is  high  warrant  for  say- 
ing that  the  state  may  declare  an  act  inno- 
cent in  itself  to  be  criminal.  People  v.  West, 
106  N.  Y.  293,  12  N.  E.  610.  60  Am.  Rep.  452; 
Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct. 
503,  38  L.  Ed.  385.  In  the  last-mentioned  case 
the  court  said :  "The  power  of  the  Legislature 
to  declare  that  which  is  perfectly  innocent  in 
Itself  to  be  unlawful  is  beyond  question,  and 
In  such  case  the  Legislature  may  annex  to 
the  prohibited  act  all  the  incidents  of  a 
criminal  offense,  including  the  destruction  of 
property  denounced  by  it  as  a  public  nui- 
sance." This,  we  suppose,  is  true  when  the 
act,  though  Involving  no  moral  turpitude  in 
Itself,  may  yet,  by  its  prevalence  and  ten- 
dency, under  peculiar  circumstances,  Injur- 
iously affect  the  public  But  the  act  declared 
to  be  criminal  in  the  statute  in  question  Is 
not  Innocent  In  Itself.  It  involves  moral  tur- 
pitude. It  involves  dishonesty  and  fraud, 
as  already  pointed  out,  and  the  right  of  the 
Legislature  to  make  such  act  punishable  as 
a  crime  will  hardly  admit  of  serious  doubt 
The  statute  is  not  unconstitutional,  because 
it  falls  to  expressly  make  a  fraudulent  in- 
tent a  necessary  Ingredient  of  the  crime. 
People  V.  West,  supra.  The  conduct  de- 
nounced by  the  statute  could,  however,  be 
seldom  committed,  except  with  a  fraudulent 
intent    In  Lamar  v.  State,  120  6a.  312,  47 
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a  E.  958,  the  court,  sustaining  similar  legis- 
lation, said:  "If  the  act  prescribes  a  punish- 
ment for  a  simple  violation  of  a  contractual 
obligation,  It  is  beyond  the  power  of  the  Gen- 
eral Assembly.  But  if  Its  purpose  is  to  pun- 
ish for  fraudulent  and  deceitful  practices,  It 
is  valid,  even  though  the  fraud  and  deceit 
may  arise  from  the  failure  to  comply  with 
a  contractual  engagement  •  •  •  The 
right  of  the  lawmaking  power  to  declare 
fraudulent  practices  a  crime  does  not  seem  to 
have  ever  been  seriously  questioned." 

The  statute  of  Alabama,  which  was  pro- 
nounced unconstitutional  in  Toney  v.  State, 
141  Ala.  120,  37  South.  332,  67  L.  R,  A.  286, 
109  Am.  St  Rep.  23,  made  it  a  misdemeanor 
for  a  laborer,  under  contract  to  worls  farm 
lands,  to  break  his  contract  and  enter  into 
another  contract  with  a  different  person 
without  the  consent  of  his  employer  and  with- 
out sulficient  excuse  and  without  giving  no- 
tice of  the  said  contract  to  the  person  with 
whom  he  makes  the  new  one.  The  act  was 
condemned  because  of  the  restrictions  it  pur- 
ports to  place  on  the  right  to  make  contracts 
for  employment  The  South  Carolina  statute 
places  no  restriction  on  the  right  of  the  labor- 
er to  make  a  similar  contract  of  employment 
with  another  after  the  breach  of  the  former 
contract  It  merely  punishes  for  a  fraudu- 
lent breach  of  the  first  contract  after  ob- 
taining advances  on  the  faith  of  it  The  dis- 
tinction is  wide  and  vital,  as  indicated  by  the 
Louisiana  and  Georgia  cases  already  cited. 
On  the  other  hand.  In  State  r.  Thomas,  144 
Ala.  77,  40  South.  271,  2  U  R.  A.  (N.  S.)  1011, 
113  Am.  St  Rep.  17,  another.  Alabama  stat- 
ute, not  limited  to  farm  labor  contracts,  but 
providing  that  a  failure  or  refusal  of  any 
person  who  has  entered  into  a  contract  of 
service  and  obtained  any  -money  or  property 
thereby  to  perform  such  service  or  refund 
such  money  or  property  without'  Just  cause 
shall  be  prima  facie  evidence  of  an  intent  to 
defraud,  was  held  to  be  constitutional.  The 
principle  of  this  last-mentioned  case  supports 
the  South  Carolina  statute,  unless  the  limita- 
tion of  the  legislation  to  farm  labor  contracts 
Is  an  unlawful  discrimination,  a  matter  to  be 
now  considered. 

Legislation  is  not  unequal  nor  discrimin- 
atory in  the  sense  of  the  equality  clause  of 
the  Constitution,  merely  because  it  is  special 
or  limited  to  a  particular  class.  The  deci- 
sions of  the  United  States  Supreme  Court  es- 
tablish that  the  Legislature  has  no  power 
to  make  a  classification  of  persons  or  prop- 
erty for  public  purposes,  provided  such  class- 
ification is  not  arbitrary  and  bears  reason- 
able relation  to  the  purpose  to  be  effectuated, 
and  that  the  equality  clause  is  not  violated, 
when  all  within  the  designated  class  are 
treated  alike.  Barbler  v.  Connelly,  113  U.  S. 
27,  5  Sup.  Ct  357,  28  L.  Ed.  923;  Soon  Hlng 
T.  Crowley,  113  U.  SI  703,  5  Sup.  Ct  730,  28 
h,  Ed.  1145.  In  the  last-mentioned  case  the 
court  said;  "The  discriminations  which  are 
<^n  to  objection  are  those  where  persons 
engaged  in  the  same  business  are  subjected 


to  different  restrictiona  or  are  held  entitled 
to  different  privileges  under  the  same  condi- 
tions." In  Railway  Co.  v.  Mackey,  127  U.  S. 
205,  8  Sup.  Ct  1161,  32  L.  Ed.  107,  the  court 
sustained  the  constitutionality  of  a  Kansas 
statute  imposing  upon  railroad  corjwrations 
future  liability  for  damages  to  employes  by 
negligence  of  their  fellow  servants,  notwith- 
standing no  such  liability  existed  against  any 
other  person  or  corporation,  because  the  court 
considered  that  the  legislation  met  a  particu- 
lar necessity,  and  all  railroad  corporations 
without  distinction  were  made  subject  to 
this  same  liability.  This  case  shows  point- 
edly that  a  classification  may  be  reasonable, 
and  yet  not  Include  all  engaged  in  a  general 
business,  as  the  business  of  carrying  freight 
and  passengers,  but  may  be  limited  to  those 
who  carry  freight  and  passengers  in  a  par- 
ticular way,  as  railroads,  to  the  exclusion  of 
all  other  common  carriers.  If  such  a  classi- 
fication is  permissible,  is  not  one  which 
would  place  farm  labor  contracts  in  a  dass 
as  distinct  from  other  labor  contracts  also 
permissible?  We  are  not  unmindful  of  the 
rule  that  quasi  public  corporations,  such  as 
railroads,  being  the  creatures  of  statute,  may 
the  more  easily  be  subjected  to  certain  statu- 
tory regulations,  but  such  a  consideration 
was  not  controlling  in  Railway  Co.  v.  Mack- 
ey, supra,  for  other  corporate  common  car- 
riers, whose  employes  may  be  Injured  by  the 
negligence  of  a  fellow  servant,  were  not  made 
subject  to  the  regulations.  So  in  Erb,  Re- 
ceiver, V.  Morasch,  177  U.  S.  684,  20  Sup.  Ct 
820,  44  L.  Ed.  897,  it  was  held  that  an  excep- 
tion of  a  dummy  railroad  operated  by  steam, 
or  of  an  electric  railroad,  in  an  ordinance 
limiting  the  speed  of  railroad  trains  within 
the  city,  does  not  make  an  unreasonable 
classification  in  denial  of  the  equal  protec- 
tion of  the  laws.  Responding  to  the  sugges- 
tion that  there  was  testimony  that  the  opera- 
tion of  the  street  railroad  was  In  fact  more 
dangerous  than  operation  of  the  railroad  in 
the  hands  of  plaintiff,  receiver,  the  court  said: 
"It  is  not  a  question  to  be  settled  by  the  opt- 
ion of  witnesses  and  the  verdict  of  a  Jury 
upon  the  question  whether  one  railroad  In  Its 
operation  is  more  dangerous  than  another. 
'  All  that  is  necessary  to  uphold  the  ordinance 
is  that  there  is  a  difference,  and  that  exist- 
ing, it  is  for  the  city  council  to  determine 
whether  separate  regulations  shall  be  applied 
to  the  two.  •  •  ♦  Given  the  fact  of  a 
difference,  it  is  part  of  the  legislative  power 
to  determine  what  difference  there  shall  be 
in  the  prescribed  legislation."  In  Missouri, 
etc.,  R.  R.  Co.  V.  May,  194  U.  S.  267,  24  Sup. 
Ct  638,  48  Lk  E3d.  971,  the  court  sustained  a 
Texas  statute  Imposing  a  penalty  in  favor  of 
contiguous  landowners  against  railway  com- 
panies for  permitting  Johnson  grass  or  Rus- 
sian thistle  to  mature  and  go  to  seed  upon 
their  road,  although  no  such  penalty  was  im- 
posed against  others  who  might  communicate 
the  seed  of  such  plants  to  the  railroad  right 
of  way,  nor  against  other  carriers,  nor  as 
between  contiguous  landowners.     The  court 
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answered  all  such  suggestions  by  saying: 
"When  a  state  Legislature  has  declared  that 
In  its  oplnicHi,  policy  requires  a  certain 
measure,  its  action  should  not  be  disturbed 
by  the  courts  under  the  fourteenth  amend- 
ment, unless  they  can  see  clearly  that  there 
is  no  fair  reason  for  the  law  that  would  re- 
quire with  equal  force  its  extension  to  .others 
whom  it  leaves  untouched.  •  •  •  Great 
constitutional  provision  must  be  administered 
with  caution.  Some  play  must  be  allowed 
for  the  joints  of  the  machine,  and  it  must  be 
remembered  that  Legislatures  are  the  ulti- 
mate guardians  of  the  liberties  and  welfare 
of  the  people  in  quite  as  great  a  degree  as  the 
courts." 

If  the  purpose  of  the  statute  had  been  con- 
strued by  the  state  court  to  be  merely  to  com- 
pel the  payment  of  indebtedness,  there  would 
be  good  ground  for  holding  it  an  unreason- 
able classification  to  moke  the  regulation  ap- 
ply to  only  one  class  of  debtors.  Gulf,  etc., 
Ry.  V.  Ellis.  165  U.  S.  157,  17  Sup.  Ct  257, 
41  L.  Ed.  6GG.  But,  as  has  been  shown,  such 
is  not  the  purpose  of  the  statute,  and  it  is 
usual  under  the  principle  of  comity  for  the 
federal  courts  to  accept  the  settled  construc- 
tion placed  upon  a  statute  by  the  state  court, 
except  in  matters  of  commercial  law  and 
general  jurisprudence.  So  that  the  federal 
question  presented  is  whether  the  statute 
as  construed  by  the  state  court  violates  the 
federal  Constitution.  In  the  case  of  Connolly 
V.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  22 
Sup.  Ct.  431.  46  L,  Ed.  679,  the  court  declared 
that  the  Illinois  trust  act  violated  the  four- 
teenth amendment  in  exempting  agricultural 
products  and  live  stock  in  the  hands  of  the 
producer  or  raiser  from  Its  provisions.  Un- 
der that  statute  all,  except  the  producers  of 
the  agricultural  commodities  and  raisers  of 
live  stoclv,  who  combined  their  capital,  skill, 
or  acts  for  any  of  the  purposes  named  In  the 
act  to  destroy  competition  and  control  prices, 
could  be  punished  as  criminals,  while  agri- 
culturalists and  live  stock  raisers,  in  respect 
of  their  products  or  live  stock  in  hand,  were 
exempted  from  the  operation  of  the  statute, 
and  might  combine  to  do  that  which.  If  done 
by  others,  would  be  a  crime  against  the  state. 
It  is  not  hard  to  see  that  this -would  be  an 
unreasonable  classification  and  exemption  in 
a  statute  designed  to  prevent  and  punish  com- 
binations in  restraint  of  trade  in  agricultural 
products  and  live  stock,  as  well  as  other  com- 
modities. In  view  of  the  purpose  of  the  stat- 
ute, the  mere  distinction  between  agricultural 
products  and  live  stock  In  the  hands  of  the^ 
producer  or  raiser  and  the  same  articles  of  a 
domestic  trade  open  to  all  in  the  hands  of 
the  purchaser  from  the  producer  or  raiser 
seems  arbitrary.  Our  statute  is  clearly  dis- 
tinguishable from  the  statute  considered  in 
the  Connolly  Case.  While  the  right  to  make 
contracts  for  farm  labor  Is  open  to  all,  the 
right  to  secure  advances  on  the  faith  of  such 
contracts,  and  then  willfully  and  without 
cause  refuse  to  restore  the  property  In  the 
manner  required  by  the  reasonable  terms  of 


the  contract,  is  not  a  right  open  to  all ;  in- 
deed it  is  lawfully  open  to  none.  Such  con- 
duct violates  the  maxim  of  the  common  and 
civil  law  that  one  must  so  use  his  own  as 
not  to  injure  another.  It  Involves  a  willful 
trespass  upon  the  rights  of  another.  It  may 
be  penalized  by  punitive  damages  In  a  civil 
remedy;  or  If  the  Legislature  should  deem 
such  redress  utterly  futile,  and  see  fit  to 
punish  it  criminally,  we  see  no  const i tut ioual 
restraint  upon  such  action.  In  Halter  v. 
Nebraska,  205  U.  S.  34,  27  Sup.  Ct  419,  51 
L.  Ed.  696,  the  court  held  that  it  was  lawful 
for  the  state  of  Nebraska  to  declare  it  a  mis- 
demeanor to  use  representations  of  the  na- 
tional flag  upon  articles  of  merchandise  for 
advertising  purposes,  notwithstanding  an  ex- 
ception was  made  in  favor  of  newspapers, 
periodicals,  books,  pamphlets,  etc.,  on  which 
should  be  printed  representations  of  the  na- 
tional flag  disconnected  from  any  advertise- 
ment In  distinguishing  the  Halter  Case 
from  the  Connolly  Case,  the  court  stressed 
the  fact  that  In  the  Connolly  Case  domestic 
trade  in  agricultural  products  and  live  stock 
was  "open  to  all,  subject  to  such  regulations 
applicable  alike  to  all  In  like  conditions  as 
the  state  may  legally  prescribe,"  whereas  in 
the  Halter  Case  it  was  considered  that  no  one 
had  the  right  to  use  the  country's  flag  merely 
for  advertising  purposes.  In  Holden  v.  Har- 
dy, 169  U.  S.  366,  18  Sup.  Ct  385,  42  L. 
Ed.  780,  the  United  States  Supreme  Court 
sustained  a  statute  of  Utah  forbidding  un- 
der penalty  the  employment  of  worklngmen 
f.oT  more  than  8  hours  per  day  in  mines,  and 
in  the  smelting,  reduction,  refining  of  oreei  or 
metal.  In  Commonwealth  v.  Hamilton  Mfg. 
Co.,  120  Mass.  383,  the  Massachusetts  Su- 
preme Court  sustained  a  statute  prohibiting 
the  employment  of  women  in  any  manufactur- 
ing establishment  for  more  than  60  hours 
per  week,  and  in  People  v.  Havnor,  149  N. 
Y.  195,  43  N.  E.  541,  31  L.  R.  A.  689,  52 
Am.  St.  Rep.  707,  the  New  York  Supreme 
Court  sustained  a  statute  making  it  a  mis- 
demeanor for  a  barber  to  carry  on  his  busi- 
ness on  Sunday,  but  exempting  from  Its 
operation  the  keeping  open  of  barber  shops  In 
New  York  City  and  Saratoga  Springs  on 
that  day  up  to  1  o'clock  p.  m.  Many  other 
illustrations  might  be  given  to  show  that  it  Is 
not  essential  to  valid  police  regulations  con- 
cerning labor  contracts  that  they  must  apply 
to  all  laborers,  but  that  the  regulations  may 
apply  only  to  a  more  restricted  class  of  labor- 
ers. 'The  question  In  each  case,"  says  the 
court  In  Holden  v.  Hardy,  supra,  "is  whether 
the  Legislature  has  adopted  the  statute  in 
the  exercise  of  a  reasonable  discretion,  or 
whether  its  action  be  a  mere  excuse  for  an 
unjust  discrimination,  or  the  oppression  or 
spoliation  of  a  particular  class." 

South  Carolina  is  essentially  an  asrricultur- 
al  state.  Upon  this  Industry  the  public  wel- 
fare depends  more  largely  than  upon  any 
other.  While  every  business  and  industry 
needs  assurance  of  a  steady  supply  of  labor 
for  Its  successful  prosecution,  this  need  press- 
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es  more  keenly  upon  tbe  agriculturalist  than 
upon  any  other,  because  of  distinct  and  pe- 
culiar conditions.    With  Industries  conducted 
generally    in   populous   centers   and   within 
doors,  all  the  year  employment,  the  seeming- 
ly more  remunerative  wages,  the  brief  and 
regular  intervals  of  wage  payment,  the  social 
and  school  advantages,  the  more  comfortable 
surroundings,   possibly   tend   to    induce   for 
them  a  more  steady  and  reliable  supply  of 
laborers.     While  it  is  quite  probable  that 
advances  may  to  some  extent  be  ma^e  to  such 
laborers,  and  also  that  some  of  them  may 
break  contracts  and  quit  employment  with- 
out cause  after  such  advances,  yet  it  cannot 
be  affirmed  beyond  a  reasonable  doubt  that 
the  Legislature  had  no  ground  for  supposing 
that  tbe  regulation  in  question  should  apply 
to  farm  labor  contracts  only,  as  a  remedy  for 
an  evil  peculiarly  affecting  the  agricultural 
industry.    A  prevailing  custom  between  land- 
owner and  laborer  is  to  enter  into  farm  labor 
contracts  near  the  beginning  of  the  year. 
The  landowner,  Isolated  upon  his  farm,  as  a 
prudent  man  wants  to  know  what  labor  he 
may  count  upon  in  the  production  of  the 
crops  that  year,  so  as  to  make  his  arrange- 
ments accordingly.    He  must  adjust  his  op- 
erations with  the  seasons  and  the  uncertain 
elements.     The  loss  resulting  from  the  fail- 
ure of  a  single  day's  work  at  critical  times 
can  seldom  be  recovered.    Usually,  when  the 
contract  is  made,  the  severe  winter  Is  on. 
The  laborer  Is  supplied  with  a  house,  and  has 
the  privilege  of  taking  fire  wood,  these  gen- 
erally without  charge;  but  work   is  slack, 
then,  upon  the  farm,  and  the  laborer  and  his 
family  often  need  food  and  clothing,  which 
he  has  not  earned,  and  for  which  he  cannot 
pay  the  cash.     Then  he   generally   secures 
advances  from  the  landowner  on  the  faith 
of  his  contract     A  very  prevalent  form  of 
labor  contract  Is  the  share  system.  In  which 
the  landowner  furnishes  land,  stock,  tools, 
seed,  and  fertilizers,  in  whole  or  In  part,  and 
the  laborer  undertakes  to  supply  all  the  nec- 
essary labor,  for  which  he  Is  to  receive  an 
agreed  portion,   frequently  one-half,  of  the 
crop;  or  tbe  contract  may  be  for  stipulated 
wages  in  money  payable  at  tbe  end  of  the 
month  or  year,  or  at  such  times  as  may  be 
agreed  upon.     When  the  busy  worktime  on 
the  farm  arrives,  the  laborer  is  generally  in 
debt  to  the  landowner  for  advances  secured 
on  the  faith  that  he  will  perform  the  stipulat- 
ed work.     It  Is  then  the  dishonest  laborer 
repudiates  his  obligation,  and  not  only  fraud- 
ulently deprives  the  owner  of  his  property, 
but  frequently  brings  disaster  on  the  land- 
owner's farming  business.    The  frequency  of 
such  conduct,  and  its  evil  influence  on  the 
fanning  Industry,  called  for  some  remedy. 
The  utter   futility   of   mere   civil   remedies 
against  the  average   farm  laborer  and  the 
necessity  for  some  remedy  no  doubt  prompted 
the  act  In  question.    We  think  the  legislation 
lies  fairly  within  the  discretion  of  the  Legis- 
lature under  the  police  power,  and  that  it  is 


not  a  violation  of  the  fourteenth  amend- 
ment, because  it  penalizes  certain  conduct  of 
farm  laborers  as  distinguished  from  other 
laborers.  Nor  is  it  discriminating,  because 
It  does  not  also  provide  punishment  for  the 
landowner.  It  punishes  alike  all  who  may  bo 
guilty  of  the  offense  described;  and  if  the 
landowner  is  not  Included,  it  is  because  in 
the  nature  of  things  he  could  not  be  guilty  of 
the  specific  conduct  declared  to  be  criminal. 
The  fact  that  the  landowner  may  do  some 
wrong  to  the  laborer  equally  deserving  of 
punishment,  should  the  Legislature  see  fit  to 
make  It  penal,  is  not  at  all  relevant  to  the 
question  as  to  the  power  of  the  Legislature 
to  make  the  certain  conduct  of  the  laborer 
criminal.  State  v.  Chapman,  56  S.  0.  420,  34 
S.  E.  961,  76  Am.  St.  Rep.  557. 

The  petition  for  the  writ  of  habeas  corpus 
is  dismissed,  and  the  prisoner  Is  remanded 
to  custody  pursuant  to  the  Judgment  of 
Magistrate  S.  I.  Riley  of  Richland  county 
Imposing  sentence  for  violation  of  section 
357,  Cr.  Code  1902. 

KLUGH,  PRINCE,  and  HYDRICK,  Circuit 
Judges,  dissent  concurring  with  JONES,  J. 
GARY,  A.  J.,  dissents  on  the  ground  that  the 
constitutionality  of  the  statute  Is  not  properly 
before  the  court  under  habeas  corpus  proceed- 
ings. 

C79  8.  C.  54) 
MARION  COUNTY  LUMBER  CO.  v.  TILGH- 
MAN LUMBER  CO. 

(Supreme  Court  of  South  Carolina.     Jan.  21; 
1908.) 

1.  Appeal— Review. 

The  Supreme  Court  on  appeal  in  a  law  case 
cannot  sustain  the  verdict  on  additional  fcrounds 
set  out  by  the  successful  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  3406.] 

2.  EvioENCE  —  Declarations  —  Declara- 
tions OF  Person  in  Possession  of  Realty 
AS  TO  Boundaries. 

The  declarations  made  by  one  retain!n«r  title 
to  and  possession  of  land  and  everything  on  It, 
except  the  right  of  others  to  enter  thereon  and 
cut  and  remove  timber  conveyed,  as  to  the  lines 
of  his  lands  are  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1121-1123.] 

8w  Same— Declarations  of  Agents. 

Tbe  declarations  of  an  agent  in  possession 
of  his  principars  realt:^,  made  within  the  scope 
of  bis  agency,  and  while  performing;  duties  as- 
signed bim  and  in  relation  thereto,  with  respect 
to  the  boundaries  of  tbe  premises,  are  admissible. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  1121-1124.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County ;  R.  W.  Memmlnger,  Judge. 

Action  by  the  Marlon  County  Lumber  Com- 
pany against  the  Tllghman  Lumber  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed,  and  a  new  trial  granted. 

See  55  S.  Q.  837. 

Knox  Livingston  and  M.  O.  Woods,  for  ap' 
pellant  Montgomery  &  Lide  and  Wlllcoz  St 
Wlllcox,   for  respondent 
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WATTS,  J.  This  action  was  brought  by 
the  Cape  Fear  Lumber  CJompany  September 
3,  1903,  against  defendant  respondent  for  cut- 
ting certain  timber,  and  for  injunction.  Pend- 
ing trial  the  Cape  Fear  Lumber  Company  con- 
veyed its  Interest  in  timber  in  question  to  the 
Marion  Lumber  Company,  and  an  order  was 
taken  substituting*  the  Marlon  Luu»ber  Com- 
pany as  plaintiff,  and  continuing  the  action 
in  its  name  and  behalf.  The  cause  was  tried 
at  the  spring  term  of  court  of  common  pleas 
for  Marion  county  before  Judge  Memminger 
and  a  jury,  and  a  verdict  was  rendered  for 
the  defendant  From  Judgment  entered  there- 
on plaintiff  appealed,  alleging  23  specific 
grounds  as  error  on  the  part  of  the  trial 
Judge.  Defendant  also  gave  notice  that  they 
would  ask  this  court  to  sustain  the  verdict 
on.  additional  grounds. 

As  to  the  latter,  as  this  is  a  law  case,  this 
court  cannot  sustain  the  verdict  on  the  addi- 
tional grounds  set  out  by  defendant  as  we 
have  no  power  to  consider  them  on  a  law 
case.  Was  there  error  on  the  part  of  the  cir- 
cuit Judge  in  ruling  out  part  of  the  testimony 
of  E.  B.  Berry,  and  limiting  him  as  the  owner 
of  the  land  in  going  around  and  pointing  out 
the  land,  and  excluding  his  statemtnts  and 
declarations,  and  excluding  the  testimony 
of  J.  C.  Wise,  agent  of  Berry  in  toto,  as  com- 
plained of  by  defendant  in  exceptions  1  and 
2?  The  testimony  conclusively  shows  that 
Berry  Is  the  owner  of  the  lands  on  which 
timber  in  dispute  is  located ;  that  he  is  now 
and  was  at  the  time  he  conveyed  the  timber 
to  both  plaintiff  and  defendant  In  possession 
of  the  lands!  He  only  conveyed  hi  his  deeds 
certain  timber,  and  with  privilege  of  pur- 
chasers to  enter  and  remove  the  same.  All 
under  14  inches  he  reserved  the  title  and  pos- 
session of-— that  he  retained  in  himself,  as 
well  as  possession  and  title  to  the  land.  Such 
being  the  case,  B^rry  having  merely  sold  part 
of  the  timber  and  easement,  retaining  fee  to 
land  and  all  timber  under  14  inches,  and  un- 
broken possession,  his  declarations  were  com- 
petent to  go  before  the  Jury,  not  to  vary  the 
terms  of  the  grant,  but  to  locate  the  lines  of 
the  lands  on  which  he  lived.  The  fact  that 
he  has  parted  with  neither  the  fee  nor  pos- 
session nor  right  of  possession  distinguishes 
this  case  from  Renwick  v.  Renwick,  9  Rich. 
Law,  50,  and  is  in  accordance  with  the  princi- 
ple laid  down  by  Mr.  Justice  Gary  In  Hobbs  v. 
Beard,  43  S.  C.  370,  21  S.  E.  305,  where  the 
same  distinction  is  carefully  maintained,  for 
he  says:  "It  seems  that  the  declarations  of 
Mrs.  Wolfe,  mentioned  in  third  exception, 
were  made  after  she  had  conveyed  the  land 
and  surrendered  possession.  Her  declarations 
were  therefore  inadmissible."  Here  we  have 
quite  a  different  state  of  facts.  We  find  Ber- 
ry retaining  title  and  possession  of  land  and 
everything  on  it,  except  the  right  of  the  par- 
ties he  sold  to  to  enter  and  remove  certain 
timber  14  inches  in  diameter.  We  also  think 
tliere  was  error  in  refusing  to  admit  the  acts 
and  the  declarations  of  J.  C.  Wise.  Wise  was 
the  undisputed  agent  of  Berry,  the  owner  of 


the  land,  and  in  possession  made  within  the 
scope  of  his  agency,  while  performing  duties 
assigned  him,  and  in  relation  to  the  same. 
Many  owners  of  lands  do  not  live  on  their 
lands,  and  are  In  possession  by  agents  and  ten- 
ants, who  frequently  know  more  about  their 
lines  and  corners  than  they  do.  Frequently 
persons  inherit  lands  or  buy  lands,  and  have 
to  call  in  some  one  who  is  familiar  with  the 
lines  to  find  out  the  extent  of  their  claims 
and  keep  adjoining  landowners  from  tres- 
passing without  calling  in  a  surveyor,  and  if 
they  are  willing  to  appoint  their  agents  for 
that  purpose,  and  if  they  retain  title  and 
possession  of  the  lands,  then  the  acts  and 
declarations  of  their  agents  appointed  for 
that  purpose,  acting  In  the  scope  of  their 
agency,  is  competent  and  binding.  Poif  these 
reasons  we  think  the  circuit  Judge  was  In 
error.  As  to  other  exceptions,  a  careful  con- 
sideration of  them,  without  taking  them  up 
seriatim,  satisfies  us  that  as  to  them  the  cir- 
cuit Judge  committed  no  error. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  below  be  reversed  and  a  new  trial 
granted,  . 


(78  8.  c.  seo) 


Ex  parte   HUTTO. 


(Supreme  Court  of  South  Carolina.     Dec.   11, 
1907.) 

Execution  —  Execution  Against  Person- 
Issuance— Leave  OF  Court. 

An  order  of  the  circuit  court  granting  leave 
to  issue  execution  against  tiie  body  of  defendant 
under  Code  Civ.  Proc.  1002,  §§  200,  3ai,  on 
failure  to  pay  a  judgment  for  fraudulently  pro- 
curing the  alignment  of  a  lease  B^d  demise  of 
certain  property  for  the  purpose  of  depriving 
plaintiff  of  the  use  thereof,  is  not  void. 
.  fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  S  1238.] 

Application  by  Paul  E.  Hutto  for  writ  of 
habeas  corpus.    Petitioner  admitted  to  baiL 

Graham  &  Sturkle,  for  petitioner.  De 
Pass  &  De  Pass,  for  defendant. 

PER  CURIAM.  Under  habeas  corpus  pro- 
ceedings instituted  in  this  court,  the  petition- 
er seeks  to  be  discharged  from  custody  in 
the  Jail  of  Lexington  county.  The  return  of 
the  sheriflP  shows  that  the  petitioner  is  in  cus- 
tody pursuant  to  a  writ  Issued  November  5, 
1907,  under  a  decree  of  Judge  Charles  C. 
Dantzler,  filed  October  1,  1907,  in  the  case 
of  A.  W.  Martin  v.  Paul  E.  Hutto,  wherein 
it  was  adjudged  that  plaintiff  recover  of  de- 
fendant the  siim  of  $708.14  and  costs,  and, 
further,  that  plaintiff  "have  leave  forthwith 
to  issue  execution  against  the  person  of  the 
defendant  [petitioner  herein]  in  accordance 
with  sections  200  and  304  of  the  Code  of 
Civil  Procedure  of  1902,  for  the  arrest  of 
the  defendant  for  fraudulently  obtaining  and 
procuring  the  assignment  to  himself  of  one 
lease  and  demise  of  the  Blackvllle  Road 
plantation  for  the  purpose  of  depriving  plain, 
tiff  of  the  use  thereof  and  benefits  thereun- 
der, for  fraudulently  taking,  detaining,   or 
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disposing  of  plaintilTs  one-half  of  all  crops 
raised  upon  Blackville  Road  plantation  in 
the  year  1904;  and  that  said  defendant  be 
forthwith  imprisoned  in  the  county  jail  of 
Lexington  county  by  the  sheriff  of  Lexington 
county  until  said  Judgment  of  $768.14  and 
costs  ace  paid,  or  until  he  be  otherwise  dis^ 
charged  in  accordance  with  the  provisions 
of  law  in  such  cases  made  and  proYided.'* 
The  petitioner  prays  to  be  discharged  on  the 
ground  that  the  Judgment  and  writ  under 
which  he  is  in  custody  are  absolutely  void. 
The  court  is  of  the  opinion  that  the  Judg- 
ment and  writ  thereunder  are  not  void,  and 
therefore  must  decline  to  grant  an  absolute 
discharge  to  fetitloner.  That  failing  it  is 
as]£ed  that  petitioner  be  admitted  to  bail 
pending  his  appeal  in  the  said  cause.  The 
decree  was  filed  out  of  term  time,  on  October 

1,  1907,  and  written  notice  of  this  filing  was 
the  same  day  deposited  in  the  post  oifice  at 
Columbia,  S.  C,  postage  prepaid,  addressed 
to  Paul  B.  Hutto,  at  his  place  of  residence, 
Swansea,  S.  C,  and  to  W.  H.  Sharpen  Esq., 
his  attorney,  at  his  place  of  residence  at  Bd- 
mnnds,  S.  C.  The  petitioner  and  his  attor- 
ney, however,  each  states  positively  under 
oath  that  be  received  no  notice  of  the  filing 
of  said  decree,  and  the  petitioner  declares  that 
the  first  notice  that  he  had  of  the  filing  of  the 
decree  was  when  he  was  arrested  thereunder. 
Witbin  10  days  thereafter  notice  of  Intention 
to  appeal  from  the  decree  of  Judge  Dantzler 
was  served.  Being  assured  that  the  notice  of 
appeal  was  given  in  good  faith,  we  are  not 
disposed  in  these  proceedings  to  declare  that 
that  appeal  was  not  taken  in  time,  and  will 
leave  that  issue  to  be  finally  determined  in 
some  motion  in  said  cause.  The  court  is  of 
tbe  opinion  that  petitioner  should  be  ad- 
mitted to  bail  pending  the  determination  of 
said  appeal. 

It  is  therefore  ordered  and  adjudged  that 
the  petitioner  be  admitted  to  bail  pending 
said  alleged  appeal,  under  bond  in  the  full 
sum  of  $1,000,  with  surety,  to  be  approved  by 
the  clerk  of  the  court  of  Lexington  county, 
conditioned  that  he  will  surrender  himself 
to  the  custody  of  the  sheriff  of  Lexington 
county  and  restore  the  status  as  held  under 
the  decree  of  Judge  Dantzler,  should  bis  said 
alleged  appeal  be  abandoned  or  dismissed  or 
the  decree  of  Judge  Dantzler  be  afilrmed,  and 
generally  to  abide  the  Judgment  of  this  court. 

(79  S.  C.  47) 

JONBS  et  al.  v.  HAILB  GOLD  MINING  CO. 

(Supreme  Court  of  South  Carolina.    Jan.  21, 

190a) 
L  Motions  —  Heabing  —  Refebeitob  to  Takk 
Testimony. 

On  motion  to  set  aside  a  judgment  made  by 
one  who  was  a  minor  when  the  judgment  was 
entered,  the  court,  if  not  satisfied  with  evidence 
produced  before  him,  may  order  a  reference  to 
take  further  testimony. 

2.  Appeai«— Decisions   Reviewable— O&deb 
OF  Refebence  to  Take  Testimony. 

An  order  of  reference  under  the  express  pro- 
riAions  of  Code  Civ.  Proc.  S  293,  does  not  take 


away  a  mode  of  trial  to  which  appellant  is  en- 
titled ;  and  hence  is  not  appealable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  D.  E.  Hydrick,  Judge. 

Action  by  W.  J.  Jones  and  others  against 
the  Halle  Qold  Mining  Company.  From  an 
order  of  reference  to  take  testimony  for  use 
on  the  hearing  of  a  motion  by  one  of  the 
plaintiffs  to  open  the  Judgment,  defendant 
appeals.     Appeal   dismissed. 

Williams  &  Williams  and  Ernest  Moore, 
for  appellant  Clark  &  Von  Treskow,  for  re- 
spondents. 

VERNEm,  Special  Judge.  This  is  an  ap- 
peal from  an  order  of  Judge  Hydrick,  dat- 
ed August  15,  1906,  referring  it  to  the  master 
of  Kershaw  county  to  take  and  report  the 
testimony  upon  the  Issues  indicated  therein, 
and  upon  such  others  as  either  of  the  parties 
may  desire,  with  his  conclusions  of  fact 
thereupon,  with  leave  to  report  any  special 
matter.  This  order  was  made  by  Judge  Hy« 
drick  after  hearing  a  motion  to  set  asido 
the  Judgment  in  the  case  of  W.  J.  Jones,  H. 
Eugenia  Jones,  Robert  C.  Bruce  et  al..  Plain- 
tiffs,  against  Haile  Gold  Mining  Company, 
entered  in  the  clerk's  office  for  Kershaw 
county  in  September,  1893,  which  motion  was 
based  upon  an  affidavit  of  which  the  follow- 
ing is  a  copy : 

"State  of  South  Carolina,  County  of  New- 
berry :  Before  me  personally  appeared  Robt 
C.  Bruce,  who,  being  duly  sworn,  on  oath  says 
that  deponent  is  informed  and  believes  on  or 
about  the  23d  day  of  August,  1893,  an  action 
was  commenced  in  this  cause  In  the  circuit 
court  for  the  county  of  Kershaw  and  state 
aforesaid,  In  which,  as  deponent  Is  informed 
and  believes,  some  Judgment  was  entered  by 
which  the  alleged  rights  and  claims  of  the 
plaintiffs  and  defendants  were  adjudicated; 
that,  as  deponent  is  informed  and  believes, 
his  name  appears  as  one  of  the  plaintiffs  in 
the  action  above  stated ;  that  at  the  time  of 
the  institution  of  said  action  deponent  was  a 
minor  17  years  of  age;  that  no  guardian  ad 
litem  was  appointed  for  deponent  in  said  ac- 
tion; that  deponent  did  not  employ  or  at- 
tempt to  employ  any  one  to  represent  him  in 
the  said  action ;  that  deponent  did  not  receive 
any  benefit  from  any  Judgment  that  may 
have  been  entered  in  said  action,  and  did 
not  know  that  any  such  Judgment  had  been 
entered  until  after  the  Institution  of  an  ac- 
tion by  this  deponent  against  Haile  Gold  Min- 
ing Company  for  damages  to  his  property, 
which  action  is  now  pending  in  the  circuit 
court  for  Kershaw  county  aforesaid.  Robert 
C.  Bruce. 

"Sworn  to  and  subscribed  before  me  this 
23d  day  of  March,  1906.  J.  Y.  McFall  [L. 
S.],  N.  P.  for  S.  C.    [Official  Seal.]" 

The  following  is  the  order  upon  said  mo- 
tion  made  by   Judge  Hydrick: 

"Order.  This  is  a  motion  in  the  above  stat- 
ed case  by  Robert  C.  Bruce»  who  is  named 
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In  the  record  as  one  of  the  plalntiirs,  to 
vacate  the  judgment  herein,  upon  the  grounds, 
as  alleged  in  his  affidavit,  that  when  the 
action  was  commenced  he  was  a  minor,  17 
years  old ;  that  no  guardian  ad  litem  was  ap- 
pointed to  appear  for  him;  that  he  did  not 
employ  or  attempt  to  employ  any  one  to 
represent  him  in  the  action ;  that  he  received 
no  benefit  from  the  judgment;  and  did  not 
know  that  the  judgment  had  been  entered  un- 
til after  the  commencement  of  an  action  by 
him  against  the  defendant  for  damages  to 
this  property,  which  action  is  now  pending 
in  this  court  This  action  was  commenced 
in  August,  1803,  and  judgment  was  entered 
in  September,  1893.  The  judgment  was  plead- 
ed in  bar  of  the  last  action  brought  by 
Bruce  by  answer  served  September  3,  1903. 
The  affidavit  upon  which  this  motion  is  made 
is  dated  March  23,  1906.  It  appears,  there- 
fore, that  this  motion  was  made  2%  years 
after  actual  notice  of  the  judgment,  8% 
years  after  Bruce  became  of  age,  and  12% 
years  after  the  entry  of  the  judgment  There 
is  nothing  in  the  record  to  indicate  that 
Bruce  was  a  minor.  It  appears  that  he  was 
represented  by  an  attorney.  It  will  be  pre- 
sumed that  an  attorney  of  record  had  au- 
thority to  represent  an  adult  client  Sanders 
V,  Price,  56  S.  C.  1,  33  S.  E.  731.  The  pre- 
sumption may,  however,  be  rebutted.  But, 
as  an  infant  can  appear  only  by  guardian  ad 
litem  (Code,  S  136),  I  do  not  think  the  presump- 
tion applies  to  an  infant  The  motion  is  re- 
sisted on  the  grounds:  (1)  That  it  is  barred 
because  not  made  within  one  year  after  no- 
tice of  the  judgment  under  section  195  of 
the  Code.  (2)  That  it  is  barred  by  laches, 
under  the  authority  of  Robertson  v.  Blair, 
56  S.  O.  KM,  34  S.  E.  11,  76  Am.  St.  Rep. 
543. 

"I  do  not  think  this  case  comes  under  the 
provisions  of  section  195  of  the  Code.  I  do 
not  see  how  it  can  be  said  that  this  judg- 
ment was  taken  against  Bruce  through  his 
''mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect"  That  section  applies  to  parties 
to  the  action,  and  the  words  used  imply 
knowledge  of  the  pendency  of  the  action  or 
proceeding,  and  the  failure  of  a  party  there- 
to to  take  the  steps  necessary  to  protect  his 
rights  for  one  of  the  causes  stated.  In  this 
case  Bruce  denies  that  he  was  a  party,  and 
that  the  court  had  jurisdiction.  I  do  not 
think  the  case  of  Robertson  v.  Blair  is  author- 
ity for  the  proposition  that  Bruce  must  be 
presumed  to  have  had  notice  of  the  judgment 
merely  because  it  was  an  act  done  in  a  pub- 
lic office,  open  to  the  information  of  the  par- 
ties interested.  That  would  be  true  if  Bruce 
had  been  served  with  process,  or  the  court 
had  jurisdiction  of  his  person,  or  if  he  had 
notice  of  the  pendency  of  this  action  and 
that  he  was  a  party  to  it  An  opinion  must 
be  construed  in  the  light  of  the  facts  of  the 
case  under  consideration.  In  Robertson  ▼. 
Blair  Blair  had  been  personally  served  with 
the  summona.    Therefore  he  was  a  party  tso 


the  action*  The  court  bad  jurisdiction  of 
him.  He  knew  of  the  pendency  of  the  suit, 
and  that  if  not  defended,  judgment  would  be 
taken  against  liim.  Therefore  he  was  held 
to  have  had  constructive  notice  of  the  judg- 
ment It  may  be  remembered^  however,  in 
passing  that  the  court  held  him  affected  *witb 
notice  only  from  the  date  of  his  majority.  I 
have  examined  the  cases  cited  by  the  court 
to  sustain  the  proposition  that  "an  act  done 
in  a  public  office  open  for  the  information 
of  the  parties  interested  must  be  taken  no- 
tice of  by  them."  In  every  one  of  these  an 
executor,  administrator,  or  other  trustee  had 
filed  in  the  office  where  he  was  required  by 
law  to  account  for  his  trust  t  final  settle- 
ment or  other  disavowal  of  his  trust  which 
gave  currency  to  the  statute  of  limitations  in 
his  favor,  and  the  parties  Interested  were 
presumed  to  take  notice  of  It  on  the  prin- 
ciples upon  which  presumptions  are  usually 
based.  It  would  be  a  startling  proposition  to 
hold  that  every  citizen  of  the  state  is  affect- 
ed with  conWructive  notice  of  every  act  done 
in  every  public  office  in  the  state  which 
might  affect  his  rights.  From  the  facts  now 
before  the  court  I  could  not  charge  Bruce 
with  constructive  notice  of  the  judgment. 

"If  one  knows  that  an  action  has  been 
brought  in  his  name,  without  authority,  and 
takes  no  steps  to  intervene  and  protect  his 
rights,  he  would  be  bound  by  the  judgment 
of  principles  of  estoppel.  If  a  suit  is  brought 
without  the  knowledge  or  authority  of  the 
plaintiff  and  proceeds  to  judgment,  the  plain- 
tiff should,  after  notice  of  the  judgment,  move 
promptly  to  set  it  aside.  If  he  fail  to  do  so 
promptly  after  notice,  his  laches  may  bar 
him  of  relief.  I  do  not  agree  with  counsel 
for  Bruce  that  laches  is  an  equitable  doctrine, 
which  cannot  be  invoked  in  a  law  case.  It 
was  invoked  successfully  in  the  case  of  Rob- 
ertson V.  Blair.  But  laches  implies  some- 
thing more  than  mere  delay.  Hellams  v.  Pri- 
or, 64  S.  C.  298,  42  S.  E.  106.  It  was  said 
in  Robertson  v.  Blair  that  the  court  would 
take  into  consideration  the  lapse  of  time,  the 
conduct  of  the  defendant  and  other  circum- 
stances which  may  be  suggested  to  have  con- 
firmed the  judgment  or  to  have  rendered  the 
interference  of  the  court  improper.  The  court 
should  be  better  informed  as  to  the  facts  and 
circumstances  under  which  this  suit  was  com- 
menced and  proceeded  to  judgment  and  the 
probability  of  Bruce's  having  had  actual 
knowledge  of  the  pendency  of  the  suit  and 
that  he  was  a  party  to  it,  as  well  as  the  facts 
and  circumstances,  since  it  is  alleged  that 
he  had  actual  notice  of  the  judgment;  and 
whether  his  delay  in  moving,  after  notice  of 
it  has  or  may  result  in  prejudice  to  the  de- 
fendant His  affidavit  is  not  as  full  and  clear 
as  it  might  be;  and  yet  it  may  have  been 
thought  and  intended  to  be  full  enough  to 
cover  that  which  it  leaves  in  doubt  For  in- 
stance, he  says  that  he  did  not  employ  or  at- 
tempt to  employ  any  one  to  represent  him; 
but  he  does  not  say  that  no  one  was  em- 
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ployed  by  his  mother  or  other  natural  guard- 
ian to  bring  the  suit  for  him.  That  might 
have  been  the  case,  and  the  failure  to  have 
a  guardian  ad  litem  appointed  for  him  might 
have  been  due  to  a  mere  oversight.  Such,  a 
state  of  facts  would  put  a  different  phase  up- 
on the  case.  A^aln,  he  says  he  did  not  know 
of  the  entry  of  the  judgment;  but  he  does 
not  say  that  he  did  not  know  of  the  i>endency 
of  the  suit,  and  that  he  was  a  party  on  the 
record.  If  he  did  have  such  knowledge,  he 
would  be  charged  with  constructive  notice  of 
the  Judgment,  at  least  from  the  date  of  his 
majority.  If  the  Judgment  is  absolutely  void 
for  want  of  Jurisdiction,  It  seems  from  the  au- 
thorities that  it  makes  no  difTerence  what  was 
the  nature  of  the  cause  of  action  or  defense 
or  whether  the  result  might  have  been  dif- 
ferent; but,  where  the  Judgment  Is  merely 
voidable,  It  seems  that  they  become  pertinent 
inquiries.  The  failure  to  make  K  appear 
prima  fade  that  be  had  a  good  defense  was 
a  circumstance  relied  on  by  the  court  in 
Robertson  v.  Blair.  The  same  principle  was 
applied  In  Crocker  v.  Allen,  34  S.  C.  463,  13 
S.  B.  650.  27  Am.  St.  Rep.  831.  However, 
that  was  an  equity  case,  and  possibly  differ- 
ent principles  are  applied,  where  a  suit  Is 
brought  In  equity  to  set  aside  a  Judgment, 
though  I  see  no  substantial  reasons  why 
there  should  be  any  difference;  for,  as  I  un- 
derstand It,  the  court  exercises  an  equitable 
discretion  In  the  decision  of  motions  to  va- 
cate  voidable  Judgments.  Therefore  it  might 
become  important  for  the  court  to  be  better 
informed  as  to  the  merits  of  the  case. 

'*I  must  not  be  understood  as  deciding  any 
facts  involved  In  the  merits  of  this  motion. 
I  have  merely  stated  the  facts  as  they  now 
appear  to  the  court,  and  the  principles  of  law 
applicable  in  such  cases,  to  show  that  the 
court  is  not  as  fully  informed  as  to  the  facts 
and  circumstances  as  it  should  be  to  make  a 
satisfactory  decision.  That  the  court  may  be 
so  informed  I  have  concluded  to  order  a  ref- 
erence. 

•'It  is  therefore  ordered  that  It  be  referred 
to  the  master  to  take  and  report  the  testi- 
mony upon  the  issues  herein  indicated,  and 
upon  such  others  as  either  of  the  parties  may 
desire,  with  his  conclusions  of  fact  thereupon, 
with  leave  to  report  any  special  matter. 

"D.  Bt  Hydrlck,  Presiding  Judge. 
"15  August,  1906." 

This  is  an  order  of  reference,  and  in  Judge 
Hydrick's  discussion  therein  of  the  law  ap- 
plicable to  the  cause  and  the  facts  as  they 
appeared  before  him  he  expressly  refrained 
from  deciding  any  of  the  issues  either  of  fact 
or  law  raised  by  the  motion  before  him.  He 
was  not  satisfied  with  the  facts  furnished  by 
the  affidavit  of  the  plaintiff  Robert  C.  Bruce, 
and  the  Inspection  of  the  record  of  the  case, 
and  desired  further  testimony,  and  therefore 
made  this  order  of  reference.  This  he  had 
the  right  to  do  for  the  purpose  of  preparing 
for  and  speeding  a  hearing  of  the  cause  on 
Itn  merits.    Code  Proc.  1902,  §  293.    An  ap- 


peal from  such  an  order  will  not  be  entertain- 
ed unless  it  operates  to  deny  to  a  litigant  a 
mode  of  trial  to  which  he  is  entitled  by  law, 
or  unless  the  order  is  assailed  for  want  of 
Jurisdiction.  Ferguson  v.  Harrison,  34  S.  C. 
169,  13  S.  E.  332;  Devereux  v.  McCrady,  49 
S.  C.  423,  27  S.  E.  467;  Muckenfuss  v.  Fish- 
bume,  65  a  a  574,  44  S.  B.  77. 

This  order  appealed  from  by  the  appellant 
does  not  operate  to  take  from  it  a  mode  of 
trial  to  which  it  was  entitled,  and  Judge  Hy- 
drlck had  the  power  to  make  the  same,  and 
the  appeal  la  therefore  dismissed. 

(107  Va.  880) 

DBVINB  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,  1907.) 

1.  Criminal  Law  —  Evidenob  —  Otheb  Of- 
fenses. 

Where,  on  a  trial  for  selling  intoxicating 
liquor  without  a  license,  the  prosecution  electa 
to  prosecute  for  8ellln^  liquor  to  a  person  nam- 
ed, it  canDot  prosecute  him  for  selling  to  other 
persons,  nor  prove  that  he  made  sales  to  others 
in  aid  of  its  proof  that  acatsed  is  guilty  of  sell- 
ing, to  the  person  named. 

[Ed.  Note.— For  cases  in  point,  see  CeAt  Dig. 
vol.  14,  Criminal  Law,  ||  822-^34;  vol.  29, 
Intoxicating  Liquors,  §  286.] 

2.  Intoxicating  Liquobs  —  Offenses— Evi- 
dence. 

Where,  on  a  trial  for  the  sale  to  a  person 
named  of  intoxicating  liquors  without  a  license, 
the  evidence  showed  that  accused  had  been  sell- 
ing cider  for  about  two  years  to  the  public  gen- 
erally, and  that  he  had  made  a  sale  thereof  to 
the  person  named,  and  the  defense  was  that  the 
oider  was  not  intoxicating,  evidence  that  accus- 
ed sold  cider  to  another,  followed  by  proof  of 
the  effect  it  had  on  him,  was  not  prejudicial, 
though  it  would  have  been  better  to  nave  limit- 
ed the  evidence  to  the  effect. 

3.  Same— Burden  of  Proof. 

Under  Acts  1904,  p.  42,  c.  20,  §  141,  pro- 
hibiting the  sale  of  ardent  liquors  without  ob- 
taining a  license,  and  providing  that  all  prepara- 
tions, except  pure  apple  cider,  which  shall  pro- 
duce intoxication,  shall  be  deemed  ardent  spir- 
its, and  Acts  1906.  p.  307.  c.  181,  providing  that 
pure  apple  cider  shall  be  construed  to  mean  the 
pure  juice  of  the  fruit,  not  containing  more 
than  7%  per  cent  of  alcohol,  the  commonwealth, 
on  prosecuting  one  for  selling  ardent  spirits, 
neeci  not  allege  or  prove  that  the  liquor  sold  was 
not  pure  apple  cider,  and  accused  has  the  bur- 
den of  proving  that  the  cider  sold  was  such  as 
he  had  a  right  to  sell  without  a  license. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  276.] 

4.  Same— Evidence— Sufficiency. 

On  a  trial  for  the  sale  of  intoxicating  liq- 
uor without  a  license,  evidence  held  not  to  show 
that  cider  sold  by  accused  was  intoxicating  liq- 
uor, under  Acts  1906,  p.  807,  c.  181,  authorizing 
the  sale  without  license  of  cider  not  containing 
more  than  7^  per  cent  of  alcohol. 

Error  to  Circuit  Court,  Mecklenburg  County. 

J.  L.  Devine  was  convicted  of  selling  liquor 
without  a  license,  and  brings  error.  Revers- 
ed and  remanded. 

W.  B.  Homes,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

BUCHANAN,  J.  This  a  prosecution  by 
warrant  against   the  defendant  for   selling 
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ardent  spirits,  without  having  obtained  a  li- 
cense therefor,  to  Jack  Wallace,  Walter  Wil- 
lis, and  to  other  persons  unknown. 

Upon  the  calling  of  the  case  in  the  circuit 
court,  to  which  it  had  been  appealed,  the 
accused  moved  the  court  to  require  the  pros- 
ecuting attorney  to  elect  for  which  of  the 
offenses  charged  in  the  warrant  he  would 
prosecute,  and  he  elected  to  prosecute  for 
.the  sale  alleged  to  have  been  made  to  Jack 
Wallace. 

The  commonwealth  introduced  evidence 
that  the  accused,  who  was  a  merchant  In 
Chase  City,  had  been  selling  at  his  place  of 
business  to  the  public  for  about  two  years 
prior  to  November  1,  1906,  cider  known  as 
"Manhattan"  without  a  license;  that  in 
January  and  In  August  or  September  of  that 
year  he  had  sold  cider  to  Jack  Wallace;  that 
the  cider  purchased  by  him  in  January,  of 
which  he  drank  a  considerable  quantity, 
made  and  kept  him  drunk  for  two  days,  but 
the  latter  purchase,  which  was  less  in  quan- 
tity, did  not  make  him  drunk.  It  was  also 
proved  that  country  cider  would  produce  in- 
toxication if  drank  in  large  quantities. 

The  commonwealth  then  offered  to  prove 
by  J.  H.  Wallace  that  the  accused  had  sold 
him  cider  which  made  him  drunk.  The  de- 
fendant objected  to  that,  evidence  upon  the 
ground  that  he  was  being  tried  upon  the 
charge  of  selling  to  Jack  Wallace  alone,  and 
that  evidence  to  prove  that  he  had  sold  to 
any  other  person  or  on  any  other  occasion 
was  Inadmissible.  The  court  overruled  the 
objection  and  permitted  the  evidence  to  go 
to  the  Jury  to  show  that  the  article  sold  pro- 
duced intoxication.  This  action  of  the  court 
is  assigned  as  error. 

The  commonwealth,  having  elected  to  pros- 
ecute the  accused  for  selling  to  Jack  Wallace, 
could  not,  under  the  warrant  upon  which  he 
was  being  tried,  prosecute  him  for  selling  to 
any  other  person;  nor  could  it  prove  that  he 
had  made  sales  to  other  persons  in  aid  of  its 
proof  that  the  accused  was  guilty  of  the  of- 
fense for  which  he  was  being  prosecuted. 
See  Hatcher  &  Shaw's  Case,  106  Va.  827,  55 
S.  B.  677;  Cole  v.  Com.,  5  Grat.  696;  Walker 
V.  Com.,  1  Leigh,  574;  1  Bish.  New  Cr.  Pr. 
§§  1120-1124;  2  Whart  Cr.  L.  §§  1524,  1525; 
Pearce  v.  State,  40  Ala.  720. 

The  court  did  not  admit  the  evidence  of 
the  sale  to  J.  H.  Wallace  for  either  of  those 
objects,  but  solely  for  the  purpose  of  showing 
that  the  cider  sold  to  the  witness,  which  the 
evidence  tended  to  prove  was  the  same  kind 
of  cider  as  that  sold  to  Jack  Wallace,  would 
produce  intoxication,  and  was,  therefore,  ar- 
dent spirits,  within  the  .meaning  of  the  stat- 
ute. The  commonwealth  had  already  shown, 
without  objection  so  far  as  the  record  shows, 
that  the  accused  had  been  selling  cider  known 
and  called  "Manhattan"  for  about  two  years 
to  the  public  generally  at  his  store.  There 
was  no  question  that  the  accused  had  made 
the  sales  testified  to  by  Jack  Wallace;  but 
his  defense  was   that  the   cider  sold   was 


such  as  he  had  the  right  to  sell  without  a 
liquor  dealer's  license.  The  character  of  the 
cider  sold,  and  not  the  fact  of  the  sale  to  Jack 
Wallace,  being  the  controverted  question  in 
the  case,  evidence  by  those  who  had  drank  it, 
showing  what' effect  it  had  upon  them,  was 
clearly  admissible;  and  while  it  would^  pei^ 
haps,  have  been  better  to  have  asked  such 
witnesses  w4iat  effect  it  had  upon  them,  with- 
out proving  that  the  accused  had  sold  it  to 
them,  it  is  clear,  under  the  facts  and  circum- 
stances of  the  case,  that  the  evidence  of  the 
sale  to  J.  H.  Wallace  did  not  prejudice  the 
accused. 

The  next  question  to  be  considered  is 
whether  or  not  the  court  erred  in  Instruct- 
ing the  Jury  that  the  burden  of  proof  was 
on  the  accused  to  show  that  the  cider  sold 
by  him  to  Jack  Wallace  was  such  as  the  ac- 
cused had  the  right  to  sell  without  a  liquor 
dealer's  license. 

By  section  141  of  an  act  of  assembly  ap- 
proved February,  1904  (Acts  Assem.  1904, 
pp.  42,  43,  c.  20),  it  is  provided  that  "no  per- 
son, corporation,  firm,  partnership  or  asso- 
ciation shall,  within  the  limits  of  this  state 
*  *  *  sell  or  offer  to  sell  by  sample,  repre- 
sentatives or  otherwise,  wine,  ardent  spirits, 
malt  liquors,  or  any  mixture  thereof,  alcoholic 
bitters,  bitters  containing  alcohol,  or  fruits 
preserved  in  ardent  spirits,  either  by  whole- 
sale or  retail,  or  to  be  drunk  at  the  place 
where  sold,  or  in  any  way  without  first  hav- 
ing obtained  license  therefor;  nor  shall  the 
license  confer  the  privilege  of  selling  in  any 
way,  except  In  the  manner  hereinafter  pro- 
vided. And  all  mixtures,  preparations  and 
liquids  (except  pure  apple  cider),  which  will 
produce  intoxication  shall  be  deemed  ardent 
spirits  within  the  meaning  of  this  act" 

By  an  act  approved  March  14,  1906  (Acts 
1906,  p.  S07,  c.  181),  entitled  "An  act  to  de- 
fine what  is  pure  cider  within  the  meaning  of 
section  141  of  chapter  20  of  Acts  1904,  ap- 
proved February  19,  1904,"  it  is  provided 
that  pure  apple  cider  as  mentioned  In  that 
section,  and  other  ciders,  "shall  be  construed 
to  mean  the  pure  Juice  of  the  fruit  used  with- 
out admixture  whatever  except  preservatives, 
and  not  to  contain  more  than  seven  and  one- 
half  per  cent  of  alcohol." 

Under  the  authorities,  if  this  were  a  prose- 
cution by  indictment,  it  would  not  be  neces- 
sary in  the  indictment  to  allege  that  the  ar- 
dent spirits  charged  to  have  been  sold  was  not 
pure  apple  cider  as  defined  by  the  statute. 

In  (Commonwealth  v.  Hill,  6  Grat  682,  the 
accused  was  indicted  for  selling  without  a  li- 
cense, by  retail,  wine,  rum,  brandy,  and  mix- 
tures thereof,  not  to  be  drank  at  the  place 
where  sold,  against  the  statute,  etc.  He  de- 
murred to  the  indictment  because  it  con- 
tained no  averment  that  the  liquors  charged 
to  have  been  retailed  without  a  license  had 
not  been  actually  made  from  the  produce  of 
the  defendant's  own  estate,  or  distilled  by 
him  or  those  in  his  own  employ.  In  holding 
that  such  an  averment  was  not  necesspry. 
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Judge  Ix>max,  who  delivered  the  oplalon  of 
the  General  Court,  said  that  the  offense  was 
created  by  the  third  section  of  the  act  (Acts 
183&-40,  p.  6,  c.  2),  which  he  had  quoted, 
which  provided  "that  any  person,  other  than 
such  as  are  hereinafter  excepted,  who  shall 
otherwise  than  as  hereinafter  expressly  pro- 
vided sell,"  etc..  Is  subjected  to  the  penalty. 
"What  these  exceptions  and  provisos  are 
will  be  found  in  the  fourth  section,  and  among* 
them  is  that  of  a  person  selling  liquors  ac- 
tually made  from  the  produce  of  his  own 
estate,  etc.  It  cannot,  consistently  with  any 
authority  which  we  have  met  with,  be  con- 
tended that  the  terms  of  such  enactment  as 
the  above  have  so  Incorporated  the  excep- 
tions with  the  enactments  as  to  require  the 
negative  of  the  exception  as  an  essential 
element  In  the  indictment,  and  not  to  make 
the  matter  of  the  Indictment  a  part  of  the 
defense.  The  rule  of  law  seems  to  be  di- 
rectly opposed  to  any  such  pretension.  It  Is 
laid  down  In  regard  to  this  doctrine  In  OL 
Chitty,  Cr.  Law,  283,  that,  when  a  statute 
contains  provisos  and  exceptions  in  distinct 
clauses.  It  Is  not  necessary  to  state  In  the 
indictment  that  the  defendant  does  not  come 
within  the  exceptions,  or  to  negative  the  pro- 
visos which  It  contains  [citing  several  Eng- 
lish cases].  Nor,"  he  continues,  "Is  It  even 
necessary  to  allege  that  he  is  not  within  the 
benefit  of  the  provisos,  though  the  purview 
should  expressly  notice  them,  as  by  saying 
that  none  shall  do  the  act  prohibited,  except 
In  cases  thereinafter  excepted.  •  *  •  .For 
all  these  are  matters  of  defense,  which  the 
prosecutor  need  not  anticipate,  but  which  are 
more  properly  to  come  from  the  prisoner." 

In  Commonwealth  v.  Hart,  11  Cush.  (Mass.) 
130,  a  case  for  selling  intoxicating  liquors, 
where  the  sale  of  cider  for  some  purposes  was 
excepted,  the  indictment  was  sustained,  al- 
though the  exception  was  not  negatived ;  the 
court  holding  that,  where  there  Is  an  excep- 
tion so  Incorporated  with  the  enacting  clause 
of  a  statute  tiiat  the  one  cannot  be  read  with- 
out the  other,  then  the  exception  must  be 
negatived,  but  If  the  exception,  by  whatever 
phraseology  Indicated,  is  In  a  substantive 
clause  subsequent  to  the  enacting  clause, 
though  it  be  In  the  same  section,  It  is  a  mat- 
t^  of  defense  to  be  shown  by  the  defendant 
See  note  to  last  case  in  2  Lead.  Cr.  Cases,  7- 
18;  State  v.  Abbey,  29  Vt  60,  66,  67  Am. 
Dec.  754;  Keith  v.  State,  91  Ala.  2,  8  South. 
353,  10  L.  IL  A.  430;  1  Blsh.  New  Cr.  Pro. 
631-646. 

The  exception  in  the  statute  under  con- 
sideration Is  not  so  incorporated  In  the  en- 
acting clause  that  one  cannot  be  read  with- 
out the  other.  While  in  the  same  section,  it 
is  in  a  substantive  clause  defining  what 
shall '  constitute  ardent  spirits  within  the 
meaning  of  the  statute.  If  the  common- 
wealth would  not  be  required  to  negative 
the  exception  in  its  pleading,  it  would  not, 
of  course,  be  required  to  prove  that  the  cider 


sold  by  the  accused  was  not  pure  dder  with- 
in the  meaning  of  the  statute;  but  that 
would  be  a  matter  of  defense. 

The  refusal  of  the  court  to  set  aside  the 
verdict  because  contrary  to  the  evidence  is 
also  assigned  as  error. 

The  evidence  was  clearly  sufficient  to  show 
that  the  accused  had  sold  elder  to  Jack  Wal- 
lace, after  section  141  of  the  revenue  law 
had  been  amended  by  the  act  -of  assembly 
approved  March  14,  1906,  which  would  and 
did  produce  intoxication.  But  the  defend- 
ant proved  that  he  purchased  the  cider  sold 
by  him  from  E.  A.  Saunders  &  Co.,  whole- 
sale dealers  in  cider,  whlskys,  and  other  ar- 
ticles, of  the  city  of  Richmond,  who  through 
their  salesman  represented  to  and  assured 
the  defendant  at  the  time  of  the  purchase 
that  the  same  was  pure  apple  elder,  and 
showed  him  a  card,  dated  January  24,  1906, 
signed  by  the  internal  revenue  collector  of 
the  United  States  for  the  Second  district  of 
Virginia,  that  upon  an  analysis  made  of 
samples  of  that  brand  of  elder  the  samples 
were  shown  to  have  the  composition  of  pure 
apple  cider  made  from  the  Juice  of  apples. 
The  defendant  also  introduced  in  evidence 
an  analysis  of  the  same  brand  of  cider  made 
in  June,  1906,  by  Proellng  &  Robertson,  an- 
alytical chemists,  of  the  city  of  Richmond, 
showing  that  the  elder  contained  of  alcohol 
5.09  per  cent,  by  weight  and  6.35  per  cent 
by  volume,  and  was  pure  apple  cider  sweet- 
ened with  sugar.  The  commonwealth  intro- 
duced in  evidence  an  analysis  of  the  same 
brand  of  cider,  made  by  the  chief  chemist 
of  the  State  Agricultural  Department,  which 
showed  that  the  sample  furnished  contained 
of  alcohol  *y  weight  7.84  per  cent,  and  by 
volume  9.75  per  cent,  and  seemed  to  be  a 
mixture  of  apple  cider  and  grape  wine  sweet- 
ened with  sugar.  But  the  analysis  intro- 
duced by  the  commonwealth  was  made  un- 
der circumstances  which  rendered  it  of  little 
value  in  determining  the  character  of  the 
elder  sold  by  the  defendant  It  appears  that 
in  November,  1906,  the  town  sergeant  of 
Chase  City  obtained  from  the  defendant 
three  half-gallon  bottles  of  the  elder  sold  by 
him;  that  these  bottles  were  turned  over 
to.  the  mayor  of  the  town,  who  locked  them 
up  in  a  room  adjoining  his  office,  where  he 
left  the  key,  to  which  key  and  room  his  book- 
keeper bad  access;  that  they  remained  there 
several  weeks,  when,  about  the  date  of  the 
December  term  next  of  the  circuit  court  for 
that  coimty,  they  were  returned  to  the  town 
sergeant  who  brought  them  to  Boydton,  the 
county  seat,  and  afterwards  delivered  them 
to  one  C.  Haskins,  whose  mother  kept  the 
Exchange  Hotel  at  Boydton,  where  for  three 
or  four  weeks  the  bottles  remained  in  the 
hotel  office,  where  any  one  who  desired  could 
have  access  to  them,  and  that  they  were 
handled  and  opened  by  persons  in  said  office, 
though  the  clerk  of  the  hotel  had  not  seen 
any  one  put  anything  into  them;    and  that 
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after  this  they  were  sent  at  the  request  of 
the  mayor  of  Chase  City  to  the  Agricultural 
Department  for  analysis. 

There  was,  under  these  circumstances, 
ample  opportunity  for  the  samples  of  cider 
obtained  by  the  town  sergeant  from  the  de- 
fendant to  have  been  tampered  with  before 
the  analysis  was  made.  The  fact  that  such 
analysis  showed  that  the  sample  furnished 
the  state  chemist  seemed  to  be  a  mixture  of 
apple  cider  and  grape  wine,  and  in  that  re- 
spect different  from  the  samples  analyzed 
by  the  other. chemist,  would  tend  strongly  to 
show  that  it  had  been  tampered  with.  The 
correctness  of  the  analyses  introduced  in  evi- 
dence Is  not  questioned.  Their  value,  there- 
fore, as  evidence,  does  not  depend  upon  the 
credibility  of  the  persons  who  made  them, 
but  upon  the  circumstances  under  which  they 
were  made ;  and,  while  the  analysis  made  at 
the  Instance  of  the  commonwealth  was  per- 
haps admissible  in  evidence,  it  was  made 
under  circumstances  which  give  It  little 
probative  value. 

It  seems  to  us,  therefore,  that  the  defend- 
ant showed  by  a  preponderance  of  evidence 
that  the  cider  sold  by  him  did  not  contain 
more  than  7%  per  cent,  of  alcohol,  and  upon 
this  ground  was  entitled  to  a  verdict  in  his 
favor,  and  that  the  circuit  court  erred  in  not 
so  holding. 

We  are  of  opinion  to  reverse  the  Judgment 
complained  of,  set  aside  the  verdict,  and  re- 
mand the  cause  to  the  circuit  court  for  a 
new  trial. 

Reversed. 


(107  Va.  €71) 

KNIGHTS   OF  COLUMBUS   v.   BUR- 
ROUGHS* BENEFICIARY. 

(Supreme  Court  of  Appeals  of  Virginia.    -Jan. 
16,  1908.) 

1.  Writ   of   Brbob— Instbtjctions— Bili*  of 

ExCEFTIONfi— Re  V  IE  w . 

Instmctions  not  embraced  in  the  bill  of 
exceptions  cannot  be  considered  on  writ  of 
error. 

SE3d.  Note.— For  eases  in  point,  see  Cent  Dig. 
.  3,  Appeal  and  Error,  i  2930.] 

2.  Insurance— Mutual  Benefit  Insurance 
—Nonpayment  of  Dues— Forfeiture. 

A  beneficial  association,  organized  to  carry 
on  Sk  system  of  fraternal  insurance,  has  an  in- 
herent right  to  expel  members  for  nonpayment 
of  dues,  and  may  also  provide  in  its  laws  that 
such  nonpayment,  within  a  stipulated  time  after 
notice,  shall,  without  further  notice  to  the  de- 
linquent member,  ipso  facto  work  a  forfeiture. 
fBd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  28,  Insurance,  §§  1895,  1917,  1918.] 

8.  Same— Charter  and   By-Laws. 

A  member  in  a  beneficial  association  who 
holds  a  certificate  stipulating  that  he  shall  be 
bound  by  the  charter  and  by-laws  of  the  as- 
sociation is  conclusively  presumed  to  know  the 
charter  and  by-laws. 

4.  Same— Nonpayment  of  Dues— Effect. 

Where  the  laws  of  a  fraternal  insurance 
order  provide  that  nonpayment  of  an  assess- 
ment, continuing  for  a  specified  time,  shall  oper- 
ate ipso  facto  to  terminate  the  connection  be- 
tween the  order  and  the  delinquent  member,  and 


to  forfeit  his  rights  as  such,  nonpayment  of  an. 
assessment,  continuing  for  the  specified  time, 
forfeits  the  right  of  the  delinquent  memt>er 
without  action  on  the  part  of  the  order;  but 
where  the  laws  of  the  order  require  that  some- 
thing shall  be  done  by  it  to  make  the  expulsion 
of  a  member  complete,  to  terminate  his  rights. 
a  strict  compliance  with  the  procedure  pre- 
scribed  is  essential. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1917,  191&1 

5.  Same. 

\Miere  the  by-laws  of  a  fraternal  insar- 
ance  order  provide  that  an^  member  of  the 
order  "shall  ipso  facto  forfeit  his  membership 

♦  *  *  who  fails  ♦  *•  *  to  pay  his  *  *  * 
assessment  for  30  days  from  the  date  of  mailing 

♦  *  •  the  notice  for  assessment"  etc.,  the 
failure  to  pay  an  assessment  within  the  pre- 
scribed time  after  notice  thereof  works  a  for- 
feiture of  the  rights  of  the  delinquent  member, 
though  the  courts  are  astute  to  discovei;  modes 
of    escape    from    declaring    such    a    forfeiture. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1917.  1918.] 

6.  Same  —  Nonpayment    of    Assessments  — 
Waiver. 

The  by-laws  of  a  fraternal  insurance  order, 
consisting  of  local  councils,  provided  that  any 
member  who  should  neglect  to  pay  his  assess- 
ment should  ipso  facto  forfeit  his  membership, 
and  that  no  money  should  be  transferred  from 
the  treasury  of  any  council  except  by  two-thirds 
vote  at  a  regular  meeting,  etc.  A  member  of 
a  local  council  failed  to  pay  his  assessments, 
but  the  local  council,  without  complying  with 
the  by-laws,  paid  the  same  from  its  treasury. 
The  order  had  no  knowledge  of  the  facts.  Held^ 
that  the  local  council,  in  undertaking  to  make 
good  the  member's  delinquency,  acted  as  nia 
agent,  not  as  agent  of  the  national  council, 
and  that  the  order  did  not  waive  the  forfeiture 
resulting  from  the  nonpayment  of  the  assess- 
ments, and  was  not  estopped  from  setting  it  up 
in  defense  to  an  action  on  the  certificate. 

[E)d.  Note.— For  cases  in  point,  see  Cent  Dl^ 
vol.  28.  Insurance,  §§  1907-1916.] 

Error  to  Corporation  Court  of  Alexandria. 

Action  by  Mary  A.  Burroughs  against  the 
Knights  of  Columbus.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded  for  new  triaL 

John  M.  Johnson  and  Leo.  P.  Harlow,  for 
plaintiff  in  error.  Crandall  Mackay  and  Wm. 
B.  Rielly,  for  defendant  in  error. 

KEITH,  P.  This  suit  was  brought  by 
Mary  A.  Burroughs,  as  beneficiary  of  Wil- 
liam J.  Burroughs,  deceased,  in  the  corpora- 
tion court  of  the  city  of  Alexandria,  against 
the  Knights  of  Columbus,  a  corporation,  in- 
corporated under  the  laws  of  the  state  of 
Connecticut,  and  doing  business  in  the  state 
of  Virginia.  The  defendant  appeared  and 
pleaded  non  assiunpsit  and  two  special  pleas. 
The  plaintiff  took  issue  upon  the  first  plea, 
and  filed  special  replication  to  the  second  and 
third  pleas.  Issue  was  Joined  thereon.  The 
Jury  gave  a  verdict  for  the  plaintiff  for  the 
sum  of  $1,000.  The  court  rendered  Judgment 
upon  that  verdict,  and  the  case  is  now  before 
us  upon  a  writ  of  error. 

The  plaintiff  in  error  here  (defendant  in 
the  court  below)  assigns  as  error  the  rulinsf  of 
the  court  in  granting  three  instructions  ask- 
ed for  by  the  defendant  in  error,  aa  shown 
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by  biU  of  ezceptlODB  No.  1.  Upon  referring, 
bowever,  to  that  bill,  it  appears  that  only 
one  instruction  is  mentioned,  which  is  in  the 
following  words: 

"The  jury  are  instructed  that  the  local 
lodge  bad  the  power  to  advance  assessments 
for  Its  delinquent  members,  unless  there  was 
something  in  the  constitution  and  by-laws  of 
tbe  national  or  subordinate  council  prohibit- 
ing such  advances.*' 

If  other  instructions  were  given  at  the  in- 
stance of  the  plaintiff,  they  are  not  properly 
part  of  the  record,  and  cannot  be  considered 
by  this  court  At  the  conclusion  of  the  print- 
ed transcript  of  the  record  it  does  appear 
that  three  Instructions  were  granted  at  the 
instance  of  plaintiff.  We  have  quoted  in- 
struction No.  1,  and  instructions  Nos.  2  and 
3,  not  having  been  embraced  in  the  bill  ot 
exceptions,  cannot  be  considered  by  us. 

From  bill  of  exceptions  No.  2  It  appears 
that  the  court  was  aslced  to  grant  plaintiff 
in  error  three  instructions,  which  the  court 
refused  to  do,  and  Its  refusal  is  assigned  as 
error.    These  instructions  are  as  follows: 

"The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  William  J. 
Burroughs  failed,  neglected,  or  refused  to  pay 
his  assessment  for  the  months  of  April,  May, 
June,  July,  August,  and  September,  1004,  in 
tbe  time  prescribed  by  the  by-laws,  that  being 
tbe  regular  monthly  assessment  due  by  him, 
and  after  he  had  been  requested  to  pay  same 
by  Richard  L.  Came,  Jr.,  the  financial  secre- 
tary of  Fitzgerald  Council  No.  459,  Knights 
of  Columbus,  then  he  forfeited  his  member- 
ship in  the  Knights  of  Columbus,  and  the 
plaintiff  cannot  recover  in  this  action. 

••The  jury  are  further  instructed  that  as  a 
matter  of  law  the  receipt  of  said  money  by 
tbe  said' Came,  financial  secretary  of  Fitz- 
gerald Council  No.  459.  Knights  of  Columbus, 
on  behalf  of  said  William  J.  Burroughs,  was 
without  right  or  authority  on  his  part,  and 
that  the  acceptance  by  him  of  said  money 
was  not  a  waiver  of  the  conditions  by  the 
said  defendant  under  which  said  benefit  cer- 
tificate was  issued.  To  the  contrary  each 
and  every  benefit  certificate  is  issued  only 
npon  the  conditions  stated  in  and  subject  to 
the  constitution  and  by-laws  of  the  order  of 
said  Knights  of  Columbus. 

•TThe  jury  are  further  Instmcted  that  the 
said  Richard  L.  Came,  Jr.,  as  financial  secre- 
tary of  the  said  Fitzgerald  Coimcil  No.  459, 
Knights  of  Columbus,  and  said  Fitzgerald 
Council  No.  459,  Knights  of  Columbus,  in  ad- 
ministering the  powers  and  duties  provided 
under  the  laws  of  said  defendant,  were  not 
the  agents  of  the  said  order,  but  the  agents 
of  the  members  thereof,  and  that  the  accept- 
ance of  said  money  by  said  Came  after 
said  forfeiture  of  membership  of  said  Wil- 
liam J.  Burroughs  did  not  create,  or  cannot 
be  construed  to  create,  any  liability  on  the 
part  of  said  defendant  to  said  plaintiff. 
Therefore  the  verdict  should  be  for  the  de- 
fendant'* 


Tbe  evidence  before  tbe  Jury,  in  tbe  light 
of  which  these  instructions  are  to  be  con- 
sidered, was  as  follows:  Tbe  Knights  of 
Columbus  is  a  corporation,  organized  under 
the  laws  of  the  state  of  Connecticut,  for  the 
purpose  of  carrying  on  a  system  of  fraternal 
insurance  by  means  of  subordinate  lodges 
located  throughout  the  various  states  of  the 
Union.  Of  these  subordinate  lodges  one  was 
known  as  ••Fitzgerald  Council,  No.  459,"  lo- 
cated In  Alexandria,  Va.  One  of  the  mem- 
bers of  this  council  was  William  J.  Bur- 
roughs, who  made  application  for  member- 
ship on  April  14,  1902,  and  to  whom  a  bene- 
fit certificate  was  Issued  on  the  25th  day  of 
June,  1902.  By  the  terms  of  this  certificate 
Burroughs  agreed  to  comply  with  all  the  re- 
quirements and  conditions  therein  set  out,  and 
also  those  contained  in  the  original  application 
made  by  him  for  membership  in  the  organiza- 
tion. He  agreed  to  comply  with  the  constitu- 
tion, laws,  mles,  and  regulations  governing 
the  defendant  order,  and  the  defendant 
agreed  to  pay  to  the  beneficiary,  plaintiff  in 
this  action,  Mary  A.  Burroughs,  the  sum  of 
$1,000,  provided  that  the  said  William  J.  Bur- 
roughs was,  at  the  time  of  his  death,  a  mem- 
ber of  said  order  in  good  standing;  all  of 
which  conditions  and  provisions  were  ac- 
cepted and  subscribed  to  by  Burroughs  in  bis 
benefit  certificate.  Burroughs,  during  the 
time  of  his  membership,  agreed  to  pay  cer- 
tain assessments,  as  provided  for  in  defend- 
ant's laws,  sections  85  and  89.  There  was 
due  from  Burroughs  an  assessment  for  the 
month  of  April,  1904,  for  the  sum  of  80  cents, 
which  was  not  paid;  nor  were  the  assess- 
ments paid  for  the  months  of  May,  June, 
July,  August,  and  September,  1904.  Section 
167  of  plaintiff  in  error's  by-laws  provides: 
"Any  member  of  this  order  shall  ipso  facto 
forfeit  his  membership  In  the  order,  who 
fails,  neglects  or  refuses  to  pay  his  propor- 
tionate part  of  any  assessment  for  thirty 
days  from  the  date  of  mailing  or  transmit- 
ting the  notice  for  assessment  by  the  secre- 
tary of  his  coimcil,  or  of  the  regular  monthly 
assessment,  within  thirty  days  from  the  first 
day  of  the  month  in  which  levied.*' 

By  section  217  it  is  provided:  "A  member 
of  the  order  suspended  for  nonpayment  of 
assessments,  dues  or  fines,  wishing  to  be  re- 
instated, must  within  one  year  from  the  date 
of  suspension,  make  written  application  to 
and  at  a  meeting  of  the  council  from  which 
he  was  suspended,  upon  a  blank  issued  by 
the  order.  Said  application  shall  be  balloted 
upon  and  forwarded  by  the  financial  secre- 
tary to  the  national  secretary,  with  the  ap- 
proval or  disapproval  of  the  council  record- 
ed thereon,  and  with  the  certificate  of  the 
financial  secretary  that  all  arrearages  of  as- 
sessments and  dues  have  b^n  paid.  If  an 
Insurance  member,  the  committee  on  rein- 
statement shall  then  act  upon  said  applica- 
tion, and  the  applicant  can  only  be  rein- 
stated upon  such  conditions  as  said  commit- 
tee may  direct  and  determine,  provided  if 
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such  application  Is  made  within  three  months 
from  date  of  forfeiture  of  membership,  tlie 
proTislons  of  this  section  relatiye  to  l>allot 
and  approval  by  the  council,  fihall  not  apply. 
If  an  associate  member,  no  action  of  the 
committee  on  reinstatement  Is  necessary. 
Upon  approval  of  the  council  and  otherwise 
complying  with  this  section  he  is  reinstat- 
ed." 

By  section  125  of  the  by-laws  It  is  provid- 
ed: "No  money  shall  be  paid  or  transferred 
from  the  treasury  of  any  council  (except  such 
moneys  as  the  council  is  called  upon  to  regu- 
larly pay  for  its  current  expenses  and  as 
provided  by  the  laws  of  the  order,  or  for 
purposes  approved  by  the  national  council  or 
board  of  directors)  unless  by  a  two-thirds 
vote  of  the  members  present  and  voting  at  a 
regular  meeting  held  subsequent  to  a  regular 
meeting  at  wliich  notice  in  writing  of  a  res- 
olution or  intention  to  pay  or  transfer  fiuch 
money  and  the  purposes  and  amount  to  be 
paid  or  transferred  shall  have  been  given  and 
regularly  read." 

The  benefit  certificate  copied  in  the  record 
appears  to  have  been  issued  on  the  express 
condition  that  the  statements  made  by  the 
applicant  in  his  application  for  membership 
are  warranted  as  true  and  made  a  part  of 
the  contract,  and  upon  the  further  condition 
"that  said  member  complies  in  the  future 
with  the  constitution,  laws,  and  regulations 
now  governing  said  order,  or  that  may  here- 
after be  enacted  to  govern  said  order."  And 
in  section  12  of  his  application  he  covenants 
that  he  "will  conform  to  and  abide  by  the 
constitution,  by-laws,  rules  and  regulations 
of  said  order,  and  of  any  council  thereof, 
of  wtiich  I  may  at  any  time  be  a  member, 
which  may  now  be  In  force,  or  which  may 
at  any  time  hereafter  be  adopted  by  the 
proper  authorities,  or  submit  to  the  penalty 
now  or  hereafter  provided  for  the  breach  or 
violation  of  such  constitution,  by-laws,  rules 
or  regulations." 

William  J.  Burroughs  died  on  October  15, 
1904.  He  had  failed  to  pay  his  assessments 
for  the  months  of  April,  May,  June,  July, 
August,  and  September,  1904.  It  was  shown 
by  the  evidence  of  the  financial  secretary 
of  Fitzgerald  Council  that  it  was  the  cus- 
tom of  that  council  to  keep  up  the  dues  of 
members  who  were  in  arrears — to  use  his  own 
language:  **The  council  ordered  me  to  carry 
every  man.  That  was  passed  at  every  meet- 
ing for  every  assessment.  It  was  always 
paid  within  30  days.  Before  I  would  have  a 
chance  to  read  the  delinquent  list  a  motion 
would  be  made  that  we  carry  the  delin- 
quents." That  this  action  was  taken  by  the 
local  board,  knowing  that  some  of  the  mem- 
l>ers  were  delinquent,  and  before  a  list  of  the 
delinquents  coul4  be  read  a  motion  would  be 
made  to  carry  them  all.  These  payments 
for  Burroughs  and  other  delinquents  were 
made  by  warrant  drawn  on  the  treasurer 
against  the  insurance  fund. 

It  appears  from  the  evidence  of  the  finan- 


cial secretary  that  he  called  upon  Burroughs 
frequently  for  his  assessments,  and  he  wotUd 
do  so  upon  an  average  of  twice  a  month,  at 
his  home,  at  his  place  of  employment,  and 
elsewhere. 

The  defendant  in  error  proved  by  another 
witness  that  it  was  the  custom  for  the  sec- 
retary of  the  national  council  to  forward  to 
the  Fitzgerald  Council  a  statement  of  the 
amount  due  for  insurance  members,  and  the 
secretary  of  the  local  council  would  then  for- 
ward the  amount  by  check;  that  the  local 
lodge  kept  alive  the  membership  of  all  its 
members  by  paying  their  dues;  that  up  to 
the  time  of  the  death  of  Burroughs  the  local 
council  had  carried  members  from  month  to 
month,  and  paid  the  assessments  out  of  the 
general  f imd ;  and  that  Burroughs  had  been 
asked  to  meet  the  assessments  due  by  him, 
and  he  always  replied  that  he  would  do  so 
at  the  next  meeting.  He  never  in  terms  re- 
fused to  pay. 

It  further  appears  that  the  secretary  of  the 
national  council  had  no  knowledge  of  the  cus- 
tom of  the  local  council,  and  when  he  receiv- 
ed checks  was  not  aware  that  they  were  in 
part  for  money  advanced  to  meet  the  assess- 
ments of  delinquent  members  of  the  subor- 
dinate lodge. 

Some  time  after  Burroughs,  the  Insured, 
became  111,  and  four  days  before  his  death, 
to  wit.  on  October  13,,  1904,  the  sum  of  |10.- 
40  was  paid  to  the  financial  secretary  of  the 
Fitzgerald  Council,  in  settlement  of  the 
amount  that  lodge  had  theretofore  advanced 
to  the  national  council  on  account  of  assess- 
ments against  William  J.  Burroughs. 

The  Knights  of  Columbus  is  a  beneficial 
association,  organized  for  the  purpose  of  car- 
rying on  a  system  of  fraternal  insurance, 
and  not  for  purposes  of  gain  and  profit  The 
nonpayment  of  dues  and  assessments,  in  such 
an  organization,  Is  subversive  of  the  funda- 
mental object  of  the. society,  tends  to  Its  de- 
struction, and  is  a  violation  of  the  mem- 
ber's duty  as  a  corporator.  Not  only  has 
such  a  society  an  inherent  right  to  expel 
members  for  nonpayment  of  dues  and  as- 
sessments, but,  from  its  nature  and  neces- 
sities, it  has  a  right  to  provide  in  its  laws 
that  such  nonpayment  within  a  stipulated 
time  after  notice  shall,  without  personal  or 
other  notice  to  the  delinquent  member,  ipso 
facto  work  a  forfeiture  of  all  the  member's 
rights  of  membership.  Niblack  on  Ben.  Soc. 
&  Accident  Ins.  (2d  Ed.)  §  39. 

In  Klein  v.  Insurance  Co.,  104  U.  S.  88, 
26  L.  Ed.  662,  it  is  said:  "A  condition  in  a 
policy  of  life  insurance,  that  If  the  stipulat- 
ed premium  shall  not  be  paid  on  or  before  a 
certain  day,  the  policy  shall  cease  and  de- 
termine, is  of  the  very  essence  and  substance 
of  the  contract  Against  a  forfeiture  caused 
by  failure  to  pay,  a  court  of  equity  cannot 
relieve." 

And  in  Thompson  v.  Insurance  Co,,  104 
U.  S.  252,  26  L.  Ed.  765,  it  is  said:  "Whei-e 
the  policy  provides  that  It  shall  be  forfeited 
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upon  the  failure  of  the  assured  to  pay  the 
annual  premium  ad  diem,  or  to  pay  at  matu- 
rity his  promissory  note  therefor,  the  ac- 
ceptance by  the  company  of  the  note,  al- 
though a  waiver  of  such  payment  of  the  pre- 
mium, brings  into  operation  so  much  of  the 
condition  as  relates  to  the  note."  "Prompt 
payment,"  said  the  court,  '*and  regular  inter- 
est, constitute  the  life  and  soul  of  the  life  in- 
surance business,  and  the  sentiment  long 
prevailed  that  it  could  not  be  carried  on 
without  the  ability  to  impose  stringent  con- 
ditions for  delinquency.  More  liberal  views 
hare  obtained  on  this  subject  in  recent  years, 
and  a  wiser  policy  now  often  provides  express 
modes  of  avoiding  the  odious  result  of  for- 
feiture. The  law,  however,  has  not  been 
changed,  and  if  a  forfeiture  is  provided  for 
in  case  of  nonpayment  at  the  day,  the  coturts 
cannot  grant  relief  against  it.  The  insurer 
may  waive  it,  or  may  by  his  conduct  lose 
his  right  to  enforce  it,,  but  that  is  all." 

In  Metropolitan  Life  Ins.  Co.  v.  Hall,  104 
Ya.  572,  52  S.  £.  345,  it  is  said:  "An  insur- 
ed should  look  at  his  policy  and  conform  to 
it,  and  limitations  of  the  agent's  authority 
should  be  effective,  unless  the  insurance  com- 
pany, by  a  course  of  business  or  otherwise, 
has  waived  the  limitation  on  the  agent's  pow- 
er of  waiver.  An  agent  to  collect  premiums 
has  no  authority  to  extend  the  time  of  pay- 
ment of  an  overdue  premium,  and,  where  the 
policy  declares  a  forfeiture  for  failure  to  pay 
at  maturity,  and  forbids  waiver  by  agents, 
their  agreements  to  extend  time  of  payment 
do  not,  as  a  rule,  bind  the  company."  See, 
also.  United  Modems  v.  Rathbun,  104  Va. 
736,  52  S.  E.  552. 

In  Mut  F.  Ins.  Co.  v.  Miller  Lodge  I.  O. 
O.  F.,  58  Md.  463,  it  was  held  that.  •*when  a 
party  takes  out  a  policy  in  a  mutual  insur- 
ance company,  and  the  contract  is  complete, 
he  at  once  becomes  a  member,  and  is  bound 
by  the  rules  and  provisions  of  the  charter 
and  by-laws  of  the  company,  and  he  Is 
presumed  to  have  knowledge  of  them  all. 
*  *  *  Although  there  may  be  a  habit  or 
usage  of  the  company  to  give  notice  to  the 
members  of  the  amount  of  the  annual  inter- 
est and  the  time  of  payment,  yet,  if  no  obli- 
gation to  give  such  notice  is  created  by  the 
charter  or  by-laws  of  the  company,  there 
is  nothing  in  such  habit  or  usage  that  could 
impose  such  a  duty  upon  the  company,  with 
the  consequence  of  making  the  notice  a  con- 
dition precedent  to  the  right  of  the  company 
to  receive  the  interest  on  the  premium  note, 
according  to  the  contract  of  Insurance.  The 
company  is  under  no  obligation  to  give  such 
notice,  and  assumes  no  responsibility  In  giv- 
ing it  The  duty  of  the  assured  to  pay  at 
the  day  is  the  same,  whether  notice  be  giv- 
en or  not" 

Applying  the  principles  of  that  case  to  the 
one  before  us,  there  can  be  no  doubt  that 
the  insured  was  bound  by  the  rules  and  pro- 
visions of  the  charter  and  by-laws  of  the  or- 
der of  which  he  was  a  member,  and  that  he 


was  conclusively  presumed  to  have  knowl- 
edge of  them  all,  with  tills  difference  between 
the  two  cases,  that  in  that  under  considera- 
tion there  is  no  evidence  of  any  habit  or 
usage  of  the  national  council  to  grant  in- 
dulgence to  its  members,  or  to  give  them  no- 
tice of  delinquency,  or  that  there  was  any 
obligation  upon  its  part  to  do  so,  or  any 
knowledge  that  any  such  usage  or  habit  had 
grown  up  in  and  was  practiced  by  the  local 
lodge. 

In  Rood  V.  Ben.  Ass'n  (C.  C.)  31  Fed.  62*  it 
is  held  that,  where  the  laws  of  a  benefit  so- 
ciety provide  that  If  a  member  neglects  or 
refuses  to  pay  any  assessment  for  a  specified 
period  he  shall  cease  to  be  a  member,  and 
the  secretary  shall  strike  his  name  from 
the  roll,  such  laws  are  self-executing,  and 
the  member  so  omitting  to  pay  loses  his 
rights  as  a  member,  although  the  secretary 
d(^  not  strike  his  name  from  the  roll. 

In  McDonald  v.  Ross-Lewin,  29  Hun  (N. 
Y.)  87,  section  1,  art.  10,  of  the  by-laws  of 
the  association,  provided  that,  if  any  member 
should  neglect  to  pay  any  dues  or  assess- 
ments required  by  the  by-laws,  "then  and  in 
such  case  such  membership  shall  cease  and 
determine  at  once  without  notice  and  an 
claims  be  forfeited  to  the  association."  It 
was  held  that  the  neglect  to  pay  an  assess- 
ment for  80  days  after  notice  thereof  ipso 
facto  determined  the  membership  of  the  de^ 
linquent. 

In  Illinois  Masons'  Benevolent  Society  v. 
Baldwin,  86  111.  479,  it  was  held:  ''Where  a 
certificate  of  membership  in  a  society,  which 
provides  for  paying  a  certain  sum  of  money 
on  the  death  of  the  member,  also  requires 
the  party  to  pay  all  assessments  against  him 
within  10  days  after  notice  thereof,  or  the 
certificate  shall  be  null  and  void,  and  the 
by-laws  of  the  society  provide  that  a  party 
failing  to  pay  his  assessments  within  10  days 
after  notice  shall  forfeit  his  membership 
and  all  benefits  therefrom,  and  the  party,  in 
his  application  for  membership,  agreed  to  be 
bound  by  the  rules  and  regulations  of  the 
society,  a  failure  or  neglect  to  pay  an  assess- 
ment within  10  days  after  notice  of  the  same 
will  prevent  any  recovery  upon  the  certifi- 
cate upon  his  death,  unless  there  is  shown  a 
waiver  of  the  forfeiture,  or  facts  estopping 
the  society  from  insisting  upon  the  same;'* 
that,  "when  a  party  in  default  in  the  pay- 
ment of  assessments  against  him,  as  a  mem- 
ber of  a  benevolent  society,  has  not  been  In- 
duced by  the  society  or  Its  agents  to  do,  or 
to  omit  to  do,  any  act  which  he  would  not 
otherwise  have  done  or  omitted,  the  society 
will  not  be  estopped  from  insisting  upon  a 
forfeiture  of  his  rights  for  his  neglect  to 
pay.  Proof  of  a  custom  is  never  admitted 
to  overcome  or  change  the  express  terms 
of  a  contract.  Proof  by  a  witness  that  in 
certain  instances  known  to  him  a  forfeiture 
was  not  exacted,  without  showing  this  to  be 
uniform  and  Its  duration,  is  not  sufiftcient  to 
show  a  custom." 
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Wblle  the  authorities  concnr  In  conceding 
the  right  of  beneficial  societies  in  their  con- 
stitutions and  by-laws  and  in  their  contracts 
of  inmirance,  to  Impose  conditions,  a  failnre 
to  comply  with  which  Is  visited  with  a  for- 
feiture of  all  rights  in  the  society,  there  Is 
some  apparent  diversity  of  opinion  among 
the  cases  as  to  whether  or  not  it  Is  neces- 
sary for  the  society  to  give  notice  or  take 
any  formal  action  in  order  to  make  the  for- 
feitm*e  effectual.  But  it  wiN  be  found,  we 
think,  upon  a  careful  examination  of  the  au- 
thorities, that  the  difference  really  grows 
out  of  the  construction  of  the  constitution 
and  by-laws  of  the  particular  society.  If, 
for  instance,  the  laws  of  the  society  provide 
that  the  nonpayment  of  an  assessment,  con- 
tinuing for  a  specified  time,  shall  operate 
ipso  facto  to  determine  the  connection  be- 
tween the  society  and  the  delinquent  mem- 
ber, and  to  forfeit  his  rights  as  such  member, 
we  know  of  no  case  in  which  the  power  of 
such  a  society  to  make  and  enforce  such  a 
rule  has  been  denied;  but  where.  In  accord- 
ance with  the  terms  of  the  constitution  and 
by-laws  of  the  society,  anything  is  to  be  done 
on  the  part  of  the  society  itself  to  make  the 
expulsion  of  the  member  complete  to  ter- 
minate his  rights  and  Interests  In  the  society, 
the  courts  require  a  strict  compliance  with 
the  course  of  procedure  prescribed,  and  are 
astute  to  discover  any  departure  which  will 
enable  them  to  Interfere  and  prevent  a  for- 
feiture. 

For  example,  in  Madeira  v.  Merchants'  Ex- 
change Mut  Ben.  Soc.  (O.  C.)  16  Fed.  749, 
where  a  certificate  of  membership  in  the 
nature  of  a  life  policy,  Issued  by  the  mutual 
society,  provided  that  the  amount  of  Insur- 
ance therein  specified  should  be  paid  in  case 
of  the  member's  death  to  his  beneficiary,  on 
condition  that  he  had  ''complied  with  the 
by-laws  of  the  society,"  and  the  by-laws  pro- 
vided that  members  should  forfeit  their  mem- 
bership if  they  failed  to  pay  their  dues  with- 
in 30  days  after  publication  of  an  assess- 
ment, and  it  appeared  from  the  evidence  that 
the  assured  had  faifed  to  pay  an  assessment 
within  the  time  specified,  and  that  it  remain- 
ed unpaid  at  the  time  of  his  death,  It  was 
held  that  he  had  forfeited  his  membership, 
and  that  there  could  be  no  recovery  under 
his  certificate. 

So  in  Borgraefe  v.  Supreme  Lodge,  Knights 
and  Ladles  of  Honor,  22  Mo.  App.  127,  it 
was  held  that,  "under  a  law  of  a  benevolent 
society,  which  makes  the  nonpayment  of  as- 
sessments for  a  given  period  after  notice 
operate  as  a  suspension  ipso  facto  of  the  de- 
linquent member,  it  is  not  necessary  that  the 
suspension  should  be  judicially  determined 
by  any  judicatory  of  the  order." 

In  Bacon  on  Ben.  Soc.  &  L.  Ins.,  vol.  2,  § 
385.  after  a  full  consideration  of  the  subject 
and  the  citation  of  numerous  authorities  up- 
on the  one  part  and  the  other,  the  conclusion 
is  reachedr  that  "If,  by  the  laws  of  the  so- 
ciety, nonpayment  of  an  assessment  operates 


as  a  forfeiture,  time  Is  of  the  essence  of  the 
contract,  and  the  member  must  elect,  every 
time  he  la  called  upon  to  pay  an  assessment, 
either  to  pay  within  the  stipulated  time,  or 
suffer  the  penalty  of  loss  of  membership  and 
its  benefits  by  neglecting  or  refusing  to  pay 
within  that  time.  •  *  •  The  question  is 
one  of  construction,  and  we  give  in  a  note 
the  cases  not  heretofore  cited  holding  that 
Ipso  facto  suspension  resulted  from  nonpay- 
ment, and  also  those  holding  to  the  contrary." 
An  examination  of  these  diverse  authorities 
will  show  that  in  every  case  in  which  It  was 
held  that  the  failure  to  pay  did  not  operate 
a  suspension  ipso  facto  there  was  something 
In  a  just  construction  of  the  constitution  and 
by-laws  which  showed  that  aflftrmative  ac- 
tion on  the  part  of  the  society  was  necessary ; 
in  other  words,  that  In  all  such  cases  the 
nonpayment  of  the  dues  and  assessment  did 
not,  under  the  particular  constitution  or  by- 
laws, operate  Ipso  facto  and  by  its  own  force 
to  terminate  membership  in  the  society. 

In  concluding  the  discussion  of  this  branch 
of  the  case,  we  shall  refer  to  section  289  of 
Niblack  on  Ben.  Soc.  (2d  Ed.).  The  whole  of 
the  section  is  pertinent,  but  too  long  for 
quotation.  It  Is  in  part  as  follows:  ''How- 
ever abhorrent  it  may  be  to  all  reason  to 
permit  the  expulsion  of  a  member  without 
notice  and  hearing,  or  opportunity  to  be 
heard,  for  an  alleged  violation  of  his  duty 
as  a  citizen  or  a  corporator,  and  notwith- 
standing the  fact  that  a  by-law  providing 
that  on  such  charges  a  member  may  be  ex- 
pelled by  a  vote  of  the  society  In  his  absence 
and  without  notice  is  illegal  and  invalid,  it 
may  be  laid  down  as  certain  that,  from  the 
very  nature  of  the  plan  of  mutual  assess- 
ment Insurance,  it  is  proper  for  mutual  bene- 
fit societies  to  provide  that  nonpayment  of  an 
assessment  within  a  specified  time  after  no- 
tice shall  Ipso  facto  woii^  a  forfeiture  of  the 
Insurance  and  an  expulsion  of  the  defaulting 
member.  It  Is  true  that,  where  such  strin- 
gent clauses  of  forfeiture  are  made  a  part 
of  the  contract,  they  are  usually  accompanied 
by  provisions  for  the  reinstatement  of  the 
delinquent  member  upon  equitable  terms, 
but  such  provisions  are  not  necessary  to 
the  validity  of  the  terms  of  forfeiture.  These 
societies  depend  exclusively  upon  the  pay- 
ment of  assessments  to  meet  their  losses  and 
expenses,  and  only  by  the  prompt  payment 
of  assessments  by  their  members  can  they 
maintain  their  solvency  and  responsibility. 
The  only  practical  way  which  they  have  of 
enforcing  payment  of  their  assessments  is  by 
forfeiting  Insurance  contracts  and  expelling 
the  delinquent  members  for  nonpayment,  and 
this  power  is  necessary  for  the  existence  of 
such  societies.  To  hold  that  specific  notice 
to  the  member  must  be  given  of  the  time 
and  place  at  which  he  will  be  called  upon 
to  answer  the  charge  of  having  failed  to  pay 
his  assessment  within  the  stipulated  time, 
and  that  a  judicial  act  of  the  society  expel- 
ling the  delinquent  member  is  necessary  in 
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order  to  terminate  his  rights  under  the  con- 
/:ract,  and  to  hold  further  that  such  proceed- 
ings may  not  be  waived  by  express  contract 
of  the  parties  would  be  to  extend  unduly  the 
period  of  insurance  beyond  the  time  for 
which  a  consideration  had  been  paid,  would 
offer  encouragement  to  careless  members,  and 
greatly  impair  the  ability  of  the  societies  to 
carry  on  the  work  for  which  they  are  or- 
ganized." 

In  Knights  of  Honor  ▼.  Deters,  95  Va.  610, 
29  S.  E.  322.  Judge  Riely,  speaking  for  this 
court,  said:  "The  forfeiture  of  a  certificate  in 
a  benefit  society  is  not  waived  by  the  fact 
that  the  financial  reporter  of  a  subordinate 
lodge  is  in  the  habit  of  receiving  payment 
of  assesaments  after  the  end  of  the  month 
for  which  they  are  levied,  and  within  which 
they  are  payable,  under  the  penalty  of  sus- 
pension and  a  forfeiture  of  the  benefit  cer- 
tificate, when  there  is  no  evidence  that  the 
supreme  lodge,  which  is  sued  on  the  cer- 
tificate, is  aware  of  such  habit.*' 

In  Supreme  Council,  Royal  Arcanum,  v. 
Taylor,  121  Fed.  Oe,  57  C.  C.  A.  406,  the  court 
says:  "A  fraternal  benefit  association  can- 
not be  deemed  to  have  waived  a  condition 
of  its  contract  with  a  member  requiring  the 
payment  of  an  assessment  on  or  before  the 
last  day  of  each  calendar  month,  without 
notice,  and  which  provided  that  in  default  of 
such  payment  the  member  should  stand  sus- 
p^ided,  and  prohibited  the  collector  of  the 
local  council  from  receiving  an  assessment 
after  the  day  it  became  due;  nor  was  it  es- 
topped to  insist  upon  such  suspenslcm,  which 
occurred  some  days  before  the  member's 
death,  because  on  some  previous  occasions 
he  had  paid  after  the  close  of  the  month, 
where  that  fact  was  not  reported  to  the  local 
council  nor  known  to  the  supreme  council, 
but  where,  in  fact  the  assessment  had  In 
each  case  been  advanced  for  him  by  the  col- 
lector under  an  arrangement  between  them." 

In  Modem  Woodmen  of  America  v.  Tevis, 
117  Fed.  369,  54  a  a  A.  293,  the  court  says: 
''Stipulations  to  insure  the  prompt  payment 
of  benefit  assessments  constitute  the  substance 
and  the  essence  of  insurance  contracts  of 
beneficial  associations;"  and  that  "the  in- 
sured and  the  beneficiaries  under  contracts 
with  insurance  companies  and  beneficial  as- 
sociations are  charged  with  knowledge  of  the 
limitations  upon  the  powers  of  the  agents  of 
the  companies  which  are  found  in  the  poli- 
cies or  certificates  or  in  the  by-laws  or  appli- 
cations which  are  a  part  of  their  contracts, 
and  they  are  bound  by  these  limitations." 

In  that  case  the  by-laws  of  the  Modem 
Woodmen  of  America,  which  constituted  a 
part  of  the  contract  with  its  members  and 
beneficiaries,  provided  that  a  member  who 
fails  to  pay  a  benefit  assessment  at  the  time 
specified  fOr  its  payment  is  ipso  facto  sus- 
pended, and  his  benefit  certificate  is  thence- 
forth void;  that  he  may  be  reinstated  with- 
in a  certain  time,  if  in  good  health,  by  fur- 
nishing a  warranty  of  that  fact,  and  paying 


his  arrearages;  that  the  clerk  of  the  local 
camp  shall  collect  and  remit  to  the  head  camp 
the  assessments  paid  in  accordance  with  the 
by«laws;  that  he  shall  report  to  the  head 
camp  suspended  members;  that  he  is  the 
agent  of  the  local  camp  and  not  of  the  head 
camp;  and  that  no  act  or  omission  by  him 
shall  create  any  liability  or  waive  any  im- 
munity or  right  of  the  society.  It  was  held 
that  the  clerk  of  the  local  camp  is  the  agent 
of  the  head  camp  to  collect  and  remit  the 
benefit  assessments  in  accordance  with  the 
terms  of  the  by-laws;  that  his  authority  is 
limited  by  the  by-laws,  and  the  members  and 
beneficiaries  are  charged  with  knowledge  of 
these  limitations,  because  they  are  a  part  of 
their  contracts ;  and  that  the  clerk  of  the  lo- 
cal camp  has  no  authority  by  contract,  es- 
toppel, or  waiver  to  bind  the  society  to  its 
members  or  beneficiaries  either  by  extending 
the  time  of  payment  of  a  benefit  assessment, 
or  by  waiving  default  in  its  payment,  or  by 
reinstating  a  suspending  member  without  a 
warranty  of  good  health,  in  the  absence  of 
notice  or  knowledge  of  such  acts  and  acqui- 
escence therein  by  some  of  the  principal  offi- 
cers of  the  head  camp. 

There  is  much  in  that  case  which  resembles 
the  one  under  consideration. 

In  Jelly  v.  Muscatine  City  and  County  Mut 
Aid  Society,  120  Iowa,  089,  95  N.  W.  197,  98 
Am.  St  Rep.  378,  it  was  held  that  *'a  pro- 
vision in  the  constitution  of  a  mutual  benefit 
society  that  a  member  failing  to  pay  his  as- 
sessment within  15  days  after  being  notified 
by  the  secretary  stiallbe  suspended  is  not  a 
self-executing  provision,  and  a  member  who 
has  failed  to  pay  within  the  time  is  still  in 
good  standing,  no  action  having  been  taken  to 
suspend  him."  Constming  this  provision  of 
the  constitution,  the  court  says:  "The  ex- 
pression 'shall  be  suspended,'  as  the  same  ap- 
pears in  said  article,  is  declaratory  merely  of 
the  right  of  the  association  to  suspend  for 
nonpayment  of  assessments,  and  it  cannot  be 
said  that  membership  or  standing  has  been 
lost  or  forfeited  as  long  as  the  society  does 
not  see  fit  to  exercise  such  right  A  mere 
delinquency  of  a  member  of  a  mutual  bene- 
fit association  to  pay  dues  or  assessments  does 
not  defeat  his  good  standing  as  long  as  he 
has  a  right  to  pay  and  the  association  for 
bears  to  take  action"— citing  among  other  ca- 
ses Petherick  v.  Order,  114  Mich.  420,  72  N. 
W.  262. 

In  Warwick  ▼.  Supreme  Conclave,  Benights 
of  Damon,  107  6a.  115,  82  S.  E.  951,  it  was 
held  that  "the  nonpayment  of  an  assessment 
made  upon  the  member  for  the  common  bene- 
fit fund,  which  has  become  due  and  payable 
under  the  laws  of  the  association,  will  not 
ipso  facto  amount  to  a  forfeiture  of  the  bene- 
fit of  life  insurance  provided  for  in  the  cer- 
tificate, it  appearing  that  there  is  no  law  or 
rule  of  thp  association  expressly  providing 
that  such  nonpayment  will  of  itself  work  a 
forfeiture." 

In  Puhr  V.  Grand  Lodge  German  Order  of 
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Hanigarl,  77  Mo.  App.  47,  it  was  held  that 
under  the  constitution  and  by-laws  of  the 
defendant  society  a  mere  delinquency  in  the 
payment  of  dues  does  not  defeat  the  good 
standing  of  a  member.  "So  long  as  the  mem- 
ber has  a  right  to  pay  and  the  lodge  forbears 
to  take  action,  he  remains  in  good  .standing." 
The  provision  of  the  by-laws  In  that  case 
was,  that  "members  who  owe  three  months' 
dues  and  assessments  shall  in  the  first  meet- 
ing of  the  fourth  month  be  stricken  from  the 
membersliip  roll."  The  court  was  of  opinion 
that  under  that  section  the  delinquency  of  the 
member  would  not  ipso  facto  result  in  a  for- 
feiture of  membership  until  the  first  meet- 
ing of  the  local  lodge  in  the  fourth  month 
after  the  default,  and  that  a  construction 
which  summarily  deprives  the  member  of  his 
rights  is  not  favored,  and  it  will  not  be  adopt- 
ed if  any  other  is  possible. 

In  American  Council  O.  tJ.  A.  M.  v.  Na- 
tional Council  O.  U.  A.  M.  of  the  U.  S.  of 
America,  63  N.  J.  Law,  52,  43  Atl.  2,  a  by- 
law provided  that  if  a  member  should  fail 
to  have  his  assessments  in  the  hai^ds  of  the 
secretary  within  30  days  from  the  date  of 
call,  he  should  forfeit  his  right  to  receive 
benefits  until  all  arrearages  were  paid,  and 
that  if  30  days  should  elapse  before  all  ar- 
rearages were  paid,  the  member  should  be 
suspended  from  the  department  It  was 
held  that  "a  failure  to  pay  assessments 
within  30  days  after  they  became  due  did 
not  of  itself  operate  to  suspend  the  default- 
ing member,  but  that  affirmative  action  on 
the  part  of  the  society  was  required  to  pro- 
duce that  result"  The  court  in  Its  opinion 
laid  stress  upon  the  expression  ''shall  be  sus- 
pended," contending  that  action  is  to  be  tak- 
en by  the  national  council  for  the  accom- 
plishment of  that  result  after  the  default 
has  continued  for^the  specified  time,  and  un- 
til such  proceedings  are  taken  and  complet- 
ed the  local  council  still  retains  its  member- 
ship in  the  department 

All  of  which  goes  to  show  that  as  we  be- 
fore remarked,  courts  are  astute  (and  we 
may  add  properly  so)  to  discover  modes  of 
escape  from  declaring  a  forfeiture.  To  the 
same  effect  see  Order  of  United  Commercial 
Travelers  v.  McAdam,  125  Fed.  358,  61  C.  C. 
A.  22;  La  Marsh  v.  Society,  68  N.  H.  229,  38 
Atl.  1045. 

It  will  be  sufficient  to  recur  to  section 
167  of  the  by-laws  of  the  Knights  of  Colum- 
bus to  show  that  there  is  no  room  for  dis- 
cussion or  doubt  as  to  the  effect  of  a  fail- 
ure to  pay  an  assessment  for  the  stipulated 
period.  "Any  member  of  this  order  shall  ipso 
facto  forfeit  his  membership  In  the  order, 
who  fails,  neglects  or  refuses  to  pay  his 
proportionate  part  of  any  assessment  for 
thirty  days  from  the  date  of  mailing  or 
transmitting  the  notice  for  assessment  by 
the  secretary  of  his  council,  or  of  the  regu- 
lar monthly  assessment,  within  thirty  days 
from  the  first  day  of  the  month  in  which 
levied." 


This  brings  us  to  a  proposition  much  re- 
lied upon  by  defendant  in  error.  As  we 
understand  her  position,  she  did  not  rely, 
and  under  the  evidence  in  this  case  could  not 
have  relied,  upon  any  waiver  or  estoppel  up- 
on the  part  of  plaintiff  in  error.  The  de- 
fendant in  error  stands  squarely  upon  the 
proposition  that  the  Fitzgerald  Council  had 
the  right  to  pay,  and  did  pay,  the  dues  and 
assessments  of  its  members;  that  the  pay- 
ment of  all  the  dues  of  all  its  members  by 
the  local  council  to  the  national  council  satis- 
fied all  legal  demands  of  the  national  coun- 
cil; and  that,  as  the  amount  which  the  local 
council  had  advanced  on  behalf  of  Burroughs 
was  during  his  lifetime  paid  to  and  receiv- 
ed by  it  he  died  a  member  in  good  stand- 
ing. 

In  O'Grady  v.  Knights  of  Columbus,  62 
Conn.  223,  25  Atl.  Ill,  the  construction  of 
the  constitution  and  by-laws  of  this  society, 
as  they  then  existed  (that  case  having  been 
decided  in  1892),  became  necessary.  One  of 
the  regulations  of  the  society  at  that  time 
provided,  that  the  endowment  should  be  paid 
"upon  the  death  of  any  member  *  •  ♦ 
in'  good  standing  at  the  time  of  his  demise," 
and  that  a  member  should  "be  deemed  in 
good  standing  for  the  purpose  of  claiming 
endowment  who  at  the  time  of  his  death  was 
not  Indebted  to  his  council."  Another  ar- 
ticle provided  that  "members  four  months  in 
arrears  for  dues  shall  be  Ipso  facto  suspend- 
ed," and  that  "members  legally  suspended 
shall  not  be  entitled  to  any  of  the  privileges 
of  membership  whatever  until  reinstated  ac- 
cording to  law."  It  was  held  that  the  right 
of  the  beneficiary  of  a  deceased  member  to 
recover  the  endowment  depended  on  the 
question  whether  the  member  at  the  time  of 
his  death  was  indebted  to  his  council,  and 
not  upon  the  question  whether  he  had  been 
suspended  and  not  reinstated.  In  that  case 
the  member  at  the  time  of  his  death  was  in- 
debted to  his  council  for  several  assessments, 
and  had  been  suspended  and  not  reinstated. 
A  few  hours  before  his  death  his  beneficiary 
paid  the  amount  due  to  the  financial  secre- 
tary of  his  council  and  took  a  receipt  for  It 
It  was  held  that  this  payment  did  not  effect 
a  reinstatement  of  the  member,  but  that  it 
did  extinguish  his  indebtedness  to  his  coun- 
cil, so  that  at  the  time  of  his  death  he  was 
not  indebted,  and  his  beneficiary  was  en- 
titled to  the  endowment. 

Since  that  case  was  decided  the  laws  of 
the  order  have  been  amended,  and  as  amend- 
ed again  came  imder  the  consideration  of  the 
Supreme  Court  of  Connecticut  in  the  case 
of  Coughlin  v.  Knights  of  Columbus,  79  Conn. 
218,  64  Atl.  223,  where  it  was  held  that  "the 
terms  of  a  contract  between  a  member  of  a 
benefit  society  and  the  society  stipulating 
that  the  member  agrees  to  subject  himself  to 
the  constitution  and  by-laws  of  the  order  are 
determined  by  the  constitution  and  by-laws  of 
the  order  as  existing  when  the  memt)er  be- 
came a  member  and  as  amended  irom  time 
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to  tfanew"  It  appeared  in  that  case  that  not- 
withstanding the  constitution  and  laws  of  the 
•Todety  it  had  been  the  practice  for  a  long 
time  of  the  members  of  subordinate  councils 
not  to  pay  their  monthly  assessments  until 
required  to  do  so  by  a  collecting  officer  ap- 
pointed by  the  council,  and  it  had  been  the 
practice  of  Its  financial  secretary  to  receive 
the  money  so  paid  after  the  expiration  of  dO 
days  from  the  first  day  of  the  month,  and 
not  to  state  in  his  monthly  report  to  the  na- 
tional secretary  the  fact  that  certain  mem- 
bers had  paid  their  assessments  after  the 
time  prescribed  by  law  for  payment  had  ex- 
pired. The  national  secretary,  with  knowl- 
edge of  this  practice,  continued  to  issue  each 
regular  monthly  assessment  against  the  sub- 
ordinate council,  based  upon  the  number  of 
insurance  members  of  the  council  as  thus  re- 
ported to  him  by  the  financial  secretary,  and 
to  receive  and  accept  from  the  treasurer  of 
that  council  the  full  amount  of  each  such 
monthly  assessment  This  practice  continued 
with  the  knowledge  of  the  other  officers  of 
the  order  charged  with  duties  in  connection 
with  issuing  and  receiving  assessments  for 
the  death  benefit  fxmd  against  the  subordi- 
nate council.  A  similar  practice  had  for  a 
long  time  prevailed  in  the  other  councils  of 
the  order  in  respect  to  the  payment  by  their 
members  of  their  regular  monthly  assess- 
ments, and  a  similar  practice  with  respect  to 
the  issue  and  collection  of  assessments 
against  the  other  councils  of  the  order  had  in 
like  manner  prevailed.  Coughlin,  knowing 
of  this  practice,  in  fact  believed  that  he  was 
not  required  to  pay  his  monthly  assessment 
within  90  days  from  the  first  day  of  the 
month,  and  that  he  might  lawfully  pay  the 
same  after  the  expiration  of  that  time,  so 
long  as  he  paid  when  requested  so  to  do  by 
the  proper  officer  of  his  council,  and,  acting 
on  this  belief,  he  did  not  pay  the  assessments 
mentioned  in  the  answer  within  80  days  from 
the  first  day  of  the  month,  but  did  pay  the 
same  after  the  expiration  of  that  time  to  the 
financial  secretary  of  his  council.  The  court, 
in  its  opinion,  says:  ''The  foregoing  facts 
are  alleged  In  the  reply,  and  for  the  purpose 
of  testing  its  legal  sufficiency  are  admitted 
by  the  demurrer;"  and  held  that  "the  laws 
of  a  fraternal  benefit  society  providing  for 
a  monthly  assessment  against  each  subordi- 
nate council  on  the  number  of  Its  members 
as  reported  monthly,  payable  immediately 
after  the  first  day  of  the  month,  and  that 
each  member  of  a  council  should  pay  his 
regular  monthly  assessments  within  30  days 
from  the  first  day  of  each  month,  under  pen- 
alty of  ipso  facto  suspension  for  failure  to 
so  pay,  the  payment  by  the  treasurer  of  a 
subordinate  council  of  the  monthly  assess- 
ment immediately  after  the  first  day  of  each 
month  was  not  a  payment  by  any  member  of 
the  council  of  his  Individual  monthly  assess- 
ment," and  that  "the  fact  that  a  member 
believed  that  •«  violation  of  the  laws  of  the 


society  was  justified  did  not  save  him  from 
•the  penalty  of  suspension ;  that  a  subordinate 
council  could  not  waive  the  conditions  on 
which  a  member's  benefit- certificate  was  is- 
sued, or  change  the  provisions  of  the  laws  of 
the  order  with  respect  to  the  time  of  payment 
of  monthly  assessments,  and  that  the  officers 
of  the  society  in  dealing  with  the  members 
thereof  were  acting  as  special  agents  under  a 
special  authority,  the  limits  of  which  were 
known  to  the  members,  and  their  acts  in  al- 
lowing members  to  pay  assessments  after  the 
time  fixed  did  not  operate  either  by  way  of 
waiver  or  estoppel  to  prevent  the  society  from 
maintaining  a  defense  to  an  action  on  a 
benefit  certificate,  based  on  the  failure  of  the 
member  to  pay  a  monthly  assessment  within 
the  time  fixed ;  that  the  fact  that  a  subordi- 
nate council  adopted  a  practice  of  not  requir- 
ing its  members  to  pay  their  monthly  assess- 
ments until  required  to  do  so  by  a  collecting 
officer  appointed  by  the  council,  and  th^ 
financial  secretary  received  the  money  so  paid 
after  the  expiration  of  30^  days  after  the 
first  day  of  the  month,  did  not  effect  a 
change  in  the  laws  of  the  society,  which,  un- 
der its  terms,  could  only  be  changed  by  the 
national  council." 

It  needs  no  comment  to  show  that  the  case 
Just  cited  is  immeasurably  stronger  on  behalf 
of  the  beneficiary  than  the  case  under  consid- 
eration. See  Grand  Lodge  Ancient  Order 
United  Workmen  v.  Cressey,  47  111.  App.  616. 

In  Borgraefe  v.  Supreme  Lodge,  etc.,  supra. 
It  was  held  that  "the  beneficiaries  of  a  mem- 
ber of  a  benevolent  society  who  stands  sus- 
pended for  nonpayment  of  assessments,  by  op- 
eration of  the  laws  of  the  society,  at  the 
time  of  his  death,  cannot  recover  on  the  bene- 
fit certificate  on  the  ground  that  the  subordi- 
nate lodge  of  which  he  was  a  member  had 
continued  to  treat  him  as  a  member,  and  to 
treat  his  unpaid  dues  to  the  supreme  lodge 
as  dues  payable  to  the  subordinate  lodge,  for 
which  it  had  extended  him  credit" 

In  Grand  Lodge,  Ancient  Order  United 
Workmen,  v.  Jesse,  50  111.  App.  101,  a  member 
of  a  subordinate  lodge  failed  to  pay  an  assess- 
ment, and  his  certificate^  by  operation  of  the 
rules,  became  suspended.  These  rules  provide 
ed  that  it  might  be  renewed  within  a  period 
of  three  months  from  the  date  of  suspension, 
upon  the  condition  that  all  assessments  made 
during  the  time  of  suspension  should  be  paid, 
and  if  not  done  within  30  days  from  such 
date»  a  certificate  of  good  health  should  be 
furnished.  After  the  expiration  of  30  days 
his  delinquent  assessments  were  paid  by  his 
wife  to  the  financier  of  the  subordinate  lodge, 
but  no  certificate  of  health  was  furnished.  A 
minute  of  the  payment  and  reinstatement  was 
made  on  the  books  of  the  subordinate  lodge, 
and  the  money  forwarded  to  the  proper  of- 
ficer of  the  general  lodge,  who  refused  to  re- 
ceive it  because  no  certificate  of  health  ac- 
companied it,  and  returned  the  same  to  the 
subordinate  lodge.     It  was  returned  to  the 
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wife  of  ttm  member  who  peld  it.  Tbe  minute 
npon  tbe  books  of  the  relnetatem^it,  etc^ 
was  stricken  out,  and  an  entry  made  t&at 
because  of  tbe  mental  lUneas  of  tbe  mem- 
ber and  bis  Inability  to  produce  a  certificate 
of  bealtb,  as  required  by  tbe  roles  of  tbe 
grand  lodge,  bis  suspension  was  upbeld.  Tbe 
court  beld  tbat  *'as  tbe  rules  of  tbe  grand 
lodge  provided  tbe  only  metbod  of  reinstating 
a  beneficiary  certificate  after  It  bad  been  sus- 
pended for  SO  days,  tbe  oflElcer  of  thk  subordi- 
nate lodge  could  not  waive  the  requirements ; 
tbat  a  subordinate  lodge  and  Its  officers  bave 
no  autbority  to  waive  any  rules  of  tbe  grand 
lodge  whicb  relate  to  the  substance  of  a  con- 
tract between  an  Individual  member  and  tbe 
grand  lodge."  Modem  Woodmen  of  America 
V.  Tevis,  supra,  is  authority  upon  this  point 
also. 

It  appears  from  tbe  testimony  of  tbe  flnan* 
cial  secretary  in  this  case  that  In  making  pay- 
ments to  the  national  council  he  drew  bis 
warrant  on  the  treasurer  of  the  local  council 
against  tbe  lufmrance  fund.  Section  125  of 
the  by-laws  provides,  that  "no  money  shall 
be  paid  or  transferred  from  the  treasury  of 
any  council  (except  such  moneys  as  the  coun- 
cil is  called  upon  to  regularly  pay  for  Its 
current  expenses  and  as  provided  by  the  laws 
of  the  order,  or  for  purposes  approved  by  the 
National  Ck)unc!1.0T  board  of  directors)  un- 
less by  a  two-thirds  vote  of  the  members 
.  present  and  voting  at  a  regular  meeting  held 
subsequent  to  a  regular  meeting  at  which  no- 
tice in  writing  of  a  resolution  or  intention  to 
pay  or  transfer  such  money  and  the  purposes 
and  amount  'to  be  paid  or  transferred  shall 
have  been  given  and  regularly  read,"  which 
would  seem  to  be  a  sufficiently  expressed  in- 
hibition upon  the  local  council  to  do  the  very 
thing  which  it  did  do  in  this  case. 

We  are  of  opinion  that  by  his  failure  to 
pay  his  assessments  as  provided  by  the  con- 
stitution and  by-laws  William  J.  Burroughs 
Ipso  facto  forfeited  his  membership  in  the 
order  of  Knights  of  Columbus ;  that  the  sub- 
ordinate local  council,  In  undertaking  to  make 
good  the  delinquencies  of  its  members,  by 
its  warrants  drawn  by  Its  financial  secretary 
against  the  insurance  fund,  without  comply- 
ing with  section  125  of  the  by-laws,  acted 
without  authority;  that  in  so  acting  it  was 
the  agent  of  its  members,  and  not  of  the  na- 
tional council;  and  that  tbe  national  council, 
having  received  the  money  In  ignorance  of 
the  facts,  has  not  waived  the  forfeiture,  and 
is  not  by  Its  conduct  estopped  to  set  it  up  in 
defense  to  this  action. 

For  these  reasons  we  are  of  opinion  that 
the  Instruction  set  out  In  bill  of  exceptions 
No.  1,  asked  for  by  defendant  In  error,  con- 
sidered in  the  light  of  the  facts  of  this  case, 
is  erroneous  and  should  have  been  refused, 
and  that  the  instructions  asked  for  by  plain- 
tiff In  error,  set  out  in  bill  of  exceptions  No. 
2,  should  have  been  granted.  The  judgment 
of  the  corporation  court  is  therefore  reversed, 
-'Ud  the  cause  remanded  for  a  new  trial,  In 
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RsTcracd. 


ptesentsd  Id  this 


(M7  Va.  713) 

SHOWAI/TER'S  EX'RS  ▼.  SHOWALTER'ft 
WIDOW  et  aL 

(Supreme  Court  of  Appeals  of  Yiiginla.    Jan. 
16.  190a) 

L  Wnxs— 19r.EcnoH~PBOvisioifs  fob  Wife. 
Code  1887,  I  2271  [Va.  Code  1904,  p.  11B2], 
autboriziDg  a  widow  to  elect  to  waive  a  provi- 
sion for  ber  in  her  husband's  will  and  demand 
her  dower,  does  not  apply  to  the  widow's  undi- 
vidpd  interest  in  realty  conveyed  to  her  hnsband 
and  herself,  and  her  undivided  one-half  interest 
therein  continues  to  be  her  propertv  after  her 
renouncins:  the  provisions  In  the  will  disposing 
of  the  whole  of  the  realty. 

2.  Samk— Evidence  of  Election. 

To  raise  an  inference  of  election  by  a 
widow  to  accept  a  provif^ion  for  her  in  her  hus- 
band's will,  it  mast  appear  that  she  knew  of 
her  right  to  elect,  and  bad  full  knowledge  of  the 
facts. 

3.  Same. 

To  show  that  a  widow  elected  to  accept  a 
proviRion  for  her  in  her  husband's  will,  it  was 
proved  tbat  she  continued  to  reside  on  a  tract 
of  land  on  whicb  she  had  lived  with  her  hus- 
band at  the  time  of  his  death,  and  whicb  was 
fiven  to  her  by  the  will  for  life,  and  that  she 
ad  selected  and  accepted  certain  personal  prop- 
erty specificfllly  bequeathed  to  ber;  but  it  was 
not  proved  that  she  knew  of  her  right  of  elec- 
tion or  had  a  full  knowledge  of  the  facts.  Held, 
that  her  acts,  being  equivocal,  did  not  deprive 
her  of  her  rijcht  to  waive  the  provision  in  the 
will,  and  demand  her  statutory  rights. 

4.  DErosiTioNs— Suppression. 

Where  executors  in  a  suit  testified  more 
than  once  in  a  case,  the  conrt  did  not  err  in 
suppressing  their  depositions  taken  over  the 
protest  of  the  adverse  party,  and  sent  to  the 
trial  jud^  after  the  cause  had  been  argued  and 
submitted. 

5.  Appeal— Harmless  Error  —  Suppression 
of  Depositions. 

Error,  if  any.  In  suppressing  depositions 
not  showing  anything  which  should  have  in- 
fluenced the  decision  of  Uie  cause.  Is  harmless. 

6.  Wills  —  Bt^ection  —  Requisites  —  Provi- 
sions FOR  Wife— Renunciation. 

Under  Code  1887,  §§  2271,  2559  [Va.  Code 
1904,  pp.  1132^  1305],  authorizing  a  widow  to 
elect  to  waive  a  provision  for  ber  in  her  hus- 
band's will  and  demand  ber  dower,  and  provid- 
ing that  such  renunciation  shall  be  made  within 
one  year  from  the  probate  of  tbe  will  by  an 
instrument  acknowledged,  etc.,  an  instrument 
executed  and  acknowledged  by  a  widow  within 
three  months  after  the  probate  of  her  husband's 
will,  reciting  that  she  therebjr  waived  the  pro- 
vision made  for  her  in  the  will,  and  elected  to 
take  such  share  of  the  husband's  estate  as  she 
would  have  had,  had  he  died  intestate,  was  a 
sufficient  renunciation  of  the  will,  and  entitled 
ber  to  take  under  the  statute. 

7.  Executors  —  Distribution  —  Share  of 
Surviving  Wife  —  Renouncing  Will  — 
Time  of  Payment. 

Where  there  are  no  unsatisfied  debts  nor 
charges  sui>erior  to  tbe  ri^bt  of  the  widow  as 
distributee,  a  decree  directing  the  executors  to 
pay  a  specified  sum  to  the  widow  renoiincin;: 
the  provision  made  for  her  in  her  husband's  will 
is  not  open  to  the  objection  that  it  was  prema- 
turely made  because  of  the  condition  of  the  ad- 
ministration of  tbe  estate. 

Appeal     from     Circuit     Courts    Augusta 
County. 
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Suit  by  the  executors  of  Henry  A,  Showal- 
ter  against  Elizabeth  R.  Showalter,  his 
widow,  and  others.  There  was  a  decree,  for 
defendants,  and  complainants  appeaL  Af- 
firmed. 

Bnmgardner  ft  Bnmgardner  and  Sipe  & 
Harris,  for  appellants.  Quarles  and  Pilson, 
for  appellees. 

KEITH,  P.  The  executors  of  Henry  A. 
Showalter  61ed  their  bill  in  the  circuit  court 
of  Augi»6a  county,  in  which  they  show  that 
their  testator  departed  this  life  on  the  let 
day  of  October,  1906,  having  first  made  his 
last  will  and  testament,  bearing  date  on  the 
15th  day  of  May,  1903,  with  rarlous  codicils 
thereto  attached;  that  his  will  was  admitted 
to  probate,  and  his  executors  qualified,  on  the 
7th  day  of  that  month ;  that  by  the  first  and 
second  clauses  of  said  will  certain  provisions 
were  made  for  Elizabeth  R.  Showalter,  his 
widow,  and  after  full  conference  with  her, 
and  under  her  direction,  they  set  apart  and 
delivered  to  her  the  property  specifically  be- 
queathed, and  placed  her  in  possession  of  the 
homestead  and  19  acres  of  land  devised  to 
her  for  life ;  that  In  taking  and  receiving  the 
chattels  given  to  her  by  the  first  and  second 
clauses  of  the  will  the  widow  claimed  that 
she  was  entitled  to  choose  and  select  the  cow 
and  two  hogs,  and  the  stocls  so  selected  were 
set  apart  and  were  neither  appraised  nor  sold 
by  the  executors ;  that  the  executors  were  di- 
rected by  the  will  to  pay  to  the  widow  the 
sum  of  $100  out  of  the  first  money  that  should 
come  into  their  hands,  and  that  they,  having 
received  the  cash  from  the  purchaser  of  the 
property  sold  by  them,  pointed  out  to  and 
read  to  the  widow  the  first  and  second  clauses 
of  the  will,  and  offered  to  her  the  sum  of 
$100  given  to  her  by  the  said  will,  and  she, 
being  fully  acquainted  with  the  provisions  of 
the  will,  and  that  the  executors  were  offering 
and  proposing  to  pay  to  her  the  said  sum  of 
money  because  it  was  given  to  her  by  said 
will,  formally  receipted  to  the  executors  for 
that  sum;  and  it  is  claimed  that,  by  that 
acceptance,  she  deliberately  and  conclusively 
elected  to  accept  the  provisions  of  the  will 
in  her  favor. 

It  is  further  alleged  in  the  bill  that  some 
time  in  the  month  of  May,  1903,  the  testator, 
desiring  to  make  sale  of  a  valuable  tract  of 
land  in  Augusts  county,  and  in  connection 
therewith  to  make  final  testamentary  disposi- 
tion of  his  property,  took  these  matters  un- 
der consideration  with  his  wife,  who  called 
in  friends  to  advise  with  her;  and  that,  act- 
ing with  full  knowledge  and  advice,  the  sale 
of  the  farm  was  made,  and  the  will,  bearing 
date  on  the  15th  day  of  May,  1903,  was 
agreed  upon  and  executed;  and  that  so  well 
understood  was  the  contract  made  and  enter- 
ed into  at  that  time  between  the  testator 
and  his  wife  that  a  copy  of  the  said  will 
was  made  by  one  of  the  parties  with  whom 
f  2»e  was  consulting  as  her  adviser,  and  under 
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her  directions  placed  in  his  hands.  The  com- 
plainants charge  that  thereupon  the  testator 
in  conjonction  with  his  wife  made  and  ex- 
ecuted a  conveyance  for  the  land ;  that,  with- 
out such  agreement  and  acceptance  of  the 
provisions  of  the  will,  the  real  estate  would 
not  have  been  converted  into  personalty  by 
the  testator,  and  other  provisions  of  the  will 
in  favor  of  other  legatees  would  not  have 
been  made,  it  being  distinctly  understood  and 
agreed  between  the  testator  and  his  wife  that 
she  would  accept  the  provisions  for  her 
benefit  if  her  husband  would  make  certain 
devises  and  bequests  in  favor  of  her  daugh- 
ters, Mary  0.  and  Hettie  E.  Showalter ;  that 
relying  upon  this  understanding  and  agree- 
ment the  testator  sold  the  farm,  received  the 
sum  of  $8,000  in  cash,  subsequently  collected 
a  considerable  portion  of  the  purchase  money, 
and  proceeded  to  advance  these  sums  to  his 
several  children,  but  not  always  in  equal 
amounts  in  accordance  with  the  general  plan 
as  shown  by  his  said  will,  none  of  which 
things  would  have  been  done  but  for  the  con- 
tract and  agreement  between  himself  and  his 
wife. 

It  further  appears  from  the  bill  that  on 
the  8th  day  of  December,  1905,  the  widow 
made  and  executed  a  paper  writing,  filed  us 
an  exhibit  with  the  bill,  purporting  to  be  a 
renunciation  of  the  provisions  made  for  her 
by  her  husband's  will.  The  bill  charges  that 
this  renunciation  of  the  provisions  of  the  will 
was  procured  from  the  widow  through  the 
undue  influence  of  certain  of  her  children, 
exerted  upon  her  to  such  an  extent,  as  to  de- 
stroy her  free  agency  and  to  coerce  her  into 
an  attempt  to  violate  the  contract  made  and 
entered  into  between  her  and  her  husband. 

Other  matters  contained  in  the  bill  are  not 
pertinent  to  the  issues  now  to  be  considered. 
It  concludes  with  the  prayer  that  the  court 
will  decree  that  the  widow  is  estopped  or  pre- 
cluded by  the  agreement  hereinbefore  stated 
from  renouncing  the  provisions  of  the  will 
and  claiming  her  dower  in  the  real  estate 
and  her  distributive  share  in  the  personal 
estate,  and  that  she,  by  her  own  acts  before 
recited,  be  held  to  have  elected  to  accept  the 
provisions  of  the  will  made  in  her  favor,  and 
that  the  court  will  adjudge  and  declare  spe- 
cifically how  the  estate  of  the  testator  shall 
be  distributed,  under  all  of  the  circumstances 
of  the  case. 

The  widow  filed  her  answer.  In  which  she 
denies  that  the  property  given. to  her  by  the 
will  was  set  apart  to  her  by  the  executors 
after  a  full  conference  with  her,  that  the  per- 
sonal property  bequeathed  to  her  was  left  up- 
on the  premises  by  the  executors,  where  she 
resided  and  where  it  was  at  the  time  of  the 
death  of  her  husband,  and  was  not  sold  by 
them ;  but  she  denies  that  she  gave  any  direc- 
tion as  to  setting  aside  the  personal  prop- 
erty, except  that  she  indicated  to  the  execu- 
tors the  cow  and  the  two  hogs  she  preferred 
when  requested  by  them  to  make  the  selec- 
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tion.  She  denies  that  she  was  put  Into  pos- 
session of  the  19-acre  tract  of  land  by  com- 
plainants ;  but  says  that  she  was  residing  on 
the  land  at  the  time  of  her  husband's  death, 
and  has  simply  continued  to  reside  there 
from  that  date;  that  the  19-acre  tract  consists 
of  three  small  adjoining  parcels,  one  of  3 
acres  and  19  poles,  which  was  conveyed  to 
her  husband  and  herself  by  deed  dated  Oc- 
tober 1,  1900,  for  the  sum  of  $3,000;  that  the 
mansion  house  and  other  improvements  are 
located  on  this  tract ;  and  that  she  was  resid- 
ing at  the  time  of  her  husband's  death  upon 
this  tract  and  has  ever  since  resided  there. 
She  denies  that  the  will  was  read  at  the 
time  the  sum  of  $100  was  paid  to  her,  but  her 
account  of  this  transaction  is  that  the  execu- 
tors soon  after  they  qualified  as  such,  and  not 
long  after  the  death  of  her  husband,  came  to 
her  home  while  she  was  in  the  deepest  grief 
and  sorrow  over  the  death  of  her  husband, 
and  proposed  to  pay  her  the  $100,  and  urged 
her  to.  receipt  for  this  sum  in  a  hurry,  saying 
that  the  receipt  was  simply  intended  to  show 
that  she  had  received  the  money,  and  assign- 
ing as  a  reason  for  their  haste  that  they 
wished  to  return  to  their  homes. 

Upon  these  issues  a  great  amount  of  testi- 
mony was  taken,  and  we  agree  with  the  cir- 
cuit court  that,  with  respect  to  the  alleged 
contract  under  which  it  Is  claimed  the  will 
was  made,  the  preponderance  of  evidence  is 
clearly  with  the  widow,  and  does  not  sustain 
the  contention  that  there  was  an  agreement 
by  which  the  widow  bound  herself  to  abide 
by  the  provisions  of  the  will,  or  Justify  the 
charge  that  she  has  acted  in  bad  faith. 

Nor  do  we  think  that  the  doctrine  of  elec- 
tion applies  to  her  undivided  interest  in  the 
8  acres  and  19  poles  tract,  which  had  been 
conveyed  to  her  husband  and  to  her  Jointly. 

In  Pence  v.  Life,  104  Va.  518,  52  S.  B.  257, 
Judge  Buchanan,  discussing  the  provisions  of 
section  2271  of  the  Code  of  1887  jTa.  Code 
1904,  p.  1132],  said :  "The  provisions  of  the 
statute  have  no  application,  as  we  understand 
them,  to  a  case  like  that  we  are  now  consid- 
ering. They  were  intended  to  provide  how  a 
widow  must  proceed  who  desires  to  reject  the 
provisions  made  for  her  by  her  husband's 
will  and  of  property  other  than  her  own,  and 
to  take  such  Interest  in  his  lands  as  the  law 
gives  her.  Where  a  testator  disposes  of 
property  belonging  to  his  wife,  in  her  own 
right,  and  also  makes  provision  for  her  by 
his  will,  she  has  the  same  right  of  election 
as  to  such  property  as  any  other  person,  and 
whether  or  not  she  has  elected  to  take  under 
or  against  the  will  is  to  be  determined  as  in 
other  cases" — citing  a  number  of  authorities. 

There  can  be  no  doubt  that  Mrs.  Show- 
alter's  undivided  one-half  interest  In  the  3 
acres  and  19  poles  tract  continued  to  be 
her  property  after  the  renunciation  of  the 
will. 

This  brings  us  to  the  consideration  of  the 
remaining  and  principal  ground  of  conten- 


tion in  this  case:  Did  the  widow  Irrevoca- 
bly elect  by  her  acts  and  conduct  to  accept  the 
provisions  of  her  husband's  will,  so  as  to  pre- 
clude her  from  the  exercise  of  the  right  of 
renunciation? 

In  Pomeroy,  Eq.  Jur.  §  515,  it  is  said: 
"To  raise  an  inference  of  election  from  the 
party's  conduct  merely,  it  must  appear  that 
he  knew  of  his  right  to  elect,  and  not  mere- 
ly of  the  instrument  giving  such  right;  and 
that  he  had  full  knowledge  of  all  the  facts 
concerning  the  parties.  As  an  election  is  nec- 
essarily a  definite  choice  of  the  party  to 
take  one  of  the  properties  and  to  reject  the 
other,  his  conduct,  in  order  that  an  election 
may  be  Inferred,  must  be  done  with  an  In- 
tention to  elect,  and  must  show  such  inten- 
tion." 

In  1  Jarman  on  Wills,  p.  435,  it  is  said: 
"In  order  to  presume  an  election  from  the 
acts  of  any  person,  that  person  must  be 
shown  to  have  had  a  full  knowledge  of  all 
the  requisite  circumstances,  as  to  the  amount 
of  the  different  properties,  his  own  rights  in 
respect  to  them,  etc.,  and  a  person  having 
elected  under  a  misconception  is  entitled  to 
make  a  fresh  election." 

2  Min.  Inst  (4th  Ed.)  p.  1006,  Is  as  fol- 
lows: "It  is  well  established  that  no  one 
shall  be  constrained  to  make  an  election  un- 
til the  interests  to  which  the  election  relates 
are  clearly  defined,  and  their  relative  values 
ascertained;  and  an  election  made  before 
that  is  done  will,  for  the  most  pert,  be  dis- 
regarded, at  least  if  it  be  made  under  mis- 
taken impressions  as  to  the  facts;  but  only 
upon  the  terms  (supposing  the  election  to 
have  been  unambiguously  made)  of  restoring 
other  persons,  whose  rights  are  afl'ected  by 
the  party's  act  of  election,  to  the  same  situa- 
tion substantially  as  if  that  act  had  not 
taken  place."  And  at  page  1008  the  same 
author  says:  *  "Clear  proof  of  an  election 
made  must  be  furnished,  and  ambiguous 
acts  and  conduct  will  In  general  not  be  so 
construed,  unless  In  those  cases  where  the 
interests  of  others  have  been  affected  by  the 
acts  and  require  that  they  should  be  inter- 
preted to  amount  to  an  election.  •  *  • 
The  proof  of  an  election  made  may  be  either 
express,  in  terms^  or  it  may  be,  and  most 
frequently  is,  implied  from  acts  and  conduct, 
such  as  acceptance  and  acquiescence;  but  In 
either  case  It  must  have  been  with  knowledge 
of  the  party's  rights  and  with  the  intention 
of  election."  Taylor  v.  Browne,  2  Leigh, 
419;  Upshaw  v.  Upshaw,  2  H€;p.  &  Munf.  381, 
3  Am.  Dec.  632;  Hill  v.  Huston's  Ex'r,  15 
Grat  357 ;  Penn  v.  Guggenheimer,  76  Va.  850. 

The  testator  died  on  the  1st  of  October, 
1905.  His  will  was  admitted  to  probate  on 
the  7th  day  of  October,  1905;  and  the  ex- 
ecutors qualified  on  the  same  date.  On  the 
8th  of  December,  1905,  the  widow  executed 
a  paper,  which  is  filed  as  "Exhibit  R"  With 
the  bill,  in  which,  after  reciting  the  death 
of  her  husband,  the  probate  of  his  will,  and 
the  provisions  made  for  her  in  it,  she  says: 
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"Now,  therefore,  I,  Elizabeth  B.  I^owalter, 
widow  of  said  Henry  A.  Showalter,  deceased,' 
and  of  Augusta  county,  do  hereby  waire  and 
renounce  the  said  clauses  and  provisions  of 
the  said  will  of  Henry  A.  Showalter,  deceas- 
ed, and  elect  to  claim  such  share  of  my  said 
husband's  estate,  real,  personal,  and  mixed, 
as  I  would  have  had  if  he  had  died  Intes^ 
tata  Witness  my  hand  and  seal  this  the 
8th  day  of  December,  in  the  year  X905."  Her 
signature  to  this  paper  was  acknowledged 
before  a  notary  public  on  the  8th  day  of  De- 
cember, 1905,  and  was  on  the  same  day  ad- 
mitted to  record  in  the  clerk's  office  of  the 
circuit  court  of  Augusta  county. 

The  acts  which  are  relied  upon  as  show- 
ing an  intelligent  election  tp  accept  the  provi- 
sions of  the  will  and  to  estop  the  widow  from 
exercising  the  right  of  renunciation  are  (1) 
that  she  was  put  into  possession  of  the  tract 
of  land  at  Weyer's  Cave,  which,  together 
with  its  improvements,  was  given  to  her  dur- 
ing her  life.  A  sufficient  answer  to  this  is 
that  she  was  living  on  this  tract  with  her  hus- 
band at  the  time  of  his  death,  and  continued 
to  reside  there,  as  she  had  a  right  to  do  un- 
der the  law,  until  dower  was  aBsIgned  to  her. 

The  selection  and  acceptance  of  the  cow 
and  two  hogs,  and  the  continued  possession 
of  other  personal  property  named  in  the  will, 
are  equivocal  acts  which  may  with  propriety 
be  referred  to  the  assertion  upon  her  part  of 
her  statutory  rights  as  widow,  and  do  not 
necessarily  imply  that  she  knew  of  her  right 
of  election,  and  that  she  made  it  with  a  full 
knowledge  of  all  the  facts  necessary  to  its 
intelligent  exercise.  Every  act  relied  upon 
by  the  executors  to  estop  their  aged  mother 
from  the  exercise  of  the  right  of  renunciation 
was  performed  by  her  at  their  instance  and 
request  within  'less  than  a  month  after  the 
death  of  her  husband. 

In  Dixon  v.  McCue,  14  Grat  661,  Judge 
Daniel,  speaking  of  a  widow's  renunciation, 
says :  "I  do  not  think  she  has  done  anything 
which  deprives  her  of  the  right  to  make  her 
election  now.  Her  retaining  possession  of 
the  farm  after  her  husband's  death  does  not 
of  itself  furnish  conclusive  evidence  of  her 
having  elected  to  accept  the  provisions  made 
for  her  by  the  will.  Her  possession  down  to 
the  period  of  the  advertisement  of  the  farm 
for  sale  by  the  executor  was,  unexplained, 
conduct  of  an  equivocal  character,  suscep- 
tible of  reference,  either  to  her  rights  as 
widow  of  the  testator  or  to  rights  conferred 
npon  her  by  the  will.  No  state  of  things  has 
grown  out  of  her  action  in  the  matter,  to  dis- 
turb which  now  would  work  wrong  or  injury 
to  others.  It  is  true  that  in  her  bill  she  dis- 
closes the  fact  that  in  retaining  possession 
she  had  been  acting  under  her  husband's  will, 
but  under  her  husband's  will  as  she  con- 
strued and  understood  it  She  states  in  the 
bill  that,  had  she  not  conceived  herself  en- 
titled xm&er  the  will  to  retain  the  farm  to 
enable  her  to  raise  the  children,  she  would 


have  renounced  the  will,  and  claimed  that 
flhare  of  her  husband's  estate  to  which  she 
would  have  been  entitled  by  law.  It  is  true 
we  have  already  expressed  our  concurrence 
with  the  Judge  of  the  circuit  court  in  the 
opinion  that  the  construction  of  the  will  for 
which  she  contends  is  not  the  true  one ;  but 
we  have  no  reason  for  supposing  that  she  did 
not,  in  fact,  interpret  the  will  as  she  says 
she  did;  or  that  she  did  not  in  good  faith 
shape  her  conduct  by  such  interpretation. 
I  think  we  shall  act  in  thorough  accordance 
with  the  decisions  on  the  subject  in  holding 
that  the  widow  has  not  yet  made  an  irrevo- 
cable election." 

That  case  was  far  stronger  against  the 
widow  than  the  one  under  consideration. 
Not  only  are  the  acts  relied  upon  here  to 
estop  the  widow  equivocal  in  their  nature, 
but  they  do  not  in  any  degree  place  any  party 
to  the  controversy  in  any  worse  position  than 
they  would  have  occupied  had  the  widow  re- 
nounced the  will  at  the  instant  of  her  hus- 
band's death. 

In  the  petition  for  the  appeal  It  is  assigned 
as  error  that,  after  the  case  had  been  argued 
and  submitted,  the  depositions  of  John  A. 
Showalter  and  Jacob  A.  Showalter  were  tak- 
en, over  the  protest  of  the  defendants,  and 
sent  to  the  Judge  of  the  circuit  court,  who 
refused  to  consider  them. 

These  men  were  executors  of  the  estate. 
They  had  filed  the  bill.  They  were  perfectly 
familiar  with  every  detail  connected  with 
the  case,  and  they  had  already  testified  more 
than  once.  It  is  inconceivable  that  there  was 
any  fact  within  their  knowledge  which  they 
had  not  had  ample  opportunity  to  bring  be- 
fore the  court  Under  such  circumstances  we 
cannot  say  that  the  circuit  court  erred  in 
suppressing  their  depositions.  But,  if  this 
were  so,  it  would  be  harmless  error,  as  the 
depositions  show  nothing  which  should  have 
influenced  the  decision  of  the  cause. 

We  are  of  opinion,  therefore,  that  the  wid- 
ow was  within  her  rights  in  renouncing  the 
will,  and  that  the  paper  marked  "Exhibit  B" 
was  a  sufficient  evidence  of  election  and  re- 
nunciation under  sections  2271  and  2559  of 
the  Code  of  1887  [Va.  Code  1904,  pp.  1132, 
1305],  and  entitled  her  to  demand  dower  in 
the  real  estate  of  her  husband  and  such  dis- 
tributive share  of  his  personal  estate  as  she 
would  have  had,  had  he  died  intestate. 

The  fourth  assignment  of  error  is  because 
the  executors  were  directed  forthwith  to  pay 
to  the  widow  the  sum  of  $5,233.33.  It  is 
claimed  that  this  order  of  disbursement  is 
premature,  considering  the  condition  of  the 
case;  that,  assuming  the  renunciation  of  the 
widow  to  be  valid,  the  condition  of  the  admin- 
istration of  the  estate  had  not  reached  the 
stage  under  which  the  court  could  direct  the 
disbursement  of  so  large  a  sum  to  the  widow 
on  her  distributive  share. 

It  does  not  appear  that  at  the  date  of  the 
decree  any  debts  of  the  estate  remained  un- 
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Batlsfled,  or  tbat  tbere  were  any  costs  and 
charges  superior  in  right  to  the  widow's  claim 
as  a  distributee,  which  rendered  the  payment 
to  her  improper. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  affirmed;  and  that 
the  cause  be  remanded  to  be  further  proceed- 
ed in  to  a  final  decree 

Affirmed. 


(107  Va.  919) 

UZZLO  T.  COMMONWEAI/TH. 

(Supreme  C6urt  of  Appeals  of  Virginia.     Jan. 
23,  190a) 

1.  Gbiminal  Law— Venub— Chanok  of  Ver- 
UB  —  Application  —  Ck>NCLusivENESS  of 
Facts  Alleged— Failure  to  Dent  or  Pes- 
MIT  Proof. 

Where  one  applying  for  a  change  of  venue 
asks  to  prove  the  facts  alleged,  and  the  prose- 
cution offers  to  produce  evidence  to  sustain  its 
denial  of  only  one  matter  set  up  in  the  applica- 
tion, and  neither  party  is  permitted  to  introduce 
any  evidence,  the  other  allegations  of  fact  made 
in  the  application  must  be  considered  as  true  on 
such  application. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  14,  Criminal  Law,  S  253.] 

2.  Sake— Statutory  Provisions— CoNninoNs 
Precedent  to  Right. 

Under  Code  1887,  S  4036,  as  amended  bv 
the  act  approved  March  15,  1904  (Laws  1004, 
p.  307,  c  190  [Code  1904,  p.  2126]),  providing 
that  the  venue  for  the  trial  of  a  crimmal  case 
may  be  changed  on  motion  for  good  cause,  an 
application  based  on  the  ^ound  that  such  prej- 
udice and  excitement  existed  against  the  ac- 
cused as  to  endanger  the  fairness  and  impar- 
tiality of  a  trial  conducted  in  the  county  need 
not  be  preceded  by  a  motion  to  summon  jurors 
from  beyond  the  countj,  though,  where  an  ap- 
plication for  change  is  based  merely  on  the 
ground  of  difficulty  in  obtaining  jurors  free 
from  exception,  it  must  be  preceded  by  an  ap- 
plication to  summon  jurors  beyond  the  county. 

8.  Same— Ooon  Cause— Local  Prejuoice. 

Where  the  white  people  of  a  county  are  so 
greatly  aroused  against  an  accused,  a  colored 
man,  and  the  relations  between  the  races  are 
such  that  it  became  necessarv  for  the  Governor 
to  order  the  military  to  the  place  to  preserve  the 
public  peace  and  accused  was  taken  by  a  detail 
of  soldiers  to  another  city  to  await  trial,  and 
the  judge  of  the  court  where  accused  was  to  be 
tried  ordered  that  a  posse  comitatus  proceed 
with  the  sheriff  to  bring  him  for  trial,  and  the 
posse  was  still  retainea  to  protect  him  at  the 
time  of  the  application  for  a  change,  there  was 
a  good  cause  within  the  meaning  of  Code  1887, 
S  4036  [Code  1904,  p.  21261,  as  amended,  and 
a  change  should  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Cruninal  Law,  S  243.] 

Appeal  from  Circuit  Court,  Accomac 
County. 

James  D.  UzEle  was  convicted  of  malicious 
shooting  with  intent  to  kill,  and  appeals.  Re- 
versed and  remanded,  with  directions  to 
change  the  venue. 

Thus.  H.  Wlllcoz  and  J.  L.  Jeffries,  for  ap- 
pellant The  Attorney  General,  for  the  Com- 
monwealth. 

BUCHANAN,  J.  When  the  accused,  who 
was  indicted  for  malicious  shooting  with  in- 


tent to  kill,  was  brought  Into  court,  he  filed 
•his  petition  for  a  change  of  venue.  The  bill 
of  exceptions  taken  to  the  rulings  of  the  court 
upon  his  petition  is  as  follows: 

*'Be  It  remembered  that,  when  this  case 
was  called  for  trial,  the  accused,  by  counsel, 
filed  a  x)etition  praying  for  a  change  of  venue, 
and  stated  that  he  desired  to  prove  the  facts 
stated  therein. 

** Whereupon,  the  attorney  for  the  common- 
wealth stated  to  the  court  that  the  military 
referred  to  in  said  petition  were  not  called, 
or  asked  for,  by  any  of  the  authorities  of  the 
town  of  Onancock,  or  the  county  of  Ac- 
comac, and  offered  to  introduce  evidence 
In  support  of  said  statement 

"Whereupon,  the  accused  amended  his  said 
petition  so  as  to  make  the  same  allege,  in 
addition  to  the  facts  already  stated  therein, 
the  fact  that  the  Governor  had  personally 
visited  the  scene  of  the  trouble  in  Onancock, 
and,  after  conference  with  the  officers  and  of- 
ficials of  the  county  of  Accomac,  and  town 
of  Onancock,  deemed  it  necessary  to  send  the 
said  troops  to  the  said  county,  and  offered 
to  introduce  evidence  in  support  of  the  same. 

"The  said  petition  as  amended,  together 
with  the  order  of  the  court  referred  to  there- 
in, is  in  the  words  and  figures  following,  to 
wit: 

•••Virginia:   In  the  Circuit  Court  of 
Accomac  County. 

••  'Commonwealth  of  Virginia  r.  James  D. 
Uzzle. 
•••To  the  Honorable  John  W.  G.  Blackstone, 
Judge  of  said  Court: 

•••Your  petitioner,  James  D.  Uzzle,  of  the 
county  of  Accomac  in  the  state  of  Virginia, 
respectfully  represents  unto  your  Honor  as 
follows: 

"  '(1)  That  on  the  10th  day  of  August,  1907, 
a  riot  occurred  In  the  town  of  Onancock  in 
said  county  of  Accomac,  Va.,  in  which  the 
storehouse  and  buildings  of  Samuel  L,  Burton 
and  the  printing  office  of  your  petitioner  were 
burned  by  persons  because  of  this  excitement 
against  your  petitioner,  who  is  a  colored  man, 
and  who  was  believed  by  certain  white  citi- 
zens to  be  guilty  of  the  offense  with  which 
he  has  been  even  indicted,  and  because  of 
their  indignation  against  the  colored  people 
of  the  community  at  that  time  and  during 
which  riot  one  John  Topping  was  shot 

•"(2)  That  your  petitioner,  seeing  and 
knowing  that  his  life  was  in  danger  and  tbat 
it  was  necessary  to  leave  the  town  of  Onan- 
cock prior  to  the  burning  of  said  buildings, 
did  leave  said  town  and  was  compelled  to 
remain  in  hiding  for  several  days  in  order  to 
protect  himself  from  violence.  If  not  from 
death,  such  was  the  public  indignation  which 
had  been  aroused  against  your  petitioner  and 
others  of  his  race  at  that  time. 

•**(3)  That  on  the  next  day  the  Governor 
of  this  state,  at  the  request  of  the  authoritieii 
of  Accomac  county  and  the  town  of  Onan- 
cock, or  deemiug  such  course  necessary  after 
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making  a  penonal  ylslt  to  the  county,  seeing 
the  oonditions  existing,  ordered  the  military 
to  Onancock  to  preserve  public  peace  and  to 
prevent  the  recurrence  of  further  rioting,  and 
to  protect  the  property  and  llTes  of  the  citi- 
zens of  the  town  of  Onancock,  Including  par- 
ticularly the  life  of  your  petitioner. 

"*(4)  That,  notwithstanding  the  presence 
of  the  military  at  Onancock,  your  petitioner 
was  compelled  to  remain  in  hiding  for  sev- 
eral  days  longer  to  protect  himself  from  the 
feeling  which  had  been  aroused  against  blm. 
Finding  by  inquiry,  however,  that  it  was 
prudent  for  him  to  return,  he  did  return  and 
surrendered  himself  to  the  officers  of  the 
state  of  Virginia  for  protection,^  and  was 
brought  by  a  detail  of  soldiers  to  the  city  of 
Norfolk,  Va.,  where  he  was  placed  in  custody 
of  the  sergeant  of  the  city  of  Norfolk  and 
has  been  kept  since  then,  with  the  consent  of 
the  authorities  of  Accomac  county  and  by 
direction  of  the  Governor  of  the  state  of 
Virginia. 

"*(5)  Your  petitioner  has  been  Informed 
that  It  has  been  deemed  necessary  by  the 
authorities  of  the  county  of  Accomac  since 
said  riot  to  keep  a  portion  of  the  military 
forces  of  the  state  of  Virginia  at  Onancock 
up  to  and  including  the  1st  day  of  Septem- 
ber, 1907,  for  the  purpose  of  preserving  pub- 
lic peace  and  order,  so  great  is  the  feeling 
and  indignation  of  the  citizens  of  Onancock 
towards  your  petitioner  and  other  persons 
of  his  race  at  Onancock. 

***ie)  Your  petitioner  further  alleges  that 
so  great  is  the  public  indignation  and  feel- 
ing in  the  county  of  Accomac  against  him 
that  the  Judge  of  this  honorable  court  has 
deemed  it  necessary  to  protect  your  petition- 
er from  violence  to  cause  the  sheriff  of  Ac- 
comac county  to  summon  and  carry  with 
him  to  the  city  of  Norfolk  an  armed  posse 
of  20  citizens  from  the  county  of  Accomac 
to  protect  your  petitioner  and  others  from 
violence  of  the  citizens  of  said  county  of 
Accomac,  and  he  was  on  September  5,  1907, 
brought  back  from  the  city  of  Norfolk,  Va.", 
to  the  said  county  of  Accomac  by  said 
armed  body  of  citizens,  and  was  by  them 
placed  In  the  Jail  of  said  county,  and  there 
guarded  in  the  said  Jail  all  night,  and  he 
was  on  the  6th  day  of  September,  1907, 
brought  into  your  honor's  court  closely 
guarded  by  said  posse  of  armed  citizens  in 
order  to  afford  him  the  protection  to  which 
he  is  entitled  by  law,  and  he  is  now  being 
guarded  by  said  posse.  Reference  is  here 
made  to  said  order  and  the  same  Is  asked  to 
be  read  as  a  part  of  this  petition,  the  same 
having  been  entered  September  2,  1907. 
Your  petitioner  further  stateis  that  though 
the  military  were  withdrawn  from  the  coun- 
ty on  Sunday,  September  1,  1907,  as  afore- 
said, and  the  said  order  of  the  court  was 
entered  the  next  day,  directing  the  posse 
comitatus  to  be  summoned,  and  the  said 
posse  has  been  substituted  for  said  militia, 
yet  the  Qovemor  of  Virginia  has  deemed  it 


necessary  to  send  the  Adjutant  General  of 
Virginia  to  this  county  on  September  2d  to 
observe  and  be  In  touch  with  the  situation 
here,  and  the  said  Adjutant  General  is  here 
in  court  at  this  time  to  be  in  readiness  to 
recall  military  forces  promptly  should  th« 
emergency  require  it 

"*(7)  That  under  the  facts  above  stated, 
and  which  are  facts,  your  petitioner  alleges 
that  it  will  be  impossible  for  him  to  have 
a  fair  and  Impartial  trial,  as  he  is  in  law 
entitled  to  receive. 

•*  *(8)  Your  petitioner  further  alleges  that 
under  section  4036  of  the  Code  of  Virginia, 
as  amended  by  an  act  approved  March  5, 
1901,  he  is  entitled  as  a  matter  of  right  to 
have  the  venue  changed  in  this  trial,  because 
of  the  fact  that  the  mayor  of  the  town  of 
Onancock  and  the  sheriff  of  the  county  of 
Accomac  have  called  on  the  Governor  of 
this  state  for  military  force  to  protect  your 
petitioner  from  violence,  lind  that,  even 
though  the  military  has  been  removed  from 
the  county  of  Accomac,  the  judge  of  this 
court  has  deemed  it  necessary  to  call  a  posse 
of  armed  men  to  aid  the  sheriff  in  removing 
your  petitioner  In  safety  to  the  county  of 
Accomac  and  protect  him  while  being  tried, 
thus  substituting  one  for  the.  other. 

"*(9)  Your  petitioner  further  states  that 
up  to  this  time  he  has  been  so  confined  In 
Jail,  and  the  public  feeling  Is  so  great  against 
him  that  he  has  been  unable  to  procure  affi- 
davits In  support  of  this  petition,  and  prays 
that  this  may  be  taken  and  treated  as  his 
affidavit  In  support  of  the  same. 

"'Your  petitioner  therefore  prays  that 
your  honor  will  order  the  venue  of  this  cause 
to  be  changed  to  some  other  circuit  court  or 
to  some  corporation  hustings  court  of  one  of 
the  cities  of  this  state,  remote  from  the  place 
where  the  offense  set  out  in  said  Indictment 
was  alleged  to  have  been  committed.  In  or- 
der to  insure  your  petitioner  a  safe  and  Im- 
partial trial. 

"•Jas.   D.  Uzzle. 

"The  foregoing  petition  and  the  facts 
stated  therein  were  subscribed  and  sworn  to 
before  me  by  James  D.  Uzzle  in  my  office 
this  6th  day  of  September,  1907. 

"'John  D.  Grant, 
"'Clerk  of  the  Circuit  Court  of  Accomac 
County.' 

"(For  order  referred  to  in  foregoing  peti- 
tion, see  page  2  of  this  transcript.) 

"Whereupon  the  court  stated  that  it  did 
not  desire  to  hear  testimony  from  either 
side  and  declined  to  hear  the  same,  and 
overruled  the  motion  for  a  change  of  venue, 
to  which  action  and  ruling  of  the  court  the 
prisoner  excepted  and  tendered  this,  his  bill 
of  exception,  which  is  signed,  sealed,  enroll- 
ed, and  ordered  to  be  made  a  part  of  the 
record.'* 

The  order  of  the  court  referred  to  in  the 
petition,  and  made  a  part  thereof.  Is  as  fol- 
lows: 
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''And  on  tills  same  day  [tiie  day  on  whfcli 
the  Indictment  was  fonnd]  to  wit,  at  a  cir- 
cuit court  beld  for  the  county  of  Accomac, 
on  Monday,  tbe  2d  day  of  September,  A.  D. 
1907. 

*rrbe  Commonwealth,  PltiT.,  against  Samnel 
L.  Bnrton,  Deft  On  an  Indictment  for  Fel- 
ony. 

''Same,  Pltff^  against  Sylvanns  Conquest, 
Deft.    On  an  Indictment  for  Felony. 

''Same,  PltflL,  against  James  D.  Uzzle,  Deft 
On  an  Indictment  for  Felony. 

••Tlie  court  l)eing  aware  of  recent  dlsturl)- 
anceb  arising  from  the  occurrences  connected 
with  offenses  for  which  the  above-named  par- 
ties stand  Indicted,  and  knowing  that  all  of 
the  above-named  parties  are  now  in  Norfolk 
Jail  for  safekeeping,  and  that  the  militia  of 
this  state  have  recently  been  withdrawn  from 
this  county,  therefore  that  the  ends  of  Jus- 
tice may  be  attained,  and  that  the  said  par- 
ties may  have  a  fair,  free,  and  impartial  trial, 
without  their  personal  safety  being  in-  any 
way  endangered,  or  the  dignity  of  this  tribu- 
nal being  impaired,  and  to  maintain  the  fair 
name  and  fame  of  this  county,  it  is  hereby 
ordered  that  a  posse  comitatus  consisting  of 
the  following  named  persons:  George  C. 
Walker,  Leonard  O.  Ames,  Leonard  C.  Mears, 
George  T.  Colebum,  William  F.  B.  Mapp, 
Leroy  J.  Bull,  William  R.  Jones,  Rufus  W. 
Harding,  Levin  J.  Melson,  John  8.  Parsons, 
Wells  R.  Rew,  Maurice  L.  Lewis,  George  B. 
Finney,  James  H.  Miles,  William  J.  Singleton, 
J.  Walker  Blchelberger,  Richard  A.  Turling- 
ton, J.  Wesley  Colebum,  Roy  D.  White,  and 
L.  L.  Lilliston — selected  by  tbe  court,  after 
consultation  with  the  sheriff  and  the  attor- 
ney for  the  conmionwealth  and  other  discreet 
citizens,  do  proceed  with  the  said  sheriff  and 
such  deputies  as  he  may  desire  to  the  city  of 
Norfolk,  at  such  time  as  he  shall  deem  safe 
and  proper  take  the  said  above-named  de- 
fendants Into  their  custody  and  safekeeping, 
and  fully  protect  them  from  any  violence 
whatsoever,  and  have  them  before  this  court 
at  10:80  a.  m.,  on  Friday  next,  and  continue 
their  protection  in  the  courthouse  and  fur- 
ther till  discharged  by  order  of  this  court" 

The  bill  of  exceptions  shows  that  the  ac- 
cused asked  to  be  permitted  to  prove  the 
facts  alleged  in  his  petition;  that  the  com- 
monwealth offered  to  introduce  evidence  to 
show  that  the*  military  referred  to  in  the 
petition  was  not  called  or  asked  for  by  the 
authorities  of  the  town  of  Onancock  or  the 
county  of  Accomac;  and  that  the  court  re- 
fused to  hear  the  testimony  of  either. 

As  the  commonwealth  only  sought  to  in- 
troduce evidence  to  sustain  its  denial  that 
the  military  were  called  for  by  the  authori- 
ties of  the  said  town  or  county,  the  other 
allegations  of  fact  at  least  made  in  the  peti- 
tion must  be  considered  as  true  upon  the  ap- 
plication for  a  change  of  venue,  since  the 
commonwealth  did  not  ask  to  controvert  them 
by  proof,  and  the  accused  was  not  permitted 
to  offer  evidence  to  sustain  them. 


Under  tbe  provisions  of  section  4036  of  the 
Code  of  1887,  as  amended  by  an  act  approved 
March  15,  1904  (Acts  1904,  p.  307,  a  190 
[Code  1904,  p.  2126]),  the  venue  tor  the  trial 
of  a  criminal  case  may  be  changed  upon  the 
motion  either  of  the  accused  or  of  the  attor- 
ney for  the  commonwealth,  or  without  such 
motion  for  good  cause,  or  the  accused  may 
have  it  changed  as  a  matter  of  right  upon 
petition  signed  and  sworn  to  by  him,  when- 
ever the  mayor  of  any  city  or  the  sheriff  of 
any  county  shall  call  on  the  Governor  for  a 
military  force  to  protect  the  accused  from 
violence. 

It  is  insisted  by  the  Attorney  General  that 
the  accused  was  not  entitled  to  a  change  of 
venue  for  good  cause,  even  if  such  cause  had 
been  sliown,  which  is  denied,  l)ecause  a 
change  of  venue  for  cause  can  only  be  asked 
for  and  bad  after  application  lias  been  made 
that  Jurors  be  summoned  from  another  coun- 
ty or  corporation  for  his  trial. 

If  this  be  true,  it  will  be  unnecessary  to 
consider  further  the  question  whethtf  or  not 
the  accused  showed  "good  cause"  for  a 
change  of  venue,  as  It  is  not  contended  that 
any  such  motion  preceded  his  application  for 
a  change  of  venue. 

It  is  well  settled  that,  where  an  applica- 
tion for  a  change  of  venue  is  bated  simply  on 
the  ground  of  difficulty  in  obtaining  Jurors  in 
the  county  or  corporation  free  from  exceiv 
tion,  It  must  be  preceded  by  an  application  to 
summon  Jurors  beyond  such  county.  Wright's 
Case,  83  Grat.  (Va.)  880 ;  Joyce's  Case,  78  Va. 
287.  But,  where  the  application  for  a  change 
of  venue  is  based  upon  the  ground  that  there 
exists  such  prejudice  and  excitement  against 
the  accused  as  to  endanger  tbe  fairness  and 
impartiality  of  a  trial  conducted  in  the  coun- 
ty, then  the  rule  of  practice  invoked  by  the 
Attorney  General  does  not  and  ought  not  to 
apply.  It  is  true  that  the  Judge  delivering 
the  opinion  of  the  court  in  the  case  of  Waller 
&  Boggs,  84  Va.  492,  490.  5  S.  E.  364,  stated, 
that  "as  this  court  has  repeatedly  held,  this 
motion  [that  is,  for  a  change  of  venue]  should 
have  been  preceded  by  a  motion  for  a  change 
of  venire;  and  this  not  having  been  done, 
and  an  impartial  Jury  having  in  fact  been 
obtained  in  the  county,  the  conclusive  pre- 
sumption is  that  the  motion  for  a  change  of 
venue  was  unfounded."  The  only  authorities 
cited  to  sustain  that  statement  were  tbe  cases 
of  Wright  and  Joyce,  supra.  Neither  of  those 
cases  involved  the  question  we  are  now  con- 
sidering, as  tbe  motion  for  a  change  of  venue 
in  each  of  them  was  based  upon  the  ground 
that  an  impartial  Jury  could  not  be  obtained 
in  the  county. 

The  case  of  Bowles.  103  Va.  816,  48  S.  E. 
627,  is  also  cited  by  the  Attorney  General  to 
sustain  his  contention.  In  that  case  what  le 
said  upon  the  subject  (page  823  of  103  Va.. 
page  529  of  48  S.  E.)  was  merely  by  way  of 
argument  to  show  that  no  such  local  prej- 
udice or  excitement  existed  in  the  coun^  as 
to  require  a  change  of  venue;    and  it  does 
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not  hold,  as  we  tmderatand  It,  that  an  appli- 
cation for  a  change  of  venue  must  be  pre- 
<!eded  by  a  motion  to  have  a  Jury  summoned 
from  another  county.  The  statute  makes  no 
such  requirement,  and  there  is  no  reason  why 
the  court  should  do  so.  Why  should  the  ac- 
cused be  compelled  to  ask  for  what  he  does 
not  wish  as  a  condition  precedent  to  an  ap- 
plication for  what  he  does  wish  and  is  en- 
titled to  under  the  statute  if  he  shows  good 
cause? 

The  reason  why  the  practice  is  diCTerent  in 
a  case  where  the  application  for  a  change  of 
venue  is  based  upon  the  ground  that  a  fair 
and  impartial  Jury  cannot  be  obtained  in  the 
county,  and  where  it  Is  based  upon  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  because  of  the  local  prejudice 
and  excitement  therein  against  the  accused,  is 
clearly  and  strongly  stated  by  Judge  Daniel 
in  delivering  the  opinion  of  the  court  in 
Wonneley's  Case,  10  Grat  658»  672-674,  which 
was  tried  soon  after  the  statute  was  passed 
authorizing  that  circuit  courts  to  summon 
Juries  from  counties  other  than  that  in  which 
the  accused  was  being  tried,  under  certain 
circumstances.  After  referring  to  the  fact 
that  formerly,  when  a  Jury  free  from  excep- 
tion could  not  be  obtained  in  the  county  where 
the  accused  was  to  be  tried,  a  change  of  venue 
was  necessary,  because  as  the  law  then  stood 
the  court  had  no  authority  to  send  beyond  the 
limits  of  the  county  for  a  Jury,  no  matter 
what  might  be  the  difhculty  in  obtaining  a 
Jury  therein  free  from  exception,  the  learned 
Judge  says:  ''In  this  state  of  the  law  it  is 
difficult  to  suppose  a  case  in  which  this  court 
could  safely  undertake  to  pronounce  errone- 
ous a  Judgment  of  a  circuit  court  refusing  an 
application  for  a  change  of  venue,  based  sim- 
ply on  the  ground  of  difficulty  in  obtaining 
Jurors  for  the  trial  in  the  county.  Cases,  how- 
ever, may  be  supposed  of  such  strong  and  ex- 
tensive and  influential  prejudice  and  excite- 
ment against  the  accused  as  to  endanger  the 
fairness  and  impartiality  of  a  trial  conducted 
in  the  county,  even  though  the  court  should 
encounter  jdo  serious  difficulty  or  inconveni- 
ence in  obtaining  a  Jury.  In  such  cases,  in 
order  to  obtain  a  full,  free,  dispassionate. 
Just,  and  impartial  hearing  of  the  cause.  It 
might  be  Just  as  important  to  change  the 
theater  of  the  trial  as  to  have  a  Jury  filling 
all  the  requirements  of  the  law  as  to  qualifica- 
tion and  freedom  from  exception.  In  view  of 
such  a  possible  state  of  things,  and  of  the  pos- 
sible existence  of  other  causes  not  necessarily 
connected  with  the  Jury,  and  In  otder  to  pre- 
clude the  inference  that,  by  enlarging  the 
power  of  the  court  as  to  the  sources  from 
which  the  Jury  might  be  taken,  it  intended 
to  curtail  the  court  of  any  power  or  discretion 
which  it  previously  had  of  changing  the  venue 
for  causes  other  than  the  difficulty  of  obtain- 
ing a  Jury  in  the  county,  the  Legislature  have. 
In  the  twenty-second  section  of  the  chapter 
cited  above,  [chapter  208,  Code  1849]  declared 
that  the  circuit  courts  may,  on  the  motion  ei- 


ther of  the  accused  or  of  the  attorney  for 
the  commonwealth,  or  without  such  motion, 
for  good  cause,  order  the  venue  for  the  trial 
of  a  criminal  case  in  such  court  to  be  changed 
to  some  other  circuit  court" 

After  careful  consideration  of  the  facts  al- 
leged in  the  petition  for  a  change  of  venue, 
and  which  must  be  taken  as  true,  except  as 
hereinbefore  indicated,  the  court  is  satisfied 
that  the  accused  showed  good  cause  for  a 
change  of  venue,  and  that  it  ought  to  have 
been  granted. 

It  appears  that  the  white  people  of  the 
county  were  so  greatly  aroused  against  the 
accused,  and  that  the  relations  between  the 
races  were  of  such  character,  that  It  required 
the  promptest  and  most  vigorous  action  of 
the  executive  officers  of  the  state,  from  the 
Governor  down,  including  the  military  and 
the  posse  furnished  the  sheriff  by  the  court, 
to  preserve  the  public  peace,  and  to  protect 
the  accused  and  other  members  of  his  race 
from  mob  violence,  that  this  state  of  feeling 
continued  down  to  and  through  the  trial  of 
the  accused,  and  that  after  the  conviction  of 
the  accused  he  had  to  he  confined  in  the  Jail 
of  another  county,  pending  his  efforts  to  have 
the  Judgment  of  the  trial  court  reversed.  Un- 
der these  circumstances,  it  is  not  only  highly 
probable,  but  almost  certain,  that  the  accused 
did  not  have  that  fair,  dispassionate,  and  im- 
partial trial,  which  every  accused  person  is 
entitled  to  under  the  law. 

Having  reached  the  conclusion  that  "good 
cause"  was  shown  by  the  accused  for  a 
change  of  venue,  and  that  the  trial  court  er^ 
red  in  not  so  ordering,  it  is  unnecessary  to 
consider  whether  or  not  he  was  entitled  to  a 
change  of  venue  as  a  matter  of  right,  under 
the  amendment  made  to  section  4036  of  thf^ 
Code  by  the  act  of  March  16,  1904. 

It  is  also  unnecessary  to  consider  the  other 
errors  assigned,  as  some  of  them  cannot,  and 
the  others  will  not,  probably  arise  upon  the 
next  trial. 

The  Judgment  of  the  circuit  court  will  be 
reversed,  the  verdict  of  the  Jury  set  aside,  and 
the  cause  remanded  for  a  new  trial,  with  di- 
rection to  the  circuit  court  to  order  the  venno 
to  be  changed  to  the  corporation  court  of  the 
city  of  Norfolk,  without  carrying  the  accused 
back  to  Accomac  county. 

Beversed. 


(107  Va.  931) 
BURTON  et  al.  v.  COMMONWBAITTH. 

(Supreme  Court  of  Appeals  of  Virginia.  '  Jan. 
23,  190&) 

Appeal  from  Circuit  CJourt,  Accomac  CJounty. 

Samuel  lu  Burton  and  Sylvanus  0>nquest 
were  convicted  of  murder,  and  appeal.  Re- 
versed and  remanded,  with  directions  to  change 
the  venue. 

Thos.  H.  Willcox  and  J.  L.  Jeffries,  for 
plaintiff.  The  Attorney  General,  for  the  Cam- 
monwealth.  .    . 
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BUCHANAN,  J.  The  flrrt  error  assigned 
In  this  case  Is  to  the  refusal  of  the  trial  court 
to  order  a  diange  of  venue  for  the  trial  of  the 
plaintiffs  in  error,  who  were  indicted  for  mur- 
der. 

Upon  the  question  of  a  change  of  venue,  the 
facts  of  this  case  and  that  of  James  D.  Uzzle 
▼.  Gommonwealth,  GO  S.  E.  52,  in  which  the 
opinion  of  the  court  has  just  been  handed 
down,  are,  as  was  conceded  in  oral  argument, 
substantially  the  same.  In  that  case  the  court 
was  of  opinion  that  the  trial  court  erred  in 
not  ordering  a  change  of  venue,  and  that  its 
judgment  must  therefore  l>e  reyersed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a 
new  trial. 

For  the  reasons  stated  in  that  opinion,  with- 
out passing  upon  the  other  assignments  of  er- 
ror, the  judgment  In  this  case  must  be  revers- 
ed, the  verdict  set  aside,  a  change  of  venue 
ordered,  and  the  cause  remanded  for  a  new 
triaL 

Reversed. 


(107  Va.  125) 
SMITH'S   ADM'R   v.    NORFOI/K  &   W. 
RT.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

16.  1908.) 
1.  Rahaoads  —  Collisions  at  Crossings  — 

KeQLIGENCB— CONTBIBUTOBT     NEGLIGENCE. 

Negligence  of  a  railroad  company  in  regard 
to  a  trflln  approaching  a  highwav  crossing  does 
not  relieve  a  traveler  on  the  hignway  from  the 
duty  of  exercising  diligent  care  for  his  own 
safet^r ;  the  duty  of  the  traveler  being  as  im- 
perative as  that  of  the  railroad  company. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  SS  1022,  1071-1074.] 

9  Sahi&— Cabs  Requibbo  of  Pebsons  Nbab 

Tbackb. 

A  traveler  on  a  highway  must,  before  cross- 
ing a  railroad,  use  his  senses  of  sight  and  hear- 
ing, and  his  failure  to  do  so  is,  as  a  general 
rule,  negligence;  and,  since  the  track  is  a  proc- 
lamation- of  danger  to  him,  he  must  mnke  the 
acts  of  looking  and  listening  reasonably  ^- 
fective. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  U  104d-1056.] 

3.  Samb. 

Where  a  traveler  Is  warned,  or  by  the  ex- 
ercise of  care  commensurate  with  the  known 
danger  would  be  warned,  of  the  near  approach 
of  a  railroad  train,  it  is  his  duty  to  keep  off  the 
track  until  the  train  has  passed,  and  to  go  on 
the  track  under  such  circumstances  is  nef^II- 
l^nce  defeating  a  recovery  for  injuries  inflicted 
m  the  resulting  collision. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  41,  Railroads,  §  1026.] 

4.  Same— Pboximatb  Cause. 

Negligence  of  a  railroad  company  in  regard 
to  a  train  approaching  .a  highway  crossing  does 
not  authorize  a  recoverv  for  the  death  of  a 
traveler  struck  by  a  train  at  the  crossing,  un- 
less the  negligence  was  the  sole  proximate  cause 
of  the  injury. 

lEd.  Note.— F^r  cases  in  ppint,  see  Cent  Dig. 
VOL  41,  Raflroads,  SS  1090-1095.] 

6.  Samk— Contbibutoby  Neoligbnce  —  Reli- 
ance ON  Pbboautions  ON  Railboao's  Pabt. 
A  traveler  at  a  railroad  crossing  has  the 
right  to  presume  that  the  railroad  company  will 
obey  the  statutes  and  sound  the  signals  requir- 


ed thereby,  and  may  rely  on  this  presumption . 
but  such  reliance  does  not  relieve  him  from  care 
on  his  part,  and  one  approaching  a  railroad 
track  must  not  approach  at  such  a  rate  of 
speed  that,  when  he  reaches  a  point  where  he 
can  see  or  hear  a  train,  It  is  too  late  to  stop 
and  protect  himself  from  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  H  1071-1074.] 

6.  Negligence— CoNTBiBUToBY  Negligence. 

The  rule  that  a  person  in  an  emergency 
is  not  required  to  exercise  the  prudence  requir- 
ed of  prudent  persons  under  ordinary  circum- 
stances applies  only  where  such  person  has  been 
placed  in  the  situation  of  danger  bj  the  negli- 
gence of  another  not  united  with  his  own  neg- 
ligence. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  99,  100.] 

7.  Railboads  —  Accidents  at  Highway 

CboSSINGS— CONTBIBUTOBY    NEGLIGENCE. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  traveler  struck  by  a  train 
at  a  highway  crossing,  evidence  examined,  and 
held  to  show  that  decedent  was  guilty  of  con- 
tributory negligence  defeating  a  recovery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1144-1140.] 

Error  to  Circuit  Court,  Franklin  County. 

Action  by  J.  J.  Smith's  administrator 
against  the  Norfolk  &  Western  Railway  Com- 
pany. There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

S.  A.  Anderson,  L.  W.  Anderson,  and  W.  Im, 
Lee,  for  plaintiff  in  error.     Dillard  &  Lee 
and  Wm.  Gordon  Robertson,  for  defendant  In  ' 
error. 

HARRISON,  J.  This  action  was  brought 
by  the  administrator  of  J.  J.  Smith,  deceas- 
ed, to  recover  of  the  defendant  railway  com- 
pany damages  fgr  its  alleged  negligence  in 
causing  the  death  of  the  plaintiff's  intestate. 
There  was  a  demurrer  to  the  plaintiff's  evi- 
dence, which  the  circuit  court  sustained. 
This  Judgment  we  are  asked  to  review  and 
reverse. 

The  plaintiff's  Intestate  was  killed  at  a 
public  road  crossing,  in  the  county  of  Frankr 
lin,  at  a  point  a  little  south  of  Prillaman's 
Siding.  The  crossing  is  shown  to  be  a  dan- 
gerous one;  the  view  of  the  rallrotad,  to  one 
approaching  the  track  from  the  north,  being 
cut  off  on  the  traveler's  right  by  a  bluff  un- 
til he  is  within  a  short  distance  of  the  track. 
The  public  road  descends  until  within  a 
short  distance  of  the  track,  and  then  rises 
until  the  track  is  reached. 

The  intestate  was  driving  a  wagon  drawn 
by  a  pair  of  mules,  and  had  almost  cleared 
the  track  when  he  was  struck  by  a  regularly 
scheduled  freight  train,  which  was  behind 
time.  This  train  ran  regularly  from  Roanoke 
In  a  southerly  direction,  stopping  at  Prilla- 
man's Siding  when  flagged.  The  intestate  is 
shown  to  have  been  an  experienced  and  care- 
ful driver,  familiar  with  the  crossing  and 
the  running  of  trains  at  that  point.  He  had 
been  hauling  over  the  crossing  for  some  time ; 
the  stave  factory  at  Prillaman's  Siding  being 
his  point  of  delivery.  On  the  mbming  of  the 
accident   the   deceased   was   at   Prillaman's 
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SidlniT  In  GODTersation  with  two  others  a 
few  moments  before  he  was  killed.  It  Is 
but  a  few  hmidred  yards  on  the  arc  of  a 
circle  from  "Prillaman's"  to  the  crossing,  the 
public  road  running  this  distance  around  a 
bluff  which  cuts  off  a  view  of  the  railroad, 
the  traveler,  however,  being  at  no  time  on 
the  route  more  than  130  feet  distant  from 
the  railroad.  When  a  man  driving  a  two- 
horse  wagon  reaches  a  point  in  the  public 
road  from  which,  looking  up  the  track  to  his 
rl^rht,  he  can  see  the  same  for  a  distance  of 
70  yards,  the  heads  of  bis  team  would  be 
about  3  feet  from  the  edge  of  the  cross-ties; 
going  a  little  further,  so  that  the  driver 
could  see  as  much  as  180  yards  up  the  track, 
the  heads  of  the  team  would  be  "right  on  the 
rail.'*  The  distance  traveled  by  the  mules 
from  the  point  where  they  first  emerged 
from  the  embankment  to  the  point  at  which 
they  were  when  the  wagon  was  struck  by  the 
train  was  52  feet 

The  only  eyewitnesses  of  the  accident  were 
the  engineer  and  the  fireman.  Their  uncon- 
tradicted evidence  is  that  the  deceased  ap- 
proached the  crossing  standing  up,  whip  In 
one  hand  and  lines  in  the  other,  with  the 
team  in  a  run  or  gallop.  The  evidence  shows 
that  these  employ^  of  the  railroad  saw  the 
deceased  as  soon  as  it  was  possible  for  them 
to  do  so,  that  the  emergency  brakes  were  im- 
mediately applied,  and  everything  possible 
done  to  avert  the  accident,  but  without  avail, 
and  that  for  some  distance  before  reaching 
the  crossing  it  was  downgrade^  and  the  train 
running  25  to  35  miles  per  hour.'  A  number 
of  witnesses  testify  to  hearing  the  whistle 
blow  for  Prlllaman*s  Siding  and  the  noise 
of  the  approaching  train.  The  demurrer  to 
the  evidence,  however,  admits  that  the  cross- 
ing whistle  was  not  blown,  and  the  act  ap- 
proved January  18»  1004  (Ya.  Ck)de  1904,  S 
1294d),  was  not  complied  with.  This  act  had 
been  In  force  but  25  days  when  the  acci- 
dent happened,  on  the  morning  of  February 
13,  1904;  and  provides  that,  where  the  rail- 
road crosses  upon  the  same  level  any  high- 
way or  crossing,  the  bell  shall  be  rung  or 
whistle  sounded  continuously  or  alternately 
for  a  distance  of  not  less  than  300  yards  un- 
til the  engine  has  reached  such  highway  cross- 
ing. 

The  negligence  of  the  defendant  company 
in  approaching  the  crossing  must  be  accepted 
us  an  established  fact;  but  this  negligence 
does  not  relieve  the  traveler  on  the  public 
highway  from  vigilance  on  his  part  The 
duty  of  such  a  traveler  Is  to  exercise  a  dili- 
gent and  watchful  care  for  his  own  safety. 
This  duty  on  his  part  is  as  imperative  as 
that  of  the  railroad  company  to  look  out 
for  him,  and  to  use  reasonable  care  and 
precaution  to  avoid  injury  to  his  person  or 
his  property  at  a  point  of  possible  collisiom 
The  vigilance  of  the  traveler  to  escape  in- 
jury is  commensurate  with  that  of  the  rail- 
road company  to  avoid  the  infliction  of  in- 


jury. When  the  use  of  his  faculties  wotlld 
apprise  the  traveler  of  impending  or  ap- 
proaching danger,  he  must  exercise  those 
faculties^  or  suffer  the  consequences,  'ilie 
greater  the  danger  at  a  particular  crossing, 
the  greater  the  vigilance  required  of  both. 
Before  crossing  a  railroad  the  traveler  on 
the  public  highway  must  use  his  senses  of 
sight  and  hearing.  He  must  approach  the 
crossing  carefully,  and  must  look  in  every 
direction  that  the  rails  run  to  make  sure  that 
the  crossing  is  safe ;  and  his  failure  to  do  so 
will,  as  a  general  rule,  be  deemed  negli- 
gence. Moreover,  since  the  track  is  a  proc- 
lamation of  danger  to  the  traveler,  he  must 
not  only  use  his  eyes  and  ears,  looking  and 
listening  in  both  directions,  but  he  must  make 
the  acts  of  looking  and  listening  reasonably 
effective.  If  a  traveler  is  warned,  or  by 
the  exercise  of  care  commensurate  with  the 
known  danger  would  be  warned,  of  the  near 
approach  of  a  railrbad  train,  then  it  is  his 
duty  to  keep  off  the  track  until  it  has  pass- 
ed, and  to  go  on  the  track  under  such  cir- 
cumstances is  negligence,  and  defeats  recov- 
ery for  injuries  inflicted  in  the  resulting 
collision.  Since  the  negligence  of  the  defend- 
ant company  does  not  excuse  the  nonper- 
formance of  the  traveler's  reciprocal  duties^ 
it  follows  that  this  negligence  does  not  en- 
title the  plaintiff  to  recover,  unless  it  was  the 
sole  proximate  cause  of  his  injury. 

A  traveler  at  a  crossing  has  the  right  to 
presume  that  the  company  will  obey  the 
statute  and  sound  the  signal  required  by  law, 
and  to  rely  on  this  presumption;  but  such 
reliance  does  not  relieve  him  from  care  on 
his  part 

These  principles,  touching  the  law  govern- 
ing the  relative  rights  of  the  public  and  rail- 
road companies  at  -highway  crossings,  are 
settled  by  numerous  decisions  of  this  court 
Johnson  v.  0.  &  O.  Ry.  Co.,  91  Va.  171,  21 
S.  B.  238;  B.  &  O.  R.  Oo.  v.  Few's  Ex'r,  94 
Va.  82,  26  S.  Bi  406;  W.  S.  Ry.  CJo.  v.  Lacey, 
94  Va.  460,  26  S.  E.  834;  Southern  Ry.  Co.  v. 
Bryant,  95  Va.  212,  28  S.  B.  183;  A.  &  D.  Ry. 
Co.  V.  Relger,  95  Va.  418,  28  S.  E5.  590;  Bram- 
mer  v.  N.  &  W-  Ry.  Co.,  104  Va.  50,  51  S.  B. 
211;  Stokes  v.  So.  Ry.  Co.,  104  Va.  817,  52 
S.  B.  855;  So.  Ry.  Co.  v.  Jones,  106  Va.  412, 
56  S.  B.  155. 

In  the  light  of  the  principles  settled  by 
these  decisions,  we  are  of  opinion  that  the 
plaintiff's  intestate  was  negligent  in  his  ap- 
proach to  the  crossing  in  question — ^so  negli- 
gent and  lacking  in  care  for  his  safety  as 
to  preclude  his  right  to  recover,  notwith- 
standing the. negligence  of  the  defendant  com- 
pany in  failing  to  sound  the  warnings  re- 
quired by  law.  The  law  recognizes  no  grada- 
tions of  fault  in  such  cases;  and,  where  both 
parties  have  been  guilty  of  negligence,  as  a 
general  rule,  there  can  be  no  recovery. 
There  is  really  no  distinction  between  negli- 
gence in  the  plaintiff  and  negligence  in  the 
defendant,  except  that  the  negligence  of  the 
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former  fa  called  contributory  negligence. 
Richmond  Traction  Co.  v.  Martin's  Adm'r, 
102  Va.  20&,  45  S.  E.  886. 

According  to  the  testimony  of  the  engineer 
and  the  fireman,  who  were  the  only  wit- 
nesses of  the  accident,  the  deceased  came 
upon  the  crossing  standing  up,  whip  in  hand, 
with  his  team  in  a  run  or  gallop.  The  in- 
eyitable  conclusion  from  the  statement  of 
these  witnesses  is  that  the  deceased  must 
have  come  around  the  bluff  in  trot  or  run 
in  an  effort  to  get  across  the  track  in  ad- 
yance  of  the  approaching  train;  for,  if  he 
had  been  approaching  cautiously  and  In  a 
walk,  and  as  soon  as  he  came  in  sight  of 
the  train  formed  for  the  first  time  the  pur- 
pose to  cross  the  track,  be  did  not  have  suf- 
ficient distance  from  the  point  of  Initial  vis- 
ion to  the  track  of  the  railroad  within  which 
to  get  his  mules  into  a  run.  When  the  de- 
ceased reached  that  point  in  the  public  road 
where  he  could  see  70  yards  up  the  railroad, 
the  heads  of  his  team  were  within  8  feet  of 
the  track.  The  physical  facts  in  the  case,  cou- 
pled with  the  uncontradicted  evidence  of  the 
engineer  and  fireman,  show  that  the  deceased 
could  not  have  approached  the  crossing  cau- 
tiously with  his  mules  in  a  walk  and  under 
control,  for  it  is  manifest  that,  if  he  had  ap- 
proached the  crossing  in  this  manner,  he 
would  have  been  unable  to  get  his  mules 
on  the  rails  in  a  run  after  his  first  possible 
view  of  the  train.  The  distance  in  which 
he  had  to  act  did  not  admit  of  this. 

The  conclusion  is  irresistible  that;  when 
far  enough  from  the  crossing  for  safety,  the 
deceased  was  moving  in  a  trot  or  speedy 
gait,  which  was  lashed  into  a  run  as  the 
mules  reached  the  rails,  with  the  hope  of 
crossing  the  track  ahead  of  the  approaching 
train.  This  manner  of  approaching  a  dan- 
gerous crossing  was  thoughtless  negligence, 
and  was  the  proximate  cause  which  cost  the 
deceased  his  life.  As  already  seen,  the  en- 
gineer and  fireman  saw  the  plaintiff's  intes- 
tate approaching  and  on  the  track  as  soon  as 
it  was  possible  to  do  so,  and  did  all  that 
was  possible  to  avert  the  accident,  but  it 
was  too  late  for  tbein  to  avoid  the  collision. 

A  party  approaching  a  railroad  track  must 
not  approach  at  such  a  rate  of  speed  as  that 
when  he  reaches  a  point  where  he  can  see  or 
hear  a  train  it  is  too  late  to  stop  the  team 
and  protect  himself  from  injury.  Lacey's 
Case,  supra. 

It  is  insisted  that  the  deceased  was  lull- 
ed into  security  by  the  failure  of  the  defend- 
ant company  to  give  the  required  warnings 
as  it  approached  the  crossing;  and,  in  sup- 
port of  this  contention,  two  cases  are  relied 
on—Kimball  &  Fink  v.  Friend,  »5  Va.  125, 
27  S,  B.  901,  and  Railway  Co.  v.  Aldrldge, 
101  Va.  142,  43  S.  E.  333.  In  both  of  these 
cases  there  was  a  local  agency  of  the  rail- 
road company  for  warning  travelers  on  the 
public  highway  of  an  approaching  train, 
which  was  out  of  order  or  out  of  place.  In 
Friend's  Case  it  was  a  gong,  and  in  Al- 


dridge's  Case  it  was  a  watchman.  These 
agencies  of  notification,  immediately  on  the 
ground,  upon  which  the  traveler  had  the 
right  to  rely,  were  silent,  thus  lulling  him 
into  a  dangerous  position  from  which  he 
could  not  extricate  himself.  But  we  are 
aware  of  no  Virginia  case  which  holds  that 
a  traveler  on  the  highway  may  approach  a 
railroad  crossing  at  such  speed,  if  he  is  driv- 
ing a  team,  as  will  not  allow  him  to  make 
adequate  use  of  such  opportunities  for  look- 
ing and  listening  as  the  surroundings  of  the 
crossing  will  admit 

The  principle  is  invoked  on  behalf  of  plain- 
tiff in  error  that  a  person  in  an  emergency 
or  great  peril  is  not  required  to  exercise 
the  prudence  required  of  prudent  persons  un- 
der ordinary  circumstances.  This  principle 
does  not  apply,  except  in  cases  where  the 
plaintiff  has  been  placed  in  the  situation  of 
danger  by  the  negligence  of  the  defendant, 
not  united  with  his  own  negligence.  South- 
west Imp.  Co.  V.  Smith's  Adm'r,  85  Va.  306, 
7  S.  E.  365,  17  Am.  St  Rep.  59.  ''No  such 
allowance  is  made  in  favor  of  one  whose  own 
fault  has  brought  him  into  the  peril  which 
disturbs  his  Judgment"  Shear.  &  Red.  on 
Neg.  p.  133,  S  89. 

It  is  a  necessary  conclusion  from  the  evi- 
dence proper  to  be  considered  on  the  de- 
murrer to  the  evidence  that  the  plaintiff*s 
intestate  was  guilty  of  contributory  negli- 
gence, and  that  the  defendant  could  not  have 
saved  him  from  the  result  The  demurrer 
was  therefore  properly  sustained,  and  the 
Judgment  of  the  circuit  court  must  be  af- 
firmed. 

Afllrmed. 

(107  Va.  733) 

SOUTHERN  RT.  CO.  v.  HANSBROUGH'S 
ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,  1908.) ' 

1.  Costs— Stay  of  Subsequent  Action  Un- 
til Payment. 

Under  Code  1904,  S  3542,  providing  that 
the  party  to  whom  a  new  trial  is  granted*  shall, 
previous  to  new  trial,  pay  the  costs  of  a  for- 
mer trial,  unless  the  court  enter  that  the  new 
trial  is  granted  for  misconduct  of  the  opposite 
party,  who  in  such  case  may  be  ordered  to  pay 
any  costs,  etc,  a  plaintiff,  before  proceeding  to 
a  second  trial  after  reversal  of  judgment  in 
his  favor,  and  remanding  a  cause  for  a  new 
trial  with  direction  that  defendant,  plaintiff  in 
error,  recover  of  plaintiff,  defendant  in  error, 
its  costs,  etc.,  need  not  pay  the  costs  of  the  for- 
mer triail,  as  well  as  the  costs  in  the  Supreme 
Court  of  Appeals  on  the  writ  of  error. 

2.  Tbiai/— Evidence— Objectionb— Waiver. 

A  party  who,  after  the  admission  of  evi- 
dence over  his  objections,  introduces  evidence 
on  the  same  point,  waives  his  objections. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  S  974.] 

3.  Railroads  —  Crossing  Accident  —  Con- 
tributory   Negligence— Instructions. 

Where  in  an  action  for  the  death  of  a  trav- 
eler struck  by  an  engine  at  a  highway  crossing, 
contributory  negligence  of  decedent  was  relied 
on,  a  charge  authorizing  a  recovery  unless  the 
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injnry  to  decedent  was  caused  by  his  own  fault 
was  erroneous,  because  it  omitted  the  fact  that, 
if  decedent  was  only  partially  in  fault  and  that 
fault  contributed  to  his  injury,  there  could  be 
no  recovery. 

[Etd,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  1204,  1205.] 

4.  Samb— Negligbncb. 

A  railroad  company  and  a  traveler  on  a 
highway  crossing  are  diarged  with  a  mutual 
duty  of  keeping  a  careful  lookout  for  danger, 
and  the  degree  of  vigilance  is  in  proportion  to 
the  known  danger;  the  greater  the  danger,  the 
greater  the  care  required  of  both. 

[Ed.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  956.] 

5.  Saicb— Cabb  Required  of  Tbaveleb. 

A  traveler  on  a  highway  crossing  a  rail- 
road track  must,  before  crossing,  use  his  sense 
of  sight  and  hearing,  and  the  looking  and  lis- 
tening must  be  effective;  and,  when  the  exer- 
cise of  his  faculties  would  warn  him  of  an  ap- 
proaching train,  it  is  negligence  for  him  to  en- 
ter on  the  track,  though  he  may  be  oblivious  of 
the  train. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  41,  Raikoads,  U  104^-1056.] 

e.  Same  —  Contbibtttoby  Negligence  —  Bap- 

VECT. 

The  negligence  of  a  railroad  company  in 
approaching  a  highway  crossing  with  an  engine 
does  not  authorize  a  recovery  for  the  death  of 
a  traveler  at  the  crossing,  unless  the  negligence 
of  the  company  is  the  sole  proximate  cause  of 
the  accident,  or  unless  the  traveler  is  lulled  in- 
to security. 

[Ed.  Note.— For  cases  in  point,,  see  Cent  Dig. 
vol.  41,  Railroads,  H  1084-1089.] 

7.  SaHS— OOITTBIBUTOBT  NEGLIGENCE  —  BUB- 
DEN  OF  PBOOF. 

The  fact  that  a  railroad  company  was  neg- 
ligent in  running  its  engine,  which  collided  with 
a  traveler  at  a  crossing,  did  not  impose  on  it 
the  burden  of  proving  that  the  traveler  failed 
to  do  what  he  should  have  done,  or  did  that 
which  would  not  have  been  done  by  a  reason- 
ably prudent  person,  and  the  question  whether 
or  not  he  exercised  care  was  for  the  jury,  with- 
out any  intimation  from  the  court  as  to  what 
weight  was  to  be  given  to  the  evidence. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1117-1123.] 

8.  Same— Misleading  Instbugtions. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  an  engine  at  a  crossing,  the 
evidence  showed  that  decedent  could  by  rising 
in  his  seat  and  looking  to  one  side  have  viewed 
the  track  for  a  considerable  distance,  and  ob- 
served the  approaching  engine,  etc.,  an  instruc- 
tion that,  if  the  jury  believed  that  the  company 
was  guilty  of  violating  a  municipal  ordinance 
fixing  the  maximum  speed  of  engines,  the  pre- 
sumption was  that  decedent  did  what  the  law 
required  of  him  in  approaching  the  crossing* 
was  misleading,  because  calculated  to  create  in 
the  minds  of  the  jury  the  belief  that  there  was 
no  evidence  of  decedent's  negligence,  and  au- 
thorized a  verdict  on  presumption  in  favor  of 
plaintiff,  instead  of  on  the  facts  proven. 

9.  Same. 

In  an  action  for  the  death  of  a  traveler  in 
a  collision  with  an  engine  at  a  crossing,  an 
instruction  assuming  that  the  only  duty  impos- 
ed on  decedent  was  that  of  looking,  leaving  out 
of  view  the  further  duty  of  listening  for  the 
approach  of  the  engine,  was  misleading,  since 
all  that  the  company  was  required  to  do  was  to 
show  circumstances  from  which  reasonable  men 
might  draw  the  inference  that,  had  decedent 
locked  or  listened,  he  would  have  seen  or  heard 
the  eneine  approaching  in  time  to  have  avoided 
the  injnry,  notwithstanding  its  own  negligence 
in  running  die  engine  at  an  excessive  speed. 


10.  Tbial— Instbxtctions— AppiiiCABiLmr   to 
Evidence. 

Where,  in  an  action  for  the  death  of  a  travel- 
er in  a  collision  with  an  engine  at  a  crossing, 
the  uncontradicted  evidence  showed  that,  when 
decedent  was  discovered  on  the  track,  every- 
thing possible  was  done  by  the  engineer  to  avoid 
a  collision,  an  instruction  that,  though  decedent 
was  negligent,  ^et  if  the  company  could,  by  the 
exercise  of  ordinary  care,  have  avoided  the  ac- 
cident, decedent's  negligence  did  not  excuse  the 
company,  and  plaintiff  was  entitled  to  recover, 
was  erroneous  because  of  the  absence  of  evi- 
dence on  which  to  base  it. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §§  596-602.] 

11.  Railboads  —  Accidents  at  Cbossings  — 
Negligence. 

Proof  that  a  railroad  company  ran  its  en- 
gine in  violation  of  a  municipal  ordinance  fixing 
the  maximum  speed  does  not  create  a  cause  of 
action  for  the  death  of  a  traveler  struck  by  the 
engine  at  a  crossing,  unless  it  is  shown  that  the 
unlawful  rate  of  speed  was  the  sole  proximate 
cause  of  the  accident 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §S  1028,  1000-1095.] 

12.  Appeal  —  Ebroneous    iNsrrBucriONS  — 

PBiEJUDICIAL   EbBOB. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  an  engine  at  a  crossing,  the 
company  mainly  relied  on  the  plaintifTs  evi- 
dence to  establish  decedent's  contributonr  negli- 
gence, an  instruction  which  permitted  the  jury 
to  look  for  ordinary  care  and  negligence  beyond 
the  evidence  and  to  speculate  as  to  what  the 
company  might  or  ought  to  have  done  to  have 
avoided  the  injury  was  prejudicial  to  it. 

13.  Tbial  —  Instbuctiows  —  Cube  by  Otheb 

iNSTBUCnON. 

An  instruction  prejudicial  to  a  party  is  not 
rendered  harmless  by  his  asking  for  and  ob- 
taining an  instruction  setting  forth  its  version 
of  the  law  applipable  to  a  state  of  facts  dealt 
with  in  the  prejudicial  instruction. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  703-718.] 

14.  Same— Inconsistent  Instbuctionb. 
Where  contradictory  instructions  on  a  ma- 
terial point  in  a  case  have  been  given,  the  ver- 
dict should  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  564-566.] 

15.  Same— iGNOBiNG  Evidence. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  an  engine  at  a  crossing,  the. 
evidence  showed  that  the  company  was  not  re- 
sponsible for  sheds  obstructing  tne  view  of  a 
train  on  the  track  approaching  the  crossing, 
an  instruction  that  the  existence  of  the  sheds 
did  not  affect  plaintiflPs  case,  and  that  decedent 
was  not  responsible  for  them,  provided  they  had 
been  there  sufficiently  long  prior  to  the  accident 
to  give  the  company  knowledge  of  their  exist- 
ence, was  erroneous  because  it  ignored  the  evi- 
dence; and,  though  the  existence  of  the  sheds 
imposed  on  the  company  a  greater  degree  of 
care,  a  like  degree  of  care  was  also  imposed  on 
deceoent,  who  had  knowledge  of  the  situation. 
[E)d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  613-623.] 

16.  Same— CONTRADICTOBY   Instbuctions. 

In  an  action  for  the  death  of  a  traveler 
struck  by  a  train  at  a  crossing,  an  instruction 
that  the  fact  that,  sheds  obstructing  the  view 
of  a  train  approaching  the  crossing,  ran  into  a 
street,  could  not  affect  plaintiff's  case,  and  that 
decedent  was  not  responsible  for  the  sheds  b(>ine 
in  the  street,  provided  they  had  been  there  siir- 
ficiently  long  prior  to  the  accident  to  give  the 
company  knowledge  of  their  existence,  was  in 
conflict  with  an  instruction  statin?  that  the 
sheds  imposed  a  different  duty  on  decedent  in 
approaching  the  crossing  from  that  which  would 
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have  b^en  Imposed  on  him,  had  not  the  sheds  ob- 
structed the  view,  necessitating  a  setting  aside 
of  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
rol.  46,  Trial,  $§  564r^66.] 

17.  SaIO— BVZDSNOl}— iNETTBUCnONB. 

Where,  in  an  action  for  the  death  of  a 
traveler  struck  by  an  engine  at  a  crossing,  there 
was  Qotbinp  in  the  surroundings  of  the  accident 
which  decedent  could  construe  as  an  invitation 
to  him  to  cross  the  track,  and  thereby  lull  him 
into  the  belief  that  he  could  safely  do  so,  an 
instruction  on  the  theory  that  decedent  was 
without  fault,  and  was  confronted  with  a  sud- 
den danger  brought  about  by  the  negligence  of 
the  company,  excusing  him  from  the  exercise 
of  reasonable  care,  was  not  justified  by  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  596-602.] 

18.  SAlfE. 

Where  the  facts  in  a  case  are  few,  and  two 
or  three  instructions  directed  to  the  material 

Jiuestions  are  ample  to  submit  the  case  to  the 
ury,  the  court  should  not  multiply  its  instnio* 
tions. 

Error  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  Hansbrongh's  administratrix 
against  the  Southern  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed for  new  trial. 

See  54  S.  E.  17. 

Norton  &  Boothe,  for  plaintiff  in  error.  C. 
O.  Carlin,  H.  O'B.  Cooper,  Francis  L.  Smith, 
and  Robert  B.  Tunstall,  for  defendant  in 
error. 

CARDW13LL,  J.  When  this  case  was  here 
on  a  former  occasion,  the  Judgment  of  the 
circuit  court  was  reversed,  because  of  error 
in  the  ruling  on  the  demurrer  to  the  declara- 
tion, and  the  cause  remanded  for  a  new  trial ; 
the  order  of  the  court  remanding  the  case 
providing  *'that  the  plaintiff  in  error  recover 
of  the  defendant  in  error  out  of  the  estate 
in  her  hands  to  be  administered  its  costs  by 
it  in  this  behalf  expended." 

Upon  the  calling  of  the  case  below  for  the 
new  trial,  it  was  claimed  by  the  defendant 
company  that  the  order  of  this  court  was,  in 
effect,  a  new  trial  awarded  to  the  plaintiff, 
and  that,  under  section  3542  of  the  Code  of 
1904,  the  plaintiff,  before  proceeding  to  an- 
other trial,  should  be  required  to  pay  the 
costs  of  the  former  trial  as  well  as  the  costs 
in  this  court  upon  ttie  writ  of  error  to  the 
Judgment  at  the  first  trial.  The  refusal  of 
the  circuit  court  to  sustain  this  contention 
constitutes  the  defendant  company's  first  as- 
signment of  error  to  the  Judgment  in  favor 
of  the  plaintiff  at  the  second  trial. 

The  section  of  the  Code  relied  on  is  as  fol- 
lows: •'The  party  to  whom  a  new  trial  is 
granted  shall,  previous  to  such  new  trial,  pay 
the  costs  of  the  former  trial,  unless  the  court 
enter  that  the  new  trial  Is  granted  for  mis- 
conduct of  the  opposite  party,  who,  in  such 
case,  may  be  ordered  to  pay  any  costs  which 
teem  to  the  court  reasonable.    If  the  party, 


who  is  to  pay  the  costs  of  the  former  trial, 
fail  to  pay  the  same  at  or  before  the  next 
term  after  the  new  trial  is  granted,  the  court 
may,  on  the  motion  of  the  opposite  party, 
set  aside  the  order  granting  it,  and  proceed 
to  Judgment  on  the  verdict,  or  award  execu- 
tion for  said  costs,  as  may  seem  to  it  best*' 
Va.  Code  1904,  S  3542. 

Manifestly  the  statute  applies  only  to  the 
costs  of  the  former  trial  in  the  trial  court, 
and  not  to  the  costs  in  this  court  incurred  up- 
on a  writ  of  error ;  but,  if  it  applied  to  costp 
incurred  In  this  court,  the  defendant  could 
not  invoke  its  provision,  since  it  imposes  the 
burden  upon  the  party  obtaining  the  new 
trial,  and  not  upon  his  adversary,  who  has 
obtained  a  Judgment  in  his  favor  at  the  form- 
er trial,  and  is  compelled,  but  not  at  his  mo- 
tion, to  try  his  case  again.  The  authorities 
cited  by  the  defendant  company  have  no  ap- 
plication to  the  record  presented  upon  this 
second  writ  of  error  in  the  case. 

The  second  trial  was  had  upon  an  amend- 
ed declaration,  alleging  the  violation  by  the 
defendant  company  of  an  ordinance  of  the 
city  of  Alexandria  as  to  the  maximum  rate 
of  speed  of  trains  passing  through  the  city, 
and  that  plaintifTs  intestate,  by  reason  of  a 
violation  of  this  ordinance,  was  killed  by  the 
defendant  company  while  he  was  properly 
and  lawfully  using  a  street  to  cross  the  rail- 
way track,  and,  with  the  view  of  showing  that 
the  deceased  did  not  fail  to  do  what  a  person 
of  ordinary  prudence  would  have  done  under 
the  circumstances,  evidence  was  offered  to 
prove  obstructions  at  the  crossing  rendering 
the  looking;^  and  listening  of  the  deceased  for 
approaching  trains  unavailing,  and  that,  by 
reason  thereof,  he  was  not  guilty  of  contribu- 
tory negligence  in  going  upon  the  railway 
track  in  front  of  the  engine  with  which  he 
collided.  Objection  was  made  to  the  introduc- 
tion of  this  evidence,  which  objection  was 
overruled,  and  this  ruling  constitutes  the  de- 
fendant company's  second  assignment  of  er- 
ror. 

It  suffices  to  say,  with  reference  to  this  as- 
signment, that  the  defendant  company  Is  to 
be  taken  as  having  waived  objection  to  this 
evidence,  as  it  Introduced  not  only  evidence 
as  to  the  surroundings  of  the  crossing  where 
the  accident  occurred,  but  photographs  there- 
of ;  the  purpose  being  the  same  as  that  of  the 
plaintiff,  to  show  what  were  the  obstructions 
in  question  on  the  occasion  of  this  accident. 

"If  a  party  objects  to  the  introduction  of 
evidence  which  is  admitted,  and  afterwards 
introduces  the  same  evidence  himself,  it  is 
not  ground  for  reversing  the  Judgment,  al- 
though the  evidence  objected  to  was  incom- 
petent" N.  Y.  L.  Ins.  Co.  v.  Taliaferro,  95 
Va.  522,  28  S.  B.  879;  Southern  Ry.  Co.  v. 
Blanford's  Adm'x,  105  Va.  373,  54  S.  E.  1. 

We  pass  over  assignments  of  error  Nos.  3, 
4,  and  5,  with  the  remark  only  that  they  be- 
come immaterial  in  the  view  we  take  of  th« 
case  on  the  assignments  of  error  in  inatruo- 
tions  to  the  Jury. 
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Viewed  as  upon  a  demurrer  thereto,  the  evi- 
dence tended  to  prove  the  following  facts: 
The  decedent,  George  O.  Hansbrough  (white), 
had  been  for  about  10  months  prior  to  the  day 
of  the  accident  causing  his  death  (May  19, 
1904)  in  the  employ,  as  a  driver,  of  the  Belle 
Pre  Bottle  Ck>mpany,  whose  works  are  located 
on  the  north  side  of  Madison  street,  near  Its 
Intersection  with  Henry  street,  in  the  city  of 
Alexandria,  Va.  During  the  whole  of  his  em- 
ployment deceased  had  been  driving  the  same 
horse  to  the  same  wagon  which  he  was  driv- 
ing at  the  time  of  this  accident  He  was  en- 
tirely familiar  with  the  surroundings  of  the 
crossing  of  Madison  street  over  Henry  street, 
upon  which  the  main  track  of  the  defendant 
company  is  located;  and  no  one  knew  better 
than  he  that  over  and  along  this  track,  go- 
ing north  and  south,  not  only  regular  sched- 
ulesd  passenger  and  freight  trains  in  consider- 
able numbers  passed  daily,  but  extra  trains, 
shifting  engines  with  cars  to  be  distributed 
iqx>n  the  yards  at  Alexandria,  and  engines 
running  "light"  passed  frequently  and  at  ir- 
regular liours.  Deceased  passed  over  this 
crossing  at  the  intersection  of  Madison  and 
Henry  streets  in.  the  line  of  his  employment 
many  times  during  the  day.  On  the  day  in 
question  he  started  out  from  the  bottle  com- 
pany's works  upon  his  wagon  loaded  with 
boxes  filled  with  bottles,  one  of  which  boxes 
was  mounted  on  the  seat  occupied  by  him,  and 
on  the  boxes  at  the  rear  end  of  the  wagon 
was  seated  pi  colored  youth,  named  Johnson. 
The  distance  from  the  gate  of  the  bottle  com- 
pany, which  opens  into  Madison  street,  to 
the  crossing  in  Henry  street,  is  about  140 
feet  Along  the  greater  part  of  this  route  on 
the  north  side  of  Madison  street  there  is  a 
shed  upon  the  property  of  the  bottle  company, 
which  from  a  level  with  the  street  is  about 
9  feet  or  9  feet  6  inches,  at  its  highest  point 
The  wagon  upon  which  the  deceased  was  seat- 
ed was  very  tall,  and  liad  attached  thereto 
what  is  called  a  "footboard"  upon  which  the 
feet  of  the  driver  rested  when  seated.  The 
day  was  bright  and  clear  and  everything 
quiet;  there  being  nothing  to  interfere  with 
the  hearing  of  the  deceased,  except  the  rat- 
tling of  the  wagon  and  its  contents  as  it  Jour- 
neyed along  Madison  street  to  the  railroad 
crossing.  The  Intersection  referred  to  is  in 
the  extreme  northern  end  of  the  city;  there 
being  no  houses  north  of  the  intersection,  ex- 
cept perhaps  one  house,  the  country  being 
open  and  the  view  unobstructed  for  a  mile 
and  as  far  north  as  what  is  known  as  "St' 
Asaph  Junction."  Along  Madison  street  to  its 
intersection  with  Henry  street  the  obstruction 
of  the  view  of  the  railroad  track  north  is  al- 
most continuous,  except  one  open  space  be- 
tween the  office  of  the  bottle  company  and 
the  shed  of  about  20  feet  through  which  open 
space  an  engine  or  train  may  be  seen  upon  the 
railroad  track  fully  a  mile  to  the  north.  The 
railroad  track  runs  along  and  upon  Henry 
street  at  grade,  northward  towards  Washing- 
ton and  southward  towards  Alexandria  City. 


On  the  occasion  of  the  injury  to  deceased  an 
^igine  of  the  defendant  company,  moving 
from  the  north  towards  the  south,  running 
"light" — i.  e.,  detached  from  any  train — about 
noon  struck  the  wagon  upon  which  the  de- 
ceased and  the  negro  Johnson  were  riding 
at  the  intersection  of  the  streets  named,  de- 
molishing the  wagon,  and  killing  the  deceased 
and  the  horse;  Johnson  escaping  unhurt  It 
had  been  the  custom  of  the  defendant  com- 
pany for  several  years  previous  to  the  acci- 
dent to  run  this  engine  down  from  Washing- 
ton daily,  detached  from  any  train,  about  the 
same  time  of  day  and  on  the  same  track.  The 
horse  which  the  deceased  was  and  had  been 
driving  during  his  employment  was  gentle, 
quiet  and  not  at  all  afraid  of  trains.  The 
negro,  Johnson,  who  was  on  the  rear  end  of 
the  wagon,  was  seated  with  his  back  towards 
deceased,  upon  the  top  of  the  boxes  which 
were  loaded  to  the  level  of  the  seat  upon 
which  deceased  was  sitting.  Johnson  was  a 
youth  of  small  stature,  while  the  deceased 
was  a  tall  man,  being  5  feet- 10^  inches^  in 
height  and  the  height  of  the  engine  In  ques- 
tion from  the  rail  to  the  top  of  the  cab 
was  13  feet,  7  inches,  and  to  the  top  of  the 
smokestack  14  feet,  9  inches.  There  was  no 
electric  gong,  gates,  or  watchman  required  by 
ordinance  of  the  city  of  Alexandria,  or  permit- 
ted, nor  had  there  ever  been  either  at  th^ 
intersection  of  Madison  and  Henry  streets. 
As  to  the  speed  of  the  engine  inflicting  the  in- 
Jury  to  deceased,  the  evidence  is,  as  usual 
in  such  cases,  conflicting;  and  such  is  also  the 
case  as  to  whether  or  not  the  bell  on  the  en- 
gine was  being  rung,  as  required  by  the  city's 
ordinance,  and  the  plaintiff  relies  upon  the 
alleged  violation  of  the  ordinance  of  the  city 
with  reference  to  the  speed  of  the  engine  and 
the  failure  to  ring  the  bell  as  the  proximate 
causes  of  the  collision,  resulting  in  the  death 
of  her  intestate. 

For  the  guidance  of  the  jury  in  determin- 
ing the  narrow  questions  of  fact  submitted  to 
them  in  this  case,  the  plaintiff  asked  for  and 
obtained,  practically  as  asked,  10  instruc- 
tions, and  the  defendant  asked  for  23,  all  of 
the  plaintlfTs  instructions  being  given  over 
the  objection  of  the  defendant,  and  of  the 
defendant's  instructions  4  were  given  without 
alteration  or  amendment  Nos.  2,  4,  5,  6,  17, 
and  21  were  refused,  and  the  remainder  mod- 
ified or  amended  and  given,  exception  being 
taken  to  the  rulings  of  the  court  refusing  in- 
structions not  granted  and  modifying  or 
amending  others.  To  review  these  numerous 
instructions,  or  to  discuss  in  detail  the  ex- 
cations  taken  to  the  rulings  of  the  circuit 
court  with  reference  thereto,  would  extend 
this  opinion  to  an  unreasonable  length,  and 
would  serve  no  good  purpose. 

We  are  of  opinion  that  upon  plaintiff's  In- 
structions alone  the  Jury  were  necessarily 
confused,  if  not  misled,  in  considering  the 
facts  of  the  case.  Many  of  them  are  based 
upon  the  decisions  of  this  court  in  Kimball 
&  Fink  V.  Friend's  Adm'r,  95  Va.  125,  27  S.  K. 
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901,  and  Southern  Ry.  Ck>.  ▼.  Bryant's  AdmY, 
95  Va.  212,  28  S.  E.  183,  the  facts  in  both 
of  wbich  are  dissimilar  to  those  attending  the 
accident  in  this  case.  In  the  first-named  case 
the  track  was  obstructed  until  within  a  few 
feet  of  the  rail,  and  it  would  have  been  im- 
possible to  haye  seen  the  approach  of  the 
train  while  traveling  through  a  cut  10  or  15 
feet  deep;  the  obstructions  on  either  side 
being  on  the  property  of  the  railroad  com- 
pany. On  account  of  the  dangerous  character 
of  the  crossing  of  the  highway  over  the  rail- 
road track,  the  railroad  company  some  years 
before  had  erected  immediately  east  of  the 
crossing,  on  the  north  side  of  the  highway,  an 
electric  gong  or  bell  to  warn  passengers  of 
approaching  trains,  the  silence  of  which  was 
regarded  as  an  invitation  to  a  traveler  to  cross 
the  track,  and  an  assurance  to  him  that  he 
could  safely  do  so.  In  the  second-named 
case,  the  evidence  tended  to  show  that  look- 
ing would  have  been  wholly  unavailing,  and 
even  had  Bryant,  the  deceased,  left  his  wag- 
on and  gone  to  the  railroad  track  and  looked, 
the  topography  of  the  country  and  the  curva- 
ture of  the  track  were  such  that  he  could 
have  seen  but  a  short  distance  along  the 
track,  and  could  not  have  avoided  the  injury. 
It  will  readily  be  seen,  therefore,  that  an  in- 
struction based  upon  the  facts  of  those  cases 
would  not  apply  to  the  facts  of  this  case. 

Here  plaintifTs  instruction  No.  2  conveyed 
the  idea  to  the  Jury  that  she  was  entitled  to 
recover  unless  the  injury  to  her  intestate 
**was  caused  by  his  own  fault,"  leaving  out 
of  vl^w  that,  if  it  were  true  that  the  deceas- 
ed was  only  partially  in  fault  and  yet  that 
fault  contributed  to  his  injury,  the  plaintiff 
could  not  recover.  The  doctrine  of  contribu- 
tory negligence,  earnestly  relied  on  by  the  de- 
fendant, was  wholly  excluded  from  the  con- 
sideration of  the  Jury  by  this  instruction. 

Instruction  No.  4  is  as  follows:  '*If  the 
Jury  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  violating  the  ordinance 
of  the  city  of  Alexandria  which  was  introduc- 
ed in  evidence,  and  if  they  further  believe 
that  there  is  no  evidence  in  this  case  to  the 
contrary,  then  the  presumption  is,  though 
slight,  that  the  plaintllTs  intestate  did  his 
duty  and  what  the  law  required  of  him  in  ap- 
proaching the  crossing,  and  they  should  find 
for  the  plaintiff." 

It  has  been  over  and  over  rQ>eated  in  the 
decided  cases  that  both  a  railroad  company 
and  a  traveler  on  a  highway  crossing  a  rail- 
road track  are  charged  with  the  mutual  duty 
of  keeping  a  careful  lookout  for  danger,  and 
the  degree  of  vigilance  required  is  in  propor- 
tion to  the  known  danger;  the  greater  the 
known  danger,  the  greater  the  care  and  pre- 
caution required  of  both  the  railroad  com- 
pany and  the  traveler. 

In  Mark's  Case,  88  Va.  4,  13  S.  B.  300,  it  is 
said:  '*A  traveler  must  be  vigilant,  and  on 
an  intersecting  highway,  before  crossing  the 
railroad,  must  use  his  sense  of  sight  and 
hearing.     He  must  look  in  every  direction 


that  the  rails  run  to  make  sure  that  the  cross- 
ing is  safe,  and  his  failure  to  do  so  will,  as  a 
general  rule,  be  deemed  culpable  negligence." 

What  was  there  said  has  been  often  re- 
peated in  later  decisions  with  the  emphasis 
that  the  looking  and  listening  must  be  when 
to  look  and  listen  would  be  effective,  and 
that  it  is  not  enough  to  look  and  listen  at  a 
great  distance,  or  when  from  other  causes 
looking  and  listening  would  be  unavailing, 
but  the  care  must  be  in  proportion  to  the 
known  danger.  Wash.  So.  Ry.  Co.  v.  Lacey. 
94  Va.  466,  26  S.  E.  834;  Stokes'  Adm'x  v. 
So.  Ry.  Ck>.,  104  Va.  819,  52  S.  B.  855;  So. 
Ry.  Co.  V.  Jones,  106  Va.  417,  56  S.  E.  155. 

If  the  exercise  of  his  faculties  would  warn 
him  of  an  approaching  train,  it  is  negligence 
for  a  traveler  to  enter  on  a  railroad  track, 
though  as  a  matter  of  fact  he  may  be  obliv- 
ious of  an  approaching  train,  neither  seeing 
or  hearing  it  As  was  said  in  Southern  Ry. 
Co.  V.  Mauzy,  98  Va.  692,  37  a  E.  285. 
thoughtlessness  is  negligence. 

It  is  not  to  be  lost  sight  of,  in  a  case  like 
this,  that  the  negligence  of  the  railroad  com- 
pany does  not  excuse  the  performance  of  the 
traveler's  reciprocal  duties,  as  the  negligence 
of  the  railroad  company  does  not  entitle  the 
plaintiff  to  recover,  unless  it  be  the  sole 
proximate  cause  of  the  Injury  complained  of. 
Railroad  Co.  v.  Relger.  95  Va.  4ia  28  S.  EI 
590.  The  rule  is  different  where  the  travelei 
is  lulled  into  security,  whereby  he  is  relieved 
from  the  imputation  of  negligence,  as  in 
cases  in  which  some  local  agency  of  the  rail- 
road company  Is  out  of  place  or  out  of  order. 
In  the  case  of  Kimball  &  Fink  v.  Friend's 
Adm'r,  supra,  the  local  agency  was  a  gong 
which  was  silent;  and  in  Southern  Ry.  Ca 
V.  Aldridge's  Adm'r,  101  Va.  142,  43  8.  E.  333, 
it  was  a  watchman  who  was  out  of  place. 

In  this  case  there  were  no  such  agencies; 
indeed,  nothing  to  relieve  the  deceased  of  his 
duty  to  take  such  precautions  for  his  own 
safety  as  under  the  surroundings  of  his  sit- 
uation might  reasonably  have  been  expected 
of  him,  and  the  fact  that  the  defendant  was 
negligent  in  running  its  engine  at  an  unlaw- 
ful rate  of  speed,  and  collided  with  the  de- 
ceased at  a  public  crossing,  did  not  impose 
upon  the  defendant  the  burden  of  proving 
that  the  deceased  did  not  perform  his  duty, 
in  that  he  failed  to  do  a  particular  thing 
that  he  might  have  done,  or  did  that  which, 
under  the  circumstances,  would  not  have 
been  done  by  a  reasonably  prudent  person. 
The  question  whether  or  not  he  did  what, 
under  the  facts  and  circumstances  which  the 
evidence  tended  to  prove,  was  reasonably  to 
be  expected  of  him,  should  have  been  left  to 
the  Jury,  without  any  expression  or  Intima- 
tion from  the  court  as  to  what  weight  was 
to  be  given  to  the  evidence.  It  would  be  a 
most  unreasonable  requirement  of  the  defenu- 
ant  in  such  a  case  that  it  show  that  the  in- 
jured party  omitted  to  do  what  the  facts  and 
circumstances  proved  he  might  have  done  and 
avoided  the  injury.    This  would  be,  in  effect, 
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to  require  proof  of  a  negative,  and  take  from 
tbe  consideration  of  the  Jnry  the  right  to  in- 
fer from  the  facts  and  circomstances  sur- 
rounding the  Injury  that  it  was  the  result 
of  tbe  negligence  of  the  party  Injured,  or  the 
concurrent  negligence  of  both  parties. 

As  this  court  said  in  Southern  Ry.  Ck).  ▼. 
Aldridge's  Adm*r,  supra,  we  have  never  been 
called  upon  to  say  that  it  was  the  duty  of  a 
traveler,  on  approaching  an  ihtersection  of 
a  railroad  track,  to  stop,  look,  and  listen, 
when  looking  and  listening  without  stopping 
would  be  unavailing;  but  there  is  no  sanction 
In  that  or  any  other  decision  of  this  or  any 
other  court  of  an  instruction  so  well  calcu- 
lated as  is  the  instruction  we  are  now  con- 
sidering to  mislead  the  Jury  to  an  utter  dis- 
regard of  facts  and  circumstances  which 
plainly  disclose  thoughtlessness  and  a  disre- 
gard of  the  known  dangers  surrounding  the 
traveler  from  which  reasonably  fair-minded 
men,  acting  as  Jurors,  might  have  considered 
that  this  thoughtlessness,  not  only  contrib- 
uted to  his  injury,  but  was  its  proximate 
causes 

It  was  only  under  the  peculiar  circumstan- 
ces of  that  case  that  the  court  in  Southern 
Ry.  Co.  V.  Bryant's  Adm'r,  supra,  said  that 
it  could  not  be  inferred  as  a  matter  of  law 
that  Bryant  did  not  listen  because  he  drove 
upon  the  track  without  stopping;  the  instinct 
of  self-preservation  forbidding  the  imputa- 
tion of  recklessness  to  any  one;  that  where  a 
traveler  approaches  a  railroad  crossing,  and 
the  negligence  of  the  railroad  company  is  es- 
tablished«  in  the  absence  of  evidence  to  the 
contrary,  the  presumption  is,  though  perhaps 
slight,  that  the  traveler  did  his  duty  in  ap- 
proaching the  crossing.  But  as  well  stated  in 
the  opinion  of  Harrison,  J.,  in  Newport  News 
R.  Co.  V.  Beaumelster,  102  Va.  6T7,  47  a  B. 
821,  the  court  in  Bryant's  Case  was  dealing 
with  the  presumptions  of  law  attendant  upon 
the  absence  of  evidence,  and  held  that,  where 
the  evidence  tends  to  show  negligence  on  the 
part  of  both  the  plaintiff  and  the  defendant, 
the  verdict  of  the  Jury  must  rest  upon  the 
facts  proven  and  the  inferences  to  be  reason- 
ably drawn  therefrom,  and  not  upon  the  pre- 
sumptions of  law  in  favor  of  either  party. 

In  this  case,  while  the  evidence  is  to  be 
considered  sufficient  to  establish  the  negli- 
gence of  the  defendant  company,  it  also  tend- 
ed to  prove  that  the  deceased  liad  a  clear 
▼lew  of  the  railroad  track  from  the  point 
where  he  started  in  the  yard  of  the  bottle 
company  as  far  north  as  about  one  mile ;  that 
after  mounting  his  seat,  ready  for  the  start 
on  the  trip  he  was  to  make  across  the  rail- 
road track,  the  deceased  could  by  the  simple 
act  of  turning  his  head,  and  looking  to  one 
side,  have  viewed  the  track  north  for  the  dis- 
tance mentioned,  observed  the  approaching 
engine,  and  avoided  the  collision  with  it  at  the 
intersection  of  the  street  along  which  he  was 
to  make  his  Journey  with  the  railroad  track ; 
that  after  entering  upon  Madison  street,  and 
after  going  about  80  or  40  feet,  there  was 


a  second  viewpoint,  through  an  open  space 
between  the  office  of  the  bottle  company  and 
the  obstructing  shed,  of  about  20  feet,  through 
which  opening  he  could  have  seen  up  the  track 
in  the  direction  from  which  the  engine  was 
^oming  for  nearly  a  mile,  unless  this  view  at 
the  time  was  obstructed  by  a  pile  of  lumber, 
as  to  which  there  was  some  evidence;  that, 
after  leaving  this  last-named  point,  it  is  a 
distance  of  about  90  or  100  feet  to  the  east 
end  of  the  shed  nearest  the  railroad  (the  only 
obstruction  being  the  shed),  and  at  any  point 
along  the  Journey,  at  any  distance  from  the 
point  of  collision,  the  deceased  could,  by 
simply  rising  from  his  seat  upon  the  front 
end  of  the  wagon,  have  looked  over  the  entire 
shed  northward  and  seen  the  engine  ap- 
proaching for  a  considerable  distance  cer- 
tainly in  time  to  have  avoided  a  collision 
with  it;  that  it  had  been  (as  testified  to  by 
two  of  plaintiff's  witnesses)  the  habit  of  the 
deceased  to  rise  from  his  seat,  and,  standing 
upon  his  footboard,  look  over  this  shed  for 
approaching  trains;  that  after  clearing  the 
obstruction  entirely,  and  before  reaching  the 
track,  he  could  have  seen  the  engine  in  time 
to  have  stopped  his  horse  and  avoided  the 
ccHlision,  and  this  without  rising  from  his 
seat.  While  to  obtain  this  last  view  the 
horse  would  have  been  close  to  the  rail,  the 
evidence  is  abundant  that  this  was  a  safe, 
quiet  horse,  accustomed  to  meeting  trains 
hourly,  and  not  at  all  excited  by  their  pres- 
ence. The  evidence  tended  to  prove,  further, 
that,  by  bending  the  body  and  leaning  a  little 
forward,  the  deceased  could  have  seen  150 
or  200  feet  up  the  track  Just  as  he  reached 
the  end  of  the  shed,  and  by  stopping  his 
horse  at  this  point,  which  he  could  have  done 
with  entire  safety,  the  collision  would  have 
been  avoided ;  that  while  deceased  drove  up- 
on the  track  in  front  of  the  approaching  en- 
gine, resulting  as  stated  In  his  death  and 
that  of  the  horse,  and  the  destruction  of  the 
wagon,  the  negro,  Johnson,  riding  on  the 
rear  end  of  the  wagon  with  his  back  to  de- 
ceased, either  heard  or  saw  the  approaching 
engine  in  time  to  alight  from  the  wagon  and 
escape  Injury,  and  that  others  farther  away 
heard  the  engine  approaching  the  crossing. 

"It  is  the  duty  of  a  traveler  in  the  full 
enjoyment  of  his  faculties  of  hearing  and 
seeing,  upon  a  highway  approaching  a  rail- 
road crossing,  before  he  attempts  to  pass 
or  drive  over,  to  exercise  a  proper  degree  of 
care  and  caution,  and  to  make  vigilant  use 
of  his  eyes  and  ears  for  the  purpose  of  as- 
certaining whether  a  train  is  approaching; 
and,  if  by  a  proper  use  of  his  faculties  he 
could  have  escaped  injury  and  fails  to  do  so 
and  is  injured,  he  is  chargeable  with  contrib- 
utory negligence,  and  cannot  maintain  an 
action  against  the  company.  And  this  rule 
applies,  although  the  railroad  company  fails 
to  give  the  proper  cautionary  signals.*'  Mc- 
Canna  v.  New  Bug.  R.  Ck).,  20  R.  I.  439,  39 
Atl.  891,  and  authorities  cited  in  note  to  that 
case.    See,  also,  the  opinion  and  authorities 
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cited  in  Smith's  Adm'r  ▼.  N.  &  W.  Ry.  Ca 
Oust  decided  by  this  court)  60  S.  E.  56. 

In  view  of  the  facts  which  the  evidence  In 
this  case  tended  to  prove,  instruction  No.  4 
was  not  only  misleading  and  calculated  to 
create  upon  the  minds  of  the  Jury  the  belie;^ 
that  the  court  was  of  opinion  that  there  was 
no  evidence  tending  to  establish  the  negli- 
gence of  plaintiff's  Intestate,  but  erroneously 
authorized  the  Jury  to  rest  their  verdict  upon 
presumptions  in  favor  of  the  plaintiff  Instead 
of  upon  the  facts  proven,  and  the  inferences 
to  be  reasonably  drawn  therefrom. 

Instruction  No.  5  is  erroneous,  in  that  it 
assumes  that  the  only  duty  imposed  upon  the 
decedent  was  that  of  looking,  leaving  wholly 
out  of  view  the  further  duty  which  the  law 
Imposed  upon  him  of  listening  for  the  ap- 
proach of  a  train.  It  was  well  calculated 
to  mislead  the  Jury;  for,  although  the  de- 
ceased may  not  have  been  able  to  see  the 
approaching  engine,  be  still  might  have  heard 
it  by  listening;  and  It  was  not  Incumbent  up- 
on the  defendant  to  prove  by  positive  evi- 
dence that  he  neither  looked  nor  listened. 
All  that  the  defendant  could  have  been  re- 
quired to  do  was  to  show  facts  and  circum- 
stances from  which  reasonable  men  might 
draw  the  inference  that  had  he  looked  or  lis- 
tened, he  would  have  seen  or  heard  the  en- 
gine approaching  in  time  to  have  avoided  in- 
Jury,  notwithstanding  the  negligence  of  the 
defendant 

The  next  instruction  for  the  plaintiff  com- 
plained of  is  No.  7,  which  is  as  follows  "The 
court  instructs  the  Jury  that  although  the 
plaintiff's  Intestate  may  have  been  guilty  of 
negligence,  and  that  although  that  negligence 
may  in  fact  have  contributed  to  the  acci- 
dent, yet  if  the  defendant  could  in  the  result, 
by  the  exercise  of  ordinary  care  and  diligence, 
have  avoided  the  accident  which  happened, 
the  plaintiff's  Intestate's  negligence  will  not 
excuse  the  defendant  company,  and  the  plain- 
tiff is  entitled  to  recover." 

This  instruction  Is  taken  from  the  case  of 
Kimball  &  Fink  v.  Friend's  Adm'r,  supra, 
and  the  facts  of  that  case  Justified  the  giving 
of  the  instruction;  but  there  Is  no  evidence 
whatever  In  this  case  tending  to  prove  that, 
though  the  decedent  had  contributed  to  his 
injury,  the  defendant  could,  by  the  use  of  or- 
dinary care  and  diligence,  have  avoided  the 
injury.  The  uncontradicted  evidence  is  that 
when  the  deceased  was  discovered  upon,  or 
approaching  nearly  to,  the  track,  everything 
possibles  was  done  by  the  engineer  in  charge 
of  the  approaching  engine  to  avoid  a  collision 
with  his  wagon. 

In  C.  &  S.  Rd.  Oo.  V.  Thomas,  33  Oolo.  617, 
81  Pac.  801,  it  is  said :  *'Where,  in  an  action 
for  death  at  a  railroad  crossing,  It  was  con- 
clusively shown  that  it  was  Impossible  for 
the  engineer  to  avoid  collision  after  he  saw 
the  vehicle  in  which  deceased  was  riding  ap- 
proaching the  track  by  the  exercise  of  the  ut- 
most degree  of  care,  It  was  error  for  the  court 


to  submit  the  issue  of  discovered  peril  to  the 
Jury." 

We  need  not  repeat  here  a  citation  of  the 
authorities  for  the  proposition  of  law  that,  al- 
though the  defendant  was  running  its  engine 
at  an  unlawful  rate  of  speed,  this  does  not 
create  a  cause  of  action,  unless  it  be  shown 
that  it  was  the  sole  proximate  cause  of  the 
injury,  since  the  court  will  not  undertake  to 
determine  which  was  guilty  of  the  greater 
fault,  but,  where  both  are  at  fault,  the  plain- 
tiff cannot  recover. 

There  are  few  disputed  facts  disclosed  by 
the  evidence  in  this  case;  the  plaintiff's  evi- 
dence being  relied  upon  mainly  to  establish 
the  decedent's  contributory  negligence.  There- 
fore an  instruction  which  permitted  the  Jury 
to  look  for  ordinary  care  and  diligence  be- 
yond the  evidence,  and  to  speculate  or  conjec- 
ture as  to  what  the  defendant  might,  could,  or 
ought  to  have  done  to  have  avoided  the  injury 
to  the  deceased,  is  necessarily  to  be  consider- 
ed as  harmful  to  the  defendant  It  will  not 
do  to  say  that  this  Instruction  was  harmless 
because  the  defendant  asked  for  and  obtained 
an  instruction  setting  forth  its  version  of  the 
law  applicable  to  a  state  of  facts  dealt  with 
in  an  Instruction  given  for  the  plaintiff  over 
the  objection  of  the  defendant 

This  instruction  is  also  to  be  considered  as 
harmful  to  the  defendant  because  contradict- 
ory of  instructions  Nos.  15,  16,  18,  and  19 
given  for  the  defendant 

"When  contradictory  Instructions  on  a  mate- 
rial point  in  a  case  have  been  given,  the 
verdict  of  the  Jury  should  be  set  aside,  as  it 
cannot  be  said  whether  the  Jury  were  con- 
trolled by  the  one  or  the  other."  C.  &  O.  Ry. 
Oo.  V.  Whitlow.  104  Va.  90,  51  S.  E.  182. 

Plaintiff's  instruction  No.  8  Is  erroneous  for 
the  reason  that  it  tells  the  Jury  as  a  matter 
of  law  that  **the  fact  that  the  sheds  ran  into 
the  street  can  in  no  way  affect  the  plaintiff 
In  the  case;  1.  e.,  plaintiff's  Intestate  could 
not  be  held  responsible  for  the  sheds  being 
in  the  street  If  there  with  or  without  lawful 
authority,  provided  they  had  been  in  the 
street  sufficiently' long  prior  to  the  accident 
to  give  defendant  knowledge  of  their  exist- 
ence in  the  street" — ^ignoring  the  fact  shown 
that  the  defendant  was  in  no  way  responsible 
for  the  location  of  the  sheds  and  their  ob- 
struction of  the  view  of  a  train  on  its  rail- 
road track  approaching  the  crossing  in  Madi- 
son and  Henry  streets  from  the  north.  True, 
the  existence  of  these  sheds  imposed  upon  the 
defendant  a  greater  degree  of  care  in  mnninic 
its  engines  and  trains  over  the  crossing  than 
could  have  been  reasonably  required  of  it  had 
the  sheds  not  been  there;  but  the  presence 
of  the  sheds  in  no  way  relieved  the  plalntiff'ft 
intestate  from  the  exercise  of  a  like  degree 
of  care  for  his  own  safety  In  driving  upon 
the  railroad  track  at  the  crossing.  Especial- 
ly is  this  true  as  the  deceased,  as  shown  by 
plaintiff's  evidence,  had  thorough  knowledge 
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of  the  existence  of  the  sheds,  and  of  the  man- 
ner in  which  they  obstructed  the  view  of  the 
railroad  track,  imposing  upon  him,  as  upon 
the  defendant,  the  duty  to  use  care  "in  pro- 
portion to  the  known  danger."  The  instruc- 
tion is,  furthermore,  in  direct  conflict  with 
instructions  granted  on  behalf  of  the  tlefend- 
ant,  which  told  the  Jury  that  these  sheds  did 
Impose  a  different  duty  upon  the  deceased  in 
approaching  the  railroad  crossing  from  that 
which  would  have  been  imposed  upon  him 
had  not  the  sheds  obstructed  the  view  of  the 
railroad  track  to  the  north,  and  it  cannot  be 
■aid  by  which  theory  of  the  instructions  the 
jury  were  guided. 

Instruction  No.  10  is  not  justified  by  any 
facts  which  the  evidence  In  the  case  tended 
to  prove.  It  proceeds  upon  the  theory  that 
the  deceased  was  without  fault,'  and  was 
confronted  with  a  sudden  danger  brought 
about  by  the  negligence  of  the  defendant, 
excusing  him  from  the  exercise  of  reasonable 
care  for  his  own  safety.  There  was  nothing 
whateyer  in  the  surroundings  of  the  accident 
to  decedent  which  could  have  been  construed 
or  considered  as  an  invitation  to  him  to  cross 
the  railroad  track,  and  thereby  lulling  him 
tato  the  belief  that  he  could  safely  do  so. 

A  number  of  other  errors  are  assigned  to 
the  rulings  of  the  trial  court  and  elaborately 
argued,  but  we  consider  that  we  have  suf- 
ficiently indicated  the  views  of  this  court  as 
to  the  principles  of  law  applicable  to  the 
facts  which  the  evidence  tended  to  prove  to 
render  it  unnecessary  to  prolong  this  opinion 
in  a  discussion  of  these  assignments. 

We  are  constrained  to  again*  call  attention 
to  the  prevalent  practice  of  multiplying  in- 
structions wholly  out  of  proportion  to  the 
necessities  of  the  case,  when,  as  in  this  case, 
the  controlling  facts  and  circumstances  are 
few,  and  two  or  three  Instructions  limited 
and  directed  to  the  material  questions  pre- 
sented would  have  been  ample  to  properly 
submit  the  case  to  the  jury. 

For  the  reasons  stated,  the  judgment  of 
the  circuit  court  will  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  remand- 
ed for  a  new  trial  to  be  had  not  in  confilct 
with  the  views  herein  expressed. 

Reversed. 

(107  Va.  707) 

SOHERMDRHORN'S  BX'X  v.  COMMON- 
WEALTH et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
.  16,  1908.) 

OOUBTS  — WsrP     OF    EBBOR— JUBTSDICTTON^ 

AifounT  IN  CoNTROvxBSY— "Debt." 

Under  Constitution,  limitiDg  the  jurisdiction 
of  the  Sopreme  Court  of  Appeals  to  cases  in- 
volving more  than  $300,  except  in  controversies 
concemiog  the  right  of  the  state  or  municipal 
corporations  to  levv  taxes,  and  cases  involving 
the  construction  of  any  statute,  etc.,  the  Su- 
preme Court  of  Appeals  has  no  jurisdiction  to 
review  a  judgment  dismissing  an  application  to 
correct  an  assessment  on  the  ground  that  the 
tax  amounting  to  less  than  $300  was  erroneously 
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assessed,  resulting  in  double  taxation,  without  in- 
volving the  right  of  the  state  or  county  to  mflke 
the  assessment,  or  without  raising  the  question 
of  the  uniformity  of  the  tax  within  Const,  i 
168  [Code  1904,  p.  cclxil],  a  tax  being  a  "debt*' 
due  by  the  citizen  to  the  taxing  power  for  which 
an  action  of  dpbt  will  lie. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  18G4-1887;  vol.  8,  p. 
7628.] 

Error  from  Circuit  Court,  Elizabeth  City 
County. 

Application  by  Schermerhorn's  executrix 
against  the  commonwealth  and  others  to  cor- 
rect an  erroneous  assessment  of  taxes  on  per- 
sonal property  of  testator.  There  was  a 
Judgment  of  dismissal,  and  the  executrix 
brings  error.    Writ  of  error  dismissed. 

Jones  &  Woodward,  for  plaintiff  in  error. 
The  Attorney  General  and  B.  A.  Lewis,  for 
the  Commonwealth. 

CABBWBLL,  J.  The  writ  of  error  in  this 
case  was  allowed  to  a  Judgment  of  the  cir- 
cuit court  of  Elizabeth  City  county,  dismiss- 
ing an  application  of  the  plaintiff  in  error  to 
correct  an  alleged  erroneous  assessment  ot 
taxes  on  personal  property. 

Plaintiff  in  error's  testator  was  a  resident 
of  Elizabeth  City  county,  and  died  possessed 
of  property,  real  and  personal,  aggregating 
in  value  the  sum  of  $38,500.  Of  that  amount 
the  sums  of  $1,000,  $12,000,  and  $3,000  were 
the  value  of  realty;  the  residue  being  person- 
al property,  consisting  of  household  furniture 
valued  at  $1,000,  Eecoughtan  Dry  Goods 
Company  $10,000,  an  undivided  one-fourth  in- 
terest in  the  Powhatan  Oyster  Company  $10,- 

000,  and  a  chose  in  action  $1,600. 

The  examiner  of  records  for  the  Judicial 
circuit  including  Elizabeth  City  county,  find- 
ing recorded  in  the  county  clerk's  office  the 
appraisement  of  the  estate  of  plaintiff  in  er-  - 
ror's  testator,  communicated  with  plaintiff  in 
error  several  times  through  the  mail,  but  re- 
ceived no  answer  from  her  as  to  the  cash 
value  of  the  personal  property  and  income 
subject  to  taxation,  held  by  her  on  February 

1,  1906,  in  her  capacity  as  executrix.  He  did 
receive,  however,  from  her  counsel  informa- 
tion as  to  what  personalty  the  executrix  held 
which  was  liable  to  taxation,  as  follows: 

"Your  postal  about  Capt  Geo.  Schermer- 
horn's estate  is  rec'd.  Mrs.  S.,  the  executrix, 
is  out  of  town,  and  has  been  for  some  time. 
I  have  taken  up  the  matter,  however,  and  re- 
port that  on  the  1st  of  February,  1906,  the 
estate  of  Geo,  Schermerhorn  was  worth  $14,- 
500.00.  The  whole  appraisement,  including 
real  estate,  was  $38,500.00.  The  personal  es- 
tate was  appraised  at  $22,500.00.  But  the 
Eecoughtan  Dry  Goods  Co.  had  been  closed 
out  at  a  heavy  loss,  and  in  fact  on  the  1st 
of  February,  1906,  there  was  not  on  hand 
more  than  $2,000.00.  So  that  $14,500.00  was 
the  full  value  of  the  personal  estate  1st  Feb- 
ruary, 1906." 

Upon  the  receipt  of  this  communication, 
the  examiner  of  records  reported  to  the  eom- 
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miaBloner  «f  the  rereirae  for  the  coonty  of 
Elizabeth  City  that  the  estate  of  plaintilf  in 
enor^B  testator  was  assessable  for  state  and 
county  taxes  on  $14,500,  tlie  value  of  the  per- 
sonal property  as  of  F^mary  1,  190^  and 
accordingly  the  commissioner  of  the  reTenne 
assessed  this  personal  property  for  state  and 
eonnty  purposes  on  his  hooka  for  the  ensuing 
tax  year,  whereupon  this  proceeding  was  in- 
stituted for  the  purpose  of  correcting  the  as- 
sessment, upon  the  ground  that  the  estate 
was  not  liable  for  such  taxes  on  the  property 
known  as  the  Kecoughtan  Dry  Goods  Com- 
pany, or  the  interest  of  testator  in  the  Pow- 
hatan Oyster  Company,  because  the  interest 
in  the  dry  goods  business  was  not  assessable 
with  state  taxes  under  the  revenue  laws  of 
the  state,*  nor  the  interest  in  the  Powhatan 
Oyster  Company  liable  for  the  tax  assessed, 
but  taxable  only  under  what  is  known  as  the 
"oyster  laws*';  in  other  words,  the  conten- 
tion is  that  the  taxes  complained  of  were  er- 
roneously assessed,  or  that  it  was,  in  effect, 
double  taxation.  But  confessedly  the  amonnt 
of  the  taxes  assessed  and  sought  to  be  cor- 
rected did  not  aggregate  the  sum  of  $300, 
which  is  the  jurisdictional  limit  of  this  court 

Plaintiff  in  error  simply  claims  that  the 
assessment  of  the  interest  of  the  testator  in 
the  ELeooughtan  Dry  Gk>ods  Company  and  in 
the  Powhatan  Oyster  Company  for  state  or 
county  taxation  is  erroneous  or  excessive. 
This  appears  from  the  notice  itself  by  which 
this  proceeding  was  instituted,  in  which  the 
only  ground  relied  upon  by  plaintiff  in  error 
for  a  correction  of  the  assessment,  or  for  re- 
lief from  the  payment  of  the  taxes,  is  that 
the  estate  of  her  testator  is  assessed  for  tax- 
ation with  $14,500  of  personal  property, 
whereas  it  should  only  be  assessed  with 
$2,500. 

Unless  the  right  to  impose  the  tax,  or  the 
construction  of  the  statute  under  which  it  is 
imposed,  was  called  in  question,  or  neces- 
sarily passed  upon  by  the  court  below,  it 
would  seem  clear  that  this  court  is  without 
jurisdiction^  as  the  aggregate  amount  of  the 
.  taxes  and  levies  involved  is  less  than  $dOa 
Hulvey  ▼.  Roberts,  106  Va.  180,  55  S.  E. 
685. 

The  provision  of  the  Constitution  limiting 
the  jurisdiction  of  this  court  in  civil  cases 
is  as  follows: 

"The  court  shall  not  have  jurisdiction  in 
civil  cases  where  the  matter  in  controversy, 
exclusive  of  costs  and  interest,  accrued  since 
the  judgment  of  the  court  below,  is  less  In 
value  or  amount  than  $300.00,  except  in  con- 
troversies concerning  ♦  ♦  ♦  the  right  of 
the  state,  county  or  municipal  corporation 
to  levy  tolls  or  taxes,  involving  the  construc- 
tion of  any  statute,  ordinance  or  county  pro- 
ceedings imposing  taxes." 

It  has  been  repeatedly  held  by  this  court 
that  a  tax  is  nothing  more  than  a  debt  due 
by  the  citizen  to  the  taxing  power,  for  which 
an  action  of  debt  will  He  to  recover  it. 

The  constitutional  provision  conferring  ju- 


risdiction upon  this  court  Is  no  essential 
particular  different  from  the  one  in  force 
when  the  case  of  Neal  ▼.  Commonwealth,  21 
Grat.  511,  was  decided,  where  it  was  held 
that  the  right  to  levy  tolls  or  taxes  is  a  pre- 
requisite to  the  jurisdiction  of  tills  court. 
In  that  case  Neal  was  assessed  with  a  double 
tax  far  failure  to  take  out  a  license  as  a 
commission  merdiant,  and  he  applied  to  the 
corporation  court  of  Danville  to  be  relieved 
from  the  tax,  on  the  ground  that  he  was 
not  bound  to  take  out  such  lionise.  Tlie 
amount  of  the  tax  was  less  than  the  then 
jurisdictional  limit  of  this  court  ($500),  and 
the  lower  court  refused  to  relieve  Neal  from 
the  tax.  On  appeal  this  court  held  that  the 
appeal  did  not  lie  and  dismissed  it,  because 
the  amount  In  controversy  was  less  than 
$500.  In  the  opinion  by  Moncure,  P.,  after 
deciding  that  it  was  a  civil  and  not  a  crim- 
inal case,  he  quoted  from  the  Constitution, 
and  held  that  the  case  did  not  come  within 
any  of  the  exceptions  named  in  the  provision, 
declaring  in  ^ect  that  it  was  too  plain  for 
argument  that  the  constitutional  provision 
*'oonceming  the  right  <^  a  corporation  or  of 
a  county  to  levy  tolls  or  taxes"  does  not  con- 
fer jurisdiction  in  such  cases,  and  dismissed 
the  appeal. 

We  are  unable  to  see  that  that  case  is  dif- 
ferent in  its  material  facts,  as  is  contended 
by  plaintiff  in  error,  from  the  case  at  bar. 
Nor  are  we  able  to  appreciate  the  force  of 
the  contention  of  counsel  that  this  case  is 
controlled  by  that  of  Prince  George  County 
V.  A.,  M.  &  O.  R.  Co.,  87  Va.  283,  12  S.  E. 
667,  for  the  plain  reason  that  in  the  latter 
case  the  right  of  the  county  to  levy  the  tax 
in  question  was  directly  involved  and  de- 
cided in  the  lower  couri. 

The  question  as  to  the  uniformity  of  the 
tax  as  required  by  section  168  of  the  Con- 
stitution, is  In  no  way  involved,  as  the  tax 
from  which  relief  is  prayed  was  levied  and 
is  to  be  collected  under  the  general  revenue 
laws  of  the  state. 

In  Florance  v.  Morien,  98  Va.  26,  34  S.  E. 
890,  it  was  held  that  the  right  to  subject 
land  to  a  lien  thereon  for  taxes  is  not  a  con- 
troversy concerning  the  title  to  the  land,  and, 
if  the  decree  for  such  taxes  amounts  to  less 
than  $500^  no  appeal  can  be  had  therefrom 
to  this  court,  as  the  controversy  was  over 
the  amount  of  the  tax  levied,  and  not  the 
right  to  subject  the  land  to  the  lien  thereof. 

In  Miller  v.  Navigation  Co.,  32  W.  Va.  46, 
9  S.  E.  57,  the  navigation  company  was  au- 
thorized by  its  charter  to  levy  tolls  upon 
persons  using  a  river  which  bad  been  im- 
proved by  it  An  action  of  assumpsit  was 
instituted  by  the  company  against  Miller  for 
tolls  alleged  to  be  due  from  him  f6r  the  use 
of  the  river,  and  judgment  was  entered  in 
favor  of  the  navigation  company  for  $66. 
which  was  less  than  the  amount  necessary  to 
confer  jurisdiction  upon  the  Supreme  Court. 
Upon  a  hearing  of  the  writ  of  error  awarded 
to  the  judgment,  it  was  held  that  the  8u- 
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preme  Ck>iirt  had  no  jurisdiction  to  review 
the  judgment  of  the  circuit  court,  although 
the  record  showed  tliat  the  real  defense  to 
the  action  was  that  the  condition  of  the  riyer 
was  such  that  the  plaintiff  had  no  right  to 
levy  the  tolls  for  which  the  judgment  was  re- 
covered. 

In  this  case,  as  has  been  remarked,  the 
notice  of  motion  to  have  corrected  the  assess- 
ment and  levy  of  the  tax  in  question  does 
not,  nor  does  any  other  pleading  in  the 
cause,  put  In  Issue  the  right  of  the  state  or 
county  to  make  the  assessment  or  levy,  nor 
was  that  question  necessarily  Involved  and 
passed  upon  at  the  hearing,  when  the  judg- 
ment complained  of  was  rendered.  There- 
fore this  court  is  without  jurisdiction  to  re- 
view the  judgment,  and  the  writ  of  error 
awarded  thereto  must  be  dismissed  as  im- 
provldently  awarded. 

Writ  dismissed. 
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CRAWFORD  SOCIAL  CLUB  v.  SAME. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

1.  Penalties  —  Enfobcembnt  —  Natdbb  of 
Proceedinob. 

The  forfeiture  prescribed  for  a  breach  of  the 
Sunday  law  (Code  1887,  S  3799  [Code  1904.  p. 
2031])  cannot  be  recovered  by  a  criminal  war- 
rant, but  most  be  recovered  l^  a  civil  warrant 
rEd.  Note.--For  cases  in  point,  see  Cent  Di«. 
vol.  39,  Penalties,  n  13-17.] 

2.  Wbit  of  Ebbob— Questions  Review abli&— 
Want  of  Jubisdiction  of  Tbial  Coubt. 

The  question  of  the  jurisdiction  of  the  trial 
court  may  be  raised  for  the  first  time  in  the  ap- 
pellate court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^. 
VOL  2,  Appeal  and  Error,  6  116^-1178.] 

8.  Sake— HABMitEss  Ebbob— Instbuctions. 

Where  no  verdict  other  than  that  rendered, 
could  have  been  rendered  on  the  evidence,  in- 
structions given  or  refused  will  not  be  consid- 
ered. 

rB3d.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error.  §§  4227.  4230.] 

4.  Cobpobations  —  PuBPosEs  OF  Incobpoba- 

TION. 

A  charter  of  incorporation  may  be  granted 
to  an  association  of  persons  to  conduct  any  busi- 
ness that  an  indiyidual  may  lawfully  conduct 
under  the  laws  of  the  state,  but  not  to  authorize 
the  conduct  of  a  business  which  an  individual 
may  not  lawfully  conduct 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations.  §  16.] 

5.  Club&— Natitbe  AKn  Pubpobe  of  Obqani- 
zation— Incorpobation. 

An  association  organized,  as  shown  by  its 
certificate  of  incorporation,  for  social  fellowship, 
with  the  privilege  of  providing  for  Its  members 
refreshment  etc,  is  a  social  club,  within  Acts 
1^9^^  ^'J^^.  «•  2T0.  subc.  4  [Code  1904.  S 
1105d],  authorizing  the  incorporation  of  socie- 
ties without  capital  stock,  etc,  and  is  not  a  busi- 
ness corporation  within  chapter  1,  p.  437,  of  the 
act  providing  for  the  inoon>oration  of  corpora- 
tions for  the  transaction  of  any  lawful  business. 
C  Same  — Ann uufBNT  of  Incobpobation — 
Gbounds. 

A  corporation  operating  a  drug  store  had 
habitually  violated  the  Sunday  law.  Its  presi- 
dent was  notified  by  the  chief  of  police  that  the 


law  against  selling  on  Sunday  would  be  en- 
forced, and  thereafter  the  corporation  observed 
the  law  and  made  no  sales  of  tobacco,  soda 
I  water,  etc  Subsequently  the  president  and  a 
stockholder  of  the  corporation  and  a  clerk  in 
its  employ  formed  a  social  dub,  for  the  purpose 
of  social  fellowship,  with  the  privilege  of  provid- 
ing to  its  members  refreshment,  etc..  including 
soft  drinks.  No  initiation  fee  was  required  to 
become  a  member,  nor  were  there  any  dues. 
The  corporation  leased  to  the  club  the  privilege 
of  runuing  the  soda  fountain  and  the  use  of  to- 
bacco, etc,  for  the  members  of  the  dub.  There- 
after employ^  of  the  corporation  operated  the 
drug  store  on  Sundays  as  on  other  days,  but  sold 
soda  water,  etc.,  to  the  members  of  the  club  only. 
Held,  that  the  club  was  incorporated  for  the 
fraudulent  purpose  of  securiug  the  privilege  of 
selling  goods  on  Sunday  in  violation  of  the  Sun- 
day law.  authorizing  the  annulment  of  its  char- 
ter. 
7.  Same. 

Where  It  is  made  dearly  to  appear  that  the 
charter  of  a  social  dub  was  fraudulently  ob- 
tained, or  is  being  abused  by  its  use  to  shield 
individuals  or  a  corporation  from  punishment 
for  violating  the  laws  or  otherwise,  the  charter, 
in  a  proper  proceeding  for  that  purpose,  will  b> 
adjudged  void. 

Error  to  Hustings  Court  of  Portsmouth. 

S.  T.  Hanger  was  convicted  of  violating 
the  Sunday  law,  and  he  brings  error.  Quo 
warranto  by  the  commonwealth  against  the 
Crawford  Social  Club,  in  which  judgment 
annulling  the  charter  of  the  club  was  ren- 
dered, and  It  brings  error.  Judgment  of  con- 
viction reversed,  and  judgment  of  annulment 
affirmed. 

Thos.  H.  Wlllcox  and  R.  H.  Bagby,  for 
plaintiff  In  error.  The  Attorney  General,  for 
the  Commonwealth. 

CARDWELL,  J.  It  may  be  s^id  that  these 
are  companion  cases.  They  were  argued  to- 
gether here,  and  will  be  disposed  of  in  this 
opinion  In  the  order  named. 

The  plaintiff  In  error,  S.  T.  Hanger,  In  the 
first-named  case,  complains  of  a  judgment  In 
the  lower  court,  affirming  a  judgment  ren- 
dered by  the  mayor  of  the  city  of  Ports- 
mouth, whereby  he  was  fined  $2  for  person- 
al violation  of  section  8799  of  the  Code  of 
1887  [Code  1904,  p.  2031],  known  as  the  "Sun- 
day law,"  and  $2  each  for  two  servants  em- 
ployed by  him  at  work  on  the  same  day. 

Section  3799  of  the  Code,  supra,  was  con* 
strued  by  this  court  in  the  recent  case  of 
Wells  V.  Commonwealth,  67  S.  B.  588,  where 
it  Is  held  that  the  forfeiture  prescribed  for 
a  breach  of  the  statute  cannot  be  recovered 
by  a  criminal  warrant  but  must  be  by  civil 
warrant  We  are  met  therefore  at  the 
threshold  of  this  case  with  the  question  of 
jurisdiction. 

It  Is  argued  for  the  commonwealth  that 
as  no  objection  was  made  in  the  trial  couri 
to  the  form  and  nature  of  the  proceedings, 
plaintiff  in  error  is  precluded  from  making 
that  objection  here;  but,  as  was  said  by 
Buchanan,  J.,  in  South  &  Western  R.  Co.V. 
Commonwealth,  104  Va.  314.  51  S.  E.  824, 
citing  a  number  of  authorities:  "To  hold  that 
the  question  of  the  jurisdiction  of  the  trial 
court  could  not  be  made  in  the  appellate 
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court  for  the  first  time  would  be  In  effect  to 
hold  tnat  consent  could  give  jurisdiction,  and 
might  result  in  the  afilrmance  of  a  judgment 
which  the  trial  court  had  no  authority  to 
enter." 

Among  the  authorities  cited  Is  Jones  &  Ford 
y.  Anderson,  7  Leigh,  308,  314,  where  it  Is 
said:  "It  must  always  be  ex  officio  the  duty 
of  a  court  to  disclaim  a  Jurisdiction  which 
it  is  not  entitled  to  exercise.  To  do  other- 
wise would  be  to  usurp  a  power  not  confer- 
red by  law." 

See,  also,  Furst  Bros.  y.  Bank,  101  Va. 
208,  43  S.  E.  360,  and  Wayt  v.  Glasgow,  106 
Va.  120,  55  S.  E.  536,  where  it  is  said  that 
the  question  of  Jurisdiction  is  an  open  ques- 
tion in  every  case  until  the  case  is  finally 
disposed  of. 

It  follows  that  the  Judgment  In  this  case 
must  be  reversed;  and  this  court  will  enter 
such  Judgment  as  the  hustings  court  for  the 
city  of  Portsmouth  should  have  entered,  dis- 
missing the  prosecution. 

The  writ  of  error  in  the  second  case  Is  to 
a  Judgment  of  the  hustings  court  for  the  city 
of  Portsmouth,  annulling  the  charter  of  the 
plaintiff  in  error  obtained  from  the  State  Ck>r- 
poratlon  Commission,  pursuant  to  its  authorl* 
ty  to  grant  charters  to  organizations  known 
as  social  clubs. 

The  proceedings  were  had  upon  a  writ  of 
quo  warranto,  issued  by  the  lower  court  up- 
on a  petition  filed  by  the  attorney  for  the 
commonwealth  for  the  city  of  Portsmouth, 
the  grounds  stated  upon  which  the  said  char- 
ter was  asked  to  be  annulled,  revoked,  and 
vacated  belnp;  (1)  misuse  of  the  corporate 
privileges  and  franchises  conferred  by  the 
charter;  (2)  for  the  exercise  of  a  privilege 
and  franchise  not  conferred  by  law;  and  (3) 
because  the  charter  of  incorporation  was  ob- 
tained for  a  fraudulent  purpose,  and  for  a 
purpose  not  authorized  by  law. 

The  Judgment  complained  of  was  rendered 
upon  the  verdict  of  a  Jury  finding  the  facta 
to  be  as  charged  in  the  petition  for  the  writ 
of  quo  warranto;  and  plaintiff  in  error  relies 
iipon  two  assignments  of  error  for  a  reversal 
of  the  Judgment:  First,  misdirection  of  the 
Jury;  and,  second,  the  refusal  of  the  trial 
court  to  set  aside  the  Jury's  verdict  as  con- 
trary to  the  law  and  the  evidence. 

As  we  view  the  case,  it  is  needless  to  con- 
sider the  instructions  given  or  refused;  since 
it  appears  plainly  from  the  evidence  that  no 
other  verdict  could  have  been  rendered  there- 
on than  that  rendered  by  the  Jury.  Interstate, 
etc.,  Co.  V.  Clintwood,  etc.,  Co.,  105  Va.  574, 
54  S.  B.  503;  Southern  Ry.  Co.  v.  Oliver,  102 
Va.  710,  47  8.  B.  862;  Leftwlch  v.  Wells, 
101  Va.  255,  43  S.  E  364,  99  Am.  St.  Rep. 
865;  Richmond  Pass.,  etc.,  Co.  v.  Steger,  101 
Va.  319,  43  S.  E  612. 

The  law  authorizing  the  chartering  of  so- 
cial clubs  is  found  in  chapter  4  of  the  "act 
concerning  corporations"  (Acts  1902-04,  p. 
461,  c.  .270) ;  and,  while  the  act  does  not  de- 
fine the  functions  that  may  be  exercised  by 


such  corporations,  and  there  is  no  general 
law  describing  the  (Character  of  the  business 
that  may  be  done,  or  regulating  the  conduct 
of  corporations  of  this  nature,  it  was  clearly 
never  intended  to  confer  upon  the  organiza- 
tion authority  to  conduct  a  business  which 
if  conducted  by  an  Individual  would  be  in 
violation  of  law.  A  charter  of  incorporation 
may  be  granted  to  an  association  of  persons 
to  conduct  any  business  that  an  individual 
may  lawfully  conduct  under  the  laws  of  the 
state  (Ward  L.  Co.  v.  Henderson-White  Mfg. 
Co.  [recently  decided  by  this  court]  59  S.  E. 
476) ;  but  never  to  authorize  the  conduct  of 
a  business  which  an  Individual  may  not  law- 
fully conduct  under  existing  laws. 

The  functions  of  social  clubs,  authorized  to 
be  created  by  the  statute,  supra,  manifestly 
are  intended  to  be  purely  social ;  otherwise. 
it  would  have  been  needless  to  enact  chapter 
4  of  the  act,  supra,  separate  and  in  addition 
to  chapter  1  of  the  same  act,  which  provides 
for  the  incorporation  of  stock  companies  for 
general  business  purposes. 

The  purposes  for  which  plaintiff  in  error 
was  organized,  as  shown  by  its  certificate  of 
incorporation,  are  as  follows: 

*'SocIal  fellowship  and  companionship 
among  Its  members,  promoted  by  intercourse 
and  contact  with  each  other,  and  to  this  end 
to  furnish  a  place  where  meetings  may  be 
held,  where  questions  of  the  day  may  be  dis- 
cussed, and  innocent  amusements  engaged  in. 
With  the  privilege  of  providing  and  furnish- 
ing, at  any  and  all  times,  to  its  members,  for 
pay,  diet  and  refreshments  of  any  and  all 
kinds;  cigars,  cigarettes,  and  tobacco;  and 
any  and  all  such  drinks  as  are  commonly 
known  as  soft  drinks,  such  as  soda  waters, 
mineral  waters,  ginger  ale,  and  all  other 
drinks,  except  wines,  ardent  spirits,  malt 
liquors,  or  any  mixture  thereof,  alcoholic  bit- 
ters, or  bitters  containing  alcohol,  which  are 
hereby  prohibited.  And  with  the  further 
privilege  of  providing  and  furnishing,  at  any 
and  all  times,  to  its  members,  for  pay,  such 
other  articles  and  things  and  such  services 
as  they  may  desire." 

Every  purpose  declared  and  every  right  and 
privilege  conferred  by  the  charter  is  confer- 
red to  members  of  the  club.  Therefore  it 
was  clearly  intended  to  be  a  social  club,  and 
not  a  business  corporation. 

The  evidence  in  the  case  conclusively  shows 
that  the  Hanger  Drug  Company,  of  the  city 
of  Portsmouth,  prior  to  the  organization  of 
plaintiff  in  error,  had  habitually  violated  the 
**Sunday  law,"  supra ;  that  on  the  3d  of  May, 
1906,  the  Hanger  Drug  Company,  or  S.  T. 
Hanger,  its  president,  was  notlfled  by  the 
chief  of  police,  under  orders  from  the  mayor, 
that  the  law  against  selling  on  Sunday  would 
be  enforced;  that  on  Simday,  May  6,  1906, 
following  this  notice,  the  Hanger  Drug  Com- 
pany strictly  observed  the  *'Sunday  law,"  and 
made  no  sales  of  tobacco,  soda  water,  etc. ; 
that  on  May  9,  1906,  the  said  S.  T.  Hanger, 
J.  T.  Jarrett,  and  L.  B.  Whatley  made  the 
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certificate  of  Incorporation  for  obtaining  the 
charter  of  plaintiff  In  error;  that  the  said 
B.  T.  Hanger  was  the  president  of  the  Hanger 
Drug  Company,  the  said  J.  T.  Jarrett  a  stock- 
holder In  the  company,  and  the  said  L.  B. 
Whatley  a  clerk  In  its  employ;  that  on  the 
nth  day  of  May,  1906,  the  following  ad- 
vertisement appeared  in  the  Portsmouth  Star, 
i  DewH>aper  published  in  the  city  of  Ports- 
mouth: 

**The  Crawford  Social  Club 
Will  be  open  for  membership  Friday,  8  p.  m., 
and  the  clab*s  charter  entitles  its  members  to 
harmleu  entertainment  and  refreshments,  for 
pay,  at  any  and  all  times,  such  as  soft  drinks, 
cigars,  tobaccos,  confectionsy  newspapers,  etc 

'There  is  no  initiation  fee.  There  are  no 
dues.  You  express  your  desire  to  become  a 
member  by  signing  an  application  and  the 
officers  issue  you  a  membership  certificate. 
Apply  to 

"Hanger's  Pharmacy,  Portsmouth,  Va." 

On  the  12th  day  of  May,  1906,  an  agree- 
ment of  lease  between  the  Hanger  Drug  Com- 
pany and  plaintiff  In  error  was  entered  into, 
whereby  the  latter  was  to  have  the  use  of  the 
rear  room  of  the  building  (occupied  by  the 
drug  company)  as  a  place  of  meeting  for  its 
members,  and  to  have  the  privilege  of  run- 
ning the  soda  fountain  and  supplies,  the  use 
of  the  tobacco,  cigars,  and  cigarette  stand  and 
accessories,  and  also  the  candy  and  confec- 
tionery stand,  etc.,  the  Hanger  Drug  Com- 
pany to  keep  "the  soda  fountain  and  stands 
fully  supplied  for  the  use  of  the  members  of 
the  club,  and  furnish  the  same  as  they  may 
desire";  and,  in  consideration  of  a  compli- 
ance with  the  covenants  of  the  agreement  on 
the  part  of  the  Hanger  Drug  Company,  it 
was  to  have  90  per  cent,  of  the  |ross  receipts 
from  all  sales  made  to  members  of  the  club. 

On  the  next  day  after  this  agreement  was 
entered  into,  which  was  Sunday,  May  13, 
1906,  the  store  of  the  drug  company  was 
opened,  and  the  said  S.  T.  Hanger  and  his 
usual  employes  were  engaged  in  selling  the 
articles  mentioned  in  the  agreement  of  lease, 
and  every  day  thereafter  the  store  was  open- 
ed, Including  Sundays,  and  tobacco,  cigars, 
cigarettes,  soda  water,  etc.,  sold  by  employes 
of  the  drug  company,  or  of  plaintiff  in  error, 
to  the  general  public  on  week  days,  but  only 
to  the  so-called  "members"  of  the  club  on 
Sundays.  The  most  inadequate'  provision 
was  made  for  the  "association"  of  the  mem- 
bers of  the  club,  and  no  meetings  of  the  gen- 
eral membership  thereof  were  ever  held,  and 
only  occasional  meetings  were  held  by  the 
directors.  S.  T.  Hanger  being  the  president 
of  both  the  "Crawford  Social  Club"  and  the 
Hanger  Drug  Company,  and  practically  the 
owner  of  the  latter's  business,  the  direction 
and  control  of  the  affairs  of  the  club,  as  well 
as  the  business  of  the  drug  company,  was  in 
the  hands  of  Hanger  and  his  employes.  To  be- 
come a  member  of  the  club,  it  was  necessary 
only  to  sign  an  application  and  receive  a 


membership  certificate.  With  this  certificate 
in  his  possession,  the  holder  could  buy  In 
the  open  store  of  the  drug  company  on  Sunday 
cigars,  cigarettes,  tobacco,  any  and  all  such 
drinks  as  are  commonly  known  as  soft  drinks, 
and  all  other  drinks,  except  wines,  etc.,  sold 
to  any  and  all  persons  at  the  store  on  week 
days;  and  practically  no  other  use  Is  made 
of  the  certificate  of  membership  in  the  club. 

Upon  the  foregoing  facts,  it  too  plainly  ap- 
pears to  admit  of  discussion  that  the  obtain- 
ing of  the  charter  in  question  and  the  pretend- 
ed organization  of  a  social  dub  thereunder 
was  for  the  fraudulent  purpose  of  securing 
the  privilege  of  selling  tobacco,  cigars,  ciga- 
rettes, soda  water,  and  other  soft  drinks  on 
Sunday — a  privilege  which  an  individual 
could  not  exercise  without  Incurring  the  for- 
feiture prescribed  in  section  3799  of  the  Code, 
supra. 

Doubtless  social  clubs  are  generally  regard- 
ed, in  morals  and  in  law,  as  free  from  con- 
demnation and  even  censure  when  organized 
in  good  faith,  and  conducted  in  accordance 
with  what  was  intended  by  the  lawmaking 
power  of  the  state  In  authorizing  their  incor- 
poration ;  but  where  it  is  made  to  appear,  as 
in  this  case,  that  the  charter  of  such  an  or- 
ganization was  fraudulently  obtained,  or  was 
being  used  for  the  fraudulent  purpose  of  con- 
ducting a  business  which  an  individual  may 
not  lawfully  conduct  in  this  state,  or  as  a 
cloak  to  shield  an  Individual  or  a  corpora- 
tion from  punishment  for  the  violation  of 
existing  statutes,  enacted  for  the  good  order 
and  welfare  of  our  people,  not  only  should 
the  punishment  prescribed  by  the  statute  for 
such  an  offense  be  imposed,  but  the  charter 
of  the  offending  so-called  social  club  be  an- 
nulled and  vacated.  It  would  be  a  reproach 
to  the  courts  of  the  state  were  they  to  sanc- 
tion or  let  go  unpunished  violations  of  our 
police  regulations  by  an  incorporated  social 
club  or  organization,  for  which  an  Individual 
could  not  escape  punishment  The  statutes 
authorizing  the  incorporation  of  social  clubs 
have  no  such  purpose  in  view. 

That  an  affirmance  of  the  Judgment  in  this 
case,  as  argued  by  counsel  for  plaintiff  in 
error,  would  be  to  declare  that  all  social  clubs 
in  this  state  are  being  conducted  In  violation 
of  our  statutes,  and  their  charters  void,  is  a 
non  sequitnr.  In  any  case  where,  as  in  this, 
it  is  made  clearly  to  appear  that  the  charter 
of  such  a  club  was  fraudulently  obtained,  or 
is  being  abused  by  its  use  to  shield  Individ- 
uals or  an  incorporated  company  from  pun- 
ishment for  violating  the  laws  of  the  land, 
or  otherwise,  such  a  charter,  in  a  proper  pro- 
ceeding for  that  purpose,  should  and  doubt- 
less would  be  adjudged  null  and  void. 

We  are  not  called  upon  here  to  declare 
what  would  and  what  would  not  be  an  abuse 
of  its  charter  by  a  social  club,  as  that  ques- 
tion has  to  be  determined  upon  the  facts  of  the 
particular  case.  In  the  case  before  us,  as  al- 
ready observed,  the  proof  leaves  no  room  to 
doubt  that  the  charter  in  question  was  ob- 
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talned  and  was  being  used  as  a  mere  make- 
shift to  enable  the  practical  owner  and  pro- 
prietor of  the  Hanger  Drug  Company  to  do 
under  the  cloak  of  the  charter  that  which  an 
individual  could  not  do  and  escape  punish- 
ment 

The  Judgment  of  the  lower  court  annulling 
and  vacating  the  charter  of  the  plaintiff  in 
error  is  plainly  right,  and  will  be  affirmed. 

Affirmed. 

(107  Va.  771) 

SOUTHERN  RY.  CO.  v.  COMMONWBAI/TH. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

Commerce— State  Oorpobation  Commission- 
Rules  —  Reasonableness  —  Fubnishinq 
Cabs  on  Notice. 

A  rule  promulgated  by  the  State  Corpora- 
tion Commission  required  railway  companies  to 
furnish  cars  of  the  required  kind  upon  four  days* 
application,  and  provided  for  a  forfeiture  for 
each  day's  default.  By  another  rule  the  com- 
mission reserved  the  right  at  any  time  or  under 
any  circumstances  to  suspend  th^  operation  of 
the  rules  whenever  justice  might  demand.  Held, 
that  the  rule  was  unreasonable  and  void  as  ap- 
plied to  shipments  to  points  outside  the  state. 

Appeal  from  State  Corporation  Commission. 

The  Southern  Railway  Company  was  fined 
by  the  State  Corporation  Commission  for 
violation  of  one  of  its  rules  requiring  rail- 
roads to  furnish  cars  on  four  days'  notice, 
and  appeals.    Reversed  and  dismissed. 

A.  P.  Thorn,  Robert  B.  Tunstall,  and  John 
K.  Graves,  for  appellant  The  Attorney  Gen- 
eral, for  the  Conunonwealth. 

CARDWBLL,  J.  The  rules  established  by 
the  State  Corporation  Commission  for  the 
regulation  of  transportation  companies  and 
shippers  doing  business  in  this  state  came  un- 
der review  in  Atlantic  Coast  Line  Railway 
Co.  v;  Commonwealth,  102  Va.  599,  46  S.  B. 
911,  and  it  was  held  that  while  said  rules  and 
regulations,  as  applied  to  transportation  com- 
panies and  shippers  doing  business  in  this 
state,  are  reasonable,  just,  and  valid,  wheth- 
er said  rules  and  regulations  do,  in  their  op- 
eration, directly  infringe  upon  the  commerce 
clause  of  the  Constitution  of  the  United 
States,  or  violate  some  right  of  such  com- 
panies or  shippers  protected  by  that  instru- 
ment, can  be  properly  determined  only  as  the 
questions  arise  in  concrete  cases,  and  upon 
the  particular  facts  of  each  case;  the  court 
saying:  ''The  State  Corporation  Commission 
has  no  authority  to  make  any  rule  or  regula- 
tion in  conflict  with  the  Constitution  of  the 
United  States,  and  if  any  such  rule  or  regu- 
lation is  made,  which  in  its  application  to  the 
facts  of  a  particular  case  violates  any  right  of 
a  defendant  protected  by  the  Constitution  of 
the  United  States,  he  may  have  Its  validity 
tested  by  an  appeal  to  this  court,  notwith- 
standing its  refusal  to  pass  on  the  abstract 
proposition  presented  on  the  present  appeal." 

A  concrete  case  is  presented  on  this  appeal, 
and  arises  out  of  an  alleged  violation  on  the 


part  of  appellant  of  rule  1  of  the  series  of 
rules  and  regulations  established  by  the  State 
Corporation  Commission  for  the  government 
of  transportation  companies  and  shippers  do- 
ing business  in  this  state,  which  rule  is  as 
follows: 

"When  a  shipper  makes  verbal  or  written 
application  to  a  railroad  company  for  a  car 
or  cars,  to  be  loaded  with  any  kind  of  freight 
embraced  in  the  tariff  of  said  company,  stat- 
ing In  said  application  the  character  of  the 
freight,  and  its  final  destination,  the  railroad 
company  shall  furnish  sa^ie  within  four  days 
from  7  o'clock  a.  m.  the  day  following  such 
application. 

"Or,  when  the  shipper  making  such  applica- 
tion specifies  a  future  day  on  which  he  de- 
sires to  make  a  shipment,  giving  not  less 
than  four  days'  notice  thereof,  computing 
from  7  o'clock  a.  m.  the  day  following  such 
application,  the  railroad  company  shall  fur- 
nish such  car  or  cars  on  the  day  specified  in 
the  application. 

"For  failing  to  comply  with  this  rule,  the 
company  so  offending  shall  forfeit  and  pay 
to  the  shipper  applying  the  sum  of  $1  per 
car  per  day,  or  fraction  of  a  day's  delay  after 
expiration  of  free  time,  upon  demand  in 
writing,  made  within  thirty  days  thereafter 
by  the  shipper: 

"Provided,  however,  that  this  rule  shall 
not  apply  to  shipments  of  coal  and  coke  from 
mines  and  ovens." 

Appellant  was  dted  to  appear  before  the 
State  Corporation  Commission,  at  its  court- 
room in  the  city  of  Richmond,  on  the  2d  day 
of  May,  1906,  to  show  cause,  if  any  it  could, 
why  a  fine  should  not  be  imposed  upon  it 
for  its  violation  of  law  and  its  public  duty, 
in  that  it  had  failed  and  refused  to  furnish 
to  one  M.  ^tt.  Cutshall,  at  Rapidan  station, 
on  the  line  of  appellant's  railway,  in  Virginia, 
certain  cars  alleged  to  have  been  properly 
ordered  by  Cutshall  for  loading,  at  Rapidan 
station ;  the  number  of  cars  ordered  and  the 
dates  on  which  they  were  ordered  in  each  in- 
stance being  stated,  and  the  period  of  appel- 
lant's delinquency  in  each  case  named,  and 
all  of  the  nine  delinquencies  alleged,  except 
one,  consisting  of  a  delay  in  furnishing  cars 
for  loading  telegraph  or  telephone  poles  for 
shipment,  either  to  Calverton  station,  Balti- 
more, Md.,  to  Dover,  Pa.,  Camden,  N.  J.,  or  to 
North  Philadelphia. 

On  the  day  named  in  the  citation,  appel- 
lant appeared  and  made  answer  thereto,  mak- 
ing objection  to  the  proposed  imposition  of 
a  fine  upon  it  mainly  on  the  ground  that  the 
order  of  the  commission  to  show  cause  why 
a  penalty  should  not  be  imposed  upon  it  was 
based  upon  an  alleged  failure  of  appellant  to 
furnish  a  car  or  cars  for  the  loading  of 
freight  for  interstate  shipment,  and  that  the 
•rule  of  the  commission  alleged  to  have  been 
violated  is,  as  applied  to  an  interstate  ship- 
ment or  interstate  shipments,  ultra  vires, 
void,  and  of  no  effect,  because  it  amounts  to 
a  regulation  of  interstate  commerce,  or  to  an 
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UDreasonable  burden  thereon,  in  either  of 
which  cases  It  is  an  Infrhigement  upon  the 
powers  of  Congress  under  subsection  8  of 
section  8  of  article  1  of  the  Constitution  of 
the  United  States,  which  confers  upon  Con- 
gress the  exclusive  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
states,  etc. 

The  commission,  haying  considered  the  tes- 
timony adduced,  and  the  objections  made  by 
the  appellant  to  the  right  of  the  commission 
to  take  action  in  the  case,  though  finding  dif- 
ficulty, as  Its  order  states.  In  arriving  at  a 
satisfactory  conclusion,  overruled  the  objec- 
tions made  to  rule  1,  supra,  as  applied  to  in- 
terstate shipments,  held  the  rule  valid,  impos- 
ed upon  appellant  a  fine  of  $50,  and  ordered 
that  the  fine,  together  with  the  costs  of  the 
proceeding,  be  paid  to  the  cleric  of  the  com- 
mission within  30  days  from  the  entry  of  the 
order. 

The  assignments  of  error  present  for  our 
determination  the  paramount  question  wheth- 
er or  not  the  application  of  rule  1  to  the  facts 
of  this  case  brings  it  in  conflict  with  the  inter- 
state conunerce  clause  of  the  Constitution 
of  the  United  States,  supra,  and  so  renders 
the  rule  void  and  of  no  effect 

The  subject  of  this  litigation  is  of  the 
greatest  Importance  to  the  transportation  com- 
panies of  the  state  engaged  in  the  trans- 
portation of  freight,  as  well  as  to  shippers  of 
freight,  and  requires  the  careful  considera- 
tion here  which  the  order  appealed  from  in- 
dicates was  given  it  by  the  State  Corporation 
Commission,  charged,  as  is  the  commission, 
by  the  Constitution  and  statutes  of  the  state, 
with  the  duty  of  fixing  and  prescribing  stor- 
age, demurrage,  and  car  service  charges 
which  may  be  collected  by  railroad  and  other 
transportation  companies  on  freight  transport- 
ed or  to  be  transported  by  them,  and  to 
be  paid  by  them  on  freight  delayed  and  cars 
not  furnished  or  placed  by  them  when  re- 
quired, with  rules  and  regulations  governing 
the  same.  A.  C.  L.  R.  Co.  v.  Commonwealth, 
supra. 

That  shipments  of  freight  from  this  state 
into  other  states  is  interstate  commerce  re- 
quires no  argument  or  citation  of  authority ; 
but  the  learned  Attorney  General  contends 
that  the  furnishing  of  empty  cars  to  shippers 
to  be  sent  into  other  states  is  not  Interstate 
commerce,  nor,  indeed,  commerce  at  all,  for 
the  reason  that  "as  a  matter  of  fact  and  in 
legal  Intendment  also  'commerce'  does  not 
begin  certainly  until  the  car  has  been  loaded, 
probably  not  until  its  custody  has  been  yield- 
ed by  the  shipper  to  the  transportation  com- 
pany." 

It  would  seem  quite  difficult,  if  not  impos- 
sible, to  maintain  a  distinction  between  inter- 
state commerce  as  applied  to  the  article  to  be 
transported  and  Interstate  commerce  as  ap- 
plied to  the  instrumentalities  by  which  such 
commerce  is  carried  on,  especially  in  view  of 
the  fact  that  it  is  not  questioned  that  empty 
cars  furnished  Bhlp];>er8  to  be  sent  into  other 


states  are,  after  they  are  loaded  and  put  In- 
to the  custody  of  the  carrier,  instrumentali- 
ties of  commerce,  and  therefore  commerce  it- 
self, the  exclusive  control  of  which  is  in  Con- 
gress. 

That  cars  engaged  in  interstate  traffic,  al- 
though unloaded  and  not  in  motion,  are  in- 
strumentalities of  commerce,  seems  clearly 
settled  in  Johnson  v.  So.  Pac.  Co.,  196  U.  S. 
1,  26  Sup.  Ct  158,  49  L.  Ed.  363,  where  the 
question  arose  whether  a  dining  car  regularly 
engaged  in  interstate  traffic  ceased  to  be  so 
when  waiting  for  the  train  to  make  the  next 
trip,  and  it  was  held  that  it  did  not ;  the  opin- 
ion of  the  court,  after  reviewing  the  conten- 
tions of  counsel  and  authorities  cited,  saying: 
"Confessedly  this  dining  car  was  under  the 
control  of  Congress  while  in  the  act  of  mak- 
ing its  Interstate  journey,  and  in  our  judg- 
ment it  was  equally  so  when  waiting  for  a 
train  to  be  made  up  for  the  next  trip.  It  was 
being  regularly  used  in  the  movement  of 
interstate  traffic,  and  so  within  the  law." 

Instrumentalities  of  commerce  are,  ex  ne- 
cessitate, a  part  of  commerce,  and  if  a  car  for 
an  interstate  shipment  is  to  be  regarded  as  a 
necessary  instrumentality  by  which  an  inter- 
state shipment  is  to  be  carried^  and  in  fact 
a  part  of  the  interstate  commercial  duty  of 
the  carrier  to  furnish,  then  Interstate  com- 
merce cannot  be  confined  to  the  mere  act  of 
transit,  since  receiving,  loading,  unloading, 
switching,  and  delivery  are  as  essentially 
parts  of  interstate  commerce  as  the  act  of 
transit  It  would  not  be  contended  that  a 
state  could  forbid  any  of  these  things,  as  a 
more  effectual  way  of  prohibiting  interstate 
commerce  could  not  be  devised;  and  if,  in- 
stead of  undertaking  to  forbid  the  furnishing 
of  cars  for  interstate  shipments,  or  the  load- 
ing, or  switching,  or  delivery,  the  state  should 
undertake  to  regulate  all  these  things,  clear- 
ly, as  it  would  seem  upon  reason  and  author- 
ity, that  would  be  a  regulation  of  an  es- 
sential part  of  Interstate  commerce.  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  114  U.  S.  214, . 
5  Sup.  Ct  826,  29  L.  Ed.  158;  Stanley  v. 
Wabash  R.  Co.,  100  Mo.  435,  13  S.  W.  709,  8 
L.  R.  A.  549. 

A  later  case  more  directly  in  point  is  Hous- 
ton &  Texas  Cent  R.  Co.  v.  Mayes,  201  U.  S. 
321,  26  Sup.  Ct  491,  50  L.  Ed.  772  (spoken  of 
hereafter  in  this  opinion  as  the  "Texas  Case*'), 
in  Vrhich  a  provision  of  the  Revised  Statutes 
of  Texas  of  a  similar  character  and  import 
to  rule  1,  supra,  was  declared  void  when  ap- 
plied to  interstate  commerce,  on  the  ground 
that  it  was  In  conflict  with  the  commerce 
clause  of  the  federal  Constitution. 

A  comparison  of  rule  1  in  question  with 
the  Texas  statute  condemned  in  the  case  just 
cited  discloses  that  the  rule  Is  more  unrea- 
sonable and  imposes  even  a  greater  burden 
on  interstate  commerce  than  the  provisions 
of  the  Texas  statute.  While  that  statute  lim- 
ited the  number  of  cars  that  might  be  requir- 
ed, allowed  a  longer  time  within  which  the 
carrier  should  furnish  them,  the  time  fixed 
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being  according  to  the  number  of  cars  applied 
for,  the  applicant  to  deposit  with  the  agent 
of  the  carrier  one-fourth  of  the  amount  of 
the  freight  charge  for  the  use  of  the  cars  ap- 
plied for,  unless  the  carrier  agreed  to  waive 
this  requirement,  and  the  provisions  of  the 
statute  ••not  to  apply  in  cases  of  strikes  or 
other  public  calamity,"  rule  1,  under  consid- 
eration, is  absolute  in  Its  requirements,  mak- 
ing no  exception  for  sudden  congestions  of 
traffic  occasioned  by  wrecks  or  other  causes 
mentioned  by  the  court  in  the  Texas  Case, 
which  would  excuse  the  carrier.  No  allow- 
ance Is  made,  as  in  the  Texas  statute,  for  the 
failure  to  furnish  cars  within  the  ruiuired 
time  occasioned  by  a  strike  or  other  public 
calamity,  nor  does  it  allow  more  free  time 
for  the  furnishing  of  fifty  cars  than  for  one, 
and  no  deposit  is  required  to  insure  the  good 
faith  of  the  shipper.  The  application  may 
be  verbal,  or  even  by  telephone,  and  the  ship- 
per not  required  to  designate  a  point,  such 
as  a  side  track  where  loading  is  practicable, 
and  the  number  of  cars  he  may  order  is  not 
limited.  Under  the  requirements  of  the  rule, 
the  equipment  of  the  carrier  from  other  states 
might  have  to  be  withdrawn  to  an  extent 
necessarily  and  directly  obstructing  the  move- 
ment of  interstate  commerce  originating  In 
such  other  states. 

The  rule  is  not  rendered  less  absolute  and 
inexorable,  as  contended  on  behalf  of  the 
commonwealth,  by  rule  20  of  the  series  of 
rules  established  by  our  State  Corporation 
Conmiission,  whereby  the  commission  reserves 
the  right  at  all  times  and  under  all  circum- 
stances, ••whenever  Justice  demands  such  ac- 
tion, to  suspend  the  operation  of  these  rules, 
or  any  one  or  more  of  them,  in  whole  or  in 
part*'  Whether  or  not  the  commission  would 
have  had  the  right  to  exercise  their  discre- 
tion in  the  enforcement  of  the  rule  In  such 
cases  as  this,  had  not  rule  20  been  embraced 
In  the  series  of  rules,  need  not  be  here  deter- 
mined. The  constitutional  validity  of  a  law 
is  to  be  tested,  not  by  what  has  been  done 
under  It,  but  by  what  may  be  done.  Stuart 
V.  Palmer,  74  N.  Y.  191,  30  Am.  Rep.  289; 
Violette  v.  Alexandria,  92  Va.  561,  23  S.  E. 
909,  31  U  R.  A.  382,  53  Am.  St  Rep.  825. 

In  the  Texas  Case  the  syllabi  are  as  fol- 
lows: 

••An  absolute  requirement  that  a  railroad 
engaged  In  interstate  commerce  shall  fu;:nish 
a  certain  number  of  cars  on  a  specified  day 
to  transport  merchandise  to  another  state, 
regardless  of  every  other  consideration,  ex- 
cept strikes  and  other  public  calamities,  tran- 
scends the  police  power  of  the  states  and 
amounts  to  a  burden  upon  interstate  com- 
merce ;  and  articles  4497--5000,  Rev.  St  Tex. 
1895,  being  such  a  requirement  are,  when 
applied  to  interstate  commerce  shipments, 
void  as  a  violation  of  the  commerce  clause  of 
the  federal  Constitution. 

••Such  a  regulation  cannot  be  sustained  as 
to  interstate  commerce  shipments  as  an  ex- 
ercise of  the  police  power  of  the  state.** 


In  the  opinion  it  is  said:  ••TJie  Intention 
of  the  Constitution  was  to  confer  the  power 
to  regulate  Interstate  commerce  exclusively 
upon  Congress,  and  not  to  divide  the  power 
between  the  state  Legislatures  and  Congress. 
One  of  the  chief  objects  of  the  Constitution 
was  to  rid  commerce  of  the  conflicting  vexa- 
tions and  burdensome  restrictions  which  un- 
der the  Articles  of  Confederation  had  been 
imposed  by  the  various  states." 

In  a  more  recent  case  (McNeill  v.  South- 
em  Ry.  Co.,  202  U.  S.  543,  26  Sup.  Ct  722, 
50  li.  Ed.  1142)  the  question  involved  was 
whether  or  not  an  order  of  the  North  Caro- 
lina Corporation  Commission,  requiring  the 
defendant  railway  company,  upon  payment 
of  freight  charges,  to  make  delivery  beyond 
its  right  of  way  and  on  a  private  siding  of 
the  Greensboro  Coal  &  Ice  Company  of  cer- 
tain cars  consigned  to  the  latter  company  at 
Greensboro,  N.  C,  from  points  without  the 
state  of  North  Carolina,  was  repugnant  to 
the  commerce  clause  of  the  federal  Constitu- 
tion; and  by  a  unanimous  court  the  order 
was  held  to  be  invalid,  the  ruling  being  rest- 
ed on  the  same  grounds  upon  which  the  ap- 
pellant here  relies  as  invalidating  rule  1  of 
our  State  Corporation  Commission,  viz.,  that 
the  order  imposed  a  burden  on  Interstate 
commerce,  and  that  it  conflicted  with  those 
provisions  of  the  act  to  regulate  commerce 
which  prohibit  unjust  discrimination.  Among 
the  authorities  cited  In  that  case  is  the  Tex- 
as Qase,  supra. 

It  is  further  contended  la  the  argument  of 
the  learned  Attorney  General  that  the  Texas 
Case  is  to  be  distinguished  from  tbe  case  at 
bar  on  the  ground  that  the  Texas  Case  was  a 
suit  by  a  shipper  to  redress  a  private  wrong, 
and  the  Texas  statute  prescribed  a  penalty 
of  $25  for  each  day's  delay  in  furnishing 
empty  cars  after  the  expiration  of  free  time, 
and  in  addition  thereto  the  shipper  was  en- 
titled to  recover  the  actual  damages  he  sus- 
tained, while  the  penalty  prescril)ed  by  rule 
1,  supra,  is  only  $1  for  each  day*s  delay  aft- 
er the  expiration  of  free  time.  Nothing,  how- 
ever, appears  in  the  decided  cases  referred 
to  Indicating  that  the  effect  of  the  rule  upon 
the  conduct  of  the  carrier  in  conducting  its 
interstate  business  is  to  be  measured  or  deter- 
mined by  either  the  mode  of  procedure  or  the 
amount  of  the  penalty  prescribed  for  a  viola- 
tion of  the  statute  or  rules.  True,  a  penalty 
may  be  so  great  as  to  invalidate  a  statute 
which  otherwise  would  be  valid ;  but  so  far 
as  this  case  Is  concerned  the  amount  of  the 
penalty  is  a  minor  consideration,  and  nothing 
appears  to  show  that  it  was  not  so  regarded 
in  the  Texas  Case.  It  is  also  true  that  in  the 
Texas  Case  the  statute  under  review,  which 
is  similar,  in  so  far  as  it  is  an  attempt  to 
regulate  interstate  commerce,  to  rule  1,  supra, 
was  held  invalid  on  the  declared  ground  that 
exceptions  were  not  made  for  cases  which 
might  occur  rendering  the  carrier  unable  to 
furnish  cars  within  the  time  specified;  but 
a  careful  examination  of  the  printed  record 
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In  tbat  case  fails  to  disclose  any  evidence  of 
a  wash-ont  or  sudden  congestion  of  traffic,  or 
anavoidable  detention  of  cars  in  other  states 
or  in  other  places  in  the  same  state,  or  any 
other  circamstancee  which  the  court  declared 
should  excuse  the  railroad  company  from  fur- 
nishing cars  applied  for.  In  other  words,  the 
court  took  judicial  notice  of  the  fact  that 
such  conditions  might  arise,  and  for  that  rea- 
son the  statute  was  "likely"  to  do  great  in- 
justice to  the  roads,  and  therefore  declared 
that  the  statute  was  an  unreasonable  burden 
upon  interstate  commerce,  and  inyalid  so  far 
as  Interstate  shipments  were  concerned,  re- 
Tersing  the  judgment  of  the  Texas  court  that 
the  railroad  company  should  pay  the  penal- 
ties demanded  by  Mayes,  as  well  as  actual 
damages. 

In  the  case  before  us  circumstances  of 
which  the  court  took  judicial  notice  in  the 
Texas  Case  as  likely  to  arise,  and  which 
should  excuse  the  carrier,  are  affirmatively 
established  by  appellant's  uncontroverted  tes- 
timony. This  testimony  shows  that  appel- 
lant operates  a  continuous  line  of  railroad 
through  Virginia,  North  and  South  Carolina, 
Georgia,  Alabama,  Mississippi,  Tennessee, 
Florida,  Kentucky,  Indiana,  and  Illinois,  and 
that  It  operates  its  freight  trains  no  farther 
north  than  Alexandria,  Va.,  so  that  a  large 
part  of  its  interstate  traffic  originating  in  Vir- 
ginia destined  to  Northern  points  moves  only 
a  short  distance  over  its  rails,  being  delivered 
at  Alexandria  to  its  connections  for  trans- 
portation to  destination ;  that  at  the  time 
the  cars  were  demanded  by  Cutshall  there 
was  an  ^'unprecedented  movement  of  lumber 
in  open  cars" ;  that  Cutshall's  freight  consist- 
ed of  telegraph  or  telephone  poles,  which  re- 
quired a  special  class  of  equipment  with  spe- 
cial appliances,  viz.,  fiat  cars  of  the  same 
height,  fastened  together  with  chains;  that 
the  demand  was  "tremendously  active,"  and 
that  a  •*very  serious  shortage  in  flat  cars" 
had  resulted ;  that  the  appellant  did  not  have 
the  cars  and  could  not  get  them,  although  it 
used  every  effort  to  do  so ;  that  the  appellant 
had  ordered  a  large  number  of  cars  which  it 
was  unable  to  secure,  owing  to  the  fact  that 
the  car  builders  were  far  behind  in  filling 
their  orders.  It  is  made  further  to  appear 
that  if  the  cars  required  by  Cutshall  had  been 
furnished  in  the  time  prescribed  by  rule  1, 
supra,  if  they  could  have  been  furnished  at 
an,  they  would  have  had  to  be  taken  from 
other  parts  of  appellant's  line  of  railway, 
where  engaged  in  interstate  or  intrastate 
traffic,  and  handled  empty  to  Rapidan  station, 
and  in  all  probability  a  great  distance,  where- 
by appellant  might  have  been  subjected,  not 
only  to  like  penalties  to  those  prescribed  by 
the  rule  for  failure  to  furnish  empty  cars, 
and  imposed  in  this  case,  but  even  larger  pen- 
alties for  violation  of  a  statute  or  rule  of  an- 
other state  from  which  the  cars  would  have 
had  to  be  withdrawn.  It  is  thus  made  to  ap- 
pear that  the  penally  imposed  was  for  a  fail- 


ure to  do  the  Impossible  or  to  obey  a  rule 
which,  when  applied  to  the  facts  and  circum- 
stances made  to  appear  by  the  proof  in  the 
proceeding.  Imposes  not  only  a  direct,  but  an 
unreasonable,  burden  upon  the  movement  and 
conduct  of  interstate  shipments. 

It  is  not  controverted  that  the  authorities 
maintain  the  right  of  a  state,  in  the  absence 
of  action  by  Congress,  to  pass  laws  or  to  con- 
fer upon  an  administrative  agency  the  pow- 
er to  make  reasonable  regnilatlons,  which, 
though  incidentally  affecting  commerce,  are 
not  Intended  to  prescribe  rules  for  the  con- 
duct of  that  commerce,  but  are  passed  or  es- 
tablished in  the  exercise  of  the  police  pow- 
er (called  the  reserved  power)  of  a  state  to 
promote  the  welfare  and  convenience  of  its 
citizens,  subject  always  to  the  condition  that 
such  legislation  be  not  Inconsistent  with  the 
national  Constitution,  nor  with  any  act  of 
Congress  passed  in  pursuance  of  that  instru- 
ment, nor  in  derogation  of  any  right  granted 
or  secured  by  it 

Many  instances  of  statutes  which  have  been 
held  within  the  competency  of  the  state, 
though  affecting  Interstate  commerce  Indirect- 
ly, are  mentioned  in  the  opinion  by  Buchan- 
an, J.,  in  A.  C.  L.  R.  Co.  v.  Commonwealth, 
supra;  but  none  of  the  statutes  referred  to 
undertake  to  control  the  conduct  of  the  car- 
rier with  respect  to  interstate  commerce  in  a 
case  similar  to  the  one  we  are  considering. 

Calvert,  in  his  very  recent  treatise  on  the 
Regulation  of  Commerce,  at  page  83  et  seq., 
after  declaring  that,  while  the  power  of  the 
state  to  adopt  police  regulations  which  may 
incidentally  burden  commerce  is  admitted, 
the  power  is  occasionally  so  exercised  as  to 
be  an  aid  to,  rather  than  a  burden  on,  com- 
merce, and  that  there  are  many  occasions 
where  the  police  power  of  the  state  can  be 
properly  exercised  to  insure  a  faithful  and 
prompt  performance  of  duty  within  the  lim- 
its of  the  state  upon  the  part  of  those  who 
-are  engaged  in  interstate  commerce,  and 
especially  Is  this  so  with  respect  to  regula- 
tions having  in  view  the  convenience  of  the 
public,  as  in  enforcing  track  connections  be^ 
tween  two  railroads,  and  rules  for  the  safety 
of  persons  and  property,  which  are  to  be  re- 
garded as  legislation  in  aid  of  commerce,  and 
are  considered  with  special  favor  by  the 
courts,  further  says:  "But  when  a  state 
statute  has  been  enacted  which  may  be  said 
to  have  relation  to  the  public  morals,  the 
public  health,  the  public  safety,  or  the  pub- 
lic convenience,  the  subject  of  which  is  not 
within  the  exclusive  power  of  Congress,  or 
which  in  its  operation  does  not  conflict  with 
an  act  of  Congress,  the  last  and  supreme 
test  Is  that  of  reasonableness.  ♦  ♦  ♦  A 
statute  passed  in  pursuance  of  any  of  the 
purposes  for  which  this  power  may  be  ex- 
ercised must  have  a  real  or  substantial  rela- 
tion to  the  object  for  which  it  was  enacted, 
and  if  it  unreasonably  or  unnecessarily  ham- 
pers commerce  between  the  states,  or  fails  to 
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make  allowanoe  for  the  practical  difflcnlties 
In  the  administration  of  the  law,  it  cannot 
be  approved" — citing,  among  others,  the  Tex- 
as Case,  supra. 

In  Western  Union  Tel.  Co.  v.  James,  162 
U.  S.  650,  16  Sup.  Ct.  934,  40  li.  Ed.  1106, 
the  statute  of  Georgia  required,  under  a 
penalty,  prompt  dellTery  and  transmission 
of  interstate  messages.  Yet  the  Supreme 
Ck)urt  of  the  United  States  declared  it  valid, 
on  the  ground  that  it  did  not  require  of  the 
telegraph  company  any  duties  in  addition 
to  those  imposed  upon  such  companies  by 
the  conmion  law,  and  therefore  the  statute 
was  not  a  regulation  of  Interstate  comiherce, 
because  it  did  not  prescribe  a  rule  by  which 
the  telegraph  company's  conduct  with  re- 
spect to  interstate  messages  was  to  be  gov- 
erned, but  simply  imposed  a  penalty  upon 
the  company  for  failure  to  perform  its  com- 
mon-law duty.  In  the  opinion  stress  is  laid 
upon  the  fact  that  the  statute  contained  no 
regulation  of  a  nature  calculated  at  all  to 
embarrass,  obstruct,  or  impede  the  company 
in  the  full  and  fair  performance  of  its  duty 
as  an  interstate  sender  of  messages. 

To  the  same  effect  is  the  opinion  of  this 
court  in  Postal  Tel.  Oa  v.  Umstadter,  108 
Va.  742,  60  S.  E.  269,  where  the  imposition 
of  the  penalty  prescribed  by  section  1291  of 
the  Code  of  1887  [Code  1901,  p.  693]  for  a 
failure  to  transmit  from  Norfolk,  Va.,  a 
message  to  be  delivered  in  Baltimore,  Md., 
was  upheld  on  the  ground  that  the  statute, 
as  applied  to  the  facts  of  the  case,  was  not 
a  violation  of  the  commerce  clause  of  the 
(Constitution  of  the  United  States.  In  the 
opinion  it  is  said:  "It  is  settled  law  that  a 
telegraph  line  is  an  instrument  of  commerce, 
and  that  telegraph  companies  are  subject  to 
the  regulating  power  of  Congress  in  respect 
to  their  foreign  and  interstate  business." 

The  reasoning  upon  which  the  authorities 
agree  that  a  state  statute,  in  so  far  as  it  im- 
poses a  penalty  for  failure  to  deliver  a  mes- 
sage, where  the  delivery  is  to  be  made  in  an- 
other state,  infringes  upon  the  exclusive 
power  of  ciongress  to  control  commerce,  Is 
'  that  conflict  and  confusion  would  follow  the 
attempted  exercise  by  several  states  of  such 
a  power.  The  same  reasoning  applies  with 
equal,  if  not  with  greater,  force  to  the  case 
before  us.  In  the  proof  it  appears  that  oth- 
er states  through  which  appellant's  railway 
is  operated  have  a  similar  statute  or  rule  of 
regulation  to  rule  1,  supra,  intended  to  con- 
trol transportation  companies  with  respect 
to  their  duty  in  furnishing  cars  for  inter- 
state as  well  as  intrastate  shipment  of 
freight;  the  duty  Imposed  and  the  penalty 
for  a  violation  of  the  prescribed  duty  being 
different  and  In  one  or  more  of  these  states 
much  greater  than  that  provided  for  In 
rule  1. 

When  unprecedented  conditions  arise,  as 
they  will  in  the  future,  as  in  the  past,  where- 
by appellant  cannot  possibly  furnish  cars  to 


meet  the  demands  of  the  shippers  In  each  of 
these  states,  will  it  not  be  natural— in  fact,  a 
necessltj— for  it  to  withdraw  the  cars  in  use 
or  needed  in  this  state,  and  send  them  for  the 
use  of  shippers  in  another  state,  where  for  a 
failure  to  furnish  cars  the  penalty  to  be  suf- 
fered is  much  larger  than  that  incurred  by  a 
failure  to  furnish  required  cars  in  this  state, 
whereby  conflict  and  confusion  in  the  con- 
duct of  appellant's  interstate  traffic  would 
not  only  be  brought  about,  but  a  direct  and 
unreasonable  burden  Imposed  upon  interstate 
commerce?  Clearly,  such  a  condition  of 
things  is  not  only  possible,  but  "likely"  to 
happen,  as  said  in  the  Texas  Case.  Would 
not  the  application  of  a  statute  or  rule  to 
such  a  state  of  facts  and  circumstances  as  ap- 
I)ear  in  this  record  necessarily,  directly,  and 
unreasonably  operate  as  a  hindrance  to  and 
interference  with  interstate  commerce?  This 
question  has  been  fully  answered  in  the  af- 
firmative by  the  decisions  of  the  Supreme 
Court  of  the  United  States,  to  which  we  have 
adverted,  and  "to  which  we  must  look  in  de- 
termining questions  of  this  character." 
Southern  EJx.  Co.  v.  Goldberg,  101  Va.  619,  44 
S.  E.  893,  62  L.  R.  A.  669. 

There  is  nothing  in  the  opinion  of  the  court  ' 
in  the  Texas  Case,  supra,  which  denies  the 
right  of  a  state  to  prescribe  a  reasonable  rule 
or  regulation  of  transportation  companies  and 
shippers  in  the  matter  of  furnishing  and  load- 
ing cars  for  interstate  as  well  as  intrastate 
shipments  of  freight,  provided  the  rule  or 
regulation  be  reasonable  and  jyst,  and  does 
not  in  its  application  directly  infringe  upon 
the  commerce  clause  of  the  Constitution  of 
the  United  States,  or  violate  some  right  of 
such  companies  or  shippers  protected  by  that 
instrument ;  but  the  Texas  statute  is  declar- 
ed invalid  upon  the  ground  that  it  was  unrea- 
sonable, in  that  exceptions  were  not  made  for 
cases  which  might  occur  rendering  the  carrier 
unable  to  furnish  cars  within  the  time  speci- 
fied, thereby  imposing  an  unreasonable  bur- 
den upon  interstate  commerce.  The  opinion 
in  that  case  concludes  as  follows: 

"While  railroad  companies  may  be  bound 
to  furnish  sufficient  cars  for  their  usual  and 
ordinary  traffic,  cases  will  inevitably  arise 
where,  by  reason  of  an  unexpected  turn  in 
the  market,  a  great  public  gathering,  or  an 
unforeseen  rush  of  travel,  a  pressure  upon 
the  road  for  transportation  facilities  may 
arise  which  good  management  and  a  desire 
to  fulfill  all  its  legal  requirements  cannot 
provide  for,  and  against  which  the  statute  in 
question  makes  no  allowance. 

"Although  it  may  be  admitted  that  the 
statute  is  not  far  from  the  line  of  proper 
police  regulation,  we  think  that  sufficient  nl- 
lowance  is  not  made  for  the  practical  diffi- 
culties in  the  administration  of  the  law,  and 
that,  as  applied  to  interstate  commerce,  it 
transcends  the  legitimate  powers  of  the  legis- 
lature." 

Whether  or  not  Congress  has  exercised  its 
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Jurisdiction  In  the  matter  of  famishing  cars 
to  shippers  to  be  sent  to  destinations  without 
the  state,  in  the  act  known  as  the  "Act  to 
regulate  commerce,"  as  suggested  in  the  argu- 
ment, whereby  the  several  states  of  the  Union  ' 
are  precluded  from  prescribing  any  rule  or 
regulation  relating  to  the  subject,  is  a  ques- 
tion we  could  not  consider  upon  this  record. 
Tex.  &  Pac.  Ry.  (Do.  v.  Abilene  C.  O.  C3o.,  204 
U.  S.  426,  27  Sup.  Ct  850,  61  L.  Ed.  553. 

We  are  of  opinion,  for  the  reasons  stated, 
that  rule  1  of  the  series  of  car  service  and  de- 
murrage rules  established  by  the  State  Cor- 
X>oration  Commission  for  the  government  of 
transportation  companies  and  shippers  doing 
business  in  this  state,  here  in  question,  as  ap- 
plied to  this  case,  is  invalid  and  void,  because 
in  conflict  with  the  commerce  clause  of  the 
Omstitution  of  the  United  States.  Therefore 
the  judgment  of  the  commission  appealed 
from  will  be  reversed  and  annulled,  and  this 
proceeding  dismissed. 

Reversed. 

WHITTLE,  J.  I  concur  In  the  opinion  of 
Judge  GARDWELL  in  this  case,  namely,  that 
rule  1,  in  question,  is  not  a  reasonable  exer- 
cise of  the  police  power  of  the  state  with  re- 
spect to  furnishing  cars  for  interstate  ship- 
ments; but  I  desire  to  emphasize  the  fact 
that  I  am  of  opinion  that  it  is  within  the 
competency  of  the  State  Corporation  Commis- 
sion, in  the  absence  of  legislation  by  Con- 
gress or  action  by  the  Interstate  Commerce 
Commission,  to  establish  and  enforce  reason- 
able rules  and  regulations  requiring  railroad 
companies,  on  application  of  intending  ship- 
pers, to  supply  adequate  car  service,  whether 
the  freight  be  intended  for  intrastate  or  in- 
terstate shipment,  and  that,  in  the  present 
state  of  the  decisions  of  the  Supreme  Court 
of  the  United  States  on  the  subject  of  inter- 
state shipments  (the  controlling  influence  of 
which  is  conceded),  the  crucial  test  of  the 
validity  of  such  rule  is  its  reasonableness. 

BUCHANAN  and  HARRISON,  JJ.  We 
concur  in  the  conclusion  reached  by  the  other 
members  of  the  court  that  rule  1  of  the  State 
Corporation  Commission  is  invalid,  but  do 
not  concur  in  the  reasoning  by  which  they 
reach  that  conclusion.  Their  reasoning,  if 
followed  to  its  logical  result,  as  we  under- 
stand it,  would  not  only  render  the  rule  in 
question  invalid,  but  would  make  it  impos^ 
sible  for  the  State  Orporation  Commission 
to  make  any  valid  rule  on  the  subject 

We  base  our  conclusion  in  the  case  upon 
the  principles  announced  and  the  reasons  giv- 
en In  the  opinion  of  the  Supreme  Ck)urt  of  the 
United  States  in  the  case  of  Houston,  etc.,  R. 
Co.  V.  Mayes,  201  U.  S.  821,  26  Sup.  Ct  491, 50 
L.  Ed,  772,  which  clearly  recognizes,  as  we 
understand  it,  the  right  of  the  state,  under 
Its  police  or  reserved  powers,  to  make  rea- 
sonable regulations  as  to  the  furnishing  of 
cars  by  railroad  companies,  not  only  for  in- 
trastate, but  also  for  interstate,  shipments. 
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(Supreme  Court  of  Appeals  of  Virginia.     Sept 
12,  1907.    On  Rehearing,  Jan.  16,  1908.) 

1.  BvIDENCB-'^PaROL  OB   EXTBINSIC   EVIDENCB 

Affecting  Wbitings. 

A  written  instrument,  as  a  general  rule, 
must  be  construed  by  the  terms  used  therein,  if 
plain  and  intelligible,  and  extrinsic  evidence  is 
not  admissible  for  the  purpose  of  addinc  to,  de- 
tracting from,  or  in  any  way  varying  the  plain 
meaning  of  the  instrument  itself. 
Z  Same— OoNSTBUcnoN  ob  Application  of 
'    Language  of  Wbitten  Instbxtuents. 

In  construing  a  written  instrument,  ex- 
trinsic evidence  may  as  a  rule  only  be  admitted 
for  the  purpose  of  explaining  a  latent  ambiguity 
or  of  applying  ambiguous  words  to  their  proper 
subject-matter. 

[Ed.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  20,  Evidence,  §§  2066-2101.] 

8.   C50NTBACT8  —  CONSTBUCTION  -*  TECHNICAL 
WOBDS. 

Words  of  a  definite  le^l  significance,  or 
which  have  a  well-defined  j^nmarv  meaning,  are 
to  be  understood  as  used  in  sucn  sense,  unless 
there  appear  in  the  writing  a  manifest  intention 
of  using  them  in  a  different  sense. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §S  732-737.] 

4.  BouNDABiEs— Call  of  Deed. 

The  term  "east"  in  the  call,  **thence  east 
to  the  lands  of  a  person  named,  used  in  de- 
fining the  limits  of  a  city  (Act  Feb.  3,  1882; 
Acts  1881-82,  p.  52,  c  57),  has  a  i^ell-establish- 
ed  legal  meaning,  and  means  due  east,  and  is 
to  be  so  understood ;  other  words  not  being  used 
qualifying  that  meaning. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  S$  2,  47. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2312,  2313.] 

5.  Saice. 

Even  if  the  term  ''east,*'  in  the  call  "thence 
east  to  the  lands  of  a  person  named,  used  in 
defining  the  limits  of  a  city  (Act  Feb.  3,  1882 ; 
Acts  1881-82,  p.  52,  c.  67),  meant  "easterly," 
there  is  nothing  in  the  call  authorizing  the 
establishment  of  a  curved  or  crooked  line ;  since 
where  a  call  is  from  one  point  to  another,  un- 
less a  different  rule  is  described,  the  line  is  pre- 
sumed to  be  a  straight  line. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  §§  2,  47-^9. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3»  pp.  2312,  2313.] 

On  Rehearing. 
a  Appeal— Review— Scope. 

(}ode  1887,  S  3469  [Va.  Code  1904,  p.  18551. 

Erovides  that  on  every  appeal  a  summons  shall 
e  issued  against  the  parties  interested,  other 
than  petitioners,  that  they  may  be  heard; 
section  3485  [Va.  Code  1904,  p.  18651  that  the 
appellate  court  ^hall  enter  such  judgment  as 
the  court  whose  error  is  sought  to  be  corrected 
ought  to  have  entered.  Rule  8,  formerly  rule  9 
(106  Va.  vii,  57  S.  E.  xv),  provides  that  on  ap- 
peal, if  error  is  perceived  against  any  appellee 
or  defendant,  the  court  will  consider  the  whole 
record,  and  reverse  in  the  same  manner  as  they 
would  do  were  the  appellee  or  defendant  to 
bring  the  case  before  them.  Held,  in  a  suit  to 
subject  lots  to  the  payment  of  a  judgment,  that 
where  defendants  appealing,  and  not  appealing, 
stood  on  the  same  ground,  and  their  rights  were 
involved  in  the  same  question  and  equally  af- 
fected by  the  decree,  the  Supreme  Court  of 
Appeals  would  settle  the  rights  of  the  parties 
not  appealing,  as  well  as  those  appealing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Digi 
Tol.  3»  Appeal  and  Ehrror.  §  3294.] 
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Appeal  from  Corporation  Ck>nrt  of  Roanoke. 

Suit  by  Gertrude  Blair  against  the  city  of 
Roanoke  and  others.  Decree  for  plaintiff, 
and  certain  defendants  appeaL  Amended  and 
aflirmed. 

Robertson,  Hall  &  Woods,  for  appellants. 
Robert  E.  Scott,  for  appellee. 

BUCHANAN,  J.  The  appellee  instituted 
this  suit  to  subject  certain  lots  to  the  pay- 
ment of  a  judgment  which  she  alleged  was  a 
lien  thereon. 

It  is  conceded  that  if  the  lots  were^  em- 
braced within  the  corporate  limits  of  the 
city  of  Roanoke,  as  defined  by  an  act  approv- 
ed February  3,  1882  (Acts  1881-82.  p.  62,  c. 
67),  they  are  not  subject  to  the  lien  of  the 
appellee's  Judgment  The  first  question, 
therefore,  to  he  considered  is  whether  or  not 
the  lots  were  within  the  city  limits  as  defin- 
ed by  that  act 

The  boundary  line  of  the  city  nearest  the 
lots  in  question  Is  described  as  follows  in  the 
act:  "Thence  with  said  Rorer  and  John  M. 
Shaver's  line  north  to  the  Norfolk  and  West- 
em  Railroad;  thence  east  to  the  lands  of  Q. 
M.  Word;  and  thence  to  the  line  of  H.  S. 
Trout  P-  B.  Moorman  and  B.  H.  Engle." 

There  is  no  dispute  as  to  the  point  called  for 
on  the  line'of  the  Norfolk  &  Western  Railroad, 
nor  as  to  the  point  called  for  in  the  line  of 
Trout  Moorman,  and  Engle ;  but  the  contro- 
versy between  the  parties  Is  as  to  the  proper 
location  of  the  line  between  those  points. 
These  lines  were  never  surveyed,  so  far  as 
the  record  shows,  until  after  the  institution 
of  this  suit  The  appellee  insists  that  under 
a  proper  construction  of  the  act,  in  the  light 
of  the  contemporaneous  construction  placed 
ui)on  it  by  certain  officials  of  the  city  and  of 
the  county  of  Roanoke,  and  of  the  under- 
standing of  persons  owning  lands  adjoinilig 
or  near  the  line  in  controversy,  the  corporate 
line  ran  from  the  admitted  point  on  the  Nor- 
folk &  Western  Railroad  along  the  line  of 
the  railroad  to  a  point  where  the  lands  of 
Word  and  Trout  corner,  and  from  that  cor- 
ner to  the  admitted  point  where  the  lines  of 
Trout  Moorman,  and  Engle  comer ;  and  the 
corporation  court  so  held. 

The  contention  of  the  appellants  is  that 
there  is  no  ambiguity  in  the  language  of  the 
act  defining  the  l)oundary  of  the  city  between 
the  admitted  comer  on  the  Norfolk  &  Western 
Railroad  and  the  admitted  comer  of  Trout 
Moorman,  and  Engle,  and  no  difficulty  in  ap- 
plying that  language  to  its  subject-matter, 
and  that  the  line  runs  a  due  east  course  from 
the  railroad  comer  to  Word's  line,  and  from 
the  point  where  It  strikes  his  line  to  Trout, 
Moorman,  and  Engle's  comer. 

It  is  well  settled  as  a  general  rule  that  a 
written  instrument  must  be  construed  by  the 
terms  used  therein,  if  plain  and  intelligible; 
that  extrinsic  evidence  is  not  admissible  for 
the  purpose  of  adding  to,  detracting  from, 
or  in  any  way  varying  the  plain  meaning  of 


the  Instrament  itself;  that  In  construing  a 
writing  extrinsic  evidence  may,  as  a  rule, 
only  be  admitted  for  the  purpose  of  explain- 
ing a  latent  ambiguity,  or  of  applying  am- 
biguous words  to  their  proper  subject-mat- 
ter ;  and  that  words  of  ,a  definite  legal  sig- 
nificance, or  which  have  a  well-defined  prim- 
ary meaning,  are  to  be  understood  as  used  in 
such  sense,  unless  there  appear  in  the  writing 
a  manifest  intention  of  using  them  in  a  dif- 
ferent sense.  Findley's  Ex'rs  v.  Findley,  11 
Grat  434,  437.  438;  Price's  Ex'r  v.  Harri- 
son's  Ex'r,  31  Grat  114,  118;  Bank  v.  Mc- 
Veigh, 32  Grat  530,  541;  Knick  v.  Knick, 
75  Va.  12,  19-20;  Nye  v.  Lovitt  92  Va. 
710,  24  S.  E.  345,  and  cases  cited;  Sher- 
wood V.  A.  &  D.  Ry.  Co.,*  94  Va.  291,  301,  28 
S.  E.  943 ;  Grubb  v.  Burford,  98  Va.  553,  557, 
37  S.  E.  4 ;  Watts  v.  Newberry,  107  Va.  — , 
57  S.  E.  657 ;   Cooley's  Const  LIm.  pp.  91-94. 

Let  us  apply  these  rules  of  construction  to 
the  language  of  the  calls  of  the  disputed  line. 
The  first  call  In  that  line  Is :  "Thence  east  to 
the  lands  of  Q.  M.  Word."  The  word  or 
term  "east"  has  a  well-established  legal  mean- 
ing, and  means  due  east,  unless  other  words 
are  used  qualifying  that  meaning.  Devlin  on 
Deeds,  S  1035 ;  Dogan  v.  Seekright,  4  Hen.  & 
M.  131 ;  5  Cyc.  875.  There  is  nothing  in  the 
call  to  indicate  that  it  was  not  intended  to 
have  its  usual  meaning;  nor  does  the  use  of 
that  word  in  other  parts  of  the  description  of 
the  boundary  line  of  the  city  show  satis- 
factorily that  it  should  have  a  different  mean- 
ing. 

But  if  "east,"  as  used  in  the  act  meant 
"east^^ardly,"  as  insisted  by  the  appellee, 
there  was  nothing  in  the  call  or  In  the  act 
which  furnished  any  authority  for  establish- 
ing a  curved  or  crooked  line  as  was  done; 
for,  where  a  call  Is  from  one  point  or  monu- 
ment to  another,  unless  a  different  line  Is 
described  in  the  instrument  the  line  Is  pre- 
sumed to  be  a  straight  line.  See  5  C^c.  870, 
878;  Smith  v.  Davis,  4  Grat  50;  Marlow  v. 
Bell's  Lessee,  13  Grat  531;  Tucker  v.  Sat- 
terthwalte,  123  N.  C.  511,  31  S.  B.  722. 

The  counsel  of  appellee  admit  that  a  strict 
construction  of  the  act  would  seem  to  de- 
mand that  the  line  wherever  established 
should  be  a  straight  line,  and  insist  that  it 
will  be  straight  if  run  from  the  railroad  cor- 
ner to  Word's  and  Trout's  corner;  but  to  so 
establish  the  line  would  not  only  violate  the 
terms  of  the  call,  but  Ignore  the  contempo- 
raneous construction  relied  on  to  Justify  the 
court  in  departing  from  the  language  of  the 
call.  The  line  as  established  by  the  court  in 
no  respect  conforms  to  the  call.  It  is  not  a 
straight  line  running  east  or  eastwardly,  but 
is  a  curved  or  irregular  line,  running  with 
the  lands  of  the  Norfolk  &  Western  Railway 
Company.  By  running  a  straight  line  due 
east  from  the  railroad  corner  to  Word's  line, 
all  the  requirements  of  the  call  are  satis- 
fied. 

But  It  is  insisted  by  the  appellee  that  the 
same  strictness  is  not  observed  in  construing 
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acta  of  tbe  General  Assembly  in  forming 
counties  and  municipalities  as  in  construing 
grants  and  contracts  between  private  Indivld- 
uala  Tbe  case  of  Hamilton  v.  McNeil,  13 
Grat  389,  is  cited  and  relied  on  to  sustain 
this  contention. 

The  controversy  in  that  case  involved  the 
true  location  of  the  boundary  line  between 
the  counties  of  Pocahontas  and  Pendleton. 
It  was  doubtful  from  the  language  of  the  act 
defining  the  boundary  line  between  the  coun- 
ties whether  the  call  for  beginning  "on  the 
top  of  the  Alleghany  Mountain,  the  north- 
west side  of  the  line  of  the  county  of  Pendle- 
ton," would  not  require  that  the  beginning 
should  be  at  some  point  on  the  main  Alle- 
ghany Mountains,  as  contended  by  one  party, 
or  would  be  satisfied  by  beginning  at  a  point 
on  a  mountain  lying  west  of  the  main  Alle- 
ghany, as  contended  by  the  other  party. 
There  being  this  doubt,  the  court  adopted 
that  construction  which  was  in  accord  with 
the  general  policy  of  the  Legislature,  as  evin- 
ced by  various  acts  before  and  afterwards 
enacted  to  establish  and  preserve  the  main 
Alleghany  Mountain  as  the  line  between  ad- 
jacent counties,  and  was  in  accord  with  "the 
contemporaneous  exposition  thereof  [the  actl 
by  the  courts  and  other  authorities  of  Poca- 
hontas county,  in  exercising  immediately  aft- 
er Its  passage  exclusive  jurisdiction  over  said 
territory  without  question  from  any  quar- 
ter; by  the  complete  surrender  of  such  ju- 
risdiction by  the  courts  and  authorities  ot 
Pendleton  county;  by  its  recognition  by  the 
General  Assembly  in  repeated  acts  of  sub- 
sequent legislation;  by  the  representation  of 
county  boundaries  on  maps  prepared  and 
published  under  the  authority  of  the  Legis- 
lature and  in  conformity  with  the  provisions 
of  laws  requiring  the  exterior  boundaries  of 
the  counties  to  be  laid  down  by  actual  sur- 
vey, or  by  reference  to  one  or  more  actual 
surveys,  and  strict  accuracy  to  be  observed 
in  denoting  the  true  position  of  the  corners 
of  adjacent  counties;  and  by  its  universal 
acceptance  as  the  true  construction  by  the 
people  generally  from  the  passage  of  the  act 
mitil  tbe  origin  of  the  present  litigation." 

If  It  be  conceded  that  the  charters  of  towns 
and  cities  with  their  comparatively  small  ter- 
ritorial area  should  be  construed  with  the 
same  liberality  as  acts  forming  new  coun- 
ties, there  is  nothhig,  as  it  seems  to  us,  in  the 
rule  laid  down  in  that  case  which  would  jus- 
tify a  court  in  departing  from  the  language 
of  the  act  under  consideration  upon  the  facts 
of  this  case.  In  that  case  tbe  language  was 
ambiguous.  In  this  it  is  not  In  that  case 
there  was  a  well-recognized  public  policy 
which  It  was  tbe  court's  duty  to  uphold,  un- 
less it  was  manifest  from  the  act  that  the 
Legislature  intended  to  depart  from  that  pol- 
icy. In  this  case  there  is  no  question  of 
public  policy  involved.  In  that  case  the  con- 
temporaneous construction  placed  upon  the 
act  bj  the  counties,  the  public,  and  especial- 
ly by  the  Gleneral  Assembly  was  such  as  to 


leave  no  room  for  doubt  as  to  its  intention. 
In  this  case  the  General  Assembly  has  not 
manifested  its  intention  by  any  subsequent 
act,  nor  is  the  evidence  of  the  contemporane- 
ous construction  placed  upon  it  so  clear  and 
satisfactory  as  the  evidence  of  contemporane- 
ous construction  in  that  case,  though  the 
weight  of  evidence  upon  that  question  is  in 
favor  of  the  location  of  the  disputed  line  as 
claimed  by  the  appellee,  and  might  perhaps 
be  sufficient  to  sustain  the  conclusion  of  the 
trial  court  if  the  language  of  the  act  had 
been  ambiguous,  and  there  had  been  some 
legislative  policy  to  be  upheld. 

It  follows  from  what  has  been  said  that 
we  are  of  opinion  that  the  true  boundary 
line  between  the  city  of  Roanoke  and  the 
county  of  Roanoke  (at  the  time  the  charter 
of  that  city  was  amended  on  the  30th  of 
January,  1890)  from  the  point  on  the  Norfolk 
&.  Western  Railroad  at  Shaver's  crossing  to 
the  point  where  the  lands  of  Trout,  Moor- 
man, and  Engle  corner  ran  as  follows,  to 
wit :  From  the  point  on  the  Norfolk  &  West- 
em  Railroad  at  Shaver's  crossing  a  due  east 
line  to  the  southern  line  of  the  lands  known 
in  the  bill  and  proceedings  as  Q.  M.  Word's 
land,  thence  in  a  straight  line  to  the  corner 
of  Trout,  Moorman,  and  Engle;  that  the 
judgment  of  the  appellee  is  not  a  Hen  upon 
the  lands  sought  to  be  subjected  in  this  suit ; 
and  that  the  trial  court  erred  in  holding  that 
it  was. 

The  decree  appealed  from  must  be  revers- 
ed, and  the  appellee's  bill  dismissed. 

On  Rehearing. 

After  the  opinion  of  the  court  had  been  de- 
livered and  a  decree  dismissing  the  bill  gen- 
erally had  been  entered,  the  appellee,  Ger- 
trude Blair,  who  had  filed  the  bill,  moved 
the  court  to  set  aside  the  decree  dismissing 
it  generally,  because  she  was  seeking  by  her 
suit  to  subject  lands  to  the  payment  of  her 
judgment  outside  of  the  corporate  limits  of 
the  city  of  Roanoke  as  defined  by  the  said 
act  of  Assembly  approved  February  3,  1882; 
that  a  decree  be  entered  dismissing  the  bill 
only  as  to  the  appellants,  who  had  no  inter- 
est in  the  lands  sought  to  be  subjected  lying 
outside  of  the  corporate  limits  of  that  city, 
as  defined  by  that  act  and  construed  by  this 
court;  and  that  the  decree  appealed  from  in 
all  other  respects  be  affirmed. 

When  the  cause  was  heard,  the  oral  argu- 
ment was  directed  almost.  If  not  entirely,  to 
the  question  as  to  the  true  location  of  the 
boundary  lines  of  the  city,  as  defined  by  the 
act  of  February  3,  1882,  and  this  court  did 
overlook  the  fact  that  the  complainant  was 
seeking  to  subject  lands  to  the  payment  of 
her  judgment  lying  outside  of  the  limits  of 
the  said  disputed  boundaries,  and  erred  in 
dismissing  the  bill  generally.  That  decree 
must  therefore  be  set  aside. 

We  are  of  opinion,  however,  that  the  bill 
should  not  only  be  dismissed  as  to  the  ap- 
pellants, who  have  no  interest  in  the  lands 
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Bongbt  to  be  subjected  lying  outside  of  tbe 
disputed  boundaries,  but  should  be  dismissed 
as  to  all  the  defendants,  who  had  no  Interest 
In  tbe  lands  not  lying  within  the  disputed 
Doundaries,  although  some  of  them  did  not 
appeal  from  the  decree  complained  of. 
-  Section  8469  of  the  Code  of  1887  [Va.  Code 
1904,  p.  1855]  provides  that  every  appeal 
shall  be  docketed  at  the  place  of  session 
where  it  is  to  be  heard,  and  that  '^e  clerk 
of  the  said  court  shall  Issue  a  summons 
against  the  parties  interested,  other  than  the 
petitioners,  that  they  may  be  heard,  and  also 
issue  any  supersedeas  that  may  be  awarded.*' 

By  section  8485  of  the  Ctode  of  1887  [Va. 
Code  1904,  p.  1865]  it  is  provided  that  "the 
appellate  court  shall  affirm  the  judgment, 
decree  or  order,  If  there  be  no  error  therein, 
and  reverse  the  same.  In  whole  or  In  part,  if 
erroneous,  and  enter  such  judgment,  decree 
or  order  as  the  court  whose  error  is  sought 
to  be  corrected  ought  to  have  entered." 

Rule  8  of  the  court  (formerly  rule  9)  pro- 
vides that  "hi  any  appeal,  writ  of  error  or 
supersedeas,  if  error  is  perceived  against 
any  appellee  or  defendant,  the  court  will  con- 
sider the  whole  record  as  before  them,  and 
will  reverse  the  proceedings,  either  in  whole 
or  in  part,  in  the  same  manner  as  they  would 
do  were  the  appellee  or  defendant  to  bring 
the  same  before  them,  either  by  appeal,  writ 
of  error  or  supersedeas,  unless  such  error  be 
waived  by  the  appellee  or  defendant,  which 
waiver  shall  be  considered  a  release  of  er- 
rors."   RxUefl  of  Court,  106  Va.  vil,  57  S.  B. 

XV. 

Under  these  provisions  of  the  Code  and 
this  rule  of  the  court,  the  rule  of  decision  as 
established  by  the  practice  and  the  cases  Is 
stated  as  follows  in  Walker's  Bx*r  v.  Page, 
21  Grat  686,  652,  viz.:  "Where  the  parties 
stand  upon  distinct  and  unconnected  grounds, 
where  their  rights  are  separate  and  not  equal- 
ly affected  by  the  same  decree  or  judgment, 
then  the  appeal  of  one  will  not  bring  up  for 
adjudication  the  rights  or  claims  of  the  oth- 
ers. Tate  V.  Liggat  &  Mathews,  2  Leigh,  84, 
107.  But,  where  the  parties  appealing  and 
the  parties  not  appealing  stand  upon  the 
same  ground,  and  their  rights  are  involved 
in  the  same  question,  and  equally  affected  by 
the  same  decree  or  judgment,  this  court  will 
consider  the  whole  case,  and  settle  th^  rights 
of  the  parties  not  appealing,  as  well  as  those 
who  bring  up  their  case  by  appeal.  Lewis  v. 
Thornton,  6  Munf.  87,  97;  Lenow  v.  Lenow, 
8  Grat  849;  Liggat  &  Mathews  v.  Morgan, 
2  Leigh,  84;  Purcell  v.  McCleary,  10  Grat 
246."  Saunders  v.  Griggs' Adm'r,  81  Va.  506 ; 
Alexander  v.  Alexander,  85  Va.  853,  7  S.  B. 
335,  1  L.  R.  A.  125 ;  Nicholson  v.  Gloucester 
Charity  School,  93  Va.  101,  103,  24  S.  B.  899. 

In  the  case  under  consideration  all  the  de- 
fendants claimtaig  an  interest  in  the  land 
sought  to  be  subjected  within  the  disputed 
boundaries  stood,  as  to  that  land,  upon  the 
same  ground,  their  rights  were  involved  in 
the  same  question  and  equally  affected  by 


the  decree.  If  the  lands  in  the  disputed  bound- 
aries were  within  the  corporate  limits  of  the 
city  of  Roanoke,  as  defined  by  the  act  of 
February  8,  1882,  then  complainant's  Judg- 
ment was  a  lien  upon  them;  otherwise  it 
was  not 

We  are  of  opinion,  therefore,  that  the  com- 
plainant's bill  should  be  dismissed  as  to  all 
such  defendants. 

We  are  further  of  opinion  that  there  Is  no 
other  error  in  the  decree,  and  that  the  same 
in  all  other  respects  should  be  afllrmed. 

Amended  and  affirmed. 

(107  Va.  757) 
McCURDY  et  al.  v.  SMITH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
23,  190a) 

1.  CoUBrra— BSTABLISHMENT— POWEB    OF    LEG- 
ISI^ATUBB— GONS-riT  UTIOR  AI<    PROVISIONS. 

Const,  art,  GL  8  87  fVa.  Code  1904,  p.  ccxxxl, 
declaring  that  the  judiciary  department  shall 
coDsist  of  a  Supreme  Court  of  Appeals,  circuit 
courts,  city  courts,  and  such  otlier  courts  as 
are  thereinafter  authorized,  limits  the  Legisla- 
ture in  the  establishment  of  courts  to  such 
tribunals  only  as  are  therein  specifically  enu- 
merated and  such  other  courts  as  are  authoriz- 
ed by  the  Constitution. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  S8  164^170.] 

2.  Clebks  of  Coubts  —  JunioiAL  Powebs  — 
Statutes. 

Const,  art  6,  |  101  [Va.  Code  1904,  p. 
ccxxxv],  declaring  that  the  General  Assembly 
may  confer  on  clerks  of  circuit  courts  jurisdic- 
tion to  admit  wills  to  probate,  appoint  personal 
representatives,  etc.,  does  not  authorize  Code 
1904,  §  2639a,  hi  so  far  as  it  confers  jurisdic- 
tion on  clerks  of  corporation  courts  to  admit 
wills  to  probate,  appoint  personal  representa- 
tives, etc. 

3.  Coubts  —  Bstablishkent  —  Powebs  of 
Lboislatube. 

Const  art.  6,  §  98  [Va.  Code  1904,  p. 
oczzziii],  declaring  that  in  a  city  having  a  cer^ 
tain  population  or  over  the  General  Assembly 
may  provide  such  additional  courts  as  the  pub- 
liO  interests  may  require,  does  not  author' ^p  Code 
1904,  §  2639a,  in  so  far  as  it  confers  jurisdiction 
on  clerks  of  corporation  courts  to  admit  wills  to 
probate,  appoint  personal  representatives,  etc., 
since,  appl^ving  the  doctrine  of  ejnsdem  generis, 
the  "additional  courts"  which  the  €kneral  As- 
sembly may  establish  must  be  similar  in  grade, 
dignity,  and  jurisdiction  to  existing  courts,  and 
that  cannot  be  predicated  of  a  court  clothed 
with  the  special  and  limited  jurisdiction  con- 
ferred on  the  derks. 

Appeal  from  Chancery  Court  of  Richmond. 

BUI  by  W.  R.  Smith  and  others  against 
H.  A.  McCurdy,  executor,  and  others.  From 
a  decree  for  complainants,  defendants  appeal. 
Amended  and  affirmed. 

Bev.  T.  Crump  and  Wm.  Crump  Tucker, 
for  appellants.  D.  C.  Richardson,  Page  & 
Leary,  Leake  &  Carter,  A.  W,  Patterson,  and 
Thomason  &  Minor,  for  appellees. 

WHITTLE,  J.  A  paper  writing  purport- 
ing to  be  the  last  will  and  testament  of  Sarah 
C.  Boswell,  deceased,  was  offered  for  probate 
before  the  clerk  of  the  chancery  court  of  the 
city  of  Richmond  by  H.  A.  McCurdy,  the  ex- 
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ecutor  named  In  the  Instmment  The  proceed- 
ing was  had  under  section  2639a,  Va.  Code 
1904 ;  and  the  clerk,  haying  heard  the  testi- 
mony of  the  subscribing  witnesses,  passed  an 
order  admitting  the  will  to  probate  and  al- 
lowing McCurdy  to  qualify  as  executor. 
VThereapon  the  appellee,  W.  R.  Smith,  as  one 
of  the  heirs  at  law  and  distributees  of  the 
decedent,  filed  a  bill  in  the  chancery  court  of 
the  city  of  Richmond,  alleging  that  Mrs.  Bos- 
well  had  died  intestate,  that  the  probate  pro- 
ceedings were  null  and  void  and  conferred 
no  authority  upon  McCurdy,  that  the  plaintiff 
would  contest  the  validity  of  the  will  if  re- 
lied on,  and,  after  having  made  the  necessary 
parties,  concluded  with  a  prayer  for  the  ap- 
pointment of  a  curator  or  receiver  to  take 
charge  of  the  estate,  real  and  personal,  and 
for  general  relief. 

From  a  decree  declaring  the  statute,  In  so 
far  as  it  attempts  to  confer  jurisdiction  on 
the  clerk  of  the  chancery  court  to  admit  wills 
to  probate  and  permit  personal  representa- 
tives to  quali^  before  such  clerk,  unconsti- 
tutional, and  the  probate  proceedings  null 
and  void,  and  appointing  a  receiver,  this  ap- 
peal was  allowed. 

Article  6  of  the  Virginia  Constitution  [Va. 
Code  1904,  pp.  ccxxx-ccxxxvi]  treats  of  the 
composition  and  distribution  of  the  Judicial 
power  of  the  state.  Section  87  [Va.  Code 
1904,  p.  cczzz],  under  the  title,  ''Judiciary 
Department,  Composition  and  Jurisdiction," 
declares:  *The  Judiciary  department  shall 
consist  of  a  Supreme  Court  of  Appeals,  cir- 
cuit courts,  city  courts,  and  such  other  courts 
as  are  hereinafter  authorised.  The  Jurisdic- 
tion of  these  tribunals  and  the  Judges  there- 
of, except  so  far  as  conferred  by  this  Consti- 
tution, shall  be  regulated  by  law." 

There  can  be  no  escape  from  the  conclusion 
that  the  language  of  this  section  manifests 
the  purpose  on  the  part  of  the  framers  of 
the  Constitution  to  deal  with  the  Judiciary 
department  in  its  entirety,  and  limits  the 
power  of  the  Legislature,  in  the  establish- 
ment of  courts,  to  such  tribunals  only  as  are 
therein  specifically  enumerated  and  such  oth- 
er courts  as  are  ai^thorized  by  the  Constitu- 
tion. 

In  Carter's  Case,  96  Va.  791,  82  S.  E.  780, 
45  L.  R.  A.  310,  the  court,  in  construing  sec- 
tion 1  of  article  6  of  the  former  Constitution 
(the  corresponding  section  to  section  87  [Va. 
Code  1904,  p.  ccxxx]),  remarks :  'These  courts 
do  not  derive  their  existence  from  the  Leg- 
islature. They  are  called  into  being  by  the 
Constitution  itself,  the  same  authority  which 
creates  the  Legislature  and  the  whole  frame- 
work of  state  government" 

That  Is  also  the  construction  placed  on  sim- 
ilar provisions  of  the  Constitutions  of  Michi- 
gan and  Illinois  by  the  courts  of  those  states. 

In  Chandler  v.  Nash,  5  Mich.  409,  the  court 
observes :  "This  beyond  all  controversy  vests 
the  whole  Judicial  power  of  the  state  in  the 
courts  and  officers  named  in  this  section,  un- 
less there  be  some  further  provision  in  the 


same  Constitution  conferring  upon  some  oth- , 
er  court  or  officer  a  part  of  such  Judicial 
power,  or  authorizing  the  Legislature  to  con- 
fer it;  and  in  the  latter  case  it  can  only  be 
possessed  or  conferred  by  such  further  provi- 
sion expressly  or  by  necessary  implication. 
♦  ♦  ♦  This  must  be  so  upon  principle,  or 
the  Constitution  itself  must  be  subject  to 
legislative  repeal.  It  Is  also  well  supported 
by  authority.  See  2  Story  on  Const.  J§  1590 
to  1592;  People  ex  rel.  City  of  Rockford  v. 
Maynard,  14  111.  420;  Gibson  v.  Emmerson, 
2  Eng.  173.**  See,  also,  Risser  v.  Hoyt,  53 
Mich.  185,  18  N.  W.  611;  Knickerbocker  v. 
People.  102  111.  218. 

In  the  latter  case  it  is  said:  "The  validity 
of  the  act  In  question  involves  a  construc- 
tion of  the  provisions  of  the  Constitution 
relating  to  the  distribution  of  the  Judicial 
power  of  the  state  and  the  establishment  of 
courts  therein,  and  also  of  other  provisions 
supposed  to  have  more  or  less  bearing  on 
the  question  in  hand.  Section  1,  article  6»  of 
the  Constitution  provides:  The  Judicial  pow- 
er, except  as  in  this  article  otherwise  pro- 
vided, shall  be  vested  in  one  Supreme  Court, 
circuit  courts,  county  courts.  Justices  of  the 
peace,  police  magistrates,  and  in  such  courts 
as  may  be  created  by  law  in  and  for  cities 
and  incorporated  towns.'  It  is  clear,  if  the 
constitutional  convention  had  not.  In  other 
portions  of  the  Constitution,  provided  for 
courts  other  than  those  specified  in  the  first 
section,  the  power  of  the  Legislature  to  es- 
tablish courts  would  be  confined  to  such 
courts  as  are  specifically  enumerated  in  that 
section;  but  the  convention,  as  indicated 
by  the  exception  in  the  introductory  part 
of  the  first  section,  proceeded  to  provide  for 
the  establishment  of  other  courts  not  enum- 
erated In  the  first  section.  The  eleventh 
section  provides  for  appellate  courts,  the 
twentieth  for  probate  courts,  the  twenty- 
third  for  the  superior  court  of  Cook  county, 
and  the  twenty-sixth  for  the  criminal  court 
of  Cook  county.  These  several  sections,  so  far 
as  they  relate  to  the  power  of  the  Legisla- 
ture to  establish  courts,  must  be  construed 
precisely  in  the  same  way  as  if  all  the  courts 
had  been  enumerated  In  the  first  section, 
and  the  words,  'except  as  in  this  article  is 
otherwise  provided,'  had  been  omitted.  In 
that  case,  the  enumeration  in  the  first  sec- 
tion would  have  exhausted  the  entire  Judi- 
cial power  of  the  state;  whereas,  as  the 
Constitution  is  constructed,  it  is  only  exhaust- 
ed by  the  enumeration  as  contained  In  the 
first,  eleventh,  twentieth,  twenty-third,  and 
twenty-sixth  sections,  and  the  Legislature 
is  authorized  to  provide  for  the  establish- 
ment of  these  courts,  subject  to  any  limita- 
tions that  may  apply  to  them,  respectively, 
but  for  no  others." 

The  assertion  In  section  87  [Va.  Code  1904, 
p.  ccxxx]  that  the  Judicial  power  of  the  state 
shall  be  vested  in  the  courts  enumerated 
therein  "and  such  other  courts  as  are  here- 
inafter authorized*'  covers  the  whole  ground, 
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and  Imposes  a  distinct  limitation  upon  the 
power  of  the  Legislature  in  dealing  with  the 
subject,  which  it  may  not  transcend.  It  fol- 
lows, therefore,  that  unless  authority  be 
found  in  the  Constitution  empowering  the 
Legislature  to  confer  Jurisdiction  upon  the 
clerk  of  the  chancery  court  of  the  city  of 
Richmond  for  the  probate  of  vllls»  etc.,  that 
provision  in  section  2639a  is  unconstitu- 
tional. 

By  section  87  [Va.  Code  1904,  p.  ccxxx], 
as  we  have  seen,  the  Constitution  in  general 
terms  authorizes  the  establishment  of  cir- 
cuit courts,  and  in  section  94  divides  the 
state  into  24  judicial  circuits,  and  In  sec- 
tion 101  [Va.  Code  1904,  p.  ccxxxv]  declares 
that  "the  General  Assembly  shall  have  pow- 
er to  confer  upon  the  clerks  of  the  several 
circuit  courts  jurisdiction,  to  be  exercised 
in  the  manner  and  under  the  regulations  to 
be  prescribed  by  law,  in  the  matter  of  the 
admission  of  wills  to  probate,  and  of  the 
appointment  and  qualification  of  guardians, 
personal  representatives,  curators,  apprais- 
ers, and  committees  of  the  estates  of  persons 
who  have  been  adjudged  insane  or  convicted 
of  felony,  and  in  the  matter  of  the  substitu- 
tion of  trustees." 

This  jurisdiction,  outside  the  cities,  was 
formerly  lodged  In  the  county  courts,  which 
held  monthly  terms  in  each  county  of  the 
state;  but  inasmuch  as  those  courts  were 
to  be  abolished,  and  the  circuit  courts  only 
convened  once  in  three  or  four  months,  pro- 
vision had  to  be  made  for  the  convenient 
and  speedy  dispatch  of  those  important  func- 
tions. 

By  sections  19  and  20  of  the  schedule  of 
the  Constitution  [Va.  Code  1904,  pp.  cclxxvlli, 
cclxxix]  the  Legislature  of  December,  1901, 
was  called  in  extra  session  July  15,  1902, 
for  the  express  purpose  of  enacting  such 
laws  as  might  be  deemed  proper,  'including 
those  necessary  to  put  this  Constitution  into 
complete  operation."  The  members  of  that 
body  possessed  exceptional  opportunities  for 
ascertaining  the  true  Intent  and  meaning  of 
the  Constitution,  and  their  enactments  con- 
stitute cotemporaneous  construction  of  more 
than  ordinary  value.  The  succeeding  Legis- 
lature enacted  the  amendment  xmder  consid- 
eration, which  was  subsequently  carried  in- 
to section  2639a. 

It  is  clear  that  the  clerk  of  the  chancery 
court  of  the  city  of  Richmond  Is  neither 
within  the  terms  nor  intendment  of  section 
101  [Va.  Code  1904,  p.  ccxxxv].  It  in  terms 
spedfles  'the  derks  of  the  several  circuit 


courts,"  and  the  Constitution  wrought  no 
change  in  the  courts  of  the  cities  of  the  com- 
monwealth, which  are  practically  open  at 
all  times  for  the  transaction  of  business. 

Section  98  of  the  Constitution  [Va.  Code 
1904,  p.  ccxxxlii]  Is  likewise  invoked  to  sus- 
tain the  amendment.  That  section  declares, 
among  other  things,  that  "In  any  city  con- 
taining thirty  thousand  inhabitants  or  more, 
the  Genera]  Assembly  may  provide  for  such 
additional  courts  as  the  public  interests  may 
require,  and  in  every  such  city  the  city 
courts,  as  they  now  exist,  shall  continue  un- 
til otherwise  provided  by  law." 

Applying,  as  we  must  do,  the  doctrine  of 
ejusdem  generis  to  the  exposition  of  this 
language,  the  "additional  courts"  which  the 
General  Assembly  may  establish  must  be 
comrts  similar  in  grade,  dignity,  and  juris- 
diction to  existing  courts,  and  that  cannot 
be  predicated  of  a  court  clothed  with  the 
special  and  limited  Jurisdiction  conferred  on 
the  clerks.  Button  v.  State  Corporation 
Commission,  105  Va.  634,  54  S.  E.  7G9,  and 
authorities  cited. 

Our  conclusion,  therefore.  In  this  aspect 
of  the  case.  Is  that  there  is  no  error  in  the 
decree  of  the  chancery  court 

With  respect  to  the  assignment  of  error 
touching  the  appointment  of  a  receiver,  It  Is 
sufficient  to  observe  that  the  order  was  made 
after  notice  upon  a  bill  sup'ported  by  affida- 
vit, the  allegations  of  which  are -not  denied 
by  pleading,  affidavit,  or  otherwise.  The  or- 
der In  effect,  as  we  construe  it,  amounts  mere- 
ly to  the  appointment  of  a  curator  under  sec- 
tion 2534  of  the  Code  of  1904,  and  was  war- 
ranted by  that  statute,  and  will  be  so  amend- 
ed as  to  make  that  plain. 

The  cross-assignment  of  error  by  counsel  for 
the  appellees  challenges  the  action  of  the  tri- 
al coiurt  In  excepting  from  the  operation  of  its 
decree,  directing  what  property  shall  be  tam- 
ed over  to  the  receiver,  the  proceeds  of  real 
estate  previously  sold  by  H.  A.  McCurdy  to 
third  parties. 

Inasmuch  as  this  assignment  involves  ^e 
consideration  of  Important  questions,  which 
may  be  materially  influenced  by  subsequent 
developments,  on  untried  issues  likely  to  arise 
In  the  further  progress  of  the  case,  the  court 
deems  it  premature  to  pass  upon  it  at  this 
time. 

Upon  the  whole  case,  a  careful  examina- 
tion of  the  record  fails  to  disclose  reversible 
error,  and  the  decree  appealed  from  must 
be  affirmed. 

Amended  and  affirmed. 
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FORBES  et  al.  v.  STATE  COUNCIL,  JUN- 

lOR   ORDER  UNITED  AMERICAN 

MECHANICS  OF  VIRGINIA. 

(Sapreme  Court  of  Appeals  of  Virginia.     Jan. 

16,  1908.    Rehearing  Denied  Jan.  SO,  1908.) 

1.  CouBTfih- Appellate  Jubisdictton. 

The  Supreme  Court  of  Appeals  is  a  court 
of  limited  jurisdiction,  as  defined  by  the  Con- 
stitution and  laws  passed  in  pursuance  there- 
of, and  the  burden  is  on  one  invoking  its  au- 
thority to  establish  its  jurisdiction  over  the 
matter  in .  controversy. 

2.  CowTBifpT—REv raw— Jurisdiction  of  Su- 
FBEME  Court  of  Appeals. 

Under  Code  1904,  §  4053,  providing  that 
to  a  judgment  for  contempt  of  court,  other  than 
for  the  nonperformance  of  or  disobedience  to  a 
judgment,  a  writ  of  error  shall  lie,  a  writ  of 
error  does  not  lie  to  review  a  determination  ad- 
judging a  party  to  a  suit  guilty  of  violating  a 
decree  entered  therein  made  to  compel  obedience 
thereto  in  a  proceeding  within  section  3768, 
subd.  5,  authorizing  the  court  to  punish  sum- 
marily for  contempt  for  disobedience  of  any  de- 
cree, etc. 
8.  Same. 

Const  1902,  art.  6,  8  88  [Va.  Code  1904, 
p.  ccxxx],  conferring  appellate  jurisdiction  on 
the  Supreme  Court  of  Appeals  in  cases  "in- 
volving the  life  or  liberty  of  any  person,"  does 
not  give  the  court  jurisdiction  to  review  a  judg- 
ment adjudging  a  party  to  a  suit  guilty  of  con- 
tempt for  violating  a  decree  entered  therein  and 
imposing  a  fine,  and  providing  for  commitment 
to  jail  on  the  failure  to  pay  the  fine,  since  the 
imprisonment  is  not  the  direct  result  of  the  judg. 
ment 

Error  to  Chancery  Court  of  Richmond. 

Suit  by  the  State  Council,  Junior  Order  of 
United  American  Mechanics  of  Virginia, 
against  the  National  Council,  Junior  Order  of 
United  American  Mechanics  of  the  United 
States  of  North  America,  and  others.  There 
was  a  decree  adjudging  defendants  J.  W. 
Forbes  and  others  guilty  of  contempt  in  vio- 
lating a  decree  rendered  in  the  suit,  and  they 
bring  error.    Writ  of  error  dismissed. 

S.  A.  Anderson  and  Christian  &  Christian, 
for  plaintiffs  in  error.  Meredith  &  Cocke,  W. 
L.  Royall,  and  B.  D.  White,  for  defendants 
In'  error. 

KEITH,  P.  The  chancery  court  for  the 
city  of  Richmond,  in  a  cause  therein  pending 
styled  "State  Council  of  Virginia,  Junior  Or- 
der United  American  Mechanics  of  Virginia, 
V.  National  Council,  Junior  Order  United 
American  Mechanics  of  the  United  States  of 
North  America,  and  Others,"  upon  the  peti- 
tion of  the  plaintiffs,  issued  a  rule  on  the 
20th  day  of  February,  1907,  against  J.  W. 
Forbes  and  others,  summoning  them  to  ap- 
pear before  that  court  on  the  l^th  day  of 
March,  1907,  to  show  cause  why  they  should 
not  be  fined  and  imprisoned  "for  a  contempt 
of  this  court  in  disobeying,  disregarding,  and 
evading  the  decree  of  this  court  rendered  on 
the  21st  day  of  July,  1904,  as  affirmed  by  the 
Supreme  Court  of  Appeals  of  Virginia  and 
the  Supreme  Court  of  the  United  States." 

This  rule  was  continued  from  time  to  time 
ontll  the  8th  day  of  May,  1907,  and  on  that 
day  came  the  defendants  named  in  said  peti- 
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tion  and  rule,  except  W.  W.  Sawyer,  as  to 
whom  the  said  rule  had  been  theretofore  dis- 
missed; and  the  matter  being  fully  heard 
upon  the  petition,  the  rule,  the  answer  of  the 
several  defendants,  and  upon  certain  affida- 
vits and  the  various  orders  and  decrees  of 
the  court,  it  was  adjudged  that  the  parties 
were  In  contempt  of  court  In  disobeying  its 
decree;  and  thereupon  the  chancery  court 
of  the  city  of  Richmond,  "desiring  to  com- 
pel obedience  to  said  decree,  doth  adjudge, 
order,  and  decree  that  the  persons  above  nam- 
ed (against  whom  the  rule  was  issued)  be, 
and  they  hereby  are,  fined  the  sum  of  $20 
each;  and  the  same  shall  be  paid  by  them, 
respectively,  to  the  clerk  of  this  court  with- 
in 35  days  from  this  date,  and,  in  default  of 
such  payment,  each  of  said  persons  shall 
stand  committed  to  the  custody  of  the  sher- 
iff of  this  city,  to  remain  in  jail  until  said 
sums  be  paid  by  them,  respectively." 

To  that  order  a  writ  of  error  and  super- 
sedeas was  awarded  by  this  court. 

We  are  met  at  the  threshold  of  the  case  by 
a  motion  to  dismiss  the  writ  of  error  as  hav- 
ing been  improvldently  awarded ;  the  con- 
tention upon  the  part  of  the  State  Council. 
Junior  Order  of  United  American  Mechanics 
of  Virginia,  being  that  for  a  contempt,  which 
consists  of  disobedience  of  a  lawful  decree  of 
a  court  by  a  party  to  the  suit  in  which  the  de- 
cree was  rendered,  no  writ  of  error  lies  from 
this  court. 

This  court  is  one  of  limited  jurisdiction, 
and  the  burden  is  upon  him  who  Invokes  its 
authority  to  establish  its  jurisdiction  over 
the  matter  in  controversy.  Harman  v.  City 
of  Lynchburg,  33  .Grat.  37.  Its  jurisdiction 
is  defined  by  the  Constitution  of  the  state  and 
the  laws  passed  in  pursuance  thereof;  and 
In  that  Constitution  and  those  laws  must  be 
found  Its  warrant  for  the  whole  jurisdiction 
which  it  exercises.  Laborious  investigation, 
therefore.  Into  the  sources  of  the  common 
law,  would  shed  but  a  feeble  light  upon  the 
subject  under  discussion.  To  the  law,  then, 
as  it  is  written,  we  shall  turn  for  a  solution 
of  the  question  before  us. 

Section  4053  of  the  Code  of  1904  provides 
that  "to  a  judgment  for  a  contempt  of  court, 
other  than  for  the  nonperformance  of,  or 
disobedience  to,  a  Judgment,  decree,  or  or- 
der, a  writ  of  error  shall  lie  to  the  Supreme 
Court  of  Appeals." 

The  rule  In  this  case  was  Issued  at  the  in- 
stance of  the  party  who  had  prevailed  in  the 
litigation  and  obtained  a  decree  in  its  favor. 
The  petition  upon  which  the  rule  Issued  al- 
leged that  the  defendants  were  disobeying 
the  decree  of  the  court.  The  judgment  upon 
the  rule  finds  them  guilty  of  this  offensov  and 
enters  judgment  against  them  in  order  to 
compel  obedience  to  the  decree.  The  pro- 
ceeding thus  comes  plainly  within  the  fifth 
subdivision  of  section  3768  of  the  Code  of 
1904,  which  declares  the  cases  in  which 
courts  and  judges  may  punish  summarily  for 
contempt:   '^Disobedience  or  resistance  of  an 
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officer  of  the  court,  juror,  witness,  or  other 
person  to  any  lawful  process,  Judgment,  de- 
cree, or  order  of  the  said  court" 

In  support  of  the  Jurisdiction  of  the  court 
plaintiffs  in  error  rely  upon  the  case  of  Wells 
v.  Commonwealth,  21  Grat.  500.  In  that 
case  the  circuit  court  of  Bedford  county  is- 
sued a  rule  against  Thorpe  H.  Nance,  who 
was  a  party  to  a  chancery  suit  in  that  court, 
and  against  H.  H.  Wells,  his  attorney,  charg- 
ing Nance  with  disobedience  to  its  decree, 
and  Wells  with  aiding,  abetting,  and  counsel- 
ing him  to  disobey  it  A  Judgment  was  en- 
tered against  them  by  the  circuit  court  of 
Bedford,  by  which  they  were  sentenced  to 
pay  a  fine  of  $50  each  and  to  be  committed  to 
Jail  for  10  days.  From  that  Judgment  no 
writ  of  error  seems  to  have  been  taken  by 
Nance,  but  Wells  brought  his  case  to  this 
court,  and  Judge  Anderson,  delivering  its 
opinion,  said:  "The  first  question  which 
meets  us  in  this  case  is  as  to  the  Jurisdiction 
of  this  court  to  review  the  Judgment  or  sen- 
tence of  the  circuit  court  complained  of. 
The  power  to  fine  and  imprison  for  contempt 
is  incident  to  every  court  of  record.  The 
courts  of  necessity  have  the  power  of  pro- 
tecting the  administration  of  Justice  with  a 
promptitude  calculated  to  meet  the  exigency 
of  the  particular  case.  •  ♦  ♦  And  where 
it  is  not  otherwise  provided  by  statute  *the 
sole  adjudication  of  contempt,  and  the  punish- 
ment thereof,  belongs  exclusively,  and  with- 
out interference,  to  each  respective  court' " — 
citing  in  support  of  this  proposition  the  lan- 
guage of  Mr.  Justice  Blackstone  approved  by 
Judge  Story  in  EIx  parte  Kearney,  7  Wheat 
(U.  S.)  38,  44,  5  L.  Ed.  391.  "A  commitment 
for  contempt,'*  continues  the  learned  Judge, 
"is  a  commitment  in  execution;  and  the 
judgment  of  conviction,  unless  the  power  to 
supervise  is  given  by  statute,  is  not  subject 
to  review  in  any  other  court,  not  even  upon 
a  writ  of  habeas  corpus" — citing  Hurd  on 
Habeas  Corpus,  p.  412. 

The  statute  fixing  the  Jurisdiction  of  this 
court  in  contempt  cases  was  at  the  time  of 
that  decision  identical  with  section  4053,  as 
also  was  the  statute  which  declared  the  cases 
in  which  contempts  might  be  punished  sum- 
marily. See  Code  1860,  p.  801.  Judge  Ander- 
son then  points  out  that  the  language  of  the 
last-mentioned  statute  is  much  more  compre- 
hensive than  the  act  which  gave  at  that 
time  the  writ  of  error,  for  that  act  refers 
only  to  such  Judgments  for  contempt  as  are 
designed  to  enforce  performance  or  obedience 
to  a  decree,  and  not  to  punish  for  an  offense. 
To  all  other  Judgments  for  contempt  of  court 
except  for  nonperformance  or  disobedience  of 
a  Judgment,  decree,  or  order,  a  writ  of  error 
will  lie. 

Coming,  then,  to  a  consideration  of  the 
facts  as  they  appeared  in  the  case  of  Wells 
V.  Commonwealtli,  It  seems  that  the  Judg- 
ment complained  of  in  that  case  was  not 
one  to  compel  the  performance  of  or  obedi- 
ence to  a  decree,  but  one  for  the  punishment 


of  an  offense;  and  it  was,  therefore,  held 
that  the  writ  of  error  had  been  properly 
awarded.  It  seems  to  be  plain  that  if  Nance, 
who  was  a  party  to  the  suit  and  was  charged 
with  disobedience  to  a  decree  of  the  court 
and  punished  for  it,  had  applied  for  a  writ 
of  error,  it  would  have  been  denied.  It  was 
granted  to  his  counsel,  for  he  was  not  charged 
with  disobedience  to  the  decree.  He  was  not 
a  party  to  the  suit  It  had  not  commanded 
him  to  do  or  to  refrain  from  doing  anything. 
He,  therefore,  could  not  have  been  guilty  of 
an  act  of  disobedience  to  the  mandate  of  the 
court.  The  charge  against  him,  for  which  he 
was  punished,  was  that  he  counseled  disobe- 
dience to  the  decree ;  and  so  the  court  main- 
tained its  Jurisdiction,  and  held  that,  where 
counsel  acts  in  good  faith  and  demeans  him- 
self honestly,  he  is  not  responsible  for  an  er- 
ror of  Judgment,  and  the  case  was  reversed. 

The  offense  denounced  by  the  fifth  subdivi- 
sion of  section  3768  is  "disobedience  ♦  ♦  • 
to  any  lawful  process,  Judgment,  decree  or 
order,"  and  the  theory  upon  which  section 
4053  rests,  in  providing  that  a  writ  of  error 
shall  lie  to  this  court  to  all  Judgments  for 
contempt  other  than  for  the  nonperformance 
of  or  disobedience  to  a  Judgment,  decree,  or 
order,  seems  to  be  that  in  such  case  the  par- 
ties to  the  cause  should  either  appeal  from 
the  Judgment  decree,  or  order,  if  they  felt 
aggrieved  by  it,  or,  if  it  was  a  lawful  decree 
or  order,  that  it  should  be  obeyed.  It  is  true 
that  in  this  view  the  statute  fails  to  provide, 
it  may  be,  for  the  very  case  of  which  plain- 
tiffs in  error  complain.  They  concede,  of 
course,  for  the  purposes  of  their  present  cod- 
tention,  at  least,  the  correctness  of  the  decree 
with  the  violation  of  which  they  are  charged ; 
but  they  earnestly  insist  that  they  have  been 
guilty  of  no  act  of  disobedience  to  its  require- 
ments. 

The  chancery  court  was  of  opinion  that  the 
fact  of  disobedience  was  established,  and 
entered  its  Judgment  imposing  a  fine  upon 
them.  We  have  not  considered  the  evidence 
with  a  view  to  forming  any  opinion  as  to 
whether  or  not  it  is  suflicient  to  support  the 
Judgment.  If  we  have  no  Jurisdiction  to 
review  it  it  would  be  manifestly  improper 
for  us  to  intimate  an  opinion  upon  that  sub- 
ject 

Another  contention  is  made  by  the  plain- 
tiffs in  error,  which  rests  upon  the  language 
of  the  Constitution  of  1902 

Article  6,  §  88  [Va.  Code  1904,  p.  ccxxx], 
in  reference  to  the  Jurisdiction  of  this  court 
says  in  part:  "Subject  to  such  reasonable 
rules,  as  may  be  prescribed  by  law,  as  to  the 
course  of  appeal,  the  limitation  as  to  time, 
the  security  required,  if  any,  the  granting 
or  refusing  of  appeals,  and  the  procedure 
therein,  it  shall,  by  virtue  of  this  Constitu- 
tion, have  appellate  Jurisdiction  in  all  cases 
involving  the  constitutionality  of  a  law  as 
being  repugnant  to  the  Constitution  of  this 
state  or  of  the  United  States,  or  involving 
the  life  or  liberty  of  any  person.    •    ♦    ♦* 


Va.) 


FIELDS  T.  COMMONWEALTH. 


83 


Conceding,  for  the  purposes  of  this  case, 
that  the  Constitution  operates  ex  proprio  vig- 
ore,.  without  legislative  action,  to  confer  Ju- 
risdiction on  this  court  in  all  cases  involving 
the  life  or  liberty  of  any  person,  we  think 
the  language  of  the  Constitution  falls  short 
of  maintaining  the  position  of  plaintiffs  in 
error.  The  Judgment  complained  of  does 
not  deprive  them  of  life  or  liberty.  It  Im- 
poses a  fine,  and  they  are  given  a  reasonable 
time  within  which  to  pay  it;  and  It  is  only 
in  the  event  of  their  failure  or  refusal  to  pay 
it  that  they  are  to  be  committed  to  Jail.  The 
imprisonment,  then,  would  be,  not  the  direct 
result  of  the  Judgment  of  the  court,  which 
by  Its  terms  Imposes  a  fine  upon  plaintiffs 
in  error  for  their  disobedience  to  a  lawful 
decree  of  the  court  The  language  of  the 
Constitution  is  not  broad  enough  to  cover  the 
case  before  us.  It  applies  to  every  Judgment 
involving  the  life  or  liberty  of  any  person, 
but  by  force  of  the  very  terms  employed  ex- 
cludes from  its  operation  Judgments  which 
do  not  by  their  own  terms  Involve  life  or 
liberty. 

We  Rve  of  opinion  that  this  court  has  no 
Jurisdiction  to  review  the  Judgment  complain- 
ed of,  and  the  writ  of  error  Is  therefore  dis- 
missed. 
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FIELDS  V.  COMMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  1906.) 

ASSAITLT  AND  BaTTEBT  —  PBOSECDTION  —  BVI- 
DBNCB— SumOISNOT. 

Evidence  in  an  action  for  assault  and  bat^ 
tezT  held  insuflicient  to  warrant  a  conviction  of 
malicious  wounding. 

Error  to  Circuit  Court,  Brunswick  County. 

Thomas  Fields  was  convicted  of  malicious 
wounding,  and  brings  error.  Reversed  and 
remanded. 

Tumbull  &  Smithey  and  Wm.  B.  Cocke, 
for  plaintiff  in  error.  The  Attorney  General 
and  E.  P.  Buford,  for  the  Commonwealth. 

WHITTLE,  J.  The  accused,  Thomas  Fields, 
brings  this  writ  of  error  to  a  Judgment  of 
the  circuit  court  of  Brunswick  county,  where- 
by he  was  convicted  of  malicious  wounding 
and  sentenced  to  five  years*  confinement  in 
the  penitentiary. 

Though  irregularities  occurred  during  the 
trial  which  were  highly  prejudicial  to  the 
prisoner,  and  which  were  nuide  the  grounds 
of  exception,  we  need  only  notice  the  as- 
signment of  error  involving  the  ruling  of 
the  court  with  respect  to  the  motion  to  set 
aside  the  verdict  of  the  Jury  as  contrary  to 
the  evidence. 

The  sole  testimony  tending  to  implicate 
the  accused  with  the  commission  of  the  crime 
charged  was  that  of  an  amateur  detective. 
Reams,  who  came  from  an  adjoining  county 
to  work  up  the  case,  and  his  confederate, 
Brackett 


The  substance;  of  Reams'  story  Is  that  he 
suspected  the  accused  of  complicity  with  the 
offense  from  his  reputation,  and  that  his 
suspicion  likewise  attached  to  Brackett.  Con- 
sequently he  went  In  the  nighttime  to  the 
home  of  the  prisoner  "and  hid  himself  in 
the  front  yard.  After  dark,  some  one  came 
out  of  the  house  to  get  wood,  and  spoke  a 
few  words  to  some  one  in  the  room."  He 
had  never  seen  the  prisoner,  but  presumed 
that  he  was  the  man  who  came  out  of  the 
house,  though  he  admitted  that  he  could  not 
see  his  face,  as  his  back  was  toward  the 
light  The  following  day  he  approached 
Brackett,  and  told  him  that  "he  had  the  dead 
wood  on  him  and  Thomas  Fields,  and  that 
he  (Brackett)  had  better  admit  their  guilt,'' 
promising  to  see  that  "It  would  not  go  hard 
with  him'*  If  he  did  so.  Accordingly  Brack- 
kett  confessed  that  "he  and  Thomas  Fields 
went  by  Mattie  Massenburg's,  ♦  ♦  ♦  and 
Thomas  Fields  committed  the  act,  and  that 
he  tried  to  pursuade  him  not  to  do  It;  that 
the  prisoner  looked  in  the  window,  and,  see- 
ing Arthur  Crichton,  said  he  was  going  to 
shoot  or  kill  him,  and  threw  a  rock  at  him 
through  the  window,  and  then  threw  another 
rock  and  drew  his  pistol  and  shot  into  the 
room  several  times."  Reams  further  testi- 
fied that  he  thereupon  entered  into  an  ar- 
rangement with  Brackett  that  the  latter 
should  accompany  the  accused  along  a  cer- 
tain road  after  nightfall  and  engage  him  in 
conversation,  so  that  witness  might  hear  his 
statements.  This  conspiracy  was  carried 
out  shortly  thereafter;  and,  though  the  night 
was  dark,  Reams  asserted  that  he  identified 
the  accused  (whom  he  said  he  had  only  seen 
on  the  former  occasion  and  under  the  cir- 
cumstances mentioned),  and  heard  him  ad- 
mit to  Brackett,  among  other  things,  that  he 
struck  Crichton  and  intended  to  kill  him. 
Brackett  testified  that  he  was  greatly  alarm- 
ed by  Reams*  accusation,  and,  in  order  to 
shield  himself  from  what  he  thought  would 
be  certain  punishment,  told  Reams  that  the 
accused  had  committed  the  offense;  but  he 
positively  denied  being  a  party  to  any  agree- 
ment that  he  should  induce  the  prisoner  to 
go  with  him,  as  alleged,  for  the  purpose  of 
extracting  a  confession  from  him,  or  that 
any  such  occurrence  ever  happened.  While 
the  witness  did  not  deny  that  on  the  pre- 
liminary trial  before  the  Justice  he  might 
have  made  the  statement  attributed  incul- 
pating the  accused  (for  he  was  intoxicated 
and  did  not  remember  what  he  said),  he  nev- 
ertheless declared  that  "it  was  a  lie  made 
from  whole  cloth." 

Reams'  own  version  of  the  matter  shows 
that  it  was  not  possible  for  him  to  have 
identified  the  accused  on  the  occasion  of  the 
alleged  confession.  He  fixed  the  occurrence 
on  a  dark  night,  in  order  that  he  might 
eavesdrop  without  being  detected,  and  reck- 
lessly swore  that  under  such  conditions  he 
could  positively  identify  a  man  whom  he 
was  not  certain  he  had  ever  seen  before,  and. 
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if  he  bad,  it  was  In  the  nighttime  with  a 
light  falling  upon  him  from  behind  in  such 
manner  that  he  could  not  discern  his  fea- 
tures. 

It  is  almost  equalfy  as  incredible  that  the 
accused  should  have  confessed  his  guilt  to 
Braclsett,  who,  accprding  to  the  theory  of  the 
prosecution,  was  present  when  the  assault 
was  made,  was  fully  cognizant  of  all  the 
details  attending  its  commission,  and  endeav- 
ored to  prevent  it  Of  course,  no  credence 
can  be  given  to  the  self-acknowledged  per- 
jury of  Brackett,  and  with  the  testimony  of 
these  two  witnesses  eliminated  there  is  ab- 
solutely no  evidence  upon  which  to  rest  a 
verdict.  The  flimsy  tale  of  the  witness 
Reams  furnishes  internal  evidence  of  the 
fact  that  it  was  a  sheer  fabrication. 

Our  conclusion  is  that  the  evidence  is  not 
only  palpably  insufficient  to  warrant  the  ver- 
dict, but  that  the  methods  resorted  to  by 
Reams  were,  under  the  circumstances,  so  fla- 
grantly reprehensible  that  to  sanction  them 
would  teud  to  bring  reproach  upon  the  ad- 
ministration of  justice. 

For  these  reasons,  the  judgment  must  be 
reversed,  and  the  case  remanded  for  further 
proceedings. 

Reversed. 


(107  va.  see) 

COMMONWEALTH  v.  POCAHONTAS 
GOAL  &  COKE  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16.  1907.) 

1.  Taxation— Assessment— Coal  Lands. 

Where  a  tract  of  coal  land  consisting  of 
1,264.75  acres  was  leased  for  100  years,  which 
period  would  be  required  under  present  condi- 
tions to  mine  and  market  the  coal,  it  appearing 
that  it  was  not  practicable  under  existing  cir- 
cumstances to  mine  a  larger  area  than  85  acres 
annually,  or  170  acres  during  an  assessment 
period  of  two  vears,  and  that  only  250  acres  of 
the  boundary  had  been  opened  up  by  mine  en- 
tries, only  that  amount  should  have  been  as- 
aessed  as  "improved  and  under  development." 

2.  Writ  of  Ebbob  —  Findings   of  Tbiai* 
Judge. 

In  a  proceeding  to  assess  coal  lands,  a  find- 
ing of  fact  by  the  trial  judge,  who  lived  in  close 
proximity  to  the  lands  and  who  had  been  given 
an  opportunity  to  form  a  correct  estimate  of 
the  intelligence  and  credibility  of  the  witnesses, 
will  be  given  great  weight  on  a  writ  of  error. 

Error  to  Circuit  Court,  Tazewell  County. 

Proceeding  by  the  commonwealth  against 
the  Pocahontas  Coal  &  Coke  Company.  From 
a  decree  for  defendant,  the  commonwealth 
brings  error.    Affirmed. 

T.  Cl  Bowen  and  the  Attorney  General,  for 
the  Commonwealth.  Heury  &  Graham,  A.  W. 
Reynolds,  and  S.  D.  May,  for  defendant  in 
error. 

WHITTLE,  J.  This  is  a  proceeding  under 
Va.  Code  1904,  f  437a,  to  correct  the  assess- 
ment for  taxation  for  the  year  1906  of  cer- 
tain coal  lauds  owned  by  the  dei'eudant  in  er- 
ror, situated  in  Tazewell  county,  Va. 


The  statute  devolves  upon  the  commission- 
ers of  the  revenue  the  duty,  on  or  before  Au- 
gust 1,  1903,  and  every  second  year  thereaft- 
er, on  or  before  May  15th,  to  specially  and 
separately  assess  for  taxation  at  their  fair 
market  value  all  mineral  lands,  fixtures,  and 
machinery  thereon  within  their  respective  dis- 
tricts, and  to  certify  a  copy  of  such  assess- 
ment to  the  State  Corporation  Coounission. 
The  act  also  provides  that  if  It  shall  appear 
that  the  property,  or  any  of  it,  has  not  been 
assessed  at  Its  fair  market  value,  the  com- 
mission  shall  direct  the  attorney  for  the 
commonwealth  for  the  county  or  corporation 
in  which  the  property  is  situated  to  apply 
in  the  name  of  the  commonwealth  to  the  cir- 
cuit court  of  the  county  or  the  corporation 
court  of  the  city  to  have  the  assessment  cor- 
rected. This  writ  of  error  is  to  the  final  or- 
der in  the  case  made  by  the  circuit  court  of 
Tazewell  county. 

In  passing,  we  may  notice  the  cross-error 
assigned  by  the  defendant  in  error,  namely, 
that  the  record  fails  to  disclose  such  direction 
by  the  Corporation  Commission  as  would  jus- 
tify the  proceeding,  and,  consequently,  that 
the  circuit  court  was  without  jurisdiction  to 
entertain  the  application. 

In  point  of  fact,  the  notice  upon  which  the 
motion  was  founded  recites  that  it  was  given 
•*as  required  by  the  State  Corporation  Com- 
mission,*' which  allegation  was  not  denied* 
and  must  therofore  be  accepted  as  true. 

The  commissioner  of  the  revenue  assessed 
the  coal  lands  in  question,  consisting  of  8,- 
039.89  acres*  as  follows:  1,006.32  acres  (bar- 
ren land)  at  $1  per  acre;  3,226.59  acres  at 
$10  per  aero;  1,112  acres  at  $15  per  acre; 
1,430.23  acres  at  $25  per  acre;  1,264.75  acres 
at  $100  per  acre. 

Commencing  at  the  westerly  boundary  of 
the  property,  which  is  the  least  accessible  to 
transportation,  the  commissioner  assessed  that 
portion  which  under  present  conditions  would 
likely  be  the  last  developed  at  $10  per  aero, 
and  the  successive  tracts  at  $15,  $25,  and  $100 
per  acre,  respectively.  The  correctness  of  the 
valuation  of  the  barron  land  Is  admitted; 
and  the  corresponding  assessments  by  the 
circuit  court  advanced  the  $10  and  $15  valua- 
tions to  $25,  and  left  the  assessment  of  the 
1,264.75-acre  tract  at  $100  undisturbed. 

The  circuit  court  was  of  opinion  that  the 
commissioner's  estimate  of  the  value  of  the 
portion  of  the  land  "improved  and  under  devel- 
opment" was  too  low,  but  that  he  had  classified 
too  large  an  area  as  "Improved  and  under  de- 
velopment" In  the  final  result,  however,  the 
court  reached  the  conclusion  that  one  error 
about  offset  the  other,  and  that  substantial  Jus- 
tice would  be  attained  by  allowing  the  original 
assessment  of  the  1,264.75-acre  tract  to  staud. 

It  does  not  appear  from  the  order  just  how 
much  of  the  last-mentioned  tract  was  regard- 
ed as  "Improved  and  under  development,'*  but 
there  can  be  no  question  of  the  correctness  of 
the  court's  conclusion  that  the  entire  bouzid- 
ary  ought  not  to  have  been  so  classified.    The 
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evidence,  though  DOt  altogether  satisfactory 
afl  to  Tallies,  shows  that  the  defendant  in  er- 
ror purchased  these  lands  in  the  year  1901  at 
the  average  price  of  $42  per  acre ;  that  they 
are  bare  of  timber,  except  such  as  is  useful 
for  mining  operations;  and  that  |1  peif  acre 
is  the  fair  marlcet  value  for  surface  utiliza- 
tion. 

The  entire  property  is  held  by  the  Pocahon- 
tas Collieries  Company  under  a  100-year  lease, 
which  period  it  is  estimated,  under  present 
conditions,  will  be  required  to  mine  and  mar- 
Icet  the  coal.  It  also  appears  that  a  variety 
of  OQnsiderations  enter  into  and  control  the 
extent  of  successful  mining  operations  in 
these  fields — notably  the  demand  for  coal  and 
facilities  for  transportation.  Elxperlence  with 
respect  to  this  particular  property  shows  that 
it  is  not  practicable,  under  existing  circum- 
stances, to  mine  a  larger  coal-bearing  area 
tban  85  acres  annually,  or  170  acres  during 
the  assessment  period  of  two  years.  It  more- 
over appears  from  the  evidence  that  this  sec- 
tion of  the  coal  fields  is  wholly  dependent 
upon  the  Norfolk  &  Western  Railway  system, 
for  transportation,  and  that  the  present  de- 
mand for  coal  and  allotment  of  coal  cars  to 
which  this  operation  is  entitled  would  not 
warrant  a  more  rapid  development  of  the 
property. 

The  direct  evidence  on  the  subject  disclos- 
es that  only  250  acres  of  the  l»264.75-acre 
boundary  are  "improved  and  under  develop- 
ment"; that  Is  to  say,  a  sufficient  area  of 
the  larger  tract  has  been  opened  up  by  mine 
entries  and  butt  entries  extending  to  solid 
coal  to  render  250  acres  immediately  accessi- 
ble for  practical  mining. 

The  Improvement  and  development  of  this 
character  of  property  is  necessarily  accom- 
plished by  gradual  process,  and  to  meet 
changing  conditions  the  Legislature  has  wise- 
ly provided  biennial  assessments,  so  that  the 
commonwealth  may  reap  the  benefit  of  pro- 
gressive improvement  and  development  on 
the  one  hand,  and  allow  fair  deduction  to  the 
taxpayer  for  lands  that  have  been  rendered 
barren  on  the  other. 

Adopting  the  foregoing  criterion  as  a  rea- 
sonable and  correct  exposition  of  the  phrase 
•^improved  and  under  development,"  confor- 
mably to  the  evidence  in  the  case,  we  are  of 
opinion  that  there  is  no  error  in  the  order 
complained  of. 

Our  attention  has  been  called  to  the  recent 
decision  of  this  court  in  Interstate  Coal  & 
Iron  Co.  V.  Commonwealth,  103  Va.  586,  49 
8.  B.  974,  as  promulgating  a  different  rule 
for  ascertaining  the  quantity  of  mineral  lands 
"improved  and  under  development"  But  the 
facts  of  the  two  cases  are  diverse. 

The  court  in  that  case  was  dealing  with  a 
comparatively  small  coal-bearing  area,  suscep- 
tible of  being  mined  In  a  few  years.  The  prop- 
erty was  also  equipped  with  coke  ovens ;  and 
the  evidence  showed  that,  where  two-thirds 
of  the  coal  is  converted  Into  coke,  It  Is  a  fair 
estimate  to  classify  two  acres  to  each  coke- 


oven  as  "Improved  and  under  development" 
Here  we  are  confronted  by  essentially  dif- 
ferent conditions.  The  boundary  under  con- 
sideration Includes  pver  8,000  acres  of  land, 
which  it  is  not  denied  will  require  more  than 
a  century  to  mine.  Besides,  it  was  stated  in 
argument  and  not  controverted,  that  the  coke 
ovens,  tipples,  and  other  Imprpvements  em- 
ployed in  connection  with  this  and  other 
operations  are  not  located  on  the  property  of 
the  defendant  in  error,  but  on  adjoining  lands 
of  the  lessee.  So  the  standard  adopted  In 
the  case  referred  to  is  neither  available  nor 
applicable  In  this  instance. 

In  conclusion  we  may  remark  that  the 
proximity  of  residence  of  the  learned  Judge 
of  the  circuit  court  to  the  coal  fields,  and 
the  fact  that  be  saw  the  witnesses  and  heard 
them  testify,  which  gave  opportunity  to 
form  a  correct  estimate  of  their  intelligence 
and  credibility,  are  factors  which  entitle  his 
opinion  to  great  weight  His  finding  Is  sus- 
tained by  the  evidence*  and  ought  to  be  af- 
firmed. 
Affirmed. 

HARRISON,  J.,  absent 

a07  Va.  6S3) 
BOER  WAR   SPECTACLE  v.   COMMON- 
WEAIiTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  1908.) 

Theaters  and  Snows— Licenses. 

A  company  giving  an  entertainment  con- 
sisting of  panoramic  reproductions  of  battles  of 
the  Anglo-Boer  war,  with  portraj'al  of  military 
maneuvers,  but  with  no  circus  rings,  trapeze 
acting,  wild  beasts,  or  clowns,  la  assesfvable  with 
a  license  tax,  under  Acts  1902-03,  p.  205,  c.  148. 
I  108,  providing:  for  the  assessment  of  a  license 
tax  upon  theatrical  performances,  panoramas, 
etc.,  and  not  under  section  111,  providini;  for  a 
license  tax  upon  shows,  circuses,  and  menageries. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Theaters  and  Shows,  §  3.] 

Error  to  Circuit  Court,  Henrico  County. 

Action  by  the  Boer  War  Spectacle  against 
the  commonwealth,  to  bave  the  assessment  of 
a  license  tax  corrected,  etc.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Page  &  Leary,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

HARRISON,  J.  The  only  issue  In  this  case 
is  whether  the  plaintiff  is  liable  for  the  as- 
sessment of  a  license  tax  under  section  111 
of  the  revenue  or  tax  bill,  found  In  chapter 
148,  pp.  205,  206,  of  Acts  of  the  General  As- 
sembly of  1002-03,  or  whether  Its  liability  for 
a  license  tax  is  under  section  108  of  su<^  tax 
bill. 

Section  111,  under  which  the  assessment 
was  made,  provides  for  the  assessment  of  li- 
censes to  **shows,  circuses  cmd  menageries," 
and  stipulates  for  the  payment  of  $100  for 
each  performance  of  such  show,  circus,  or  men- 
agerie. If  within  a  city  or  within  five  miles 
of  a  city  of  more  than  10,000  inhabitants,  and 
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In  addition  thereto  an  amount  eqnal  to  5  per 
cent  of  the  gross  receipts  derived  from  sndi 
show,  circus,  or  menagerie.  Section  108,  un- 
der which  the  plaintiff  In  error  claims  to  have 
been  properly  assessable  with  license,  pro- 
vides for  the  assessment  of  licenses  npon 
"every  theatrical  performance,  or  any  perform- 
ance similar  thereto,  panorama,  or  any  pnJb- 
lie  performance  or  exhibition  of  any  kind,  ex- 
cept for  benevolent  and  charitable  and  edu- 
cational purposes,  there  shall  be  paid  $3  for 
each  performance,  or  $10  for  each  week  of 
such  performance.** 

There  is  nothing  in  the  evidence  to  sustain 
the  conclusion  that  the  exhibition  in  question 
was  a  **clrcus  or  menagerie,"  or  a  "show"  of 
like  kind.  On  the  contrary,  the  undisputed 
proof  Is  that  the  Boer  War  Spectacle  was  a 
panoramic,  spectacular,  and  dramatic  perform- 
ance of  the  kind  referred  to  in  section  108  of 
the  revenue  law.  The  entertainment  given  by 
plaintiff  in  error  consisted  of  panoramic  re- 
productions of  three  of  the  battles  of  the  An- 
glo-Boer war.  These  panoramas,  or  dramas, 
were  reproduced  with  the  scenery  of  the  Boer 
war  country,  and  military  and  other  equip- 
ment as  nearly  as  possible  like  those  seen  in 
the  battles  portrayed. 

The  commissioner  of  the  revenue,  who  made 
the  assessment  complained  of,  testified  that 
the  performances  consisted  of  the  portrayal  of 
battles  and  military  maneuvers;  that  there 
were  no  circus  rings,  trapeze  acting,  wild 
beasts,  or  clowns  connected  with  the  entertain- 
ment; and  that  his  purpose,  at  first,  was  to 
Issue  the  plaintiff  in  error  a  license  under  sec- 
tion 108,  but  that  later  on,  finding  from  the 
billposters  that  It  was  a  "Boer  War  Specta- 
cle," and  that  it  Intended  to  charge  the  same 
admission  as  "circuses  and  first-class  shows," 
he  levied  the  license  under  section  111. 

Because  the  plaintiff  in  error  charged  the 
same  admission  fee  exacted  by  a  circus  or  oth- 
er first-class  show  furnished  no  warrant  for 
assessing  it  as  if  It  were  a  drcus,  menagerie, 
or  show  of  like  kind.  The  testimony  of  this 
witness  shows  that  the  exhibitions  under  con- 
sideration embraced  no  feature  of  a  circus, 
menagerie,  or  like  show. 

The  plaintiff  in  error  was  clearly  assessable 
with  a  license  tax  under  section  108,  c.  148, 
p.  2(»,  Acts  1902-03. 

The  Judgment  of  the  circuit  court,  sustain- 
ing the  assessment  made  under  section  111  of 
that  act,  must  therefore  be  reversed,  and  the 
case  remanded  for  final  order  in  accordance 
with  the  views  expressed  in  this  opinion. 


tl07  Va.  75S) 
DURBIN  V.  ROANOKE  BLDG.  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virghiia.    Jan. 
16,  1908.) 

1.  BouNDABiES— Description— Highways. 

Where  a  deed  describes  a  lot  as  extending 
CO  a  street,  thereby  conveying  title  to  the  center 
of  the  street,  snbject  to  an  easement  of  the  right 
of  way,  a  subsequent  deed,  by  the  grantee  in  the 
earlier  deed,  conveying  the  same  lot  by  courses 


and  bounds,  but  not  calling  for  the  street  line 
as  a  boundary,  will  be  held  to  also  convey  title 
to  the  center  of  the  street. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  H  12a-130.] 

2.   SaIOD— BVIDENCB— PBESmfFnONB. 

Where  the  lot  owner  and  his  alienee  were 
allowed  to  keep  possession  many  years  and  im- 
prove land  in  front  of  the  lot  included  in  what 
was  formerly  designated  as  a  street,  the  pre- 
sumption is,  as  against  a  judgment  creditor  of 
a  former  owner,  that  such  owner  intended  to 
convey  the  fee  to  the  middle  of  the  former  street. 

Appeal  from  OoriK>ration  Court  of  Roa- 
noke. 

Action  by  C.  R.  Durbln,  assignee,  against 
the  Roanoke  Building  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Afi^rmed. 

Scott,  Altizer  &  Watts,  for  appellant,  txt- 
dan  H.  Cocke  and  Hart  &  Hart,  for  appel- 
lees. 

whittle;,  J.  The  object  of  this  suit  is 
to  subject  one-half  of  that  portion  of  a  strip 
of  ground  60  feet  wide,  formerly  designated 
as  Walnut  street,  in  the  city  of  Roanoke,  ly- 
ing contiguous  to  the  southern  boundary  of 
lot  No.  1,  conveyed  by  the  Home  Building 
&  Conveyance  Company  to  the  Roanoke 
Building  Company,  to  the  alleged  lien  of  ap- 
pellant's judgment. 

The  devolution  of  title  to  lot  No.  1  is  ac- 
curately and  succinctly  set  out  in  the  brief  of 
counsel  for  the  appellees  as  follows:  "In  Oc- 
tober, 1888,  the  Roanoke  Land  &  Improve^ 
ment  Company  conveyed  a  tract  of  land  in 
Roanoke  city  to  the  Home  Building  &  Con- 
veyance Company;  the  southern  boundary 
being  described  as  running  with  Walnut 
street,  N.  67°  15'  W..  168.8  feet,  to  Marion 
street  On  the  13th  day  of  May,  1800,  the 
Home  Building  &  Conveyance  Company  con- 
veyed the  land  by  the  same  description  to 
the  Roanoke  Building  Company.  The  Roa- 
noke Building  Company  subdivided  the  land 
Into  lots,  and  on  the  8d  day  of  February, 
1891,  conveyed  that  one  of  the  lots  lying  far- 
thest south  and  abutting  on  Walnut  street 
to  Joseph  Ellis;  the  southern  boundary  of 
the  lot  being  given  as  N.  67**  16'  W.,  156.65 
feet,  or  practically  that  given  In  the  deeds 
from  the  Roanoke  Land  &  Improvement  Com- 
pany to  the  Home  Building  &  Conveyance 
Company,  and  from  that  company  to  the 
Roanoke  Building  Company.  The  discrepan- 
cy in  the  length  of  the  line  Is  attributed  to 
cutting  off  an  alley  from  the  side  of  the 
lot.  But  the  deed  does  not  state  that  tbe^ 
line  runs  with  Walnut  street  The  lot  con- 
veyed by  this  deed  is  further  described  as 
lot  No.  1  on  a  map  in  the  clerk's  office  of  the 
corporation  court  of  the  city  of  Roanoke." 

It  Is  admitted  that  the  first  two  deeds  In- 
vested the  respective  grantees,  successively, 
with  one-half  of  Walnut  street,  subject  to 
the  easement  of  the  right  of  way;  but  the 
appellant  denies  that  such  was  the  operation 
of  the  deed  from  the  Roanoke  Building  Com- 
pany to  Ellis,  that  deed  not  speciticully  call- 
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\ng  for  Walnnt  street  b»  the  southern  bound- 
ary of  lot  No.  1. 

Bnrbln's  judgment  was  recovered  against 
the  Roanoke  Building  Company  July  16, 190i, 
more  than  2  years  after  the  conveyance  of 
the  lot  to  Ellis;  and  it  is  fair  to  assume  that 
the  debt  upon  which  the  judgment  is  found- 
ed was  not  In  existence  at  that  time,  since 
It  bears  Interest  from  a  subsequent  date. 
1%il8  suit  to  enforce  the  judgment  was 
brought  July  16,  1904,  nearly  15  years  after 
the  title  to  the  lot  had  passed  out  of  the 
Judgment  debtor.  It  is  also  admitted  that 
the  appellee,  Mrs.  Bachrach,  the  alienee  of 
Bills,  has  erected  a  residence,  located  in  part 
on  the  strip  of  land  in  dispute,  at  a  cost 
of  ?4,000. 

It  appears  (but  at  what  time  the  record 
does  not  aflBrmatlvely  disclose)  that  the  loca- 
tion of  Walnut  street,  as  originally  desig- 
nated, was  changed  so  as  to  run  in  a  more 
southerly  direction;  the  effect  of  the  change 
being  to  interpose  a  small  triangular  lot  be- 
tween lot  No.  1  and  the  line  of  the  new  street 
The  lot  thus  created  was  purchased  by  Ellis 
from  the  Roanoke  Irand  &  Improvement  Com- 
pany February  12,  1891.  The  location  of 
Walnut  street  having  been  once  established, 
in  the  absence  of  evidence  to  the  contrary, 
we  must  presume  that  it  remained  unchang- 
ed at  the  date  of  Ellis*  purchase.  The  ai>- 
pellant,  however,  does  not  attach  importance 
to  that  circumstance,  but  rests  his  right  to 
recover  ••upon  the  fact  that  the  street  is  not 
called  for  or  mentioned  in  the  deed.'* 

We  think  it  is  clear  that  the  conveyance 
from  the  Roanoke  Building  Company  to  El- 
lis is  coextensive  with  the  calls  of  the  sec- 
ond clause  of  the  deed  from  the  Home  Build- 
ing &  Conveyance  Company  to  the  Roanoke 
Building  Company,  and  the  southern  line  of 
lot  No.  1  coincident  with  Walnut  street,  and 
that  the  legal  effect  of  the  deed  to  Ellis  was 
to  invest  him  with  title,  subject  to  the  right 
of  way,  to  the  center  of  the  street,  as  ef- 
fectually as  if  that  boundary  had  been  ex- 
pressly called  for. 

The  general  rule  is  stated  in  Malone  on 
Real  Property  Trials,  254,  as  follows:  "The 
authorities,  both  in  England  and  America, 
uniformly  agree  to  the  legal  proposition  that 
*a  person  holding  lands  bounded  upon  a  high- 
way is  held  prima  facie  to  own  to  the  cen- 
ter of  the  road.*  This  presumption  is  based 
on  grounds  of  public  convenience,  and  to 
prevent  disputes  as  to  the  precise  boundaries 
of  property;  and  it  is  supposed  that  when  the 
road  was  originally  formed  the  proprietor  on 
either  side  contributed  a  portion  of  his  land 
for  the  purpose." 

This  doctrine  has  uniformly  received  the 
sanction  of  this  court;  the  latest  expression 
on  the  subject  being  found  in  Schwalm  v. 
Beardsley,  106  \9,  407,  56  S.  B.  135. 

In  Tyler's  Law  of  Boundaries,  127,  after 
laying  down  the  general  doctrine  where  the 
conveyance  calls  /or  a  highway  as  a  boimd- 
ary,  the  learned  author  observes:    ''Indeed, 


It  has  been  held  by  high  authority  that,  when, 
land  is  sold  bordering  on  a  highway,  the 
mere  fact  that  it  is  not  so  described  in  the 
deed  will  not  vary  the  construction.  The 
grantee  takes  the  fee  to  the  middle  of  the 
highway,  on  the  line  of  which  the  land  Is 
situated** — citing  Gear  v.  Barnum,  37  Conn. 
229;  Stark  v.  Coffin,  106  Mass.  328;  Haw»- 
ville  V.  Lander,  8  Bush  (Ky.)  679. 

In  the  first-named  case  the  rule  is  stated 
thus:  *'It  being  established  that  the  land  is 
in  fact  bounded  upon  the  highway,  the  mere 
fact  that  it  is  not  so  described  in  .the  deed 
will  not  vary  the  construction.  In  either 
case  the  presumption  that  it  was  not  the  In- 
tention of  the  grantor  to  withhold  bis  inter- 
est in  the  road  to  the  middle  of  It,  after  part- 
ing with  all  his  right  to  the  adjoining  land, 
will  be  the  same.  Unless  such  intention 
clearly  appears,  the  presumption  applies.*' 

It  may  be  remarked  in  this  case,  as  was 
said  in  that:  ''We  see  nothing  in  the  lan- 
guage of  the  deed,  or  in  the  situation  and 
circumstances  of  the  property  conveyed,  to 
warrant  the  Inference  that  any  such  inten- 
tion existed.** 

If  it  were  permissible  to  Invoke  the  Inter- 
pretation placed  upon  the  deed  by  the  parties, 
it  would  only  tend  to  strengthen  our  conclu- 
sion. Ellis  and  his  alienee  have  been  suffer- 
ed to  occupy  the  strip  of  land  all  these  years, 
and  to  erect  valuable  Improvements  thereon, 
without  a  suggestion  of  ownership  on  the  part 
of  the  Roanoke  Building  Company,  so  far  as 
the  record  discloses. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  appealed  from  is  plainly  right, 
and  it  must  be  affirmed. 

Affirmed. 

(107  Va.  661) 
CHILTON  et  al.  v.  HANNAH  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  190a) 

1.  Husband  and  Wife—Wife's  Real  Estate 
—Rights  of  Husband. 

At  common  law,  a  husband  was  entitled  to 
the  rents  and  profits  of  his  wife's  real  estate 
during  coverture,  depending  only  on  the  con- 
ditions of  marriage  and  possession  of  a  freehold 
estate  by  the  wife,  which  right  was  liable  for 
his  debts. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  8§  68-70,  573.] 

2.  Sami&— Statutes. 

Code  1904,  ft  2286a,  provides  that  a  married 
woman  shall  be  entitled  to  acquire,  use,  control, 
and  dispose  of  property  as  if  she  were  unmar- 
ried, and  that  the  husband's  right  of  curtesy 
shall  not  entitle  him  to  the  possession  or  rents 
and  profits  during  coverture,  nor  shall  the  prop- 
erty of  the  wife  be  subject  to  the  husband's  debts. 
Held^  that  such  section  exempts  from  liability 
for  the  husband's  debts  not  only  property  there- 
after acquired,  but  property  whfch  the  wife  then 
owned  and  to  which  the  busband^s  marital  rights 
had  attached. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife.  §S  68-70,  573.1 

3.  Same. 

Under  such  section,  a  creditor  of  the  hus- 
band, who  became  gndi  after  the  passage  of  the 
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lAit,  could  not  subject  any  interest  which  the 
hn^hand  might  have  in  the  property  of  his  wife 
to  the  payment  of  snch  debt 
4.  Samr— Statutes— VAUDmr. 

Code  1904,  S  2286a,  providing  that  the  is- 
sues and  profits  of  reai  estate. of  a  wife  during; 
coverture  and  the  property  of  the  wife  shall  not 
be  subject  to  the  debts  of  the  husband,  in  so  far 
as  it  affects  debts  created  after  the  passage  of 
the  act,  is  valid. 

Appeal  from  Glrcait  Conrt,  Appomattox 
County. 

Bill  by  J.  E.  Hannah  and  others  against 
C  H.  Chilton  and  another. .  From  a  decree 
In  favor  of  complainants,  defendants  appeal. 
Reversed,  and  bill  dismissed. 

Caskie  &  Coleman  and  H.  D.  Flood,  for  ap- 
pellants. Kirkpatrlck  &  Howard,  for  ap- 
pellees. 

HARRISON,  J.  The  record  In  this  case 
shows  that  in  1869  Chapman  H.  Chilton  and 
Malry  E.  Elliott  were  married,  and  that  in  the 
same  year  they  came  into  the  possession  of 
820^  acres  of  land,  which  was  the  maiden 
land  of  the  wife,  having  come  to  her  under 
the  will  of  her  father,  W.  A.  Elliott  The 
husband  and  wife  are  still  living,  and  they 
have  continuously  occupied,  used,  and  enjoyed 
the  property  to  the  present  time. 

At  common  law,  as  soon  as  this  prop- 
erty was  turned  over  to  Chilton  and  wife  as 
the  wife's  share  of  the  real  estate  of  her 
father,  the  husband  became  entitled  to  the 
rents,  issues,  and  profits  during  the  coverture. 
This  tenancy  of  the  hnstand  by  virtue  of  the 
marital  right  was  independent  of  the  birth 
of  issue,  depending  only  upon  two  conditions 
— the  marriage,  and  the  possession  by  the 
wife  of  a  freehold  estate.  Burks'  Separate 
Estate,  p.  3 ;  Porter  v.  Porter,  27  Qrat  599, 
.602;   Garland  v.  Pamplin,  32  Grat  312. 

This  right  of  the  husband,  by  virtue  of  his 
marriage,  to  the  rents,  issues,  and  profits  of 
the  wife's  land  during  coverture,  was  a  vest- 
ed right  Dold*s  Trustee  v.  Geiger*s  Adm'r, 
2  Grat  98;  Poindexter  v.  Jeffries,  15  Grat 
36^.  See,  also,  McNeer  v.  McNeer,  142  IlL 
388»  32  N.  E.  681,  19  L.  R.  A.  266.  and  note. 
Such  an  interest  was  at  common  law  liable 
for  the  husband's  debts.  Muse  v.  Frieden- 
wald,  77  y a.  62;  Garland  v.  Pamplin,  32 
Grat  30i«14. 

Whether  or  not  it  can  be  subjected  to  the 
payment  of  the  judgments  against  the  hus- 
band which  are  asserted  in  this  case  depends 
upon  the  proper  construction  of  the  follow- 
ing statute,  passed  in  March,  1900  (Va.  Code 
1904,  §  2286a),  which,  so  far  as  it  affects  the 
case  at  bar,  is  as  follows:  *'A  married  wo- 
man shall  have  the  right  to  acquire,  hold,  use, 
control  and  dispose  of  property,  as  If  she 
were  unmarried,  and  such  power  of  use,  con- 
trol and  disposition  shall  apply  to  all  prop- 
erty of  a  married  woman  heretofore  or  here- 
pfter  acquired:  provided,  however,  that  her 
husband  shall  be  entitled  to  curtesy  in  her 
real  estate  when  the  common-law  requisites 
therefor  exist,  and  he  shall  not  be  deprived 


thereof  by  her  sole  act;  but  the  right  to 
curtesy  shall  not  entitle  him  to  the  possession 
or  use,  or  to  the  rents,  issues  and  profits  of 
said  real  estate  during  the  coverture;  nor 
shall  the  property  of  the  wife  be  subject  to 
the  debts  or  liabilities  of  the  husband." 

The  judgments  which  are  here  sought  to 
be  enforced  were  obtained  in  April,  1901, 
more  than  one  year  after  the  Legislature  had 
passed  the  act  in  question.  It  further  appears 
that  the  foundation  of  these  Judgments  was 
damages  claimed  against  Chapman  H.  Chil- 
ton for  insulting  words  published  by  him  of 
and  concerning  the  appellees,  respectively. 
The  Judgments,  therefore,  are  not  based  upon 
debts  which  existed  against  the  husband  pri- 
or to  the  act  of  March,  1900. 

In  our  view  of  the  case,  we  are  not  con- 
cerned with  the  question  whether  or  not  the 
Legislature  has  the  pow^er  to  take  away  from 
the  husband  his  vested  marital  right  The 
husband  is  not  complaining  that  he  has  been 
deprived  of  such  right.  Nor  are  we  concern- 
ed with  the  legislative  power  to  provide  that 
the  wife's  property  shall  not  be  liable  for  the 
debts  of  the  husband  existing  at  the  time 
such  legislative  declaration  was  made;  for 
no  such  debts  are  here  asserted.  The  sole 
question  to  be  determined  in  this  cose  is 
whether  or  not  the  Legislature  has  the  power 
to  declare  that  the  wife's  property  shall  not 
be  subject  to  the  debts  or  liabilities  of  the 
husband  arising  after  the  passage  of  the  act 

It  is  true,  as  contended,  that  the  policy 
of  this  state  is  that  property  shall  be  lia- 
ble to  ,the  satisfaction  of  the  debts  of  its 
owner;  but  it  is  equally  true  that  when  the 
act  in  question  was  passed  the  Legislature 
could  make  exceptions  as  broad  as  it  pleased. 
It  had  the  power  to  abolish  credit  altogether. 
Homestead  Cases,  22  Grat  2GG,  12  Am.  Rep. 
507. 

T&ere  can  be  no  questiqn  that  the  act  of 
March,  1900,  exempts  the  wife's  property 
from  liability  for  the  husband's  debts— not 
only  property  thereafter  acquired,  but  the 
property  she  then  owned  and  to  which  the  hus- 
band's marital  right  had  attached.  What  ef- 
fect this  provision  might  have,  as  impairing 
the  obligation  of  the  contract  of  a  creditor 
whose  debt  existed  at  the  time  the  statute 
was  passed,  we  need  not  decide.  As  applied 
to  debts  thereafter  created,  it  did  no  one  in- 
justice. 

It  is  contended  on  behalf  of  the  appellants 
that  they  do  not  seek  to  subject  the  wife's 
property,  which  the  act  says  shall  not  be  lia- 
ble, but  that  they  ask  to  subject  the  hus- 
band's proi)erty,  which  is  his  vested  marital 
right  In  the  wife's  property.  A  reasonable 
construction  of  the  statute  does  not  Justify 
this  contention.  It  was  the  purpose  of  the 
Legislature  to  exempt  from  liability  to  the 
husband's  debts  the  right  of  a  married  wo- 
man to  any  property,  personal  or  real,  be- 
longing to  her  at  the  time  of  marriage,  or 
acquired  during  marriage,  although  the  bus- 
band  might  then  hold  therein  some  right  of 
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present  controL  It  was  this  same  property, 
belonging  to  the  wife  when  married,  or  subse- 
quently  acquired,  and  not  part  of  it — ^no  sep- 
arate interest  or  estate  in  it — which  was  ex- 
empted from  liability  for  his  debta 

Further  answering  the  contention  of  ap- 
pellants, we  cannot  do  better  than  to  employ 
the  language  of  Mr!  Justice  Miller  in  con- 
struing a  similar  statute  passed  by  Oongress 
for  the  District  of  Columbia.  After  declar- 
ing the  contention  here  made  to  be  a  very 
narrow  view  of  the  statute,  the  learned  jus- 
tlee,  speaking  for  a  unanimous  court,  says: 
"We  are  of  opinion  that  the  statute  intended 
to  exempt  all  property  which  came  to  the 
wife  by  any  other  mode  than  through  the 
husband  from  liability  to  seizure  for  his 
debts,  without  regatd  to  the  nature  of  the 
Interest  which  the  husband  may  have  in  it, 
or  the  time  when  it  accrued,  and  that  In  re- 
gard to  such  debts,  created  after  the  passage 
of  the  law,  no  principle  of  law  or  morals  is 
violated  by  the  enactment  On  the  contrary, 
If  we  concede,  as  in  the  present  case,  that  the 
husband  had  acquired  a  tenancy  by  curtesy 
In  her  property  before  such  enactment,  it  is 
eminently  wise  and  Just  that  no  other  person 
should  afterwards  acquire  such  an  interest 
in  it  as  to  disturb  the  Joint  possession  of 
it,  and  turn  the  family  resulting  from  the 
marriage  out,  that  it  may  go  to  pay  his 
debts."  Hitz  v.  National  Metropolitan  Bank, 
111  U.  S.  722,  4  Sup.  Ct  618,  28  L.  Ed-  577. 

For  these  reasons,  we  are  of  opinion  that 
with  respect  to  the  Judgments  here  asserted 
the  act  of  March,  1900,  is  valid,  and  there- 
fore they  cannot  be  enforced  against  the 
property  sought  to  be  subjected  in  this  pro- 
ceeding. 

The  decree  complained  of  must  therefore 
be  reversed ;  and,  this  court  proceeding  to  en- 
ter such  decree  as  the  circuit  court  should 
have  entered.  It  is  ordered  that  the  bill  be 
dismissed. 

Reversed. 
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(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  1908.) 

1-   BjECTlfBNT  —  TITI.B   OF  PLAINTIFF  —  PrTOB 

Unrecorded  CJonveyance— Evidence— Pay- 
ment OF  CONSTDEBATION   WITHOUT   NOTICE. 

Code  1887,  §  24fio  FVa.  Ck)de  1904,  p.  12231, 
provides  that  a  deed  shall  be  void  as  to  subse- 
quent purchasers  for  a  valuable  consideration 
without  notice  until  and  except  from  the  time 
it  is  admitted  to  record  in  the  proper  county  or 
corporation.  Held,  that  plaintiflf  in  ejectment, 
claiming  as  purchaser  of  land  for  a  valuable 
consideration  without  notice  of  a  prior  unrecord- 
ed conveyance,  could  only  recover  aniinst  the 
grantee  in  such  conveyance  on  proof  tnat  he  re- 
ceived his  conveyance  and  actually  paid  the  pur- 
chase money  before  he  had  notice  of  the  prior 
unrecorded  deed. 

2.  Evidence  —  ADMISSION  bt  Gbantob  — Rb- 
ciTAi.  IN  Deed— Hearsay. 

A  recital  in  plaintiflf s  deed  of  the  receipt 
of  the  consideration  by  the  grantor,  while  admis- 
sible as  against  such  grantor,  was  not  evidence 
against  the  grantee  in  a  prior  unrecorded  deed 


from  the  same  grantor;  such  grantee  not  being 
a  party  to  plaintiflTs  deed,  ana  the  recital  as  to 
him  being  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ff  1199-1200.] 

8.  Ejectment— Proof  of  Title— Burden  of 

Proof. 
In  ejectment,  the  burden  is  on  plaintiff  to 
trace  his  title  to  the  commonwealth,  or  in  some 
other  manner  show  that  he  is  entitled  to  the  pos- 
session of  the  land  as  against  defendant. 

[Dd.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  17,  Ejectment,  §§  238-245.] 

4.  Writ  of  Error— Review— Prejudice. 

Where  the  evidence  offered  by  plaintiff  in 
ejectment  was  insufficient  to  sustain  the  issue  on 
bis  part,  he  was  not  prejudiced  by  the  court's 
rulings  as  to  the  admissibility  of  evidence  or  by 
the  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  4035,  4036,  4153- 
4160.] 

5.  Samb— Invited  Error. 

Where,  in  reply  to  a  direct  question  of 
plaintiff's  counsel  as  to  what  the  court  would  do 
If  the  jury  found  thjB  verdict  for  plaintiff,  the 
judge  replied  from  the  bench  that  he  would  set 
the  verdict  aside,  such  reply,  if  error,  was  in- 
vited by  plaintiff,  and  could  not  be  objected  to 
by  him  on  a  writ  of  error. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8§  3591-3610.] 

Error  to  Circuit  Court,  Fluvanna  County. 

Ejectment  by  M.  E.  Bugg  against  George  P. 
Seay  to  recover  40  acres  of  land  embraced 
within  the  boundaries  given  In  a  deed  under 
which  plaintiff  claimed  title.  Prom  a  Judg- 
ment for  defendant,  plaintiff  brings  error.  Af- 
firmed. 

W.  B.  Pettit  &  Sons,  for  plaintiff  In  error. 
J.  O.  Shepherd,  for  defendant  in  error. 

BUCHANAN,  J.  The  plaintiff  in  error  In- 
stituted his  action  of  ejectment  to  recover  a 
tract  of  40  acres  of  land.  Upon  the  trial  of 
the  cause  there  was  a  verdict  and  judgment 
for  the  defendant.  To  that  judgment  this  writ 
of  error  was  awarded. 

One  of  the  errors  assigned  is  that  the  tri- 
al court  ought  to  have  set  aside  the  verdict 
of  the  jury  because  contrary  to  the  law  and 
the  evidence. 

The  defendant  did  not  offer  any  evidence  to 
sustain  his  plea  of  not  guilty.  The  plaintiff, 
in  his  declaration,  referred  to  and  described 
the  land  which  he  sought  to  recover  as  ''be- 
ing  the  same  land  mentioned  and  described  in 
a  deed  from  R.  B.  Seay,"  the  plaintiff's  gran- 
tor, "to  George  P.  Seay,"  the  defendant,  **dat- 
ed  the  30th  day  of  December,  1901,  and  of  rec- 
ord in  the  clerlc^s  office  of  Fluvanna  county 
court  in  Deed  Book  30,  page  227."  That  deed 
was  not  offered  in  evidence,  but  seems  to  have 
been  treated  in  the  trial  court  as  a  part  of  the 
recK)rd  and  before  the  jury,  because  referred 
to  in  the  declaration.  The  deed  is  copied  in- 
to the  record,  and  in  the  briefs  of  counsel  on 
both  sides  here  is  treated  as  part  of  the  rec- 
ord ;  but  in  oral  argument  the  plaintiffs  coun- 
sel insisted  that  it  was  no  part  of  the  record, 
because  not  made  so  by  bill  of  exceptions. 

In  the  view  we  take  of  the  case,  the  same 
result  will  follow,  whether  it  was  or  was  not 
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before  the  Jnry.  If  It  be  considered  a  part  of 
the  record,  then  It  appears  that  both  parties 
claim  under  R.  B.  Seay ;  that  his  conveyance 
to  the  defendant  was  executed  on  the  30th  day 
of  December,  1901,  and  admitted  to  record  on 
the  5th  day  of  December,  1903 ;  and  that  his 
(Seay's)  conveyance  to  the  plaintiff  was  exe- 
cuted and  admitted  to  record  on  the  22d  day 
of  September,  1902.  The  failure  of  the  de- 
fendant to  record  his  deed  until  after  the 
plaintiff  had  purchased  the  same  land  and  re- 
corded his  deed,  it  is  Insisted  by  the  plaintiff, 
rendered  the  defendant's  deed  void  as  to  him, 
under  the  provisions  of  section  2465  of  the 
Code  of  1887  [Va.  Code  1904,  p.  1223]. 

That  section  provides,  among  other  things, 
that  a  deed  conveying  land  "shall  be  void  as 
to  subsequent  purchasers  for  valuable  consid- 
eration without  notice  ♦  ♦  ♦  until  and  ex- 
cept from  the  time  it  Is  admitted  to  record" 
in  the  proper  county  or  corporation. 

If  a  party  claiming  to  be  a  purchaser  of 
land  for  a  valuable  consideration  without  no- 
tice of  a  prior  unrecorded  conveyance  can 
maintain  an  action  of  ejectment  against  the 
grantee  therein,  he  can  only  do  so  by  showing 
that  he  received  his  conveyance  and  actually 
paid  the  purchase  money  before  he  had  no- 
tice of  the  prior  unrecorded  deed.  Such  proof 
is  necessary  in  a  court  of  equity,  where  the 
protection  of  a  bona  fide  purchaser  for  value 
without  notice  is  usually  set  up  as  a  defense 
(Lamar's  Bx'r  v.  Hale,  79  Va.  147,  and  cases 
cited ;  Wasserman  v.  Metzger,  105  Va.  744,  54 
S.  B.  893,  7  L.  R.  A.  [N.  S.]  1019,  and  cases 
cited;  2  Min.  Inst  [4th  Ed.]  767  et  seq.;  1 
Perry  on  Trusts  [5th  Ed.]  §  219) ;  and,  a  for- 
tiori, less  proof  would  not  be  required  of  the 
plaintiff  in  an  action  of  ejectment  seeking  to 
recover  the  land  in  the  possession  of  the  gran- 
tee in  the  prior  unrecorded  conveyance. 

The  plaintiff  introduced  in  evidence  his  deed 
from  R.  B.  Seay,  which  recited  that  It  was 
made  "in  consideration  of  the  sum  of  $1,050, 
the  receipt  of  which  is  hereby  acknowledged." 
While  the  recital  in  the  deed  was  evidence  of 
payment  against  the  grantor  in  the  deed,  it  is 
not  evidence  on  a  question  of  this  kind  to  af- 
fect the  rights  of  the  grantee  hi  the  prior 
deed;  but  the  payment  must  be  shown  inde- 
pendently of  the  recital  hi  the  deed.  As  to 
such  grantee  the  recital  is  hearsay,  and  none 
the  less  so  because  in  writing,  and  there  is  no 
reason  why  it  should  be  evidence  against  a 
party  who  has  no  connection  with  the  deed. 
Lloyd  V.  Lynch,  28  Pa.  419,  70  Am.  Dec.  137, 
140;  1  Perry  on  Trusts  (5th  Ed.)  §  219,  cit- 
ed in  Lamar's  Ex'r  v.  Hale,  supra ;  Henry  v. 
Raiman,  1  Casey  (Pa.)  at  page  360,  64  Am. 
Dec.  703;  Snelgrove  v.  Snelgrove,  4  Desaus. 
(S.  C.)  287 ;  note  In  Basset  v.  Nosworthy,  2 
White  &  Tudor's  Lead.  Cas.  in  Eq.  pt  1,  p. 
100. 

Neither  the  evidence  Introduced  by  the  plain- 
tiff nor  that  offered  by  him  which  the  court 
rejected  tended  to  prove  that  he  had  paid  a 
valuable  consideration  for  the  land. 

If  the  deed  referred  to  in  the  declaration  be 


not  considered  as  a  part  of  the  record,  then 
It  does  not  appear  that  the  plaintiff  and  de- 
fendant traced  title  to  a  common  source,  and 
the  burden  was  upon  the  plaintiff  to  trace  hia 
title  to  the  commonwealth,  or  in  some  other 
manner  show  that  he  was  entitled  to  the  pos- 
session of  the  land  sought  to  be  recovered  as 
against  the  defendant  See  LeftwIch  v.  City 
of  Richmond,  100  Va.  164,  40  S.  E.  651 ;  Sut- 
tie  V.  R.  F.,  etc.,  R.  Co.,  76  Va.  284;  Rhule 
V.  Seaboard,  etc.,  Ry.,  102  Va.  343,  346,  46  S. 
B.  331 ;   Tapscott  v.  Cobbs,  11  Grat.  172. 

The  evidence  offered  by  the  plaintiff  to  stw- 
tain  the  issue  on  his  part,  if  the  court  had 
permitted  it  all  to  go  to  the  jury,  would  not 
have  shown  that  he  had  title  to  the  land  In 
controversy ;  nor  would  It  have  shown  that  he 
had  any  right  to  the  possession  thereof  as 
against  the  defendant.  The  verdict  was,  there- 
fore, plainly  right  upon  the  evidence  before 
the  jury,  and  no  other  verdict  could  have  been 
properly  found  upon  the  evidence  offered  by 
the  plaintiff,  if  the  court  had  permitted  it  all 
to  go  to  the  jury.  This  being  so,  It  Is  wholly- 
unnecessary  to  consider  the  question  whether 
or  not  the  court  erred  as  to  the  admissibility 
of  the  rejected  evidence. 

Neither  Is  it  necessary  to  consider  the  ques- 
tion whether  the  court  erred  in  giving  the  in- 
struction set  out  in  the  plaintiff's  third  bill  of 
exception,  because,  as  we  have  already  seen, 
the  plaintiff,  In  no  view  of  the  case  which  he 
made  or  offered  to  make,  was  entitled  to  re- 
cover, and  therefore  could  not  have  been  prej- 
udiced by  the  instruction.  Wright  v.  Bank,  96 
Va.  728,  32  S.  E.  459,  70  Am.  St  R^.  889, 
and  cases  dted. 

During  the  trial  of  the  case,  and  before  the 
jury  had  retired  to  consider  of  their  verdict. 
In  reply  to  the  direct  question  of  the  plaintlflTs 
counsel  as  to  what  the  court  would  do  If  the 
jury  found  a  verdict  for  the  plaintiff  after  the 
parol  evidence  had  been  excluded,  the  judge 
replied  from  the  bench  that  he  would  set  aside 
the  verdict  This  action  of  the  court  Is  assign- 
ed as  error. 

If  this  was  error,  it  was  invited  by  the 
plaintiff,  and  he  will  not  be  permitted  to  com- 
plain of  it  here,  especially  as  it  did  him  no 
injury.  N.  &  W.  Ry.  Co.  v.  Mann,  99  Va.  180, 
37  S.  E.  849. 

We  are  of  opinion  that  the  judgment  com- 
plained of  should  be  affirmed. 

Affirmed. 


(107  Va.  656) 
BLACKWOOD  COAL  ft  COKE  CO.  v. 
JAMES. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16.  1908.) 

1.  Master  and  Servant— Injury  to  Servant 
— Sufficiency  of  Declaration. 

In  an  action  against  a  mineowner  for  the 
death  of  plaintiff's  decedent,  who  was  killed 
while  employed  aa  a  driver  in  a  coal  mine,  a 
declaration  held  on  demurrer  to  be  sufficiently 
full  and  certain  to  be  understood  by  defendant 
and  the  jury  and  to  enable  the  court  to  say  if 
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the  facts  stated  were  proved  whether  plaintiff 
could  recover. 

[M.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  S4,  Master  and  Servant,  §S  816-836.] 

2.  Evidence  —  Opinion  Evidence  —  Dibposi- 
nON  OF  Animai«. 

In  an  action  for  the  death  of  plaintiCs 
decedent,  who  was  employed  as  a  driver  in  a 
min^  a  question  as  to  the  general  character  and 
condition  of  the  mule  driven  by  decedent,  wheth- 
er it  was  wild,  safe,  or  dangerous,  or  what  its 
habits  were,  did  not  call  for  the  witness*  opin- 
ion, but  for  a  statement  of  facts  based  upon  his 
knowledge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  20,  Evideitce,  §§  214^2185.] 

3.  Exceptions,  Bill  of  —  Authobitt  to 
Mae3. 

Evidence  is  not  a  part  of  the  record,  un- 
less made  so  bv  a  proper  bill  of  exception  the 
making  of  which  is  a  judicial  act,  and  the 
trial  judge,  who  must  indicate  his  approval  of 
the  ooirectness  of  the  evidence  incorporated 
therein  by  authentication  under  his  own  hand, 
cannot  delegate  that  act  to  the  clerk,  and  hence 
a  paper  purporting  to  contain  the  evidence  in  a 
casffiv  certified  by  the  clerk  to  be  a  true  tran- 
script of  the  record^  but  containing  nothing  to 
identify  its  contents  as  the  evidence  adduced  on 
the  trial,  and  no  indorsement  or  other  earmark 
of  the  judge  to  indicate  that  he  had  seen  it  or 
apiHTOved  it  as  a  true  transcript  of  tlie  evidence, 
cannot  be  made  a  part  of  the  record. 

4.  Appeal— Writ  of  ESbbob— Questions  Pre- 
sented for  Review— Necessitt  fob  Set- 
ting Forth  Evidence. 

Whether  the  trial  court  committed  prej- 
udicial error  in  calling  a  witness  ui  a  civil  case 
of  its  own  motion  cannot  be  considered,  where 
the  evidence  given  by  the  witness  is  not  before 
the  court 

Error  to  Circuit  Court,  Wise  County. 

Death  action  by  E.  H.  James,  administra- 
tor of  Guy  James,  against  the  Blackwood 
Goal  &  Coke  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

The  following  is  the  declaration: 
'*(1)  That  before  and  at  the  time  of  the 
grievances  hereinafter  complained  of,  to  wit, 

on  the day  of ,  1905,  the  said 

defendant  company  was  the  owner  and  oper- 
ator of  a  certain  coal  mine  in  the  county  of 
Wise,  state  of  Virginia,  from  which  said 
mine  the  said  defendaut  company  was  then 
and  there  taking,  hauling,  and  shipping  coal 
In  large  quantities;  that  in  carrying  on  its 
said  business  at  and  in  the  said  mines  the 
said  defendant  company  had  constructed  and 
driven  various  entries  and  cross-entries  un- 
derground In  said  mines,  and  from  said  en- 
tries it  had  turned  off,  made,  and  driven 
various  .other  underground  excavations  com- 
monly called  'rooms'  from  which  it  mined 
and  hauled  coal;  that  upon  the  floor  of  these 
entries  and  rooms  tracks  were  put  down, 
whereon  coal  cars  were  run  for  the  purpose 
of  hauling  out  the  coal  as  it  was  mined  In 
the  rooms  to  the  tipples  on  the  outside  of  the 
mines,  which  said  cars  were  drawn  by  mules 
iQ  charge  of  said  defendant  company's  serv- 
ants called  'drivers';  that  said  tracks  along 
the  entries  were  connected  with  tracks  going 
into  the  'rooms*  by  means  of  switches. 

"(2)  That  on  the  day   oC  , 

1905,  the  said  defendant  company  employed 


and  hired  the  said  plahitiff*8  Intestate^  Guy 
J^mes,  then  a  hoy  and  infant  of  tender  ycttirs, 
to  wit,  of  about  16  years  of  age,  as  a  'driver* 
in  the  said  defendant  company's  said  mine, 
and  put  him  In  charge  of  one  of  said  defend- 
ant company's  said  mules,  and  assigned  said 
intestate  to  the  duty  of  hauling  coal  out  of  one 
of  said  'rooms'  as  above  mentioned,  and  to 
haul  Into  said  room  empty  cars  from  the 
tracks  of  the  main  entries  and  haul  out  load- 
ed cars  from  the  said  room.  And  the  said 
plaintiff  says  that  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  com* 
pany,  owed  by  it  to  said  plaintiff's  said  in- 
testate as  one  of  its  servants,  to  use  ordinary 
care  in  providing  and  maintaining,  for  the 
benefit  of  plaintiff's  said  Intestate  and  its 
other  servants,  a  reasonably  safe  place  where- 
in to  work  and  perform  the  duties  and  serv- 
ices required  of  him,  and  to  use  like  care  in 
providing  the  said  Intestate  with  reasonably 
safe  means,  appliances,  ways,  and  instru- 
mentalities, wherewith  to  perform  the  serv- 
ices and  discharge  the  duties  for  which  he 
had  been. employed;  and  it  ahK>  became  and 
was  the  duty  of  the  said  defendant  company 
to  instruct  said  intestate  as  to  his  duties  and 
the  dangers  ordinarily  incident  thereto  and 
to  place  where  he  was  assigned  to  work,  and 
to  the  means,  ways,  appliances,  and  instru- 
mentalities with  which  he  might  reasonably 
be  expected  to  handle,  have  charge  of,  or 
come  into  contact  with  in  the  course  of  his 
said  employment 

"(3)  Nevertheless  the  said  plaintiff  says 
that  the  said  defendant  company  did  not  use 
ordinary  care  in  and  as  to  the  matters  and 
things  above  set  out,  or  any  one  or  either  of 
them,  but,  on  the  contrary,  negligently  and 
wrongfully  wholly  failed  so  to  do  in  this,  to 
wit:  Said  plaintiff  says  that  the  said  'rooms' 
were  made  too  narrow  for  the  size  of  the 
cars;  that  the  said  tracks  at  the  point  where 
they  were  switched  off  from  the  entries  to  en- 
ter the  rooms  were  negligently,  unskillfully, 
and  dangerously  constructed  and  put  down 
so  that  the  cars  in  passing  over  them  at  that 
point  were  made  to  careen  and  'slue'  around 
in  an  abrupt  and  dangerous  manner,  fre- 
quently causing  'wrecks';  and  that  at  the  said 
place  where  the  cars  entered  the  mouth  or 
openings  of  said  room  the  space  between  the 
cars  and  the  ribs  or  side  of  said  rooms  were 
so  narrow  and  so  negligently  and  unskillfully 
constructed  so  that  if,  from  any  accident  or 
cause,  the  plaintiff's  Intestate,  in  the  perform- 
ance of  his  duty  assigned,  should,  by  acci- 
dent, be  thrown  and  caught  between  it  and 
the  sides  of  the  room,  or  otherwise  in  per- 
forming his  duties  be  so  caught  or  placed 
between  the  cars  and  the  sides  of  the  room, 
it  was  impossible  for  him  to  escape  great  in- 
jury or  death,  of  all  of  which  the  said  defend- 
ant company  then  and  there  had  notice;  that 
the  mule  given  such,  intestate  to  drive  was  a 
dangerous  and  unruly  animal,  of  which  said 
defendant  company  also  had  notice;  that  said 
defendant  company  did  not  instruct  or  warn. 
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said  Intestate  of  the  dangers  which  were 
ordinarily  Incident  to  the  work  for  which  he 
was  employed,  and  In  many  other  respects 
wholly  failed  to  discharge  its  duty  to  said 
intestate  as  its  servant  and  employ^,  and 
especially  due  to  him  as  an  inexperienced 
and  infant  employ 6. 

"(4)  Plaintiff  says  that  In  a  very  short 
time,  to  wit.  on  the  second  day  after  said  in- 
testate was  BO  employed,  in  the  performance 
of  the  duties  assigned  by  the  said  defendant 
company,  and  in  the  discharge  of  his  duties 
and  in  the  regular  course  of  his  employment 
as  a  •driver'  for  the  defendant  company,  said 
intestate  took  the  mule  in  question  and  hitch- 
ed it  to  an  empty  car  at  the  mouth  of  the 
room  in  question  for  the  purpose  of  taking 
the  car  into  the  room;  that  by  reason  of  the 
dangerous  character  of  the  mule,  the  danger- 
ous and  unsafe  character  of  the  'room,'  the 
track,  the  narrowness  of  the  room  and  the 
width  of  the  car,  the  nearness  of  the  track 
to  the  'rib'  of  the  room,  the  unskillful  and 
dangerous  construction  of  the  track,  the  said 
mule  pulled,  jerked,  and  ran  the  said  car  in 
an  unruly  and  dangerous  manner  and  threw 
said  intestate  against  the  'rib'  or  side  of  the 
'room,'  and,  having  no  space  within  which 
he  could  save  himself,  the  mule  pulled  and 
ran  the  heavy  car  against  said  intestate  and 
crushed  and  'rolled'  said  intestate  against 
the  side  or  "rib*  of  the  'room,'  inflicting  such 
fatal  injuries  that  plaintiff's  said  intestate, 
in  a  few  hours  thereafter,  died  of  the  said 
injuries  so  inflicted. 

"(5)  And  the  said  plaintiff  says  that  by 
reason  of  the  said  defendant  company's  neg- 
ligence, as  hereinbefore  set  out,  the  said  in- 
testate came  to  his  death  by  the  wrongful 
act,  default  and  neglect  of  the  said  defend- 
ant company,  and  that  the  said  plaintiff  hath 
been  damaged  thereby  in  the  sum  of  ten  thou- 
sand dollars  ($10,000),  and  therefore  he  brings 
his  suit- 

W.  H.  Worth  and  Henry  &  Graham,  for 
plaintiff  In  error.  R.  Tate  Irvine  and  Ca- 
bell, Talley  &  Cabell,  for  defendant  in  error. 

HARRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  in  the  circuit  court  of 
Wise  county  by  the  administrator  of  Guy 
James,  deceased,  to  recover  damages  for  the 
death  of  his  intestate,  which  is  alleged  to 
have  been  caused  by  the  negligence  of  the 
Blackwood  Coal  &  Coke  Company.  The  tri- 
al in  the  circuit  court  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  which 
we  are  asked  to  reverse  and  set  aside. 

We  are  of  opinion  that  the  demurrer  to  the 
declaration  was  properly  overruled.  Words 
and  parts  of  a  sentence  are  severed  from 
their  context  and  adversely  criticised,  but, 
when  the  declaration  is  read  as  a  whole,  the 
objections  ui<ged  appear  to  be  untenable. 
The  defendant  was  very  clearly  informed  of 
the  nature  of  the  demand  made  upon  it 
The  facts  are  stated  with  sufficient  fullness 


and  certainty  to  be  understood  by  the  defend- 
ant and  by  the  jury;  and  the  court,  if  the 
facts  stated  were  proved,  would  be  able  to 
say  upon  demurrer  whether  the  plaintiff  was 
entitled  to  recover.  Wood  v,  American  Nat- 
Bk.,  100  Va.  306,  40  S.  B.  931;  Hortenstein 
V.  Virginia-Carolina  Ry.  Co.,  102  Va.  914.  47 
S.  E.  996;  Wheel  Co.  v.  Han-is.  103  Va.  708, 
49  S.  B.  991;  Lane  Bros.  Co.  v.  Seakford,  106 
Va.  93,  65  S.  E.  556. 

Bill  of  exception  No.  1  is  to  the  action  of 
the  circuit  court  in  permitting  the  witness 
Snodgrass,  who  was  called  on*behalf  of  the 
plaintiff,  to  be  asked  during  his  examination 
in  chief  the  following  question:  "I  will  ask 
you  to  tell  the  jury  what  was  the  general 
character  and  condition  of  that  mule  with 
reference  to  being  wild,  safe,  or  dangerous, 
or  what  her  habits  were?"  The  objection  to 
the  question  being  overruled,  the  witness  an- 
swered as  follows:  "She  was  a  high-strung 
mule,  and  a  little  fiery  and  headstrong,  and 
she  would  not  mind  very  well  when  you 
spoke  to  her."  The  objection  urged  to  this 
question  is  that  It  required  the  witness  to 
give  his  opinion  of  the  mule. 

This  contention  is  not  tenable.  The  mule 
in  question  was  being  driven  by  the  plaiu- 
tiiTs  Intestate,  and,  in  the  plaintiff's  theory 
of  the  case,  it  was  important  for  the  jury 
to  be  informed  as  to  the  mule's  character,  dis- 
position, and  habits  in  order  that  they  might 
determine  whether  it  was  a  wild,  safe,  or 
dangerous  animal.  The  question  did  not  call 
for  an  opinion,  but  for  a  statement  of  facts 
based  upon  such  knowledge  as  the  witness 
possessed  of  the  mule's  character  and  dispo- 
sition. Nor  does  the  answer  do  more  than 
give  to  the  jury  such  knowledge  of  the  sub- 
ject as  the  witness  had  from  which  the  jury 
could  determine  whether  or  not  the  mule  was 
wild,  dangerous,  or  safe. 

Before  adverting  to  the  three  remaining'* 
bills  of  exception.  It  Is  necessary  to  deter- 
mine whether  the  evidence  adduced  on  the 
trial  has  been  properly  certified  to  this  court 

It  was  doubtless  intended  to  embody  the 
evidence  in  li  proper  bill  of  exception;  but 
this  has  not  been  done.  The  record  shows 
that  the  judge  signed  a  skeleton  bill  of  ex- 
ceptions, into  which  he  directed  the  clerk 
to  insert  "all  the  evidence  introduced  by 
both  the  plaintiff  and  defendant  as  appears 
from  stenographic  report  of  the  evidence." 
In  making  up  the  record,  the  clerk  copied 
into  this  bill  a  paper  purporting  to  contain 
the  evidence,  certifying  at  the  close  of  the 
record  that  "the  foregoing  is  a  true  tran- 
script of  the  record."  There  Is.  however, 
nothing  to  identify  the  evidence  copied  into 
the  record  as  that  adduced  on  the  trial  of 
the  case  at  bar.  It  has  no  indorsement  or 
other  earmark  put  upon  it  by  the  judge  to 
indicate  that  he  had  ever  seen  it  or  approved 
it  in  any  way  as  a  true  transcript  of  the 
evidence.  This  it  has  been  held  repeatedly  is 
not  sufficient  to  make  the  evidence  a  part  of 
the  record. 
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It  is  settled  practice  that  the  evidence  Is 
not  a  part  of  the  record,  unless  made  so  by 
a  proper  bill  of  exception.  If  the  evidence  is 
only  vouched  for  by  the  clerk.  It  cannot  be 
considered  by  this  court.  The  making  of  a 
bill  of  exception  is  a  Judicial  act,  and  can- 
not be  delegated.  The  trial  judge  must  in- 
dicate his  approval  of  the  correctness  of  the 
evidence  by  authentication  under  his  own 
hand.  West  v.  Richmond  Ry.,  etc.,  Co.,  102 
Va.  339,  46  S.  E.  330;  Jeremy  Imp.  Co.  v. 
Commonwealth,  106  Va.  482,  50  S.  B.  224; 
U.  S.  Mln.  Co.  V.  Camden,  etc.,  106  Va.  663, 
56  S.  R  561;  CulIIner  v.  Nash,  76  111.  615; 
Stewart  v.  Rankin.  39  Ind.  161. 

Bill  of  exception  No.  2  Is  to  the  action  of 
the  circuit  court  in  calling  of  Its  own  motion 
William  Wells,  a  witness  who  had  been  sum- 
moned for  the  defendant,  under  the  follow- 
ing circumstances:  After  the  plaintilT  and 
the  defendant  had  each  rested  in  chief,  the 
plain tiflf  called  the  sherlflf  of  Wise  county, 
and  asked  him  if  he  had  summoned  William 
Wells  for  the  defendant,  and  If  Wells  was 
In  attendance  upon  the  court.  An  objection 
to  this  question  was  sustained;  and  thereup- 
on the  court,  of  Its  own  motion,  called  the 
witness  Wells,  and  had  him  sworn,  stating 
that  either  side  might  examine  him.  The 
plaintiff  proceeded  to  examine  the  witness, 
and  the  defendant,  without  waiving  its  objec- 
tion, cross-examined  him. 

So  far  as  we  are  advised,  It  has  not  been 
the  practice  In  this  state  for  the  court  of  its 
own  motion  to  call  a  witness  In  a  civil  ca^e; 
but  it  Is  not  necessary  in  this  case  to  con- 
sider or  decide  ujwn  the  right  of  the  court 
to  call  the  witness  in  question,  because,  ns 
already  seen,  the  evidence  given  by  the  wit- 
ness Is  not  before  this  court,  and  therefore 
It  cannot  be  determined  whether  it  was  ma- 
terial or  was  In  any  way  prejudicial  to  the 
rights  OP  Interests  of  the  defendant.  If  er- 
ror, it  may  have  been  harmless;  and  this 
can  only  be  determined  by  an  Inspection  of 
the  evidence. 

Certain  Instructions  given  by  the  court 
are  objected  to,  and  the  refusal  of  the  court 
to  grrant  a  new  trial  is  also  assigned  as  er^ 
pop;  but  these  objections  cannot  be  consider- 
ed In  the  absence  of  the  evidence  which  murt 
be  looked  to  In  connection  with  each  of 
them. 

The  Judgment  must  be  affirmed. 

Affirmed. 

(107  Va.  701) 

ROCHESTER  GERMAN  INS.  CO.  v.  MON- 
UMENTAL SAVINGS  ASS'N. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
16,  1908.) 

1.  INSUBAWCE— Conditions— Intbbest  of  In- 
sured. 

Under  a  policy  of  fire  insurance,  condition- 
ed that  it  shall  be  void,  unless  otherwise  pro- 
▼ide«l  by  agreement  indorsed  thereon  or  added 
thereto,  if  msiired's  interest  be  other  than  un- 
conditional and  sole  ownership,  or  if  any  change 
other  than  by  insured's  death  takes  place  in  tne 
interest,  title,  or  possession  of  the  insured  prop- 


erty, except  change  of  occupants  without  in- 
crease of  hazard,  wbethor  by  legal  process  or 
judgment,  or  by  voluntary  act  of  insured,  or 
otherwise,  the  insurer  is  not  liable  if  either 
clause  has  been  violated  by  the  insured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  28,  Insurance,  §§  794-^22.] 

2.  Same  —  Actions  —  Defenses— Pleading. 

In  an  action  on  a  fire  insurance  policy  con- 
ditioned that  it  shall  be  void  if  insured's  interest 
be  other  than  unconditional  and  sole  ownership, 
or  if  any  change  other  than  by  insured's  death 
takes  place  in  the  interest,  titje,  or  possession, 
etc.,  breach  of  the  conditions  need  not  be  special- 
ly pleaded  as  a  defense,  but  evidence  tliereof 
may  be  introduced  under  the  general  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.- 
vol.  28,  Insurance,  f  1635.] 

3.  Samb— Interest  of  Insubed— "Uncondi- 
tional AND  Sole  Owner." 

A  condition  in  a  fire  insurance  policy  that 
insured  must  be  the  "unconditional  and  sole 
owner"  does  not  refer  to  the  legal  title,  but  to 
insured's  interest,  and  is  not  broken  by  incum- 
brances placed  on  the  property  by  him;  and 
hence '  insured  would  be  the  unconditional  and 
sole  owner,  though  he  had  given  an  option  or 
made  a  conditional  sale  whicn  he  could  not  spe- 
cifically enforce,  and  where  the  risk  of  loss  by 
fire  continues  to  be  his. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  794-802. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7154,  7155,  7801,  7802.] 

4.  Same— Actions— StTFFiciENCT  of  Evidence 
—Breach  of  Condition— Deuubber  to  Ev- 
idence. 

In  an  action  on  a  fire  insurance  policy, 
where  the  insurer  seeks  to  avoid  liability  because 
insured,  by  an  alleged  agreement  of  which  nei- 
ther the  date  nor  terms  are  shown,  had  devested 
himself  of  the  unconditional  and  sole  ownership 
of  the  property,  and  thereby  rendered  the  policy 
void,  the  hurden  is  upon  the  insurer  to  prove 
that  when  the  policy  was  issued  insured  was  not 
the  unconditional  and  sole  owner:  and  where  it 
demurs  to  the  evidence,  though  there  is  no  evi- 
dence as  to  the  agreement,  except  that  intro- 
duced by  itself,  it  waives  all  inferences  which 
do  not  necessarily  result  therefrom,  and  no  nec- 
essary inference  arises  that  the  agreement  was 
in  force  when  the  policy  was  Issued,  nor  that 
it  was  such  a  contract  as  would  devest  insured 
of  his  unconditional  and  sole  ownership. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1650,  1651.] 

5.  Evidence  —  Prebuhftions  —  Nonpboduo- 
tion  of  Written  Instrument. 

On  the  trial  of  an  action  on  a  fire  insurance 
policy,  which  provided  that  it  should  be  void  if 
insured's  interest  was  other  than  unconditional 
and  sole  ownership,  it  appeared  that  insured 
had  entered  into  some  kind  of  a  written  agree- 
ment with* a  person  who  was  in  possession  of 
the  insured  property  when  the  fire  occurred,  but 
it  did  not  appenr  what  its  terms  were  or  when 
it  was  made.  The  writing,  which  the  evidence 
tended  to  show  was  in  another  state,  was  not 
called  for  by  the  insurer,  and  insured  had  no 
notice  that  any  defense  would  be  made  which 
would  make  the  writing  material.  Held^  that 
the  nonproduction  of  the  agreement  by  insured 
afforded  no  presumption  against  him,  especially 
on  a  demurrer  to  the  evidence. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  20,  Evidence,  §§  95-9&] 

6.  Insurance  —  Actions  on  Policies- Bv i- 
dence— Chanoe  of  Interest. 

Evidence  held  not  to  show  that  any  change 
took  place  in  the  interest,  title,  or  possession 
of  the  subject  of  fire  insurance  after  the  policy 
was  issued. 

[Ejd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1714.] 
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Error  to  Circuit  Court,  Norfolk  County. 

Action  by  the  Monumental  Savings  Associ- 
ation against  the  Rochester  German  Insur- 
ance Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

N.  T.  Green,  for  plaintiff  in  error.  H.  G. 
Avery  and  Gordon  Paxton,  for  defendant  in 
error. 

BUCHANAN,  J.  This  is  an  action  of  as- 
sumpsit upon  a  fire  insurance  policy.  The 
policy  contains  the  following  clauses: 

"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void  if  the  interest  of  the 
insured  be  other  than  unconditional  and 
0Ole  ownership.** 

'•This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void  if  any  change  oth- 
er than  by  death  of  an  insured  takes  place 
In  the  interest,  title,  or  possession  of  the 
subject  of  insurance  (except  change  of  oc- 
cupants without  increase  of  hazard),  wheth- 
er by  legal  process  or  Judgment,  or  by  vol- 
untary act  of  the  insured  or  otherwise." 

Under  the  decisions  of  this  court  in  West- 
ohester  Ins.  Co.  v.  Ocean  View,  etc.,  Co.,  106 
Va.  633,  56  S.  R  681,  and  Va.  Fire,  etc, 
Co.  V.  Case,  etc,  Co.,  107  Va.  — ,  59  S.  B. 
369,  decided  at  the  November  term,  1907,  it 
is  conceded  that  the  insurer  was  not  liable 
if  either  of  these  clauses  had  been  violated 
by  the  insured.  Neither  of  these  grounds 
of  defense  were  specially  pleaded,  but  were 
made,  as  was  permissible,  under  the  general 
issue. 

During  the  progress  of  the  trial  it  was  in- 
cidentally mentioned  by  one  of  the  witnesses 
of  the  insured  that  a  man  named  Williams 
had  some  kind  of  an  agreement  with  the 
insured  for  the  purchase  of  the  property  cov- 
ered by  the  policy.  Thereupon  the  counsel 
of  the  insurer,  after  stating  that  he  had  nev- 
er heard  of  such  an  agreement  before,  pro- 
ceeded to  examine  as  his  own  two  witnesses 
introduced  by  the  insured  as  to  the  existence, 
date,  and  character  of  the  agreement  While 
their  evidence  shows  that  there  was  some 
kind  of  an  agreement  or  contract  in  writing 
between  the  insured  and  Williams,  it  does 
not  appear  when  it  was  entered  into  or 
what  were  its  terms.  The  writing,  which 
the  evidence  tended  to  show  was  at  the 
home  office  of  the  insured  in  Baltimore,  Md., 
was  not  called  for  by  the  insurer.  Williams 
was  in  posseadon  of  the  property  when  the 
fire  occurred;  but  it  is  conceded  that  it  does 
not  appear  when  he  took  possession  or  when 
the  contract  was  made.  The  evidence  shows 
that  the  three  houses  insured  were  worth 
about  $350  each,  or  $1,050,  and  they  were 
insured  for  $600.  One  of  the  witnesses  stat- 
ed that  Williams  was  purchasing  the  prop- 
erty on  the  contract  plan  (what  that  is  he 
does  not  explain),  and  was  paying  $5  per 
month  as  installments  or  dues.    He  was  not 


certain  which,  but  thought  they  were  dnes; 
but  he  had  never  seen  and  did  not  know  tlie 
terms  of  the  agreement  The  other  witness, 
who  had  seen  it,  said  that  it  was  "what  we 
term  an  'agreement  of  sale,'  and  I  think  tbe 
agreement  stipulates  that  after  he  makes  a 
certain  number  of  payments  they  would  give 
him  a  deed.  He  was  to  make  monthly  pay- 
ments at  a  stipulated  price  for  the  property." 
But  the  witness  neither  states  what  the  stip- 
ulated price  was,  the  amount  of  the  month- 
ly payments,  nor  how  many  were  to  be 
made  before  the  insured  would  be  entitled 
to  a  deed.  The  evidence  does  not  show  that 
the  agreement  was  one  which  bound  Wil- 
liams to  take  the  property  and  pay  for  It,  and 
which  the  Insured  had  the  right  to  have  spe- 
cifically enforced,  or  whether  it  was  an  op- 
tion, or  conditional  sale,  which  only  bound 
Willianui  in  the  event  he  elected  to  be  bound. 

If  the  agreement  between  the  insured  and 
Williams  was  an  option,  or  conditional  sale, 
which  did  not  bind  Williams  to  keep  and 
pay  for  the  property,  then  the  insured  was 
the  "unconditional  and  sole  owner"  of  the 
property  within  the  meaning  of  that  term. 

What  is  meant  by  that  langruage  was  con- 
sidered and  phased  upon  in  the  case  of  Man- 
hattan Fire,  etc,  Co.  v.  Weill,  28  Qrat  389, 
398,  26  Am.  Rep.  364,  where  it  is  said:  ''This 
condition  does  not  refer  to  the  legal  title,  but 
to  the  interest  of  the  assured  in  the  prop- 
erty. That  he  warranted  to  be  no  'other 
than  the  entire  unconditional  and  sole  own- 
ership of  the  property.'  This  was  no  war- 
ranty against  liens  and  incumbrances.  His 
interest  was  the  sole  ownership.  The  fact 
that  he  had  mortgaged  the  premises  did  not 
make  the  mortgagee  a  Joint  owner  with  him. 
The  fact  that  he  may  have  incumbered  it 
with  a  deed  of  trust  does  not  make  the 
cestui  que  trust  a  Joint  owner.  Tbe  fact 
that  there  may  have  been  liens  for  taxes, 
or  liens  by  Judgment,  did  not  affect  his  own- 
ership. He  is  still  sole  owner,  though  he 
may  have  incumbered  It,  or  Hens  may  exist 
against  it,  and  the  existence  of  such  Is  no 
breach  of  a  condition  declaring  sole  owner- 
ship. This  is  the  doctrine  of  the  courts  set- 
tled by  repeated  decisions.**  See,  also,  Wood- 
dy  V.  Old  Dominion,  etc.,  31  Grat  362,  31 
Am«  Rep.  732;  Morotock  Ins.  Co.  v.  Rodefer 
Bros..  92  Va.  747,  24  S.  B.  893,  53  Am.  St 
R^.  846w 

And  for  like  reasons  the  Insured  will  be 
construed  to  be  the  unconditional  and  sole 
owner,  although  he  may  have  given  an  op- 
tion, or  made  a  conditional  sale,  which  he 
cannot  specifically  enforce,  and  where  the 
risk  of  loss  by  fire  continues  to  be  his. 

In  Phenlx  Ins.  Co.  v.  Kerr  (U.  a  C.  C.  A., 
8th  CIr.)  129  Fed.  723,  64  C.  O.  A.  251,  66  L. 
R.  A.  569,  the  evidence  was  that  the  Insur- 
ed bought,  paid  $6,000,  and  took  title  to  an 
elevator.  Thereupon  he  made  a  written 
agreement  with  other  persons  to  the  effect 
that  they  should  have  the  possession  and  use 
of  the  property  for  a  monthly  rental  of  $100 
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and  for  the  payment  of  the  premium  on  the 
insurance;  that  they  should  be  at  liberty  to 
pay  more  than  $100  per  month,  if  they  saw 
fit;  that  If  they  failed  to  pay  as  much  as 
that  for  two  months  the  contract  should 
cease,  and  the  Insured  should  retain  the  mon- 
eys he  had  received;  but  that,  if  they  should 
continue  to  make  the  payments  until  they 
should  aggregate  $6,000  and  interest  at  10 
per  cent,  the  insured  would  convey  the  ele- 
vator to  them.  When  the  loss  occurred  they 
were  not  in  default  They  had  paid  about 
$1,200  under  that  contract,  and  were  in  pos- 
session of  the  property.  Upon  that,  state  of 
facts  the  court  held  that  the  insured  was 
the  sole  and  unconditional  owner  of  the 
property,  because  the  parties  holding  the  op- 
tion were  not  bound  to  take  or  pay  for  the 
property  and  could  not  be  compelled  to  do 
sOy  and  the  loss  by  fire  would  fall  upon  the 
insured.  See,  also,  Cooley's  Briefs  on  the 
I^aw  of  Insurance,  vol.  2,  p.  13G9,  and  cases 
cited. 

The  burden  was  upon  the  Insurer  to  show 
that  when  the  policy  was  issued  the  insured 
was  not  the  unconditional  and  sole  owner 
of  the  property.  The  insurer  demurred  to 
the  evidence.  By  so  doing,  although  there 
was  no  evidence  as  to  the  agreement  In  ques- 
tion, except  that  introduced  by  itself,  it 
waived  all  inferences  which  did  not  neces- 
sarily result  therefrom.  4  Min.  Inst  831, 
and  cases  cited.  Tutt  v.  Slaughter's  Adm'r, 
5  Grat  364  (Michie's  Ed.  449),  where  the 
cases  are  cited. 

It  cannot  be  said,  upon  the  evidence  as  to 
the  agreement  in  which  neither  the  date  nor 
the  terms  of  it  are  shown,  that  the  neces- 
sary inference  is  that  it  was  in  existence 
when  the  policy  was  issued,  and  that  it  was 
such  a  contract  for  the  sale  of  the  property 
as  could  be  specifically  enforced  by  the  ac- 
cused against  Williams. 

Under  the  facts  of  this  case  the  nonpro- 
duction  of  the  written  agreement  by  the  in- 
sured afforded  no  presumption— Kiertainly 
not  on  a  demurrer  to  evidence — against  the 
Insured.  The  insured  was  not  called  upon  to 
produce  it  had  no  notice  that  any  defense 
would  be  made  which  would  make  the  writ- 
ing material,  and,  being  in  another  state, 
it  does  not  appear  that  it  was  within  its 
power  to  produce  It  during  the  trial. 

Neither  does  the  evidence  show  that  any 
change  took  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance  after 
the  policy  was  issued.  The  only  change  re- 
lied on  is  that  which  resulted  from  the 
agreement  of  the  Insured  with  Williams.  It 
Is  conceded  that  it  was  not  shown  (and,  if 
It  were  not  it  does  not  appear)  when  Wil- 
liams took  possession  of  the  property,  or 
when  the  agreement  with  him  was  made. 

The  other  grounds  of  error  assigned  in 
the  petition  need  not  be  specially  considered, 
as  they  do  not  seem  to  be  much  relied  on, 
and,  if  they  were,  are  without  merit 

We  are  of  opinion  that  there  is  no  error 


in  the  judgment  complained  of,  and  that  It 
must  be  affirmed. 
Afiirmed. 

HARRISON,  J.,  absent 

a07  Va.  933) 
SCOTT  V.  CHICHESTER,  Sergeant 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

23,  1908.) 
CaiMiNAL  Law— PuNTSHMBNT— Tebm  or  IM- 

PBisoNKENT— Inclusion  of  Tikb  op  Pabole. 
Where  a  prisoner  who  had  been  paroled  on 
good  behavior  thereafter  defaulted  and  was  re- 
manded to  jail,  he  was  entitled  to  be  discharged 
on  expiration  of .  the  period  of  his  sentence, 
counting  the  time  during  which  he  was  on  pa^ 
role,  and  he  could  not  be  held  for  the  period  of 
his,  sentence,  not  counting  the  time  while  on 
parole. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Crimmal  Law,  §  83ia] 

Error  to  Corporation  Court  of  Fredericks- 
burg. 

Habeas  corpus  by  George  Scott  alias  Dink- 
ey Scott,  against  J.  C.  Chichester,  sergeant  of 
the  city  of  Freiiericksburg.  From  a  judgment 
remanding  prisoner  to  the  custody  of  the  ser- 
geant he  brings  error.  Reversed,  and  prison- 
er discharged. 

Carter  &  Carter  and  F.  W.  Coleman,  for 
plaintiff  in  error.  G.  R.  Swift  for  defendant 
in  error. 

CARDWELL,  J.  George  Scott  alias  Dink- 
ey Scott  filed  a  petition  in  the  corporation 
court  of  the  city  of  Fredericksburg,  complain- 
ing that  he  was  unlawfully  detained  in  the 
custody  of  J.  C.  Chichester,  sergeant  of  said 
city,  and  praying  for  a  writ  of  habeas  corpus 
f lom  that  court  which  was  awarded ;  and  up- 
on the  answer  of  the  sergeant  being  filed  the 
court  refused  to  discharge  the  prisoner  and  re- 
manded him  to  the  custody  of  the  sergeant 
To  that  Judgment  this  writ  of  error  was 
awarded. 

From  the  answer  of  the  sergeant  of  the  dty 
of  Fredericksburg  it  appears  that  on  the  21st 
day  of  March,  1907,  the  prisoner  was  sentenc- 
ed in  the  corporation  court  of  the  city  of  Fred- 
ericksburg to  a  term  of  eight  months  in  the 
jail  of  that  city  for  an  unlawful  assault ;  that 
on  the  lOth  day  of  August  following  counsel 
for  the  prisoner  moved  the  court  to  suspend 
the  sentence  and  judgment  against  the  prison- 
er, and  upon  the  hearing  of  this  motion  the 
court  granted  It  and  allowed  the  sergeant 
(who  is  the  jailer)  of  the  city  to  permit  the 
prisoner  to  leave  the  confines  of  the  prison 
and  to  go  at  large — the  motion  being  granted, 
it  would  seem,  because  the  prisoner*s  health 
required  that  he  should  be  permitted  to  have 
fresh  air  and  outdoor  exercise;  that  on  the 
28th  of  October,  1907,  the  prisoner  was  tried 
before  the  mayor  of  the  city  of  Fredericksburg 
on  a  charge  of  fighting,  and  was  found  guilty 
and  sentenced  to  pay  a  fine  of  $5  and  the  costs 
of  the  prosecution,  which  he  Immediately  paid, 
and  upon  the  suggestion  of  the  attornegr  for 
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the  commonwealth  that  the  prisoner  was  out 
of  jail  on  probation  he  was  by  the  mayor  re- 
manded to  jail  to  await  the  action  of  the  cor- 
poration court;  that  on  the  1st  day  of  No- 
vember the  prisoner  was  brought  before  the 
corporation  court  of  the  city  of  Fredericks- 
burg and  placed  at  bar  in  the  custody  of  the 
sergeant,  and  his  counsel  moved  the  judge  of 
the  court  to  rehear  the  evidence  before  the 
mayor  on  which  the  prisoner  had  been  con- 
victed by  the  mayor ;  but  this  motion  was  ei- 
ther withdrawn  or  the  court  refused  to  con- 
sider it,  except  in  the  nature  of  an  appeal 
from  the  decision  of  the  mayor's  court,  and 
upon  the  hearing  it  was  held  that  the  prison- 
er "had  violated  the  term  of  his  parole  of  Au- 
gust 10th,"  and  the  court  "remanded  the  pris- 
oner back  to  jnil  in  charge  of  the  sergeant  to 
serve  out  the  balance  of  his  term  of  ImpHs- 
onment  of  March  21,  1907,  where  he  has  since 
been,  and  is  now  kept  in  obedience  to  the  or- 
der of  the  judge  of  the  corporation  court  giv- 
en in  open  court." 

The  term  of  imprisonment  In  the  jail  of  the 
city  of  Fredericksburg  for  eight  months,  as 
above  stated,  began  on  the  21st  day  of  March, 
1907,  and  expired  at  12  o'clock  midnight  on 
November  20,  1007.  Therefore,  if  he  was  not 
legally  restrained  from  and  after  12  o'clock 
midnight  November  20,  1907,  he  was  entitled 
to  his  discharge  from  custody,  and  the  corpo- 
ration court  of  the  city  of  Fredericksburg  err- 
ed in  the  judgment  complained  of. 

The  only  ground  upon  which  the  court  rests 
its  ruling  in  refusing  to  discharge  the  prison- 
er is  that  he  was  only  out  of  the  custody  of 
the  jailer  from  August  10,  1907,  to  October 
28»  1907,  on  parole,  and  therefore  the  court 
had  a  right  to  remand  him  to  the  custody  of 
the  jailer  to  serve  out  the  full  term  of  eight 
mouths  prescribed  In  the  sentence  of  March 
21,  1907 ;  in  other  words,  It  is  not  claimed 
that  there  is  any  law  authorizing  the  action 
of  the  corporation  court,  but  it  is  based  sole- 
ly upon  a  practice  which  seems  to  have  pre- 
vailed in  that  court  of  paroling  prisoners  con- 
fined in  jail  upon  their  good  behavior,  and  for 
default  on  the  part  of  the  prisoner  he  Is  re- 
manded to  jail  to  serve  out  the  original  term 
of  his  confinement,  wlthdut  counting  the  pe- 
riod during  which  he  was  out  of  the  custody 
of  the  jailer  on  parole. 

No  one  can  be  confined  in  prison  in  this  com- 
monwealth except  by  authority  of  law,  and 
the  practice  shown  by  this  proceeding  cannot 
be  too  severely  condemned.  The  result  of  the 
practice  in  this  case  is  that  the  prisoner  was 
sentenced  to  serve  another  and  additional  pun- 
ishment than  that  pronounced  upon  him  on 
March  21,  1907 ;  for,  instead  of  eight  months' 
confinement  in  jail,  he  would  suffer  for  the 
same  offense  eight  months'  confinement  in  jail, 
and,  for  the  period  between  August  10  and 
October  28,  1907,  partial  confinement,  while 
physically  out  of  jail,  but  morally  and  actual- 
ly under  the  restraint  of  his  parole  and  under 
the  orders  of  the  jailer. 

It  is  true  that,  where  a  prisoner  wrongfully 


escapes  from  jail  during  his  term  of  confine- 
ment and  Is  taken,  he  may  be  made  to  suffer 
actual  confinement  beyond  the  time  when  his 
sentence  expires.  If  it  run  continuously  for  a 
period  of  time  equal  to  that  during  which  he 
was  wrongfully  at  large;  and  the  reasoning 
for  this  is  that  a  man  shall  not  be  permitted 
to  take  advantage  of  his  own  wrong.  Cleek 
V.  Commonwealth,  21  Grat  777.  But  that  is 
not  this  case ;  for  here  there  was  no  "escape," 
no  "wrong,"  nor  any  offense  committed  by  the 
prisoner  of  which  he  seeks  to  take  advantage, 
and  tlie  very  terms  of  the  parole,  upon  which 
he  was  not  actually  confined  in  the  jail  of  the 
city  of  Fredericlcsburg  between  August  10  and 
October  28,  1907,  were  that,  if  for  any  reason 
the  prisoner  was  returned  to  jail.  It  would  be 
to  serve  out  the  "balance  of  his  term" — that 
is,  the  term  of  eight  months  which  expired  at 
midnight  on  November  20,  1907, 

In  Ex  parte  Lunge,  85  U.  S.  163.  21  K  Ed. 
872,  while  the  court  recognizes  the  genera! 
principle,  asserted  as  applicable  to  both  civil 
and  criminal  cases,  that  the  judgments,  orders, 
and  decrees  of  the  courts  of  this  country  are 
under  their  control  during  the  term  at  which 
they  are  made,  so  that  they  may  be  set  aside 
or  modified  as  law  and  justice  may  require, 
the  opinion  holds  that  even  this  power  can- 
not bo  so  used  as  to  violate  the  guaranties  of 
personal  riglits  found  in  the  common  law  and 
in  the  Constitutious  of  the  states  and  of  the 
Union.  "If  there  is  anything  settled  in  the 
jurisprudence  of  England  and  America.  It  is 
that  no  man  shall  be  twice  punished  by  judi- 
cial judgments  for  the  same  offense." 

In  this  case  It  clearly  appears  from  the  an- 
swer •)f  the  sergeant  of  the  city  of  Fredericks- 
burg that  the  detention  of  the  prisoner  in  the 
custody  of  the  sergeant  after  the  expiration 
of  his  sentence  of  confinement,  which  expired 
at  midnight  on  November  20,  1907,  is  illegal 
and  void ;  and  therefore  the  corporation  court 
erred  in  not  discharging  the  prisoner  there- 
from, and  Its  judgment  will  be  revei*sed  and 
annulled,  and  this  court  will  enter  the  order 
that  the  corporation  court  should  have  enter- 
ed, discharging  the  prisoner  from  custody. 

Reversed. 


(107  Vm.  764) 
NORFOIiK  ft  W.  BY.  CO.  v.  DUKB  ft 
BUDACILLB. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

23,  1908.) 
1.  Appeal  and  Esbob— JuDGMEN'iv-Ck)NOLiT- 

SIVENESS. 

A  judgment  of  the  Supreme  Court  of  Ap- 
peals remanding  a  cause  for  new  trial  neces- 
sarily determined  that  the  circuit  court  had 
jurisdiction,  and  concludes  the  raising  of  such 
question  subsequently,  since  a  decision  of  the 
Supreme  Ck>urt  of  Anpeals  settles  the  question 
of  jurisdiction,  and  that  and  all  other  matters 
determined  becomes  res  judicata  with  the  final- 
ity of  such  judgment  or  decree,  where  the  ques- 
tion raised  upon  second  appeal  or  writ  of  error 
was  necessarily  involved  on  the  former  appeal 
or  writ  of  error,  whether  actually  adjudicated 
or  not. 
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2l  Sams; 

A  decision  of  the  Supreme  Court  of  Ap- 
peftlfl  on  a  former  writ  of  error,  approving  an 
mstraction  in  effect  construing  a  contract  to  be 
severable,  concludes  an  objection  on  a  subse- 
quent trial  to  the  refusal  of  an  instruction  that 
the  contract  was  entire. 

3.  Saicx. 

A  decision  of  the  Supreme  Court  of  Ap- 
peals on  a  former  writ  of  error,  approving  an  in- 
struction that  in  determining  what  constituted 
a  reasonable  time  for  the  delivery  of  railroad 
ties  under  a  contract  the  jury  could  consider 
the  conduct  of  the  parties  subsequent  to  the 
contract,  concludes  an  objection  on  a  subsequent 
trial  to  testimony  tending  to  show  the  contrac- 
tor's efforts  to  purchase  tracts  of  timber. 

4.  GoNTBACTS  —  Action  fob  Bbeach  —  Evi- 

DSNCK— ADlflSSIBIUTT. 

Where  a  contract  for  the  sale  of  railroad 
ties  did  not  specify  the  time  within  which  they 
were  to  be  delivered,  the  law  implied  that  they 
were  to  be  delivered  within  a  reasonable  time, 
and  in  determining  what  was  a  reasonable  time 
the  contractors  could  show  their  difficulty  in 
secoring  labor  after  the  contract  was  made; 
they  having  drawn  the  other  party's  attention 
to  the  scarcity  of  labor  when  the  contract  was 
made. 

5.  Sahk  —  Instructions— Refusai^—Pbopbi- 

KTY. 

In  an  action  against  a  railway  company  for 
breach  of  a  contract  to  purchase  railroad  ties, 
it  was  proper  to  refuse  to  instruct  that  neither 
the  scarcity  of  nor  inability  to  get  hands  or  tim- 
ber could  excuse  plaintiffs  from  performing  their 
contract  in  a  reasonable  time,  smce  the  instruc- 
tion was  incomplete  in  not  further  stating  that, 
while  those  facts  did  not  excuse  plaintiffs*  per- 
formance in  a  reasonable  time,  they  were  to  be 
ocmsidered  by  the  jury  in  determining  what  was 
a  reasonable  time  in  which  to  perform. 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Duke  &  Rudacllle  against  tiie 
NorfoUt  &  Western  Railway  Company.  From 
a  judgment  for  plaintiffs,  defendant  brings 
error.    Affirmed. 

Downing  &  Weaver  and  Marshall  McCor- 
midc,  for  plaintiH  in  error.  O'Flaberty  & 
Fulton  and  E.  H.  Jackson,  for  defendants  In 
error. 


BUCHANAN,  J.  This  case  was  before  this 
court  in  tlie  year  1906,  under  the  style  of 
Duke  &  Rudacllle  y.  Norfolk  ft  Western  Ry. 
Co.  Xbe  proceedings  in  the  caae,  up  to  that 
time,  are  stated  in  the  opinion  of  the  court 
whicli  iB  reported  in  106  Va.  152-160,  55  S. 
B.  54& 

The  first  error  assigned  in  the  petition  for 
tills  writ  of  error  is  that,  the  proceeding  being 
by  motion  upon  notice  under  section  8211  of 
tlie  Code,  the  trial  court  had  no  Jurisdiction 
in  the  manner  and  form  in  which  it  was  in- 
voked, under  the  decision  of  this  court  in 
Wilson  V.  Dawson,  96  Va.  687,  32  S.  B.  461. 

Whether  this  contention  be  correct  or  not 
cannot  now  be  considered ;  for  it  is  well  set- 
tled that  the  decision  of  a  case  by  this  court 
is  final,  and  cannot  be  modified  or  reversed 
by  any  other  court  of  tlie  state,  nor  even  by 
this  court,  after  the  adjournment  of  the  term 
at  which  it  is  rendered,  except  as  authorized 
by  statute.  The  rendition  of  a  judgment  or 
decree  settles  the  question  of  jurisdiction,  and 
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that  and  all  other  matters  determined  become 
res  judicata  with  the  finality  of  such  judg- 
ment or  decree;  and  this  is  true  where  the 
question  raised  upon  the  second  appeal  or 
writ  of  error  was  necessarily  involved  on 
the  former  appeal  or  writ  of  error,  whether 
actually  adjudicated  or  not  Stuart  v.  Pey- 
ton, 97  Va.  796,  813,  814,  34  S.  B.  606,  and 
cases  cited ;  Krise  v.  Ryan,  90  Va.  711,  713, 
19  S.  B.  783. 

The  question  of  jurisdiction  of  the  circuit 
court  was  not  expressly  presented  and  de- 
cided on  the  former  writ  of  error ;  but  it  was 
necessarily  involved,  and  when  this  court  re- 
manded the  cause  for  a  new  trial  it  of  neces- 
sity determined  that  the  circuit  court  had  ju- 
risdiction of  the  case. 

The  questions  raised  by  the  secohd,  third, 
fifth,  and  seventh  assignments  of  error  are 
also  res  judicata,  being  determined  by  the 
decision  of  the  case  upon  the  former  writ  of 
error. 

The  second  error  assigned  is  to  the  action 
of  the  court  in  refusing  to  instruct  the  jury, 
in  substance,  that  the  contract  sued  on  was 
entire  and  not  severable,  and  that,  if  they 
believed  from  the  evidence  that  the  plaintlfCs 
did  not  deliver  all  the  ties  called  for  in  the 
said  contract,  then  the  verdict  of  the  jury 
must  be  for  tlie  defendant,  except  as  to  the 
1,716  ties  mentioned  in  the  plaintiffs'  bill  of 
particulars. 

On  the  first  triai,  the  jury  were  instructed 
as  follows:  **As  to  the  law  applicable  to  the 
claim  for  damages  for  a  failure  on  the  part 
of  the  defendant  to  carry  out  the  contract  on 
its  part,  where  no  ties  have  been  tendered  by 
plaintiffs,  the  court  telle  the  jury  that  the  lia^ 
bility  of  the  defendant  depends  upon  whether 
the  limit  prescribed  by  the  defendant  witi^ 
in  which  it  would  receive  ties  was  a  reason- 
able one.  If  the  said  limit  of  December  81, 
1903,  was  not  a  reasonable  one,  then  the  plain- 
tiffs are  entitled  to  recover  damages,  the 
measure  of  which  is  fixed  by  the  difference 
between  the  contract  price  and  the  market 
price  as  of  January  1,  1904,  at  the  points  of 
delivery  specified  in  the  contract,  and  by  tlie 
number  of  ties  of  either  class,  not  exceeding 
the  number  set  out  in  plaintiffs'  bill  of  par- 
ticulars of  each  class,  capable  of  being  de- 
livered by  plaintiffs  within  a  reasonable 
time." 

That  instruction  was  approved  by  this  court 
upon  the  former  writ  of  error,  except  in  so 
far  as  it  stated  that  the  measure  of  damages 
was  the  difference  between  the  contract  price 
and  the  market  price  of  the  ties.  Duke  A 
Rudacllle  v.  N.  &  W.  Ry.  Co.,  supra.  And 
while,  by  this  instruction,  the  court  did  not 
tell  the  jury  in  so  many  words  whether  or 
not  the  contract  was  entire  or  severable,  it 
in  effect  construed  it  to  be  severable;  other- 
wise, it  could  not  have  Instructed  the  jury 
that  in  fixing  the  damages  they  must  be  gov- 
erned "by  the  number  of  ties  of  either  class, 
not  exceeding  the  number  set  out  in  plain- 
tiffs* bill  of  particulars  of  each  class,  capable 
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of  being  delivered  by  plaintiffs  within  a  rea- 
sonable time.** 

The  third  and  fifth  assignments  of  error 
were  to  the  action  of  the  court  in  permitting 
the  plaintiffs  to  show  their  efforts  to  pur- 
chase tracts  of  timber  other  than  the  three 
tracts  mentioned  in  the  bill  of  particulars. 

This  evidence,  for  the  purpose  of  enabling 
the  jury  to  determine  what  would  constitute 
a  reasonable  time  for  the  delivery  of  the  ties, 
was  admissible  under  the  decision  of  this 
court  upon  the  former  writ  of  error,  which 
approved  instruction  No.  3  given  upon  the 
first  trial,  which  was  as  follows:  "The  court 
tells  the  jury  that  what  constitutes  a  rea- 
sonable time  is  left  to  them,  to  be  determined 
from  all  the  evidence  in  the  case.  To  this 
end  they* may  consider  the  declaration  of 
the  parties  plaintiff,  or  of  the  agents  of  the 
party  defendant,  whether  oral  or  written, 
whether  previous  to  said  contract  or  subse- 
quent thereto,  as  well  as  the  conduct  of  the 
said  parties  plaintiff  or  defendant  subsequent 
to  said  contract,  attaching  such  weight  to 
such  evidence  as  they  may  determine.*' 

The  fourth  error  assigned  is  based  upon 
the  action  of  the  court  in  permitting  one  pf 
the  plaintiffs  to  testify  that  he  liad  a  great 
deal  of  trouble  in  securing  hands  during  the 
summer  after  the  contract  was  entered  into, 
which  was  in  April.  1903. 

No  time  being  specified  in  the  contract 
within  which  the  ties  were  to  be  delivered, 
the  law  Implies  that  they  were  to  be  delivered 
within  a  reasonable  time ;  and  what  is  a  rea- 
sonable time  is  to  be  ascertained,  in  such 
a  case  as  this,  by  placing  the  court  and  jury 
in  the  same  situation  as  the  contracting 
parties  were  when  the  contract  was  entered 
into. 

The  rule  and  reason  on  which  it  Is  based 
are  stated  by  Baron  Alderson  in  Ellis  v. 
Thompson,  8  Mees.  &  Welsby,  445,  one  of  the 
leading  cases  on  the  subject,  as  follows: 
"There  Is  no  specification  in  the  contract  as 
to  the  time  when  the  delivery  is  to  take 
place,  and  therefore  the  law  would  imply  that 
the  delivery  should  take  place  within  a  rea- 
sonable tlma  And  it  Is  a  question  for  the 
jury  at  the  trial ;  and  this  was  the  question 
put  to  them:  How  the  reasonable  time,  which 
is  an  implied  part  of  the  contract,  is  to  be 
ascertained?  It  seems  to  me  that  the  correct 
mode  of  ascertaining  it  is,  in  such  a  case  as 
this  [which  was  a  contract  for  the  delivery 
of  two  hundred  tons  of  Bog  Mine  lead],  by 
placing  the  court  and  jury  in  the  same  situa- 
tion as  the  contracting  parties  themselves 
were  in  at  the  time  they,  made  the  contract ; 
that  is  to  say,  by  placing  before  the  jury  all 
the  circumstances  which  were  known  to  both 
parties  at  the  time  the  contract  itself  took 
place.  By  so  doing  you  enable  the  court 
and  jury  to  form  a  safer  conclusion  as  to 
what  is  the  reasonable  time  which  the  law 
Implies  and  under  which  the  contract  itself 
took  place." 

In  Benjamin  on  Sales  (2d  Am.  Ed.)  f  683, 
it  is  said,  in  discussing  this  question:    *'And 


when  the  sale  is  in  writing,  if  nothing  is  said 
as  to  time,  parol  evidence  is  admissible  of  the 
facts  and  circumstances  attending  the  sale,  in 
order  to  determine  what  is  a  reasonable 
time." 

Chitty  (2  Ohltty  on  Contracts  [11th  Am. 
Ed.]  1062)  says  that  in  such  a  case  the  law 
Implies  an  engagement  that  the  contract  shall 
be  ''executed  within  a  reasonable  time,  witn- 
out  reference  to  extraordinary  circumstanc- 
es.** See,  also,  Ck>cker  v.  Franklin,  etc..  Go. 
(Story,  J.)  3  Sumn.  530,  533,  Fed.  Gas.  No.  2, 
932;  Grant  v.  Merchants',  etc..  Bank,  35  Mich. 
516,  523;  Hamilton  v.  Scully,  118  111.  192, 
198,  8  N.  B.  767. 

Under  these  authorities  the  plaintiffs  had 
no  right  to  prove  a  change  in  the  labor 
market,  in  order  to  determine  what  was  a 
reasonable  time  within  which  to  perform 
their  contract  It  appears,  however,  from 
the  record,  that  before  or  at  the  time  when 
the  contract  was  entered  into  the  plaintiflb 
called  the  attention  of  the  defendant*s  agent 
to  the  fact  that  there  was  scarcity  of  labor, 
and  that  the  agent  said  he  knew  it  The  con- 
dition of  the  labor  market  was,  therefore, 
a  proper  subject  to  be  considered  by  the  jury, 
and  the  court  did  not  err  in  permitting  the 
plaintiffs  to  show  the  difficulty  they  had  in 
securing  labor,  and  the  efforts  they  made  to 
employ  hands  during  the  following  summer; 
for  this  was  evidence  of  their  conduct  sub- 
sequent to  the  date  of  the  contract,  which 
under  the  decision  of  this  court  upon  the 
former  writ  of  error  it  was  held  either  party 
had  the  right  to  prove. 

Another  assignment  of  error  is  to  the  re- 
fusal of  the  court  to  give  the  following  in- 
struction to  the  jury:  •*The  court  instructs  the 
jury  that  neither  the  scarcity  nor  inability  to 
get  hands  or  timber  caii  excuse  the  plaintiffs 
from  a  perfoimance  of  their  contract  in  a 
reasonable  time." 

That  evidence  was  not  admitted  to  excuse 
the  plaintiffs  from  performing  their  contract 
within  a  reasonable  time,  but  to  be  considered 
by  the  jury,  along  with  all  the  other  evi- 
dence in  the  case,  in  determining  what  con- 
stituted a  reasonable  time,  as  the  jury  were 
told  in  instruction  No.  3  given  by  the  court 
The  rejected  instruction  was  correct  as  far 
as  it  went ;  but  it  was  incomplete.  It  ought 
to  have  gone  further,  and  told  the  jury  that, 
while  those  facts  did  not  excuse  the  plaintiffs 
from  performing  their  contract  in  a  reason- 
able time,  they  were  to  be  considered  by  the 
jury  in  determining  what  was  a  reasonable 
time  In  which  to  perform  it 

The  court  refused  to  oet  aside  the  verdict 
as  contrary  to  the  evidence.  This  is  assigned 
as  error. 

Without  attempting  a  discussion  of  the  evi- 
dence, which  covers  some  200  pages  of  the 
printed  record,  it  is  only  necessary  to  say 
that  there  is  suflicient  evidence  to  sustain 
the  verdict  of  the  jury. 

The  judgment  complained  of  must  be  af- 
firmed. 

Affirmed* 


v«^ 
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THURMAN  y.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    Jan.  28» 


1.  JUBT— SulOCONIIfCh-WBIT    OF   VbNIBB    FA- 

ciAe— Sufficiency. 

Code  1887.  §  4018  [Va.  Code  1904,  p.  2114], 
provides  that  the  writ  of  venire  facias  in  case 
of  felony  shall  command  the  officer  to  whom  it 
is  directed  to  summon  16  persons  "of  his  county 
or  corporation,"  to  be  taken  from  a  list  fur- 
nished him  by  the  clerk  issuing  the  writ,  and 
that  such  list  shall  contain  the  names  of  20 
persons  drawn  for  that  purpose  by  the  clerk 
from  the  names  and  box  provided  for  by  Code 
1887.  S9  3142,  3144  [Va,  Code  1904,  p.  1661], 
Under  section  3142  only  the  names  of  inhabit- 
ants of  the  county  or  corporation  where  the 
trial  court  is  held  can  be  placed  in  the  box. 
Held  that,  where  the  writ  required  the  officer 
to  summon  **16  persons  from  tne  list  attached,*' 
which  was  the  list  required  to  be  drawn  from 
the  box  provided  for  by  sections  3142  and  3144, 
it  was  sufficient,  though  the  words  '*of  his  coiv 
poration*'  were  omitted,  since  the  writ  with 
the  list  attached  constituted  the  writ  of  venire, 
and  the  two  were  to  be  read,  together. 

2.  CtenciNAii   LA.W— Appkal— PREsincFnoN&— 

SUMKONINO  JUBT. 

Code  1887,  S  4018  [Va.  Code  1904.  p.  2114], 
provides  that  the  writ  of  venire  facias  in  case 
of  felony  shall  command  the  officer  to  summon 
16  persons,  etc.,  to  attend  the  court  **on  the  first 
day  of  the  next  term  thereof,  or  at  such  other 
time  as  the  court  or  judge  may  direct.*'  In 
the*  body  of  a  writ  the  officer  was  directed  to 
summon  16  persons  to  appear,  etc.,  on  the  second 
day  of  the  term.  The  record  on  appeal  did  not 
show  any  express  direction  by  the  court  or  judge 
to  summon  the  jurors  to  the  second  day  of  the 
term,  but  showed  that  the  writ  was  issued  in 
the  vacation  preceding  the  term  for  a  venire 
for  the  trial  of  all  the  cases  to  be  tried  at  the 
following  term.  Held  that,  since  the  court  or 
the  judge  in  vacation  had  the  right  to  direct 
the  writ  to  be  made  returnable  to  a  day  other 
than  the  first  day  of  the  term,  it  was  not  invalid 
on  its  face,  and,  no  ground  being  assigned  in 
the  trial  court  for  quashing  the  writ,  it  would 
be  presumed  on  appeal  that  the  judge  in  vaca- 
tion had  directed  it  to  be  made  returnable  to  the 
second  day  of  the.  term. 

3.  Same  — New  Tbiai/— Gbounds— Disquau- 

FICATION  OF  JUBOB. 

Code  1887.  S  4018  [Va.  Code  1904,  p.  2114], 
provides  that  the  writ  of  venire  facias  in  case 
of  felony  shall  command  the  officer  to  summon 
16  persons  of  his  county  or  corporation.  It 
further  provides  that  no  irregularity  or  error  in 
making  out  the  list  shall  be  cause  for  summon- 
ing a  new  panel,  or  for  setting  aside  a  verdict  or 
granting  a  new  trial,  unless  objection  thereto 
was  made  before  the  jury  was  sworn,  and  un- 
less such  irregularity,  error,  or  failure  was  in- 
tentional, or  such  as  to  probably  cause  in- 
justice. Held^  that  defendant  in  a  criminal  case 
was  not  entitled  to  a  new  trial  because  one  of 
the  jurors  was  not  a  citizen  of  N..  where  the 
crime  was  committed,  but  was  a  citizen  of  P., 
where  there  was  no  suggestion  in  the  record 
that  the  summoning  of  the  juror  was  with 
knowledge  that  he  was  a  citizen  of  P.,  or  that 
his  being  placed  on  the  jury  by  possibility 
caused  injustice  to  accused. 

[Ed.  Note.-~For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  222D-2228.] 

4.  Same— Time  fob  Making  Monoif. 

The  objection  that  a  juror  is  not  competent 
because  of  some  personal  incapacity  comes  too 
late  after  verdict  and  conviction,  and  is  not 
good  ground  for  setting  the  verdict  aside  and 
granting  a  new  trial. 

5.  Homicide— Evidence— Motive. 

Where,  in  a  trial  for  murder,  the  theory 
of  the  commonwealth  was  that  defendant  killed 


deceased  for  his  money,  and  there  was  evidence 
tending  to  show  that  shortly  before  his  death  de- 
ceased had  considerable  money  'in  his  posses- 
sion; that  defendant  had  no  money  before  de- 
ceased's death,  but  did  have  afterwards;  and 
that  no  money  was  found  on  the  person  of  de- 
ceased or  among  his  effects  after  his  death- 
evidence  as  to  payments  of  money  made  to 
deceased  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide,  i  329.] 

6.  Same— iNBTBUCnONB— INSANITT. 

In  a  prosecution  for  homicide,  it  was  con- 
tended that  prior  to  the  alleged  crime  defend- 
ant had  received  a  blow  on  the  head  which  in- 
jured his  mind.  The  court  charged  that  if  at 
the  time  of  the  killing  defendant  was  suffering 
from  such  insanity  that  he  did  not  understand 
the  nature  and  consequence  of  the  killing,  or 
that  from  such  insani^  he  did  not  possess  will 
power  sufficient  to  restrain  his  impulse  arising 
from  a  diseased  mind,  he  must  be  acquitted,  etc. 
Held,  that  the  instruction  was  correct,  and  that 
the  court  properlv  refused  to  substitute  the 
words  ^'injured  mind'*  for  the  words  "diseased 
mind." 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  26,  Homicide,  S  605.] 

7.  Same  —  Appeai/— Affibmanob— E2BB0B   Nor 
Shown. 

An  assisument  of  error  that  the  grand 
jury  returned  an  Indictment  for  murder  in  the 
first  degree  was  not  supported  by  a  showing 
that  a  memorandum  maae  by  the  derk  in  the 
record  recited  that  the  indictment  was  for  mur- 
der in  the  first  degree;  such  memorandum  be- 
ing no  part  of  the  indictment  and  never  hav- 
ing been  seen  by  the  jury. 

8.  Cbiminal   Law  — Judgment— Rbquisites 
AND  Sufficiency  of  Recobd  of  Judgment. 

In  a  trial  for  homicide,  the  record  showej) 
that  after  deliberating  the  iury  "returned  into 
court,  having  found  a  verdict  in  the  following 
words:  'We.  the  jury,  find  the  prisoner  guil- 
ty of  murder  in  the  first  degree,  as  charged 
in  the  within  indictment'— and  thereupon  the 
prisoner  moved  the  court  for  a  venire  facias  de 
novo,  and  that  a  new  trial  be  granted  him,  the 
further  hearing  of  which  is  adjourned,  and  the 
said  [defendant]  is  remanded  to  jail."  Held, 
that  it  sufficiently  appeared  that  the  verdict  was 
rendered  in  open  court  in  the  presence  of  de- 
fendant 

9.  Same— Appeai^->Biix  of  ESxceftionb— Set- 
tlement—Pbesence  OF  Defendant. 

It  is  not  necessary  for  an  accused  to  be 
present  in  person  when  bills  of  exception  are 
presented  to  and  signed  by  the  judge. 

Error  to  Corporation  Court  of  Norfolk. 
Leo  C.  Thurman  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Jas.  G.  Martin,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  Commonwealth. 

HARRISON.  J.  The  evidence  upon  which 
the  plaintlif  in  error  was  convicted  of  mur- 
der in  the  first  degree  is  not  before  us.  and 
the  action  of  the  lower  court  in  overruling 
the  motion  for  a  new  trial  is  not  made  a 
ground  of  objection  in  this  court 

A  number  of  exceptions  were  taken  to 
rulings  made  ui>on  the  trial,  relating  chiefly 
to  matters  of  procedure.  The  first  of  these 
objections  is  that  the  court  erred  in  overrul- 
ing the  motion  of  the  accused  to  quash  the 
first  writ  of  venire  facias.  In  support  of  this 
contention  it  is  insisted  (1)  that  there  was  a 
fatal  omission  of  the  words  "of  his  corpora- 
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tioQ"  from  the  writ,  and  (2)  that  the  writ 
was  made  returnable  on  the  second,  instead 
of  the  first,  day  of  the  term  of  the  court. 

It  is  true  the  writ  do^  not,  in  the  language 
of  section  4018  of  the  Code  of  1887  [Va.  Code 
1904,  p.  2114],  command  the  sergeant  to  sum- 
mon 16  persons  "of  his  county  or  corpora- 
tion," but  It  requires  him  to  summon  "16  per- 
sons from  the  list  attached,"  which  is  the 
list  required  to  be  drawn  from  the  box  pro- 
vided for  by  sections  3142  and  3144  of  the 
Code  of  1887  [Va.  Code  1904,  p.  1661].  Under 
section  3142  only  the  names  of  Inhabitants  of 
the  county  or  corporation  where  the  trial 
court  Is  held  can  be  placed  in  the  box ;  hence, 
when  the  writ  directed  the  sergeant  to  sum- 
mon "16  persons  from  the  list  hereto  attach- 
ed," it  necessarily  commanded  him  to  sum- 
mon 16  persons  of  his  corporation,  because 
only  residents  of  "his  corporation"  were  in- 
cluded In  the  list  from  which  he  was  directed 
to  summon  16.  The  writ  with  the  list  attach- 
ed constituted  the  writ  of  venire.  The  two 
are  to  be  read  together.  See  State  v.  Aider- 
son,  10  Yerg.  (Tenn.)  523. 

It  is  also  true  that  in  the  body  of  the  writ 
the  sergeant  was  directed  to  summon  16  per- 
sons to  appear  before  the  judge  of  the  cor- 
poration court  of  the  city  of  Norfolk  on  the 
second  day  of  the  June  term  thereof.  The 
statute  provides  that  the  16  persons  shall  be 
summoned  to  attend  the  court  "on  the  first 
day  of  the  next  term  thereof,  or  at  such  other 
time  as  the  court  or  Judge  may  direct"  The 
record  does  not  show  any  express  direction 
by  the  Judge  or  the  court  that  the  Jurors 
should  be  summoned  to  the  second  day  of 
the  term ;  but  it  shows  that  the  writ  was  is- 
sued in  the  vacation  preceding  the  term,  for  a 
venire  for  the  trial  of  all  the  cases  to  be  tried 
at  the  following  term,  and  as  the  court,  or  the 
Judge  in  vacation,  had  the  right  to  direct  the 
writ  to  be  made  returnable  to  a  day  other 
than  the  first  day  of  the  term,  it  is  not  Inval- 
id on  Its  face,  and  as  no  ground  was  assigned 
in  the  trial  court  for  quashing  the  writ  it 
must  be  presumed  in  this  court  that  the 
Judge  in  vacation  had  directed  it  to  be  made 
returnable  to  the  second  day  of  the  term. 
See  Wash's  Case,  16  Grat  530. 

The  second  assignment  of  error  is  that  the 
court  erred  In  not  granting  the  prisoner  a 
new  trial,  because  one  of  the  Jurors  trying 
the  case  was  not  a  citizen  of  Norfolk,  where 
the  crime  was  committed,  but  was  a  citizen 
of  Portsmouth.  This  assignment  is  based  up- 
on the  fact  that  one  of  the  persons  summoned 
by  the  sergeant  under  the  second  venire,  is- 
sued by  direction  of  the  court,  though  regu- 
larly engaged  in  business  in  the  city  of  Nor- 
folk for  more  than  six  months  prior  to  the 
trial,  was  not  a  voter  there,  and  had  prob- 
ably retained  his  legal  domicile  in  the  city  of 
Portsmouth. 

The  Statute  (Code  1887.  §  4018  [Va.  Code 
1904,  p.  2114])  provides  that  no  Irregularity 
or  error  in  making  out  the  list  shall  be  cause 
for  summoning  a  new  panel,  or  for  setting 


aside  a  verdict  or  granting  a  new  trial,  un- 
less objection  thereto  was  made  before  the 
Jury  was  sworn,  and  unless  it  appears  that 
such  irregularity,  error,  or  failure  was  inten- 
tional, or  Is  such  as  to  probably  cause  injus- 
tice to  the  commonwealth  or  to  the  accused. 

There  is  no  suggestion  in  the  record  that 
the  summoning  of  the  Juror  in  question  was 
with  the  knowledge  that  he  was  a  citizen  of 
Portsmouth^  or  that  his  being  placed  upon  the 
Jury  by  possibility  caused  injustice  to  the 
accused,  i'urther,  this  objection  comes  too 
late.  It  was  made,  not  only  after  the  Jury 
was  sworn,  but  after  the  case  was  tried. 
The  objection  that  a  Juror  is  not  competent 
because  of  some  personal  Incapacity  comes 
too  late  after  a  verdict  and  conviction,'  and 
is  not  good  ground  for  setting  the  verdict 
aside  and  granting  a  new  trial.  Poindexter's 
Case,  33  Grat  766;  HIte's  Case,  96  Va.  480, 
31  S.  E.  893.  See,  also,  Doyle's  Case,  100  Va, 
808,  40  S.  B.  925.  . 

The  third  assignment  of  error  is  to  the 
action  of  the  court  in  admitting  a  receipt 
given  by  the  deceased  to  the  Naval  Young 
Men's  Christian  Association  of  Norfolk  for 
$130,  and  other  evidence  tending  to  show 
that  the  deceased  had  received  a  considerable 
sum  of  money  a  few  days  before  he  was  mur- 
dered. 

The  theory  of  the  commonwealth  was  that 
the  accused  had  murdered  the  deceased  for 
his  money,  and  this  and  other  evidence  was 
introduced  to  show  that  shortly  before  his 
death  the  deceased  had  considerable  money 
in  his  possession,  that  the  accused  had  no 
money  before  the  death  of  the  deceased,  that 
the  accused  had  money  after  the  death  of  the 
deceased,  and  that  no  money  was  found  upon 
the  person  of  the  deceased  or  among  his  ef- 
fects after  he  was  murdered. 

The  evidence  as  to  the  payments'  made  to 
the  deceased  was  competent  as  proving  cir- 
cumstances which  became  Incriminating  when 
the  accused  was  connected  with  the  crime. 
See  Kennedy  v.  People,  39  N.  Y.  245. 

The  fourth  assignment  of  error  is  to  the 
action  of  the  court  in  Inserting  the  words 
Italicized  in  the  following  instruction:  •*The 
court  instructs  the  Jury  that,  even  if  they  be- 
lieve from  the  evidence  that  the  defendant 
killed  Dolsen  as  charged  in  the  indictment 
nevertheless,  if  the  Jury  believe  from  the 
evidence  that  at  the  time  of  such  killing  the 
defendant  was  suffering  from  such  insanity 
that  he  did  not  understand  the  nature  and 
consequence  of  such  killing,  or  that  from  su<4i 
insanity  he  did  not  possess  will  power  suffi- 
cient to  restrain  his  impulse  arising  front  a 
diseased  mind,  they  must  find  the  defendant 
not  guilty,  on  the  ground  of  Insanity." 

After  the  instruction  was  modified  by  the 
insertion  of  the  italicized  words,  the  accused 
moved  the  court  to  substitute  the  word  "in- 
jured" for  the  word  "diseased,"  making  the 
italicized  words  read,  "arising  from  an  In- 
jured mind";  the  contention  being  that  the 
evidence  tended  to  show  that  in  the  year  1003 
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tbe  accused  had  received  a  blow  on  the  head 
which  Injured  his  mind. 

There  was  no  error  in  the  refusal  of  the 
court  to  make  this  change.  The  language  of 
the  instruction  is  in  accordance  with  the 
established  doctrine  on  the  subject  of  insanity 
as  a  defense  against  crime,  and  the  expres- 
sion "diseased  mind"  was  more  apt  and  ac- 
curate than  the  words  "Injured  mind."  The 
modification  by  the  court  was,  properly,  to 
infonn  the  jury  that,  in  order  to  acquit  the 
prisoner  upon  tbe  plea  of  insanity,  the  jury 
must  be  satisfied  that  the  accused,  in  com- 
mitting the  deed,  was  controlled  by  an  ir- 
resistible impulse  "arising  from  a  diseased 
mind*' ;  in  other  words,  was  impelled  by  an 
insane  impulse.  See  De  Jarnette's  Case,  75 
Va.  867. 

The  fifth  assignment  of  error  is  that  the 
grand  jury  returned  an  indictment  for  murder 
in  the  first  degree.  This  objection  is  without 
merit.  The  memorandum  made  by  the  clerk 
in  the  record  does  say  that  the  indictment 
was  for  murder  in  the  first  degree ;  but  this 
memorandum  is  no  part  of  the  indictment, 
and  was  never  seen  by  the  jury.  The  indict- 
ment speaks  for  itself,  and  is  in  proper  form. 
It  was  sufficient  to  sustain  a  conviction  of 
murder  in  the  first  degree;  but  under  it 
murder  in  the  second  degree,  or  some  grade 
of  homicide,  not  amounting  to  murder,  might 
have  been  proved,  so  far  as  the  indictment  is 
concerned.  This  objection  does  not  concern 
the  accused,  as  he  has  been  convicted  of  mur- 
der in  the  first  degree  upon  evidence  which, 
for  the  purposes  of  this  appeal,  must  be  pre- 
sumed to  have  been  sufficient. 

Tbe  sixth  assignment  of  error  is  that  the 
record  does  not  show  that  the  verdict  was 
rendered  in  open  court 

The  record  shows  that  on  June  11,  1907, 
the  jury,  in  charge  of  the  sergeant,  in  pursu- 
ance of  their  adjournment,  appeared  in  court, 
and  having  heard  the  evidence  in  full  and 
the  arguments  of  counsel  "retired  to  their 
room  to  consider  of  their  verdict,  and  after 
some  time  they,  returned  into  court,  having 
found  a  verdict  in  the  following  words:  'We, 
the  jury,  find  the  prisoner  guilty  of  murder 
hi  the  first  degree,  as  charged  in  the  within 
indictment*  And  thereupon  the  prisoner  mov- 
ed the  court  for  a  venire  facias  de  novo,  and 
that  a  new  trial  be  granted  him,  the  further 
hearing  of  which  is  adjourned.  And  tbe  said 
Leo  C.  Thurma^Q,  alias  F.  C.  Gould,  is  re- 
manded to  jail." 

It  sufficiently  appears  from  this  minute  of 
the  proceedings  that  the  verdict  of  the  jury 
was  rendered  in  open  court  In  the  presence 
of  the  accused,  who  thereupon  submitted  his 
motions  for  a  venire  facias  de  novo  and  a 
new  trial,  the*  further  hearing  of  which  was 
adjourned  and  the  prisoner  remanded  to  jail. 

The  seventh  and  last  assignment  of  error  is 
that  the  record  shows  that  the  prisoner  was 
not  present  in  person,  but  merely  by  counsel, 
when  the  bills  of  exception  were  presented 
to  the  court  and  made  a  part  of  the  record. 


A  sufficient  answer  to  this  objection  is  that 
it  is  not  necessary  for  the  prisoner  to  be  pres-^ 
ent  in  person  when  the  bills  of  exception  are 
presented  to  and  signed  by  the  judge.  This 
is  often  done  in  vacation.  The  rights  of  the 
accused  are  in  no  way  prejudiced  by  the  bills 
of  exception  being  signed  by  the  judge  in  his 
absence,  and  to  require  his  presence  on  the 
occasion  would  result  often  in  great  incon- 
venience. 

The  excellent  brief  of  the  learned  Attorney 
General  has  been  most  helpful  in  the  pr^ara- 
tion  of  this  opinion. 

The  judgment  Is  affirmed. 

Affirmed. 

"^^^^  (107  Va.   751) 

CHARLOTTESVILLE   &   A.   RY.   CO.  v. 
RUBIN.* 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 
16,  1908.) 

Afpeaii  —  Disposition  of  Cause  —  Divided 

Court— Affirmance. 

The  rule  that,  where  an  appellate  court 
Is  equally  divided,  the  jud?rraent  of  the  lower 
court  is  affirmed,  does  not  rest  upon  statute,  hot 
is  a  well-settled  rule  of  necessity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  S§  4421^427.] 

Error  to  Circuit  Court,  Albemarle  County. 

Action,  by  Sophie  Rubin  against  the  Char- 
lottesville Sc  Albemarle  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed,  on  equal  division  of  the  judg- 
es who  presided  at  the  hearing  of  the  case. 

Daniel  Harmon,  for  plaintiff  in  error.  Mic- 
ajah  Woods  and  A.  D.  Dabney,  for  defendant 
In  error. 

PER  CURIAM.  The  petition  to  rehear  in 
this  case  proceeds  upon  the  mistaken  theory 
that  the  order  of  afl9rmance  is  void,  inas- 
much as  the  present  statute  (Va.  Code  1904, 
§  3485)  makes  no  express  provision,  as  did  the 
former  statute,  for  judgments  by  divided  court 

The  contention  is  founded  upon  the  miscon- 
ception that  the  origin  of  that  procedure  is 
statutory.  On  the  contrary,  the  statute  was 
merely  declaratory  of  a  well-settled  pre-ex- 
isting rule  of  necessity. 

"Where  the  court  is  equally  divided,  so 
far  as  the  point  of  division  goes  the  judgment 
or  decree  of  the  court  below  is  affirmed. 
The  Antelope,  10  Wheat.  (U.  S.)  66,  6  L.  Ed. 
268;  Washington  Bridge  Co.  v:  Stewart,  8 
How.  (U.  S.)  413,  11  L.  Ed.  658;  Durant  v. 
Essex  Co.,  7  Wall.  (U.  S.)  112,  19  L.  Ed.  154. 
Although,  where  the  court  is  equally  divided 
in  opinion  upon  a  writ  of  error,  the  judgment 
of  the  court  below  is  affirmed,  no  principle  is 
settled  thereby.  Etting  v.  Bank  of  U.  S.,  11 
Wheat.  (U.  S.)  59,  6  L.  Ed.  419.  On  a  point 
upon  which  the  judges  are  equally  divided 
the  Supreme  Court  will  pronounce  no  opinion. 
Benton  v.  Woolsey,  12  Pet  (U.  S.)  27,  9  L. 
Ed.  987.  Where  the  court  is  equally  divided, 
it  cannot  change  the  decree  of  the  circuit 
court,  or  exercise  the  discretionary  power 
to  alk)w  interest,  for  this  would  be  a  new 

•Rehearing  denied.  • 
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decree.  Hemmenway  v.  Fisher,  20  How.  (U. 
S.)  255,  15  L.  Ed.  799.  A  writ  of  error  was 
dismissed  by  the  Supreme  Court  on  a  division 
of  opinion  as  to  Jurisdiction,  where  a  fugitive 
murderer  indicted  in  Canada  was  arrested 
in  Vermont  under  warrant  from  the  Governor 
upon  demand  for  his  surrender,  and  the  state 
court  refused  to  release  him  on  habeas  cor- 
pus. Holmes  v.  Jennlson,  14  Pet.  (U.  S.)  540, 
10  L.  Ed.  579.  When  the  court  is  equally 
divided,  the  Judgment  will  be  affirmed,  with 
costs.  Bauer  v.  Texas  &  P.  R.  Co.,  131  U.  S. 
430,  9  Sup.  Ct.  795,  33  L.  Ed.  209;  Moffltt  v. 
Miller,  34  L.  Ed.  539.  Equal  division  of  the 
court  on  motion  for  rehearing  of  a  Judgment 
of  reversal  previously  rendered,  leaves  that 
Judgment  in  force,  and  does  not  result  in 
affirming  the  Judgment  of  the  lower  court 
Carmichael  v.  Eberle,  177  U.  S.  63,  20  Sup. 
Ct  571,  44  L.  Ed.  672."  Taylor  on  Jur.  & 
Proc.  of  U.  S.  Sup.  Ct  §  441. 

The  other  grounds  assigned  for  a  rehearing 
involve  questions  already  considered,  and  up- 
on which  the  court  was  divided. 

For  these  reasons,  the  prayer  of  the  peti- 
tion is  denied. 

(107  Va.  909) 

HUNTER  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.     Jan. 

23,  1908.) 

1.  Whabves— Regulation— Statutes  —  Con- 
struction—Application. 

Va.  Code  1904,  §  1294o,  which  requires  the 
owner  of  a  steamboat  wharf  to  provide  suitable 
accommodations  for  the  patrons  of  steamboats 
using  the  wharf,  and  provides  that  the  act  shall 
not  apply  to  a  wharf  where  no  wharfage  is 
charged,  does  not  apply  where  a  life  tenant  of 
a  wharf  allows  a  steamboat  company  to  use  it 
upon  payment  of  a  percentage  of  traffic  over  it 
as  rent,  and  the  company  charges  no  wharfage 
or  toll,  but  allows  the  public  to  use  it  free  of 
charge,  since  no  public  interest  is  directly  af- 
fected, and  henoe  the  Legislature  has  no  power 
of  regulation. 

2.  Same. 

The  proviso  in  Va.  Code  1904,  §  1294o,  re- 
quiring the  owner  of  a  steamboat  wharf  to  pro- 
vide suitable  accommodations  for  persons  us- 
ing the  wharf,  to  the  effect  that  the  act  shall 
not  apply  to  wharves  where  no  wharfage  is 
charged,  means  wharves  where  no  wharfage  is 
charged  the  public 

Error  to  Circuit  Court,  King  George  County. 

Robert  W.  Hunter  was  convicted  of  violat- 
ing Va.  Code  1904,  {  1294o,  requiring  a  wharf 
owner  to  provide  certain  accommodatiouB  for 
the  patrons  of  steamboats  using  the  wharf, 
and  brings  error.    Reversed. 

St.  Geo.  R.  Fitzhugh  and  A.  T.  Embrey, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  Commonwealth. 

WHITTLE,  J.  Robert  W.  Hunter  brings 
error  to  a  Judgment  of  the  circuit  court  of 
King  George  county,  convicting  him  of  a  mis- 
demeanor, and  Imposing  a  fine  for  the  alleg- 
ed violation  of  section  1294o,  Va.  Code  1904. 

That  act  requires  the  owner  of  a  steamboat 
wharf  to  provide  suitable  accommodations 
for    the   patrons   of   steamboats   using   the 


wharf,  including  "separate  and  noncommoni- 
eating  rooms  for  the  white  and  colored 
races" ;  such  rooms  to  be  properly  lighted 
and  heated  from  one-half  hour  before  the 
scheduled  arrival  of  the  boat  until  such  time 
after  its  departure  as  will  provide  for  the 
accommodation  of  debarking  passengers.  The 
act  prescribes  that  a  violation  of  its  provi- 
sions shall  constitute  a  misdemeanor,  punish- 
able by  fine,  and  concludes  with  the  proviso 
"that  this  act  shall  not  apply  to  any  wharf 
where  no  wharfage  is  charged." 

It  appears  from  the  agreed  facts  that  the 
plaintiff  in  error  is  the  life  tenant  of  the 
wharf  in  question,  which  at  the  time  of  the 
institution  of  the  prosecution  was  used  by 
the  Washington  &  Potomac  Steamboat  Com- 
pany for  the  reception  and  delivery  of  freight 
and  passengers  under  an  agreement  by  the 
terms  of  which  the  company  paid  Hunter  10 
per  centum  of  all  freight  and  passenger  traf9c 
over  the  wharf;  that  the  company  charged 
no  wharfage  or  toll  on  any  freight  or  pas- 
senger trafiic  for  the  use  of  the  wharf,  but 
suffered  the  public  to  use  it  without  compen- 
sation; that  Hunter  never  exacted  any 
wharfage  from  the  public;  and  that  the 
amount  paid  by  the  company  to  him  was  re- 
garded by  both  parties  as  "rent"  for  the  use 
of  the  wharf,  "so  that  the  steamboat  com- 
pany might  throw  it  open  to  the  public  free 
of  charge." 

Upon  the  foregoing  facts  it  is  clear  that 
the  case  In  judgment  is  not  within  the  in- 
tendment of  the  act  The  basic  principle  up- 
on which  the  power  of  the  Legislature  to 
regulate  individual  or  corporate  use  of  pri- 
vate property  rests  is  that  the  public  are  di- 
rectly affected  by  such  use.  Where  the  pub- 
lic are  not  so  affected,  there  is  no  occasion — 
and,  indeed,  no  authority — ^for  the  exercise 
of  this  paternal  governmental  function ;  and 
any  such  attempted  regulation  would  consti- 
tute an  unwarrantable  invasion  of  private 
rights. 

In  the  "Sinking  Fund  Cases,"  99  U.  S.  727, 
25  L.  Ed.  504,  Mr.  Justice  Bradley,  in  dis- 
cussing the  scope  of  the  decision  in  Munn  v. 
Illinois,  94  U.  S.  118,  24  L.  Ed.  77,  observes : 
"The  inquiry  there  was  as  to  the  extent  of 
the  police  power  in  cases  where  the  public 
interest  is  affected ;  and  we  held  that  when 
an  employment  or  business  becomes  a  matter 
of  such  public  interest  and  importance  as  to 
create  a  common  charge  or  burden  upon  the 
citizen — in  other  words,  when  it  becomes  a 
practical  monopoly  to  which  the  citizen  is 
compelled  to  resort,  and  by  means  of  which  a 
tribute  can  be  exacted  from  the  community — 
it  is  subject  to  regulation  by  the  legislative 
power." 

In  that  case  the  Supreme  Court  of  the  Unit- 
efl  States  held,  with  respect  to  certain  ware- 
houses in  the  city  of  Chicago  operated  by  the 
owners  without  being  Incorporated,  that 
"when  the  owner  of  property  devotes  it  to  a 
use  in  which  the  public  has  an  interest  he  in 
effect  grants  to  the  public  an  interest  in  such 
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use,  and  most  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  public  for  the^ 
common  good,  as  long  as  he  maintains  the 
use."  And  It  was  upon  that  theory  that  the 
court  sustained  the  constitutionality  of  the 
Illinois  statutes  regulating  warehouse  charges. 

In  order  that  this  act  may  not  contravene 
the  Fourteenth  amendment  we  must  interpret 
the  proviso  as  if  it  read :  ''This  act  shall  not 
apply  to  any  wharf  where  no  wharfage  is 
charged  to  the  public.**  When  so  construed, 
the  enactment  is  In  harmony  with  the  legisla- 
tive policy  of  the  state  in  regard  to  public 
service  corporations,  and  the  true  principle 
upon  which  the  power  of  governmental  con- 
trol is  founded. 

For  these  reasons,  without  further  elabora- 
tion of  the  well-recognized  principles  involv- 
ed, we  are  of  opinion  to  reverse  the  Judgment 
of  the  circuit  court  and  dismiss  the  prosecu- 
tion. 

Reversed. 


(130  G&.  15) 

MBNEFEB  v.  STATE' 
(Supreme  Court  of  Georgia.    Jan.  30,  190a) 

CanciNAi*   Law— Apfeait-Rbvisw— INSTBUO- 

TiONs — Evidence. 

^  The  excerpts  from  the  court's  charge  to 
which  exception  was  taken  are  not  erroneous  for 
any  reason  stated  in  the  criticism  thereof  set 
forth  in  any  proper  assignment  of  error  con- 
tained in  the  motion  for  new  trial.  The  evi- 
dence was  sufficient  to  support  the  verdict 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Ck)art,  Gk>rdon  County; 
A.  W.  Fite,  Judge. 

C.  Im  Menefee  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Thos.  W.  Milner  &  Son,  for  plaintiff  in  er- 
ror. Sam  P.  Maddox,  Sol.  Qen.,  and  Jno.  C 
Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(130  Ga.  16) 

GRIGGS   V.    STATE. 
(Supreme  Court  of  Georgia.    Jan.  30,  1908.) 

Writ  of  Ebhoe  —  Review  —  Questions  Not 

Raised  Below. 

This  court  will  not  pass  upon  the  constitu- 
tionality of  a  statute,  unless  it  appears  that 
the  question  was  made  in  the  court  below  and 
passed  upon  by  the  trial  judge,  and,  further, 
that  the  particular  provision  of  the  Constitu- 
tion alleged  to  have  been  offended  by  the  statute 
was  clearly  designated. 

(Syllabus  by  the  Court.) 

Case  Certified  by  Court  of  Appeals. 

A.  Griggs  was  convicted  of  crime,  and 
brings  error  to  the  Court  of  Appeals.  Case 
certified  to  Supreme  Court    Dismissed. 

See  55  S.  E.  179. 

J.  P.  Jacoway,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

BECK,  J.  This  case  is  before  the  Supreme 
Court  under  that  provision  of  the  constitu- 


tional amendment  creating  the  (>>urt  of  Ap- 
peals which  declares  that  when,  ''in  a  case 
pending  in  the  Court  of  Appeals,  a  question 
is  raised  as  to  the  construction  of  a  provi- 
sion of  the  Constitution  of  this  state  or  of 
the  United  States,  or  as  to  the  constitution- 
ality of  an  act  of  the  C^eneral  Assembly  of 
this  state,  and  a  decision  of  the  question  is 
necessary  to  the  determination  of  the  case, 
the  Court  of  Appeals  shall  so  certify  to  the 
Supreme  Court,  and  thereupon  a  transcript 
of  the  record  shall  be  transmitted  to  the 
Supreme  Court,  which,  after  having  afforded 
to  the  parties  an  opportunity  to  be  heard 
thereon,  shall  instruct  the  Court  of  Appeals 
on  the  question  so  certified,  and  the  C>)urt  of 
Appeals  shall  be  bound  by  the  instruction 
so  given."  Acts  1906,  p.  26.  And  the  question 
certified  to  this  court  is  as  follows:  **Doe8 
the  act  approved  December  14^  1899,  as  found 
In  Acts  Ga.  1899,  pp.  88,  89,  violate  the  Con- 
stitution of  the  state  of  Georgia  or  the  Con- 
stitution of  the  United  States?"  While  cer^ 
tifying  the  foregoing  question  to  this  court, 
the  Court  of  Appeals,  in  connection  with 
the  certification  of  the  question,  have  called 
the  attention  of  this  court  to  the  fact  that 
"the  judgment  of  the  trial  court  merely 
decides  in  general  terms  that  the  act  of  the 
General  Assembly  upon  which  the  defend- 
ant's defense  is  predicated  is  unconstitutional, 
and  no  clause  of  either  Constitution,  the  state 
or  federal,  is  designated  as  the  one  violated. 
This  court,  as  well  as  the  Supreme  Court, 
has  enunciated  certain  well-defined  rules  of 
form  and  definiteness  which  must  be  ob- 
served by  the  party  alleging  the  unconstitu- 
tionality of  a  statuta  See  Anderson  v.  State, 
2  Ga.  App.  1,  58  S.  E.  401,  and  cases  cited. 
The  question  of  the  constitutionality  of  the 
act  of  1899,  referred  to  above,  is  not  pre- 
sented with  the  formality  and  definiteness  re- 
quired by  these  rules."  And  the  Court  of 
Appeals  say  further:  "We  are  unable  to 
point  out  the  specific  grounds  of  the  attack 
upon  the  constitutionality  of  the  statute  in 
question ;  nor  have  we  deemed  it  proper  that 
we  should  investigate  into  the  merits  of  the 
question  to  see  If  there  is  any  well-founded 
ground  of  attack."  The  certified  question 
above  stated  was  formulated  In  connection 
with  the  explanatory  statement  which  we 
have  set  forth.  This  court  cannot  undertake 
to  pass  upon  the  constitutionality  of  the 
statute  in  question;  for,  in  order  to  do  so, 
it  would  be  necessary  to  disregard  previous 
rulings  wherein  It  was  held  that,  before  the 
Supreme  Court  will  undertake  to  pass  upon 
the  constitutionality  of  a  statute  that  is  at- 
tacked upon  the  ground  that  it  is  in  contra- 
vention of  the  Constitution,  it  must  appear 
what  particular  provision  of  the  0>nstitu- 
tion  is  offended,  and  it  must  further  appear 
that  the  question  as  to  whether  or  not  that 
particular  provision  of  the  Ck)nstitution  was 
passed  upon  by  the  trial  court  Here  we 
are  not  advised  as  to  what  provision  of  tbe 
Constitution  the   trial   Judge  had   in   mind 
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when  he  held  that  "it  Is  considered  and  ad- 
judged by  the  court  that  the  defendant,  A. 
Griggs,  is  guilty  as  charged  because  of  the 
unconstitutionality  of  Acts  1899,  pp.  88,  89, 
approved  December  14,  1899,  and  the  court 
adjudges  said  act  to  be  unconstitutional  and 
adjudges  the  defendant  guilty."  In  fact,  it 
cannot  be  determined  from  this  record  wheth- 
er he  had  In  mind,  at  the  time  of  rendering 
the  above  judgment,  the  federal  or  state 
Constitution.  The  Court  of  Appeals,  in  the 
case  of  Anderson  v.  State,  2  Ga.  App.  1,  58 
S.  B.  401,  say:  "Reviewing  courts  will  not 
pass  upon  the  constitutionality  of  an  act  of 
the  General  Assembly,  unless  it  appears  that 
the  question  was  made  or  presented  In  the 
court  below  and  was  passed  upon  by  the 
trial  judge;  nor  unless  it  clearly  appears 
from  the  record  what  clause  or  paragraph  of 
the  Constitution  it  is  claimed  that  the  statute 
violates."  This  holding  was  a  restatement 
of  the  rulings  made  in  a  large  number  of 
cases  there  cited.  The  rule  is  wise,  salutary, 
and  well  established,  and  we  are  of  opinion 
tliat  it  is  not  permissible  to  either  revoke  or 
breach  it,  because  of  the  exigencies  of  a  par^ 
ticular  case. 

(1.%  Oa.  15) 

OANIDA  V.  STATE. 
(Supreme   Court  of  Georgia.     Jan.  30,   1908.) 

1.  Rape— iNSTBUcnoN. 

Where  the  evidence  showed  that  a  rape  had 
been  actually  committed,  and  there  was  nothing 
to  Indicate  the  perpetration  of  an  assault  not 
faicluded  in  the  crime  of  rape,  the  court  properly 
omitted  from  its  charge  any  instruction  as  to 
the  law  relating  to  the  offense  of  assault  with 
intent  to  commit  a  rape.  Pen.  Code  1895,  J  19 ; 
Johnson  v.  State.  73  Ga.  107 ;  Welbom  v.  State, 
116  Ga.  522,  42  S.  E.  773. 

The  testimony  of  a  witness  that  the  prosecu- 
trix "said  some  one  had  attempted  to  assault 
her*'  was  not  evidence  authorizing  a  charge  on 
the  law  of  assault  with  intent  to  commit  a  rape. 
as  such  testimony  was  merely  hearsay  and  of 
no  probative  value,  though  it  might  have  been 
considered  on  the  question  of  impeachment  of 
the  prosecutrix,  had  the  proper  foundation  been 
laid. 

2.  Saice— Evidence. 

There  was  ample  evidence  submitted  on  the 
trial  to  show  that  the  crime  of  rape  had  been 
conmiitted  on  the  person  of  the  prosecutrix  at 
the  time  and  place  alleged  in  the  indictment 
She  testified  positively  that  the  accused  was  the 
perpetrator  ot  the  crime,  and  there  was  evidence 
for  the  state  tending  to  corroborate  her  testi- 
mony on  this  point.  Under  the  state's  evidence 
there  was,  perhaips,  some  question  whether  the 
prosecutrix  was,  immediately  after  the  commis- 
sion of  the  offense,  so  certam  of  the  identity  of 
the  accused  as  the  guilty  party.  The  defense 
was  alibi,  and  the  testimony  of  a  large  number 
of  witnesses  for  the  accused  tended  to  show  that 
it  was  impossible  for  him  to  have  been  present 
at  the  scene  of  the  crime  when  it  was  com- 
mitted. It  was  the  province  of  the  jury  to  judge 
of  the  credibility  of  the  witnesses,  and  to  de- 
termine what  was  the  truth  of  the  case. 

The  evidence  authorized  the  verdict  finding  the 
accused  guilty;  the  judge  who  tried  the  case 
declined  to  grant  a  new  trial^  thus  approving 
the  verdict ;  and  the  judgment  is  affiimed. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Troup  County; 
R.  W.  Freeman,  Judge. 


Ingram  Canida  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

B.  T.  Moon,  for  plaintiff  in  error.  J.  R. 
Terrell,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.     Judgment  affirmed.     All 

the  Justices  concur. 


HARTFORD  FIRE   INS.  CO.  r.  I/IDDELL 

CO. 
(Supreme  Court  of  Georgia.     Jan.  81,   1908.) 
Insubancb  —  Policy  —  Corditions^Incum* 

BHAKCES.     - 

A  policy  of  fire  insurance  was  issued  by  an 
insurance  company  to  A.  upon  two  described 
articles  of  personal  property.  It  was  provided 
in  the  policy  that  the  loss  should  be  payable 
to  B.  and  C.  as  their  interests  may  appear. 
At  the  time  the  policy  was  issued  the  interest 
of  B.  was  as  a  purchase-money  creditor  retain- 
ing title  to  secure  the  payment  of  the  same  to 
one  of  the  articles,  and  the  interest  of  C.  was 
of  a  similar  nature  as  to  the  other  article. 
These  facts  were  known  to  the  company  at 
the  time  the  policy  was  issued.  Subsequently  to 
the  issuance  of  the  policy  A.  executed  and  de- 
livered to  B.  a  chattel  mortgage  upon  his  inter- 
est in  the  article  purchased  from  C.  The  policy 
contained  a  stipulation  that  the  same  should  be 
void  "if  the  subject  of  insurance  be  personal 
property,  and  be  or  become  incumbers  by  a 
chattel  mortgage."  Held,  that  the  execution  and 
delivery  of  the  chattel  mortgage  dy  A.  to  B. 
worked  a  forfeiture  of  the  policy  under  the 
stipulation  against  incumbrancing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dit 
vol.  28.  Insurance,  §§  829-fe9.] 

(Syllabua  by  the  Court.) 

Error  from  Superior  Court,  Early  County ; 
E.  J.  Reagan,  Judge. 

Action  by  the  Liddell  Company  against  the 
Hartford  Fire  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

The  Liddell  (Company  brought  suit  against 
the  Hartford  Fire  Insurance  Company.  The 
petition  contained  two  counts.  The  first 
count  alleged  that  the  defendant  issued  to 
E.  S.  Collins  a  fire  insurance  policy,  a  copy 
of  which  is  attached  to  the  petition;  that 
the  property  insured  was  totally  destroyed 
by  fire,  with  the  exception  of  a  boiler  and 
engine  mentioned  therein,  which  were  not  en- 
tirely destroyed ;  that  the  proofs  of  loss  were 
duly  submitted  in  accordance  with  the  terms 
of  the  policy;  that  Collins,  for  a  valuable 
consideration,  after  the  loss  had  occurred, 
transferred  all  of  his  interest  in  the  policy 
to  the  plaintiff.  The  second  alleged  that  on 
August  27,  1903,  the  defendant  issued  to  Col- 
lins a  policy  of  fire  insurance  which  was  to 
run  for  a  term  of  one  year;  that  attached 
to  the  policy  was  a  slip,  duly  signed  by  the 
agent  of  the  company,  which  provided  that  a 
loss  under  the  policy  was  to  be  adjusted  with 
Collins,  but  was  to  be  payable  **to  the  Liddell 
Company  and  the  R.  D.  Cole  Manufacturing 
Company  as  their  interests  may  appear"; 
that  the  interest  of  the  Liddell  Company  was 
known  to  the  defendant  at  the  time  that  the 
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policy  was  issued,  snch  interest  being  that 
'tbey  liad  sold  to  Collins  a  gin  outfit,  being 
the  glD  outfit  insured,  with  the  exception  of 
the  engine  and  boiler,  and  had  retained  title 
to  the  same  by  an  instrument  in  writing; 
that  on  May  3,  1904,  plaintiff  approached  the 
defendant,  tlirough  its  authorized  agent,  and 
stated  to  hhn  that  they  desired  the  policy 
renewed  upon  its  expiration,  whereupon  such 
agent  then,  and  there,  in  writing,  agreed  that 
he  would  renew  the  policy  upon  its  expira- 
tion, the  loss  on  the  same  to  be  made  pay- 
able to  the  Llddell  Company  as  their  interest 
might  appear ;  that  the  agent  at  the  time  of 
this  agreement  knew  of  the  interest  of  the 
Llddell  Company,  and  that  company  agreed 
to  pay  the  premium  in  the  event  that  Collins 
failed  to  do  so ;  that  on  August  27,  1904,  the 
defendant,  through  its  agent,  did  renew  the 
policy  in  accordance  with  the  agreement  at- 
tached thereto,  but  without  making  the  loss 
payable  to  Ldddell  Company  as  their  interest 
may  appear;    that  Collins  was,  on  the  date 
that  the  policy  was  renewed,  indebted  to  the 
Llddell    Company,  and  at  the  time  of  the 
filing  of  the  present  suit  was  still  indebted, 
and  title  was  retained  in  the  Llddell  Compa- 
ny as  security  for  the  payment  of  such  debt, 
which  fact  was  known  to  the  defendant  at 
the  time  that  the  policy  was  issued ;  that  the 
premium  has  been  paid;  tliat  on  October  28, 
1904,  the  property  insured,  being  of  the  value 
of  not  less  than  $3,000,  was  destroyed  by  fire, 
with  the  exception  of  the  boiler  and  engine, 
which  was  not  so  destroyed;   that  proofs  of 
loss  have  been  duly  furnished  in  accordance 
with  the  terms  of  the  policy.    The  prayer  of 
the  petition  Is  that  the  policy  be  reformed  by 
adding  the]:^to  the  loss  payable  clause  above 
referred  to,  which  was  omitted  therefnom  by 
mistake,  and  that  Judgment  be  rendered  in 
favor  of  the  plaintiff  against  the  defendant 
for  the  amount  of  their  interest  in  the  sub- 
ject-matter of  the  policy,  which  was  alleged 
to  be  $1,749.28,  besides  interest     It  is  al- 
leged, also,  that  subsequent  to  the  loss  Collins 
transferred  to  the  plaintiff  all  his  interest 
in  the  policy. 

The  defendant  filed  an  answer  admitting 
some  of  the  averments  in  the  petition  and  de- 
nying others.  The  only  portions  of  the  an- 
swers which  are  now  material  are  those 
which  alleged  that  the  policy  contained  the 
stipulation :  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  if  the  interest 
of  the  Insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  in- 
surance be  personal  property  and  be  or  be- 
come incumbered  by  a  chattel  mortgage,"  and 
that  subsequent  to  the  issuance  of  the  policy 
Collins  executed  and  delivered  to  the  Llddell 
Company  a  chattel  mortgage  as  additional 
security  foi^  the  debt  alleged  to  be  due  by 
Collins  to  the  Liddell  Company,  such  mort- 
gage covering  the  boiler  and  engine  and  ap- 
purtenances referred  to  in  the  policy  as  orig- 
inally written,  and  that  this  constituted  a 


breach  of  the  conditions  of  the  policy  and 
rendered  the  same  null  and  void. 

At  the  trial  it  appeared  from  the  evidence 
that  the  policy  was  issued  to  Collins  to  Insure 
him  against  loss  by  fire  on  his  ginning  outfit, 
boiler,  and  engine,  and  that  the  policy  orig- 
inally issued  had  attached  to  it  a  loss  clause 
making  the  same  payable  to  the  R.  D.  Cole 
Manufacturing  Company  and  Llddell  Com- 
pany as  their  interests  may  appear.  It  also 
appears  that  this  clause  was  by  mistake  omit- 
ted from  the  policy  when  It  was  renewed. 
The  evidence  discloses  that  the  several  In- 
terests of  the  parties  named  in  the  policy 
were  derived  under  the  following  circum- 
stances: Collins  had  purchased  the  gin  out- 
fit from  the  Liddell  Company,  and  that  com- 
pany had  retained  title  to  the  same  until  it 
was  paid.  Collins  had  purchased  the  boiler 
and  engine  and  appurtenances  from  the  R.  D. 
Cole  Manufacturing  Company,  and  that  com- 
pany had  retained  title  to  the  same  until  the 
purchase  mon^  was  paid.  All  of  these  facts 
were  known  to  the  insurance  company 
through  the  agent  who  issued  the  policy  at 
the  time  that  the  policy  was  Issued.  Subse- 
quently to  the  issuance  of  the  policy  Collins, 
without  the  knowledge  or  consent  of  the  com- 
pany, executed  to  the  Liddell  Company  a 
chattel  mortgage  upon  his  interest  in  the 
boiler  and  engine  purchased  from  the  R.  D. 
Cole  Manufacturing  Company ;  the  mortgage 
stating,  in  terms,  that  it  was  subject  to  the 
claim  for  purchase  money  secured  by  the  re- 
tention of  title  by  the  R.  D.  Cole  Manufactur- 
ing Company.  At  the  close  of  the  evidence 
the  defendant  moved  that  a  verdict  be  direct- 
ed in  Its  favor  upon  the  ground  that  the  exe- 
cution and  delivery  of  the  chattel  mortgage 
upon  the  boiler  and  engine,  without  the 
knowledge  or  consent  of  the  defendant,  work- 
ed a  forfeiture  of  the  policy.  This  motion 
was  overruled,  and  the  defendant  excepted. 
The  court  then  directed  a  verdict  in  favor  of 
the  plaintiff,  and  the  defendant  excepted. 

King,  Spalding  &  Little,  for  plaintiff  in 
error.  A,  G.  Powell,  W.  C.  Worrlll,  J.  R. 
Pottle,  and  C.  L.  Glessner,  for  defendant  In 
error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  The  facts  of  this  case  may  be  thus 
summarized:  Collins  was  the  owner  of  a 
ginning  outfit,  as  well  as  a  boiler  and  engine 
and  appurtenances.  The  ginning  outfit  had 
been  purchased  from  the  Llddell  Company, 
and  that  company  had  retained  title  to  se- 
cure the  purchase  money.  The  boiler  and 
engine  had  been  purchased  from  the  R.  D. 
Cole  Manufacturing  Company,  and  that  com- 
pany had  retained  title  to  secure  the  pay- 
ment of  the  purchase  money.  The  policy  of 
Insurance  was  Issued  with  full  knowledge 
on  the  part  of  the  insurance  company  that 
such  was  the  condition  of  the  title.  When 
the  first  policy  was  issued  there  wss  a  pro- 
vision in  the  policy  that  the  loss  should  be 
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payable  to  the  companies  above  referred  to 
as  their  interests  may  appear.  This  clause 
was,  by  mistake,  omitted  from  the  policy 
when  it  was  renewed.  The  evidence  estab- 
lished the  fact  that  this  was  due  to  a  mis- 
take, and  it  is  conceded  that  the  case  is  to 
be  treated  as  if  such  clause  had  been  duly 
attached  to  the  policy.  Subsequ^itly  to  tbe 
Issuance  of  the  policy  Collins  gave  the  Lid- 
dell  Company  a  mortgage  on  his  interest  in 
the  boiler  and  engine.  The  insurance  com- 
pany pleaded  that  the  execution  and  de- 
livery of  this  mortgage  was  a  breach  of  that 
provision  in  the  policy  which  declares  that 
the  same  "shall  be  void  If  the  subject  of  in- 
surance be  personal  property  and  be  or  be- 
come incumbered  by  a  chattel  mortgage.*' 
Policies  of  fire  insurance  often  contain  a 
stipulation  that  if  there  be  a  sale  of  the 
property  or  a  change  of  interest  in  the  same, 
or  an  alteration  of  the  same,  that  the  policy 
will  be  void.  A  condition  in  a  policy  that 
the  policy  "shall  be  void  if  the  subject  of 
insurance  be  personal  property  and  be  or 
become  incumbered  by  a  chattel  mortgage*' 
is  a  reasonable  requirement;  and  when  the 
insured  accepts  a  policy  with  this  condition 
in  it,  and  commits  a  breach  of  the  condition, 
he  cannot  recover  in  case  the  property  Is 
destroyed  by  fire.  Alston  v.  Pheniz  Ins. 
Oo..  100  Ga.  287,  27  S.  B.  981. 

It  is  the  contention  of  the  defendant  In 
error  that  the  giving  of  the  mortgage  to  the 
Liddell  Company  on  the  boiler  and  engine 
did  not  violate  this  condition,  because  they 
and  Collins  sustained  the  relation  of  Joint 
owners  of  the  property  to  the  insurer,  and 
the  transduction  was  but  a  shifting  of  their 
interest  and  was  not  violative  of  the  condi- 
tion of  the  policy.  By  the  great  preponder- 
ance of  authority,  where  the  subject  of  in- 
surance is  partnership  property,  and  the  in- 
sured are  partners,  a  sale  by  one  partner 
to  another  is  not  such  an  alienation  as  will 
work  a  forfeiture  of  the  policy  under  a  stip- 
ulation of  this  character.  1  May  on  Ins. 
(4th  Ed.)  i  279;  1  Biddle  on  Ins.  218;  Hoff- 
man V.  iEtna  Ins.  Co.,  32  N.  T.  405,  88  Am. 
Dec.  337;  Pierce  v.  Nashua  Ins.  Co.,  60  N. 
H.  297,  9  Am.  Bep.  235;  Allemania  Fire 
Ins.  Co.  V.  Peek,  133  111.  220,  24  N.  E.  538, 
23  Am.  St  Bep.  610;  German  Mut  Pire  Ins. 
Co.  V.  Fox,  4  Neb.  (Unof.)  833,  96  N.  W.  652, 
63  L.  B.  A.  334;  Powers  v.  Guardian  Ins. 
Co..  136  Mass.  108,  40  Am.  Bep.  20;  Lock- 
wood  V.  Middlesex  Assur.  Co.,  47  Conn.  553. 
Our  own  case  of  Ga.  Home  Ins.  Co.  v.  Hall, 
94  Ga.  630,  21  S.  E.  828,  is  in  accord  with 
the  current  of  authority.  Likewise  a  trans- 
fer from  one  Joint  owner  to  another,  be- 
cause of  their  common  and  undivided  own- 
ership of  the  whole  property,  will  not  ter^ 
mlnate  an  Insurance  policy  issued  to  the 
Joint  owners,  because  of  a  covenant  against 
alienation  or  incumbrancing.  2  Cooley's 
Briefs  on  the  Law  of  Ins.  1726.  The  under- 
lying principle  of  the  proposition  that  a 
covenant  against  alienation  by  the  insured 


does  not  terminate  a  policy  issued  to  part- 
ners on  partnership  property  because  of  a 
transfer  of  interest  by  one  partner  to  his 
copartner  is  that  each  partner  is  interested 
in  the  whole  property,  and,  as  the  insurer 
contracted  to  insure  the  purchasing  partner's 
interest  in  the  whole  property,  the  hazard  is 
not  increased  because  the  purchasing  part- 
ner has  acquired  a  greater  Interest  in  the 
property  by  a  transfer  of  his  copartner's 
share.  The  same  reasoning  which  supports 
this  proposition  applies  to  a  mortgage  by 
one  partner  to  liis  copartner  upon  his  Inter- 
est in  the  partnership  property.  Alston  v. 
Phenix  Ins.  Co.,  supra.  A  controlling  ques- 
tion, therefore,  is  whether  the  insured  and 
the  mortgagee  were  Joint  owners  of  the  prop- 
erty insured,  so  as  to  take  their  transaction 
out  of  the  operation  of  the  covenant  against 
incumbrancing  the  property. 

In  the  first  place  it  may  be  observed  that 
the  policy  only  purported  to  insure  Collins 
against  fire.  The  loss  payable  clause  vras 
but  a  power  of  appointment  to  pay  to  the 
Liddell  Company  the  loss  incurred  by  fire 
as  their  interest  might  appear.  The  insurer 
did  not  insure  the  Liddell  Company's  prop- 
erty but  that  of  Collins.  The  inhibition 
against  Incumbrancing  had  no  reference  to 
the  Liddell  Company  transferring  their  re- 
served title  note.  If  liddell  Company  bad 
relinquished  their  interest  in  the  pr(q;)erty, 
or  their  debt  had  been  paid  before  loss,  Col- 
lins could  have  collected  the  Insurance. 
Again,  the  reason  of  the  rule  allowing  Joint 
owners  to  shift  their  interests  from  one  to 
another  without  violating  this  condition 
rests  upon  their  common  and  undivided  own- 
ership of  the  whole  property.  Here  the  Lid- 
dell C6mpany  had  a  reserved  title  note  to 
one  article  of  the  property,  and  the  mortgage 
was  taken  by  them  on  other  articles  of  proi>- 
erty.  There  was  not  that  community  of  in- 
terest in  the  whole  property  which  made 
them  Joint  owners  with  Collins,  although  the 
different  items  of  personalty  were  used  to 
operate  a  single  enterprise.  When  the  policy 
was  issued  the  Liddell  Company  had  no  in- 
terest by  lien  or  otherwise,  in  the  property 
upon  which  the  mortgage  was  subsequently 
given.  From  these  considerations  it  would 
seem  dear  that  the  Liddell  Company  was 
neither  Joint  owner  with  Collins,  nor  insured 
by  the  policy,  but  only  held  a  power  of  ai>- 
pointiuent  to  collect  the  insurance  money  due 
to  Collins  in  case  of  loss. 
'  But  the  defendant  in  error  contends  that 
the  language  of  the  loss  payable  clause  im- 
plies more  than  a  power  of  appointment  to 
receive  the  money  in  case  of  loss;  that  it  is 
equivalent  to  the  insurer's  assent  to  subse- 
quent incumbrances  to  the  same  appointees. 
One  to  whom  a  policy  is  thus  made  payable 
is  not  an  assignee  thereof,  and  must  claim 
in  the  right  of  the  party  insured,  and  not  In 
tiis  own.  Bates  v.  Equitable  Ins.  Co.  10 
Wall.  (U.  S.)  38,  19  L.  Ed.  882;  Hale  v.  Me- 
chanics' Ins.  Co.,  6  Gray  (Mass.)  1G9;    and 
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ca&es  cited  to  this  case  in  66  Am.  Dec.  413. 
The  direction  as  to  the  payment  of  the  mon- 
ey, should  loss  occur  during  the  existence  of 
the  policy  contract,  does  not  remotely  suggest 
a  waiver  of  any  condition  in  the  policy.    The 
insurer  only  assents  to  the  nomination  of  an- 
other to  receive  what  may  be  due  the  in- 
sured under  the  policy.    The  words  "as  his 
interest  may  appear*'  only  serve  to  limit  the 
appointee's  recovery.    If  his  interest  be  less 
than  the  amount  due  on  the  policy,  he  could 
not    recover,    over   the   Insured's   objection, 
from  the  insurer,  the  excess  over  his  debt 
These  words  will  estop  the  insurance  com- 
pany from  insisting  that  the  exact  nature  or 
amount  of  the  appointee's  interest  was  not 
stated  in  its  assent,  but  cannot  be  enlarged 
into  a  consent  to  a  subsequent  mortgage.    A 
loss  payable  clause  of  this  nature  only  means 
that  the  insurer  has  notice  that  the  person  to 
whom  payment  is  to  be  made  In  the  event 
of   loss   has  some  interest  in  the  ptroperty, 
and  to  the  extent  of  that  interest  as  then 
existing  agrees  to  pay  to  such  person  out  of 
its  liability  on  the  policy.    If  the  appointee's 
interest  be  that  of  a  mortgagee  a  renewal  of 
the  mortgage  on  the  same  property  to  secure 
the  original  debt,  in  whole  or  In  part,  will 
not  violate  the  policy  provision  against  a 
subsequent  mortgage.    This  is  so  for  the  rea- 
son that  it  is  the  same  hazard  of  which  the 
insurer  had  knowledge  when  it  assented  to 
pay    the    loss    to    the    insured's    appointee. 
Koshland  v.  Home  Mut  Ins.  Co.,  31  Or.  321, 
50  Pac.  567;   Kansas  Farmers*  Fire  Ins.  Co. 
V.  Saindon,  52  Kan.  486,  36  Pac.  983;  Weiss 
V.  Am,  Fire  Ins.  Co.,  148  Pa.  349,  23  Atl.  991. 
The  case  in  hand  is  not  one  where  the  ap- 
pointee renewed  his  debt,  but  where  the  in- 
sured executed  to  the  appointee  a  subsequent 
mortgage  on  a  portion  of  the  insured  prop- 
erty not  embraced  in  the  appointee's  original 
security.    It  does  not  matter  that  the  subse- 
quent mortgage  was  to  secure  the  same  debt, 
since  the  policy  forbade  any  subsequent  in- 
cumbrance by  chattel  mortgage.    The  insurer 
evinced  its  willingness  to  pay  the  loss,  if  any, 
to  the  insured's  appointee  according  to  the 
then  existing  status,  but  specially  stipulated 
that   the    insured   should    not   change   that 
status  by  a  subsequent  chattel  mortgage.    A 
ease  much  in  point  is  that  of  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.  (C.  C.)  121  Fed. 
929.    The  Insurance  company  issued  its  pol- 
icy to  the  Atlas  Reduction  Company.    Thirty 
days  thereafter  the  insured  gave  a  mortgage 
on  certain  real  estate,   and  also  a  chattel 
mortgage  to  D.  and  9..  and  on  the  same  day 
the  company's  agent  indorsed  on  the  policy  a 
statement  that  loss,  if  any,  was  payable  to 
D.  and  S.  as  their  interest  may  appear,  sub- 
ject to  the  conditions  in  the  policy.    The  pol- 
icy contained  a   clause  that,   unless   other- 
wise provided  by  agreement  indorsed  thereon, 
it  would  become  void  "if  the  subject  of  in- 
surance be  personal  property  and  be  or  be- 
come   incumbered   by    a   chattel   mortgage." 
The  Insurer  had  no  actual  knowledge  of  the 


mortgage  at  the  time  the  indorsement  was 
made  on  the  policy,  and  it  was  held  that  this 
Indorsement  was  not  sufficient  to  show  the 
assent  of  the  insurance  company  to  the  chat- 
tel mortgage.  We  think  that  this  contention 
of  the  defendant  in  error  is  also  unsound. 
The  execution  of  the  chattel  mortgage  vio- 
lated the  condition  of  the  policy  against  in- 
dict in  favor  of  the  plaintiff, 
cumbrance,  and  it  was  error  to  direct  a  ver^ 
.  Judgment  reversed.  All  the  Justices  con- 
cur»  except  HOLDEN,  J.,  not  presiding. 


GOLATT  V.  STATB. 


(130  Ga.  18) 


(Supreme  Court  of  Georgia.     Jan.  31,   1908.) 

1.  Homicide— Evidence— Threats. 

On  the  trial  of  one  charged  with  murder, 
a  threat  uttered  by  the  accused  against  the 
deceased  shortly  before  the  homicide  was  admis- 
sible in  evidence,  as  tending  to  show  malice,  al- 
though it  was  stated  in  a  conditional  form. 

[Ed.  Note.— Foir  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide.  SS  293-^.] 

2.  Same— INSTBUCTIONS. 

No  question  of  manslaughter  was  involved 
in  the  case.  The  evidence  showed  a  case  of  will" 
ful  murder.  The  statement  of  the  accused  wai 
to  the  effect  that  the  woman's  death  was  caused 
by  an  accident  not  involving  criminal  respon- 
sibility on  his  part.  The  accused  was  convicted 
of  murder.  It  was,  therefore,  not  .error  harm- 
ful to  him,  or  requiring  a  new  trial,  that  the 
court  said  to  the  jury  that,  '*if  there  is  any 
manslaughter  in  the  case,  it  is  voluntary  man- 
slaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  SS  71&-720.] 

3.  Obiminal  Law— Tbial--Cosbciito   Jubt— 
Remabks  of  Judge. 

The  presiding  judge  should  not  unduly  urge 
a  jnry  to  find  a  verdict  and  employ  such  ex- 
pressions as  to  injuriously  affect  the  defense  of 
the  accused.  This  is  especially  true  in  a  capital 
case,  where  the  doctrjne  of  reasonable  doubt  and 
the  right  of  a  jury  to  recommend  to  mercy  are 
involved ;  but  under  the  facts  of  this  case,  if 
error  at  all,  it  w^s  not  such  as  to  require  a  re- 
versal th^t  the  court,  after  the  jury  had  been 
deliberating  for  some  time,  inquired  of  them  if 
they  had  reached  a  verdict,  and,  upon  being 
answered  in  the  negative,  stated  to  them  that 
it  was  their  duty  to  agree  in  the  case,  that  it 
had  been  fairly  and  fully  submitted  to  their  con- 
sideration, that  no  juror  should  "stick  out'*  in  a 
spirit  of  stubbornness,  that  it  was  no  credit  to  a 
juror  to  do  that,  but  that  if  any  juror  had 
honest,  abiding  convictions  which  he  found  it 
impossible  to  reconcile,  after  due  consultation 
with  other  jurors,  *iet  nim  stand  by  them,"  and 
that  it  was  the  duty  of  the  jurors  to  confer 
together  and  malce  an  honest  effort  to  agree. 
Nor  will  it  require  a  reversal  that,  after  the 
jurors  had  agam  deliberated  for  some  time,  he 
again  gave  them  similar  instruction,  including 
the  expression,  ''But,  under  the  law  which  I 
have  already  given  you  in  charge,  you  should 
have  no  trouble  in  agreeing,"  the  judge  having 
also  charged  them  as  to  their  ri^ht  to  recommend 
the  prisoner  to  be  punished  by  imprisonment  for 
life.  (Holden  and  Atkinson,  JJ;,  dissenting  on 
this  point.) 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  2(fe9.] 

(S-yllabus  by  the  Court.) 

Error  from  Superior  Court,  Columbia  Conn* 
ty;  H.  C.  Hammond,  Judge. 
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Robert  Golatt  was  conyicted  of  murder, 
and  brings  error.    Ajffirmed. 

6.  L.  Callaway,  for  plaintiff  in  error. 
John  M.  Graham,  J.  S.  Reynolds,  Sol.  Gen., 
and  John  O.  Hart,  Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Robert  Golatt  was  indicted 
for  the  murder  of  Edie  Moore,  by  knocking 
her  in  the  head  with  an  ax.  He  was  convict- 
ed, moved  for  a  new  trial,  and  upon  its  re- 
fusal brought  the  case  to  this  court  by  biH 
of  exceptions. 

The  grounds  of  the  motion  for  a  new  trial 
are  sufficiently  disposed  of  in  the  headnotes 
without  discussion,  except  those  which  com- 
plain that  the  judge  imduly  urged  the  jury 
to  agree  upon  a  verdict,  and  used  expressions 
in  doing  so  which  were  calculated  to  injure 
the  defendant  Expressions  quite  similar  to 
some  of  those  used  by  the  presiding  judge 
were  held  not  to  require  a  reversal  in  Allen 
v.  Woodson,  50  Ga.  53,  63,  Parker  v.  Georgia 
Paa  R.  Ck>.,  83  Ga.  539,  10  S.  E.  233,  and 
Chandler  v.  State,  124  Ga.  821,  53  S.  E.  91 
(3).  In  11  Encyc.  PI.  &  Pr.  304,  it  is  said 
that  'the  trial  judge  is  vested  with  large  dis- 
cretion in  the  conduct  of  judicial  proceed- 
ings, and  he  may  properly  admonish  the  jury 
as  to  the  desirability  and  importance  of 
agreeing  on  a  verdict,  and  may  urge  them 
to  make  every  effort  to  do  so  consistent  with 
their  consciences.''  In  the  text  and  the  notes 
appended  thereto  are  collected  a  number  of 
charges  on  this  subject  which  have  been  held 
by  various  courts  not  to  be  erroneous  or  to 
require  a  new  trial.  It  was  argued  by  coun- 
sel for  plaintiff  in  error  that,  if  the  expres- 
sions employed  by  the  presiding  judge,  when 
taken  singly,  did  not  require  a  new  trial, 
nevertheless,  when  they  were  gathered  to- 
gether, their  cumulative  force  was  injurious 
to  the  defendant.  We  incline  to  think  that 
our  brother  of  the  circuit  bench  may  have 
carried  his  charges  on  this  subject  very  near 
or  quite  to  the  limit  of  what  is  permissible. 
If  the  case  were  one  of  conflicting  evidence, 
of  closely  contested  issues  of  fact,  or  of  cir- 
cumstantial evidence,  or  if  there  were  any 
errors  in  the  charges  or  rulings  of  the  court 
on  other  subjects  to  which  exception  was  tak- 
en, we  should  be  less  reluctant  to  reverse  the 
judgment  below  on  account  of  them,  when 
taken  in  connection  with  these  repeated  and 
somewhat  emphatic  admonitions.  But  the 
case  before  us  Is  one  of  shocking  murder, 
with  no  conflict  in  evidence,  and  no  apparent 
ground  for  palliation.  The  defendant's  own 
statement  was  palpably  untrue  on  its  face, 
and  was  utterly  incredible. 

The  evidence  for  the  state  showed  with- 
out conflict  that  the  accused  and  the  deceased 
were  living  in  unlawful  cohabitation,  and 
that  they  had  frequent  quarrels  and  he  used 
violence  upon  her;  that  she  reported  one  of 
the  assaults  to  her  employer,  some  of  whose 
land  the  accused  was  planting,  either  as  a 
tenant  or  as  a  cropper;  that  the  employer 
spoke  to  him  about  it,  but  he  begged  not  to 


be  prosecuted,  and  his  request  was  granted; 
that  just  before  the  homicide  he  was  curs- 
ing; that  he  took  a  gun,  and  went  to  her, 
and  ordered  her  to  put  down  a  baby  which 
she  had  in  her  arms,  and  of  which  he  was 
the  father ;  that,  upon  her  refusing  to  do  so, 
he  put  down  the  gun,  took  up  an  ax,  pulled 
the  baby  from  her  arms,  and  laid  it  on  the 
bed ;  that  she  took  hold  of  the  ax  which  he 
had  in  his  hand,  and  a  struggle  ensued  for  its 
possession ;  that  she  finally  turned  loose  the 
ax  and  began  to  run  in  the  direction  of  her 
employer's  house ;  that  he  followed  her,  over- 
took her,  and  with  an  oath,  and  a  statement 
that  he  did  not  care  if  his  neck  should  be 
broken  for  it,  struck  her  on  the  head  twice, 
sticking  the  ax  intx>  her  skull,  crushing  it  on 
one  side,  and  causing  her  death.  There  was 
also  evidence  that  after  she  reported  his  pre- 
vious conduct  to  her  employer  he  seemed  to 
be  mad  about  it,  and  threatened  that  if  she 
went  to  tell  anything  more  on  him  after  they 
had  another  fuss  he  would  bet  that  she  would 
not  go  to  her  employer  any  more,  saying,  with 
an  oath,  that  he  would  kill  her.  The  employ- 
er testified  that,  on  the  day  before  the  hornl* 
cide,  the  accused  beat  the  deceased  with  a 
stick ;  that  the  witness  heard  her  screaming, 
and  went  to  the  house  where  the  two  lived, 
severely  reprimanded  the  accused,  and  warn- 
ed him  that  such  conduct  must  cease.  The 
accused  introduced  no  evidenoe,  but  relied  on 
his  statement  to  the  effect  that  the  deceased 
had  agreed  to  help  him  work  his  cotton ;  that 
they  had  a  quarrel  on  the  subject';  that  she 
threatened  to  kill  him,  and  picked  up  an  ax ; 
that  he  said  she  would  not  kill  him;  that 
"she  grabbed  the  ax  and  run,  and  I  run  In  her 
room  and  grabbed  it  from  her  and  took  it  from 
her,  and  she  had  the  ax,  and  I  had  hold  of  it, 
and,  tussling  over  the  ax,  both  of  us  fell  out 
of  the  door,  and  I  tried  to  take  it  from  her, 
and,  pulling  it  out  of  her  hand,  that  is  the 
cause  of  the  lick  hitting  her  back  there  (in- 
dicating the  back  of  the  he^d);  •  •  • 
and  I  didn't  intend  to  hit  her  with  it  nohow." 
He  gave  no  explanation  of  how  an  accidental' 
falling  out  of  a  door  drove  the  ax  into  her 
skull  or  crushed  it,  or  how  her  arm  happened 
to  be  broken,  or  she  was  beaten  in  the  breast, 
or  how  she  came  to  die,  not  in  front  of  the 
door,  but  near  the  corner  of  the  house,  all 
of  which  facts  were  shown  by  the  evidence. 

Under  the  facts  of  this  case,  we  think  there 
should  be  no  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
cur except  ATKINSON  and  HOLDBN,  JJ., 
dissenting. 

HOLDEN,  J.  (dissenting).  I  cannot  agree 
with  the  majori^  opinion  of  the  court  that 
the  judge  upon  the  trial  of  this  case  did  not 
commit  reversible  error  in  the  two  recharges 
to  the  jury  complained  of,  delivered  after 
they  had  first  retired  to  consider  the  case. 
It  appears  that  about  50  minutes  after  the 
jury  first  retired  to  consider  the  case  the 
court  sent  for  them  and  delivered  one  of  these 
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rechai^es,  and  after  tbey  bad  again  retired 
and  had  the  ease  under  consideration  for  1V& 
hoars  the  court  had  them  brought  before  him 
and  delivered  a  second  recharge.  In  my 
opinion  the  language  employed  by  the  court 
in  these  two  recharges^  especially  the  follow- 
ing language,  "It  is  your  duty  to  reach  a  ver- 
dict," and  "Now  go  into  your  room  and  agree 
on  <Hie,"  and  again,  "But,  under  the  law 
which  I  have  given  you  in  charge,  you  should 
have  no  trouble  in  agreeing,"  was  of  such  a 
character  as  to  mislead  the  Jury  as  to  their 
duty  and  press  them  too  hard  towards  the 
finding  of  a  verdict  In  the  absence  of  such 
recharges,  the  Jury  might  have  made  a  mis- 
trial, or  else  have  recommended  the  defend- 
ant to  the  mercy  of  the  court  The  ruling 
made  in  Parker  v.  Railway  Co.,  83  Ga.  539, 
10  S.  B.  233,  cited  in  the  majority  opinion, 
referred  to  a  charge  materially  different  from 
the  charges  to  which  exceptions  are  made 
in  the  case  before  us,  and  is  not  controlling. 
I  am  authorized  by  Mr.  Justice  ATKIN- 
SON to  state  that  he  concurs  in  the  views 
herein  expressed. 

(3  Oa.  App.  tfO) 

CHAMBLEE  v.  STATE.    (No.  9ia) 
(Court  of  Appeals  of  Gkorgia.    Jan.  27,  1906.) 

C^HINAI.  I»AW— EVIDEHCE. 

No  error  of  law  is  assigned,  and  the  evi- 
dence, though  weak,  warrants  the  verdict 
(Syllabus  by  the  0>urt.) 

Error  from  City  CJourt  of  Hall  County ;  J. 
C.  Boone,  Judge. 

Bin  Chamblee  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

W.  B.  Sloan,  for  plaintiff  in  error.  Fletch- 
er M.  Johnson,  Sol.,  for  the  State. 

HILIi»  C.  J.    Judgment  affirmed. 

(3  Qa.  App.  47S) 

WARE  V.  STATE.     (No.  901.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

CaiicTNAL  Law— Appeal— Revehsal. 

Neither  crime  nor  venue  Is  shown  by  the 
'evidence. 

(Syllabus  by  the  Courts 
Error  from  City  Court  of  Dalton;    J.  A. 
Iiongley,  Judge. 

Lon  Ware  was  convicted  of  crime,  and 
brings  error.    Reversed. 

C.  D.  &  F.  K.  McCutchen,  for  plaintiff  in 
error.  Sam.  P.  Maddox,  Sol.  Gen.,  for  the 
State. 

HILL,  C.  J.    Judgment  reversed. 


<%  Oa.  App.  426) 
CAMERON  V.  AMERICAN  SODA  FOUN- 
TAIN CJO.     (No.  786.) 
(Court  of  Appeals  of  Georgia.     Jan.  27,  1908.) 

1.  Tbiai>— Vbbdict— Form. 

The  form  of  a  verdict  rendered  by  a  jury 
is  immaterial,  where  both  parties  to  the  cause 
b^  agreement  consent  to  the  submission  of  a 
smgle  issue,  and  that  the  jury  may   return  a 


verdict  upon  that  issue  in  lang 
by  the  court  and  which  is  sufi 
gible  to  be  the  basis  of  a  legal  judgment. 

[Kd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   46.  Trial,  S§  708-772.] 

2.  Same. 

In  a  case  where  it  is  plain  under  the  plead- 
ings and  the  evidence  that,  if  two  separate  and 
independent  contracts  were  entered  into  between 
the  parties,  the  verdict  should  be  for  the  plain- 
tiff (the  amount  of  his  claim  not  boing  disputed), 
but  that  if  only  one  contract,  in  its  terms  and 
nature  an  entire  contract,  was  entered  into  by 
the  parties,  then  as  a  matter  of  law  the  finding 
of  the  jury  should  be  in  favor  of  the  defendant, 
a  verdict:  "We,  the  jury,  find  in  favor  of  the 
entire  contract*'— is  such  a  verdict  as  authorizes 
a  judgment  in  favor  of  the  defendant,  and  for 
costs  against  the  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  774-776,  809-812.] 

3.  Appeal— I NSTSuonoNB— Harmless   Ebbob. 

The  portions  of  the  charge  of  the  court 
to  which  exceptions  are  taken  are  not  erroneous. 
When  considered  in  the  light  of  the  explanatory 
note  of  the  court,  the  instructions  complained  of 
were  aptly  adjusted  to  the  issues  raised  by  the 
pleadings  and  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  CJourt  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  A.  McD.  Cameron  against  the 
American  Soda  Fountain  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er> 
ror.    Affirmed. 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton,  for  defendant  in  error. 

BUSSELL,  J.  A.  McD.  Cameron,  the 
plaintiflF  in  error,  sued  out  an  attachment 
against  the  American  Soda  Fountain  Com- 
pany as  a  nonresident,  and  summons  of  gar- 
nishment was  served  up  the  Dr.  Bell  &  Lee 
Drug  Company  in  pursuance  of  this  attach- 
ment A  declaration  in  attachment  was  filed 
in  the  city  court  of  Sylvester,  in  which  it 
was  alleged  that  the  soda  fountain  company 
was  indebted  to  the  plaintiff  for  the  purchase 
price  of  a  soda  water  apparatus  and  steel 
fountain,  for  which  it  was  alleged  the  de- 
fendant had  promised  to  pay  him  $225.  At- 
tached to  the  declaration  was  an  account, 
properly  verified.  The  evidence  in  behalf  of 
the  plaintiff  was  to  the  effect  that  the  part- 
nership of  A.  McD.  Cameron  &  Son  (of  which 
the  plaintifF  was  a  member)  sold  to  the 
American  Soda  Fountain  Company  the  ap- 
paratus in  question,  and  that  the  company's 
agent,  one  S.  J.  Jones,  agreed  to  pay  Cam- 
eron &  Son  |225  for  it;  that,  after  they  had 
traded  on  the  small  second-hand  soda  foun- 
tain, Cameron  &  Son  bought  an  apparatus 
from  the  agent  of  the  American  Soda  Foun- 
tain Company,  agreeing  to  pay  about  $700 
for  it,  and  that,  if  it  were  shipped,  the  $225 
should  be  applied  on  the  price  of  the  new 
one;  that  the  new  one  was  not  shipped  at 
the  time  they  said  they  would  ship  it,  and 
has  never  been  shipped.  It  was  further 
shown  that  the  soda  fountain  formerly  own- 
ed by  Cameron  Sc  Son  was  taken  by  the 
agent,  Jones,  and  sold  to  one  Alexander. 

The  contention  of  the  plaintiff  was  that 
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the  contract  of  sale  was  separate  and  dis- 
tinct from  the  contract  to  bny  a  new  soda 
fountain,  and  that,  as  the  fountain  taken 
from  his  firm  was  never  paid  for,  he  was  en- 
titled to  a  judgment  for  the  purchase  price. 
It  was  shown,  as  a  reason  why  he  alone 
should  be  paid,  that  he  had  purchased  the 
interest  of  the  other  member  of  the  partner- 
ship Mr.  Warren  A.  Cameron.  The  testi- 
mony for  the  plaintiff  further  showed  that  a 
telegram  was  sent  to  the  defendant  on  April 
6,  1901,  not  to  ship  the  apparatus  which  the 
plaintiffs,  Cameron  &  Son,  contracted  to  buy, 
because  they  wanted  larger  apparatus,  and 
that  the  defendant,  in  response  to  their  tele- 
gram, sent  a  salesman  to  see  them  in  regard 
to  the  matter.  After  discussing  the  matter 
with  the  salesman,  they  agreed  to  take  the 
same  apparatus  which  had  preyiously  been 
ordered.  According  to  the  testimony  for  the 
plaintiff,  no  new  contract  was  drawn  up,  be-, 
cause  Cameron  &  Son  had  decided  to  take 
the  apparatus  originally  ordered,  and  subse- 
quent to  the  visit  of  the  salesman  nothing 
was  said  or  done  by  Cameron  &  Son  to  re- 
tard or  prevent  the  shipment  of  the  fountain, 
which  they  had  agreed  to  buy  of  the  defend- 
ant Warren  A.  Cameron  testified  in  behalf 
of  the  plaintiff:  "I  sold  him  the  apparatus 
we  had  for  $225,  and  then,  after  we  had 
agreed  on  the  price  of  mine,  I  bought  one 
from  hluL  They  were  entirely  two  different 
transactions.  When  Jones  came  in  the  store, 
the  first  thing  he  did  was  to  look  at  the  lit- 
tle soda  fountain  and  ask  me  what  I  would 
take  for  it.  I  told  him  I  wanted  to  use  it 
myself,  and  he  said  that  If  we  could  agree  on 
the  price  he  would  like  to  take  it  off  my 
hands  and  sell  me  a  new  one.  He  made  me 
some  offer,  and  I  would  not  take  it,  and  I 
finally  got  him  up  to  $225,  and  we  traded. 
*  •  ♦  The  outfit  that  the  defendant  got 
from  us  was  worth  $225,  and  that  was  what 
they,  through  their  agent,  Jones,  agreed  to 
pay  us  for  it" 

The  defendant  pleaded  that  the  contract 
was  an  entire  contract,  and  asked  for  dam- 
ages by  way  of  recoupment  It  alleged  that 
it  had  completed  the  fountain  ordered  by 
Cameron  &  Son,  and  had  l>een  put  to  an  ex- 
pense of  $356  for  labor  and  material,  and 
would  have  delivered  it  but  for  the  telegram, 
sent  by  them  asking  that  the  fountain  be  not 
shipped;  and  it  averred  that  it  stood  ready 
to  deliver  the  fountain  purchased  of  it  and  to 
comply  with  the  contract  The  contract  was 
put  in  evidence  by  the  defendant  It  was 
signed  by  Cameron  &  Son  and  dated  March 
25,  1004.  The  apparatus  to  be  shipped  was 
specifically  described  in  detail,  and  it  was 
provided  therein  that  $75  of  the  purchase- 
price  should  be  paid  on  receipt  of  the  bill  of 
lading  or  tender  of  the  goods,  and  the  balance 
In  installments  of  $11.80  per  month,  until 
the  sum  of  $500  was  paid  in  full,  with  inter- 
est at  6  per  cent.  Title  in  the  property  sold 
was  reserved,  and  certain  other  conditions, 
immaterial  to  the  present  discussion,  appear. 


The  contract  also  provided  that  *Mt  is  under- 
stood that  there  are  no  terms,  conditions,  or 
agreements  other  than  those  stated  herein.** 
The  testimony  for  the  defendant  tended  ta 
show  that  the  contract  for  the  sale  of  the 
new  soda  fountain,  and  acceptance  of  the 
small  second  hand  fountain  in  part  payment 
therefor,  was  an  entire  contract  indivisible 
in  its  terms  and  provisions.  The  witnesses 
for  the  defendant  also  testified  that  since  the 
receipt  of  the  telegram  from  Cameron  &  Son 
asking  the  defendant  to  delay  shipment,  the 
soda  fountain  it  was  having  made  for  the 
plaintiff,  and  in  which  it  had  Invested  $356 
for  labor,  had  remained  incomplete,  and  that 
it  was  still  incomplete;  that  the  defendant 
had  fully  complied  with  the  terms  of  the  con- 
tract so  far  as  was  possible  to  do,  and  that 
had  the  work  not  been  stopped  by  Cameron 
&  Son,  the  fountain  would  have  been  complet- 
ed and  forwarded  in  compliance  with  the  con- 
tract; that  the  unfinished  part  of  the  work 
upon  the  fountain  consisted  of  small  details 
of  supervision  and  finish,  which  it  would  not 
cost  over  $25  to  complete.  Witnesses  for  the 
defendant  further  testified  that  the  accept- 
ance and  fulfillment  of  the  contract  of  pur^ 
chase  of  the  small  second-hand  soda  fountain 
was  conditional  on  the  acceptance  and  fulfill- 
ment of  the  Cameron  order,  and  depended  up- 
on it,  and  that  since  the  request  of  Cameron 
&  Son  to  withhold  shipment  of  the  new  ap- 
paratus the  defendant  never  claimed  owner- 
ship of  the  old  Cameron  apparatus.  Accord- 
ing to  the  evidence  of  the  defendant  the  en- 
tire trade  hinged  upon  the  delivery  of  the 
new  apparatus.  The  transfer  of  the  old  ap- 
paratus was  conditional  upon  the  fulfillment 
of  the  Cameron  contract  It  was  also  testi- 
fied, in  behalf  of  the  defendant  that  the  sell- 
ing agent  Jones,  was  not  vested  with  author- 
ity to  make  a  contract  binding  upon  the  com- 
pany with  reference  to  the  second-hand  foun- 
tain, except  by  approval  of  the  manager  of 
the  company,  and  that  the  defendant  has 
never  released  the  firm  of  Cameron  &  Son, 
or  either  member  of  the  firm,  from  the  con- 
tract nor  ever  had  any  knowledge  of  the 
dissolution. 

At  the  conclusion  of  the  evidence,  the  de- 
fendant's counsel  moved  a  nonsuit,  upon  the 
ground  that  the  plaintiff's  action  was  for  the 
recovery  of  the  purchase  price  of  the  second- 
hand soda  fountain,  and  that  the  evidence 
showed  that  the  soda  fountain  was  taken 
as  a  part  payment  of  a  new  soda  fountain 
purchased  of  the  defendant;  that,  the  pur* 
chasing  contract  for  the  new  apparatus  being 
entire  and  complete  between  the  parties,  the 
plaintiff's  right  of  action,  if  any,  was  for 
damages  for  failure  to  deliver  the  soda  foun- 
tain according  to  the  contract  The  judge 
certifies  that  there  was  argument  (without  ob- 
jection or  exception  by  counsel  for  the  plain- 
tiff) as  to  this  issue,  to  wit,  whether  the  con- 
tract was  entire  or  severable.  It  appears, 
further,  from  the  record,  that  the  court, 
without  objection  on  the  part  of  either  party^ 
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(and  thtw  by  the  tadt  agreement  of  bottt), 
said,  when  rnling  upon  the  motion  for  non- 
suit, that  in  case  the  Jury  should  find  that 
the  contract  was  an  entire  contract,  in  which 
both  soda  fountains  entered  into  the  bargain, 
the  verdict  would  necessarily  be  In  favor  of 
the  defendant,  and  a  denial  of  the  plaintiff's 
contention.  The  Judge,  in  refusing  to  award 
a  nonsuit,  necessarily  held  that,  if  the  Jury 
found  from  the  evidence  that  the  sale  of  the 
second-hand  fountain  was  an  Independent 
contract,  the  plaintiff  could  recover,  because 
the  evidence  as  to  the  purchase  price  was  un- 
disputed. Not  only  does  It  thus  appear  that 
the  counsel  for  both  parties  recognized  that 
the  Issue  In  the  case  was  whether  the  con- 
tract was  entire  or  severable,  but  it. is  evi- 
dent, from  a  review  of  the  evidence,  that  the 
rights  of  the  respective  parties  depended  up- 
on this  issue.  In  accordance  with  the  tacit 
understanding  of  all  the  parties,  the  Judge 
Instructed  the  Jury  fully  and  fairly  as  to  the 
rules  of  law  which  would  enable  them  to 
determine  this  Issue  of  fact,  and  submitted 
the  testimony  on  the  subject  for  their  con- 
sideration. 

Complaint  is  made  that  the  Judge  Instruct- 
ed the  Jury,  as  to  the  form  of  their  verdict, 
that  If  they  found  that  the  purchase  of  the 
second-hand  soda  fountain  was  a  severable 
contract  and  an  Independent  transaction,  they 
need  not  go  further,  except  to  find  the  value 
agreed  upon  between  the  plaintiff  and  the  de- 
fendant's agent,  and,  the  testimony  being  in 
conflict  In  that  line,  they  should  find  such  a 
verdict  for  the  plaintiff  as  the  testimony 
would  warrant ;  that,  if  they  should  find  that 
the  price  agreed  upon  for  the  second-hand 
soda  fountain  apparatus  was  to  be  applied  to 
the  purchase  price  of  the  new  apparatus,  they 
would  make  a  special  finding,  leaving  out  of 
consideration  the  plea  of  recoupment,  dam- 
ages, etc.,  and  the  form  of  the  verdict  would 
be:  "We,  the  Jury,  find  in  favor  of  the  en- 
tire contract  between  the  parties,  and  that 
the  old  soda  fountain  was  to  be  applied  as 
part  payment  of  the  purchase  price  of  the 
new  one."  The  instruction  as  to  the  form  of 
the  verdict  is,  we  confess,  rather  unusual; 
but  it  Is  not  for  that  reason  harmful  to  the 
plaintiff  in  error.  The  Jury  were  fairly  in- 
structed as  to  the  plaintiff's  contention,  and 
were  fully  authorized,  if  they  preferred  to  do 
so,  to  find  a  verdict  in  his  favor  for  the 
amount  sued  for. 

Complaint  Is  made  that  the  Judge,  In  one 
portion  of  the  charge,  said  to  the  Jury  that, 
if  they  should  find  that  nothing  was  testified 
about  the  price  of  the  old  soda  fountain,  they 
would  find  nothing.  In  view  of  the  fact 
that  there  was  no  testimony  that  the  old  soda 
fountain  was  of  any  value,  this  instruction 
was  not  apposite  to  the  evidence,  and  there- 
fore was  erroneous;  but  it  was  not  such  an 
orror,  when  considered  In  connection  with 
the  whole  charge,  as  could  have  misled  the 
Jury,  who  had  Just  heard  the  testimony,  nor 
«uch  an  error  as  would  authorize  the  grant 


of  a  new  trial.  The  counsel  for  the  plaintiff 
In  error  heard  the  Instruction  of  the  Judge 
to  the  Jury  as  to  the  form  of  their  verdict, 
and  it  was  the  duty  of  counsel,  If  the  form 
suggested  by  the  court  was  unsuitable,  to  call 
the  attention  of  the  court  thereto,  or  to  re- 
quest that  the  Jury  be  given  a  form  of  ver- 
dict which  would  more  clearly  explain  the 
result  of  their  deliberations.  We  do  not 
think,  however,  that  there  is  any  difficulty  in 
rendering  a  Judgment  upon  the  verdict  found. 
If  the  Jury  had  been  Instructed,  without  ob- 
jection on  the  part  of  counsel  for  either 
party,  that  one  symbol  would  represent  a 
finding  for  the  plaintiff  for  the  amount  claim- 
ed by  him,  and  another  symbol  would  repre- 
sent a  verdict  for  the  defendant,  and  the 
Jury  had  formed  their  verdict  by  symbols 
thus  well  understood  by  both  parties  to  the 
case  present  in  court,  Judgment  could  be 
entered  thereon.  If,  for  instance,  in  a  cause 
of  action  against  a  railroad  company,  with 
the  tadt  consent  of  the  parties  (the  amount 
of  the  damages  not  being  disputed  in  case  of 
the  defendant's  liability),  the  court  should 
tell  the  Jury  that  if  they  found  for  the  plain- 
tiff the  form  of  the  verdict  would  be  "cow,'* 
or  if  in  favor  of  the  defendant  "engine," 
such  a  verdict  would  afford  an  Intelligible 
basis  for  Judgment.  The  only  effect  of  the 
charges  of  the  court  of  which  complaint  Is 
made  was  to  wholly  withdraw  from  the  Jury 
any  consideration  of  the  plea  of  the  defend- 
ant for  damages,  recoupment,  etc.;  and  of 
this  the  plaintiff  cannot  complain. 
Judgment  affirmed. 


(8  Qa.  App.  475) 
CONNER  y.  STATE.    (No.  921.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  IdOS.) 

Adultkby—Evtoencb. 

The  evidence  in  behalf  of  the  state  fully 
authorized  a  verdict  of  guilty.  There  was  no 
error  in  refusing  the  defendant  a  new  trial. 

[Eki.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adultery,  S§  7,  31-33.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Ck>un- 
ty;  U.  V.  Whipple,  Judge. 

W.  T.  Conner  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

G.  C.  Curry  and  Hal  Lawson,  for  plaintiff 
in  error.  B.  D.  Graham,  Sol.  Gen^  for  the 
State. 


RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  adultery,  and  moved  for 
a  new  trial  upon  the  general  grounds.  The 
evidence  was  such  as  to  authorize  a  finding 
either  of  guilty  or  of  not  guilty;  but  the 
credibility  of  the  witnesses  is  a  matter  sol^ 
ly  for  the  Jury,  and  the  evidence  in  behalf 
of  the  state  is  ample,  if  believed  by  the  Jury, 
to  remove  every  reasonable  hypothesis  save 
that  of  the  defendant's  guilt    None  of  the 
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anthoritles  relied  upon  by  the  plaintiff  in 
error  are  applicable  to  the  present  case.  He 
relies  upon  the  decision  in  the  Weems  Case, 
84  6a.  461,  11  S.  B.  601.  The  controlling 
point  in  that  case  is  that  the  evidence  fails 
to  establish  the  charge,  by  reason  of  the  fact 
that  the  prosecutor  prevented  the  criminal 
act  between  the  defendant  and  his  wife,  if 
such  was  intended.  Nothing  is  held  in  the 
case  of  McAllister  ▼.  State,  3  Ga.  App.  — , 
68  S.  B.  1110,  except  that  the  circumstances 
relied  upon  by  the  state  to  corroborate  the 
alleged  confession  were  insufficient  for  tliat 
purpose,  and  insufficient  of  themselves  to 
show  the  actual  perpetration  of  the  crime  itl- 
leged. 

In  Llghtner  v.  State,  126  6a.  663,  65  S.  B. 
471,  it  was  held  that  the  occupancy  of  the 
same  room  by  the  accused  and  the  mulatto 
woman  with  whom  the  sexual  act  was  alleg- 
ed to  have  taken  place  was  insufficient  to  au- 
thorize conviction.  While  this  statement 
contains  a  sound  principle  of  law,  the  facts 
in  the  Lightner  Case  and  in  the  case  at  bar 
are  quite  dissimilar.  In  addition  to  proof, 
similar  to  that  contained  in  the  Lightner 
Case,  as  to  the  probable  occupancy  of  the 
same  room,  the  evidence  in  the  present  case 
does  not  disclose  any  necessity  for  such  Joint 
occupancy,  due  to  the  presence  of  an  infant, 
which  the  female  was  employed  to  nurse; 
and  in  the  present  case  the  evidence  for  the 
state  Is  supplemented  by  a  number  of  in- 
crlminatlDg  circumstances  too  revolting  to  be 
recounted,  but  which,  if  believed  by  the  Jury, 
place  the  guilt  of  the  accused  beyond  any 
question. 

Judgment  affirmed. 


(3  Ga.  App.  479) 

SCOTT  V.  STATB.    (No.  905.) 

(Gourt  of  Appeals  of  6eorgia.    Jan.  27,  1908.) 

Obiminai.  Law  — Appbai.-- Review  op  Evi- 
dence—Assault WITH  Intent  to  Rape— 
Corroboration. 

For  the  reasons  stated  in  Plummer  v.  State, 
1  6a.  App.  507,  57  S.  B.  969,  this  court  can- 
not reverse  the  refusal  of  a  new  trial  on  the 
evidence  submitted.  The  conviction  l>eing  for 
assanit  with  intent  to  rape,  and  not  for  rape, 
the  doctrine  of  the  Fields  Case,  2  6a.  App.  41, 
58  8.  B.  327,  and  not  of  the  Davis  Case,  120 
6a.  435,  48  S.  E.  180,  is  applicable  on  the  qnes- 
tion  of  corroboration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dl|r. 
vol.  15,  Criminal  Law,  §  8084;  vol.  41,  Rape, 
§§  83,  84.] 

(Syllabns  by  the  Court) 

Error  from  Superior  Court,  Hancock  Coun- 
ty; E.  J.  Reagan,  Judge. 

Bott  Scott,  alias  Jerry  Warren,  was  con- 
victed of  crime,  and  brings  error.    AfBnned. 

T.  M.  Hunt  and  T.  L.  Reeae,  for  plalntUT 
in  error.  David  W.  Meadow,  SoL  6en^  for 
the  State. 

POWELL^  J.    Judgment  affirmed. 


(S  Oa.  App.  448) 
CHASTAIN  T.  STATB.    (No.  88a> 
(Conrt  of  Appeals  of  6eorgia.    Jan.  27.  1908l> 

1.  Assault  and  Battery— Assault  on  Om- 

CEB->EVIDENCK— iNSTBUCnONS. 

Where  the  contents  of  a  criminal  warrant 
are  material,  the  warrant  itself  is  the  highest 
evidence  thereof.  Where,  however,  the  defend- 
ant is  ciiar^ed  with  assaulting  an  officer  who 
was  attemptmg  to  arrest  him,  and  the  witnesses 
for  the  state  without  objection  testify,  and  the 
defendant  in  his  statement  admits,  that  the 
officer  had  a  warrant,  and  no  question  as  to  its 
sufficiency  or  legality  is*  made  upon  the  trial, 
this  is  sufficient  to  authorize  an  instmction  by 
the  court  to  the  jury  Ixased  npon  the  theory 
thai  the  officer  was  attempting  to  make  the  ar- 
rest under  a  w^arrant. 

2.  Same. 

The  evidence  anthorized  the  conviction. 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Floyd  County ; 
Moses  Wright,  Judge. 

A  J.  Chastain  was  convicted  of  assault, 
and  brings  error.    Affirmed. 

Jas.  B.  Rosser  and  F.  W.  Copeland,  for 
plaintilT  in  error.  W.  H.  Ennis,  SoL  6en., 
for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(8  Oft.  App.  443) 

WILDER  V.   STATE.    (No.  857.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

Disorderly  House— Evidence. 

The  evidence  was  such  as  to  authorize  the 
Conviction. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Hacon;  Robt 
Hodges,  Judge. 

George  Wilder  was  convicted  of  Iceeping 
a  disorderly  house,  and  brings  error.  Af- 
firmed. 

B.  W.  Maynard  and  R.  8.  Wlmberly,  for 
plaintiff  in  error.  Wm.  Branson,  Sol.  Gen., 
for  the  State. 

POWELL,  J.  According  to  the  testimony 
the  defendant  bad,  in  the  suburbs  of  the  city 
of  Macon,  an  ice  cream  saloon  at  which  be 
sold  "barbecue,  pop-eyed  mullets,  soda  wa- 
ter, and  bludwine."  He  had  been  in  the 
habit  of  giving  at  this  saloon  ice  cream  festi- 
vals about  twice  a  week  for  two  years.  When 
these  festivals  were  in  progress,  large  crowds 
assembled  in  the  saloon  and  in  the  street 
near  by.  They  danced  in  the  saloon  on  the 
ground.  Besides  eating,  drinking,  and  danc- 
ing, those  who  assembled  in  the  saloon  some- 
times fought  and  shot  in  the  saloon  and  in 
the  street  near  by.  There  would  be  a  "dis- 
turbance" at  the  saloon  nearly  every  time  a 
festival  was  given.  Loud  noises,  such  as 
"cursing  and  swearing,  could  be  heard  both 
in  the  street  and  in  the  saloon.'*  Several 
times  the  defendant  sent  for  officers  to  come 
and  keep  order  for  him  in  and  around  the  sa- 
loon, but  even  then  there  would  be  some 
fighting  in  the  street.    Two  of  tlie  neighbors 
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testified  to  being  disturbed.  The  statute  pro- 
vides: ''Any  person  who  shall  keep  and 
maintain,  either  by  himself,  or  others,  a  c<Hn- 
mon,  iU>govemed,  and  disorderly  house,  to 
the  encouragement  of  idleness,  gaming,  drink- 
ing, or  other  misbehavior,  or  to  the  common 
disturbance  of  the  neighborhood  or  orderly 
citizens,  shall  be  guilty  of  a  misdemeanor.** 
As  was  said  by  the  Supreme  Court  in  the 
case  of  Heard  v.  State,  113  Ga.  448,  39  S. 
E.  120:  "Tlie  evidence  as  a  whole  warrant- 
ed the  jury  in  finding  that  the  accused  kept 
and  maintained  a  house  which  was  'ill-gov- 
erned and  disorderly,*  in  the  sense  in  which 
the  words  are  usually  understood;  that  he 
did  so  for  a  sufficient  length  of  time  to  ren- 
der applicable  to  it  as  a  disorderly  house  the 
descriptive  term  'common*;  and  that  the 
noises  made  and  improper  acts  committed 
therein  disturbed  the  peace  and  comfort  of 
quite  a  number  of  orderly  citizens  in  the 
neighborhood.  In  all  these  respects  the  tes- 
timony met  the  requirements  of  the  rule  laid 
down  in  Palfus  v.  State,  86  Ga.  280,  to  the 
effect  that:  To  constitute  a  house  a  disor- 
derly house  in  law,  the  noises,  etc.,  must  be 
ordinary  and  usual,  or  common,  and  the 
disturbance  must  be  general,  and  not  of  on- 
ly one  person  in  a  thickly  settled  neighbor- 
hood.' " 
Judgment  affirmed. 

(3  Ga.  Ax>p.  441) 

LITTLE  V.  STATE.    (No.  845.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

HotficiDB— Assault  with  Intent  to  Knx— 

Evidence:. 

The  verdict  was  not  without  some  evidence 
'o  support  it  at  each  material  point. 

(Syllabus  by  the  CJourt) 

Error  from  Superior  Court,  Putnam  Ooun* 
ty;  EL  G.  Lewis,  Judge. 

Lucy  Little  was  convicted  of  assault  with 
/ntent  to  kill,  and  brings  error.     Affirmed. 

W.  T.  Davidson,  for  plaintiff  in  error.  Jos. 
E.  Pottle,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  Lucy  Little  was  convicted 
of  assault  with  intent  to  murder.  The  sole 
exception  Is  ttiat  the  verdict  is  contrary  to 
the  evidence.  Under  this  ground  she  claims 
that  it  is  not  shown  that  the  crime  was  com* 
mitted  in  Putnam  county,  nor  that  the  of- 
fense was  committed  within  four  years  prior 
to  the  finding  of  the  Indictment,  nor  that  the 
assault  was  committed  with  the  weapon  al- 
leged, a  ruck,  nor  tliat  there  was  a  specific 
intent  to  kill,  nor  that  the  rock  was  a  weapon 
likely  to  produce  death. 

Ab  to  the  venue,  the  prosecutor  testified: 
"At  that  time  she  did  something  to  me.  It 
was  in  Putnam  county.**  And  this  he  follow- 
ed with  a  narrative  of  the  details  of  the  as- 
sault. In  light  of  this  proof,  to  say  that  the 
venue  was  not  shown  is  to  quibble  over  ver- 
bal niceties. 

As  to  the  time,  the  indictment  was  found 


at  the  September  term,  1007,  of  Putnam  su- 
perior court,  and  the  trial  occurred  during 
the  same  session.  The  prosecutor  l>egan  his 
testimony  with  the  statement:  "On  the  20th 
day  of  last  July  I  was  73  years  old.  In  Au- 
guist  last  I  was  quite  feeble."  And  then, 
after  detailing  the  exact  nature  of  his  feeble- 
ness: "I  knew  Lucy  Little  at  that  time,  and 
have  known  her  ever  since  she  was  a  small 
kid.  She  knew  of  my  physical  weakness. 
•  •  •  She  was  not  living  with  me  on  the 
29th  of  August  •  •  •  At  that  time  she 
did  something  to  me" — and  then  gave  an 
account  of  what  she  did.  It  is  very  plain 
to  us  that  the  only  natural  meaning  to  be 
given  to  the  words  of  the  prosecutor  is  that 
the  assault  occurred  on  the  29th  day  of  Au- 
gust, 1907. 

While  the  state  should  show  that  the  as- 
sault was  committed  with  the  weapon  al- 
leged— in  this  case  a  rock — ^this  may  be  done 
circumstantially.  There  is  hardly  any  room 
for  doubt,  under  the  testimony,  that  the 
wound  in  this  case  was  inflicted  with  a  rock. 
See  Trowbridge  v.  State,  74  Ga.  431  (4).  434. 

As  to  the  specific  Intent  to  kill,  which  Is 
essential  to  a  conviction  of  assault  with  in- 
tent to  murder,  this  young  woman  caught 
this  old  man,  weak  and  feeble,  threw  him 
down,  clutched  him  by  the  throat,  and  beat 
him  severely  upon  the  head  with  some  heavy, 
blunt  weapon,  presumably  a  rock,  repeating 
at  the  time:  '^God  damn  it,  I  will  kill  you." 
It  was  the  opinion  of  the  attending  physi- 
cian, called  to  treat  the  wounds,  that  a  wea- 
pon of  the  nature  of  that  which  produced 
these  wounds  could  have  killed  the  prosecu- 
tor. The  nature  of  the  wounds,  which  were 
serious,  was  described  to  the  Jury.  We  are 
not  willing  to  say  that  they  were  unwarrant- 
ed In  finding  that  the  defendant  possessed 
the  specific  intent  to  kill  at  the  time  of  the 
assault,  and  that  the  weapon  she  use^  could 
have  effected  the  Intended  result  if  her  pur- 
pose had  not  been  thwarted  by  the  struggles 
of  the  old  man  and  the  arrival  of  others  up- 
on the  scene.  It  should  be  remembered  that 
a  weapon  which  might  not  justly  be  called 
deadly,  as  regards  its  use  upon  a  normal, 
middle-aged  person,  could  very  well  be  found 
to  be  deadly  when  used  upon  a  young  child 
or  an  old  man.  We  have  carefully  examin- 
ed the  record,  and  find  no  reason  for  revers- 
ing the  Judgment  refusing  the  defendant  a 
new  trial. 

Judgment  affirmed. 


(8  G&.  App.  446) 
WILLIAMS   V.    CITY    OF    TIFTON. 
(No.  862.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Criminal  Law— Cebtiobari— Bond. 

A  supersedeas  bond,  required  by  the  act  of 
1902  (Laws  1902,  p.  105)  as  a  condition  prece- 
dent to  an  application  for  certiorari  from  a  mu- 
nicipal court,  is  in  effect  payable  to  the  corpora- 
tion when  it  is  made  payable  to  the  mayor  of 
the  municipality  and  his  successors  in  office; 
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and  such  a  bond,  if  otherwise  good  in  substance, 
is  a  sufficient  compliance  with  the  statute. 
2.  Words    and    Phbases  —  "Oabbtino   on 

Business  ** 

Ordinarily    it    takes    more    than   a    single 
transaction  to  constitute  "carrying  on  business." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3.  pp.  979-983;  vol.  3,  p. 
2155;  vol.  8,  pp.  7596,  7597.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Tift  County; 
Robt  6.  Mitchell,  Judge. 

Josephine  Williams  was  convicted  of  vio- 
lating an  ordinance  of  the  city  of  Tifton. 
From  an  order  denying  a  certiorari,  she 
brings  e]:ror.    Reversed. 

J.  B.  Murrow  and  J.  J.  Murray,  for  plain- 
tiff in  error.  Wallace  ft  Ridgdill,  for  defends 
ant  in  error. 

POWELL,  J.  Josephine  Williams  was  con- 
victed before  the  cl^  council  of  Tifton  for 
the  offense  of  carrying  on  the  business  of 
keeping  a  boarding  house  and  restaurant 
without  a  license.  She  applied  to  the  Judge 
of  the  superior. court  for  certiorari.  He  re- 
fused sanction,  and  to  this  refusal  exception 
is  taken.  The  point  is  made  by  the  defend- 
ant in  error  that  the  judge  properly  refused 
sanction,  because  it  does  not  affirmatively 
appear  in  the  petition  for  certiorari  either 
that  the  petitioner  had  executed  a  pauper 
affidavit  or  had  given  bond  as  prescribed  by 
the  act  of  1902  (Laws  1902,  p.  105).  The 
petition  recites:  "The  •  defendant,  Josephine 
Williams,  has  this  day  made  bond  payable 
to  the  municipality  of  Tifton,  with  surety 
acceptable  to  and  approved  by  L.  A.  Har- 
graves,  clerk  of  said  city,  conditioned  for  the 
personal  appearance  of  the  defendant  to  abide 
the  final  order,  Judgment,  or  sentence  of  said 
court  in  said  cause,  as  provided  for  in  Acts 
1902,  p.  105.  A  copy  of  said  bond  is  here- 
to attached."  Annexed  to  the  petition  as 
an  exhibit  is  a  bond,  executed  by  Josephine 
Williams  as  principal  and  C  A.  Hargrett  as 
security,  acknowledging  themselves  bound  ''un- 
to S.  M.  Cly-att,  mayor  of  the  city  of  Tifton, 
and  his  successors  in  office,"  in  the  sum  of 
$100,  reciting  the  conviction  in  the  mimlcipal 
court  and  the  notice  of  certiorari,  and  con- 
cluding in  the  form  prescribed  by  the  statute 
for  the  condition  of  such  bonds.  The  specific 
point  is  that  the  bond  should  have  been  made 
payable  to  the  municipal  corporation  as  the 
act  of  1902  requires,  and  not  to  the  mayor. 

The  bond  prescribed  by  the  act  of  1902  is 
an  appearance  bond  merely.  Tucker  v.  Moul- 
trie, 122  6a.  161,  50  S.  B.  61  (4).  Such  bonds 
are  not  void  for  mere  technical  irregularities. 
If  it  is  a  valid  contract  between  the  obligors 
and  the  city,  adequate  to  the  accomplishment 
of  the  purposes  mentioned  in  the  statute  and 
conditioned  according  to  the  obligation  there- 
in stated,  it  is  good.  Dennard  v.  State,  2 
Ga.  137  (2) ;  Park  v.  State,  4  Ga.  329 ;  Col- 
quitt V.  Bond,  69  Ga.  351;  Jones  v.  Gordon, 
82  Ga.  570,  9  S.  E.  782.    If  It  were  in  any 


wise  doubtful  as  to  whether  the  bond,  nomi- 
nally payable  to  Clyatt,  mayor,  and  his  suc- 
cessors in  office,  was  intended  as  a  contract 
with  him  personally,  or  with  him  as  chief 
executive  of  the  ci^,  parol  evidence,  and 
therefore  the  recital  in  the  petition  for  certi- 
orari, would  be  competent  to  explain  the  am- 
biguity and  to  make  it  certain  that  tne  bond 
was  intended  as  a  contract  with  the  city. 
Colquitt  V.  Bond,  supra;  Fitzgerald  Cotton 
Oil  Co.  V.  Farmers'  Supply  Co.,  3  Ga.  App. 
— ,  59  S.  E.  713.  The  mayor  is  the  chief 
executive  of  a  city,  Just  as  the  Governor  Is 
the  chief  executive  of  the  state.  A  bail  bond 
payable  to  the  Governor  is  a  contract  between 
the  state  and  the  obligors.  Adams  ▼.  Cand- 
ler, 114  Ga.  151,  39  S.  E.  893.  A  bail  bond 
payable  to  the  sheriff,  at  a  time  when  bail 
was  required  hi  civil  cases  in  this  state,  was 
held  good,  though  the  statute  required  that 
such  bonds  should  be  payable  to  the  plain- 
tiff, and  our  Supreme  Court  held  that  such 
bonds,  though  on  their  face  payable  to  the 
sheriff,  were  in  operation  and  effect  payable 
to  the  plaintiff,  and  that  no  assignment  by 
the  sheriff  was  necessary  In  order  to  author- 
ize the  plaintiff  to  maintain  scire  facias  there- 
on. Ansley  v.  Harris,  22  Ga.  616;  Ford  ▼. 
Lane,  8  Ga.  322.  Substantial,  and  not  form- 
al, technical  compliance  with  the  prerequisite 
procedure  Is  all  that  the  state  should  require 
of  its  citizens  in  order  to  bring  in  question  the 
legality  of  proceedings  under  which  they  are 
held  in  criminal  restraint 

2.  The  judge  ought  to  have  sanctioned  the 
certiorari.  According  to  the  sworn  allega- 
tions of  the  petition  the  only  evidence  that 
the  petitioner  was  carrying  on  the  business 
of  keeping  a  boarding  house  and  restaurant 
was  the  testimony  of  a  policeman  that  on 
one  occasion  he  noticed  two  boys  eating  at 
the  defendant*s  house.  If  this  testimony  were 
held  to  be  sufficient  to  convict  of  the  offense 
Of  keeping  boarding  house  and  restaurant,  we 
have  no  doubt  that  nine-tenths  of  the  citizen- 
ship of  Tifton  could  be  convicted  of  the  same 
offense.  One  of  the  Judges  of  this  court  has 
five  boys  and  five  girls  who  eat  regularly  at 
his  bouse,  and  it  will  hardly  be  said  that  be 
is  running  a  boarding  house  or  a  restaurant 
As  to  what  constitutes  doing  bushiess,  see  the 
cases  collected  in  Words  ft  Phrases^  vol.  1, 
p.  979 ;  vol.  3,  p.  2155. 

Judgment  reversed. 


RICKERSON  V.  STATE. 
(Court  of  Appeals  of  Georgia. 


(8  Qa.  App.  443) 
(No.  854.) 
Jan.  27,  1908.) 


1.  Masteb  and  Servant-Oontbact  or  EIm- 

PLOYMEN'T— BBEACH. 

Where  the  owner  of  land  makes  a  contract 
with  another  to  farm  on  shares,  the  owner  to 
furnish  money  and  supplies  and  the  other  to  do 
the  work,  and  the  latter  enters  upon  the  per- 
formance of  the  contract  and  continues  to  per- 
form for  four  months,  when  a  dispute  arises  as 
to  the  performance  by  the  former  of  his  part  of 
the  contract,  and  the  latter  abandons  further 
performance,  claiming  that  the  former  has  not 
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complied  with  the  contract,  there  is  no  viola- 
tion of  the  act  of   190a  (Laws  1903,  p.  &v». 
These  facts  show  that  the  essential  element  of 
fraudulent  intent  is  wholly  lacking. 
2.  Baioc. 

Laws  1908,  p.  90,  was  not  intended  as  a 
remedy  for  breach  of  contract,  or  for  the  collec- 
tion of  debts,  but  as  a  penalty  for  an  intention- 
al, fraudulent,  and  successful  act  of  cheating 
and  swindling.  Mulkey  t.  State,  1  Ga.  App. 
621,  57  S.  R  1022. 

(Syllabus  by  the  Court) 

E2rror  iFrom  City  Court  of  Dublin ;  J.  B. 
Burch,  Judge. 

Will  RIckergon  was  conyicted  of  violation 
of  contract  of  employment,  and  brings  error. 
Reversed. 

Davis  ft  Adams,  for  plaintiff  in  error.  G. 
H.  Williams,  Sol.,  for  the  State. 

HDIiL,  C  J.    Judgment  reversed. , 


(3  Ga.  App.  461) 

DONALDSON  v.  STATE.    (No.  808.) 
(C>>urt  of  Appeals  of  Georgia.    Jan.  27;  1908.) 

INTOXIOATIRO   LlQUOBS— ILLEOAI.   SaLE— BVI- 
DSNCB. 

No  error  of  law  was  committed,  and  the 
verdict  is  fully  supported  by  tbe  evidence, 
(Syllabus  by  the  Ck>urt.) 

Error  from  City  Ck>urt  of  Bastman ;  CShas. 
W.  Griffin,  Judge. 

Lane  Donaldson  was  convicted  of  Illegal 
sale  of  liquors,  and  brings  error.    Affirmed. 

D.  M.  Roberts  &  Son  and  W.  B.  Talley,  for 
plaintiff  in  error.  W.  M.  Morrison,  Sol.,  for 
the  State. 

Him  C.  J.  Lane  Donaldson  was  con- 
victed, in  the  city  court  of  Eastman,  of  selling 
spirituous  and  intoxicating  liquors  in  Dodge 
county,  in  violation  of  the  local  option  law. 
The  evidence  for  the  state,  while  apparently 
given  by  reluctant  witnesses,  clearly  estab- 
lishes the  sale  by  the  defendant  of  one  bottle 
of  whisky  from  his  buggy  in  the  early  part 
of  the  year  1907,  and  inferentlally  shows  the 
sale  of  another  bottle  of  whisky  from  his 
buggy  in  May  of  the  same  year.  In  proof  of 
the  first  sale,  the  witness  who  bought  the 
whisky  testifies  that  **thifl  particular  man  in 
that  buggy  gave  me  a  bottle  of  whisky  that 
day,  and  I  paid  for  it,  and  I  took  it  home  and 
drank  some  of  it  myself.''  Other  testimony 
shows  that  the  "particular  man"  was  the  de- 
fendant Another  witness  testifies:  ''I  saw 
Mr.  "^'ilkinson's  hand  [referring  to  the  man 
who  bought  the  whisky]  go  towards  the  bug- 
gy. I  saw  Mr.  Donaldson,  the  defendant,  de- 
liver the  whisky.  I  saw  their  hands  go  to- 
gether. Mr.  Donaldson  had  money  In  his 
hand,  and  I  saw  Mr.  Wilkinson  stick  a  bottle 
with  crimped  paper  in  his  coat."  Another 
witness  testifies  that  'Vhen  Wilkinson,  the 
party  who  bought  the  whisky,  handed  the 
defendant  a  dollar  bill  to  pay  for  the  whisky, 
he  told  hhn.  There  is  a  half  dollar  behind,' 
and  I  saw  him  [Donaldson]  deliver  a  bottle. 


Mr.  Wilkinson  got  the  bottle  out  of  Donald- 
son's buggy." 

1.  We  think  that  the  Jury  was  authorized 
from  this  evidence  to  conclude  that  the  de- 
fendant had  sold  a  bottle  of  whisky,  and 
was  therefore  guilty  of  violating  the  law  pro- 
hibiting the  sale  of  spirituous  liquors,  and 
consequently  the  Judgment  of  the  court  refus- 
ing a  new  trial  should  not  be  reversed,  unless 
there  was  some  material  and  prejudicial  er- 
ror of  law  committed. 

2.  The  defendant  offered  to  show  by  a  wit- 
ness that  on  the  same  day  he  is  charged  with 
selling  whisky  to  the  state's  witness  he  de- 
clined to  sell  a  bottle  to  him.  There  was  no 
error  in  rejecting  this  testimony.  It  was  not 
in  confilct  with  the  evidence  for  the  state. 
Proof  of  a  sale  of  whisky  to  one  person  is 
not  rebutted  by  proof  of  refusal  to  sell  to 
another.  There  might  be  many  reasons  why 
the  defendant  might  have  refused  to  sell  to 
one,  while  selling  to  another.  The  proffered 
testimony  was  neither  pertinent  nor  material. 

3.  Error  is  assigned  upon  the  following 
charge  of  the  court:  'Ton  should  pass  upon 
this  case,  as  upon  all  cases,  from  the  law  as 
given  you  in  charge  by  the  court,  the  testi- 
mony of  the  witnesses,  and  the  defendant's 
statement"  This  charge,  it  is  contended,  was 
erroneous  for  "inaccuracy,  wherein  the  guilt 
or  innocence  is  left  to  depend  upon  the  charge 
of  the  court,  when  the  Jury  should  have  been 
instructed  to  have  determined  the  guilt  or 
innocence  by  the  evidence  In  the  case."  The 
Jury  cannot  determine  whether  any  fact 
proved  constitutes  a  violation  of  law  without 
knowledge  of  the  law,  and  they  cannot  know 
the  law  except  through  the  charge  of  the 
court  Therefore,  in  determining  the  ques- 
tion of  guilt  or  innocence,  It  Is  Just  as  nec- 
essary to  consider  the  law  as  given  in  charge 
as  it  is  to  know  the  fact  as  testified  to;  for 
both  together,  and  as  applicable  the  one  to 
the  other,  determine  the  ultimate  question 
of  guilt  or  Innocence.  This  objection  to  the 
charge  of  the  court  Is  wholly  without  merit 

4.  Error  is  assigned  on  the  following  In- 
struction: "I  charge  you  that  you  will  take 
Judicial  cognizance  of  the  fact  that  rye 
whisky  is  intoxicating,  and  it  is  unlawful  for 
any  person  to  sell  or  barter  for  a  valuable 
consideration  a  quantity  of  intoxicating  liq- 
uor in  this  county  within  two  years  prior  to 
the  finding  of  the  accusation."  It  is  said 
that  there  was  no  evidence  that  the  whisky 
sold  was  rye  whisky,  and  that  therefore  the 
charge  was  not  authorized;  and,  besides,  the 
charge  contains  an  expression  by  the  court 
that  rye  whisky  was  sold  by  the  defendant  in 
the  county  within  two  years,  and  that  rye 
whisky  was  intoxicating.  It  is  true  that  the 
evidence  does  not  clearly  show  what  kind 
of  whisky  was  sold,  whether  rye,  corn,  wheat, 
or  potato— Scotch,  Irish,  or  Bourbon;  but 
this  was  wholly  immaterial.  The  defendant 
was  guilty  if  he  sold  any  kind  of  whisky  in 
the  county  within  the  two  years;  for  any 
and   all   kinds   are   included   in    the   terms 
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"spirituous  and  Intoxicating  llquonu"  The 
language  of  the  court  that  the  jury  might 
judicially  recognize  that  rye  whisky  was  in- 
toxicating was  Inapt,  but  not  misleading. 
Neither  Is  the  statement  that  a  fact  is  ju- 
dicially recognized  an  expression  of  opinion 
by  the  court  It  is  a  statement  of  a  conclu- 
sion of  law  that  no  evidence  is  necessary  to 
prove  a  certain  fact,  because  the  court  knows 
It  to  be  so  without  proof;  and  that  whisky 
Is  an  Intoxicant  Is  a  fact  of  universal  notor- 
iety, known  by  all  persons  of  common  Intel- 
ligence, Including  a  jury,  and  requires  no 
proof. 

All  the  special  assignments  of  error  of  law 
are  entirely  without  merit,  and  the  verdict 
is  amply  supported  by  the  evidence. 

Judgment  affirmed. 

(3  Ga.  App.  46S) 

BENTON  V.  STATE.    (No.  89a) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  (Tbiicinal    Law— Instructions— Positive 
AND  Negative  Testimony. 

The  charge  of  the  court  upon  the  subject 
of  positive  and  negative  testimony,  when  all 
that  was  said  by  the  judge  upon  that  subject 
is  considered,  was  in  accordance  with  the  rules 
laid  down  in  Wood  v.  State,  1  Ga.  App.  684^ 
58  S.  E  271. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law.  »  1877,  187a] 

2.  Same. 

The  jury  should  have  been  instructed  that 
the  rule  as  to  positive  and  negative  testimony 
does  not  apply  when  one  of  two  persons  having 
equal  facilities  for  seeing  and  hearing  a  thing 
swears  that  it  occurred,  and  the  other  that  it 
did  not  occur.  Such  an  Instruction  is  usually 
necessary  to  fully  explain  to  the  jury  the  dis- 
tinction between  testimony  which  is  negative  in 
character  and  that  which  is  contradictory  of  pos- 
itive testimony,  and  which  otherwise  might  be 
thought  to  be  negative ;  but  in  the  present  case 
not  only  negative  testimony  was  introduced  in 
behalf  of  the  defendant,  but  testimony  was  In- 
troduced in  his  behalf  which,  while  it  was  cii^ 
cumstantial,  was  also  positive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  fi$  1877,  187a] 

(Syllabus  by  the  Court) 

Error  from  City  CJoort  of  Monticello;  A. 
S.  Thurman,  Jndge. 

Tom  Benton  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 

Greene  F.  Johnson,  for  plaintiff  in  error. 
Doyle  Campbell,  Sol.,  for  the  State. 

RUSSELL,  J.  1.  Tbe  defendant  was  con- 
victed of  carrying  a  pistol  concealed.  The 
assignments  of  error  all  relate  to  errors  al- 
leged to  have  been  committed  by  the  pre- 
siding judge  in  charging  upon  the  subject 
of  positive  and  negative  testimony.  Group- 
ing all  the  grounds  of  the  motion  for  new 
trial,  except  the  last,  the  complaint  therein 
set  forth  may  be  stated  to  be  that  the  judge 
erred  in  falling  to  Instruct  the  jury,  In  con- 
nection with  section  985  of  the  Penal  Code 
of  1885,  that  the  jury,  In  balancing  the  tes- 


timony of  witnesses  who  may  have  testified 
negatively  with  those  who  may  have  testi- 
fied positively,  must  consider  and  pass  upon 
the  credibility  of  the  respective  witnesses, 
and  that  the  charge  of  the  judge  was  mis- 
leading, in  that  the  judge  did  not  in  terms 
Instruct  the  jury  that  the  rule  laid  down  in 
section  985  of  the  Penal  Code  of  1805  is 
applicable  only  when  other  things  are  equal 
and  the  witnesses  are  of  equal  credibility. 
We  have  already  held,  in  Wood  ▼.  State,  1 
Ga.  App.  684,  58  S.  B.  271,  cited  by  counsel, 
that  except  in  a  clear  case  Bection  985  should 
not  be  given  in  charge  to  the  jury.  We  alsp 
held  that  "the  omission  of  the  trial  court  to 
instruct  the  jury  that  the  rule  embodied  In 
section  985  is  only  applicable  when  other 
things  are  equal  and  the  witnesses  are  of 
equal  credibility*'  requires  a  new  trial,  and 
that  it  is  the  duty  of  the  trial  judge  to  ex- 
plain to  the  jury  what  Is  meant  by  the  term 
^negative  testimony** — In  other  words,  to 
tell  the  jury,  in  a  proper  case,  that  the  testi- 
mony Qf  a  witness  who  testifies  that  a  thing 
did  not  occur  is  positive  testimony.  Upon 
reading  the  extracts  from  the  charge  quoted 
in  the  motion  for  new  trial,  and  after  read- 
ing all  that  was  said  by  the  trial  judge  in 
the  present  case  upon  the  subject  of  positive 
and  negative  testimony  In  the  charge  as  a 
whole,  we  are  more  than  ever  impressed  with 
the  statement  of  Chief  Justice  Bleckl^  that 
"a  charge  torn  to  pieces  and  scattered  In 
disjointed  fragment^  may  seem  objection- 
able, although  when  put  together  and  con- 
sidered as  a  whole  it  may  be  perfectiy 
sound.*' 

In  the  present  case  the  judge  complied 
with  the  rules  laid  down  by  this  court  in 
the  Wood  Case,  by  stating  to  the  jury  that 
the  rule  was  not  to  be  applied  as  to  two 
witnesses,  one  of  whom  might  swear  that  a 
fact  occurred,  and  the  other  that  it  did  not, 
and  that,  if  the  jury  found  that  there  was 
positive  and  negative  testimony  before  them 
(after  having  explained  what  negative  tes- 
timony was),  then,  in  applying  the  rule  laid 
down  in  section  985,  they  would  not  give 
the  preference  to  the  testimony  of  the  wit- 
ness who  testified  positively;  unless  other 
things  were  equal  and  the  witnesses  of  equal 
credibility.  The  charge  of  the  court  upon 
this  subject  is  as  follows:  ^The  existence 
of  a  fact  testified  to  by  one  positive  witness 
Is  to  be  believed,  rather  than  such  fact,  did 
not  exist,  because  many  witnesses  who  had 
the  same  opportunity  of  observation  swear 
that  they  did  not  see  or  know  of  Its  having 
transpired.  This  rule  does  not  apply  when, 
of  two  parties  having  equal  facilities  for 
seeing  or  hearing  a  thing,  one  swears  that 
It  occurred  and  the  other  that  It  did  not  oc- 
cur. I  further  charge  you,  gentlemen,  that 
in  passing  on  the  testimony  of  witnesses, 
where  some  testify  to  the  existence  of  a  fact 
and  others  who  bad  the  same  opportunity  of 
observation  did  not  see  or  know  of  such 
fact  having  transpired,  as  I  have  just  stat- 
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ed  to  yon,  being  the  nile  for  weighing  posi- 
tive and  negative  testimony,  does  not  apply 
where,  of  two  parties  haying  eqnal  facili* 
ties  for  seeing  or  liearing  a  thing,  one  swears 
that  it  occurred  and  the  other  that  it  did 
not.  In  applying  this  rule  of  positive  and 
negative  testimony  In  cases  where  it  is 
said  one  positive  witness  is  to  be  believed, 
rather  than  snch  fact  did  not  exist  because 
many  witnesses  who  had  the  same  opportun- 
ity of  observation  swear  that  they  did  not 
see  or  know  of  its  having  transpired,  it  must 
also  appear  that  other  things  are  equal,  and 
the  witnesses  of  equal  credibility."  Where 
It  is  proper  to  charge  section  d85  at  all, 
there  are  two  exceptions  to  the  rule  of  which 
the  jury  should  be  Informed.  One  is  that 
positive  testimony  contradictory  is  not  to 
be  confused  with  negative  testimony,  and 
the  other  is  that  the  Jury  are  not  to  give 
preference  to  positive  testimony  merely  be- 
cause it  is  positive,  if  they  are  satisfied  that 
other  things  are  not  equal  and  that  the  nega- 
tive testimony  Is  more  credible.  In  his  own 
way  the  Judge  called  the  attention  of  the  Ju- 
ry to  both  these  exceptions  in  connection 
with  section  985.  The  assignments  of  error 
contained  in  the  first  eight  grounds  of  the 
motion  are  without  merit 

2.  In  the  ninth  ground  of  tlie  motion  it  is 
alleged  that  the  court  erred  in  charging  the 
Jury:  **Thls  rule  does  not  apply  when,  of  two 
parties  having  equal  facilities  for  seeing  or 
hearing  a  thing,  one  swears  that  it  occurred 
and  the  other  that  it  did  not"  Error  is 
assigned  because  it  is  averred  that  there  was 
no  evidence  to  authorize  this  instruction  and 
that  it  was  not  applicable  to  the  evidence. 
If  it  was  proper  to  charge  the  Jury  upon  sec- 
tion 985  at  all,  the  plaintiff  in  error  cannot 
well  complain  of  this  instruction,  because  it 
could  not  be  harmful  to  him.  But  in  view 
of  the  evidence  of  Seabom  Lee  and  of  Rllse 
and  Pope  Kelly,  witnesses  for  the  defendant 
we  think  the  trial  Judge  was  right  in  in- 
structing the  Jury  in  the  language  of  which 
complaint  is  made  in  the  ninth  ground  of  the 
motion.  If  the  testimony  in  a  case  is  all 
positive,  although  some  witnesses  may  swear 
that  a  certain  thing  occurred  and  others  that 
it  did  not  the  rule  embodied  in  section  985 
should  not  be  given  in  charge  to  the  Jury. 
If  some  of  the  testimony  is  positive — ^that  is, 
if  there  be  contradiction  and  conflict — ^and 
yet  there  is  also  other  testimony  in  the  case 
which  is  negative,  the  Jury  may  nevertheless 
be  instructed  as  to  the  rule  upon  the  sub- 
ject of  the  comparative  weight  of  positive 
and  negative;  but  it  would  also  be  proper 
for  the  Judge  to  explain  to  them,  as  he  did 
in  this  case,  the  difference  between  negative 
testimony  and  positive  testimony  contradic- 
tory. The  testimony  of  Lee  and  the  Kellys 
waSk  in  the  circumstances  detailed,  more 
than  mere  negative  testimony.  It  was  posi- 
tive testimony,  which,  if  true,  absolutely  con- 
tradicted the  testimony  of  the  state's  wit- 
xxessfis.    And  It  was  not  more  circiunstantlal 


In  this  case  than  the  testimony  of  the  state*8 
witness.  Proof  by  hhn  that  the  pistol  was 
concealed  depended  upon  his  statement  of  the 
circumstance  that  when  Benton  replaced  the 
pistol  in  the  scabbard,  his  coat  came  down 
over  it,  and  he  could  no  longer  see  it  The 
Kellys  testified  that  they  were  looking  at  the 
defendant  and  saw  no  pistol,  and  Dennis  Dig- 
by  testified  that  he  saw  the  defendant  and 
was  where  he  could  have  seen  him  draw  a 
pistol,  if  he  tiad  one.  To  have  treated  the 
testimony  of  Dennis  Digby  as  mere  negative 
testimony,  under  the  circumstances,  would 
have  been  error;  for  his  statement  amount- 
ed practically  to  a  positive  denial  that  the 
defendant  had  a  pistol.  If  he  had  testified 
merely  that  he  did  not  see  any  pistol,  as  a 
number  of  witnesses  did,  his  evidence  would 
have  been  negative;  but  when  he  testified 
that  he  was  looking  at  the  defendant  and 
tliat  if  lie  had  drawn  a  pistol,  or  even  had 
one,  he  (the  witness)  could  have  seen  it  this 
amounted  to  a  positive  contradiction,  so  far 
as  circumstances  go,  of  the  fact  tliat  the  de- 
fendant had  a  pistol  concealed,  though  it  did 
not  contradict  the  fact  that  the  state's  wit- 
ness might  have  been  satisfied  tiiat  he  saw 
one. 
Judgment  aflirmed. 

(S  Ga.  App.  463) 
YOUNG  V.  STATE.    (No.  912.) 
(Ck>urt  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Masteb  and   Sebvant— Bbbaoh  of  Con- 
tract—Cbiminal   Pbosecution. 

.  This  case  is  fully  controlled,  on  the  question 
of  intent  by  the  decisions  of  this  court  in  the 
cases  of  Mulkey  v.  State,  1  Ga.  App.  521,  57 
S.  E.  10^  and  Patterson  v.  State,  1  Ga.  App. 
782,  58  S.  E.  284. 

2.  Same— Evidence. 

An  essential  element  of  the  offense  created 
by  the  act  of  1903  (Acts  1903,  p.  90)  is  loss 
and  damage  to  the  hirer,  caused  by  a  breach  of 
the  contract;  and  this  essential  element  is  not 
shown  in  this  case. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Tifton;  R.  Eve, 
Judge. 

R.  T.  Toung  was  convicted  of  procuring 
money  on  a  contract  to  perform  services,  and 
brings  error.    Reversed. 

Robley  D.  Smith,  for  plaintiff  in  error.  W. 
J.  Wallace,  Sol.,  for  the  State. 

HILL,  C.  J.  Young  was  convicted,  in  the 
city  court  of  Tifton,  of  procuring  money  on 
a  contTact  to  perform  services,  in  violation  of 
the  act  of  1903  (Acts  1903,  p.  90).  The  con- 
tract in  question  was  made  l)etween  Toung 
and  the  prosecutor,  Timmons,  and  was  dated 
on  the  4th  day  of  May,  1907 ;  and  it  recites 
that,  in  consideration  of  the  sum  of  $110, 
which  Timmons  had  on  that  day  advanced 
to  Young,  Young  agreed  to  work  for  Tim- 
mons for  a  term  of  one  year  from  the  date 
of  the  contract  or  until  all  advances  made 
under  the  contract  were  fully  paid.  Young 
was  to  receive  from  Timmons  the  sum  of 
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$19.50  per  month,  $11.60  of  which  was  to  be 
used  by  Young  for  living  expenses,  and  the 
balance  of  $8  per  month  waa  to  be  applied 
by  Timmons  to  the  repayment  of  the  ad- 
ranees  of  $110.  The  evidence  shows  that  the 
$>10  which  this  contract  recites  as  having 
been  advanced  by  Timmons  to  Toung  con- 
stituted the  following  items:  $30  in  cash, 
which  Timmons  had  advanced  to  Yonng  on 
the  contract  at  the  time  of  its  date  and  an 
agreement  by  Tinmions  to  pay  certain  in- 
debtedness which  Yonng  owed  to  "J.  S.  Tay- 
lor, W.  S.  HendridLS,  and  Mr.  Poole.**  As 
to  these  items  of  indebtedness,  the  state's 
evidence  shows  that  the  amount  due  Mr. 
Poole  by  Young,  wliich  amounted  to  $40,  had 
never  been  paid  by  Timmons,  and  as  to 
Young's  indebtedness  to  Taylor  and  Hen- 
dri(^  neither  the  amounts  nor  the  fact  of 
payment  by  Timmons  as  agreed  in  the  con- 
tract is  shown.  In  other  words,  by  the  evi- 
dence for  the  state  it  is  shown  that  Timmons 
under  the  contract  had  advanced  to  Young 
only  the  sum  of  $30  in  cash;  that  he  had 
not  paid  the  $40  of  indebtedness  due  by 
Young  to  Poole,  which  he  agreed  to  pay; 
and  the  evidence  was  silent  as  to  whether 
he  had  paid  the  other  indebtedness  of  Young 
which  he  assumed.  Young  altered  into  a 
performance  of  the  contract  He  worked 
thereunder  for  about  tliree  months.  For 
these  three  months'  work  Timmons  owed 
him  at  the  rate  of  $19.50  per  month,  or  $68.- 
60  on  the  entire  three  months.  $11.50  of  this 
amount  Young  had  a  right  to  use  for  living 
expenses  per  month.  This  made  $34.50  for 
the  enUre  three  montlis.  The  balance,  ac- 
cording to  the  evidence,  was  retained  by 
Timmons  as  payments  on  the  alleged  ad- 
vances which  he  had  made  under  the  con- 
tract for  Young;  but  he  had  only  advanced 
$30  in  cash,  and^  so  far  as  the  evidence  dis- 
closes, had  not  paid  any  portion  of  Young's 
indebtedness  which  he  agreed  under  the  con- 
tract to  pay,  nor  tiad  made  any  valid  agree- 
ment with  Young's  creditors  to  pay  said  in- 
debtedness. Therefore  it  appears  from  the 
state's  evidence  that  at  the  time  when  Young, 
the  defendant,  is  alleged  to  have  fraudulent- 
ly violated  his  contract,  he  had  more  than 
paid  the  advance  of  $30  in  cash,  and  that  the 
balance  which  was  due  him  under  the  con- 
tract was  retained  by  the  prosecutor  for  the 
purpose  of  paying  him  for  alleged  advances 
made  for  Young  in  the  payment  of  Young's 
debts,  no  part  of  which  debts,  according  to 
the  evidence,  he  had  paid. 

The  conviction  in  this  case  was  wholly  un- 
authorized for  three  reasons:  First,  be- 
cause there  was  an  utter  lack  of  evidence 
showing  any  fraudulent  intent  on  the  part 
of  Young  not  to  perform  the  services  under 
the  contract  when  the  $30  in  cash  was  ad- 
vanced to  him;  second,  because  the  evidence 
shows  that,  instead  of  there  being  loss  and 
damage  to  the  hirer,  Timmons,  he  bad  in  his 
possession  $21  of  Young's  money  which  he 
had  not  at  the  time  applied  to  the  payment 


of  Young's  debts  according  to  his  agreement ; 
and,  third,  because  there  was  a  breach  of  the 
contract  by  Timmons,  the  prosecutor,  him- 
self, in  his  failure  to  pay  the  indebtedness 
of  Young,  which  he  had  agreed  to  pay  and 
which  was  a  part  of  the  $110.  The  verdict 
is  without  evidence. 
Judgment  reversed. 

(8  Ga.  App.  430> 
JOHNSON    V.    SUN    FIRE    INS.    CO. 
(No.  795.) 
(Ck>urt  of  Appeals  of  Georgia.    Jan.  27,  1906.) 

1.  INSUBANCB  —  BbEAGH    OF     OONDITIONS     OV 

Policy. 

On  the  evidence  submitted  in  behalf  of  the 
plaintiff,  the  court  properly  awarded  a  nonsuit. 
The  evidence  clearly  disclosed  that  the  contract 
had  been  avoided:  (a)  Because,  contrary  to  the 
warranty  contained  in  the  policy,  the  insured 
took  other  insurance,  which  was  in  force  at  the 
time  of  the  fire;  (b)  because  the  insured  failed 
to  keep  an  inventory,  or  to  keep  books  which 
riiowed  the  status  of  his  business,  in  violation 
of  the  warranty  known  as  the  "iron-safe 
clause";  (c)  because  the  brief  of  evidence  dis- 
closes that  the  insured  did  not  own  the  land 
(on  which  the  house  which  was  insured  was 
built)  in  fee  simple,  as  he  had  represented. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  §§  601-635,  660-669,  854r- 
874,  853.] 

2.  Samk— Entire  ob  Ssvebablb  Contbact. 

The  contract  being  entire  and  the  premium 
payable  in  a  gross  sum,  and  it  being  agreed  that 
the  contract  as  a  whole  should  be  void  upon  the 
violation  of  certain  conditions  contained  in  it* 
the  policy  (if  not  voided  for  other  reasons)* 
when  avoided  as  to  the  buildings,  likewise  be- 
came void  as  to  the  stock  of  goods  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  $§  384r^390,  549,  702.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  P.  B.  Johnson,  trustee  in  bank- 
ruptcy, against  the  Sun  Fire  Insurance  Com- 
pany. Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

Mayson  ft  Hil),  for  plaintiff  in  error.  Sla- 
ton  ft  Phillips,  for  defendant  in  error. 

RUSSELL,  J.  O.  P.  Bennet  procured  a 
policy  of  insurance  with  the  Sun  Fire  Insur- 
ance Company.  His  interest  was  transferred 
to  his  trustee  in  bankruptcy.  The  trustee  in 
bankruptcy  brought  suit  against  the  insur- 
ance company.  At  the  conclusion  of  the 
plaintiff's  evidence  the  trial  judge  nonsuited 
the  case,  and  exception  is  taken  thereto.  We 
think  the  judgment  was  right  for  three  rea- 
sons: 

1.  The  evidence  disclosed  that  at  the  time 
of  the  fire  Bennet  had  $4,fj00  insurance  u];>on 
tlie  property,  which  was  insured  by  the  de- 
fendant company.  Under  the  terms  of  the 
policy  this  fact  avoided  the  contract  of  in- 
surance, for  the  reason  that  only  "$2,700  total 
concurrent  insurance"  was  permitted  in  the  in* 
dorsement  on  the  policy,  and  the  policy  con- 
tained a  provision  that  "this  entire  policy, 
unless  otherwise  provided  by  agreement  to- 
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doraed  hereon  or  added  hereto,  shall  be  void 
If  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of.  in- 
surance, whether  valid  or  not,  on  the  prop- 
erty covered  in  whole  or  In  part  by  this 
policy/*  It  is  plain  that  concurrent  insur- 
ance is  that  covering  the  same  items  insured 
in  the  iMlicy  sued  on.  This  is  shown  in  the 
brief  of  evidence,  and  is  undisputed.  The 
requirement  of  the  policy,  to  which  the  in- 
sured assented  by  accepting  it,  and  the  vio- 
lation of  which  avoids  the  contract  of  insur- 
ance, is  not  only  not  unreasonable,  but  is  in 
accordance  with  the  provisions  of  the  Code. 
"A  second  insurance  on  the  same  property, 
unless  by  consent  of  the  insurer,  voids  his 
policy."  Civ.  Code  1895,  fi  2107.  The  tes- 
timony that  the  agent  was  of  the  opinion  and 
stated  that  the  insured  could  take  out  more 
insurance  does  not  affect  the  rights  of  the 
company.  The  insurance  agent  has  no  pow- 
er to  bind  as  to  the  future  conduct  of  the 
Insured,  and  cannot  waive  as  to  other  in- 
surance in  the  future.  Morris  v.  Insturance 
Co.,  106  Ga.  470,  33  S.  B.  430;  Insurance  Co. 
V.  Mowry,  96  U.  8.  544,  24  L.  Ed.  674;  Havois 
V.  Home  Ins.  Co.,  Ill  Ind.  90,  12  N.  B.  137, 
60  Am.  Rep.  689. 

In  the  particular  policy  which  is  the  sub- 
ject-matter of  this  suit  it  is  expressly  stipu- 
lated that  'Mn  any  matter  relating  to  the 
procuring  of  this  insurance  no  person,  unless 
duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  this  company.'*  An  insurance 
company  lias  the  same  right  as  the  insured  to 
agree  on  its  part  with  the  assured  upon  the 
terms  of  the  contract,  and  the  insurer  is  not 
bound  beyond  the  t^ms  of  this  agreement 
One  of  the  most  important  elements  that  en- 
ters into  a  contract  of  insurance  is  the  moral 
risk,  and  an  insurer  has  the  right  to  protect 
himself  by  fixing  a  maximum  amount  of  in- 
surance, beyond  which  the  insured  will  not 
be  allowed  to  procure  protection,  in  order  to 
compel  the  insured  to  himself  carry  part  of 
the  risk,  and  by  thus  assuming  this  liability 
to  diminish  the  risk  of  the  insurer.  "It  is  a 
settled  policy  of  insurers  against  loss  by  fire 
to  protect  themsehres  against  incendiarism 
and  negligence  by  compelling  the  insured  to 
bear  some  of  the  risk,  so  that  if  the  risk  be 
destroyed  he  will  suffer  loss  notwithstanding 
his  insurance.  The  object  of  such  rule  is  to 
place  the  insured  in  such  a  position  respect- 
ing the  property  that  from  the  consideration 
-of  self-interest  he  will  not  only  not  bum  it, 
but  will  be  watchful  and  careful  in  guarding 
against  fire.*'  2  Cooley's  Briefs  on  Insurance, 
1831  et  seq.  "Moral  hazard  in  insurance  is 
but  another  name  for  the  pecuniary  interest 
in  the  insured  to  permit  the  property  to  bum. 
Statistics,  experience,  and  observation  all 
teach  that  the  moral  hazard  is  less  when  the 
pecuniary  interest  of  the  insured  in  the  pro- 
tection of  the  property  against  fire  is  great- 
est, and  that  the  moial  hazard  is  greatest 
when  the  Insured  will  gain  most  by  the  burn- 
ing of  the  property."    The  terms  of  these  con- 


tracts are  neither  unjust,  unreasonable,  nor 
unfair.  They  rest  upon  a  sound  policy  of  the 
business  of  insurance.  Syndicate  Ins.  Co. 
V.  Bohn,  65  Fed.  175,  12  a  a  A.  531,  27  L. 
R.  A.  614. 

It  appears  from  the  evidence  in  the  case 
that  the  other  policies  introduced  in  evidence 
are  concurrent  and  the  amount  of  insurance 
exceeds  $2,700,  which  is  the  amount  of  con- 
current insurance  permitted  by  the  terms  of 
the  policy  upon  which  this  suit  is  based. 
But  even  if  the  insurance  were  not  concur- 
rent, Inasmuch  as  the  policy  written  by  the 
defendant  in  error  only  permitted  concurrent 
insurance,  the  policy  would  nevertheless  be 
avoided  by  the  additional  insurance  disclosed 
in  the  record.  2  Cooley's  Briefs  on  Ins.  1448; 
2  Clements  on  Fire  Ins.  83.  So  that  the 
Judge  would  have  been  authorized  to  have 
nonsuited  the  plaintiff  upon  the  violation  of 
the  contract  as  to  the  excessive  insurance 
taken  out  by  the  plaintiff,  if  for  no  other  rea- 
son. 

2.  Personally  the  writer  does  not  favor 
the  restriction  imposed  by  the  ^Iron-safe 
clause."  The  strict  requirements  of  this  pol- 
icy and  of  all  similar  policies  upon  this  sub- 
ject are,  in  my  opinion,  unreasonable  and  un- 
necessary. But  it  is  not  the  duty  of  courts 
to  make  contracts,  but  only  to  enforce  them 
as  made,  where  they  are  entered  into  by  per- 
sons able  to  contract  It  is  one  of  the  essen- 
tial stipulations  of  the  present  contract  of 
insurance,  and  a  warranty  on  the  part  of  the 
insured:  (1)  That  the  "assured  will  take  a 
complete  itemized  inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year,  and,  un- 
less such  inventory  has  been  taken  within  12 
calendar  months  prior  to  the  date  of  this  pol- 
icy, one  shall  be  taken  In  detail  within  30  days 
of  the  Issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date.  and. 
upon  demand  of  the  assured,  the  unearned 
premium  from  such  date  shall  be  returned. 
(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted.  In- 
cluding all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,  from  date  of  inven- 
tory as  provided  for  in  the  first  section  of 
this  clause,  and  during  the  continuance  of  the 
policy.  (3)  The  assured  will  keep  such  books 
[and  inventory],  and  also  the  last  preceding 
inventory,  if  such  has  been  taken,  securely 
locked  in  a  fireproof  safe  at  night,  and  at 
all  times  when  the  building  mentioned  In 
this  policy  is  not  actually  open  for  business, 
or,  failing  in  this,  the  assured  will  keep  such 
books  and  Inventory  in  some  place  not  ex- 
posed to  a  fire  which  would  destroy  the 
aforesaid  building.  Id  the  event  of  failure  to 
present  such  set  of  books  and  inventories  for 
the  inspection  of  this  company,  this  policy 
shall  become  null  and  void,  and  such  failure 
shall  constitute  a  perpetual  bar  to  any  re- 
covery thereon." 

As  we  have  said  above,  in  <i  number  of 
states  in  the  Union  such  warranties  Are  not 
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required  of  Insurers.  The  contract,  however, 
is  valid  in  this  state,  and  the  insurer  hiMS 
the  right  to  declare  the  policy  avoided  upon 
this  breaclL  The  evidence  in  this  case  dis- 
closes the  fact  that  the  terms  of  the  warran- 
ty on  the  part  of  the  insured  were  not  com- 
plied with,  either  as  to  books  or  inventory. 
The  inventory  might  have  been  sufficient,  if 
it  could  have  been  ascertained  from  the 
books  what  amount  of  stock  was  on  hand  at 
the  date  the  policy  was  Issued,  and  what 
quantity  of  the  goods  shown  by  the  inventory 
to  have  been  purchased  had  been  sold.  It 
is  quite  apparent,  however,  from  the  evi- 
dence, that  the  books  afforded  the  plaintiff  no 
means  of  compliance  with  the  terms  of  his 
warranty.  "An  invoice  of  goods  purchased 
is  not  an  inventory  of  stock  to  be  produced 
under  the  'iron-safe  clause*  of  a  fire  insur- 
ance policy."  Nor  is  a  set  of  books  such  an 
inventory.  Upon  this  subject  see  Everett- 
Ridley-Ragan  Go.  v.  Traders'  Ins.  Ck).,  121 
Ga.  228,  48  S.  E.  918,  104  Am.  St.  Rep.  99; 
Southern  Fire  Ins.  Co.  v.  Knight,  111  Ga. 
622,  36  S.  a  821,  52  L.  R.  A.  70,  78  Am.  St 
Rep.  216;  Hester  v.  Scottish  In&  Co.,  115  Ga. 
454,  41  S.  a  552. 

3.  It  is  very  clear  that  under  his  father's 
will  O.  P.  Bennet,  the  Insured,  held  only  a 
life  estate  in  the  land  whereon  was  situated 
the  building  insured  by  the  contract  in  this 
case.  The  verbiage  of  the  will,  so  far  as 
material  upon  this  subject,  is:  ''This  land  to 
be  his  during  his  natural  life,  and  at  his 
death  to  go  to  his  heirs.**  See  Glore  v.  Scrog- 
gins,  124  Ga.  924,  925,  53  S.  E.  690;  Brown 
V.  Brown,  97  Ga.  581.  25  S.  E.  353,  33  L.  R. 
A.  816;  Crawley  v.  Kendrick,  122  Ga.  185, 
50  S.  E.  41;  Melton  v.  Camp,  121  Ga.  693,  49 
S.  E.  690;  Civ.  Code  1895,  fi  3084.  But  it 
is  insisted  by  counsel  for  plaintiff  in  error 
that,  though  the  insured  have  only  ^  life 
estate  in  the  land,  this  fact  will  only  avoid 
the  policy  pro  rata  in  such  an  amount  of 
the  policy  as  applies  to  the  building;  that  it 
cannot  affect  the  portion  of  the  Insurance 
which  covers  the  merchandise  contained  in 
the  building  and  as  to  which  there  is  no 
dispute  that  the  title  was  in  the  plaintiff  in 
error.  To  our  minds  this  might  seem  a  rea- 
sonable construction,  were  it  not  that  the  Su- 
preme Court  of  this  state  has  decided  to  the 
contrary  in  Phoenix  Ins.  Co.  v.  Gray,  107 
Ga.  110,  32  S.  E.  948,  and  Southern  Fire  Ins. 
Co.  V.  Knight,  supra,  in  both  of  which  cases 
it  was  ruled  that  the  policy  of  insurance  was 
an  entire  contract.  In  the  Knight  Case  the 
policy  sued  on  insured  both  the  stock  of 
goods  and  the  building.  The  premium  due 
upon  the  policy,  as  in  this  case,  was  a  gross 
sum,  and  the  question  arose  whether  a 
breach  of  a  warranty  relating  to  the  goods 
insured,  and  recovery  for  their  loss,  would 
also  bar  recovery  for  the  loss  of  the  build- 
ing. In  the  present  case  the  question  is 
merely  reversed,  and  is  whether  the  breach 
of  warranty  as  to  the  building  bars  recov- 
ery for  the  loss  of  the  merchandise.    In  tlie 


Knight  Case,  Justice  Cobb,  delivering  the 
opinion,  says:  '*What  was  the  information 
of  the  parties  with  respect  to  the  question 
just  above  stated?  If  this  information  is  to 
be  derived  from  the  language  used,  and  ii 
must  be,  it  would  seem  to  be  clear  that  the 
contract  was  entire  and  indivisible,  and  that 
a  breach  of  a  condition  which  would  work 
a  forfeiture  would  avoid  the  entire  policy, 
and  not  simply  a  portion  thereof.  The  par- 
ties contracted  that  'the  policy'  should  be 
void  in  case  of  failure  to  comply  with  the 
iron-safe  clause.  The  policy  embraces  Insur- 
ance upon  both  the  building  and  its  contents, 
and  the  premium  is  payable  in  a  gross  sum. 
'If  the  consideration  to  be  paid  is  single  and 
entire,  the  contract  must  be  held  to  be  en- 
tire, although  the  subject  of  the  contract  may 
consist  of  several  distinct  and  wholly  inde- 
pendent items.'  2  Parsons,  Cont  519.  It 
was  competent  for  the  parties  to  make  two 
separate  and  distinct  contracts,  one  covering 
the  goods  and  the  other  the  building;  but 
they  did  not  see  proper  to  do  this.  They 
combined  the  two  and  made  the  considera- 
tion.moving  toward  the  insurer  a  gross  sum. 
They  further  provided  that  the  contract,  not 
a  part  of  it,  should  be  void  under  certain 
conditions.  •  ♦  ♦  In  such  a  case  there 
is  but  one  thing  for  the  courts  to  do,  and 
that  is  to  enforce  the  agreement  as  made." 
Justice  Cobb  then  proceeds  to  say  that  the 
question  as  to  whether  a  policy  of  insurance, 
such  as  is  involved  in  the  present  case,  con- 
stitutes a  separable  or  an  entire  contract,  is 
not  a  new  one,  and  cites  a  large  number  of 
authorities  sustaining  the  opinion  of  the 
court 

We  are  of  the  opinion  that,  for  each  of  the 
three  reasons  to  which  we  have  referred,  the 
judgment  of  the  lower  court  in  awarding  a 
nonsuit  was  right;  but  under  the  rule  an- 
nounced in  the  Knight  Case,  if  for  no  other 
reason,  the  policy  was  avoided,  the  contract 
being  entire,  there  was  nothing  left  to  sub- 
mit to  the  jury. 

Judgment  affirmed. 

(8  Oa.  App.  436) 

POWELL   V.   COMMONWEALTH   INS.  CO. 
(No.  275.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

Insxtbance— Bbeaoh  of  CoNomoNs  OF  Pol- 
icy. 

In  view  of  the  peculiar  phraseology  of  the 
covenant  of  warranty  employed  in  the  '"iron- 
safe  clause*'  in  the  policy  in  this  case,  and  of 
the  evidence  that  there  was  a  breach  of  the  per- 
sonal warranty  of  the  insured,  the  contract  was 
avoided,  and  ft  was  not  error  to  award  a  non- 
suit. 
(Syllabus  by  the  (>>urtj 

E^rror  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  B.  B.  Powell  against  the  Com- 
monwealth Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 
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Wm.  Faircloth  and  Hines  ft  Jordan,  for 
plaintiff  in  error.  W.  I.  Heyward,  for  defend- 
ant in  error. 

RUSSELL,  J.  The  plaintiff  insured  wltb 
the  defendant  company  "his  stock  of  mer- 
chandise, consisting  of  dry  goods,  provisions, 
groceries,  notions,  and  other  merchandise,  not 
more  hazardous,  such  as  usually  kept  for 
sale  in  such  stores."  By  a  provision  of  the 
policy  it  was  to  be  voided  if  fireworks  were 
allowed  in  the  above  premises.  There  was 
evidence  that  early  in  December,  shortly  after 
the  issuance  of  the  policy,  a  lot  of  fireworks, 
which  had  been  ordered,  but  bad  not  been 
received  prior  to  that  time,  were  stored  in 
the  storehouse  in  question  and  sold  during 
the  Christmas  holidays  by  the  plaintiff  in 
error.  In  rebuttal  of  this  proof  the  plain- 
tiff In  error  introduced  evidence  showing 
that  it  was  customary  for  such  stores  to 
contain  fireworks  at  that  period  of  the  year. 
•By  t&r  the  greater  portion  of  the  discussion, 
both  in  the  oral  argument  and  In  the  briefs 
of  counsel,  was  confined  to  the  effect  of  the 
provision  in  the  policy  recited,  its  apparent 
violation  by  the  keeping  of  fireworks,  and 
the  effect  of  custom  in  preventing  what  would 
otherwise  be  an  avoidance  of  the  policy.  We 
think  the  question  as  to  whether  fireworks 
were  or  were  not*  more  hazardous  than  the 
articles  specified  in  the  policy,  as  well  as 
that  as  to  whether  the  written  description 
covered  fireworks  and  whether  they  were  ex- 
cepted by  reason  of  the  fact  that  the  insurer, 
at  the  time  of  the  issuance  of  the  policy,  was 
aware  of  a  general  custom  paramount  to  the 
stipulation  of  the  contract,  should  each  have 
been  submitted  to  the  jury ;  and,  if  these  had 
been  the  only  questions  involved,  we  should 
hold  the  grant  of  a  nonsuit  to  be  erroneous. 
None  of  these  questions,  however,  need  be 
considered  in  this  case,  for  the  reason  that 
the  nonsuit  was  required  by  the  provision  of 
the  policy  under  which  the  insured  bound 
himself  by'  what  is  known  as  an  *'iron-safe 
clause,"  to  keep  the  books  and  inventory 
specified  in  said  iron-safe  clause  securely 
locked  in  a  fireproof  safe  at  night  and  at  all 
times  when  the  store  or  other  place  of  keep- 
ing such  merchandise  or  other  personal  prop- 
erty is  not  actually  open  for  the  transaction 
of  business.  It  is  further  stipulated  in  the 
iron-safe  clause  in  this  particular  policy  that 
"in  case  of  failure  of  the  assured  to  keep 
•  •  ♦  a  fireproof  safe,  or  in  case  of  failure 
on  the  part  of  the  assured  to  keep  such  books 
securely  locked  in  such  safe,  then  this  policy 
shall  be  null  and  void,  and  no  suit  or  action 
thereon  shall  be  maintained."  It  is  well  set- 
tled that  such  covenants  are  personal  war- 
ranties. The  evidence  does  not  disclose  that 
the  defendant  liad  an  iron  safe ;  but  it  does 
disclose  that  his  books  were  not  kept  in  it, 
nor  contained  in  it  at  the  time  of  the  fire. 
Under  the  peculiar  phraseology  of  the  cove- 
nant of  warranty  employed  in  the  iron-safe 
Mause  involved  in  this  case,  and  the  evidence 


that  there  was  a  breach  of  the  personal  war- 
ranty of  the  assured,  a  nonsuit  was  inevi- 
table. In  Johnson,  Surety,  v.  Sun  Insurance 
Co.,  8  Oa.  App.  — ,  60  S.  B.  118^  the  writer 
has  already  expressed  his  personal  disap- 
proval of  the  policy  which  allows  insurers  of 
our  state  to  be  discriminated'  against,  while 
other  Jurisdictions  declare  policies  of  insur- 
ance containing  such  stipulations  void.  The 
ruling,  however,  upon  this  subject,  has  been 
uniform  In  this  state,  and  the  trial  Judge 
acted  in  conformity  with  the  authorfties  cit- 
ed in  the  Johnson  Case,  supra. 
Judgment  affirmed. 

(8  0&.  App.  502) 
GENERAL  SPECIALTY  00.  v.  TIFTON 
ICE  &  POWER  CO.     (No.  554.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  190S.) 

1.  Account,  Action  on  —  Affidavit  —  Veri- 
fication. 

A  copy  afiidavit  will  not  take  the  place  of 
the  original  affidavit  required  by  law  to  verify 
an  open  account.  The  act  of  1901,  requiring, 
where  a  suit  has  been  brought  on  an  open  ac- 
count verified  by  the  plaintiff,  that  the  plea 
shall  likewise  be  verified,  does  not  contemplate 
that  the  account  can  be  verified  by  a  copy  af- 
fidavit. When  the  account  is  not  verified  by 
an  original  affidavit,  the  defendant  is  not  re- 
quired to  verify  his  plea. 

2.  Same— Failube  to  Verify  Plea. 

The  account  of  the  plaintiff  in  this  case 
not  being  verified  by  an  original  affidavit,  the 
court  properly  refused  to  strike  the  plea  of  the 
defendant,  although  it  was  not  verified. 

3.  Trial— Nonsuit. 

For  the  same  reason  it  was  not  error,  in  the 
absence  of  evidence  in  behalf  of  the  plaintiff,  to. 
award  a  nonsuit  upon  the  defendant^  motion. 
(Syllabus  by  the  Court.) 

Error  from  aty  Court  of  Tifton;  R.  Eve, 
Jndge. 

Action  by  the  General  Specialty  Company 
against  the  Tifton  Ice  &  Power  Company. 
Judgment  of  nonsuit,  and  the  plaintiff  brings 
error.    Affirmed. 

J.  C.  Smith,  W.  R.  Smith,  and  R.  A.  Hen- 
dricks, for  plaintiff  in  error.  Fulwood  ft 
Murray,  for  defendant  In  error. 

RUSSELL,  J.  The  General  Specialty 
Company  sued  the  Tifton  Ice  &  Power  Com- 
pany upon  an  open  account  for  $75.  It  al- 
leged, first,  that  the  defendant  was  a  cor- 
poration having  its  principal  place  of  busi- 
ness In  Tift  county;  second,  that  the  defend- 
ant was  Indebted  to  the  petitioner  in  the 
sum  of  $75  upon  an  open  account;  third,  de- 
mand and  refusal.  Attached  as  an  exhibit 
to  the  petition  was  an  account,  and  attached 
thereto  a  copy  affidavit,  and  It  appears  from 
the  bill  of  exceptions  that  the  original  affida- 
vit was  not  annexed  to  the  original  petition, 
either  at  the  time  the  suit  was  brought  or 
when  the  copy  was  served  on  the  defendant; 
but  in  lieu  thereof  there  was  nothing  but 
a  copy  affidavit.  The  defendant,  in  conform- 
ity with  the  Neel  act  (Civ.  Code  1895,  $  4961), 
admitted  the  first  paragraph  of  the  petition 
and  denied   the  second,   third,   and  fourth 
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paragraphs.  The  plaintiff  demurred  to  de- 
fendant's plea,  and  moved  to  strike  it,  upon 
the  ground  that  there  was  no  affidavit  at- 
tached thereto  in  compliance  with  the  act  of 
1901  (Laws  1901,  p.  55),  and  for  that  reason 
the  plea  raised  no  issue  as  to  the  correctness 
of  the  account  The  question  turns  upon 
whether  a  copy  of  the  affidavit,  provided  by 
law  to  be  attached  to  an  open  account  upon 
which  suit  Is  brought  as  a  means  of  verifica- 
tion, can  be  substituted  for  the  original  affi- 
davit, so  as  to  require  the  defendant  to  veri- 
fy his  plea,  under  the  provisions  of  that  act. 

It  is  well  settled  that,  if  the  plaintiff's 
account  is  verified  as  provided  by  law,  the 
plea  of  the  defendant  must  be  verified,  and 
that,  unless  the  plea  is  verified,  it  raises 
no  issue  as  to  the  correctness  of  the  account 
We  do  not  think,  however,  that  It  was  ever 
intended  that  the  plaintifTs  account  was  to 
be  verified  by  the  copy  of  an  affidavit  How 
would  the  court  ever  know  that  there  was 
in  fact  an  original?  How  could  the  court 
consider  the  copy,  unless  it  was  verified  as 
being  a  correct  copy  of  the  original  affidavit? 
Or  how  could  he  consider  it  at  all,  where  it 
was  admitted  to  be  a  copy,  unless  the  orig- 
inal was  first  shown?  A  prosecution  for 
perjury  could  not  be  based  on  such  copy.  It 
was  never  intended  that  an  account  should 
be  treated  as  verified,  and  thus  considered 
presumptively  so  proved  as  not  to  be  open 
to  denial  by  the  defendant,  unless  upon  oath, 
except  where  the  court,  having  the  original 
affidavit  before  it,  could  consider  the  affida- 
vit as  evidence.  We  think,  therefore,  that 
the  court  did  not  err  in  refusing  to  strike 
the  defendant's  plea.  The  plaintiff's  petition 
was  not  sworn  to,  and  therefore  there  was 
no  necessity  for  the  defendant  to  verify  his 
plea. 

For  the  same  reason  there  was  before  the 
4»urt,  in  the  absence  of  the  original  affidavit 
no  evidence  in  support  of  the  plaintiff's  ac- 
count, and  the  court  properly  awarded  a  non- 
suit 

Judgment  affirmed. 


(3  Oa.  App.  632) 

REESE  V.  STATE.    (No.  891.) 

(Court  of  Appeals  of  Ckorgia.    Jan.  29,  1908.) 

Weapons— Oarbting  Concealed  Weapon»— 

Evidence. 

The  evidence  authorized  the  verdict  of  guil- 
ty, and  there  was  no  error  in  refusing  a  new 
trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Weapons,  $  29.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americus ;  C.  R. 
Crisp,  Judge. 

Walter  Reese  was  convicted  of  carrying  a 
concealed  weapon,  and  brings  error.  Af- 
firmed. 

H.  B.  Simmons,  for  plaintiff  in  error.  Zach 
Childers,  SoL,  for  the  State. 


RUSSELL,  J.  Walter  Reese  was  convicted 
of  carrying  a  pistol  concealed,  and  moved  for 
a  new  trial.  His  motion  was  overruled,  and 
he  excepts  to  the  judgment  refusing  a  new 
trial. 

The  sole  contention  of  counsel  for  the  plain- 
tiff in  error  is  that  the  evidence  is  not  suffi- 
cient to  authorize  conviction.  This  conten- 
tion is  not  supported  by  the  record.  The  state 
introduced  two  witnesses  whose  testimony 
stands  uncontradicted.  The  first  witness 
had  a  special  reason  why  he  would  have 
been  on  the  lookout  for  a  pistol,  and  why 
he  would  have  seen  one  If  the  defendant  had 
been  carrying  such  pistol  fully  exposed  to 
view  in  the  meaning  of  the  law,  in  the  fact 
that  he  had  just  then  "had  some  words"  with 
the  defendant  He  testified  that  when  he  first 
went  into  the  saloon  he  saw  the  defendant 
plainly,  but  did  not  see  him  with  a  pistol. 
Continuing,  this  witness  said:  "The  defend- 
ant stooped  over  and  put  his  hands  under 
his  pants,  like  he  was  fixing  his  socks,  and* 
when  he  rose  up  he  had  a  pistol  in  liis  hands ; 
but  the  first  I  saw  of  the  pistol  was  when  he 
rose  up  after  fooling  with  his  socks.  There 
was  no  pistol  on  the  fioor  of  the  saloon."  The 
other  witness  testified  to  substantially  the 
same  state  of  facts  as  the  former  witness,  and, 
in  addition,  that  he  was  the  nearest  person 
to  Reese,  about  six  feet  from  him,  and  that 
he  did  not  give  him  a  pistol  or  see  any  one 
else  give  liim  one.  This  witness  testified 
positively  that  the  defendant  did  not  have 
a  pistol  in  his  hand  when  he  stooped  down. 

The  only  point  made  by  counsel  for  plain- 
tiff in  error  is  that  the  evidence  is  not  suffi- 
cient to  exclude  every  other  reasonable  sup- 
position except  that  of  the  defendant's  guilt 
Granted,  as  matter  of  law,  that  unless  the 
state  satisfied  the  jury,  to  the  exclusion  of 
any  reasonable  doubt  that  the  hypothesis 
that  the  defendant  had  a  pistol  concealed  on 
the  occasion  mentioned  was  more  reasonable 
than  any  other  supposition  or  inference  that 
could  be  drawn  from  the  evidence,  it  is  clear 
to  our  minds  that  the  jury's  verdict  of  guilty 
was  fully  authorized.  The  theories  suggested 
in  behalf  of  the  plaintiff  in  error  are  not  ad- 
vanced in  his  statement  to  the  jury  nor  sap- 
ported  by  the  evidence.  By  questions  ad- 
dressed to  the  witnesses  on  cross-examination 
the  plaintiff  in  error  proved  that  the  saloon 
where  the  pistol  was  seen  was  only  about 
80  feet  long,  and  that  there  were  a  number 
of  persons  in  the  saloon  at  the  time  of  the 
controversy  between  the  witness  Slaught^ 
and  the  defendant;  and  the  witness  Wyatt 
testified  on  cross-examination  that  he  was 
not  paying  particular  attention  to  the  de- 
fendant 

The  hypotheses  suggested  in  behalf  of  the 
defendant  are:  First  that  the  pistol  may 
not  have  been  concealed  even  if  the  defend- 
ant had  it  on  his  person;  second,  that  the 
pistol  may  have  been  handed  to  defendant  by 
some  one  in  the  crowd  in  the  saloon.  The 
testimony  of  the  first  witness  for  the  state. 
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If  credible  to  tbe  Jury,  destroys  the  fliCFt  by- 
pothesis;  and  tbe  testimony  of  Wyatt  tbat 
•even  though  he  was  beyond  reaching  dis- 
tance, be  was  nearer  to  defendant  than  any 
one  else  in  the  saloon,  renders  wholly  unrea- 
sonable tbe  second  supposition,  confirmatory 
ot  the  presumption  of  innocence,  which  must 
necessarily  be  overcome  before  the  defendant 
•could  be  legally  convicted.  According  to  the 
verdict  of  the  Jury  there  remained,  therefore, 
but  one  reasonable  supposition — ^that  the  de- 
fendant had  the  pistol  concealed  about  his 
person.  There  is  no  other  reasonable  suppo- 
sition In  this  case  (taking  the  evidence  to  be 
true)  than  that,  if  the  defendant's  pistol  had 
heen  exposed  to  view,  the  witness  Slaughter 
would  have  seen  it ;  for  he  swore  he  saw  the 
defendant  plainly  on  the  occasion  in  question, 
and,  as  this  witness  and  the  defendant  had 
Just  at  this  time  had  some  words,  the  atten- 
tion of  the  witness  was  more  peculiarly  at- 
tracted to  the  inquiry  as  to  whether  the  de- 
fendant had  a  pistol  concealed  than  would 
ordinarily  be  the  case.  Taken  as  a  whole, 
the  evidence  of  Slaughter  was  sufficient  to 
establish  the  fact  that,  if  the  defendant  had 
a  pistol,  he  was  at  that  time  carrying  it  con- 
cealed; and  the  testimony  of  Wyatt  shows 
that  the  defendant  had  the  pistol  before  it 
was  seen  or  could  be  seen,  because  the  testi- 
mony of  this  witness  shows  that  there  had 
been  no  opportunity  afforded  any  one  to  hand 
a  pistol  to  the  defendant,  and,  therefore,  that 
he  must  have  had  such  pistol  concealed. 
Judgment  affirmed. 

(3  Ga.  App.  476) 

CARTER  V.  STATE.    (No.  868.) 

<Goiirt  of  Appeals  of  Geoi^ia.    Jan.  27,  1908.) 

1.  CbiminaIi  Law  —  Cebtiorabi  —  Answeb 

— CJONCLtrSIVEKESS. 

The  evidence  as  specifically  set  forth  bv  the 
oaonty  judge,  in  his  answer  to  the  writ  or  cer- 
tiorari is  conclusive,  unless  traversed;  and  a 
reviewing  court  wiil  not  look  to  the  evidence  as 
set  forth  in  tbe  petition  for  certiorari  to  add  to 
or  in  any  manner  to  change  the  evidence  as  set 
forth  in  the  answer.  Evans  v.  Forsythe,  126 
Ga.  589,  55  S.  E.  490;  Brown  v.  Gainesville, 
125  Ga.  238,  53  S.  E.  1002. 

2.  Saice. 

Where  the  evidence  as  set  forth  in  the  an- 
swer to  the  writ  of  certiorari,  although  weak, 
is  sufficient  to  support  the  finding,  and  the  only 
error  assigned  is  that  such  finding  was  not  sup- 
ported by  the  evidence,  this  court  will  not  In- 
terfere with  the  judgment  of  the  superior  court 
overruling  the  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  15,  Criminal  Law,  §$  3074-«)84.] 

(Syllabus  by  tbe  Court.) 

Error  from  Superior  Court,  Henry  County; 
B.  J.  Reagan,  Judge. 

George  Carter  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Brown  &  Brown,  for  plaintllf  in  error. 
O.  H.  B.  Bloodworth,  Sol.  Gen.,  and  O.  H. 
B.  Bloodworth,  Jr.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Gft.  App.  468) 
PARHAM  v.  STATE.    (No.  919.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Pebjtjbt— Evidence— CoBBOBOBATioN. 

Tbe  law  requires  two  witnesses,  or  one  wit- 
ness corroborated  by  circumstances,  in  order  to 
grove  the  crime  of  perjury.  No  legal  rule  can 
e  laid  down  to  measure  the  extent  of  the  cor- 
roboration. Some  corroboration  must  exist. 
The  amount  is,  in  each  particular  case,  for  the 
determination  of  the  jury.  It  is  enough  if  the 
corroborating  circumstances,  though  slight,  are 
sufficient  to  satisfy  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Perjury,  §$  125-132.] 

2.  Cbiminal  Law— Evidence— Sufficiency. 

Where  an  indictment  charges  one  offense 
committed  in  different  ways  in  several  counts,  a 
conviction  on  one  or  more  of  the  counts,  sup- 
ported by  sufficient  legal  proof,  will  be  upheld. 
A  proper  conviction  on  one  count  will  not  be 
set  aside  because  of  an  unwarranted  conviction 
in  another  count  The  verdict  on  the  latter 
cannot  harm  the  defendant ;  for  the  punishment 
is  the  same,  whether  the  conviction  is  sustained 
on  one  count  or  on  more  than  one  count. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  2098-2101.1 

3.  Pebjubt— Evidence. 

The  verdict  on  the  first  and  second  counts 
of  the  indictment  is  warranted  by  the  evidence, 
the  trial  judge  was  satiafied,  and  this  court  will 
not  interfere. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chattooga  Coun- 
ty;   Moses  Wright,  Judge. 

Jolm  Parham  was  convicted  of  perjury, 
and  brings  error.    Affirmed. 

M.  B.  Eubanks  and  W.  M.  Henry,  for  plain- 
tiif  in  error.  W.  H.  Bnnis,  Sol.  Gen.,  for 
the  State. 

HILL,  C  J.  John  Parham  brought  suit 
in  the  superior  court  of  Chattooga  county 
for  i)er8onal  injuries  against  the  C^itral  of 
Georgia  Railway  Company.  On  the  trial  of 
the  case  at  the  March  term,  1906,  in  support 
of  his  suit  for  damages  he  testified  in  sub- 
stance as  follows:  That  in  June,  July,  and 
August,  1904,  he  was  employed  by  the  de- 
fendant company;  that  on  or  about  August 
18,  1904,  while  he  was  working  with  extra 
gang  No.  1  in  charge  of  a  train  of  the  de- 
fendant company  and  in  pursuance  of  his 
work,  he  was  sitting  on  cross^ties  which 
were  loaded  upon  a  flat  car,  a  part  of  the 
train,  and  was  going  to  Summerville,  Ga. ; 
that  the  train  was  going  at  a  very  high  rate 
of  speed,  to  wit,  at  the  rate  of  30  or  40  miles 
per  hour,  which  was  a  higher  rate  of  speed 
than  its  schedule  required,  and  that  on  pass- 
ing a  curve,  approaching  a  switch,  the  brakes 
were  suddenly  thrown  on  to  stop  the  train, 
and  this  gave  the  car  upon  which  he  was 
riding  such  a  Jerk  tbat  he  was  thrown  off 
the  car,  with  the  cross-ties;  that  he  had  no 
place  to  sit  on  the  car,  except  on  the  cross- 
ties,  and  these  were  not  properly  braced  or 
laid  on  the  car,  and  that,  as  they  began  slid- 
ing off  the  car,  he  had  no  way  of  holding  on, 
as  the  ties  were  sliding  under  him,  and  he 
was  thus  thrown  off  the  car;  that  as  a  re- 
sult of  the  fall  he  received  severe  and  per^ 


124 


eO  SOUTHEASTERN  RBPORTBB. 


(Ga. 


manent  Injuries;  that  his  left  leg  was  pra<>- 
tlcally  rendered  useless  for  the  remainder  of 
the  year ;  that  he  was  ruptured,  and  his  Icld- 
neys,  bladder,  and  urinary  organs  were  in- 
jured ;  that  his  intestines  were  forced  through 
his  anus  and  also  thrown  down  into  his  scro- 
tum or  sac,  and  he  was  compelled  to  wear  a 
truss,  and  his  testicles  were  Injured;  that 
on  account  of  such  Injuries  he  suffered  great 
physical  pain  and  was  permanently  damaged 
at  least  one-half  of  his  capacity  to  labor; 
that  the  tibia  or  large  bone  in  his  ri^t  leg 
was  fractured,  and  that  broken  bones  had 
been  taken  out  of  his  leg  on  account  of  it. 
He  further  testified  that  he  had  never  had 
gonorrhea  or  syphilis,  and  that  the  condition 
of  his  leg  was  not  the  result  of  any  venereal 
disease,  but  was  the  result  of  the  Injuries 
received  by  him  in  being  thrown  from  said 
car  on  the  occasion  referred  to,  and  that  he 
had  never  taken  any  medicine  for  gonorrhea 
or  for  any  other  venereal  disease. 

Subsequently  to  the  trial  of  the  suit  for 
damages,  which  resulted  in  a  verdict  for  the 
defendant,  John  Parham  was  indicted  by  the 
grand  Jury  of  the  superior  court  of  Chattoo- 
ga county  for  the  crime  of  perjury;  the  in- 
dictment being  predicated  upon  the  testimony 
above  set  forth.  The  Indictment  is  in  five 
counts,  and  in  each  count  a  portion  of  this 
testimony  is  set  out.  The  Jury,  under  the 
charge  of  the  court,  returned  a  verdict  of 
guilty  on  the  first,  second,  and  fifth  counts 
of  the  indictment,  ignored  the  third  count, 
and  returned  a  verdict  of  not  guilty  on  the 
fourth.  A  motion  for  a  new  trial,  based  on 
the  general  grounds,  was  overruled;  and  the 
question  before  this  court  is  whether  the  ver- 
dict is  supported  by  any  legal  evidence.  It 
is  especially  insisted  that  there  was  no  sufii- 
cient  corroboration  of  the  testimony  of  the 
one  witness  In  chief  against  the  defendant. 
This  makes  it  necessary  to  consider  the  spe- 
cific allegations  of  each  one  of  the  counts  in 
the  indictment  on  which  the  defendant  was 
found  guilty,  and  the  evidence  applicable 
thereto. 

The  first  count  in  the  indictment  charges 
that  the  defendant  committed  perjury  in  his 
testimony  given  on  the  trial  of  his  suit  for 
damages  against  the  railroad  company,  in 
swearing  that  the  train  upon  whlqh  he  was 
riding  and  from  which  he  was  thrown  was 
then  running  at  the  rate  of  30  or  40  miles  per 
hour ;  that  the  brakes  were  then  applied  sud- 
denly, throwing  him  off  the  cars -with  the 
cross-ties,  and  that  he  was  then  and  there- 
by injured  and  wounded  on  and  in  the  front 
part  of  his  right  leg,  between  the  ankle  and 
the  knee,  and  that  his  leg  swelled  and  was 
full  of  pus  and  blood,  and  bone  an  inch  and 
a  half  long  was  taken  therefrom,  and  that 
two  more  pieces  of  bone  came  out  lower  down 
on  his  leg;  that  one  of  the  ties  struck  his 
left  side  and  back,  and  knocked  his  entrails 
down  into  his  bag  and  out  of  his  anus,  and 
that  his  left  testicle  was  painfully  injured. 
The  second  count  charges  that  the  following 


part  of  the  defendant's  testimony  which  he 
gave  in  his  suit  for  damages  was  perjury,  to 
wit:  **When  I  was  thrown  from  said  car  1 
hit  the  ground,  and  didn't  know  anything 
at  all.  I  didn't  know  when  they  put  me  on 
the  train.  I  didn't  know  when  they  picked 
me  up,  until  I  afterwards  got  to  Lavender" — 
meaning  a  station  on  the  Central  of  Georgia 
Railway  in  the  county  of  Floyd.  The  fifth 
count  charges  that  the  following  testimony 
given  by  the  defendant  on  the  trial  of  his 
suit  for  damages  against  the  railroad  com- 
pany constituted  perjury,  to  wit:  That  he 
had  never  taken  medicine  for  gonorrhea, 
gleet,  or  clap,  or  other,  venereal  disease ;  that 
he  had  never  had  any  such  disease;  and  that 
the  condition  of  his  leg,  at  that  time  and 
prior  thereto,  to  wit,  the  swelling  thereof, 
and  accumulation  of  pus  and  blood  therein, 
the  ejection  of  pieces  of  bone  therefrom,  and 
other  condition  thereof,  were  not  the  results  of 
such  disease,  but  were  the  result  of  said  in- 
juries infiicted  by  the  railroad  company.  The 
foregoing  constitute  the  material  allegations 
set  out  in  the  three  separate  counts. 

The  chief  witness  against  the  defendant 
was  one  Tussey,  who  was  in  charge  of  the 
train  on  the  occasion  when  the  defendant, 
in  his  suit  for  damages,  swore  that  he  was 
injured  as  therein  set  forth.  This  witness 
in  chief  swears,  in  support  of  the  charge 
of  perjury,  that  he  never  ran  but  one  such 
train ;  th&t  no  such  accident  as  testified  to  by 
John  Parham  in  his  suit  for  damages  ever 
occurred.  The  defendant,  John  Parham,  In 
his  suit  for  damages  having  sworn  that  it 
did  occur  by  the  running  of  said  train  In  the 
charge  of  Tussey,  and  that  he  was  then  in- 
jured as  described,  these  are  what  may  be 
called  the  substantive  facts,  true  or  false, 
around  which  the  entire  case  and  the  evi- 
dence therein,  pro  and  con,  revolves;  and  on 
these  substantive  facts  the  testimony  of  these 
two  witnesses  is  in  direct  and  irreconcilable 
conflict.  The  pertinent  question,  therefore,  is 
whether  the  testimony  of  this  chief  witness, 
Tussey,  against  the  defendant,  is  sufficiently 
corroborated  by  that  of  another  witness,  or 
by  circumstances,  on  the  material  questions 
in  issue,  to  support  the  verdict  of  guilty  on 
any  one  of  the  three  counts  in  the  indictment 
Even  if  th^  jury  believed  the  testimony  of 
Tussey  to  be  the  truth,  and  that  of  the  de- 
fendant, Parham,  to  be  false,  they  would  not 
be  Justified  in  convicting  the  defendant  of 
perjury ;  for  it  is  well  settled  by  the  statutes 
of  this  state,  codified  from  the  common  law, 
that  while  the  testimony  of  a  single  witness 
is  generally  sufiicient  to  establish  a  fact,  this 
is  not  so  as  to  the  crime  of  perjury,  but  that 
to  establish  this  offense  there  must  be  two 
witnesses,  or  circumstances  corroborating 
the  one  witness  whose  testimony,  contradict- 
ing that  of  the  defendant,  makes  the  direct 
and  positive  issue  of  truth  or  falsity.  There 
is  no  other  witness  in  this  case  whose  tes- 
timony directly  corroborates  that  of  the  wit- 
ness Tussey  on  the  issues  between  him  and 
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the  defeDdant  as  to  the  fact  of  the  accident 
and  the  results,  given  by  him  !n  his  suit  for 
damages,  and  set  out  In  the  first  and  second 
counts  of  the  Indictment ;  and  such  corrobora- 
tion. If  any  exists,  must  be  found  in  the  prov- 
ed circumstances  or  facts  material  to  the  is- 
sues.   ' 

There  can  be  no  rule  laid  down  by  the  law 
as  to  what  facts  or  circumstances  amount  to 
corroboration.  This  Is  exclusively  a  ques- 
tion for  the  determination  of  the  jury  in  the 
particular  case.  The  Supreme  Court,  in  Ran- 
sone  V.  Christian,  56  Ga.  856,  as  pertinent 
to  this  question,  says:  "The  circumstances 
should  be  such  as  to  convince  the  jury — such 
as  so  to  strengthen  the  one  vrltness  as  to 
induce  them  to  believe  that  he  has  sworn 
truly,  and  that  the  [other  witness]  swore 
falsely.  •  ♦  ♦  If  the  jury  are  satisfied 
with  the  weight  of  the  corroborating  clrcum- 
stances^  it  is  enough.  There  must  be  suffi- 
cient corroboration  to  satisfy  them,  and  how 
much  would  be  exactly  equal  to  the  weight 
of  another  witness  would  be  hard  for  us  to 
prescribe  or  for  them  to  calculate."  See,  also, 
Sikes  v.  Btate,  105  Ga.  595,  31  S.  E.  567; 
Powers  V.  State,  44  Ga.  210.  The  rule  as  to 
the  amount  of  corroboration  necessary  to  sup- 
port the  testimony  of  the  accomplice  in  felony 
cases  Is  applicable  to  cases  of  perjury.  In 
Dixon  V.  State,  116  Ga.  186.  42  S.  E.  357, 
where  the  question  was  as  to  the  corrobora- 
tion of  the  testimony  of  an  accomplice  In  a 
felony  case,  the  Supreme  Court  held  that  *'lt 
is  not  essential  that  the  corroborating  testi- 
mony shall  in  and  of  itself  be  sufficient  to 
warrant  a  verdict  of  guilty,  or  that  the  tes^ 
tlmony  of  the  accomplice  should  be  corrobo- 
rated in  every  particular."  And  in  Harrell 
V.  State,  121  Ga.  607,  49  S.  B.  708,  the  court 
held  that  "the  corroborating .  circumstances, 
independently  of  the  accomplice's  testimony, 
should  be  such  as  to  lead  to  the  inference  of 
the  defendant's  guilt.*'  These  decisions  of  the 
Supreme  Court  show  that  the  sufficiency  or 
weight  of  the  corroborating  circumstances  is 
for  the  jury  alone,  not  for  the  court,  and  that 
when  the  jury  finds  that  the  corroboration  is 
sufficient,  and  the  trial  judge  is  satisfied  with 
their  finding,  the  iatter's  discretion  In  refus- 
ing a  new  trial  will  not  be  Interfered  with, 
unless  It  is  manifestly  abused. 

This  brings  us  to  the  consideration  of  the 
facts  and  circumstances  In  the  record  on  the 
subject  of  corroboration.  Bear  In  mind  that 
It  is  the  testimony  of  Tussey,  the  employ^  of 
the  defendant  railway  company,  who  was  In 
charge  of  the  train  at  the  time  of  the  alleged 
accident,  as  against  the  testimony  of  this  de- 
fendant on  the  trial  of  his  suit  for  damages, 
which  Is  to  be  corroborated.  A  physician  tes- 
tified that  he  had  treated  the  defendant.  Par- 
ham,  for  syphilis,  and  that  the  condition  of 
his  leg,  which  Parham  swore  was  caused  by 
Injuries  received  by  him  from  being  thrown 
from  the  railroad  car,  was  due  to  this  disease, 
and  was  not  produced  by  any  external  vio- 
lence.    Several  expert  witnesses  testified  that 


the  physical  condition  described  by  Parham 
in  his  suit  for  damages,  and  which  was,  as 
he  swore,  the  result  of  the  injuries  inflicted 
by  the  railroad  company  on  the  said  occasion, 
would  have  produced  instant  death ;  and  three 
witnesses  testified  that  Parham  had  on  dif- 
ferent occasions  told  them  of  his  injuries, 
and  had  stated  to  them  that  these  Injuries  re- 
sulted from  an  entirely  different  cause  than 
that  declared  by  him  In  his  testimony  in  sup- 
port of  his  suit  for  damages  against  the  rail- 
road company.  Now,  these  facts  testified  to 
by  these  witnesses  certainly  furnish  some  cor- 
roboration of  the  testinoony  of  Tussey  that  no 
such  accident  as  the  defendant  described  in 
his  suit  for  damages  did  in  fact  ever  occur, 
or  that  he  was  not  injured  by  such  accident 
Whether  it  is  sufficient  corroboration  was  a 
question  for  the  jury. 

The  learned  counsel  for  the  plaintiff  in- 
sists that  the  conyiction  on  the  fifth  count 
is  without  sufficient  evidence  to  support  it 
This  count  charges  that  the  defendant  com- 
mitted perjury  in  swearing  that  he  had  nev- 
er taken  medicine  for  any  venereal  disease, 
and  that  he  had  never  had  any  such  disease, 
and  that  the  condition  of  his  leg  was  not 
caused  by  such  disease.  It  is  said  that  the 
only  witness  in  support  of  this  count  is  the 
physician,  who  testified  that  the  defendant 
had  syphilis,  that  he  had  prescribed  for  him 
for  syphilis;  and  the  condition  of  his  leg  was 
due  to  this  disease,  and  that  the  only  circum- 
stance relied  upon  as  corroboration  of  his  tes- 
timony was  the  identification  of  the  given 
prescription  by  the  physician  himself,  and 
that  such  corroboration,  depending  for  Its 
verity  exclusively  on  the  testimony  of  this 
one  witness,  did  not  constitute  sufficient  cor- 
roboration. We  are  Inclined  to  agree  with 
counsel  that  the  fact  or  circumstance  claimed 
as  corroboration  should  be  established  by 
some  evidence  other  than  that  of  the  one  wit- 
ness, who  testifies  against  the  defendant;  but 
we  do  not  think  it  material  to  go  Into  this 
question,  for  if  the  evidence  was  sufficient  to 
corroborate  the  witness  Tussey  on  the  mate- 
rial issues  in  the  case  between  him  and  the 
defendant,  as  set  out  in  the  first  and  second 
counts  in  the  indictment  It  wotild  be  immate- 
rial that  this  fifth  count  was  not  legally  sup- 
ported. Nothing  is  better  settle^  than  that  a 
general  verdict  upon  several  counts  will  be 
sustained  where  either  count  Is  good;  and 
where  an  indictment  charges  the  commission 
of  one  felony  in  different  ways  in  several 
counts,  In  order  to  meet  the  facts  of  the  case 
as  they  might  be  shown  by  the  evidence,  a 
conviction  on  one  or  more  of  these  counts, 
supported  by  legal  evidence,  would  be  suffi- 
cient As  was  said  by  Mr.  Chief  Justice  War- 
ner in  Stewart  v.  State,  58  Ga.  581 :  **If  the 
evidence  at  the  trial  should  not  show  that  the 
defendant  was  guilty  under  either  count  in 
the  Indictment  then  he  could  not  be  hurt; 
but,  if  the  evidence  at  the  trial  showed  that 
he  was  gulltj*  as  charged  in  any  one  of  the 
counts  in  the  indictment  then  he  might  be 
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lawfully  found  guilty,  because  tbe  state  had 
given  bim  notice  of  all  tbe  grounds  upon 
whlcb  it  is  proposed  to  Introduce  evidence  to 
establish  his  guilt'*  Archbold's  Grim.  Plead- 
ing, 60. 

In  the  indictment  sub  judice  there  is  but 
the  one  offense  of  perjury  charged ;  but  this 
one  offense  is  charged  In  separate  counts  as 
having  been  committed  in  different  ways,  as 
shown  by  different  portions  of  the  testimony 
upon  which  the  one  crime  of  perjury  is  pred- 
icated. In  theory,  the  indictment  charges  the 
defendant  with  the  commission  of  five  sep- 
arate perjuries;  but  in  fact  and  in  law  the 
five  counts  are  only  so  many  forms  of  char- 
ging the  single  offense  of  perjury.  This  is  a 
favorite  method  of  criminal  pleading,  and 
has  the  sanction  of  learned  text-writers  and 
courts.  In  such  indictments  an  election  will 
not  be  required,  and  a  conviction  on  one  or 
more  good  coimts,  if  supported  by  evidence, 
is  all  that  the  law  demands.  1  Ghitty  on 
Grim.  Law,  638 ;  1  Bishop  on  Grim.  Proced. 
(3d  Ed.)  S  1010;  Lascelles  v.  State,  90  Ga. 
375,  16  S.  B.  945,  85  Am.  St  Rep.  216;  Hop- 
kins' Penal  Gode,  M  1514,  1515;  Day  v.  Peo- 
ple, 76  111.  380;  Nabors  v.  State,  6  Ala.  200. 
Applying  these  principles  to  this  case,  it 
seems  clear  that,  if  the  verdict  of  guilty  on 
the  first  and  second  counts  of  the  indictment 
is  supported  by  the  evidence,  the  conviction 
is  legal,  although  the  verdict  of  guilty  on  the 
fifth  count  appears  not  to  be  warranted.  And 
the  testimony  under  the  fifth  count,  while  not 
legally  sufficient  to  justify  a  verdict  of  guilty 
on  that  count,  could  have  been  considered  by 
the  jury  as  corroborating  the  facts  constitut- 
ing the  offense  as  set  out  in  the  first  and 
second  counts.  After  a  careful  consideration 
of  the  evidence,  we  think  that  the  testimony 
of  the  state's  positive  witness  in  support  of 
the  offense  as  charged  in  the  first  and  second 
counts  of  the  indictment  is  sufficiently  cor- 
roborated by  the  facts  testified  to  by  other 
witnesses,  and  that  the  verdict  on  these 
counts  is  amply  supported  by  the  evidence. 

Judgment  affirmed. 


(3  Qa.  App.  510) 

SMITH  V.  HBMBREB. 


(No.  760.) 


(Gourt  of  Appeals  of  Georgia.     Jan.  29,  190&) 

1.  New  Tbiai^-Gbounds. 

No  error  of  law  being  assicped,  and  there 
being  sufficient  evidence  in  behalf  of  the  prevail- 
ing party  to  authorize  the  verdict,  the  refusal 
of  a  new  trial  was  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  37,  New  Trial,  §§  141-145.] 

2.  Limitation    of    Actions  —  Mutual   Ac- 
counts. 

In  order  for  such  mutuality  of  account  to 
exist  as  will  arrest  tbe  bar  of  the  statute  of 
limitations,  each  party  to  the  account  must  ex- 
tend credit  to  the  other  on  the  faith  of  an  ad- 
mitted indebtedness  on  his  part  which  affords 
the  basis  of  credit  to  the  other  party.  To  bring 
an  account,  otherwise  barred,  within  the  excep- 
tion recognized  in  cases  of  mutual  accounts,  it 
18  not  eDoup;h  to  show  that  there  are  two  ac- 
counts.   It  is  essential  that  the  proof  show  that 


the  indebtedness  of  each  party  from  wUdi  tiw 
account  arose  was  the  result  of  a  course  of  deal- 
ins  in  which  credit  was  extended  on  the  faith  of 
inaebtednesB  to  him. 

[Eid.  Note.-— For  cases  in  point,  see  Gent  Dig. 
vol.  3a,  LimitaUon  of  Actions,  H  295-298.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt  Milton  Gounty; 
A.  W.  Flte,  Judge. 

Action  by  W.  A«  Smith  against  J.  EL  Hem- 
bree.  Judgment  for  defendant  and  plaintiff 
brings  error.    Affirmed. 

J.  P.  Brooke,  for  plaintiff  in  error.  B.  F. 
Simpson  and  O.  B.  Wallier,  for  defendant  in 
error. 


RUSSBLL^  J.  Smith  proceeded  by  attach- 
ment to  endeavor  to  collect  from  Hembree 
an  unpaid  balance  of  the  purchase  price  of 
two  horses  sold  to  Hembree  in  1901  for  $12a 
One  of  the  horses  having  been  previously 
sold  by  Hembree,  the  attachment  was  levied 
on  tbe  other,  a  mare  something  over  16  years 
old,  on  February  8,  1907.  These  are  about 
the  only  facts  as  to  which  the  parties  agree, 
except  that  the  plaintiff,  while  claiming  that 
the  defendant  still  owes  him,  admits  that  the 
defendant  is  entitled  to  all  the  credits  rep- 
resented by  receipts  in  his  possession  and 
more  besides.  As  to  all  other  matters  of 
fact  the  parties  are  at  issue.  The  defend- 
ant denied  Indebtedness,  averring  that  he 
had  fully  paid  for  both  horses,  and  also 
pleaded  the  bar  of  the  statute  of  limitations. 
The  jury  rendered  a  general  verdict  for  the 
defendant  A  motion  for  a  new  trial  was 
overruled,  and  the  Judgment  refusing  a  new 
trial  is  assigned  as  error. 

1.  No  error  of  law  is  assigned,  and,  as  the 
evidence  in  behalf  of  the  defendant  authorlss- 
ed  the  Jury  to  find  in  his  favor,  we  are  nei- 
ther able  nor  willing  to  reverse  the  Judg- 
ment of  the  lower  court.  The  testimony  of 
the  plaintiff  was  well  supported,  as  to  the 
correctness  of  his  account  and  as  to  the  de- 
fendant's plea  of  payment,  by  quite  a  num- 
ber of  witnesses,  while  the  testimony  of  the 
defendant  in  conflict  therewith  was  unsup- 
ported. But  the  preponderance  of  tbe  evi- 
dence does  not  necessarily  lie  with  the  great- 
er number  of  the  witnesses.  See,  also,  Hast- 
ings V.  Ghristopher,  1  6a.  App.  678,  58  S. 
E.  216  (4). 

2.  Moreover,  we  think  the  Jury  could  well 
have  based  their  finding  on  the  defendant's 
plea  of  the  statute  of  limitations.  It  was 
uncontradicted  that  Smith  sold  the  horses  to 
Hembree  in  1901,  nearly  six  years  before 
the  attachment  was  levied.  The  plaintiff 
testified  that  the  purchase  price  was  not  to 
become  due  as  long  as  Hembree  continued  to 
live  on  his  farm.  Had  the  jury  believed  this, 
they  would  have  found  against  the  plea  of 
the  statute  of  limitations;  for  the  testimony 
shows  that  four  years  had  not  elapsed  since 
Hembree  moved  away.  But  the  defendant 
testified  Just  as  positively  that  nothing  what- 
ever was  said  or  agreed  to  as  to  when  the 
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purchase  price  was  to  become  due,  and  If  the 
jury  believed  this  the  plaintiff's  debt,  being 
due  immediately  upon  delivery  of  the  horses 
In  1901,  was  barred  on  February  8,  1907. 

The  learned  counsel  for  the  plaintiff  in 
error  contends  that  the  account  is  not  barred 
because  there  were  such  mutual  dealings  be- 
tween the  parties  as  would  prevent  the  bar 
of  the  statute.  We  fall  to  find  any  evidence 
of  mutual  dealings  in  the  sense  in  which  the 
term  has  been  construed  hi  this  state.  The 
''dealings"  of  the  parties  in  the  present  case 
cannot  be  said  to  be  mutual,  so  as  to  arrest 
the  operation  of  the  statute,  because  mere 
payments  by  a  debtor  on  an  account,  wheth- 
er in  work  or  money,  do  not  create  mutuality. 
A  mutual  account  is  one  based  on  a  course  of 
deaHng  wherein  each  party  has  given  credit 
to  the  otlier  on  the  faith  of  indebtedness  to 
him.  Gunn  v.  6\mn,  74  Oa.  555,  58  Am.  Rep. 
447.  There  must  be  a  mutual  credit  founded 
on  a  subsisting  debt,  and  an  agreement,  ei- 
ther express  or  implied,  for  a  set-off  of  a 
mutual  debt.  According  to  the  evidence, 
Hembree  had  no  account  against  Smith.  He 
did  no  work  for  him  on  credit.  He  loaned 
him  no  money.  Both  parties  treated  money 
paid  by  him  and  the  work  done  as  mere  pay- 
ments, entitling  him  to  only  a  reduction  of 
the  debt;  but  no  evidence  suggests  that  Smith 
relied  on  Hembree's  debt  to  him  as  a  basis 
foKT  a  credit  with  Hembree,  whereby  Hem- 
bree let  him  have  money  or  labor,  or  that 
Hembree  relied  on  any  debt  due  by  Smith  to 
him  in  obtaining  any  credit  from  Smith.  As 
a  matter  of  fact  Smith  did  not  testify  that 
he  was  ever  at  any  time  indebted  to  Hembree 
or  that  he  ever  supposed  he  was.  Unless 
he  extended  credit  to  Hembree  in  the  belief 
that  he  likewise  owed  Hembree  something,  the 
account  would  not  be  mutual.  The  fact  that 
there  is  indebtedness  on  both  sides  is  not 
enough  to  create  a  mutuality  which  win  re- 
lieve the  bar  of  the  statute  of  limitations.  It 
must  also  appear  that  the  circumstances 
were  such  that  each  party  relied  on  the  in- 
debtedness of  the  other  to  himself  as  a  basis 
of  credit,  whereby  neither  account  became 
due  until  the  mutual  dealings  ceased. 

Judgment  affirmed. 


(3  Ga.  App.  467) 

HARRIS  V.  STATE.     (No.  900.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

Indictment  —  Conviction  of  Offense  In- 
cluded IN  Chabok  —  Evidence  Showing 
Gbeateb  Offense. 

Where  the  evidence  shows  do  assault  other 

than  one  consummated  by  a  completed  battery, 

a  verdict  of  simple  assault  is  not  lawful. 
FBd.  Note.—For  cases  in  point,  see  CJent.  Dijr. 

vol.  27,   Indictment   and  Information,   SS  624^ 

625.] 
(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Catoosa  Coun- 
ty:   A.  W.  Fite,  Judge. 

B.  R.  Harris  was  convicted  of  assault,  and 
briiUEi  ''rror.    Reversed. 


W.  B.  Mann,  for  plaintiff  in  error.  Sam. 
P.  Maddox,  Sol.  G^en.,  and  W.  a  Martin,  for 
the  State. 

POWELL,  J.  The  defendant  was  indicted 
for  an  assault  with  Intent  to  murder  alleged 
to  have  been  committed  upon  the  prosecutor 
by  striking  him  with  an  iron  weight  Ac- 
cording to  the  testimony  the  only  assault 
made  by  the  defendant  was  the  striking  of 
the  prosecutor  with  the  weight  The  defend- 
ant did  not  deny  the  battery,  but  pleaded  a 
justification.  The  jury  found  the  defendant 
guilty  of  a  bare  assault 

"An  assault  is  an  attempt  to  commit  a 
violent  injury  on  the  person  of  another." 
''A  bare  assault  is  a  misdemeanor."  "Bat- 
tery Is  the  unlawful  beating  of  another,  and 
Is  a  misdemeanor."  Pen.  Code  1895,  SS  95, 
96,  102.  "No  person  shall  be  convicted  of  an 
assault  with  intent  to  commit  a  crime,  or 
of  any  other  attempt  to  commit  any  offense, 
when  it  shall  appear  that  the  crime  Intend- 
ed, or  the  offense  attempted,  was  actually 
perpetrated  by  such  person  at  the  time  of 
such  assault,  or  in  pursuance  of  such* at- 
tempt" Pen.  Code  1895,  S  19.  In  crimes 
which  require  force  as  an  element  in  their 
commission,  there  is  no  difference  between 
an  assault  with  intent  to  commit  and  an  at- 
tempt to  commit  Johnson  v.  State,  14  Ga. 
55  (2),  GO.  In  the  case  at  bar,  as  was  said 
in  the  case  of  Eelsey  ▼.  State,  62  Ga.  559, 
"there  is  absolutely  no  evidence  of  an  un- 
successful attempt— a  mere  assault"  It  is 
unquestionable  that,  when  the  evidence  jus- 
tifies it,  there  may  be  a  conviction  for  the 
offense  of  assault  under  an  Indictment  charg- 
ing an  assault  and  battery,  just  as  there  may 
a  conviction  of  an  attempt  to  rape— that  is, 
of  assault  with  Intent  to  rape  (see  Johnson 
V.  State,  14  Ga.  56  [2],  supra) — ^under  an  in- 
dictment charging  rape,  although  bare  as- 
sault and  assault  with  intent  to  rape  are  dis- 
tinct substantive  statutory  offenses;  but  it 
must  necessarily  follow,  from  those  cases 
which  hold  that  a  conviction  of  assault  with 
Intent  to  rape  cannot  be  sustained  where  the 
evidence  shows  a  consummated  rape,  that 
there  cannot  i>e  a  conviction  of  an  attempt 
to  commit  a  battery — that  is  to  say,  of  a  bare 
assault — ^where  the  evidence  conclusively 
shows  a  consummated  battery.  The  reason 
in  one  case  applies  with  full  force  and  vigor 
to  the  other.  See  Kelsey  v.  State,  supra; 
Harris  v.  State,  101  Ga.  530,  29  8.  E.  423; 
Welborn  v.  State,  116  Ga.  522,  42  S.  E.  773. 
See,  also,  Felton  v.  State,  56  Ga.  84  (2); 
Nichols  V.  State,  72  Ga.  191. 

While  in  this  case  the  indictment  was  for 
assault  with  Intent  to  murder,  the  principle 
that  a  conviction  of  a  bare  assault  will  not 
be  sustained  where  the  evidence  shows  a  com- 
pleted battery  is  applicable;  for  the  indict- 
ment charges  and  the  proof  establishes  that 
the  alleged  attempt  to  murder  was  commit- 
ted through  a  battery.  There  are  cases,  of 
course,  where  a  conviction  of  a  bare  assault 
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would  be  warranted  under  an  Indictment 
charging  assault  with  Intent  to  murder,  as 
where  one  struck  with  a  deadly  weapon  and 
mlRsed,  or  made  an  ineffectual  attempt  to 
stab. 
Judgment  reversed. 

(3  Ga.  App.  449) 

CHILDERS  V.  STATE.     (No.  892.) 
(Gourt  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Bastabds— Inquest— Bond. 

A  magistrate  upon  a  ba^stardy  inquest  need 
not,  in  requiring  securitv  of  the  putative  father, 
fix  a  penal  sum  in  which  the  bond  is  to  be 
given. 

2.  Sauk. 

A    proceeding   to   require  security   of   the 
putative  father  of  a  bastard  may  be  taken  be- 
fore a  commissioned  notary  public;   he  being  ex 
officio  a  justice  of  the  peace. 
(Syllabus  by  the  Court) 

Error  from  City  Conn  of  Newnan;  A.  D. 
Freeman,  Judge. 

W.  M.  Chllders  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Chllders,  charged  as  the  father  of  a  bas- 
tard child  with  which  Barilla  Echols  was 
pregnant,  was  brought  before  a  notary  pub- 
lic and  ex  officio  justice  o^  the  peace.  After 
a  hearing  the  magistrate  passed  the  follow- 
ing order:  "W.  M.  Chllders,  of  said  comity, 
having  been  arrested  and  brought  before  me 
upon  a  warrant  pursuant  to  sections  1248 
and  1249  of  the  Penal  Code  of  1895,  issued 
at  the  instance  of  Brlllie  Echols,  the  mother 
of  a  certain  bastard  child  yet  unborn,  which 
warrant  charges  said  W.  M.  Chllders  with 
being  the  father  of  said  child,  after  hearing 
evidence,  it  is  ordered  that  the  said  W.  M. 
Ghilders  give  security  for  the  maintenance 
and  education  of  said  child  until  it  arrive  at 
the  age  of  14  years,  and  for  the  expense  of 
lying  In  with  said  child,  boarding,  nursing, 
and  maintenance  while  the  mother  is  con- 
fined by  reason  thereof.'*  He  refused  to  give 
the  security,  and  the  magistrate  passed  a 
further  order  binding  him  over  to  the  supe- 
rior court  He  was  there  Indicted,  the  offense 
as  charged  In  the  Indictment  being  that  he, 
•then  and  there  being  the  father  of  a  bas- 
tard child  of  Barilla  Echols,  and  being  li^ 
quired  by  A.  H.  Bohannon,  notary  public  and 
ex  officio  justice  of  the  peace  in  and  for  said 
county,  to  give  security  for  the  maintenance 
and  education  of  said  child  in  terms  of  the 
law,  did  then  and  there  refuse  and  fall  to 
give  the  security  so  required." 

The  defendant  filed  demurrer  on  the  fol- 
lowing grounds:  "(1)  Because  the  Indict- 
ment does  not  charge  the  defendant,  W.  M. 
Chllders,  with  any  offense  or  crime  under  the 
laws  of  the  state  of  Georgia.     (2)  Because  I 


the  charge  against  said  defendant  is  Incom- 
plete, for  that  the  said  Indictment  falls  to 
charge  that  said  W.  M.  Chllders  failed  and 
refused  to  give  security  for  the  expense  of 
lying  in  with  such  child,  boarding,  nursing, 
and  maintenance  while  the  mother  is  confin- 
ed by  reason  thereof,  in  the  sum  of  f 750. 
(3)  Because  the  bond  required  of  defendant 
by  the  notary  public  and  ex  officio  justice  of 
the  peace,  A.  H.  Bohannon,  is  not  for  the 
sum  of  $750  or  any  other  sum,  as  required 
by  the  statute  of  said  state.  (4)  Defendant 
demurs  specifically  ^because  said  Indictment 
should  allege,  but  fails  to  allege,  that  the 
defendant,  W.  M.  Chllders,  fails  and  refuses 
to  give  security  for  the  'expense  of  lying  In 
with  such  child,  boarding,  maintaining,  and 
nursing  while  the  mother  Is  confined  by  rea- 
son thereof,'  In  the  sum  of  $750."  The  de- 
murrer was  overruled,  and.  exceptions  were 
duly  taken  and  preserved. 

At  the  trial  the  defendant .  was  convicted. 
Upon  the  overruling  of  his  motion  for  a  new 
trial,  he  brings  error. 

W.  A.  Post  and  W.  L.  Stalllngs,  for  plain- 
tiff in  error.  W.  G.  Post,  SoL,  and  W.  a 
Wright,  for  the  State. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  There  Is  no  statute  fixing  the 
penal  sum  of  the  bond  to  be  required  of  t)ie 
putative  father  at  $750.  See  Pen.  Ck>de  1805, 
S  1250;  Acts  1892,  p.  57.  In  case  the  moth- 
er falls  to  disclose  the  father,  the  bond  she 
must  give  Is  fixed  In  that  sum.  In  actaal 
practice  magistrates  frequently  name  $750  aa 
the  penal  sum  in  proceedings  against  the  pu- 
tative father;  and  a  bond  with  the  penalty 
so  fixed  Is  not  illegal.  Johnson  v.  State,  102 
Ga.  613,  29  S.  E.  916.  However,  a  penalty  Is 
not  essential  to  a  bond,  and  a  requirement 
that  a  defendant  shall  give  bond  generally 
In  terms  of  the  statute  Is  legal.  Martin  ▼. 
State,  127  Ga.  39,  56  S.  E.  79. 

2.  Inquests  of  bastardy  may  be  taken  be- 
fore any  justice  of  the  peace  to  whom  infor- 
mation is  made  according  to  the  terms  of  the 
Penal  Code.  A  commissioned  notary  public 
is  ex  officio  a  justice  of  the  peace.  He  may 
therefore  conduct  the  proceedings  and  require 
the  statutory  bond.  Lynes  v.  State,  46  Ga. 
209;  Const  Ga.  art  6,  §  8;  Civ.  CJode  1895, 
§§  5858,  4052.  This  provision  was  not  In 
force  at  the  time  Shiver  v.  State,  23  Ga. 
234,  was  decided. 

We  think  the  Indictment  was  also  other- 
wise sufficient. under  the  decisions  in  Martin 
V.  State,  supra ;  Johnson  v.  State,  supra,  and 
cases  therein  cited.  The  court  did  not  err 
in  refusing  a  new  trial. 

Judgment  affirmed. 
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(107  Va.  TW) 

ADAMS  et  al.  ▼.  TIDEWATER  RY.   00. 

(Supreme  Court  of  Appeals  of  Virsinia.    Jan. 
30,  1908.) 

1.  RAII.BOAD8  —  PbIVATB    GbOSSINGS  —  PbO* 
GEEDINO  TO  COMPEL  CONSTBUCTION. 

Under  the  express  terms  of  Code  1904,  § 
1294b2,  where  owners  of  farm  land  through 
which  a  railroad  was  constructed  requested  the 
company,  in  writing,  to  construct  specified  wag- 
on ways  across  the  right  of  way  for  the  con- 
venient use  of  the  land,  and,  the  request  be- 
ing Ignored,  after  10  days  they  gave  formal  no- 
tice of  an  application  for  the  appointment  of  a 
commission  to  determine  whether  the  roadways 
should  be  constructed,  they  were  entitled  to 
such  appointment,  though  the  request  upon  the 
company  called  for  eight  roadways  and  the  no- 
tice designated  only  two. 

2.  Samb— SCOPE  OF  Statute. 

Code  1904,  §  1294b2,  requiring  railroad 
companies  to  construct  wagon  ways  across  their 
roads,  where  they  pass  through  one*s  land,  ap- 
plies alike  to  completed  railroads  and  those  in 
process  of  construction. 

Error  to  Circuit  Court,  Campbell  County. 

Proceeding  by  R.  E.  Adams,  trustee,  and 
others,  against  the  Tidewater  Railway  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiffs bring  error.    Reversed  and  remanded. 

A.  S.  Hester  and  Fred  Harper,  for  plain- 
tiffs in  error.  Harrison  &  Long  and  Robert- 
son, Hall  &  Woods,  for  defendant  in  error. 

WHITTLE,  J.  The  defendant  In  error  by 
condemnation  proceedings  acquired  title  to 
a  strip  of  land  for  a  right  of  way  for  its 
railroad  extending  a  considerable  distance 
through  a  boundary  of  land  belonging  to  the 
plaintiffs  in  error,  which  was  devoted  to  ag- 
ricultural purposes,  whereupon  the  landown- 
ers served  a  written  request  upon  the  compa- 
ny, soliciting  the  construction  of  certain  wag- 
onways  across  the  right  of  way  for  the  con- 
venient use  of  the  property.  The  company 
ignored  the  request,  and  after  the  lapse  of 
10  days  the  plaintiffs  in  error  gave  formal 
notice  of  their  purpose  to  apply  to  the  circuit 
court  for  the  appointment  of  commissioners, 
under  section  1294b2,  Va.  Code  1904,  to  go 
upon  the  land  In  question  and  determine 
whether  the  wagon  ways  demanded  ought  to 
be  constructed. 

On  the  return  day  of  the  notice  the  court 
heard  evidence  touching  the  matter  in  contro- 
versy, denied  the  application,  and  entered 
final  Judgment  against  the  applicants,  to 
which  ruling  this  writ  of  error  was  allowed. 

So  much  of  the  act  as  is  relevant  to  the 
question  at  issue  is  as  follows:  "It  shall  be 
the  duty  of  every  railroad  •  •  •  corpora- 
tion, whose  road  *  •  •  passes  through  the 
lands  of  any  person  in  this  state,  to  provide 
proper  and  suitable  wagon  ways  across  said 
road,  •  •  *  from  one  part  of  said  land 
to  the  other,  and  to  keep  such  ways  in  good 
repair.  Such  ways  shall  be  constructed  on 
the  request  of  the  landowner,  in  writing, 
made  to  any  section  master,  agent  or  employ^ 
of  such  company,  having  charge  and  supervi- 
sion of  the  railroad  •  ♦  •  at  that  point, 
eOS.EL-9 


and  shall  designate  the  points  at  which  the 
wagon  ways  are  desired.  •  •  •  If  the  com- 
pany fall  or  refuse  for  ten  days  after  such 
request  to  construct  wagon  ways  of  a  con- 
venient and  proper  character  at  the  places 
designated,  then  the  owner,  having  giyen  ten 
days'  notice  in  writing,  as  aforesaid,  may  ap- 
ply to  the  circuit  court  of  the  county  •  ♦  • 
wherein  the  said  land  is  located  for 'the  ap- 
pointment of  three  disinterested  persons 
whose  lands  do  not  abut  on  said  railroad, 
♦  •  •  who  shall  constitute  a  board  of  com- 
missioners, whose  duty  it  shall  be  to  go  upon 
the  land  and  determine  whether  the  wagoA 
ways  asked  for  should  be  constructed.  Their 
decision  shall  be  in  writing,  and  if  favorable 
to  the  landowners,  it  shall  set  forth  the  points 
at  which  the  wagon  ways  should  be  construct- 
ed, giving  also  a  description'  of  what  should 
be  done  by  the  company  to  make  a  suitable 
and  convenient  way.  The  decision  of  the  com- 
missioners shall  be  returned  to  and  filed  in 
the  clerk's  office  of  such  court,  and  when  call- 
ed up  at  the  next  or  any  succeeding  term  of 
said  court,  it  shall  be  confirmed,  unless  good 
cause  is  shown  against  it  by  the  company, 
either  party  to  have  the  right  to  appeal  to 
the  Supreme  Court  of  Appeals  from  the  judg^ 
ment  of  the  said  court.    •    •     • »» 

The  company  relies  upon  the  circumstance 
that  the  landowners  in  their  written  request 
demanded  eight  crossings,  wliile  they  only 
designated  two  In  the  notice  for  the  appoint- 
ment of  commissioners,  as  such  evidence  of 
bad  faith  on  their  part  as  warranted  the  court 
in  denying  the  commission.  We  do  not  think 
the  record  sustains  that  Inference,  or  that  the 
company  was  prejudiced  by  or  can  complain 
of  the  course  of  the  proprietors  in  waiving 
tlielr  right  to  all  the  crossings  except  the  two 
specifically  described  in  the  notice. 

A  proper  case  was  presented  for  the  ap- 
pointment of  commissioners,  and  the  action  of 
the  court  in  overruling  the  motion  and  pri- 
marily substituting  its  own  Judgment  for  the 
judgment  of  the  commissioners  was  in  viola- 
tion of  the  statute,  by  the  express  terms  of 
which  the  court  Is  made  the  final,  but  not  the 
initial,  arbiter  of  the  propriety  of  directing 
crossings. 

The  contention  that  the  statute  only  applies 
to  completed  roads  Is  likewise  without  merit 
The  act  does  not  make  any  distinction  be- 
tween a  railroad  in  process  of  construction 
and  one  In  actual  operation.  The  mischief 
for  which  the  statute  is  designed  to  supply 
a  remedy  is  as  great  in  the  one  instance  as 
in  the  other.  The  right  of  way  divides  the 
farm  into  two  parts.  It  (the  right  of  way)  is 
the  property-  of  the  railroad  company,  and  the 
landowners  have  no  right  to  cross  it,  except 
by  permission.  They  must,  therefore,  remain 
at  the  mercy  of  the  company,  so  far  as  ingress 
and  egress  from  one  part  of  the  farm  to  the 
other  is  concerned,  until  suitable  crossings 
have  been  established. 

This  remedial  statute  ought  to  receive  a 
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reasonable  construction,  so  as  to  make  the 
remedy  commensurate  with  the  rights  of  the 
landowner  and  the  mischief  intended  to  be  re- 
dressed, and  should  not  be  suffered  to  fall 
short  of  Its  admitted  purpose  by  a  too  narrow 
Interpretation. 

For  these  reasons,  the  judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  case  re- 
manded for  further  proceedings,  not  In  conflict 
with  the  views  expressed  In  this  opinion. 


a07  Va-  807) 

WEBB'S  TRUSTEE  v.  LYNCHBURG  SHOE 
CO. 

(Supreme  Court  of  Appeals  of  Virjcinia.    Jan. 
30.  1908.) 

1.  Bankruptcy  •—  Statutory  Provisions  — 
Purpose  op  Bankruptcy  Act. 

The  Durpose  of  the  bankrupt  act  (Act  July 

1.  1898,  c.  541,  I  3,  30  Stat.  540  [U.  S.  Comp. 
St  1901,  p.  8422])  18  the  relief  of  the  bankrupt 
from  his  aebts  tJid,  an  equal  distribution  of  his 
assets  amon?  his  creditors  and  to  provide  a 
remedy  against  every  act  by  which  a  failing 
debtor  seeks  an  unequal  distribution. 

2.  Same— Preferences— Transfers  with  Ik- 
tent  to  Defraud  Creditors— Fraudijlent 
Intent. 

Bankr.  Act  July  1,  1898.  c.  541,  S  67e.  30 
Stat.  564  [U.  S.  Comp.  St.  1901,  p.  3449],  pro- 
vides that  all  conveyances  or  transfers  of  his 
property,  made  by  a  person  adjudged  a  bank- 
rupt under  the  provisions  of  the  act,  within 
four  months  prior  to  the  filing  of  the  petition, 
with  the  intent  to  hinder  or  delay  his  creditors, 
shall  be  null  and  void  as  against  the  creditors. 
Eeldt  that  the  debtor's  intent  to  hinder  or  de- 
lay his  creditors  of  itself  renders  his  transfer 
void,  regardless  of  whether  his  transferee  had 
knowledge  of  his  intent 
8.  Same  —  Fraudulent  Intent  —  Question 
FOR  Jury. 

The  intent  and  purpose  of  the  bankrupt  In 
transferring  his  property  is  a  question  of  fact 
for  the  jury. 
4.  Same. 

A  convevance  to  one  creditor  of  what 
would  otherwise  under  the  act  go  to  all  hinders 
and  delays  the  other  creditors  and  is  in  fraud 
of  the  act,  whether  or  not  the  transfer  is  fraud- 
ulent at  common  law,  under  the  statute  of 
fraudulent  conveyances,  or  otherwise. 

Error  to  Corporation  Court  of  Lynchburg. 

Action  by  Webb's  trustee  In-  bankruptcy 
against  the  Lynchburg  Shoe  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Smith  &  King,  for  plaintiff  In  error.  Rob- 
ertson, nail  &  Wood  and  Wilson  &  Manson, 
for  defendant  In  error. 


HARRISON,  J.  An  opinion  was  handed 
down  on  the  14th  day  of  March,  1907,  decid- 
ing the  questions  involved  In  this  case,  which 
is  reported  In  106  Va.  726,  56  S.  B.  581.  The 
judgment  then  rendered  was  set  aside  upon  a 
petition  to  rehear,  and  the  case  has  been 
again  fully  argued. 

It  Is  unnecessary  to  repeat  the  reasoning 
and  authorities  fully  and  clearly  set  forth 
In  the  former  opinion  of  this  court,  from 
which  we  find  no  occasion  to  depart. 

The  purpose  of  the  bankrupt  act  (Act  July 


1, 1898,  c.  541,  §  3, 30  Stat.  546  [U.  SiVomp.  St. 
1901,  p.  3422])  was  twofold":  First,  the  re- 
Mef  of  the  bankrupt  from  his  debts;  and, 
second,  an  equal  distribution  of  his  assets 
among  his  creditors.  The  several  provisions 
of  the  act  must  be  read  in  the  light  of  these 
two  objects.  When  this  is  done,  the  conclu- 
sion cannot  be  escaped  that  It  was  Intended 
to  provide  a  remedy  against  every  act  by 
which  a  failing  debtor  seeks  an  imequal  dis- 
tribution of  his  assets  among  his  creditors. 
Every  such  act  is  condemned  as  being  against 
the  spirit  and  purpose  of  the  bankrupt  law. 

It  Is  insisted  that,  to  justify  a  recovery  in 
the  case  at  bar,  it  should  be  shown  that  the 
defendant  In  error,  as  well  as  the  bankrupt, 
had  Imowledge  of  and  participated  in  the  In- 
tent to  hinder,  delay,  and  defraud  the  cred- 
itors. 

It  is  sufficiently  shown  by  the  former  opin- 
ion that  this  position  Is  not  tenable.  Section 
67e,  under  which  recovery  is  sought,  in  ex- 
press terms  limits  the  intent  to  hinder,  de- 
lay, etc.,  to  the  knowledge  of  the  bankrupt 
The  language  is :  *'Wlth  Intent  and  purpose 
on  his  part  to  hinder,  delay  or  defraud  his 
creditors  or  any  of  theip."  The  authorities 
agree  that  the  debtor's  Intent  and  purpose 
alone  govern  In  considering  section  67e,  and 
that  this  Intent  and  purpose  Is  a  question  of 
fact  for  the  jury. 

The  chief  contention  of  the  defendant  in 
error  Is  that  section  67e  has  reference  only 
to  such  transfers  as  are  fraudulent  at  com- 
mon law  or  under  a  statute  of  fraudulent 
conveyances.  If  the  meaning  of  the  words, 
"with  Intent  to  hinder,  delay  or  defraud  his 
creditors  or  any  of  them,"  was  limited  to 
such  transfers  as  are  fraudulent  at  common 
law  or  under  a  statute  of  fraudulent  conv^- 
ances,  section  67e  would  be  useless  and  prac- 
tically eliminated  from  the  bankrupt  act ;  for 
there  was  no  necessity  for  a  bankrupt  law 
to  set  aside  transfers  fraudulent  at  common 
law  or  under  state  statutes.  Relief  In  such 
cases  was  already  fully  provided  for.  The 
bankrupt  law  was  Intended  to  afford  relief 
when  the  common  law  and  state  statutes 
afforded  none;  and  It  was  just  such  trans- 
fers as  we  are  now  considering  that  section 
67e  was  Intended  to  relieve  against 

If  the  construction  of  section  67e  Insisted 
upon  by  defendant  In  error  should  prevail,  it 
would  leave  unprovided  for  the  very  class  of 
creditors  the  section  was  Intended  to  relieve 
and  protect,  when  a  failing  debtor  transfers 
his  whole  property  to  the  satisfaction  of  one 
creditor  to  the  exclusion  of  all  others ;  where- 
as, the  construction  which  has  been  adopted 
by  this  court  leaves  every  provision  of  the 
act  In  full  force  and  effect,  and  meets  that 
large  class  of  cases  Intended  to  be  protected 
when  a  falling  debtor,  with  Intent  to  hinder, 
delay,  or  defraud  some  of  his  creditors,  dedi- 
cates all  of  his  property  to  a  favored  few. 
To  adopt  any  other  construction  would  give 
to  a  failing  debtor  the  power  to  render  null 
and  void  the  primary  purpose  of  the  act,  to 


Va.) 


JEWETT  V.  WARE. 


131 


secure  to  the  creditors  of  such  debtor  an 
equal  participation  In  his  estate.  A  convey- 
ance to  one  creditor  of  what  would  other- 
wise, under  the  provisions  pf  the  act,  go  to 
all,  would  certainly'  hinder  and  delay  the 
others,  and  be  In  fraud  of  the  act.  In  addi- 
tion to  the  authorities  cited  In  the  opinion  al- 
ready filed,  see  In  re  GutwilUg,  92  Fed.  337, 
34  C.  O.  A.  377 ;  In  re  Gray,  3  Am.  Bankr. 
Rep.  647,  47  App.  Dlv.  554,  62  N.  Y.  Supp. 
618;  Sherman  v.  Luckhardt,  11  Am.  Bankr. 
Rep.  26,  67  Kan.  682,  74  Pac.  277 ;  Friedman 
V.  Verchofsky,  105  111.  App.  415 ;  Morgan  v. 
First  Nat  Bank,  16  Am.  Bankr.  Rep.  639, 
145  Fed.  466,  76  O.  O.  A.  236;  Rumsey  v. 
Novelty,  etc.,  Co.  (D.  C.)  99  Fed.  699. 

For  these  reasons,  the  former  opinion  of 
this  court  Is  adhered  to  as  a  correct  disposi- 
tion of  the  case,  and  judgment  will  be  enter- 
ed accordingly. 

Reversed* 


(107  Va.  802) 

JEWETT  V.  WARE,  Sheriff,  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 
30.  1908.). 

1.  "TOBTS"— Natube. 

A  "tort"  is  any  civil  wrong  or  injury,  a 
wrongful  act  not  involving  a  breach  of  contract, 
for  which  an  action  lies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Torts,  §S  1-^. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  pp.  7007-7009,  7817.1 

2.  Actions— Contract  oe  Tobt— Exemptions. 

A  declaration  resting  a  right  of  recovery 
on  the  ground  that  plaintiff  has  been  damaged 
by  a  breach  of  contract  states  a  cause  of  action 
in  contract,  and  not  in  tort,  though  it  alleges 
deceit  on  the  part  of  defendant  in  procuring  the 
contract,  and  defendant  is  entitled  to  his  home- 
stead exemptions  as  against  the  judgment  re- 
covered. 

Appeal  from  Circuit  Court  of  City  of  Wil- 
liamsburg and  James  City  County. 

Suit  by  M.  S.  Jewett  against  W.  W.  Ware, 
sheriff  of  the  city  of  Williamsburg  and  county 
of  James  City,  and  another,  to  restrain  a 
sale  of  property  levied  on  under  an  execu- 
tion. From  a  decree  dissolving  an  Injunc- 
tion, complainant  appeals.  Reversed  and 
rendered. 

J.  N.  Stubbs  and  B.  H.  Ewan,  for  appel- 
lant.   Armlstead  &  Son,  for  appellees. 

CARD  WELL,  J.  This  is  an  appeal  from  a 
decree  dissolving  an  injunction  enjoining  and 
restraining  appellee,  W.  W.  Ware,  sheriff  of 
the  city  of  Williamsburg  and  the  county  of 
James  City,  from  selling  certain  property 
claimed  by  appellant,  M.  S.  Jewett,  and  set 
apart  by  a  homestead  deed  duly  executed  and 
recorded,  which  property  had  been  levied  on 
under  an  execution  sued  out  by  appellee  D. 
H.  Smith. 

A  number  of  questions  were  presented  in 
the  pleadings  and  brought  here  by  assign- 
ments of  error  for  consideration;  but  in  our 
view  of  the  case  it  is  only  necessary  to  de- 


termine whether  or  not  appellant  is  entitled 
to  claim  and  hold  the  property  as  a  home- 
stead exemption  against  the  judgment  to 
satisfy  which  the  execution  levied  thereon 
was  issued. 

In  an  action  denominated  as  '*trespass  on 
the  case,"  brought  by  appellee  D.  H.  Smith 
against  appellant  in  the  circuit  court  for  the 
city  of  Williamsburg  and  county  of  James 
City,  a  judgment  was  entered  in  his  favor 
against  appellant  for  the  amount  of  $600  and 
interest,  as  ascertained  by  a  verdict  of  a 
jury;  the  gravamen  of  the  declaration  filed 
being  that  the  appellant  had,  with  the  con- 
sent of  appellee  Smith,  obtained  from  a  Mrs. 
Bishop  and  her  husband  a  certain  piece  of 
oyster-planting  ground,  with  oysters  and 
shells  thereon,  containing  about  46  acres, 
held  under  a  lease  from  the  state  of  Virginia 
by  the  said  Mrs.  Bishop  and  her  husband, 
upon  which  appellee  Smith  held  an  option  of 
great  vahie,  and  that  appellant,  after  ob- 
taining the  consent  of  appellee  to  a  con-  - 
veyance  of  said  oyster-planting  ground  from 
Mrs.  Bishop  and  her  husband  and  haviufir 
obtained  a  conveyance  of  the  said  oyster- 
planting  ground  and  the  oysters  and  shells 
to  himself,  then  and  there  agreed  and  prom* 
ised  appellee  Smith  to  hold  the  said  oyster- 
planting  ground,  with  oysters  and  shells 
thereon.  In  trust  for  the  mutual  use  and 
benefit  of  appellee  and  appelant,  a  consid- 
eration to  appellee  for  his  consent  to  have 
the  transfer  and  assignment  of  the  said  oys- 
ter-planting ground,  etc.,  to  appellant,  which 
p]:omlse  and  agreement  appellant  thereafter 
refused  to  keep  and  perform,  etc.,  to  the 
damage  of  the  appellee,  amounting  to  $3,000. 

It  is  not  denied  that  appellant  is  a  house- 
holder and  head  of  a  family,  entitled  to  claim 
and  set  apart  a  homestead  exemption  within 
the  purview  of  the  Constitution  and  statutes 
of  the  state,  nor  that  his  homestead  deed 
setting  forth  the  property  claimed  by  him 
as  a  homestead  exemption  was  duly  executed 
and  recorded  as  required  by  law;  and  that 
the  property  levied  on  by  Sheriff  Ware  is 
embraced  in  appellant's  homestead  deed  is 
made  clearly  to  appear.  Therefore  the  single 
question  for  decision  is  whether  or  not  the 
debt  of  appellee  Smith  is  such  that  the  appel- 
lant cannot  protect  himself  against  by  claim- 
ing a  homestead  exemption. 

Our  constitutional  provisions  for  a  home- 
stead exemption  to  a  householder  and  head 
of  a  family  name  specifically  the  exceptions 
under  which  the  exemption  cannot  be  claim- 
ed, and  then  provide  that  these  provisions  are 
to  be  liberally  construed,  and  forbid  the  im- 
pairment or  defeat  by  the  General  Assembly 
of  the  benefits  of  the  homestead  exemption. 

That  the  claim  of  appellant  to  the  benefit 
of  the  homestead  does  not  come  within  any 
of  the  exceptions  specifically  named  in  the 
Constitution  does  not  admit  of  discussion, 
and  the  sole  ground  on  which  it  Is  contended 
that  he  is  not  entitled  to  claim  and  have  the 
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benefit  of  the  exertion  is  that  the  judgment 
of  appellee  '*wa8  not  obtained  on  a  matter  ex 
eontractn,  but  on  a  matter  ex  delicto— not 
on  a  contract,  but  for  a  tort,"  etc. 

The  present  homestead  law  does  not  ma- 
terially differ  from  the  former  Constitution 
and  statutes  enacted  pursuant  thereto,  and 
In  support  of  bis  contention  appellee  relies 
upon  Whiteacre,  Sheriff,  v.  Rector  and  Wife, 
2d  Grat  714,  26  Am.  Rep.  420,  and  Burton 
▼.  Mills,  78  Va.  468.  In  those  cases,  and  a 
number  of  others  decided  by  this  court,  the 
right  of  a  debtor  to  the  benefit  of  the  home- 
stead exemption  was  denied,  either  because 
he  came  within  one  of  the  exceptions  named 
in  the  Ck>nstitution  or  his  liability  for  the 
debt  asserted  against  him  arose  out  of  a 
tort,  and  not  a  breach* of  contract. 

In  Whiteacre  v.  Rector  and  Wife,  supra, 
the  (pinion  does  say  that  the  exemption  does 
not  apply  to  judgments  and  executions  for 
torts,  but  applies  only  to  executions  in  cases 
ex  contractu,  and  not  to  cases  ex  delicto ;  but 
that  case  inyolved  the  recovery  of  a  fine 
due  the  commonwealth. 

In  Burton  ▼.  Mills,  supra,  the  liability 
against  which  it  was  sought  to  avail  of  the 
benefit  of  the  homestead  exemption  was  for 
a  "breach  of  promise  of  marriage,"  and  the 
court  regarded  the  breach  of  the  promise  of 
marriage  as  a  quasi  tort,  on  the  ground  that 
exemplary  damages  were  allowable,  in  which 
respect  the  remedy  is  widely  different  from 
the  case  of  ordinary  actions  on  contracts, 
where  the  agreement  of  the  parties  controls 
the  measure  of  remuneration.  The  opinion, 
after  stating  that  a  contract  of  marriage  is 
essentially  different  in  many  respects  from 
all  other  contracts,  quotes  with  approval 
from  Sedgwick  on  Damages,  p.  248,  where 
it  is  said:  "Though  in  form  an  action  ex 
contractu,  yet  it  being  impossible,  from  the 
nature  of  the  case,  to  fix  any  rule  or  measure 
of  damages,  the  jury  are  allowed  to  tali:e  into 
consideration  all  the  circumstances  and  per- 
mitted to  exercise  an  absolute  discretion  in 
the  matter  of  compensation,  provided  their 
finding  is  free  from  prejudice,"  etc.  It  is 
true  that  the  opinion  further  says  that  "the 
homestead  provision  in  our  Constitution  and 
laws  was  intended  to  give  protection  to  the 
unfortunate  as  against  debts  contracted,  and 
not  to  fortify  the  crafty  and  designing  against 
the  consequences  of  their  wrongdoing";  but 
the  court  was  there  speaking  of  the  peculiar 
facts  of  that  case,  and  in  no  case  decided 
by  this  court,  except  where  the  liability  arose 
out  of  a  breach  of  promise  of  marriage,  in- 
volving the  question  of  "tort,"  was  there  a 
contract,  express  or  implied,  between  the 
parties. 

In  this  case,  while  the  declaration  upon 
which  the  judgment  sought  to  be  enforced 
against  the  property  claimed  by  appellant 
as  a  homestead  exemption  was  obtained  in 
acrimonious  terms  charges  him  with  fraud 
and  deceit  in  procuring  the  alleged  contract 
with  appellee,  it  amounts  to  no  more  than  an 


assertion  of  the  right  of  appellee  to  reooTer 
of  the  appellant  damages  sustained  In  con- 
sequence of  a  wrong  which  grew  directly 
out  of  a  contract  betweai  the  parties.  After 
all  the  severe  charges  against  appellant  in 
the  declaration,  the  right  of  recovery  is  rest- 
ed  solely  upon  the  ground  that  appellee  had 
been  damaged  to  a  certain  amount  by  a 
breach  of  contract  on  the  part  of  apj;)ellant, 
and  not  by  reason  of  a  tort. 

A  "tort"  4s  "any  civil  wrong  or  injury ;  a 
wrongful  act  (not  Involving  a  breach  of  con- 
tract) for  which  an  action  will  lie;  a  form 
of  action,  in  some  parts  of  the  United  Statea, 
for  a  wrong  or  injury."  Webster's  Inter. 
Die.  p.  1520;  2  Bouv.  U  Diet  1124;  1  Hill 
on  Torts,  1. 

The  mere  use  of  violent  terms  in  charac- 
terizing the  procurement  of  a  contract  and 
its  breach  will  not  avail  to  convert  a  breach 
of  the  contract  into  a  "tort" ;  for,  if  it  would, 
the  benefits  of  the  homestead  exemption  pro- 
vided by  our  Constitution  and  statutes  could 
be  very  easily  frittered  away  or  made  of  no 
avail. 

We  are  of  opinion  that  appellant  is  clearly 
entitled  to  the  benefit  of  his  homestead  ex- 
emption as  against  the  debt  asserted  against 
him  by  appellee  Smith;  and  therefore  the 
decree  of  the  circuit  court  appealed  from  must 
be  reversed,  and  this  court  will  enter  the  de- 
cree which  that  court  should  have  enter- 
ed, perpetuating  the  injunction  theretofore 
awarded  in  the  cause,  with  costs  to  appellant 

Reversed. 


Off!  Vr.  787; 
TAYLOR    et    al.    v.    SUTHBRLIN-MEADB 

TOBACCO  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

1<>,  1W8.    On  Petition  to  Amend  Order, 

Jan.  SO,  1908.) 

1.  Attachment— AFnnAViT—SurFioiBNCT. 

Under  Code  1904,  H  2959,  2964,  requiring 
the  affidavit  in  attachment  to  be  made  by  "the 
plaintiff,  his  agent  or  attorney,"  an  affidavit 
signed  by  the  ^'secretary  and  treasurer"  of  a 
corporation  does  not  on  its  face  sliow^  that  it 
was  made  by  the  agent  of  the  corporation:  the 
court  not  taking  ludicial  knowledge  of  the  fact 
that  such  officer  is.  by  virtue  of  his  office,  the 
agent  of  the  corporation,  and  Code  1904,  §  3225, 
allowing  service  or  process  on  the  president, 
treasurer,  or  other  chief  officer,  etc.,  of  a  cor- 
poration, not  being  a  legislative  recognition  of 
the  authority  of  the  treasurer  as  the  legal  rep- 
resentative of  the  corporation  in  all  legal  mat- 
ters. 

2.  Corporations  —  Corporate  Powers  and 
LiABiLrriEs  —  Representation  by  Offi- 
cers. 

The  lowers  of  a  private  corporation,  so 
far  as  its  dealings  with  third  persons  are  con- 
cerned, are  primarily  lodged  in  its  board  of  di- 
rectors, from  which  source  the  officers,  either 
expressly  or  by  implication,  derive  such  authori- 
ty as  is' bestowed  upon  them. 

3.  Receivers— Claims— Distribution  op  As- 
sets—Taxes— Priorities. 

Under  Code  1904.  S  492b,  providinic  that 
no  decree  or  order  shall  be  entered  directing  the 
payment  or  distribution  of  any  funds,  etc.,  or 
other  property  under  the  control  or  in  the  hands 
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of  any  receiver,  etc.,  until  all  taxes,  etc.,  on 
sncb  funds  or  other  property  are  paid,  or  unless 
the  payment  thereof  be  provided  for  in  such 
decree  or  order,  it  was  the  duty  of  the  court, 
before  distributing  the  assets  of  an  insolvent 
foreiim  corporation  for  which  a  receiver  was 
appointed,  to  provide  for  the  payment  of  taxes 
and  levies  due  by  the  corporation  as  superior 
to  the  claims  of  the  receiver  or  of  attaching 
creditors. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  42,  Receivers,  S9  276,  277.] 

On  Petition  to  Amend  Order. 

4,  Appeal  —  Detesuination  —  Attachicent 
— ^Proceedings— Affidavit— Amendment. 
Courts  acquire  jurisdiction  in  attachments 
in  equity  alone  by  force  of  the  affidavit,  and 
on  appeal,  in  a  case  founded  on  an  insufficient 
affidavit,  the  appellate  court  cannot  remand  the 
case  to  permit  an  amendment  of  the  proceedings 
on  which  the  attachment  was  issued,  but  can 
only  abate  the  attachment  and  dismiss  the  pro- 
ceedings, in  the  absence  of  application  to  amend 
the  affidavit  in  the  trial  court. 

Appeal  from  Corporation  Court  of  Lynch- 
burg. 

Bill  in  attachment  by  the  Sutherlin-Meade 
Tobacco  Company  against  the  Commonwealth 
Tobacco  Company,  a  foreign  corporation  char- 
tered In  New  Jersey,  but  doing  business  In 
Virginia.  Jerome  Taylor,  who  was  appoint- 
ed both  in  New  Jersey  and  Virginia  receiver 
of  defendant's  property  In  creditors'  suits 
against  defendant  by  George  P.  Butler,  filed 
his  petition,  claiming  title  as  such  receiver 
to  defendant's  property.  The  state -of  Vliv 
ginla  and  the  city  of  Lynchburg  filed  peti- 
tions, asserting  claims  against  the  assets  for 
taxes.  The  attachment  suit  and  the  suit  of 
Qeorge  P.  Butler  against  defendant  were 
heard  together,  and  from  a  decree  upholding 
an  attachment  levied  on  defendant's  proper- 
ty, the  receiver  and  Geo.  P.  Butler  appeal. 
Reversed. 

Scott  &  Buchanan,  for  plaintiffs.  CaGh 
kie  &  Coleman  and  Wilson  &  Manson,  for 
defendants. 

WHITTLE,  J.  This  is  an  attachment  in 
equity,  sued  out  by  the  appellee,  the  Suther- 
lin-Meade Tobacco  Company,  against  the 
Commonwealth  Tobacco  Company,  a  foreign 
corporation,  formerly  engaged  In  the  manu- 
facture of  tobacco  at  Lynchburg,  Va.,  to  at- 
tach the  property  of  the  defendant  company 
In  this  state  and  subject  It  to  plaintiff's  debt 

There  was  a  motion  to  quash  the  attach- 
ment, because  the  aflldavit  upon  which  It 
was  Issued  does  not  show  that  it  was  made 
by  "the  plaintiff,  his  agent  or  attorney,"  as 
required  by  the  present  statute  (Va.  Code 
1904,  If  2959,  2964^),  which  motion  was  over- 
ruled, and  the  defendant  appealed. 

It  may  be  well  to  notice,  In  this  connec- 
tion, that  formerly  the  statute  did  not  re- 
quire the  affidavit  to  be  made  by  "the  plain- 
tiff, his  agent  or  attorney,"  but  provided  on- 
ly that  "on  affidavit  at  the  time  or  after  the 
institution  of  the  suit,  *  •  ♦  the  clerk 
shall  issue  an  attachment,"  etc    Code  Va. 


1878,  p.  1009,  c  148,  §  2;  Benn  ▼.  Hatcher, 
81  Va.  25,  35,  69  Am.  Rep.  645. 

In  this  instance  the  affidavit  ^was  made  by 
the  secretary  and  treasurer  of  the  attaching 
company,  and  the  single  question  involved  In 
this  preliminary  contention  is  whether  the 
words  "secretary  and  treasurer,"  ex  vi  ter- 
mini, import  that  such  officer  is  the  agent  of 
the  corporation. 

The  rule  governing  attachment  proceedings 
is  thus  stated  In  McAllister  v.  Guggenhel- 
mer,  91  Va.  317,  319.  21  S.  B.  475:  "In  this 
state  statutes  have  been  aiacted  declaring 
the  manner  in  which  the  property  of  such 
debtors  [nonresident  debtors]  may  be  sub- 
jected to  the  payment  of  their  liabilities, 
when  there  is  no  lien  upon  the  property  for 
their  payment  Independent  of  these  stat- 
utes, a  court  of  equity  has  no  jurisdiction  to 
subject  such  debtor's  property  in  favor  of  a 
creditor  at  large.  The  remedy  invoked  In 
this  case  being  one  wholly  derived  from  stat- 
ute law,  and  one  which  is  harsh  In  its  oper- 
ation toward  the  party  against  whom  it  is 
directed,  and  also  toward  the  creditors  of 
such  debtor  over  whom  the  attaching  cred- 
itor obtains  priority,  must  upon  its  face  show 
that  the  requirements  of  the  statute  have 
been  substantially  complied  with"— citing  4 
Min.  Inst  (Last  Ed.)  404,  405;  Thatcher  v. 
Powell,  6  Wheat  (U.  8.)  119,  15  L.  Ed.  221; 
Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed. 
565;  Tate  y.  Liggatt,  2  Leigh,  99,  lOb;  Dan* 
iel  on  Attachments,  H  11,  12. 

In  the  recent  case  of  Merrlman  Co.  v. 
Thomas,  103  Va.  24,  48  S.  B.  490,  the  court 
said.  In  construing  an  analogous  statute  re- 
quiring the  affidavit  of  "the  plaintiff  or  his 
agent"  to  an  account  filed  with  a  declaration 
in  assumpsit  (Va.  Code  1904,  §  3286),  that, 
in  the  absence  of  averment  of  agency  in  the 
affidavit,  the  plaintiffs  "bookkeeper"  would 
not  be  held  to  be  his  agent,  observing :  "The 
statute  makes  an  Innovation  upon  the  estal>- 
llshed  mode  of  procedure  in  such  cases,  and 
a  plaintiff,  In  order  to  take  advantage  of  It 
must  proceed  in  accordance  with  its  provi- 
sions." The  distinction  is  also  drawn  be- 
tween an  agent  and  other  employ^,  and  au- 
thorities cited  to  illustrate  that  distinction: 

"An  agent  Is  one  employed  and  authorized 
to  represent  and  act  for  another,  and  the  dis- 
tinguishing features  of  the  agent  are  his  rep- 
resentative character  and  his  derivative  au- 
thority."   Mechem  on  Agency,  §  1. 

The  same  author  thus  draws  the  line  of 
demarcation  between  the  relation  of  princi- 
pal and  agent  and  that  of  master  and  serv- 
ant :  "The  true  distinction  is  to  be  found  in 
the  nature  of  the  undertaking  and  the  time 
and  manner  of  its  performance.  Agency 
properly  relates  to  transactions  of  business 
with  third  persons,  and  it  implies  more  or 
less  of  discretion  In  the  agent  as  to  the  time 
and  manner  of  his  performance.  Service,  on 
the  other  hand,  has  reference  to  actions  up- 
on  or  about  things.    It  deals  chiefly   with 
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manual  or  mechanical  execution,  in  which  the 
servant  acts  under  the  direction  and  control 
of  the  master.^"    Id.  §  2. 

The  court,  at  page  28  of  103  Va.,  and  page 
491  of  48  S.  E.,  remarks : 

**In  2  Oyc.  p.  5,  concerning  affidavits  and 
who  may  make  them,  it  Is  said  that  *in  de- 
termining this  question  reference  must  al- 
ways be  had  to  the  statutes  and  rules  of 
court  governing  the  particular  affidavit.  Thus, 
where  a  statute  specifically  points  out  who 
may  make  a  certain  affidavit,  it  can  be  made 
by  no  other  than  those  specified.' 

"If  the  statute  had  prescribed  that  the  affi- 
davit should  be  made  by  the  plaintiff  in  per- 
son, then  it  could  have  been  made  by  no  one 
else;  and  when  it  is  declared  that  it  must 
be  made  by  the  'plaintiff  or  his  agent,'  the 
courts  must  be  content  to  construe  the  lan- 
guage employed. 

"While  a  bookkeeper  may  be,  and  often  Is, 
the  agent  of  his  employer,  the  word  does  not, 
ex  vi  termini,  import  that  relation,  and  In 
the  absence  of  averment  in  the  affidavit  that 
it  exists  the  courts  cannot  by  intendment  en- 
large the  ordinary  signification  of  the  word, 
so  as  to  bring  it  within  a  class  to  which  it 
may  or  may  not  belong." 

So  in  this  case,  'Unless  the  court  is  pre- 
pared to  announce  as  a  matter  of  law  that 
the  words  "secretary  and  treasurer"  neces- 
sarily denote  the  existence  of  the  relation  of 
agency  between  affiant  and  the  attaching  cor- 
poration, then  the  attachment  must  fall. 

The  general  doctrine  is  well  settled  that 
the  powers  of  a  private  corporation,  so  far 
as  Its  dealings  wJth  third  persons  are  con- 
cerned, are  primarily  lodged  in  its  board  of 
directors,  from  which  source  the  officers,  ei- 
ther expressly  or  by  implication,  derive  such 
measure  of  authority  as  may  be  bestowed  up- 
on them. 

Mr.  Cook  discusses  the  subject  as  follows: 
"The  board  of  directors  have  the  widest  of 
powers.  All  of  the  various  acts  and  con- 
tracts which  a  corporation  may  enter  into 
are  entered  into  by  and  through  the  board  of 
directors.  The  board  of  directors  make  or 
authorize  the  making  of  the  notes,  bills,  mort- 
gages, sales,  deeds,  liens,  and  contracts  gen- 
erally of  the  corporation.  They  appoint  the 
agents,  direct  the  business,  and  govern  the 
policy  and  plans  of  the  corporation.  The 
directors  elect  the  officers,  and  in  this  con- 
nection it  may  be  added  that  at  common  law 
there  is  no  limit  to  the  number  of  offices 
which  may  be  held  simultaneously  by  the 
same  person,  provided  that  neither  of  them 
is  incompatible  with  any  other.  They  insti- 
tute, prosecute,  compromise,  or  appeal  suits 
at  law  and  In  equity  which  the  corporation 
brings  or  has  brought  against  it"  2  Cook  on 
Corporations  (5th  Ed.)  |  712;  Morawetz  on 
Private  Corp.  §§  509-511. 

With  respect  to  the  powers  of  the  presi- 
dent of  a  corporation  it  is  said:  "The  office 
itself,  however,  confers  no  power  to  bind  the 
corporation    or    control    its    property.     The 


president's  power  as  an  agent  must  be  sought 
in  the  organic  law  of  the  corporation.  In  a 
delegation  of  authority  from  it,,  directly  or 
through  its  board  of  directors,  formally  ex- 
pressed or  implied  from  a  habit  or  custom 
of  doing  business."  10  Cyc.  903 ;  2  Cook  on 
Corp.  (5th  Ed.)  §  716;  Morawetz  on  PrL 
Corp.  I  637.  See,  also,  Crump  v.  U.  S.  Min- 
ing Co.,  7  Grat  852,  56  Am.  Dec.  116;  Hodges' 
Ex'r  V.  Bank,  22  Grat.  60. 

**The  secretary  of  a  corporation  has  no 
power,  merely  as  secretary  of  the  company, 
to  make  contracts  for  it  The  secretary  is 
one  of  the  corporate  officers,  but  he  has  prac- 
tically no  authority.  The  corporation  may, 
of  course,  expressly  authorize  the  secretary 
to  contract  for  it,  or  may  accept  and  ratify 
his  contracts  after  they  are  made.  The 
treasurer  of  a  corporation  has  no  iK)wer, 
merely  by  reason  of  his  office,  to  contract  for 
the  corporation."  2  Cook  on  Corp.  (5th  Ed.) 
§  717.  **A  secretary  is  a  mere  servant.  His 
position  is  that  he  is  to  do  what  he  is  told, 
and  no  person  can  assume  that  he  has  any 
authority  to  represent  anything  at  all."  Sec- 
tion 717,  note. 

In  4  Thomp.  on  Corp.  S§  4714,  4716,  the 
author  says  of  the  treasurer  of  a  private  cor- 
poration that  he  is  "a  mere  ministerial  agent 
or  employ^,  and  that  he  does  not  possess, 
"by  virtue  of  his  office,  any  implied  or  ex  of- 
ficio powers  of  which  the  courts  will  take 
judicial  notice."  To  the  same  effect  is  3 
Clark  &  Marshall  on  Private  Corporations, 
§  703. 

These  principles  are  sustained  by  nmnerotiB 
decisions  of  courts  of  the  highest  respecta- 
bility, and  are  laid  down  by  standard  writ- 
ers on  private  corporations  as  well-settled 
law. 

A  number  of  cases  have  been  adduced  by 
learned  counsel  for  the  appellees  touching  the 
implied  authority  of  a  secretary  and  treas- 
urer to  represent  his  company. 

Bristol  Bank  v.  Keavy,  128  Mass.  298,  is 
cited  for  the  proposition  that  a  treasurer  can 
employ  an  attorney  to  collect  unpaid  bills. 
But  the  conclusion  of  the  court  in  that  case 
was  largely  infiuenced  by  the  fact  that  the 
treasurer  was  acting  "under  the  immediate 
direction  of  one  of  the  officers  of  the  de- 
mandant corporation  who  had  special  charge 
of  that  class  of  matters  to  which  the  one  In 
question  belonged."  See  page  302.  In  4 
Thomp.  on  Corp.  8  4726,  that  case  is  ex- 
plained, and  in  the  later  case  of  Craft  v.  So. 
Boston  R.  R.  Co.,  150  Mass.  207,  22  N.  E.  920, 
5  L.  R.  A.  641,  a  different  conclusion  is 
reached. 

In  White  Hall  Co.  v.  Hall,  102  Va.  284, 
46  S.  E.  290,  the  familiar  doctrine  is  announc- 
ed that  "admissions  and  representations 
made  by  an  agent  of  a  corporation,  acting 
within  the  scope  of  his  authority  and  con- 
cerning matters  intrusted  to  him,  are  bind- 
ing upon  the  corporation.  Cook  on  Corp.  (4th 
Ed.)  §  726." 

In  Sparks  r.  Dispatch  Transfer  Co.,  104 
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Mo.  531,  15  S.  W.  417,  12  L.  R.  A.  714,  24 
Am.  St.  Rep.  351,  the  president  had  been 
held  out  as  having  authority  to  act  for  the 
corporation,  and  the  court  held  that  it  was 
bound  by  his  acts.  To  the  same  effect  are 
Ceeder  v.  Loud,  etc.,  Co.,  86  Mich.  541,  49 
N.  W.  575,  24  Am.  St.  Rep.  134,  and  Sherman 
Center  Town  Co.  v.  Swigart,  43  Kan.  292,  23 
Pac.  569,  19  Am.  St.  Rep.  137. 

In  EJx  parte  Sergeant,  17  Vt  425,  it  was 
held  that,  under  a  statute  requiring  "the 
plaintiff  to  file  an  affidavit"  (a  corporation 
being  plaintiff,  and  consequently  unable  to 
comply  literally  with  the  requirement),  "the 
statute  would  ingraft  an  exception  on  itself 
in  favor  of  an  agent  or  head  of  a  corpora- 
tion«"  and  that  the  affidavit  could  be  made  by 
'^he  president  of  the  bank,  who  is  the  head  of 
the  corporation." 

In  St  Louis,  etc.,  R.  Co.  v.  Fowler,  113 
Mo.  458,  20  S.  W.  1069,  it  was  held  that  the 
application  for  a  change  of  venue  by  a  cor- 
poration might  be  verified  by  the  aflldavit  of 
any  officer  or  agent  of  the  corporation. 

In  Moline.  etc.,  v.  Curtis,  38  Neb.  520,  57  N. 
W.  161,  the  attachment  was  based  on  an  affi- 
davit which  showed  on  its  face  that  affiants 
were  agents  of  their  corporation,  and  the 
trial  court  allowed  the  plaintiff  to  amend  by 
inserting  that  they  were  also  "Sec*y  &  Treas.," 
which  it  was  said  cured  the  "alleged  defect" 

In  Chicago,  etc.,  R.  Co.  v.  Coleman,  18  111. 
297,  68  Am.  Dec.  544,  the  court  held  the  ad- 
missions of  the  president  of  a  railroad  com- 
pany, who  had  been  held  out  and  treated  as 
the  executive  head  of  the  corporation,  made 
in  the  ordinary  course  of  his  employment^ 
binding  upon  the  company. 

In  Forbes  Lithograph  Mfg.  Co.  v.  Winter, 
107  Mich.  116,  64  N.  W.  1053,  it  was  held  that 
an  affidavit  by  an  officer  of  the  company  as 
to  the  correctness  of  the  account  sued  on  was 
sufficient  under  the  Michigan  statute,  which 
provided  that  in  any  action  brought  on  an 
account,  "if  the  plaintiff  or  some  one  in  his 
behair*  should  make  an  affidavit  of  the  amount 
due,  it  should  be  deemed  prima  facie  evidence 
of  such  indebtedness. 

In  the  two  cases  of  Corcoran  v.  Snow  Cat- 
tle Co.,  151  Mass.  74,  23  N.  E.  728,  and  Mer- 
chants' Nat  Bank  v.  Gaslight  Co.,  159  Mass. 
505,  34  N.  E.  1083,  38  Am.  St  Rep.  453,  it  was 
held  that  the  treasurers  of  certain  trading 
and  manufacturing  corporations  in  that  state 
have  authority,  by  virtue  of  their  office,  to 
make  notes  on  behalf  of  the  company.  Mr. 
Thompson,  in  discussing  the  subject,  shows 
that  the  doctrine  of  these  cases  is  peculiar  to 
Massachusetts,  and  that  it  rests  upon  an  es- 
tablished custom,  which  obtains  with  respect 
to  the  dealings  of  that  class  of  corporations 
in  that  state,  and  is  not  in  accord  with  the 
weight  of  authority  elsewhere.  Thomp.  on 
Corp.  §§  4720-4722.  That  the  rule  is  not  of 
universal  application,  even  in  Massachusetts, 
is  shown  by  the  case  of  Craft  v.  South  Bos- 
ton R.  Co.,  supra. 


The  reports  abound  with  cases,  of  which 
the  foregoing  are  examples,  in  which  corpora- 
tions have  been  made  responsible  for  acts 
of  persons  holding  themselves  out  as  agents — 
sometimes  officers  of  the  company  transcend- 
ing the  limits  of  their  authority,  or  even 
strangers  assmning  to  act  and  acting  as 
agents,  with  knowledge  of  the  company ;  but 
that  class  of  cases  is  wholly  beside  the  mark 
in  a  case  where  the  company  itself  is  seeking 
to  make  an  act  done  by  one  of  its  officers  In 
excess  of  his  general  authority  tbe  founda- 
tion of  rights  against  another. 

We  find  nothing  in  these  decisions  in  con- 
flict with  the  general  proposition  that  a  court 
cannot  take  judicial  knowledge  of  the  fact 
that  the  secretary  and  treasurer  of  a  private 
corporation,  vlrtute  officii,  is  agent  of  the 
corporation  in  contemplation  of  the  attach- 
ment statutes. 

The  provision  found  in  Va.  Code  1904,  § 
3225,  which  allows  service  of  process  upon  the 
president,  treasurer,  or  other  chief  officer, 
etc.,  of  a  corporation,  *  is  also  relied  on  as 
legislative  recognition  of  the  authority  of  the 
treasurer  as  the  legal  representative  of  the 
corporation  in  all  court  proceedings;  but  it  is 
manifest  that  the  exact  language  of  the*  en- 
actment is  not  susceptible  of  any  such  broad 
construction. 

Nor  are  we  prepared  to  concede  that  a  rul- 
ing contrary  to  the  contention  of  the  appel- 
lees will  operate  as  disastrously  upon  busi- 
ness enterprise  as  counsel  apprehend.  We 
are  placing  no  restrictive  limitation  upon  the 
powers  of  the  secretary  and  treasurer  of  a 
private  corporation  in  his  transactions  with 
third  parties,  whether  such  authority  be  de- 
rived from  statute,  charter,  by-law,  custom, 
or  other  delegation,  egress  or  Implied.  The 
extent  of  our  pronouncement  Is  that  the 
court  cannot  say,  as  matter  of  law,  in  the  ab- 
sence of  averment,  that  the  term  "secretary 
and  treasurer"  necessarily  imports  the  rela- 
tion of  agency  between  such  officer  and  his 
corporation,  within  the  intendment  of  the 
attachment  acts.  Correct  practice  requires 
the  affidavit  to  aver  that  affiant  is  "the  plain- 
tiff, his  agent  or  attorney,"  according  to  the 
fact,  and  the  compliance  with  rule  imposes 
no  undue  hardship  upon  the  attaching  cred- 
itor. 

We  are  therefore  of  opinion  that  the  trial 
court  erred  in  overruling  the  motion  of  the 
defendant  to  abate  the  attachment 

While  this  view  will  operate  a  dismissal 
of  the  bill  in  the  attachment  proceeding,  and 
renders  consideration  of  other  assignments 
of  error  in  that  litigation  unnecessary,  it 
leaves  unaffected  the  companion  case  of  But- 
ler V.  Commonwealth  Tobacco  Company  (no 
opinion). 

The  latter  case  is  a  suit  in  behalf  of  all 
creditors  of  the  company.  The  bill  alleges 
the  pendency  of  a  suit  in  the  chancery  comt 
of  New  Jersey,  where  the  company  was  char- 
tered, to  administer  the  assets  (to  which  end 
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a  receiver  had  been  regularly  appointed),  and 
prays  tliat  an  auxiliary  receiver  may  be  ap- 
pointed to  take  possession  of  the  Virginia  as- 
sets, and  for  their  administration  under  the 
direction  and  in  accordance  with  the  decrees 
of  the  chancery  court  in  the  principal  case. 

The  state  of  Virginia  and  the  city  of 
liSrnchburg  filed  petitions  asserting  claims 
against  the  assets  for  taxes  due  by  the  com- 
pany for  the  year  1904. 

By  the  decree  appealed  from  the  trial  court 
held  that  the  Sutherlin-Meade  Tobacco  Com- 
pany had  a  lien  upon  the  tangible  chattel 
property  of  the^  debtor  corporation,  by  virtue 
of  its  attachment,  prior  in  right  to  the  claim 
of  Taylor,  receiver,  and  to  the  city  of  Lynch- 
burg for  taxes,  but  -that  the  city's  demand, 
quoad  the  proceeds  of  sale  of  intangible  prop- 
erty, was  superior  to  any  right  or  claim  of 
the  receiver. 

The  city  assigns  cross-error,  under  rule  9, 
to  the  priority  allowed  the  Sutherlln-Meade 
Tobacco  Company  as  to  the  tangible  prop- 
erty. 

Though  that  particular  question  is  no  long- 
er vital,  we  are  of  opinion  that  under  the 
general  doctrine  which  obtains  in  such  cases, 
and  in  accordance  with  the  provisions  of 
Va.  Code  1904,  §  492b,  the  duty  devolved  up- 
on the  court,  before  distributing  the  fund  un- 
der its  control,  to  provide  for  payment  of 
taxes  and  levies  due  by  the  company.  It 
would.  Indeed,  be  an  anomalous  result  if  ei- 
ther the  receiver  or  attaching  creditors  could 
come  into  the  courts  of  the  state  and  Invoke 
their  aid  to  take  charge  of  and  administer 
the  assets  of  an  Insolvent  foreign  corporation 
(thereby  preventing  the  state  and  city  from 
exercising  their  right  to  levy  on  the  property 
of  such  corporation  .to  enforce  payment  of 
taxes),  and  at  the  same  time  deny  the  power 
of  the  court  to  discharge  the  taxes  out  of  the 
fund  that  it  is  called  on  to  administer. 

It  is  the  universal  rule  that  a  court,  as  the 
representative  of  the  sovereignty  of  the  state, 
will  make  no  order  for  the  distribution  of 
funds  in  custodia  legis  until  provision  is 
made  for  payment  of  taxes  and  levies  due  to 
the  commonwealth  and  its  municipalities. 
Alderson  on  Receivers,  205;  In  re  Tyler,  149 
U.  S.  164,  13  Sup.  Ct  785.  37  L.  Ed.  689; 
Greely  v.  Provident  Savings  Bank,  98  Mo. 
458,  460,  11  S.  W.  980;  Bank  v.  Ewing.  103 
Fed.  168,  43  C.  a  A.  150;  2  Cooley  on  Taxa- 
tion, 834.  also  note  5. 

For  the  foregoing  reasons,  the  decree  com- 
plained of  must  be  reversed,  the  bill  In  the 
attachment  case  will  be  dismissed,  and  the 
creditors'  suit,  which  was  heard  with  it,  will 
be  remanded  for  further  proceedings  not  In 
conflict  with  the  views  expressed  in  this  opin- 
ion. 

Reversed. 

Upon  a  Petition  to  Amend  Order. 

PER  CURIAM.  The  prayer  of  the  peti- 
tion of  the  appellees  that  the  order  entered  in 


this  case  at  a  former  day  of  the  present  term 
be  so  far  modified  as  to  remand  the  case  to 
the  corporation  court  for  the  purpose  of  en- 
abling the  appellants  to  prove,  the  agency  of 
the  secretary  and  treasurer  of  the  company 
is  denied. 

Courts  acquire  Jurisdiction  in  attachments 
in  equity  alone  by  force  of  the  affidavit;  and 
on  appeal,  in  a  case  founded  on  an  insuffi- 
cient affidavit,  this  court  can  only  abate  the 
attachment  and  dismiss  the  proceeding,  in 
the  absence  of  application  to  amend  the  affi- 
davit in  the  trial  court.  This  seems  to  t>e 
the  universal  rule  in  Jurisdictions  where 
there  is  no  statutory  authority  for  amending 
the  affidavit 

Denied. 


m  W.  Va.  JOO) 
DB  ARMIT  V.  TOWN  OF  WHlTMBR. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  14,  190a) 

1.  Justices  or  the  Peace  —  Appeal  —  Tbiai. 
De  Novo. 

Upon  an  appeal  from  the  judgment  of  a 
justice  the  case  is  tried  de  novo.  The  judg- 
ment of  the  justice  in  no  way  enters  into  the 
consideration  of  the  case  upon  the  trial.  When 
the  appeal  .is  entertained,  the  judgment  is  no 
longer  of  any  force. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  {§  655-664.] 

2.  Wbit  of  E>bbob— Final  Judgment. 

A  judgment  which  merely  awards  costs 
to  the  defendant,  without  more,  is  not  a  final 
judgment.  In  order  to  have  that  character,  it 
must  profess  to  terminate  and  completely  dia- 
pose  01  the  action.  Hence,  if  for  the  defendant, 
the  final  judgment  must  state  that  he  be  dis- 
missed without  day,  or  that  it  is  considered  that 
the  plaintiff  take  nothing  by  his  suit,  or  other- 
wise refer  to  the  disposition  made  of  the  subject- 
matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  823-627.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Randolph  Coun- 
ty. 

Action  by  A.  De  Armit  against  the  town  of 
Whitmer.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Writ  of  error  and  superse- 
deas denied. 

Samuel  T.  Spears,  for  plaintiff  in  error. 
J.  Wm.  Harman,  for  defendant  in  error. 

McWHORTER,  J.  This  was  an  action 
brought  by  A.  De  Armit  against  the  town 
of  Whitmer,  a  municipal  corporation,  before 
a  justice  in  the  coun^j^  of  Randolph,  to  re- 
cover the  sum  of  $100  and  interest,  which  he 
had  on  the  16th  day  of  February,  1905,  paid 
into  the  treasury  of  said  town  under  the  pro- 
visions of  an  ordinance  thereof  requiring 
such  payment  on  application  made  by  said 
plaintiff  to  said  town,  on  receiving  a  certifi- 
cate of  authority  issued  to  him  to  enable  him 
to  procure  from  the  county  court  of  said 
coimty  a  license  to  sell  at  retail,  in  said  town 
spirituous  liquors,  etc.  The  second  section  of 
said  ordinance  provided  in  what  section  of 
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the  town  saloons,  when  licensed,,  should  be 
located.  Section  3  Is  as  follows:  **For  each 
and  every  license  to  sell  spirituous  liquors, 
ale,  wines,  beer,  and  drinks  of ^  like  nature,  at 
retail,  within  the  corporate  limits  of  the  town 
of  Whltmer,  there  shall  foe  paid  Into  the 
treasury  of  said  town  the  sum  of  five  hun- 
dred dollars.  Each  and  every  application 
for  such  license,  as  described  in  the  forego- 
ing law,  shall  be  accompanied  by  a  forfeit 
of  one  hundred  dollars,  as  a  guaranty  of 
good  faith  on  the  part  of  said  applicant  that 
be  will  use  due  diligence  to  secure  a  license 
upon  the  certificate  of  authority  Issued  to 
bim  by  said  town.  Said  sum  of  one  hundred 
dollars  to  be  returned  to  him,  if,  after  com- 
plying with  all  the  requirements  of  law  and 
this  ordinance,  he  be  refused  a  license  by 
the  county  court  If  said  applicant  succeed 
in  securing  said  license,  said  sum  of  one  hun- 
dred dollars  shall  be  deducted  from  the  full 
amount  to  be  paid  for  said  license,  as  provid- 
ed in  the  foregoing  law." 

On  April  20,  1905,  plaintiff  applied  to  the 
common  council  of  the  town  of  Whltmer, 
then  in  session,  to  return  to  him  the  $100  so 
paid  by  him;  he  not  having  procured  from 
the  county  court  the  license  to  be  applied  for 
and  for  which  he  had  taken  from  the  said 
council  a  certificate  of  permission  to  lay  be- 
fore the  county  court.  On  the  27th  of 
April,  1005,  the  council  of  said  town,  then 
in  session  for  the  purpose  of  considering 
plaintiff's  application  for  the  return  of  said 
sum  of  money,  refused  to  return  the  same  for 
the  reason,  then  assigned,  that  applicant  had 
not  used  due  diligence  to  get  his  license.  The 
Justice  rendered  judgment  for  plaintiff  for 
$108.22,  the  said  sum  with  its  interest,  with 
interest  thereon  from  June  29,  1906,  the  date 
of  Judgment  The  defendant  appealed  from 
said  Judgment  to  the  circuit  court  of  Ran- 
dolph county.  On  the  11th  day  of  Septem- 
ber, 1906,  the  parties  appeared  by  their  coun- 
sel and,  waiving  a  Jury,  submitted  the  cause 
to  the  court  in  lieu  of  a  Jury  upon  an  agreed 
statement  of  facts,  which  statement  is  made 
a  p»rt  of  the  record.  Upon  consideration 
whereof  the  court  found  in  favor  of  the  de- 
fendant and  rendered  judgment  as  follows: 
'Therefore  it  is  considered  by  the  court  that 
the  judgment  entered  in  this  cause  by  the 
Justice  be  reversed,  and  that  the  defendant 
recover  its  costs  both  in  this  court  and  be- 
fore the  Justice  expended."  To  which  action 
of  the  court  the  plaintiff  objected  and  ex- 
cepted. From  this  Judgment  a  writ  of  error 
and  supersedeas  were  granted  the  plaintiff. 

The  first  question  to  be  disposed  of  is  wheth- 
er there  was  a  final  judgment  entered  from 
which  a  writ  of  error  would  lie.  "A  judg- 
ment which  merely  awards  costs  to  the  de- 
fendant, without  more,  is  not  a  final  judg- 
ment. In  order  to  have  that  character,  it 
must  profess  to  terminate  and  completely 
dispose  of  the  action.  Hence,  if  for  the  de- 
fendant the  final  judgment  must  state  that 
he  is  dismissed  without  day,  or  that  it  is 


considered  that  the  plaintiff  take  nothing  by 
his  suit,  or  otherwise  refer  to  the  disposition 
made  of  the  subject-matter."  1  Black  on 
Judgments,  i  81,  and  authorities  there  cited. 
By  the  Judgment  rendered  In  this  case  it 
does  not  appear  that  the  matter  in  difference 
was  disposed  of.  The  Judgment  in  terms  re- 
verses the  Judgment  of  the  justice,  which  is 
not  brought  to  the  circuit  court  either  for  re- 
versal or  affirmance.  A  case  on  appeal  from 
the  judgment  of  a  justice  is  tried  de  novo. 
The  Judgment  does  not  enter  into  the  con- 
sideration of  the  case  in  any  way.  When  the 
appeal  is  entertained,  the  judgment  of  the 
justice  is  ended.  It  will  be  seen  that  the 
judgment  here 'for  review  is  simply  and  only 
a  Judgment  for  the  costs  of  the  defendant 
In  the  circuit  court,  and  the  justice's  court 
In  Hannah  v.  Bank,  63  W.  Va.  82,  44  S.  E 
152,  Syl.  point  2,  it  is  held:  "In  a  trial  of 
rights  of  property  originating  in  a  Justice's 
court  under  section  152,  c.  50,  Code  1890 
[Code  1906,  S  2103],  on  appeal  to  the  circuit 
court  the  verdict  finds  the  property  to  be  the 
property  of  the  claimant,  and  the  court  over- 
rules a  motion  to  set  aside  the  verdict,  and 
gives  judgment  for  costs,  but  renders  no 
judgment  touching  possession  of  the  prop- 
erty. No  writ  Off  error  lies  for  want  of  a 
final  judgment"  And  in  2  Cyc  616  (b) :  ''A 
writ  of  error  or  appeal  will  not  lie  from  the 
verdict  of  a  jury  without  an  entry  of  judg- 
ment thereon,  nor  from  the  finding  of  facts 
or  conclusions  of  law  by  the  court  not  fol- 
lowed by  Judgment  Hence  the  opinion  of 
the  court,  no  order  being  entered  in  accord- 
ance therewith,  is  not  reviewable."  A  case 
exactly  in  point  is  Ritchie  County  Bank  v. 
Bee,  60  W.  Va.  386,  55  S.  E.  380,  which  was 
an  action  on  a  note,  where  the  jury  render- 
ed a  verdict  "for  the  defendant"  The  court 
overruled  a  motion  to  set  aside  the  verdict 
and  award  a  new  trial,  and  also  overruled 
a  motion  In  arrest  of  judgment  and  render- 
ed Judgment  for  costs,  but  rendered  no  judg- 
ment adjudicating  the  matters  in  difference 
between  the  parties  litigant  Held,  a  writ 
of  error  would  not  He  for  want  of  a  final 
judgment 

For  the  reasons  herehi  stated,  the  writ  of 
error  will  be  dismissed  as  improvldently 
awarded. 


(6S  W.  Va.  804) 
PICKBNPAUGH  et  al.  v.  KEBNAN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  14,  1908.) 

Justices  of  the  Peace— Afpbal—Tbial  De 

Novo. 

An  appeal  from  the  judgment  of  a  justice 
has  the  elfect  in  law  of  transferring  the  con- 
troversy to  the  appellate  court  for  triu  de  novo ; 
and  it  is  error,  on  the  failure  of  the  defendant 
to  appear  when  called,  to  enter  up  judgment  in 
favor  of  the  plaintiff  without  proof,  as  the  bar- 
den  is  on  plaintiff  to  prove  his  case. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  |  604.] 

(Syllabus  by  the  Court) 
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Error  from  Circuit  Court,  Randolph  County. 

Action  by  J.  C.  Pickenpaugh  and  others 
against  L.  H.  Keenan.  Judgmait  for  plain- 
tilTs,  and  defendant  orings  error.  Reversed 
and  remanded. 

C.  H.  Scott,  for  plalntiflT  In  error. 

McWHORTER.  J.  J.  E.  Pickenpaugh  and 
John  L.  Rohmer,  administrators  of  Thomas 
Pickenpaugh,  deceased,  brought  their  action 
on  contract  before  a  Justice  of  Randolph  coun- 
ty on  the  16th  of  December,  1902,  against  L. 
H.  Keenan.  The  case  was  called  for  trial 
on  January  14,  1903,  when  Judgment  was 
rendered  by  the  Justice  In  favor  of  the  plain- 
tiff for  $113.25,  with  interest  thereon  from 
that  date  until  paid,  and  costs  of  suit.  The 
defendant  appealed  from  said  Judgment  to 
the  circuit  court  of  said  county.  On  the  4th 
day  of  February,  1904,  the  following  order 
and  Judgment  was  entered  in  the  case  in  the 
circuit  court :  'Trhls  day  came  the  plaintiffs, 
by  their  attorneys,  Cobb  &  Maxwell,  and  the 
defendant,  being  solemnly  called,  came  not, 
and  upon  motion  of  the  plaintiffs,  by  their 
said  attorneys,  the  Judgment  of  Justice  E.  E. 
Taylor  is  hereby  confirmed.  It  is  therefore 
considered  by  the  court  that  the  plaintiff  do 
recover  of  and  from  the  said  L.  H.  Keenan 
and  Lizzie  Keenan,  the  latter  of  whom  sign- 
ed the  appeal  bond  in  this  cause  as  the  sure- 
ty therein,  the  sum  of  $117.25,  the  debt.  In- 
terest, and  costs  therein  np  to  the  time  the 
appeal  herein  was  taken,  with  damages  there- 
on at  the  rate  of  10  per  centum  until  paid, 
and  the  plaintiffs  and  appellees'  costs  about 
the  prosecution  of  his  suit,  on  the  appeal 
thereof  in  this  court,  by  them  in  this  behalf 
expended."  On  the  next  day  (February  5th) 
the  defendant  appeared  by  his  attorney  and 
moved  the  court  to  set  aside  the  said  Judg- 
ment and  grant  him  a  new  trial  in  the  case, 
and  in  support  of  his  motion  tendered  the 
affidavit  of  the  defendant  which  was  filed. 
The  affidavit  of  defendant  was  to  the  effect 
that  he  had  a  Just  defense  to  the  said  ac- 
tion; that  he  was  a  material  witness  upon 
his  own  behalf  on  the  trial,  "and  that  for 
several  days  past  and  during  the  entire  term 
of  court  he  has  been  very  sick,  most  of  the 
time  having  been  confined  to  his  bed;  that 
he  has  been  informed  that  durhig  the  fore- 
noon of  this  day  a  Judgment  was  taken 
against  him  in  said  case  in  default  of  his 
appearance ;  that  his  absence  was  caused  by 
his  sickness  aforesaid,  he  having  been  at  that 
time  unable  to  attend  court  and  confined  to 
his  bed."  On  the  10th  day  of  May,  1904,  the 
court  overruled  the  said  motion  of  the  de- 
fendant to  set  aside  the  Judgment  made  at 
a  former  term,  and  rendered  Judgment  against 
the  defendant  and  his  surety  on  bis  appeal 
bond  for  the  costs  of  the  motion,  to  which 
rulings  of  the  court  the  defendant  excepted. 

The  Judgment  complained  of  is  rendered 
by  the  circuit  court  upon  default  of  the  de- 
fendant In  failing  to  appear  when  called, 
and  without  any  trial  of  the  case,  and  sim- 


ply upon  the  confirmation  of  the  Judgment  of 
the  Justice  who  had  tried  the  case.  When 
the  appeal,  taken  from  the  Judgment  of  the 
Justice,  was  entertained  in  the  circuit  court, 
the  Judgment  of  the  Justice  was  vacated  end 
rendered  Ineffectual,  and  the  case  could  on- 
ly be  tried  de  novo  upon  its  merits  in  the 
circuit  court,  and  Judgment  rendered  upon 
the  evidence  adduced.  It  does  not  appear 
from  the  record  that  the  circuit  court  had 
any  evidence  before  it,  nor  does  it  appear 
from  the  Judgment  that  any  trial  was  had. 
In  Evans  v.  Taylor,  28  W.  Va.  184,  It  is 
held:  "An  appeal  from  the  Judgment  of  a 
Justice  or  other  inferior  tribunal,  which  has 
the  effect  in  law  of  transferring  the  contro- 
versy to  the  appellate  court  for  trial  de 
novo,  operates  in  legal  construction  to  vacate 
such  Judgment  and  renders  It  ineffectual  as 
the  foundation  of  an  action."  See,  also,  De 
Armit  V.  Town  of  Whitmer  (decided  at  this 
term  of  court)  60  S.  E.  136.  A  case  exact- 
ly in  point  here  is  Chenowith  v.  Keenan,  61 
W.  Va.  108,  55  S.  E.  991.  That  was  a  case 
for  the  recovery  of  the  possession  of  land. 
Judgment  of  recovery  for  plaintiff,  and  an 
appeal  by  the  defendant  On  motion  of  the 
plaintiff  the  defendant  was  called,  and,  not 
appearing,  his  appeal  was  dismissed,  and 
Judgment  entered  affirming  the  Justice's  Judg- 
ment Held:  'This  is  error,  the  burden  of 
proving  his  case  being  on  the  plaintiff.  The 
defendant  is  under  no  duty  to  prosecute  the 
case."  When  an  appealed  case  from  the 
Judgment  of  a  Justice  is  called  upon  the 
docket  of  a  circuit  court,  It  stands  precisely 
in  the  condition  as  it  originally  stood  in  the 
Justice's  court  The  plaintiff,  to  be  aitftled 
to  Judgment,  must  prove  his  case. 

The  court  l>eing  In  error  in  rendering  the 
Judgment,  and  in  refusing  to  set  aside  the 
Judgment  and  grant  a  new  trial,  the  Judg^ 
ment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial  to  be 
had  therein. 


(6S  W.  Va.«B40) 

CDRANTO  V.  TEIMBOLI. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  14,  190a) 

1.  Judgment  —  Office    Judomsnt  —  Ssiniio 
Aside— Affidavit. 

A  counteraffidavit,  tendered  by  a  defendant 
in  an  action  of  debt,  with  his  plea,  for  the 
purpose  of  settincr  aside  an  office  judgment,  is 
sufficient  if  it  suDstantially  complies  with  the 
requirements  of  the  statute. 

[EkL  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  S§  312,  314.] 

2.  Same— **Terms." 

The  use  of  the  word  "terms,"  in  such  an 
affidavit,  instead  of  the  statutory  word  "de- 
mand," does  not  vitiate  the  affidavit:  it  being 
clear  that  it  vms  used  as  the  equivalent  of 
'^demand,"  although,  in  doing  so,  the  affiant  mis- 
used the  word. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,   §§   312,  314. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6922,  6923.1 
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3.  WOBDB  AND  PhBASES— RUIiB  FOB  DETEBHIN- 

ING  BCeanino  of  Wokds. 

The  meaning  of  a  word  is  to  be  determined 
by  reference  to  its  subject-matter,  the  nature  of 
the  instrument  in  which  it  is  found,  and  the 
other  words  with  which  it  is  associated. 

4.  Judgment  — Office    Judgment  —  Setting 
Aside. 

A  couDteraffidavit  for  the  setting  aside  of 
an  office  judgment*  denying,  first,  indebtedness 
in  the  specific  sum  named  in  plaintiff's  affidavit, 
and  then  indebtedness  in  any  sum  whatsoever 
does  not  impliedly  admit  any  indebtedness.  It 
must  be  treated  as  a  consistent  whole,  not  as 
two  contradictory  clauses;  there  being  no  con- 
flict or  repugnancy  in  the  words  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  S§  312,  814.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Rosina  Trimboli  Ceranto  agaiuBt 
Vlncenzo  TrlmboU.  Judgment  for  plaintiff. 
Defendant  brings  error.  Reversed  and  re- 
manded. 

C.  H.  Scott,  for  plaintiff  in  error.  James 
A.  Bent,  for  defendant  In  error. 

POFFBNBARGBR,  P.  In  the  circuit  court 
of  Randolph  county  Rosina  Trimboli  Ceranto, 
an  infant  suing  by  her  next  friend,  recovered 
a  judgment  against  Vlncenzo  Trimboli  for 
$351.75  in  an  action  of  debt,  to  which  judg- 
ment a  writ  of  error  was  allowed. 

The  final  order  seems  to  stand  upon  the 
theory  of  an  office  judgment  made  final  by  op- 
eration of  law  under  the  statute.  It  recites 
that  the  defendant,  had  been  duly  served 
with  process  more  than  80  days  prior  to  the 
date  thereof ;  that  the  case  had  been  properly 
docketed;  that  an  affidavit  of  the  plaintiff 
had  been  filed  with  the  declaration,  from 
which  it  appeared  that  the  amount  for  which 
judgment  was  rendered  was  due;  and  that 
the  defendant  had  failed  to  appear  or  plead 
to  the  action.  But  there  liad  been  some  ear- 
lier proceedings  in  the  case.  In  view  of  which 
it  must  be  determined  whether  there  was  an 
office  judgment,  and,  at  the  date  of  the  final 
order,  a  judgment  in  law,  which  it  was  only 
necessary  to  enter  upon  the  order  book.  The 
summons  had  been  made  returnable  to  rules 
held  on  the  first  Monday  in  December,  1905, 
and  the  declaration  filed  at  January  rules, 
1906 ;  and  at  the  next  term  of  court,  held  in 
April,  1906,  the  defendant- appeared  and  ten- 
dered, and  was  permitted  to  file,  two  pleas, 
nil  debet  and  payment,  accompanied  by  his 
affidavit  saying  'there  is  not,  as  he  verily  be- 
lieves, due  and  unpaid  from  him,  as  the  de- 
fendant, to  Rose  Trimboli  Ceranto,  the  plain- 
tiff in  the  action  at  law  pending  in  the  circuit 
court  of  Randolph  county,  West  Virginia, 
upon  the  terms  stated  in  the  said  declaration, 
including  principal  and  interest,  after  the  de- 
duction of  all  payments,  credits,  and  sets-off 
made  by  him,  and  to  which  he  is  justly  en- 
titled, the  sum  of  1351.75,  or,  indeed,  any  sum 
whatsoever,"  to  which  pleas  the  plaintiff  re- 
plied generally,  and  the  case  was  continued. 
On  the   13th   day   of   September,   1006,   the 


plaintiff,  conceirlng  the  affidavit  to  be  defect- 
ive, by  leave  of  the  court  withdrew  her  r^^ 
llcatlon  and  moved  the  court  to  strike  out  the 
pleas,  which  motion  was  sustained,  and  there- 
upon the  defendant,  having  excepted  to  the 
rejection  of  his  pleas,  moved  the  court  to 
aillow  him  to  enter  a  demurrer  to  the  declara- 
tion, which  motion  being  overruled,  he  moved 
to  dismiss  the  action,  and  in  support  of  this 
motion  was  allowed  to  file  a  statement  of  the 
father  of  the  plaintiff,  her  natural  guardian, 
to  the  effect  that  the  debt  In  question  had 
been  paid,  accompanied  by  three  receipts  pur- 
porting to  establish  the  truth  of  the  state- 
ment This  motion  was  likewise  overruled, 
but  the  defendant  was  allowed  to  make  the 
statement  and  receipts  parts  of  the  record. 
Thereupon  the  final  order  was  entered. 

The  affidavit  accompanying  a  plea  to  set 
aside  an  office  judgment,  predicated  on  a 
declaration  supported  by  an  affidavit  showing 
the  amount  due,  must  be  to  the  effect  that 
there  is  not,  as  the  defendant  verily  believes, 
any  sum  due  from  him  to  the  plaintiff  upon 
the  demand  or  demands  stated  in  the  plain- 
tiff's declaration,  or,  if  the  defendant  cannot 
swear  that  nothing  is  due,  he  may  state  a  sum 
certain,  less  than  that  stated  in  the  affidavit 
of  the  plaintiff,  which,  as  he  verily  believes, 
is  all  that  is  due  from  him  upon  the  demand 
or  demands  stated  in  the  declaration.  Code 
1809,  c  125,  §  46  [Code  1906,  S  3866].  This 
statute  does  not  prescribe  the  form  of  the  affi- 
davit It  simply  sets  forth  the  requisites 
thereof  in  law.  Any  words  other  than  those 
used  in  the  statute,  which  mean  the  same 
thing,  would  make  the  affidavit  certain.  It 
would  be  a  denial  under  oath  that  there  is 
anything  due,  or  that  more  is  due  than  a  cer- 
tain amount,  less  than  the  sum  stated  In  the 
affidavit  filed  with  the  declaration,  and 
would,  therefore,  amount  to  a  substantial 
compliance  with  the  requirement  of  the  stat- 
ute. What  reason  could  there  be  for  de- 
manding more  than  this?  Nothing  more 
could  be  demanded  of  the  defendant  upon  any 
ground  other  than  mere  technicality.  The 
affidavit,  fairly  read  and  construed,  denies 
that  there  is  anything  due  from  the  defend- 
ant It  first  denies  that  the  specific  sum  de- 
manded is  due  and  unpaid,  and  then  that  any 
sum  whatever  is  due  and  unpaid.  All  this 
is  qualified  by  the  phrase  "upon  the  terms 
stated  in  the  said  declaration."  Had  the 
word  "demand,"  or  the  word  "demands,"  been 
used,  instead  of  "terms,"  the  affidavit  would 
contain  the  exact  language  of  the  statute. 
The  signification  we  must  look  for  Is  not  the 
meaning  of  the  word  considered  in  the  ab- 
stract It  has  been  applied  to  a  subject-mat- 
ter and  used  in  connection  with  other  words. 
Both  the  subject-matter  and  the  associated 
words  Indicate  the  sense  in  which  It  was 
used ;  and  if  by  the  aid  of  these  we  can  see 
that  It  has  but  one  meaning,  reasonably  cer- 
tain and  not  likely  to  mislead,  and  the  thing 
so  stated  is  that  which  the  statute  says  shall 
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be  stated*  as  a  condition  precedent  to  tbe 
setting  aside  of  an  office  judgment  and  the  fil* 
ing  of  pleas,  we  are  bound  to  say  it  is  suffi- 
cient The  word  "terms"  sometimes  ex- 
presses the  nature  of  an  estate  in  land,  but 
It  was  clearly  not  used  in  that  sense  in  the 
affidavit,  a  paper  having  no  relation  to  land 
or  any  estate  therein,  and  referring  to  anoth- 
er paper,  the  declaration,  which  does  not  re- 
late to  anything  of  that  kind.  The  word 
"terms"  sometimes  means  conditions,  agree- 
ments, covenants,  or  stipulations,  as  when  we 
speak  of  the  terms  of  an  offer,  or  a  sale,  or 
some  other  transaction.  Hutchinson  v.  Lord, 
1  Wis.  286,  60  Am.  Dec  381 ;  Hurd  v.  Whlt- 
sett,  4  Ool.  77.  We  often  speak  of  the  terms 
of  a  statute,  a  letter,  or  other  instnunent, 
meaning  the  words  thereof.  Walsh  v.  Mehr- 
back,  5  Hun  (N.  T.)  448.  It  Is  utterly  Impos- 
sible that  the  word,  as  used  here,  could  mean 
any  of  these  things.  Tested  by  its  subject- 
matter  and  the  context,  as  to<  its  meaning, 
it  is  obvious  that  it  was  used  for  the  statu- 
tory word  "demand."  Such  use  of  it  may 
have  been  merely  inadvertent;  but  that  is 
wholly  immaterial,  if  it  expresses  the  intent 
We  may  say  it  is  a  misuse  of  the  word,  but 
that  does  not  destroy  the  intention.  The  In- 
tention is  deduclble,  not  from  that  word,  but 
from  that  word  and  all  the  other  words  of 
the  Instrument  and  the  subject-matter  there- 
of. The  instrument  Itself,  with  that  word  in 
it»  cannot  be  intelligently  read  without  mak- 
ing the  word  "terms"  the  equivalent  of  the 
word  "demand.'*  Hence,  the  intention  is 
plain  and  the  affidavit  is  certain  in  meaning, 
as  much  so  as  if  it  had  used  the  word  "de- 
mand," instead  of  "terms."  Any  other  mean- 
ing, accorded  to  it  in  the  connection  In  which 
it  is  used,  would  make  the  use  thereof  an  ab- 
surdity. 

In  the  brief  an  alleged  admission  of  Indebt- 
edness, arising  from  denial  of  Indebtedness 
in  the  specific  sum  named.  Is  urged  against 
the  sufficiency  of  the  affidavit  We  are  un- 
abel  to  perceive  the  alleged  admission.  If 
denial  as  to  the  specific  sum  stood  alone,  it  is 
by  no  means  clear  that  it  Implies  an  admis- 
sion of  Indebtedness  in  a  smaller  or  different 
amount;  and*  when  read  in  connection  with 
the  other  clause  of  the  Instrument,  denying 
Indebtedness  in  any  sum  whatsoever,  no  pos- 
sible room  is  left  for  the  existence  of  such  an 
implication.  It,  on  reading  the  first  clause, 
it  appeared,  it  would  disappear  on  the  read- 
ing of  the  second,  completing  the  Instrument 
and  making  it  a  consistent  whole — not  two 
separate  contradictory  papers  or  clauses  of 
the  same  paper.  A  more  implication  is  never 
raised,  nor  can  it  stand,  against  written 
words.  Our  conclusion,  therefore,  is  that  the 
affidavit  substantially  conforms  to  the  re- 
quirements of  the  statute  and  is  sufficient, 
and  that  the  court  erred  in  striking  out  the 
plc",  as  well  as  in  rendering  the  judgment 
complained  of.  That  the  error  in  striking 
out  the  pleas  is  ground  for  reversal  of  the 


judgment  is  plain,  for  that  Judgment  would 
never  have  been  entered  if  that  error  had  not 
been  committed.  If  the  pleas  had  not  been 
stricken  out,  the  judgment  would  have  fol- 
lowed a  hearing  on  an  issue,  and  could  not 
have  been  a  judgment  by  default  It  la  an 
elementary  principle  of  the  law  of  appellate 
procedure  that  the  court  will  go  back  to  the 
first  error  committed  and  set  aside  all  sub- 
sequent proceedings. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  with  costs,  and  the  case  c^ 
manded. 


(63  W.  Va.   345) 

BING  et  al.  v.  BIG  SANDY,  E.  L.  &  G.  R  CO. 

(Supreme  Court  of  Appeals  of  West  Viiginla. 
Jan.  14ri908.) 

Railroads— Right  of,  Way. 

Syllabus   and    opinion    in   Jackson   v.   Big 
Sandy,  etc.,  R.  R.  (S>.  (W.  Va.)  59  S.  B.  749, 
adopted  and  applied. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wayne  CJounty. 

Bill  by  H.  E.  Bing  and  others  against  tbe 
Big  Sandy,  East  Lynn  &  Guyan  Railroad 
Company.  Decree  for  plaintiffs,  and  defend- 
ant appeals.    Afllrmed. 

.  Holt  &  Duncan,  for  appellant.     Wm.  Fry 
and  Campbell,  Heffley  &  Davis,  for  appellees. 

POFFENBARGER,  P.  In  respect  to  their 
effect  under  both  legal  and  equitable  prind* 
pies,  so  far  as  either  or  .both  are  Involved,  all 
the  material  facts,  circumstances,  pleadings, 
and  proceedings  in  this  case  are  exactly  like 
those  of  Virginia  Jackson  v.  Big  Sandy,  etc^ 
Railroad  Company  (W.  Va.)  59  S.  B.  749,  de- 
cided at  the  last  term.  Since  what  is  stated 
in  the  syllabus  and  opinion  filed  in  that  case 
fully  sustains  a  like  decision  in  this,  it  is 
adopted  as  our  opinion  herein,  and  the  same 
order  will  be  made  here  that  was  entered  ia 
said  case. 

Affirmed. 


(68  W.  Va.  28$) 
WOODVILLE  V.  WOODVILLB  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  14,  1908.) 

1.  ApPEAir— Incompetency  of  Wptness— Ob- 
jections NOT  Made  Below. 

Objection  to  testimony  for  incompetency 
of  a  witness  may  be  made  m  this  court,  and  it 
is  not  essential  thereto  that  objection  for  such 
incompetency  was  made  in  and  acted  upon  by 
the  court  below. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1258.] 

2.  Deed— Capacity  op  Grantor. 

The  time  of  the  execution  of  a  deed  is  the 
material  or  critical  point  of  time  to  be  consid- 
ered upon  the  inquiry  as  to  tbe  grantor's  ca- 
pacity  to  malse  the  deed. 

[Ed.  Note.— For  oases  in  point,  see  Ont  Dig. 
vol.  16,  Deeds,  i  149.] 

3.  Same— Incapacity— Evidence. 

Mere  infirmity  of  mind  and  body  is  not 
sufficient  to  overcome  the  legal  presumption  of 
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mental  capacity  in  a  grantor  in  a  deed.  In 
order  to  have  such  effect,  the  evidence  must 
show  that  he  did  not  have  sufficient  understand- 
ing to  comprehend  clearly  the  nature  of  the  busi- 
ness he  was  transacting.  ,. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Deeds,  §  151.] 

4.  Same. 

Ck>urt0  do  not  measure  capacities  of  per- 
sons, nor  examine  into  the  wisdom  and  prudence 
of  their  property  dispositions.  If  one  he  legal- 
ly compos  mentis,  be  he  wise  or  unwise,  he  is 
the  disposer  of  his  own  property,  and  his  will 
stands  as  a  reason  for  his  actions.  The  test 
of  legal  capacity  is  that  one  is  capable  of  recol- 
lecting the  property  he  is  about  to  dispose  of, 
the  manner  of  distributing  it,  and  the  objects 
of  his  bounty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1<3,  Deeds.  §  151.]  ^ 

5.  Sams— Undue  Influence. 

To  set  aside  a  deed  for  undue  influence,  it 
must  appear  that  the  influence  was  such  as 
wholly  to  destroy  the  free  agency  of  the  grantor, 
and  to  substitute  the  will  of  another  tor  bis ; 
and,  unless  such  taking  away  of  free  agency  ap- 
pears, the  showing  of  a  motive  and  an  oppor- 
tunity to  exert  such  undue  influence,  together 
with  failing  mental  powers  of  the  grantor,  are 
not  sufficient  to  overthrow  the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §§  190-199.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court  Monroe  County. 

Bill  by  James  L.  Woodville  against  Caiy 
Breckenridge  Woodville  and  others.  Decree 
for  plaintiff,  and  defendant  Caiy  Brecken- 
ridge Woodville  appeals.  Reversed,  and  bill 
dismissed. 

X  W.  Marshall,  Henry  Gilmer,  J.  D.  Logan, 
and  Brown,  Jackson  &  Knight  f«r  appellant 
John  Osborne  and  Mollohan,  McClintie  & 
Mathews,  for  appellee. 

ROBINSON,  J.  This  suit  calls  into  ques- 
tion the  validity  of  a  deed  made  by  Dr.  James 
L».  Woodville  to  his  son  Cary  Breckenridge 
Woodville,  on  April  10,  1902,  conveying  the 
greater  portion  of  the  lands  owned  by  the 
grantor,  to  the  exclusion  of  his  other  chil- 
dren, it  being  alleged  that  such  deed  was 
obtained  by  undue  influence.  It  is  a  suit  of 
brother  against  brother,  instituted  after  the 
death  of  the  grantor.  The  circuit  court  held 
for  the  plaintiff,  decreeing  that  the  deed  was 
made  by  reason  of  undue  influence,  and  set- 
ting the  same  aside,  and  the  grantee  has  ap- 
pealed. 

The  grantor  was  a  man  82  years  and  more 
of  age,  having  resided  and  practiced  as  a 
physician  at  the  old  Sweet  Springs,  in  Mon- 
roe county,  for  many  years.  He  was  of  more 
than  ordinary  intelligence,  and  a  prominent 
personage  in  that  section.  He  had  acquired, 
in  the  course  of  years,  a  valuable  estate  of 
about  1,500  acres,  known  as  "Glencary.** 
From  this  estate  the  said  deed  conveyed  be- 
tween 700  and  800  acres,  of  which  100  acres 
were  conveyed  In  fee,  a  life  estate  being  re- 
served in  the  residue  by  the  grantor.  At  the 
time  of  such  conveyance,  the  grantee  was 
the  only  one  of  the  children  of  this  old  gentle- 
man that  remained  with  him,  all  the  others, 


three  men  and  three  women,  having  sought 
fortune  for  themselves,  or,  for  some  reason, 
had  deserted  the  old  home  and  the  duties  and 
responsibilities  of  taking  care  of  their  aged 
parent,  and  extending  to  him  love  and  helpful- 
ness in  life's  eventide.  The  mother  had  depart- 
ed this  life  many  years  before,  and  for  more 
than  10  years  the  son  Cary  had  steadfastly  re- 
mained with  his  father  on  the  old  place,  being 
his  sole  family  companion  after  the  marriage 
and  removal  therefrom  of  one  of  the  daughters 
who  had  remained  with  them  for  a  time. 
Prior  to  making  said  deed,  this  old  gentleman 
had,  with  his  own  hand,  made  a  will,  devising 
to  the  said  son  Cary  practically  the  same  por- ' 
tion  of  the  lands ;  one  draft  of  such  will,  dat- 
ed October  22,  1901,  having  certain  interline- 
ations in  it  or  riders  attached  thereto ;  and, 
thereafter,  a  second  draft,  or  complete  and 
regular  copy  thereof,  was  made  by  him  on 
November  5,  1901.  The  first  of  these  was 
deposited  with  a  custodian,  and  the  other 
was  found  among  testator's  personal  effects 
after  his  death.  It  is  significant  to  note  that 
said  will  contained  the  following  recitals: 
"I  bequeath  to  my  son,  Cary  B.  Woodville, 
a  larger  portion  of  my  landed  property  than 
to  any  other  of  my  legatees.  This  is  done  In 
consideration  of  the  fact  that  he  Is  the  only 
one  of  my  children  who  has  remained  with 
me  all  the  time,  and  sacrificed  his  prospects 
in  life  to  promote  my  happiness  and  inter- 
est;" and,  ''should  any  of  my  legatees  feel 
aggrieved  at  the  disposition  of  my  property 
and  attempt  to  alter  the  same  by  an  appeal 
to  the  courts,  then  any  heir  so  offending  to 
forfeit  his  or  her  portion  to  the  heirs  who 
obey  without  murmur  the  conditions  of  my 
will."  And  it  is  equally  significant  to  note 
that  the  said  deed  expressed  the  following: 
"In  the  additional  and  further  consideration 
of  the  affectionate  and  dutiful  regard  for 
said  party  of  the  first  part  as  a  parent,  ren- 
dering said  party  of  the  first  part  aid  and 
comfort  in  old  age,  without  any  fixed  pecuni- 
ary compensation."  It  is  shown  that  on  an 
adjoining  estate,  known  as  "L^nnside,"  lived 
the  Lewis  family,  kinsfolk  of  the  WoodvlUes, 
and  a  daughter,  an  accomplished  lady,  educat- 
ed by  an  uncle  living  in  Richmond,  was  paid 
court  by  Cary  B.  Woodville,  but  she  declined 
to  marry  him  because  of  the  objection  of  the 
uncle,  who  desired  that  she  marry  not  a  poor 
man;  and  plaintiff  alleges  that  because  of 
this,  the  old  man  was  importuned  to  provide 
for  said  son  an  estate,  and  thereby  remove 
the  objections  to  marriage;  that  yielding  to 
such  importunities,  the  said  will  was  made, 
but  that  the  uncle,  being  informed  thereof, 
was  not  satisfied  therewith,  and  that  there- 
after the  said  deed  was  procured  and  the  mar- 
riage consummated.  Much  reliance  is  placed 
upon  this  state  of  facts  by  the  plaintiff  and 
his  brothers  and  sisters  who  Join  in  the  pray- 
er of  the  bill,  and  upon  the  statements  con- 
tained in  the  answer  of  said  grantee  in  re- 
lation to  the  same.  While  it  is  true  that 
there  was  intimacy  between  the  Lewis  and 
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Woodville  families,  and  that  In  his  latter 
days,  in  his  loneliness,  enjoying  no  compan- 
'ionship  but  that  of  his  son,  and,  after  his 
connection  as  resident  physician  at  the 
Springs  had  ended,  much  of  the  old  gentle- 
man's time  was  spent  at  Lynnside;  yet,  as 
this  was  but  natural  under  the  circumstances, 
and  in  no  way  inconsistent  with  pure  motives 
on  behalf  of  those  interested,  or  the  validity 
of  the  said  deed,  and  the  evidence  failing  to 
present  a  different  view  of  such  intercourse, 
we  need  not  incumber  this  opinion  with  much 
that  has  been  said  relative  to  this  intimacy 
and  companionship  between  the  two  families. 
We  may  as  well  come  speedily  to  the  point 
in  the  case.  To  rehearse  a  great  deal  of  the 
facts  will  be  of  no  utility  In  future  cases. 
Already  has  precedent  been  established  by 
leading  cases  involving  similar  circumstances. 
Reiteration  cannot  be  of  service  in  the  Re- 
ports. 

The  depositions  of  sons  and  daughters  at- 
tacking this  conveyance,  the  husband  of  one, 
and  the  wife  of  another,  appear  in  the  case, 
and  eliminating  the  testimony  of  these  in- 
terested  persons  in  relation  to  personal  trans* 
actions  and  communications  with  the  deceas- 
ed grantor,  as  we  are  compelled  to  do,  but 
little,  in  fact  nothing,  is  left  upon  which 
plaintiff's  case  can  stand.  Extended  argu- 
ment has  been  submitted  on  the  point  that 
objection  to  this  testimony,  for  such  incom- 
petency of  the  witnesses,  should  not  avail 
in  this  court,  since  exception  thereto  for 
such  cause  does  not  appear  to  have  been 
passed  upon  by  the  court  below.  But  the 
rule  has  long  been  established  otherwise. 
Rose  V.  Brown,  11  W.  Va.  122;  Martin  v. 
Smith,  ^  W.  Va.  579;  Klmmel  v.  Shroyer, 
28  W.  Va.  505;  Long  v.  Ferine,  41  W.  Va. 
314,  23  S.  B.  611,  and  other  cases.  We  need 
not  hesitate  to  say  that,  waiving  the  ques- 
tion of  incompetency  of  these  witnesses,  and 
reading  their  testimony  with  all  other  proof 
in  the  case,  it  is  plainly  insufficient  to  sus- 
tain the  finding  of  undue  influence  and  the 
decree  of  the  circuit  court  annulling  the  deed. 
Such  decree  is  without  sufficient  and  proper 
evidence  to  support  it,  and  is  plainly  at  va- 
riance with  the  well-established  principles 
relating  to  such  cases  enunciated  In  former 
opinions  of  this  court.  Buckey  v.  Buckey, 
38  W.  Va.  168,  18  S.  B.  383;  Delaplain  v. 
Grubb,  44  W.  Va.  613,  30  S.  B.  201,  67  Am. 
St.  Rep.  788;  Famsworth  v.  Noffsinger,  46 
W.  Va.  410,  33  S.  E.  246;  Teter  v.  Teter,  59 
W.  Va.  449,  53  S.  E.  779;   and  similar  cases. 

Take  the  whole  of  the  evidence,  competent 
and  incompetent,  and  what  does  it  prove? 
Surely  nothing  directly  as  to  undue  influence. 
What  circumstantially  or  inf  erentially  ?  Noth- 
ing weighty  enough  to  overthrow  the  deed. 
What  is  relied  upon  in  this  proof?  Mere 
weakness  in  the  grantor  of  body  and  mind ; 
that  of  the  latter  not  proved  by  a  prepond- 
erance of  the  testimony  by  any  means,  if, 
indeed^  not  wholly  refuted  by  the  testimony 
of  those  having  transactions  with  him,  as 


well  as  by  the  strong  and  convincing  evi- 
dence of  capacity  appearing  from  the  papers 
and  writings  exhibited  as  made  by  this  gran- 
tor near  the  time  of  the  execution  of  tbe 
deed  in  question.  With  this  theory  of  old 
age  and  accompanying  mental  weakness,  plain- 
tiff and  his  colleagues  rely  upon  the  cir^ 
cumstances  of  the  intimacy  between  the  Lew- 
is family  and  Dr.  Woodville^  and  his  son 
Gary,  and  the  desire  of  the  young  people  to 
be  in  a  financial  position  to  overcome  the 
objections  of  the  uncle  to  their  marriage. 
But  mark  you,  granting,  if  we  could  in  the 
face  of  strong  proof,  the  mental  weakness, 
nothing  but  the  mere  circumstance  of  this 
close  (intimacy  and  the  courtship  and  ap- 
proaching marriage,  together  with  the  other 
mere  circumstances  of  the  faithful  compan- 
ionship of  the  son  with  the  father,  can  be 
found  to  support  undue  influence..  Not  a 
wifeless,  nor  an  item  of  proof,  speaks  direct- 
ly in  support  of  the  contention  that  undue 
influence  actually  prompted  the  deed.  True, 
it  is  insisted  that  the  old  gentleman  was 
cared  for,  entertained,  dined,  caressed,  and 
all  that,  by  those  at  Lynnside,  for  quite  a 
period  of  time  prior  to  his  making  the  will 
and  deed,  but  are  we  to  assume  that  all  this 
caused  the  execution  of  these  papers,  and 
that,  because  of  it,  the  deed  was  not  the  vol- 
untary act  of  the  grantor?  Certainly,  all 
that  is  proved  as  to  the  attentions  and  kind- 
ness, pretended  or  otherwise,  to  this  old  man 
can  be  taken  as  true,  and  the  whole  of  it  be 
entirely  consistent  with  the  voluntary  execu- 
tion of  the  deed. 

Nor  can  we  give  ear  to  the  argument  that 
the  alleged  unreasonableness  of  the  act,  the 
exclusion  of  the  children  more  needful  of  the 
bounty  than  the  one  favored,  has  suflk^ient 
weight  in  relation  to  the  establishment  of 
undue  influence.  Much  reliance  is  placed 
upon  the  fact  that  the  deed  was  an  unrea- 
sonable and  an  unnatural  act;  that  it  gave 
much  to  a  favored  and  able-bodied  son  and 
left  little  to  a  paralytic  daughter  and  an 
epileptic  son.  Weight  is  contended  for  this 
fact,  and  that  of  extreme  old  age  and  accom- 
panying mental  weakness.  But  we  must  not 
forget  that :  "Mere  weakness  of  understand- 
ing is  no  objection  to  a  man's  disposing  of 
his  own  estate.  Ck>urts  cannot  measure  peo- 
ple's capacities  nor  examine  into  the  wisdom 
and  prudence  of  their  property  dispositiona 
If  a  man  be  legally  compos  mentis,  be  he 
wise  or  unwise,  he  is  the  disposer  of  his  own 
property,  and  his  will  stands  as  a  reason  for 
his  actions.  The  test  of  legal  capacity  is 
said  to  be  that  the  party  is  capable  of  rec- 
ollecting the  property  he  is  about  to  dispose 
of,  the  manner  of  distributing  it,  and  the 
objects  of  his  bounty."  2  Minor's  Institutes 
(2d  Ed.)  572. 

Was  Dr.  Woodville  of  sufficient  mental  ca- 
pacity to  make  the  deed?  There  is  much 
opinion  pro  and  con  in  the  record  upon  this 
question.  But  the  deflned  weight  of  the  tes- 
timony is  that  he  was  not  only  of  sufficient 
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mental  capacity  to  do  so,  but  of  strong  men- 
tal vigor,  and  lively  mental  activity,  for  one 
of  his  age.  It  is  not  denied  that  he  was  al- 
ways a  man  of  strong  will  and  mind,  know- 
ing his  own  mind,  and  not  being  easily  per- 
suaded from  his  convictions.  And  right  in 
this  connection  there  Is  a  significant  admis- 
sion in  one  of  the  briefs  of  counsel  for  plain- 
tiff. It  is  a  frank  statement,  disclosing  that 
upon  this  question  of  mental  weakness  even 
counsel  for  plaintiff  Is  shaken  by  the  prepon- 
derance of  the  proof.  It  is  there  said :  "While 
the  plaintiff  is  frank  to  admit  that  he  did 
not  show  that  Dr.  Woodville  was  at  all  times, 
from  the  autumn  of  1901  to  April,  1902,  in- 
capable of  making  a  deed  or  will,  he  did 
show  that  the  mental  powers  of  Dr.  Wood- 
ville were  noticeably  failing."  We  concur 
in  this,  and  say  that  at  the  most  it  Is  all 
that  plaintiff  has  shown.  But  failing  men- 
tal iK>wers  are  not  alone  sufficient  to  invali- 
date the  deed.  As  said  by  this  court  in  Buck- 
ey  V.  Buckey,  supra:  "A  grantor  In  a  deed 
may  be  extremely  old,  his  understandhig, 
memory,  and  mind  enfeebled  and  weakened 
by  age,  and  his  action  occasionally  strange 
and  eccentric,  and  he  may  not  be  able  to 
transact  many  affairs  of  life,  yet  if  his  age 
has  not  rendered  him  imbecile,  so  that  he 
does  not  know  the  nature  and  effect  of  the 
deed,  this  does  not  invalidate  the  deed.  If 
he  be  capable,  at  the  time,  to  know  the  na- 
ture, character,  and  effect  of  the  particular 
act,  that  is  sufficient  to  sustain  it."  While 
there  is  some  suggestion  in  the  testimony  of 
strange  and  eccentric  acts  in  piling  rocks  on 
the  farm,  and  loss  of  memory  at  times,  yet 
above  and  beyond  this  is  the  clear  draft  of 
the  will,  his  clear  transaction  of  many  busi- 
ness matters  with  many  different  persons 
at  and  near  the  time  of  the  execution  of  this 
deed,  and,  In  fact,  up  •until  within  a  short 
time  before  his  death.  In  August,  1904.  The 
evidence  speaks  out  clearly  that  old  age  had 
by  no  means  rendered  him  imbecile.  We 
find  him  at  the  period  of  the  few  months 
surrounding  the  execution  of  the  will  and 
deed  writing  the  clearest  and  most  sensible 
letters,  transacting  business  with  tenants, 
evidencing  a  perfect  knowledge  at  all  times 
of  what  was  going  on  in  relation  to  his  af- 
fairs, calculating  and  paying  out  money,  to 
say  nothing  of  the  clear  and  firm  mind  dis- 
closed by  the  terms,  phraseology,  and  dic- 
tion of  the  will,  written  In  his  own  hand, 
and  the  transactions  in  relation  to  the  execu- 
tion of  the  deed,  the  character  of  which,  and 
what  he  desired  in  that  regard,  he  related 
to  his  attorney,  and,  affer  a  few  days,  sent 
a  written  memorandum,  to  be  followed  in  the 
preparation  of  the  deed,  embracing  the  same 
detaila  This  memorandum  is  undeniable  evi- 
dence that  he  was  capable  of  recollecting 
the  property  that  he  was  about  to  dispose  of, 
the  manner  In  which  he  desired  to  dispose 
of  it,  and  the  party  to  whom  he  desired  it  to 
be  conveyed.  The  opinions  of  witnesses  who 
question  tht  capacity  of  his  mind  are  based 


upon  no  well-defined  facts,  and  are,  indeed, 
shallow  as  compared  with  the  written  evi- 
dence that  came  from  the  pen  of  this  man 
himself.  We  find  him,  shortly  prior  to  the 
date  of  the  making  of  the  will,  writing  to  a 
friend  in  Washington,  evidently  referring  to 
the  calamity  that  had  befallen  the  nation 
by  the  assassination  of  its  President,  and 
not  only  using  the  most  courteous,  intelli- 
gent and  sensible  diction,  but  embodying  two 
phrases  of  Latin,  showing  a  fire  of  patriot- 
ism still  existing  in  his  bosom  equaled  only 
by  the  clear  enlightenment  that  still  existed 
in  his  mind.  As  has  been  observed  in  the 
argument  of  this  case,  we  must  doubt  if 
there  is  an  attorney  connected  with  it,  or  a 
member  of  the  court  under  whom  its  con- 
sideration comes,  who  has  mental  power  to 
excel  the  productions  from  the  pen  of  this 
man  whose  mental  capacity  is  attacked  and 
whose  deed  Is  sought  to  be  overthrown. 

Much  has  been  said  on  behalf  of  plaintiff 
as  to  the  testimony  of  the  priest  who  was 
the  spiritual  adviser  of  Dr.  Woodville,  and 
perhaps  the  witness  introduced  by  plaintiff 
most  worthy  of  credence;  but  It  must  be 
observed  that  this  reverend  gentleman  simply 
says  that  it  is  probable^  and  that  he  could 
not  say  for  certain,  that  in  the  latter  part  of 
1901  and  the  earlier  part  of  1902  he  was  sus- 
ceptible of  influence  in  the  disposition  of  his 
property  by  one  In  whom  he  had  trust  and 
confidence.  And  it  is  also  much  worthy  of 
note  that  the  same  witness  was  asked  if  Dr. 
Woodville  was  not  a  remarkably  intelligent 
and  strong-minded  man,  considering  his  age 
and  infirmities,  up  to  within  three  months  of 
his  death,  and  answered:  "At  times,  to  my 
knowledge."  Certain  it  is  that  this  witness, 
or  any  other,  does  not  say  that  at  the  time 
of  the  conveyance  in  question  he  was  other 
than  the  same  remarkably  Intelligent  and 
strong-minded  man.  ''The  time  of  the  execu- 
tion of  the  deed  is  the  material  or  critical 
point  of  time  to  be  considered  upon  the  in- 
quiry as  to  the  grantor's  capacity."  Dela- 
plain  V.  Gnibb,  supra.  At  such  time  he  is  not 
shown  to  have  been  other  than  that  which 
the  priest  says,  at  times,  to  his  knowledge, 
he  was.  True,  this  witness  details  some  inci- 
dents of  failure  of  recollection,  and  other 
witnesses  speak  of  similar  incidents.  But,  as 
stated  in  Teter  v.  Teter,  supra,  "Mere  infirm- 
ity of  mind  and  body  is  not  sufficient  to  over- 
come the  legal  presumption  of  mental  ca- 
pacity in  the  grantor.  In  order  to  have  such 
effect,  the  evidence  must  show  that  he  did  not 
have  sufficient  understanding  to  clearly  com- 
prehend the  nature  of  the  business  he  was 
transacting."  Throughout  all  the  evidence  it 
is  shown  that  this  grantor  had  ample  under- 
standing to  comprehend  clearly  the  nature  of 
the  business  he  was  transacting,  and  that  he 
did  so  comprehend  It. 

Nowhere  does  it  appear  that  the  grantor 
was  improperly  solicited  by  any  one  to  make 
this  deed.  The  answer  does  admit  that  the 
young  lady's  uncle  had  to  do  with  its  mak- 
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ing.  In  that  he  suggested  it,  but  the  case  Is 
wholly  lacking  In  proof  that  this  uncle  used 
any  influence  that  was  undue  or  improper. 
And,  though  reliance  is  placed  upon  the  nego- 
tiations between  this  uncle  and  grantor,  look- 
ing to  the  proposed  marriage,  and  upon  the 
validity  of  the  consideration  of  marriage,  in 
the  argument  for  the  grantee,  we  can  only 
say  that  the  deed  needs  no  other  c(Nisidera- 
ticm  to  support  it  than  that  expressed  therein, 
and  that  expressed  in  the  will  preceding  it, 
in  view  of  the  failure  of  plaintiff  to  show  the 
undue  influence  alleged  as  a  reason  to  annul 
it  Nothing  more  than  suggestion  or  proposal 
on  the  part  of  the  uncle  is  shown.  This  alone 
is  not  undue  influence.  The  uncle  simply 
stated  what  bounty  he  would  give  the  young 
lady,  in  case  the  young  man  was  provided  for 
by  his  father.  Was  not  this  addressed  to  the 
Judgment  of  Dr.  Woodville?  Was  it  an  im- 
proper suggestion  or  proposal,  and  can  we 
say  that  whatever  influence  the  same  had  on 
the  old  gentleman  was  undue?  Certainly  not 
As  was  laid  down  In  the  Delaplain  Case, 
supra,  ''Suggestion  and  advice,  addressed  to 
the  judgment,  are  not  undue  influence.  Nor 
is  a  deed  induced  by  an  appeal  on  the  score 
of  gratitude,  past  kindness,  or  love  or  esteem, 
the  result  of  undue  influence."  The  last 
clause  of  this  quotation  is  sufficient  answer  to 
the  insistent  argument  that  the  deed  was  in- 
fluenced by  false  notions  imparted  to  the  old 
man  by  others  that  his  son  was  deserving  of 
much  for  his  gratitude  and  kindness  in  re- 
maining with  him  in  his  old  age.  But,  aside 
from  this,  it  may  well  be  noted  that  no  proof 
establishes  any  api)eal  for  the  bounty  be- 
stowed by  this  deed.  The  mere  fact  is  es- 
tablished that  Dr.  WpodviUe  could  have  been 
appealed  to  unduly  in  this  regard,  because 
he  was  much  In  the  company  of  the  son  and 
the  family  into  which  that  son  married.  $uch 
fact  cannot  overthrow  the  deed,  which  must 
be  presumed  to  be  valid  until  overthrown  by 
stronger  proof  than  mere  opportunity  to  be 
unduly  influenced  to  make  it 

There  is  no  showing  of  the  taking  away  of 
the  free  will  of  grantor  in  the  act  of  the 
making  of  the  deed;  and  even  yielding  to 
the  theory  of  urgent  solicitation  to  make  It  In 
order  to  gratify  the  wish  of  the  son  to  marry, 
and  to  consummate  a  union  of  the  son  with 
the  young  kinswoman  of  whom  the  old  gentle- 
man was  exceedingly  fond,  or,  taking  the 
view  so  strongly  insisted  upon,  that  the  young 
woman  and  her  relatives,  and  the  son  and 
grantee,  had  so  selflshly  importuned  the  old 
doctor  by  attentions  and  kindness  as  prac- 
tically to  alienate  his  affections  from  his  oth- 
er children,  yet  influence  resulting  from  af- 
fection and  attachment  or  the  mere  desire  of 
gratifying  the  wishes  of  another,  if  the  free 
agency  of  the  party  is  not  impaired,  does 
not  affect  the  validity  of  the  act  Greer  v. 
Greer,  9  Grat  (Va.)  330.  The  evidence  whol- 
ly fails  to  prove  that  the  making  of  the  deed 
was  not  attended  with  the  consent  of  the 
grantor's   will   and  understanding.     To  set 


aside  a  deed  for  undue  Influence,  it  must  be 
shown  that  the  party  making  it  had  no  free 
will,  but  stood  in  vinculis.  It  must  appear 
that  the  influence  was  such  as  wholly  to  de- 
stroy free  agency  of  the  grantor,  and  to  sub- 
stitute the  will  of  another  for  his.  Delaplain 
V.  Grubb,  supra.  The  case  before  us  is  so 
lacking  in  proof  of  the  actual  substitution 
of  another's  will  for  that  of  the  grantor  in 
the  deed  assailed,  as  really  to  deserve  no  oth- 
er comment  than  that  such  lack  exists.'  And 
it  must  not  be  overlooked  that  the  testimony 
of  the  attorney  who  was  called  to  write  this 
deed,  and  the  notary  taking  the  acknowledg- 
ment, strongly  support  Its  validity.  This  tes- 
timony is  entitled  to  peculiar  weight  Buckey 
V.  Buckey,  supra,  and  other  cases. 

Enough  has  been  stated  by  us  to  Justify 
the  view  we  take  of  this  case.  Discussion  of 
many  features  advanced,  we  omit  as  being 
deemed  by  us  immaterial  and  uncontroUing. 
So  impressed  are  we  with  the  intelligence, 
dignity,  and  gentlemanly  bearing  of  Dr. 
Woodville,  as  disclosed  by  the  record,  through- 
out a  long  life  of  usefulness,  and  so  mindful 
are  we  of  the  pride  so  often  displayed  in  his 
demeanor  and  language,  that  it  would  seem 
desecration  of  an  honored  memory,  in  which 
such  as  he  should  be  held  after  life  has  end- 
ed, to  exhibit  in  the  public  record  of  this 
opinion  much  of  unfortunate  disclosure  of 
family  affairs  with  which  the  record  teems. 

The  evidence  being  entirely  insufficient  to 
support  the  decree  of  the  circuit  court,  the 
same  is  reversed,  and  the  plaintiff*s  bill  is 
dismissed. 


(68  W.  Yft.  299) 
STATE  V.  UNITED  STATES  EXPRESS  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  1^  1908.) 

Commerce  —  Interstate   Commerce  ^  Ship- 
ment OF  Liquors. 

Points  adjudicated  in  State  v.  Kenney  (W. 

Va.)  57  S.  £1  823,  considered  and  applied. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Barbour  County. 

The  United  States  Express  Company  was 
convicted  of  unlawfully  delivering  a  pack- 
age containing  liquors,  and  brings  error.  Re- 
versed. 

Fred  O,  Blue,  for  plaintiff  in  error,  a  W. 
May,  Atty.  Gen.,  for  the  State. 

MILLER,  P.  The  defendant  was  indict- 
ed, under  section  1,  c  40,  p.  130,  Acts  1903 
[Code  1906,  8  951],  for  unlawfully  delivering 
to  one  Levi  McVick^r  a  package  containing 
intoxicating  liquors,  shipped  collect  on  de- 
livery, said  McYieker  not  being  a  person  hav- 
ing a  state  license  to  sell  such  liquor,  and 
not  being  a  bona  fide  consignee  thereof  who 
had  in  good  faith  ordered  the  same  for  his 
personal  use.  From  the  judgment  on  the  ver- 
dict of  conviction,  the  express  company  has 
brought  the  case  here  by  writ  of  error. 

The  material  facts  here  differ  from  those 
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In  State  ▼.  Kenney  (W.  Va.)  57  S.  B.  823, 
decided  at  the  last  June  term,  only  In  that 
case  the  whisky  was  shipped  from  Kentucky, 
In  this  from  Ohio,  and  in  that  ease  the  agent 
of  the  express  company  was  indicted,  in  this 
the  company  Itself.  This  case,  as  did  that, 
represented  an  interstate  transaction  under 
control  of  federal  law;  and,  for  the  reasons 
assigned  in  State  v.  Kenney,  we  here  re- 
verse the  judgment  of  the  circuit  court,  and 
discharge  the  defendant  from  further  prose- 
cution. 


(68  W.  Ya.  »6) 

TOWN  OF  OCEANA  t.  COOK. 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Jan.  14,  1908.) 

1.  APFBAii—RiviKW— Objections  Not  Made 
Below. 

AHeired  errors  outside  of  the  case  made  by 
tbe  pleadings,  or  not  brought  to  the  attention 
of  the  trial  court,  will  not  be  considered  here. 

2.  MtTNiciPAL    Corporations— Okdinances— 
Validity— Statutory  Offenses. 

A  municipal  ordinance  making  it  "unlaw- 
ful for  any  person  within"  its  corporate  limits, 
"by  threats,  menaces,  acts  or  otherwise,  forci- 
bly or  illegally,  to  hinder,  obstruct  or  oppose, 
or  to  attempt  to  obstruct  or  oppose,  or  to 
counsel  others  to  hinder,  obstruct  or  oppose. 
any  officer  in  the  lawful  exercise  or  discharge  of 
his  official  duty,**  and  imposini:  a  fine  for  viola- 
tion thereof,  is  not  invalid  because  the  offense 
dk?scribed  is  substantially  in  the  terms  of  section 
17.  c.  147,  Code  1899  [Code  1906,  S  43171,  re- 
lating to  offenses  against  public  justice.  Judy 
V.  Lashley,  .50  W.  Va.  628,  41  S.  E.  197,  57 
L..  R.  A.  413,  distinguished. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  36,  Municipal  Corporations,  i  1312.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Wyoming  County. 

Dennie  Cook  was  convicted  of  violating  an 
ordinance  of  the  town  of  Oceana,  and  brings 
error.    Affirmed. 

Matheny  &  Brown,  for  plaintiff  In  error. 
James  H.  Gilmore  and  M.  P.  Howard,  for 
defendant  in  error. 

MILLER,  P.  An  ordinance  of  the  town  of 
Oceana  made  it  unlawful  for  any  person 
within  its  corporate  limits  by  threats,  men- 
aces, acts,  or  otherwise,  forcibly  or  illegally, 
to  hinder,  obstruct,  or  oppose,  or  attempt  to 
obstruct  or  oppose,  or  to  counsel  others  to 
hinder,  obstruct,  or  oppose,  any  officer  in  the 
lawful  exercise  or  discbarge  of  his  official 
duty,  and,  upon  conviction  of  violation  there- 
of, imposed  a  fine  of  not  less  than  $25  nor 
more  than  $100.  and,  at  the  discretion  of 
the  mayor,  imprisonment  not  exceeding  30 
days.  The  olfense  is  described  substantially 
in  the  terms  of  section  17,  c.  147,  Code  1899 
[Code  1906,  i  4317],  relating  to  offenses 
against  public  justice. 

On  December  23,  1905,  the  sergeant  of  said 
town,  without  a  warrant,  arrested  the  de- 
fendant, taking  him  before  the  mayor,  and 
there  charging  him  with  violation  of  said 
ordinance.  On  his  trial  before  the  mayor,  he 
was  found  guilty,  and  Judgment  of  a  fine  of 
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$25  and  costs  pronounced  against  him.  Up- 
on appeal  to  the  circuit  court  the  case  by 
agreement  was  there  tried  de  novo  by  the 
court  In  Meu  of  a  Jury,  upon  the  following 
agreed  state  of  facts:  **That  the  town  of 
Oceana  is  an  incorporated  town;  that  Dell 
Cook  is  its  sergeant;  that,  in  the  discharge 
of  his  duty  as  such  sergeant  in  said  town  of 
Oceana,  in  attempting  to  make  an  arrest  f<v 
a  breach  of  the  peace,  said  sergeant,  Dell 
Cook,  was  interfered  with  by  Dennie  Cook, 
the  defendant  mentioned  above;  that  said 
sergeant  then  attempted  to  arrest  said  Den- 
nie Cook  and  was  resisted  by  said  Dennie 
Cook;  that  said  resistance  to  said  sergeant 
and  said  arrest  took  place  in  the  corporate 
limits  of  said  town  of  Oceana,  in  Wyoming 
county,  W.  Va.;  and  that  said  Dennie  Cook 
was  then  and  there  arrested,  taken  before 
the  mayor  of  said  town,  and  fined  $25  for  re- 
sisting said  officer."  On  his  trial  in  the  cir- 
cuit court,  the  defendant  was  again  found 
guilty,  and,  upon  his  motions  in  arrest  of 
Judgment  and  for  a  new  trial  both  overruled. 
Judgment  of  a  fihe  of  $25  and  costs  was 
again  pronounced  against  him,  to  which 
Judgment  he  obtained  this  writ  of  error. 

Neither  upon  his  trial  before  the  mayor, 
nor  in  the  circuit  court  upon  appeal,  did  the 
defendant  raise  any  question  regarding  the 
manner  of  his  arrest;  nor  was  the  mayor  or 
the  circuit  court  called  upon  to  make  any 
ruling  thereon,  or  upon  any  other  prelimina- 
ry question  raised  by  him.  In  both  courts 
the  case  was  rested  on  its  merits,  the  de- 
fendant evidently  relying  on  the  alleged  in- 
validity of  the  ordinance.  On  the  present 
occasion  the  defendant  attempts  to  rest  his 
case  on  two  propositions,  viz.:  (1)  That  he 
could  not  be  lawfully  tried  without  written 
warrant  of  accusation;  (2)  that,  the  offense 
being  covered  by  general  law,  the  municipal 
ordinance  under  which  he  was  charged  and 
convicted  was  void,  and  the  mayor  and  con- 
sequently the  circuit  court  were  without  Ju- 
risdiction to  pronounce  Judgment  of  fine  up* 
on  him. 

On  the  first  proposition,  the  rule  of  prac- 
tice prevailing  here  is  too  familiar  to  require 
repetition:  that  we  will  not  consider  alleged 
errors  outside  of  the  case  made  by  the  plead- 
ings, or  errors  not  brought  to  the  attention  of 
the  trial  court  Besides,  the  point  Is  without 
merit  The  facts  agreed  show  that  the  of- 
fense was  committed  in  the  presence  of  the 
officer.  In  such  cases,  the  proceedings  may 
be  without  warrant  of  arrest  Oode  1899,  c. 
50.  §  221  [Code  1906,  I  2172].  This  statute. 
It  is  true,  relates  particularly  to  proceed- 
ings before  Justices;  but  sections  231  and  232 
of  the  same  chapter  [Code  1906,  §S  2182, 
2183]  and  section  39  of  chapter  47  [Code 
1906,  9  1884]  make  it  also  applicable  In  pro- 
ceedings before  the  mayor  of  municipal  cor- 
porations for  violation  of  an  ordinance. 
Charleston  v.  Beller,  45  W.  Va.  44,  30  S.  E. 
152. 

The  second  proposition  is  founded  on  Judy 
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V.  Lashley,  60  W.  Va.  628,  41  S.  E.  197,  57 
L.  R.  A.  413.  The  point  of  decision  in  that 
case  sought  to  be  applied  in  this  was  that 
the  power  vested  in  a  municipal  corporation 
by  section  28,  c.  47,  Code  1890  [Ck>de  1906, 
i  1868],  "to  protect  the  persons  and  property 
of  the  citizens  of  such  city,  town  or  village 
and  to  preserve  the  peace  and  good  order 
therein,"  did  not  embrace  power  to  punish 
acts  made  crlminaP  and  fully  covered  by 
state  law,  except  such  as  may  be  attended 
with  circumstances  of  aggravation  not  in- 
cluded in  the  state  law.  The  ordinance  there 
involved  related  to  carrying  deadly  weapons 
— ^not,  as  is  obstructing  an  arrest  upon  crim- 
inal process,  an  offense  at  common  law,  but 
fully  covered  by  section  7,  c.  148,  CJode  1899 
[Code  1906,  9  4338].  It  was  therefore  con- 
cluded in  that  case  that  carrying  such  weap- 
ons, so  made  an  offense  by  general  statute, 
was  so  remote  from  a  breach  of  the  peace 
that  the  general  law  empowering  municipali- 
ties by  ordinance  "to  preserve  peace  and  good 
order  therein"  could  not  by  implication  be 
made  to  cover  such  an  offense.  The  general 
proposition  whether  municipalities  can,  with- 
out express  legislative  sanction,  parallel  by 
ordinance  offenses  covered  by  genera]  law 
and  prescribe  similar  or  different  punishment, 
is  elaborately  discussed  In  Judy  v.  Lashley 
with  reference  to  the  conflicting  authorities, 
and  the  conclusion  already  referred  to  reach- 
ed; but  it  is  there  said:  "All  those  ordi- 
nances regulating  cemeteries,  commons,  mar- 
kets, vehicles,  fires,  exhibitions,  lamps,  41- 
censes,  waterworks,  watch,  police,  city  taxes, 
city  officers,  health,  nuisance,  etc.,  are  legiti- 
mate and  proper."  "Nay,"  says  Judge  Pof- 
fenbarger,  "I  might  go  further,  and  conclude 
that  where  the  state  law  defines  an  offense 
general^,  and  prescribes  a  punishment,  with- 
out reference  to  the  place  where  it  is  com- 
mitted, in  town  or  country,  and  the  act  when 
committed  in  the  streets  and  public  places  of 
the  city  would  t>e  attended  with  circum- 
stances of  aggravation,  such  as  an  affray  for 
instance,  the  corporate  authorities  with  a 
view  to  suppress  this  special  mischief  might 
probably  provide  against  it  by  ordinance;  be- 
cause that  Ingredient  or  concomitant  of  the 
crime  might  not  be  supposed  to  be  included 
in  the  state  law." 

According  to  the  agreement  of  facts,  the  ser- 
geant was  in  the  act  of  making  an  arrest  for 
a  breach  of  the  peace  within  the  corporate 
limits,  when  the  first  act  of  the  offense  was 
committed;  and,  by  resistance  of  his  own  ar- 
rest for  that  offense,  the  defendant  was  guil- 
ty of  a  double  offense,  amounting  to  a  breach 
of  the  peace,  against  which,  by  the  plain 
terms  of  the  law  conferring  authority,  the 
municipality  is  empowered  to  provide,  as  It 
did  by  the  ordinance  in  question.  We  think 
such  a  circumstance  of  unlawful  Interference 
with  a  municipal  police  officer  is  one  of  that 
aggravating  kind  within  the  exception  of 
Judy  V.  Lashley,  if  not  covered  by  legislative 
grant    We  can  conceive  of  no  more  aggra- 


vating circumstance  than  such  resistance  of 
a  municipal  police  officer. 

We  conclude  that  the  ordinance  is  not  In- 
valid; that  neither  the  mayor  nor  the  cir- 
cuit court  was  without  Jurisdiction  in  the 
premises;  and  that,  therefore,  the  Judgmenl 
below  should  be  affirmed  here. 


(130  Ga.  37) 
FRANKLIN  v.  BBI/T. 
(Supreme  Court  of  Georgia.    Jan.  81,  1908.) 

1.  Wills— Validitt—Unbeasonableness  of 
Disposition  op  Pbopebtt. 

The  reasonableness  or  unreasonableness  of 
the  disposition  of  his  propertv  made  by  a  t^ta- 
tor  by  will  may  be  considered  in  connection  with 
a  ground  of  caveat  alleging  want  of  testamen- 
tary capacity,  or  it  ma:^  be  alleged  and  proved 
in  connection  with  a  claim  that  the  will  was  the 
result  of  fraud  or  undue  influence,  working  in- 
jury to  the  heirs  at  law.  But  a  separate  and 
distinct  ground  of  caveat  based  on  the  mere  al- 
legation that  a  will  was  unreasonable  and  con- 
trary to  public  policy,  because  it  left  nothing  to 
the  husband  ana  practically  nothing  to  the  child 
of  the  testatrix,  and  bequeathed  tne  entire  es- 
tate to  a  third  person  (the  sister  of  the  testa- 
trix), was  demurrable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §8  129,  405.] 

2.  Sake— Fbaud. 

Where  a  ground  of  a  caveat  to  the  probate 
of  a  will  alleged  that  the  instrument  propound- 
ed as  a  will  was  not  freely  and  voluntarily  ex- 
ecuted, but  was  the  result  of  fraudulent  prac- 
tices upon  the  fears  and  affections  of  the  testa- 
trix, exerted  at  and  before  the  making  of  the 
will  by  the  person  named  as  the  executor,  and 
the  person  who  was  practically  the  sole  legatee, 
by  representing  to  and  persuading  her  that  her 
husband  intended  and  was  endeavoring  to  de- 
prive her  of  the  custody  and  control  of  her  child 
of  tender  years,  and  bad  consulted  counsel  with 
a  view  to  taking  legal  steps  for  that  purpose, 
and  that  such  statements  were  false  and  with- 
out foundation  in  fact,  such  ground  of  caveat 
was  not  subject  to  general  demurrer. 

SBd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  49,  Wills,  §  547.] 

3.  Same— Undue  Influence. 

Nor  was  a  ground  of  caveat  subject  to  gen- 
eral demurrer,  which  «et  up  that  the  will  was 
the  result  of  undue  inUuence  exerted  over  the 
testatrix  at  and  before  its  execution  by  the  per- 
son named  as  executor,  and  the  person  who  was 
the  chief  and  practically  sole  legatee,  which  in- 
fluence was  exercised  by  collusively  persuading 
her,  and  makine  repeated  false  statements  to 
her,  of  the  conduct  and  intention  of  her  hus- 
band, as  stated  in  the  preceding  headnote. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  49,  Wills,  9  547.] 

4.  Sake— Mistake  of  Fact. 

Nor  was  the  ground  of  caveat  subject  to 
general  demurrer,  which  set  up  that  the  will 
was  the  result  of  a  mistake  of  fact  by  the  tes- 
tatrix as  to  the  conduct  of  her  husband,  in  re- 
spect to  his  intention  and  actions  as  stated 
above.  Such  a  ground,  if  sustained,  wonld  af- 
fect the  will  pro  tanto. 
(Syllabus  by  the  Gourt) 

Brror  from  Superior  Gourt,  Washington 
Gounty;   P.  B.  Seabrook,  Judge. 

G.  I.  Belt,  as  executor,  propounded  the 
will  of  Mary  Hall  Franklin,  deceased,  for 
probate.  Mary  E.  Franklin,  her  mhior  child, 
by  her  next  friend,  interposed  a  caveat  From 
a  judgment  for  propounder  in  the  superior 
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court,   on   appeal,   contestant  brings   error. 
Reversed. 

O.  I.  Belt,  as  executor,  propounded  the 
will  of  Mary  Hall  Franklin,  deceased,  for 
probate.  Mary  B.  Franklin,  her  minor  child, 
through  her  next  friend,  interposed  a  caveat 
The  ckse  was  carried  to  the  superior  court 
by  appeal.  On  demurrer,  the  court  struck 
the  caveat,  and,  after  the  introduction  of 
evidence,  a  verdict  was  found  in  favor  of  the 
will,  and  a  Judgment  entered  accordingly. 
The  caveatrix  excepted.  The  grounds  of  the 
caveat,  as  amended,  were  as  follows:  (1) 
Because  the  instrument  propounded  by  the 
said  C.  I.  Belt  as  the  will  of  Mary  Hall 
Franklin  is  unnatural  and  unreasonable,  and 
contrary  to  the  settled  policy  of  this  state, 
in  that  the  said  alleged  will  gives  practically 
and  substantially  to  one  Annie  T.  Hall,  who 
is  not  an  heir  at  law  of  the  said  Mary  Hall 
Franklin,  the  entire  estate  of  said  deceased, 
making  the  said  Annie  T.  Hall,  In  effect,  the 
sole  legatee  under  said  alleged  will ;  and  the 
same  is  therefore  void  and  of  no  effect  as 
against  the  rights  of  this  caveatrix,  who,  al- 
though a  female  infant  under  two  years  of 
age,  is  left  penniless  by  her  deceased  mother, 
and  excluded  from  all  interest  in  her  mother's 
estate,  which  is  of  the  proximate  value  of 
$15,000.  (2)  Because  the  alleged  will  was 
not  freely  and  voluntarily  executed  by  the 
said  Mary  Hall  Franklin,  but  was  the  result 
of  the  fraudulent  practices  upon  her  fears 
and  affections  by  the  said  0.  I.  Belt  ahd  the 
said  Annie  T.  Hall,  who,  at  and  before  the 
execution  of  said  alleged  will,  persuaded  the 
testatrix,  by  repeated  statements  to  that  ef- 
fect, that  her  husband,  S.  O.  Franklin,  in- 
tended and  was  endeavoring  to  deprive  her 
of  her  child,  and  had  taken  advice  of  legal 
counsel  with  a  view  of  taking  legal  steps  to 
BO  deprive  her  of  the  possession  and  custody 
of  her  infant  child,  all  of  which  statements 
were  without  foundation  in  fact,  as  the  said 
S.  O.  Franklin  had  no  intention  of  depriving 
testatrix  of  the  possession  and  custody  of 
her  child.  (3)  Because  the  execution  of  the 
alleged  will  was  brought  about  by  collusion 
between  said  executor,  C.  I.  Belt,  and  the 
sole  legatee  thereunder,  Annie  T.  Hall,  which 
resulted  In  their  exercising  an  undue  influ- 
ence over  the  sajd  Mary  Hall  Franklin,  and 
thereby  procuring  the  execution  of  said  will, 
the  undue  influence  consisting  in  the  said 
Belt  and  the  said  Annie  T.  Hall  persuading 
the  said  testatrix,  by  repeated  statements  at 
and  before  the  execution  of  the  will,  that  her 
husband,  S.  O.  Franklin,  hitended  and  was 
endeavoring  to  deprive  her  of  her  said  child, 
and  had  taken  advice  of  counsel  with  a  view 
of  taking  legal  steps  to  so  deprive  her  of  the 
possession  and  custody  of  her  said  infant 
child,  which  statements  were  without  any 
foundation  in  fact.  (4) Because  the  alleged 
will  was  executed  by  Mary  Hall  Franklin 
nader  a  mistake  of  fact  as  to  the  conduct  of 
one  of  her  two  heirs  at  law,  to  wit,  her  hu» 


band,  S.  O.  Franklin,  whose  interest  in  the 
estate  of  said  deceased  is  now  owned  by  this 
caveatrix,  the  said  mistake  of  fact  under 
which  testatrix  labored  and  acted  when  mak- 
ing said  alleged  will  being  that  she  believed 
that  her  husband,  S.  O.  Franklin,  intended 
to  deprive  her  of  the  possession,  custody,  and 
control  of  her  Infant  daughter;  and  the  al- 
leged will  was  executed  as  a  result  of  the 
said  mistake  of  fact,  whereas  the  said  S.  O. 
Franklin  was  wholly  innocent  of  said  con- 
duct, and  had  no  intention  whatever  of  de- 
priving his  said  wife  of  the  custody,  posses- 
sion, and  control  of  their  said  infant  daugh- 
ter, this  caveatrix. 

The  grounds  of  demurrer  were  as  follows: 
(1)  Because  the  allegations  contained  in 
each  and  every  ground  of  caveat  are  vague 
and  indefinite,  and  set  up  no  facts  which 
would  authorize  this  court  to  refuse  probate 
to  said  will.  (2)  Because  said  first  ground 
sets  up  no  facts  which  show  that  said  will  is 
unnatural  and  unreasonable,  and  contrary  to 
the  settled  policy  of  the  state,  and  said  first 
ground  of  caveat  fails  to  allege  or  show  the 
slightest  ground  of  aberration  of  intellect  on 
the  part  of  the  testatrix,  or  collusion  or 
fraud,  or  any  undue  influence  or  unfair  deal- 
ings, or  anything  which  would  tend  to  show 
that  said  will  is  inconsistent  with  the  laws, 
or  contrary  to  the  policy  of  this  state.  (3) 
Because  the  second  ground  sets  up  no  facts 
which  show,  or  tend  to  show,  that  any  fraud- 
ulent practices  were  used  upon  the  fears  and 
affections  of  the  testatrix  at  and  before  the 
execution  of  said  will ;  and  because  the  facts 
set  forth  in  said  ground  of  said  caveat,  even 
if  true,  fail  to  show  that  said  will  was  not 
freely  and  voluntarily  executed  by  the  testa- 
trix. (4)  Because  the  allegations  contained 
in  the  third  ground  are  vague  and  indefinite, 
and  no  facts  are  set  up  which  would  show 
any  collusion  between  this  propounder  and 
one  of  the  legatees,  Annie  T.  Hall,  which  re- 
sulted in  their  exercising  an  undue  influence 
over  the  testatrix.  (5)  Because  the  allega- 
tions contained  in  the  fourth  ground  of  the 
caveat  are  vague  and  indefinite,  and  do  not 
set  out  such  a  mistake  of  fact  as  would  be 
sufficient  to  reject  the  will  offered  for  pro- 
bate. 

W.  £}.  Armistead,  Hardwick,  Wright  & 
Heyman,  and  A.  L.  Miller,  for  plaintiff  in 
error.  Evans  &  Bjvans,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  A  will  was  propounded  for  probate. 
A  caveat  was  interposed.  On  demurrer,  the 
grounds  of  the  caveat  were  stricken,  and 
after  the  introduction  of  evidence  a  verdict 
and  Judgment  were  had,  admitting  the  will 
to  probate.  The  caveatrix  (the  minor  child  of 
the  testatrix)  excepted. 

1.  The  reasonableness  or  unreasonableness 
of  the  disposition  of  a  testator's  estate  has 
strong  evidential  value,  where  the  issue  is  as 
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to  his  testamentary  capacity,  and  where  the 
extent  of  the  mental  weakness  Is  In  doubt 
Civ.  Code  1895,  §  3267.  In  connection  with 
other  evidence  it  may  also  be  considered, 
where  the  issue  is  one  of  fraud  or  of  undue 
influence.  It  may  be  alleged  along  with  oth- 
er facts,  in  setting  out  fraud  or  undue  in- 
fluence, and  the  result  thereof.  A  testator 
may,  by  will,  make  any  disposition  of  his 
property  not  inconsistent  with  the  laws  or 
contrary  to  the  policy  of  the  state.  If  the 
will  is  freely  and  voluntarily  made  by  a 
person  who  has  testamentary  capacity,  a 
jury  cannot  set  it  aside  merely  because  they 
may  think  it  unjust  or  unreasonable.  Slaugh- 
ter V.  Heath,  127  Ga.  755,  57  S.  B.  69.  There 
is  nothing  in  this  will  which  is  contrary  to 
law  or  to  the  policy  of  this  state,  so  as  to 
render  it  void  as  illegal.  A  testator  **may  be- 
queath his  entire  estate  to  strangers,  to  the 
exclusion  of  his  wife  and  children,  but  in 
such  case  the  will  should  be  closely  scrutiniz- 
ed, and,  upon  the  slightest  evidence  of  aber- 
ration of  intellect,  or  collusion  or  fraud,  or 
any  undue  influence  or  unfair  dealing,  pro- 
bate should  be  refused."  Civ.  Code  1895,  8 
8258.  Considered  as  a  separate  and  inde- 
pendent ground  of  caveat,  the  first  ground 
was  properly  stricken  on  demurrer. 

2.  "The  very  nature  of  a  will  requires  that 
it  should  be  freely  and  voluntarily  executed ; 
hence,  anything  which  destroys  this  freedom 
of  volition  invalidates  a  will,  such  as  fraudu- 
lent practices  upon  testator's  fears,  afiTections, 
or  sympathies,  duress  or  any  undue  influence, 
whereby  the  will  of  another  is  substituted 
for  the  wishes  of  the  testator."  Civ.  Code 
1895,  §  3260.  "A  will  procured  by  misrepre- 
sentations, or  fraud  of  any  kind,  to  the  in- 
jury of  the  heirs  at  law,  is  void."  Section 
3261.  It  was  alleged  that  the  executor  named 
in  the  will,  and  the  sole  legatee  thereunder, 
falsely  persuaded  the  testatrix  that  her  hus- 
band was  endeavoring  to  deprive  her  of  the 
custody  of  her  child,  and  was  actually  taking 
legal  advice  for  the  purpose  of  accomplish- 
ing that  end ;  and  tliat  the  will  was  the  result 
of  such  fraudulent  practices  upon  her  fears 
and  affections.  Few  stronger  appeals  could 
be  made  to  a  mother  than  that  alleged,  If 
anything  could  rouse  her  to  action,  and  tend 
to  affect  the  will  which  she  was  about  to 
make,  surely  this  would.  If  the  facts  alleg- 
ed in  the  second  ground  of  the  caveat  be 
true,  as  they  must  be  taken  to  be  for  the  pur- 
poses of  the  demurrer,  there  was  enough  to 
submit  the  question  raised  to  the  jury. 

3.  The  third  ground  practically  repeats  the 
allegations  of  the  second,  and  asserts  that 
the  alleged  will  was  the  result  of  undue 
influence.  Strictly  speaking,  there  is  a  dif- 
ference between  fraud  and  undue  influence 
as  grounds  of  a  caveat  Undue  influence 
may,  in  a  general  way,  be  characterized 
as  fraudulent;  but  all  fraud  does  not  amount 
to  undue  influence,  in  the  meaning  of  the 
law.  In  Potts  V.  House,  6  Ga.  325  (15),  50 
Am.  Dec.  329,  it  was  said:    ''Influence  in  pro- 


curing a  will  to  be  made,  to  be  undue,  must 
amount  to  moral  coercion;  it  must  destroy 
the  free  agency  of  the  testator,  and  constrain 
him  to  do  what  is  against  his  will,  but  what 
he  is  unable  to  refuse.'*  To  constitute  undue 
influence,  within  the  meaning  of  the  law, 
there  must  be  mental  constraint,  moral  co- 
ercion, the  substitution  of  external  for  inter- 
nal agency.  Thompson  v.  Davitte,  59  Ga.  472, 
476.  There  may  be  fraud  by  a  trick  or  de- 
ception, which  may  furnish  a  ground  for 
caveat,  but  which  does  not  amount  to  undue 
influence.  Terry  v.  Buffington,  11  Ga.  338 
(8)  56  Am.  Dec.  423;  Morris  v.  Stokes,  21 
Ga.  552;  Walker  v.  Hunter,  17  Ga.  413.  In 
Bohler  v.  Hicks,  120  Ga.  800,  4S  S.  E.  306. 
either  deception  or  force  and  coercion,  de- 
stroying free  agency,  is  treated  as  undue  in- 
fluence. The  decision  there  made  was  right 
on  the  facts  of  the  case,  but  mere  deception 
which  leads  a  testator  voluntarily  to  disin- 
herit an  heir  or  make  a  certain  will  is  not 
identical  with  undue  influence,  which  amounts 
to  mental  constraint,  and  destroys  free  agen- 
cy. This  ground,  in  so  far  as  it  sets  forth 
fraudulent  practices  upon  the  fears  and  af- 
fections of  the  testatrix,  by  holding  before 
her  the  danger  of  the  loss  of  possession  of 
her  child,  and  inducing  her  under  that  In- 
fluence to  make  a  will,  sets  forth  a  sufficient 
ground  of  caveat  It  is  substantially  identi- 
cal with  that  preceding  it,  save  that  it  al- 
leges that  undue  Influence  was  exercised  by 
means  of  the  false  appeal  to  the  fears  and 
affections  of  the  testatrix. 

4.  "A  will  executed  under  a  mistake  of  fact 
as  to  the  existence  or  conduct  of  the  heira 
at  law  of  the  testator  is  inoperative,  so  far 
as  such  heir  at  law  is  concerned,  but  the 
testator  shall  be  deemed  to  have  died  in- 
testate as  to  him."  Civ.  Code  1895,  9  3262. 
Practically  the  same  facts  referred  to  above 
were  pleaded  again,  and  it  was  alleged  that, 
through  a  mistake  as  to  the  conduct  and 
intentions  of  her  husband  in  this  regard,  the 
testatrix  executed  the  will.  If  this  be  so, 
it  would  invalidate  the  will  pro  tanto,  if 
the  caveat  had  been  interposed  by  him;  and 
if  the  caveatrix  had  the  same  right  to  urge 
this  ground  of  caveat  as  he  liad,  the  result 
would  be  the  same. 

No  point  was  raised  by  the  demurrer  or 
urged  in  the  briefs  as  to  the  allegation  that 
the  interest  of  the  husband  of  the  deceased 
in  her  estate  "is  now  owned  by  this  cavea- 
trix," or  its  sufficiency  to  establish  subroga- 
tion of  the  caveatrix  to  the  position  of  the 
husband,  or  any  right  which  might  have  ex- 
isted on  his  part  to  flle  a  caveat;  and  we 
have  raised  no  such  question. 

It  was  contended  that,  inasmuch  as  there 
was  no  allegation  that  the  husband  and  wife 
were  living  separately,  she  could  neither  be 
mistaken  as  to  his  intention  in  regard  to  the 
custody  of  the  child,  nor  could  she  be  de- 
frauded on  that  subject ;  but  that  she  could 
easily  ascertain  his  intention  by  inquiry,  and 
could  not  be  controlled  by  fear  or  fraud  in 
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regard  to  his  conduct.  It  would  be  a  most 
happy  condition  if  fear  and  suspicion  never 
entered  the  matrimonial  domicile,  and  if 
during  the  cohabitation  such  perfect  confi- 
dence existed  that  no  third  party  could  poison 
the  mind  of  husband  or  wife  against  the  oth- 
er, or  influence  the  conduct  of  either  by 
fraudulently  playing  upon  his  or  her  fears  or 
affections,  to  the  detriment  of  the  other.  But 
this  cannot  be  laid  down  as  a  universal  matri- 
monial rule.  Nor  is  doubt  and  suspicion, 
when  once  aroused  by  fraudulent  artifices, 
likely  to  be  instantly  allayed  by  inquiry  if 
the  person  toward  whom  they  are  directed. 
At  least,  there  is  no  such  certainty  that  they 
will  be  thus  allayed  as  to  authorize  its  an- 
nouncement as  a  proposition  of  law,  render- 
ing the  grounds  of  caveat  alleging  such  facts 
demurrable.  In  Young  v.  Mallory,  110  Ga. 
10,  85  S.  E.  278,  the  testator  knew  of  the 
existence  of  the  person  claimed  to  be  his  next 
of  kin,  and  had  full  time  and  op^rtunlty 
before  executing  his  will  for  ascertaining 
with  certainty  the  truth  or  falsity  of  the 
claim  of  relationship.  He  made  a  will  leav- 
ing nothing  to  such  person.  A  caveat  was  in- 
terposed to  its  propounding,  on  the  ground 
that  it  was  executed  under  a  mistake  of 
fact  as  to  the  existence  of  the  heir.  It  was 
held  under  the  evidence  that  he  knew  of  the 
existence  of  the  person  claiming  to  be  of 
kin  to  him  and  of  such  claim,  and  that  the 
case  did  not  fall  within  the  provisions  of  the 
law  on  the  subject  of  a  mistake  as  to  the 
existence  of  the  heir.  In  regard  to  mistakes 
of  fact  touching  the  conduct  of  an  heir,  see 
the  discussion  on  pages  13  and  14  of  110  .Ga. 
and  page  279  of  a5  S.  E. 

Judgment  reversed.    All  the  Justices  con- 
cur, except  EVANS,  P.  J.,  disqualified. 


(i»  Ga.  801) 

BUTTS  COUNTY  et  al.  v.  JACKSON  BANK- 
ING CO.  et  al. 

(Supreme  Court  of  Georgia.     Jan.   30,  1908.) 

1.  Counties  —  Fiscal    Management  —  Con- 
tracts Involving  Expenditures. 

The  general  fiscal  policy  outlined  in  the 
Constitution  of  1877  for  political  subdivisions, 
vQch  HA  counties  and  municipalities,  was  to 
provide  a  system  of  finance  for  subordinate  pub- 
lic corporations,  under  which  there  could  be 
made  each  year  contracts  for  the  expenses  of  the 
year,  and  these  were  to  be  paid  out  of  moneys 
arising  from  taxes  levied  during  the  year.  A 
liability  for  a  legitimate  current  expense  mav  bo 
incurred,  provided  there  is  at  the  time  of  in- 
corrinff  the  liability  a  sufficient  sum  in  the  treas- 
ury of  the  county  or  municipality  which  may 
be  lawfully  used  to  pay  the  liability  incurred, 
or  if  a  sufficient  sum  to  discharge  the  liability 
can  be  raised  by  taxation  during  the  current 
year. 

2.  Same— BoRBO WING  Monet. 

County  commissioners  have  no  authority  to 
contract  in  behalf  of  a  county  for  a  loan  of 
money  (not  to  suppl^^  a  casual  deficiency  of 
revenue)  to  be  used  in  defraying  current  ex- 
penses, although  the  notes  which  evidence  the 
loan  be  payable  within  the  current  year,  and 


the  general  design  be  to  discharge  them  from 
the  anticipated  revenue  of  that  year. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Counties,  i  214.] 

3.  Same— Right  to  Regoveb  Loan. 

An  action  for  monev  had  and  received  may 
be  maintained  by  one  who  has  loaned  money  to 
a  county,  and  wnich  has  been  used  by  it  to  dis- 
charge a  legally  incurred  liability  for  a  current 
expense,  although  the  governing  official  or  of- 
ficials of  a  county  have  no  authority  to  borrow 
the  money  or  to  give  a  note  therefore. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  $  18G.] 

4.  SAvns. 

Where  a  county  incurs  a  lawful  liability 
for  a  current  expense^  and  issues  Its  warrant 
on  the  treasury  for  its  payment,  and  subse- 
quently procures  another  to  pay  the  same  out 
of  a  loan  which  he  malces  to  the  county,  upon 
disaffirmance  of  the  illegal  loan  by  the  county 
the  lender  is  subrogated  to  the  rights  of  the 
warrant  holder  whose  warrant  was  paid  out 
of  the  proceeds  of  the  illegal  loan. 

5.  Sake  — Claims  Against  Counties— Wab- 

RANTS— PeIOBITIES. 

Where  warrants  for  current  ext>ense8 
(which  have  been  paid  by  another  from  the 
proceeds  of  a  loan  wnich  he  made  to  the  county, 
and  to  the  rizhts  of  the  several  holders  thereof 
such  person  has  become  subrogated),  and  other 
warrants  issued  by  the  county  oommissionersr 
aggregate  a  sum  larger  than  that  which  the 
county  has  in  its  treasury,  raised  from  the  rev- 
enues of  the  year  in  which  the  various  liabili- 
ties were  incurred,  payment  must  be  made  in 
accordance  with  the  rules  prescribed  in  the  Polit- 
ical Code.  When  the  legality  of  some  of  the 
warrants  contending  for  payment  is  in  issue, 
equity  will  restrain  the  treasurer  from  dis- 
bursing the  countv  funds  in  his  hands  until 
it  may  be  judicially  determined  to  which  war- 
rants, and  in  what  proportions,  the  funds  shall 
be  distributed. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  160.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Butts  0)anty; 
J.  T.  Pendleton,  Judge. 

Action  by  the  Jackson  Banking  Company 
and  others  against  Butts  county  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

This  was  a  petition  by  the  Jackson  Banking 
Company,  a  corporation,  against  Butts  coun- 
ty, the  county  commissioners,  and  the  treas- 
urer of  the  county  for  injunction  and  other 
relief.  In  the  petition  it  was  alleged  that  the 
Jackson  Banking  Company  (hereafter  called 
the  bank)  loaned  to  the  county,  at  different 
dates  between  February  and  October^  1906, 
certain  sums  of  money,  and  these  loans  were 
evidenced  by  notes,  copies  of  which  were  set 
out  The  money  was  borrowed  for  the  pur- 
pose of  providing  present  funds  for  the  Im- 
mediate payment  of  county  warrants  in  an- 
ticipation of  taxes  which  could  be  legally  lev- 
led  ;  it  being  the  agreement  between  the  coun- 
ty and  the  bank  that  the  notes  were  to  evi- 
dence the  sums  advanced  by  the  bank  during 
the  current  year,  and  they  were  made  payable 
at  times  when  it  was  anticipated  the  taxes 
would  be  in  the  treasury.  The  money  so  ad- 
vanced upon  these  notes  was  placed  to  the 
credit  of  the  county  on  the  bank's  books.    It 
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was  agreed  that  the  money  was  to  be  actually 
paid  by  the  bank  to  the  holders  of  the  county 
warrants,  and  pursuant  to  the  agreement  the 
bank  paid  the  money  to  the  warrant  holder^ 
and  stamped  the  warrants  paid.  A  list  of  the 
warrants  was  attached  to  the  petition.  In  a 
few  instances  some  money  was  paid  upon  the 
check  of  the  treasurer ;  these  checks  actually 
representing  the  amounts  of  warrants  turned 
over  to  the  treasurer,  and  the  treasurer  hav- 
ing no  funds  to  meet  the  checks,  they  were 
•used  in  lieu  of  the  warrants.  It  was  agreed 
that  the  county  would  levy  a  sufficient  tax  to 
cover  the  amounts  so  actually  advanced  to  de- 
fray legitimate  expenses  of  the  county.  It 
was  alleged  that  the  present  board  of  commis- 
sioners denied  liability  on  the  notes,  and  re- 
fused to  reimburse  the  bank  for  the  money 
paid  by  It  to  warrant  holders ;  that  the  fund 
in  the  hands  of  the  treasurer  was  derived 
from  taxes  levied  for  the  year  1906,  and  was 
sufficient  to  pay  the  bank  for  the  moneys  ex- 
pended for  the  county's  benefit ;  that  the  com* 
missioners  had  issued  other  warrants  on  this 
fund  to  pay  claims  of  inferior  dignity  to  the 
bank's  claim,  and  that  the  funds  in  the  treas- 
ury were  Insufficient  to  pay  the  demands  of 
the  bank  and  other  warrant  holders.  The 
prayers  were  for  judgment  on  the  notes,  but 
if  the  contract  of  loan  be  declared  illegal, 
that  the  bank  be  decreed  the  owners  of  the 
,  warrants  which  it  paid,  and  be  subrogated  to 
all  the  rights  of  the  several  warrant  holders ; 
for  mandamus ;  and  for  injunction  to  restrain 
the  disbursement  of  the  fund  in  the  treasury 
to  warrants  of  inferior  dignity,  and  to  re- 
strain the  payment  of  any  warrant  so  as  to 
reduce  the  funds  below  the  bs^nk's  claim. 
The  court  passed  an  order  calling  on  the  de- 
fendants to  show  cause  why  the  writ  of  in- 
junction should  not  issue,  and  granted  an  ad 
interim  restraining  order.  The  defendants 
showed  cause  by  way  of  demurrer  and  an- 
swer, wherein  the  liability  of  the  county  was 
denied.  On  the  interlocutory  hearing  an  in- 
junction was  granted,  and  the  present  bill  of 
exceptions  is  taken  to  this  judgment 

Joseph  B.  Wall  and  Rosser  &  Brandon,  for 
plaintiffs  in  error.  B.  M.  Smith,  Olin  J.  Wim- 
berly,  J.  D.  Kllpatrick,  and  Y.  A.  Wright,  for 
defendants  in  error. 

EVANS,  P.  J.  1,  2.  The  liability  of  the 
county  on  the  notes  is  predicated  on  the 
theory  that  the  governing  officials  of  a  coun- 
ty, in  the  county's  behalf,  might  lawfully 
contract  for  a  loan  of  money  to  be  used  in 
defraying  current  expenses  in  anticipation  of 
the  collection  of  the  annual  county  taxes. 
Is  this  financial  policy  -  forbidden  by  the 
fundamental  or  statute  law  of  this  state? 
Article  7  of  section  7  of  paragraph  1  of  the 
Constitution  is  as  follows:  "The  debt  here- 
after incurred  by  any  county,  municipal  cor- 
poration, or  political  division  of  this  state,  ex- 
cept as  in  this  Constitution  provided  for, 
shall  not  exceed  seven  per  centum  of  the 


assessed  value  of  all  the  taxable  property 
therein,  and  no  such  county,  municipality,  or 
division  shall  incur  any  new  debt,  except  for 
a  temporary  loan  or  loans  to  supply  casual 
deficiencies  of  revenue,  not  to  exceed  one- 
fifth  of  one  per  centum  of  the  assessed  value 
of  taxable  property  therein  without  the  as- 
sent of  two-thirds  of  the  qualified  voters 
thereof,  at  an  election  for  that  purpose,  to  be 
held  as  may  be  prescribed  by  law;  but  any 
city,  the  debt  of  which  does  not  exceed  seven 
per  centum  of  the  assessed  value  of  the  tax- 
iftle  property  at  the  time  of  the  adoption  of 
this  Constitution,  may  be  authorized  by  law 
to  Increase,  at  any  time,  the  amount  of  said 
debt,  three  per  centum  upon  such  assessed 
valuation."  I^  the  well-considered  case  of 
City  Council  of  Dawson  v.  Waterworks  Oo., 
106  Ga.  7ia,  82  S.  E.  913,  this  court  laid  down 
the  followinig  comprehensive  definition  of  the 
word  "debt,"  as  used  in  this  paragraph  of  the 
Constitution:  "Taking  into  consideration  all 
of  the  provisions  of  the  Constitution  which 
deal  with  this  subject  of  debts  to  be  incurred 
by  the  public,  and  taking  into  consideration 
the  matters  of  public  history  above  referred 
to,  we  are  brought  to  these  conclusions  as  to 
what  was  the  intention  of  the  framers  of 
the  Constitution  in  the  matter  of  debts  to  be 
incurred  by  municipal  corporations:  (1)  The 
word  'debt'  is  not  to  be  construed  in  its  broad 
and  unrestricted  sense,  of  a  liability  by  one 
person  to  pay  money  or  other  thing  of  value 
to  another.  (2)  A  liability  for  current  ex- 
pense can  be  incurred  by  a  municipal  corpora- 
tion for  any  one  year,  provided  there  is,  at 
the  time  of  Incurring  the  liability,  a  sufficient 
sum  in  the  treasury  of  the  city  which  may 
lawfully  be  appropriated  to  the  payment  of 
the  liability  incurred,  or  if  a  sufficient  sum  to 
discharge  the  liability  can  be  raised  by  taxa- 
tion during  the  current  year;  and  such  a 
transaction  would  not  create  a  debt  within 
the  meaning  of  that  word  as  it  is  used  in  the 
Constitution.  (3)  It  was  the  purpose  of  the 
Constitution  to  provide  a  system  of  finance 
for  subordinate  public  corporations,  under 
which  there  should  be  each  year  contracts 
made  for  the  expenses  of  the  year,  and  these 
were  to  be  paid  out  of  moneys  arising  from 
taxes  levied  during  the  year;  that  is,  that 
each  year's  expenses'  should  be  paid  by  taxes 
levied  during  the  year,  and  no  Item  of  ex- 
pense was  to  be  paid  except  out  of  the  taxes 
levied  during  the  year  in  which  the  contract 
for  such  expense  was  made.  (4)  Any  lia- 
bility which  was  not  to  be  discharged  by 
money  already  in  the  treasury,  or  by  taxes  to 
l>e  levied  during  the  year  in  which  the  con- 
tract under  which  the  liability  arose  was 
made.  Is  a  debt,  within  the  meaning  of  the 
Constitution,  and  cannot  be  incurred  without 
the  preliminary  sanction  of  a  popular  vote, 
unless  it  be  for  a  temporary  loan  to  supply 
casual  deficiencies  of  revenue."  The  fiscal 
policy  of  counties  prescribed  and  enjoined  by 
the  Constitution  is  that  all  lawful  liabilities 
must  be  paid  out  d?  the  revenues  raised  for 
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the  year  in  which  the  liabilities  are  incurred. 
No  departure  from  this  plain  and  express 
course  is  allowable  except  in  the  two  in- 
stances specified,  viz.,  in  cases  of  loans  to 
supply  a  casual  deficiency  of  revenue,  and  in 
cases  of  debts  created  by  authority  of  a  pre- 
vious plebiscite  vote.  This  system  of  finance 
is  entirely  opposed  to  the  ruinous  policy  of 
postponing  the  legitimate  burdens  of  the 
present  to  the  care  of  iMsterity.  The  creation 
of  a  liability  causes  little  concern  if  its  pay- 
ment may  be  deferred  for  generations  yet  to 
come.  But  when  public  officials  charged  with 
the'  administration  of  the  county's  affairs  are 
confronted  with  the  proposition  that  they 
must  annually  levy  a  tax  to  meet  every  item 
of  expense  of  the  current  year,  they  are 
likely  to  be  less  extravagant  and  prodigal  in 
Incurring  liabilities.  The  plain  and  obvious 
import  of  the  words  employed  in  this  pro- 
vision, according  to  their  common  under- 
standing is  that  a  county  without  a  prelimi- 
nary vote  of  sanction  should  never  be  per- 
mitted to  borrow  money  exc^t  to  supply  a 
casual  deficiency  in  revenue.  Not  only  is 
this  the  plain  significance  of  the  words  in 
this  clause,  but  a  reference  to  the  proceedings 
of  the  constitutional  convention  discloses  that 
the  framers  of  the  Constitution  intended  such 
a  construction.  One  of  the  aids  in  constitu- 
tional construction  is  an  examination  of  the 
proceedings  of  the  constitutional  convention. 
It  is  admitted  that  ordinarily  not  much  as- 
sistance may  be  derived  from  such  examina- 
tion, since  the  proceedings  may  not  clearly 
point  out  the  purpose  of  the  particular  pro- 
vision, and,  besides,  the  Constitution  obtains 
its  force  from  the  people,  and  not  the  con- 
vention. Cooley,  Const  Law  (3d  Ed.)  389. 
But  where  the  proceedings  show  the  positive 
and  unmistakable  intent  of  the  framers  of 
the  instrument  that  the  particular  phras- 
eology shall  not  be  extended  beyond  its  plain 
meaning,  corroborative  force  is  given  to  the 
conclusion  that  the  people  acted  on  this  con- 
struction, and  ratified  the  instrument  in  the 
belief  that  the  words  were  used  in  a  sense 
obvious  to  the  common  understanding.  When 
this  paragraph  was  reached  in  the  report  of 
the  committee  on  final  revision,  it  contained 
an  exception  allowing  an  increase  of  indebt- 
edness to  an  amount  not  exceeding  2  per  cent 
upon  the  assessed  value  of  the  taxable  proper- 
ty, but  these  words  were  stricken,  and  in 
their  stead  was  inserted  the  words  "except 
for  a  temporary  loan  or  loans  to  supply 
casual  deficiencies  of  revenue,  not  to  exceed 
one-fifth  of  one  per  cent"  Journal,  Cons. 
Con.  315.  This  is  an  emphatic  declaration 
that  it  was  never  contemplated  that  county 
or  municipal  <^cials  should  ever  borrow 
money  without  the  sanction  of  a  plebiscite 
vote,  except  in  one  instance  only,  viz.,  to 
supply  a  casual  deficiency  of  revenue.  While 
it  is  permissible,  under  the  interpretation  of 
the  Dawson  Waterworks  Case,  for  a  county 
with  an  empty  treasury  to  incur  a  liability 
for  a  current  expense  to  be  discharged  from 


the  funds  raised  by  taxation  during  the  cur- 
rent year,  and  yet  not  create  a  debt,  it  does 
not  follow  that  a  contract  for  the  loan  of 
money  to  pay  such  liability  is  not  a  debt  in 
the  meaning  of  the  Constitution.  There  is  a 
fundamental  difference  l>etween  incurring  a 
liability  to  one  person,  and  borrowing  money 
from  another  to  pay  it  As  is  said  in  2 
Daniels,  Neg.  Inst  (5th  Bd.)  S  1530,  "It  may 
be  convenient  to  do  so,  but  it  cannot  be  neces- 
sary. •  •  ♦  In  the  one  case  the  applica- 
tion of  the  credit  is  secured  to  the  advance- 
ment of  an  authorized  object,  while  the  mon- . 
ey  borrowed  is  liable  to  be  lost,  to  be  squan- 
dered, or  to  be  diverted  to  Illegitimate  pur- 
poses." The  power  to  raise  money  by  taxa- 
tion to  meet  current  expenses  does  not  imply 
a  power  to  borrow  money  for  that  purpose. 
Dent  V,  Cook,  45  Ga.  326;  Wood  v.  Com'rs  of 
Greene  Co.,  60  Ga.  556. 

Public  ofliclals  are  special  agents  with  lim- 
ited powers.  When  a  county  is  sought  to  be 
bound  by  the  undertaking  of  its  officials,  its 
liability  on  the  contract  must  be  founded  on 
the  authority  of  the  official  to  make  It.  The 
official  or  officials  in  charge  of  the  county's 
affairs  have  authority  to  repair  a  bridge  on 
the  public  highway.  They  may  lawfully  con- 
tract to  have  It  done.  They  have  authority 
to  issue  a  warrant  to  the  contractor  on  the 
county  treasury  for  the  amount  of  the  re< 
pairs,  and  they  have  authority  to  levy  a  tax 
sufficient  to  supply  the  treasury  with  the 
necessary  funds  with  which  to  pay  the  war- 
rant It  was  never  contemplated  by  our  or- 
ganic law  that  current  expenses  were  to  be 
met  with  borrowed  money,  and  that  the  coun- 
ty authorities  might  go  into  the  market  from 
time  to  time  and  negotiate  loans  and  borrow 
money  to  supply  the  till  of  the  county  treas- 
ury, except  in  the  case  of  a  casual  deficiency. 
Such  a  scheme  is  wholly  at  variance  with  the 
inhibitory  provision  against  creating  debts. 
The  constitutional  scheme  of  defraying  cur- 
rent expenses  by  taxation  excludes  the  idea 
of  paying  them  in  any  other  way.  Wells  v. 
Town  of  Salina,  119  N.  Y.  280,  23  N.  B.  871, 
7  L.  R.  A.  759.  Moreover,  a  county  Is  a 
political  subdivision  of  the  state;  a  unit  of 
territory  in  which  local  self-government  ob- 
tains. The  power  of  taxation  Is  Intended  to 
supply  the  necessary  funds,  and  the  county 
must  look  to  this  source  until  power  to  bor- 
row money  is  conferred.  Mayor  v.  Ray,  19 
Wall.  (U.  S.)  468,  22  L.  Bd.  164;  11  Cyc.  502; 
7  Am.  &  Eng.  Bnc.  L^  (2d  Ed.)  932;  Swack- 
hamer  v.  Town  of  Hackettstown.  37  N.  J. 
Law,  191.  It  does  not  matter  that  the  loan 
is  contracted  to  be  paid  in  the  current  year, 
and  was  made  with  the  distinct  understand- 
ing that  it  was  to  be  paid  from  the  antici- 
pated revenues  of  that  year.  It  is  the  nature 
and  not  the  form  of  transaction  which  the 
Constitution  condemns.  The  county  is  pro- 
hibited from  borrowing  money  to  pay  cur- 
rent expenses;  the  form  of  the  contract  can- 
not override  the  fundamental  law.  Hall  v. 
Greene  County,  119  Ga.  253,  46  &  BL  69.    In 
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ail  the  cases  considered  by  this  court  since 
the  adoption  of  the  Constitution  of  1877,  the 
borrowing  of  money  by  counties  (not  to  sup- 
ply a  casual  deficiency  of  revenue)  has  been 
treated  as  forbidden  by  the  Constitution. 
Mason  y.  Com'rs  DeKalb  County,  101  Ga.  35» 
30  S.  B.  513 ;  Hall  v.  Greene  County,  119  Ga, 
253,  46  S.  B.  69 ;  Town  of  Wadley  v.  Lancas- 
ter, 124  Ga.  354,  52  S.  B.  335.  We  therefore 
think  that  the  contract  of  loan,  in  pursuance 
of  which  the  notes  to  the  defendant  in  error 
were  executed,  Is  violatiye  of  article  7,  9  7, 
.  par.  1,  of  the  Constitution,  and  the  notes  are 
not  enforceable  against  the  county. 

3,  4.  Counsel  for  plaintiff  in  error  contend 
that  the  illegality  of  the  notes  pervades  the 
whole  transaction,  and  bars  a  recovery  of  the 
money,  even  though  beneficially  applied  to  a 
lawful  purpose.  To  this  contention  we  can- 
not give  our  assent  It  is  very  generally  held 
that  counties  and  municipal  corporations  are 
liable  for  money  had  and  received  by  them 
and  applied  beneficially  to  their  authorized 
objects,  although  the  contract  by  which  the 
money  was  obtained  was  unauthorized  by 
law.  Allen  v.  LaFayette,  89  Ala.  641,  8 
South.  30,  9  L.  R.  A.  497;  Salt  Lake  City  v. 
Hollister,  118  U.  S.  256,  6  Sup.  Ct  1055,  30 
L.  Ed.  176;  Parkersburg  v.  Brown,  106  U.  S. 
487.  1  Sup.  Ct.'442,  27  L.  Ed.  238;  Dillon, 
Mun.  Cor.  9  126;  20  Am.  &  Eng.  EInc  Law 
(2d  Ed.)  1158;  Luther  v.  Wheeler,  73  S.  G. 
83,  52  8.  BL  874,  4  U  R  A.  (N.  S.)  746.  The 
principle  of  liability  rests  upon  the  theory 
that  the  obligation  implied  by  the  law  to  pay 
does  not  originate  in  the  unlawful  contract, 
but  arises  from  considerations  outside  of  it. 
In  ascertaining  the  quantum  of  liability  the 
amount  of  the  loan  is  not  taken  into  account, 
but  the  measure  of  recovery  is  the  money  ac- 
tually applied  to  lawful  municipal  or  county 
uses.  The  obligation  to  account  for  money 
received  by  the  county,  and  actually  devoted 
to  lawful  purposes,  rests  upon  the  broad 
principle  of  common  honesty,  which  will  not 
permit  the  county  to  retain  the  benefit  of 
money  lawfully  applied  to  its  use,  and  at  its 
request,  simply  because  the  county  lacked  the 
power  to  borrow  the  money.  There  are  cases 
decided  by  courts  of  high  repute  which  main- 
tain the  opposite  doctrine.  In  reviewing 
these  cases.  Woods,  J.,  in  Luther  v.  Wheeler, 
supra,  very  clearly  demonstrates  their  un- 
soundness. He  said:  "The  view  expressed 
in  these  and  other  cases  is  that  to  allow  a  re- 
covery for  money  had  and  received,  while 
denying  the  power  to  corporate  officers  to 
make  a  valid  contract  to  repay  borrowed 
money,  would  be  (1)  to  repudiate  such  a  con- 
tract in  the  abstract,  while  ratifying  and  giv- 
ing it  full  effect  in  the  concrete;  and  (2)  to 
raise  an  implied  contract  to  repay  where 
there  is  no  power  to  make  an  express  con- 
tract A  statement  of  the  basis  of  the  action 
for  money  had  and  received,  we  venture  to 
think,  will  show  that  these  arguments  are 
not  sound.  Express  contracts  and  contracts 
implied  In  fact  depend  upon  the  will  of  the 


parties  to  be  bound.  Indicating  in  the  one 
case  expressly  in  some  form  recognized  by 
law,  and  in  the  other  by  circumstances  from 
which  assent  may  be  inferred  aa  a  conclu- 
sion of  fact  Quasi  contracts,  or  contracts 
implied  in  law,  are  obligations  imposed  by 
law  as  duties  quite  independent  of  the  assent 
of  the  party  held  to  be  bound,  and  often  in 
spite  of  his  earnest  dissent.  In  an  action  on 
an  express  contract,  or  a  contract  implied  In 
fact  the  measure  of  the  recovery  is  ordinar- 
ily fixed  by  the  promise.  In  an  action  de- 
pending on  the  obligation  or  duty  called 
quasi  contract  the  measure  of  the  recovery  is 
the  extent  of  the  duty  or  obligation  imposed 
by  law,  and  is  expressed  by  the  amount 
which  the  court  considers  the  defendant  has 
been  unjustly  enriched  at  the  expense  of  the 
plaintiff.  If  a  recovery  were  allowed  against 
a  municipal  corporation  on  a  note  for  money 
borrowed,  the  judgment  must  be  for  the 
amount  of  the  note,  however  large,  and  al- 
though the  money  may  have  been  squander^ 
ed.  But  in  an  action  against  a  town  for 
money  had  and  received,  the  question  is  not 
what  the  claimant  has  parted  with  to  officers 
who  were  not  authorized  to  take  his  money 
for  the  town,  or  what  they  have  promised 
him,  but  how  much  has  the  town  been  bene- 
fited. If  the  money  was  squandered,  there 
can  be  no  recovery;  if  it  were  used  extrava- 
gantly for  buildings  or  enterprises  not  rea- 
sonably necessary  for  municipal  purposes, 
there  can  be  no  recovery  beyond  the  actual 
benefit  This  view,  it  will  be  seen,  leaves  no 
room  to  say  that  a  promise  to  pay  back  mon- 
ey is  implied  where  no  valid  contract  can  be 
made,  or  that  allowing  any  recovery  for  mon- 
ey had  and  received  subjects  the  town  to  the 
same  peril  as  to  admit  the  unrestricted  right 
of  a  municipal  council  to  borrow  money." 
While  the  action  for  money  had  and  received 
depends  neither  upon  a  contract  express  or 
implied  in  fact  it  is  bottomed  on  the  right 
of  the  county  to  incur  the  liability  to  dis- 
charge which  the  money  was  applied. 

Const  art  7,  §  7,  par.  1,  forbids  the  crea- 
tion of  any  new  debt  without  a  vote  of  the 
people,  but  as  this  paragraph  of  the  Constitu- 
tion was  construed  and  interpreted  in  the 
Dawson  Waterworks  Case,  supra,  a  liability 
for  an  annual  current  expense  Is  not  a  debt 
in  the  sense  used  in  this  provision  of  the 
Constitution,  if  a  sufficient  sum  of  money  to 
discharge  the  liability  can  be  lawfully  raised 
by  taxation  during  the  current  year.  This  dif- 
ferentiation between  the  debts  which  come 
within  the  operation  of  the  constitutional 
provision,  and  liabilities  for  legitimate  cur- 
rent expenses  to  be  paid  out  of  the  taxes 
which  can  be  properly  levied  during  the  year 
in  which  the  liability  was  incurred,  is  neither 
artificfal  nor  arbitrary.  This  constitutional 
provision  must  be  construed  in  the  light  of 
the  history  of  the  law  on  the  subject  in  this 
state,  and  the  long-established  public  policy 
of  regulating  the  governmental  affairs  of  a 
county.    From  the  earliest  times  it  lias,  been 
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!ihe  declared  policy  of  this  state  that  each 
year  shall  be  a  fiscal  unit,  and  that  current 
expenses  should  be  met  by  a  levy  of  taxes  of 
the  same  year  that  the  expenses  were  incur- 
red. The  system  of  taxation  originally  de- 
vised, and  which  still  remains  in  force  in  this 
state.  Is  that  taxes  shall  be  levied  in  the  late 
summer  or  fall,  and  collected  in  the  latter 
part  of  the  year.  At  the  time  of  the  adoption 
of  the  Constitution  of  1877  the  taxpayer  was 
given  until  December  20th  in  which  to  pay 
the  taxes  assessed  for  that  year ;  so  that  the 
revenue  derivable  from  taxes  was  not  avail- 
ble  until  near  the  close  of  the  year.  In  the 
meantime  it  is  necessary  that  the  governing 
officers  of  the  county  should  discharge  the  du- 
ties Imposed  by  law  of  keeping  up  the  bridges 
of  the  county,  caring  for  paupers,  keeping  the 
public  buildings  in  repair,  providing  for  the 
expenses  of  courts,  and  for  other  necessary 
current  expenses  of  running  the  affairs  of 
the  county.  There  was  no  authority  of  law 
for  the  county  to  borrow  money  with  which 
to  meet  these  expenses.  The  alternative, 
therefore,  was  presented  that  as  each  year's 
exi)ense8  had  to  be  paid  out  of  the  taxes  of 
that  year  the  county  must  either  Incur  a  li- 
ability for  these  current  expenses,  or  there 
must  be  a  complete  cessation  of  public  activi- 
ties and  governmental  functions  until  the 
taxes  were  collected.  There  is  no  provision 
In  the  Constitution  of  1877  designed  to  meet 
this  contingency,  and  hence  we  may  conclude 
that  the  inhibition  against  creating  any  new 
debt  was  never  intended  to  prevent  the  coun- 
ty from  contracting  liabilities  for  current  ex- 
penses in  anticipation  of  its  annual  revenue, 
and  which  were  to  be  paid  from  that  revenue. 
This  paragraph  of  the  Constitution,  there- 
fore, contains  no  prohibition  against  incur- 
rhig  a  liability  for  a  proper  current  expense, 
provided  the  sum  total  of  such  liabilities 
does  not  require  an  unreasonable  tax  or  ex- 
ceed the  constitutional  tax  limit.  If  a  legal 
liability  for  a  current  expense  is  incurred, 
and  the  county  issues  a  note  or  a  bond  to 
pay  It,  the  note  or  bond  is  void.  The  cred- 
itor cannot  enforce  such  invalid  note  or 
bond  by  suit,  but  he  can  enforce  the  pay- 
ment of  the  county's  primary  liability  to  him. 
If  the  county  received  the  money  borrowed 
by  its  officers  without  authority,  and  applied 
It  to  the  purchase  of  property  which  It  was 
authorized  to  buy  and  hold,  or  to  defraying 
any  other  liability  which  it  could  legally  in- 
cur, the  lender  would  stand  in  the-  same  rela- 
tion to  the  county  as  the  person  to  whom  his 
money  was  paid.  In  this  case,  the  bank  was 
not  an  officious  intermeddler.  Its  payment 
of  the  warrants  was  not  an  illegal  act.  The 
statute  declares  that  county  warrants  are 
n^otiable  by  delivery,  subject  to  the  treas- 
urer setting  off  any  sum  that  the  payee  may 
be  due  the  county  at  the  date  of  the  warrant. 
Pol.  Code,  9  467.  Without  any  request  or  ar- 
rangement of  any  kind  the  bank  could  have 
retained  the  warrants  which  were  surrender- 
ed to  it  by  the  warrant  holders,  and  collected 


them  from  the  county.  The  loan  contract 
was  void  in  its  totality.  Hence,  the  money 
paid  the  warrant  holders  was  the  bank's 
money.  To  Illustrate  that  the  bank's  right 
to  be  reimbursed  for  money  actually  applied 
to  legal  current  expenses  exists  independent- 
ly of  the  illegal  contract  of  loan,  let  us  as- 
sume that  the  transaction  was  this:  The 
bank  had  purchased  these  warrants,  and  the 
county  borrowed  from  the  bank  a  sum  of 
money,  a  part  of  which  was  used  in  paying 
for  these  warrants,  and  the  balance  turned 
over  to  the  county  authorities  and  squander- 
ed by  them.  The  loan  was  illegal,  but  can  it 
be  asserted  in  a  court  of  conscience  that  the 
county  was  relieved  by  the  illegal  contract  of 
loan  of  Its  honest  obligation  represented  by 
the  warrants?  The  cotmty  cannot  wipe  out 
its  liability  on  its  warrants  by  paying  them 
with  the  warrant  holder's  money.  In  the 
instance  supposed  the  bank  purchases  war- 
rants before  the  loan.  In  the  present  case  the 
bank  paid  for  the  warrants  with  the  money 
for  which  the  notes  were  given.  We  rec- 
ognize the  soundness  of  the  rule  tiiat  where 
the  Constitution  of  a  state  forbids  not  only 
the  borrowing  of  the  money,  but  also  the  in- 
curring of  the  liability  which  was  discharged 
by  the  money  borrowed,  the  lender  is  without 
remedy  against  the  county  to  recover  his 
money  In  any  form  of  action,  legal  or  equi- 
table. But  in  reaching  the  conclusion  which 
we  have  in  this  cade,  it  is  upon  the  construc- 
tion of  the  Constitution  that  this  paragraph 
does  not  prohibit  the  incurring  of  a  liability 
for  legitimate  current  expenses  to  be  paid, 
or  which  may  lawfully  be  paid  out  of  the 
taxes  of  that  year.  We  are  but  applying  to 
this  paragraph  the  construction  enunciated 
in  the  Dawson  Waterworks  Case.  In  tbat 
case  the  Waterworks  Company  contracted 
with  the  city  of  Dawson  to  supply  it  with 
water  for  a  series  of  years.  This  court  pro- 
nounced the  contract  void  because  forbidden 
by  the  Constitution,  but  when  the  city  elect- 
ed to  repudiate  the  contract  it  was  held  that 
the  city  must  pay  for  the  water  consumed 
previous  to  the  repudiation  of  the  contract. 
The  right  of  equitable  relief  for  the  recovery 
of  money  actually  paid  to  a  county,  and  by  It 
afterwards  used  in  defraying  actual  and  le- 
gitimate expenses,  which  were  a  proper 
charge  upon  the  treasury,  has  been  recognized 
in  several  cases  decided  by  this  court.  Mil- 
burn  V.  Glynn  County,  109  Ga.  473,  34  S.  E. 
848;  Johnson  v.  Plnson,  126  Ga.  121,  54  S. 
E.  922 ;  Hall  v.  Greene  County,  119  Ga.  254, 
46  S.  B,  69 ;  Mason  v.  Com'rs  DeKalb  County, 
104  Ga.  35,  80  S.  E.  513.  While  it  may  be 
true  that  what  was  said  on  this  subject  in 
these  cases  may  have  been  to  some  extent 
obiter  dicta,  it  Illustrates  that,  when  other 
phases  of  this  constitutional  provision  were 
being  construed  by  the  court,  the  proposition 
under  discussion  was  recognized,  and  the  de- 
cisions made  with  regard  thereto. 
6.  The  only  remaining  question  is  whether 
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under  the  pleadings  and  evidence  submitted 
on  the  Interlocutory  hearing,  the  treasurer 
should  be  enjoined  from  paying  out  the  coun- 
ty funds  in  his  hands,  raised  from  taxes 
levied  for  the  year  1906,  until  it  may  be  ju- 
dicially determined  how  that  fund  should  be 
distributed.  The  petition  was  filed  in  Janu- 
ary, 1907,  and  on  the  interlocutory  hearing 
in  March  following  it  appeared  that  the 
treasurer  had  in  his  hands  a  certain  amount 
of  money  raised  from  the  taxes  of  1906,  and 
that  this  fund  would  likely  be  increased  by  a 
stated  amount  from  the  collection  of  the  bal- 
ance of  the  taxes  assessed  for  that  year. 
The  amount  in  hand,  together  with  the  ex- 
pected accretion  is  insufficient  to  pay  the 
various  county  warrants  which  had  been  is- 
sued by  the  county  commissioners  for  liabili- 
ties incurred  during  the  year  1906.  It  ap- 
peared from  the  evidence  that  an  attack  was 
made  upon  some  of  the  warrants  because 
they  were  issued  for  liabilities  which  were 
not  chargeable  against  the  taxes  of  the  year 
1906,  and  also  that  some  of  the  warrants  were 
issued  to  defray  expenses  improperly  and  il- 
legally incurred.  Some  of  the  warrants  were 
issued  prior  to  December  1st,  and  many  were 
issued  subsequently.  The  treasurer  had  not 
kept  separate  the  various  special  funds  as 
directed' by  the  statute.  The  Code  provides 
that  warrants  must  specify  the  fund  on 
which  they  are  drawn,  and  that  they  shall 
be  paid  according  to  certain  priorities  and 
proportions.  Pol.  Code,  §§361,  463-466.  As 
we  have  reached  the  conclusion  expressed 
in  a  former  part  of  this  opinion  that  the  bank 
is  subrogated  to  the  rights  of  the  holders  of 
the  warrants  discharged  with  Its  money,  and 
as  the  constitutional  scheme  contemplates 
that  the  liabilities  of  a  particular  ypar 
should  be  paid  from  the  taxes  levied  for  that 
year,  under  the  facts  developed  on  the  inter- 
locutory hearing,  a  case  Is  presented  for  the 
intervention  of  a  court  of  equity  by  the  writ 
of  injunction  to  impound  the  fund  In  the 
hands  of  the  treasurer  until  It  may  be  ju- 
dicially ascertained  to  whom  and  In  what 
proportions  this  fund  should  be  appropriated. 
Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(129  Ga.  S53) 

HAND  TRADING  CO.  v.  JONES. 

(Supreme   Court   of   Georgia.      Feb.    3,    1908.) 

Pabtnebshif  —  Liability   of   Pabtnebs  — 
Notes. 

Where  several  persons  engage  in  a  com- 
mercial enterprise  under  a  firm  name,  each  con- 
tributing his  credit  and  services  to  the  business, 
upon  an  agreement  to  divide  net  profits,  all  of 
such  persons  would  be  liable  as  partners  upon  a 

gromissory   note   executed   with   due   authority 
1  payment  for  goods  sold  to  the  firm. 
[E3d.  Note—For  cases  in  point,  see  Cent.  Die. 
vol.  38,  Partnership,  §§  304,  305.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Grady  County ; 
T.  A.  Parker,  Judge. 


Action  by  the  Hand  Trading  Oompany 
against  N.  F.  Jones.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

Donalson  &  Donalson.  for  plaintiff  In  error. 
R.  R.  Terrell,  for  defendant  in  error. 

ATKINSON,  J.  Suit  was  Instituted  on  a 
promissory  note  against  T.  H.  Swicord,  S.  P. 
Swicord,  and  N.  F.  Jones,  doing  business  un- 
der the  firm  name  of  **T.  H.  Swicord  &  Bro. 
and  N.  F.  Jones."  The  alleged  cause  of  ac- 
tion was  a  balance  due  upon  a  promissory 
note  given  for  goods  sold  to  the  firm.  The 
firm  was  a  mercantile  concern  engaged  in 
buying  and  selling  guano.  The  defendant  N. 
F.  Jones  filed  a  plea  denying  that  he  was  a 
member  of  the  firm.  Before  the  trial  T.  H. 
Swicord  and  S.  P.  Swicord,  having  been  ad- 
Judged  bankrupts,  were,  by  consent  of  coun- 
sel for  Jones,  stricken  as  parties,  and  the  case 
proceeded  against  Jones  alone.  On  the  trial 
the  plaintiff  introduced  the  note  and  exam- 
ined as  witnesses  S.  P.  Swicord  and  the  de- 
fendant Jones.  Swicord,  among  other  things, 
testified  that  Jones  "was  to  receive  nothing 
until  the  guano  was  paid  for.  In  the  fall,  if 
there  was  any  profit,  he  was  to  receive  half. 
He  was  to  share  half  for  his  labor  in  it  I 
think  we  bought  the  fertilizer  from  these  peo- 
ple like  we  did  all  the  rest  of  it,  in  T.  H. 
Swicord  &  Bro.'s  name.  I  don't  think  Mr. 
Jones  was  known  in  it  at  the  time  we  bought 
it  ♦  ♦  ♦  When  1  signed  the  note  and  con- 
tract, It  was  for  the  purpose  of  binding  Mr. 
Jones  so  far  as  the  profits  went  and  no  fur- 
ther. ♦  ♦  ♦  I  think  that  he  knew  that  we 
had  entered  into  a  contract  about  the  guano. 
I  think  I  added  the  name  of  N.  F.  Jones  to 
strengthen  the  note.  Mr.  Jones  knew  that  I 
was  doing  that  I  had  authority  to  sign  the 
contract  When  I  signed  the  note,  if  he  was 
a  partner,  he  was  a  partner  at  that  time. 
•  ♦  ♦  I  expected  him  to  pay  a  part  of  the 
note,  so  far  as  his  half  of  the  profits  went 
We  expected  to  collect  it  and  pay  it  •  ♦  ♦ 
There  was  no  agreement  with  Mr.  Jones, 
when  we  all  entered  Into  this  firm,  that  he 
was  not  to  share  any  of  the  loss.  A  thing  of 
that  kind  was  never  mentioned.  We  simply 
entered  into  a  firm  to  buy  and  sell  guano." 
Jones  testified:  "I  worked  with  Mr.  Swicord 
in  1901.  I  had  no  Interest  In  the  firm  at  all, 
unless  there  were  some  profits.  After  the  ex- 
penses were  paid,  and  the  goods  were  paid  for, 
if  there  were  any  profits  left,  I  shared  In 
them.  If  there  were  none,  I  got  none.  •  •  ♦ 
I  don't  know  that  I  really  know  what  Mr. 
Swicord's  authority  was  as  manager  of  the 
firm  of  T.  H.  Swicord  &  Bro.  and  N.  F.  Jones. 
He  had  authority  to  sign  this  note  as  far  as 
my  profits  were  concerned.  •  ♦  ♦  I  had 
a  working  interest  After  the  goods  were 
paid  for,  and  the  expenses  all  paid,  if  there 
was  any  profit  derived  from  the  sale  of  the 
guano,  I  was  to  share  in  it  If  there  was  no 
profit,  after  paying  for  the  goods  and  paying 
expenses,  I  was  to  get  nothing.    ♦    ♦    ♦    I 
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was  to  set  either  one-halt  or  one-third  of  tha 
profits,  I  don't  remember.  I  worked  at  the 
warehouse,  unloaded  the  goods,  deliTered  gua- 
no,  delivered  it  to  the  parties  buying  it,  load- 
ed It  on  the  wagons,  and  did  a  lot  of  other 
tilings.  I  was  not  to  be  responsible  for  any 
of  the  loss  we  had  according  to  our  agree- 
ment. •  •  ♦  I  don't  know  that  I  did  have 
any  agreement  with  T.  H.  Swicord  &  Bro., 
when  I  entered  the  firm,  that,  in  the  event 
there  were  losses,  I  was  not  to  be  responsible 
for  any  of  the  losses.  I  don't  remember  any 
agreement  of  that  kind."  Upon  the  theory 
that  Jones  was  not  shown  to  be  a  partner,  the 
court  granted  a  nonsuit  Brror  is  assigned 
upon  this  ruling. 

It  will  be  observed  that  this  is  a  mercantile 
concern,  which  contemplated  the  buying  and 
selling  of  goods  with  a  view  of  obtaining  prof- 
Its  to  be  derived  therefrom.  It  does  not  ap- 
pear affirmatively  that  any  of  the  parties 
had  any  capital  to  begin  with.  It  does  affirm- 
atively appear  that  there  was  no  agreement 
that  Jones  should  not  share  the  losses  in  the 
event  of  failure.  But  it  was  Insisted  that 
Jones  had  only  a  working  interest,  which  did 
not  amount  to  an  interest  in  the  firm  proper- 
ty. So  far  as  the  record  discloses,  the  entire 
business  may  have  been  conducted  on  a  credit 
basis,  without  an  original  investment  of  other 
capitaL  The  execution  of  the  note  sued  upon 
seems  to  be  in  pursuance  and  illustrative  of 
the  general  plan  of  conducting  the  firm  busi- 
ness. It  was  conceded  by  Jones  that  Swicord 
had  the  right  to  sign  the  firm  name  to  the 
note,  and  bind  him  therefor,  so  far  as  his 
share  of  the  profits  were  concerned.  It  is 
also  conceded  by  Jones  that  he  was  not  to  be 
paid  any  fixed  and  certain  sum,  but  that  his 
remuneration  should  depend  entirely  upon 
whether  there  were  any  profits  after  paying 
all  the  debts  of  the  concern.  In  the  event  of 
profits,  after  paying  the  debts,  he  was  to  re- 
ceive such  a  per  cent,  as  one-half  of  the  prof- 
its would  be.  In  Dawson  National  Bank  v. 
Ward.  120  Ga.  861,  48  S.  E.  313,  Mr.  Justice 
Evans,  speaking  for  the  court,  said  (page  863 
of  120  Ga.,  page  313  of  48  S.  E.):  "If  the  par- 
ty's interest  is  that  of  owner,  if  he  has  a 
right  to  dispose  of  and  control  the  profits  of 
the  enterprise  as  profits,  then  there  is  a  part- 
nership. Where,  however,  a  party  makes  no 
contribution  to  the  capital  stock  of  the  con- 
cern, nor  has  any  right  to  control  the  profits, 
but  only  is  to  receive  a  certain  proportion  of 
the  net  profits  in  compensation  for  his  labor, 
the  partnership  relation  does  not  exist"  In 
the  case  at  bar,  as  already  pointed  out  the 
record  does  not  disclose  that  the  partnership 
had  any  capital  stock,  other  than  the  credit  of 
the  several  members  thereof.  The  concession 
by  Jones  that  Swicord  was  authorized  to 
bind  him  as  party  to  the  note,  to  the  extent 
of  his  profits  in  the  concern,  in  anticipation 
of  profits  to  be  derived,  conceded  that  in  an- 
ticipation of  such  profits,  he  had  contributed 
h\n  credit  to  the  capital  stock  of  the  company. 


This  necessarily  gave  him  an  interest  In  tbA 
capital  stock  of  the  concern,  and  would  en- 
title him  to  participate  wit^  the  other  mem- 
bers in  the  control  and  disposition  of  the  prof- 
its of  the  enterprise.  In  addition  to  his  cred- 
it Jones  contributed  labor.  This  was  prob- 
ably no  more  than  the  contribution  made  by 
the  other  members  of  the  firm.  They  all  con- 
tributed services  connected  with  the  business 
and  their  credit  So  far  as  the  record  dis- 
closes, the  interest  of  one  cannot  l>e  distin- 
guished froih  that  of  the  other.  Of  course,  if 
no  profits  were  made,  no  member  of  the  firm 
would  receive  anything;  but  if  any  profits 
were  made,  all  would  participate  in  certain 
proportions.  There  was  no  agreement  in  the 
event  of  losses,  Jones  should  not  be  responsi- 
ble for  such  losses.  It  is  affirmatively  shown 
that  nothing  was  said  upon  that  subject  The 
rule  announced  by  Mr.  Justice  E}van8  serves 
to  illustrate  that  under  the  facts  in  this  case,' 
a  partnership  existed.  A  different  result  was 
obtained  in  the  case  of  Dawson  National 
Bank  v.  Ward,  supra ;  but  that  was  because 
the  facts  under  consideration  were  different 
from  those  now  involved.  We  do  not  deem  it 
necessary  to  go  into  further  discussion  and 
cite  further  cases,*  where,  under  particular 
facts,  a  partnership  has  been  held  to  exist  or 
not  to  exist;  but  In  connection  with  what 
has  been  said,  we  may,  as  referring  to  the 
subject  generally,  call  attention  to  the  case  of 
Callaway  v.  Waxelbaum  CJo.,  128  Ga,  508,  67 
S.  EX  762,  and  cases  therein  cited,  including, 
among  others,  the  case  of  Brandon  v.  Ck)nner, 
117  Ga.  759,  45  S.  B.  371,  68  U  R.  A.  260,  and 
cases  therein  cited. 

Judgment  reversed.    All  the  Justices  conr 
cur,  except  HOLDEN,  J.,  not  presiding. 


RUOKER  V. 


(138  Oa.  828) 
WILLIAMS. 


(Supreme   Court  of    Geoigia.     Feb.   1.    1908.) 

1.  Judgment— Amendment. 

Where  a  judement  fails  to  conform  to  the 
verdict  upon  which  it  wa^  founded,  and  includeg 
a  party  as  defendant  against  wnom  the  jury 
made  no  finding,  euch  judgment  may  be  amend- 
ed by  strilcing  out  the  name  of  the  party  improp- 
erly included,  so  as  to  make  the  gudgment  con- 
form to  the  verdict. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  8§  596,  097.] 

2.  Same— Lapse  or  Time. 

The  judgment  sought  to  be  amended,  as 
set  forth  in  the  preceding  headnote,  was  ren- 
dered during  the  year  1qQ6.  The  motion  to 
amend  the  judgment  was  made  in  1905.  Heldt 
that  the  motion  was  not  barred  by  the  lapse  of 
time. 

[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  30,  Judgment,  §8  619,  6^.] 

(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Clarke  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by^J.  H.  Rucker,  receiver,  against 
j.  y.  Williams  and  Dawson  Williams.  Judg- 
ment for  plaintiff.  Motion  by  defendant  J. 
Y.   Williams   to   amend  judgment     Motion 
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granted,  and  the  receiver  brlogs  error.  Af* 
firmed. 

At  the  April  terra,  1905,  of  the  superior 
court  of  Clarke  county,  J.  Y.  Williams  filed  a 
'written  motion  to  amend  a  judgment  en- 
tered in  said  court  at  the  October  term, 
1896,  in  the  case  of  Rucker,  receiver  of  the 
Farmers*  Alliance  Warehouse  &  Ck)mmission 
Go.  V.  National  Bank  of  Athens  and  others. 
In  which  suit  Dawson  Williams  and  J.  Y. 
Williams  were  parties  defendant.^  The  judg- 
ment was  founded  upon  a  verdict)  as  follows: 
**We,  the  jury,  find  for  the  plaintiff,  the  re- 
ceiver, against  Dawson  Williams,  the  sum 
of  $103.24  principal,  and  interest  at  eight 
per  cent  per  annum  since  November  23rd, 
1893.  We  further  find  against  J.  Y.  Williams 
for  the  same  plaintiff  the  sum  of  $98.00  prin- 
cipal, with  interest  since  November  23rd, 
1803,  at  eight  per  cent"  Whereupon  the 
following  verdict  was  entered:  "It  is  ad- 
judged by  the  court  that  J.  H.  Rucker,  as 
the  receiver  of  the  Farmers*  Alliance  Ware- 
house &  Commission  Co.,  do  recover  of  Daw- 
son WilMams  as  principal,  and  J.  Y.  Wil- 
liams as  security,  the  sum  of  $163.24  prin- 
cipal, and  the  further  sum  of  $38.07  inter- 
est  to   this  dlsite,    and   further   interest  at 

eight  per  cent.,  and costs,  notwithstand- 

it\g  homestead  and  exemption,  the  same  be- 
ing waived."  The  movant  prayed  that  the 
judgment  be  so  amended  as  to  conform  to 
the  verdict  The  plaintiff  in  fi.  fa.,  in  answer 
to  the  rule  nisi,  alleged  that  the  suit  of 
Rucker,  receiver,  etc.,  against  Dawson  Wil- 
liams and  J.  Y.  Williams  was  upon  certain 
notes  given  by  said  defendants,  and  indorsed 
by  each  reispectively;  that  J.  Y.  Williams  fil- 
ed an  answer  admitting  liability  as  surety 
for  Dawson  WiNIams;  and  that  the  only 
question  determined  in  the  suit  was  the 
amount  due  on  said  notes,  the  fact  of  surety- 
ship being  admitted.  The  movant,  J.  Y.  Wil- 
liams, denied  these  allegations,  and  averred 
that  the  verdict  against  Dawson  Williams 
for  the  sum  of  $163.24  was  on  an  open  ac- 
count, for  which  he,  J.  Y.  Williams,  was  not 
security.  The  court  admitted  testimony  up- 
on the  contested  issues  of  fact,  and  submitted 
to  a  jury  the  question  as  to  whether  J.  Y. 
WiUiams  was  entitled  to  have  the  judgment 
amended  as  prayed.  The  jury  found  in  favor 
of  J.  Y.  Williams;  and  the  court  pa^ed  an 
order  allowing  the  judgment  to  be  so  amend- 
ed as  to  make  it  conform  to  the  verdict,  by 
striking  therefrom  the  name  of  J.  Y.  Wil- 
liams as  security  for  Dawson  Williams.  The 
plaintiff  in  fi.  fa.  moved  for  a  new  trial.  The 
motion  was  overruled,  and  he  excepted. 

John  J.  Strickland,  for  plaintiff  in  error. 
Erwin  &  Erwin,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  judgment  of  the  court  below  refusing  a 
new  trial  should  not  be  disturbed.  The  ver- 
dict of  the  jury  and  the  judgment  following 
It  was  the  only  possible,  logical,  and  lawful 


result  of  the  submission  to  the  jury  of  thtr 
question  as  to  the  right  of  the  defendant  In 
error  to  have  the  judgment  in  question 
amended.  There  are  many  assignments  of 
error  in  the  motion  for  new  trial,  including 
exceptions  to  the  admission  of  testimony,  to 
the  charge  of  the  court,  and  to  refusals  to 
charge;  but  It  is  unnecessary  to  pass  upon 
them.  The  only  evidence  tiiat  was  necessary 
or  pertinent  to  Illustrate  the  question  of  the 
movant's  right  to  the  amendment  of  the  judg- 
ment was  the  record  in  the  case  which  result- 
ed in  the  judgment  now  under  consideration. 
That  judgment  was  based  upon  a  verdict  ren- 
dered by  a  jury  to  whom  the  Issues  in  the 
original  case  had  been  submitted.  The  judg- 
ment sought  to  be  amended,  which  was  nec- 
essarily based  upon  that  verdict,  in  certain 
respects  did  not  follow,  and  was  not  in  con- 
formity with,  the  verdict  which  was  its  foun- 
dation. In  these  respects  it  was  subject  to 
amendment. 

It  may  be  true  that  under  the  pleadings 
.and  evidence  in  the  original  case  of  Rucker, 
Receiver,  v.  National  Bank  of  Athens,  Daw- 
son Williams,  J.  Y.  Williams  et  al.  the  plain- 
tiff might  have  been  entitled  to  a  verdict 
against  Dawson  WiUiams  as  principal,  and 
against  J.  Y.  Williams  as  security,  for  the 
sum  of  $163.24;  the  verdict  as  rendered  by 
the  jury  was  In  favor  of  Rucker,  Receiver, 
against  Dawson  Williams  for  the  said  sum 
of  $163.24,  and  did  not  Include  a  finding 
against  J.  Y.  Williams  as  security.  When 
this  verdict  was  rendered.  It  may  be  that  If 
the  court's  attention  had  been  immediately 
called  to  it,  the  court  would  have  directed 
the  jury  to  reconsider  their  verdict,  and  to 
include  a  finding  against  J.  Y.  Williams  as 
security;  or  the  plaintiff  might  have  moved 
for  a  new  trial,  and  have  had  the  verdict  set 
aside  on  the  ground  that  it  was  contrary  to 
the  evidence.  But,  instead,  he  acquiesced  In 
and  accepted  the  verdict  as  It  was  rendered 
by  the  jury ;  and  that  being  the  case,  he  was 
not  entitled  to  a  judgment  ostensibly  based 
upon  that  verdict,  which  had  the  effect  of 
enlarging  it  so  as  to  Include  a  finding  against 
a  party  as  to  whom  the  jury  had  made  no 
finding.  The  motion  of  the  defendant  J.  Y. 
Williams  to  amend  the  judgment  In  this  case 
does  not  amount  to  and  is  not  In  its  nature 
a  motion  to  set  aside  a  judgment  It  is  what 
it  purports  to  be,  an  effort  to  correct  by 
amendment  a  judgment  so  as  to  make  it  con- 
form to  the  verdict  "Where  a  judgment  en- 
try fails  to  correspond  with  the  record  In 
consequence  of  a  clerical  error  or  Inadver- 
tence, which  makes  It  include  more  or  fewer 
parties  than  it  should,  it  may  be  am^ded 
by  striking  out  the  names  of  tliose  errone- 
ously added  or  inserting  the  names  of  those 
improperly  omitted."  23  Cyc.  870.  See,  also, 
Bryan  v.  Averett,  21  Ga.  401,  68  Am,  Dec. 
464;    Walker  v.  Scott,  29  Ga.  392. 

The  verdict  In  this  case  was  rendered  In 
1896;  the  motion  to  amend  was  made  in 
1905.    And  the  plaintiff  in  error  contends  that 
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the  motloii  was  too  late,  because  not  made 
within  three  yean,  the  time  allowed  for 
proceedings  to  set  aside  a  judgment.  Civ. 
Code  1895,  $  5113,  provides  that  •'a  Judgment 
may  be  amended  by  order  of  the  court,  in  con- 
formity to  the  verdict  upon  which  it  is  predi- 
cated, even  after  an  execution  issues."  In 
the  case  of  Saffold  v.  Wade,  56  Ga.  174,  a 
verdict  was  rendered  against  W.  O.  Saffold 
as  principal,  and  T.  P.  Saffold  as  security. 
In  1866  a  judgment  was  entered  on  said 
verdict  against  "the  defendant"  In  1875  a 
motion  to  amend  the  Judgment  was  made; 
and  this  court  held  that  "it  was  competent,  by 
leave  of  the  court,  to  amend  the  Judgment  by 
inserting  therein  the  letter  's'  [so  as  to  make 
it  read  "defendants"],  and  the  name  of  one 
of  the  defendants  as  principal,  and  the  name 
of  the  other  as  security,  so  as  to  make  the 
Judgment,  in  that  respect,  conform  to  the 
verdict."  And  in  the  case  of  Irby  v.  Brown, 
59  Ga.  596,  "suit  was  brought  against  an 
administrator,  both  in  his  individual  and  rep- 
resentative capacity.  Judgment  was  render- 
ed in  August,  1867,  but  was  entered  against 
the  defendant  individually  only.  Execution 
issued  against  him  in  both  capacities,  upon 
which  various  entries  were  made,  some  of 
them  credits.  In  July,  1873,  the  fl.  fa.  was 
transferred,  and  again  in  January,  1875.  In 
February,  1877,  the  second  transferee  moved 
to  amend  the  judgment  so  as  to  make  it  con- 
form to  the  pleadings.  Held,  that  the  motion 
was  not  barred  by  lapse  of  time."  See,  also, 
Williams  V.  Merritt,  109  Ga.  217,  84  8.  E 
1012;  Latimer  v.  Sweat,  125  Ga.  475,  64  S. 
E  673,  and  cases  cited;  23  Cyc.  877.  We 
do  not  think  that  the  contention  of  the  plain- 
tiff in  error  that  the  right  to  have  the  Judg- 
ment in  question  amended  so  as  to  make  it 
conform  to  the  verdict  was  lost  by  the  lapse 
of  time  can  be  sustained. 

Judgment  affirmed.     All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside. 


(130  Oft.  48) 

GRANT  V.  DERRIGK. 
(Supreme  Court  of  Georgia.     Jan.  31,  1908.) 
BxcspnoNS,  Bill  of  —  Certificate  —  Suffi- 

CIENCT. 

The  certificate  of  the  trial  judge  to  the  bill 
of  exceptions  in  this  case  is  in  the  form  pre- 
scribed by  Civ.  Code  1895,  §  5532.  with  the  ex- 
ception that  the  words  **is  true"  are  omitted 
therefrom,  by  reason  of  which  omission  the  re- 
citals of  the  bill  are  not  certified  to  be  true. 
This  fact  leaves  this  court  without  jurisdiction 
to  pass  upon  the  merits  of  the  exceptions,  for 
which  reason  the  bill  of  exceptions  is  dismissed. 
American  Freehold,  etc,  Co.  v.  Candler,  80  Ga. 
366,  10  S.  B.  Ill ;  Cade  v.  Du  Bose,  125  Ga. 
832,  54  S.  E).  607;  Binyard  v.  State,  126  Ga. 
<t35,  55  S.  B.  498. 

[Ed.  Note.—Por  cases  in  point  see  Cent.  Dig. 
vol.  21,  Exceptions,  Bill  of,  §  94.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Rabun  County ; 
J.  J.  Klmsey,  Judge. 
Action  by  J.  R,  Grant  against  J.  H.  Der- 


rick, 
ror. 


From  the  Judgment,  Grant  brings  er- 
Dismissed. 


J.  O.  Edwards,  Robt  McMillan,  and  H.  H. 
Dean,  for  plaintiff  in  error.  W.  S.  Paris,  for 
defendant  in  error. 

PER  CURIAM.     Writ  of  error  dismissed. 


(129  GkL  842) 
SOUTHERN  RT.  00.  v.  POPE. 
(Supreme    Oonrt   of  Ckoigia.     Feb.   8,    1908.) 

1.  Railboads  —  Killing  Stock— Pleading— 
Negligence. 

In  an  action  based  upon  the  negligence  of 
the  defendant,  which  it  is  alleged  resulted  in  the 
killing  of  a  mule,  it  is  not  sufficient  to  allege 
the  negligence  in  general  terms,  and  it  was  er- 
ror for  the  court  to  overrule  a  special  demurrer 
calling  for  the  particulars  of  the  alleged  negli- 
gence. Russell  V.  Central  of  Ga.  Ry.  Co.,  119 
Ga.  706,  46  S.  E}.  858;  Mtfcon,  Dublin  &  Sav. 
R.  R.  (;o.  V.  Stewart,  120  Ga.  890,  48  S.  E. 
354. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1551.] 

2.  Same. 

Although  the  mule  alleged  to  have  been  kill- 
ed was,  when  struck  by  the  defendant's  train, 
at  a  point  between  the  blow  post  and  a  public 
crossing,  and  not  upon  the  crossing,  and  the 
failure  to  check  the  speed  of  the  train  and  give 
the  proper  signals  was  not  the  proximate  cause 
of  the  injury,  still  it  was  competent  for  the 
plaintiff  to  prove  as  a  part  of  the  res  gests 
the  fact  that  the  engineer  did  not  check  the 
speed  of  the  train,  nor  blow  the  whistle  of  the 
locomotive ;  and,  evidence  for  this  purpose  being 
admissible,  the  allegations  of  this  fact  should 
have  been  allowed  to  remain  in  plaintiff's  peti- 
tion, and  the  demurrer  thereto  was  properly 
overruled.  Atlanta  &  Charlotte  Air  Line  Ry. 
Co.  V.  Gravitt,  93  Ga.  369,  20  S.  E.  550,  26  L. 
R.  A.  553,  44  Am.  St.  Rep.  145. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  1551-1556.] 

3.  Appeal— Review. 

The  questions  raised  in  the  motion  for  a 
new  trial  are  not  dealt  with,  inasmuch  as  all 
the  proceedings  in  the  trial  court  subsequently 
to  the  overruling  of  the  defendant's  demurrer, 
as  indicated  in  the  first  headnote,  are  to  be 
treated  as  nugatory. 
(S.y]labu8  by  the  Court.) 

Error  from  Superior  Court,  Butts  County ; 
B.  J.  Reagan,  Judge. 

Action  by  A.  H.  Pope  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

N.  EX  &  W.  A.  Harris,  for  plaintiff  In  error. 
EYank  Z.  Curry,  R.  R.  Arnold,  and  Jas.  B. 
Ridley,  for  defendant  in  error. 

BECK,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  HOLDEN,  J.,  not  pre- 
siding, and  ATKINSON,.  J.,  concurring  spe- 
cially. 


ATKINSON,  J.  (specially  concurring  as  to 
the  first  beadnote).  The  case  of  Macon,  Dub- 
lin &  Savannah  R.  Oo.  v.  Stewart,  120  Ga. 
890,  48  S.  E.  354,  was  decided  by  six  Justices, 
and  is  controlling.  The  material  allegations 
under  consideration  in  that  case  were  sub- 
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Btantially  the  same  as  those  m^ide  in  the  pe- 
tition in  the  present  case.  The  first  headnote 
in  that  case  is  as  follows:  *'A  petition  to  re- 
cover damages  for  the  killing  of  two  mules  by. 
a  railroad  company,  which  in  general  terms 
alleged  that  the  animals  were  killed  by  a 
train  of  defendant  'In  a  careless  and  negligent 
manner  running  over  said  mules  in  the  field 
of  petitioner  •  •  •  and  on  the  tracks  of 
said  railroad  company/  should,  in  the  absence 
of  amendment,  have  been  dismissed  upon  spe- 
cial demurrer,  on  the  ground  that  It  did  not 
set  out  any  specific  acts  of  negligence.  Sea- 
board Air  Line  Ry.  Ck).  v.  Pierce,  120  Ga.  230, 
47  S.  E.  581.  See,  also,  Central  Ry.  .Co.  v. 
Weathers,  120  Ga.  475,  47  S.  E.  956."  The 
cases  cited  in  the  headnote  just  quoted  were 
each  decided  by  five  justices,  and  are  not  con- 
trolling. I  do  not  think  the  doctrine  recog- 
nized in  the  headnote  in  the  Stewart  Case  is 
sound;  but,  being  controlled  by  the  rulings 
there  made,  I  am  obliged  to  concur  in  the  rul- 
ing by  the  majority  in  the  case  at  bar  as  an- 
nounced by  Mr.  Justice  BECK  in  the  first 
headnote. 

Pope  brought  an  action  for  damages  against 
the  Southern  Railway  Company  for  the  kill- 
ing of  a  certain  mule  belonging  to  the  plain- 
tiff. It  is  alleged  in  the  third  paragraph  of 
the  petition  that  "said  defendant  company,  by 
its  agents  and  servants,  while  operating  its 
locomotive,  cars,  and  other  machinery,  negli- 
gently ran  over  and  killed  one  black  horse 
mule,  •  •  •  of  the  value  of  $175."  The 
fourth  paragraph  alleges  that  "said  killing 
could  have  been  avoided  by  the  agents  and 
servants  of  the  defendant  company  by  the  ex- 
ercise of  ordinary  care  and  diligence."  And 
in  the  tenth  paragraph  it  to  alleged  that  "by 
the  exercise  of  ordinary  care  and  diligence 
in  the  running  of  its  cars  by  its  agents,  serv- 
ants, and  engineer  said  injury  and  damage 
would  never  have  been  caused  to  your  peti- 
tioner." In  the  other  paragraphs  of  the  peti« 
tion  it  is  alleged  that  the  said  mule  was  kill- 
ed at  a  point  "upon  defendant  company's 
track  between  the  [public  road]  crossing  and ' 
the  blow  post  of  said  crossing,"  and  it  is  al- 
leged that  the  defendant  negligently  failed  to 
blow  the  whistle  at  said  blow  post  and  failed 
to  check  the  speed  of  said  train.  The  defend- 
ant demurred  generally  to  the  petition,  on  the 
ground  that  "it  does  not  set  forth  any  cause 
of  action  against  this  defendant,"  and  special- 
ly to  the  third,  fourth,  and  tenth  paragraphs 
set  out  above,  on  the  ground  that  the  allega- 
tions therein  are  too  general,  and  fail  to  al« 
lege  any  specific  act  in  respect  to  which  de- 
fendant was  negligent  Defendant  also  de- 
murred specially  to  the  other  paragraphs  of 
the  petition  relating  to  the  blow  post  law,  on 
the  ground  that  the  allegations  therein  are 
irrelevant  to  the  case,  and  do  not  show  any 
breach  of  duty  to  the  plaintiff.  The  court 
overruled  both  general  and  special  demurrers, 
and  defendant  excepted  pendente  lite.  The  de- 
fendant filed  an  answer  denying  the  material 


portions  of  the  plaintifTs  petition.  Upon  the 
trial  of  the  case  the  Jury  returned  a  verdict 
in  favor  of  the  plaintiff.  The  defendant  made 
a  motion  for  a  new  trial,  which  the  court 
overruled.  The  defendant  excepted;  error 
being  assigned  upon  the  Judgment  refusing 
the  motion  for  a  new  trial  and  the  overruling 
of  the  said  demurrers. 


(130  Qa.  22) 


JOHNSON  V.  STATE. 


(Supreme  Court  of  Georgia.     Jan.  31,    1908.) 

1.  JuBY—DiSQUAUTicATiow— Grounds. 

Where  a  person  accused  of  crime  was  tried 
and  convicted,  and  a  new  trial  was  granted, 
it  furnished  no  cause  of  objection  on  his  behalf 
on  the  second  trial  that  certain  of  the  jurors 
then  on  the  jury  list  had  been  summoned  at  the 
first  trial  and  bad  been  stricken  by  the  state  or 
the  accused;  nor  did  it  give  greater  force  to 
the  ground  of  objection  to  having  the  jurors  put 
upon  him  to  add  in  the  alternative  that  they 
^were  either  stricken  by  the  state  or  the  ac- 
cused, or  disqualified  for  cause,  without  show- 
ing what  jurors  were  disqualified  for  cause,  or 
for  what  cause,  or  that  objection  was  made  to 
any  particular  juror  or  jurors  on  that  ground. 

2.  Homicide— Evidence. 

Where  a  person  was  accused  of  the  murder 
of  his  father  by  assassination,  there  was  no 
error  in  admitting  evidence  to  the  effect  that 
before  the  homicide  he  had  spoken  of  his  father's 
having  insurance  on  his  life,  and  that  shortly 
after  the  killing  he  asked  a  witness  to  come 
down  and  look  over  his  father's  papers,  saying 
that  his  father  had  life  insurance'  and  some 
money  in  bank,  and  that  he  desired  the  witness 
to  come  down  and  look  over  the  papers  for  him, 
and  tell  him  how  to  get  the  money. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  $  331.] 

3.  Cbiminal  Law— Instructions. 

Where  the  evidence,  without  conflict,  tend- 
ed to  show  that  the  deceased  was  assassinated, 
and  the  accused  in  his  statement  before  the 
jury  spoke  of  his  father's -being  killed,  referred 
to  the  homicide  as  a  murder,  and  said  that,  if 
he  knew  who  had  done  the  killing,  he  would 
"work  10  years  to  break  his  neck,'^  but  added, 
'1  am  innocent  of  the  crime,"  it  was  not  er- 
ror for  the  court  to  charge  the  jury  that,  while 
the  defendant  admitted  that  there  was.  a  killing 
and  that  it  was  murder,  he  contended  that  he 
was  not  the  ^ilty  person,  and  that  he  had  noth- 
ing to  do  with  the  homicide  of  his  father. 

4.  Sake. 

There  was  no  error  in  any  of  the  other 
grounds  of  the  motion  for  a  new  trial  for  any 
reason  assigned;   and  the  verdict  was  supported 
by  the  evidence. 
(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  R.  G.  Mitchell,  Judge. 

James  Johnson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

See  57  S.  E.  84. 

J.  A.  Wilkes,  for  plaintiff  in  error.  W.  B. 
Thomas,  Sol.  Gen.,  and  John  C.  Hart,  Atty. 
Gen.,  for  the  State. 

LUMPKIN,  J.  James  Johnson  was  in- 
dicted for  the  murder  of  J.  A.  Johnson.  He 
was  convicted  and  sentenced  to  imprisonment 
for  life.  He  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted. 
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I.  One  ground  of  the  motion  complained 
that,    after  the  state  and  the   accused  an- 
nounced ready  for  trial,  the  Jury  list  fur- 
nished to  the  accused  contained  names  of 
Jurors  stricken  when  he  was  tried  on  a  for- 
mer occasion  for  the  same  offense  (a  new 
trial  having  been  granted).    Counsel  for  the 
accused  objected  to  such  Jurors  being  put 
upon  him,  because  at  the  former  trial  they 
were  either  stricken  by  the  state  or  the  ac- 
cused, or  disqualified  for  cause;  but  it  was 
not  disclosed  which  Jurors  were  stricken  by 
one  side  or  by  the  other,  or  which  were  ex- 
cused for  cause.     This  ground  sets  out  no 
sufficient  cause  for  a  new  trial.    No  Jurors 
were  challenged  as  disqualified  for  any  legal 
reason.    That  counsel  for  the  state  may  have 
stricken  certain  members  of  the  Jury  on  the 
former  trial  would  indicate  that  those  per- 
sons were  unsatisfactory  to  the  state  rather 
than  to  the  accused,  and  would  furnish  no 
reason  for  discharging  them  on  a  later  trial 
on  motion  of  the  accused.     The  mere  fact 
that  Jurors  may   have  been  put   upon  the 
prisoner  at  a  previous  trial  and  rejected  by 
him  did  not  furnish  good  ground  for  chal- 
lenge to  the  poll.    Blackman  v.  State,  80  Ga. 
785,  7  S.  E.  626  (2);  Reid  v.  State,  50  Ga.  556. 
Certainly  the  objection  which  confusedly  in- 
cluded several  Jurors  occupying  different  sit- 
uations furnished  no  cause  for  a  new  trial. 

2.  Other  grounds  of  the  motion  for  a  new 
trial  complain  of  the  admission  of  evidence 
tending  to  show  that  the  defendant,  who  was 
accused  of  the  murder  of  his  father,  was  un- 
der the  impression  that  the  father  had  in- 
surance on  his  life.  One  of  these  grounds 
was  imperfect  in  merely  showing  that  an 
objection  was  made  to  a  question,  without 
stating  what  was  the  answer.  The  sub- 
stantial point  raised  was  that  it  was  not 
shown  that  the  defendant  was  the  beneficiary 
under  the  policy  of  insurance,  or  thought 
himself  to  be  such.  The  same  case  was  be- 
fore this  court  upon  exception  to  the  over- 
ruling of  a  motion  for  a  new  trial  after  a 
former  conviction.  128  Ga.  71,  57  S.  B.  84. 
In  that  motion  objection  was  made  to  a  ques- 
tion touching  the  life  insurance  and  the 
knowledge  of  the  accused  thereof.  The 
ground  of  the  motion  was  not  properly  made, 
in  that  It  failed  to  set  out  the  evidence  com- 
plained of.  Reference  to  the  case  as  then  re- 
ported will  show  that  no  specific  mention  of 
this  ground  was  made  In  the  headnotes.  In 
the  course  of  the  opinion  Mr.  Justice  Beck 
said:  "Nor  were  any  of  the  rulings  upon  the 
admissibility  of  testimony  shown  to  have 
been  erroneous,  save  the  one  which  we  will 
take  up  for  consideration.  A  witness  for 
the  state,  over  timely  and  proper  objection, 
was  permitted  to  give  testimony  to  show 
that  the  accused  was  at  the  time  of  the  homi- 
cide living  In  needy  and  indigent  circum- 
stances.*' He  then  proceeded  to  discuss  this 
ground,  and  in  doing  so  said:  "The  court 
had  permitted  the  Solicitor  General  to  in- 


troduce testimony  tending  to  establish  the 
fact  that  the  defendant  knew  the  deceased, 
the  fftther  of  the  defendant,  had  insurance 
upon  his  life  and  that  he  had  money  in  bank. 
The  court  properly  admitted  this  testimony. 
The  evidence  in  regard  to  the  insurance,  how- 
ever, would  be  admissible  only  in  case  it 
should  be  made  to  appear  that  the  accused 
was  a  beneficiary  under  the  policy  of  insur- 
ance upon  the  life  of  the  father,  or  that  he 
believed  himself  to  be  a  beneficiary.  Such 
evidence  is  admissible  under  the  rule  that 
evidence  going  to  show  motive  Is  always 
material  and  relevant  to  the  issues  on  the 
trial  of  one  for  murder,  where  the  accused 
denies  the  act  of  killing.  If  one  by  the 
death  of  another  can  reasonably  expect  to 
come  into  the  immediate  possession  of  prop- 
erty, that  fact  tends  to  show  a  motive  for 
the  murder  on  the  part  of  the  one  to  be 
profited  by  the  deed."  On  the  second  trial 
a  witness  testified  that,  very  shortly  after 
the  death  of  the  father  of  the  accused,  the 
latter  asked  the  witness  to  come  down  and 
look  over  his  father's  papers;  that  he  said 
that  his  father  had  life  insurance  and  some 
money  in  the  bank,  and  asked  the  witness 
to  come  down  and  look  over  the  papers  for 
him  and  tell  him  how  to  get  the  money. 
Another  witness  testified  that  less  than  a 
year  before  the  father  of  the  accused  was  as- 
sassinated the  accused  talked  to  the  witness 
about  the  fact  that  his  father  had  insurance 
on  his  life.  He  told  the  witness  that  he  was 
opposed  to  his  father  taking  life  insurance, 
as  the  latter  was  a  poor  man,  and,  in  the 
opinion  of  the  accused,  he  could  not  carry  it 
The  accused  did  not  tell  the  witness  to 
whom  the  policy  was  payable,  or  who  was 
the  beneficiary  under  it.  It  also  appeared 
that  Just  after  the  murder  the  accused  mov- 
ed Into  the  house  where  his  mother  lived  to 
reside  with  her.  The  effort  was  not  to  show 
that  the  father  actually  had  Insurance  up- 
on his  life,  or  that  the  son  was  the  bene- 
ficiary named  in  the  policy,  or  was  in  fact 
beneficially  interested  in  the  maturing  of  the 
poHcy  by  the  death  of  his  father.  The  evi- 
dence was  offered  to  show  that  the  accused 
spoke  of  his  father's  having  Insurance  upon 
his  life  and  also  having  some  money;  and 
that  he  was  asking  the  assistance  of  another 
to  collect  it  shortly  after  the  homicide.  What- 
ever may  have  been  the  fact  as  to  the  in- 
surance, in  the  form  In  which  the  evidence 
was  offered  at  the  second  trial,  it  was  ad- 
missible to  show  the  impression  on  the  mind 
of  t^e  accused  and  what  he  said  on  the  sub- 
ject of  the  insurance  and  other  property.  Its 
probative  force  may  not  have  been  great, 
and  It  may  not  have  strongly  indicated  a 
motive  for  the  terrible  crime  of  patricide. 
But,  whatever  may  have  been  its  proper 
weight  as  evidence.  It  was  admissible  in  con- 
nection with  the  other  testimony.  This  does 
not  confiict  with  the  opinion  of  Mr.  Justice 
Beck  above  quoted.     It  was  not  a  case  of 
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proving  the  actual  luBiirance  and  the  actual 
probability  of  benefit  thereunder  to  the  ac- 
cused, but  of  showing  his  statements,  which 
might  throw  light  on  his  impression  or  be- 
lief, and  on  the  question  of  possible  motire. 
The  expression,  *'the  beneficiary  under  the 
policy,"  used  by  Mr.  Justice  Becls,  was  not 
employed  in  a  narrow,  technical  sense;  but 
rather  in  the  broad  meaning  of  one  who 
would  be  benefited.  Nor  was  it  intended  to 
exclude  the  statement  of  the  accused  in  re- 
gard to  insurance,  if,  taken  in  connection 
with  the  other  testimony,  it  tended  to  show 
motive.  In  connection  with  the  other  evi- 
dence introduced,  it  was  legitimate  testimony 
for  the  consideration  of  the  jury. 

3.  E3rror  was  assigned  on  the  following 
charge  of  the  court:  *'In  this  case,  gentlemen, 
there  is  no  contention  that  the  killing  was 
done  in  self-defense,  or  under  circumstances 
of  Justification  under  the  law,  because,  if  one 
man  kills  another  in  self-defense,  it  must  be 
against  one  who  manifestly  intends  or  en- 
deavors, by  violence  or  surprise,  to  commit  a 
felony  upon  his  person.  And  then  the  bare 
fear  that  this  offense  was  about  to  be  com- 
mitted shall  not  be  sufficient  to  justify  the 
killing,  but  it  must  appear  that  the  circum- 
stances were  sufficient  to  excite  the  fears  of  a 
reasonable  man,  that  the  party  killing  really 
acted  upon  the  influence  of  these  fears,  and 
not  in  a  spirit  of  revenge.  This  would  apply 
if  self-defense  was  set  up  in  this  case.  But 
In  this  case  the  defendant  contends,  while  he 
admits  that  there  was  a  killing,  and  that  the 
killing  was  murder,  he  contends  that  he  is  not 
the  guilty  person,  that  he  had  nothing  to  do 
with  the  killing  of  J.  A.  Johnson,  his  father." 
It  was  urged  that  this  charge  injuriously  af- 
fected the  defendant,  whose  plea  of  not  guilty 
put  in  issue  all  the  material  allegations  of 
the  indictment;  and  that  there  was  nothing 
in  the  evidence,  the  statement  of  the  accused, 
or  any  admission  of  his  counsel  to  authorize 
it.  On  turning  to  the  statement  made  in  open 
court,  it  appears  that  the  accused  said:  "On 
the  5th  day  of  September,  when  my  father 
was  killed,  I  went  to  his  house — the  evening 
before  he  was  killed  that  night  ♦  ♦  ♦  If 
I  knowed  who  killed  my  father,  I  would  work 
30  years  to  break  his  neck — if  I  knew  who 
killed  him.  I  am  innocent  of  the  crime.  I 
never  done  it.  ♦  •  •  I  wore  a  No.  9 
[shoe]  at  the  time  the  murder  was  done.*' 
Thus  in  his  own  statement  he  spoke  of  his 
father  having  been  killed,  of  the  homicide  as 
being  a  crime,  and  one  for  which  he  would 
work  to  break  the  neck  of  the  perpetr.ator, 
and  then  in  terms  referred  to  it  as  a  murder ; 
but  he  denied  that  he  was  the  guilty  party. 
The  evidence  tended  to  show  that  the  deceas- 
ed was  assassinated  by  being  shot  with  a  gun 
loaded  with  budcshot,  and  that  the  crime  was 
committed  by  a  person  standing  on  the  out- 
side of  the  house  while  the  deceased  was 
seated  within.  A  witness  testified  that  the 
accused  had  said  that  it  would  never  be 
found  out  who  killed  his  father.    In  regard 


to  this  testimony  the  accused  (who  introduced 
no  evidence)  in  his  statement  said:  '*Bly  un- 
cle stated  about  me  saying  it  would  not  be 
found  out.  He  was  mistaken.  I  said  I  fear- 
ed it  never  would  be  found  out."  It  is  clear 
that  the  accused  did  not  make  or  rely  on 
any  contention  that  no  murder  had  been  com- 
mitted ;  but  himself  before  the  jury  referred 
to  and  treated  the  killing  as  a  murder,  but 
denied  that  he  was  the  guilty  party.  Under 
these  circumstances  there  was  no  cause  for  a 
mistrial  in  the  charge  quoted  above.  In 
Young  V.  State,  125  Ga.  687,  64  S,  E.  82,  the 
members  of  this  court  were  divided  in  opinion 
as  to  whether  the  facts  of  that  case  authoris- 
ed the  charge  given.  In  the  case  before  us 
we  are  all  agreed  that  there  was  no  ground 
for  a  reversal. 

4.  The  other  grounds  of  the  motion  for  a 
new  trial  do  not  require  extended  notice. 
There  was  no  error  for  any  reason  assigned. 
The  crime  was  apparently  an  assassination. 
There  were  no  eyewitnesses  to  the  homicid& 
Evidence  tending  to  show  that  the  accused 
was  the  perpetrator  of  the  deed  has  been 
twice  submitted  to  a  jury;  twice  have  they 
found  him  guilty;  and  each  time  their  find- 
ing has  been  approved  by  the  presiding  judge. 
After  the  first  verdict,  a  reversal  was  grant- 
ed on  account  of  an  error  of  law.  We  cannot 
say  that  the  verdict  was  without  sufficient 
support  in  the  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


OUtO  Qa.  27) 


JOHNSON  V.  STATE. 


(Supreme  Court  of  Georgia.     Jan.  31,   1908.) 

1.  Chimin AL  La w  —  Tbial  —  Instbuctionb  — 
Ck>NSTRucnon  as  a  Whole. 

The  charge  on  the  subject  of  the  presump- 
tion arising  from  proof  of  the  killing  was  in 
substantial  accord  with  the  ruling  in  Mann  v. 
State,  124  Ga.  760,  53  S.  B.  324,  4  Iv  R.  A. 
(N.  S.)  034,  and,  when  the  excerpt  to  which 
exception  was  taken  is  construed  in  the  l^ht  of 
the  entire  charge,  it  was  not  open  to  the^crUi- 
cism  that  the  court  failed  to  charge  the  ifury 
the  effect  of  evidence  of  an  accidental  or  t|Un- 
tentional  killing. 

[EkL  Note.— For  cases  in  point,  see  Cent  iSto. 
vol.  14,  Criminal  Law,  (  1990.J 

2.  Sake. 

When  taken  in  connection  with  the  ew- 
dence  and  the  entire  charge,  under  the  ruling  !% 
Brooks  V.  State,  114  Ga.  6,  39  S.  E>.  877,  th 
charge  that,  "when  an  officer  is  shot  and  killec 
by  one  whom  he  is  seeking  legally  to  arrest 
in  a  legal  manner,  the  offense  is  murder,  and 
not  manslaughter,"  was  not  erroneous. 

3.  Homicide— AppEAi/—HABin.E8S  Bbbob. 

Under  the  decision  in  Hill  v.  State,  41  Ga. 
484,  the  omission  by  the  court  to  charge  on  the 
subject  of  involuntary  manslaughter  in  the  com- 
mission of  an  unlawful  act,  based  on  the  theoiy 
of  an  accidental  discharge  of  the  pistol,  fur- 
ni^es  no  ground  for  reversal,  where  the  court 
charged  that  the  same  facts  on  which  instruc- 
tions as  to  involuntary  manslaughter  might  have 
been  based  would  result  in  the  acquittal  of  the 
accused.  Such  charge  was  more  favorable  to 
the  defendant  than  that  which  he  complains 
was  not  given. 
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4.  Gbiminai«  I/AW— Reception  of  Evidkncb— 
RxoPERiNo  Case— DiscBETioN  of  Coubt. 

Allowing  the  state  to  reopen  the  case,  and 
introduce  additional  evidence,  ^bs  a  matter 
within  the  sound  discretion  of  the  presiding 
judge,  and  there  was  nothing  to  show  that  such 
discretion  was  abused. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig. 
vol.   14,  Criminal  Law,   f   1619.] 

5.  Same. 

The  charge  complained  of  in  the  ninth 
ground  of  the  motion  for  new  trial  was  not  er- 
roneous for  any  of  the  reasons  assigned  in  such 
ground. 

6.  Sams. 

There  was  n6thing  in  any  of  the  other 
grounds  of  the  motion  for  new  trial  which  re- 
quires a  reversal.  The  evidence  was  sufllcient 
to  support  the  verdict;  and  the  refusal  of  a 
new  trial  was  not  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  L.  S.  Roan,  Judge. 

Andrew  Johnson  was  convicted  of  homicide, 
and  he  brings  error.    Affirmed. 

W.  R.  Hammond  and  Judson  Chapman,  for 
plaintiff  in  error.  C.  D.  Hill,  Sol.  Gen.,  and 
Jna  C.  Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  1.  Complaint  is  made  that 
the  court  instructed  the  jury  as  follows: 
"Now,  gentlemen,  as  before  said,  he  commen- 
ces this  trial  with  the  presumption  of  inno- 
cence In  his  favor;  but  I  charge  you  that, 
when  the  iLilling  is  shown.  If  it  is  shown  to 
be  the  act  of  the  prisoner,  and  if  It  Is  shown 
that  Manier  was  killed,  as  charged  in  this 
bill  of  indictment,  by  being  shot  to  death 
with  a  pistol,  if  the  evidence  shows  that  this 
defendant  here  did  the  killing,  then  the  bur- 
den is  cast  upon  the  defendant  to  either  jus- 
tify the  killing  or  to  show  something  to  miti- 
gate it"  The  ground  of  exception  was  that 
the  court  failed  to  explain  to  the  jury  that. 
If  the  killing  was  done  by  the  defendant  ac- 
cidently  or  unintentionally,  then  such  killing 
would  not  cast  the  burden  upon 'the  defend- 
ant of  justifying  it  or  mitigating  it,  and,  fur- 
ther, because  the  charge  did  not  "explain  to 
the  jury  that  an  accidental  killing  would  not 
cast  the  burden  on  the  defendant."  In  ad- 
dition to  the  excerpt  complained  of,  the  judge 
charged  in  connection  therewith  that  "the 
evidence  to  do  this,  to  justify  it  or  to  miti- 
gate it,  or  to  excuse  it,  may  come  from  evi- 
dence offered  by  the  state  to  prove  the  homi- 
cide, or  it  may  come  from  the  evidence  of- 
fered by  the  defendant,  or  from  the  defend- 
ant's statement,  if  you  believe  it."  The  charge 
as  a  whole  was  substantially  the  same  as 
was  delivered  in  the  case  of  Mann  v.  State, 
which  was  considered  and  approved  in  124 
Ga.  760,  53  S.  B.  324,  4  L.  R-  A.  (N.  S.)  934. 
In  immediate  connection  with  that  portion  of 
the  charge  to  which  reference  has  been  made, 
the  judge  did  not  explain  that,  if  the  killing 
was  done  by  the  defendant  accidentally  or 
unintentionally,  such  killing  would  not  cast 
the  burden  upon  the  defendant  of  justifying 
or  mitigating  it,  but  in  the  last  part  of  the 
charge  the  court  did  instruct  the  jury  that 
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if  they  believed  that,  in  a  struggle  over  the 
pistol,  without  any  intention  to  shoot  the 
officer,  the  pistol  was  accidentally  discharged 
and  killed  the  officer,  the  defendant  could  not 
be  found  guilty.  Taking  the  charge  as  a 
whole,  it  is  not  subject  to  the  criticism  of 
counsel  for  plaintiff  in  error,  to  which  we 
have  already  referred. 

2.  The  court  instructed  the  jury  that 
"when  an  officer  is  shot  and  killed  by  one 
whom  he  is  seeking  legally  to  arrest  in  a 
legal  manner,  the  offense  is  murder,  and  not 
manslaughter."  Error  is  assigned  upon  this 
charge  because  it  did  not  state  the  law  cor- 
rectly, and  because  it  excluded  from  the  jury 
the  defendant's  defense  that  the  killing  was 
not  done  with  malice,  and  for  this  reason 
was  not  murder..  Under  the  ruling  in  the 
case  of  Brooks  v.  State,  114  Ga.  6-8,  39  S.  B. 
877,  the  charge  complained  of,  taken  in  con- 
nection with  the  evidence  and  the  entire 
charge,  was  not  erroneous.  Elsewhere  in  tho 
charge  the  court  submitted  to  the  jury  the 
question  of  whether  the  killing' was  done  to 
prevent  a  legal  arrest 

3.  Error  is  assigned  upon  the  failure  of 
the  judge,  in  his  charge  to  the  jury,  to  ex- 
plain and  define  the  law  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act  but  confining  the  jury  to  the  issue  of 
murder,  voluntary  manslaughter,  and  justi- 
fiable homicide.  In  connection  with  this 
ground  of  the  njotion  for  new  trial,  the  judge 
certifies  that  it  is  to  be  considered  in  the 
light  of  the  charge  taken  as  a  whole  and  the 
evidence  in  the  case,  and  that  the  court  did 
charge  the  jury  that  if  the  pistol,  in  the 
struggle  over  it  went  off  accidentally,  with- 
out intention  to  shoot  the  officer,  and  the  of- 
ficer was  killed  by  such  accidental  discharge 
of  the  pistol,  the  defendant  could  not  be 
foimd  guilty.  It  is  Insisted  that,  while  the 
law  of  involuntary  manslaughter  In  the  com- 
mission of  an  unlawful  act  was  not  given  In 
charge  to  the  jury,  the  charge  which  was 
given  was  more  to  the  advantage  of  the  pris- 
oner than  a  charge  upon  the  law  which  it  is 
contended  should  have  been  made.  This  con- 
tention is  supported  by  the  ruling  in  the  case 
of  Hill  V.  State,  41  Ga.  484,  where  it  is  said : 
"When  the  omission  to  give  a  charge  by  the 
court  is  supplied  by  the  judge  giving  a  more 
favorable  charge  than  the  law  of  the  case  au- 
thorized, held,  that  this  omission  was  not  er- 
ror." It  happens  that  the  case  cited  Involved 
an  assignment  of  error  upon  the  omission  of 
the  judg^  to  charge  the  law  of  Involuntary 
manslaughter  In  the  commission  of  an  unlaw- 
ful act  The  tenth  division  of  the  oplnjon 
deals  with  the  assignment  of  error,  and  dis- 
closes such  facts  as  show  the  ruling  to  be 
controlling  In  the  case  now  under  consid- 
eration. 

4.  In  another  ground  of  the  motion  for  new 
trial,  the  plaintiff  in  error  complains  that 
after  the  state  had  closed  its  case  and  the 
defendant  had  closed  his  evidence  in  reply, 
the  court  permitted  a  witness  for  the  state  to 
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testify,  over  objection  made  by  defendant's 
counsel,  that  the  "evidence  was  not  In  rebut- 
tal of  anything  offered  by  the  defendant,  and 
It  was  not  competent  for  the  state  to  intro- 
duce additional  evidence  In  chief,  after  hav- 
ing closed  In  chief,  and  after  the  defendant 
had  closed."  This  was  a  matter  in  the  dis- 
cretion of  the  court,  and,  under  the  ruling  in 
Cooper  V.  State,  103  Ga.  63,  29  S.  E.  439,  did 
not  require  the  grant  of  a  new  trial. 

5.  A  certain  excerpt  from  the  charge  was 
assigned  as  erroneous,  the  grounds  of  error 
alleged  being  in  effect  (a)  that  the  court  con- 
fined the  Jury  to  the  question  of  whether  the 
officer  used  excessive  force  in  making  the  ar- 
rest; (b)  that  the  language  employed  was 
calculated  to  prejudice  the  minds  of  the 
Jury;  (c)  that  the  charge  In  regard  to  the 
commission  of  an  offense  by  the  djB^endant 
in  the  pre!sence  of  an  officer  waia  not  Justi- 
fied, by  the  evidence,  it  not  having  been  made 
to  appear  with  sufficient  legal  certainty  that 
the  defendant  was  committing  any  offense 
against  any  law,  state  or  municipal,  or  that 
such'ofifense  was  being  committed  in  the  pres- 
ence of  the  officer,  or  that  the  officer  was 
seeking  to  arrest  him  therefor.  We  do  not 
think  that  the  charge  excepted  to  is  subject 
to  any  of  the  criticism  made  upon  It  The 
charge  began  by  saying :  "I  charge  you  that 
If  you  believe  beyond  a  reasonable  doubt  from 
the  evidence  in  this  case  that  this  defendant 
on  trial,  Andrew  Johnson,  in  this  county,  on 
or  about  the  time  charged  in  the  bill  of  in- 
dictment, if  be  committed  a  crime — that  Is,  if 
he  had  violated  the  law  in  the  presence  of 
this  officer — and  this  officer,  in  furtherance  of 
his  duty,  was  making  an  effort  in  a  legal  way 
to  place  this  man  under  arrest,  •  •  •  and 
if  he  made  the  effort  to  arrest  him  for  an  of- 
fense committed  in  his  presence,  and  that  effort 
was  in  a  legal  way — ^that  is,  if  he  did  not  ex- 
ceed his  authority  in  putting  him  under  arrest, 
if  he  did  not  use  any  excessive  force — "  etc. 
This  quotation  shows  on  its  face  that  the  pre- 
siding Judge  did  not  confine  the  Jury  to  the 
consideration  of  whether  the  force  used  by 
the  officer  in  making  the  arrest  was  exces- 
sive, but  submitted  to  them  to  determine 
whether  an  offense  against  the  law  was  com- 
mitted in  his  presence,  and  whether  he  made 
the  arrest  therefor,  as  well  as  whether  he 
used  unnecessary  or  excessive  force  in  mak- 
ing the  arrest  There  was  nothing  in  the 
language  of  the  court  calculated  to  prejudice 
the  Jury  against  the  defendant  There  was 
sufficient  evidence  to  authorize  a  charge  on 
the  subject  of  whether  the  defendaht  commit- 
ted an  offense  in  the  presence  of  the  officer. 
The  testimony  of  the  witnesses,  taken  in 
connection  with  the  defendant's  statement, 
tended  to  show  that  the  defendant  at  the 
time  of  the  attempted  arrest  was  in  an  in- 
toxicated condition,  and  using  profane  lan- 
guage on  the  public  highway  in  the  city  of 
Atlanta  (a  misdemeanor  under  the  act  of 
1905.  See  Acts  1905,  p.  114),  and  also  that 
hp  was  carrying  a  concealed  pistol,  which  he 


endeavored  to  draw  when  the  attempt  was 
made  to  arrest  him,  and  that  the  arrest  was 
for  one  or  both  of  these  offenses. 

6.  None  of  the  other  grounds  of  the  mo- 
tion for  new  trial  require  a  reversal.  The 
evidence  was  sufficient  to  show  that  the  ac- 
cused was  violating  the  law  of  the  state  in 
the  presence  of  a  police  officer  of  the  city  of 
Atlanta  within  the  city,  and  that,  upon  an  ef- 
fort of  the  officer  to  arrest  him  for  such  viola- 
tion of  law,  he  drew  a  pistol  and  shot  the 
policeman,  causing  his  death.  The  Jury  were 
authorized  to  find  hfm  guilty  of  murder,  and 
the  motion  for  new  trial  presents  no  reason 
sufficient  to  require  Interference  with  the  ver- 
dict 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(129  Ga.  844) 

LOUISVILLE  &  N.   R.  CO.  et  al.  v.  VAR- 

NER. 

(Supreme  Court  of  Georgia.    Feb.  3,  1908.) 

1.  Witnesses  ~  Impeachment  —  Competency 
OF  Impeaching  Testimony— New  Tbial. 

On  the  trial  of  a  damage  suit  for  personal 
injuries,  testimony  by  the  defendant's  witness 
to  the  effect  that,  after  ample  opportunity,  the 
plaintiff  did  not  tell  the  witness  that  he  was  in- 
jured, or  to  the  effect  that  the  witness  had  not 
heard  that  the  plaintiff  was  injured,  is  not  in- 
consistent with  and  cannot  be  impeached  by  tes- 
timony of  the  plaintiff's  witness  to  the  effect 
that  on  some  occasion,  not  shown  to  be  identical 
with  that  referred  to  by  defendant's  witness, 
the  plaintiff  did  declare  to  such  witness  the  fact 
that  he  had  been  injured.  The  declarations  of 
the  latter  kind  not  shown  to  have  been  made 
under  such  circumstances  as  to  form  a  part  of 
the  res  gestae,  nor  in  the  presence  of  the 'defend- 
ant, are  inadmissible  as  evidence  at  the  in- 
stance of  the  plaintiff.  When  admitted  over 
appropriate  objection,  if  the  conflict  of  evi- 
dence is  sharp  on  the  issue  as  to  whether  the 
plaintiff  was  In  fact  injured,  the  error  of  ad- 
mitting such  evidence  will  require  the  grant  of 
a  new  trial,  on  motion  of  the  defendant. 

[Bid.  Note.-rFor  cases  in  i>oint.  see  Cent.  Dig* 
vol.  50,  Witnesses,  §§  1276.  1277 ;  vol.  37,  New 
Trial,  H  51-56.] 

2.  Rah^boads  —  Injuries    to    Persons    Un- 
loading  Freight— Variance. 

In  a  suit  against  a  railroad  company  for 
damages,  where  the  petition  alleges  that  the 
plaintiff  was  injured  while  in  a  freight  car, 
unloading  freight  into  a  wagon,  and  where  the 
proof  is  that  the  plaintiff  was  injured  while 
standing  in  the  freight  car,  with  one  foot  out 
upon  the  wagon,  engaged  in  an  effort  to  remove 
a  piece  of  machinery  from  the  car  into  the 
wagon,  there  is  no  such  variance  between  the 
proof  and  the  allegations  as  would  prevent  a  re- 
covery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $  911.] 

3.  Same. 

Upon  other  points,  wherein  it  was  insisted 
that  there  was  a  variance  between  the  proof 
and  the  pleadings,  though  conflicting,  there  was 
some  evidence  fully  sustaining  the  allegations, 
thereby  avoiding  the  question  of  variance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  by  W.  P.  Vamer  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  oth- 
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Judgment  for  plaintiff,  and  defendants 
bring  error.    Reversed. 

Jos.  B.  &  Bryan  Gumming  and  Foster  & 
Butler,  for  plaintiffs  in  error.  Williford  & 
Middlebrooks,  for  defendant  in  error. 

ATKINSON,' J.  1.  This  was  an  action  to 
recover  damages  for  personal  injuries.  On 
the  trial  a  witness  for  the  plaintiff  was  per- 
mitted to  testify:  •'l  asked  him  [Varner] 
what  was  the  matter  with  him,  and  he  said 
the  train  hurt  him.*'  Another  witness  was 
permitted  to  testify:  "He  [Varner]  made 
complaint  of  the  injury  he  had  received  the 
Saturday  before  at  Rutledge  by  the  railroad." 
The  court  admitted  this  evidence,  over  ob- 
jection, as  being  in  rebuttal  of  the  testimony 
of  other  witnesses,  who  had  stated  that  he 
had  made  no  complaint  to  them  of  his  in- 
juries, and  that  they  had  never  heard  that 
he  was  injured.  If  the  evidence  admitted 
had  showed  that  complaint  was  made  to  any 
of  these  witnesses  or  in  their  presence  or  hear- 
ing, it  would  have  been  in  rebuttal  of  their 
evidence.  But  it  does  not  rebut  testimony 
by  A.  that  no  complaint  was  made  to  him  to 
show  that  complaint  was  made  to  B. ;  nor, 
when  A.  testifies  that  he  never  heard  of  a 
complaint,  does  it  conflict  with  this  to  show 
that  B.  had  heard  of  such  a  complaint,  unless 
A.  was  present  when  it  was  made.  Admis- 
sions or  implied  admissions  may  be  introduc- 
ed against  a  party,  feut  this  does  not  au- 
thorize evidence  of  self-serving  statements 
made  by  him  at  other  times  and  to  other  per- 
sons. That  a  party  makes  an  admission  at 
one  time  against  his  interest  does  not  author- 
ize proof  of  statements  in  his  own  favor,  at 
other  times  and  places,  if  not  admissible  on 
the  theory  of  rebutting  the  testimony  of  wit- 
nesses, which  it  was  not  in  this  case,  as 
shown  above.  Nor  were  the  statements  any 
part  of  the  res  gestse.  In  principle  this  iB 
quite  similar  to  the  evidence  ruled  inadmis- 
sible in  Cook  V.  State,  124  Qa.  653,  53  S.  B. 
104,  and  McBride  v.  Georgia  Ry.  &  Electric 
Co.,  125  Ga.  515,  54  S.  E.  674  (4).  The  only 
question  is:  Was  the  error  in  admitting  the 
testimony  of  such  character  as  to  require  an 
interference  with  the  discretion  of  the  trial 
court  in  refusing  to  grant  a  new  trial.  The 
allegations  of  injury  on  the  one  hand  and 
denial  on  the  other  presented  one  of  the  vital 
issues  involved  in  the  case.  Upon  that  ques- 
tion the  conflict  of  evidence  was  sharp.  The 
plaintiff  has  testifled  in  his  own  behalf,  and 
the  credibility  of  his  testimony  was  involved. 
Proof  of  the  previous  declarations  bore  di- 
rectly upon,  these  matters,  and  tended  to  give 
additional  strength  to  the  credibility  of  the 
testimony  of  the  plaintiff.  It  may  be  that 
the  Jury  attributed  substantial  weight  to 
these  declarationa  It  was  impossible  for 
the  court,  as  a  matter  of  law,  to  determine 
what  effect,  they  had  upon  the  jury.  Under 
these  circumstances  the  error  must  be  re- 
garded as  harmful,  and  the  judgment  revers- 
ed on  this  ground.    See  Savannah  Ry.  Co.  t. 


Holland,  82  Ga.  257,  10  S.  E.  200,  14  Am.  St 
Rep.  158;  Augusta  R,  Co.  v.  Randall,  79  Ga. 
304,  4  S.  B.  674  (3) ;  Atlanta  St.  R.  Co.  v. 
Walker,  93  Ga.  462,  21  S.  E.  4& 

2.  It  was  alleged,  in  substance,  that,  by 
authority  of  the  defendant's  agent,  the  plain- 
tiff went  into  a  certain  freight*  car  of  the 
defendant,  standing  on  the  side  track,  for  the 
purpose  of  removing  therefrom  certain  freight 
and  loading  it  onto  a  wagon  brought  there 
to  receive  it;  that  while  so  engaged,  "and 
just  as  he  was  placing  the  freight  in  the 
wagon,"  an  east-bound  local  freight  train 
on  the  defendant's  line  of  road,  by  means  of  a 
running  or  flying  switch,  seht  a  car  in  upon 
the  side  track  at  a  rapid  rate,  which  ran 
against  the  car  "in  which  petitioner  was," 
giving  it  a  sudden  jolt,  causing  it  to  move 
30  feet,  throwing  petitioner  from  the  car  **in 
and  on  which  he  was  standing,"  and  causing 
him  to  fall  "between  the  side  of  the  car,  then 
moving,  and  the  wagon,  standing  beside  to 
receive  the  freight,"  and  inflicting  personal 
injuries.  The  proof  was  that  the  freight  con- 
sisted of  machinery,  and  that  the  plaintiff, 
standing  with  one  foot  In  the  car  and  the 
other  resting  on  the  wagon,  was  making  an 
effort  to  remove  the  machinery  from  the  car 
to  the  wagon  at  the  Instant  of  the  collision. 
In  the  motion  for  new  trial  the  defendant 
makes  the  point  that  there  Is  such .  variance 
between  the  allegations  and  the  proof  rela- 
tive to  plaintifTs  position  at  the  time  of  the 
Injury  as  to  prevent  a  recovery.  It  was  in- 
sisted that  the  affirmative  and  uncontradicted 
proof  that  the  plaintiff  had  one  foot  resting 
on  the  wagon  was  Inconsistent  with  the  al- 
legation that  he  was  in  the  car;  and  this  \a 
relied  upon  as  showing  such  variance  as 
would  prevent  a  recovery.  We  cannot  agree 
that  this  makes  a  substantial  variance  be- 
tween the  proof  and  the  pleadings.  The  al- 
legations informed  the  defendant  that  the 
plaintiff  was  in  the  car,  but  engaged  in  un- 
loading freight  from  the  car  into  the  wagon. 
Such  employment  would  naturally  Involve  his 
being  in  and  out  of  the  car.  Standing  in  the 
position  with  one  foot  on  the  wagon  and  the 
other  in  the  car,  it  could  nbt  be  said  that 
the  plaintiff  was  wholly  out  of  the  car.  Such 
position  could  be  readily  anticipated  from  the 
performance  of  such  service  as  that  in  which 
it  was  alleged  by  the  petition  he  was  engag- 
ed. If  another  suit  should  be  instituted  by 
the  plaintiff,  alleging  the  facts  introduced  in 
evidence  upon  the  trial  of  this  case,  the  al- 
legations of  the  petition  in  the  present  case 
w^ould  enable  the  defendant  to  plead  a  former 
judgment  in  defense  of  the  second  action.  In 
22  Enc.  PI.  &  Pr.  p.  537,  it  is  said:  "The  rule 
that  the  allegations  and  proof  must  cor- 
respond is  intended  to  answer  the  double  pur- 
pose of  distincfly  and  specifically  advising  the 
opposite  party  of  what  he  is  called  upon  to 
answer,  so  as  to  enable  him  properly  to  make 
out  his  case  and  to  prevent  his  being  taken 
by  surprise  in  the  testimony  at  the  trial,  and 
of  preserving  an  unerring  record  of  the  cause 
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of  action  as  a  protection  against  other  pro- 
ceeding based  upon  the  same  cause."  Ap- 
plied to  the  case  at  bar,  this  rule  completely 
answers  the  contention  that  there  was  a  sub- 
stantial variance  between  the  proof  and  the 
pleadings  with  regard  to  the  position  of  the 
plaintiff  at  the  time  of  the  injury. 

3.  It  was  contended  that  upon  other  points 
there  was  such  yariance  between  the  proof 
and  the  pleadings  as  to  prevent  a  recovery; 
but,  upon  a  careful  examination,  the  evidence 
was  not  without  conflict  with  respect  to  them, 
there  being  some  evidence  to  support  the  ma- 
terial allegations  of  the  petition  upon  each 
point  where  It  was  insisted  that  there  was  a 
variance  between  the  proof  and  the  plead- 
ings. The  question  of  variance  between  the 
pleadings  and  proof,  therefore,  need  not  be 
further  discussed. 

Judgm^t  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
aide. 


(130  Ga.  4S) 

LEE  et  al.  v.  TUCKER  et  al. 
(Supreme  Court  of  Georgia.    Jan.  31.  190S.) 

1.  Counties— County    Seat— Removal— Pe- 
tition—Statutory  Provisions. 

The  statute  requires  a  petition  for  the  re- 
moval or  change  of  a  county  site  to  be  signed 
by  two-fifths  of  the  poll  tax  payers,  as  shown 
by  the  tax  receiver's  digest  last  made  out.  Pol. 
Code  1895,  §  391.  The  county  of  Ben  Hill  was 
formed  partly  from  territory  taken  from  Irwin 
county,  which  included  two  militia  districts  in 
their  entirety.  A  petition  to  remove  the  county 
site  of  Irwin  county,  filed  after  the  formation 
of  Ben  Hill  county,  but  before  the  tax  receiver 
of  Irwin  county  had  compiled  a  new  digest,  suf- 
ficiently complies  with  the  statute  if  it  contains 
the  signatures  of  two-fifths  of  the  poll  tax  pay- 
ers on  the  tax  receiver's  digest  of  Irwin  county 
last  made  out,  after  deducting  therefrom  the 
names  of  the  poll  tax  payers  of  the  transferred 
militia  districts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  S  35.] 

2.  Statutes— Determination  of  Validity  of 
Enactment— Judicial  Authority. 

When  the  right  to  enact  a  law  depends  up- 
on the  existence  of  facts,  it  is  to  be  presumed 
that  the  legislature  investigated  and  was  satis- 
fied that  the  facts  did  exist  before  enacting  the 
law.  A  provision  in  a  general  act  that  in  a  giv- 
en case  the  certificate  of  a  certain  public  offi- 
cer "shall  be  suflScient  evidence"  of  the  exist- 
ence of  facts  prerequisite  to  the  legislation  does 
not  necessarily  preclude  the  Legislature  from 
ascertaining  by  other  appropriate  means  the 
existence  of  such  facts.  When  the  journals  of 
the  General  Assembly  show  nothing  to  the  con- 
trary, the  existence  of  the  facts  which  are  a 
necessary  preliminary  to  the  particular  legisla- 
tion cannot  be  inquired  into  by  the  judicial  de- 
partment of  the  government. 

lEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  53.] 

8.  Same— Effect  of   Partial  Invalidity. 

The  act  of  1878-9,  p.  44  (Pol.  Code  1895, 
§§  391-394),  does  not  fall  because  of  its  conflict 
with  the  Constitution  as  to  the  number  of  votes 
required  to  remove  or  change  a  county  site. 

The  sole  purpose  of  the  act  was  to  provide 
maphinery  to  carry  out  the  constitutional  pro- 
vision  relative  to  a  change  of  county  sites  by 
providing  an  election.    By  striking  out  its  re- 
.  quirement  as  to  the  necessary  number  of  votes. 


which  was  already  fixed  by  the  Constitution, 
the  act  remains  complete  in  itself  and  capable 
of  being  carried  out  in  accordance  with  the  leg- 
islative intent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  44,  Statutes,  SS  5S-66.] 

4.  Same}— Construction- MiSNOMXB. 

Where  the  title  of  an  act  is  *'An  act  to 
change  the  county  site  of  Irwin  county,  in  the 
state  of  Georgia,  from.Irwinville,  in  said  coun- 
ty, to  Ocilla  in  said  county,"  and  in  the  body 
of  the  act  it  is  declared  'that  the  county  site  be 
changed  from  "the  town  of  Irwinville"  to  **the 
town  of  Ocilla,"  the  act  is  not  void  because 
Ocilla  was  incorporated  as  a  city,  and  not  as  a 
town,  at  the  time  of  its  passage  by  the  (Jeneral 
Assembly.  The  essential  element  is  the  identity 
of  place,  and  this  is  clear  and  convincing  from 
the  act. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  44,  Statutes,  §  279.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Irwin  County; 
U.  V.  Whipple,  Judge. 

Equitable  petition  by  J.  M.  Lee  and  others 
against  L.  R.  Tucker  and  others,  commission- 
ers of  roads  and  revenues.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.   Affirmed. 

Hal  Lawson,  for  plaintiffs  in  error.  Mc- 
Donald &  Quincey  and  H.  E.  Oxford,  for  de- 
fendants Jn  error. 


EVANS,  P.  J.  J.  M.  Lee  and  others,  as 
citizens  and  taxpayers  of  Irwin  county,  filed 
an  equitable  petition  against  Tucker  and 
Fletcher,  commissioners  of  roads  and  reve- 
nues of  Irwin  county,. seeking  to  enjoin  them 
from  removing  the  courthouse  from  Irwin- 
ville  to  Ocilla,  upon  the  grounds  that  the  elec- 
tion to  determine  whether  the  county  site 
should  be  removed  was  illegal  and  void,  and 
the  act  of  the  Legislature  authorizing  the  re- 
moval was  unconstitutional,  null,  and  void. 
The  following  facts  appear  from  the  evidence 
in  the  case:  By  a  constitutional  amendment 
duly  passed  and  ratified  in  1906,  the  county  of 
Ben  Hill  was  created  out  of  territory  former- 
ly embraced  in  the  counties  of  Irwin  and  Wil- 
cox. Two  entire  militia  districts  and  por- 
tions of  three  others  were  taken  from  the  ter- 
ritory of  Irwin  county.  On  April  29,  1907,  a 
petition  was  presented  to  the  ordinary  of  Ir- 
win county,  requesting  that  an  election  be 
called  for  the  purpose  of  submitting  to  the 
voters  of  Irwin  county  the  question  of  remov- 
ing the  county  site  from  Irwinville,  signed  by 
two-flfths  of  the  poll  tax  payers  of  Irwin 
county,  as  shown  by  the  tax  digest  df  Irwin 
county  for  1906,  excluding  the  two  districts 
that  had  been  changed  to  Ben  Hill  county  in 
their  entirety.  In  arriving  at  the  conclusion 
that  two-flfths  of  the  poll  tax  payers  had 
signed  the  petition  for  an  election,  the  ordi- 
nary used  the  tax  digest  of  1906,  which  iu- 
cluded  the  names  of  the  poll  tax  payers  in- 
cluded in  that  portion  of  Irwin  county,  which 
was  at  the  time  the  petition  was.flled  includ- 
ed within  the  territory  of  Ben  Hill  county. 
The  names  of  those  poll  tax  payers  included 
in  the  two  districts  which  were  entirely  cut 
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off  Into  Ben  Hill  county,  as  shown  by  the  di- 
gest, were  not  considered  in  determining 
whether  the  requisite  number  of  signatories 
had  been  secured  to  the  petition,  but  only  the 
names  of  such  poll  tax  payers  as  were  in- 
eluded  In  the  remaining  portions  of  Irwin 
county,  and  in  the  three  districts  which  were 
partly  in  Irwin  and  partly  in  Ben  Hill  coun- 
ties. The  election  was  ordered  to  be  held  on 
June  12,  1907,  and  the  returns  of  this  elec- 
tion showed  that  two-thirds  of  those  voting 
thereat  favored  the  removal  of  the  county  site 
from  IrwinviUe  to  Ocilla.  The  election  was 
contested  under  the  provisions  of  the  act  of 
1897,  and  on  August  16th  the  Secretary  of 
State  rendered  his  decision  finding  that  more 
than  two-thirds  of  the  votes  legally  cast  at 
the  election  were  in  favor  of  the  removal  of 
the  county  site  from  IrwinviUe  to  Ocilla. 
The  Jonruals  of  the  House  and  Senate  showed 
that  the  bill  entitled.  "An  act  to  change  the 
county  site  of  Irwin  county,  in  the  state  of 
Gqor^a,  from  IrwinviUe,  in  said  county,  to 
Ocilla,  in  said  county,  and  for  other  pur- 
poses," was  introduced  in  the  Senate  and  read 
for  the  first  time  on  July  16,  1907,  for  the 
second  time  on  July  17th,  and  for  the  third 
time  on  August  8th,  when  it  was  duly  passed 
by  a  vote  of  39  for  and  1  against  the  bill. 
The  bill  was  referred  to  the  House  and  read 
for  the  first  time  on  August  9th,  for  the  sec- 
ond time  on  August  10th,  and  for  the  third 
time  on  August  17th,  when  it  was  duly  passed 
by  a  vote  of  140  for  and  10  against  the  bill. 
On  the  hearing  the  judge  refused  the  injunc- 
tion, and  plaintiffs. excepted. 

1.  It  is  contended  that  the  election  of  June 
12,  1907,  was  illegally  called,  because  two- 
fifths  of  the  qualified  voters  (as  shown  by  the 
tax  receiver's  digest  last  made  out)  of  Irwin 
county  had  not  signed  the  petition  for  remov- 
al. The  tax  digest  used  In  the  present  in- 
stance was  that  for  Irwin  county  for  1906. 
The  petition  was  filed  on  April  29,  1907,  be- 
fore the  tax  digest  for  that  year  had  been 
prepared.  The  Legislature  in  July,  1906, 
passed  an  act  amending  the  Ck}nstitut}on, 
whereby  Ben  Hill  county  was  created,  which 
amendment  was  duly  ratified  during  the  fall 
of  1906.  A  considerable  portion  of  the  terri- 
tory of  Ben  Hill  county  was  taken  from  Irwin 
county,  including  two  entire  militia  districts, 
and  in  determining  the  question  as  to  wheth- 
er two-fifths  of  the  poll  tax  payers  of  Irwin 
county,  as  shown  by  the  tax  digest  last  made 
out,  had  signed  the  petition  for  the  election, 
the  ordinary  did  not  consider  the  names  of 
those  poll  tax  payers  on  the  digest  whose 
places  of  residence  appeared  from  the  digest 
to  be  within  the  territorial  limits  of  the  two 
militia  districts  Included  in  their  entirety  in 
the  new  county  of  Ben  Hill.  Surely  only  poll 
tax  payers  of  Irwin  county  were  entitled  to 
petition  for  an  election  to  change  the  county 
site  of  Irwin  county.  It  was  no  longer  a  mat- 
ter of  concern  to  former  citizens  of  that  coun- 
ty who  had  been  transferred  to  the  new  coun- 


ty whether  its  county  site  was  changed  or 
not.  If  these  quondam  jresidents  of  Irwin 
county  who  had  been  thus  transferred  into  the 
new  county  of  Ben  Hill  were  to  be  considered 
In  determining  whether  the  required  number 
had  signed  the  petition,  they  w^ould  of  neces- 
sity have  had  the  right  to  sign  the  petition. 
If  this  were  true,  a  case  can  easily  be  imagin- 
ed where  such  former  residents  could  either 
call  or  prevent  an  election  In  the  county  from 
Which  they  had  been  transferred.  The  clear 
intendment  of  the  statute  is  that  none  but 
resident  poll  tax  payers  of  the  county  shall 
be  entitled  to  sign  the  petition,  and  only  those 
resident  poll  tax  payers  whose  names  appear 
upon  the  tax  digest  last  made  out.  It  does 
not  mean  that  such  taxpayers  as  have  moved 
from  the  county  since  the  digest  was  prepar- 
ed, or  who  have  beei\  changed  therefrom  by 
constitutional  amendment,  shall  be  consider- 
ed in  determining  whether  a  sufficient  number 
have  signed  the  petition,  but  It  merely  makes 
it  a  necessary  prerequisite  to  the  considera- 
tion of  any  poll  tax  payer  for  that  purpose 
that  his  name  should  have  been  on  the  tax 
receiver's  digest  last  made  out. 

2.  The  validity  of  the  act  approved  Au- 
gust 19,  1907,  changing  the  county  site  of  Ir- 
win county  from  IrwinviUe  to  Ocilla  (Acts 
1907,  p.  307),  was  attacked  because  the  act 
was  Introduced,  passed  by  the  Senate,  and 
read  in  the  House  the  first  and  second  time, 
before  the  Secretary  of  State  had  made  a 
finding  upon  the  contest  filed  before  him  of 
the  election  of  June  12,  1907.  It  is  contend- 
ed that  the  Legislature  was  without  legal 
power  to  take  any  step  in  the  matter  of  the 
passage  of  this  act  till  after  the  result  of  this 
contest  had  been  certified  to  it  by  the  Secre- 
tary of  State.  In  Cutcher  v.  Crawford,  105 
Ga.  181,  31  S.  E.  139,  it  was  held  that  a  cer- 
tified transcript  of  the  consolidated  return  of 
such  an  election  from  the  office  of  the  Secre- 
tary of  State  was  not  admissible  in  evidence 
for  the  purpose  of  showing  that  the  General 
Assembly,  in  acting  upon  such  a  bill  provid- 
ing for  such  removal,  did  not  have  legal  evi- 
dence showing  such  an  election  had  been 
held,  and  the  proper  majority  had  voted  for 
such  removal.  In  that  case  the  transcript 
showed  that  a  proper  majority  had  not  voted 
for  such  removal,  and  it  was  said  in  the 
opinion  in  that  case :  "If  such  evidence  were 
before  it,  we  are  bound  to  conclude  that  the 
same  was  not  satisfactory,  and  that  in  some 
other  way,  or  by  some  other  means,  it  became 
convinced  that  two-thirds  of  the  legal  voters 
voting  at  the  election  cast  their  ballots  in 
favor  of  the  removal."  The  act  In  the  pres- 
ent case  recites  (after  stating  In  detail  the 
various  steps  leading  up  to  the  election) 
that  "at  said  election  so  held  two-thirds  of 
the  legal  votes  cast  at  said  election  were  in 
favor  of  the  removal."  The  returns  of  the 
election,  and  the  finding  of  the  Secretary  of 
State,  subsequent  to  the  introuuction,  but 
prior  to  the  final  passage  of  the  bill,  show 
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that  this  was  true.  The  Constitution  pro- 
vides that  no  county  site  shall  be  changed 
"except  by  a  two-thirds  vote  of  the  qualified 
voters  of  the  county,  voting  at  an  election 
held  for  that  purpose,  and  a  two-thirds  vote 
of  the  General  Assembly."  Civ.  Code  1895, 
§  5927.  By  an  act  approved  October  8,  1879 
(Acts  1878-9,  p.  44),  now  embraced  in  the 
Political  Code  1895,  seetions  391-394,  the  Leg- 
islature provided  for  holding  an  election  to 
determine  whether  two-thirds  of  the  voters 
of  a  county  desired  such  a  change,  and  fur- 
ther providing  that  "the  Gteneral  Assembly 
next  convening  after  said  election  may  pro- 
vide for  the  removal  of  said  county  site  by 
appropriate  legislation."  A  section  of  this 
act  provides  that  the  certificate  of  the  Secre- 
tary of  State  showing  that  the  election  was 
held,  and  that  two-thirds  of  the  qualified 
voters  thereat  favored  removal  "shall  be 
sufficient  evidence  of  the  holding  of  said  elec- 
tion and  the  number  of  votes  cast."  But  the 
mere  fact  that  such  certificate  shall  be  suffi- 
cient evidence  is  in  no  sense  a  declaration 
that  it  shall  be  the  only  evidence  of  such 
fact  In  fact,  it  is  entirely  optional  with  the 
Legislature  whether  it  will  pass  such  a  bill 
even  where  there  has  been  an  election  author- 
izing it,  and  the  fact  that  it  has  such  a  dis- 
cretion would  indicate  that  It  would  be  en- 
tirely proper  for  the  Legislature  to  make  a 
full  investigation  of  the  circumstances  sur- 
rounding the  election,  and  no  limit  whatever 
is  suggested  upon  their  power  to  do  so,  or  as 
to  the  scope  of  their  investigation.  It  is  a 
matter  of  legislative  history  that  it  has  not 
felt  bound  to  follow  the  result  of  such  an 
election,  nor,  as  will  be  seen  from  the  Cutch- 
er  Case,  supra,  has  the  General  Assembly  re- 
frained from  passing  an  act  to  change  a  coun- 
ty site  in  spite  of  the  fact  that  the  certificate 
of  the  Secretary  of  State  showed  that  a  suffi- 
cient number  of  votes  favoring  such  change 
had  not  been  cast  at  such  election.  In  the 
present  case  the  evidence  fails  to  show  that 
the  journals  of  either  house  contained  any 
statement  of  how  notice  of  the  result  of  the 
election  was  received  by  the  Legislature,  but 
it  was  sought  to  establish  a  lack  of  such  in- 
formation on  the  part  of  the  Legislature 
here,  as  In  the  Cutcher  Case,  by  a  certificate 
of  the  Secretary  of  State.  Nor  is  the  law 
changed  in  this  regard  by  the  act  approved 
November  9,  1897  (Acts  1897,  p.  87),  provid- 
ing for  a  contest  of  such  elections  before  the 
Secretary  of  State.  In  the  eighth  paragraph 
of  the  first  section  of  this  act  it  is  provided 
that  the  Secretary  of  State  "shall  keep  on 
file  and  preserve  all  the  papers  in  such  con- 
tested cases,  and  transmit  the  same  to  the 
General  Assembly  when  required."  Nothing 
is  there  said  which  indicates  that  the  Legis- 
lature is  in  any  way  bound  by  his  finding, 
and  the  provision  that  all  the  papers  were 
to  be  kept  on  file,  and  transmitted  to  the 
General  Assembly  when  required,  would  in- 
dicate that  the  Legislature  might  pass  upon 
the  correctness  of  his  finding  from  the  pa- 


pers on  file,  as  well  as  by  any  other'  means  it 
might  see  fit  As  was  said  in  the  Cutcher 
Case,  supra :  "It  is  not  to  be  presumed  that 
the  General  Assembly  would  have  passed 
this  act  unless  satisfied  in  some  way  that  the 
proposal  to  remove  the  county  site  -♦  ♦  • 
was  in  popular  election  carried  by  the  requi- 
site constitutional  majority."  It  has  been 
held  by  this  court  with  reference  to  the  pro- 
vision of  the  Constitution  requiring  the  pub- 
lication of  notice  of  the  intention  to  ask  local 
legislation,  as  a  prerequisite  to  the  passage 
of  a  local  bill,  that  the  question  of  the  pre- 
liminary advertisement  of  such  a  bill  was 
for  determination  by  the  General  Assembly 
before  passing  the  bill  (Speer  v.  Athens,  85 
Ga.  49,  11  S.  E.  802,  9  L.  R,  A.  402 ;  Peed  v. 
McCrary,  94  Ga.  487,  21  S.  E.  232),  and  that 
"this  court  must  presume  that  the  requisite 
publication  was  made,  unless  the  contrary 
appears  from  the  journals  of  the  Legislature." 
Chamlee  v.  Davis,  115  Ga.  266,  271,  41  S. 
E.  691.  In  Stevenson  v.  Ck)lgan,  91  Gal. 
649,  21  Pac  1090,  14  L.  R.  A.  459,  25  J5n. 
St  Rep.  230,  it  was  said:  "When  the  right 
to  enact  a  law  depends  upon  the  existence  of 
facts,  it  is  the  duty  of  the  Legislature  before 
passing  the  bill,  and  of  the  Governor  before 
approving  it,  to  become  satisfied  in  some  ap- 
propriate way  that  the  facts  exist;  and  no 
authority  Is  conferred  upon  the  courts  to 
hear  evidence,  and  determine  as  a  question 
of  fact,  whether  these  co-ordinate  depart- 
ments of  the  state  government  have  properly 
discharged  such  duty."  See,  also,  Re  Tipton, 
28  Tex.  App.  438,  13  S.  W.  610,  8  L.  R.  A 
326.  If  in  Georgia  the  courts  have  any  such 
power  to  pass  upon  such  a  question  of  fact, 
it  is  at  least  clear  from  the  rulings  heretofore 
cited  that  they  can  consider  no  evidence  out- 
side of  the  journals  of  the  two  houses  of  the 
General  Assembly,  and,  unless  they  show  af- 
firmatively that  the  Legislature  acted  in  the 
face  of  or  contrary  to  a  constitutional  prohi- 
bition, it  will  be  conclusively  presumed  that 
It  did  not  so  act 

3.  It  is  contended  that  the  act  providing 
for  the  removal  of  the  county  site  from  Ir- 
winville  to  Ocilla  Is  unconstitutional,  because 
the  constitutional  provision  providing  that 
such  removal  may  take  place  under  certain 
conditions  is  not  self-executing,  and  the  act 
of  1879  providing  for  an  election  to  deter- 
mine the  issue  is  unconstitutional  and  void 
in  Its  entirety.  The  act  of  1879  is  alleged  to 
be  unconstitutional  because  it  is  therein  pro- 
vided that  the  certificate  of  the  Secretary  of 
State  shall  show  that  two-thirds  of  the  quali- 
fied voters  of  the  county  "as  Indicated  by  the 
tax  digest"  voted  in  favor  of  removal,  where- 
as, the  Constitution  requires  that  it  shall  be 
necessary  for  only  two-thirds  of  the  voters 
voting  at  the  election  to  vote  in  favor  of  re- 
moval. It  was  held  in  Wells  v.  Ragsdale, 
102  Ga.  53,  29  S.  B.  165,  that  so  much  of  the 
act  of  1879  as  required  that  two-thirds  of  the 
number  of  voters  "as  Indicated  by  the  tax 
digest"  should  signify  their  assent  to  a  re- 
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moval  was  repugnant  to  the  Constitution,  and 
to  that  extent  void,  inasmuch  as  it  imposes 
upon  the  right  to  removal  conditions  other 
than  those  expressed  in  the  constitutional 
provision  above  mentioned,  and  requires  a 
greater  number  of  votes  In  order  to  author- 
ize such  removal.  It  was  said  in  the  opin- 
ion in  that  case  on  page  60  of  102  Ga.,  page 
168  of  29  S.  E.,  that  "the  constitutional  pro- 
vision has  been  met  when  the  certificate  of 
the  Secretary  of  State  shows  that  the  elec- 
tion was  held,  and  that  two-thirds  of  the 
qualified  voters  of  the  county  voting  at  an 
election  held  for  that  purpose  voted  in  favor 
of  removal."  It  is  contended  that  this  un- 
constitutional provision  is  so  connected  with 
and  interwoven  with  the  rest  of  the  act  that 
it  is  impossible  to  separate  this  portion  from 
the  other  portions  of  the  act.  We  cannot 
agree  with  this  contention.  The  sole  purpose 
of  the  act  of  1879  was  to  provide  machinery 
to  carry  out  the  constitutional  provision  by 
providing  for  an  election.  The  unconstitu- 
tional provision  does  not  in  any  way  affect 
any  of  the  provisions  for  holding  the  elec- 
tion, nor  its  result.  It  merely  relates  to  a 
certificate  to  be  made  by  the  Secretary  of 
State  based  upon  the  returns  of  the  election 
filed  in  his  office.  It  requires  that  his  certifi- 
cate shall  show,  not  only  what  the  Constitu- 
tion requires  as  to  such  a  result,  but  an  ad- 
ditional fact  imposing  an  additional  condi- 
tion which  the  Constitution  does  not  require. 
This  certificate  is  merely  evidentiary  in  char- 
acter, and  can  in  no  way  affect  the  result  of 
the  election.  It  was  said  by  Chief  Justice 
Bleckley  in  Irwin  v.  Gregory,  86  Ga.  605, 
614,  13  S.  E.  120,  122:  "It  is  a  well-estab- 
lished principle  that,  unless  the  main  pur- 
pose of  a  statute  is  affected  by  the  unconsti- 
tutionality of  a  particular  provision,  the 
whole  act  is  not  thereby  defeated."  In  Mc- 
Pherson  v.  Blacker,  146  tJ.  S.  1,  13  Sup.  Ct 
3,  36  Jm  Ed.  869,  it  was  held  that  a  statute 
providing  for  the  election  of  presidential 
electors,  which  confiicted  with  the  act  of 
Congress  in  that  it  fixed  a  different  date  for 
the  electors  to  meet  and  give  their  vote,  was 
not  for  that  reason  void.  It  was  said  on 
page  41  of  346  U.  S.,  page  13  of  13  Sup.  Ct 
(36  L.  Ed.  869):  "Striking  out  the  day  for 
the  meeting  which  had  otherwise  been  deter- 
mined by  Congress,  the  act  remains  complete 
in  itself,  and  capable  of  being  carried  out  in 
accordance  with  the  legislative  intent."  In 
Dunn  v.  City  of  Great  Falls,  13  Mont.  58, 
31  Pac.  1017,  an  act  providing  that  cities  of 
a  certain  class  might  incur  a  bonded  indebt- 
edness of  4  per  cent,  of  their  assessed  value, 
though  in  confilct  with  the  Constitution, 
which  only  allowed  such  cities  to  become  in- 
debted 3  per  cent.,  was  held  to  be  void  only 
to  the  extent  of  the  repugnancy.  In  English 
V.  State,  31  Pla.  356,  12  South.  689,  it  was 
held  that  an  act  providing  that  every  grand 
jury  should  consist  of  12  persons  was  not 


rendered  invalid  by  the  assertion  therein  of 
ah  unconstitutional  provision  that  the  assent 
of  8  of  that  number  should  be  sufficient  for 
the  finding  of  an  indictment.  Black  on  In- 
terpretation of  Laws,  pp.  96,  97.  In  the  pres- 
ent case  the  unconstitutional  provision  can  be 
eliminated,  and  there  will  remain  a  complete, 
intelligible,  and  valid  statute,  which  clearly 
carries  out  the  legislative  intent. 

4.  The  ancillary  petition  attacked  the  act 
of  1907,  providing  for  the  removal  of  the 
courthouse,  on  the  ground  that  this  "bill  pro- 
vides in  the  body  thereof  that  the  county 
site  of  Irwin  county  shall  by  said  act  be 
changed  from  the  *town  of  Irwinville*  to  the 
*town  of  Ocilla,* "  and  there  is  not  within  the 
limits  of  Irwin  county  such  a  municipal  cor- 
poration as  the  town  of  Ocilla ;  but  there  is 
hi  the  county  the  "city  of  Ocilla."  The  title 
of  the  act  was :  "An  act  to  change  the  coun- 
ty site  of  Irwin  county,  in  the  state  of  Geor- 
gia, from  Irwinville,  in  said  county,  to  Ocilla, 
in  said  county,  and  for  other  purposes."  In 
the  body  of  the  act  Ocilla  is  referred  to  as 
the  "town  of  Ocilla."  The  charter  of  the 
"town  of  Ocilla"  was  repealed  by  an  act  ap- 
proved December  5,  1902  (Acts  1902,  p.  524), 
and  it  incorporated  as  a  city  by  an  act  ap- 
proved December  17,  1902  (Acts  1902,  p.  525). 
"A  misdescription  or  misnomer  in  a  statute 
will  not  vitiate  the  enactment  or  render  it 
inoperative,  provided  the  means  of  identify- 
ing the  person  or  thing  intended,  apart  from 
the  erroneous  description,  are  clear,  certain, 
and  convincing."  Black  on  Interpretation  of 
Laws,  80.  In  Mayor  of  Smithville  v.  Dis- 
pensary Com*rs,  125  Ga.  559,  54  S.  E.  539,  it 
is  held  that:  "The  word  *town'  is  often  used 
as  a  generic  term,  embracing  cities  as  well 
as  villages;  and,  when  the  expression  'in- 
corporated town'  is  used  in  an  act  of  the  Leg- 
islftture,  it  may  include  'cities,*  unless  the 
contrary  appears  from  the  whole  statute  to 
have  been  the  intent  of  the  legislative  body." 
In  Murphy  v.  Mayor  of  Waycross,  90  Ga.  36, 
15  S.  E.  817,  practically  the  same  question 
as  is  now  presented  was  ruled  upon.  An  act 
had  ^een  passed  to  authorize  the  establish- 
ment of  a  sewerage  system  for  the  "city  of 
Waycross,"  whereas  the  government  of  that 
municipality  was  vested  In  the  "mayor  and 
council  of  the  town  of  Waycross."  This  act 
was  upheld  upon  the  ground  that  it  clearly 
evidenced  the  intention  of  the  Legislature  to 
make  it  applicable  to  that  municipality.  The 
title  of  the  act  in  the  present  case  states  its 
object  to  be  to  remove  the  county  site  from 
Irwinville  to  Ocilla,  and  the  use  of  the  word 
"town"  as  applied  to  Ocilla  can  be  treated  as 
a  generic  term ;  but,  in  any  event,  the  clear 
legislative  intent  Is  manifested  by  the  provi- 
sions of  the  bill,  and  the  mere  misuse  of  the 
word  "town"  for  "city"  can  in  no  event  affect 
the  validity  of  the  act 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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HANCOCK  V.  THARPB  et  at 

(Supreme  Court  of  Georgia.    Jan.  31,  190S.) 

1.  JoiwT  Adventures  —  Rights   of  Parties 
Inter  Se. 

Whether  under  the  facts  of  this  case  the 
parties,  plaintiff  and  defendant,  were  strictly 
and  technically  tenants  in  common,  their  rights 
in^  and  relationship  to  the  property  in  contro- 
yersy  was  so  closely  analogous  to  the  rights  and 
relationship  of  tenants  in  common  in  and  to 
the  proijerty  held  in  common  that  the  plaintiflF 
was  entitled  to  the  same  relief  against  the  de- 
fendants as  one  co-tenant  would  be  entitled  to 
against  another  co-tenant  who  seeks  to  inter- 
fere unlaw*fuly  with  the  legitimate  uae  and  en- 
joyment of  the  common  party. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Joint  Adventures,  §  3.1 

2.  Tenancy  in  Common— Injury  to  Cokmon 
Property— Injunction. 

In  case  of  injury  to  the  common  property, 

"or   of   the  unlawful   interference   with-  its  use 

and  enjoyment  by  a  co-tenant,  relief  may  be  had 

by  injunction  at  the  suit  of  the  other  co-tenant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  45,  Tenancy  in  Qommon,  §§  104,  109.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  C.  R.  Hancock  against  B.  F, 
Tharpe  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Reversed. 

This  was  a  petition  for  injunction  brought 
by  Hancock  against  Tharpe  and  others,  con- 
taining the  following  allegations:  In  the 
fall  of  1906  plaintiff  and  defendants  entered 
into  an  agreement  whereby  said  parties  un- 
dertook to  construct  a  short-Une  telephone 
from  the  residence  of  one  Tucker  to  Tharpe, 
Ga.,  a  distance  of  about  four  miles.  The 
said  Tucker  already  had  a  telephone  line 
from  his  said  residence  to  Byron,  Qa.,  and 
agreed  to  permit  his  private  line  to  be  con- 
nected with  the  proposed  line  to  be  built 
by  the  plaintiff  and  defendants,  thus  making 
a  continuous  line  of  telephones  extending 
from  Byron,  Ga.,  to  Tharpe,  Ga.;  it  being 
agreed  that  all  parties,  including  said  Tucker, 
should  have  joint  use  of  said  line.  "After 
agreeing  with  said  Tucker,  petitioner  abd  de- 
fendants agreed  among  themselves  as  to  the 
construction  of  tlie  line  which  was  to  be  con- 
nected with  the  line  of  the  said  Tucker,  said 
agreement  being  that  each  of  the  four  par- 
ties [petitioner  and  the  three  defendants] 
should  share  equally  in  the  expense  and  labor 
of  the  undertaking,  and  each  party  to  be  al- 
lowed to  use  the  line,  •  •  •  said  line  to 
be  the  common  property  of  all  the  parties 
when  built  No  provision  was  made  for  the 
dissolution  of  the  partnership  thus  organized 
for  the  sole  pur];)ose  of  the  construction  of 
said  short  line.  The  property  is  joint  prop- 
erty. The  use  is  joint  use.  In  pursuance  to 
said  agreement,  said  line  was  completed  on  or 
about  the  date  of  October  16,  1906."  It  is 
further  alleged  that  the  defendants  became 
Involved  In  a  controversy  with  one  Bateman, 
claiming  that  said  Bateman,  while  not  con- 
tributing to  the  expense  of  constructing  said 


line  of  telephone,  was  in  the  habit  of  using 
same  at  petitioner's  store,  and,  "In  order  to 
prevent  said  Bateman  from  using  said  line, 
defendants  cut  'said  Line  about  a  mile  and  a 
half  from  petitioner's  house,"  thus  depriving 
petitioner  of  the  use  of  the  greater  part  of 
the  line.  It  is  also  alleged  that  defendants 
have  threatened  to  again  cut  said  line  should 
petitioner  repair  same.  Irreparable  dam- 
ages to  petitioner  are  alleged,  and  it  Is  pray- 
ed that  "an  Injunction  be  granted  restraining 
the  defendants  from  again  cutting  said  wire 
or  otherwise  molesting  same."  Defendants 
denied  that  the  said  line  of  telephone  was 
constructed  jointly  as  alleged  in  the  petition, 
but  said  that  "all  the  parties  agreed  that 
each  person  should  build  agreed  sections 
•  •  •  and  that,  in  accordance  with  this 
agreement,  the  line  was  built  in  sections. 
Earnest  Tharpe  [defendant]  building  one  and 
one-half  miles,  Hancock  [plaintiff]  building 
one  and  one-half  miles,  and  Dorsett  and  W. 
D.  Tharpe  [defendants]  building  two  miles  of 
the  line,  and  the  lines  being  joined  by  com- 
mon consent  of  all  the  parties."  Defendants 
admitted  that  the  wire,  brackets,  and  insu- 
lators were  purchased  jointly,  and  that  the 
cost  of  the  same  was  borne  equally  by  all  the 
parties,  "but  the  labor  of  putting  up  the  dif- 
ferent lines  and  the  poles  for  that  purpose 
were  furnished  by  the  persons  putting  up  the 
different  lines."  Defendants  deny  that  any 
partnership  was  contemplated  by  the  parties, 
or  that  the  line  is  partnership  property.  De- 
fendants allege  that  plaintiff  permitted  said 
Bateman,  who  had  contributed  nothing  to 
the  erection  of  said  line,  to  go  to  plain- 
tiff's store  and  use  the  telephone  to  an  ex- 
tent of  double  the  combined  use  made  of  the 
line  by  all  of  the  defendants,  thus  "involv- 
ing an  annoying  use  of  the  telephone,  for  de- 
fendants show  that  the  telephones  are  all  on 
a  continuous  wire,  and,  when  one  telephone 
rings,  it  has  the  effect  of  ringing  all  of  the 
phones  on  the  line.  When  defendants  ascer- 
tained that  the  line  was  so  used,  and  that 
plaintiff  would  not  prevent  the  use  of  the 
telephone  by  said  Bateman,  •  •  •  they 
concluded  that  they  would  disconnect,  and 
they  did  so  disconnect.  Defendants  show 
that  they  have  not  cut  the  line  of  said  Han- 
cock, but  that  the  line  cut  was  that  of  [one 
of  the  defendants],  and  that  they  have  done 
plaintiff  no  legal  wrong  or  injury."  The  tes- 
timony introduced  by  the  defendants  upon 
the  hearing  of  the  application  for  injunction 
tended  lo  show  tnat  the  telephone  line  was 
built  in  sections,  each  of  the  parties  build- 
ing a  certain  section,  as  alleged  in  the  an- 
swer, and  that  the  point  at  which  the  wire 
was  cut  was  on  the  section  built  by  Earnest 
Tharpe,  one  of  the  defendants.  The  last- 
named  defendant  testified:  "The  disconnec- 
tion of  the  wire  was  not  with  a  view  to 
settle  any  difficulty  with  Bateman,  or  to  force 
him  to  contribute  to  building  expenses,  but 
I  and  the  other  defendants  decided  that  un- 
der the  circumstances  th^  would  not  ha?e 
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a  line  in  eommon  with  Hancock,  and  under 
the  circumstances  I  am  unwilling  that  the 
line  be  used  by  myself  and  Hancock  In  com- 
mon, under  any  circumstances,  and  to  force 
me  to  allow  my  wire  to  be  used  by  Hancock 
would  amount  to  forcing  me  to  discontinue 
the  use  of  my  own  wire."  The  court  refused 
to  grant  the  prayer  for  injunction,  and  plain- 
tiff excepted. 

Ollyer  C.  Hancock  and  l^dney  W.  Hatcher, 
for  plaintiff  in  error.  H.  A.  Mathews,  for 
defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as 
above).  1,  2.  We  are  of  the  opinion  that,  un- 
der the  pleadings  and  eyldence  in  this  case, 
the  court  should  have  granted  an  injunction 
restraining  the  defendants  from  any  further 
Interference  with  the  telephone  line  and 
wires  in  controversy  tending  to  impair  or  de- 
stroy their  utility  for  the  purposes  in  con- 
templation of  the  parties  at  the  time  of  the 
joint  construction  of  the  line  by  the  plaintiff 
and  defendants  in  this  case.  If  the  petition, 
as  it  stood  originally,  was  open  to  the  objec^ 
tion  that  the  relief  sought  was  a  mandatory 
injunction,  a  remedy  to  which  under  our  law 
the  plaintiff  would  not  be  entitled,  the  amend- 
ment which  was  offered  and  allowed  obviates 
this  objection,  and  under  the  pleadings  as 
amended,  the  plaintiff  is  clearly  seeking  to 
prevent  the  defendants  from  any  further  act 
destructive  of  the  property  in  case  he  should 
repair  the  defects  already  caused  by  the  un- 
authorized acts  of  the  defendants.  We  ap- 
prehend that  the  judge  below  was  led  into 
the  error  of  refusing  the  injunction  sought 
because  of  the  fact  that  counsel  for  the  pe- 
titioner based  his  right  to  injunctive  relief 
very  largely,  if  not  entirely,  on  the  theory 
that  the  plaintiff  and  the  defendants  consti- 
tuted a  partnership  in  the  matter  of  the  use, 
enjoyment,  and  ownership  of  the  telephone 
line.  The  contention  of  counsel  for  the 
plaintiff  that  his  client  and  the  defendants 
in  the  case  were  partners  relative  to  the 
property  in  question  is  not  well  founded.  It 
is  not  necessary,  nor  would  it  be  proper,  to 
enter  into  a  discussion  of  what  constitutes  a 
partnership,  and  from  what  state  of  facts 
that  relationship  arises.  It  is  sufficient  to 
say  that  upon  the  application  of  the  simplest 
and  plainest  of  the  primary  tests  the  founda- 
tion for  the  contention  that  a  partnership  ex- 
isted it  at  once  destroyed.  The  element  of 
agency  is  entirely  wanting.  No  one  of  the 
members  of  the  alleged  firm  could  by  any  of 
his  acts  have  bound  the  other  members  by  a 
contract  in  their  name  by  whiph  they  would 
have  incurred  liability  for  debts.  There  was 
no  provision  made  for  equation  or  division  of 
profits.  As  a  matter  of  fact,  beyond  the  use 
of  the  telephone  line  and  the  conyenience 
and  advantages  to  be  derived  from  such  use, 
00  profits  were  in  the  contemplation  from 
which  there  could  have  been  a  division  either 
equally  or   proportionally.     Nor  do  we  see 


that  the  death  of  either  of  the  parties  would 
have  affected  a  continuation  of  the  joint  use 
of  the  property.  And,  in  addition  to  all  of 
this,  we  find  no  evidence  in  the  record  mani- 
festing an  intention  upon  the  part  of  any 
of  the  persons  interested  in  the  joint  enter- 
prise to  create  a  partnership  inter  se.  Other 
tests  might  be  applied  which  would  tenpl  ef- 
fectually to  show  that  there  was  no  partner- 
ship. 

But  the  destruction  of  the  foundation  of 
the  plaintifiTs  contention  that  a  partnership 
existed  between  tl^  parties  does  not  neces- 
sarily destroy  the  right  to  injunctive  relief, 
if  that  right  is  made  manifest  by  the  evidence 
which  was  admissible  under  the  pleadings. 
Without  deciding  whether  these  parties  were 
strictly  and  technically  tenants  in  common  of 
the  property  in  question,  their  relationship 
to  it  was  so  closely  analogous  to  the  rights 
and  relationship  of  tenants  in  common  in  and 
to  the  property  held  in  common  that,  in  so 
far  as  the  relief  sought  in  this  case  is  con- 
cerned, they  may  be  treated  as  tenants  in 
common,  and  as  such  entitled  to  such  protec- 
tion in  a  court  of  equity  as  one  tenant  in  com- 
mon is  entitled  to  against  another  who  seeks 
by  an  unlawful  act  to  destroy  or  interfere 
with  the  use  of  the  common  property,  or  un- 
lawfully to  deprive  his  co-tenants  of  tb^  legit- 
imate use  and  enjoyment  of  the  common 
property.  We  will  not  enter  upon  a  discus- 
sion of  what  would  be  a  lawful  use  and  en- 
joyment of  the  property  in  controversy  under 
all  circumstances.  "Perhaps  no  more  specific 
rule  as  to  what  is  a  legitimate  use  and  en- 
joyment of  the  common  property  may  be  laid 
down  than  that  each  co-tenant  may  use  and 
enjoy  the  common  property  in  a  reasonable 
manner  to  the  extent  of  his  own  interest, 
but  cannot  in  any  way  impair  or  interfere 
with  the  equal  right  of  his  co-tenants  to  a 
similar  use  and  enjoyment  What  is  a  rea- 
sonable use  will  obviously  depend  upon  the 
nature  of  the  property."  17  Am.  EIng.  Ekic. 
of.Law  (2d  Ed.)  671.  While  the  act  of  the 
defendants  in  this  case  in  cutting  the  wires 
of  the  telephone  may  have  been  intended  to 
prevent  improper  and  unlawful  uses  of  the 
line,  it  certainly  had  the  effect,  also,  of  de- 
stroying the  lawful  use  and  enjoyment  of  the 
same.  And,  when  the  plaintiff  resorted  to 
equity  to  prevent  the  destruction  by  the  ten- 
ants in  common  of  the  lawful  use  and  enjoy- 
ment of  the  property,  he  was  asking  nothing 
more  than  the  court  has  jurisdiction,  and 
should  stand  ready,  to  give.  There  is  ample 
authority  for  the  proposition  that  injunction 
is  a  proper  remedy  in  cases  of  unlawful  in- 
jury to  common  property,  or  of  interference 
with  its  use  and  enjoyment  17  Am.  Eng. 
Enc.  of  Law  (2d  Ed.)  705,  and  cases  there 
cited. 

In  the  case  of  Swift  &  Co.  v.  Coker,  83  Ga. 
789,  10  S.  B.  442.  20  Am.  St  Rep.  347,  Mr. 
Justice  Simmons,  who  delivered  the  opinion 
in  that  case,  speaking  with  reference  to  ob* 
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structions  placed  by  one  tenant  In  common 
In  an  alley  held  by  the  parties  in  common, 
said:  **One  tenant  in  common  has  no  more 
right  to  obstruct  it  [the  alley]  over  the  objec- 
tions of  the  other  tenants  than  he  would 
have  to  obstruct  a  public  alley  over  the  ob- 
jection of  the  town  authorities.  Nor  do  we 
think  that  the  fact  that  the  plaintiffs  were 
not  using  the  alley  at  the  time  the  obstruc- 
tion was  erected,  and  therefore  were  not  dam- 
aged by  the  obstruction,  makes  any  difference 
in  law.  The  plaintiffs  are  entitled  to  stand 
on  their  legal  rights,  whether  they  are  dam- 
aged or  not,  and  to  object  to  the  alley  being 
diverted  from  the  use  for  which  it  was  origi- 
nally intended  and  which  was  stipulated  in 
the  deeds.'*'  And  it  was  there  held  that  the 
party  complainant  seeking  injunctive  relief 
was  entitled  to  that  remedy  as  against  his 
co-tenant  who  sought  to  obstruct  the  way  in 
question.  And  under  the  doctrine  stated  and 
maintained  in  that  case,  and  the  other  au- 
thorities to  which  we  have  referred,  the  pe- 
titioner in  the  present  case  was  entitled  to 
an  injunction  against  further  acts  of  inter- 
ference upon  the  part  of  the  defendants  with 
the  use  and  enjoyment  of  the  property  in  con- 
troversy. 

If  it  be  true,  as  defendants  in  this  case  in- 
sist, that  the  plaintiff  himself  is  making 
such  use  of  his  telephone,  or  permitting  such 
use  of  it  by  others,  as  would  constitute  an 
abuse  of  the  privilege  of  using  the  line,  the 
defendants  themselves,  under  the  principles 
ruled  in  this  case,  will  not  be  without  a  rem- 
edy— a  remedy  which  the  same  tribunal  as 
plaintiff  has  resorted  to  in  the  present  action 
is  not  without  Jurisdiction  to  apply.  Annihi- 
lation of  the  property,  the  remedy  which  the 
defendants  have  sought  by  themselves  to  ap- 
ply, may  be  very  simple  and  easy  of  applica- 
tion, but  it  is  entirely  too  drastic,  and  their 
hands  must  be  withheld. 
'  Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 

(130  Oa.  55) 

ATLANTIC  OOAST  LINE  R.  CO.  v.  WELLS. 
(Supreme  Court  of  Georgia.    Feb.  1,  1908.) 

Cabbiebs  —  Perishable  Fbeight  —  Cow- 

TBACT  OF  Shipment. 

Where  the  agents  of  railroad  company  stat- 
ed to  an  owner  of  perishable  goods  that  the 
company  had  a  schedule  for  one  of  its  trains  be- 
tween Savannah  and  New  York  of  43  hours,  and 
expected  to  maintain  the  schedule,  and  that 
everything  possible  would  be  done  to  maintain 
it,  and  such  owner,  acting  on  the  belief  induced 
by  such  statements  that  such  train  would  reach 
destination  in  43  hours,  made  shipments  of  such 
goods  thereby  from  Savannah  to  New  York,  a 
special  contract  to  transport  the  shipments  in 
43  hours  was  not  made  by  the  carrier. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatliam  Coun- 
ty; Geo.  T  Cann,  Judge. 

Action  by  B.  S.  Wells  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 


Shelby,  Myrlck,  Garrard  ft  Meldrim,  for 
plaintiff  in  error.  Stubbs  &  Chapman  and 
Adams  &  Adams,  for  defendant  in  error. 

HOLDEN,  J.  B.  8.  Wells  brought  suit 
against  the  Atlantic  Coast  Line  Railroad 
Company  for  damages  on  account  of  the  al- 
leged breach  of  a  special  contract  to  trans- 
port the  products  of  the  plaintiff's  farm  from 
Savannah  to  New  York  in  43  hours'  time. 
The  plaintiff  alleged  that,  in  pursuance  of 
this  contract,  he  delivered  to  the  defendant, 
at  different  times,  certain  lots  of  potatoes 
and  beans,  which  the  plaintiff  failed  to  trans- 
port within  43  hours,  or  within  a  reasonable 
time  thereafter,  and  that,  by  reason  of  this 
failure,  the  plaintiff  was  damaged  in  the 
sum  sued  for,  on  account  of  the  deteriora- 
tion In  value,  and  on  account  of  the  difference 
in  the  market  value  of  the  products  at  the 
time  they  should  have  arrived  in  New  York 
under  the  contract  and  the  market  value  at 
the  time  of  their  actual  arrival  Upon  the 
trial  of  the  case  a  verdict  was  rendered  in 
favor  of  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  which  motion  was  overruled, 
and  exceptions  were  taken. 

The  evidence  introduced  showed  that  sMp- 
ments  of  beans  and  potatoes  were  made  by 
the  plaintiff  over  the  defendant's  road,  and 
that  such  shipments  were  considerably  more 
than  43  hours  in  transit  trom  Savannah  to 
New  York;  and  established  the  difference 
in  the  market  value  at  the  time  of  their  ar- 
rival and  the  time  at  which  they  would  have 
arrived  if  transported  within  43  hours,  or 
within  a  short  time  thereafter,  and  also  the 
loss  on  account  of  deterioration  in  value. 
The  plaintiff  testified  that  in  April,  1904, 
prior  to  these  shipments  during  that  year,  at 
the  instance  of  Mr.  Warrick,  the  soliciting 
agent  of  the  defendant,  he  went  to  the  office 
of  Mr.  Wright,  superintendent  of  the  defend- 
ant, where  a  conversation  was  had  in  refer- 
ence to  the  plaintiff  making  shipments  over 
the  defendants  railroad,  and  other  matters; 
and  that  in  this  discussion  the  following  con- 
versation occurred;  "Mr.  Wright  said  they 
had  a  schedule  from  Savannah  to  New  York 
in  43  hours.  There  was  other  business  ^ok- 
en  of  at  the  time  as  to  the  length  of  time  I 
would  have  to  load  cars  at  the  crossing  at 
White  Bluff  Road  on  their  line.  Mr.  Wright 
said  that  they  expected  to  maintain  that 
schedule  of  43  hours  from  Savannah  to  New 
York.  I  said  43  hours  was  a  quick  time. 
I  said:  'If  you  give  me  within  54  hours,  that 
will  be  time  enough  for  me.  That  will  be 
time  enough  to  reach  the  market'  These 
beans  and  potatoes  mentioned  in  these  re- 
ceipts [referring  to  receipts  in  evidence]  were 
shipped  by  me  upon  the  faith  of  that  state- 
ment I  would  not  have  shipped  them  if  I 
did  not  believe  they  would  arrive  in  New 
York  in  a  reasonable  time  or  43  hours.  If 
it  varied  2  or  3  hours,  it  would  not  make  any 
particular  difference;  but  a  variation  of  24 
or  20  hours  would  not  reach  the  market" 
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The  plaintiff  received  a  letter  from  Mr. 
Wright,  dated  May  20,  1904,  signed  "W.  H. 
Wright,  Supt.,"  and  addressed  to  the  plain- 
tiff, in  which  the  following  statement  occurs : 
•*As  stated  to  you  in  conversation  while  in 
my  office  some  time  ago,  we  have  a  43  hours' 
schedule  to  New  York,  and,  of  course,  every- 
thing possible  is  done  to  maintain  the  same. 
I  am  unable  to  tell  you  where  this  business 
was  delayed,  but  positively  state  that  it  left 
Savannah  on  time,  and  should  have  reached 
New  York  on  time.**  The  suit  was  based  sole- 
ly on  the  special  contract  alleged  to  have 
been  made  between  the  plaintiff  and  the  de- 
fendant, to  the  effect  that  the  defendant 
would  transport  from  Savannah  to  New  York 
in  43  hours  the  products  of  the  plaintiff'6 
truck  farm,  and  the  court  below  properly 
charged  the  jury,  if  such  special  contract 
was  not  made,  there  could  be  no  recovery  on 
the  part  of  the  plaintiff.  Hence,  if  it  be  de- 
termined that  no  special  contract  as  alleged 
was  in  fact  entered  into  between  the  parties, 
it  will  be  unnecessary  to  consider  any  other 
points  made  in  the  record.  The  question  here 
involved  Is  not  the  construction  of  a  con- 
tract, but  whether  or  not  any  special  contract 
was  made  of  the  kind  alleged;  and  this  is  to 
be  ascertained  from  the  circumstances  sur- 
rounding the  case,  and  by  the  application  of 
the  rules  of  law  for  determining  whether  or 
not  a  contract  between  the  parties  was  made. 
There  is  no  presumption  either  way,  but,  the 
plaintiff  having  declared  upon  a  special  con- 
tract, the  burden  is  upon  him  to  affirmatively 
establish  its  existence. 

There  is  much  testimony  on  the  part  of  the 
plaintiff  to  the  effect  that  he  never  agreed 
with  the  defendant  that  it  need  not  transport 
the  goods  within  the  43  hours ;  that  he  would 
not  have  shipped  them,  unless  he  had  under- 
stood that  it  was  to  transport  them  within 
this  time ;  and  that  he  never  understood  from 
anything  said  by  the  defendant's  agents  that 
there  was  any  doubt  or  question  about  their 
maintaining  the  schedule  of  43  hours.  There 
was  likewise  much  testimony  on  the  part  of 
the  agents  of  the  defendant  that  they  could 
not  have  made  the  special  contract  alleged; 
that  they  were  without  authority  to  make  it ; 
that  there  was  no  way  of  making  certain 
the  particular  time  l^etween  Savannah  and 
New  York*,  and  that  no  railroad  company 
would  make  such  a  contract  because  of  the 
numerous  causes  for  unavoidable  delay.  But 
the  determination  as  to  whether  or  not  any 
special  contract  was  made  must  depend  main- 
ly upon  what  actually  occurred  between  the 
parties.  The  plaintiff  testified  that  Wright, 
the  superintendent  of  the  defendant  company, 
told  him  "they  liad  a  schedule  from  Savannah 
to  New  York  in  43  hours;  •  •  •  that 
they  expected  to  maintain  that  schedule  of 
43  hours  from  Savannah  to  New  York."  The 
statement  by  defendant  that  it  had  a  schedule 
of  43  hours  certainly  would  not  involve  a 
guarantee  that  this  time  would  be  made.  It 
is  a  well-known  fact  that  it  is  customary 


for  railroad  companies  to  employ  schedules 
in  connection  with  the  operation  of  their 
trains,  but  the  statement  of  what  the  sched- 
ule of  a  particular  train  is  does  not  involve 
a  promise  tp  maintain  it  other  than  to  use 
the  diligence  required  by  the  law  to  do  so. 
The  fact  that  the  defendant's  agents  stated 
to  the  plaintiff  that  they  "expected"  to  main- 
tain the  schedule  certainly  could  not  mean 
that  they  guaranteed  to  maintain  it  A  state- 
ment made  by  one  person  to  another  that 
he  expects  to  do  a  certain  act  is  a  very  dif- 
ferent thing  from  making  an  absolute  prom- 
ise or  guarantee  that  he  will  perform  such 
act.  To  expect  to  do  a  thing  simply  means 
to  look  forward  to  dolngv  it  with  the  anticipa- 
tion, or  belief,  of  its  accomplishment  The 
giving  of  information  by  a  railroad  company 
to  a  shipper  as  to  what  is  the  schedule  of  a 
particular  train,  with  the  statement  that  the 
company  expects  to  maintain  such  schedule, 
is  not  the  making  of  any  promise  other  than 
to  perform  the  duty  with  respect  to  such 
schedule  which  the  law  already  imposes. 

After  the  defendant's  agent  made  the  state- 
ment that  his  company  had  this  schedule  and 
expected  to  maintain  it,  the  plaintiff  said: 
"Forty- three  hours  is  a  quick  time.  If  you  give 
me  within  54  hours,. that  will  be  time  enough 
for  me.  That  will  be  time  enough  to  reach 
the  market"  It  does  not  appear  that  the 
plaintiff's  testimony  that  the  defendant's 
agents  made  any  reply  to  this  remark,  but  it 
,  could  not  be  inferred  from  the  silence  of  the 
defendant  that  it  was  undertaking  to  guaran- 
tee the  time  of  transportation  to  be  43  hours, 
or  54  hours.  Taking  the  whole  conversation 
together,  the  meaning  was  that  the  defendant 
was  giving  the  plaintiff  information  as  to  the 
(Schedule  of  the  train  on  which  the  shipments 
were  to  be  made,  and  stating  the  expectation 
that  it  would  maintain  that  schedule.  See 
Ragsdale  v.  Shipp,  108  Ga.  817,  34  S.  E.  167, 
where  it  was  held:  "The  mere  expression 
by  a  seller  of  his  opinion  or  belief  will  not 
c<Mistltute  him  a  warrantor."  Wright,  the 
superintendent  of  the  defendant  company, 
wrote  the  plaintiff  a  letter  after  the  first  ship- 
ment, in  which  he  stated:  "As  stated  to  you 
in  your  conversation  while  in  my  oflice  some 
time  ago,  we  have  a  43  hours'  schedule  to 
New  York,  and,  of  course,  everything  possible 
is  done  to  maintain  the  same."  The  state- 
ment that  the  defendant  would  do  everything 
possible  to  maintain  the  schedule  does  not 
involve  a  guarantee  of  its  maintenance.  The 
guarantee  of  making  43  hours  time  is  a  very 
different  proposition  from  the  doing  of  every- 
thing possible  to  make  such  time.  The  plain- 
tiff does  not  undertake  to  testify  to  anything 
said  by  the  defendant's  agents  guaranteeing 
the  time  of  the  shipments  to  be  43  hours. 
He  testified:  "I  would  not  have  shipped  by 
them  unless  I  had  some  idea  upon  the  time 
that  my  goods  would  arrive  at  the  market." 
The  defendant's  agents  expressly  denied  guar- 
anteeing any  time,  but  said  that  they  were 
simply  giving  the  plaintiff  information  aa  to 
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the  advertised  schedule  and  their  expectation 
that  this  schedule  would  be  maintained  and 
eyerythlng  possible  would  be  done  to  main- 
tain It  See  International  A  Q.  M.  R.  Ck>.  v. 
Wentworth,  87  Tex.  311,  28  S.  W.  277,  where 
It  was  decided:  "Statements  by  the  commer- 
cial agent  of  a  common  carrier,  duly  authoriz- 
ed to  solicit  shipments  of  freight,  that  the 
time  consumed  In  the  transportation  of  cer- 
tain live  stock  will  be  four  days,  and  that 
there  will  be  no  delays,  do  not  constitute  an 
express  contract  on  the  part  of  the  carrier  to 
ship  and  dellyer  In  that  time."  See,  also, 
Strohn  ▼.  Detrqjt  &  M.  R.  CJo.,  23  Wis.  126, 
99  Am.  Dec.  114,  where  It  was  held:  "A  mere 
statement  by  the  agent  that  the  ordinary 
time  for  transportation  over  the  proposed 
route  la  a  certain  number  of  days  does  not 
constitute  an  agreement  to  carry  It  In  that 
time." 

It  Is  our  opinion,  after  a  careful  considera- 
tion of  all  the  testimony  delivered  upon  the 
trial  of  the  case,  that  the  conclusion  was 
not  authorized  that  any  special  contract  was 
made  by  the  defendant  to  carry  the  shipments 
of  the  plaintiff  fVom  Savannah  to  New  York 
within  43  hours;  and  the  judgment  of  the 
court  below  is  reversed.  All  the  Justices  con- 
cur. 


029  Oa.  8G6) 

PENN  V.  GEORGIA,  S.  ft  F.  RY.  CO. 

(Supreme  Court  of  Georgia;    Feb.  3,  1908.) 

1*  Tbiait-Reception  of  Evidence— Reopen-' 
INO  Case  fob  Further  Evidence. 

Generally  where  counsel  for  a  plaintiff  I^as 
announced  tlie  plaintiff's  evidence  closed,  but 
has  omitted  to  introduce  evidence  by  reason  of 
accident,  inadvertence,  or  even  because  of  a  mis- 
take as  to  the  necessity  for  doing  so  in  order  to 
make  out  a  prima  facie  case,  on  motion  the  pre- 
siding judge  will  allow  the  case  to  be  reopened 
and  additional  evidence  introduced,  in  order  to 
prevent  a  nonsuit 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46»  Trial,  $  159.] 

2.  Same— Discretion  of  Coxtbt. 

This  rule  is  not  one  of  arbitrary  right  on 
the  part  of  the  plaintiff  or  his  counsel.  The 
judge  has  a  discretion  in  the  matter,  under  the 
facts  of  each  case,  especially  after  an  announce- 
ment has  been  made  that  a  nonsuit  will  be 
granted ;  and  the  exercise  of  such  discretion 
will  not  be  reversed,  unless  it  has  been  abused. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  46,  Trial,  SS  156,  160,  165.] 

8.  Same. 

That  the  plaintiff's  attorney  has  announced 
the  evidence  on  behalf  of  the  plaintiff  closed,  a 
motion  for  nonsuit  has  been  made,  and  the  judge 
has  orally  stated  that  he  will  grant  it,  but  has 
not  signed  the  order  for  that  purpose,  does  not 
as  matter  of  law  make  it  too  late  to  move  that 
the  case  be  reopened  and  additional  evidence  be 
allowed  to  be  introduced. 

[B3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  $  165.] 

4.  Same. 

The    evidence    introduced    before    the    an- 
nouncement was  made  that  the  plaintiff  closed 
did  not  make  out  a  prima  facie  case. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Lowndes  Coun- 
ty;  R^  Q.  Mitchell,  Judge. 


Action  by  C.  A.  Penn  against  the  Georgia, 
Southern  &  Florida  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

Mrs.  O.  A.  Penn  brought  suit  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany, seeking  to  recover  damages  on  account 
of  the  homicide  of  her  husband.  The  petition 
contained  three  counts.  In  the  first  It  waa 
alleged  that  the  plaintiff's  husband  was  an 
employ^  of  the  defendant,  and  was  engaged 
with  other  employes  In  removing  Its  records 
from  one  place  to  another;  that  the  records 
were  loaded  in  a  freight  car  which  was  pull- 
ed by  a  switch  engine;  that  the  plaintiff's 
husband  was  standing  on  the  footboard  of 
the  engine  next  to  the  car,  and  was  so  known 
to  be  by  the  defendant's  agents  In  charge  of 
the  train,  and  they  consented  thereto;  that 
he  was  rightfully  at  that  place ;  that  defend- 
ant's employ^  in  charge  of  the  train  attempt- 
ed to  make  a  "flying  switch,"  and  In  doing 
so  caused  a  sudden  and  violent  jerk,  with- 
out any  warning  to  the  deceased  or  knowl- 
edge on  his  part ;  that  he  was  exercising  or- 
dinary care,  and  was  killed  by  the  negligence 
of  the  defendant's  other  employ^  The  sec- 
ond count  alleged  that  the  plaintiff's  husband 
was  riding  on  the  defendant's  engine,  in  the 
discharge  of  his  duties,  when  he  was  thrown 
from  it  by  a  sudden  jerk  and  killed.  The 
third  count  alleged  that  he  was  riding  as  a 
passenger  on  one  of  the  defendant's  trains, 
when  he  was  thrown  therefrom  by  a  sudden 
and  violent  Jerk,  and  was  killed.  It  was 
sought  to  recover  the  full  value  of  his  life. 
On  the  trial  the  plaintiff  Introduced  evidence 
to  show  that  her  husband  was  found  beside 
the  railroad  track,  with  his  arm  crushed,  his 
head  cut,  and  suffering  from  Internal  Inju- 
ries, from  which  he  died  shortly  afterwards. 
The  physician  who  attended  him  said :  "His 
condition  showed  that  he  had  been  run  over 
by  the  train  or  car."  Evidence  was  also  In- 
troduced tending  to  show  the  value  of  his 
services  and  his  life  expectancy.  Upon  the 
close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit  The  judge  announced 
that  he  would  grant  it  Before  the  order 
was  signed,  and  after  the  announcement  of 
the  court,  counsel  for  the  plaintiff  moved  to 
be  allowed  to  introduce  an  additional  wit- 
ness. To  this  the  presiding  judge  replied: 
"I  think  It  comes  too  late  now."  Counsel 
stated  in  his  place  that  he  had  bona  fide 
thought  he  had  made  out  a  case,  that  he  had 
no  thought  of  trifling  in  any  degree  with  the 
court,  and,  as  the  court  had  held  that  his 
view  of  what  was  necessary  to  be  Introduced 
in  order  to  make  out  a  prima  facie  case  was 
erroneous,  he  requested  to  be  allowed  to  in- 
troduce an  additional  witness,  whom  he  nam- 
ed. He  also  stated  the  facts  which  he  ex- 
pected to  prove  by  the  witness,  to  the  effect 
that  the  plaintiff's  husband  was  standing  at 
the  piroper  place  for  him  to  stand;  that  he 
was  acting  carefully  and  prudently,  and  was 
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free  trovk  fault;  that  the  defendant  was  at 
fanW.,  that  while  the  plaintiff's  husband  was 
between  the  engine  and  the  car  the  engine 
was  suddenly  cut  loose,  without  warning; 
that  it  was  done  recklessly,  suddenly,  and 
wrongfully,  and  that  as  a  result  thereof  he 
was  killed;  also,  that  the  husband  of  the 
plaintiff  was  ordered  by  his  superior  oflacer 
to  go  with  the  train  In  question ;  that  the 
running  board  or  footboard  on  which  he 
was  standing  was  the  proper  place  for  him 
to  stand,  and  that  he  was  In  the  exercise  of 
all  care.  The  court  again  said :  "I  think  It 
is  too  late ;  and  I  will  sign  the  order."  Dur- 
ing this  colloquy,  and  when  counsel  for  plain- 
tiff first  asked  to  put  the  witness  upon  the 
stand,  such  witness  was  present  in  the  court- 
room, and  was  actually  in  the  witness  chair. 
The  court  signed  the  order  granting  the 
nonsuit,  and  the  plaintiff  excepted. 

Burton  Smith  and  Johnson  &  Little,  for 
plaintiff  in  error.  John  I.  Hall,  J.  B.  Hall, 
R.  C.  Jordan,  and  Cranford  &  Wilcox,  for 
defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  After  the  evidence  for  the  plaintiff 
had  been  introduced,  and  her  counsel  had 
announced  her  case  closed,  a  motion  was 
made  for  a  nonsuit,  and  the  court  stated  that 
he  would  grant  it  Before  the  order  was 
signed,  counsel  for  the  plaintiff  moved  the 
court  to  allow  him  to  introduce  further  evi- 
dence, stating  what  it  was.  The  court  held 
that  the  motion  came  too  late,  and  there- 
upon signed  the  order  granting  the  nonsuit 

1-3.  In  an  early  case  (McCk)lgan  v.  McKay, 
25  Ga.  631)  ii  was  said  that  "it  Is  almost  a 
matter  of  course  to  let  in  new  evidence  on  a 
point  to  save  a  nonsuit."  This  ruling  was  ap- 
proved in  Parker  v.  Fulton  Loan  ft  Building 
Association,  42  Ga.  451  (4),  456;  and  these 
two  cases  were  cited  in  Pitts  v.  Florida  Cen- 
tral &  Peninsular  R.  Co.,  98  Ga.  655,  661,  666, 
27  S.  E.  189.  In  Cushman  v.  Coleman,  92 
Ga.  772,  19  8.  E.  46  (4),  it  was  said  that  "it 
is  discretionary  with  the  presiding  judge 
whether  he  will  reopen  a  case  for  the  re- 
ception of  more  testimony  after  the  plaintiff 
has  closed  and  a  motion  for  a  nonsuit  has 
been  made  and  argued."  In  that  case,  after 
the  evidence  for  the  plaintiffs  had  been  clos- 
ed, a  motion  for  a  nonsuit  made,  and  the 
court  had  announced  his  Intention  to  grant  it, 
the  plaintiffs  asked  leave  to  introduce  fur- 
ther evidence  to  avert  the  nonsuit.  The  court 
inquired  of  plaintiffs'  counsel  if  they  knew 
of  tliis  evidence  l>efore  they  announced  clos- 
ed, and,  upon  receiving  the  answer  that  they 
did,  refused  to  permit  the  evidence  to  be  in- 
troduced. It  was  held  that,  under  the  cir- 
cumstances, the  plaintiffs  were  not  entitled 
as  matter  of  right  to  introduce  the  proposed 
evidence  at  this  stage  of  the  proceedings,  and 
that  the  court  did  not  abuse  his  discretion  in 
refusing  to  allow  it  to  be  introduced.     No 


reference  was  made  to  the  cases  above  cited. 
See,  also,  Freyermuth  v.  South-Bound  R.  Co., 
107  Ga.  31,  32  S.  E.  668;  Brooke  v.  Lowe,  122 
Ga.  358,  50  S.  E.  146;  Davis  v.  Chaplin, 
110  Ga.  322,  35  S.  B.  .312;  Bridger  v.  Ex- 
change Bank,  126  Ga.  821,  824,  56  S.  E.  97, 
8  L.  R.  A.  (N.  S.)  463.  115  Am.  St  Rep.  lia 
Among  these  decisions  there  is  no  conflict, 
but,  construed  together,  they  are  in  harmony, 
and  make  up  a  complete  rule.  It  Is  com- 
mon practice  for  the  presiding  Judge,  where 
counsel  for  the  plaintiff  in  error  has  omitted 
evidence  by  accident,  inadvertence,  or  even 
l>ecause  of  a  mistake  as  to  the  necessity  for 
offering  a  particular  witness  or  particular 
evidence,  to  allow  the  case  to  be  reopened 
and  additional  evidence  introduced,  in  order 
to  prevent  a  nonsuit;  but  this  Is  not  a  mat- 
ter of  arbitrary  right  on  the  part  of  plaintiff 
or  his  counsel.  The  Judge  has  a  considera- 
ble discretion  in  the  matter.  It  may  be  that 
counsel  for  a  defendant  has  dismissed  wit- 
nesses or  changed  his  position,  relying  on  the 
Judge's  announcement,  so  that  it  would  be  un- 
just to  allow  a  reoi)ening  of  the  case.  Or 
the  Judge  may  be  of  the  opinion  that  counsel 
are  needlessly  consuming  time  and  experi- 
menting in  the  case  rather  than  developing 
it;  or  other  reasons  may  influence  him,  in 
the  exercise  of  a  sound  discretion,  in  refus- 
ing a  motion  to  reopen  the  case  and  allow 
additional  testimony.  In  the  present  case  the 
presiding  Judge  did  not  apparently  exercise 
his  discretion  in  denying  the  motion  to  allow 
the  case  to  be  reopened  and  additional  evi- 
dence for  the  plaintiff  to  be  introduced,  or 
base  such  ruling  on  the  facts  of  the  particu- 
lar case.  He  seems  to  think  that  as  matter 
of  law,  after  he  had  orally  announced  that 
he  would  grant  a  nonsuit,  it  was  too  late  to 
entertain  a  motion  to  permit  additional  evi- 
dence .to  be  introduced.  When  the  motion 
was  first  made  by  counsel,  the  Judge  said: 
"I  think  it  comes  too  late  now."  After  coun- 
sel had  stated  what  he  expected  to  prove, 
named  the  witnesses  whom  he  desired  to  ex- 
amine, and  stated  that  he  had  not  intended 
to  trifle  with  the  court,  but  had  made  an  hon- 
est mistake  in  thinking  that  the  evidence  In- 
troduced was  sufficient  to  make  out  a  case 
authorizing  a  recovery,  and  had  "urged  his 
motion  tq  be  allowed  to  introduce  further 
evidence,  the  Judge  again  said:  *'I  think  it  is 
too  late ;  and  I  will  sign  the  order."  We  con- 
strue this  to  mean  that  the  Judge  did  not 
refuse  the  motion  as  an  exercise  of  discretion, 
but  because  he  thought  it  was  too  late  for  it 
to  be  made.  In  this  he  erred.  Until'  he  had 
signed  the  order  granting  a  nonsuit  he  still 
had  control  of  the  case.  It  was  not  too  late 
as  matter  of  law  for  a  motion  to  be  made  to 
allow  the  case  to  be  reopened  for  the  intro- 
duction of  further  evidence.  He  was  not  pre- 
cluded, by  his  oral  announcement,  from  en- 
tertaining the  motion  and  passing  upon  it  on 
Its  merits. 

4.  The  evidence  introduced  did  not  prove 
the  allegations  of  the  plaintiff,  or  make  out 
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a  prima  facie  case  under  any  of  tbe  coonte 
in  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur, ezc^t  HOLDEN,  J.,  who  did  not  pre- 
side. 


(180  Oa.  54) 


JBMISON  r.  POLK. 


(Supreme  Court  of  Georgia.     Feb.  1,  190S.) 

1.  New  Tbiai/— Proceedings  to  Procure. 

After  a  verdict  for  the  plaintiff,  the  defend- 
ant moved  for  a  new  trial.  A  rule  nisi  was  is- 
sued, returnable  on  a  da^  during  the  same  term 
of  the  superior  court,  with  a  direction  that  the 
plaintiff  (respondent)  be  served  three  days  be- 
fore the  date  of  the  hearing  fixed.  It  was  pro- 
vided that  the  parties  should  have  until  the  hear- 
ing to  agree  upon  and  file  a  brief  of  the  evi- 
dence. Service  was  not  made  during  that  term« 
nor  further  action  taken.  The  motion  stood  con- 
tinued until  a  later  term.  A  copy  of  the  mo- 
tion for  a  new  trial  and  of  the  rule  nisi  was 
served  by  the  sheriff  upon  the  attorney  for  the 
respondent  after  the  date  named  in  the  rule  nisi. 
At  a  later  date,  when  the  motion  came  on  to  be 
heard,  the  respondent  filed  an  answer  thereto. 
It  began  in  these  words:  "Now  comes  R.  H. 
Jemison,  the  plaintiff  in  the  above-stated  case, 
by  his  attorney,  Robert  L.  Rogers,  and  responds 
to  the  motion  for  a  new  trial,  and  objects  to  a 
new  trial  being  granted  in  this  case  for  several 
reasons.'*  Robert  L.  Rogers,  Esq.,  was  the  at- 
torney who  represented  the  plaintiff  in  the  ac- 
tion (respondent  in  the  motion)  throughout  the 
litigation  and  at  the  time  when  the  motion  was 
heard.  Among  the  reasons  shown  in  this  an- 
swer why  a  new  trial  should  not  be  granted 
were  that  the  service  of  the  rule  nisi  was  not 
properly  made  according  to  the  order  of  the 
court,  and  was  made  on  the  attorney,  instead 
of  the  respondent,  because  there  was  no  proper 
brief  of  evidence,  several  alleged  defects  in  the 
brief  being  pointed  out,  and  because  the  grounds 
of  the  motion  were  not  duly  approved,  and  it 
was  too  late  at  the  hearing  to  approve  them. 
The  response  then  took  un  each  of  the  grounds 
of  the  motion  for  a  new  trial,  and  set  out  rea- 
sons why  it  was  contended  that  it  should  not 
be  granted.  It  closed  as  follows :  ^'Whereupon 
respondent  prays  that  the  motion  be  dismissed 
or  overrulea."  No  contention  was  made  that 
the  respondent  and  his  attorney  were  taken  by 
surprise  when  the  motion  was  called  for  hearing 
during  the  term,  or  were  not  fully  apprised  in 
regard  to  the  motion  or  to  the  hearing ;  nor  was 
the  further  time  for  preparation  requested. 
Among  the  grounds  of  the  motion  were  the  gen- 
eral ones  that  the  verdict  was  contrary  to  evi- 
dence and  to  the  principles  of  justice  and 
equity,  and  was  decidedly  and  strongly  against 
the  weight  of  the  evidence,  and  others  alleging 
error  in  certain  rulings.  The  presiding  judge 
approved  the  grounds  and  the  brief  of  evidence, 
and  granted  a  new  trial.  Held,  that  this  was 
not  error.  See  Gaulden  v.  Crawford.  30  Ga.  674 
(5) ;  Martin  v.  Monroe,  107  Ga.  330,  33  S.  E. 
62;  Gould  v.  Johnston  &  Company,  123  Ga. 
765,  51  S.  E.  608;  Smedley  v.  Williams,  112 
Ga.  114,  37  S.  E.  Ill ;  Brown  v.  Richards,  114 
Ga.  318,  40  S.  E.  224 ;  Pinnebad  v.  Pinnebad, 
129  Ga.  267,  58  S.  E.  879 ;  Johnston  v.  Sim- 
mons, 77  Ga.  298,  2  S.  E.  469. 

2.  Same. 

There  was  no  abuse  of  discretion  in  grant- 
ing a  new  trial. 
(Syllabus  by  the  -CJourt.) 

Error  from  Stiperior  Court,  Fnlton  County ; 
J.  T.  Pendleton,  Judge. 

Action  between  R.  H.  Jemison  and  W.  R. 
Polk,  Jr.  From  the  Judgment,  Jemison  brings 
error.    Affirmed. 


Robt  L.   Rodgers,  for  plaintiff  in  error. 
Ethridge  &  Bthridge,  for  defendant  in  error. 

LUMPKIN,  J.    Judgment  affirmed.   All  the 
Justices  concur. 


(ISO  Ga.  31) 
BOWBN  ft  THOMAS  v.  KELLER. 
(Supreme  0>urt  of  Georgia.    Jan.  31,  1908.) 

Bankbuptct  —  DiscHABOB  —  EJffect  —  Pro- 
ceeding IN  Rem. 

Where  a  creditor  without  lien,  who  had  no- 
tice of  the  proceedings  in  bankruptcy,  held  a 
debt  dischargeable  in  oankruptcy  against  which 
all  exemption  and  homestead  rights  had  been 
waived  by  the  debtor  who  was  adjudicated  a 
bankrupt,  and  the  creditor  filed,  before  the  bank- 
rupt's discharge,  a  proceeding  in  equity  to  ob- 
tain a  judgment  in  rem  against  property  set 
apart  as  exempt  by  the  trustee  in  bankruptcy, 
in  which  proceeding  a  receiver  was  appointed 
for  such  property  and  an  interlocutory  injunc- 
tion granted  against  the  debtor's  interference 
with  the  property,  it  was  proper,  upon  the  trial 
of  the  case  instituted  by  the  creditor,  to  uphold 
the  debtor's  plea  that  his  discharge  obtained 
pending  the  creditor's  proceedings  in  equity  pre- 
vented the  creditor  from  obtaining  a  judgment 
in  rem  against  the  exempted  property,  and  sub- 
jecting it  to  his  debt. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  by  Bowen  &  Thomas  against  P. 
Keller.  Judgment  for  defendant  Plaintiffs 
bring  error.    Affirmed. 

D.  W.  Krauss,  for  plaintiffs  in  error.  Ben- 
net  &  CJonyers,  for  defendant  in  error. 

HOLDEN,  J.  On  the  6th  day  of  February, 
1906,  the  defendant  gave  to  the  plaintiffs  a 
note  wherein  be  waived  all  homestead  and 
exemption  rights.  On  tbe  3d  day  of  May, 
1906,  the  defendant  filed  a  petition  in  bank- 
ruptcy, upon  which  he  was  adjudicated  a 
bankrupt.  The  trustee  in  bankruptcy  set 
apart  to  the  defendant  as  an  exemption  prop- 
erty to  the  value  of  $50,  and  a  certain  amount 
In  cash.  Pending  the  bankruptcy  proceedings 
the  plaintiffs  filed  a  petition  asking  for  a 
judgment  in*  rem  subjecting  to  their  debt  the 
property  set  apart  as  an  exemption,  obtained 
an  interlocutory  injunction  against  the  de- 
fendant interfering  with  the  exemption  and 
the  appointment  of  a  receiver,  to  whom  the 
property  set  apart  as  an  exemption  was  turn- 
ed over  by  the  trustee.  While  this  equitable 
proceeding  was  pending,  the  defendant  was 
discharged  in  bankruptcy,  and  upon  the  trial 
of  the  case  the  court  allowed  an  amendment 
offered  by  the  defendant  setting  up  such  dis- 
charge. The  evidence  was  as  follows:  Plain- 
tiff introduced  the  note  of  defendant  to  them, 
and  proved  that  unless  the  fund  in  court, 
amounting  to  about  $500,  was  turned  over  to 
them,  they  would  lose  their  claim  entirely, 
as  the  defendant  had  no  other  property. 
Plaintiffs  had  notice  of  the  filing  of  the  peti- 
tion in  bankruptcy,  but  did  not  attend  any 
meeting  of  creditors,  and  did  not  prove  tlieir 
claim  in  bankruptcy  court     The  defendant 
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introduced  a  certified  copy  of  his  discharge  in 
bankruptcy.  At  the  conclusion  of  the  evi- 
dence the  court  directed  a  verdict  in  favor 
of  the  defendant,  dissolved  the  restraining 
order  previously  granted,  discharged  the  re- 
ceiver, and  ordered  that  he  pay  over  to  the 
defendant  the  money  which  was  set  apart  as 
a  homestead  estate.  To  these  rulings  of  the 
court  plaintiff  excepted,  and  brings  the  case 
here  for  review. 

The  title  to  property  set  apart  as  exempt 
does  not  pass  to  the  trustee  in  bankruptcy, 
nor  does  he  administer  it  as  a  part  of  the 
bankrupt's  estate.  It  is  his  duty  to  tm*n  over 
such  property  to  the  debtor,  unless  some  ap- 
propriate proceedings  are  instituted  to  pre- 
vent this.  Whenever  creditors  of  a  bank- 
rupt seek,  by  action  in  a  state  court,  to  sub- 
ject the  exempted  property  to  the  payment 
of  debts  for  which  they  claim  it  is  liable,  the 
bankruptcy  court  will  withhold  the  granting 
of  a  discharge  for  the  purpose  of  enabling 
such  creditors  to  enforce  their  rights  in  the 
state  court,  when  the  discharge  of  the  debtor 
would  be  a  bar  to  such  enforcement  Collier 
on  Bankruptcy  (6th  Ed.)  p.  96 ;  Bell  v.  Daw- 
son Grocery  Ck).,  120  Ga.  628,  48  S.  E  150 ; 
Lockwood  V.  Exchange  Bank,  190  U.  S.  294, 
23  Sup.  Ct.  751,  47  L.  Ed.  1061.  Pending  the 
bankruptcy  proceedings,  a  creditor  cannot 
maintain  a  suit  at  law  against  the  debtor  to 
obtain  a  Judgment  against  him  In  personam, 
and  the  plaintiffs  In  this  case  properly  brought 
their  action  on  the  equity  side  of  the  court 
for  the  purpose  of  obtaining  a  decree  In  rem 
subjecting  the  property  to  their  debt  Bell  v. 
Dawson  Grocery  Co.,  supra ;  Hudson  v.  Drug 
Co.,  121  Ga.  835,  49  S.  E.  735;  Keller  v. 
Bowen  &  Thomas,  127  Ga.  584,  56  S.  E.  634. 
A  discharge  in  bankruptcy  extinguishes  tlie 
right  of  a  creditor  to  enforce  against  the 
bankrupt  the  collection  of  any  debt  existing 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  where  the  debt  is  provable  in 
bankruptcy,  and  does  not  fall  within  the 
classes  excepted  by  the  bankruptcy  act  as  not 
being  dischargeable,  and  the  creditor  had  no- 
tice of  the  proceedings.  By  the  terms  of 
the  act,  valid  liens  existing  .more  than  four 
months  prior  to  the  filing  of  the  petition,  and 
acquired  in  good  faith,  are  not  affected.  Nor 
does  the  bankrupt  act  prevent  the  creditor 
from  enforcing  a  lien  superior  to  the  exemp- 
tion under  the  state  law,  if  such  lien  be  fas- 
tened on  the  exempt  property  at  any  period 
of  the  bankruptcy  proceedings  prior  to  the 
final  discharge  of  the  debtor.  Jewett  Bros. 
V.  Huffman,  13  Am.  Bankr.  Rep.  738,  14  N.  D. 
110,  103  N.  W.  408.  But,  if  the  debtor  suc- 
ceeds In  obtaining  his  discharge  and  pleads 
it  prior  to  the  fastening  of  a  specific  lien  on 

i^uch  property,  the  effect  is  to  release  the 
debtor  from  the  payment  of  the  debt  upon 
which  the  proceedings  are  based,  and  the 
creditor's  right  of  action  is  destroyed.  Love- 
land  on  Bankruptcy  (3d  Ed.)  §  289,  and  au- 

*  thorlties  there  cited ;  Claster  v.  Soble,  10  Am. 
Bankr.  Rep.  446,  22  Pa.  Super.  Ct  631.    In 


the  case  of  Groves  v.  Osburn,  46  Or.  173,  79 
Pac.  500,  decided  by  the  Supreme  Court  of 
Oregon  in  1905,  it  was  ruled:  "After  a  debtor 
has  been  discharged  In  bankruptcy,  a  debt 
cannot  be  enforced  in  equity  by  a  proceeding 
In  rem  against  the  homestead  set  apart  in 
the  proceedings  to  t}ie  bankrupt,  though  the 
debt  was  contracted  prior  to  the  adoption  of 
the  state  homestead  exemption  act  (B.  &  C. 
Comp.  S  221),  which  applies  only  to  the  en- 
forcement of  a  judgment  obtained  on  liabili- 
ties thereafter  contracted,  and  though  a  judg- 
ment so  obtained  might  have  been  enforced 
against  such  homestead  before  the  debtor's 
discharge  in  bankruptcy."  If  no  lien  be  ac- 
quired prior  to  the  bankrupt's  discharge,  pro- 
ceedings in  a  state  court  to  obtain  a  judg- 
ment in  rem  against  the  exempted  property. 
Instituted  after  the  discharge,  would  be  as 
effectual  as  proceedings  begun  prior  tliereto. 
If  proceedings  in  a  state  court,  commenced 
before  discharge,  in  a  case  In  which  no  lien 
existed,  could  proce^  to  a  conclusion  after 
the  discharge  because  no  judgment  in  per- 
sonam Is  sought,  but  only  a  judgment  In  rem 
against  exempted  property  with  which  the 
bankrupt  court  has  no  concern  other  than  to 
set  It  apart  as  exempt,  and  no  jurisdiction 
to  interfere  with  proceedings  In  the  state 
court  to  subject  it,  similar  proceedings,  be- 
gun after  discharge,  should  be  permitted  for 
the  same  reasons.  But  In  both  instances  the 
discharge  releases  the  debtor  from  the  pay- 
ment of  the  debt  and  the  right  of  action 
thereon  by  a  creditor  is  discharged,  unless  a 
specific  lien  has  been  fastened  on  the  prop- 
erty which  can  be  enforced  irrespective  of 
a  personal  proceeding  against  the  debtor. 
Hence  the  decision  of  this  case  hinges  on  the 
question  whether  the  plaintiffs  In  error  had 
acquired  any  lien  which,  after  the  discharge 
in  bankruptcy  of  the  defendant  In  error  had 
been  obtained  and  pleaded,  was  enforceable 
against  the  exemption  set  apart  in  bankrupt- 
cy and  held  by  the  receiver  of  the  state  court 
The  fact  that  the  notes  upon  which  the  suit 
was  founded  contained  a  waiver  of  all  home- 
stead and  exemption  rights  of  Itself  gave 
them  no  lien.  In  re  Hopkins,  1  Am.  Bankr. 
Rep.  209.  They  had  no  lien  of  any  character 
either  by  contract  or  by  statuta  The  only 
basis  for  claiming  that  a  lien  was  acquired 
consists  in  the  filing  of  an  equitable  petition, 
obtaining  an  Interlocutory  injunction  against 
the  defendant  interfering  with  the  exemption 
which  the  trustee  In  bankruptcy  had  set  apart, 
and  the  appointment  of  a  receiver  who  se- 
cured the  custody  of  the  fund. 

Counsel  for  plaintiffs  in  error  strenuously 
contend  that  these  proceedings  fastened  an 
equitable  lien  on  the  property  in  custodia 
legls,  for  the  enforcement  of  which  they 
were  entitled  to  a  decree  in  rem,  notwith- 
standing the  plea  of  discharge  in  bankruptcy 
interposed  by  the  defendant  in  error.  To 
this  contention  we  are  unable  to  assent.  Eq- 
uitable liens  are  but  little  favored  in  this 
state.     The  vendor's  equitable  lien  for  the 


176 


60  SOUTHEIASTEBN  REPOBTBB. 


(Ga. 


purchase  money  of  land  has  been  abolished. 
See  Civ.  Code  1895,  §  2823.  Likewise,  the 
equitable  lien,  which  formerly  was  created  by 
the  deposit  of  title  deeds.  See  Civ.  Code  1895, 
S  2966.  Nor  does  the  doctrine  under  which,  in 
some  Jurisdictions,  an  equitable  lien  is  ac- 
corded a  Yigilant  creditor  who  by  the  prose- 
cution of  a  creditor's  bin  has  uncovered  eq- 
uitable assets,  prevail  in  this  state;  since 
under  our  law  the  assets  of  a  debtor  when 
brought  into  court  are  administered  for  the 
benefit  of  all  creditors  alike  pursuant  to  their 
legal  rights,  and  the  only  reward  of  vigilance 
consists  of  the  right  to  reimbursement  of  ex- 
penses incurred  in  bringing  such  assets  with- 
in the  reach  of  creditors.  Besides,  the  ex- 
emption sought  to  be  subjected  in  this  case 
was  in  no  sense  tCa  equitable  asset ;  the  title 
thereto  being  all  the  while  in  the  debtor. 

The  Hen  which  the  plaintiffs  in  error  claim 
to  have  acquired  does  not  fall  within  any 
of  the  other  classes  of  equitable  liens  recog- 
nized by  the  general  authorities,  as,  for  in- 
stance, where  the  parties  have  attempted  to 
create  a  lien  by  contract,  but  have  failed 
to  make  their  intention  legally  effectual,  or 
where  one  has  contracted  on  the  faith  of  the 
promise  of  another  to  create  a  specific  lien 
on  certain  property,  and  the  latter  fails  or 
refuses  to  do  so,  or  where  the  right  and  jus- 
tice of  a  particular  case  demands  the  recog- 
nition of  an  equitable  lien,  as  where  one  in 
good  faith  has  made  expenditures  which  bene- 
fit the  property  of  the  true  owner;  and  upon 
its  recovery  by  the  latter  is  allowed  a  lien 
thereon  for  his  reimbursement  We  can  con- 
ceive of  no  rule  of  law,  or  principle  of  justice, 
which  could  be  Invoked  as  sustaining  the 
plaintiff's  contention  that  a  lien  in  their  favor 
existed  against  the  fund  in  the  possession 
of  the  court.  With  respect  thereto  they  stood 
in  exactly  the  same  position  with  the  other 
creditors  which  the  record  shows  also  held 
debts  against  which  the  defendant  in  error 
had  waived  all  exemption  rights,  any  of 
which  creditors  might  have  become  a  party  to 
the  proceedings  instituted  by  the  plaintiffs 
In  error,  and  against  whom  the  plaintiffs  in 
error  would  have  had  no  lien,  or  even  priori- 
ty. The  only  advantage  the  plaintiffs  in  error 
and  other  creditors  holding  waiver  notes  had 
over  general  creditors  was  to  prevail  in  the 
collection  of  their  debts  as  against  any  claim 
of  homestead  or  exemption  which  the  defend- 
ant in  error  might  assert  Further,  the  ap- 
pointment of  a  receiver  in  this  case  was  not 
a  matter  of  right,  and  might  have  been  avoid- 
ed by  the  defendant  giving  a  bond  satisfac- 
tory to  the  court,  in  which  event  certainly 
no  lien  could  have  attached  to  the  fund  in 
controversy ;  and  the  mere  fact  that  a  receiv- 
er was  appointed  and  put  in  charge  of  the 
fund  to  preserve  it  pending  the  litigation 
could  not  create  any  lien  thereon.  What  the 
plaintiffs  in  error  now  claim  to  possess  is 
what  in  reality  they  were  seeking  to  obtain 
by  the  equitable  proceedings ;  that  is,  a  specif- 
ic lien  on  the  property  which  they  were  en- 


deavoring to  subject  They  could  not  ob- 
tain such  lien  until  a  final  trial  and  a  Judg- 
ment of  the  court  fixing  a  lien  upon  this 
property  and  subjecting  it  to  their  debt,  and 
the  judge  of  the  court  was  without  authority 
to  pass  any  order  in  interlocutory  proceedings 
to  establish  a  lien  in  their  favor.  £>en  if 
the  seizure  of  the  fund  in  this  case  could  be 
deemed  an  equitable  levy,  and  as  such  operat- 
ed to  give  the  plaintiffs  in  error  an  inchoate 
lien  thereon,  such  proceedings  would  be  mere- 
ly in  the  nature  of  a  mesne  process ;  and,  to 
avail  the  plaintiffs,  the  action  would  have 
to  be  prosecuted  to  a  finality  and  a  decree 
in  rem  obtained  subjecting  the  fund  in  the 
custody  of  the  court  before  the  debtor  ob- 
tained and  pleaded  in  bar  of  the  action  his 
discharge  in  bankruptcy.  Bountree  v.  Buth- 
erford,  65  Ga.  444;  Oosgrave  v.  Mitchell,  74 
Ga.  824 ;  Graham  t.  Bicherson,  115  Ga.  IOCS; 
42  S.  E.  374. 

Plaintiffs  in  error  contend  broadly  that,  the 
parties  and  the  subject-matter  being  before  a 
court  of  equity,  it  was  endowed  with  plenary 
power,  and  should  have  proceeded  to  ad- 
minister full  justice.  While  this  is  one  of  the 
leading  doctrines  of  equity,  yet  its  invoca- 
tion by  the  plaintiffs  in  error  in  this  case 
cannot  be  sanctioned,  for  the  sufficient  rea- 
son that  they  allowed  the  subject-matter  up- 
on which  the  court  must  operate  to  be  de- 
stroyed. Had  they  made  application  to  the 
bankruptcy  court  in  the  method  pointed  out 
in  the  decisions  of  our  court  (Bell  v.  Dawson 
Grocery  Co.,  supra),  and  of  the  United  States 
court  (Lockwood  v.  Exchange  Bank,  supra), 
the  discharge  of  the  bankrupt  would  have 
been  postponed  until  equity  could  have  ef- 
fectuated their  rights.  Their  right  of  ad- 
mission into  a  court  of  equity  consisted  of 
a  debt  which  the  pendency  of  the  bankruptcy 
proceeaings  prevented  them  from  enforcing 
at  law;  but  this  debt  belonged  to  a  claas 
which  is  dischargeable  in  bankruptcy,  and, 
having  permitted  the  defendant  to  secure  and 
plead  against  it  a  discharge  hi  bankruptcy 
and  thus  destroy  their  right  of  admission, 
they  cannot  complain  that  equity  closed  its 
portals  against  them  when  such  result  was 
occasioned  by  their  own  failure  to  take  the 
proper  steps  to  insure  their  remaining  open. 
While  it  is  true  that  the  bankruptcy  court 
does  not  interfere  with  the  action  of  state 
courts  in  dealing  with  exemptions  of  bank- 
rupts it  is  likewise  true  that  it  is  the  duty 
of  the  state  court,  when  called  upon  to  pro- 
nounce the  effect  of  a  discharge  in  bank- 
ruptcy, whether  dealing  with  exempt  prop- 
erty or  otherwise,  to  give  such  discharge  the 
legal  effect  which  the  bankruptcy  act  intend- 
ed it  should  have ;  and  this  is  true  notwith- 
standing the  proceeding  to  be  in  equity 
— equity  follows  the  law.  The  debt  which  the 
plaintiffs  in  error  are  seeking  to  enforce  was 
provable  in  bankruptcy — belonged  to  a  class 
dischargeable  thereby.  The  plaintiffs  in  er- 
ror had  notice  of  the  bankruptcy  proceedings, 
and,  a  discharge  having  been  secured  and 
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pleaded  by  the  defendant  before  the  plaintiffs 
made  effectual  tlieir  proceedings  against  the 
exemption  in  the  hands  of  the  receiver  by 
obtaining  a  decree  in  rem  fastening  a  lien 
thereon,  such  discharge  operated  to  destroy 
the  right  of  action  upon  which  the  proceed- 
ings were  based. 

The  court  below  committed  no  error  in  the 
mlings  complained  of,  and  its  judgment  is 
affirmed.    All  the  Justices  concur. 


(130  Oa.  1) 

ATLANTA  &  W.  P.  R.  CO.  v.  CAMP. 

(Supreme  Court  of  Georgia.    Jan.  31,  1908.) 

1.  Railboads— Location  or  Stations  — Con- 
TBACT  to  Locate—Duty  to  Pitblic. 

Where,  for  the  purpose  of  increasing  its  earn- 
ing op^rtunities,  a  railroad  company  adopts 
the  policy  of  offering  inducements  to  procure 
settlers  along  its  line ;  and  where,  in  contempla- 
tion of  such  policy,  a  prospective  settler.  A., 
and   the   railroad   company,    B.,    negotiate,   A. 

f proposing  to  purchase  certain  land  along  the 
ine  of  road,  if  B.  will  establish  and  maintain, 
during  the  life  of  its  charter,  a  station  at  a 
point  near  the  land,  and  B.  responding  that  it 
will  establish  and  maintain  during  the  life  of 
its  charter  a  station  at  a  point  near  the  land, 
and  put  into  effect  a  schedule  under  which  two 
trains  will  stop  at  the  station  from  each  di- 
rection daily,  ii  A.  will  purchase  the  land,  and 
where,  induced  by  such  negotiations,  the  land  is 
pnrchased  by  A.,  and,  in  pursuance  of  the  same 
ne^tiations,  B.  establisoes  the  station  and 
maintains  the  schedule,  such  negotiations  and 
actions  thereunder  are  su£Bcient  to  constitute  a 
contract  binding  B.  for  the  maintenance  of  the 
station  and  schedule,  except  as  qualified  by  the 
ruling  announced  in  the  second  beadnote,  and 
sufficient  to  give  a  right  of  action  to  A.  for  dam- 
ages resulting  from  a  breach. 

[Ed.  Note.>-For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  §  133.] 

2.  Same. 

The  contract  by  a  railroad  company  to  lo- 
cate a  station  at  a  given  point  is  not  per  se 
▼Old.  Such  a  contract  is  enforceable  against 
the  railroad  company  so  long  as  it  is  possible 
for  the  company  to  discharge  the  duties  owed  by 
it  to  the  public,  and,  at  the  same  time,  dis- 
charge the  duties  incumbent  upon  it  by  the  con- 
tract. Whenever  a  time  arrives  that  the  com- 
pany is  hampered  in  the  discharge  of  its  duties 
to  the  public,  by  its  undertaking  under  the  con- 
tract to  establish  the  station,  the  station  may 
be  absndoned,  notwithstanding  the  contract,  as 
it  is  to  be  presumed  that  the  parties  to  the  con- 
tract entered  into  the  same  with  full  knowledge 
of  the  duty  of  the  railroad  companv  to  subordi- 
nate private  interests  under  contracts  made  by 
it  to  the  public  rights,  whenever  there  is  a  con- 
flict between  the  same.  But,  in  tn,  ?iven  cnse,  it 
is  Incumbent  upon  a  railroad  company,  before  it 
could  be  discharged  from  a  contract  to  locate  a 
station,  to  establish  satisfactorily  that  there  has 
arisen  such  a  conflict  between  its  public  duties 
on  the  one  hand  and  its  duties  under  the  con- 
tract on  the  other  that  it  is  impossible  for  it  to 
discharge  the  former  without  entirely  abandon- 
ing the  latter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  133.] 

3.  Writ  op  Errob— Review— Discbttion  of 
Court— RuuNQ  on  Petition. 

A  Judgment  of  a  trial  judge,  holding  that  a 
petition  has  been  framed  in  compliance  with  the 
pleading  act  of  18d3  (Civ.  Code  1895.  S  4961, 
p.  56),  requiring  all  petitioners  to  **set  forth  the 
cause  of  action  in  orderly  and  distinct  para- 
graphs, numbered  consecutively,"  will  not  be  re- 
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versed  unless  it  is  apparent  that  there  has  been 
an  utter  disregard  of  the  provisions  of  the  ad; 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Campbell  Coun- 
ty; L.  8.  Roan,  Judge. 

Action  by  H.  H.  Camp  against  the  Atlanta 
A  West  Point  Railroad  Company.  Judgment 
for  defendant,  and  plalntlfl!  brings  error.  Af- 
firmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  J.  F.  Qolightly,  for  defend- 
ant in  error. 


ATKINSON,  J.  1.  In  the  plalntirs  peti- 
tion it  is  alleged  that  the  defendant  was  one 
among  a  number  of  competing  railroad  com- 
panies for  through  travel  and  local  business 
over  its  line  of  railway;  that,  for  the  ad- 
vancement of  its  interests  in  that  behalf,  the 
defendant  entered  upon  the  policy  of  en- 
couraging settlers  along  its  line  of  railroad 
who  would  beautify  their  homes;  that  peti- 
tioner did  not  live  on  the  defendant's  road, 
but  was  in  search  for  a  place  to  settle  and 
advised  the  defendant  of  his  object  The  de- 
fendant then  informed  petitioner  that.  If  pe- 
titioner would  Invest  In  a  home  on  its  line 
of  road  and  beautify  the  same,  the  defendant 
would  offer  inducements.  Afterwards  petition- 
er ascertained  that  a  certain  tract  of  land  on 
the  line  of  defendant's  road  was  for  sale ;  that 
petitioner  then  proposed  to  defendant  that 
he  would  purchase  said  tract  of  land,  provld 
ed  the  defendant  would  locate  thereon  a  per- 
manent station,  to  continue  during  the  life  of 
the  charter  of  the  company.  In  response  the 
defendant  informed,  petitioner  that,  If  peti- 
tioner would  purchase  the  property,  defend- 
ant would  locate  the  station  as  suggested,  and 
would  commence  by  causing  two  trains  per 
day  in  each  direction  to  stop  at  the  station, 
and  that  from  time  to  time  thereafter  the  num- 
ber of  trains  would  be  increased.  Upon  the 
faith  of  the  defendant's  proposition  to  locate 
the  station  and  stop  the  trains  as  already  re- 
cited, petitioner  knowing  the  effect  thereof 
would  be  to  enhance  the  value  of  the  prop- 
erty, purchased  the  property  and  erected 
thereon  a  dwelling  bouse  at  a  cost  of  $4,000. 
The  defendant  immediately  established  a  sta- 
tion In  pursuance  of  Its  promise  and  called 
it  "Camp's,"  and  put  Into  effect  a  schedule 
requiring  two  of  its  trains  In  each  direction 
to  stop  at  the  station  on  each  day.  This 
schedule  was  continued  for  several  years.  It 
was  also  alleged  that,  in  order  to  carry  out 
the  plaintiff's  ccmtract  with  the  defendant, 
the  plaintiff,  after  building  the  dwelling 
house,  made  other  Improvements,  which  were 
specified,  but  not  necessary  here  to  state,  all 
of  which  tended  to  beautify  his  home  and 
render  the  view  from  the  railroad  attractive, 
and  to  carry  out  the  defendant's  policy,  to 
which  reference  has  already  been  made.  Aft- 
er maintaining  the  station  and  schedules  here- 
inbefore recited  for  several  years,  the  defend- 
ant wrongfully,  without  the  consent  of  the 
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plalntiif,  abandoned  the  same.  The  effect  of 
the  abandonment  was  greatly  to  depreciate 
the  market  value  of  the  plaintiff's  property. 
The  suit  was  for  damages  for  breach  of  the 
contract.  The  plaintiff's  entire  negotiations 
were  with  one  alleged  to  be  the  industrial 
agent  of  the  defendant,  who  it  was  alleged 
had  authority  to  bind  the  defendant  in  mak- 
ing a  contract  of  the  character  alleged.  It 
was  further  alleged  that  after  the  negotia- 
tions between  the  plaintiff  and  the  defendant, 
relied  upon  as  showing  the  agreement  which 
induced  the  plaintiff  to  purchase  and  improve 
the  property,  the  defendant  ratified  all  of  the 
promises  made  in  its  behalf,  and,  in  pur- 
suance of  its  promises,  established  the  station 
and  put  into  effect  the  schedules  for  the  stop 
at  such  station  of  two  trains  per  day  going  in 
each  direction,  as  promised  by  the  agent. 

The  allegations  were  sufficient  to  show  an 
obligation  upon  the  part  of  the  defendant  to 
establish  a  station  at  a  point  near  the  prop- 
erty purchased  by  the  plaintiff,  and  to  cause 
as  many  as  two  trains  per  day,  going  in  each 
direction,  to  stop  at  such  station  after  it  was 
established.  The  point  is  made  that  the  plain- 
tiff only  proposed  that  he  would  buy  land  in 
which  the  defendant  had  no  interest,  if  the 
defendant  would  establish  the  station,  and 
that  the  defendant  did  not  accept  the  proposi- 
tion, but  submitted  a  counter  proposition  that 
it  would  establish  the  station  and  maintain  a 
given  schedule,  if  the  plaintiff  would  buy  the 
property.  In  other  words,  that  both  parties 
spoke  conditionally,  and  no  agreement  to  do 
anything  was  actually  made.  The  petition 
as  a  whole  is  entitled  to  a  broader  interpre- 
tation. The  allegations  are  sufficient  to  show 
that  the  parties  did  more  than  merely  submit 
the  propositions.  They  understood  each  oth- 
er, and,  while  their  propositions  were  pend- 
ing, both  proceeded  to  perform  in  execution 
of  their  understanding.  Performance  by  each 
was  acceptance  of  the  other's  proposition. 
Such  acceptance  eliminated  all  conditional 
features  connected  with  the  transaction,  ren- 
dered certain  the  intention  of  the  parties,  in- 
troduced the  feature  of  mutuality,  showed 
the  presence  of  consideration  moving  each 
party,  showed  ratification  by  the  railroad 
company,  and  rendered  it  unnecessary  to  re- 
duce the  contract  to  writing.  In  connection 
with  these  announcements,  it  may  be  noted 
that  the  facts  in  Swan  Oil  Co.  v.  Under,  123 
Ga.  554,  51  S.  E.  622,  present  a  different  case 
from  that  under  consideration.  The  case  at 
bar  is  more  like  the  case  of  McCaw  Mfg.  Co. 
V.  Felder,  115  Ga.  408,  41  S.  E.  664,  and  the 
principles  therein  announced  are  applicable 
here.  McCaw  Mfg.  CJo.  v.  Felder  was  dif- 
ferentiated from  Swan  Oil  Co.  v.  Llnder  in 
the  opinion  of  the  latter  case.  With  regard 
to  the  matter  of  consideration,  it  may  be 
further  said:  Adequacy  or  inadequacy  of 
consideration  is  a  subject  to  be  considered  by 
tne  f.arties  at  the  time  they  make  the  con- 
tract  There  is  no  law  regulating  the  amount 


of  consideration  necessary  to  support  a  par- 
ticular promise.  If  the  parties  have  the  ca- 
pacity to  contract  and  there  is  no  fraud  or 
misplaced  confidence,  and  there  is  any  valu- 
able consideration,  the  courts  will  enforce  the 
contract  according  to  its  terms.  Under  the 
allegations  the  defendant  anticipated  an  in- 
crease of  business  resulting  from  the  loca- 
tion of  settlers  along  its  line  of  road.  While 
such  increase  resulting  from  the  purchase 
by  the  plaintiff  of  a  single  tract  of  land  and 
his  settlement  thereon,  might  be  inappre- 
ciable, it  was  one  of  many  transactions  in 
contemplation  of  the  defendant,  which,  if  its 
plan  were  developed,  would  tend  ultimately 
to  bring  about  the  desired  result;  that  is  to 
say,  the  increase  of  its  business  as  a  com- 
mon carrier. 

2.  It  is  said,  though,  that  the  contract  to 
locate  the  station  and  maintain  it  permanent- 
ly was  contrary  to  public  policy  and  unen- 
forceable. The  question  as  to  how  far  a  rail- 
road company  can  bind  itself  in  a  contract 
to  locate  a  station  at  a  given  point  has  been 
the  subject  of  numerous  adjudications.  There 
are  rulings  to  the  effect  that  an  agreement  by 
a  railroad  company  to  locate  and  maintain  a 
station  at  a  given  point  is  contrary  to  the 
policy  of  the  law.  Enid  Right  of  Way  & 
Townsite  Co.  v.  Lile,  15  Okl.  328,  82  Pac. 
810;  Pacific  Railroad  Co.  v.  Seely,  45  Mo. 
212,  100  Am.  Dec.  369;  Mobile  &  Ohio  Rail^ 
road  Co.  v.  People,  132  111.  559,  24  N.  K  643, 
22  Am.  St.  Rep.  556.  In  these  cases  and  in 
others  that  {nay  be  cited  the  broad  rule  is 
laid  down  that  a  railroad  company  has  no 
authority  to  bargain  away  its  right  to  lo- 
cate stations  in  such  manner  as  the  public 
Interests  may  require,  and,  that  any  contract 
locating  a  station  being  in  Its  nature  some- 
thing which  might  have  the  effect  to  hamper 
the  company  in  the  discbarge  of  its  duties  to 
the  public,  every  contract  having  for  Its  pur- 
pose the  permanent  location  of  a  station  is 
by  its  very  terms  contrary  to  the  policy  of 
the  law  and  unenforceable.  This  broad  rule, 
however,  has  not  met  with  general  favor. 
There  are  aliso  numerous  rulings  to  the  effect 
that  a  contract  by  a  railroad  company  to 
locate  a  station  at  a  given  point,  and  not  to 
locate  any  other  stations  vrithin  a  given  dis- 
tance from  that  point,  is  contrary  to  public 
policy  and  void.  Marsh  v.  Falrbury  &  N.  W. 
Ry.  Co.,  64  111.  414.  16  Am.  Rep.  564;  26  Am. 
&  E.  Enc.  L.  (2d  Ed.)  500;  Williamson  v.  Chi- 
cago, R..  I.  &  P.  R.  Co.,  53  Iowa,  126,  4  N. 
W.  870,  36  Am.  Rep.  206;  St  Joseph  &  Den- 
ver City  R.  Co.  V.  Ryan,  11  Kan.  602,  15  Am. 
Rep.  357;  Beasley  v.  Texas  &  P.  R.  Co.,  115 
Fed.  952,  53  C.  C.  A.  434;  The  authors  of 
Elliott  on  Railroads,  after  referring  to  the 
decisions  which  hold  that  the  contracts  re- 
quiring a  railroad  company  to  establish  de- 
pots at  certain  points  are  against  public  pol- 
icy and  not  enforceable,  say  that  there  is  a 
coAflict  of  authority  upon  the  question,  and 
complete  their  discussion  of  the  matter  in  the 
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following  language:  ''In  our  opinion  such  a 
contract  may  be  made  if  no  public  interest  is 
prejudiced.  If  tbe  contract  is  made  solely 
to  promote  private  interests  at  the  expense 
of  the  public  -vrelfare,  the  contract  should,  as 
we  think,  be  held  to  be  illegal.  But,  if 
the  public  interests  are  not  prejudiced,  or 
the  power  of  the  company  to  do  what  the 
public  welfare  requires  is  not  abridged,  we 
believe  the  contract  should  be  regarded  as 
valid.  Many  cases  hold  that  a  railroad  cor- 
poration may  contract  for  the  erection  and 
maintenance  of  a  station  at  a  certain  point, 
where  its  right  to  maintain  stations  at  other 
points  is  not  thereby  impaired.  This  we  be- 
lieve to  be  the  sound  doctrine."  2  Elliott  on 
Railroads,  §§  362,  386.  Sound  public  policy 
requires  that  a  railroad  company  should  be 
left  free  to  establish  and  re-establish  Its  sta- 
tions wherever  the  accommodations  or  the 
wants  of  the  public  may  require.  The  power 
to  locate  stations  is  from  its  very  nature  a 
continuing  one.  Mobile  &  Ohio  R.  Co.  v.  Peo- 
ple, 132  111.  559,  24  N.  B.  643,  22  Am.  St.  Rep. 
556.  The  authorities  of  a  railroad  have  un- 
limited powei'  to  locate  their  stations  for  the 
best  interests  of  the  community  and  the  road, 
even  though  a  money  consideration  be  paid 
therefor.  Currle  v.  N.  J.  &  O.  R.  Co.,  61 
Miss.  725.  An  agreement  on  the  part  of  a 
railroad  company  to  establish  a  station  at  a 
particular  point  is  not  one  to  keep  it  there 
forever,  but  is  made  subject  to  the  genera* 
contingencies  of  business,  the  public  Interest, 
and  the  large  modification  and  growth  of 
transportation  routes  as  they  may  affect  the 
requirements  of  the  railroad  company's  busi- 
ness. Texas  &  P.  Ry.  Co.  v.  Scott,  41  U.  S. 
App.  624,  77  Fed.  726,  23  C.  C.  A.  424,  37  L. 
R.  A.  94.  In  the  case  just  cited  It  was  held 
that  an  agreement  by  a  railroad  company,  in 
consideration  of  a  right  of  way,  to  establish 
a  depot  on  the  land,  is  complied  with  by  es- 
tablishing the  station  and  maintaining  It  up< 
<yi  the  land  for  36  years,  although  the  depot 
is  then  removed  on  account  of  the  exigencies 
of  business,  and  In  the  opinion  Judge  New- 
man cites  the  case  of  Texas  &  P.  R.  Co.  v. 
Marshall.  136  U.  S.  393,  10  Sup.  Ct.  846,  34 
L.  Ed.  385,  where  it  was  held  that  an  agree- 
ment to  locate  and  maintain  the  shops  of  a 
railroad  company  permanently  at  a  given 
point  was  compiled  with  by  the  maintenance 
of  the  shops  at  that  point  for  six  years,  not- 
withstanding a  subsequent  removal  growing 
out  of  the  exigencies  of  the  business  of  the 
railroad  and  the  changes  necessary  to  be 
made  to  discharge  the  public  duties  resting 
upon  it,  and  it  was  held  that  the  word  "per- 
manent" in  the  contract  was  to  be  construed 
with  reference  to  the  subject-matter  of  the 
contract,  and  that  under  the  circumstances 
the  contract  with  the  word  "permanent" 
therein  was  complied  with  by  the  establish- 
ment of  the  terminus  and  office  and  shops 
contracted  for,  with  no  intention  of  removing 
or  abandoning  them  at  the  time  when  so  es- 
tablished. 


The  effect  of  the  rule  laid  down  in  the 
decisions  just  referred  to  Is  that,  when  one 
contracts  witji  a  railroad  company  in  refer- 
ence to  those  matters  where  the  public  is 
involved,  the  contract  Is  made  subject  to  the 
rights  of  the  public,  and,  when  the  exigencies 
of  the  business  of  the  company  are  such  that 
the  rights  of  the  public  come  in  conflict  with 
the  rights  of  the  contracting  party  under  his 
contract,  it  is  to  be  presumed  that  it  was 
the  intention  of  the  parties  that  the  private 
rights  under  the  contract  should  yield  to  the 
public  right.  In  applying  what  has  been 
said  to  the  present  case,  it  cannot  be  held 
that  the  contract  between  the  railroad  com- 
pany and  the  plaintiff  was  void  per  se,  for 
the  company  had  the  right  to  make  a  con- 
tract with  the  plaintiff  to  locate  a  station  at 
a  given  point,  so  long  as  the  location  of  the 
station  did  not  interfere  with  the  proper  dis- 
charge of  the  duties  resting  upon  the  com- 
pany as  a  quasi  public  corporation ;  but  the 
plaintiff  was  charged  with  notice  of  the  char- 
acter of  the  person  he  was  contracting  with 
and  of  the  duties  which  that  person  owed  to 
the  public,  and  also,  in  reference  to  the  sub- 
ject-matter of  the  contract,  that  it  was  con- 
nected intimately  and  directly  with  the  dis- 
charge of  the  duties  the  defendant  owed  the 
public,  and  therefore  it  became  a  part  of  the 
contract  between  the  parties  that  the  main- 
tenance of  the  station  at  the  point  was  lim- 
ited, not  by  the  time  specified  In  the  contract, 
but  to  that  time,  and  to  that  time  only,  when, 
consistent  with  the  discharge  of  the  public 
duties  of  the  company,  the  station  could  be 
maintained  in  the  manner  provided  for  in 
the  agreement.  The  petition  therefore  set 
forth  a  cause  of  action.  There  is  nothing 
alleged  to  indicate  that  the  conditions  are 
so  changed  that  the  railroad  company  can- 
not comply  with  its  contract,  and  at  the  same 
time  discharge  all  duties  to  the  public  which 
the  law  places  upon  it.  If  that  time  has  ar- 
rived the  railroad  company  may  be  allowed 
to  show  this  by  an  appropriate  plea,  support- 
ed by  competent  evidence.  This  is  a  matter 
of  defense.  The  question  with  which  we 
have  dealt  in  the  present  case  has  never  been 
directly  passed  upon  in  any  case  decided  by 
this  court,  but  cases  involving  contracts  for 
the  location  of  depots,  stations,  lines  of  road, 
etc.,  have  been  before  this  court  where  other 
phases  of  the  law  were  involved,  and  in  some 
of  them  contracts  of  the  character  above  in- 
dicated have  been  tacitly  recognized  as  being 
valid.  See  A.  &  W.  P.  R  Co.  v.  Hodnett, 
36  Ga.  669;  A.  &  W.  P.  R.  Co.  v.  Speer,  32 
Ga.  550,  79  Am.  Dec.  305;  A.  &  W.  P.  R 
Co.  V.  Hopson,  33  Ga.  116 ;  Haisten  v.  S.,  G. 
&  N.  A.  R.  Co..  51  Ga.  199;  Ga.  So.  R.  v. 
Reeves,  64  Ga.  492 ;  Butler  v.  TIfton  Ry.  Co., 
121  Ga.  817,  49  S.  E.  763. 

3.  The  demurrer  also  raised  the  objection 
that  the  petition  was  not  paragraphed  in  the 
manner  required  by  law.  While  we  think 
that  some  of  tbe  paragraphs  of  the  petition 
were  capable  of  subdivision,  we  cannot  say 
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that  there  has  been  such  a  disregard  of  the 
proTisions  of  the  act  that  the  judge  erred  in 
upholdhig  the  petition  as  framed.  As  was 
said  in  Atlanta,  E.  &  N.  Ry.  Go.  y.  Smith, 
119  6a.  668,  46  S.  E.  853:  "It  is  impossible 
to  satisfactorily  define  what  would  be  order- 
ly paragraph,  and  this  matter  must  be  left 
largely  to  the  discretion  of  the  trial  judge." 
See,  also,  Atlantic  Coast  Line  Ry.  Co.  v.  Tay- 
lor, 125  Ga.  454,  54  S.  E.  622. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  not  presiding. 


(l.'M)  Ga.  74) 
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(Supreme  Court  of  Georgia.    Feb.  7,  1908.) 

Landlord  and  Tenant—Distbess  Wabsant 

—Affidavit. 

Where  a  person  wrote  out  and  signed  a 
paper  in  the  form  of  an  afiSdavit  for  the  pur- 
pose of  obtaining  the  issuance  of  a  distress  war- 
rant, and  then  procured  a  justice  of  the  peace  to 
attest  it  by  signing  the  jurat,  but  in  fact  do 
oath  was  taken  or  administered,  and  nothing 
was  said  about  an  oath,  or  as  to  the  truth  of  the 
statements  contained  in  the  paper,  this  consti- 
tuted DO  lawful  affidavit,  and  furnished  no  basis 
for  the  issuing  of  a  d\ptres3  warrant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant.  S  1104;  vol.  2, 
Affidavits,  §  45.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Turner  Coun« 
ty;   W.  N.  Spence,  Judge. 

Action  by  D.  H.  Davis  against  C.  A.  Brltt 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

John  B.  Hutcheson,  for  plaintiff  In  error. 
T.  R.  Perry  and  A.  J.  Davisi  for  defendant 
in  error. 

LUMPKIN,  J.  A  distress  warrant  was  is- 
sued by  J.  F.  Lunsford,  justice  of  the  peace, 
on  September  28,  1905,  in  favor  of  D.  H. 
Davis  against  C.  A.  Britt  for  rent  It  was 
based  on  what  appeared  to  be  an  affidavit 
made  by  A.  J.  Davis,  attorney  at  law  for  D. 
H.  Davis.  This  was  drawn  in  the  ordinary 
form,  reciting,  "Personally  appeared  before 
me,"  etc.,  and  with  the  jurat  in  the  words: 
"Sworn  to  and  subscribed  before  me  this 
28th  day  of  Septem'ber,  1905.  [Signed]  J.  F. 
Lunsford,  J.  P."  On  the  trial  a  verdict  Was 
rendered  for  the  plaintiff.  A  motion  for  a 
D«»w  trial  was  refused,  and  the  defendant  ex- 
cepted. 

The  only  point  made  before  us  is  whether, 
under  the  uncontradicted  evidence,  the  paper 
purporting  to  be  an  affidavit  was  in  fact 
sworn  to,  so  as  to  furnish  a  legal  basis  for  the 
issuance  of  a  distress  warrant.  The  point  was 
raised  in  two  ways:  First,  by  a  motion  to 
dismiss  the  distress  warrant;  and,  second, 
under  the  general  grounds  of  the  motion  for 
a  new  trial.  The  entire  evidence  bearing  on 
this  point  was  that  of  A.  J.  Davis,  Esq.,  who 
testified  as  follows:  "My  recollection  is  that 
I  wrote  out  the  distress  warrant,  and  Mr. 
Lunsford,  the  justice  of  the  peace,  was  in 


Mr.  Rouse's  store.  I  wrote  the  paper  in  CoL 
Tyson's  office,  and  went  and  got  Lunsford, 
and  I  signed  the  paper  in  Col.  Tyson's  office. 
Mr.  Lunsford  witnessed  the  affidavit.  I  am 
not  positive  where  Mr.  Lunsford  was  when  I 
signed  the  paper.  I  am  not  positive  whether 
he  was  in  the  room  or  not;  whether  I  signed 
the  paper  when  I  finished  it  I  know  I  went 
after  him.  I  don*t  know  whether  I  signed  it 
in  his  presence  or  not  I  am  not  positive 
about  it.  Mr.  Lunsford  was  away  when  I 
wrote  it  I  went  after  him.  I  am  not  posi- 
tive whether  I  signed  it  then  and  there, 
where  I  wrote  it  or  signed  it  after  the  officer 
came  In.  I  would  not  say  positively  which  It 
was.  I  do  not  think  there  was  an  oral  oath 
administered  at  the  time  I  signed  the  affida- 
vit. There  was  nothing  said  about  an  oath. 
My  recollection  Is  that  I  wrote  the  paper,  and 
then  went  and  got  the  justice  of  the  peace, 
and  he  witnessed  it.  I  told  him  I  wanted 
him  to  witness  that  affidavit  That  is  what 
I  went  after  him  for — to  get  him  to  witness 
the  affidavit  and  issue  the  distress  warrant 
My  recollection  is  that  I  told  him  I  wanted 
to  make  that  affidavit  as  a  basis  for  a  dis- 
tress warrant.  The  officer  understood  I  was 
swearing  to  the  paper.  I  think  that  was  his 
understanding,  for  I  went  to  him  for  that 
purpose." 

In  order  to  procure  the  Issuing  of  a  dis- 
tress warrant  the  applicant  or  his  agent  or 
attorney,  must  make  oath  in  writing  as  to 
the  sum  claimed  to  be  due  for  rent.  Civ.  Code 
1895,  §  4818.  Merely  to  write  out  a  paper  In 
the  form  of  an  affidavit  and  sign  it  is  not 
sufficient,  without  more,  to  constitute  the 
taking  of  an  oath ;  nor  is  it  sufficient  that  at 
some  time  after  such  paper  is  signed  a  jus- 
tice of  the  peace  should  sign  the  jurat  The 
jurat  to  an  affidavit  is  that  part  of  It,  or  ad- 
dition to  It,  where  the  officer  certifies  that  it 
was  sworn  to  before  him.  1  Bnc.  PL  &  Pr. 
316.  It  seems  to  have  been  thought  by  some 
that  the  mere  signing  of  the  jurat  by  tli* 
officer,  even  though  the  person  purporting  to 
make  it  has  signed  the  paper  at  a  different 
time,  and  without  any  administration  of  an 
oath,  or  anything  tantamount  thereto,  and 
sometimes  even  in  the  absence  of  the  purport- 
ed affiant  Is  sufficient  But  this  is  a  mis- 
take. Whether  an  oath  made  to  obtain  the 
Issuance  of  a  distress  warrant  Is  sufficient 
may  be  tested  by  the  question  whether  a 
conviction  for  perjury  or  false  swearing  could 
be  predicated  upon  it  if  what  was  stated 
were  not  true.  The  signature  of  the  person 
claimed  to  be  an  affiant  accompanied  by  the 
jurat  signed  by  the  officer.  Is  prima  facie  suf- 
ficient evidence  that  the  oath  was  administer- 
ed ;  but  If  in  fact  no  oath  was  administered, 
a  false  certificate  by  the  magistrate  to  that 
effect  would  not  take  the  place  of  the  admin-' 
istration  of  the  oath.  If  the  paper  appears 
on  its  face  to  be  regular,  one  who  attacks  it 
carries  the  burden  of  showing  that  it  was  not 
in  fact  legally  executed ;  but  if  the  evidence 
shows  that  no  oath  was  administered,  nor 
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anything  done  which  the  law  deems  sufficient 
as  amountlnsr  to  the  administration  of  an 
oath,  the  paper  claimed  to  be  an  affidavit 
win  not  suffice  as  such,  nor  furnish  a  basis 
for  tJie  issuance  of  a  distress  warrant.  If 
the  evidence  as  to  what  took  place  Is  con- 
flicting, the  question  is  one  of  fact  for  sub- 
mission to  the  jury.  A  statement  under  oath 
differs  from  unsworn  statements,  in  that  It  is 
made  under  a  solemnity  which  is  supposed  to 
affect  the  conscience;  and,  where  taken  In 
connection  with  a  legal  proceeding,  the  maker 
is  al^  subject  to  punishment  for  perjury,  if 
the  statements  be  untrue.  It  is  therefore  nec- 
essary that  sworn  statements  should  be  dis- 
tinguished from  those  which  are  unsworn.  In 
the  manner  of  making  them. 

It  would  be  unprofitable  to  enter  Into  a 
discussion  of  the  origin  and  nature  of  the 
administration  of  an  oath,  or  of  the  religious 
sanctity,  or  the  appeal  to  the  Supreme  Being, 
which  has  been  said  to  characterize  it,  or  to 
deal  with  the  capacity  of  a  witness  at  the 
present  day  to  testify,  regardless  of  religious 
belief,  or  the  statutory  allowance  of  an  af- 
firmation in  lieu  of  an  oath.  Whether  the 
affiant  testifies  in  view  of  his  responsibility 
to  God,  or  only  to  the  criminal  law,  in  either 
event  what  he  does  Is  something  more  than 
merely  to  sign  a  paper.  See,  on  this  subject, 
1  Greenleaf  on  Evidence  (16th  Ed.)  §  304; 
O'Reilly  v.  People,  86  N.  T.  154,  40  Am.  Rep. 
525.  In  the  O'Reilly  Case  it  was  said: 
"Where  the  prisoner  handed  to  an  officer, 
authorized  to  take  and  certify  affidavits,  an 
affidavit  previously  signed  by  him,  and  re- 
citing that  he  had  been  duly  sworn,  and  the 
officer  affixed  his  own  signature  to  the  jurat 
without  any  words  or  formalities,  held,  that 
perjury  could  not  be  predicated  of  the  trans- 
action." In  Matthews  v.  Reld,  94  Ga.  461, 
19  S.  E.  247,  an  attorney  prepared  an  af- 
fidavit for  the  purpose  of  foreclosing  a  chat- 
tel mortgage,  signed  his  name  to  it,  and  then 
laid  it  on  the  desk  of  the  clerk  of  the  su- 
perior court,  at  which  the  latter  was  sitting ; 
the  attorney  at  the  same  time  remarking: 
"Here  is  an  affidavit  I  want  to  swear  to.  I 
have  already  signed  it  The  facts  stated  in 
it  ate  true."  It  did  not  appear  that  the  clerk 
heard  what  the  attorney  said ;  but  It  did  ap- 
pear that  no  oath  was  formally  administered, 
and  that  the  clerk  did  not  then,  nor  till  long 
afterwards,  sign  the  jurat  It  was  held  that 
the  affidavit  was  not  duly  made,  and  that 
the  clerk  had  no  authority  to  Issue  an  execu- 
tion thereon.  The  law  has  not  prescribed 
any  exact  formula  of  words  or  specific  cere- 
mony which  must  be  used  In  order  to  consti- 
tute a  valid  administration  of  an  oath.  Cer- 
tain forms  of  expression  are  generally  fol- 
lowed; but,  if  the  substance  is  present,  a 
lack  of  literal  compliance  with  form  will  not 
invalidate  the  oath.  1  Enc.  PI.  &  Pr.  324. 
In  McCahi  v.  Bonner,  122  Ga.  842,  846,  51  S. 
E.  36,  after  citing  approvingly  the  case  of 
O'Reilly  V.  People,  86  N.  Y.  154,  It  was  said : 
"If,  however,  the  affiant,  at  the  time  of  ten- 


dering the  affidavit  to  the  officer,  uses  lan- 
guage signifying  that  he  consciously  takes 
upon  himself  the  obligation  of  an  oath,  and 
the  officer  so  understands  and  immediately 
signs  the  jurat,  this  will  amount  to  such  con- 
currence of  act  and  intention  as  will  consti- 
tute a  legal  swearing.  The  acts  of  the  officer 
and  of  the  affiant  must  be  concurrent,  and 
must  conclusively  iodicate  that  it  was  the  pur- 
pose of  the  one  to  administer  and  the  other  to 
take  the  oath.  In  order  to  make  a  valid  affida^ 
vit"  In  that  case  an  affiant  presented  to  the 
officer  an  affidavit  previously  signed  by  him, 
with  the  statement  that  he  was  familiar  with 
its  contents,  that  what  was  therein  contained 
was  true,  and  that  he  swore  to  the  same,  and 
the  officer  immediately,  on  the  faith  of  such 
declaration,  affixed  his  official  signature  to  the 
jurat  It  was  held  that  this  was  sufficient 
to  indicate,  not  only  that  the  affiant  under- 
stood that  he  was  taking  an  oath,  but  also 
that  the  officer  likewise  so  understood,  and 
that  by  presently  signing  the  jurat  he  evi- 
denced his  intention  to  administer  an  oath. 

Tested  by  the  rule  thus  succinctly  laid 
down,  how  stands  the  present  case?  On  its 
face  the  affidavit  appeared  to  be  regular ;  but 
on  the  trial  the  uncontradicted  evidence  of 
the  affiant  showed  that  he  prepared  the  pa- 
per and  probably  signed  it  before  he  went  to 
the  magistrate,  who  was  in  the  store  of  an- 
other person,  that  he  then  told  the  magis- 
trate that  he  wanted  the  latter  to  witness 
that  affidavit,  and  that  "my  recollection  is  I 
told  him  I  wanted  to  make  that  affidavit  as  a 
basis  for  a  distress  warrant"  But  in  the 
same  connection  he 'testified:  "I  do  not  think 
there  was  an  oral  oath  administered  at  the 
time  I  signed  the  affidavit  There  was  noth- 
ing said  about  an  oath."  It  does  not  even 
appear  that  he  stated  that  what  was  written 
was  true.  In  fact  it  is  quite  apparent  from 
his  own  testimony  that  he  wrote  out  the  pa- 
per, signed  it,  and  had  the  magistrate  to  at- 
test it,  without  swearing  to  it,  or  without 
the  sanction  of  an  oath  being  invoked,  either 
by  him  ov  by  the  magistrate.  In  no  way  does 
this  measure  up  to  the  test  laid  down  In  the 
case  of  McCain  v.  Bonner,  supra.  The  wit- 
ness stated  that:  "The  officer  understood 
that  I  was  swearing  to  the  paper.  I  think 
that  was  his  understanding,  for  I  went  to 
him  for  that  purpose."  The  officer  was  not 
introduced  as  a  witness.  Objection  was  made 
to  this  statement ;  but  as  the  grounds  of  the 
motion  for  a  new  trial  which  is  based  upon  It 
falls  to  show  what  objection  was  made.  It 
cannot  be  considered.  Nevertheless  the  mere 
opinion  of  the  witness  that  the  magistrate 
understood  he  was  swearing,  because  he  went 
there  for  the  purpose,  cannot  avail,  where 
his  testimony  as  to  what  actually  occurred 
shows  that  he  did  not  in  fact  swear  to  the 
paper,  and  that  there  was  nothing  from  which 
such  an  inference  could  legally  be  drawn. 

We  cannot  but  deprecate  the  tendency  to 
treat  the  taking  of  an  oath  as  a  mere  tech- 
nical  formality,   worthy  of  little  attention. 
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In  the  strenuous  age  In  which  we  live  speed 
Is  deemed  of  prime  importance.  But  one 
must  stili  pause  long  enough  to  yerity  the 
statements  contained  in  a  paper  prepared  for 
use  as  an  affldayit,  by  swearing  to  them,  be- 
fore he  can  obtain  a  distress  warrant  to  be 
issued  and  have  the  property,  of  another  seiz- 
ed. The  verdict  was  without  evidence  to  sup- 
port it,  because  It  was  shown  that  there  was 
no  affidavit,  and  therefore  no  valid  distress 
warrant.  On  the  general  subject,  see  Carlisle 
v.  Gunn,  68  Miss.  243,  8  South  743 ;  2  Bish- 
op's Or.  Law  (8th  Ed.)  §  1018 ;  United  States 
V.  Baer  (C.  0.)  6  Fed.  42,  18  Blatchf.  493; 
Dunlap  V.  Clay,  65  Miss.  454,  4  South.  118; 
State  V.  Gay,  59  Minn.  6,  60  N.  W.  676.  50 
Anu  St  Rep.  389. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside. 

(129  Oa.  860) 

JAMES  V.  P.  J.  COOLEDGB  ft  BRO. 

(Supreme  Court  of  Georgia.    Feb.  7,  1908.) 

1.  ExErcuTiON—lLLEOALPrY— Pleading. 

When  an  Illegality  has  been  filed  to  the 
levy  of  a  fi.  fa.,  and  has  been  returned  by  the 
levying  o£5cer  to  the  proper  court  for  trial,  the 
pleadings  are  the  fi.  fa.  and  the  illegality.  Mil- 
ler V.  Perkerson,  128  Ga.  465,  57  S.  E.  787. 

2.  Same— Gboundb— Dismissal. 

Where  the  only  ground  of  the  illegality  to 
the  fi.  fa.  is  alleged  to  be  that  the  fi.  fa.,  special 
in  its  nature  and  against  specific  property,  is 
levied  upon  other  property  of  the  defendant,  and 
for  that  reason  the  levy  is  illegal,  the  court  will, 
on  inspection,  compare  the  grounds  of  the  il- 
legality with  the  fi.  fa.,  and,  if  the  fi.  fa.  is 
found  to  be  general,  as  well  as  special,  the  il- 
legality will  be  dismissed. 

3.  Same— Oenebal  ExECxfriON. 

An  execution,  commanding  the  sheriff  that 
of  the  goods  and  chattels,  lands  and  tenements, 
of  the  Georgia  Western  Cotton  Mills,  as  prin- 
cipal, and  J.  S.  James,  as  security,  and  especial- 
ly of  the  following  landa  and  improvements 
thereon  of  the  Georgia  Western  Cotton  Mills,  to 
wit:  Town  lots  of  land,  Nos.  4,  8  to  25,  in  lot 
62,  of  said  town  of  Douglasville,  Georgia,  etc.— 
is  a  general  execution  against  the  two  named  de- 
fendants, as  well  as  a  special  execution  against 
the  described  property. 

4.  Writ  op  Ebbob  —  Tbanscript  —  Bill  of 
Exceptions.  i 

Where  there  is  a  confiict  between  the  bill 
of  exceptions  and  the  transcript  of  the  record, 
the  conflict  must  be  determined  by  inspection  of 
the  transcript.  Southern  Ry.  Co.  v.  Plemister, 
120  Ga.  524,  48  S.  E.  160. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  2857-2859.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Douglas  Coun- 
ty ;   A.  L.  Bartlett,  Judge. 

Affidavit  of  illegality  between  J.  S.  James 
and  F.  J.  Cooledge  &  Bro.  From  the  Judg- 
ment, James  brings  error.    Affirmed. 

J.  D.  Kilpatrick  and  J.  S.  James,  for  plain- 
tiff in  error.  Roberts  &  Hutcheson  and  Tye, 
Peeples,  Bryan  &  Jordan,  for  defendants  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDEN,  J.,  who 
did  not  preside. 


(129  Ga.  848) 
SWIFT  V.  SWIFT  et  al. 
(Supreme  Court  of  Georgia.    Feb.  8,  1008.) 

Wills  —  Settlement   Between    Leoatees  — 

Partial  Vacation. 

Where  a  legatee  under  the  terms  of  a  will 
entered  into  an  agreement  with  the  executors 
and  the  other  legatees,  which  was  made  for  the 
purpose  of  effecting  a  speedy  division  of  the  es- 
tate "without  sale  of  any  of  the  property  and 
to  end  all  delay  as  to  administration.*'  and  the 
agreement  was  executed,  and  a  division  of  the 
estate  was  made  according  to  the  terms  of  the 
agreement,  and  the  various  items  thereof  were 
assigned  and  delivered  to  the  several  legatees, 
and  a  full  and  final  settlement  of  the  interests 
and  rights  of  all  th«  legatees  in  and  to  such 
estate  was  thereby  accomplished,  the  legatee 
entering  into  the  agreement  referred  to.  who 
received  and  accepted  his  share  of  the  property 
according  to  the  terms  of  the  compact,  is  not 
entitled  to  have  the  agreement  and  settlement 
set  aside  and  vacated  merely  as  to  one  item  of 
the  property  distributed  under  the  settlement, 
upon  the  ground  that  he  was  induced  to  enter 
into  the  agreement  by  false  and  fraudulent  rep- 
resentations as  to  that  item,  without  offering  to 
rescind  the  entire  agreement,  so  as  to  restore 
the  status  quo. 

(Syllabus  by  the  Court.) 

Error  from  Superior  CJourt,  Muscogee  Coun- 
ty ;   W.  A.  Little,  Judge. 

Action  by  C.  J.  Swift  against  B.  W.  Swift 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

The  plaintiff  in  this  case,  C.  J.  Swift,  filed 
an  equitable  petition  against  E.  W.  Swift,  E. 
M.  Shorter,  and  A.  B.  Kyle  as  individuals, 
and  against  B.  W.  Swift  and  J.  P.  Kyle  as 
executors  of  G.  P.  Swift,  deceased,  and  al- 
leged in  substance  the  following  facts:  In 
1897  said  G.  P.  Swift  died  testate,  bequeath- 
ing the  residue  of  his  estate  to  his  five  chil- 
dren, C.  J.  Swift  (plaintiff),  E.  W.  Swift,  E. 
M.  Shorter,  A.  B.  Kyle  (defendants),  and  H. 
W.  Murphy.  B.  W.  Swift  and  J.  P.  Kyle 
qualified  as  executors.  During  the  same  year 
C.  J.  Swift  and  H.  W.  Murphy  brought  an 
action  against  the  other  three  children  of  the 
testator,  seeking  the  cancellation  of  certain 
conveyances  to  said  defendants  by  their  fa- 
ther. Subsequently  Mrs.  H.  W.  Murphy  as- 
signed her  interest  in  the  estate  and  in  the 
suit  to  the  three  defendants.  The  suit -re- 
mained pending  in  court,  with  C.  J.  Swift  as 
the  sole  plaintiff.'  In  the  year  1899,  in  pur- 
suance of  an  agreement  to  settle  said  suit, 
the  parties  executed  the  following  instru- 
ment: 

"Memorandum  of  agreement  this  day  made 
between  E.  M.  Swift,  A.  B.  Kyle,  and  E.  M. 
Shorter,  in  their  individual  rights  as  legatees,, 
and  in  their  right  as  transferees  of  H.  W. 
Murphy,  legatee,  parties  of  the  first  part,  and 
C.  J.  Swift,  legatee,  party  of  the  second  part, 
and  E.  W.  Swift  and  J.  P.  Kyle,  as  execut- 
ors of  the  estate  of  G.  P.  Swift,  parties  of 
the  third  part,  made  for  the  purpose  of  speed- 
ily dividing  the  estate  without  sale  of  any  of 
the  property,  and  to  end  all  further  delay  as 
to  administration.  First.  C.  J.  Swift,  leg- 
atee, agrees  to  surrender  and  to  convey  to  A. 
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B.  Kyle,  B.  M.  Shorter,  and  B.  W.  Swift  all 
his  rights,  title,  and  interest  of  every  kind 
and  character  in  said  estate,  wherever  it 
may  be  located,  and  also  including  all  the 
property  as  shown  by  the  attached  list,  ex- 
cept his  one-fifth  interest  in  the  following,  to 
wit :  Two- thirds  interest  in  warehouse ;  two- 
thirds  interest  in  vacant  lot  on  Broad  street ; 
two-thirds  interest  in  bank  ofiAce,  stores  1301- 
1303-1305,  city  lot  214,  and  part  of  city  lot 
211,  all  of  which  is  known  as  the  *city  prop- 
erty'—the  Intention  being  that  C.  J.  Swift  is 
to  have  and  retain  his  one-flfth  interest  there- 
in, but  to  surrender  his  one-fifth  interest  in 
all  the  other  property  of  the  estate.  Includ- 
ing the  stocks,  bonds,  money,  and  lands  ly- 
ing out  of  Ck)lumbus,  Ga.,  as  shown  by  said 
list.  Second.  In  consideration  of  the  fore- 
going, the  executors  will  turn  over  to  C.  J. 
Swift  any  right,  title,  or  interest  of  the  oth- 
er legatees,  or  any  lien  they  may  have  there- 
on for  commissions,  the  following  property, 
to  wit:  Thirty  second  mortgage  Muscogee 
Mfg.  Ck).  bonds;  the  satisfied  order  from 
A.  P.  French,  with  principal  and  interest 
paid  the  same  aggregating  $459.97,  which 
has  been  accepted  by  the  executors  at  re- 
quest of  C.  J.  Swift;  ten  shares  of  the 
capital  stock  of  the  Muscogee  Mfg.  Co. 
Third.  All  debts  of  the  estate  now  unpaid 
and  all  claims  for  commissions  are  to  be 
paid  and  charged  to  the  interest  of  E. 
W.  Swift,  A.  B  Kyle,  and  B.  M.  Shorter. 
Fourth.  The  suit  now  pending  in  Muscogee 
superior  court,  in  name  of  C.  J.  Swift  and  H. 
W.  Murphy  against  A.  B.  Kyle,  B.  M.  Shorter, 
and  E.  W.  Swift,  for  setting  aside  certain 
deeds,  is  to  be  dismissed  at  plaintiff's  cost; 
and  C.  J.  Swift  is  to  give  a  release  to  said 
defendants  of  any  and  all  claim  he  has  or 
may  have  in  any  of  his  alleged  interest  to 
the  property  involved  in  that  suit.  Fifth. 
What  is  known  as  the  'Muscogee  Mfg.  capital 
stock  poor  is  to  be  canceled;  the  stock  to 
be  transferred  to  B.  W.  Swift,  A.  B.  Kyle, 
and  E.  M.  Shorter,  at  their  option,  G.  J.  Swift 
withdrawing  from  the  pool.  Sixth.  The 
1,000  shares  of  Ostrander  Gun  Co.  stock,  and 
the  one-twentieth  interest  in  the  Swift  nozzle 
are  to  be  transferred  to  C.  J.  Swift  ab- 
solujtely.  •  •  •  Eighth.  By  this  agree- 
ment C.  J.  Swift,  accepting  thirty  second 
mortgage  bonds,  the  payment  of  the  French 
order,  and  one-fifth  of  the  city  realty,  agrees 
to  relinquish  and  quitclaim  to  B.  W.  Swift, 
A.  B.  Kyle,  and  E.  M.  Shorter,  as  legatees, 
and  transferees  of  H.  W.  Murphy,  as  legatee, 
all  his  right,  title,  and  interest  of  every  kind 
In  and  to  the  estate  of  his  father,  G.  P.  Swift, 
•  •  •  and  agrees  to  deliver  to  the  execu- 
tors a  full  and  final  receipt  of  all  interest  he 
may  have  in  the  said  estate." 

Settlement  was  made  in  accordance  with 
the  above  agreement  The  property  so  divid- 
ed was  valued  at  $209,666.  Plaintiff  alleges 
that  before  entering  into  the  said  agreement, 
whereby  he  agreed  to  quitclaim  to  the  de- 
fendants his  interest  in  all  the  lands  lying 


outside  of  the  city  of  Columbus,  Ga.,  he  called 
upon  the  executors  to  render  him  a  full  and 
complete  list  of  all  undivided  property  be- 
longing to  said  estate,  together  with  the 
values  of  the  same.  In  the  list  so  furnished 
by  the  executors  is  an  item  of  2,095  acres 
of  land  in  Thomas  county,  valued  at  $2  per 
acre.  Plaintiff  alleges  that,  in  addition  to 
the  value  given  in  said  list  to  said  land,  the 
defendants  assured  plaintiff  that  the  said 
Thomas  county  land  had  been  so  despoiled  of 
the  timber  on  It  as  to  render  it  worthless 
as  timber  land;  that  prior  to  said  settle- 
ment plaintiff  was  a  resident  of  the  state  of 
California,  and  was  ignorant  of  the  value  of 
said  land,  and  having  confidence  in  the  de- 
fendants, and  in  the  list  prepared  by  the  ex- 
ecutors, he  was  induced  to  sell  his  interest 
in  the  said  Thomas  county  lands  to  the  de- 
fendants for  the  sum  of  $2  per  acre.  Plain- 
tiff alleges,  further,  that  the  statements  of 
the  defendants  as  to  the  value  of  said  land 
were  false  and  fraudulent,  and  made  for  the 
purpose  of  inducing  plaintiff  to  enter  into 
the  agreement  above  set  out,  and  that  tfiis 
fraud  was  not  discovered  by  the  plaintiff  till 
1904.  Wherefore  petitioner  prays  "that  this 
court  by  a  proper  decree  declare  so  much  of 
said  agreement  made  1st  and  10th  day  of 
July,  1809  [the  agreement  above  set  out],  in 
settlement  and  dismissal  of  the  equitable  peti- 
tion, including  the  said  2,095  acres  of  Thom- 
as county  timber  lands,  to  be  null  and  void, 
and  that  the  title  to  a  one-fifth  undivided  In- 
terest in  said  2,095  acres  of  land  vest  in  your 
petitioner,  his  heirs  and  assigns,  and  that  so 
much  of  said  agreement  of  settlement  as 
relates  to  and  includes  the  2,095  acres  of 
Thomas  county  lands  be  brought  into  court 
and  canceled" ;  plaintiff  offering  to  pay  to  de- 
fendants the  price  paid  by  defendants  for 
said  land. 

To  this  petition  defendants  filed  a  general 
and  a  special  demurrer.  The  court  sustained 
the  general  demurrer,  and  the  plaintiff  ex- 
cepted. In  dismissing  the  petition,  the  court 
rendered  the  following  judgment:  '*The  peti- 
tion in  this  case  seeks  to  set  aside  and  can- 
cel a  specific  part  of  two  certain  agreements, 
by  the  one  of  which,  for  a  named  considera- 
tion, the  petitioner  relinquished  all  claims  to 
the  assets  and  property  of  his  father's  estate 
In  favor  of  the  other  legatees,  and  by  the 
other,  for  the  same  consideration,  he  convey- 
ed all  his  interests  in  the  estate  to  the  other 
legatees.  The  particular  part  of  such  agree- 
ment and  conveyance  sought  to  be  set  aside  is 
that  by  which  petitioner  relinquished  to  the 
other  legatees  all  his  interest  (being  the  one- 
flfth)  in  2,095  acres  of  land  in  Thomas  county, 
Ga.,  on  a  valuation  of  $2  per  acre,  and  the 
cause  assigned  for  setting  aside  and  canceling 
this  portion  of  such  agreement  is  that  the  de- 
fendants, who  were  acquainted  with  the  land 
and  its  value,  grossly  misrepresented  the 
character  and  value  of  the  same  to  petitioner, 
who  did  not  know  and  could  not  have  ascer- 
tained the  same;   that  petitioner,  relying  on 
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«uch  repreeefntatlons,  acted  on  the  same ;  and 
that  the  land  was  then  worth  $10  or  more  per 
acre,  and  he  was  grossly  defranded  by  such 
misrepresentations.     It  appears  that  the  es- 
tate of  Geo.  P.  Swift,  father  of  petitioner, 
was  a  very  large  and  valuable  one,  consisting 
of  real  estate*  stocks,  bonds,  and  other  per- 
sonal property;    the   whole   aggregating  in 
value   approximately   $210,000.     There   had 
been  some  dissatisfaction  on  the  part  of  the 
plaintifiC  concerning  some  conveyance  of  realty 
by  the  testator  prior  to  his  death,  and  a  pe- 
tition had  therefore  been  filed  by  petitioner 
and  a  sister,  seeking  to  set  aside  certain  of 
these  conveyances.     Overtures  for  a  settle- 
ment resulted  in  the  execution  and  delivery  of 
these  two  agreements,  the  first  of  which  re- 
cites that  it  was  made  *for  the  purpose  of 
speedily  dividing  the  estate  without  sale  of 
any  of  the  property,  and  to  end  all  further, 
delay  as  to  administration' ;  and  each  of  the 
instruments  sought  to  be  'set  aside  in  part 
evidenced  the  settlement  as  to  petitioner  the 
whole  of  his  Interest  in  this  estate.     Under 
these  terms  he  took  and  was  paid  in  property 
large  values,   and  was  relieved  of  liability 
as  to  the  debts  of  the  estate,  and  a  part  of 
the  consideration  moving  to  him  to  convey  to 
the  defendants  his  interest  in  all  of  the  es- 
tate of  his  father,  including  his  one-fifth  in- 
terest in  the  Thomas  county  lands,  was  the 
reception  by  him  of  diflPerent  items  of  real 
estate  and  personal  property  and  a  complete 
settlement  with  him  for  his  Interest  in  the  es- 
tate.    Now  he  complains  of  only  one  item; 
that  is,  the  Thomas  county  lands.    This  item 
he  alleges  was  undervalued,  and  in  the  settle- 
ment he  conveyed  his  interest  in  this  item  be- 
cause of  misrepresentations  of  the  value  of 
that  item  by  the  executors  and  legatees.    Can 
he  legally  set  aside  the  contract  as  to  this 
item  and  the  conveyance  of  his  Interest  there- 
in, which  was  only  a  part  of  the  settlement, 
because  of  misrepresentations  as  to  the  value 
of  this  single  item?    No  complaint  is  made 
as  to  the  valuation  of  the  other  items  of  this 
large  estate.     No   allegation   is   made   that 
there  was  any  other  fraud.     No  suggestion 
is  made  that  the  other  defendants  are  unable 
to  respond  in  damages.     If  this  particular 
item  should  be  set  aside  as  fraudulent,  would 
it  not  have  the  effect  of  breaking  up  the  en- 
tire settlement  made;   and  can  this  be  done 
without  restoring  or  offering  to  restore  the 
status  quo  of  the  parties  as  to  all  matters  at 
the  time  of  the  full  and  final  settlement?    No 
offer  to  do  so  is  made.    It  was  early  held  that 
if  there  Is  only  a  partial  failure  of  perform- 
ance, for  which  there  can  be  compensation  in 
damages,  the  contract  is  not  put  an  end  to, 
and  a  party  may  not  treat  a  contract  as  re- 
scinded if  the  failure  of  the  other  party  be 
but  partial,  leaving  a  distinct  part  as  a  sub- 
sisting and  executed  consideration,  and  leav- 
ing also  to  the  other  party  his  action  for  dam- 
ages for  the  part  not  performed.'* 


J.  L.  Willis  and  Chas.  J.  Swift,  for  plaintiff 
in  error.  Goetchius  &  Chappell,  for  defend- 
ants in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
We  think  that  the  conclusion  reached  by  the 
learned  judge  who  heard  this  case  in  the 
court  below  was  correct  and  based  upon 
sound  reasoning.  We  do  not  think  that  the 
plaintiff  was  entitled,  on  the  facts  alleged, 
to  have  the  contract  and  the  full  and  final 
settlement  set  aside  or  rescinded  as  to  one 
item  thereof  because  of  his  having  been  in- 
duced to  surrender  and  convey  his  Interest  in 
that  particular  item  to  the  other  parties  to 
the  contract  by  their  fraudulent  misrepresen- 
tations as  to  the  value  of  this  one  particular 
item ;  no  offer  being  made  to  rescind  the  en- 
tire agreement,  or  set  aside  the  entire  con- 
tract, so  as  to  restore  the  status  quo. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside. 


(129  Ga.  831) 
BECKHAM   et  al.  v.   BECKHAM. 

(Supreme  Ck)urt  of  Georgia.  Feb.  1.  1908.) 
Arbitration    and    Award  —  Validity    op 

Award— In  DEFiNiTENEss.        ' 

G.  D.  B.  and  Z.  T.  B.  acquired  by  pur- 
chase the  interest  of  their  coheirs  in  the  estate 
of  M.  B.,  upon  which  G.  D.  B.  was  administra- 
tor. They  differed  aa  to  the  disposition  of  the 
estate  of  M.  B.  amone  themselves,  and  sub- 
mitted to  arbitrators  their  controversy  "as  to  the 
amounts  due  from  and  to  each  other  from  the  es- 
tate of  said  deceased."  The  arbitrators  made 
the  following  award:  "(1)  That  of  tlie  funds 
remaining  in  the  hands  of  G.  D.  Beckham,  ad- 
ministrator of  the  estate  of  Millie  Beckham, 
deceased,  after  paying  expenses  of  administra- 
tion, taxes,  attomeyfs  fees,  court  costs,  and 
commissions,  GS^/>  per  cent,  he  paid  to  G. 
D.  Beckham  and  31%  per  cent,  be  paid  to  Z.  T. 
Bockham.  (2)  That  the  lands  belonging  to  the 
estate  of  said  deceased  be  divided  in  the  same 
proportion,  to  wit:  To  G.  D.  Beckham  68^ 
per  cent,  of  the  value  of  said  lands,  and  to  Z. 
T.  Beckhani  31%  per  cent  of  the  value  of  said 
lands."  Heldf  that  the  award  is  apparently 
beyond  the  terms  of  the  submission,  and  is  too 
uncertain  and  indefinite  to  be  valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  §§  280-288,  298- 
309.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Coort,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  by  Z.  T.  Beckham  against  G.  D. 
Beckham  and  others.  Judgment  for  plain- 
tiff, and  G.  D.  Beckham  and  others  bring  er- 
ror.   Affirmed. 

J.  F.  Redding  and  W.  W.  Lambdin.  for 
plaintiffs  in  error.  R.  T.  Daniel  and  Uoyd 
Cleveland,  for  defendantMn  error. 

EVANS,  P.  J.  In  1893  Millie  Beckham  de- 
parted this  life  Intestate,  leaving  an  estate, 
and  seven  children  as  her  sole  heirs  at  law. 
In  1894  G.  D.  Beckham,  one  of  the  children, 
qualified  as  administrator.  He  and  his  broth- 
er, Z.  T.  Beckham,    purchased  -the  interest 
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of  the  other  heirs  at  law.  and  thus  became 
owners  of  the  entire  estate  of  their  mother. 
They  iindertooliL  to  settle  with  each  other  and 
divide  the  estate  among  themselves,  but  dis- 
agreed In  their  calculations,  and  referred 
their  controversy  to  arbitrators.  The  sub- 
mission was  as  follows:  "Georgia,  Pike 
County.  This  agreement,  made  this  the  4th 
day  of  December.  1902,  between  Z.  T.  Beck- 
ham, of  said  state  and  county,  of  the  one 
part,  and  6.  D.  Beckham,  administrator  of 
the  estate  of  Mrs.  Millie  Beckham,  deceased, 
also  of  said  state  and  county,  wltnesseth  that 
certain  differences  have  arisen  between  the 
aforesaid  parties  as  to  the  amounts  due  from 
and  to  each  other  from  the  estate  of  said  de- 
ceased. Now,  in  order  to  adjust  said  differ- 
ences,  the  parties  do  hereby  submit  the  same 
to  three  arbitrators,  to  wit,  W.  J.  Franklin, 
J.  M.  Slade,  and  J.  B.  Mathews,  chosen  by 
Che  parties.  This  submission,  when  signed, 
shall  be  delivered  to  one  of  the  arbitrators 
chosen  hy  the  parties,  and  shall  then  be  Ir- 
revocable. The  award  made  hereunder  shall 
be  entered  on  the  minutes  of  the  superior 
court  of  Pike  county  according  to  law,  and 
shall  have  all  the  force  and  effect  of  a  judg- 
ment or  decree  of  said  court  Witness  our 
hands  and  ^als,  this  4th  day  of  December, 
1904.  [Signed]  Z.  T.  Beckham.  [L.  S.]  G.  D. 
Beckham.  [Ll  S.]  " 

The  arbitrators  under  this  submission  re- 
turned the  following  award:  "Georgia,  Pike 
County.  We,  the  undersigned,  arbitrators  to 
whom  were  submitted  the  differences  between 
Z.  T.  Beckham  and  G.  D.  Beckham,  arising 
out  of  the  amounts  due  to  and  from  each 
other  in  the  estate  of  Millie  Beckham,  de- 
ceased, herewith  return  our  award.  Upon 
delivery  of  the  articles  of  submission  to  the 
arbitrators  they  met  and  appointed  a  time 
and  place  of  bearing,  of  which  due  and  legal 
notioe  was  given  to  the  parties.  On  the  4th 
day  of  December,  1902,  pursuant  to  said  no- 
tice, the  hearing  was  had.  After  hearing  the 
evidence  and  considering  the  matters  submit- 
ted to  us,  we  find:  (1)  That  of  the  funds  re- 
maining in  the  hands  of  G.  D.  Beckham,  ad- 
ministrator of  the  estate  of  Millie  Beckham, 
deceased,  after  paying  expenses  of  adminis- 
tration, taxes,  attorney's  fees,  court  costs,  and 
commissions,  6S^  per  cent  be  paid  to  G.  D. 
Beckham  and  31%  per  cent  be  paid  to  Z.  T. 
Beckham.  (2)  That  the  lands  belonging  to 
the  estate  of  said  deceased  be  divided  in  the 
same  proportion,  to  wit:  To  G.  D.  Beckham 
68%  per  cent  of  the  value  of  said  lands,  and 
to  Z.  T.  Beckham  31%  per  cent,  of  the  value 
of  said  lands.  We  further  find  that  the  sum 
of  $4  to  each  of  the  arbitrators  be  paid,  each 
party  paying  $6  apiece.  This  December  5, 
1904.  [Signed]  W.  J.  Franklin.  J.  M.  Slade. 
J.  B.  Mathews." 

G.  D.  Beckham  moved  to  have  this  award 
made  the  judgment  of  the  court  as  a  statutory 
award.  Z.  T.  Beckham  filed  various  objec- 
tions to  this  being  done,  among  others  setting 
up  that  the  submission  and  award  were  not 


in  the  terms  of  the 'statute,  and  therefore 
could  not  be  made  the  judgment  of  the  court 
The  court  sustained  this  objection,  but  re- 
fused to  pass  upon  the  various  matters  al- 
leged as  a  further  reason  why  the  award  was 
invalid.  Subsequently  Z.  T.  Beckham  filed 
an  equitable  petition  for  partition  of  the 
lands  of  the  estate  of  Millie  Beckham,  alleg- 
ing that  G.  D.  Beckham  had  been  in  posses- 
sion thereof  since  the  death  of  his  mother, 
and  praying  an  accounting  for  rents,  issues, 
and  profits,  and  the  personalty  which  came 
into  his  hands  either  individually  or  as  ad- 
ministrator. He  prayed  that  the  award  be 
set  aside,  as  being  beyond  the  terms  of  the 
submission,  and  because  It  was  the  result  of 
fraud,  accident,  and  mistake.  The  various 
matters  on  which  he  relied  to  establish  the 
fraud,  accident  and  mistake  were  alleged. 
He  prayed  for  an  equal  division  of  the  land, 
and  for  judgment  for  such  sums  as  G.  D. 
Beckham,  either  individually  or  as  adminis- 
trator, was  due  him.  G.  D.  Beckham  filed 
his  answer,  in  which  he  alleged  the  award  to 
be  valid  and  binding,  and  that  it  was  not 
void  for  any  reason  assigned  in  the  petition, 
and  prayed  that  the  land,  issues,  and  profits 
be  divided  in  the  proportions  found  by  the 
arbitrators  ih  the  award.  The  court  sub- 
mitted the  issues  to  an  auditor,  who  sustain- 
ed the  award  of  the  arbitrators  and  reported 
that  the  estate  be  divided  in  the  proportions 
directed  by  the  award.  Z.  T.  Beckham  filed 
exceptions,  lK>th  of  law  and  fact  to  the  au- 
ditor's report  Among  the  exceptions  of  law 
was  that  the  award  did  not  follow  the  sub- 
mission, and  covered  matters  not  contained 
therein,  and  was  too  uncertain  and  indefinite 
to  make  it  a  valid  and  binding  common-law 
award.  The  court  sustained  this  exception, 
and  also  certain  other  exceptions  of  fact  and 
decreed  that  the  land  be  equally  divided,  and 
that  the  rents,  issues,  and  profits  found  by 
the  auditor  to  be  in  the  hands  of  G.  D.  Beck- 
ham be  equally  divided,  and  appointed  par- 
titioners  to  make  a  division  of  the  land  ac- 
cordingly. G.  D.  Beckham  sued  out  a  bill 
of  exceptions,  complaining  of  this  judgment 
and  of  the  failure  to  overrule  each  of  the  ex- 
ceptions. 

It  is  essential  to  the  validity  of  a  common- 
law  award  that  it  be  within  the  terms  of  the 
submission,  and  that  it  can  be  certain  and 
final  upon  the  various  matters  in  controversy 
covered  by  the  submission.  Civ.  Code  1895, 
U  4477,  4479.  The  arbitrators,  under  the 
submission  in  the  present  case,  \irere  author- 
ized to  find  only  the  various  amounts  "due 
from  and  to  each  other  from  the  estate  of 
said  deceased."  The  award  is  absolutely  si- 
lent upon  the  only  question  submitted.  The 
arbitrators  did  not  report  the  amount  which 
either  was  due  the  other  from  the  estate  of 
their  mother.  On  the  other  hand,  they  under- 
took to  divide  the  money  and  realty  between 
the  common  owners  In  a  certain  proportion. 
The  first  provision  of  the  award  relates  to 
the  division  of  a  fund  in  the  hands  of  G.  D. 
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Beckham,  as  administrator  of  his  mother's 
estate*  after  paying  expenses  of  administra- 
tion, taxes,  attorney's  fees,  and  court  costs, 
between  the  parties  to  the  submission.  How 
much  is  the  groSs  fund?  What  amount  of  ex- 
penses, etc.,  are  to  be  deducted?  The  award 
is  silent  as  to  both.  No  action  could  be 
predicated  on  the  award  for  any  definite  sum. 
It  is  utterly  lacking  In  definiteness  and  cer- 
tainty. The  balance  of  the  award  refers  to  a 
partition  of  the  land.  The  submission  did 
not  contemplate  a  partition  of  the  lands  be- 
tween the  parties.  If  the  arbitrators  had 
before  them  evidence  showing  that  one  of  the 
common  owners  owed  the  estate  a  larger  sum 
than  the  other,  they  had  no  right,  by  virtue 
of  the  authority  under  which  they  were  act- 
ing, to  require  that  this  excess  should  be 
paid  in  land.  On  the  assumption  that  Z.  T. 
Beckham  owed  the  estate  of  his  mother  a 
larger  sum  than  6.  D.  Beckham,  he  was  en- 
titled to  pay  the  difference  in  money  and  have 
an  equal  division  of  the  land.  We  think  that 
the  court  properly  held  that  the  award  was 
too  uncertain  and  Indefinite  with  reference 
to  one  of  the  items,  and  that  the  ultimate 
finding  was  not  included  in  the  submission. 
Richardson  v.  Payne,  55  Ga.  167 ;  Goldwln  v. 
Beall.  107  Ga.  354,  33  S.  E.  40Q;  Stanford  v. 
Treadwell,  69  Ga.  725;.  Morse  on  Arb.  &  Aw. 
400. 

Let  us  now.  look  to  the  evidence  which  was 
submitted  before  the  auditor  as  to  the  relative 
rights  of  these  parties.  It  appears  that  the 
children  of  Millie  Beckham  (except  Z.  T. 
Beckham)  In  1808  cited  G.  D.  Beckham,  as  ad- 
ministrator, before  the  ordinary  for  a  settle- 
ment He  filed  an  answer,  in  which  he  set 
up  the  decedent's  indebtedness  as  guardian 
to  himself  and  Z.  T.  Beckham,  and  alleged 
that  the  lands  he  was  in  possession  of  as  ad- 
ministrator had  been  bought  by  his  mother 
with  money  which  belonged  to  himself  and 
his  brother,  she  taking  title  in  her  own  name, 
and  in  any  event  she  died  indebted  to  himself 
and  Z.  T.  Beckham ;  that  their  debts  were  of 
a  fiduciary  character;  and  that  they  were 
entitled  to  payment  before  any  part  of  the 
estate  should  be  paid  to  any  of  the  other 
children.  There  was  a  decree  in  favor  of 
the  administrator,  which  was  reversed  on 
writ  of  error.  113  Ga.  381,  38  S.  E.  817.  Z. 
T.  and  G.  D.  Beckham  then  jointly  purchased 
the  interest  of  their  coheirs,  and  thus  became 
entitled  to  share  equally  in  the  entire  estate 
of  Millie  Beckham.  G.  D.  Beckham,  since  the 
purchase,  had  received  the  rents,  issues,  and 
profits  of  the  lands  out  of  which  the  money 
paid  for  the  purchase  of  the  interests  of  the 
others  had  been  obtained,  and  after  dischar- 
ging this  debt,  and  the  payment  of  attorney's 
fees,  taxes,  and  other  proper  costs,  there  re- 
mained, according  to  the  finding  of  the  audi- 
tor, ^65.26.  G.  D.  Beckham  did  not  except 
to  the  finding  of  the  auditor  as  to  the  amount 
of  money  he  had  in  hand.  Under  this  evi- 
dence a  finding  that  Z.  T.  Beckham  and  G.  D. 
Beckham  were  Joint  owners  of  the  land  and 


of  the  fund  in  the  hands  of  G.  D.  Beckham, 
each  owning  an  equal  share,  was  demanded. 
There  was  no  error  in  so  decreeing. 

Inasmuch  as  the  award  was  absolutely 
void,  it  is  unnecessary  to  consider  whether 
the  other  exceptions  to  the  auditor's  report 
were  good,  either  in  form  or  substance. 

Judgment  afllrmed. 

All  the  Justices  concur,  except  HOLDEN. 
J^  who  did  not  preside. 


(129  Oa.  8S5) 
WILLINGHAM  ft  CONE  v.  HUGUBNIN. 
(Supreme  Court  of  Georgia.    Feb.  3,  1906.) 

1.  MOBTGAGES— FOBECLOSUBB— PaBTIXS. 

The  holder  of  one  of  several  notes  secured 
by  the  same  mortgage  may  foreclose  the  mort- 
gage In  equity.  The  holder  of  the  other  notes  is 
a  proper,  even  if  not  a  necessary,  party  to  the 
proceeding. 

SSd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
35,  Mortgages,  S§  1272-1287.] 

2.  Equity— MuLTirABiousNBSS. 

A  petition  for  equitable  foreclosure  by  the 
mortgagee  against  the  mortgagor  and  the  holder 
of  one  of  the  notes  secured  by  the  mortgage  is 
not  rendered  multifarious  because  of  a  prayer 
for  a  decree  to  enforce  a  special  agreement  be- 
tween the  mortgagee  and  the  holder  of  the  trans- 
ferred note  that  the  former's  indebtedness  se^ 
cured  by  the  mortgage  should  be  first  satisfied 
from  the  proceeds  of  the  mortgaged  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19.  Equity,  H  371-379.] 

3.  Tbiai/—Dibectino  Vebdict. 

Upon  the  controlling  issues  the  evidence 
was  without  conflict,  and  it  was  not  error  to 
direct  the  verdict  complained  of. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  H  376-380.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  B.  D.  Huguen|n  against  WUling- 
ham  &  Cone.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Huguenin  filed  his  equitable  petition  against 
EUliott,  a  resident  of  Calais,  Me.,  and  Willing- 
ham  &  Cone,  a  partnership  doing  a  real  es- 
tate business  in  Bibb  county,  Ga.,  containing 
substantially  the  following  allegations:  On 
June  11,  1904,  petitioner,  being  the  owner  of 
certain  described  real  estate  in  the  city  of 
Macon,  entered  into  a  trade  with  Elliott;  in 
which  he  sold  to  Elliott  this  real  estate,  mak- 
ing him  a  deed  thereto,  the  consideration  of 
which  was  the  assumption  by  Elliott  of  a 
mortgage  thereon  due  by  Huguenin  to  the 
British  &  American  Mortgage  Company  for 
$3,500,  the  payment  by  Elliott  of  $1,000  cash, 
and  the  execution  and  delivery  by  him  to 
Huguenin  of  three  promissory  notes,  one  for 
$1,000,  due  16  months  after  date,  and  one  for 
$1,500  and  one  for  $1,000,  due  2  years  and 
four  .months  after  date,  bearing  interest  at 
6  per  cent  per  annum.  To  secure  the  pay- 
ment of  these  notes  the  grantee  gave  the 
grantor  a  mortgage  upon  the  property.  El- 
liott went  into  possession  of  the  property,  and 
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has  receiyed  the  rents  and  profits  up  to  the 
time  of  filing  this  petition  on  October  28» 
1905.  Elliott,  though  called  upon  by  peti- 
tioner, failed  to  pay  the  taxes  for  1904,  the 
city  taxes  for  1905,  and  the  Interest  due  on 
the  mortgage  of  the  mortgage  company,  due 
July  1, 1905,  and  defaulted  in  the  payment  of 
the  purchase-money  note  due  October  11, 
1905.  The  facts  leading  up  to  the  sale  to 
Elliott  are  set  out  substantially  as  follows: 
For  some  time  prior  to  this  sale  petitioner 
was  very  ill,  and  all  the  negotiations  with 
Elliott,  in  so  far  as  petitioner  were  concern- 
ed, were  made  through  Willingham  &  CJone. 
Some  time  prior  to  this  sale  Calder  B.  Wil- 
lingham, of  that  firm,  came  to  petitioner  and 
asked  him  what  he  would  talse  for  the  prop- 
erty. Petitioner  stated  $7,000  net.  Including 
in  the  $7,000  the  $3,500  due  to  the  mortgage 
company ;  and  it  was  agreed  that  Willingham 
&  Cone  might  retain  as  their  commission  all 
they  could  get  above  the  figure  named  by  peti- 
tioner, which  was  to  be  net  to  Huguenln,  in- 
cluding the  assumption  of  the  mortgage  for 
$3,500.  Willingham  informed  petitioner  that 
he  bad  found  a  purchaser,  naming  Elliott, 
who.  according  to  Willingham's  representa- 
tions, was  perfectly  reliable,  and  worth  $35,- 
000  or  $40,000 ;  that  he  had  made  inquiries 
as  to  Elliott's  solvency,  and  approved  the 
trade,  and  advised  petitioner  to  make  It. 
Shortly  after  these  negotiations,  petitioner, 
who  was  a  very  111  man,  went  to  the  hospital 
at  Baltimore  to  be  operated  upon,  and  while 
there  he  received  a  telegram  from  Willing- 
ham, stating  that  he  had  closed  the  trade. 
When  petitioner  had  sufficiently  recovered  he 
returned  to  Macon,  and  through  Willingham 
&  Cone  closed  the  trade  with  Elliott  The 
deed,  the  mortgage,  and  all  the  notes  passed 
through  the  hands  of  Willingham  &  Cone. 
Petitioner  had  had  no  dealings  with  Elliott 
personally,  but  acted  entirely  upon  their 
statement  as  to  Elliott,  and  relied  entirely 
upon  them.  The  price  at  which  the  property 
was  sold  to  Elliott  was  $8,000,  and,  after  as- 
suming the  $3,500  mortgage  of  the  mortgage 
company,  Elliott  executed  his  several  notes  as 
heretofore  set  out  for  the  balance  due,  $4,500, 
and  petitioner  thereupon  indorsed  the  note 
for  $1,000,  due  2  years  ^nd  4  months  after 
date,  to  Willingham  &  Cone,  and  delivered  it 
to  them  as  their  commissions  on  the  sale,  be- 
lieving that  they  had  made  a  sale  to  petition- 
er's advantage,  and  that  he  would  receive 
the  balance  of  the  purchase  money  without 
trouble.  Elliott  has  never  paid  petitioner 
anything,  except  the  $1,000  cash  at  the  time 
of  the  trade.  He  has  damaged  the  property 
by  beginning  to  make  certain  changes  and 
leaving  them  in  an  unfinished  condition,  has 
failed  to  make  needed  repairs,  and  allowed 
the  building  to  fall  into  a  bad  state  of  repair 
generally,  so  that  it  will  not  bring  enough  to 
pay  the  notes  due  petitioner  in  addition  to 
the  $3,500  mortgage  of  the  mortgage  compa- 
ny. Petitioner  is  informed  and  believes  that 
Elliott  is  wholly  insolvent,  and  was  so  at 


the  time  the  trade  was  made.  He  cannot 
make  any  agreement  with  Elliott  by  which  he 
could  take  the  property  back,  because  the 
note  is  outstanding,  and  petitioner  is  inform- 
ed that  Willingham  &  Cone  claim  that  the 
note  held  by  them  is  a  claim  upon  the  prop- 
erty superior  to  that  of  petitioner;  but  it  Is 
averred  that  their  claim  is  Inferior  to  peti- 
tioner's, and  not  entitled  to  be  paid  out  of 
the  proceeds  of  the  sale  of  the  property  till 
after  the  petitioner's  claims  for  the  balance 
of  the  purchase  money  and  his  advances  for 
interest,  insurance,  etc.,  have  been  first  paid. 
Petitioner  is  informed  that  Willingham  & 
Cone  will  seek  to  hold  him  personally  liable 
on  his  indorsement  of  the  $1,000  note ;  but 
it  is  averred  that  under  their  agreement  with 
petitioner  they  were  not  entitled  to  any  com- 
missions until  petitioner  had  received  the 
sum  of  $7,000,  including  the  assumption  of 
the  $3,500  mortgage  of  the  mortgage  compa- 
ny, and  petitioner  fears  that,  unless  they  are 
restrained,  the  note  may  be  traded  to  an  In- 
nocent purchaser.  This  indorsement  was  not 
intended  to  impose  any  personal  liability  on 
petitioner,  but  it  was  at  the  time  understood 
that  it  was  merely  made  for  the  purpose  of 
passing  title  to  Willingham  &  Cone  of  the 
note  so  indorsed,  and  that  it  was  made  with- 
out any  consideration  to  petitioner.  Willing- 
ham &  Cone  were  to  take  the  risk  of  Elliott 
being  solvent  and  paying  the  note,  and  it  was 
distinctly  understood  on  their  part  with  peti- 
tioner that  their  commission,  If  any,  was  to 
be  paid  by  the  purchaser.  Elliott's  agent  in 
Bibb  county  has  about  $75,  which  petitioner 
apprehends  cannot  be  reached  by  a  Judgment 
in  this  case  unless  a  receiver  is  appointed. 
By  reason  of  the  neglect  of  Elliott  to  repair 
the  property  petitioner's  security  is  being  Im- 
paired. Though  two  of  the  notes  are  not  yet 
due,  it  is  alleged  to  be  necessary  for  the  pres- 
ervation of  petitioner's  security  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
property,  rent  it,  and  collect  the  rents,  is- 
sues, and  profits  thereof  until  final  decree. 
To  the  end  that  every  relief  may  be  adminis- 
tered, and  to  avoid  a  multiplicity  of  suits,  pe- 
titioner presents  this  his  complaint  on  the 
equity  side  of  the  court  and  prays  that  a  re- 
ceiver be  appointed;  that  petitioner's  mort- 
gage be  foreclosed,  and  petitioner  have  a 
Judgment  against  Elliott  for  the  amount  of 
his  debt;  that  the  note  Indorsed  to  Willing- 
ham &  Cone  be  decreed  to  be  inferior  to  pe- 
titioner's claim ;  that  it  be  decreed  that  peti- 
tioner's Indorsement  thereon  Imposes  no  per- 
sonal liability,  and  the  holders  be  remitted  to 
their  remedy  against  Elliott,  and  petitioner's 
indorsement  be  canceled;  and  that  Willing- 
ham &  Cone  be  enjoined  from  selling  or  other- 
wise disposing  of  this  note.  There  Is  also 
a  prayer  for  general  relief,  for  process  against 
Willingham  &  Cone,  and  for  service  by  publi- 
cation upon  Elliott 

Willingham  &  Cone  demurred  generally, 
and  also  upon  the  grounds  of  misjoinder  and 
multifariousness.    They  also  filed  special  de^ 
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murrera.  These  were  overruled;  and  they 
answered,  denying  that  they  had  received 
the  indorsed  note  as  set  out  in  the  petition, 
but  alleging  that  It  was  received  from  Hugue- 
nln  as  their  commissions  upon  the  express 
understanding  and  agreement  that  he  would 
indorse  it  They  also  deny  that  Huguenln 
in  any  wise  relied  upon  Wlllingham  to  pro- 
tect him,  but  aver  that  he  relied  solely  upon 
his  mortgage  upon  the  property.  They  also 
deny  that  the  indorsement  was  without  con- 
sideration, but  say  that  Huguenln  received 
the  notes  and  mortgage  signed  by  Elliott  as 
cash,  and  delivered  the  $1,000  to  these  defend- 
ants in  payment  of  their  commissions,  which 
was  so  accepted  by  them;  it  being  claimed 
that  Huguenln  is  not  only  liable  upon  his 
indorsement,  but  that  defendants  required 
his  Indorsement  as  a  condition  precedent  to 
accepting  the  note.  They  claim  a  personal 
liability  by  petitioner  to  them  on  the  Indorse- 
ment, and  allege  that  by  reason  of  the  trans- 
fer of  this  note,  secured  by  the  mortgage, 
their  cl&lm  is  superior  to  that  of  Huguenln 
as  against  the  property,  and  they  pray  for 
Judgment  accordingly  against  Huguenln,  and 
for  general  relief. 

Evidence  was  submitted  before  the  jury  by 
both  parties,  and  at  its  conclusion  the  Judge 
directed  a  verdict  In  favor  of  Huguenln  for 
the  balance  due  on  the  purchase  money  and 
the  advances  made  by  him.  He  also  directed 
that  this  claim  was  a  lien  against  the  prop- 
erty; that  the  mortgage  be  foreclosed,  sub- 
ject to  the  mortgage  of  the  mortgage  company 
for  $3,500 ;  that  out  of  the  proceeds  Huguenln 
be  first  paid  his  claim ;  that  any  surplus,  af- 
ter paying  Huguenln,  be  applied  to  the  pay- 
ment of  the  $1,000  note  held  by  Wlllingham 
&  Gone,  and  the  overplus,  If  any,  be  paid  to 
BUliott;  that  the  indorsement  of  Huguenln 
Imposed  no  personal  liability,  and  that  it  be 
canceled;  and  that  a  Judgment  be  rendered 
in  favor  of  Wlllingham  &  Cone  against  El- 
liott for  the  principal  and  interest  due  on 
the  note  held  by  them.  A  decree  was  entered 
accordingly;  and  Wlllingham  &  Cone  com- 
plain, in  their  bill  of  exceptions,  of  the  over- 
.  ruling  of  the  demurrers,  and  of  the  direction 
of  the  verdict,  and  of  the  decree  thereunder. 

Hardeman  &  Jones,  for  plaintiffs  in  error. 
N.  E.  &  W.  A.  Harris,  for  defendant  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  When  the  statutory  remedy  of 
foreclosing  a  mortgage  on  realty  is  inade- 
quate, the  mortgage  may  be  foreclosed  In 
equity.  May  v.  Rawson,  21  Ga.  461.  The 
petition  presents  at  least  two  features  calling 
for  an  equitable  foreclosure.  The  first  con- 
cerns matters  between  the  mortgagor  and 
mortgagee.  The  mortgagor  is  a  nonresident 
and  insolvent ;  the  taxes  on  the  property  have 
not  been  paid;  the  mortgagee  has  defaulted 
in  the  payment  of  the  Interest  on  tne  Incum- 
brance which  he  contracted  to  pay ;  the  mort- 
gagor  refuses  to  repair  the  roof,  and  has 


permitted  the  building  to  fall  into  dlsrepabr; 
and  the  mortgaged  property  is  insufficient  to 
pay  the  mortgaged  debt  Under  such  cir- 
cumstances, at  the  instance  of  the  mortgagee, 
equity  will  preserve  the  security  and  collect 
the  rents  and  issues  pending  the  foreclosure. 
The  statutory  remedy  is  inadequate  to  afford 
this  relief.  The  other  aspect  of  the  case 
relates  to  the  completeness  of  the  relief  by 
Joining  Wlllingham  &  Cone  with  the  mortgag- 
or as  defendants.  The  mortgagor  divided  the 
debt  secured  by  the  mortgage  into  three 
notes,  one  of  which  was  transferred  by  the 
mortgagee  to  Wlllingham  &  Cone.  The  hold- 
er of  one  of  the  several  notes  secured  by  the 
same  mortgage  may  proceed  in  the  first  In- 
stance to  foreclose  by  suit  in  equity,  but  all 
the  holders  of  notes  secured  by  it  must  be 
brought  before  the  court  as  defendants  be- 
fore a  decree  is  made.  2  Jones  on  Mort  S 
1378.  As  said  by  Lord  Talbot;  "A  court  of 
equity  in  all  cases  delights  to  do  complete 
Justice,  and  not  by  halves.*'  It  is  best  both 
for  the  holders  of  the  notes  and  the  mort- 
gagor, that  the  foreclosure  sale  shall  remove 
the  whole  lien  from  the  property,  so  that  con- 
templating purchasers  may  bid  with  the  as- 
surance that  the  lien  of  the  mortgage  will  be 
entirely  divested  from  the  land.  See  Smith 
V.  Bowne,  60  Ga.  484. 

2.  The  petition  was  not  rendered  multifari- 
ous by  the  Joinder  of  the  holders  of  a  trans- 
ferred note  with  the  mortgagor,  because  it  set 
forth  one  connected  interest  among  them  all« 
centering  in  the  point  in  issue  In  the  cause. 
Conley  v.  Buck,  100  Ga.  187.  28  S.  E.  97. 
In  this  connection  it  Is  immaterial  whether 
the  note  of  Wlllingham  &  Cone  be  preferred 
or  postponed  in  payment  to  those  held  by  the 
mortgagee.  "The  transfer  of  notes  secured 
by  a  mortgage  or  otherwise  conveys  to  the 
transferee  the  benefit  of  the  security.  If 
more  than  one  note  Is  secured,  and  the  mort- 
gagee transfers  some  and  retains  others,  the 
holder  of  the  transferred  notes  has  a  prefer- 
ence over  the  mortgagee,  if  the  security  Is 
insufficient  to  secure  both.*'  Civ.  Code  1895, 
S  3684.  In  the  absence  of  any  special  con- 
tract to  the  contrary,  the  indorsement  of  one 
of  the  notes  by  Huguenln  to  Wlllingham  & 
Cone  would  give  the  latter  a  preference  of 
payment,  but  would  not  forfeit  the  right  of 
the  other  notes  to  be  paid  out  of  the  balance 
of  the  proceeds  of  the  mortgaged  property. 
But  it  is  alleged  that  the  note  was  trans- 
ferred under  a  special  agreement  that  the 
rule  of  preference  prescribed  by  section  3684 
should  be  reversed,  and  that  Huguenin*8 
notes  were  to  be  first  paid  from  the  proceeds 
of  the  mortgaged  property.  The  note  which 
Huguenln  indorsed  to  Wlllingham  &  Cone 
was  payable  to  Huguenin's  order,  and  the  in- 
dorsement was  in  blank.  At  common  law  the 
legal  effect  of  such  an  Indorsement  could 
not  be  modified  by  a  contemporaneous  parol 
agreement,  but  our  statute  has  changed  the 
common-law  rule.  Civ.  Code  l«i95,  §  5209, 
provides    that   *'blank    Indorsements  of  ne- 
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gotiable  {wper  may  always  be  explained  be- 
tween the  parties  themselyes,  or  those  taking 
with  notice  of  dishonor  or  of  the  actual  facts 
of  such  indorsements."  Even  if  Willi ngham 
&  Cone  should  be  postponed  in  priority  to 
Huguenin's  note  by  special  agreement,  still 
they  may  look  to  the  mortgage  for  payment 
of  their  note  according  to  its  priority.  Under 
either  view  all  the  notes  are  secured  by  the 
mortgage,  and  their  priority  of  payment  de- 
pends on  the  special  agreement  as  to  the 
transfer  of  the  note.  In  either  event  the 
holders  of  all  the  notes  are  proper  parties 
to  the  foreclosure  proceeding.  , 

3.  There  was  *no  real  conflict  in  the  evi- 
dence. Huguenin  owned  a  warehouse.  Will- 
Ingham  &  Cone  were  real  estate  agents. 
Huguenin  consigned  the  sale  of  the  ware- 
house to  Willingham  &  Ck>ne,  upon  terms  that 
he  was  to  receive  $7,000  net  for  the  property. 
Huguenin  was  not  to  pay  them  any  commis- 
sion, but  their  compensation  was  to  be  the 
difference  between  $7,000  and  the  price  the 
purchaser  was  to  give  for  the  property.  The 
real  estate  agents  found  a  prospective  pur- 
chaser in  one  Elliott,  of  Calais,  Me.  Elliott 
was  unable  to  pay  the  cash,  but  offered  to 
give  $8,000  for  the  property,  as  follows:  Pay 
$1,000  in  cash,  assume  an  existing  incum- 
brance of  $3,500,  and  give  his  notes  for  the 
balance,  one  for  $1,000,  due  m  16  months,  and 
one  for  $1,000  and  one  for  $1,500,  each  due 
2  years  and  4  months.  Huguenin  was  to 
make  Elliott  a  deed  to  the  property,  and  El- 
liott was  to  secure  the  deferred  payments  by 
a  mortgage  on  the  property.  Willingham  & 
Cone  submitted  this  proposition  to  Huguenin, 
who  agreed  to  accept  the  same  on  condition 
that  he  was  to  have  the  cash  payment,  and 
Willingham  &  Cone  were  to  receive  their 
compensation  out  of  the  last  payment.  The 
necessary  papers  to  effectuate  the  trade  were 
prepared  at  the  Instance  of  Willingham  & 
Cone,  and  carried  by  them  to  the  home  of 
Huguenin.  Huguenin  signed  the  deed.  Wil- 
lingham &  Cone  handed  him  a  check  for 
$1,000.  Huguenin  then  gathered  the  mort- 
gage, the  check,  and  all  the  notes  together, 
and  was  about  to  place  them  in  his  pocket, 
whereupon  Willingham  reminded  him  that 
the  $1,000  note  belonged  to  him,  and  Hu- 
guenin handed  it  to  him.  Willingham  then 
requested  that  Huguenin  indorse  it,  which  he 
did.  Nothing  more  was  said  at  the  time 
The  litigants  do  not  differ  at  all  upon  these 
facts.  There  are  some  variances  as  to  the 
construction  which  each  party  placed  upon 
them;  but  such  are  merely  conclusions,  and 
are  of  no  probative  value.  The  pivotal  fact 
stands  out  In  l)old  relief  .that  Huguenin  did 
not  promise  to  pay  any  commissions  for  the 
sale  of  the  property,  and  the  real  estate 
agents  were  to  receive  their  compensation  only 
after  Huguenin  realized  $7,000.  This  feature 
of  the  trade  runs  through  the  whole  ,  trans- 
action, and  the  circumstances  of  the  indorse- 
ment of  the  note  unmistakably  Indicate  that, 
an  it  was  payable  to  the  order  of  Huguenin, 


the  indorsement  was  not  for  the  purpose  of 
making  himself  liable,  but  to  transfer  the 
legal  title  to  Willingham  &  Cone,  to  whom 
the  note  belonged  under  the  contract,  and 
that  Huguenin  was  first  to  receive  from  the 
mortgaged  property  the  sum  of  $7,000.  The 
mortgagor  did  not  defend ;  and  there  was  no 
error  in  directing^  a  verdict  foreclosing  the 
mortgage,  and  providing  that  from  the  pro- 
ceeds of  the  sale  the  mortgagee  wa^  to  be 
first  paid,  and  that  the  transferee  of  the  note 
be  paid  out  of  the  surplus,  if  any. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside. 


(ISO  Ga.  83) 
SNOWBALL  V.  SEABOARD  AIE  LINE  RT. 
(Supreme  Court  of  Georgia.    Feb.  7,  1908.) 

1.  RaILBOADS— ACCIUENT  AT  CROSSING— QUES- 
TIONS FOB  JUBT. 

Where  the  evidence  affords  an  inference 
that  a  person  was  Icilled  on  a  public  road  cross- 
ing by  the  running  of  a  railroad  locomotive,  and 
the  attendant  circumstances  are  not  conclusive 
that  the  homicide  was  attributable  to  the  negli- 
gence of  the  deceased  person,  or  could  not  have 
Been  prevented  by  the  exercise  of  reasonable 
care  and  diligence  by  the  agents  of  the  railroad 
company  in  charge  of  the  locomotive,  the  court 
should  submit  the  questions  of  negligence  and 
diligence  to  the  jury. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1162-119i] 

2.  Sahe->Pleading  and  Proof. 

The  excluded  evidence  was  irrelevant,  and 
did  not  illustrate  any  issue  made  by  the  plead- 
ings. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Camden  Conn* 
ty;  T.  A.  Parker,  Judge. 

Action  by  J.  S.  Snowball  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

Harry  F.  Dunwoody  and  Osborne  &  Law- 
pence,  for  plaintiff  in  error.  Crovatt  &  Whit- 
field, for  defendant  In  error. 

EVANS,  P.  J.  In  her  suit  against  the  Sea- 
board Air  Line  Railway  Mrs.  Josephine 
Snowball  claimed  damages  for  the  alleged 
wrongful  death  of  her  husband,  caused  by 
the  negligent  operation  of  the  defendant's 
locomotive  and  train.  It  was  alleged  that 
the  homicide  occurred  in  the  state  of  Florida ; 
and  the  Florida  statutes  as  to  the  right  of 
the  plaintiff  to  maintain  the  action,  and  the 
presumption  of  negligence  on  proof  of  the  in- 
jury, were  pleaded  and  proved  on  the  trial. 
At  the  conclusion  of  the  testimony  the  Judge 
directed  a  verdict  for  the  defendant,  which 
he  refused  to  set  aside  on  motion  for  a  new 
trial.  The  grounds  of  the  motion  were  that 
the  court  erred  in  directing  a  verdict  for  the 
defendant,  and  in  excluding  certain  evidence. 

1.  We  have  carefully  examined  the  evi- 
dence, and  have  reached  the  conclusion  that 
the  court  should  have  submitted  the  case  to 
the  jury.  Without  setting  out  the  evidence,  it 
suffices  to  say  that  two  theories  as  to  the 
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cause  of  the  death  of  the  plaintiff's  husband 
may  be  deduced — one  that  he  was  killed  by 
the  locomotive  of  the  defendant;  and  the 
other  that  he  was  murdered  and  left  on  the 
track,  and  was  dead  when  the  locomotive 
passed  over  the  body.  If  the  jury  should  find 
that  he  was  killed  by  the  locomotive  of  the 
defendant,  was  the  killing  a  negligent  kill- 
ing? The  petition  alleged  that  the  railroad 
company  was  negligent  (1)  In  failing  to  give 
warning,  of  the  approach  of  the  train  to  a 
public  crossing;  (2)  In  running  the  train  at  a 
high  rate  of  speed;  (Z)  in  failing  to  keep  a 
proper  lookout.  The  body  was  found  on  the 
railroad  track  near  a  public  road  crossing, 
considerably  mutilated;  an  arm  and  a  leg 
being  severed  from  the  trunk.  From  the 
physical  signs  op  the  ground  and  track  it 
was  inferable  .that  the  body  was  struck  by 
the  locomotive  at  O'Neal  public  road  cross- 
ing. The  engineer,  fireman,  and  conductor  of 
the  train  which  passed  over  bis  body  were 
not  aware  of  the  fact  until  the  train  reached 
Fernandina,  about  eight  miles  distant,  when 
the  hat  of  the  deceased  was  taken  from 
under  the  engine.  When  the  engineer  was 
shown  the  hat,  he  recalled  that  he  had  seen 
something  white  on  the  crossing,  and  said  to 
the  fireman,  '*Do  you  suppose  somebody  was 
on  the  crossing?"  And  the  fireman  replied, 
"I  don't  know."  The  engineer  requested 
the  crew  of  a  train  about  to  depart  in  the 
direction  of  the  public  road  crossing  at 
O'Neal  "to  look  on  that  crossing  to  see  If 
there  was  anything  there."  The  crew  of  this 
train  discovered  the  body  of  the  plaintiff's 
husband  at  this  point  three  or  four  hours 
after  It  had  been  run  over  by  the  passenger 
train.  The  engineer  and  fireman  both  testi- 
fied that  they  maintained  a  lookout,  and  that 
the  track  just  before  reaching  the  crossing 
was  straight  The  engineer  saw,  when  he 
was  within  300  feet  of  the  crossing,  some- 
thing white  on  the  track,  which  he  took  for  a 
piece  of  paper.  In  that  distance  he  could 
have  stopped  his  engine,  If  he  had  known 
anything  was  on  the  track.  The  engineer 
further  testified  that  he  gave  the  usual  signal 
on  approaching  the  station  at  O'Neal  (which 
was  a  flag  station);  and,  as  he  received  no 
response  from  the  conductor  that  he  had 
any  passengers  to  disembark,  he  blew  the 
whistle  for  the  O'Neal  road  crossing.  The 
rate  of  speed  was  variously  estimated  by  the 
defendant's  agents  In  charge  of  the  train  at 
from  8  to  14  miles  an  hour,  though  from 
data  appearing  in  the  testimony  a  much,  high- 
er rate  of  speed  might  be  inferred.  The 
plaintifTs  husband  was  last  seen  in  life  at 
from  half  an  hour  to  an  hour  before  the  train 
passed  over  his  body.  He  left  the  house  of  a 
neighbor,  going  towards  the  railroad  track. 
His  home  was  down  the  track  just  beyond 
the  crossing  where  his  body  was  found.  He 
was  perfectly  sober.  The  plaintiff's  husband 
was  employed  by  the  defendant  as  section 
foreman,  but  he  was  not  engaged  at  work 
for  the  defendant  when  he  met  his  death. 


Under  this  evidence,  can  the  court  say  aB 
a  matter  of  law  that  the  defendant  company 
had  measured  up  to  Its  full  legal  duty?  In 
the  first  place,  this  employ^  was  not  on  duty 
at  the  time  of  his  death,  and  not  engaged  in 
the  operation  of  the  train  which  is  alleged 
to  have  killed  him.  Relatively  to  the  rail- 
road company,  he  stands  upon  the  same  foot- 
ing as  a  member  of  the  public.  S.,  F.  &  W. 
Ry.  Co.  V.  Flannagan,  82  Ga.  580,  9  S.  B.  471, 
14  Am.  St.  Rep.  183.  The  evidence  affords 
an  inference  that  the  plaintiff's  husband  was 
killed  on  the  public  road  crossing.  If  he 
was  onr  the  road  crossing,  and  while  there 
was  killed  by  the  train,  he'  was  not  a  tres- 
passer. Williams  v.  Southern  Ry.  Co.,  126 
Ga.  710,  55  S.  E.  948.  If  these  facts  were 
found  by  the  jury  (and  there  was  evidence  to 
warrant  such  conclusions),  the  railroad  com- 
pany owed  the  plaintiff's  husband  the  duty 
to  observe  ordinary  care  in  discovering  his 
presence  on  the  public  .road  crossing,  and 
in  protecting  him  against  injury  from  the 
passing  train.  On  the  other  hand,  he  was 
bound  to  exercise  reasonable  prudence  in  pro- 
tecting himself  from  collision  with  the  train. 
Less  than  an  hour  before  the  passenger  train 
passed  over  his  body  the  deceased  was  seen 
within  250  yards  of  the  crossing.  He  was  not 
drinking  and  appeared  sober.  The  evidence 
does  not  indicate  his  position,  whether  stand- 
ing or  prostrate  on  the  track,  when  his  body 
was  struck  by  the  train,  unless  we  infer  he 
was  lying  down  from  the  engineer's  statement 
that  he  saw  something  on  the  track  which 
seemed  to  be  a  piece  of  white  paper.  Ad- 
mitting, for  the  sake  of  the  argument,  that  he 
was  lying  on  the  track  at  the  crossing,  it 
was  for  the  jury  to  find  from  the  facts  wheth- 
er his  presence  would  have  been  known  by 
the  maintenance  of  a  proper  lookout  It  was 
for  the  jury  to  say  whether  ordinary  care 
would  require  the  engineer  to  closely  scan  the 
track  as  he  was  approaching  a  public  cross- 
ing, and  whether,  on  this  occasion,  if  he  had 
maintained  a  close  watch,  he  would  have 
distinguished  the  body  of  the  plaintiff's  hus- 
band on  the  track  from  a  piece  of  paper.  If 
the  deceased  had  been  seized  by  a  sudden 
accession  of  Illness  and  had  fallen  uncon- 
scious on  the  track,  he  would  not  have  been 
wanting  In  care,  so  as  to  defeat  a  recovery 
for  his  death,  if  the  ag;ents  of  the  defendant 
could  have  averted  the  killing  in  the  exer- 
cise of  proper  care.  Then,  too,  as  neither  the 
engineer  nor  fireman  felt  any  jolt  as  the  en- 
gine passed  over  the  body,  the  jury  might 
possibly  infer  that  they  were  not  maintaining 
such  a  lookout  as  ordinary  care  would  re- 
quire in  approaching  a  public  crossing.  The 
evidence  tended  strongly  to  support  the  ver- 
dict directed  by  the  court,  but  did  not  de- 
mand it.  Where  the  question  is  one  of  dili- 
gence or  negligence,  and  a  particular  con- 
clusion is  sought  to  be  established  from  a 
given  state  of  facts,  the  jury  are  the  alche- 
mists to  make  the  test  and  announce  the  re- 
sult    West  End  &  Atlanta  St  Ry.  Ca  y. 
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Mozely,  79  Ga.  463,  4  S.  B.  824;  F.  C.  &  P.  R. 
Co.  y.  Pitts,  112  Ga.  846,  38  S.  B.  85.  The 
Florida  statute  is  identical  with  Civ.  Code, 
S  2321,  to  the  effect  that,  on  proof  of  injury 
to  persons  or  property  by  the  running  of  cars, 
the  burden  is  on  the  railroad  company  to 
make  it  appear  that  their  agents  have  exer- 
cised all  ordinary  and  reasonable  care  and 
diligence  to  prevent  the  injury.  We  think 
the  case  should  have  been  submitted  to  the 
jury  under  appropriate  instructions. 

2.  The  court  properly  rejected  evidence 
offered  to  prove  a  state  of  facts  from  which 
an  inference  could  be  drawn  that  the  rail- 
road company  had  impliedly  licensed  the 
general  public  in  ushig  a  path  on  its  right 
of  way  alongside  its  track.  The  petition  al- 
leged that  the  plaintifTs  husband  was  killed 
on  the  public  road  crossing.  The  probata 
should  agree  with  what  is  alleged.  The  re- 
jected evidence  was  irrelevant. 

Judgment  reversed.  All  the  Justices  con- 
cnr,  except  ATKINSON,  J.,  disqualified. 
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Homicide— EviDENOB. 

No  errors  of  law  being  complained  of,  and 
there  b^ing  sufficient  evidence  to  sustain  the 
verdict,  the  court  did  not  err  in  refusing  a  new 
trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Kimsey,  Judge. 

Jim  Reed  was  convicted  of  murder,  and 
brings  error.    Affirmed* 

See  58  S.  E.  312. 

Jim  Reed  was  indicted  for  the  murder  of 
Hoke  Hunt.  The  tragedy  occurred  near 
Chattahoochee  Churq)),  in  Hall  county.  Serv- 
ices were  being  held  at  the  church  on  the 
day  of  the  killing,  and  the  defendant  and  de- 
ceased were  seen  to  leave  the  church  together 
and  go  down  the  public  or  "iron  bridge"  road. 
Some  time  afterwards  the  deceased  was 
found  lying  in  "a  side  road,"  which  led  from 
the  said  public  road,  mortally  wounded.  Otis 
Light,  a  witness  for  the  state,  testified:  "I 
saw  him  [the  defendant]  and  Hoke  [the  de- 
ceased] go  off  down  the  road.  ♦  ♦  ♦  The 
next  time  I  saw  Jim  Reed,  ♦  •  ♦  I  saw 
him  coming  Into  the  big  road  in  the  direc- 
tion from  where  he  [the  deceased]  was 
found.  ♦  ♦  ♦  He  was  cutting  across,  com- 
ing from  the  direction  of  where  Hoke  Hunt's 
body  was  afterwards  found.  That  was  about 
15  or  20  minutes  after  they  went  off  togeth- 
er.'*  Mayfield,  a  witness  for  the  state,  tes- 
tified that  he  saw  the  defendant  strike  the 
fatal  blow.  The  witness  last  named  was  im- 
peached; but  his  evidence  was  corroborated 
in  many  particulars  by  the  facts  and  circum- 
stances testified  to  by  other  witnesses.  The 
defendant  In  his  statement  admitted  going 
with  the  deceased  from  the  church  down  the 
**iron  bridge  road  10  or  16  steps,*'  but  stated 


that  he  left  the  deceased  in  the  road  and  re- 
turned to  the  church;  and  he  denied  all 
knowledge  of  the  killing.  The  Jury  returned 
a  verdict  of  guilty,  with  a  recommendation 
to  mercy.  The  defendant  made  a  motion  for 
a  new  ^al,  based  upon  the  general  grounds, 
which  motion  the  court  overruled,  and  de- 
fendant excepted. 

H.  H.  Dean  and  Howard  Thompson,  for 
plaintiff  in  error.  W.  A.  Charters,  Sol.  Gen., 
John  C.  Hart,  Atty.  Gen.,  and  F*  M.  John- 
son, for  the  State. 

BECK,  J.  (after  stating  the  facts  as 
above).  Upon  the  trial  of  this  case  the  state 
submitted  for  the  consideration  of  the  jury 
the  direct  testimony  of  a  witness  who  swore 
that  he  saw  the  defendant  commit  the  homi- 
cide at  the  time  and  place  and  in  the  manner 
alleged  in  the  indictment;  This  evidence 
alone  would  have  been  sufilcient  to  authorize 
the  conviction  of  the  defendant  (who  denied 
that  he  did  the  killing,  and  denied  all  knowl- 
edge of  how  or  by  whom  it  was  done),  if 
there^  had  been  no  evidence  introduced  to 
impeach  the  witness  referred  to.  There  was, 
however,  strong  impeaching  testimony  pro- 
duced. It  was  shown  that  the  witness  had  at 
the  coroner's  inquest,  after  being  duly  sworn* 
denied  all  knowledge  of  the  material  facts 
to  which  he  testified  so  strongly  on  the  final 
trial,  which  resulted  in  a  verdict  of  guilty. 
The  witness  attempted,  however,  to  ezplaiif 
his  former  perjury.  His  explanation  was  as 
weak  and  lame  as  any  that  we  have  ever 
heard  offered  for  such  an  offense;  and  if  it 
were  necessary  for  us  to  decide  whether  oi^ 
not  the  excuse  which  he  offered  for  having 
committed  perjury  when  he  was  first  called 
upon  to  testify  in  regard  to  the  killing  of  the 
deceased  amounted  to  such  a  moral  explana- 
tion as  would  authorize  the  Jury  to  credit  his 
testimony,  we  would  face  a  grave  question. 
But  it  is  not  necessary  to  consider  or  pass 
upon  that  question,  because,  conceding  that 
the  witness  was  impeached  by  proof  of  for- 
mer contradictory  statements  made  under 
oath,  he  was,  as  to  his  testimony  given  upon 
the  last  trial,  so  corroborated  in  several  ma- 
terial particulars  that  the  Jury  would  have 
been  authorized  to  accept  and  act  upon  the 
testimony  given  as  to  the  main  issue  in  the 
case. 

Without  attempting  to  state  the  evidence 
in  detail,  it  may  be  pointed  out  that  the  de- 
fendant in  this  case  was  seen  In  company 
with  the  deceased,  going  in  the  direction  of 
the  place  at  which  the  body  of  the  deceased 
was  found  a  short  time  afterwards.  Several 
witnesses  testified  that  they  saw  the  accused, 
accompanied  by  the  deceased,  going  along  the 
road  from  which  a  "side  road"  led  to  the 
spot  at  which  the  murdered  man  was  found. 
The  accused  was  the  last  person  seen  with 
the  deceased.  He  left  the  grounds  near  the 
church  with  the  deceased,  and  he  came  back 
without  him  shortly  afterwards.  A  witness 
named  Monroe  Hoke  swore  that  shortly  after 
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his  return  the  defendant  said  that  he  (the 
defendant)  *'had  had  a  scrap  with  Hoke  Hnnt 
[the  deceased]."  An  ^ort  was  made,  how- 
ever, to  impeach  the  witness  last  referred  to, 
by  proof  of  prior  contradictory  statements. 
Whether  this  attempt  to  impeach  was  suc- 
cessful or  not  was  a  question  for  the  Jury. 
Another  witness,  a  young  boy  named  Carlyle, 
testified  that  he  saw  the  commission  of  the 
homicide,  but  stated  that  he  did  not  recog- 
nize the  person  who  struck  the  deceased,  al- 
though he  was  looking  at  him  just  as  he  was 
in  the  act  of  striking  his  victim.  One  John 
Propes  testified,  in  addition  to  other  facts 
and  circumstances:  "I  do  not  think  John 
Reed  [defendant]  and  Hoke  Hunt  were  on 
good  terms — on  friendly  terms.  I  know  they 
had  a  rucus  a  time  or  two.  I  know  they 
were  not  on  friendly  terms." 

After  careful  consideration  of  all  of  the 
evidence  In  the  case,  Including  the  testimony 
of  the  witness  claimed  by  the  defendant  to 
have  been  impeached,  and.  that  of  the  wit- 
nesses who  testified  to  circumstances  tending 
to  throw  light  upon  the  question  of  the  ^ilt 
of  the  accused,  and  all  of  the  facts  and  cir- 
cumstances tending  to  corroborate  the  wit- 
ness first  referred  to,  we  can  reach  no  other 
conclusion  than  that.  In  consideration  of  the 
fact  that  It  is  the  sole  province  of  the  jury 
to  pass  upon  the  facts  of  the  case  and  the 
credibility  of  the  witnesses,  they  were  au- 
thorized to  reach  the  finding  set  forth  in  their 
verdict.  See  Sindy  v.  State,  120  Ga.  202,  47 
8.  E.  554,  and  dases  cited. 

Judgment  affirmed.  All  the  Justices  cod- 
cup. 


(ido  Ga.  no 

HARRIS  et  al.  v.  CITY  OF  SPARTA  et  al. 
(Supreme  Court  of  Georgia.    Feb.  1,  1908.) 

1.  Writ  of  Erbob— Inteblocutobt  Obdebt— 
Dissolution  of  Tempobaby  Restbaininq 
Order. 

Where,  upon  the  hearing  of  a  motion  to 
dissolve  a  temporal^  restraming  order,  and 
before  any  hearing  involving  the  grant  or  re- 
fuscal  of  an  interlocutory  injunction,  the  chan- 
cellor orders  that  ^e  restraining  order  "be 
•  ♦  •  dissolved,  and  any  further  restraint  and 
injunction  as  prayed  for  in  said  petition  is  re- 
fused," hdd,  that  the  legal  eflFect  of  such  order 
is  merely  to  deny  further  restraint  under  the 
previous  restraining  order,  and  that  it  does  not 
constitute  any  final  judgment,  or  a  denial  of 
an  interlocutory  injunction,  and  is  not  subject 
to  review  by  a  "fast"  writ  of  error. 

2.  Same. 

Such  order  not  being  a  final  adjudication 
of  the  case,  the  writ  of  error  is  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hancock  Coun- 
ty;  Joseph  N.  Worley,  Judge. 

Action  by  James  M.  Harris  and  others 
against  the  city  of  Sparta  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Dismissed. 

R.  H.  Lewis,  for  plaintiffs  in  error.  W. 
H.  Burwell  and  R.  W.  Moore,  for  defendants 
in  error. 


HOLDEN,  J.  James  M.  Harris  and  oth- 
ers made  an  application  for  injunction  against 
the  city  of  Sparta,  alleging  that  Andrew 
Carnegie  made  a  proposition  to  the  city  that, 
if  the  city  would  furnish  a  lot  upon  which  to 
erect  a  building  and  make  a  suitable  provi- 
sion for  an  annual  appropriation  of  $500  per 
year  for  a  period  of  10  years  for  the  mainte- 
nance of  a  library,  he  would  furnish  the 
amount  of  $5,000  to  be  used  in  the  erection 
of  a  library  building  on  said  lot,  and  that 
pursuant  to  such  proposition  the  city  author- 
ities passed  an  ordinance  making  said  an- 
nual appropriation  and  were  proceeding  to 
purchase  said  lot  with  funds  raised  and  to 
be  raised  by  taxation  on  the  property  of  pe- 
titioners and  others  owning  property  In  said 
city.  Upon  said  application  the  chancellor 
on  November  4,  1907,  granted  a  temporary  re- 
straining order,  and  ordered  that  a  copy  of 
the  order  and  petition  be  served  on  the  mu- 
nicipal authorities  within  10  days  from  the 
date  of  the  order,  and  that  either  party  have 
leave  to  move  to  dissolve  the  restraining  or- 
der upon  5  days'  notice  to  the  opposite  party. 
After  giving  notice  to  the  plaintiff,  the  de- 
fendant made  a  motion  to  dissolve  the  re- 
straining order.  Upon  hearing  this  motion 
in  November  the  court  granted  an  order  that 
the  restraining  order  ''be  and  the  same  is 
hereby  dissolved,  and  any  further  restraint 
and  injunction  as  prayed  for  in  said  petitioQ 
is  refused."  To  this  order  the  plaintiffs, 
within  20  days,  filed  a  bill  of  exceptions, 
complaining  that  such  action  of  the  court 
was  error,  because  It  was  a  final  order  In 
said  case,  rendered  in  vacation  on  a  prayer 
to  rescind  a  restraining  order,  and  because, 
under  the  facts,  the  restraining  order  should 
not  have  been  dissolved,  and  the  restraint 
and  injunction  should  not  have  been  refused, 
but  should  have  been  i^ontlnued  and  made 
permanent 

1.  An  order  of  a  chancellor  dissolving  or 
refusing  to  dissolve  a  temporary  restraining 
order  is  not  reviewable  by  this  court  by  a 
fast  writ  of  error.  Stubbs  v.  McConnell,  119 
Ga.  21,  45  S.  E.  710.  The  granting  or  refus- 
ing to  grant,  and  the  dissolution  or  refusal 
to  dissolve,  a  temporary  restraining  order, 
are  matters  separate  and  distinct  from  the 
granting  or  refusal  of  an  interlocutory  in- 
junction. The  plaintiff  in  error,  however, 
contends  that  the  following  words  in  the 
order  of  the  court  dissolving  the  restraining 
order:  "Any  further  restraint  and  injunc- 
tion as  prayed  for  in  said  petition  is  refus- 
ed"— were  a  final  judgment  rendered  in  the 
cause  in  vacation.  We  do  not  think  that  the 
language  employed  could  be  so  construed. 
The  effect  and  meaning  of  the  words  above 
quoted  were  merely  to  emphasize  the  fact 
that  the  restraint  imposed  by  the  temporary 
restraining  order  was  lifted  and  no  longer  in 
force,  and  that  further  restraint  would  not 
now  be  granted.  But  even  if  the  language 
of  the  order  could  be  construed  to  mean  a 
refusal   of   an    interlocutory    injunction,   or 
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final  Judgment,  it  would  still  be  a  nullity,  be- 
cause tile  chancellor  was  without  jurisdiction 
to  hear  and  determine  the  question  as  to 
whether  or  not  he  would  grant  an  interlocu- 
tory injunction  until  the  time  for  the  hearing 
of  this  question  arrived,  especially  without 
consent  of  all  parties.  Ctolllns  v.  HuflF,  61 
Ga.  633;  Lambert  Co.  v.  Dexter,  127  Ga. 
581,  56  S.  E.  778.  It  does  not  appear  hi  the 
record  that  there  was  any  consent  of  the 
parties  that  a  hearing  on  the  matter  of  grant- 
ing an  interlocutory  injunction  should  be  had 
at  the  time  of  the  hearing  of  the  motion  to 
dissolve  the  temporary  restraining  order, 
nor  does  it  appear  that  the  court  intended 
at  that  time  to  have  such  hearing.  It  does 
not  appear  that  the  court  ever  fixed  any 
time  for  a  hearing  on  the  interlocutory  in- 
junction. On  account  of  the  fact  that  this 
court  cannot,  on  a  fast  writ  of  error,  review 
an  order  granting  or  refusing  a  temporary 
restraining  order,  or  dissolving  or  refusing 
to  dissolve  one  when  granted,  the  court,  at 
the  time  of  sanctioning  the  application, 
should  fix  a  date  at  which  the  hearing  on 
the  question  of  granting  an  interlocutory  in- 
junction may  be  had.  when  there  will  be  ren- 
dered a  judgment  of  the  court  which  may  be 
reviewed  on  fast  writ  of  error,  If  the  parties 
so  desire.  See  Mayor  v.  Grayson,  104  Ga. 
105,  107,  30  S.  E.  693,  where  it  Is  said:  "It 
is  the  practice,  under  our  statute,  in  capes 
of  applications  for  injunctions,  for  the  judge, 
upon  sanctioning  the  petition,  to  grant  an 
order  requiring  the  party  sought  to  be  en- 
joined to  show  cause  at  a  designated  time 
and  place  why  the  injunction  prayed  for 
8bould  not  be  granted."  Also  Strickland  v. 
Griffin,  70  Ga.  541,  551,  where  the  court  says : 
"When  an  application  Is  made  for  an  in- 
junction, if  It  is  entertained  favorably,  the 
time  and  place  for  the  hearing  should  be  fix- 
ed." When  the  court  falls,  as  in  this  case, 
to  fix  a  time  at  which  he  will  hear  the  ques- 
tion as  to  whether  or  not  an  Interlocutory  In- 
junction will  be  granted,  such  failure  does 
not  operate  to  fix  the  time  therefor  at  such 
date  as  he  may  hear  a  motion  made  in  the 
cause  to  dissolve  a  temporary  restraining  or- 
der; but  such  failure  caused  no  Injury  to 
any  one,  because  the  judge  will  fix  a  time 
for  a  hearing  to  be  had  on  the  question  of 
granting  or  refusing  an  interlocutory  Injunc- 
tion upon  the  application  of*  either  party. 

2.  As  hereinbefore  stated,  an  order  dis- 
solving a  temporary  restraining  order  is  not 
reviewable  by  a  fast  writ  of  error,  and  no 
request  has  been  made  to  transfer  the  writ 
of  error  to  the  succeeding  term  of  this  court 
However,  If  such  request  were  made  and 
granted,  the  writ  of  error,  when  reached  at 
the  succeeding  term,  woulcl  have  to  be  dis- 
missed, because  there  has  been  no  final  ad- 
judication of  the  case.  The  case  Is  still  pend- 
ing in  the  court  below ;  and,  if  a  hearing  is 
had  upon  the  question  as  to  whether  or  not 
the  court  will  grant  an  interlocutory  Injunc- 
tioa  his  judgment  upon  such  hearing  will  be 
60  S.E.— 13 


reviewable  by  a  fast  writ  of  error.  'The  writ 
of  error  is  dismissed  'solely  on  the  construc- 
tion of  the  order  that  the  judgment  was  the 
termination  of  the  restraining  order  and  did 
not  involve  the  determination  of  any  Inter- 
locutory Injunction.  Stubbs  v.  McConnell. 
119  Ga.  21,  45  S.  B.  710;  Smith  v.  Willis, 
107  Ga.  792,  33  S.  E.  667. 

Writ  of  error  dismissed.    All  the  Justices 
concur;    ATKINSON,  J.,  in  the  result 
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CRADDOCK  V.  KELLY  et  al. 

(Supreme  Court  of  Georgia.    Feb,  1,  1908.) 

1.  Pleading  —  Amendment  of  Petition  — 
New  ob  Different  Cause  of  Action. 

The  petition  as  originally  filed  was  affainst 
several  defendants.  It  contained  allegations 
which  were  appropriate  and  sufficient  to  consti- 
tute a  cause  of  action  in  complaint  for  land. 
It  also  contained  allegations  appropriate  to  a 
petition  for  equitable  relief,  such  as  the  grant 
of  injunction  and  appointment  of  a  receiver  to 
collect  rentR.  llie  allegations  were  such  as  to 
indicate  a  purpose  upon  the  part  of  the  pleader 
to^  sue  for  the  recoverv  of  the  land,  and  like- 
wise to  obtain  equitable  relief  of  the  character 
mentioned;  but  the  only  prayers  were:  (a) 
For  process  requiring  the  defendants  to  appear 
at  the  next  term  of  court  and  answer  the  com- 
plaint; (b)  for  the  appointment  of  a  receiver 
to  collect  and  preserve  the  rents  pending  the 
litigation ;  (c)  for  general  relief.  Held,  upon  the 
trial,  it  was  not  erroneous,  over  the  objection 
that  it  would  add  a  new  cause  of  action,  to  al- 
low the  plaintiff  to  amend:  (a)  By  alleging  that 
he  did  not,  at  an  earlier  date,  proceed  with  the 
administration  and  sale  of  the  property  because 
of  the  existence  of  a  homestead  claim  thereto 
asserted  by  the  defendants  which  did  not  ex- 
pire until  July,  1908.  and  that  the  defendants 
did  not  hold  adversely  to  him  until  after  the 
expiration  of  the  homestead  estate ;  (b)  by  strik- 
ing all  of  the  defendants  except  two,  and  elect- 
ing to  proceed  against  them  for  the  recovery  of 
the  land  and  mesne  profits  only;  (c)  by  adding 
a  special  prayer  for  the  recovery  of  the  land. 
See,  in  this  connection,  Civ.  Code  1895,  S 
5104 :  Eagle  &  Phenix  Mills  v.  Muscogee  Mfg. 
Co.,  129  Ga.  712,  59  S.  B.  804. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  686-709.] 

2.  Appeal  and  Esbob  —  Habmless  Ebbob  — 
Pleadings— Cube  by  Amended  Pleading. 

Amendments  of  the  character  mentioned  in 
the  first  headnote  were  allowed  during  the 
progress  of  the  trial.  The  several  amendments 
cured  any  possible  error  which  the  court  may 
have  commitfed  on  the  trial  before  the  amend- 
ments were  allowed,  by  refusing  an  oral  motion 
to  dismiss  the  petition  on  the  grounds:  (a)  That 
there  was  no  equity  in  the  plaintiff's  petition; 
(b)  that  the  plaintiff  had  an  adequate  remedy 
at  law  by  a  suit  in  ejectment;  (c)  that  certain 
of  the  defendants  originally  'declared  against, 
other  than  those  retained  in  the  suit  after 
amendment,  were  not  served.  The  suit  as 
amended  was  sufiicient  as  a  complaint  for  land, 
and  it  was  immaterial  whether  other  defendants 
against  whom  no  relief  was  soufdit  were  served 
or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4110-4114.1 

3.  Administbators— Management  or  Estate 
—Real  Pboperty— Possession. 

Where  the  head  of  a  family  dies  after  his 
property  has  been  set  apart  under  the  Constitu- 
tion of  1877  as  a  homestead  for  the  nse  of  his 
family,  but  before  the  termination  of  the  home- 
stead,   the    administrator    upon    his   estate,    as 
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against  beneficiaries  of  the  homestead  remaining 
in  possession,  does  not,  by  virtue  of  an  order 
from  the  court  of  ordinary  directing  sale  of  the 
homestead  property  for  the  purpose  of  paying 
debts  and  for  distribution,  acquire  a  present 
right  of  entry. 

(a)  The  ordinary  has  no  jurisdiction,  by  order 
or  otherwise,  to  deprive  the  members  of  the 
family  of  the  use  of  the  homestead  property. 
Such  an  order  to  sell,  granted  under  circum- 
stances as  enumerated,  would  remain  inoper- 
ative until  the  termination  of  the  homestead 
estate. 

(b)  Where,  for  the  reasons  indicated  in  the 
preceding  divisions  of  this  headnote,  the  admin- 
istrator has  not  the  right  of  entry  until  the 
termination  of  the  homestead  estate,  but  within 
less  than  one  year  after  the  right  of  entry  ae- 
crres  his  suit  for  recovery  of  the  land  is  insti- 
tuted against  the  members  of  the  family  who 
repiained  in  possession  under  the  homestead,  it 
was  not  erroneous  to  refuse  to  dismiss  his  peti- 
tion upon  the  ground  of  laches. 

4.  Ck)NTINUANCB   —   SUBPRISS      AT      TbIAL   — 

Amendment  of  Pleading. 

Upon  the  allowance  of  an  amendment  to 
the  petition,  it  is  not  an  abuse  of  discretion 
for  the  trial  court  to  overrule  a  motion  for  con- 
tinuance upon  the  ground  of  surprise,  where 
it  is  not  shown  how  the  moving  party  is  sur- 
prised, and  that  he  is  less  prepared  to  go  on 
with  the  trial  than  he  would  have  been  if  the 
amendment  had  not  been  allowed.  Oiv.  Code 
1895.  §  5128. 

[Ed.  Note.~For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Continuance,  §S  99-112.] 

5.  Administbatobs— Management  of  Estate 
—Real  Pbopebtt— Rents  and  Pbofits. 

In  complaint  for  land,  mesne  profits  may 
be  recovered  by  an  administrator  against  an 
heir  of  the  intestate,  claiming  as  a  distributee 
of  the  estate,  where  the  land  has  been  wrong- 
fully withheld  by  such  heir  from  the  adminis- 
trator, when  it  was  necessary  for  the  adminis- 
trator to  have  possession  thereof  for  the  pur- 
pose of  paying  debts  and  making  proper  dis- 
tribution among  all  the  heirs  of  the  deceased. 

6.  Same. 

The  uncontradicted  evidence  was  of  such 
character  as  to  authorize  the  direction  of  the 
verdict  rendered  in  this  case. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Oonrt,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Charles  H.  Kelly,  administra- 
tor, against  Prince  Albert  Craddock  and  oth- 
ers. Judgment  for  plaintiffs,  and  the  above- 
named  defendant  brings  error.    Affirmed. 

On  February  12,  1904,  Charles  H.  Kelly,  as 
administrator  upon  the  estate  ofD.  A.  Crad- 
dock, instituted  suit  against  Prince  Albert 
Craddock,  Eliza  Williams,  Moses  Craddock, 
Jesse  Craddock,  Robert  Craddock,  and  Sa- 
vannah Franklin,  alleging  in  substance  that 
the  defendants  were  In  possession  of  a  cer- 
tain tract  of  land,  claiming  it  as  heirs  at 
law  of  petitioner's  intestate  and  adversely  to 
petitioner,  and  refused  to  surrender  posses- 
sion after  demand;  that  petitioner,  as  ad- 
ministrator as  aforesaid,  claimed  title  there- 
to and  mesne  profits  of  a  reasonable  value 
of  $10  per  month ;  that  he  was  appointed  ad- 
ministrator at  the  August  term,  1893,  of  the 
court  of  ordinary  of  Fulton  county ;  that  It 
became  necessary  to  have  possession  of  said 
property  for  the  purpose  of  administration. 
In  order  to  pay  the  debts  of  the  deceased. 


and  for  distribution;  that  at  the  December 
term,  1893,  of  said  court,  petitioner  obtained 
an  order  authorizing  the  sale  of  said  proper- 
ty for  the  purposes  aforesaid;  and  that  the 
estate  of  said  deceased  and  likewise  the  de- 
fendants, at  the  time  of  the  institution  of 
suit  on  the  12th  of  February,  1904,  were  In- 
solvent, and  that  in  order  to  pay  the  cred- 
itors it  was  necessary  that  the  rents  of  the 
property  be  impounded.  The  prayers  were 
for:  (a)  Process  requiring  the  defendants 
to  appear  at  the  next  term  of  court  to  an- 
swer the  complaint  of  the  petitioner;  (b) 
the  appointment  of  a  receiver  to  collect  the 
rents  during  the  pendency  of  the  litigation; 
(c)  general  relief.  Only  three  of  the  defend- 
ants were  served,  namely,  Prince  Albert  Crad- 
dock, Eliza  Williams,  and  Robert  Craddock. 
As  to  the  remaining  defendants  there  was  a 
return  of  "non  est  inventus."  No  demurrer 
was  filed,  but  the  defendants  who  were  serv- 
ed answered,  setting  up  that  Eliza  Williams 
and  Prince  Albert  Craddock  were  in  posses- 
sion, th&t  the  defendapts  were  the  sole  heirs 
of  the  deceased,  that  Eliza  Williams  and 
Prince  Albert  Craddock  were  holding  posses- 
sion of  the  premises  as  heirs  at  law  of  de- 
ceased, and  also  that  Prince  Albert  Craddock 
was  holding  possession  thereof  by  virtue  of 
an  order  of  the  court  of  ordhiary  of  Fulton 
county  regularly  granted  at  the  August  term, 

1903,  setting  apart  an  undivided  one-fourth 
Interest  therein  to  him,  as  a  year's  support, 
and  that  said  possession  was  by  consent  of 
the  remaining  heirs  at  law.  They  denied 
that  the  property  was  reasonably  worth  for 
rent  $10  per  month,  but  admitted  that  it 
was  reasonably  worth  $8  per  month.  They 
also  denied  that  the  plaintiff  was  entitled  to 
possession  of  mesne  profits  for  the  purpose 
of  paying  debts  or  for  administration.  It 
was  further  contended  by  the  plea  of  the  de- 
fendants that  the  order  of  sale  had  been. 
granted  without  any  notice  to  them,  and  that 
Eliza  Williams  and  Prince  Albert  Craddock 
had  been  In  adverse  possession,  peaceably 
and  continuously,  for  10  years;  that  during 
that  time  Eliza  Williams  had  paid  out  $181.- 
81  for  taxes,  $38.44  for  street  and  sidewalk 
improvements,  and  $100  for  repairs;  and 
that  on  account  of  the  laches  in  bringing 
suit.  If  petitioner  was  ever  entitled  to  pos- 
session, he  had  iost  the  right  The  answer 
was  filed  on  March  2,  1904. 

On  May  25,  1906,  the  case  came  up  for 
trial,  at  which  time  defendants  moved  orally 
to  dismiss  the  petition  for  want  of  equity; 
it  appearing  that  the  only  special  relief  pray- 
ed for  was  the  appointment  of  a  receiver, 
and  that  the  petition  had  been  filed  on  Feb- 
ruary 12,  1904,  the  spring  and  fall  term  of 

1904,  and  the  spring  and  fall  term  of  1905 
and  the  January  term,  1906,  of  said  court 
having  been  held  since  the  filing,  and  the 
plaintiff  having  failed,  at  any  time  from  the 
filing  of  the  suit  up  to  the  time  of  trial  In 
May,  1906,  to  insist,  by  motion  or  otherwise. 
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upon  a  hearing  and  an  appointment  of  a  re- 
ceiver. The  court  overruled  this  motion, 
holding  that  the  petition  was  good  as  an  ac- 
tion in  ejectment,  to  which  ruling  the  defend- 
ants excepted.  The  defendants  then  moved 
orally  to  dismiss  the  petition,  because  the 
plaintiff  had  an  ade(|uate  remedy  at  law  by 
suit  in  ejectment  The  court  overruled  this 
motion,  to  which  ruling  defendants  excepted. 
The  defendants  then  moved  orally  to  dismiss 
the  petition,  on  the  ground  that  It  appeared 
upon  the  face  thereof  that  the  plaintiff  was 
guilty  of  laches ;  it  appearing  that  the  plain- 
tiff was  appointed  administrator  of  the  es- 
tate of  D.  A.  Craddock  at  the  August  term, 
1893,  of  the  Fulton  county  court  of  ordinary, 
and  that  he  obtained  the  order  to  sell  the 
land  therein  described  from  said  court  at  the 
December  term,  1893,  and  that  he  did  not  file 
his  petition  in  the  suit  now  under  considera- 
tion until  February  12,  1904.  The  court  over- 
ruled this  motion,  and  the  defendants  except- 
ed. The  defendants  then  moved  orally  to 
dismiss  the  petition,  on  the  ground  that  the 
defendants  therelir  named  were  sued  jointly, 
and  only  three  of  them.  Prince  Albert  Crad- 
dock, Eliza  Williams,  and  Robert  Craddock, 
had  been  served  and  made  parties,  as  appears 
from  the  return  of  service.  The  court  over- 
ruled this  motion,  and  the  defendants  except- 
ed. The  plaintiff  then  amended  his  petition 
by  alleging  that  **two  of  the  defendants,  Eli- 
za Williams  and  Prince  Albert  Craddock, 
were  in  possession  of  the  property  sued  for 
at  the  time  of  the  bringing  of  the  suit ;  and 
plaintiff  prays  that  his  case  proceed  against 
them  for  thfe  recovery  of  the  land  described 
In  the  petition  and  mesne  profits,  and  dis- 
missing the  suit  as  to  the  other  defendants." 
The  defendants  objected  to  this  amendment, 
upon  the  ground  that  it  changed  the  cause  of 
action  and  made  a  new  cause  of  action,  which 
objection  the  court  overruled,  and  the  de- 
fendants excepted. 

The  plaintiff  then  Introduced  certain  docu- 
mentary evidence  as  follows:  (a)  Applica- 
tion by  Kelly  for  letters  of  administration 
upon  the  estate  of  Craddock  and  order  ap- 
pointing him  administrator,  (b)  Letters  of 
administration  granted  Charles  H.  Kelly  as 
administrator  of  the  estate  of  D.  A,  Crad- 
dock in  Fulton  court  of  ordinary,  dated  Au- 
gust 16,  1893.  (c)  Petition  of  Kelly,  as  ad- 
ministrator, for  leave  to  sell  the  land  in  dis- 
pute as  the  property  of  the  estate  of  Crad- 
dock, and  an  order  reciting  due  publication 
of  notice,  authorizing  the  sale,  granted  by 
the  ordinary   at  the  December   term,   1893. 

(d)  A  mortgage  from  D.  A.  Craddock  (the 
deceased)  to  C.  H.  Kelly  &  Bro.,  to  the 
above-mentioned  lot  of  land,  dated  July  25, 
1891,  given  to  secure  a  debt  of  $147.31,  and 
three  promissory  notes,  aggregating  the  above 
amount,  signed  by  Craddock.  payable  to  the 
mortgagees,  executed  in  June  and  July,  1891. 

(e)  The  substance  of  a  petition  for  injunc- 
tion, filed  In  the  superior  court  of  E^lton 
county,  September  18,  1903,  by  Prince  Albert 


Craddock  and  others  against  Kelly,  adminis- 
trator, and  others,  wherein  petitioners  claim- 
ed title  to  the  property,  and  prayed  that 
Kelly,  as  administrator,  be  enjoined  from 
evicting  them  as  tenants  holding  over.  He 
also  introduced  testimony  of  Charles  H.  Kel- 
ly to  the  effect  that  he  was  the  administra- 
tor of  Craddock,  and  soon  after  his  appoint- 
ment he  saw  Eliza  Williams,  one  of  the  de- 
fendants, who  stated  that  the  defendants  had 
a  homestead  In  the  property;  that  at  the 
expiration  of  the  homestead  he  (Kelly)  again 
saw  her  and  demanded  possession,  which  was 
refused;  that  the  property  was  reasonably 
worth  $8  to  $10  a  month  rental ;  that  he  wad 
a  member  of  the  firm  of  C.  H.  Kelly  &  Bro. ; 
and  that  Craddock  had  executed  the  notes 
and  mortgages  above  set  out.  Also  testi- 
mony of  J.  L.  Key  to  the  effect  that  he  re- 
membered seeing  the  claim  for  homestead, 
which  had  been  filed  with  the  ordinary  of 
Fulton  county  to  prevent  a  sale  of  the  prop- 
erty by  the  administrator,  C.  H.  Kelly ;  that 
he  remembered  the  names  of  Eliza  Craddock 
and  Prince  Albert  Craddock  being  in  the 
claim;  that  the  papers  had  been  lost,  and 
he  did  not  know  what  disposition  had  ever 
been  made  of  the  claim. 

After  this  evidence,  the  plaintiff  amended 
his  petition  by  alleging  that  he  did  not  pro- 
ceed with  the  administration  and  sale  of  the 
property  of  the  estate  of  Craddock- because  of 
the  homestead  claim  of  the  defendant,  which 
did  not  expire  until  July,  1903,  and  that  as 
far  as  he  knew  the  defendants  did  not  hold* 
adversely  to  him  until  after  the  homestead 
expired.  The  amendment  was  allowed  over 
the  objection  of  defendants  that,  it  added  a 
new  cause  of  action.  The  ruling  allowing 
the  amendment  was  excepted  to.  Defend- 
ants then  moved  for  a  continuance  on  the 
groimd  of  surprise,  because  of  the  new  matter 
added  by  the  amendment  which  the  defend- 
ants were  not  prepared  to  meet.  The  motion 
was  overruled,  and  the  defendants  excepted. 
The  defendants  then  moved  for  a  nonsuit,  on 
the  ground  that  the  plaintiff  had  not  made 
out  a  case  under  his  petition  and  evidence, 
nor  had  he  shown  any  necessity  for  the  pos- 
session by  him  of  the  property,  nor  that  there 
was  no  personal  property  of  the  estate  out  of 
which  debts  could  be  paid.  This  motion  was 
overruled,  which  ruling  is  made  the  basis  of 
another  ground  of  exception  by  the  plaintiffs 
in  error. 

The  defendants  then  introduced  the  follow- 
ing documentary  evidence:  (a)  The  report  of 
the  appraisers  and  the  order  of  the  ordinary 
of  Fulton  county  at  the  August  term,  1903, 
allowing  the  same,  setting  aside  as  a  12 
months'  support  to  Prince  Albert  Craddock  a 
one-fourth  Interest  In  the  house  and  lot  above 
mentioned,  (b)  A  certified  copy  of  a  home- 
stead taken  out  by  Douglas  Craddock  as  the 
head  of  a  family,  September  21,  1886,  the 
youngest  of  the  beneficiaries  being  Prince  Al- 
bert Craddock,  alleged  to  be  four  years  of 
age;   the  property  consisting  of  a  house  and 
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lot  and  household  furniture  of  the  total  value 
of  $600.  (c)  Testimony  of  C.  H.  Kelly  to  the 
effect  that  he  knew  of  no  debt  against  the  es- 
tate of  Craddock,  except  the- notes  and  mort- 
gage of  Kelly  &  Bro.,  introduced  in  evidence. 
At  the  conclusion  of  this  evidence,  the  court, 
upon  oral  motion  of  the  plaintiff,  directed  a 
verdict  in  his  favor  for  an  undivided  three- 
fourths  interest  in  the  property  described  in 
the  petition,  and  that  the  plaintiff  recover  of 
the  defendants  $165  mesne  profits  and  costs 
of  suit.  Error  is  assigned  upon  this  ruling, 
upon  the  ground  that  it  was  not  authorized 
by  the  pleadings  and  evidence. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
Jas.  L.  Key,  for  defendants  in  error. 

ATKINSON,  J.  1,  2,  4.  The  rulings  an- 
nounced in  the  first,  second,  and  fourth  head- 
notes  need  not  be  elaborated. 

3.  A  motion  was  made  at  the  trial  to  dis- 
miss the  plaintiff's  suit,  upon  the  ground 
that  it  appeared  on  the  face  of  the  petition 
that  the  plaintiff  was  guilty  of  laches  in  in- 
stituting suit  The  suit  as  amended  was  a 
complaint  for  land,  depending  upon  the  as- 
sertion of  a  legal  right,  without  reference  to 
any  right  existing  by  force  of  a  mere  equity. 
The  petition  as  amended  alleged  in  substance, 
among  other  things,  that  in  1886  the  land  in 
dispute  wfTs  set  apart  as  a  homestead  for  the 
use  of  the  family  of  the  intestate;  that  the 
.homestead  did  not  expire  until  July,  1903; 
that  in  the  meantime  the  plalntilTs  intestate 
had  died;  that  letters  of  administration  had 
been  granted  to  the  plaintiff;  that  in  1883 
an  order  wblb  obtained  from  the  court  of  or- 
dinary, authorizing  sale  of  the  land  In  dis- 
pute, for  the  purpose  of  paying  debts  of  the 
deceased  and  making  distribution  among  the 
heirs.  The  plaintiff's  suit  for  the  recovery  of 
the  land  was  filed  in  February,  1904.  A  pe- 
riod of  more  than  10  years  thus  elapsed  be- 
tween the  grant  of  the  order  to  s^ll  and  the 
institution  of  the  suit.  It  was  further  in 
substance  alleged  that  in  the  meantime  the 
defendants.  Prince  Albert  Cruddock,  a  minor, 
and  Eliza  Williams  (who  were  the  only,  de- 
fendants remaining  in  the  suit  after  certain 
others  had  been  dismissed  by  amendment), 
had  been  in  possession,  not  claiming  adverse- 
ly to  the  plaintiff,  but  as  beneficiaries  under 
the  homestead.  Under  these  conditions  it 
was  not  erroneous  to  bverrule  the  motion  to 
dismiss.  The  order  to  sell  did  not  recognize 
the  existence  of  different  estates  in  the  par- 
ticular property,  such  as  an  estate  in  the  na- 
ture of  a  trust  for  the  benefit  of  the  members 
of  the  family  in  whose  behalf  the  homestead 
had  been  created,  or  a  reversionary  interest 
in  the  head  of  the  family  after  the  termina- 
tion of  the  homestead.  It  was  a  mere  au- 
thority to  sell  the  land  as  a  whole.  If  the 
land  had  been  sold  under  such  an  order 
granted  by  the  ordinary,  tlie  purchaser  could 
not  have  disturbed  the  possession  of  the 
family   until   after  the  termination   of   the 


homestead  estate.  Dealing  with  a  home- 
stead obtained  under  the  Oonstltution  of 
1877,  Mr.  Justice  Simmons,  speaking  for  the 
court,  in  Planters*  Loan  &  Savings  Bank  v. 
Dickinson,  83  Ga.  711,  10  S.  E.  446,  said: 
'The  title  still  remained  in  the  husband,  but 
a  new  use  of  the  property  was  created  by  the 
Judgment  of  the  ordinary  setting  apart  the 
same  as  a  homestead.  That  use  was  for  the 
benefit  of  the  wife  and  minor  children,  as 
long  as  the  wife  should  live  or  so  long  as  the 
children  should  remain  minors.  When  the 
wife  dies  and  the  children  become  of  age,  the 
use  ceases;  and  if  the  husband  is  still  living 
at  that  time  he  becomes  reinvested  with  all 
the  rights  which  he  had  before  the  homestead 
was  set  apart  He  can  then  sell  or  mortgage 
at  his  pleasure.  But  so  long  as  the  home- 
stead estate  remains  he  cannot  sell  without 
the  consent  of  his  wife,  nor  without  an  order 
from  the  judge  of  the  superior  court;  nor, 
as  we  now  think,  can  he  mortgage  it  with 
the  consent  of  his  wife  and  with  an  order  of 
the  judge  of  the  superior  court*'  Under 
Const.  1877,  art  9,  §  3,  par!  1  (Civ.  Code  1895, 
i  5914),  it  is  expressly  provided  that  after  the 
homestead  is  set  apart  the  husband  cannot 
"alienate  or  incumber  the  property  so  ex- 
empted, but  it  may  be  sold  by  the  debtor  and 
his  wife,  if  any,  jointly,  with  the  sanction  of 
the  judge  of  the  superior  court  of  the  county 
where  the  debtor  resides  or  the  land  Is  situ- 
ated, the  proceeds  to  be  reinvested  upon  the 
same  uses."  The  interest  of  the  members  of 
the  family  in  property  after  it  has  been  set 
aside  as  a  homestead  is  in  the  nature  of  a 
trust,  whereby  they  are  given  the  right  of 
use  and  possession  of  the  property  at  all 
times  during  the  existence  of  the  homestead. 
They  cannot  be  deprived  of  that  use,  except 
in  a  manner  authorized  by  law.  The  court 
of  ordinary  has  not  jurisdiction  to  pass  any 
order  terminating  that  use,  impairing  the 
homestead,  or  which  would  authorize  the 
eviction  of  the  members  of  the  family  while 
the  homestead  is  in  existence.  The  court  of 
ordinary  is  a  court  of  general  jurisdiction 
with  respect  to  particular  subject-matters 
only.  Civ.  Code  1895,  §  4232.  The  power  to 
pass  upon  a  question  involving  the  right  of 
the  members  of  the  family,  for  whose  benefit 
the  homestead'  was  obtained,  to  continue  in 
possession  of  the  exempted  property,  is  not 
among  the  powers  conferred  upon  the  court 
of  ordinary.  Being  without  jurisdiction  to  Ui- 
terfere  with  the  possession  of  the  members  of 
the  family,  the  order  of  sale  would  not  raise 
a  presumption  of  a  present  right  of  entry  up- 
on the  part  of  the  administrator  as  against 
the  beneficiaries  of  the  homestead. 

Stuckey  v.  Watkins,  112  Ga.  268,  a7  S.  E. 
401,  81  Am.  St.  Rep.  47,  contains  dicta  seem- 
ingly in  confilct  with  the  ruling  here  an- 
nounced with  respect  to  presumptions.  The 
decision  in  that  case  was  not  rendered  by  tho 
entire  bench  of  six  justices.  The  court  seems 
to  have  overlooked  the  fact  that  the  general 
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jurisdiction  of  the  court  of  ordinary  extend- 
ed only  to  particular  subject-matters,  and, 
evidently  by  inadvertence,  dealt  with  the  sub- 
ject as  if  the  jurisdiction  extended  to  all  mat- 
ters. To  that  extent  the  ruling  is  not  sound, 
and  we  will  not  follow  the  precedent  As 
tlie  order  of  the  ordinary  authorizing  the  sale 
was  ineflfective  as  authority  for  Interfering 
with  the  possession  of  the  members  of  the 
family  while  the  homestead  was  of  force,  the 
piaintiff  did  not  thereby  acquire  a  present 
right  of  entry.  After  the  termination  of  the 
homestead,  under  the  principle  announced  in 
Planters!  .Bank  v.  Dickinson,  supra,  there 
would  have  been  a  complete  reversion  of  the 
right  of  possession  to  the  head  of  the  family, 
had  he  lived;  but,  he  having  died,  such  re- 
version was  to  his  estate.  By  mere  force  of 
the  exhaustion  of  the  right  to  possession  by 
members  of  the  family  under  the  order  set- 
ting apart  the  homestead,  the  property  be- 
came entirely  unincumbered,  and  no  difficul- 
ty thereafter  remained  to  prevent  the  admin- 
istrator from  proceeding  with  the  order  to 
sell  the  property  as  the  estate  of  his  intes- 
tate. Within  less  than  one  year  a^ter  the 
termination  of  the  homestead  estate  the  suit 
was  filed.  The  administrator  thus  proceeded 
with  dispatch,  rather  than  with  delay,  in  in- 
stituting a  suit  after  his  right  of  entry  ac- 
crued. Under  these  conditions,  it  did  not  ap- 
pear from  the  face  of  the  petition  that  there 
was  any  delay,  attributable  to  the  plaintlflC, 
tending  to  support  a  defense  under  the  doc- 
trine of  laches. 

5.  It  was  the  right  and  duty  of  the  adminis- 
trator to  administer  the  entire  estate  of  his 
intestate  in  such  a  way  as  to  apply  so  much 
thereof  to  the  payment  of  debts  as  might  be 
necessary  to  accomplish  their  satisfaction, 
and  to  make  proper  distribution  of  any  res- 
idue of  the  property  among  the  heirs  at  law. 
It  appears  from  the  pleadings  and  evidence 
that  the  two  defendants  against  whom  the 
verdict  was  directed  had  been  in  possession 
from  the  termination  of  the  homestead  es- 
tate, and  that  they  were  only  two  of  a  num- 
ber of  other  heirs  at  law  of  the  deceased.  It 
also  appeared  that  there  were  valid  and  sub- 
sisting debts  against  the  estate,  which  were 
proper  charges  upon  the  land.  It  also  ap- 
peared that  an  order  had  been  granted  by  the 
ordinary  authorizing  the  administrator  to  sell 
the  property  for  the  purpose  of  paying  debts 
and  making  distribution  among  the  heirs.  It 
did  not  appear  that  any  changes  had  taken 
place  since  the  grant  of  the  order,  tending  to 
render  the  sale  unnecessary  for  the  purposes 
for  which  it  was  granted.  Under  these  condi- 
tions the  administrator  was  entitled  to  recov- 
er possession  of  the  land  from  the  two  de- 
fendants remaining  in  the  suit.  It  also  ap- 
peared that  the  plaintiff  made  demand  for 
possession,  and  the  defendants  refused  to  sur- 
render the  same.  There  was  no  direct  evi- 
dence of  a  demand  and  a  refusal;  but  the 
suit  filed  by  the  defendants  against  the  plain- 
tiff, seeking  to  enjoin  him  from  evicting  them 


as  tenants  holding  over,  amounted  to  an  ad- 
mission of  such  demand  and  refusal.  The 
plaintiff  having  a  right  to  possession  for  the 
reason  already  indicated,  a  refusal  by  the  de- 
fendants to  surrender  possession  upon  de- 
mand rendered  their  future  possession  unlaw- 
ful, and  made  them  liable  to  the  plaintiff  for 
mesne  profits.  Their  title  as  heirs  at  law 
was  always  subject  to  the  right  of  the  admin- 
istrator to  have  possession,  where  necessary 
to  pay  debts  and  to  make  proper  distribution 
among  all  the  heirs.  See  Civ.  Oode  1895,  § 
3081.  The  remaining  heirs  (who  were  not 
parties  to  the  suit)  and  creditors  were  en- 
titled to  participate  in  a  distribution  of  the 
mesne  profits  arising  from  the  unlawful  use 
of  the  land  by  the  defendants.  Just  as  they 
would  be  entitled  to  participate  in  a  distribu- 
tion of  any  other  asset  of  the  estate.  After 
the  possession  of  the  defendants  became 
wrongful,  they  did  not  stand  in  any  better 
position  than  any  stranger  to  the  estate.  If 
there  be  any  defense  growing  out  of  his  posi- 
tion as  heir,  it  is  a  matter  for  him  to  set  up. 

6.  The  court  directed  a  verdict  for  the 
plaintiff  for  an  undivided  three-fourths  inter- 
est in  the  land,  and  $165  mesne  profits,  and 
costs.  The  evidence  was  without  conflict 
upon  any  material  issue.  It  appeared  by  or- 
der of  the  court  of  ordinary  an  undivided 
one-fourth  interest  in  the  property  was  set 
apart  to  Prince  Albert  Craddock,  a  minor,  as 
a  year's  support.  The  court  gave  due  recogni- 
tion to  this  interest,  and  in  directing  the  ver- 
dict only  dealt  with  the  remaining  three- 
fourths  interest.  It  appeared  from  the  evi- 
dence that  on  September  18,  1903,  the  defend? 
ants,  Prince  Albert  Craddock  and  Eliza  Wil- 
liams, filed  a  suit  for  injunction  against  the 
plaintiff  in  the  present  case,  complaining  that 
on  September  15,  1903,  proceedings  had  been 
commenced  by  the  plaintiff,  as  administrator, 
to  evict  them  as  tenants  holding  over.  The 
allegations  of  that  suit  were  such  as  to  show 
a  demand  for  possession  at  the  time  of  the 
filing  of  the  proceedings  to  evict,  to  wit,  Sep- 
tember 15,  1903.  It  was  admitted  in  the  de- 
fendant's plea  that  the  property  in  dispute 
was  reasonably  worth  the  sum  of  $8  per 
month  for  rent  For  the  time  intervening  be- 
tween September  18,  1903,  and  the  date  of 
the  verdict,  May  25,  1906,  the  rent  at  $8  per 
month  would  amount  to  $256,  three-fourths  of 
which  would  be  $192.  This  latter  amount 
would,  under  the  admissions  of  the  defendant, 
be  the  reasonable  value  of  the  three-fourths 
undivided  interest.  The  amount  of  mesne 
profits  directed  to  be  found  by  the  court  was 
a  less  sum ;  but  the  defendants  cannot  com- 
plain because  it  is  less.  The  micontradicted 
evidence  offered,  when  taken  in  connection 
with  the  admissions  made  by  the  defendants, 
was  of  such  character  as  to  leave  nothing  for 
submission  to  the  jury ;  and  it  was  not  erro- 
neous to  direct  a  verdict  as  indicated. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J^  who  did  not  pre- 
side. 
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(130  Oa.  63) 

TOOMER  V.  STATE. 
(Supreme  Court  of  Georgia.    Feb.  3,  190a) 

1.  Homicide—Evidence— Instructions. 

^e  evidence  authorized  the  verdict,  and  no 
error  of  law  is  made  to  appear  in  any  portion  of 
the  charge  excepted  to. 

2.  Cbiminai.  Law— Instructions   Not   Sus- 
tained BY  Evidence. 

The  evidence  not  authorizing  any  instruc- 
tion upon  the  subject  of  involuntary  man- 
slaughter in  the  commission  of  a  lawful  act 
without  due  caution  and  >  circumspection,  the 
omission  in  the  charge  of  any  instruction  upon 
that  subject  was  not  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §§  1981-1985.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Joe  Toomer  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

Joe  Toomer  was  indicted  for  the  murder 
of  Lula  Toomer,  his  wife.  Upon  the  trial  of 
the  case  the  jury  returned  a  verdict  of 
guilty,  with  a  recommendation  to  mercy,  and 
the  defendant  excepted  to  the  judgment  over- 
ruling his  motion  for  a  new  trial.  There 
were  no  eyewitnesses  to  the  I^llllng.  The 
evidence  showed  that  the  defendant  returned 
to  his  home  on  the  morning  of  the  tragedy, 
after  being  away  the  night  before,  and  asked 
his  wife  to  prepare  breakfast  for  him.  Ac- 
cording to  some  of  the  witnesses  the  defend- 
ant and  the  deceased  commenced  pl'aying 
with  each  other,  and  finally  began  disputing 
about  whether  the  defendant  should  leave 
home  again  that  day,  Sunday.  One  of  the 
witnesses  testified:  "I  heard  him  [the  de- 
fendant] tell  her  to  make  haste  and  fix 
breakfast,  as  he  wanted  to  go  off;  and  she 
said.  If  he  went  off,  she  hoped  somebody 
would  kill  him.  He  didn't  say  nothing,  and 
about  that  time  I  heard  the  pistol  fire." 
Two  witnesses  for  the  state  testified  that  the 
defendant  told  them  that  he  (the  defendant) 
shot  his  wife  because  he  was  mad  with  her. 
Fulton,  a  witness  for  the  state,  testified: 
*'I  asked  him  why  did  he  shoot  her;  and  he 
said  because  she  said  she  hoped  some  man 
would  kill  him  before  night."  The  defendant, 
In  his  statement,  gave  the  following  account 
of  the  occurrence:  **I  was  playing  with  her 
[the  deceased].  We  were  not  mad  at  all. 
She  was  not  mad,  and  she  was  kinder  a 
little  fretted,  like  colored  woman  will  be  by 
her  husband;  and  we  started  to  playing,  and 
we  went  in  the  other  room,  and  was  playing 
In  there.  When  I  threw  the  pistol  down,  we 
were  playing.  I  didn't  know  it  would  shoot; 
and,  If  it  did  shoot,  I  didn't  think  I  would 
hit  her.  And  she  wheeled,  and  she  got  shot, 
and  it  was  done  accidentally." 

The  motion  for  a  new  trial  In  the  case  con- 
tains the  three  general  grounds,  and  the  fol- 
lowing special  grounds: 

(1)  "Because  the  court  erred  in  charging 
the  jury  as  follows:  *It  Is  a  rule  of  evidence 
that,  to  warrant  a  conviction  solely  on  cir- 


cumstantial evidence,  the  proven  facts  must 
not  only  be  consistent  with  the  guilt  of  the 
accused,  but  exclude  every  other  reasonable 
hypothesis,  save  that  of  the  guilt  of  the  ac- 
cused.' To  which  charge  the  defendant  then 
and  there  excepted,  and  now  excepts,  and 
says  this  charge  is  error,*  because  the  pre- 
siding Judge  did  not  charge  the  jury  the 
contra  of  this  proposition  on  the  law  of  cir- 
cumstantial evidence;  that  is,  if  there  was 
any  other  Inference  of  innocence,  it  would  be 
the  duty  of  the  jury  to  turn  the  defendant 
loose." 

(2)  "Because  the  court  erred  in  cliarging 
as  follows:  *Now,  if  you  believe  that  to  be 
the  truth  of  the  case — ^that  the  homicide  was 
committed  in  tliai-  way.  that  it  was  the  re- 
sult of  an  Intentional  firing  by  this  defend- 
ant of  his  pistol  at  and  towards  his  wife,  and 
that  there  was  no  provocation  therefor  other 
than  the  remark — you  would  be  authorized 
to  find  the  defendant  guilty  of  the  crime  of 
murder,  for  the  reason  that  neither  words 
nor  threats  nor  menaces  shall  be  sufficient 
to  reduce  a  homicide  from  murder  to  a  lower 
offense  than  murder.  The  words  thus  spo- 
ken to  him,  If  In  consequence  of  those  words 
thus  spoken  he  deliberately  drew  his  pistol. 
Intentionally  fired,  and  shot  into  her  body, 
which  caused  her  death,  would  not  be  prov- 
ocation which  under  the  law  would  reduce 
that  act  from  murder  to  a  lower  grade  of 
homicide  than  murder;  and  If  you  believe 
that  the  homicide  was  committed  in  that 
way,  you  would  be  authorized  to  find  the 
defendant  guilty  of  the  crime  of  murder.* 
To  which  charge  the  defendant  excepts,  for 
the  reason  that  the  judge  assumes  that  a 
homicide  had  been  committed.  This  is  a 
question  for  the  jury  to  decide,  and  not  for 
the  presiding  judge." 

(3)  "Because  the  court  erred  in  charging 
the  Jury  as  follows:  *If  you  believe  the  truth 
of  the  case  is  that  the  defendant  was  guiKy 
of  killing  his  wife  without  any  Intention  to 
do  so,  but  that  he  killed  her  In  the  commis- 
sion of  an  unlawful  act,  then  you  would  be 
authorized  to  investigate  the  question  as  to 
whether  or  not  the  defendant  is  guilty  of  the 
offense  of  Involuntary  manslaughter  In  the 
commission  of  an  unlawful  act.  That  Is 
an  offense  which  is  punished  by  confinement 
In  the  penitentiary  for  a  term  not  less  than 
one  nor  longer  than  three  years.  And  on 
that  subject  I  charge  the  jury  this:  that  if 
you  believe  the  defendant,  having  no  inten- 
tion to  fire  the  pistol  at  his  wife,  yet  pointed 
it  towards  her  intentionally,  the  Intentional 
IK)lntlng  of  a  pistol  towards  another,  wheth- 
er loaded  or  unloaded,  when  not  done  In  self- 
defense  or  under  circumstances  of  justifica- 
tion enumerated  in  the  Code,  but  Id  conse- 
quence of  the  Intentional  pointing  of  the 
pistol  at  her;  that  he,  under  the  Impression 
the  pistol  was  not  loaded,  snapped  it  at  her, 
thinking  that  the  pistol  was  not  loaded;  and 
that  her  death  was  produced  by  the  firing 
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upon  her  unintentionally  on  his  part,  by  the 
explosion  of  the  cartridge  in  there,  when  he 
thought  there  was  none  there,  yet  as  the 
result  of  the  doing  on  his  part  of  the  unlaw- 
ful act,  of  the  intentional*  pointing  the  pistol 
at  her,  and  In  that  way  her  death  resulted, 
you  would  be  authorized  to  find  the  defend- 
ant guilty  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act'  To  which 
charge  the  defendant  excepts,  and  says  that 
the  court  erred  in  charging  this  part  of  the 
Criminal  Code  on  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act,  with- 
out charging  the  Jury  the  other  grade  of  in- 
voluntary manslaughter  in  the  commission 
of  a  lawful  act" 

(4)  "Because  the  court  erred  in  not  charg- 
ing the  jury  in  this  case  the  law  of  invol- 
untary manslaughter  in  the  commission  of  a 
lawful  act  Defendant's  counsel  contends 
that  there  was  evidence  that  calls  for  this 
charge,  and  it  was  harmful  to  the  accused 
not  to  give  It" 

John  R.  Cooper,  for  plalntifC  in  errop; 
Wm.  Brunson,  Sol.  (Jen.,  and  John  C.  Hart, 
Atty.  (Jen.,  for  the  State. 

BEC7K,  J.  (after  stating  the  facts  as  above.) 
Upon  a  careful  consideration  of  each  of  the 
several  grounds  of  the  motion  for  a  new 
trial  excepting  to  the  portions  of  the  charge 
of  the  court,  no  error  is  made  to  appear  there- 
in. The  portions  of  the  charge  complained 
of  clearly,  correctly,  and  appositely  stated  to 
the  Jury  the  law  applicable  to  the  case  under 
its  peculiar  facts.  • 

The  last  ground  of  the  motion  complains 
that  the  court  erred  in  not  charging  the  Jury 
the  law  of  involuntary  manslaughter  in  the 
commission  of  a  lawful  act;  but  we  agree 
with  the  court  below  in  its  holding  that  there 
was  no  evidence  in  the  case  to  authorize  a 
charge  upon  this  subject,  and,  indeed,  coun- 
sel for  plaintiff  in  error  do  not  undertake  to 
point  out  any  lawful  act  that  the  accused  was 
in  the  performance  of  at  the  time  of  the  dis- 
charge of  the  pistol  the  shot  from  which  in- 
flicted the  fatal  wound.  Fairly  construed, 
the  defendant's  statement  means  that  he 
"threw  the  pistol  down" — that  is,  brought  it 
down  in  a  position  for  firing — in  the  direction 
of  his  wife,  and  that  he  did  then  voluntarily 
pull  the  trigger  and  discharge  the  weapon, 
thinking  it  was  not  loaded.  In  doing  this, 
whether  the  pistol  was  loaded  or  not,  he  was 
in  the  commission  of  an  unlawful  act  It  is 
true  that  he  stated  that  his  wife,  by  turning, 
brought  her  hip,  the  portion  of  her  body 
struck,  in  a  line  with  the  weapon;  but  he 
does  not  negative  the  idea  that,  when  he 
'•threw  it  [the  pistol]  down,"  he  threw  it 
down  toward  her.  Taking  the  most  favorable 
view  of  the  case  as  made  in  his  own  behalf 
by  the  statement  of  the  defendant,  he  pointed 
the.  pistol,  under  the  impression  that  it  had 
no  cartridge  in  It,  at  his  wife,  and  pulled  the 
trigger*    The  explosion  which  followed,  and 


resulted  in  the  death  of  his  wife,  may  have 
been  a  surprise  to  him;  but  his  mere  ignor- 
ance of  the  fact  that  the  pistol  was  loaded 
does  not  relieve  his  act  in  pointing  the  pistol 
at  his  wife  of  the  element  of  crime.  And  the 
Judge  properly  omitted  from  his  instruction 
all  reference  to  the  law  of  Involuntary  man- 
slaughter In  the  commission  of  a  lawful  act 
without  due  caution  and  circumspection. 

Counsel  for  plaintiff  in  error  in  his  brief 
contends  that  this  homicide  was  an  unavoid- 
able accident.  If  the  statement  of  the  prison- 
er is  susceptible  of  the  construction  that, 
when  he  "threw  the  pistol  down,"  he  did  not 
throw  it  in  the  direction  of,  nor  point  It  at,  his 
wife,  but  pointed  it  In  a  direction  aside  from 
her,  and  that  he  fired  the  pistol  accidentally, 
and  his  wife,  by  a  sudden  movement,  brought 
her  body  in  the  line  of  fire,  and  there  was  no 
fault  on  his  part,  then  the  unfortunate  occur- 
rence which  resulted  in  the  woman's  death 
was  an  unavoidable  accident,  as  counsel  in- 
sists. But,  if  this  last  supposition  were  true, 
the  defendant  was  guilty  of  no  offense  against 
the  law;  for  in  the  case  last  supposed  the 
homicide  would  have  been  committed  by  mis- 
fortune or  accident  without  fault,  intention,  or 
culpable  negligence  on  the  part  of  the  accus- 
ed. This  theory  of  the  defense  was  duly  sut>- 
mitted  to  the  Jury  by  the  court  in  its  charge, 
and  the  Jury  found  this  contention  of  the  de- 
fendant to  be  untrue. 

While  there  is  much  evidence  in  the  record 
tending  to  show  that  the  accused  was  guilty 
of  no  higher  crime  than  Involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act,  there  was,  we  think,  sufllcient  evidence 
produced  by  the  state  to  authorize  the  Jury  to 
find  that  in  a  fit  of  anger,  produced  by  a 
trifiing  quarrel  with  his  wife,  the  defendant 
deliberately  shot  and  killed  her,  and  that  the 
killing  was  murder.  No  error  of  law  having 
been  shown,  and  the  evidence  authorizing  the 
verdict,  we  are  compelled  to  afilrm  the  Judg- 
ment refusing  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 


(S  Oa.  App.  419) 
SMITH  et  al.  v.  DAVIS,  Deputy  Sheriff. 
(No.  388.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Execution— Lev Y—FoBTHCOMi NO  Bono. 

The  maker  and  sureties  on  a  forthcoming 
bond  are  estopped  to  deny  the  fact  of  levy,  or 
to  assert  that  for  any  reason  either  the  levy 
or  the  forthcoming  bond,  by  virtue  which  the 
property  levied  upon  is  released,  is  invalid. 

2.  Sami>— Release  of  Pbofebtt— Agency. 

Upon  the  acceptance  of  a  forthcoming  bond 
and  the  release  of  the  property  which  has  been 
levied  upon  to  the  defendant  in  fi.  fa.,  such  de- 
fendant in  fi.  fa.  becomes  the  agent  of  the  levy- 
ing officer. 

3.  Same— Powers  of  Deputy  Sheriffs. 

The  decision*  in  McCalla  v.  Verdell,  122 
Ga.  801,  50  S.  E.  943  has  no  application  to  the 
facts  in  the  present  case,  in  view  of  the  dif- 
ference between  the  provisions  of  the  act  creat- 
ing the  city  court  of  Elberton  (Acts  1896,  p. 
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287)and  those  in  the  act  creating  the  city  court 
of  Wrightsville  (Acts  1899,  p.  ^)  with  refer- 
ence to  the  bond  required.  The  sheriff  of  John- 
eon  county  is  ex  omcio  sheriff  of  the  city  court 
of  Wrightsville.  The  sheriff  of  Elbert  county 
does  not  become  sheriff  of  the  city  court  of 
Elberton  unlecBs  he  gives  a  bond. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Wrightsville; 
Wm.  Faircloth,  Judge. 

Action  by  J.  L.  Davis,  deputy  sheriff, 
against  E.  K.  Smith  and  others.  Judgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

E.  li.  Stephens,  for  plaintiffs  In  error.  J. 
L.  Kent,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiffs  in  error  gave 
a  forthcoming  bond  for  a  mule,  which  in  the 
bond  it  is  averred  had  been  levied  upon  by 
the  defendant  in  error  as  deputy  sheriff  of 
Johnson  county.  The  bond,  as  is  usual  in 
forthcoming  bonds,  contained  only  one  condi- 
tion, *'to  deliver  the  said  above-described  prop- 
erty levied  on  at  the  time  of  the  sale."  In 
other  words,  if  the  property  which  is  admit- 
ted to  be  rightfully  In  the  hands  of  the  shar- 
iff  is  produced,  the  bond  Is  void  and  no  longer 
of  any  binding  force;  but,  if  the  property 
named  in  the  bond  it  not  produced,  the  bond 
is  valid  and  is  to  be  given  full  effect  This 
case  was  heard  by  his  honor,  Ji}dge  Faircloth, 
without  a  Jury,  and  exception  Is  taken  to  the 
Judgment  rendered  by  him  in  behalf  of  the 
plaintiff  in  the  court  below.  It  appears  from 
the  record  that  the  defendant  in  error,  J.  L. 
Davis,  was  deputy  sheriff  of  Johnson  county, 
and  under  bond  as  such,  and  as  such  levied 
a  fl.  fa.  on  the  mule  in  question,  as  the  prop- 
erty of  E.  K.  Smith,  defendant  in  fi.  fa.; 
the  mule  being  at  the  time  in  the  possession 
of  the  defendant  in  fi.  fa.,  and  being  pointed 
out  for  the  levy  by  said  B.  K.  Smith  himself. 
The  entry  and  the  bond  are  both  dated  Sep- 
tember 3,  1906.  So  that  It  is  apparent  that 
the  defendant  recovered  possession  of  his 
mule  immediately,  and  that  his  only  right  to 
possession  was  acquired  and  Is  wholly  de- 
pendent upon  the  forthcoming  bond,  which 
was  signed  by  himself  as  principal  and  by 
Burns  as  surety.  On  the  day  of  the  sale  the 
mule  was  not  forthcoming,  and  Davis  insti- 
tuted the  action  now  under  consideration,  to 
recover  on  the  forthcoming  bond  on  the  faith 
of  which  be  had  parted  with  the  possession 
of  the  mule  and  thereby  had  rendered  himself 
liable  to  the  plaintiff  in  fi.  fa. 

The  petition  is  the  only  part  of  the  record 
specified  as  material.  The  petition  is  quite 
defective,  but  it  was  not  demurred  to,  or,  if 
a  demurrer  was  filed  and  overruled,  no  point 
is  made  on  the  ruling.  Evidently  no  plea 
was  filed,  for  the  Judgment  of  the  trial  Judge 
recites  that,  "no  issuable  defense  being  filed 
in  the  within-stated  case,"  Judgment  is  ren- 
dered, etc.  Neither  the  maker  nor  surety  on 
the  I}ond  offered  any  evidence.  They  come  to 
this  court  assigning  error  on  the  judgment 
rendered  against  them,  and  excepting  to  the  i 


ruling  of  the  court  in  refusing  to  sustain 
their  objections  to  the  introduction  of  the 
fi.  fa.  and  the  entry  of  levy  thereon,  and  com- 
plaining of  the  Introduction  of  the  forthcom- 
ing bond  in  evidence.  We  quote  from  the  bill 
of  exceptions :  "Plaintiff  tendered  in  evidence 
the  fl.  fa.  and  levy  thereon.  The  defendant 
objects  to  the  same  on  the  following  grounds: 
The  evidence  of  plaintiff  showed  that  he  was 
the  deputy  sheriff  of  Johnson  county,  and 
was  not  the  deputy  sheriff  of  the  city  court  of 
Wrightsville;  that  said  fl.  fa.  showed  on  its 
face  that  that  was  issued  from  the  city  court 
of  Wrightsville;  that  the  evidence  of  plaUi- 
tiff  and  entry  of  levy  showed  that  said  levy 
was  made  by  the  deputy  sheriff  of  Johnson 
county,  who  had  never  been  appointed  and 
qualified  as  deputy  sheriff  of  the  city  court  of 
Wrightsville;  that  for  these  reasons  the  levy 
was  illegal  and  void,  same  having  been  made 
by  an  officer  who  had  no  authority  to  do  so. 
♦  ♦  ♦  Plaintiff  then  offered  in  evidence  the 
forthcoming  bond  sued  on,  to  which  defend- 
ant objected:  (1)  Because  bond  showed  on 
its  face  that  same  was  taken  by  a  deputy 
sheriff  of  Johnson  county  by  virtue  of  a  levy 
said  deputy  sheriff  had  made  on  a  fl.  fa.  is- 
sued from  the  city  court  of  Wrightsville.  (2) 
Because  the  evidence  showed  that  the  deputy 
sheriff  of  Johnson  county  had  no  authority 
to  levy  said  fl.  fa. ;  he  having  not  been  legal- 
ly appointed  and  qualified  as  deputy  sheriff 
of  the  city  court  of  Wrightsville." 

The  special  exceptions  to  the  Judgment  are 
as  follows:  "(a)  Because  the  Judgment  is 
contrary  to  evidence  and  without  evidence 
to  support  ft.  (b)  Because  the  evidence  show- 
ed that  the  deputy  sheriff  of  Johnson  county 
had  no  authority  to  levy  a  fl.  fa.  issued  from 
the  city  court  of  Wrightsville,  he  not  having 
been  legally  appointed  and  qualified  as  an 
officer  authorized  to  levy  or  execute  any  pro- 
cess Issued  from  the  city  court  of  Wrights- 
ville, and  that  said  levy  and  bond  is  illegal 
and  void,  (c)  Because  the  evidence  did  not 
and  does  not  show  that  said  property  so 
levied  on  had  ever  been  advertised  for  sale, 
(d)  Because  the  evidence  did  not  show  the 
value  of  the  property  at  the  time  levied  on, 
or  w^hy  said  bond  was  given,  (e)  Because 
said  Judgment  is  contrary  to  law,  Justice, 
and  equity." 

We  find  no  error  in  any  ruling  of  the  trial 
Judge  or  in  hie  final  Judgment.  Counsel 
for  plaintiffs  In  error  relies  mainly  ui>on  the 
proposition  that  the  Judgment  was  error  and 
that  the  evidence  complained  of  was  illegally 
admitted,  because  the  deputy  sheriff  of  John- 
son county  had  no  authority  to  levy  a  fl.  fa. 
Issued  from  the  city  court  of  Wrightsville, 
where  such  deputy  had  not  been  made  also 
a  deputy  sheriff  of  said  city  court,  and  cites 
section  7  of  the  act  creating  the  city  court 
of  Wrightsville  (Acts  1809,  p.  431),  and  the 
ruling  in  the  case  of  McCalla  v.  Verdell,  122 
Ga.  801,  50  S.  E.  943,  in  support  of  his  .posi- 
ts »a  There  is  no  question  that,  as  a  mat- 
ter of  law,  the  position  assumed  by  the  ooun* 
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8€l '  for  plaintiff  in  error  would  ordinarily 
be  correct.  Tlie  seventh  section  of  tlie  act 
creating  the  city  court  of  Wrightsville  is 
▼ery  similar  to  the  eighth  section  of  the 
act  creating  the  city  court  of  Elberton 
(though  there  are  some  points  in  which  this 
case  differs  from  the  McCalla  Case,  to  which 
we  will  refer  later);  and  as  the  testimony 
in  this  case  shows  that  Davis,  deputy  sheriff 
of  Johnson  county,  never  complied  with  the 
requirement  as  to  giving  bond  as  deputy 
sheriff  of  the  city  court  of  Wrightsville,  we 
will  concede  that  he  did  not  have  authority 
to  serve  processes  from  that  court.  But 
Davis  was  deputy  sheriff  of  Johnson  county, 
and  as  such  had  levied  upon  the  mule.  The 
law  provided  a  means  by  which  his  lack  of 
authority  could  be  shown  and  the  property 
be  released.  The  defendants  preferred  to  rec- 
ognize as  a  levy  an  act  which  they  contend 
was  illegal,  and  thus  secure  possession  of 
the  property.  They  are  estopped  from  there- 
after denying  that  Davis*  authority  as  dep- 
uty sheriff  of  Johnson  county  was  not  ample. 
They  will  not  be  heard  to  say  ttiat  the  levy 
made  by  him  was  illegal  after  they  have  de- 
rived the  same  benefit  from  the  release  of 
the  property  under  bond  that  they  would 
have  received  had  he  been  duly  qualified  as 
the  deputy  sheriff  of  the  city  court  of 
"Wrightsville. 

From  Roebuck  v.  Thornton,  19  Ga.  149,  to 
Stroud  V.  Hancock,  116  Ga.  336,  42  S.  E.  496, 
the  rule  in  Georgia  has  been  uniform  that 
neither  maker  nor  surety  on  a  forthcoming 
bond  will  be  heard  to  attack  the  legality  of 
the  levy  in  any  respect  In  the  Rpebuck 
Case,  Judge  Benning,  delivering  the  opinion, 
says:  "What,  then,  is  the  essence  of  a  levy? 
It  is  the  sheriff's  getting  power  over  the 
property — such  power  as  will  enable  him  to 
sell  it  at  the  proper  time  and  place.  Under 
this  statute,  therefore,  the  sheriff  may  seize 
property  one  instant  and  the  very  next  de- 
liver it  back  in  exchange  for  a  bond.  What 
need  is  there  for  this  form  of  seizure,  if  the 
defendant  will  give  the  bond  without  it? 
But,  indeed,  when  the  defendant  gives  bond 
under  this  statute,  he  acknowledges  that  he 
from  henceforth  holds  the  property,  not  for 
himself,  but  for  the  'sheriff.  He  acknowl- 
edges that  his  possession  is  the  sheriff's  pos- 
session. He  becomes  the  sheriff's  agent 
But,  be  the  true  idea  of  what  constitutes  a 
levy  what  it  may,  the  levy  in  this  case  must, 
we  think,  be  held  to  have  been  good.  The 
defendant  gave  a  forthcoming  bond.  That 
bond,  by  its  terms,  estopped  him  from  saying 
there  had  been  no  sufllcient  levy." 

In  the  Stroud  Case  it  was  held  that  after 
Judgment  against  the  defendant  (and  judg- 
ment bad  been  rendered  in  the  present  case 
before  the  levy)  the  surety  on  the  forthcom- 
ing bond  will  not  be  heard  to  set  up,  in  de- 
fense to  an  action  by  the  officer  on  the  bond, 
that  no  demand  or  notice  to  produce  the 
property  had  been  given,  or  that  no  levy  had 


in  fact  been  made,  or  that  there  was  really 
no  property  In  existence  belonging  to  the 
defendant  in  execution  as  that  described  in 
the  leyy  or  in  the  bond;  and  this  decision 
was  based  squarely  on  the  doctrine  of  es- 
toppel. Judge  Fish,  delivering  the  opinion, 
after  stating  that  one  of  the  questions  involv- 
ed is  the  right  to  deny  a  levy,  says:  **Estop- 
pels  are  not  favored,  and  to  support  one  of 
this  character  it  must  appear  that  some  bene- 
fit has  been  received  by  the  party  estopped, 
or  some  injury  done  to  the  party  In  whose 
favor  the  estoppel  Is  invoked,  which  would 
render  It  unconscionable  for  the  party  es- 
topped to  deny  the  act  or  circumstance 
sought  to  be  overcome.  By  means  of  it, 
whether  there  was  ever  a  levy  upon  the  prop- 
erty or  not,  the  progress  of  the  execution  was 
stayed,  and  the  defendant  therein  was  en- 
abled to  interpose  a  defense  to  the  foreclos- 
ure of  the  mortgage.  As  by  reason  of  the 
acceptance  of  this  bond  by  the  sheriff  the 
defendant  in  ft.  fa.  acquired  a  definite  and 
substantial  benefit,  he  would  be  estopped  to 
deny  the  recitals  therein  in  reference  to  the 
levy  and  the  existence  of  the  property.  Co- 
hen V.  Broughton,  54  Ga.  296;  Scolly  v.  But- 
ler, 59  Ga.^  849;  Smith  v.  Camp,  84  Ga.  117, 
10  S.  R  539  (7).  As  Simmons,  the  principal 
in  the  bond,  would  be  estopped,  there  can 
be  no  doubt  that  Stroud,  his  surety  and  privy 
in   contract,    would   be   likewise   estopped." 

To  the  same  effect  is  the  decision  in  Gar- 
ner V.  Clark,  115  Ga.  666,  42  S.  E.  56,  and 
Oliver  V.  Warren,  124  Ga.  549,  53  S.  EJ.  100, 
4  L.  R,  A.  (N.  S.)  1020,  110  Am.  St  Rep. 
188. 

In  the  third  special  exception  it  is  averred 
that  the  evidence  did  not  show  the  property 
levied  on  had  ever  been  advertised.  The  aver- 
ment of  the  petition  that  it  was  advertised 
was  not  denied,  and  this  dispensed  with 
proof;  but  the  plaintiff  testified  that  it  had 
been  advertised.  This  was  not  the  best  evi- 
dence of  the  fact  of  advertisement,  because 
the  paper  containing  the  advertisement  was 
superior  proof;  but  no  objection  was  made 
at  the  time  to  the  evidence  of  the  sheriff  up- 
on that  point,  and  it  thereby  became  suffi- 
cient for  the  purpose.  It  could  also  have 
been  objected  to  on  the  ground  that  this 
statement  of  the  sheriff  that  the  property 
was  advertised  was  a  mere  conclusion  of  the 
witness;  but  the  defendants  by  silence  ad- 
mitted the  fact 

It  is  also  excepted  that  the  evidence  did 
not  show  the  value  of  the  property  at  the 
time  of  the  levy.  This  fact  was  plainly  es- 
tablished. The  law  requires  the  sheriff  to 
take  a  bond  in  an  amount  double  the  value 
of  the  property.  This  the  sheriff  did.  By 
signing  the  bond  principal  and  surety  admit- 
ted prima  facie  that  that  was  a  correct  val- 
uation. The  judgment  rendered  is  just  for 
one-half  of  the  amount  of  the  bond,  and 
therefore  represents  exactly  what  the  de- 
fendants admitted  was  the  true  value  of  the 
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property  levied  upon.  And  it  further  appears 
from  the  record  that  the  bond  was  not  taken 
for  an  amount  exceeding  the  original  fl.  fa. 
which  was  levied.  So  that  there  l«  no  point 
in  that  exception. 

It  is  evident,  from  a  careful  examination 
of  the  record,  from  the  fact  that  the  defend- 
ants in  the  court  below  filed  no  plea  and 
offered  no  evidence,  that  they  had  no  good 
reason  for  not  having  procured  the  property 
on  the  day  of  the  sale.  They  preferred  to  de- 
feat recovery  by  preventing  the  plaintiff,  if 
possible,  from  making  out  a  cause  which 
would  entitle  him  to  recover.  They  evidently 
overlooked  two  important  facts — the  doctrine 
of  estoppel  and  the  sweeping  character  of  the 
Code  provision  with  reference  to  forthcom- 
ing bonds:  "All  bonds  taken  by  the  sheriffs 
or  other  executing  officers,  from  the  defend- 
ant in  execution,  for  the  delivery  of  property 
(on  the  day  of  sale  or  any  other  time)  which 
they  may  have  levied  on  by  virtue  of  any  fl. 
fa.  or  other  legal  process  from  any  court, 
shall  be  good  and  valid  in  law,  and  recover- 
able in  any  court  in  this  state,  having  juris- 
diction thereof."  Oiv.  Code  1895,  §  5436. 
We  think  that  by  the  terms  of  this  section 
the  deputy  sheriff  of  Johnson  county,  who 
for  the  time  being  was  the  same  as  the  sher- 
iff, had  the  right  to  make  the  levy  and  take 
the  bond  in  this  case. 

We  have  based  our  decision  on  the  prin- 
ciple that  the  doctrine  of  estoppel  would  con- 
trol, even  If  the  principle  in  the  Verdell  Case 
be  conceded  to  be  applicable,  as  Insisted  by 
counsel  for  plaintiff  in  error.  But,  as  we  re- 
marked In  an  earlier  portion  of  this  opinion, 
there  is  a  slight  difference  between  the  sec- 
tions relating  to  the  sheriff's  office  In  act 
creating  the  city  court  of  Elberton  and  the 
act  creating  the  city  court  of'  Wrightsville, 
which  is  now  under  consideration.  And  it 
will  be  observed  from  the  reading  of  the 
opinion  in  the  Verdell  Case  that  the  decision 
was  largely  based  upon  the  fact  that  the 
sheriff  of  Elbert  county  had  not  qualified  him- 
self as  sheriff  of  the  city  court  of  Elberton 
by  giving  the  bond  required  by  the  eighth 
section  of  the  act  creating  that  court,  and 
that  he  did  not  become  sheriff  of  that  court 
until  he  had  given  bond.  It  was  not  held 
that,  if  the  sheriff  had  been  duly  qualified 
and  bonded,  his  regular  deputy  could  not 
have  acted  In  his  place,  even  though  he  might 
not  be  a  .deputy  provided  to  he  appointed 
with  the  consent  of  the  judge.  In  the  sev- 
enth section  of  the  act  creating  the  city  court 
of  Wrightsville  the  sheriff  of  the  county  of 
Johnson  is  made  ex  officio  sheriff  of  that 
court,  without  any  requirement  whatever  that 
h^  shall  give  bond,  so  that  really  the  deci- 
sion in  the  Verdell  Case  is  not  in  point 

We  think  that  the  judgment  of  the  trial 
Judge  Is  in  accordance  with  **law,  Justice, 
and  equity,"  and  are  therefore  unable  to  sus- 
tain the  last  exception  to  the  judgment 

Judgment  affirmed. 


CS  G<L  App!  437) 
SIMPKINS  V.  JOHNSON.     (No.  823.) 
(CSourt  of  Appeals  of  Georgia.     Jan.  27,  1908.) 

1.  Certiorari  —  Affidavit  in  Forma  Pau- 
peris—Amendment. 

An  affidavit  in  forma  pauperis,  which  has 
been  made  in  lieu  of  the  bond  required  in  cer- 
tiorari, is  not  amendable. 

2.  Same— Bond— Necessity. 

A  writ  of  certiorari  is  void,  when  the  same 
is  issued  in  a  case  where  the  bond  required  by 
Civ.  Code  1805,  §  4638,  properly  approved,  has 
not  l)een  given. 

A  writ  of  certiorari  is  likewise  void,  where, 
in  lieu  of  such  bond,  an  affidavit  in  forma  pau- 
peris is  tendered,  where  such  affidavit,  in  viola- 
tion of  the  act  of  1897,  uses  the  conjunctive 
"and,"  instead  of  the  disjunctive  "or,"  as  re- 
quired by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Certiorari,  §§  91,  9Z] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Carroll  Oounty ; 
R.  W.  Freeman,  Judge. 

Action  by  R.  W.  Johnson  against  Mrs.  A. 
W.  Simpkins.  Judgment  for  plaintiflC  was 
carried  by  certiorari  to  the  superior  court 
From  an  order  dismissing  the  same,  defend- 
ant brings  error.    Affirmed. 

Leon  Hood,  for  plalntifiC  In  error.  Beall 
&  Adamson,  for  defendant  in  error. 

RUSSELL,  J.  R-  W.  Johnson  sued  Mrs. 
Simpkins  on  an  account,  and  obtained  Judg- 
ment against  her.  The  case  was  carried  by 
certiorari  to  the  superior  court  upon  an  af- 
fidavit in  forma  pauperis,  and  the  certiorari 
was  there  dismissed  upon  the  ground  that 
the  plaintifTs  affidavit  was  not  in  accord- 
ance with  the  act  of  1897  (Acts  1897,  p.  33). 
*Ihe  bill  of  exceptions  assigned  error  on  this 
Judgment  of  the  lower  court  The  plaintlflT  in 
error  relies  upon  two  propositions:  First, 
that  the  affidavit  was  a  substantial  compli- 
ance with  the  law;  second,  that  the  court 
should  have  allowed  the  affidavit  to  be  amend- 
ed, especially  In  view  of  the  fact  that  the 
magistrate  had  answered  the  certiorari  and 
thereby  had  verified  the  allegations  of  the 
petition. 

In  support  of  the  first  position,  her  counsel 
cited  section  4  of  the  Political  Code,  and  sec- 
tions 5123-5125  of  the  Civil  Code  of  1895. 
Section  4  of  the  Political  Code  is  not  applica- 
ble to  the  point,  for  the  reasons  that  this 
provision  referred  only  to  the  construction 
of  statutory  enactments.  But,  even  If  we 
were  inclined  to  hold  It  applicable  to  the  pres- 
ent case  in  construing  the  act  of  1897,  the 
purpose  of  the  Legislature  in  the  passage  of 
the  act  of  1897  is  so  manifest  that  we  would 
be  precluded  by  other  well-recognized  rules 
of  construction.  Nor  were  the  sections  cited 
from  the  Civil  Code  in  point  Section  5123 
refers  to  amendments  of  appeal  bonds,  and 
section  5124  to  affidavits  to  appeal  in  forma 
pauperis.  Neither  of  these  sections  can,  by 
any  construction,  be  held  to  apply  to  certi- 
orari, which  is  an  entirely  different  proceed- 
ing from  an  appeal.    It  is  not  necessary  to 
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decide  whether  section  5125  has  any  reference 
to  an  affidavit  made  In  applying  for  writ  of 
certiorari,  even  If  we  were  not  prepared  to 
bold  that  it  does  not,  because  it  does  not 
appear  from  the  record  that  the  motion  to 
amend  was  accompanied  or  supplemented  by 
any  showing  that  the  noncompliance  of  the 
affidavit  with  the  law  was  due  to  mistake  or 
to  misprision  of  a  clerk  or  other  official.  In- 
deed, we  do  not  see  how  It  would  be  possible 
to  show  that  such  was  the  fact  in  a  case  like 
the  present 

It  lias  been  held  in  Taylor  v.  Gay,  20  Ga. 
77,  Taylor  v.  State,  118  Ga.  50,  44  S.  E.  834, 
and  Williams  v.  Mangum,  119  Ga.  628,  46 
S.  E.  835,  cited  by  counsel  for  plaintiff  in 
error,  that  it  is  too  late  to  dismiss  a  certi- 
orari for  the  want  of  an  affidavit  verifying 
the  petition  for  certiorari  after  the  magistrate 
has  answered  the  certiorari  and  by  his  answer 
verified  its  allegations.  The  reasoning  in  the 
Taylor  Case,  which  has  been  followed  in  sev- 
eral later  decisions,  proceeds  upon  the  theory 
that  the  purpose  of  the  affidavit  required  in 
section  4638  is  to  enable  the  Judge  to  see 
whether  such  a  prima  facie  case  has  been 
made  by  the  petition  as  will  authorize  it  to 
be  sanctioned,  and  in  order  that  he  may 
know  whether  such  case  as  appears  upon 
paper  Is  true,  and  that  when  the  magistrate 
has  verified  it  the  same  end  is  finally  reach- 
ed that  should  have  earlier  been  ascertained. 
But  no  harm  has  resulted  from  the  delay. 
These  decisions  are  binding  on  the  points  de- 
cided, though  we  confess  they  are  rather  out 
of  line,  both  on  principle  and  authority,  with 
the  principle  that  that  which  is  void  cannot 
be  revived. 

The  affidavit  in  the  present  case  attempted 
to  combine  the  affidavit  required  in  section 
4638  and  the  affidavit  which  may  be  made  in- 
stead of  giving  bond  in  one  paper.  It  was 
as  follows :  "Georgia,  Carroll  County :  Per- 
sonally appeared  before  me  Mrs.  A.  W.  Simp- 
Iclns,  who  on  oath  says  that  the  foregoing  pe- 
tition for  certi6rarl  is  not  filed  in  this  case 
for  the  purpose  of  delay  only,  that  she  is  ad- 
vised and  believes  that  she  has  good  cause 
for  certloraring  the  proceedings  to  the  supe- 
rior court,  and  that  owing  to  her  poverty  she 
is  unable  to  pay  the  costs  and  give  the  se- 
curity required  by  law,  and  that  the  facts 
stated  In  said  petition,  so  far  as  they  come 
within  her  own  knowledge,  are  true,  and,  so 
far  as  derived  from  the  knowledge  of  others, 
she  believes  them  to  be  true."  (Executed 
and  attested.)  The  disjunctive  "or"  is  re- 
quired by  the  act  of  1897,  and  the  conjunc- 
tive "and"  Is  used  in  the  affidavit.  The  re- 
quirement of  the  act  of  1897  (Acts»  p.  33)  is 
as  follows:  "If  the  party  applying  for  the 
writ  of  certiorari  shall  make  and  file  with 
his  petition  an  affidavit  in  writing  that  he  is 
advised  and  believes  that  he  has  good  cause 
for  certloraring  the  proceeding  to  the  supe- 
rior court,  and  owing  to  his  poverty  he  is 
unable  to  pay  the  cost  or  give  security,  as 
the  case  may  be,  as  required  in  the  preced- 


ing section,  such  affidavit  shall,  in  every  re- 
spect, answer  instead  of  the  certificate  or 
bond  above  mentioned,  as  the  case  may  be." 
The  single  purpose  of  the  act  was  to  require 
the  use  of  the  word  "or,"  instead  of  "and," 
as  it  originally  appeared  in  section  4641,  and 
thereby  to  prevent  one  who  could  either  give 
the  bond  or  pay  the  costs  from  failing  to  do 
so.  One  might  say  that  he  is  unable  to  do 
both  when  he  might  be  able  to  do  one  or  the 
other,  and  so  the  statute  requires  him  to 
make  affidavit  that  he  is  on  account  of  pov- 
erty able  to  do  neither— pay  the  costs  or  give 
the  bond.  The  affidavit  becomes  a  substitute 
for  the  bond,  which  is  given  to  protect  the 
opposite  party. 

For  that  reason  the  same  rule  should  gov- 
ern in  determining  whether  noncompliance 
with  the  law  as  to  the  paui>er  affidavit  re- 
quires dismissal.  The  Supreme  Court  has 
held  that  a  certiorari  issued  without  a  valid 
bond  was  a  nullity,  and  that  the  clerk  had 
no  right  to  issue  the  writ  until  a  bond  prop- 
erly approved  was  of  file  in  his  office.  Dykes 
V.  Twiggs  County,  115  Ga.  698,  42  S.  E.  36. 
And  in  Hill  v.  State,  115  Ga.  833,  42  S.  E, 
286,  it  was  held  that  a  writ  of  certiorari  pur- 
porting to  have  been  sued  out  in  forma  pau- 
peris is  void  when  the  affidavit  of  the  plain- 
tiff does  not  at  least  substantially  meet  the  re- 
quirements of  the  statute.  It  1^  true,  that 
being  a  criminal  case,  the  affidavit  referred 
to  was  the  one  required  by  section  765  of  the 
Penal  Code.  But  the  principle  is  likewise 
controlling  when  applied  to  a  certiorari  in  a 
civil  case.  And,  indeed,  the  reason  for  a 
strict  construction  of  the  rule  is  even  great- 
er, because  while  it  is  right  that  no  one 
should  be  precluded  by  poverty  from  having 
his  case  reviewed  by  certiorari,  still  the 
bond  for  the  eventual  condemnation  money, 
which  would  protect  the  defendant  in  cer- 
tiorari in  case  the  certiorari  was  without 
merit,  is  supplanted  by  an  affidavit,  which 
will  afford  no  recourse  in  case  the  only  pur- 
pose of  the  application  for  certiorari  is  delay. 

We  conclude,  therefore,  as  the  affidavit  was 
fatally  defective,  that  the  issuance  of  the 
writ  of  certiorari  was  unauthorized,  and  the 
proceeding  pending  before  the  judge  a  nullity. 

2.  The  plaintiff  in  error  insists  that  she 
should  have  been  permitted  to  amend  the  affi- 
davit, and  avers  that  the  court  erred  in  not 
allowing  her  to  amend  by  substituting  the 
word  "or"  in  place  of  the  word  "and."  As 
we  have  already  said,  the  amendment  of  ap- 
peal affidavits  is  authorized  by  law;  but 
there  is  no  such  provision  with  reference  to 
affidavits  to  obtain  a  writ  of  certiorari.  An 
appeal  is  merely  a  proceeding  in  a  suit.  A 
certiorari  (while  we  doubt  the  correctness  of 
the  decision)  has  been  held  to  be  itself  a  suit. 
But  we  do  not  think  that  section  5122  of  the 
Civil  Code  of  1895,  which  states  that  affida- 
vits which  are  the  foundation  of  suit  are 
amendable,  is  applicable  to  the  affidavit  re- 
quired to  obtain  certiorari.  That  section  ev- 
idently refers  to  that  class  of  cases  where 
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the  suit  Is  based  upon  or  has  its  origin  In 
an  affldavit,  such  as  attachments,  distress 
warrants,  mechanics'  and  laborers*  Hens,  and 
the  like.  The  affidavit  in  this  case  is  a  pre- 
requisite, a  requirement  antecedent  to  the 
suit  in  some  instances,  but  not  in  all,  because 
where  one  gives  the  bond  the  affidavit  in 
forma  pauperis  is  not  required.  But,  even 
if  the  affidavit  were  amendable  under  the 
decisions  of  the  Supreme  Court  upon  this 
subject,  some  showing  must  have  been  made 
to  the  court  of  some  reason  why  the  mistake 
occurred,  and  that  It  was  a  mistake,  and  not 
mere  ignorance  of  law,  which  caused  a  non- 
compliance with  the  statutory  requirement 
In  the  absence  of  any  showing  made  to  the 
court  as  a  basis  for  allowing  the  amend- 
ment, nothing  was  presented  upon  which  the 
discretion  of  the  court  could  operate,  even  if 
he  had  been  clothed  by  law  with  discretion 
in  the  premises.  See  Trultt  v.  Shumate,  107 
Ga.  235,  33  S.  B.  48;  Abemathy  v.  Mitchell, 
113  Ga.  127,  38  S.  B.  303. 

While  we  cannot  Judicially  consider  the 
contents  of  the  petition  for  certiorari,  the 
allegations  of  which  are  fully  verified  by  the 
magistrate,  because  of  the  rulings  we  have 
cited,  this  court  can  form  a  personal  Judg- 
ment from  the  facts  in  the  record  before  us. 
As  an  individual  the  writer  is  satisfied  that 
the  verdict  rendered  against  Mrs.  Simpkins 
is  not  authorized  by  the  evidence,  and  would 
unhesitatingly  award  her  a  new  trial,  but 
for  the  rulings  which  compel  us  to  affirm  the 
Judgment  of  the  Judge  dismissing  the  peti- 
tion. The  learned  trial  Judge  could  not  role 
otherwise  than  he  did. 

Judgment  affirmed. 


(3  Oa.  App.  620) 

BURDBTT  V.  WOOD.    (No.  798.) 
(Court  of  Appeals  of  Georgia.     Jan.  29,  1908.) 

Attachment  —  Goods  Sold  —  Evidence  of 

Identity. 

The  verdict  of  the  jury  in  the  justice's 
court  was  fully  supported  by  evidence,  and  there 
was  no  error  in  the  judgment  overruling  the 
certiorari. 

(Syllabus  by  the  0>nrt.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  W.  D.  Ellis.  Judge. 

Action  by  Charles  Wood  against  J.  G. 
Burdett.  Verdict  for  plaintiff  was  affirmed 
on  certiorari,  and  defendant  brings  error. 
Affirmed. 

Creo.  W.  Brooks  and  W.  C.  Munday,  for 
plaintiflT  in  error.  Frank  L.  Haralson,  for 
defendant  in  error. 

RUSSELL,  J.  The  defendant  in  error 
sued  out  an  attachment  for  a  balance  of 
the  purchase  money  of  one  black  mule. 
The  Jury  rendered  a  verdict  for  $40  in  his 
favor,  and  the  defendant  (now  plaintiCT  in 
error)  carried  the  case  by  certiorari  to  the 


superior  court  There  his  honor.  Judge  El- 
lis, overruled  the  certiorari,  and  exception 
is  taken  to  this  Judgment.  The  only  assign- 
ments-of  error  in  the  petition  for  certiorari 
are  that  the  verdict  and  Judgment  in  the 
Justice's  court  are  contrary  to  law  and  con- 
trary to  the  preponderance  of  the  evidence; 
that  the  verdict  is  contrary  to  law,  because 
there  is  no  proof  in  the  evidence  that  the 
mule  upon  which  the  attachment  was  levied 
is  the  mule  sold  by  the  plaintiflT  to  the  de- 
fendant, and  because  there  had  been  a  new 
trade  between  the  parties;  and  it  is  insisted 
by  the  defendant  that  the  second  transac- 
tion abrogated  the  first 

It  appears  from  the  evidence  that  Wood, 
the  plaintiff  in  the  Justice's  court,  sold  Bur- 
dett a  black  mule  and  a  mare,  for  'which 
Burdett  paid  him  $150  cash  and  was  to  pay 
$50  more  in  60  days.  Burdett  wanted  the 
team  to  work  to  a  sand  wagon,  and  Wood 
represented  that  the  team  was  suitable  for 
that  purpose  and  would  work.  There  is 
dispute  as  ^to  the  qualities  of  the  mare,  and 
testimony  was  given  by  the  defendant,  his 
wife,  his  son,  and  two  other  witnesses,  Tay- 
lor and  Crenshaw,  that  the  mare  was  such 
a  kicker  as  to  be  unsuitable  for  the  purposes 
intended.  To  the  contrary,  the  plaintiff  and 
witnesses  Powell  and  Hall  in  his  behalf 
testified  that  the  mare  was  not  a  kicker,  but 
worked  all  right.  This  point,  however,  b& 
came  immaterial  in  the  case,  because,  ac- 
cording to  the  undisputed  testimony  of  both 
parties,  Wood,  upon  Burdett*s  complaint  as 
to  the  mare,  took  her  back  and  substituted 
in  her  stead  another  mule,  and  there  is  no 
evidence  whatever  that  the  mule  which  Bur- 
dett accepted  in  place  of  the  mare  has  ever 
given  the  defendant  any  cause  for  dissatis- 
faction. As  the  testimony  of  the  plaintiff 
that  he  traded  back  with  Mr.  Burdett  and 
agreed  to  give  him  $10  to  boot  between  the 
mare  and  the  mule  was  not  contradicted, 
the  mule,  so  far  as  the  right  to  attach  for 
purchase  money  is  concerned,  stood  In  lieu 
of  the  mare  first  sold,  except  that  the  un- 
paid balance  of  purchase  money  was  reduced 
from  $50  to  $40.  There  is  no  reason  why 
the  plaintiff  could  not  attach  the  mule  as 
well  as  he  could  have  attached  the  mare. 
Nor  is  there  any  merit  in  the  contention  of 
the  plaintiff  in  error  that  the  mule  upon 
which  the  attachment  for  purchase  money 
was  levied  was  not  proved  to  be  the  mule 
sold  by  the  plaintiff  to  the  defendant  The 
Jury  could  well  have  inferred,  from  the  tes- 
timony of  all  of  the  witnesses  who  testified 
with  reference  to  the  trade,  that  the  mule 
levied  upon  was  the  mule  exchanged  for  the 
mare;  and  if  It  was  not  the  same  mule  it 
was  incumbent  upon  the  defendant  to  show 
that  fact  in  support  of  a  proper  defense  fil- 
ed to  that  effect. 

Judgment  affirmed. 
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(3  Oa.  App.  465) 

HOLLAND  V.  STATE.     (No.  914.) 
(Coart  of  Appeals  o£  Georgia.    Jan.  27,  1908.) 
1.  HoMiGiDB— Self-Defense— INSTBUCTIONS. 

This  case  is  controlled  by  the  repeated 
rulings  of  the  Supreme  Court  that  the  law  em- 
braced in  Pen.  Code  1895,  $  73,  does  not  qualify 
or  limit  the  law  of  justifiable  homicide  as  con- 
tained in  sections  70  and  71,  and  that  instruc- 
tions as  to  these,  two  separate  branches  of  the 
law  of  justifiable  homicide  should  not  be  so 
giyen  as  to  confuse  the  one  with  the  other,  to 
tend  to  perplex  the  jary  in  making  appropriate 
application  of  the  law  to  the  facts. 
Z  Same— Mutual  Combat. 

In  no  view  of  the  evidence  or  the  state- 
ment of  the  accused  was  the  law  of  justifiable 
homicide  in  cases  of  mutual  combat,  as  laid 
dbwn  in  Pen.  Code  1895,  §  73,  a]^plicable  to  this 
case,  and  the  court  erred  in  giving  in  charge 
that  section. 

[Ed.  Note.— For  cases  in  noint,  see  Gent  Dig. 
▼ol.  26,  Homicide,  »  614r-632.] 

8.  Sams— Thbbats— Justifiable  Homicide. 

Words,  threats,  and  menaces,  while  they 
are  in  no  case  sufficient  to  arouse  such  a  pas- 
sion as  will  mitigate  a  homicide  from  murder  to 
voluntary  manslaughter,  may  under  some  cir- 
cumstances be  sufficient  to  arouse  a  reasonable 
fear  in  the  mind  of  the  slayer,  and  thereby  af- 
ford a   complete  justification  for  the   killing. 

[Ed.  Note.— For  cases  in  point,  see  .Cent.  Dig. 
vol.  26,  Homicide,  §  163.] 

4.  Same. 

In  charging  section  70  of  the  Penal  Code  of 
1895,  the  judge  should  explain  to  the  jury  the 
meaning  of  the  technical  word  "felony,"  used 
therein. 

5.  Criminal  Law— Instbuctions. 

The  court,  in  his  instructions  to  the  jury, 
should  be  careful  to  guard  against  using  ab- 
stract legal  quotations  and  sententious  judicial 
utterances  in  such  manner  as  to  make  them  mis- 
leading under  the  particular  circumstances  of 
the 


[Ed.  Note.— For  cases  in  point,  see  Cent  Di^. 
vol.  14,  Criminal  Law,  §§  1961,  1979.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Whitfield 
County;    A.  W.  Fite,  Judge. 

Harrison  Holland  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Re- 
versed. 

W.  EL  Mann,  G.  G.  Glenn,  and  F.  W.  Cope- 
land,  foi^  plaintiff  in  error.  Sam.  P«  Mad- 
dox,  SoL  Gen.,  and  W.  C.  Martin,  for  the 
State. 

POWBLL,  J.  1,  2.  The  defendant  was  in- 
dicted for  murder  and  convicted  of  volun- 
tary manslaughter.  For  the  same  errors  as 
are  dealt  with  in  the  case  of  Lightsy  v. 
State,  2  Ga.  App.  422  (1,  2),  58  S.  E.  686,  a 
new  trial  must  be  granted  in  this  case.  Sec- 
tion 73  of  the  Penal  Code  of  1895  was  in  no 
wise  applicable  under  the  evidence,  and,  if  ap- 
plicable, should  not  have  been  charged  in  such 
Juxtax)osition  with  sections  70  and  71  as  to 
leave  the  impression  upon  the  minds  of  the 
jury  that  its  principles  were  a  limitation 
upon  those  of  the  other  two  sections.  This 
question  has  been  discussed  too  often  and  too 
lucidly  by  the  Supreme  Court,  as  well  as  by 
th-s  court,  to  deserve  further  elaboration 
here.     The  court  did,  however,  in  this  case 


Interpolate  into  section  73,  as  he  charged  it, 
the  words  "or  to  prevent  a  felony  being  com- 
mitted upon  him."  This  in  some  degree  miti- 
gated the  error,  but  did  not  entiieiy  cure  it; 
for,  even  with  this  interpolation,  the  instruc- 
tion as  given  Is:  *'If  a  person  kill  another 
in  his  defense,  it  must  appear  that  the  dan- 
ger was  so  urgent  and  pressing,  at  the  tim*e 
of  the  killing,  thi\t  in  order  to  save  his  own 
life,  or  to  prevent  a  felony  being  committed 
on  him,  the  killing  of  the  other  was  absolute- 
ly necessary,"  etc.  This  entirely  ignores  the 
defendant's,  right  to  kill  under  an  apparent 
necessity  justified  by  reasonable  fears. 

3.  According  to  the  evidence,  the  deceas- 
ed used  toward  the  defendant  opprobrious . 
words,  threats,  and  menaces,  some  of  which, 
at  least,  in  connection  wiiii  other  acts  of 
the  deceased,  might  have  been  considered  by 
the  jury  as  sufficient  to  arouse  reasonable 
fears  in  the  defendant  The  court  charged 
the  Jury:  "Provocation  by  words,  threats, 
menaces,  or  contemptuous  gestures  shall  in 
no  case  be  sufficient  to  free  the  person  kill- 
ing from  the  irnilt  and  crime  of  murder." 
This  is  a  sound  proposition,  as  applied  to 
certain  phases  of  the  evidence;  but,  thus  left 
unlimited  and  unexplained,  it  must  have 
tended  to  confuse  the  Jury  and  to  do  the  de- 
fendant an  injustice.  Such  provocation  alone 
is  never  sufficient  to  reduce  the  homicide 
from  murder  to  manslaughter.  Words, 
threats,  menaces,  and  contemptuous  gestures, 
sufficient  only  to  produce  anger,  and  not  to 
produce  a  reasonable  Justifying  fear,  are  of 
no  defensive  value;  and  in  a  case  where, 
clearly,  the  defendant's  complete  Justification 
is  nowise  dependent  on  such  circumstances, 
it  is  not  reversible  error  to  charge  the  literal 
words  of  the  Code,  without  further  explana- 
tion. However,  this  phase  of  criminal  law 
as  codified  is  couched  in  such  inapt  language 
that  in  most  cases  the  trial  Judge  may  saf- 
est run  his  pen  through  these  words,  when 
charging  the  manslaughter  sections;  for 
when  the  threats,  menaces,  and  gestures  are 
such  that  under  the  particular  circumstances 
a  reasonable  fear  may  probably  have  been 
Incited  thereby,  to  charge  in  the  language  of 
the  Code,  without  telling  the  Jury  that  the 
principle  applies  only  in  the  event  they  were 
not  such  as  to  arouse  a  reasonable  fear,  is 
error.  Gumming  v.  State,  99  Ga.  662,  27  S. 
B.  177;  Johnson  v.  State,  106  Ga.  666,  31 
S.  B.  399;  Clay  v.  State,  124  Ga.  796,  63 
S.  £.  179. 

4.  In  charging  as  to  Justification,  the  Judge 
should  have  defined  the  word  "felony."  Rob- 
erts V.  State,  114  Ga.  450,  40  S.  E.  297  (3). 

5.  The  judge,  after  charging  section  71  up- 
on the  subject  of  reasonable  fears,  added: 
**The  words  *fears  of  a  reasonable  man*  do 
not  mean  the  fears  of  a  coward  or  a  drunken 
man,  but  the  fears  of  a  reasonably  courageous 
and  sober  man."  Without  adjudging  this 
reversible  error  (see  Anderson  v.  State,  117 
Ga.  255,  43  S.  E.  835),  yet  under  the  peculiar 
facts  of  this  case  we  may  say  that  this  sen- 
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tentious  form  of  expression  is  not  unlikely 
to  mislead  an  average  Juror.  The  judge,  of 
course,  meant  to  convey  the  Idea  that  the 
circumstances  relied  on  for  justification  on 
the  theory  of  an  apparent  necessity  to  kill 
must  be  such  that  a  reasonably  courageous, 
seber  man  under  similar  circumstances  would 
entertain  them,  and  that  if  the  circumstances 
are  not  of  this  nature  they  would  not  afford 
justification,  though  a  coward  or  a  drunken 
man  might  therefrom  l>e  made  afraid.  It 
would  be  somewhat  fairer  to  the  defendant 
(who,  according  to  some  of  the  witnesses, 
was  intoxicated)  for  the  judge  to  say  that  a 
drunken  man  would  not  be  authorized  to  act 
upon  fears  which  a  reasonably  courageous, 
sober  man  under  the  same  circumstances 
would  not  have  felt,  but  that,  even  if  he  was 
intoxicated,  he  would  be  justified  to  act  upon 
such  fears  if  a  reasonably  courageous,  sober 
man  in  the  same  position  would  have  ex- 
perienced them.  The  conduct  of  the  defend- 
ant, if  he  was  drunk,  is  to  be  judged  just 
as  if  he  were  sober.  See,  upon  a  cognate 
subject,  Roilestone  v.  Gassirer,  3  Ga.  App. 
— ,  50  S.  B.  442. 

Other  errors  are  assigned,  but  we  do. not 
deem  it  necessary  to  decide  the  points  made; 
for  the  rulings  are  of  such  a  nature  that 
they  will  not  likely  arise  up  another  trial. 

Judgment  reversed. 


(3  Oa.  App.  481) 

HENDRIX  T.  DAUQHTRT.    (No.  292.) 
(Court  of  Appeals. of  Georgia.     Jan.  29,  1908.) 

Slander— Pbivileobd  Statements. 

As  against  an  action  for  slander,  answers 
of  a  witness  responsive  to  questions  asliLed  by 
counsel  and  not  disallowed  oy  the  court,  are 
absolutely  privileged. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Libel  and  Slander,  §  121.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Statesboro ;  J.  F. 
Brannen,  Judge. 

Action  by  E.  Daughtry  against  Jasper  Hen- 
drlx.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Brannen  &  Booth  and  R.  Lee  Moore,  for 
plaintiff  in  error.  H.  B.  Strange  and  Deal 
&  Lanier,  for  defendant  in  error. 

RUSSELL,  J.  Daughtry  brought  an  action 
for  damages  against  Hendrix  for  slander.  He 
alleged  that  the  defendant  used  of  and  con- 
cemiug  him  the  following  false  and  malicious 
words:  "E.  Daughtry  stole  money  from 
me,  and  I  can  prove  it  by  his  mother-in-law. 
She  saw  him  take  it  out  of  my  pocket."  On 
the  trial  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $100.  The  defendant  ex- 
cepts to  the  Judgment  overruling  his  motion 
for  a  new  trial.  It  appears  from  the  evi- 
dence that  the  language  which  was  used  by 
Hendrix  was  his  testimony  on  the  trial  of 
Daughtry  for  arson.  The  only  time  that  the 
defendant  is  shown  to  have  used  the  language 


was  upon  this  occasion,  when  he  was  a  wit- 
ness, and  in  response  to  questions  asked  by 
counsel.  The  grounds  of  the  motion  for  a 
new  trial  are  that  the  verdict  is  contrary  to 
law  and  contrary  to  evidence;  also  that  the 
court  erred  in  not  directing  a  verdict  for  the 
defendant,  and  that  the  court  erred  In  his 
charge,  and  in  the  admission  of  certain  testi- 
mony prejudicial  to  the  defehdant 

The  main  question  in  the  case  is  whether 
or  not  the  language  used  is  absolutely  privi- 
leged by  reason  of  the  fact  that  the  words 
spoken  were  used  in  direct  response  to  a 
question  by  counsel  in  the  course  of  legal  in- 
vestigation. In  our  opinion  it  is  immaterial, 
so  far  as  the  verdict  is  concerned,  wheth^^ 
the  testimony  of  a  witness  be  treated  as  the 
subject  of  conditioival  or  of  absolute  privi- 
lege. In  either  event  the  verdict  is  wrong 
and  a  new  trial  should  have  been  granted.  If 
the  testimony  of  a  witness  be  held  to  be  mat- 
ter of  conditional  privilege,  the  burden  still 
rests  upon  the  plaintiff  to  prove  that  the 
words  spoken  are  false  and  that  they  were 
uttered  with  malice.  This  burden  the  plain- 
tiff totally  failed  to  carry.  It  has,  so  far  as 
we  have  been  able  to  discover,  not  heretofore 
been  decided  in  this  state  whetlier  the  testi 
mony  of  a  witness,  whose  duty  it  is  to  an- 
swer questions  propounded  to  him,  is  or  is 
not  the  matter  of  absolute  privilege.  It  is 
true  that  our  Code  does  not  treat  of  the  mat- 
ter at  all.  The  only  reference  In  the  Civil 
Code  Is  to  a  conditional  privilege.  The  Su- 
preme (3ourt  has,  however,  in  several  deci- 
sions, recognized  that  absolute  privilege  ex- 
ists in  this  state.  In  Lester  v.  Thurmond,  51 
Ga.  119,  and  in  Atlanta  News  v.  Medlock, 
123  Ga.  719,  51  S.  E.  756,  3  L.  R.  A.  (N.  S.) 
1139,  it  is  said  that  the  privileged  communi- 
cations mentioned  in  section  3840  of  the  Civ- 
il Code  of  1805  are  those  where  the  privilege 
is  conditional.  The  existence  of  an  absolute 
privilege  necessarily  arises  by  implication. 
When  a  witness  takes  the  stand  to  testify  In 
behalf  of  either  party  to  the  cause,  he  is  not 
permitted  to  Judge  of  what  is  relevant  or  ma- 
terial* to  the  issue.  The  occasion  is  one  of 
privilege.  That  it  is  absolute  Is  the  view  of 
a  majority  of  the  text- writers  upon  the  sub- 
ject "Upon  principles  of  public  policy,  nei- 
ther party,  witness,  counsel,  judge,  nor  jury 
can  be  put  to  answer  civilly  or  criminally  for 
words  spoken  in  office.'*  Jaggard  on  Torts, 
526.  No  action  will  lie  against  the  witness 
at  the  suit  of  a  party  injured  by  his  false 
testimony,  even  though  malice  be  charged; 
but  he  must  be  left  to  be  dealt  with  by  crim- 
inal law.  The  rule  assumes,  however,  that 
he  will  not  wander  from  the  case  in  giving 
his  testimony,  and  abuse  his  privilege  by  tes- 
tifying to  that  which  is  immaterial  and  im- 
pertinent, and  which  has  not  been  called  out 
by  questions  of  counsel.  CJooley  on  Torts,  211. 
The  prevailing  rule  in  this  country  seems  to 
be  that  where  the  words  spoken  or  written 
are  pertinent  or  material  to  an  inquiry,  and 
where  the  answers  given  are  made  by  hiuj 
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in  direct  response  to  questions  propounded 
by  tbe  court  or  counsel,  the  privilege  is  abso- 
lute; but,  where  the  statements  are  irrele- 
vant or  impertinent,  they  will  not  be  protect- 
ed, unless  they  were  made  bona  fide  in  the 
belief  that  they  were  pertinent  or  relevant, 
and  not  for  the  purpose  of  malicious  defama- 
tion. 18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1026 ; 
Burdick  on  Torts,  321.  In  this  case  the  ques- 
tion of  the  materiality  of  the  evidence  drawn 
from  the  witness  Hendrix  by  questions  of 
counsel  is  concluded,  because  it  appears  that 
there  was  no  objection  to  the  question  or  an- 
swer, nor  any  motion  made  to  rule  out  the 
testimony  after  it  had  been  admitted.  Hav- 
ing held  that  the  position  of  the  witness  is 
one  of  privilege,  where  the  answers  are  di- 
rectly responsive  to  questions  which  are  ma- 
terial, or  the  materiality  of  which  are  waived 
by  failure  to  object,  it  follows,  as  a  matter 
of  course,  that  the  plaintiff  was  not  entitled 
to  recover.  "No  action  will  lie,  even  though 
it  be  averred  that  the  injurious  publication 
was  both  false  and  malicious,  where  the  com- 
munication is  absolutely  privileged."  Ck)oley 
on  Torts,  211. 

2.  It  also  follows,  trom  what  has  just  been 
stated,  that  the  court  erred  in  charging  the 
jury :  "But  if  the  privilege  is  used  merely  as 
a  cloak  for  venting  private  malice,  and  not 
bona  fide  in  promotion  of  the  object  for  which 
tlie  privilege  is  granted,  the  plaintiff  should 
recover." 

Judgment  reversed. 


(3  Oa.  App.  447) 

HARRIS  V.  STATE.     (No.  871.) 
(Court  of  Appeals  of  (Georgia.    Jan.  27,  1908.) 

1.  Vaobanct— Instructions. 

On  the  trial  of  one  accused  of  vagrancy, 
it  is  error  to  instruct  the  jury  that  *'a  per- 
son may  become  a  vagrant  in  a  very  short  while 
— ^in  fact,  in  a  few  days— provided  he  is  able 
to  work,  and  does  not  work,  and  has  no  property 
to  support  himself,  and  wanders  about  in  idle- 
ness; for  the  law  does  not  contemplate  that 
under  such  circumstances  a  person  may  work 
one  or  two  days  in  a  week,  and  then  loaf  around 
the  remainder  of  the  week."  This  instruction 
is  erroneous:  (a)  Because  the  length  of  time  in 
which  a  person  may  become  a  vagrant  is  im- 
material; the  question  before  the  jury  not  be- 
ing how  long  It  might  take  one  to  become  a 
vagrant,  but  whether  in  fact  the  defendant  has 
become  and  is  a  vagrant,  (b)  Because  the  fact 
that  one  may  work  one  or  two  days  in  a  week, 
and  then  remain  idle  the  remainder  of  the  week, 
would  not  constitute  one  a  vagrant,  although 
he  might  be  able  to  work  and  have  no  property 
to  support  himself,  provided  his  earnings  for  the 
proportion  of  time  ne  might  labor  were  in  fact 
sufficient  to  support  him  and  furnish  him  an 
honest  livelihood.     Lewis  v.  State,  3  6a.  App. 

,  59  S.  B.  933. 

[Sd.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vagrancy,  §§  1-4.1 

2.  Same— Evidence. 

The  evidence  in  behalf  of  the  state,  being 
wholly  negative  in  its  character,  is,  in  view  of 
the  testimony  in  betialf  of  the  defendant,  in- 
sufficient to  authorize  a  conviction.  Jacobs  v. 
iState,  1  Ga.  App.  519,  57  S.  E.  1063.  That  a 
defendant  who  is  required  to  attend  a  city  court, 
where  a  charge  is  pending  against  him,  is  not 


seen  at  other  labor  during  -that  time,  is  not 
material  to  the  charge  of  .vagrancy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  V^igrancy,  §§  1-4.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County, 
Moses  Wright,  Judge. 

Shine  Harris  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in 
error.    W.  H.  Ennis,-  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(S  Ga.  App.  447) 

HAWKS  V.  STATE.     (No.  870.) 

(CJourt  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

Vaobancy— Evidence. 

Tbe  decision  in  this  case  is  controlled  by 
the  ruling  in  Harris  v.  SUte  (Ga.  App.)  supra. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Cohen  Hawks  was  convicted  of  vagrancy, 
and  brings  error.    Reversed. 

Geo.  A.  H.  Harris  &  Son,  for  plalntlfif  in 
error.    W.  H.  Ennis,  Sol.  Gen.,  for  the  State. 

RUSSELL^  J.    Judgment  reversed. 


(3  Ga.  App.  624) 
DIXON   T.   MUTUAL   LIFE    INDUSTRIAL 

ASS*N  OF  GEORGIA.     (No.   851.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

1.  Warr  of  Error— Discretion  or  OotTB-p— 
New  TBiAii— Motion  Mads  Aiteb  Term- 
Grounds. 

"In  case  of  a  motion  for  a  new  trial  made 
after  the  adjournment  of  the  court,  some  good 
reason  must  be  shown  why  the  motion  was  not 
made  during  the  term."  Section  5487,  Civ.  Code 
1895.  The  grounds  of  such  a  motion  need  not 
be  extraordinary,  but  the  reason  assigned  for 
not  filing  the  motion  during  the  term,  whether 
tbe  motion  itself  be  meritorioos  or  not,  must  be 
adjudged  to  be  good  by  the  court  to  which  the 
motion  is  presented.  The  latitude  allowed  a 
trial  judge  in  the  exercise  of  his  discretion  in 
determining  the  validity  of  the  reasons  why  the 
motion  was  not  sooner  presented  is  necessarily 
great,  and  will  not  be  controlled  unless  mani- 
festly abused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  3860-3885.] 

2.  New  Triad— Failure  to  File— Excuse. 

That  counsel  was  taken  sick,  and  that  a 
brother  attorney,  who  had  been  requested  by 
the  sick  counsel  to  tile  for  him,  as  a  matter  of 
accommodation,  a  motion  for  new  trial  before 
the  adjournment  of  the  court,  overlooked  or 
forgot  to  do  so,  or  failed  to  file  the  motion  be- 
cause he  acted  upon  information  which  was  in- 
correct, is  not  such  good  reason  for  failure  to 
file  a  motion  for  new  trial  hefore  the  adjourn- 
ment of  court  as  requires  a  trial  judge  to  con- 
sider a  motion  filed  at  the  third  term  of  the 
court  after  the  rendition  of  the  judgment  of 
which  complaint  is  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  $  244.1 


208 


60  SOUTHEASTERN  REPORTER, 


(Ga. 


3.  Same. 

Motions  for  new  trial  made  after  the  ad- 
journment of  court  are  not  favored,  and  should 
not  be  entertained,  except  upon  a  strong  show- 
ing of  good  reason  why  the  motion  was  not 
sooner  filed. 

TEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  37,  New  Trial,  S  239.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  E. 
Burch,  Judge. 

Action  by  M.  E.  Dixon  against  the  Mutual 
Life  Industrial  Association  of  Georgia.  Judg- 
ment for  defendant,  and  plalntifiT  brings  er- 
ror.   Affirmed* 

Ira  S.  Chappell,  for  plaintiff  in  error.  P. 
li.  Wade,  for  defendant  In  error. 


RUSSELL.  J.  Mrs.  M.  E.  Dixon  filed  suit 
against  the  Mutual  Life  Industrial  Associa- 
tion of  Georgia  to  recover  $1,000  alleged  to 
be  due  her  on  a  policy  of  insurance  issued  by 
the  defendant  on  the  life  of  her  mother, 
Mrs.  Winifred  H.  Maya;  Mrs.  Dixon  being 
the  beneficiary  named  In  the  policy.  At  the 
December  quarterly  term,  1906,  of  the  city 
court  of  Dublin,  a  verdict  in  favor  of  the 
defendant  was  returned.  The  court  adjourn- 
ed without  any  motion  for  new  trial  being 
filed,  or  without  any  intimation  being  con- 
veyed to  the  presiding  judge  that  the  plaintiff 
desired  or  Intended  to  move  for  a  new  trial. 
Afterwards,  on  June  7,  1907,  Mrs.  Dixon 
presented  a  petition  for  certiorari  to  the 
judge  of  the  superior  court,  and  the  same  was 
sanctioned.  Upon  the  hearing  of  the  certio- 
rari at  the  July  term,  1907,  of  Laurens  su- 
perior court,  upon  motion  of  the  defendant's 
counsel,  the  certiorari  was  dismissed  upon 
the  ground  that  there  was  no  bond  in  the 
case  accepted  and  approved  by  the  judge 
who  tried  the  case,  and  no  legal  bond  to  au« 
thorize  the  issuance  of  the  writ  The  order 
dismissing  the  certiorari  was  signed  July  27, 
1907.  The  plaintiff  did  not  except  to  the 
judgment  of  dismissal  entered  by  the  court. 
During  September  term,  1907,  of  the  city 
court  of  Dublin,  the  plaintiff  filed  an  extraor- 
dinary motion  for  new  trial,  upon  which 
the  judge  issued  a  nisi  setting  the  hearing 
on  the  motion  for  October  23,  1907.  Upon 
the  hearing,  on  motion  of  the  defendant's 
counsel,  the  judge  of  the  city  court  dismissed 
the  extraordinary  motion,  **for  the  reason 
that  no  sufllcient  diligence  in  filing  said  mo- 
tion has  been  shown  or  exercised ;  two  terms 
of  the  city  court  of  Dublin  having  intervened 
between  the  time  when  the  case  was  tried 
and  the  time  when  the  motion  was  filed." 
The  dismissal  of  the  extraordinary  motion 
is  the  error  assigned  in  the  bill  of  exceptions. 

It  devolves  upon  the  party  who  assigns 
error  to  show  that  error  has  been  committed. 
After  a  careful  examination  and  considera- 
tion of  the  present  case.  It  does  not  appear 
to  this  court  that  the  judgment  of  which  com- 
plaint is  made  is  erroneous.  We  can  consider 
but  one  question.    Only  one  is  presented  for 


our  consideration— whether  the  trial  Judge 
abused  his  discretion,  under  the  particular 
facts  and  circumstances  presented  by  the 
record,  in  dismissing  the  plaintiff*8  motion 
for  reasons  stated.  Considering  the  grounds 
of  the  motion,  the  brief  of  the  evidence,  and 
the  charge  of  the  'court,  we  think  that  we 
should  have  sustained  the  judgment  of  the 
lower  court  if  the  extraordinary  motion  had ' 
been  overruled ;  but  a  decision  upon  tliat  sub- 
ject is  unnecessary,  becau&e  the  court  dis- 
missed the  motion  without  passing  upon  its 
intrinsic  merits.  Civ.  Code  1895,  §  5484,  pro- 
vides that  all  applications  for  new  trials, 
except  in  extraordinary  cases,  must  be  made 
during  the  term  at  which  trial  is  had.  The 
motion  for  new  trial  in  this  case  was  proper- 
ly dismissed,  unless  authority  for  considering 
it  upon  its  merits  is  conf^red  by  section 
5487  of  the  Civil  Code  of  1895,  because  the 
motion  is  not  based  upon  extraordinary 
grounds.  The  assl^ments  of  error  are  di- 
rected entirely  to  matters  which  could  prop- 
erly have  been  considered  on  the  hearing 
of  an  ordinary  motion.  Section  5487  gives 
authority  t6  consider  a  motion  for  new  trial 
made  after  adjournment  pf  court  The  ques- 
tion arises  whether  the  reasons  given  in  this 
case  for  not  filing  a  motion  during  the  term 
of  the  court  are  such  as  will  bring  this  motion 
within  the  terms  of  that  section.  "In  case  of 
a  motion  for  a  new  trial  made  after  the  ad- 
journment of  the  court,  some  good  reason 
must  be  shown  why  the  motion  was  not  made 
during  the  term,  which  shall  be  judged  of 
by  the  court."  The  grounds  of  such  motions 
need  not  be  extraordinary,  but  the  reasons 
which  prevent  the  filing  of  the  motion,  wheth- 
er the  motion  itself  be  meritorious  or  not, 
must  be  adjudged  to  be  good  by  the  court  to 
which  the  motion  is  presented.  This  lodges 
In  the  lower  court  a  discretion  which  should 
not  be  controlled  unless  manifestly  abused; 
and  from  the  very  nature  of  the  case  the 
latitude  allowed  to  the  trial  judge  should  be 
even  greater  than  the  exercise  of  discretion 
upon  his  part  ordinarily. 

We  come,  then,  to  consider  the  reasons 
shown  why  the  motion  was  not  made  during 
the  term.  This  properly  leaves  out  of  con- 
sideration the  fact  that  the  plaintiff's  counsel 
waited  more  than  six  months,  and  until  the 
third  term  of  court  succeeding  that  at  which 
the  case  was  tried,  before  filing  the  motion  for 
a  new  trial,  and  confines  us  to  the  limita- 
tions fixed  for  the  judge  of  the  lower  court — 
to  the  reason  **why  the  motion  was  not  made 
during  the  term.'*  If  no  good  reason  is  shown 
why  the  motion  was  not  made  during  the 
term,  it  would  be  immaterial  how  soon  or 
how  long  it  might  be  after  adjournment  of 
the  court.  It  is  the  reason  why  the  litigant 
did  not  file  his  motion  during  the  term — a 
reason  preventing  him  up  to  that  time — 
which  is  to  be  considered,  and  not  something 
that  may  have  happened  afterwards,  which 
entitles  him  to  come  within  the  except iou 
provided  by  section  5487  of  the  Civil  Code 
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of  180S^  The  reason  referred  to  in  the  Code 
is  not  one  that  creates  a  right,  but  one  which 
preyents  the  losing  of  a  right  which  other- 
wise wouM  ensue  upon  the  adjournment  of 
court.  When  the  court  adjourns  the  time  for 
filing  motions  is  over.  The  opportunity  for 
-aslsing  for  review  is  gone,  unless  some  good 
reason,  which  is  already  in  existence  at  the 
time  that  the  court  is  closed,  has  prevented 
one  who  intended  to  ask  a  new  trial  from 
carrying  out  liis  purpose. 

The  reason  given  by  the  movant  in  this 
case  in  explanation  of  the  fact  that  she  did 
not  file  her  motion  for  new  trial  before  the 
adjournment  of  court,  and  which  is  urged  as  a. 
Bufficient  showing  to  entitle  her  motion  to 
consideration,  is  that  her  counsel  was  taken 
sick  and  by  such  sickness  prevented  from 
filing  a  motion  for  new  trial  as  he  intended, 
In  case  the  verdict  of  the  jury  was  adverse 
to  the  contention  of  his  client  If  counsel 
had  been  so  seriously  sick  as  to  be  physically 
and  mentally  unable  to  apprehend  the  condi- 
tion of  affairs,  we  might  hold  that  the  judge 
erred  in  dismissing  the  onotion;  but  it  ap- 
pears that  the  counsel  for  the  plaintiff  in  er- 
ror did  not  know  whether  the  opposite  party 
or  his  client  had  prevailed  in  the  cause,  nor 
does  it  appear  that  lie  made  any  Inquiry  aft- 
er the  time  for  the  reassembling  of  court  as 
to  what  was  the  result.  While  confined  to 
bed,  cotmsel  was  not  so  sick  as  to  be  unable 
to  give  direction  as  to  matters  of  business. 
He  was  connected  by  telephone  with  the 
courthouse,  where  the  court  was  in  session. 
He  lived  in  the  same  town.  He  could  have 
ascertained  the  conclusion  reached  by  the 
jury,  or  he  could  have  anticipated  it,  as  he 
did.  He  could  have  summoned  some  friend 
in  his  profession  (and  we  liave  no  hesitancy 
in  assuming  that  perhaps  any  member  of  the 
bar  would  have  responded),  and  could  have 
requested  him  to  file  a  formal  motion  for  new 
trial  in  his  behalf,  and  obtained  an  order 
continuing  the  hearing  and  preserving  all  of 
the  rights  of  his  client ;  and  this  he  did,  for 
it  appears  uncontradicted  in  the  record  that 
he  secured  a  promise  from  Col.  Sturgis  to 
file  such  a  motion  for  new  trial  in  his  stead. 
The  plaintiff's  counsel  could  have  communi- 
cated with  the  court,  and  if  the  judge  had 
been  informed  that  the  plaintiff  desired  to 
make  a  motion  for  new  trial,  and  that  coun- 
sel was  ill,  the  court  might  have  taken  a  re- 
cess to  some  future  date,  instead  of  adjourn- 
ing the  court  for  the  term.  Counsel  might 
have  notified  his  client,  or,  if  she  had  gone 
home,  her  husband,  who  was  present,  might 
have  made  satisfactory  arrangements  for  the 
continuance  of  the  services  of  Judge  Adams, 
who  had  been  specially  employed  during  the 
trial,  and  who,  for  that  reason,  was  familiar 
with  the  case ;  or  some  other  member  of  the 
bar  might  have  been  employed  to  file  a  skele- 
ton motion  and  call  the  attention  of  the 
court  to  the  sickness  of  the  sole  counsel  for 
the  plaintiff.     No  reason  is  given  why  the 
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plaintiff  went  home,  except  that  it  was  her 
wish  to  do  so.  In  the  absence  of  any  proved 
necessity  for  her  going  home,  it  seems  to  us 
that  she  should  have  remained  in  such  prox- 
imity to  the  court  and  to  her  counsel  as  to 
be  in  readiness  to  advise  with  hifn  as  to  any 
denouement  in  the  case.  Certainly  nothing 
would  have  been  more  natural  than  that  her 
husband,  who  was  present  and  had  been  act- 
ing as  her  agent,  and  knew  she  was  absent, 
saw  that  counsel  was  also  absent  from  the 
court,  would  have  ascertained  the  reason  of 
his  absence  and  been  prepared  to  deal  with 
the  situation  created  by  counsel's  absence. 

Counsel  for  the  plaintiff  in  error  contends 
that  he  was  diligent,  because  he  sent  fbr  Mr. 
Sturgis  and  got  his  promise  to  file  his  mo< 
tlon  for  his  accommodation.  If  we  grant  this, 
still,  Mr.  Sturgis,  according  to  his  own  tes- 
timony, neglected  it,  and  as  his  negligence  is 
the  negligence  of  his  principal,  Mr.  Chappell, 
the  prior  diligence  is  canceled  by  his  later 
negligence.  The  fact  that  Mr.  Sturgis  was 
satisfied  with  the  information  which  he  ob- 
tained from  a  bystander  as  to  the  result  of 
the  case,  instead  of  obtaining  more  definite 
information,  must  be  charged  to  the  counsel 
for  plaintiff  In  error,  because,  before  he  can 
In  strictness  claim  to  be  diligent  in  procuring 
another  to  act  for  him,  he  must  show  that  be 
selected  one  who  was  not  merely  a  volunteer  . 
and  who,  no  matter  how  competent,  was  not 
legally  bound  to  do  anything.  It  was  his 
duty,  for  a  consideration,  to  employ  counsel 
to  file  a  motion  in  his  stead  in  behalf  of  his 
client  In  our  judgment  it  would  have  to  ap- 
pear that  he  did  this  before  it  could  be  said 
that  due  diligence  had  been  exercised  on  his 
part  On  the  part  of  the  plaintiff  in  error 
and  her  agent  no  diligence  whatever  was 
shown.  While  we  doubt  not  that  the  counsel 
was  sick  and  that  the  client  liad  gone  home, 
and  that  Judge  Adams'  employment  had  ceas- 
ed, and  that  Mr.  Sturgis  was  in  the  jury 
room  talking  to  his  own  client,  and  on  his 
return  was  erroneously  informed  by  the  by- 
stander, It  would  never  do  to  hold  that  any 
of  these  circumstances,  or  all  of  them,  con- 
stitute such,  a  showing  of  g9od  reason  why 
the  motion  was  not  made  before  the  adjourn- 
ment of  court  that  the'  refusal  to  entertain 
a  motion  for  new  trial,  made  after  adjourn- 
ment of  court,  on  the  part  of  the  judge  to 
whom  these  reasons  are  primarily  addressed, 
is  an  abuse  of  his  discretion.  That  a  reason 
for  not  filing  such  a  motion  before  the  ad- 
journment of  court  for  which  the  movant 
is  in  no  wise  responsible,  is  not  necessarily 
good  reason  for  considering  a  motion  made 
after  the  adjournment  of  the  court  is  well 
settled.  In  E.  T.,  V.  &  G.  R.  R.  v.  Whit- 
lock,  75  6a.  IS,  it  was  held  that  absence  of 
the  judge  himself,  which  prevented  counsel 
from  filing  the  motion,  was  no  gn^ound  for  an 
extraordinary  motion.  In  Bennlng  v.  Bar- 
low, 75  Qa.  870,  it  appears  that  the  court  ad- 
journed in  20  minutes  after  the  verdict  was 
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rendered  and  counsel  had  no  opportunity  to 
consult  with  the  agent  of  the  plaintiff,  who 
resided  in  another  county,  as  to  whether  it 
would  be  advisable  to  carry  the  case  further. 
Immediately  after  adjournment  the  presiding 
judge  went  to  another  county.  In  the  Ben- 
ning  Oa3e,  as  in  the  case  now  under  con- 
sideration, the  grounds  of  the  motion  were 
based  on  rulings  made  during  the  trial.  The 
Supreme  CJourt,  however,  held  that  "it  fur- 
nished no  ground  for  an  extraordinary  mo- 
tion for  a  new  trial  at  a  later  term  of  court 
that  the  case  was  tried  near  the  close  of  a 
term  and  counsel  did  not  have  time  to  per- 
fect a  motion  for  a  new  trial."  In  the  deci- 
sion it  was  said  that  '*the  dissatisfied  party 
could  have  made  a  motion,  and  taken  an 
order  to  perfect  it  and  file  a  brief  of  the  evi- 
dence afterwards;  but  this  was  neglected 
without  any  sufficient  excuse  therefor,  and 
nothing  was  done  until  the  next  term  of 
court."  In  the  Whitlock  Case,  supra,  it  was 
held  that  though  the  counsel  for  the  plaintiff 
in  error  was  active  and  vigilant,  and  it  was 
through  no  neglect  or  fault  of  theirs  that  the 
term  of  court  was  lost,  still,  as  there  was 
"no  allegation  of  fraud  or  surprise  or  provi- 
dential cause  or  interference,"  the  motion 
should  have  been  dismissed,  and  that  the 
trial  Judge  erred  In  passing  upon  the  motion, 
instead  of  dismissing  it  ^he  court  held  that 
the  motion  for  new  trial  in  extraordinary 
cases,  provided  for  in  sections  3719,  3721,  of 
the  Code  of  1882,  was  intended  in  a  great 
degree  to  take  the  place  of  a  bill  hi  equity 
for  a  new  trial.  3  Graham  &  Waterman 
on  New  Trials,  §  1454  et  seq.  In  Fambles 
V.  State,  97  Ga.  625,  25  S.  E.  365,  it  was  held 
that  even  the  abandonment  of  the  case  by 
counsel  is  not  sufficient  ground  to  authorize 
the  consideration  of  an  extraordinary  motion 
for  a  new  trial. 

In  view  of  this  decision,  even  if  it  be  ar- 
gued that  plaintiff  in  error  should  not  suf- 
fer by  reason  of  any  omission  on  the  part  of 
her  counsel,  certainly  Mrs.  Dixon  was  not 
in  any  worse  condition  by  reason  of  the  sick- 
ness of  her  counsel  than  she  would  have  been 
had  he  abandoned  her  in  her  absence;  and 
yet,  under  the  decision  last  cited,  the  trial 
judge  would  have  been  fully  authorized  to 
disregard  the  motion.  The  truth  is  that  mo- 
tions for  a  new  trial  made  after  adjourn- 
ment of  court  are  not  favored,  and  should 
not  be  entertained,  except  upon  a  strong 
showing  of  good  reasons  why  the  motion  was 
not  sooner  filed.  As  was  said  in  New  Eng- 
land Mortgage  Security  Co.  v.  Collins,  115 
Ga.  104  (3),  41  S.  E.  271 :  "A  motion  for  a 
new  trial  filed  after  the  time  prescribed  by 
law  cannot  be  sustained  as  one  based  on  suf- 
ficient extraordinary  grounds  merely  because, 
on  accoimt  of  the  absence  of  the  judge,  his 
approval  of  the  motion  could  not  be  obtained 
before  the  filing  took  place." 

We  do  not  think  the  discretion  of  the  trial 
judge  was  abused  for  the  single  reason  as- 
signed in  his  order,  and  we  have  therefore 


confined  ourselves  to  the  discussion  of  that 
proposition  alone.  Uiion  that  point  oar  de- 
cision is  practically  controlled  by  the  deci- 
sions in  Cobb  V.  State,  78  Ga.  802,  803,  3  S. 
E.  628,  and  Hudgins  v.  Veal,  98  Ga.  137,  26  S. 
E.  479.  In  the  Cobb  Case  Judge  Hall,  deliv- 
ering the  opinion  of  the  court,  says:  "When 
this  extraordinary  motion  [for  a  new  trial! 
was  called  for  hearing,  the  Solicitor  General 
moved  to  dismiss  it,  and  that  motion  was 
sustained  by  the  court  We  think  the  court 
did  not  err  in  dismissing  the  motion  for  a 
new  trial.  Such  a  case  as  this,  where  there 
was  a  mere  failure  of  defendant  and  tiis 
counsel  to  look  after  it,  and  to  take  advan- 
tage of  the  circumstances  as  they  arose,  and 
to  see  that  the  motion  for  new  trial  was 
made  in  time,  does  not  come  within  section 
3721  of  the  Code  [of  1882],  prescribing  the 
conditions  on  which  a  new  trial  may  be 
granted  upon  extraordinary  grounds.  One 
of  the  conditions  upon  which  such  motions 
are  to  be  entertained  is  vigilance  in  discover- 
ing and  prompt  action,  after  the  grounds  of 
the  motion  have  been  discovered,  in  bring- 
ing them  to  the  notice  of  the  court  Here 
the  application  seems  to  have  been  delajred 
for  two  terms  of  the  court  after  the  grounds 
upon  which  the  motion  was  made  were  known 
to  the  defendant."  And  in  the  Hudgins 
Case,  supra,  Judge  Atkinson,  delivering  the 
opinion  of  the  court,'  says:  "A  motion  fOr  a 
new  trial  on  extraordinary  grounds  Is  in 
time  if  filed  at  the  next  term  after  that  at 
which  the  verdict  complained  of  is  rendered." 

But  the  judgment  of  the  trial  judge  was 
right,  and  could  have  been  sustained,  for  a 
different  reason  from  that  assigned  by  him, 
because  all  of  the  grounds  for  an  extraordi- 
nary motion  existed  and  the  facts  were 
known  to  the  plaintiff  and  her  leading  coun- 
sel before  the  adjournment  of  the  court  "An 
extraordinary  motion  for  new  trial  at  a  sub- 
sequent term  of  court  would  not  lie  for  mat- 
ters which  were  known  to  the  defendant,  and 
which,  if  true,  should  have  been  set  up  as 
matter  of  defense  to  the  action."  Cauthen  v. 
Barnesville  Bank,  68  Ga.  287.  See,  also. 
Watts  V.  Wagon  Co.,  108  Ga.  809,  34  S.  E. 
147. 

We  have  not  considered  the  certiorari,  nor 
the  merits  of  the  motion  for  a  new  trial,  be- 
cause, in  our  opinion,  neither  can  have  any 
bearing  in  the  consideration  of  the  question 
whether  any  cause  which  prevented  the  filing 
of  such  a  motion  before  the  adjournment  of 
the  court  presented  a  good  reason  for  allow- 
ing the  filing  of  the  motion  at  a  subsequent 
term.  In  our  opinion  the  causa  causans  of 
the  failure  to  file  the  motion  in  time  was  the 
fact  that  the  counsel  selected  by  Mr.  Chap- 
pell  to  represent  him  failed  to  file  the  motion 
merely  because  some  person,  unknown  to 
him,  stated  that  the  verdict  was  for  the 
plaintiff  and  he  was  satisfied  to  take  this 
statement  as  the  truth,  though  he  had  nearly 
three  hours  afterwards  in  which  to  inform 
himself  more  accurately.     Whether  this  was 
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negligence  or  oversight,  in  neither  event  is  it 
such  a  "good  reason*'  as  is  contemplated  by 
Civ.  Code  18951,  §  5487. 

The  certiorari  was  properly  dismissed  un- 
der the  mlings  in  Stover  v.  Doyle,  114  Ga.  85, 
39  S.  E.  939,  and  Dykes  v.  Twiggs  County, 
115  Ga.  701,  42  S.  E.  36,  and  it  is  not  neces- 
sary for  us  to  decide  at  this  time  whether 
plaintiff  in  error  could  have  proceeded  both 
by  certiorari  and  motion  for  a  new  trial  to 
review  the  same  Judgment.  Certain  it  is  that 
the  reason  why  the  motion  for  new  trial 
was  not  filed  before  the  adjournment  of  the 
court  is  not  sufficiently  strong  to  require  a 
holding  that  the  Judge  erred  in  refusing 
to  consider  the  merits  of  the  motion. 

Judgment  affirmed. 


(3  Ga.  App.  468) 

BROOKS  V.  STATE. 


(No.  903.) 


(Court  of  Appeals  of  Georgia.     Jan.  27,  1908.) 

1.  C^BonNAi.  Law— Postponement  of  Tbial. 

It  was  error  to  refuse  a  postponement  for 
one  day  to  enable  the  defendant,  who  had  Just 
been  indicted  ,and  who  had  been  confined  in  Jail, 
to  procure  witnesses  whose  testimony,  according' 
to  the  showing  for  postponement,  would  have 
shown  the  defendant  to  be  innocent.  Though 
the  evidence  for  the  state  proved  the  defend- 
ant's guilt,  it  was  his  right  to  have  submitted 
to  the  jury  testimony  in  his  behalf  in  conflict 
with  the  testimony  upon  which  be  was  con- 
victed. 

££2d..Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {  1515.] 

2.  Same— Absent  Witnesses. 

In  a  showing  for  a  continuance,  based  upon 
absence  of  witnesses,  it  must  be  snown  to  the 
court  that  the  continuance  is  not  applied  for  for 
the  purpose  of  delay,  but  is  asked  solely  to  pro* 
cure  the  attendance  of  the  absent  witnesses.  It 
is,  however,  not  essential  that  the  defendant 
testify  as  to  his  intention,  if  it  be  apparent  from 
the  evidence  adduced  in  behalf  of  his  motion 
that  it  is  not  his  purpose  to  delay  the  case,  but 
only  to  procure  the  attendance  of  his  witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1349-1360.] 

3.  Same. 

Motions  for  a  continuance^  made  at  the 
term  at  wMch  the  indictment  is  found,  while 
addressed  to  the  discretion  of  the  court,  stand 
upon  a  different  footing  from  such  motions  made 
at  a  subsequent  term.  In  such  cases  the  discre- 
tion of  the  court  should  be  liberally  exercised 
in  favor  of  a  fair  trial,  no  less  than  that  the 
trial  should  be  speedy,  and  every  facility  should 
be  afforded  a  defendant  for  presenting  his  de- 
fense as  fullv  as  he  might  be  able  to  do,  were 
the  case  tried  at  a  subsequent  term.  Reasonable 
opportunity  for  the  defendant  to  prepare  his  de- 
fense should  not  Ue  sacrificed  in  the  interest 
of  speed. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1306.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty   W.  N.  Spence,  Judge. 

F^ank  Brooks  was  convicted  of  an  illegal 
sale  of  liquors,  and  brings  error.     Reversed. 

A.  B.  Thornton,  for  plaintiff  in  error,  W. 
E.  Wooten,  Sol.  Gen.,  for  the  State. 


RUSSELL,  J.  The  only  question  presented 
by  the  record  in  this  case  is  whether  the 
court  erred  in  refusing  to  continue  the  trial 
of  the  defendant's  case  for  one  day,  in  or- 
der to  enable  him  to  procure  the  attendance 
of  two  witnesses  by  whom  he  claimed  he 
could  disprove  the  charge  against  him.  The 
defendant,  in  his  showing  for  a  continuance, 
proved  that  one  John  Williams  was  absent, 
and  that  the  witness  lived  In  the  county; 
that  he  could  prove  by  the  witness  Williams 
that  said  Williams  was  present  when  the 
state's  witness,  Mr.  Lunsford,  claimed  to 
have  bought  whisky  from  him;  that  he  ex- 
pected to  prove  by  the  absent  witness  that 
he  was  in  fact  present,  and  that  defendant 
did  not  sell  any  whisky;  that  defendant 
had  asked  Mr.  Dean,  the  deputy  sheriff,  to 
summon  the  witness  Williams;  that  he  was 
placed  in  jail  on  Friday,  was  at  liberty  on 
Saturday  and  Sunday,  and  was  rearrested 
on  Monday,  and  has  been  in  Jail  ever  since; 
that  the  witness  was  not  absent  by  his  con- 
sent, but  had  promised  him  that  he  would 
come  to  court.  In  the  showing  for  a  contin- 
uance It  further  appeared  that  Frank  Wade, 
a  witness  for  the  defendant,  was  absent,  and 
it  was  shown  that  the  defendant  expected  to 
prove  by  this  witness  that  he,  too,  was  pres- 
ent at  the  time  of  the  sale  alleged  by  the 
state,  and  would  swear  that  the  defendant 
did  not  sell  any  whisky  at  that  time.  The 
same  showing  was  made  as  to  the  request 
of  the  defendant  to  the  deputy  sheriff  to  have 
the  witness  at  court  and  as  to  the  confine- 
ment of  the  defendant  in  Jail,  and  It  was 
shown  that  this  witness  also  lived  in  Decatur 
county,  a  little  piece  out  of  town.  It  appear- 
ed from  the  subpoena  docket  that  both  witness- 
es were  subpoenaed,  and  counsel  for'  defend- 
ant stated  that  the  defendant  would  be  ready 
for  trial  if  given  until  the  next  day,  and  re- 
quested the  court  to  pass  the  case  until  the 
next  day. 

It  appears  from  the  evidence  of  the  wit- 
nesses for  the  state  that  this  defendant  was 
tried  at  the  same  term  of  the  court  at  which 
the  indictment  was  found;  for  the  witness 
for  the  state  stated  that  he  bought  the  whis- 
ky •*two  weeks  ago."  Under  the  evidence 
adduced  for  the  state  in  the  ease,  the  defend- 
ant was  clearly  guilty.  The  defendant  intro- 
duced no  testimony.  If  there  had  been  no 
showing  for  a  continuance,  there  could  be  no 
possible  reason  for  presenting  the  case  to 
this  court;  but,  if  the  testimony  of  the  ab- 
sent witnesses  had  been  presented  to  the 
Jury,  there  would  have  been  direct  contra- 
diction of  the  testimony  upon  which  the  de- 
fendant was  convicted.  The  evidence  of  the 
absent  witnesses  was,  therefore,  most  ma- 
terial to  his  rights ;  for  if  the  witnesses  had 
testified  as  he  expected  them  to  do,  and  if 
their  testimony  had  been  more  credible  to 
the  jury  than  that  of  the  witnesses  introduc- 
ed in  behalf  of  the  state,  or  if  the  Jury  had 
been  unable  to  reconcile  the  conflict  in  the 
testimony,  and  thereby  a  reasonable  doubt 
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of  the  defendant's  guilt  had  resulted,  the  de- 
fendant would  have  been  acquitted.  Under 
the  testimony  which  was  presented  to  them, 
the  Jury  could  do  nothing  except  find  the 
defendant  guilty,  unless  they  preferred  the 
unsworn  statement  of  the  defendant,  dis- 
counted by  his  interest  in  the  case,  to  the 
sworn  testimony  of  two  witnesses;  and  this 
would  have  been  an  unreasonable  solutlon'of 
the  case.  We  think  the  court  erred  in  not 
passing  the  case  at  the  request  of  the  de- 
fendant's counsel  until  the  next  day.  The 
motion  was  not,  strictly  speaking,  a  motion 
for  continuance.  All  motions  for  continuance 
are  addressed  to  the  sound  legal  discretion 
of  the  court,  and  the  exercise  of  that  discre- 
tion will  not  be  controlled,  unless  abused; 
but  where  an  indictment  has  very  recently 
been  returned,  where  the  defendant  is  confined 
in  jail  and  requests  the  proper  officer  to  sub- 
pcena  his  witnesses  for  him,  and  especially 
where  as  a  matter  of  fact  it  appears  that  the 
witnesses  were  subpoenaed,  and  it  further  ap- 
pears that  the  testimony  of  such  witnesses  is 
most  material,  and  no  counter  showing  is  made 
by  the  state,  and  where,  finally,  nothing  is  ask- 
ed but  a  postponement  of  the  trial  for  one  day, 
in  such  a  case  the  discretion  of  the  court 
should  be  exercised  in  givifig  the  defendant 
an  opportunity  to  put  his  side  of  the  case"  be- 
fore the  Jury,  regardless  of  what  may  be  our 
opinion  or  the  opinion  of  the  court  below  as 
to  the  defendant's  guilt.  In  the  absence  of 
a  counter  showing  the  testimony  in  behalf 
of  the  defendant  in  his  motion  for  a  continu- 
ance or  postponement  is  to  be  presumed  to  be 
the  truth,  subject,  of  course,  to  such  infer- 
ences and  deductions  as  may  tend  to  show 
its  falsity  or  Insincerity.  Where  it  appears, 
as  in  this  case,  that  proper  diligence  has  been 
exercised  by  the'  defendant  in  attempting  to 
secure  the  presence  of  his  witnesses,  and  that 
in  fact  they  had  promised  to  be  present,  and 
the  testimony  of  such  witnesses  is  vitally 
important,  and  it  does  not  appear  that  there 
are  any  other  witnesses  by  whom  the  defend- 
ant can  prove  the  same  facts,  and  it  is  shown 
that  the  witnesses  are  absent  without  the 
consent  of  the  defendant,  the  case  is  not  con- 
trolled strictly  by  the  terms  of  section  962 
of  the  Penal  Code  of  1S95,  if,  as  a  matter 
of  fact,  such  motion  for  continuance  is  made 
at  the  term  of  the  court  at  which  the  indict- 
ment is  found. 

There  is  a  distinction  between  a  showing 
for  a  continuance,  or  for  a  temporary  post- 
ponement, addressed  to  the  discretion  of  the 
court,  at  the  first  term,  and  a  motion  made 
for  such  continuance  or  postponement  at  a 
later  term.  Section  062  of  the  Penal  Code 
of  1895  is  as  follows:  "In  all  applications 
for  continuances  upon  the  ground  of  the  ab- 
sence of  a  witness,  it  must  be  shown  to  the 
court  that  the  witness  is  absent,  that  he  has 
been  subpoenaed,  that  he  resides  in  the  coun- 
ty where  the  case  is  pending,  that  his  testi- 
mony is  material,  •  •  •  and  that  the  aiv 
pllcation  is  not  made  for  the  purpose  of  delay, 


but  to  enable  the  party  to  procure  the  testimo- 
ny of  the  absent  witness,  and  must  state  the 
facts  expected  to  be  proved  by  the  witness." 
Where,  however,  a  motion  for  a  continuance 
or  a  postponement  is  made  at  the  same  term 
that  an  indictment  is  found,  numerous  de- 
cisions of  the  Supreme  Court  recognize  the 
fact  that  the  rule  laid  down  in  section  961 
should  be  applied.  That  section  is  as  fol- 
lows: "Every  person  against  whom  i|  bill  of 
indictment  is  found  shall  be  tried  at  the 
term  of  the  court  at  which  the  indictment  is 
found,  unless  the  absence  of  a  material  wit- 
ness, or  the  principles  of  justice,  should  re- 
quire a  postponement  of  the  trial,  and  then 
the  court  shall  allow  a  postponement  until 
the  next  term  of  the  court;  and  the  court 
shall  have  power  to  allow  the  continuance  of 
criminal  causes  from  term  to  term  as  often 
as  the  principles  of  justice  may  require,  up- 
on sufficient  cause  shown  on  oath;  provided, 
however,  that  no  continuance  shall  be  grant- 
ed in  any  of  the  courts  which  have  a  con- 
tinuous session  for  thirty  days  or  more,  over 
the  objection  of  the  adverse  party,  where 
the  cause  for  the  same  can.  be  obviated  by  a 
■  postponement  to  a  later  day  during  the  term, 
and  the  presiding  judge,  whenever  a  motion 
and  a  proper  showing  for  a  continuance  is 
made  by  either  p&rty,  at  any  time,  shall  set 
the  case  down  for  a  later  day  during  the 
same  term,  if  it  shall  be  practicable  thereby 
to  avoid  the  continuance." 

The  only  point  stressed  by  the  state  is  that 
the  court  did  not  err  in  overruling  the  mo- 
tion because  the  defendant  in  his  showing  for 
continuance  did  not  testify  that  the  showing 
was  made  for  delay  only.  It  has  been  de- 
cided in  a  number  of  cases  that  a  showing, 
not  including  proof  of  the  fact  that  the  mo- 
tion for  continuance  is  not  made  for  delay, 
is  for  that  reason  defective.  In  all  cases,  if 
it  appears  that  the  motion  is  made  for  delay 
only,  a  continuance  or  postponement  should 
unhesitatingly  be  refused;  and  likewise,  if 
the  evidence  in  behalf  of  the  movant  falls  to 
show  that  the  showing  is  not. made  for  de- 
lay, the  trial  should  proceed.  But  we  do  not 
think  that  the  requirement  of  section  962, 
which  provides  that  it  must  be  shown  to  the 
court  that  the  application  is  not  made  for 
the  purpose  of  delay,  but  to  enable  the  party 
to  procure  the  testimony  of  the  absent  wit- 
nesses, means  only  that  the  movant  shall 
himself  or  by  his  council  state  on  oath  to  the 
court  that  delay  is  not  the  purpose  of  his 
motion.  If  the  showing,^ as  made,  presents 
such  a  state  of  facts  that,  if  they  be  accept- 
ed as  true,  it  is  plainly  seen  that  the  post- 
ponement is  not  asked  for  delay,  not  only 
the  spirit,  but  the  letter,  of  section  962  is 
complied  with.  In  this  case,  where  the  de- 
fendant was  brought  to  trial  at  the  very  term 
at  which  the  indictment  had  been  found, 
and  the  showing  of  the  defendant  was  neither 
contradicted  by  a  counter  showing  nor  dis- 
credited, because  Its  contents  were  self-con- 
tradictory or  unreasonable,  a  statement  of 
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counsel  that  a  postponement  until  next  day 
was  all  tliut  was  asked  seems  to  ns  to  nega- 
tive the  inference  of  delay  which  it  was  the 
purpose  of  section  962  to  require  to  be  re- 
butted. If  the  defendant  had  not  been  con- 
fined in  Jail,  or  if  his  case  had  not  been  call- 
ed for  trial  at  the  first  term,  section  062 
might  apply  in  all  its  force;  but  as  held  by 
Judge  Lumpkin  in  construing  section  961,  at 
that  time  contained  in  Gobb*s  Dig.  p.  835: 
'*Our8  is  a  liberal  Code  upon  the  subject  of 
continuances  in  criminal  cases.  Under  it  an 
Improper  refusal  of  continuance  is  matter  of 
error.  ♦  ♦  ♦  Was  the  testimony  in  this 
case  material?  I  will  not  affirm  that  it  was 
utterly  irreconcilable  with  the  guilt  of  the 
accused ;  but  I  will  say  that,  if  true,  it  made 
it  very  Improbable  that  he  perpetrated  the 
crime  at  the  time  and  place  q;)ecified,  and  of 
its  6ufl3ciency  to  acquit  It  was  the  peculiar 
province  of  the  Jury,  and  not  of  the  court,  to 
judge.  [The  evidence  of  the  at)sent  witnesses 
in  the  present  case  is  even  stronger  than  that 
alluded  to  by  Judge  Lumpkin  in  the  Copea- 
haven  Case,  being  irreconcilable  with  the 
?uilt  of  the  accused.]  That  it  was  material 
there  cannot  be  a  shadow  of  a  doubt,  and,  if 
so,  then  the  court  was  peremptorily  required 
by  the  law  of  the  land,  the  indictment  having 
just  been  found,  to  postpone  the  trial  until 
the  next  term  of  the  court,  or  at  any  rate  for 
a  few  days,  to  enable  the  party  to  obtain  his 
proof;  and  upon  this  ground  the  Judgment 
of  conviction  must  be  reversed  and  a  new 
trial  awarded,  for,  notwithstanding  applica- 
tions are  ordinarily  addressed  to  the  discre- 
tion of  the  court,  and  the  presiding  Judge 
must  in  the  main  be  left  free  to  act  in  such 
a  manner  as  to  secure  a  speedy  as  well  as  a 
3rair  trial,  yet  in  the  case  made  in  this  bill 
of  exceptions  the  statute  of  the  state  is  im- 
perative, and  he  is  bound  to  s^eld  obedience 
to  its  mandate,  whatever  may  be  his  opinion 
as  a  man  as  to  the  guilt  of  the  accused,  or  the 
falsehood  in  fact  of  the  showing  which  he 
makes  for  the  postponement  of  the  trial." 
Copenhaven  v.  State,  14  Ga.  24.  See,  also, 
Thomas  v.  State,  95  Ga.  484  (1),  22  6.  B.  316; 
Compton  V.  State,  108  Ga.  747,  32  S.  E.  843. 

In  Tomlin  v.  State,  110  Ga.  268,  34  S.  B. 
845,  it  was  held:  "It  is  not  an  abuse  of  dis- 
cretion to  retuse  to  grant  a  continuance  upon 
the  ground  of  absent  witnesses,  where  the  ap- 
plicant therefor  fails  to  show  affirmatively 
to  the  court  that  the  application  is  not  made 
for  delay,  and  where  from  all  the  facts  be^ 
fore  him  the  Judge  is  warranted  In  finding 
that  such  was  the  purpose  for  which  the  con- 
tinuance is  sought.  Pen.  Code  1895,  S  962." 
The  converse  would  appear  to  be  true,  and  to 
sustain  our  holding  that  whether  or  not  a 
showing  is  made  for  delay  is  not  to  be  de- 
termined solely  by  the  statement  of  the  de- 
fendant that  such  is  not  his  purpose,  but  that 
the  material  question  is  whether  the  showing 
as  a  whole  is  such  as  to  show  the  court  that 
delay  is  not  the  purpose  of  the  postponement. 

Judgment    revereed. 


(8  Oa.  App.  io6) 
BROOKS  V.  STATB.    (No.  904.) 
(Court  of  Appeals  of  Georgia.    Jan.  27»  1908.) 

CaiMiifAL  Law— Continuance. 

The  decision  in  this  case  is  controlled  by 
the  opinion  in  Brooks  v.  State,  60  S.  B.  211. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

Frank  Brooks  was  convicted  of  crime»  and 
brings  error.    Reversed. 

A.  B.  Thornton,  for  plaintiff  in  error.  W. 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(S  Qa.  App.  61S) 
AUGUSTA  RT.   &  ELECTRIC  (X>.  v.  ABr 
THUR.    (No.  780.) 

(Court  of  Appeals  of  Georgia.     Jan.  29,  1908.) 

1.  Street  Railroads— Injubt  to  Pedestrian 
—Burden  of  Proof. 

Tlie  verdict  rendered  in  behalf  of  the  plain- 
tiff is  not,  for  lack  of  any  evidence  to  support 
it,  contrary  to  law.  When  the  plaintiff  showed 
injury  occasioned  by  the  car  of  the  defendant 
company,  the  burden  of  proof  was  shifted  to  the 
defendant,  and  it  became  incumbent  upon  it  to 
show  that  the  plaintiff  consented  to  the  injury 
or  could  have  avoided  it  by  the  use  of  due  care, 
or  that  the  employes  of  the  company  exercised 
all  ordinary  and  rea.sonable  care  and  diligence, 
and  the  verdict  of  the  jury  that  the  defendant 
failed  to  carry  successfully  this  burden  is  fully 
supported  by  the  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §1  2&,  239-250.] 

2.  Appeal  —  Review  —  Evidence  of  Experi- 
ments—Opinion Evidence. 

The  admission  of  testimony  as  to  experi- 
ments must  largely  rest  in  the  discretion  of  the 
trial  judge,  and  the  exercise  of  this  discretion 
will  not  be  controlled,  unless  manifestly  abused. 
The  weight  .to  be  attached  to  such  testimony  is 
for  the  jury,  and  varies  according  to  the  cir- 
cumstances of  aimilarity  which  the  jury  may 
find  to  exist  between  th^  experiment  made  or  ob- 
servation taken  and  the  actual  occurrence  whose 
facts  and  features  are  under  investigation.  The 
opinions  of  witnesses  aa  to  speed  and  distance 
are  admissible  in  evidence,  and  computation  of 
time  and  distance  for  the  purpose  of  comparison 
is  not  objectionable,  where  it  tends  to  enhance 
the  accuracy  and  correctness  of  the  opinion  sub- 
mitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ft  2270.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  Eve,  Judge. 

Action  by  C.  A.  Arthur  against  the  Augusta 
Railway  &  Electric  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Boykin  Wright  and  Geo.  T.  Jackson,  for 
plaintiff  In  error.  Wm.  H.  Fleming,  for  de- 
fendant in  error. 

RUSSELL,  J.  Mrs.  Arthur  recovered  a 
verdict  for  $1,500  against  the  Augusta  Rail- 
way &  Electric  Company  as  damages  for  per- 
sonal injuries  alleged  to  have  been  Inflicted 
by  the  negligence  of  the  defendant  in  running 
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one  of  its  cars  on  the  streets  of  Augusta, 
whereby  she  was  knocked  down  and  her  foot 
was  crushed  and  mangled,  rendering  its  am- 
putation necessary;  the  injury  being  per- 
manent. The  defendant  company  moved  for 
a  new  trial,  and  here  accepts  to  the  judgment 
refusing  its  motion.  Error  is  assigned  in  the 
bill  of  exceptions  on  all  of  the  grounds  of  the 
motion  for  a  new  trial.  These  are  eight  in 
number,  but  can  well  be  grouped  and  consid- 
ered under  two  heads. 

1.  The  first  five  grounds  are  in  eflTect  the 
usual  general  grounds  that  the  verdict  is  con- 
trary to  the  evidence,  contrary  to  law,  with- 
out evidence  to  sustain  it,  without  law  to  sup- 
port it,  and  decidedly  and  strongly  against 
the  weight  of  the  evidence.  After  a  very 
careful  review  of  the  evidence  we  fail  to  see 
any  merit  In  these  grounds  of  the  motion. 
There  is  conflict  between  the  testimony  in 
behalf  of  the  plaintiff  and  that  in  behalf  of 
the  defendant  as  to  several  material  Issues  In 
the  case;  but  In  our  opinion  it  cannot  be 
said  that  the  preponderance  of  the  testimony 
is  in  favor  of  the  defendant.  It  is  true  that 
a  larger  number  of  witnesses  testified  in  fa- 
vor of  the  defendant  than  in  behalf  of  the 
plaintiff;  but  the  number  of  the  witnesses 
is  not  a  proper  measure  for  ascertaining  the 
preponderance  of  testimony.  The  plaintiff 
fully  established  her  case  by  the  testimony 
adduced  in  her  behalf.  The  acts  of  negligence 
alleged  are:  (1)  That  the  car  was  being  run 
at  an  unlawful  rate  of  speed,  in  excess  of 
the  maximum  rate  allowed  by  the  ordinance; 
(2)  That  the  motorman  negligently  failed  to 
ring  the  bell  after  plaintiff  was  in  full  view 
of  him,  and  when  he  could  and  should  have 
warned  her  of  the  approach  of  said  car;  (3) 
that  the  motorman  negligently  failed  to  re- 
verse his  car,  and  thus  stop  it  and  prevent 
the  casualty.  The  fact  constituting  the  third 
allegation  of  negligence  was  proved  by  the 
motorman  of  the  car  himself,  and  the  issue 
upon  this  is  as  to  whether  he  saw  the  plain- 
tiff and  whether  the  car  could  more  effectu- 
ally have  been  stopped  by  reversing  the  lever 
and  shutting  off  the  electric  current,  or  by  ap- 
plying the  brakes,  as  he  testified  he  did.  Ac- 
cording to  the  evidence  in  behalf  of  the  plain- 
tiff she  had  started  from  her  home  on  Per- 
kins street  to  visit  her  daughter  and  also  to 
see  a  young  lady  about  some  sewing.  When 
she  reached  Broad  street  she  walked  along 
that  street  for  something  like  200  feet,  and 
was  on  the  point  of  crossing  over  when  a 
large  brewery  wagon  caused  her  to  stop  on 
the  sidewalk  until  it  passed.  As  It  passed  she 
looked  to  see  if  a  car  was*  approaching,  and 
none  was  in  sight  She  then  proceeded  slow- 
ly diagonally  across  the  street,  and  when  she 
had  gone  only  a  little  over  20  feet  she  was 
suddenly  overtaken  by  a  car,  which  came  up 
on  her  side,  slightly  to  her  rear,  and  knock- 
ed her  down,  ran  over  her  foot,  and  caused 
the  injuries  alleged  in  the  petition.  She  had 
looked,  not  more  than  three  seconds  before, 
for  a  car  from  the.  direction  from  which  the 


car  that  caused  her  Injuries  came,  and  none 
was  in  sight.  No  gong  was  sounded,  nor  was 
any  other  signal  of  the  approach  of  the  car 
given.  The  car  went  about  two  lengths  after 
running  over  her  foot,  and  then  backed  to 
where  she  was.  From  the  testimony  in  her 
behalf,  as  we  have  stated  above,  the  plaintiff 
was  entitled  to  a  recovery,  and  the  amount 
of  the  recovery  is  not  questioned.  It  Is  liabil- 
ity for  any  recovery  which  is  denied. 

It  is  not  within  our  power  to  declare  a 
verdict  contrary  to  the  evidence.     We  can 
only  declare  a  verdict,  for  lack  of  any  evi- 
dence to  support  it,  to  be  contrary  to  law. 
The  credibility  of  the  witnesses  is  a  matter 
wholly  for  the  Jury.    The  trial  judge  is  cloth- 
ed with  the  discretion  to  review  the  finding 
of  the  jury  upon  the  evidence,   where   the 
verdict  is  so  manifestly  contrary  to  the  great 
preponderance  of  the  testimony  as  to  fail  to 
meet  his  approval  or  as  to  be  contrary  to  his 
conscientious  judgment  as  to  the  justice  of 
the  cause ;  and  the  exercise  of  this  discretion 
will  not  be  controlled,  unless  abused.     But 
we  see  no  reascm  in  this  case  why  even  the 
trial  judge  should  have  disapproved  the  ver- 
dict upon  the  facts.    When  the  plaintiff  prov- 
ed her  injury  and  that  it  was  caused  by  the 
defendant  company,  the  presumption  of  neg- 
ligence arose  against  the  company,  which  it 
was  required  to  rebut    The  company  recog- 
nized this  in  the  very  clear  plea  filed  in  the 
case:      "(4)    Defendant,    further    answering, 
says  that  plaintiff  should  not  have  and  main- 
tain her  said  alleged  cause  of  action  because: 
(a)  The  injury  complained  of  was  the  result 
of  plaintiff's  own  negligence,    (b)  The  plain- 
tiff, by  the  exercise  of  ordinary  care  and 
diligence,  could  have  avoided  the  consequen- 
ces  of   defendant's   alleged   negligence,      (c^ 
Defendant  and  defendant's  servant  were  In 
the  exercise  of  all  ordinary  care  and  dili- 
gence at  the  time  and  place  of  the  alleged 
injury,     (d)  If  the  said  injury  was  not  the 
result  of  plaintiff's  own  negligence,  and  if 
plaintiff  could  not  have,  by  the  exercise  of 
ordinary  care  and  diligence,  avoided  the  con- 
sequences of  defendant's  alleged  negligence, 
then  the  injury  was  the  result  of  an  accident 
pure  and  simple,  for  which  the  company  can- 
not be  held   responsible."     The  defendant's 
defense  was  threefold.    Under  paragraph  (c> 
it  attempted  to  rebut  the  presumption  of  neg- 
ligence.   Paragraphs  (a)  and  0>)  averred  that 
the  plaintiff  could  not  recover  on  account  of 
her  own  negligence,  and  paragraph  (d)  plead- 
ed that  the  Injury  was  the  result  of  an  ac- 
cident '  In  support  of  this  defense  the  de- 
fendant Introduced  testimony  that  the  plain- 
tiff came  immediately   from  behind  a  beer 
wagon,  where  it  was  impossible  for  the  de- 
fendant's servant  to  see  her,  and  negligently 
and  recklessly  stepped  on  the  track  immedi- 
ately in  front  of  the  car,  so  suddenly  that 
the  motorman  was  powerless  to  prevent  the 
catastrophe  which  ensued,  and  that  after  her 
presence   was   observed   the   motorman   did 
everything  in  his  power  to  stop  the  car,  and 
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employed  the  best  known  agency  for  that  pur- 
pose. 

The  testimony  in  behalf  of  the  defendant, 
while  It  does  not  appear  to  us  to  be  any 
more  definite  or  positive  than  that  in  behalf 
of  the  plaintiff,  would  have  defeated  any 
recovery  by  the  plaintiff  if  the  jury  had 
elected  to  credit  it  In  preference  to  the  testi- 
mony of  the  plaintiff.  In  the  exercise  of 
their  prerogative  they  did  not  see  proper  to 
believe  it.  By  their  verdict  they  found  that 
the  evidence  for  the  defendant  was  not  suf- 
ficient to  remove  the  burden  cast  upon  it 
We  should  have  disposed  of  this  phase  of 
the  case  much  more  summarily,  but  for  the 
earnest  sincerity  and  marked  ability  with 
which  it  was  argued  by  the  learned  counsel 
for  the  plaintiflT  in  error.  We  think,  how- 
ever, that  the  learned  counsel  lost  sight  of 
the  fact  that  the  plaintlfTs  prima  facie  case 
— that  is,  her  injury,  and  that  it  was  caused 
by  the  car  of  the  defendant — was  uncontra- 
dicted, and  that  thus  the  burden  of  pnoof 
thereafter  was  not  upon  the  plaintiff.  It 
was  cast  upon  the  defendant,  and  the  Jury 
bad  ttie  right  to  require  that  the  defendant 
remove  the  presumption  of  negligence  aris- 
ing by  operation  of  law  by  the  preponder- 
ance of  the  testimony.  The  same  rule  ap- 
plies to  the  three  allegations  of  negligence 
as  to  which  the  plaintiff  in  error  complains 
as  to  the  paucity  of  the  proof.  While  the 
plaintiff  can  only  recover  on  the  special 
grounds  of  negligence  alleged,  still,  when 
she  has  shown  the  injury  and  that  it  was 
caused  by  the  car  of  the  company,  all  of  the 
allegations  of  negligence  stand  proved  until 
they  are  rebutted  by  proof  in  behalf  of  the 
defendant  The  plaintiff  could  recover  on  one 
allegation  of  negligence  successfully  establish- 
ed, although  the  proof  might  be  insufficient  to 
show  a  number  of  others  which  are  alleged. 
But  under  the  presumption  of  negligence 
and  the  rule  laid  down  in  the  Neely  Case, 
56  Ga.  540,  all  acts  of  negligence  properly  al- 
leged in  the  petition  must  be  disproved  by 
the  defendant  after  it  has  been  established 
that  the  injury  was  caused  by  the  defend- 
ant railroad. 

2.  The  sixth,  seventh,  and  eightb  grounds 
of  the  motion  all  complain  of  alleged  errors 
of  the  trial  Judge  in  the  admission  of  evi- 
dence, and  will  be  treated  together.  The 
witness  Smytbe  was  permitted  to  testify  as 
to  certain  experiments  made  by  him  as  to 
the  speed  of  a  car  on  the  defendant  com- 
pany's tracks  running  on  a  different  day  and 
not  at,  but  near,  the  scene  of  the  casualty. 
This  witness  also  made  certain  measure- 
ments with  reference  to  certain  distances 
and  certain  calculations  to  ascertain  the  hy- 
pothenuse  of  a  right-angled  triangle,  which 
the  plaintiff  testified  to  be  approximately  the 
path  by  which  she  crossed  from  the  side- 
walk to  the  street  car  track.  Objection  was 
made  to  this  testimony,  upon  the  ground 
that  it  was  irrelevant,  for  several  reasons 
stated   in  the  motion.     For  obvious  reasons 


the  admission  of  experimental  testimony 
must  largely  rest  in  the  discretion  of  the 
trial  Judge,  and  the  exercise  of  this  discre- 
tion will  not  be  controlled,  unless  it  is  man- . 
ifestly  abused.  It  is  to  be  borne  in  mind 
that  the  weight  to  be  attached  to  such  testi- 
mony, as  in  the  case  of  expert  testimony,  is 
wholly  with  the  Jury,  and  varies  greatly  ac- 
cording to  the  circumstances  of  different 
cases.  It  might  appear  that  the  speed  of 
a  street  car  at  a  different  time  and  place 
was  irrelevant,  and  yet  If  it  appeared,  as  it 
does  in  this  case,  that  both  cars  were  of  the 
same  company,  operated  in  the  same  manner, 
and  traversing  a  point  only  about  200  feet 
from  the  spot  where  the  accident  was  alleged 
to  have  occurred,  evidence  as  to  the  exact, 
speed  of  such  a  car  might  aid  the  Jury  in  at 
least  determining  the  conflict  as  to  the  9peed 
upon  the  occasion  under  investigation,  es- 
pecially when  the  witness  testified  that,  so 
far  as  he  could  Judge,  the  cars  which  were 
being  compared  ran  at  about  the  same  rate 
of  speed.  It  is  not  held  to  be  objectionable 
to  allow  a  witness  to  testify  to  his  opinion 
of  the  speed  of  a  lK>rse,  a  train  of  cars,  and 
various  movable  objects.  The  Jury  can  give 
this  opinion  Just  such  weight  as  they  think 
proper,  Judging  It  by  the  circumstances  and 
the  opportunities  enjoyed  by  the  witness  for 
forming  a  correct  opinion.  We  should  think 
that  the  method  adopted  by  the  witness  in 
this  case  was  really  preferable  and  likely  to 
be  more  correct  than  the  mere  imaginary 
conception  of  speed  ordinarily  presented  by 
the  opinion  of  witnesses.  Such  testimony 
might  not  be  relevant  as  to  the  testimony  of 
some  witnesses,  but  would  be  relevant  if  it 
was  corroborative  of  the  testimony  of  even 
one  witness.  Nor  was  the  testimony  irrele- 
vant because  the  car  was  timed  at  Perkins 
street,  because,  according  to  the  testimony 
of  the  plaintiff,  the  Jury  can  only  Infer  that 
the  car  came  from  that  direction  upon  the 
plaintiff  without  stopping  or  slacking  speed. 

There  is  no  merit  In  the  objection  to  the 
admission  by  the  court  of  evidence  as  to  the 
number  of  feet  in  a  mile  or  the  number  of 
seconds  in  an  hour.  This  evidence  was  of 
probative  value  in  enabling  the  Jury  to  con- 
sider the  measurements  made,  applying  it  to 
the  testimony  as  to  the  speed  of  the  car  to 
determine  the  probable  weight  to  be  attach- 
ed to  the  conflicting  statements  of  the  differ- 
ent witnesses  as  to  what  transpired  immedi- 
ately previous  to  the  injury  to  the  plaintiff. 
Logically  relevant  facts  are  always  admis- 
sible.   Wigmore  on  Evidence,  ft  29. 

Judgment  affirmed. 


(S  QfL  App.  480) 

IXXJKHART  V.  STATE.    (No.  913.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  BuBOULBY  — What  Constitutes  —  Break- 
ing. 

The  evidence  fully  established  that  the  de- 
fendant was  guilty  of  the  theft  of  the  whisky 
The  testimony  showed  that  the  defendant  en- 
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tered  the  bonae  In  question  through  an  open 
door,  and  that  he  went  out,  after  committing 
larceny,  through  a  back  window.  Breaking 
out  is  not  burglary.  White  y.  State,  51  Ga.  285. 
[Ed.  Note.— For  cases  in  point;  see  Cent.  Dig. 
vol.  8»  Burglary,  ft  11.] 

2.  Same. 

One  may  be  guilty  of  bur^^lary  as  to  a  room 
or  apartment  in  a  house,  portions  of  which  are 
open  to  the  public,  where  such  force,  how- 
ever slight,  as  may  be  suflScient  to  effect  an  en- 
trance,  is  used  in  entering  either  a  room  or  any 
other  division  of  such  public  house.  Daniels  v. 
State,  78  Ga.  98,  6  Am.  St  Rep.  238.  But  as 
to  a  private  dwelling  house  a  breaking  into  the 
house  is  necessary  to  be  shown,  in  order  to  con- 
stitute a  burglary.  The  breaking  and  entering 
of  one  of  the  rooms  of  such  private  dwelling 
bouse,  where  the  entrance  into  the  house  is  ac- 
complished without  breaking,  is  not  burglary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Burglary,  §  12.] 

3.  IWDTCTMENT— Conviction  of  Included  Of- 
fense. 

Although  the  accusation  and  the  evidence 
make  a  case  of  burglary,  yet,  if  they  also  make 
a  case  of  larceny  from  the  house,  the  defend- 
ant may  be  convicted  of  the  latter  offense. 
Green  v.  State,  119  Ga.  120,  45  S.  E.  990  (1). 

[Ed.  Note.— For  cases  in  bouit,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  608.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Tlfton;  R.  Eve, 
Judge. 

Bob  Lockbart  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

J.  B.  Murrow  and  Jno.  J.  Murray,  for  plain- 
tiff in  error.  W.  J.  Wallace,  SoU  for  the 
State. 

RUSSELL,  J.    Judgment  affirmed. 


(3  Ga.  App.  477) 

CARTER  V.  STATE.     (No.  880.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  RoBBKBT— Verdict. 

On  an  indictment  charging  robbery  by  force 
and  intimidation,  a  verdict  can  be  legally  found 
for  both  grades  of  the  crime,  or  for  either,  as 
may  be  shown  by  the  evidence;  and  a  charge 
to  this  effect  is  not  erroneous.  Harris  v.  State, 
1  Ga.  App.  136,  57  S.  E.  937 ;  Long  v.  State, 
12  Ga.  293 ;  Lampkin  v.  State,  87  (Sa.  516,  13 
S.  E.  523. 

2.  Same— Robbery  by  Force— Evidence. 

Where  one,  in  an  attempt  to  commit  lar- 
ceny from  the  person,  is  caught  by  his  intended 
victim  with  his  hand  in  bis  pocket,  and  a  strug- 
gle then  ensues  for  the  possession  of  money  con- 
tained in  the  pocket,  the  former  endeavoring  to 
take  the  money  therefrom  and  the  latter  resist- 
ing the  effort,  and  the  monev  is  finally  taken 
from  the  pocket  violently  and  by  the  infliction 
of  physical  injuries,  the  crime  is  not  larceny 
from  the  person,  but  robbery  by  force.  The  at- 
tempted larceny  becomes  robbery,  when  force 
and  violence  is  used  to  complete  the  unlawful 
act.    Burke  v.  Stete,  74  Ga.  372. 

3.  Same. 

This  case  is  distinguished  on  the  facts  from 
the  case  of  Fanning  v.  State,  66  Ga.  167.  In 
that  case  the  force  was  used  by  the  criminal  to 
keep  possession  of  the  property  after  he  had 
surreptitiously  taken  it  from  the  pocket  of  the 
prosecutor,  and  when  the  latter  endeavored  to 
retake  it  In  this  case  the  force  was  used  to 
take  the  property  from  the  person  of  the  prose- 


cutor by  violence  and  by  overcoming  his  nmat- 
ance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dis. 
vol.  42,  Robbery,  §§  6-8.] 

4.  Sake— Evidence. 

No  error  of  law  was  committed,  and  the 
verdict  is  fully  supported  Ji>y  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  G^.  T.  Cann,  Judge. 

L.  (3.  Carter  was  convicted  of  robbery,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  error.  W. 
W.  Osborne,  Sol.  Gen.,  for  the  State. 

HILLb  C.  J.    Judgment  affirmed. 


(S  Ga.  Appw  47») 
BROWN  V.  STATE.    (No.  911.) 
(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Criminal    Law  —  Tbial  —  EIxclusion    of 
Evidence— Exception. 

*  An  exception  to  the  refusal  of  the  conrt  to 
allow  a  question  to  be  asked  of  a  witness  must 
usually,  in  order  to  present  a  meritorious  as- 
signment of  error,  show  that  the  trial  court 
was,  at  the  time  of  the  ruling,  informed  of  the 
answer  anticipated. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  I^w,  §§  1593-1596.] 

2.  Sake— CoNii»siON8. 

Confessions  or  inculpatory  statements  are 
not  inadmissible  in  evidence,  if  voluntarily 
made,  althousrh  the  defendant  be  under  arrest  at 
the  time ;  and  this  is  true,  whether  the  arrest  be 
legal  or  illegal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  ft$  1167-1171.] 

3.  Same— Evidence. 

The  evidence  fully  authorized  the  convic- 
tion. 
(Syllabus  by  the  0>urt.) 

Error  from  City  Court  of  Tlfton;  R.  Eve. 
Judge. 

Claudia  Brown  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Robley  D.  Smith,  for  plaintiff  In  error.  W. 
J.  WalUce,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(S  Qa.  App.  41:- '. 
VARNER  V.  THOMPSON  et  a!.  (No.  350.) 
(Court  of  Appeals  of  Georgia.     Jan.  27,  1908.) 

1.  OrFiCERs— Liability— Judicial  Officers. 

One  who  is  merely  de  facto  a  judicial  of- 
ficer is  not  personally  liable  for  the  exercise  of 
judicial  functions,  even  though  his  acts  be  cor- 
rupt. One,  however,  who  affects  or  purports  to 
act  by  virtue  of  authority  api)ertaining  to  an 
office,  which  does  not  in  fact  exist,  is  personal- 
ly liable  for  his  acts. 

2.  HiOHWATs— Work  on  Road  bt  Taxpayers 
—Authority  to  Compel. 

The  recommendation  by  the  grand  jury  of 
a  county  that  the  alternative  road  law  be  adopt- 
ed makes  such  road  law  immediately  operative, 
and  divests  the  road  commissioners  of  all  power 
to  try  or  punish  defaulters  for  failure  to  work 
the  public  roads,  and  any  process.  Judgment, 
or  order  thereafter  issued  by  the  road  commis- 
sioners, in  conformity  with  secticm  547  of  the 
PoliUcal  Code  of  1895,  is  void. 
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8w~  Saioe  —  Gbaxvd  Jubt  — Quasi  Legislativ* 
F*ijNcnoN8  WITH  Reference  to  Roads— 
Repobt— Con  strtjction  . 

Section  583  of  the  Political  Code  of  1895 
delegates  quasi  legislative  functions  with  ref- 
erence to  roads  to  the  grand  jury.  Where  the 
recommendation  of  a  grand  jury  is  attacked  for 
informality,  indefiniteness,  or  ambiguity  of  ex- 
pression, efifect  will  be  given  to  the  apparent 
intention  and  the  object  sought  to  be  attained 
by  the  grand  jury.  A  report  returned  in  lbs 
general  presentments  of  a  grand  jury,  which  con- 
tains the  language,  "We  thought  it  best  to 
Tecommend  the  alternative  road  law  and  also 
that  the  convicts  be  worked  on  our  roads  as 
early  as  possible,"  when  adopted  by  that  body 
and  when  the  presentments  have  been  returned 
into  court  and  received,  operates  as  an  adoption 
of  the  alternative  road  law. 
4.  Highways— Work  on  Road  bt  Taxpatebs 

— AUTHOBITY  to   COMPEL. 

.  When  the  road  law  is  adopted  by  the  rec- 
ommendation of  the  grand  jury,  road  commis- 
sioners cease  to  exist  in  that  county,  and  an 
exercise  of  any  Judicial  function  whatever  by 
those  persons  who  may  previously  have  been 
road  commissioners  becomes  legally  impossible.   . 

&  Same. 

Where  such  persons,  after  the  recommenda- 
tion of  the  grand  jury,  putting  the  alternative 
road  law  into  effect,  attempt  to  exercise  itididal 
or  official  functions,  they  are  individually  and 
personally  liable  for  their  acts.  And  a  peti- 
tion which  alleges  that  said  former  commis- 
sioners, knowing  that  they  had  no  authority, 
with  intent  to  injure  and  damage  a  petitioner, 
unlawfully  arrested  and  imprisoned  him  in  the 
common  jail,  sets  forth  a  good  cause  of  action, 
and  should  not  be  dismissed  on  demurrer. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester;  Frank 
Park,  Judge. 

Action  by  J.  M.  Vamer  against  L.  S.  Thomp- 
son and  others,  commissioners.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Payton  &  Hay,  for  plaintiff  in  error.  J. 
H.  Tipton,  for  defendants  in  error. 

RUSSELL,  J.  Vamer  brought  suit  in  the 
dty  court  of  Sylvester  against  Thompson  and 
others  for  damages  for  false  imprisonment 
The  defendants  demurred  to  the  petition  gen- 
erally and  specially,  and  the  court  sustained 
the  general  demurrer,  and  dismissed  the  ac- 
tion. It  appears  from  the  allegation  of  the 
petition  that  at  the  regular  April  term,  1006, 
of  Worth  superior  court,  the  grand  jury  rec- 
ommended that  the  alternative  road  law  be 
put  in  operation  in  Worth  county.  The  pe- 
tition further  alleged  that  on  August  20, 1906, 
the  defendants,  without  any  lawful  authority. 
Issued  a  warrant  against  the  plaintiff,  sign- 
ed by  themselves  as  commissioners  of  the 
fifth  district,  placed  said  warrant  in  the  hands 
of  the  deputy  sheriff  of  the  county,  and  di- 
rected his  arrest;  that  then  the  defendants 
falsely  set  themselves  up  as  road  commis- 
sioners of  said  county,  falsely  declared  peti- 
tioner a  road  defaulter,  and  demanded  of 
him  the  sum  of  |2;  that,  upon  his  refusal 
to  pay  said  sum,  the  defendants,  claiming  to 
be  conunissioners  of  the  fifth  district,  issued 
a  wrtt  of  mittimus,  by  virtue  of  which  the 
plaintiff  was  placed  in  the  hands  of  the  depu- 


ty sheriff  with  instructions  to  imprison  him 
for  10  days,  and  by  virtue  of  which  he  was 
imprisoned  until  his  discharge  upon  a  writ  of 
habeas  corpus.  In  the  sixth  paragraph  of  the 
petition  it  is  alleged  that  all  of  said  acts  of 
defendants  were  illegal  and  wholly  without 
authority  of  law,  and  were  done  in  bad  faith, 
and  that  the  imprisonment  was  illegal  and 
without  excuse.  The  petition  sets  up  the  adop- 
tion of  the  alternative  road  law,  and  that  be- 
tween the  date  of  recommendation  by  the 
grand  jury  and  the  date  of  the  imprisonment 
the  defendants  had  not  received  any  author- 
ity from  the  board  of  commissioners  of  roads 
and  revenue  of  Worth  county,  authorizing 
them  to  take  any  steps  regulating  the  work- 
ing of  the  public  roads  or  controlling  the 
hands  subject  to  road  duty  in  said  district, 
and  their  acts  were  wholly  without  tegal  au- 
thority, knowingly  so,  and  said  acts  were 
done  to  injure  and  damage  petitioner.  The 
petition  further  alleges  that  the  road  over- 
seer by  whom  petitioner  was  summoned  to 
work  had  never  been  furnished  with  any 
list  of  road  hands,  including  petitioner. 

1.  It  is  well  settled  that  a  judicial  officer, 
even  one  who  is  only  de  facto  such,  is  not 
responsible  for  his  acts,  even  though  they 
be  willful,  malicious,  or  corrupt,  in  an  action 
for  damages,  brought  by  one  who  may  have 
been  injiu^d  by  the  exercise  of  his  judicial 
discretion  or  by  his  ignorance,  misconstruc- 
tion, or  misapplication  of  the  rules  of  law; 
but  according  to  the  allegations  of  the  peti- 
tion the  defendants  were  not  even  de  facto  ju- 
dicial oflicers. 

2.  The  action  of  the  grand  jury  of  Worth 
county  in  recommending  the  adoption  of  the 
alternative  road  law  withdrew  all  power 
from  the  road  commissioners  to  try  default- 
ers, and  all  authqrity  to  punish  for  failure  to 
work  the  roads.  In  the  provision  of  section 
583  of  the  Political  Code  of  1895  no  tribunal 
except  the  county  authorities  (either  the  or- 
dinary or  county  commissioners,  as  the  case 
may  be)  is  clothed  with  authority  to  try  or 
punish  road  defaulters.  The  power  conferred 
upon  the  proper  county  authorities  is  exclu- 
sive of  the  exercise  of  this  power  by  any  one 
else.  For  this  reason  the  effort  to  hold  the 
court,  as  well  as  the  several  judgments  and 
writs  issued  by  the  defendants  in  their  as- 
sumed capacity  as  road  commissioners  of  the 
fifth  district,  were  entirely  nugatory  and 
void.  According  to  the  allegations  of  the  pe- 
tition the  defendants  did  not  have  any  color 
of  authority. 

3.  It  is  insisted  that  the  language  used  by 
the  grand  Jury  in  their  general  presentment 
did  not  amount  to  such  a  recommendation 
as  would  effectuate  the  adoption  of  the  al- 
ternative road  law  in  Worth  county.  The 
recommendation  as  quoted  In  the  petition  is 
in  the  following  language :  "This  grand  Jury 
resolved  itself  Into  a  committee  of  the  whole 
to  investigate  and  report  upon  the  conditions 
of  the  public  roads,  and,  as  the  result  of  that 
investigation  and   report,   forces  us  to  say 
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that  we  are  behind  the  times,  and  not  In  line 
with  our  neighboring  counties  in  this  import- 
ant line  of  work,  and  to  remedy  our  back- 
ward condition  we  thought  it  best  to  recom- 
mend the  alternative  road  law,  and  also  that 
the  convicts  be  worked  on  our  public  roads 
as  early  as  possible."  It  can  be  admitted 
that  the  recommendation  could  have  been 
clothed  in  clearer  and  more  technical  lan- 
guage, and  yet  we  have  no  hesitation  in  hold- 
ing that  the  language  used  is  sufficient  to  con- 
vey the  Intention  and  declare  the  action  of 
the  grand  jury  in  the  premises.  The  supreme 
tests  as  to  whether  the  grand  jur;^  did  recom- 
mend the  road  law  is  to  be  determined  by 
whether  the  language  used  is  susceptible  of 
that  construction  and  not  reasonably  sus- 
ceptible of  any  other.  As  to  many  matters  of 
legal  legislation,  as  well  as  in  the  selection 
of  quite  a  number  of  local  officials,  it  has 
been  the  policy  of  our  state  to  constitute  the 
grand  Jury  into  a  miniature  local  legislature ; 
and  the  language  employed  in  their  acts  and 
proceedings  in  this  respect  is  to  be  construed, 
not  with  regard  to  the  merits  of  verbal  criti- 
cism, but  to  a  view  of  giving  effect  to  the 
manifest  Intention  of  that  body.  It  would 
have  been  more  correct. If  the  grand  Jury  had 
followed  the  statement  of  their  preamble,  by 
saying  that:  "We  hereby  recommend  the 
adoption  of  the  alternative  road  law  for 
Worth  county."  And  yet  no  other  reasonable 
deduction  can  be  drawn  from  the  words,  "we 
thought  it  best  to  adopt  the  alternative  road 
law,"  especially  as  the  reasons  why  this  step 
is  thought  wise  precede  this  language,  and 
the  words  employed  are  followed  by  a  recom- 
mendation that,  as  soon  as  possible,  the  con- 
victs be  used  on  the  public  roads.  From  this 
conclusion  of  the  recommendation  the  pre- 
sumption necessarily  arises  that  It  was  the 
intention  of  the  grand  Jury  at  the  April  term 
to  exercise  the  authority  conferred  on  that 
body  by  law  of  putting  the  alternative  road 
law  in  force,  because  there  Is  no  provision 
for  working  convicts  upon  the  public  roads 
in  counties  which  have  not  adopted  the  alter- 
native road  laws. 

4.  The  grand  Jury,  then,  having  recom- 
mended the  road  law,  it  became  effective 
thereafter  in  Worth  county  until  repealed, 
either  by  direct  vote  of  the  people  or  by  a 
contrary  recommendation  of  the  grand  Jury 
at  the  end  of  not  less  than  three  years.  Under 
the  operation  of  this  law  (Pol.  CJode  1895,  S 
584)  the  county  authorities  could  alone 
try  defaulters,  and  the  road  commissioners 
not  only  were  divested  of  all  of  the  authority 
conferred  by  section  589  et.  seq.  of  the  Polit- 
ical Code  of  1895,  but  they  actually  ceased  to 
exist  as  such,  and  would  have  no  further 
duties  in  connection  with  the  roads  unless 
the  same  individuals  as  citizens  should  be 
selected  by  the  county  authorities  as  their 
agents  or  servants  in  furtherance  of  the  par- 
ticular system  of  road  working  selected  in 
accordance  with  the  terms  of  section  576  of 
the  Political  Ck)de  of  1895.  In  any  event,  it  be- 


came, from  the  nature  of  the  case,  impos^ble 
for  these  defendants  to  exercise  any  Judicial 
functions  whatsoever. 

5.  The  defendants,  by  operation  of  law,  were 
at  the  time  of  the  alleged  trial  mere  individ- 
uals with  no  shadow  of  authority  nor  any  ex- 
cuse legally  for  any  of  the  acts  of  which  the 
plaintiff  complained;  and,  since  the  petition 
alleges  that  they  knew  they  had  no  authority 
and  that  their  acts  were  done  with  the  in- 
tention to  injure  and  damage  the  plaintiff, 
it  follows  that  the  petition  set  forth  a  cause 
of  action.  The  petitioner  would  be  entitled 
to  recover  for  the  willful  infraction  of  his 
personal  liberty,  for  his  arrest  and  imprison- 
ment, even  if  the  defendants  acted  ignorantly 
and  in  good  faith.  This  cannot  excuse  the 
defendants  or  defeat  their  liability  to  the 
plaintiff,  though  it  may  go  in  mitigation  of 
the  damages.  Under  the  allegations  of  the 
petition  the  plaintiff  is  entitled  to  recover 
nominal  damages  at  least,  and,  where  a  plain- 
tiff is  entitled  even  to  nominal  damages,  it  Is 
not  proper  to  dismiss  the  action  on  general 
demurrer.  Glenn  v.  Western  Union  Tel.  Ck)n 
1  Ga.  App.  821,  58  S.  E.  83. 

Judgment  reversed. 


(S  Ga.  App.  492) 
BROOKE  V.  LOUISVILLE  &  N.  B.  CO.  et  al. 

.(No.  468.) 

(Court  of  Appeals  of  Georgia.     Jan.  29,  1908.) 
Oabriers  —  Injury  to  rBEiGirr— Action  fob 

DaTLTAQICH-— V|gWTT|B 

In  a  suit  for  a  tort  under  Civ.  Code  1896, 
9  2298,  it  must  afiBrmatlvely  ai^ear  from 
the  evidence  or  from  inference  reasonably  de- 
.duclble  from  the  evidence  that  the  cause  of 
action  originated  in  the  county  where  the  suit 
is  filed.  There  being  no  such  evidence  in  this 
case,  the  suit  was  properly  dismissed  because 
jurisdiction  was  not  shown. 
(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  G.  W.  Brooke  against  the  Louis- 
ville &  Nashville  Railroad  Company  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  brings 
error.    Aflarmed. 

Payne,  Jones  &  Jones,  for  plaintiff  in  er- 
ror. Jos.  B.  &  Bryan  CMmming  and  Sanders 
McDaniel,  for  defendants  in  error. 

HILL,  C.  J.  The  plaintiff  in  error  shipped 
a  car  load  of  com  from  Nashville,  Tenn.,  to 
his  order,  "notify  R.  C.  Robson,"  at  Milledge- 
ville,  Ga.  When  the  corn  arrived  at  Milledge- 
ville,  it  was  refused  by  the  party  to  be  noti- 
fied, because  of  its  damaged  condition,  and 
this  suit  is  brought  against  the  defendants 
in  error  as  the  last  connecting  carrier  receiv- 
ing the  com  as  in  good  order.  The  plain- 
tiff's petition  contains  two  counts.  The  first 
count  is  framed  under  section  2298  of  the 
Civil  Code  of  1895,  which  authorizes  the  re- 
covery of  damages  from  the  last  connecting 
carrier  receipting  for  the  goods  as  ii^  good 
order.    The  second  count  is  for  the  conver- 
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slon  of  the  com  by  the  defendanrs  in  error, 
because  they  allowed  the  consignee  at  Mll- 
led^yilte  to  examine  the  car  without  8ur^ 
rendering  the  bill  of  lading,  and  to  haul  one 
load  from  the  car;  their  agent  at  said  point 
of  destination  having  required  a  deposit  cov- 
ering the  draft  drawn  by  the  shipper  on  the 
consignee  in  lieu  of  the  surrender  of  the  bill 
of  lading.    At  the  close  of  the  plaintiff's  evi- 
dence, the  court  granted  a  nonsuit,  on  the 
ground,  as  expressed  in  its  order,  that  "the 
Jurisdiction  of  the  city  court  of  Atlanta  was 
not  shown."    Both  of  the  counts  in  the  peti- 
tion are  clearly  ex  delicto.    Section  2334  of 
the  Civil  Code  of  1S95  makes  an  exception  to 
the  general  rule  as  to  the  venue  of  suits  by 
declaring  that  "all  railroad  companies  shall 
be  sued  in  the  county  in  which  the  cause  of 
action  originated  by  any  one  whose  person  or 
property  has  been  injured  by  such  railroad 
company,   its   officers,   agents,   or   employes, 
for  the  purpose  of  recovering  damages  for 
such  injuries ;  and  also  on  all  contracts  made 
or  to  be  performed  in  the  county  where  suit 
Is  brought,  any  Judgment  rendered  in  any  oth- 
er county  than  the  one  in  which  the  cause  so 
originated  shall  be  utterly  void.    But  if  the 
cause  of  action  arises  in  a  county  where  the 
railroad  company,  liable  to  suit,  has  no  agent, 
then  suit  may  be  brought  in  the  county  of 
the   residence  of  such   company."     Lytle  v. 
.  Southern  Ry.  Co.,  3  Ga.  App.  — ,  59  S.  B. 
595;    McCall  v.  Central  of  Ga.  Ry.  Co.,  120 
Oa.   602,   48  S.   E.   157.    The  defendants  in 
error,  as  lessees  of  the  Georgia  Railroad,  are 
sued  in  this  case  for  the  alleged  injury  to 
plaintifiTs  personal  property.    If  the  injury 
was  done  in  this  state,  under  this  section  of 
the  Code,  the  suit  must  be  brought  in  the  coun- 
ty where  the  cause  of  action  arose,  and,  in- 
asmuch as   the   judgment  rendered  in  any 
other  county  than  that  in  which  the  cause  of 
action  arose  would  be  absolutely  void,  it  must 
affirmatively  appear  from  the  testimony  of 
the  plaintiff  either  that  the  damage  to  his 
property  was  done  outside  of  the  state  of 
Georgia,  or,  if  done  in  the  state,  that  it  was 
done  in  Fulton  county,  where  this  suit  was 
brought,  and  this  would  be  true,  although 
the  railroad  company  alleged  to  have  done 
this  injury  was  a  foreign  corporation.    This 
Is  well  settled.     Southern  Ry.  Co.  v.  Brodc, 
115  Ga.  721.  42  S.  E.  65;   Mitchell  v.  South- 
em  Ry.  Co.,  118  Ga.  845,  45  S.  E.  703 ;   Coak- 
ley  V.  Southern  Ry.  Co.,  120  Ga.  960,  48  S. 
D.   372;    Hazelhurst  v.   Seaboard  Air  Line 
Ry.,  118  Ga.  858,  45  S.  E.  703. 

On  the  first  count  of  his  petition,  the  im- 
perative burden  being  therefore  upon  the 
plaintiff  to  show  that  the  Injury  to  his  prop- 
erty occurred  In  Fulton  county,  if  there  was 
no  evidence  introduced  by  him  direct  or  cir- 
cumstantial which  proved  this  fact  or  tended 
to  show  the  fact  by  a  fair  and  reasonable  in- 
ference from  the  facts  proved,  the  judgment 
of  the  court  that  the  jurisdiction  was  not 
shown  was  required.  This  recessitates  a 
brief  review  of  the  evidence:    The  com  was 


shipped  from  Nashville,  Tenn.,  and  passed 
through  a  number  of  counties  in  Georgia  be- 
fore it  was  received  by  the  defendants  in  er- 
ror at  Atlanta.  In  Atlanta  it  was  received 
by  the  defendants  in  error  and  receipted  for 
as  in  good  order,  and  was  thereupon  trans- 
ported to  its  destination  at  Milledgevllle,  Ga. 
When  it  arrived  at  MlUedgeville,  it  was  re- 
fused by  the  consignee,  because  the  com  was 
in  bad  condition.  The  consignor  was  at  once 
notified  by  the  defendants  in  error  of  this  re- 
fusal, and  he  thereupon  directed  the  agent 
of  the  carrier  at  MilledgeviUe  to  reconsign 
the  com  to  him  at  Atlanta.  When  it  ar- 
rived in  Atlanta,  it  was  examined  by  an 
agent  of  the  consignor  and  found  in  a  dam- 
aged condition,  and  was  thereupon  sold  for 
the  purpose  of  reducing  the  claim  for  dam- 
ages. From  the  time  of  its  reception  at  At- 
lanta by  the  defendants  in  error  as  in  good 
order  and  its  return  from  MilledgeviUe 
back  to  Atlanta  in  bad  order,  about  a  month 
elapsed.  The  only  evidence  as  to  the  cause 
of  its  damaged  condition  when  received  at 
MilledgeviUe  was  the  opinion  of  the  expert 
of  the  company  that  it  was  shipped  at  Nash- 
ville before  it  was  cured.  When  it  arrived  in 
Atlanta  from  MilledgeviUe,  according  to  the 
testimony,  it  was  even  in  a  worse  condition 
than  when  examined  at  Miltedgeville,  and  a 
leak  in  the  car  through  which  the  water  ran 
in  to  the  com  was  the  reason  given  for  the 
damaged  condition.  There  was  no  evidence 
indicating  how  or  when  this  leak  in  the  car 
was  caused.  When  the  corn  left  Atlanta, 
the  defendants  receipted  for  it  as  in  good  or- 
der. This  receipt  is  conclusive  against  the 
company,  and  is  an  affirmative  fact  on  the 
question  of  jurisdiction.  When  the  com 
reached  MilledgeviUe,  it  was  in  bad  order. 
The  presumption,  therefore,  naturally  arises 
that  its  condition  had  changed  from  the 
time  of  its  reception  in  Atlanta  to  the  time  of 
its  delivery  to  its  destination  at  Milledge- 
viUe. The  railroad  runs  through  several 
counties  between  Fulton  county  and  Baldwin 
county,  and  it  is  impossible  to  say  or  to  in- 
fer from  the  evidence  in  what  county  the 
leak  occurred  and  the  damage  was  done  to 
the  corn.  It  is  contended  with  much  force 
by  the  very  able  attorney  for  plaintiff  in  er- 
ror that  there  was  sufficient  evidence  of  a 
circumstantial  character  to  go  to  the  jury 
tending  to  show  that  the  cause  of  action 
originated  in  Fulton  county.  This  contention 
is  based  upon  the  testimony  of  an  expert 
that  in  his  opinion  if  the  corn  was  in  good 
order  in  Atlanta,  and  the  car  in  which  it  was 
shipped  was  in  good  condition,  the  time  in- 
tervening between  its  shipment  from  Atlanta 
to  MilledgeviUe  and  its  return  to  Atlanta 
was  not  sufficient  to  have  caused  the  extent 
of  the  damage  to  the  grain.  It  is  contend- 
ed that  the  damage  must  therefore  have  orig- 
inated in  Atlanta,  or  at  least  the  jury  might 
so  infer.  It  is  conceded  by  counsel  for  the 
defendants  in  error  that  if  the  car  was  de- 


220 


60  SOUTHIIASTBRN  REPORTER. 


«G«. 


'ective  when  received  by  them,  or  if  the 
com  wa9  then  in  a  damaged  condition,  the 
Jurisdiction  of  the  city  court  of  Atlanta 
would  attach.  We  think  the  inference  which 
counsel  for  plaintiff  in  error  attempted  to 
draw  from  this  testimony  is  not  supported 
by  the  testimony  itself.  It  is  true  this  ex- 
pert witness  states  that  in  his  opinion  the 
com  would  not  have  germinated  in  the  30 
days  if  it  was  sound  when  shipped,  and  if 
it  was  shipped  in  a  dry  car.  He  does  not 
state  that  the  com  would  not  have  germi- 
nated in  a  much  shorter  time,  although 
sound  when  shipped,  if  the  car  bad  become 
defective,  and  the  water  had  run  in  on  the 
corn. 

The  plaintiff  In  error  relies  upon  the  deci- 
sion of  the  Supreme  Court  In  Central  R.  Co. 
V.  Pickett.  87  Ga.  734,  13  S.  B.  750,  in  sup- 
port of  his  contention  that  the  defendants 
are  liable  to  suit  for  the  damage  In  Fulton 
county  if  the  Jury  could  infer  from  the  tes- 
timony of  the  expert  that  the  defective  ccm- 
dltion  of  the  car  existed  in  Fulton  county 
when  the  defendants  in  error  received  the 
car  from  their  connecting  line,  as  this  de- 
fective condition  contributed  to  the  injury  of 
the  com.  This  would  unquestionably  be  true 
if  such  an  Inference  could  be  fairly  and  rea- 
sonably drawn  from  the  testimony;  but,  as 
stated,  we  think  such  an  Inference  could  not 
be  reasonably  deduced  from  the  expert's  evi- 
dence. We  conclude,  therefore,  that  there 
was  no  evidence  or  reasonable  deduction  from 
the  evidence  that  the  cause  of  action  origi- 
nated in  Fulton  county. 

2.  It  is  insisted  in  the  next  place  by  the 
plaintiff  in  error  that  the  first  count  of  the 
declaration  is  susceptible  of  being  construed 
equally  as  an  action  upon  contract  or  an  ac- 
tion In  tort,  and  that,  not  having  been  de- 
murred to,  the  plaintiff  would  have  the  right 
to  treat  it  as  a  suit  upon  contract  (Central  R. 
Co.  V.  Pickett,  supra);  and  that  if  so  constru- 
ed, the  city  court  of  Atlanta  would  have  Juris- 
diction of  the  case  as  the  contract  was  made 
in  Blilton  county.  This  would  be  unquestion- 
ably correct  if  the  petition  were  susceptible 
of  such  construction,  but  the  only  possible 
construction  of  this  count  is  that  it  Is  a  suit 
in  tort  for  damages  to  personal  property  re- 
ceived by  the  last  connecting  carrier  as  In 
good  order.  Of  course,  the  plaintiff  in  error 
could  have  proceeded  against  these  defend- 
ants in  error  upon  their  implied  contract  to 
safely  transport  the  com  from  Atlanta  to 
MUledgeville,  and  suit  could  have  been 
brought  in  such  form  either  in  Fulton  county 
where  this  contract  was  made,  or  in  Baldwin 
county,  where  the  contract  was  to  be  per- 
formed, or  he  could  have  sued  in  Baldwin 
county  for  a  breach  of  public  duty  in  failing 
to  deliver  the  grain  in  good  order;  but  he 
elected  to  sue  in  tort  under  Civ.  Code  1895, 
§  2298.  and  on  that  election  mvist  stand  or 
fall.  See,  also,  Jenkins  v.  Seaboard  Air  Line 
By..  3  Ga.  App.  — ,  59  S.  fii  1120. 


3.  The  second  count  in  the  petition  Is  for 
the  alleged  conversion  of  the  corn  by  the  de- 
fendants in>  error  in  allowing  the  consignee 
to  unload  a  small  portion  of  it.  If  this 
amounted  to  a  conversion,  the  venue  of  the 
suit  for  such  tort  was  in  Baldwin  county. 
Whethesr  the  conduct  of  the  defendants  in  er- 
rer  amounted  to  a  conversion  is  not  now  for 
consideration;  the  question  being  only  one 
of  Jurisdiction. 

Judgment  affirmed. 


a  Ob.  App.  496) 
COOLEY  V.  BERGSTROM  et  sL  (No.  548.) 
(Court  of  Appeals  of  Georgia.    Jan.  29.  1908.) 

1.  Wbit  of  Ereor— Review— Disposition. 

The  verdict  in  behalf  of  the  plaintiff  was 
required  by  the  evidence,  and  those  assignments 
of  error,  which  are  approved  by  the  trial  jad^t 
would  not  authorize  the  grant  of  a  new  trial. 

2.  Same  —  Harmless  Error  —  Admission  of 
Evidence. 

Where  a  party  to  a  case  on  trial  permits, 
without  objection,  the  introduction  of  irrelevant 
and  inadmissible  testimony,  the  refusal  of  the 
court  to  sustain  an  objection,  when  subsequent- 
ly urged  to  the  admission  of  substantially  the 
same  evidence  as  that  already  admitted,  will 
not  work  a  new  trial.  The  failure  to  object 
sooner  may  be  deemed  to  be  a  waiver  of  the  ob- 
jection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  4162.] 

3.  Tender— What  Constitutes. 

Readiness  to  tender  is  not  eqnlvaleat  to 
tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tender,  S§  29-32.] 

4.  Trial  —  Instructions  —  Assumption    of 
Fact. 

It  is  not  error  for  the  jud&:e  to  state  to  the 
jury  that  a  fact,  which  is  admitted  by  either 
party,  is  so  admitted,  provided  a  correct  state- 
ment of  the  admission  is  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  46,  Trial,  9  408.] 

5.  Same— Sufficiency. 

It  appears  even  from  the  excerpts  from 
the  charge  of  the  court  contained  in  the  motion 
for  new  trial  that  the  contentions  of  both  par- 
ties were  impartially  presented  to  the  jury. 

6.  Same— Matters  Not  Sustained  by  Evi- 
dence. 

The  trial  pidge  was  justified  in  not  pre- 
senting: to  the  jury  the  defendant's  pleas  of  re- 
coupment, rescission,  and  failure  of  considera- 
tion, inasmuch  as  the  evidence  would  not  have 
authorized,  in  any  view  of  the  case,  a  verdict 
in  favor  of  the  defendant  on  any  one  of  these 
pleas. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  46,  Trial,  S  597.] 

(Syllabus  by  the  Court.). 

Error  from  City  Court  of  Atlanta;  A,  B. 
Calhoun,  Judge. 

Action  by  A.  M.  Bergstrom  and  others 
against  G.  W.  Cooley.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Affirmed. 

Maddox  &  Sims,  for  plaintiff  in  error.  W. 
T.  Colquitt,  for  defendants  in  error. 

RUSSELL,  J.  The  defendants  In  error 
brought  an  action  against  the  plaintiff  in  er- 
ror to  recover  $175,  which  they  alleged  ths 
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defendant  owed  tbem  as  an  unpaid  balance  of 
$200,  for  which  latter  sum  they  sold  the 
plaintiff  in  error  certain  roast  beef  stand  and 
lunch  counter  privileges  for  the  year  1905, 
and  also  certain  personal  property  used  in 
carrying  on  said  roast  beef  stand  and  lunch 
counter.  Petitioners  alleged  that  the  $175 
became  due  upon  the  signing  of  the  contract 
by  the  Ponce  de  Leon  Amusement  Company, 
assenting  to  the  transfer  of  its  privileges  to 
the  defendant  The  defendant  by  plea  set  up 
tbat  the  plaintiffs  offered  to  sell  him  the 
roast  beef  stand  and  lunch  counter  privileges 
for  $200  representing  that  .they  owned  the 
bouse — that  is  to  say,  the  building  in  which 
the  stand  was  located — ^and  also  the  personal 
property.  Upon  investigation  the  defendant 
found  that  the  plaintiffs  did  not  own  the 
house,  and  could,  not  convey  title  to  it,  and 
that  they  had  no  right  or  authority  to  con- 
vey the  house  or  building.  He  did  not  know 
this  when  he  paid  the  $25;  and,  when  he 
found  out  that  the  plaintiffs  could  not  make 
him  title  to  the  building,  he  refused  to  go  on 
with  the  trade.  The  defendant  did  not  buy 
the  personal  property,  and  does  not  want  it, 
and,  besides,  it  is  worth  less  than  $25,  the 
amount  of  his  money  which  the  plaintiffs 
have,  and  refuse  to  return  to  him.  The  per- 
sonal property  is  now  and  always  has  been 
subject  to  the  demand  of  the  plaintiffs.  He 
denied  that  he  got  possession  of  the  building 
from  thQ  plaintiffs,  and  averred  that  posses- 
sion was  given  him  by  the  Ponce  de  Leon 
Amusement  Company,  under  a  contract  with 
that  company.  In  the  ninth  paragraph  of  the 
answer  he  further  says  he  contracted  with 
the  plaintiffs  for  the  purchase  of  the  build- 
ing, in  which  said  business  was  conducted, 
and  also  the  roast  beef  stand  and  lunch  coun- 
ter privileges,  including  the  personal  prop- 
erty, and  that  it  was  expressly  contracted 
that  the  building  itself  was  to  be  conveyed 
by  the  plaintiffs  to  him.  At  the  time  the 
trade  was  entered  into  he  did  not  know  the 
real  facts  as  to  ownership,  but  thought  that 
the  plaintiffs  owned  the  building,  and  under 
this  opinion  and  their  representation  that 
they  owned  It  he  paid  them  the  sum  of  $25. 
He  alleges  that  the  plaintiffs  still  have  this 
^25,  and  he  prays  Judgment  against  them 
for  said  sum,  with  interest  thereon.  He  al- 
leges, also,  that,  when  he  found  out  that  the 
plaintiffs  did  not  have  title,  he  refused  to 
have  anything  further  to  do  with  them,  and 
went  on  with  the  Ponce  de  Leon  Amusement 
Company,  and  rented  said  building  and  lunch 
counter  privileges  under  his  contract  with 
said  amusement  company.  Upon  the  trial  the 
Jury  found  a  verdict  for  the  plaintiffs  for  the 
amount  sued  for,  with  interest.  A  motion  for 
a  new  trial  was  made  and  overruled,  and  ex- 
ception is  taken  to  the  Judgment  overruling 
the  motion. 

1.  After  a  careful  review  of  the  evidence 
and  the  charge  of  the  court,  and  after  a  con- 
sideration of  the  17  grounds  of  the  motion 
for  new  trial,  we  are  satisfied  that  the  court 


committed  no  error  in  refusing  a  new  trial. 
The  evidence  in  behalf  of  the  plaintiffs  prov- 
ed their  case  as  laid,  and  was  evidently  pre- 
ferred by  the  Jury  to  the  evidence  in  behalf 
of  the  defendant  and,  while  there  were  some 
irregularities  and  minor  errors  in  the  trial 
of  the  case,  the  contention  of  the  defendant 
(now  plaintiff  in  error)  was  presented  by  the 
court  to  the  Jury  in  language  much  more 
favorable  than  he  was  entitled  to  under  the 
pleadings  and  the  evidence.  Several  of  the 
grounds  of  the  motion  are  by  the  explanatory 
notes  of  the  trial  Judge  virtually  disputed, 
and,  not  being  approved,  cannot  be  consider- 
ed. This  statement  applies  to  the  sixth,  sev- 
enth, and  eighth  grounds,  where  the  state- 
ment of  the  court  as  to  what  really  transpir- 
ed clearly  shows  that  there  is  no  merit  In  the 
assignments  of  error. 

2.  The  seventeenth  ground  of  the  motion 
fails  to  assign  error,  and  cannot  b&  consider- 
ed. But  even  if  the  objection  contained  In 
the  fifth  ground  had  been  improperly  over- 
ruled, the  plaintiff  in  error  can  derive  no 
benefit  therefrom,  for  the  reason  that  the  evi- 
dence thus  objected  to  had  already  been  ad- 
mitted without  objection.  Daughtry  v.  Sa- 
vannah &  Statesboro  Ry.  Co.,  1  6a.  App.  8d3, 
58  S.  E.  230  (3) ;  Payne  v.  Miller,  89  Ga.  78, 
14  S.  B.  026  (1) ;  Cox  v.  State.  64  Ga.  376, 
37  Am.  Rep.  76  (9). 

3.  The  ninth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  In  re- 
fusing to  allow  the  defendant  to  testify  that 
he  was  ready  at  all  times  to  tender  It  back 
to  the  plaintiffs.  There  was  no  error  in  this 
ruling.  The  testimony,  at  best,  related  mere- 
ly to  the  state  of  mind  of  the  defendant,  and 
did  not  tend  to  show  that  he  had  ever  actual- 
ly tendered  the  property  back,  as  would  have 
to  be  shown  to  be  relevant  to  the  defendant's 
plea.  The  objection  to  the  rejection  of  the 
conclusion  of  the  statement  of  the  defendant, 
"That  Is  what  Mr.  Rossman  told  me,  that 
Vaughn  did  not  own  the  building  and  could 
not  give  us  any  titie,"  is  palpably  without 
merit.  The  testimony  sought  was  clearly 
hearsay. 

4.  The  eleventh  ground  of  the  motion  avers 
that  the  court  erred  in  charging  the  Jury: 
"Cooley  admits  the  contract  he  made  with 
Vaughn,  one  of  the  plaintiffs."  We  find  no 
error  in  this  statement  of  the  court,  inas- 
much as  the  evidence  in  the  record  shows 
that  the  defendant  admitted  Just  what  the 
court  stated  to  the  Jury.  It  is  not  error  for 
the  Judge  to  state  to  the  Jury  a  fact  which 
is  uncontradicted  and  admitted.  The  assign- 
ments of  error  in  the  twelfth  ground  of  the 
motion  is  practically  of  the  same  nature  as 
that  in  the  eleventh.  The  court  charged  the 
Jury  that  "the  defendant  says  that,  when  he 
found  out  that  he  could  not  get  the  house, 
he  offered  to  throw  up  the  contract  if  the 
plaintiffs  would  return  him  the  $25."  Cooley 
swore:  "I  do  not  want  it  with  any  such 
trouble  or  disagreement,  and  I  want  my  $25 
back." 
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5.  The  thirteenth  and  fourteenth  grounds 
of  the  motion  complain  that  the  court  stressh 
ed  the  plaintiffs'  contentions,  and  neglected 
to  fully  present  defendant's  position  to  the 
Jury.  Exception  is  taken  in  the  thirteenth 
ground  of  the  motion  to  the  following  state- 
ment of  the  court,  immediately  succeeding 
the  extract  Just  mentioned  in  the  twelfth 
ground:  "The  plaintiffs  deny  all  this."  This 
statement  of  the  plaintifTs'  contention  is  al- 
leged to  be  error,  because  it  is  unsupported 
by  the  evidence  in  behalf  of  the  plaintiffs. 
An  examination  of  the  charge  of  the  court 
upon  tills  whole  subject,  portions  of  which 
are  quoted  in  the  twelfth,  thirteenth,  and 
fourteenth  grounds  of  the  motion,  shows  that 
in  this  portion  of  the  charge  the  judge  was 
presenting  to  the  Jury  the  contentions  of  the 
two  parties.  He  alternately  presented  the 
contention  of  one  party  and  then  of  the  other. 
The  claims  of  one  party  were  presented  as 
fairly  as  those  of  the  other.  Nothing  said  by 
the  court  can  be  construed  as  having  any 
tendency  to  impress  the  Jury  in  favor  of  one 
side  or  to  the  prejudice  of  the  other.  The 
brief  of  evidence  shows  tliat  the  plaintiffs 
did  deny  that  the  defendants  ever  offered  to 
"throw  up"  the  contract,  or  to  return  to 
plaintiffs  any  part  of  the  goods  the  defendant 
had  obtained  tram  them.  The  contention  of 
the  plaintiffs  was  that  the  defendant  obtain- 
ed the  concession  through  them,  and  had  nev- 
er at  any  time  offered  to  return  this  conces- 
sion. Indeed,  the  uncontradicted  evidence  on 
the  trial  was  that  the  defendant  never  at  any 
time  offered  to  restore  the  personal  property 
or  relinquish  the  concession  to  operate  the 
roast  beef  stand  and  lunch  counter  privileges 
at  Ponce  de  Leon  Spring.  The  exception  to 
the  court's  statement  of  the  plaintiffs'  con- 
tention, contained  in  the  fourteenth  ground 
of  the  motion,  is,  for  the  reasons  Just  above 
stated,  likewise  without  merit  An  inspec- 
tion of  the  excerpts  from  tlie  charge  of  the 
court,  brought  up  In  the  motion  for  new 
trial,  shows  that  the  contentions  of  both  par- 
ties were  clearly  and  impartially  submitted. 
See  Atlanta  Street  Ry.  Ck).  v.  Bagwell,  107 
Ga.  157,  33  S.  E.  191  (1) ;  Jordan  v.  Downs, 
118  Ga.  544,  45  S.  E.  439  (3).  The  instruc- 
tion of  which  complaint  is  made  in  the  fif- 
teenth ground  of  the  motion,  "You  can  look 
to  the  credibility  of  the  witnesses  and  their 
interest  and  want  of  interest,  and  also  their 
personal  credibility,  so  far  as  the  same  may 
appear  legitimately  from  the  trial,"  is  not 
apt  in  its  statement ;  but  we  do  not  thiok  the 
error  harmful  in  view  of  the  evidence  in  this 
case,  nor  is  it  probable  that  the  Jury  were 
misled,  as  insisted  by  counsel  for  plaintiff  in 
error,  into  believing  that  they  could  deter- 
mine the  credibility  of  the  witnesses  from 
outside  sources.  Instead  of  from  what  might 
legitimately  appear  on  the  trial.  The  repeti- 
tion of  the  rule  (correctly  stated,  in  the  sec- 
ond instance)  Immediately  preceding  the  use 
of  the  words,  "so  far  as  the  same  may  legiti- 
mately appear  from  the  trial,"  was  a  limita- 


tion upon  the  first  inapt  statement,  which  an 
ordinarily  intelligent  Jury  would  not  be  slow 
to  apprehend. 

6k  In  the  sixteenth  ground  it  is  insisted 
that  the  court  erred  in  submitting  to  the  jury 
the  defendant's  contention  that  he  was  entitl- 
ed to  recover  the  $25  which  had  been  paid 
by  him,  and  it  is  contended  that  this  omission 
of  the  court  must  have  impressed  the  jury 
that  the  court  attached  no  weight  to  the  de- 
fense of  the  defendant.  The  court  did  not  err 
in  this  respect  against  the  defendant  The 
error,  if  any,  was  against  the  plaintiffs.  The 
plaintiffs'  case  was  that  they  had  sold  the 
defendant  a  roast  beef  stand  and  lunch  coun- 
ter privileges  with  personal  property  used  to 
operate  said  lunch  counter  for  the  sum  of 
$200;  that  they  had  been  paid  $25  of  the 
amount  and  that  the  balance,  $175,  was  to 
be  paid  upon  the  signing  of  a  contract  by  the 
defendant  Cooley  with  the  Ponce  de  Leon 
Amusement  Company.  The  contention  of  the 
defendant  was  that  besides  the  concession 
to  run  the  roast  beef  stand  and  lunch  counter 
privileges  and  the  personal  property,  he  had 
also  bought  the  building  in  which  this  stand 
was  operated,  and  that  as  the  building  did 
not  pass  to  him  from  the  plaintiffs,  he  asked 
for  the  $25  he  had  paid  them.  The  court  in- 
structed the  Jury  that  if  the  plaintiffs  had 
sold  the  defendant  the  house  in  which  the 
stand  was  operated,  and  could  not  deliver 
the  building,  the  defenc^ant  was  entitled  to  a 
verdict  in  his  favor.  It  appears  from  the 
evidence  that  this  was  a  more  favorable  in- 
struction than  the  defendant  was  entitled  to 
receive.  The  plea,  in  so  far  as  the  $25  was 
concerned,  amounted  to  nothing.  It  cannot 
be  construed  as  a  plea  of  recoupment,  because 
it  does  not  set  out  any  damages  to  the  de- 
fendant from  the  breach  of  the  contract  It 
is  fatally  defective  as  a  plea  of  rescission,  be- 
cause the  defendant  does  not  offer  to  return 
the  plaintiffs  any  of  the  goods  or  rights  which 
he  secured  fiom  them,  and  thus  put  them 
back  in  the  position  they  occupied  before  the 
contract  was  made.  The  answer  of  the  de- 
fendant cannot  be  treated  as  a  good  plea  of 
failure  of  consideration,  because  the  value  of 
the  property  turned  over  by  the  plaintiffs  to 
him  is  not  alleged,  nor  is  the  value  of  the 
property  which  he  failed  to  get  sufficiently 
shown. 

The  judge  would  have  been  fully  justified, 
under  the  evidence  in  the  case,  in  making  no 
reference  whatever  to  the  $25.  In  our  view 
of  the  case,  the  uncontradicted  evidence  dis- 
closed by  the  contract,  which  the  defendant 
admitted  he  signed,  in  the  absence  of  any 
evidence  that  he  had  offered  to  restore  the 
concession  and  personal  property  he  received, 
leaving  all  other  evidence  out  of  considera- 
tion, required  the  verdict  found  by  the  jury. 
The  defense  offered  by  the  defendant  la  so 
plainly  without  merit  that  we  would  have 
been  justified  in  omitting  any  discussion  of 
the  points  upon  which  a  new  trial  is  asked. 

Judgment  affirmed* 
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C3  Ga.  App.  628) 

MULKET  ▼.  THOMPSON.    (No.  840.) 
(Coart  of  Appeals  of  Georgia.    Jan.  29.  1908.) 

1.  liiENS  —  Repaibb     to     Pbbsonaltt  —  En- 
forcement. 

Under  the  provisionB  of  section  2805,  Civ. 
GSode  1895,  mechanics  for  labor  done  and  ma- 
terial furnished  in  manufacturing  and  repairing 
personal  property  have  a  lien  which  may  be 
asserted  by  either  the  retention  of  the  property 
itself,  or,  if  the  property  is  surrendered,  the 
lien  may  be  asserted  by  record  of  the  claim  of 
lien  within  10  days  and  a  proceeding  to  fore- 
close, in  accordance  with  the  provisions  of  sec- 
tion 2816,  Cnv.  Code  1895. 

2.  Same— Failube  .TO  Recobd. 

A  failure  to  record  the  claim  of  lien  with- 
in 10  days  from  the  completion  of  the  labor  or 
the  furnishing  of  material  is  fatal  to  the  main- 
tenance of  alien,  where  possession  of  the  per- 
sonal propertv  manufactured  or  repaired  is  sur- 
rendered to  the  bailor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  32,  liiens,  S  29.] 

(Syllabus  by  the  CJourt) 

I2rror  from  Superior  Ck>iirt,  Early  County ; 
W.  C.  Worrill,  Judge. 

Action  by  J.  G.  Thompson  against  Bart 
Mulkey.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

R.  H.  Sheffield,  for  plaintiff  in  error. 
Oliver  &  Russell,  for  defendant  in  error 

RUSSELL,  J.  Thompson  foreclosed  a  me- 
chanic's lien  for  $20  on  a  buggy  belonging  to 
Mulkey  for  work  and  material  furnished  in 
repairing  Mulkey's  buggy.  Mulkey  arrested 
the  proceedings  by  counter  affidavit,  denying 
the  existence  of  the  lien  claimed.  Upon  the 
trial  in  the  justice's  court  the  plaintiff  testi- 
fied that  he  contracted  with  the  defendant 
to  repair  the  defendant's  buggy;  that  no 
price  was  agreed  upon;  that  he  did  certain 
work  and  furnished  certain  material  in  re- 
pairing the  same,  and  charged  the  defendant 
$30  for  the  work;  that  defendant  paid  him 
$10  and  agreed  to  pay  the  remainder  at  a 
future  date;  that  thereupon  he  surrendered 
the  buggy  to  the  defendant ;  that  afterwards, 
on  the  same  day  that  he  surrendered  pos- 
session, he  recorded  his  claim  of  lien  in  the  of- 
fice of  the  clerk  of  the  superior  court  of  Early 
wunty ;  and  that  the  work  on  the  buggy  had 
been  entirely  completed  three  or  four  weeks 
before  the  record  of  his  lien.  The  defendant 
introduced  no  testimony,  and  the  court  enter- 
ed judgment  against  Mulkey  and  his  security 
on  the  replevy  bond,  D.  S.  Sheffield,  for  $20 
and  costs.  Mulkey  carried  the  case  to  the  su- 
perior court  by  certiorari,  and  alleged  that  the 
judgment  of  the  justice  of  the  peace  in  fore- 
closing the  mechanic's  lien  was  contrary  to 
law,  because  the  evidence  showed  that  the 
possession  of  the  property  had  been  surren- 
dered by  the  plaintiff  before  recording  his 
claim  of  lien,  because  he  failed  to  record  his 
lien  within  10  days  from  the  time  that  the 
work  was  done  and  material  furnished,  and 
because  the  evidence  did  not  show  that  any 
demand  had  been  made  for  the  amount 
claimed  to  be  due.    The  judge  of  the  superior 


court  dismissed  the  certiorari,  and  exception 
is  taken  to  the  judgment  of  dismissal. 

Civ.  Code  1895,  S  2805,  gives  mechanics  of 
every  sort  a  special  lien  on  personal  proper- 
ty for  work  done  and  material  furnished  in 
manufacturing  or  repairing  the  same.  This 
lien  may  be  asserted  by  the  retention  of  the 
property,  or  the  mechanic  may  enforce  his 
lien  in  accordance  with  the  provisions  of 
section  2816  of  the  Civil  Code  of  1895,  al- 
though he  may  have  surrendered  possession. 
In  Hurley  v.  Bpps,  69  Ga.  613,  the  Supreme 
Court  construing  this  section  says:  "So  that 
the  law  is  that  the  mechanic  may  claim  the 
property  still,  and  so  assert  his  Hen  when  it 
is  levied  on.  If  he  wishes  to  sell  it  himself 
in  order  to  pay  himself,  then  he  must  fore- 
close before  selling,  under  section  1991  [Code 
of  1873];  but,  if  another  levies  on  it,  he  may 
arrest  the  proceeding  by  claim.  He  loses  his 
lien  If  he  delivers  possession  to  the  bailor." 
We  think,  therefore,  that  when  the  mechanic, 
in  this  case,  surrendered  possession  without 
having  recorded  his  claim  of  lien,  he  thereby 
elected  to  treat  the  debt  due  him  by  Mulkey 
as  an  ordinary  account,  and  lost  his  Hen. 
Under  the  terms  of  the  Code  section  constru- 
ed In  Hurley  v.  Epps,  supra  (now  Civ.  Code, 
§  2805),  which  is  not.  in  exactly  the  same 
verbiage  as  the  original  act  of  1873,  from 
which  it  was  taken,  a  mechanic  had  the 
right  to  elect  whether  he  would  retain  pos- 
session or  foreclose  his  lien.  He  could  do 
either.  But,  unless  he  elected  to  retain  the 
property^  l^e  would  lose  his  lien,  unless  the 
law  upon  the  subject  of  foreclosure  was 
strictly  complied  with.  The  lien  laws,  being 
in  derogation  of  the  common  law,  must  be 
strictly  construed,  and  section  2805  provid- 
ing 'that  these  mechanics'  liens  must  be  re- 
corded within  10  days  after  the  work  is  done, 
and  it  appearing  that  the  claim  of  lien  in 
this  case  was  not  recorded  for  three  or 
four  weeks  after  thr  repairs  were  completed, 
the  mechanic  could  not  surrender  the  proper- 
ty at  that  time  without  surrendering  also  his 
lien,  though  he  could  still  have  asserted  his 
lien  by  retention  of  the  property.  As  to  the 
exception  on  the  point  of  demand  not  being 
shown,  see  Langston  v.  Anderson,  69  Qa.  65. 

Judgment  reversed. 


(S  GkL  App.  51S) 
BUNN  et  al.  v.  HARGRAVES.    (No.  791.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  1906.)- 

1.  Pleading — ^Ahendmjent. 

Tliere  was  no  error  in  allowing  an  amend- 
ment to  the  petition  of  the  plaintiff,  alleging 
liability  of  the  same  defendants  to  the  same 
plaintiff  for  the  commissions  growing  out  of  the 
same  transaction  and  referring  to  the  same 
contract,  but  varying  the  statement  of  some  of 
the  stipulations  of  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  H  676-^83.] 

2.  Tbiaxt-Instructions. 

The  instructions  in  the  charge  of  the  court 
to  which  exceptions  are  taken  state  the  conten- 
tion and  issues  in  the  case.    If,  therefore,  more 
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specific  instructions  were  desired*  they  shoald 
have  been  requested. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di|r- 
vol.  46,  Trial  §$  628-641.] 

3.  New    Tbiai, —►  Newly    Discovered    Bvi- 

DENCB. 

The  newly  discovered  evidence  is  merely 
cumulative  and  impeaching.  It  therefore  af- 
fords no  ground  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  37,  New  Trial.  S§  218-220.1 

4.  Appeal— Review— Weight   of   Evidence. 

This  court  has  no  power  to  determine  that 
the  preponderance  of  the  evidence  is  in  favor  of 
one  party  to  a  cause  rather  than  the  ofher.  or 
to  award  a  new  trial  in  any  cs#e  where  there 
is  any  evidence  sufficient  to  support  the  verdict 
rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  3,  Appeal  and  Error,  §§  3928-3934.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Waycross;  J.  T, 
Myers,  Judge. 

Action  by  J.  A.  Hargraves  against  J.  R. 
and  T.  Bunn.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Leon  A.  Wilson  and  J.  L.  Sweat,  for  plain- 
tiffs in  error.  Jno.  C.  McDonald  and  Bennet 
&  Lambdin,  for  defendant  in  error. 


RUSSELL,  J.  J.  A.  Hargraves,  the  de- 
fendant in  error,  brought  suit  in  the  city 
court  of  Waycross  against  J.  R.  &  T.  Bunn, 
the  plaintiffs  in  error,  for  a  balance  of  $500 
alleged  to  be  due  as  commission  for  securing 
certain  options  on  sawmill  timber  as  set  out 
in  the  petition.  The  trial  resulted  in  a  ver- 
dict in  his  behalf;  a  motion  for  a  new  trial, 
made  by  the  plaintiffs  in  error,  was  over- 
ruled, and  tbey  have  brought  this  writ  of  er- 
ror to  review  that  judgment. 

In  his  original  .petition  Hargraves  alleged 
that  the  plaintiffs  in  error  contracted  to  pay 
him  $1,000  as  commission  for  his  services  in 
securing  an  option  on  th^^sawmill  and  timber 
of  one  Strickland,  and  also  on  the  timber  of 
one  Lowther.  In  an  amendment,  which  was 
allowed  by  the  court  on  the  trial  of  the  case, 
Hargraves  set  up  another  term  of  the  said 
contr.«ict  made  between  him  and  the  plaintiffs 
in  error  for  his  services,  which  term  had  been 
omitted  from  the  original  petition.  The  evi- 
jlence  on  behalf  of  the  plaintiff  in  the  court 
below  (which  was  believed  by  the  Jury,  as 
shown  by  their  verdict)  showed  as  follows: 
The  plaintiffs  in  error  were  sawmill  men,  and 
wanted  to  buy  a  tract  of  some  11,000  acres  of 
timber  from  one  Lowther  and  the  sawmill 
and  timber  holdings  of  one  Strickland,  and 
they  got  Hargraves  to  negotiate  these  deals 
for  them.  Hargraves  stated  to  them  that 
the  liO^vther  property  was  held  at  $18,000  and 
the    Strickland    property    at    $20,000.     The 


plaintiffB  in  error  were  not  willing  to  pay 
these  sums.  They  stated  that  they  were  will- 
ing to  invest  $35,000  in  the  two  properties.  In- 
cluding the  commission  of  Hargraves.  They 
agreed  that  if  Hargraves  would  buy  the  Low- 
ther property  for  $14,000,  and  get  a  written 
agreement  from  Strickland  to  sell  for  not 
over  $19,500,  they  would  pay  him  as  his  com- 
mission $1,000,  and  also  his  expenses.  Har- 
graves accepted,  but  stated  that  he  had  no 
idea  that  he  could  buy  from  Strickland  for 
less  than  $20,000,  and  suggested  that  an 
offer  of  $14,000  be  submitted  to  Lowther  for 
his  property  so  that  they  could  give  Strick- 
land $20,000,  if  necessary.  The  plaintiffs  in 
error  agreed  to  this,  and  further  agreed  that, 
if  Hargraves  could  secure  the  Lowther  prop- 
erty at  $14,000,  they  would  pay  him  $1,000 
for  that  deal  alone,  if  he  got  it  through. 
Lowther  was  wii*ed  and  the  deal  was  closed 
up  with  him  at  $14,000.  Hargraves  then  paid 
Strickland  $20,000,  and  secured  from  him,  in 
consideration  thereof,  a  written  cation  on  his 
mill  and  timber  holdings,  which  is  set  out  in 
the  record.  As  far  as  the  Strickland  deal 
was  concerned,  Hargraves  testified  positively 
that  all  he  was  to  do  was  to  get  a  written 
obligation  from  Strickland  which  he  (Har- 
graves) should  consider  would  hold  Strick- 
land to  the  trade,  and  that  he  did  so,  and 
that  he  turned  the  option  over  to  Mr.  J.  R. 
Bunn,  a  member  of  the  firm,  and  he  accepted 
the  option  and  made  no  objection  to  any  of 
its  terms,  and  has  had  it  in  his  possession 
ever  since.  Hargraves  was  to  do  nothing  else 
about  the  Strickland  trade,  except  to  get  the 
option,  and  he  was  then  entitled  to  his  com- 
mission whether  the  deal  was  closed  up  or 
not.  On  the  day  the  option  expired  Mr.  Bunn 
and  Mr.  Strickland  got  together,  and  Strick- 
land stood  ready  to  carry  out  his  trade. 
Bunn  offered  Strickland  $50  to  extend  the 
option  a  week  longer,  so  that  he  could  con- 
sider the  matter  further,  but  Strickland  re- 
fused to  do  so,  and  the  option  expired  with- 
out this  deal  being  closed  up.  The  Bunns 
paid  Hargraves  $500,  and  the  suit  was 
brought  for  the  balance  of  $500  due  under 
the  contract.  The  Jury  found  a  verdict  in 
favor  of  the  plaintiff,  as  above  stated. 

The  plaintiffs  in  error  insisted  in  their  mo- 
tion for  a  new  trial  and  in  their  brief  upon 
three  points  to  secure  a  reversal  of  the  court 
below:  (1)  That  the  court  erred  In  allowing 
the  plaintiff's  amendment;  (2)  that  the  court 
erred  in  the  charge  as  set  out  in  the  amend- 
ed motion  for  new  trial ;  (3)  that  a  new  trial 
should  be  granted  on  account  of  newly  dis- 
covered evidence,  as  set  out  in  the  amended 
motion  for  new  trial.  The  headnotes  sufi^ 
dently  state  the  opinion  of  the  court 

Judgment  affirmed. 
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(79  S.  C.  US) 

STATE  y.  LANIER. 

(Supreme  Ck>art  of  South  Carolina.    Feb.  18, 
190&) 

AOBIGULTUBR— AgBICUI^TUBAL  LIENS  —  STAT- 
UTES—PbOCEBDINGB  TO  Pebfbct— Necessity 
OF  Wbitinq. 

Civ.  Code  1902,  §  3058,  triyee  laborers  aa* 
aiating  in  making  any  crop  on  shares,  etc.,  n 
lien  thereon  for  the  amount  dne  them,  and  as 
between  such  laborers  there  shall  be  no  prefer^ 
ence.  Section  2715  requires  all  contracts  be- 
tween owners  of  land  and  laborers  to  be  wit- 
nessed by  one  or  more  disinterested  persons, 
and,  at  the  request  of  either  party,  to  be  exe- 
cuted before  a  magistrate ;  such  contract  to  state 
the  conditions  of  hiring,  shares  of  crops,  etc 
Defendant  was  indicted  for  unlawfully  dispos-' 
ing  of  a  crop  of  cotton,  raised  on  shares  by  W., 
under  an  oral  agreement  with  defendant,  without 
paying  W.  his  share  of  the  crop.  Held  that,  in 
order  to  create  a  lien  under  section  3058.  it  Is 
not  necessary  nnder  section, 2715,  unless  there  is 
a  request  thereto  by  either 'party,  that  the  con- 
tract be  in  writing,  if  It  is  witnessed  by  one 
or  more  disinterested  parties. 

(Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  2,  Agriealture,  fiS  26»  27.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Anderson  County;  Geo.  W.  Gage, 
Judge. 

William  F.  Lanier  was  indicted  for  unlaw- 
fully disposing  of  property  upon  which  there 
was  a  laborer's  lien.  From  a  Judgment  for 
defendant  on  demurrer,  the  state  appeals. 
Reversed. 

J.  E.  Hoggs,  for  the  State.  Martin  &  Earle, 
for  respondent 

GARY,  A.  J.  This  is  an  appeal  on  the  part 
of  the  state  from  an  order  sustaining  a  de- 
murrer to  the  indictment  charging  the  de- 
fendant with  disposing  of  property  unlaw- 
fully upon  which  there  was  a  lien  for  labor. 
The  record  states  that  Asbury  White  made  a 
crop  during  the  year  1905  as  laborer  under 
contract  with  defendant  Under  the  terms  of 
the  contract  the  defendant  agreed  to  pay 
White  one-half  of  all  crops  raised  by  him. 
White  performed  his  part  of  the  contract 
The  defendant  sold  all  the  cotton  raised  by 
White  during  the  year.  White  alleged  that 
In  October,  1905,  the  defendant  sold  one  bale 
of  cotton  raised  by  him,  weighing  572 
pounds,  for  which  defendant  received  $57.- 
20,  and  did  not  pay  to  him  his  half,  to  wit, 
$28.6a  The  indictment  is  for  selling  said 
cotton,  and  refusing  to  pay  the  wages  to 
White,  or  depositing  the  amount  of  the  debt 
with  the  clerk  of  the  court,  as  required  by 
statute. 

Ttie  defendant  demurred  to  the  indictment 
on  the  ground  that  as  the  contract  between 
the  landlord  and  laborer  was  not  in  writing, 
there  was  no  lien  under  the  statute.  His 
honor,  the  presiding  Judge,  sustained  the  de- 
murrer under  the  authority  of  Hair  v.  Blease, 
8  S.  C.  63.  In  that  case  the  court  had  un- 
der oonsideration  the  following  provisions 
of  the  act  of  1868  (14  St  at  Large,  p.  227, 
now  section  2715  of  the  Code  of  Laws  of 
1902):  ''All  contracts  made  between  owners 
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Of  land,  their  agents,  administrators,  or  ex- 
ecutors, and  laborers,  shall  be  witnessed  by 
one  or  more  disinterested  persons,  and,  at  the 
request  of  either  party,  be  duly  executed  be- 
fore a  magistrate,  whose  duty  it  shall  be,  to 
read  and  explain  the  same  to  the  parties. 
Such  contracts  shall  clearly  set  forth  the 
conditions,  upon  which  the  laborer  or  labor- 
ers engaged  to  work,  embracing  the  length  of 
time,  the  amount  of  money  to  be  paid,  and 
when;  if  it  be  on  shares  of  crops,  what  por- 
tion of  the  crop  or  crops."  Also  the  third 
section  thereof  which  provides:  **That  when- 
ever laborers  are  working  on  shares  of  crops, 
or  for  wages  in  money  or  other  valuable  con- 
sideration, they  shall  have  a  prior  lien  on 
said  crop  or  crops,  in  whosoever  hands  it 
may  be.  Such  portion  of  the  crop  or  crops 
to  them  belonging,  or  such  amount  of  mon- 
ey or  other  valuable  consideration  due,  shall 
be  recoverable  by  action,  in  any  court  of  com- 
petent jurisdiction."  The  court  ruled  that 
the  laborer  did  not  have  a  lien  on  the  crop, 
as  the  contract  for  labor  was  not  reduced  to 
writing..  In  the  case  cf  Huff  v.  Watkins,  18 
S'.  C.  512,  the  court,  in  construing  the  pro- 
visions of  the  act  of  1809  (incorporated  in  the 
Code  of  Laws  as  section  2715),  used  this 
language:  "If  this  controversy  grew  out  of 
an  effort  by  the  appellant  to  enforce  the 
remedy  prescribed  in  the  act,  and  with  ref- 
erence to  a  contract  claimed  to  have  been 
made  under  it  then  we  would  not  say,  but 
that  it  should  have  been  made  either  in  icrU- 
ing  or  witnessed  hy  one  or  more  disinterested 
toitnesses,*^  Again,  In  reviewing  the  case  of 
Daniel  V.  Swearingen,  6  S.  O.  304,  24  Am. 
Rep.  471,  the  court  said :  '*In  the  latter  case 
it  was  held  that  a  contract  made  under  the 
act  even  need  not  necessarily  he  in  toritinff, 
unless  required  6?/  one  of  the  parties,  *  *  * 
It  would  seem,  then,  from  these  cases,  and 
especially  from  the  case  of  Daniel  v.  Swear- 
ingen, that  there  may  be  two  classes  of  con- 
tracts in  su<*  cases— one  under,  the  statute, 
and  one  at  common  law,  each  having  its  own 
remedy  for  a  violation — the  classes  under 
the  statute  to  be  in  writing,  if  required  6ff 
either  of  the  parties,  otherwise  not,  but  by 
the  express  terms  of  the  statute  to  be  wit- 
nessed by  disinterested  persons.*"  (Italics 
ours.)  It  will  thus  be  seen  that  the  subse- 
quent Interpretation  of  said  act  was  different 
from  that  which  had  been  placed  upon  it  in 
the  case  of  Hair  v.  Blease,  8  S.  C.  63. 

The  provisions  of  the  statute  conferring 
upon  the'  laborer  a  Hen  on  the  crops  are  dif- 
ferent from  those  set  out  in  the  third  sec- 
tion of  the  act  of  1869,  supra,  as  will  be  seen 
by  reference  to  sections  3058  and  3060,  which 
are  as  follows: 

"Sec.  3058.  Laborers  who  assist  in  making 
any  crop  on  shares,  or  for  wages  in  money  or 
other  valuable  oonsideration,  shall  have  a 
lien  thereon  to  the  extent  of  the  amount  due 
them  for  such  labor,  next  in  priority  to  the 
Hen  of  the  landlord  for  rent;  and  as  be- 
tween such  laborers,  there  shall  be  no  prefer- 
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ence.  Such  portloQ  of  tbe  crop  to  them  be- 
loDglng»  or  such  amount  of  money  or  other 
valuable  consideration  as  may  be  due  them, 
shall  be  recoverable  in  an  action  In  any 
court  of  competent  jurisdiction." 

"Sec.  3060.  The  landlord  shall  have  a  lien 
upon  the  crop  of  his  tenant  for  his  rent,  in 
preference  to  all  other  liens.  Laborers  who 
assist  in  making  any  crop  shall  have  a  lien 
thereon  to  the  extent  of  the  amount  due 
them  for  such  labor,  next  in  priority  to  the 
landlord,  and  as  between  such  laborers  there 
shall  be  no  preference.  All  other  liens  for 
agricultural  supplies  shall  be  paid  next  aft- 
er the  satisfaction  of  the  liens  of  the  land- 
lord and  laborers,  and  shall  rank  in  other 
respects  as  they  do  now  under  existing  laws.^ 

The  words  ''and  as  between  such  laborers 
there  shall  be  no  preference*'  tend  to  sustain 
tbe  construction  placed  upon  the  provisions 
of  the  act  of  1869  (incorporated  in  the  CJode 
of  Laws  of  1902  as  section  2715)  in  the  case 
of  HufT  V.  Watklns,  18  S.  O.  610,  wliich  de- 
cides that  it  Is  not  a  prerequisite  to  a  lien 
for  labor  that  the  contract  between  the  land- 
lord and  laborer  should  be  reduced  to  writ- 
ing, unless  requested  by  either  party,  but 
that  it  is  8u£Gicient  to  create  a  lien  for  la- 
bor that  the  contract  should  be  witnessed  be- 
fore one  or  more  disinterested  persons,  and 
should  set  forth  the  conditlonB  of  the  con- 
tract prescribed  by  said  section.  We  regard 
the  case  of  Hair  v.  Blease,  8  S.  O.  63,  as 
practically  overruled  by  tbe  case  of  Huff  v. 
Watkins,  18  S.  O.  510. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(79  S.  C.  ») 

STATE  V.  HUNTER. 

(Supreme  Ckmrt  of  South  Carolina.    Feb.  18, 
1908.) 

1.  Cam ixvAii  Law  —  Change  of  Venuk  —  Ap- 
plication—St  atutoby  PBO  VISIONS. 

Code  Civ.  Proc.  1902,  9  27,  provides  that, 
should  the  business  before  tbe  court  of  general 
sessions  at  any  term  not  be  completed  by  the 
day  fixed  by  law  for  holding  the  court  of  com- 
mon pleas,  the  judge  may  adjourn  the  court  of 
common  pleas  until  the  business  of  the  court  of 
general  sessions  shall  have  been  concluded.  Sec- 
tion 27a  provides  that,  should  the  business  be- 
fore the  court  of  general  sessions  be  completed 
or  suspended  before  or  after  the  day  fixed  by 
law  for  the  opening  of  the  court  of  common  pleas, 
the  judge  may,  before  completion  of  the  criminal 
business,  open  the  court  of  common  pleas  for  the 
trial  of  all  cases  that  may  be  pending  in  that 
court  Act  Feb.  22,  1905  (24  St.  at  Large,  p. 
845),  in  amendment  of  Code  of  Laws  1902,  | 
2735,  requires  an  application  for  a  change  of 
venue  to  be  made  in  regular  term.  Held,  that 
both  the  court  of  general  sessions  and  of  com- 
mon pleas  may  be  open  at  the  same  time,  and 
hence  an  application  for  a  change  of  venue  may 
be  heard  after  the  opening  of  the  court  of  com- 
mon pleas. 

2.  Statutbs—Ezpbbssion  in  Titlb  of  Sub- 
ject OF  Act. 

Act  Feb.  22,  1906  (24  St  at  Large,  p.  845), 
entitled  '*An  act  to  amend  section  2735  of  vol- 
ume 1,  Code  of  Laws  of  1902,  relating  to  chancre 
of  venae,"  providing  for  four  days'  notice  of  ap- 


plication for  a  change  of  yenue,  instead  of  10 
days,  is  as  to  its  title  in  compliance  with  Const, 
art  3,  S  17,  requiring  the  subject  of  an  act  to  be 
expressed  in  its  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dis- 
vol.  44,  Statutes,  K  136-140,  158-1(50.] 

Appeal  from  Gfcneral  Sessions  Circuit 
Court  of  Laurens  County;  Ernest  Gai-y, 
Judge. 

6.  Wash  Hunter  was  indicted  for  crime, 
and,  from  an  order  changing  the  venue  on 
motion  of  the  Solicitor,  he  appeals.    Aiffirmed. 

W.  R.  Richey,  O.  L.  Schumpert,  and  Cole 
L.  Blease,  for  appellant  R.  A.  Cooper  and 
Ferguson  &  Featherstone,  for  the  State. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  changing  tlie  venue  from  Laurens  to 
Greenwood  county  on  motion  of  the  Solicitor. 
At  the  time  fixed  for  hearing  the  motion  tbe 
defendant's  attorneys  interposed  the  follow- 
ing objections:  '*The  defendant,  G.  Wash 
Hunter,  defendant  named  above,  by  his  coun- 
sel, appears  specially  herein  for  the  follow- 
ing purposes:  (1)  The  said  defendant  objects 
to  tlie  Jurisdiction  of  his  honor,  Ernest  Gary, 
circuit  Judge,  to  hear  said  motion,  because 
the  law  requires  the  application  to  be  made 
to  the  Judge  sitting  in  regular  term,  and.  the 
business  of  the  fall  term  of  the  court  of  gen- 
eral sessions  for  Laurens  county  having  been 
completed  on  Friday,  September  20,  1907,  the 
said  court  was  then  adjourned  by  operation 
of  law,  and  his  honor  now  has  no  Jurisdic- 
tion to  hear  said  motion.  (2)  Because  the 
law  requires  10  days'  notice  of  the  applica- 
tion to  change  venue  to  be  given  to  the  ad- 
verse party,  and  in  this  case  the  defendant 
has  not  had  10  days*  notice,  the  notice  hav- 
ing been  served  on  September  19,  1907.  It 
being  respectfully  submitted  tiiat  the  act,  ap- 
proved February  22,  1905,  providing  for  four 
days*  notice,  is  unconstitutional,  in  that  the 
proposed  amendment  by  said  act  is  not  ex- 
pressed in  the  title  of  the  act"  We  proceed 
to  the  consideration  of  the  first  objection. 

Sections  27  and  27a  of  the  Code  of  Civil 
Procedure  of  1902  are  as  follows:  Section 
27:  **Should  the  business  before  the  court  of 
general  sessions,  at  any  term  not  be  com- 
pleted, on  the  arrival  of  the  day  fixed  by  law. 
for  the  holding  of  the  court  of  common  pleas 
for  said  county,  the  Judge  presiding  may,  in 
his  discretion,  adjourn  said  court  of  common 
pleas,  until  the  business  of  the  court  of  gen- 
eral sessions  shall  have  been  concluded. 
But  the  provisions  of  this  section  shall  not 
apply  to  the  courts  held  in  the  county  of 
Newberry."  Section  27a:  "Should  the  busi- 
ness before  the  court  of  general  sessions,  at 
any  term  in  any  circuit  in  this  state  be  com- 
pleted or  suspended,  before  or  after  the  day 
fixed  by  law,  for  the  opening  of  the  court  of 
common  pleas  for  any  county  in  the  state,  tbe 
presiding  Judge  may,  in  his  discretion,  before 
the  completion  of  the  criminal  business,  open 
the  court  of  common  pleas  for  the  trial  of  all 
causes,  or  the  dispatch  of  all  business,  that 
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may  be  pending  In  said  court;  In  which  the 
parties  interested  are  ready  to  be  heard/' 
In  the  order  changing  the  yenne*  his  honor 
finds  the  facts  as  follows:  •'The  court  of 
sessions  as  matter  of  fact  has  been  kept  open 
by  request,  and  it  has  transacted  other  'busi- 
ness, passed  sentences,  granted  bail,  and  heard 
applications  for  new  trials,  and  it  has,  as 
matter  of  fact,  been  kept  open,  if  it  could  be 
kept  open  by  law,  and  I  do  not  see,  under  our 
present  system,  how  it  could  be  kept  open 
otherwise."  The  case  of  McKellar  v.  Par- 
ker, 28  &  0.  237,  7  S.  B.  295,  decides  that 
the  court  of  common  pleas  can  be  opened  and 
adjonmed,  without  adjourning  the  court  of 
general  sessions,  when  the  business  before 
the  latter  court  has  been  completed;  thus 
showing  that  the  two  courts  may  be  open  at 
the  same  time.  The  case  of  Hardin  y.  Trim- 
mier,  90  8.  C.  891,  9  S.  B.  342,  rules  that, 
when  the  day  fixed  by  statute  arrives  for 
convening  the  court  of  common  pleas,  no  for- 
mal ceremony  is  necessary  for  opening  it, 
bat  that  it  is  opened  by  operation  of  law, 
whenever  the  judge  appears  on  the  day  ap- 
pointed, attended  by  the  proper  officials,  even 
though  the  Judge  may  not  then,  owing  to  the 
unfinished  business  of  the  court  of  general 
sessions,  be  able  to  proceed  immediately  with 
the  business  of  the  court  of  common  pleas. 
If  both  courts  could  not  stand  open  at  the 
same  time,  it  would  be  necessary  to  recon- 
vene the  court  of  general  sessions  after  the 
court  of  common  pleas  had  been  opened,  in 
order  to  complete  the  unfinished  business  of 
the  session  court,  when  no  such  provision  is 
made  In  the  statute.  Such  a  construction 
would  defeat  the  salutary  provisions  of  the 
statute.  We  do  not,  however,  regard  this  an 
open  question,  as  it  was  decided  in  the  re- 
cent case  of  State  v.  Hasty,  76  S.  C.  105,  56 
S.  EL  669,  thaf  a  criminal  case  begun  during 
the  week  assigned  for  holding  the  court  of 
general  sessions  might  be  continued  and  end- 
ed In  the  following  week  assigned  for  the 
trial  of  cases  in  the  court  of  common  pleas. 
The  exceptions  raising  this  question  are  there- 
fore overruled. 

We  will  consider,  next,  the  second  ground 
upon  which  the  defendant  relied.  The  act 
of  1905  (24  St  at  Large,  p.  845)  is  as  follows: 

"An  act  to  amend  section  2735,  of  volume  1, 
Code  of  Laws  of  1902,  relating  to  change  of 
venue. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  State  of  South  Carolina, 
that  section  2735,  of  Vol.  1,  Code  of  Laws 
of  South  Carolina,  1902,  be  amended,  so 
that  the  same  shall  read  as  follows: 
"Sect  2735.  The  circuit  court  shall  have 
the  power  to  change  the  venue  in  all  cases, 
civil  and  criminal,  pending  therein,  and  over 
which  said  courts  have  original  Jurisdiction, 
by  ordering  the  record  to  be  removed  to  an- 
other county  in  the  same  circuit    The  ap- 
plication for  removal  must  be  made  to  the 
Judge  sitting  in  regular  term  by  some  party 


interested,  or  by  the  solicitor  of  the  circuit, 
or  accused,  supported  by  affidavit  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  coun- 
ty, where  such  action  or  prosecution  was 
commenced.  The  state  shall  have  the  same 
right  to  make  application  for  a  change  of 
venue  that  a  defendant  has  in  cases  of  mur- 
der, arson,  rape,  burglary,  perjury,  forgery, 
or  grand  larceny:  Provided,  no  change  of 
venue  shall  be  granted  in  such  cases  until  a 
true  bill  has  been  found  by  a  grand  Jury. 
Four  days  notice  of  such  application  in  civil 
and  criminal  cases  shall  be  given  to  the  ad- 
verse party,  and  if  a  change  is  ordered,  it 
shall  be  to  a  county  in  the  same  Judicial  cir- 
cuit: Provided,  further,  that  such  adverse 
party  to  whom  said  notice  is  given,  shall  have 
the  right  to  waive  the  same;  and  the  circuit 
Judge  shall  have  the  power,  upon  application 
made  to  him  by  either  party,  upon  proper 
cause  shown,  to  shorten  or  extend  the  time 
for  the  hearing  of  such  application  for  a 
change  of  venue. 

'*Sec.  2.  That  all  acts  or  parts  of  acts  in- 
consistent with  this  act  be,  and  the  same  are 
hereby  repealed." 

The  section  was  amended  in  the  following 
particulars:  The  notice  of  application  for  a 
change  of  venue  was  changed  from  ten  to 
four  days.  The  last  proviso  and  section  2 
were  added  to  section  2735.  Section  17,  art 
3,  Const,  is  as  follows:  "E}very  act  or  resolu- 
tion having  the  force  of  law  shall  relate  to 
but  one  subject,  and  that  shall  be  expressed 
in  the  title."  The  purposes  of  this  provision 
are  thus  set  forth  in  Cooley's  Con.  Limita- 
tions, 171-173:  "First  to  prevent  hodge- 
podge or  log-rolling  legislation;  second,  to 
prevent  surprise  or  fraud  upon  the  Legisla- 
ture by  means  of  provisions  in  bills  of  which 
the  titles  gave  no  Intimation,  and  which 
therefore  might  be  overlooked  and  carelessly 
and  unintentionally  adopted;  and,  third,  to 
fairly  apprise  the  people,  through  such  pub- 
lication of  legislative  proceedings  as  is  usual- 
ly made,  of  the  subjects  of  legislation  that 
are  being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  they  shall  so  desire. 
The  general  purposes  of  these  provisions  is 
accomplished  when  a  law  has  but  one  gen- 
eral object,  which  is  fairly  Indicated  by  its 
title.  The  generality  of  a  title  is  therefore 
no  objection  to  it,  so  long  as  it  is  not  a  cover 
to  legislation  incongruous  in  itself,  and  which 
by  no  fair  Intendment  can  be  considered  as 
having  a  necessary  or  proper  connection." 
Some  of  the  states  have  provided  in  their 
Constitutions  that  **no  act  shall  ever  be  re- 
vised or  amended  by  reference  to  Its  title; 
but  the  act  revised  or  section  amended  shall 
be  set  forth  and  published  at  full  length." 
Even  in  those  states  "the  provision  is  fully 
complied  with  In  letter  and  spirit,  if  the  act 
or  section  revised  or  amended,  is  set  fortb 
and  published  as  revised  or  amended,  and 
that  anything  more  only  tends  to  render  that 
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statute  mmecessartly  .  cumbrous.'*  Ck>oley'8 
Con.  Lim.  182.  It  la  only  necessary  that  the 
subject  of  tbe  amendment  should  be  set  out 
in  the  title  of  the  act  In  the  case  under 
consideration  the  subject  expressed  in  the 
title  of  the  act  was  change  of  .venue,  and,  as 
the  amendments  had  direct  relation  to  this 
subject,  the  act  was  not  obnoxious  to  the 
provisions  of  the  Constitution.  The  follow- 
ing cases  sustain  the  ruling  of  his  honor,  the 
presiding  Judge:  Charleston  v.  Oliver,  16  S. 
0.  56;  State  v.  O'Day,  74  S.  O.  448,  54  S.  E. 
607;  Park  y.  Cotton  Mills,  75  a  O.  568,  66 
S.  E.  234;  Aycock  Little  Co.  ▼.  R.  R^  76  8. 
C.  332,  57  S.  B.  27. 

The  exceptions  presenting  this  question  are 
also  overruled. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  afOrmed. 


(79  S.  C.  76) 

STATE  V.   MALLOT, 
(Supreme  Court  of  Sonth  Carolina.     Feb.  11, 

looa) 

1.  CannNAL   Law— Trial— Examuvation   of 
Witnesses. 

On  a  prosecution  for  murder,  defendant's 
attorney  asked  a  witness  whether  he  would  say 
that  defendant  was  a  man  of  ordinary  intelli- 
gence. The  com't  stated:  '*The  question  is 
whether  defendant  had  intelligence  enouirb  to 
understand  rieht  from  wrong  and  the  moral  and 
legal  effect  of  his  actions.*'  Held,  that  the  re- 
marlc  was  not  prejudicial  to  defendant,  as  it 
merely  amounted  to  a  direction  to  the  witness 
as  to  the  principles  for  determining  whether 
defendant  was  insane. 

2.  Same— Appeal— Review. 

Accused  could  not  complain  on  appeal  of  a 
remark  made  by  the  court  to  a  witness  as  to  the 
meaninsr  of  a  question  propounded  to  the  wit- 
ness, where  after  the  suggestion  his  counsel  did 
not  insist  on  an  answer. 
8.  Saub— Instructions. 

On  a  prosecution  for  murder,  the  court  in- 
structed: ''You  need  not  be  afraid  of  seeing 
spooks  either  now  or  when  you  come  to  die,  if 
you  have  been  honest  and  decided  conscientious- 
ly, as  the  only  spook  that  a  juror  ever  sees  is 
the  spook  of  a  murdered  conscience — a  conscience 
murdered  by  consenting  to  an  unrighteous  ver- 
dict" Held,  that  the  language  was  not  errone- 
ous, it  having  been  called  forth  by  an  appeal 
made  to  the  Jury  by  defendant's  attorney,  and 
having  been  merely  intended  to  admonish  the 
Jury  not  to  render  a  verdict  on  sentimental 
grounds. 
4.  SAin&— Form  of  Verdict. 

On  a  prosecution  for  murder,  the  court  in- 
structed that  while  there  were  no  degrees  of 
murder  the  jury  mifrht  recommend  one  convict- 
ed to  mercy  and  that  the  law  permitted  the 
jury  by  that  method  to  fix  the  punishment  to 
follow  a  conviction  of  murder  at  life  imprison- 
ment instead  of  death.  In  another  portion  of 
the  charge  the  court  stated  that  if  defendant 
should  be  found  guilty  of  murder,  and  the  jury 
inclined  to  recommend  him  to  the  mercy  of  the 
court,  the  form  of  the  verdict  should  be  "Guil- 
ty." Held,  that  such  portion  of  the  char^  was 
not  erroneous  on  the  ground  that  the  court  should 
have  stated  that  in  case  the  jury  desired  to  rec- 
ommend defendant  to  mercy  the  verdict  should 
have  been  "Guilty,"  with  a  recommendation  to 
mercy. 

Appeal  from  General  Sessions  Circuit  Court 
•f  Marlboro  County;   Geo.  SL  Prince,  Judge. 


James  Malloy  was  convicted  of  murder, 
and  be  appeals.    Affirmed. 

J.  K.  Owens  and  J.  W.  Le  Grand,  for  appel- 
lant.  J.  M.  Spears,  for  the  State. 

GAR7,  A.  J.  The  defendant  was  convicted 
of  murder  and  sentenced  to  be  hanged  on  the 
26th  day  of  July,  1907. 

He  has  appealed  to  this  court  upon  excep- 
tions, the  first  of  which  is  as  follows:  **i^- 
cause  his  honor  erred  in  stating  to  Dr.  Cros- 
land:  *Tbe  question  is  whether  this  fellow 
had  intelligence  enough  to  understand  right 
from  wrong  and  the  moral  and  legal  effect  of 
his  actions,'  when  attorney  for  the  defendant 
had  asked  the  question,  *As  a  man  will  yon 
say  he  is  a  man  of  ordinary  intelligence  or 
of  ordinary  mental  capacity?'  and  sought  to 
secure  an  answer  to  that  question;  it  being 
submitted  that  his  honor  destroyed  the  full 
force  and  effect  of  the  said  question  by  his 
explanation  to  the  witness,  and  under  his. 
honor's  direction  the  witness  was  prevented 
from  answering  the  question  propounded." 
The  remarks  of  his  honor,  the  presiding 
judge,  were  manifestly  intended  merely  to 
direct  attention  to  the  principles  announced 
in  State  v.  Bundy,  24  S.  O.  439.  5S  Am.  Rep. 
2G3,  for  determining  whether  the  defendant 
was  insane  at  the  time  the  homicide  was 
committed.  The  tendency  of  the  suggestion 
was  to  benefit  the  defendant  We,  therefore, 
fail  to  see  wherein  he  has  any  Just  ground  to 
complain  that  they  were  prejudicial  to  his 
rights,  li'urthermore,  after  his  honor  made 
the  suggestion  the  defendant's  counsel  did  not 
insist  upon  an  answer  to  the  question  which 
had  been  propounded. 

The  second  exception  is  as  follows:  ''Be- 
cause  his  honor  erred  in  charging  the  jury 
that:  'You  need  not  be  afraid  of  seeing 
spooks  either  now  or  when  you  come  to  die, 
if  you  have  been  honest,  and*  have  decided 
conscientiously  according  to  the  best  of  your 
understanding.  The  only  spook  that  a  juror 
ever  sees  is  the  spook  of  a  murdered  con- 
science—^ conscience  murdered  by  consenting 
to  unrighteous  verdicts' — ^it  being  submitted 
that  the  foregoing  sentences  were  in  direct 
reference  to  the  argmnent  of  and  the  appeal 
of  the  attorney,  Mr.  J.  W.  Le  Grand,  on  be- 
half of  the  defendant,  when  attorney  sought 
to  impress  upon  the  jury  their  high  responsi- 
bility and  the  consequence  of  a  verdict  ren- 
dered against  defendant,  should  there  be  any 
reasonable  doubt  in  the  mind  of  the  jury  as 
to  the  guilt  of  the  defendant;  it  being  sub- 
mitted further  that  the  said  words  are  not 
law,  that  they  have  no  place  in  a  charge  to 
a  jury,  and  that  in  effect  they  were  an  argu- 
ment from  the  bench  against  the  argument  of 
the  attorney  for  defendant,  and  In  effect  an 
argument  for  the  prosecution  from  the  bench." 
The  record  shows  that  the  charge  of  his 
honor,  the  presiding  judge,  was  called  forth 
by  the  appeal  which  the  defendant's  attorney 
made  to  the  jury,  and  was  merely  intended  to 
admonish  them  not  to  render  a  verdict  on 
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aentliDeiita]  grounds,  but  In  accordance  witli 
the  law  and  the  evidence. 

The  third  exception  is  as  follows:     "Be- 
cause his  honor  erred  in  cliarglng  the  Jury: 
If  you  find  the  defendant  guilty  of  murder, 
and  yoo  are  inclined  to  recommend  him  to 
the   mercy  of  the  court,  the  form  of  your 
verdict  will  be  "guilty."     Sign  your  name, 
and  under  your  name  write  the  word  "Fore- 
man,'* ' — ^it  being  submitted  that  said  direc- 
tion is  in  error,  and  under  such  condition  the 
verdict  should  be  'guilty  with  a  recommenda- 
tion to  mercy."*    The  presiding  Judge  also 
charged  the  Jury  as  follows:    "The  charge  in 
this  case  is  murder.    Murder  I  have  already 
defined  to  you;  but  I  failed  to  tell  you  that, 
wliile  we  have  no  grades  of  murder  in  South 
Gbrolina,  yet  the  law  in  its  compassion  for 
human  frailties  permits  the  Jury  in  any  case, 
where  they  feel  themselves  oath  bound  and 
conscience  bound,  under  the  law  and  evi- 
dence, to  convict  a  man  of  murder,  and  yet. 
If  for  any  reason  they  should  recommend  him 
to  the  mercy  of  the  court,  the  law  permits 
that  to  be  done,  and  permits  the  Jury  by  that 
method  to  fix  the  punishment  to  follow  a  con- 
viction of  murder  at  life  imprisonment  in- 
stead of  death.    To  that  extent  the  Jury  may 
consider  the  effect  of  their  verdict    Beyond 
that,  you  have  nothing  to  do  with  it"    When 
that  portion  of  the  cliarge  set  out  in  the  ex- 
ception is  considered  in  connection  with  the 
charge  which  we  have  quoted,  it  will  be  seen 
that  there  is  no  reasonable  ground  for  sup- 
posing the  Jury  was  misled. 

The  fourth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  passing  the  death 
sentence  upon  the  defendant  on  the  verdict 
of  the  Jury;  it  being  respectfully  submitted 
tliat  his  honor  had  charged  the  Jury:  'If  you 
find  the  defendant  guilty  of  murder  and 
you  are  inclined  to  recommend  him  to  the 
mercy  of  the  court,  the  form  of  your  verdict 
will  be  "Guilty."  Sign  your  name,  and  under 
your  name  write  the  word  "Foreman" ' — and 
the  Jury  having  followed  this  instruction 
and  returned  the  verdict  of  guilty,  thereby 
recommending  under  the  said  instructions, 
the  defendant  to  the  mercy  of  the  court." 
This  exception  cannot  be  sustained  for  the 
reasons  stated  in  considering  the  third  ex- 
ception. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  the  circuit  court 
in  order  that  a  new  day  may  be  assigned  for 
carrying  into  execution  the  sentence  of  the 
court 
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IHTOXIOATTWO  LiQUOES  —  CRIMINAL  PBOSECtJ- 

TiOHS—PcJNiSHifEN'P— Change  of  Statute. 

Under  Dispensary  Act  1907,   9  47  (25  St 

at  Large,  480),  abolishing  the  state  dispensary 

and  all  acts  inconsistent  with  that  of  1907,  but 

providing  that  that  act  shall  not  prevent  punish- 


ment of  violation  of  the  then  criminal  law  re- 
flating to  the  dispensary  as  provided  by  law  for 
offenses  theretofore  committed,  punishment  may 
be  had  for  a  violation  of  the  dispensary  law 
(Cr.  Code  1902,  §  555),  prohibiting  the  manu- 
racture,  sale,  or  Keeping  of  spirituous  liquors, 
and  section  578,  declaring  all  places  where  al- 
coholic liquors  are  manafactured,  etc.,  to  be  com- 
mon nuisances,  and  the  keeping  thereof  punish- 
able. 

Appeal  from  General  Sessions  Circuit  Court 
of  Anderson  County;  Geo.  W.  Gage,  Judge. 

Kate  Williams  was  indicted  for  violating 
the  dispensary  law  (Cr.  Code  1902,  S§  555, 
578).  A  demurrer  to  the  indictment  and  mo- 
tion to  quash  having  been  overruled,  defend- 
ant appeals.    Affirmed. 

A.  H.  Dagnall,  for  appellant  J.  E.  Boggs, 
Sol.,  for  the  Stata 

GARY,  A.  J.  The  facts  are  thus  set  out  in 
the  record:  "At  the  September  term,  190ft, 
of  the  court  of  general  sessions  for  Anderson 
county  the  defendant,  Kate  Williams,  was 
Indicted  for  violating  the  dispensary  law  (sec- 
tions 565,  578,  Cr.  Code  1902).  The  indict- 
ment contained  three  counts,  viz:  (1)  Selling 
whisky;  (2)  keeping  a  place  where  alcoholic 
liquors  were  sold,  bartered,  and  given  away; 
(3)  keeping  a  place  where  alcoholic  liquors 
were  kept  for  sale,  barter,  and  delivery.  The 
offenses  were  alleged  to'have  been  committed 
on  the  3d  day  of  July,  1906.  Upon  the  call  of 
the  case  for  trial  July  24,  1907,  and  before  a 
jury  was  impaneled,  the  defendant's  attor- 
ney demurred  to  each  and  every  count  con- 
tained in  the  indictment  upon  the  grounds: 
(1)  That  the  indictment  did  not  state  facts 
sufficient  to  constitute  an  offense,  for  the  rea- 
son that  sections  555  and  578  of  the  Criminal 
Code  of  1902,  upon  which  the  indictment  was 
based,  had  been  repealed  by  the  act  of  1907 
(25  St.  at  Large,  463),  and  that  the  defend- 
ant could  not  be  tried  upon  an  indictment 
alleging  an  offense  committed  prior  to  the  ap- 
proval of  the  dispensary  act  of  1907  (25  St  at 
Large,  463).  (2)  Because  the  court  of  gen- 
eral sessions  did  not  have  Jurisdiction  of  the 
case,  as  the  act  under  which  defendant  was 
indicted  had  been  repealed  before  trial  of  de- 
fendant A  motion  to  quash  the  Indictment 
was  made  upon  the  same  grounds  urged  for 
the  demifrrer.  The  presiding  Judge,  G.  W. 
Gage,  overruled  the  demurrer,  and  refused  to 
quash  the  indictment,  holding  that  the  de- 
fendant could  be  tried  and  punished  for  an 
offense  committed  against  a  statute  which 
had  been  repealed,  provided  the  offense  was 
committed  while  the  statute  was  in  force  and 
before  the  repealing  act  took  effect"  The  de- 
fendant appealed,  and  the  practical  question 
presented  by  the  exceptions  is  whether  sec- 
tions 555  and  578  of  the  Criminal  Code  were 
repealed  by  the  dispensary  act  of  1907. 

The  general  principles  in  cases  where  a 
person  commits  an  offense  under  a  statute 
whfch  is  repealed  by  a  subsequent  statute  be- 
fore sentence  is  pronounced  upon  him  are 
thus  stated  in  State  v.  Mansel,  52  S.  C.  468, 
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30  S.  E.  481:  "(1)  When  the  second  act  pre- 
scribes a  greater  punishment  than  the  first 
act,  the  offending  party  may  be  punished  un- 
der  the  first  act;  (2)  when  the  punishment 
in  the  second  act  is  less  than  is  prescribed 
in  the  first  act,  the  party  convicted  can  be 
punished  only,  to  the  extent  prescribed  in 
the  second  act;  (3)  when  a  statute  contains 
a  section  prescribing  a  punishment  for  the 
violation  of  the  section,  and  this  section  is 
repealed  after  a  party  has  violated  the  sec- 
tion, but  before  sentence  is  imposed  upon 
him,  he  cannot  be  punished  for  such  violation; 
or,  stated  In  another  form,  (4)  when  the  sec- 
ond act  repealing  the  first  act  makes  no  pro- 
vision for  punishment,  the  court  is  without 
Jurisdiction  in  the  premises,  and  cannot  im- 
pose sentence  upon  the  party  convicted." 
Provision,  however,  is  made-  in  the  act  of 
1907  for  punishment  when  there  was  a  viola- 
tion of  the  previous  statute.  Section  47  of 
that  act  is  as  follows:  **The  state  dispensary 
is  hereby  abolished,  and  all  acts  and  parts  of 
acts  inconsistent  with  this  act  are  hereby  re- 
pealed; provided,  that  this  act  shall  not  have 
the  effect  of  preventing  any  violation  of  the 
present  criminal  law  relating  to  the  dispen- 
sary being  punished,  as  now  provided  by  law 
for  offenses  heretofore  committed."  Act  1907 
(St.  aM»arge,  p.  480):  The  case  under  con- 
sideration comes  within  the  purview  of  said 
section. 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  80) 

STATE  V.  HARMON  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  11, 
1908.) 

1.  HoMiciDB— Appeal  and  Ebbob— Harmless 
Ebbob— Exclusion  of  Evidence. 

In  a  prosecution  for  murder,  though  it  was 
error  to  exclude  a  question  by  defendant  as  to 
whether  deceased's  pistol  had  been  fired,  where 
a  sufficient  foundation  was  laid^  yet  the  error 
was  harmless,  where  other  testimony  on  that 
point  was  admitted  and  remained  uncontra- 
dicted. 

[Ed.  Note.~For  cases  in  noint,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  709-713.] 

2.  Same. 

In  a  prosecution  for  murder,  it  was  harm- 
less error  to  exclude  testimony  by  defendants' 
mother  that  she  saw  deceased  with  the  wife  of 
one  of  the  defendants  in  her  room,  and  that  she 
had  told  defendant,  offered  to  show  the  state 
of  feeling  between  the  parties,  where  the  de- 
fendant's father  had  been  allowed  to  testify  to 
telling  defendant  of  his  wife's  infidelity  wi^ 
deceased,  and  to  having  warned  deceased  that 
defendant  knew  of  the  wrong  done  him,  and  that 
deceased  had  better  go  away. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  709-713.] 

3.  Same   —   Evidence  —   Admissibilitt   — 
Thbeats. 

In  a  prosecution  for  murder,  defendant  was 
a^ked  on  cross-examination;  "In  the  conver- 
sation you  had  with  D.  ♦  •  •  the  day,  be- 
fore this  killing,  didn't  D.  tell  you  he  had  a 
conversation  with  your  wife  about  what  you 
told  him  before  that,  and  that  she  had  stated 
that  she  had  never  heard  the  name  of  W.  [de- 


ceased] before,  in  connection,  with  reference  to 
any  Illicit  intercourse  she  had  had  with  him, 
and  that  she  had  left  because  you  and  she  had 
a  quarrel  about  the  trouble  she  and  your  sister 
had  had,  and  didn't  you  tell  D.  then  and  there 
that  you  were  going  to  kill  both  of  them?" 
He  denied  having  made  the  statement.  In 
reply  the  question  was  read  to  D.  by  the  stenog- 
rapher, and  he  was  asked  if  defendant  told  him 
that,  and  he  replied  in  the  affirmative.  Held 
that,  as  the  question  related  to  an  alleged  con* 
versation  in  which  a  threat  was  attributed  to 
one  of  the  defendants,  it  was  not  error  to  al- 
low the .  conversation  showing  the  connection  to 
be  brought  out,  though  part  of  it  referred  to 
what  the  witness  had  heard  and  communicated 
to  defendant. 

[Ed.  Note.— For  cases  in  point,. see  Cent.  Dig. 
vol.  26,  Homicide,  S§  28G-302.] 

4.  Cbiminal  Law— Tbialt-Reception  af  Evi- 
dence. 

The  admission  of  testimony  in  reply  is  a 
matter  largely  in  the  discretion  of  the  circuit 
judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  14,  Criminal  Law,   §§   1609-1619.] 

6b  Same  —  Appeal  —  Objections  Not  Taken 
Below. 

Defendant  in  a  criminal  jprosecution  can- 
not avail  himself  of  an  error  in  admitting  tes- 
timony in  reply,  unless  he  has  exhausted  his 
remedy  in  the  trial  court  by  asking  to  be  allow- 
ed to  offer  rebutting  testimony  in  his  own  belialf. 
6.  Homicide— INSTBUCTIONS. 

Although  defendants  did  not  appeal  to  the 
so-called  unwritten  law,  in  a  pft)8ecution  for 
murder,  where  deceased  had  illicit  relations  with 
the  wife  of  one  of  the  defendants,  it  is  the  duty 
of  the  judge  to  warn  the  jury  to  try  the  cause 
by  the  law  of  the  state  and  not  by  the  so-called 
unwritten  law. 

Appeal  from  General  Sessions  Circuit  Court 
of  Abbeville  County;  W.  H.  Hunt,  Special 
Judge. 

Clinton  and  Bertha  Harmon  were  convict- 
ed of  manslaughter,  and  appeal.     Affirmed. 

Wm.  N.  Graydon  and  Frank  B.  Gary,  for 
appellants.    R.  A.  Cooper,  for  the  State. 

WOODS,  J.  Under  an  indictment  charg- 
ing them  with  murder  of  R.  B.  Wells  the 
defendants  were  convicted  of  manslaugh- 
ter. The  defense  in  substance  was  that 
Wells  had  been  intimate  with  the  wife  of 
Clinton  Harmon,  and  when  this  fact  was 
made  known  to  Clinton  Harmon  he  and  Ber- 
tha Harmon,  his  brother,  sought  an  interview 
with  Wells,  who  became  the  aggressor,  and 
by  attempting  to  shoot  made  it  necessary  for 
them  to  kill  him  in  self-defense. 

Error  is  alleged  in  the  exclusion  and  ad- 
mission of  testimony,  and  in  the  charge  to 
the  jury.  The  contention  of  the  state  is  that 
only  two  shots  were  fired,  and  these  by  the 
defendants.  In  support  of  their  contention 
that  there  were  three  shots,  one  being  from 
the  pistol  of  Wells,  counsel  for  defendants, 
after  testimony  from  Dr.  Jennings  that  he 
had  made  observation  of  such  matters,  asked 
him  as  to  Wells*  pistol:  "From  what  you 
saw  there  the  marks  on  the  pistol,  the  ap- 
pearance of  it,  would  you  say  it  was  recent- 
ly fired  or  not?"  The  court  excluded  the 
question.    A  sufi^clent  foundation  had  been 
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laid  for  the  witness  to  testify  on  the  point 
and  It  was  enor  not  to  allow  the  question^  as 
was  held  In  State  ▼.  Davis,  55  S.  C.  339,  33 
S.    £.  449.     But  its  exclusion  cannot  avail 
defendants  because  Dr.   Jennings  had  pre- 
viously testified  as  follows :    *'Q.  Did  you  ex- 
amine that  pistol  with  a  view  to  determining 
whether  it  had  been  recently  fired  or  not?    A. 
Tea,  sir ;  I  examined  that  pistol,  and  noticed 
that  fact    The  powder,  as  I  expressed  it  here 
before,  I  said  the  smoke  was  still  moist  on 
tbe  chamber  and  the  barrel  of  the  pistol." 
Clearly  the  fact  which  the  witness  said  that 
lie  noted  was  the  fact  that  the  pistol  had 
been  recently  fired.    In  addition  to  this  the 
witness  F.  F.  Edmunds  testified  as  to  the 
pistol:     "There  was  one  blank  chamber  in 
there  with  no  cartridge  or  shell  either.  There 
was  one  empty  shell  looked  as  if  it  had  been 
recently  shot.**    And  no  evidence  to  the  con- 
trary appears  in  the  record. 

With  a  view  of  showing  the  state  of  feeling 
of  the  parties  to  each  other,  defendants'  coun- 
sel sought  to  prove  by  Mrs.  Harmon,  mother 
of  defendants,  that  she  had  seen  Wells  with 
the  wife  of  Clinton  Harmon  in  her  room,  and 
tliat  she  had  communicated  this  fact  to  Glint- 
on  before  the  homicide.  The  evidence  was 
excluded.  The  consciousness  of  deceased  of 
having  violated  another's  marital  rights 
might  well  produce  fear  and  apprehension 
on  his  part;  but  it  is  not  apparent  how  this 
evidence  would  tend  to  prove  the  deceased 
had  such  ill-will  towards  defendants  as  to  in- 
duce a  disposition  to  attack  them,  and  thus 
support  the  plea  of  self-defense.  Be  that  as 
it  may,  the  exclusion  of  the  evidence  could 
not  be  reversible  error,  because  the  record 
shows  W.  D.  Harmon  was  allowed  to  testify 
to  telling  his  son  Clinton  of  his  wife's  in- 
fidelity with  Wells,  to  warning  Wells  of  his 
knowledge  of  the  wrong  done  him,  and  to  ad- 
vising Wells  to  leave.  This  evidence  was  not 
disputed.  So  that  it  clearly  appears  from  thej 
record  the  jury  had  before  them  all  the  facts 
showing  the  condition  of  mind  and  feelings 
of  the  parties  to  the  tragedy  towards  each 
other. 

On  the  cross-examination  of  the  defendant 
Clinton  Harmon  the  solicitor  asked  this 
question:  "In  the  conversation  you  had 
with  Mr.  Deason  near  his  home  in  the  road 
late  Thursday  afternoon,  the  day  before  this 
killing,  didn't  Mr.  Deason  tell  you  be  had  a 
conversation  with  your  wife  about  what  you 
told  him  before  that,  and  that  she  had  stated 
that  she  had  never  heard  the  name  of  Wells 
before,  In  connection,  with  reference  to  any 
illicit  intercourse  she  had  had  with  him,  and 
that  she  had  left  because  you  and  she  bad  a 
quarrel  about  the  trouble  she  and  your  sister 
had  had,  and  didn't  you  tell  Mr.  Deason  then 
and  there  that  you  were  going  to  kill  both  of 
them?"  Tbe  witness  denied  having  made  tbe 
statement.  In  reply  the  solicitor,  over  the  ob- 
jection of  defendants,  was  allowed  to  have 
the  stenographer  read  the  question  to  tbe 
witness  Deason,  and  ask  him,  *'Did  he  (Clint- 


on) tell  you  that?"  and  receive  an  affirmati7e 
answ^.  It  was  insisted  this  testimony  was 
not  admissible  In  reply,  and  "was  an  Indirect 
way  of  having  the  witness  Deason  testify  to 
matter  that  is  hearsay  and  irrelevant.*'  The 
admission  of  testimony  in  reply  is  a  matter 
that  Is  largely  in  the  discretion  of  the  circuit 
Judge.  Brice  v.  Miller,  35  S.  C.  537,  15  S.  E. 
272 ;  Sims  v.  Jones,  43  S.  C.  100,  20  S.  E.  905. 
But  aside  from  that  a  defendant  cannot  avail 
himself  of  an  error  in  admitting  testimony 
in  reply  even  so  manifest  as  to  show  abuse 
of  discretion,  unless  he  has  exhausted  his 
remedy  in  the  court  below  by  asking  to  be 
allowed  to  offer  rebutting  testimony  In  his 
own  behalf.  The  general  rule  is  that  one 
who  seeks  relief  in  an  appellate  court  must 
show  that  in  the  trial  below  he  was  deprived 
of  a  substantial  right,  after  having  exhausted 
all  reasonable  means  within  bis  reach  to  pre- 
serve it  The  question,  though  <ilrected  to  a 
contradiction,  related  to  an  alleged  conver- 
sation in  which  a  threat  was  attributed  to 
defendant  Clinton  Harmon,  and  it  was  not 
error  to  allow  the  conversation  showing  the 
connection  to  be  brought  out,  though  part  of 
it  consisted  of  references  to  what  the  witness 
bad  heard  and  communicated  to  the  defendant. 

The  course  of  counsel  for  defense  in  not 
appealing  to  the  so-called  unwritten  law  was 
highly  commendable.  But  It  was  none  the 
less  the  right  and  manifest  duty  of  the  cir- 
cuit Judge  to  warn  the  jury  of  their  obliga- 
tion to  try  the  cause,  not  by  such  so-called 
unwritten  law,  but  by  the  law  of  the  state. 
If  this  warning  was  detrimental  to  the  de- 
fendants, it  could  only  have  been  so  because 
they  had  taken  human  life  in  violation  of  the 
law  of  the  land. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  aflarmed. 


•   (79  S.  C.  ♦^9) 
JONES  V.  WILCOX.* 

(Supreme  Court  of  South  Carolina.    Feb.  10. 
1908.) 

1.  Master  ano  Servant—Ma stee's  Liabili- 
ty FOR  Injuries  to  Servant  —  Actions — 
Questions  for  Jury. 

In  an  action  against  the  receiver  of  a  rail- 
road company  for  the  death  of  plaintiff's  dece- 
dent, an  engineer,  by  the  derailment  of  hia  train, 
testimony  of  a  witness  that  where  the  cars  left 
the  track  the  mud  and  water  would  slush  up  on 
the  ties  was  sufficient  to  go  to  the  pury  on  the 
question  whether  the  yielding  condition  of  the 
track  was  the  result  of  defendant's  negligence, 
and  was  the  probable  cause  of  the  derailment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  lOlO-lOoO.] 

2.  Master  ano  Servant— Injuries  to  Serv- 
ant—Negligence OF  Master— Evidence. 

In  an  action  to  recover  for  the  death  of 
plaintiflTs  decedent,  an  engineer  on  defendant's 
railroad,  by  derailment  of  his  train,  witnesses 
testified  that  they  saw  marks  of  tbe  wheels  on 
the  cross-ties  just  beyond  the  frog,  and  that  they 
saw  marks  across  the  point  of  the  frog  as  though 
something  heavy  had  run  over  it,  like  the  flange 
of  a  wheel.  Another  witness  testified  that  he 
was  ri4ing  on  the  engine  by  permission  at  the 

•Rehearing  denied  April  15,  1908. 
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time  of  the  wreck,  and  that  the  train  stmck  on 
some  part  of  the  track,  but  that  he  did  not 
know  whether  it  was  the  frog  or  not,  and  that 
when  the  engine  gave  the  first  jump  it  sounded 
as  thou^  it  was  going  over  the  joints  of  the 
track.  The  superintendent  of  the  defendant 
testified  that  the  life  of  a  frog  in  a  place  such  as 
that  where  the  accident  occurred  would  only  be 
from  a  year  to  a  year  and  a  half.  Defendant's 
vard  section  master  testified  that  the  frogs  had 
been  in  use  about  a  year  and  a  half  before  the 
accident,  and  were  in  use  for  four  months  after 
the  accident.  Several  witnesses  for  the  defend- 
ant testified  that  the  frogs  were  in  good  condi- 
tion at  the  time  of  the  accident.  Held,  that 
it  could  not  be  said  that  the  evidence -afforded 
no  basis  for  an  inference  that  the  wreck  was 
the  result  of  defendant's  negligence  in  failing  to 
provide  a  reasonably  safe  tmck, 
8.  Sambt-Question  fob  Jury. 

In  an  action  against  the  receiver  of  a  rail- 
road company  to  recover  for  the  death  of  plain- 
tiff's decedent,  an  engineer,  caused  by  the  derail- 
ment of  his  train  at  a  sharp  curve,  where  there 
was  testimony  that  it  was  necessary  to  run 
about  15  miles  per  hour  with  heavy  trains  to 
prevent  stalling,  that  engineers  had  been  criti- 
cised for  getting  stalled-  there,  that  it  was  cus- 
tomary to  enter  the  yard  running  very  fast,  al- 
though the  railroad  officials  protested  against  it, 
and  though  there  was  a  rule  forbidding  a  speed 
of  more  than  6  miles  an  hour  at  that  point,  it 
was  proper  for  the  jury  to  determine  whether 
the  deceased  was  negligent  in  running  at  a  speed 
greater  than  that  prescribed  by  the  rules,  and 
whether  such  operation  caused  or  contributed  to 
his  injury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Georgetown  County;  R.  a  Watts,  Judge. 

Action  by  Leila  A.  Jones,  administratrix  of 
James  A.  Jones,  deceased,  against  P.  A.  Wil- 
cox, receiver  of  the  Georgetown  &  Western 
Railroad  Company.  Prom  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Le  Grand  G.  Walker  and  Willcox  &  Willcox, 
for  appellant  Walter  Hazard  and  Howell 
ft  Gruber,  for  respondent 

JONES,  J.  James  A.  Jones  while  in  the 
employ  of  the  receiver  of  the  Georgetown  & 
Western  Railroad  Company  as  engineer  of  a 
togging  train  was  killed  at  Georgetown,  S.  C, 
December  3,  1904,  by  the  derailment  of  said 
train.  The  plaintiff  as  administratrix  brought 
this  action  for  damages,  alleging  that  said 
death  was  the  result  of  defendant's  negli- 
gence, and  recovered  judgment  for  $7,500. 

The  appellant's  exceptions  mainly  Involve 
the  inquiry  whether  there  was  any  evidence 
tending  to  show  negligence  as  alleged.  The 
complaint  alleged  negligence  in  failure  to  pro- 
vide a  safe  and  properly  constructed  railroad 
track  at  the  place  of  derailment  in  these  par- 
ticulars: (1)  A  defective  and  unsafe  frog; 
(2)  a  double  or  reverse  curve  with  radii  too 
short;  (3)  insufllclent  elevation  of  the  outer 
rail  of  the  curve;  and  (4)  boggy  condition  of 
the  track.  The  plaintiff  relied  principally  on 
the  alleged  defective  frog  and  boggy  condi- 
tion of  the  track  as  the  cause  of  the  derail- 
ment and  it  will  be  sufficient  for  the  purposes 
of  this  appeal  to  limit  our  examination  of  the 
testimony  to  these  points.  With  respect  to 
the  roadbed,  the  witness  J.  H.  Freeman  testi- 
fied at  folios  191  and  192  that  he  reached  the 


place  about  20  or  80  minutes  after  the  wreck . 
that  at  the  place  where  the  cars  left  the  track 
as  shown  by  the  marks  of  the  wheels  on  tbe 
cross-ties,  the  condition  of  the  soil  around  the 
cross- ties  was  such  that  the  mud  and  water 
would  slush  up  on  the  ties.  This  testimony 
was  In  response  to  the  allegation  of  the  com- 
plaint, and,  while  strongly  combated  by  de- 
fendant, It  was  sufficient  to  go  to  the  Jury  on 
the  question  whether  the  yielding  condition 
of  the  track  was  the  result  of  defendant's 
negligence,  and  whether  such  condition  caused 
the  derailment.  With  respect  to  the  alleged 
defective  frog,  the  witness  Freeman  testified 
at  folios  70  and  94  that  he  saw  the  marks 
of  the  wheels  on  the  cross-ties  ^Just  beyond 
the  frog";  that  he  saw  marks  across  the 
point  of  the  frog  **as  though  something  heavy 
had  run  across  it,  about  like  the  flange  of  a 
wheel  wohld  make."  The  witness  D.  C.  Simp- 
kins  testified  at  folio  215,  he  saw  the  marks 
on  the  end  of  the  frog  where,  in  his  judg- 
ment the  flange  of  the  wheel  struck,  and  that 
12  or  14  feet  further  on  he  saw  where  the 
flange  struck  the  cross-ties.  The  witness  Jim 
Mouson  testified  that  he  was  riding  on  the 
engine  by  permission  at  the  time  of  the  wreck, 
and  at  folio  169  he  said:  'The  train  struck  on 
some  part  of  the  track.  I  don't  know  wheth- 
er it  was  the  frog  or  not" — ^and  at  folio  180 
he  said  that  when  the  engine  gave  the  first 
jump  it  sounded  Just  like  It  was  going  over 
the  joints  of  a  track.  W.  H.  Andrews,  the 
superintendent  of  the  defendant  railroad  com- 
pany, at  folio  156,  testified  that  "the  life  of  a 
frog  in  a  place  of  that  kind  would  only  be 
from  a  year  to  a  year  and  a  half,"  and  at 
folio  267,  that  the  frog  in  use  at  the  time  of 
the  wreck  was  taken  up  about  three  months 
before  the  date  of  the  trial,  which  was  in 
June,  1906.  The  wreck  occurred  December  3, 
1904.  J.  W.  Hathcock,  the  defendant's  yard 
section  master  testified  at  folios  412-414  that 
he  put  the  said  frogs  in  when  he  first  took 
charge  of  the  yard,  that  he  kept  the  yard  for 
about  two  years  and  a  half,  and  that  the 
frogs  had  been  In  use  about  a  year  and  a  half 
before  the  accident,  and  were  In  use  for  four 
months  after  the  accident.  While  the  super- 
intendent and  section  master  and  other  wit- 
nesses testified  that  the  frogs  were  in  good 
condition  at  the  time  of  the  accident,  the  jury 
may  still  have  concluded  from  the  evidence 
that  the  frogs  had  become  defective  and  un- 
safe from  the  long  use.  It  cannot  be  said 
that  the  evidence  afforded  no  basis  for  an  in- 
ference that  the  wreck  was  the  result  of  de- 
fendant's negligence  in  failing  to  provide  a 
reasonably  safe  track. 

It  is  contended  further  that.  If  the  accident 
was  the  result  of  defendant's  negligence,  the 
plaintliTs  intestate  contributed  thereto  by 
his  own  negligence  in  running  his  train  with- 
in the  yard  limits  at  Georgetown  at  an  ex- 
cessive rate  of  speed,  in  violation  of  the  rules 
of  the  company,  and  that  it  was  error  of  lai» 
to  refuse  a  new  trial,  because  the  evidence 
was  not  susceptible  of  any  other  inference 
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tlian  that  platntUTs  Intestate  was  guilty  of 
soch  contributory  negligence.  A  promulgat- 
ed role  of  ttie  company  known  to  plaintitTs 
Intestate  required  that  the  speed  of  all  trains 
within  the  Georgetown  yard  should  not  exceed 
6  milee  an  hour.  The  testimony  leaves  no 
room  to  doubt  that  the  train  was  running  at 
a  greater  speed  than  the  rule  prescribed,  es- 
timated by  defendant's  witnesses  at  from  15 
to  18  miles  an  hour.  The  deceased  was  tak- 
ing in  a  train  of  50  to  00  cars,  heavily  loaded 
with  logs,  and  the  track  was  wet  and  slip- 
pery, curved,  and  up-grade  within  the  yard 
from  Front  street  There  was  some  testimony 
that  in  order  to  pull  in  such  a  train  without 
stalling  it  would  be  necessary  to  go  in  with 
a  speed  of  12  to  15  miles  an  hour,  and  there 
was  also  some  testimony  that  engineers  had 
been  criticised  by  the  yard  master  for  not 
making  the  curve  without  stalling.  There 
was  some  testimony  that  it  was  customary 
for  engineers  to  go  into  the  yard  '*very  fast,** 
but  that  It  was  also  customary  for  the  rail- 
road ofBclal  to  protest  **agaiost  the  practice.*' 
The  object  of  the  rule,  as  stated  by  super- 
intendent Andrews,  was  to  diminish  the  dan- 
ger of  misplaced  switches'  and  collision  with 
cars  upon  the  track,  the  low  speed  required 
giving  greater  control  over  the  train.  This 
witness  also  stated  that  in  the  absence  of  the 
contingencies  against  which  the  rule  was  in- 
tended to  guard  it  would  be  safe  to  run  with- 
in the  yard  at  a  rate  of  14  miles  an  hour. 
There  was  no  evidence  in  this  base  of  any 
misplaced  switch  or  track  obstruction,  and 
no  evidence  that  the  plaintifTs  intestate  had 
any  knowledge  of  the  defective  condition  of 
the  track.  The  train,  after  stopping,  entered 
the  yard  upon  signal  from  the  yard  master, 
who  controlled  the  movements  of  the  train 
within  the  yard. 

In  view  of  all  the  circumstances,  it  was 
proper  for  the  jury  to  determine  whether  the 
deceased  was  negligent  in  running  into  the 
yard  with  speed  greater  than  prescribed  by 
the  rules  of  the  company,  and  whether  such 
operation  of  the  train,  if  negligent,  proximate- 
ly caused  or  contributed  to  his  injury.  It 
cannot  be  said  that  the  testimony  Is  suscepti- 
ble of  no  other  inference  than  that  the  negli- 
gence of  the  deceased  caused  or  contributed 
to  his  injury. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 


(80  S.  C.  862) 

STATE  V.   BOYLES. 

(Sapreme  Court  of  Sontb  Carolina.    Feb.  10. 
1908.) 

1.  OBDflNAI.  Law— APPEAIi—PsxaENTATIOIl  ov 

Questions  m  Lowbb  Coubt. 

While  it  is  within  the  power  and  duty  of 
the  trial  judge,  of  his  own  motion,  to  require 
that  all  evidence  and  argument  shall  be  confined 
to  the  real  isSne  of  the  trial,  his  failure  to  re- 
bake  a  solicitor  for  repeated  efforts  to  bring  out 
irrelevant  testimony  which  is  excluded  is  not  re- 


viewable in  the  absence  of  any  objection  made 
at  the  time  or  any  request  for  the  protection 
of  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |  2645.] 

2.  WrrNBssBs  ~  Impeachment  —  Inoonsist- 

SNT  Statements— Foundation. 

Where  an  accused,  after  pleading  guilty, 
testified  against  his  codefendant,  he  occupied 
the  same  position  as  any  other  witness,  and  it 
was  not  error,  where  no  foundation  to  contra- 
dict him  had  been  laid,  to  refuse  to  allow  a 
policeman,  for  purposes  of  impeachment,  to 
testify  whether  after  his  arrest  he  had  accused 
anybody  of  being  implicated  with  him. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  50,  Witnesses,  §§  1233-1236.] 

8.  Cbiminal  Law— Evidence—Opinion  as  to 

Issue  Befobb  Juby. 

In  a  burglary  case,  it  was  not  error  to 
exclude  a  witness'  answer  to  a  question  wheth- 
er he  had  found  **any where  where  he  (accused) 
had  anv  connection  with  it,"  since  the  answer 
would  have  been  merely  an  opinion  as  to  the 
issue  before  the  jury. 

(BkL  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  15,  Criminal  Law,  §  1036.] 

4.  Same  — Conduct  ov  Tbtal  —  R^mabks  or 
Judge— Cbedibiutt  of  Witness. 

An  expression  of  opinion  by  the  judge,  in 
overruling  an  objection  to  a  witness,  that  it  was 
a  violation  of  law  for  the  witness,  an  attorney, 
to  act  as  sheriff  or  deputy  sheriff,  being  on  a 
collateral  matter,  and  there  being  no  intimation 
that  the  violation  of  law  was  intentional,  was 
not  error,  as  influencing  the  jury  against  the 
witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1530.] 

5.  Attobnbt  and  Clients-Office  of  Attob- 
NEY— Disabilities— KiGHT  to  Act  as  Dep- 
uty Sheriff. 

Under  Civ.  Code  1902,  §  829,  providing  that 
no  sheriff  or  deputy  sheriff  shall  act  as  an  at- 
torney at  law,  a  practicing  attorney  may  not  be 
a  sheriff  or  deputy  sheriff. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County:   D.  B.  Hydrick,  Judge. 

Herbert  Boyles  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

S.  G.  Mayfleld,  John  R.  Bellinger,  and  R. 
C.  Hardwick,  for  appellant.  James  B.  Dav- 
is,  for  the  State. 

WOODS,  J.  The  indictment  charged  Al- 
len W.  Nelson  and  Herbert  Boyles  with 
breaking  into  the  drug  store  of  J.  S.  Mat- 
thews in  the  nighttime,  and  stealing  there- 
from goods  over  the  value  of  $20.  Nelson 
entered  a  plea  of  guilty.  The  trial  of  Boyles 
resulted  In  his  conviction  and  sentence.  lie 
rests  his  appeal  mainly  on  the  ground  that 
he  did  not  have  a  fair  trial,  because  the  cir- 
cuit Judge  did  not  rebuke  the  solicitor  for 
bis  repeated  efforts  to  bring  out  testimony 
to  the  effect  that  a  charge  had  been  made 
against  the  defendant  for  stealing  a  horse 
and  buggy.  On  every  attempt  to  adduce  this 
testimony  the  circuit  Judge  promptly  ex- 
cluded it,  and  in  his  charge  explicitly  cau- 
tioned the  Jury  against  giving  any  consid- 
eration to  allusions  made  to  any  charge 
against  the  defendant  other  than  that  laid 
i  in  the  indictment.    It  is  fatal  to  the  appeal 
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that  objection  was  not  made  to  the  conduct 
of  the  solicitor  at  the  time,  and  the  protec- 
tion of  the  court  asked.  The  fairest  and 
most  honorable  counsel  are  sometimes  be- 
trayed by  the  heat  of  contest  into  unfair 
and  improper  action  or  speech.  We  think 
the  record  shows  the  solicitor  was  so  led 
away  in  this  case.  But  clearly  it  would  be 
unreasonable  for  an  appellate  court  to  order 
a  new  trial  on  this  ground,  when  no  com- 
plaint was  made  to  the  circuit  Judge,  and  no 
request  was  made  that  he  admonish  the  solic- 
itor not  to  allude  to  any  other  charge  against 
the  defendant  No  doubt  it  is  within  the 
power  and  duty  of  the  circuit  Judge  of  his 
own  motion  to  require  that  all  evidence  and 
argument  should  be  confined  to  the  real  Is- 
sue of  the  trial,  but  It  Is  also  the  duty  of 
the  party  who  thinks  himself  prejudiced  by 
the  effort  to  inject  extraneous  issues  to  ask 
the  court  to  forbid  allusion  to  them.  Crump- 
ton  Y.  United  States,  138  U.  8.  861,  11  Sup. 
Ot  355,  d4  L.  Ed.  95&  The  authorities  to 
the  same  effect  are  too  numerous  for  cita- 
tion. 

Nelson,  after  pleading  guilty,  was  used  as 
a  witness  against  appellant  Boyles.  The  cir- 
cuit Judge  refused  to  allow  counsel  for  ai^>el- 
lant  to  ask  Koopman,  a  policeman,  whether 
Nelson  after  his  arrest  accused  anybody  of 
being  implicated  with  him*  Nelson  was  in 
the  same  attitude  as  any  other  witness,  and 
the  question  was  inadmissible,  because  no 
foundation  to  contradict  him  had  been  laid. 

It  is  next  insisted  that  there  was  error 
in  excluding  the  witness  Hardwlck's  nega- 
tive  answer  to  the  question,  "Find  any- 
where where  he  (Boyles)  had  any  connection 
with  it?'  This  answer  could  not  have  been 
anything  more  than  an  opinion  as  to  the  is- 
sue before  the  Jury,  and  was  properly  ex- 
cluded. The  solicitor  objected  to  this  wit- 
ness testifying,  thus  stating  his  objection: 
*1  can  show  your  honor  where  he  was  depu- 
tized, and  he  will  admit  it,  as  constable  to 
go  on  over  there  and  arrest  these  parties,  and 
I  object  to  his  getting  on  the  stand  and 
swearing  away  the  secrets  of  the  state."'  The 
defendant  alleges  the  Jury  were  influenced 
against  giving  due  weight  to  the  evidence 
of  this  witness  who  was  an  attorney,  because 
the  circuit  Judge,  in  overruling  the  objection 
of  the  solicitor,  expressed  the  erroneous  opin- 
ion that  it  was  a  violation  of  law  for  an  at- 
torney to  act  as  a  sheriff  or  deputy  sheriff. 
If  we  assume  the  opinion  was  erroneous,  it 
would  have  been  an  error  in  a  matter  entire- 
ly collateral,  and  it  could  not  have  influenced 
the  Jury  against  the  witness,  as  there  was 
no  intimation  that  he  was  guilty  of  an  in- 
tentional violation  of  law.  But  the  opinion 
was  not  erroneous,  for  section  829,  Civ.  Code 
1902,  certainly  contemplates  that  a  practicing 
attorney  shall  not  be  a  sheriff  or  deputy 
sheriff. 

The  Judgment  of  this  court  is  that  the 
Judgment  <tf  the  circuit  court  be  affirmed. 


STATE  V.  POPE. 


(79  S.  C.  ST} 


(Supreme  Court  of  South  Otrolina.     Feb.  11. 
1908.) 

1.  CanuNAL  liAw  ^  SuiocABT  Tbials  and 
Conviction. 

A  magistrate  has  power  to  grant  a  contin- 
uance in  a  criminal  prosecution  both  as  a  neces- 
sary incident  of  the  power  to  hear  and  deter- 
mine causes  and  under  Cr.  Code  1902,  §  20,  pro- 
viding that  all  proceedings  before  magistrates 
shall  oe  summary  or  with  only  such  delay  as  a 
fair  and  Just  examination  of  the  case  requires. 

2.  Intoxicating  Liquobs— Offenses— Trans- 
portation OF  Contraband  Liquors  — 
Transportino  Dbfinbd.     . 

Under  Cr.  Code  1902,  f  589(  providing  that 
"no  person,  except  as  provided  m  this  chapter, 
shall  bring  into  this  state  or  transport  from 
plaoe  to  place  within  this  state,  bv  wagon,  cart, 
or  other  vehicle,  or  by  any  other  means  or 
mode  of  carriage,  any  liquors  or  liquids  con- 
taining alcohol,  •  •  •"  "transport  means  to 
carry  or  convey  from  one  place  to  another,  and 
carrying  liquor  on  the  person  is  a  .means  or 
mode  of  carriage. 

iEd.  Note.— For  cases  in  point,  see  Oent.  Dig. 
.  29,  Intoxicating  Liquors,  |  148.]  * 

For  other  deOnitions,  see  Words  and  Phrases, 
VOL  8,  pp.  7075-707Q.] 

8.  Commerce— Subjects  of  Reouultion. 

In  a  prosecution  for  transporting  contra- 
band liquor,  where  the  proof  showed  that  de- 
fendant had  liquor  in  his  possession  and  was 
actually  selling  it,  it  was  contraband  liquor, 
and  was  not  within  the  protection  of  the  inter- 
state commerce  clause  of  the  United  S-tates  Con- 
stitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  §  30.] 

4.  Same  —  Seizures  —  Pbopertt  Subject  to 
Seizure. 

In  a  prosecution  for  transporting  contra- 
band liquor  within  the  state,  where  the  evidence 
is  undisputed  that  defendant  was  selling  liquor 
from  a  bottle,  the  liquor  would  not  be  exempt 
from  seizure  under  Cr.  Code  1902,  §  581,  pro- 
viding that  "liquors  purchased  outside  the  state 
owned  and  conveyed  as  personal  baggage  shall  be 
exempt  from  seizure  when  the  quantity  does 
not  exceed  one  gallon.*' 

5.  Same  —  CRiMiNAii  Pbosecution— Presump- 
tions. 

In  a  prosecution  for  transporting  contra- 
band liquor,  where  defendant  was  found  at  a 
church  selling  liquor  from  bottles  in  his  pos- 
session, the  presumption  is  that  he  carriea  it 
there. 

8.  CaiMiNAii  Law  — Summary  Triait— Juris- 
diction OF  Magistrate  —  Transportino 
Contraband  Liquors— Forfeiture  of  Liq- 
uors—Constitutional Provisions. 

Under  the  constitutional  limitation  of  mag- 
istrates' jurisdiction  to  offenses,  the  punishment 
of  which  does  not  exceed  $100  fine  or  30  davs' 
imprisonment,  a  magistrate  has  jurisdiction  of  a 
prosecution  for  transporting  contraband  liquor, 
where  the  statute  provides  for  the  forfeiture  of 
the  goods  in  additiod  to  a  fine  of  $100  or  im- 
prisonment for  30  days,  since  the  forfeiture  of 
the  liquor  is  not  a  part  of  the  punishment  im- 
posed oy  the  magistrate,  but.  under  the  express 
provisions  of  Cr.  Code  1902,  §  583,  is  a  pro- 
ceeding in  rem. 

7.  Same— Punishment  Defined. 

Punishment  in  a  legal  sense  is  any  pain, 
penalty,  suffering,  or  confinement  inflicted  upon 
a  person  by  the  authority  of  the  law,  and  the 
judgment  and  sentence  of  a  court  for  some  crime 
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or  offense  committed  by  him  or  f6r  his  omis- 
sion of  a  dot7  enjoined  by  law. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  7ol.  7,  pp.  5850-6851;  vol.  8,  p. 
7775.] 

Appeal  ftom  General  Sessions  Circni^ 
Court  of  Greenwood  County;  Charles  G. 
Dantzler,  Jadge. 

Jim  Pope  was  convicted  of  transporting 
contraband  liquors,  and  appeals.   Affirmed. 

D.  H.  MagiU,  for  appellant  B.  A.  Cooper, 
for  the  State. 

WOODS,  X  The  defendant  was  convicted 
in  the  court  of  Magistrate  Austin  of  trans- 
porting contraband  liquor  within  the  state 
onder  the  following  provision  of  the  statute: 
''No  person,  except  as  provided  in  this  chap- 
ter, shall  bring  into  this  state,  or  transport 
from  place  to  place  within  this  state  by 
wagon,  cart  or  other  vehicle,  or  by  any  other 
means  or  mode  of  carriage,  any  liquors  or 
liquids  containing  alcohol,  under  a  penalty 
of  one  hundred  dollars  or  imprisonment  for 
thirty  days  for  each  offense,  upon  conviction 
thereof,  as  for  a  misdemeanor."  Cr.  Code 
1902,  I  589.  After  one  mistrial  April  30, 
1906,  was  fixed  by  agreement  as  the  day  of 
the  trial;  but  on  that  day,  before  the  jury 
was  sworn,  at  the  instance  of  the  counsel  for 
the  prosecution  and  over  the  objection  of  de- 
fendant, the  cause  was  continued  until  May 
7,  1906.  When  the  case  was  called,  defend- 
ant objected  to  the  trial,  alteglng  the  magis- 
trate to  be  without  jurisdiction  to  try  the 
cause  for  three  reasons,  which  may  be  thus 
aummarized<  (1)  Because  by  the  continuance 
the  defendant  had  been  denied  the  constitu- 
tional right  to  a  speedy  trial.  (2)  The  dis- 
charge by  the  magistrate  of  a  jury  drawn 
and  summoned  for  the  trial  on  April  30th 
until  May  7th,  the  new  day  set  for  the 
trial,  operated  as  an  acquittal  of  the  defend- 
ant (3)  The  magistrate  had  no  authority  to 
continue  the  case,  and  by  his  attempt  to  do 
BO  he  lost  jurisdiction  of  it  All  the  objec- 
tions were  overruled,  and  the  defendant  was 
tried,  convicted,  and  sentenced.  On  appeal 
to  the  circuit  court  the  judgment  of  the 
magistrate  was  affirmed. 

AN  the  above-stated  objections  to  the  ju- 
risdiction depend  on  the  soundness  of  the 
position  taken  by  defendant's  coimsel  that  a 
magistrate  has  no  i)ower  to  continue  a  case 
because  the  power  is  not  expressly  conferred 
by  any  statute  of  the  state.  This  state  is 
exceptional  in  having  no  statutes  regulating 
in  express  terms  continuance  In  magistrates' 
courts.  Many  of  the  states  have  statutes  con- 
ferring on  magistrates  or  justices  of  the 
peace  the  power  to  grant  continuances  and 
prescribing  the  conditions  in  which  the  pow- 
er may  be  exercised.  The  courts  of  these 
states  have  generally  held,  if  the  magistrate 
or  justice  of  the  peace  attempts  to  grant  a 
continuance  in  a  case  or  under  conditions  not 
indoded  in  the  statute,  he  loses  jurisdiction 


of  the  cause,  and  his  action  thereafter  is  of 
no  effect  There  are  dicta  in  one  or  two 
cases,  as  for  example  Lyman-Eliel  Drug  Go. 
V.  Cooke,  12  N.  D.  88.  94  N.  W.  1041,  to  the 
effect  that  in  the  absence  of  any  statute  on 
the  subject  a  magistrate  would  have  no  pow- 
er to  continue  a  case  for  any  cause.  But  no 
case  has  been  cited,  and  we  can  find  none 
which  arose  in  a  state  ^whei'e  there  was  no 
such  statute  in  which  it  is  held  a  magistrate 
has  no  i>ower  to  grant  a  continuance.  Tire 
practice  of  granting  continuances  in  magis- 
trates' courts  for  good  cause  has  obtained 
without  question  in  this  state,  as  will  be 
seen  by  examination  of  the  reported  cases, 
and  there  is  no  good  legal  reason  for  the 
court  to  bring  about  the  confusion  which 
would  result  from  overturning  the  practice. 
The  true  view  is  that  the  power  to  grant 
continuances  is  a  necessary  incident  of  the 
power  to  hear  and  determine  causes,  for  it 
cannot  be  conceived  to  be  within  the  con- 
templation of  the  law  that  the  state  and  per- 
sons accused  and  litigants  in  civil  causes 
should  be  put  to  the  useless  expense  and 
hardship  of  having  to  institute  or  be  subject 
to  new  proceedings  whenever  from  an  un- 
forseen  accident  or  misfortune  a  fair  trial 
cannot  be  had  on  the  day  first  fixed.  Section 
20  of  the  Criminal  Code  of  1902  provides: 
"All  proceedings  before  magistrates  shall  be 
summary,  or  with  only  such  delay  as  a  fair 
and  just  examination  of  the  case  requires." 
It  might  be  well  argued  that  this  includes  the 
delay  of  continuances  necessary  to  a  fair 
and  Just  trial.  Not  only  on  this  statute,  but 
on  the  ground  that  the  power  to  grant  con- 
tinuances for  good  cause  Is  inherent  In  the 
power  to  try  causes,  we  hold  that  the  magis- 
trate did  not  exceed  his  power  in  continuing 
the  cause. 

The  magistrate  did  not  err  in  refusing  to 
charge  that  carrying  liquor  on  the  person  Is 
not  transporting  it  within-  the  meaning  of 
the  law.  The  statute  makes  It  criminal  "to 
transport  from  place  to  place  within  this 
state  by  wagon,  cart  or  other  vehicle,  or  by 
any  other  means  or  mode  of  carriage,  any 
liquor,"  etc  "Transport"  means  to  carry  or 
convey  from  one  place  to  another,  and  carry- 
ing on  the  person  is  certainly  a  means  or 
mode  of  carriage.  It  is  true  the  dispensary 
law  has  no  application  to  such  transporta- 
tion or  use  of  liquors  as  is  protected  by  the 
interstate  commerce  clause  of  the  CJonstltu- 
tion  of  the  United  States,  but  the  proof  was 
that  the  defendant  had  liquor  in  his  posses- 
sion, and  was  actually  selling  it.  It  was 
therefore  manifestly  contraband  liquor  under 
the  laws  of  this  state,  and  was  not  within  the 
protection  of  the  Interstate  commerce  clause 
of  the  United  States  Constitution  (Jaro  v. 
Holstlen,  73  S.  C.  Ill,  52  S.  B.  870),  and  the 
magistrate  was  right  in  refusing  to  charge 
to  the  contrary. 

The  position  is  equally  untenable  that  the 
magistrate  should  have  charged:  "That  if 
the  jury  find  that  the  defendant  owned  and 
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carried  liquor  npon  Mb  person  in*a  quantity 
not  exceeding  one  galion,  and  that  snch  liq- 
uor was  purchased  outside  of  the  state,  he 
cannot  be  convicted."  The  request  to  charge 
was  based  on  the  proviso  to  section  581  of 
Criminal  Ck)de  of  1902:  'That  liquors  pur- 
chased outside  the  state,  owned  and  con- 
veyed as  personal  baggage,  shall  be  exempt 
from  seizure  when  the  quantity  does  not  ex- 
ceed one  gallon."  So  far  ftom  there  being 
any  evidence  that  the  liquor  was  conveyed 
by  defendant  as  personal  baggage,  the  evi- 
dence waa  undisputed  that  he  was  selling  It 
from  a  bottle  at  a  church. 

It  Is  next  contended  there  was  no  evidence 
to  support  the  verdict  of  the  jury  that  de- 
fendant had  transported  from  one  place  to 
another.  As  the  defendant  was  found  at  the 
church  selling  liquor  from  bottles  in  his  pos- 
session, the  presumption  that  he  had  carried 
It  there  was  certainly  as  strong  as  the  pre- 
sumption of  larceny  against  one  found  in 
possession  of  stolen  goods. 

The  last  proposition  submitted  by  defend- 
ant is  that  the  ofTense  was  beyond  the  juris- 
diction of  the  magistrate,  because  the  statute 
provides  for  the  forfeiture  of  the  goods  as  a 
punicdiment  additional  to  the  flue  of  $100  or 
Imprisonment  for  30  days,  which  is  the  con- 
stitutional limit  of  the  magistrate's  jurisdic- 
tion. It  would  be  sufficient  to  say  the  court 
has  heM  in  State  v.  Pickett,  47  S.  G.  101,  25 
S.  B.  46,  and  State  v.  Adams,  49  S.  0.  518» 
27  S.  B.  523,  the  offense  of  which  the  de- 
fendant was  convicted  to  be  in  the  exclusive 
jurisdiction  of  the  magistrate.  The  Consti- 
tution provides  the  jurisdiction  of  magis- 
trates **shall  not  extend  to  cases  where  the 
punishment  exceeds  a  fine  of  $100  or  impris- 
onment for  30  days."  Punishment  in  a  legal 
sense  '*is  any  pain,  penalty,  suffering,  or  con- 
finement inflicted  upon  a  person  by  the  au- 
thority of  the  law  and  the  judgment  and  sen- 
tence of  a  court  for  some  crime  or  offense 
committed  by  him,  or  for  his  omission  of  a 
duty  enjoined  by  law."  25  Am.  &  Eng.  Enc 
316.  The  forfeiture  of  the  liquor  is  not  a 
part  of  the  punishment  imposed  by  the  mag- 
istrate, but,  on  the  contrary,  it  Is  expressly 
declared  by  section  583  of  the  Criminal  Code 
of  1902  to  be  a  proceeding  in  rem. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 

(79  s.  c.  59) 

CRAWFORD  et  al.  v.  OWENS. 

(Supreme  Court  of   South   Carolina.     Feb.   8, 
190a) 

L  Evidbnce^Pabol  Evidbncs. 

The  surety  on  a  bond  may,  in  an  action 
thereoD,  testify  to  the  circamstances  under  which 
it  was  executed,  its   terms  not  being  thereby 
affected. 
2.  Pbingipai.  awd  Subett  — Actions  — Bvi- 

DKNCE. 

The  testimony  of  C,  the  obligee  in  a  bond, 
signed  only  by  O.  as  surety,  to  secure  the  per- 
formance of  the  contract  of  H.  to  baild  for  C 
that  he  had  no  notice  that  O.  signed  with  the 
understanding  that  he  was  to  sign  wih  H.  as 


his  surety,  is  immaterial,  in  view  of  the  stipu- 
lation of  the  boildina  contract,  drawn  by  hiui, 
providing  for  a  bond  oy  H.  with  surety,  and  tl\e 
form  of  the  t>ond  indicating  that  it  was  to  be 
signed  by  another. 
8.  Same— Relkask  or  Subett. 

The  surety  on  a  bond,  who  signed  It  with 
the  understanding  that  the  principal  was  to 
sign  it,  is  released  b^  the  obligee  taking  it,  sign- 
ed by  nim  alone,  ^ith  knowledge  from  the  face 
of  it  and  a  contract  he  had  with  the  principal 
that  he  was  to  sign  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  $  53.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  R.  Withers  3iemminger, 
Judge. 

Action  by  R.  B.  Crawford  and  others 
against  S.  H.  Owens.  Judgment  for  defend- 
ant.  Plaintiffs  appeaL    Affirmed. 

Frank  Q.  Tompkins,  for  appellant&  E. 
McClarkson  and  Jas.  S.  Verner,  for  respond- 
ent 

JONES,  J.  The  plaintiffs  as  obligees  of  a 
bond  under  seal  brought  this  action  against 
the  defendant  as  surety  for  the  faithful  per- 
formance of  a  contract  by  J.  B.  Harmon  to 
erect  a  dwelling  house  for  plaintiffs.  The 
written  contract  between  Harmon  and  plain- 
tiffs was  executed  April  20,  1905,  containing 
specifications,  with  stipulations  as  to  pay- 
ment by  installments  at  certain  stages  of  the 
work.  In  this  contract  drawn  by  plaintiff^ 
Harmon  makes  reference  to  his  bond,  dated 
April  20,  1905,  as  binding  him  in  the  sum  of 
$2,000  unto  the  plaintiff,  **and  secured  by 

and to  erect,"  etc.    It  appears, 

however,  that  in  June,  1905,  the  defendant, 
Owens,  signed  the  bond  in  question,  and  was, 
over  objection,  permitted  to  state  the  cir- 
cumstances of  his  signing— that  Harmon  told 
him  that  he  had  gotten  the  contract  and  was 
going  to  build  a  house  for  plaintiff,  who  re- 
quired a  bond,  and  that  Harmon  wanted  him 
to  go  on  the  bond  with  him,  which  he  did; 
that  he  read  the  bond  and  supposed  there 
was  a  second  party  signing  it;  that  after 
signing  the  bond  he  handed  it  to  Harmon. 
Harmon  delivered  the  bond  to  plaintiffs  with- 
out signing  it  Plaintiff  R.  B.  Crawford  tes- 
tified that  when  Harmon  delivered  the  bond 
to  him  he  did  not  know  anything  about 
Owens'  stipulating  when  he  went  on  the 
bond  he  was  to  have  some  one  else  to  go  on 
with  him.  Upon  objection  being  made  to  this 
testimony,  the  court  ruled  that  it  was  admis- 
sible.  The  bond  in  suit  is  as  follows :  *'Know 

all  men  by  these  presents,  that  we,  ^ 

of  the  county  of  Richland,  state  aforesaid, 

are  held  and  firmly  bound  unto ,  of  the 

state  aforesaid,  In  the  sum  of  two  thousand 
•Vioo  dollars  (2,000.00),  good  and  lawful 
money  of  the  United  States,  to  be  paid  to  the 
said  Emma  A  and  R.  B.  Crawford,  for  which 
payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors  and  adminis- 
trators. Jointly  and  severally,  by  these  pres- 
ents. Sealed  with  our  seal  and  dated  this 
day  of ,  1905.    Wheieas  the  said 
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J.  B.  HanDon  has  entered  Into  a  certain  con- 
tract with  Bmma  A.  Crawford  and  R.  B* 
Crawford  for  building  complete  with  all  ma- 
terials famished  by  the  said  J.  B.  Harmon, 
■aid  contract  dated  April  20th,  1905:  Now, 
therefore,  the  condition  of  the  said  obligation 
Is  such  that  if  the  said  J.  B.  Harmon  shall 
well  and  faithfully  perform  the  duties  and 
obligations  in  and  by  the  terms  of  the  con- 
tract according  to  its  true  intent  and  mean- 
ing, the  abov^  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect 
[Signed]  S.  H.  Owens,  [L.  S.)  Signed,  sealed, 
and  delivered  in  the  presence  of." 

It  was  shown  that  Harmon  abandoned  the 
contract  before  completion  of  the  building 
after  receiving  $900  thereon,  a  sum  which  Mr. 
Crawford  states  was  a  "little  more"  than  he 
was  required  to  pay  at  that  stage  of  the  work 
under  the  stipulation  of  the  contract  The 
contract  stipulated  for  payment  of  $500  when 
the  foundation  is  laid,  sills  and  sleepers,  and 
$500  when  frame  raised,  house  weatherboard- 
ed,  etc  If  the  payment  of  $900  was  In  ad- 
vance of  the  work,  the  second  stage  of  the 
work  had  not  been  completed.  After  notify- 
ing Owens  of  the  fact  that  Harmon  had 
abandoned  the  contract  and  Owens  not  tak- 
ing any  step  to  complete  the  building,  plain- 
tiff undertook  to  complete  the  same,  and  in 
doing  so  made  expenditures  to  the  amount 
of  at  least  $1,004.08  in  excess  of  the  contract 
price,  which  was  $8,100. 

The  plaintiff  moved  to  direct  a  verdict  for 
$1,604.08,  and  defendant  moved  to  direct  a 
verdict  in  his  favor.  The  court  directed  a 
verdict  for  defendant  for  two  reasons:  (1) 
That  the  defendant  surety  is  released  be^ 
cause  the  plaintiffs  took  the  bond  without 
the  signature  of  the  principal  Harmon,  with 
knowledge  from  the  face  of  the  papers  that 
he  was  to  sign  the  bond— citing  Sullivan  v. 
Williams,  ^  S.  C.  507,  21  S.  E.  042 ;  (2)  that 
the  payment  of  installment  before  due  in  ad- 
vance of  the  performance  of  the  work  as 
stipulated  released  the  surety  under  the  au- 
thority of  Greenville  v.  Ormand,  51  S.  C.  125, 
28  S.  E.  147.  After  careful  consideration  we 
find  no  error  in  the  rulings  of  the  court.  The 
testimony  admitted  over  objection  was  compe- 
tent to  explain  the  circumstances  under 
which  the  bond  in  suit  was  executed,  the 
terms  of  the  bond  not  being  thereby  affected. 
Sullivan  V.  Williams,  supra.  The  testimony 
of  plaintiff  Crawford  that  he  had  no  notice 
that  Owens  signed  with  the  understanding 
that  he  was  to  sign  with  Harmon  as  his  sure- 
ty was  immaterial,  in  view  of  the  stipulation 
of  the  written  contract  drawn  by  him  pro- 
viding for  a  bond  by  Harmon  with  surety, 
and  the  form  of  the  bond  indicating  that  It 
was  the  intention  that  the  principal  Harmon 
sbotild  sign.  Plaintiff  was  bound  to  take  no- 
tice of  all  facts  disclosed  on  the  face  of  the 
papers. 

This  -is  not  a  case  In  which  a  surety  places 
an  Instrument  perfect  on  its  face,  in  the 
hands  of  th^  principal,  to  deliver  to  the  obli- 


gee, and  seeks  to  avail  himself  of  an  agree- 
ment with  the  principal  inconsistent  with  the 
obligation  as  expressed,  and  of  which  the  ob- 
ligee has  no  notice,  nor  is  this  a  case  In  which 
the  surety  signed  an  instrument,  in  form 
complete,  in  the  mere  expectation  that  an- 
other would  sign ;  but  It  is  the  case  of  a  sure- 
ty signing  a  nonnegotiable  instrument  incom- 
plete on  its  face,  on  condition  that  the  prin- 
cipal should  also  sign,  and  delivered  by  the 
principal  to  the  obligee  and  accepted  by  him 
with  knowledge  of  circumstances  which 
should  have  prevented  his  acceptance  without 
the  signature  of  the  principal. 

Under  this  view  It  is  unnecessary  to  con- 
sider the  applicability  of  the  principle  decided 
In  Greenville  v.  Ormand,  51  S.  C.  121,  28  S. 
B.  147,  that  a  surety  on  a  builder's  contract  is 
discharged  by  the  payment  to  the  principal  of 
money  which  should  have  been  reserved  un- 
der the  terms  of  the  contract 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(79  8.  c.  63) 

STATE  V.  McCOOMER  et  al. 

(Supreme   Goart  of  South   Garolina.     Feb*  8, 
1008.) 

1.  Gbtktnal  Law— Vrnthb— Place  of  Bring- 
IHO  Pbosecution— Locality  of  Offense. 

In  the  absence  of  a  statute  to  the  con- 
trary, an  offense  is  deemed  to  be  committed 
where  the  injury  was  inflicted,  and  not  where 
the  death  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Crhnmal  Law,  <§  220-220.] 

2.  Same  —  Constitutional  and   Statutort 
Provisions. 

Act  1880  (17  St.  at  Large,  p.  336:  Or. 
Code  1902,  §  119)  provides  that  if  a  person  is 
wounded  in  one  county  and  die  in  another  the 
person  guilty  may  be  indicted  and  prosecuted  in 
either  county.  Const.  1895,  art.  0,  {  2,  provides 
that,  unless  a  change  of  venue  be  had  under 
the  provisions  thereof,  the  defendant  shall  be 
tried  in  the  county  where  the  offense  was  com- 
mitted. Held,  that  the  constitutional  provi- 
sion must  be  construed  in  the  light  of  the  act 
of  1880,  and  the  provision  entitling  a  defendant 
to  trial  in  the  "county  where  the  offense  was 
committed'*  would  be  construed  to  mean  where 
the  offense  was  deemed  committed  under  exist- 
ing laws ;  and  hence,  where  a  person  was  wound- 
ed in  C.  county,  but  died  in  S.  county,  defend- 
ant was  properly  indicted  and  convicted  for  the 
crime  in  the  latter  county. 

[Ed.  Note.— For  cases  in  point,  see  Cent  EHg. 
vol  14»  Grimhial  Law,  §{  220-226.] 

8.  Constitutional   Law-Construction    in 

Favor  of  Validity  of  Statute. 

Repeals  by  implication  are  not  favored,  and 
the  courts  will,  whenever  practicable,  reconcile 
constitutional  and  statutory  provisions. 
4.  Criminal  Law  —  Appeal  —  Discretion  of 

Trial  Court— New  Trial. 

Where  the  trial  court  in  parsing  on  a  mo- 
tion for  a  new  trial  expressed  a  doubt  whether 
the  witnesses  may  not  have  been  intimidated 
by  popular  clamor  into  suppressing  testimony 
materia]  to  the. defense,  but  nevertheless  refused 
a  new  trial,  his  order  refusing  a  new  trial  will 
not  be  disturbed  in  the  absence  of  anything  in 
the  record  showing  an  abuse  of  his  discretion 
in  so  doing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  H  8007-^071.] 
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5.  HoMioiDB  —  Evidence  —  Dying  Declaba* 
TION8— -When  Admissible. 

Dyinir  decIaradoDs  are  admissible  wliere  tlie 
death  of  declarant  was  imminent  when  the  dec- 
larations were  made,  and  be  was  so  fully  aware 
of  approachinir  death  as  to  be  without  hope  of 
recovery,  and  the  death  of  declarant  was  the 
question  under  investi^tion  and  the  circumstan- 
ces of  his  death  the  subject  of  the  declarations. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  DiSi 
yol.  2e,  Homicide,  §§  425-428.] 

6.  Sams— Appeal— Questions  or  Fact— Ad* 
MISSION  OF  Evidence— Pbeliminabt  Ques- 

'    TiONs— Dying  Declarations. 

•  The  decision  of  the  trial  court  as  to  wheth- 
er the  conditions  essential  to  the  admission  of 
dying  declarations  have  been  fulfilled  will  not 
be  disturbed  on  appeal,  unless  it  is  dear  that 
his  exclusion  of  such  declarations  was  improper 
and  was  prejudicial  to  defendant. 

7.  Same— Dying  Declarations— Knowledge 
or  Approaching  Death. 

Where  deceased  expressed  his  belief  seyeral 
times  that  his  wound  would  be  fatal,  the  fact 
thatt  in  answer  to  questions  as  to  who  shot 
him,  he  replied  that  he  was  too  weak  to  talk 
now  but  would  tell  in  the  morning,  did  not 
show  an  expectation  of  living  so  as  to  exclude 
his  explanation  of  the  shooting  as  a  dying  decla- 
ration. 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
•vol.  26»  Homicide,  §<  430-437.] 

&  Same  —  Evidence— Dying  Declarations- 
Exclusion  or  Evidence— Prejudicial  Er- 
ror. 

Where,  in  a  prosecution  of  defendants  for 
murder,  there  was  evidence  that  the  fatal  shot 
was  fired  by  a  negro  standing  on  the  ground,  and 
also  evidence  that  it  was  fired  by  a  white  man 
standing  on  a  train  platform,  the  exclusion  of 
a  dying  declaration  by  deceased  that  the  fatal 
shot  was  fired  by  a  man  on  the  ground  was 
prejudicial  error  as  to  defendant  S.,  a  white 
man,  but  was  not  prejudicial  as  to  defendant 
M.,  a  negro* 

Appeal  from  General  Sessions  Circuit  Court 
of  Clarendon  County ;   D.  E.  Hydrick,  Judge. 

Jack  McCoomer  and  George  Spivens  were 
convicted  of  murder,  and  they  appeai.  Af- 
firmed as  to  defendant  McCoomer.  Reversed 
as  to  defendant  Spivens,  and  remanded  for 
a  new  trial. 

U  D.  Jennings,  for  McCoomer.  R.  H« 
Welch,  for  Spiven&  John  S.  Wilson  and 
Harman  D.  Moise,  for  the  State. 


WOODS,  J.  The  trial  of  the  defendants 
for  the  murder  of  James  E.  Galllard  in 
court  of  general  sessions  for  Sumter  county 
resulted  in  conviction  with  recommendation 
to  mercy,  and  the  consequent  sentence  to 
life  imprisonment  The  fatal  shooting  occur- 
red near  a  circus  train  at  the  town  of  Man- 
ning in  Clarendon  county,  but  Galllard 
died  at  a  hospital  in  the  city  of  Sumter.  The 
indictment  charged  the  felonious  assault  in 
the  county  of  Clarendon  and  the  death  in 
the  county  of  Sumter,  The  defendants  made 
no  objection  to  the  trial  in  Sumter  county, 
but  now  on  appeal  insist  the  trial  was  a 
nullity  alleging  exclusive  jurisdiction  of  the 
offense  charged  to  be  in  the  court  of  general 
sessions  for  Clarendon  county,  the  fatal  in- 
jury having  been  inflicted  in  that  county. 
The  act  of  1880  (17  St.  at  Large,  p.  336; 


Cr.  Code  1902,  |  110),  provides:  "When  any 
person  shall  be  struck,  wounded,  poisoned, 
or  otherwise  injured  in  one  county  and  die 
thereof  In  another,  any  inquisition  or  indict- 
ment thereon  found  by  jurors  of  either  shall 
be  as  good  and  effectual  in  law  as  If  the 
stroke,  wound,  poisoning,  or  other  injury  had 
been  committed  and  done  in  the  county  where 
the  party  shall  die.  And  the  person  guUtj 
of  such  striking,  wounding,  poisoning,  or 
other  injury,  and  every  accessory  thereto,  ei- 
ther before  or  after  the  fact,  shall  be  tried 
In  the  county  where  such  indictment  shall 
be  found,  and.  If  convicted,  punished  in  the 
same  mode,  manner,  and  form,  as  if  the  de- 
ceased had  suffered  such  striking,  wound- 
ing, poisoning,  or  other  Injury  and  death,  in 
the  county  where  such  indictment  shall  be 
found."  If  this  statute  is  still  In  force,  with- 
out doubt  the  defendants  were  subject  to 
trial  in  either  Clarendon  where  the  wound 
was  inflicted  or  In  Sumter  county  where  the 
death  occurred.  But  it  Is  contended  the  stat- 
ute was  repealed  by  section  2,  art  6,  of  the 
Constitution  of  1895,  which  contains  this  pro- 
vision: "Unless  a  change  of  venue  be  had 
under  the  provisions  of  this  article  the  de- 
fendant shall  be  tried  In  the  county  where 
the  offense  was  committed."  In  the  absence 
of  a  controlling  statute,  the  offense  Is  gen- 
erally regarded  committed  in  the  place  where 
the  unlawful  Injury  was  inflicted,  and  not 
where  the  death  occurred.  The  reasoning 
upon  which  this  doctrine  rests  is  thus  strong- 
ly stated  by  Judge  Brewer,  State  v.  Bowen, 
16  Kan.  475:  "It  seems  to  us,  without  pur- 
suing the  authorities  further,  reasonable  to 
hold  that,  as  the  only  act  which  the  defend- 
ant does  toward  causing  the  death  is  in  giv- 
ing the  fatal  blow,  the  place  where  he  does 
that  is  the  place  where  he  commits  the  crime, 
and  that  the  subsequent  wanderings  of  the 
injured  party,  uninfluenced  by  the  defend- 
ant, do  not  give  an  ambulatory  character  to 
the  crime,  at  least  that  those  movements  do 
not,  unless  under  express  warrant  of  the 
statute,  change  the  place  of  offense,  and  that, 
while  it  may  be  true  that  the  crime  is  not 
completed  until  death,  yet  that  the  death 
simply  determines  the  character  of  the  crime 
committed  in  giving  the  blow,  and  refers 
back  to  and  qualifies  that  act"  Therefore,  if 
the  constitutional  provision  stood  alone.  It 
would  be  nothing  more  than  an  affirmation 
of  the  common  law,  and  the  defendants  could 
be  tried  only  in  Clarendon  county.  But  the 
constitutional  provision  must  be  read  in  the 
light  of  the  statute  of  1880.  That  statute 
had  provided  the  indictment  might  be  found 
in  the  county  where  death  occurred  the  same 
as  if  the  wound  causing  death  had  been  in- 
flicted and  the  death  had  occurred  In  that 
county.  This  was,  in  effect,  an  enactment 
thmt  In  contemplation  of  law  the  offense 
should  be  considei:ed  to  have  been  committed 
In  both  counties — that  where  the  injury  was 
inflicted  and  that  where  the  death  occurred— 
and  that  the  trial  might  be  held  In  either. 
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Repeals  by  Implication  are  not  favored,  and 
the  obligation  is  in  the  courts  to  reconcile, 
whenever  practicable,  const! tntional  and  stat- 
utory provisions.  When  the  Constitution  pro- 
vided fbr  the  trial  of  the  defendant  in  the 
"county  where  the  offense  was  committed," 
it  meant  in  the  county  where  the  offense 
was  deemed  committed  under  the  law  as  it 
then  was ;  and  the  act  of  1880  providing,  in 
effect,  that  the  offense  was  to  be  considered 
committed  in  both  counties  and  triable  in  ei- 
ther was  the  law  then  in  effect.  The  appeal 
on  this  ground  cannot  be  sustained. 

The  contention  is  earnestly  pressed  on  be- 
half of  Spivens  that  the  verdict  is  entirely 
without  support  in  the  evidence,  and  on  be- 
half of  both  the  defendants  it  is  urged  that 
verdict  convicting  both  cannot  be  a  true  ver- 
dict, because  under  the  evidence  offered  by 
the  prosecution  It  is  impossible  that  both 
could  be  guilty.  As  there  is  to  be  a  new 
trial  as  to  Spivens,  we  forbear  any  comment 
on  the  evidence;  but,  after  a  careful  ex- 
amination of  the  entire  record,  we  cannot  say 
there  was  no  evidence  to  support  the  verdict 
against  both  defendants. 

A  strong  appeal  has  been  made  to  this 
court  to  set  aside  the  verdict  on  the  ground 
that  the  remarks  of  the  circuit  Judge  in  re- 
fusing a  motion  for  a  new  trial  show  that  in 
his  opinion  the  evidence  had  not  entirely 
cleared  the  case  from  mystery,  that  witnesses 
had  not  told  all  they  knew  because  of  the 
popular  Indignation  and  excitement,  and 
that  witnesses  might  have  been  deterred 
from  testifying  because  of  fear  of  mob  vio- 
lence. Had  the  circuit  Judge  held  as  a  find- 
ing of  fact  that  witnesses  brought  into  court 
by  l^al  process  had  been  Intimidated  by  pop- 
ular clamor  or  otherwise  into  a  suppression 
of  testimony  material  to  the  defense,  or  that 
such  testimony  had  been  concealed  before 
trial  from  fear  or  other  cause  and  discovered 
after  trial,  or  that  the  evidence  left  the  hom- 
icide in  such  mystery  that  the  verdict  could 
only  have  rested  on  conjecture  or  a  caprice, 
we  siiould  have  no  hesitation  in  saying  he 
had  committed  error  of  law  in  denying  a 
new  trial.  Indeed  we  are  sure  the  new  trial 
would  have  been  granted  had  the  circuit 
judge  reached  any  one  of  these  conclusions. 
But  the  inference  to  be  drawn  from  his  re- 
marks is  that  on  all  these  points  his  mind 
was  in  a  state  of  doubt  In  that  situation 
as  has  been  often  held  it  was  within  his  dis- 
cretion to  grant  or  refuse  a  new  trial.  Be- 
sides these  observations  of  the  circuit  Judge 
there  is  nothing  before  this  court  evidencing 
undue  public  excitement,  or  apprehension  on 
the  part  of  witnesses,  and  we  have  nothing 
to  rest  a  conclusion  or  opinion  on  that  the 
circuit  Judge  abused  his  discretion  in  not 
holding  the  influence  of  popular  opinion  to  be 
so  strong  that  the  defendants  did  not  have 
a  fair  trial. 

The  remaining  question  is  whether  the  cir- 
cuit Judge  erred  in  sustaining  the  objection 
of  the  counsel  for  McGoomer  to  the  testimony 


of  Dr.  Stuckey  as  to  a  statement  made  to 
him  by  Galllard,  which  the  counsel  for 
Spivens  was  seeking  to  Introduce  as  a  dying 
declaration.  Dying  declarations  are  admis- 
sible when  it  appears  (1)  that  the  death  of 
the  deceased  was  imminent  at  the  time  the 
declarations  were  made;  (2)  that  the  deceas- 
ed was  so  fully  aware  o^  this  as  to  be  with- 
out hope  of  recovery;  (3)  that  the  subject  of 
the  charge  was  the  death  of  the  declarant 
and  the  circumstances  of  the  death  was  the 
subject  of  the  declarations.  State  v.  Banis-. 
ter,  35  S.  C.  295,  14  S.  B.  678;  State  v.  John- 
son, 26  S.  0.  152,  1  S.  E.  510.  Primarily  the 
circuit  Judge  decides  whether  these  condi- 
tions have  been  met,  and  this  court  will  not 
Interfere  with  his  ruling  except  when  clear- 
ly convinced  that  he  reached  an  incorrect 
conclusion  prejudicial  to  the  accused.  We 
are  constrained  to  think  that  there  was  such 
error  in  this  case.  The  witness  Burgess  was 
allowed  to  testify  that  immediately  after  the 
shooting  Galllard  told  him  he  was  shot  in 
the  stomach  and  was  going  to  die;  and  in  an- 
swer to  the  question,  "Did  you  have  any 
trouble  or  difficulty  at  the  depot?  said,  "God 
knows  what  I  was  shot  for."  Afterward  on 
his  way  to  Sumter  Galllard  told  Dr.  Carson 
he  was  going  to  die.  Dr.  Carson  testified  he 
stayed  with  Galllard  all  the  time  after  this 
until  he  died,  except  about  an  hour  and  a 
half,  and,  though  he  tried  to  encourage  him, 
at  no  time  did  he  express  by  word  or  act  any 
revival  of  hope.  This  Is  the  excluded  con- 
versation which  Dr.  Stuckey  said  he  had 
with  Galllard  soon  after  he  reached  Sumter: 
"I  went  In  the  room  and  spoke  to  him — I 
knew  him  well — and  I  said,  *Ted,  tell  me 
about  this  thing,  how  it  happened.'  and  he 
says,  'I  can't  tell  you.  My  breath  is  too 
short' — and  he  said,  *I  will  tell  yon  to-mor- 
row morning,'  and  I  said,  *No,  Ted,  tell  mo 
now,'  and  he  looked  up  surprised  and  said 
•Why?'  and  I  said,  *Ted,  was  the  man  on  the 
train  or  on  the  ground?'  and  he  said,  *He  was 
on  the  ground  and  close  to  me.'  He  was 
breathing  very  badly,  and  could  not  main- 
tain any  conversation."  Manifestly  Galllard 
was  in  a  moribund  condition.  He  had  sev- 
eral times  said  he  would  die  from  the  wound, 
and  had  given  no  indication  of  a  change  of 
conviction  on  this  subject.  The  fact  that  he 
hoped  to  live  until  the  next  day  was  no  in- 
dication that  he  did  not  still  regard  himself 
as  facing  rapidly  approaching  death. 

There  is  stronger  reason  for  admission  of 
the  statement  as  a  dying  declaration  than 
was  shown  in  favor  of  the  declarations  held 
to  be  admissible  in  State  v.  Nance,  25  S.  C. 
168  and  State  v.  Johnson,  26  S.  C.  154,  1  S. 
£.  510.  This  declaration  of  deceased  that 
the  man  who  shot  him  was  on  the  ground 
was  important  to  the  defendant  Spivens,  who 
is  a  white  man,  for  the  reason  that  several 
witnesses  for  the  state  had  testified  the  fatal 
shot  was  fired  by  a  negro  standing  on  the 
ground.  On  the  contrary,  William  Logan,  a 
witness  for  defendant  McCoomer,  who  is  a 
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negro,  had  testified  tbej  were  fired  bj  a  white 
man  standing  on  the  platform.  Indeed  this 
testimony  of  Logan  was  the  most  direct  con- 
necting Spivens  with  the  homicide.  This  er- 
rw  was  therefore  favorable  to  McOoomer, 
bat  prejudicial  to  Spivens,  and  as  to  him 
there  must  be  a  new  trial. 

The  judgment  of  this  court  is,  that  as  to 
the  defendant  McCk>omer  the  judgment  of  the 
court  of  genera]  sessions  be  affirmed,  as  to 
the  defendant  Spivens,  that  the  judgment  be 
reversed,  and  the  cause  be  remanded  for  a 
new  triaL 


(79  s.  c.  m 

STATE  T.  HUNTER. 

(Supreme  Court  of  South  Carolina.     Feb.  11, 
190S.) 

1.  CannNAL  Law  — Pabtibs  to  Oitensbs  — 

Pbincipals. 

All  who  are  present  aiding  and  abetting  in 
the  commission  of  a  misdemeanor  are  princi- 
pals. 

[Ed.  Note.— F6r  cases  in  point,  see  Cent  I>ig. 
VOL  14,  Criminal  Law,  (§  71,  7B>  74.] 
%,  Indtctment  and  Infobication— Necessitt 

OF  Joint  Accusation. 

One  may  be  convicted  of  a  misdemeanor  on 
evidence  that  he  was  present  aiding  in  the  com- 
mission of  the  offense,  but  not  the  actual  pei> 
petrator,  though  no  others  are  Jointly  indicted 
with  him,  and  the  indictment  does  not  charge 
him  with  aiding  any  one. 

[Ed.  Note.— For  caseg  in  point,  see  Cent  Die. 
vol.  27,  Indictment  and  Information,  {§  54(>- 
643.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Laurens  County;  Ernest  Gary, 
Judge. 

Will  Hunter  was  convicted  of  an  assault 
and  battery  with  intent  to  kill,  and  he  ap- 
peals.   Affirmed. 

Ferguson  &  Featherstone  and  W.  R.  Ricb- 
e7»  for  appellant  R.  A.  Cooper,  for  the 
State. 

GARY,  A.  J.  The  defendant  was  indicted 
for  assault  and  battery  upon  Orange  Elmore, 
with  intent  to  kill.  It  appeared  from  the 
testimony  that  a  crowd  of  negroes  were  play- 
ing cards  in  the  woods,  and  that  the  defend- 
ants Roy  Hunter,  Willie  Higglns,  and  Orange 
Elmore  were  engaged  in  the  game.  The  dif- 
ficulty began  between  Willie  Higglns  and 
Mose  Shand,  who  quarreled  about  15  cents. 
After  that  numerous  shots  were  fired  in  the 
crowd,  and  the  testimony  was  conflicting  as 
to  whether  Will  Hunter  fired  the  shot  that 
struck  Orange  Elmore.  Several  of  the  state's 
witnesses  testified  that  he  did.  His  honor, 
the  presiding  judge,  after  charging  the  gen- 
eral law  relating  to  assault  and  battery  with 
intent  to  kill,  proceeded  to  instruct  the  ]ury 
as  follows:  "Another  principle  of  law  to 
which  I  desire  to  call  your  attention :  Where 
two  or  more  are  present  aiding  in  the  com- 
mission of  a  felony,  or  acting  in  concert  it 
does  not  make  any  difference  which  one  shot. 
If  they  were  acting  in  concert,  the  hand  of 
one  is  the  liand  of  both,  the  pistol  of  one  is 


the  pistol  of  both.  So  two  men  can  be  con- 
vlcted  of  shooting  when  only  one  shoots,  if 
the  other  man  is  present  aiding,  assisting, 
and  abetting,  and  the  man  who  la  assisting 
need  not  have  a  pistol,  yet  he  can  be  con- 
victed of  shooting.  All  who  are  present  aid- 
ing and  abetting  are  principals  in  the  eyes 
of  the  law.  So  if  you  should  conclude  from 
the  facts  and  testimony  that  this  defendant 
here  did  not  actually  fire  the  shot  but  that 
he  was  aiding  eome  one  else,  a  general  con- 
spiracy to  shoot  and  violate  the  law,  be 
would  be  equally  guilty.  As  I  say,  the  band 
of  one  is  the  hand  of  both.  The  band  of  one 
in  that  instance  would  be  the  hand  of  both.** 
The  jury  rendered  a  verdict  against  the  de- 
fendant for  assault  and  battery,  with  intent 
to  kill,  and  he  was  sentenced  to  work  on  the 
chain  gang  for  four  years. 

The  defendant  appealed  upon  the  following 
exceptions:  "First  T)ie  defendant  respect- 
fully submits  that  the  above  charge  of  the 
presiding  judge  was  error  in  this  case  for 
the  following  reasons:  (a)  Because  the  de- 
fendant and  the  defendant  alone,  was  in- 
dicted for  assault  and  battery  upon  the  per- 
son of  one  Orange  Elmore,  (b)  No  other 
person,  or  persons,  were  jointly  indicted  with 
the  said  defendant  nor  did  the  indictment 
charge  that  the  defendant  aided  and  abetted 
anybody  else  in  the  commission  of  the  offense, 
(c)  Such  being  the  case,  it  was  error  of  law 
for  the  circuit  Judge  to  charge  the  jury  that 
the  defendant  could  be  convicted  if  he  aided 
and  abetted  some  one  else,  even  though  he 
did  not  fire  the  shot;  it  being  respectfully 
submitted  by  the  defendant  that  under  the 
Constitution  and  laws  of  this  state,  before 
the  defendant  could  be  convicted  of  aiding 
and  abetting  or  of  being  a  party  to  a  con- 
spiracy, the  indictment  should  have  charged 
that  the  other  persons  committed  the  offense, 
so  that  the  said  defendant  would  have  been 
apprised  of  the  facts  upon  which  the  state 
sought  this  conviction.  Second.  Because  It 
is  respectfully  submitted  that  under  the 
facts  in  this  case,  the  presiding  judge  should 
have  granted  a  new  trial  because  of  the 
above  error  In  his  charge.  Third.  Because 
the  presiding  judge  committed  error  of  law 
in  charging  the  jury  that  the  defendant  un- 
der the  facts  in  this  case  could  be  convicted, 
even  though  he  did  not  fire  the  shot  if  he 
were  present  and  aided  and  abetted  the  other 
person  in  the  commission  of  the  offense ;  the 
error  being  in  holding  and  In  so  charging 
the  jury  that,  under  an  indictment  charging 
one  defendant  with  the  commission  of  as- 
sault and  battery  with  Intent  to  kill,  it  can 
be  shown  that  the  said  defendant  committed 
the  offense  by  aiding  and  abetting  others,  or 
by  being  the  party  to  a  conspiracy  to  commit 
the  said  offense." 

The  offense  of  which  the  defendant  was 
convicted  was  a  mere  misdemeanor,  and  In 
such  case  all  who  are  present  aiding  and 
abetting  the  actual  perpetrator  are  priinl- 
pals.     Archbold's  Cr.  Pr.  &  PI.  06;  12  Cyc 
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183.  In  this  and  other  states  even  in  cases 
of  felonies  the  distinction  between  principals 
In  the  first  and  second'  degree  has  been  abol- 
ished. 1  Enc  of  PI.  &  Pr.  70-71;  State  t. 
Pntman,  18  S.  G.  177,  178,  44  Am.  Rep.  569; 
State  y.  Bnrbage,  61  S.  G.  284,  28  S.  E.  937. 
It  was  therefore  not  necessary  to  Join  others 
with  the  defendant  in  the  indictment;  and, 
as  the  testimony  tended  to  show  that  the 
defendant  was  present  aiding  and  abetting 
In  the  difflctilty,  he  was  properly  convicted 
as  a  principal. 

It  is  the  judgment  of  this  conrt  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(79  s.  c.  84) 

STATE  V.  HUNTER. 

(Supreme  Court  of  Soutti  GaroliDa.     Feb.  11, 
1908.) 

1.  Gbivinal    Law  — Gontinuakge— Discbb- 
tion  of  coubt. 

Granting  or  refusing  a  continuance  is  with- 
in the  discretion  of  the  trial  judge,  which  will 
not  be  disturbed  except  in  a  clear  case  of 
abuse. 

*    (Ed.  Note.—For  oases  in  point,  see  Gent.  Dig. 
▼ol.  14,  Grimmal  Law,  §  1311.] 

2.  Sams— Absence  of  CoimsEL. 

It  was  not  an  abuse  of  discretion  to  deny 
a  continuance  because  of  tlie  absence  of  de- 
fendant's leadini^  counsel  on  a  prosecution  for 
violation  of  the  liquor-  law  where  the  only  issues 
were  of  fact,  and  defendant  was  represented  by 
able  counsel. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  14,  Griminal  Law,  §  1320.] 

S.  Same— Appeai/— Harmless  Ebbob. 

There  is  no  reversible  error  in  excluding 
eTidence  tending  to  prove  a  fact  already  shown. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  15,  Griminal  Law,  {  3146.] 

4.  Same— Irstbugtions— Ghabacteb. 

On  a  prosecution  for  a  violation  of  the  liq- 
uor law,  the  court  Instructed:  "I  hope  that  von 
will  not  take  into  consideration  the  fact  that 
defendant  may  be  a  prominent  farmer,  because 
the  law.  figuratively,  is  blind.  Justice  is  paint- 
ed blind.  It  does  not  see  a  man*s  prominence. 
The  question  is  for  you,  has  he  violated  the 
law?  It  does  not  make  any  difference  who  is. 
high  or  low,  rich  or  poor.  The  law  is  general 
in  its  application."  Held,  tliat  the  instruction 
was  not  erroneous  because  of  the  words  "I  hope 
you  will  not  take  into  consideration  the  fact 
that  he  is  a  prominent  farmer,''  on  the  theory 
that  it  told  the  jury  not  to  consider  defendant's 
character. 

Appeal  from  General  Sessions  Glrcuit  Gourt 
of  Laurens  Gounty;    Ernest  Gary,  Judge. 

R.  Lee  Hunter  was  convicted  of  a  violation 
of  the  liquor  law,  and  be  appeals.    Affirmed. 

Rlchey  &  Rlchey,  for  appellant  R.  A.  Goop- 
er,  for  respondent 

WOODS,  J.  The  defendant  was  convicted 
on  an  Indictment  containing  four  counts,  char- 
ging separately:  (1)  Selling  liquor;  (2)  unlaw- 
fully keeping  and  maintaining  a  place  where 
alcoholic  liquors  were  sold,  bartered,  and  giv- 
en away;  (3)  willfully  and  unlawfully  main- 
taining and  keeping  a  place  where  alcoholic 
liquors  were  kept  for  sale,  barter,  and  dellv- 
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eiy;  (4)  willfnlly  and  unlawfully  storing, 
keeping  in  possession  contraband  spirituous 
liquors.  The  sentence  of  the  court  was  that 
*the  defendant  pay  on  each  count  in  the  in- 
dictment upon  which  he  has  been  convicted 
the  sum  of  $200,  or  in  default  thereof  he  serve 
on  each  of  said  counts  a  term  of  three  months 
upon  the  public  works  of  said  county." 

Messrs.  O.  L.  Schumpert  and  Rlchey  & 
Rlchey  were  retained  by  defendant  as  his 
counsel.  On  the  call  of  the  case  for  trial  a 
motion  was  made  for  continuance  on  the 
ground  that  Mr.  Schumpert,  the  leading  coun- 
sel, could  not  be  present  on  account  of  a  death 
in  bis  family.  The  circuit  judge  refused  to 
continue  the  cause,  and  on  the  trial  the  de- 
fense was  conducted  by  Messrs.  Rlchey  & 
Rlchey.  Requiring  the  defendant  to  go  to  tri- 
al In  the  absence  of  his  leading  counsel  is  al- 
leged to  have  been  an  abuse  of  discretion  by 
the  circuit  Judge.  Granting  or  refusing  a  con- 
tinuance is  within  the  discretion  of  the  trial 
judge,  and  an  appellate  court  will  not  disturb 
bis  decision  except  in  a  clear  case  of  abuse  of 
discretion.  Latimer  v.  Murphy,  42  S.  G.  209, 
20  S.  E.  159;  State  ▼.  Murphy,  48  8.  a  6, 
25  S.  B.  43.  In  Vam  v.  Green,  50  S.  a  403, 
27  S.  E.  862,  forcing  a  party  to  trial  when 
both  his  counsel  were  sick  and  unable  to  con- 
duct the  case  was  held  an  abuse  of  discretion. 
But  this  case  is  quite  different  from  that  It 
was  unfortunate  Mr.  Schumpert  could  not  be 
present;  but  the  case  was  simple,  involving 
only  questions  of  fact,  and  it  was  certainly 
not  an  unreasonable  conclusion  of  the  circuit 
judge  that  the  defendant  would  have  a  fair 
trial  with  his  defense  in  the  hands  of  able  and 
zealous  counsel  who  were  present. 

There  was  no  reversible  error  in  excluding 
the  question  asked  the  witness  Littleton  with 
respect  to  the  defendant's  giving  away  whis- 
ky: "How  was  he  about  entertaining  his 
friends  when  they  were  down  there  to  see 
him?"  If  the  answer  would  have  been  that 
the  defendant  was  in  the  habit  of  entertain- 
ing by  giving  away  liquor  to  his  friends,  the 
record  shoiys  that  fact  had  already  been  ap- 
proved without  dispute,  the  agreed  case  con- , 
taining  this  statement :  "The  testimony  on  the 
trial  revealed  the  fact  that  the  defendant  R. 
Lee  Hunter,  was  a  large  and  prominent  farm- 
er living  in  Laurens  county,  about  four  miles 
from  Glinton,  and  within  about  two  miles  of 
Goldvllle,  and  that  he  kept  a  small  commis- 
sary or  store  for  the  purpose  of  furnishing 
plantation  supplies  to  his  tenants  and  hands, 
and  that  he  usually  kept  about  his  house  and 
commissary  for  his  own  use  and  the  use  of  his 
friends  spirituous  liquors,  and  that  he  was 
quite  hospitable  in  the  entertainment  of  his 
friends." 

In  charging  the  jury  the  circuit  judge  said: 
"Does  the  proof  of  the  state  lead  you  to  be- 
lieve that  he  sold  whisky  from  that  testimo- 
ny, as  alleged  In  this  indictment?  If  so,  Is 
there  any  reason  why  he  should  not  pay  the 
penalty?  I  hope  that  you  will  not  take  into 
consideration  the  fact  that  he  may  be  a  prom- 
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luoDt  farmer,  because  the  law,  figuratively,  la 
blind.  Justice  is  painted  blind.  It  does  not 
see  a  man's  prominence.  The  question  is  for 
you,  has  he  violated  the  law?  It  does  not 
make  any  dlfTerence  who  is,  high  or  low, 
rich  or  poor.  The  law  is  general  in  its  appli- 
cation.*' Exception  Is  taken  to  the  words  ''I 
hope  you  will  not  take  into  consideration  the 
fact  that  he  may  be  a  prominent  farmer." 
When  the  context  is  considered,  it  is  obvious 
the  circuit  judge  did  not  mean  good  charac- 
ter or  reputation  should  not  be  considered  in 
favor  of  one  accused,  but  that  neither  lowli- 
ness nor  prominence  of  station  could  be  a  fac- 
tor in  the  Just  administration  of  the  law. 

The  Judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed. 


(63  W.  Va.  868) 

PARKERSBURG   NAT.   BANK  v.  HANNA- 

MAN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  21,  1908.) 

1.  Trial— OuESTioNs  fob  Coubt  and  Jubt. 

While  it  is  for  the  court  to  determine  the 
competency  of  witnesses  to  testify,  the  value 
and  weight  of  the  testimony  given  by  them  is  a 
question  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §{  334,  335.] 

2.  Same. 

It  is  error  to  give  an  instruction  based  upon 
one  particular  fact  in  evidence,  to  the  exclusion 
of  other  material  facts  involved  in  the  issue 
tried. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  |{  577-i581.1 

3.  Banks  and  Banking— Pathent  of  Fobq- 
ED  Notes— Estoppei/—Gbounds— Silence. 

Where  negotiable  notes  purporting  to  have 
been  made  by  U.  payable  to  A.  T.  B  and  J.  R. 
B.,  and  discounted  by  A.  T.  B.  at  various  l>an]E8 
and  paid  by  H.  and  J.  R.  B.,  although  claimed 
by  them  to  have  been  forged  by  said  A.  T.  B., 
they,  having  knowledge  that  other  notes  of  the 
same  character  were  made  and  indorsed  in  lilce 
manner  in  their  names  as  maker  and  indorser, 
and  failing  to  warn  such  banks  of  such  forgery 
and  against  taking  or  discounting  such  other 
notes,  will  be  estop])ed  from  pleading,  as  against 
such  banks,  that  such  other  notes  t^ere  forged. 
[Ed.  Note. — For  cases  in  point,  see  Cent,  Dig. 
vol.  6,  Banks  and  Banking,  §  442.] 

4.  EJviDENCE— Handwbiting. 

In  attempting  to  prove  signatures  to  a 
paper,  it  is  competent  to  ask  a  witness,  although 
not  an  expert  in  handwriting:  "If  you  know, 
state  in  whose  handwriting  the  signatures  are.*' 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2290,  2291.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  of  Wood  County. 

Action  by  tbe  Parkersburg  National  Bank 
against  A.  J.  Hannaman  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Affirmed. 

C.  D.  Forrer  and  W.  E.  McDougle,  for  plain- 
tiffs in  error.  Wm.  Beard  and  F.  P.  Moats, 
for  defendant  in  error. 

McWHORTER,  J.  This  was  an  action  of 
debt  brought  by  the  Parkersburg  National 
Bank,  of  Parkersburg,  against  A.  T.  Barrett, 


J.  R.  Barrett,  and  A.  J.  Hannaman  upon  a  pro- 
tested note  purporting  tp  bave  been  made  by  A. 
J.  Hannaman  payable  to  the  order  of  J.  R. 
Barrett  and  A.  T.  Barrett  and  by  them  indors- 
ed, for  $1,000,  dated  January  17,  1901,  negoti- 
able and  payable  90  days  after  its  date  at  tbe 
Citizens'  National  Bank  of  Parkersburg.  The 
defendants  A.  J.  Hannaman  and  J.  R.  Barrett 
filed  their  .espective  pleas,  denying  their  signa- 
tures on  said  note  as  maker  and  Endorser,  and 
the  defendant  A.  T.  Barrett  filed  a  plea  that 
he  had  been  adjudicated  an  involuntary  bank- 
rupt The  issue  was  tried  before  a  jury  as 
to  the  defendants  Hannaman  and  J.  R. 
Barrett,  and  a  verdict  returned  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  and 
its  interest.  The  defendants  Hannaman  and 
J.  R.  Barrett  excepted  to  various  rulings  of 
the  court,  and  in  the  course  of  the  trial  took 
six  several  bills  of  exceptions  to  such  rulings 
which  were  made  a  part  of  the  record. 

Bill  of  exceptions  No.  1  que^ons  the  rul- 
ings of  the  court  in  giving  instructions  on  he- 
half  of  the  plaintiff.  Nob.  1,  2,  3,  and  4.  In- 
struction No.  1  is  as  follows:  *^he  jury  are 
instructed  that  a  preponderance  of  the  evi- 
dence does  not  imply  a  majority  of  ^he  wit- 
nesses. The  jury  is  the  Judge  of  the  weight 
of  the  evidence  and  the  credibility  of  each 
witness,  and,  in  deciding  upon  the  weight  of 
evidence,  the  jury  may  take  into  considera- 
tion the  qualification  and  Interest  of  each  wit- 
ness, and  Its  conclusion  must  be  formed  after 
considering  the  weight  of  all  the  testimony  of- 
fered for  both  the  plaUitiff  and  the  defend- 
ants." An  especial  objection  is  raised  to  this 
instruction,  because  it  is  said  "the  Jury  may 
take  into  consideration  tbe  qualification  and 
interest  of  each  witness,"  etc.,  insisting  tliat 
the  word  "qualification"  is  synonymous  with 
the  word  ''competent*'  or  "competency,"  thus 
leaving  the  competency  of  the  witnesses  to 
the  judgment  of  the  jury.  In  the  connection 
in  which  the  term  "qualification"  Is  used  in 
the  Instruction,  it  cannot  have  the  meaning 
insisted  upon  by  the  defendants.  In  Railway 
Co.  V.  Whitehead,  71  Miss.  451>  452,  15  South. 
890,  It  is  said:  'The  evidence  of  expert  wit- 
nesses Is  to  be  treated  by  the  jury  precisely 
as  other  testimony.  Its  value  may  be  very 
great,  or  it  may  be  of  little  worth.  It  may 
be  conclusive,  or  it  may  be  not  even  persua- 
sive. Its  weight  will  be  determined  by  the 
character,  the  capacity,  the  skill,  the  oppor- 
tunities for  observation,  and  the  state  of 
mind  of  the  experts  themselves,  as  seen  and 
heard  and  estimated  by  the  jury,  and,  it 
should  be  added,  by  the  nature  of  the  case 
and  all  its  developed  facts."  It  will  be  there 
seen  that  tbe  weight  of  the  testimony  will  be 
determined  by  tbe  jury  by  the  character,  the 
capacity,  the  skill,  the  opportunities  for  ob- 
servation, and  the  state  of  mind  of  the  wit- 
nesses. These  matters  to  be  considered  by 
the  jury  are  not  to  test  the  competency  of 
the  witnesses  to  testify  generally,  but  to  en- 
able the  jury  to  determine  the  weight  to  be 
given  to  the  evidence  given  by  them.    While  it 
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Is  for  the  court  to  determine  the  competency 
of  the  witnesses  to  testify,  the  value  of  the 
testimony  given  by  such  witnesses  is  a  ques- 
tion for  the  Jury.  In  Carter  v.  Baker,  1 
Sawy.  (U.  S.)  512,  Fed.  Cas.  No.  2,472,  It  Is 
held:  'The  testimony  of  experts  is  to  be  con- 
sidered like  any  other  testimony,  is  to  be 
tried  by  the  same  tests,  and  receive  Just  so 
much  weight  and  credit  as  the  Jury  may  deem 
it  entitled  to  when  viewed  in  connection  with 
all  the  circumstances."  In  Thompson  v.  Ish, 
©9  Mo.  160, 12  S.  W.  510,  17  Am.  St.  Rep.  552: 
'The  court  must  determine.  In  the  first  in- 
stance, whether  a~  witness  who  is  ofTered  as 
an  expert  possesses  the  proper  qualifications, 
but  the  value  of  the  testimony  of  such  witness 
is  a  question  for  the  Jury,  and  depends  upon 
the  skill  of  the  witness  in  his  profession, 
the  extent  of  which  may  be  shown  by 
one  who  speaks  from  knowledge,"  The  ap- 
pellants cite  several  authorities  to  the  effect 
that  it  is  the  province  of  the  court,  and 
not  of  the  Jury,  to  decide  upon  the  competency 
of  witnesses,  and  this,  as  a  rule,  Is  not  dis- 
puted; but  the  instruction  clearly  intends 
that  the  Jury  shall  consider  such  qualities  In 
witnesses  to  enable  them  to  give  due  weight 
and  credence  to  their  testimony,  and  it  is 
not  for  them  to  decide,  and  they  could  not 
have  so  understood  tlie  instruction  as  to  au- 
thorize them  to  pass  upon  the  competency 
of  the  witnesses  to  give  evidence.  The  setting 
of  the  word  **quallficatlon"  in  the  instruction 
carries  with  it  the  intention  of  the  court,  so 
that  the  mind  of  the  layman  would  give  it  the 
common-sense  meaning  intended  to  be  convey- 
ed to  the  minds  of  the  Jury.  The  instruction 
No.  1  is  further  objected  to  because  "it  tells 
the  Jury  what  is  not  a  preponderance  of  the 
evidence,  but  did  not  tell  them  what  is  meant 
by  'a  preponderance  of  the  evidence,'  nor 
does  it  tell  them  that  they  should  be  guided 
by  a  preponderance  of  the  evidence  in  deter- 
mining upon  their  verdict"  The  court  merely 
instructed  the  Jury  that  a  majority  in  number 
of  witnesses  does  not  necessarily  make  a  t>re- 
ponderance  of  evidence;  in  other  words,  the 
weight  of  the  evidence  is  not  measured  by  the 
number  of  witnesses,  but  by  the  credibility  of 
the  witnesses.  Then  they  are  further  told 
that  they  must  arrive  at  their  conclusion  aft- 
er weighing  all  the  testimony  offered  by  both 
parties,  and  this  weight  of  testimony  is  taken 
from  the  credibility  of  the  witnesses  testify- 
ing in  the  presence  of  the  Jury ;  the  estimate 
of  their  charatJter,  capacity,  skill,  and  trust- 
worthiness being  made  by  the  Jury.  It  would 
seem  to  be  a  reflection  upon  the  Intelligence 
of  the  Jury  to  question  their  ability  to  under- 
stand the  meaning  of  a  preponderance  of  the 
evidence,  or  that  when  they  are  instructed  to 
weigh  all  the  evidence  adduced  before  them, 
to  question  their  ability  to  know  what  is  In- 
tended by  weighing  the  evidence.  The  evi- 
dence on  one  side  of  the  case  is  placed  in  one 
of  the  balances  and  the  evidence  on  the  other 
si^e  In  the  other  balance,  and  the  average 
man  can  certainly  understand  tliat  the  strong- 


er and  weightier  evidence— that  is,  that  which 
is  most  probable  and  reasonable — ^will  bring 
down  the  scale,  that  when  the  heavier  brings 
down  one  side  of  the  balance,  the  other  or 
lighter  goes  up,  showing  an  Inequality  in  the 
weight  ^  favor  of  the  one  party  or  the  other. 

The  Scception  to ,  Instruct  ion  No.  2  is  not 
Insisted  upon,  and  we  see  that  no  valid  ob- 
jection can  be  made  thereto,  as  the  Jury  is 
only  told  that  if  they  believe  from  the  evi- 
dence that  the  names  of  Hannaman  and  J.  R. 
Barrett  as  signed  and  Indorsed  on  the  note, 
are  in  the  handwriting,  respectively,  of  said 
defendants,  they  must  find  for  the  plaintiff. 
This  would  make  the  plaintiff's  case,  if  prov- 
en, without  reference  to  the  question  of  rati- 
fication or  consent  in  case  the  signatures  had 
been  made  by  others  or  another  for  them,  and 
recognized  or  acquiesced  in  by  them  and 
treated  as  their  own  act 

Instruction  No.  3  is  complained  of  because 
•It  tells  the  Jury  that  the  witnesses  who  tes- 
tified in  this  case  as  experts  in  handwriting 
have  given  only  their  opinion  as  to  the  gen- 
uineness of  the  signatures  of  the  note  in  con- 
troversy, and  that,  so  far  as  they  testify  as 
experts,  they  do  not  pretend  to  testify  from 
actual  knowledge."  Some  of  the  witnesses 
testified  by  comparison  of  handwriting  on  the 
note  sued  upon  with  the  signatures  on  the 
pleas  filed  by  the  defendants  Hannaman  and 
J.  R.  Barrett,  which  testimony  would  be  in 
the  nature  of  expert  testimony,  and  the  in- 
struction is  only  to  impress  upon  the  minds  of 
the  Jury  'that  in  so  far  as  the  witnesses  tes- 
tified as  exi)ert8,  they  do  not  pretend  to  tes- 
tify from  actual  knowledge'."  From  this  it 
is  plainly  Implied  that  the  jurj  must  give 
full  consideration  to  the  testimony  of  such 
witnesses  and  of  all  witnesses  when  testifying 
from  their  actual  personal  knowledge.  Coun- 
sel for  defendants  say:  "The  defendants  In 
this  case  were  entitled  to  have  the  Jury  con- 
sider the  personal  knowledge  which  these 
witnesses  had  of  the  handwriting  and  signa- 
tures of  A.  J.  Hannaman  and  J.  R.  Barrett 
yet  the  court  denied  them  that  right  by  giving 
said  instruction  No.  3,  which  virtually  told 
the  Jury  they  could  not  consider  the  evidence 
of  any  of  the  witnesses  so  far  as  they  testis 
fled  from  their  personal  knowledge."  The 
instruction  does  not  call  to  the  attention  of 
the  Jury  the  testimony  of  witnesses  based  up- 
on their  personal  knowledge,  and  this  was 
unnecessary,  as  every  Juror,  and,  indeed, 
every  person,  knows  that  the  main  purpose  ' 
of  examining  witnesses,  except  when  examin- 
ed especially  and  only  as  experts,  is  to  ascer- 
tain their  personal  knowledge  of  facts  in  the 
case,  and,  if  anything  could  be  implied  from 
the  instruction  relative  to  the  personal  knowl- 
edge of  the  witnesses,  it  would  be  that  the 
Jury  must  consider  such  testimony.  ^  If  there 
was  any  question  in  tl;ie  minds  of  counsel  for 
defendants,  it  was  their  right  and  privilege  to 
have  asked  the  court  to  Instruct  the  Jury  that 
it  was  their  duty  to  consider  testimony  given 
on  the  personal  knowledge  of  the  witnesses. 
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It  was  certainly  not  tbe  dnty  of  the  court  to 
give  such  instruction  without  a  request  from 
one  of  the  parties.  The  court  ipay  properly 
instruct'  the  jury  on  any  question  of  law 
when  in  its  opinion  Justice  requires,  although 
it  he  not  asked  hy  either  party.  #lunt  ▼. 
Commonwealth,  4  Leigh  (Va.)  680,  26  Am. 
Dec.  341.  But  it  Is  not  error  to  omit  giving 
an  instruction  without  being  asked  to  do  so. 
State  V.  Cobbs,  40  W.  Va.  718.  22  S.  E.  310; 
Dejarnette  v.  .Commonwealth,  75  Va.  867,  877; 
Womack  v.  Circle,  29  Grat  (Va.)  192;  Kitty 
v.  Fltzhugh,  4  Rand*  (Va.)  600.  Hughes  on 
Instructions  to  Juries,  §  7,  says:  "Specific  or 
more  particular  instructions  must  be  request- 
ed by  the  party  desiring  them,  although  a 
statute  requires  the  court  to  instruct  the  Jury 
on  all  material  Issues.  Where  the  Instruc- 
tions correctly  state  the  law  applicable  to  the 
case  as  far  as  they  go,  then  a  party  will  not 
be  heard  to  complain  because  the  charge  may 
be  incomplete  or  not  sufficiently  specific" 
And  authorities  there  cited.  In  18  Cyc.  1504, 
a  good  definition  of  expert  testimony  Is  git- 
en,  together  with  the  authorities  upon  which 
it  is  based.  And  In  15  A.  &  B.  E.  L.  263,  in^ 
treating  of  expert  testimony  by  comparison 
of  handwriting.  It  Is  said:  "In  a  sense  all 
evidence  of  handwriting,  except  where  the 
witness  saw  the  document  written,  is  in  its 
nature  comparison,  inasmuch  as  a  witness 
called  upon  to  testify  as  to  whether  a  docu- 
ment is  in  the  handwriting  of  a  particular 
person  must  necessarily  arrive  at  his  conclu- 
sion by  a  comparison  of  the  writing  In  ques^ 
tion  with  other  writing  proved  or  admitted  to 
be  that  of  such  person,  or  with  an  exemplar 
of  such  writing  in  his  own  mind,  derived 
from  previous  knowledge.  By  comparison 
of  handwriting,  however,  in  a  strict  or  tech- 
nical sense,  Is  meant  an  actual  production  and 
comparison  of  two  or  more  instruments  or 
signatures  as  a  means  of  ascertaining  wheth- 
er they  were  written  by  the  same  person." 
Some  of  the  witnesses  in  case  at  bar  testffled 
by  comparison  as  well  as  from  personal  knowl- 
edge, and  the  Instruction  only  tells  the  Jury 
that,  in  so  far  as  witnesses  testified  as  ex- 
perts, they  did  not  pretend  to  testify  from 
personal  knowledge ;  and  it  cannot  be  under- 
stood therefrom  that  they  are  not  to  consider 
all  the  evidence  given  from  personal  knowl- 
edge. 

Instruction  No.  4,  set  out  in  bill  of  excep- 
tions No.  1,  only  instructs  the  Jury  that,  in 
case  they  find  for  the  plaintiff,  they  are  to 
allow  a  certain  credit  to  the  defendants,  prov- 
ed to  have  been  paid  as  of  the  11th  day  of 
April,  1902,  of  which  defendants  cannot  com- 
plain, and  which  is  not  urged  by  them  in 
their  brief. 

Bill  of  exceptions  No.  2  complains  of  the 
rulings  of  the  court  in  refusing  instructions 
Nos.  3  and  4  offered  on  behalf  of  the  defend- 
ants, both  to  the  same  effect;  No.  3  applying 
to  the  defendant  J.  R,  Barrett,  and  No.  4  to 
the  defendant  Hannaman,  wherein  the  Jury 
are  told  that*  unless  the  plaintiff  has  proven  { 


to  the  satisfaction  of  the  Jury  by  a  prepon- 
derance of  evidence  that  the  names  of  de- 
fendants Hannaman  and  J.  R.  xBarrett  signed 
to  the  note  in  question  as  maker  and  indorser 
are  in  the  handwriting  of  such  maker  and 
indorser,  then  they  must  find  in  favor  of  the 
defendants,  respectively.  It  Is  claimed  by 
the  defendants  that  the  issue  is  distinctly 
mad6  by  the  defendants  hy  their  affldaTlts 
separately  as  to  the  handwriting  of  the  de- 
fendants upon  the  note  as  maker  and  indors- 
er, respectively,  and  the  instructions  are  ask- 
ed upon  the  theory  tliat  the  issue  in  the  case 
is  narrowed  to  the  question  of  the  handwrit- 
ing of  the  defendants  in  making  their  signa- 
tures. By  reference  to  the  afiSdavits  filed, 
putting  in  issue  the  making  of  the  note  and 
indorsing  of  the  same,  defendant  Hannaman 
makes  oath  that  the  name  *'A.  J.  Hannaman" 
signed  as  maker  of  the  note  is  not  in  his 
handwriting,  "that  said  signature  to  said 
note  as  maker  was  not  made  by  him,  nor  by 
dny  other  person  with  his  consent  or  permis- 
sion." And  the  affidavit  of  defendant  J.  R. 
Barrett  concerning  the  name  of  "J.  R.  Bar- 
rett" indorsed  across  the  back  of  said  note 
is  to  the  same  effect,  that  the  indorsemoat  "is 
not  in  his  handwriting,  that  said  indorse- 
ment was  not  made  by  him  nor  by  any  other 
person  with  his  consent  or  permission."  So 
it  will  be  seen  that  the  issue  is  broader  than 
as  to  whether  the  handwriting  was  that  of 
the  defendants  themselves,  issue  being  Join- 
ed upon  said  pleas.  There  was  evidence  tend- 
ing to  show  that  the  defendants  Hannaman 
and  J.  R.  Barrett,  in  the  spring  of  1900,  had 
paid  notes  which  had  been  discounted  at  sev- 
eral of  the  banks  in  Parkersburg,  and  some 
at  the  plaintiff  bank,  the  signatures  to  which 
they  had  denounced  as  forgeries  by  the  said 
A.  T.  Barrett,  the  same  person  who  It  is  at- 
tempted to  show  had  forged  their  names  to 
the  note  here  in  controversy,  and  these  In- 
structions, that,  in  case  the  Jury  found  tbe 
one  single  fact  that  the  names  of  maker  and 
indorser  were  not  in  the  handwriting  of  the 
defendants,  respectively,  they  should  find  for 
the  defendants,  were  confining  the  issue  to 
this  particular  fact,  leaving  out  the  liability 
of  the  defendants  in  case  the  Jury  should  be 
satisfied  that  the  defendants  had  authorised 
another  person  to  sign  their  names,  or  had, 
in  any  way,  ratified  the  act  The  instruc- 
tions were  binding  upon  the  Jury  in  case  they 
found  that  one  fact  in  favor  of  defendants. 
"An  instruction  which  singles  out  certain 
facts  and  makes  the  case  turn  on  them,  ig- 
noring other  material  facts  of  the  case,  is 
erroneous."  Price  ▼.  Railway  Co.,  46  W.  Va. 
638,  33  S.  B.  255;  Claiborne  v.  C.  ft  O.  Ry. 
Co.,  46  W.  Va.  363,  Syl.  pt.  3,  33  S.  B.  262; 
Bentley  v.  Fire  Ins.  Co.,  40  W.  Va.  729,  23  S. 
E.  584;    Bowlin  v.  Creel,  63  Mo.  App.  229. 

Bill  of  exceptions  No.  3  complains  of  the 
instructions  given  by  the  court  in  response  to 
the  Jury's  request,  through  their  foreman, 
after  they  had  been  sent  to  their  room,  stat- 
ing that  the  defendants  had  testified  that  the 
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note  was  not  signed  by  them  or  with  their 
knowledge  or  consent,  and  wanted  to  know 
what  "knowledge  and  consent"  means,  and 
how  far  the  law  goes  upon  that  point;  that 
the  jnry  "understood,  for  instance,  that  nine 
months  previous  to  this  time  he  had  been 
signing  their  names,  and  not  making  the  fact 
known — ^whether  that  constituted  consent  fop 
him  to  keep  on  signing  their  names."  Where- 
upon the  court  on  Its  own  motion  Instructed 
the  Jury  that,  if  they  believed  from  the  evi- 
dence that  the  signature  **A.  J.  Hannaman" 
and  indorsement  "J.  R.  Barrett"  to  the  note 
In  question  were  forgeries,  then  they  must 
find  for  the  defendants  or  defendants  whose 
names  they  believe  to  have  been  so  forged, 
unless  they  further  believed  from  the  evi- 
dence that  said  signature  and  indorsement, 
OP  either  of  them,  were  made  with  the  knowl- 
edge and  consent  of,  or,  having  been  made 
without  such  knowledge  or  consent,  were  sub- 
sequently confirmed  by  said  defendants  or  ei- 
ther of  them,  and  that  whether  or  not  such 
knowlege  or  consent,  or  such  a  confirmation 
existed  was  a  question  for  the  jury  under  the 
evidence. 

The  court  also  Instructed  the  Jury  by  its 
instrurtion  No.  3  that  if  they  believed  from 
the  evidence  that  in  July  or  August,  1900, 
the  said  defendants  Hannaman  and  J.  R. 
Barrett  knew  that  the  defendant  A.  T.  Bar- 
rett had  theretofore  forged  their  names  as 
maker  and  Indorser  to  a  number  of  notes, 
which  notes  had  theretofore  been  discounted 
at  various  banks,  and  if  the  Jury  believed 
from  the  evidence  that  any  of  such  notes  had 
been  discounted  at  the  plaintiff  bank,  and 
that  Hannaman  and  J.  R.  Barrett  paid  and 
assumed  said  notes  in  the  plaintiff  bank  not- 
withstanding said  forgeries,  and  did  not  no- 
tify or  warn  said  bank  of  said  forgeries,  or 
warn  It  not  to  thereafter  take  and  discount 
any  paper  on  which  their  names  appeared  as 
maker  or  indorser  In  conjunction  with  the 
name  of  A*  T.  Barrett,  then  the  Jury  had  a 
right  to  consider  such  failure  to  notify  or 
warn  the  plaintiff  bank  of  such  forgeries  In 
determining  the  question  of  the  knowledge 
and  consent  of  the  said  Hannaman  and  J.  R. 
Barrett  of  and  to  the  making  and  Indorsing 
of  the  note  In  question.  It  Is  contended  by 
defendants  that  these  instructions  were  er- 
roneous because  they  claim  that  the  only 
question  before  the  Jury  was  as  to  the  signa- 
ture being  in  the  handwriting  of  the  defend- 
ants Hannaman  and  J.  R.  Barrett,  respective- 
ly. We  have  shown  hereinbefore  that  the 
pleadings  were  not  confined  to  that  one  ques- 
tion, as  appears  from  the  aflBdavIts  of  said 
two  defendants.  And  It  is  claimed  further 
that  there  was  no  evidence  upon  which  to 
base  said  Instruction;  and  it  Is  Insisted  that, 
even  though  the  evidence  should  disclose 
that  these  signatures  were  forgeries  and  t^at 
Hannaman  and  J.  R.  Barrett  knew  that  they 
were  forgeries,  they  could  not  under  the  evi- 
dence have  by  any  acts  ratified  or  confirmed 
the  same,'  for  the  reason  that  the  only  motive 


for  ratification  would  be  to  concwil  a  crime, 
and  no  evidence  In  the  record  to  show  that  the 
plaintiff  was  Induced  by  any  act  of  Hannaman 
or  Barrett  to  change  its  legal  position  or  to  lose 
or  impair  any  of  Its  legal  rights.  If  the  de- 
fendants had  notified  the  plaintiff  bank  of 
the  forgeries,  and  warned  them  against  dis- 
counting the  notes,  Instead  of  paying  off 
notes  of  the  same  character  after  defendants 
had  denounced  them  as  forgeries,  It  Is  not 
at  all  probable  that  the  plaintiff  bank  would 
have  discounted  the  note  sued  upon  here. 
Defendants  cited  several  authorities  to  sus- 
tain their  position  that  the  defendants  could 
not  have  ratified  the  making  and  Indorsing 
of  the  notes  because  the  only  motive  for  such 
ratification  would  be  to  conceal  a  crime. 
These  authorities  chlefiy  do  not  support  the 
contention  of  defendants.  We  find,  upon  ex- 
amination of  the  authorities  touching  that 
point,  that  there  Is  a  great  diversity  of  opin- 
ion among  the  courts.  In  Henry  v.  Heeb,  114 
Ind.  275,  16  N.  B.  606.  5  Am.  St  Rep.  613,  a 
case  cited  by  defendants'  counsel,  It  Is  held: 
**There  can  be  no  ratification  of  forged  prom- 
issory note  which  can  be  held  binding  upon  < 
person  whose  name  was  forged,  In  the  ab- 
sence of  an  estoppel  In  pals,  or  without  a  new 
consideration  for  the  promise."  Defendants 
also  cite  McHugh  v.  County  of  Schuylkill,  67 
Pa.  391,  5  Am.  Rep.  445,  where  it  is  held: 
"The  ratification  of  the  signing  of  a  bond, 
by  an  obligor  whose  signature  was  forged, 
does  not  render  him  liable  thereon;  there  be- 
ing no  new  consideration.*'  In  this  case  it  is 
said  In  the  opinion:  '"The  whole  testimony 
whidi  is  relied  on  to  establish  the  plaintiff's 
liability  are  vague  conversations  and  dec- 
larations, from  which  approval,  acquiescence, 
or  ratification  are  inferred-"  In  the  case  of 
Lewis  V.  Hodapp,  14  Ind.  App.  Ill,  42  N.  B. 
649,  56  Am.  St.  Rep.  295,  cited  by  defend- 
ants, it  is  held:  "A  party  who,  after  ma- 
turity of  a  note,  with  full  knowledge  that 
his  name  Is  attached  thereto,  admits  his  lia- 
bility thereon  and  that  he  will  stand  good 
for  It,  is  not  thereby  estopped  from  claiming 
that  his  signature  was  forged,  although  the 
holder  extends  the  time  of  payment,  unless 
such  extension  is  induced  by  such  admis- 
sions." At  the  end  of  said  case,  in  a  note  at- 
tached, we  find:  "If  the  maker  of  a  note 
acknowledges  to  one  intending  to  purchase  It 
that  he  has  no  defense,  he  precludes  himself 
from  afterward  setting  up  any  defense  wh^n 
sued  on  the  note  then  existing  within  his 
knowledge.  Maury  v.  Coleman,  24  Ala.  381, 
60  Am.  Dec.  478;  Weaver  v.  Lynch«  25  Pa. 
449,  64  Am.  Dec.  713,  and  note ;  Rose  v.  Tee- 
pie,  16  Ind.  37,  79  Am.  Dec.  403;  Brooks  v. 
Martin,  43  Ala.  360,  94  Am.  Dec.  686.  In  an 
action  on  a  promissory  note  against  a  maker 
whose  signature  was  forged,  it  appeared  that 
the  diefendant  had  said  that  the  note  was  all 
right  and  that  he  would  pay  It,  thereby  in- 
ducing the  plaintiff  to  omit  to  collect  the  note 
of  the  other  maker,  who  afterward  became 
insolvent  and  absconded.    It  was  held  that 
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the  defendant  was  estopped  from  denying 
the  execution  of  tlie  note.  Hefner  ▼.  Dawson, 
63  111.  403.  14  Am.  Rep.  123;  Hefner  v.  Van- 
dolah.  62  III.  483,  14  Am.  Rep.  106,  and  note. 
To  the  same  effect,  see  Rudd  v.  Mathews,  79 
Ky.  479,  42  Am.  Rep.  231,  and  note.  See, 
also,  the  note  to  Ray  y.  McMurtry,  83  Am. 
Dec.  324."  The  case  of  Bowlin  y.  Creel,  63 
Ma  App.  229,  a  case  very  similar  to  the  case 
at  bar,  was  an  action  upon  a  promissory  note 
alleged  to  have  been  executed  by  defendants, 
three  brothers— John  B.,  James  H.,  and  W. 
F.  Creel.  The  latter  two  filed  separate  an- 
swers under  oath  denying  the  execution  of 
the  note.  John  E.  failed  to  answer.  The 
plaintiff  replied  to  the  answers  of  the  two 
defendants,  admitting  that  said  defendants 
did  not  sign  their  names  to  the  note,  nor  at 
the  time  authorize  any  one  to  do  so  for  them ; 
and  averred  that  John  E.  Creel  signed  the 
names  of  said  defendants,  and  that  subse- 
quently each  of  the  said  two  defendants, 
with  full  knowledge  of  all  the  facts,  ratified 
and  approved  the  act  of  John  B.  Creel,  and 
promised  to  pay  said  note.  It  was  held  that 
the  defendants  were  liable  as  ratifying  the 
signing.  In  Wellington  v.  Jackson,  121  Mass. 
157:  "One  who,  knowing  the  signature  to  a 
promissory  note  to  be  forged,  and  intending 
to  be  bound  by  it,  acknowledges  it  as  his 
own,  assumes  the  note  as  his  own,  and  is 
bound  by  it.  Just  as  If  it  had  been  originally 
signed  by  his  authority" — citing  Greenfield 
Bank  v.  Crafts,  4  Allen  (Mass.)  447;  Bartlett 
V.  Tucker,  104  Mass.  336,  341,  6  Am.  Rep. 
240.  The  authorities  on  this  point  are  very 
conflicting,  but  all  seem  to  recognize  the  doc- 
trine of  estoppel,  and  the  defendants,  havii^g 
admitted  the  payment  of  notes  of  the  same 
character  as  the  one  here  in  question,  de- 
nounced by  them  as  being  forged,  and.  failing 
to  warn  the  bank  against  taking  or  discount- 
ing such  notes,  will  be  estopped  from  plead- 
ing that  the  note  Is  forged. 

It  Is  further  insisted  that  the  court  erred 
In  failing  to  explain  to  the  Jury,  In  response 
to  their  request,  the  meaning  of  "knowledge 
and  consent"  The  court,  In  the  instructions 
given  in  response  to  the  questions  propound- 
ed by  the  Jury,  told  them  what  facts  they 
had  a  right  to  consider  in  determining  the 
question  of  the  knowledge  and  consent  of 
said  Hannaman  and  Barrett  of  and  to  the 
making  and  indorsement  of  the  note  In  ques- 
tion. As  will  appear  from  the  instructions 
given  by  the  court,  as  hereinbefore  stated.  It 
can  hardly  be  presumed  that  the  Jury  did  not 
understand,  in  a  general  way,  what  the 
phrase  or  expression  "knowledge  and  con- 
sent" means.  We  think  the  court  said  to 
them  all  that  was  necessary  on  that  subject 

It  is  complaired  that  the  court  did  not  call 
the  attention  of  the  Jury  to  section  31,  a 
116,  Code  1899  [Code  1906,  §  3731],  which  pro- 
vides that  "a  Juror  knowing  anything  rela- 
tive to  a  fact  in  Issue,  shall  disclose  the  same 
in  open  court  but  not  to  the  Jury  out  of 
court;   and  the  court  shall  inform  the  Jury 


of  this  provision,"  In  response  to  a  question 
by  Juryman  Beckwlth,  when  he  says:  "We 
want  to  determine  what  the  issue  was  on 
which  we  are  to  render  a  verdict— whether 
it  was  the  genuineness  of  that  signature,  or 
whether  we  could  go  farther  and  make  wit- 
nesses of  ourselves,  and  determine  whether 
these  men  objected  to  A.  T.  Barrett  signing^ 
their  names  to  the  paper,  or  whether  it  wa» 
agreeable."  There  is  no  intimation  In  the 
language  of  Juryman  Beckwlth  that  any  of 
the  Jurors  knew  anything  about  the  facta  of 
the  case  outside  of  the  evidence  which  had 
been  given  at  the  bar.  It  is  presumed  that, 
in  the  Impaneling  of  the  Jury,  they  had  been 
fully  interrogated  as  to  any  knowledge  they 
might  have  of  the  facts  in  the  case,  or  wheth- 
er they  knew  anything  about  the  case.  Evi- 
dently what  the  Jury  wanted  to  know  was 
what  inferences  they  would  be  entitled  to- 
draw  from  the  evidence  given  in  the  case,  in- 
cluding statements  by  Hannaman  and  Bar- 
rett that  in  the  summer  of  1900,  perhaps  May 
or  June,  they  had  knowledge  of  other  similar 
notes,  which  had  been  made  and  indorsed  in 
like  manner,  and  which  they  claimed  were 
forged  by  A.  T.  Barrett  It  is  evident  that 
this  was  the  meaning  of  the  Juror  in  using 
this  language  from  the  further  language  used 
when  he  wanted  to  know  whether  they  could 
determine  from  the  conduct  of  Hannaman 
and  Barrett  whether  they  objected  to  A.  T. 
Barrett  signing  their  names  to  paper,  or 
whether  it  was  agreeable.  The  Inquiry  of 
Juryman  Beckwlth  was  to  have  the  court  In- 
struct them  as  to  the  law  of  acquiescence  and 
acknowledged  course  of  conduct  on  the  part 
of  Hannaman  i^nd  Barrett  to  the  signing  of 
their  names  to  the  paper  by  A«  T.  Barrett 
which  they  testified  was  forged,  and  which 
they  had  known,  without  giving  any  warning 
to  the  plaintiff  bank  of  such  forgery.  A.  J. 
Hannaman  had  testified  that  in  July  or  Au- 
gust 1900,  there  were  many  notes  of  this 
character  forged  by  A.  T.  Barrett  to  which 
forgeries  said  Barrett  had  then  acknowledg- 
ed; and  was  asked  whether  any  of  them  were 
in  the  Parkersburg  National  Bank  at  that 
time,  and  stated  there  were,  and  stated  that 
they  were  in  different  banks;  and  says  he 
never  went  to  the  bank  himself  after  July  or 
August  1900,  until  after  he  got  notice  of  the 
maturity  of  the  note  dated  January  17,  1901. 
J.  R.  Barrett  testified  that  about  May  or 
June,  1900,  when  he  and  Hannaman  received 
a  letter  from  Cashier  Shattuck  of  the  Citi- 
zens' National  Bank,  was  the  first  tbey  knew 
of  the  forgeries,  and  that  they  first  denounced 
the  forgeries  before  the  grand  Jury,  tjiat  he 
did  not  remember  the  time  he  was  bef  o^  the 
grand  Jury,  but  it  was  when  the  note  h<^re  in 
suit  was  before  the  grand  Jury,  and  that  was 
the  first  time  they  publicly  denounced  tbem 
as  forgeries.  Said  he  was  ashamed  afte^v  he 
found  it  out  but  when  summoned  before  the 
grand  Jury  he  did  what  he  did  because  be 
was  compelled  to  do  it    He  says  they  to^d- 
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Shattuck  the  notes  were  forged,  but  that  they 
bad  to  assume  the  payment  of  them  there  to 
save  the  forger  from  sbame.  The  defendants 
knew  In  1900  that  A.  T.  Barrett  had  forged 
their  names  to  a  number  of  notes  that*  were 
held,  by  the  banks  in  Parkersburg»  some  of 
which  were  held  by  the  plaintiff  bank  and 
were  paid  by  the  defendants,  the  maker  and 
liidorser. 

Bills  of  exceptions  Nos.  6  and  6  go  to  the 
rulings  of  the  court  upon  the  admission  of 
evidence  claimed  by  the  defendants  to  be  im- 
proper to  go  to  the  Jury.  In  bill  of  excep- 
tions No.  5  it  is  claimed  that  the  court  erred 
In  permitting,  over  the  objections  of  the  de- 
fendants, the  following  question  to  be  asked 
of  the  witness  C.  A.  Bukey  upon  redirect  ex- 
amination: **To  what  extent  does  a  man 
always  form  his  Tetter  in  the  same  manner 
while  writing  his  name?"  The  witness  an- 
swered: "My  Impression  is  that  a  man's  sig- 
nature varies  considerably  from  time  to  time 
in  absolute  formation."  Defendants  leave  us 
in  the  dark  as  to  the  ground  of  objection  to 
this  question  and  answer,  as  they  say  noth- 
ing about  it  in  their  brief.  It  may  be  that 
their  objection  was  based  upon  the  ground 
that  the  witness  did  not  claim  to  be  an  ex- 
pert, and  yet  he  stated  he  had  been  connect- 
ed with  the  Parkersburg  National  Bank 
since  the  year  1880,  having  been  cashier 
since  April,  1904;  that  15  years  before  his 
election  as  cashier  he  had  held  the  position 
of  assistant  cashier  and  previous  to  that  he 
was  individual  bookkeeper  and  discount 
clerk;  and  that  as  discount  clerk  his  duties 
were  to  enter  and  take  care  of  the  discounted 
papers  and  as  assistant  cashier  he  had  the 
general  management  of  the  office  part  of  the 
tMink,  the  office  work.  A  sufficient  experience 
to  entitle  him  to  be  examined  as  an  expert 
witness. 

Bill  of  exceptions  No.  6  .complains  of  the 
rulings  of  the  court  in  the  examination  of 
A.  T.  Barrett,  one  of  the  defendants  and  a 
witness  for  plaintiff,  who  was  shown  the 
note  sued  upon  in  this  case  "signed  A.  J. 
Hannaman  and  indorsed  J.  R.  Barrett  and 
A.  T.  Barrett,  and  I  will  ask  you  to  take  that 
note  and  look  at  the  same,  and  say  in  whose 
handwriting  those  signatures  upon  that  note 
are" — ^which  question  being  objected  to  by 
Hannaman  and  J.  R.  Barrett,  the  plaintiff 
propounded  to  the  witness  the  question,  "If 
you  know,  state  in  whose  handwriting  they 
are."  To  this  question  defendants  objected, 
and  the  objection  was  overruled,  and  the  wit- 
ness answered,  ''That's  A.  J.  Hannaman's 
signature  and  J.  R.  Barrett's  signature  on 
the  back."  The  witness  was  not  examined 
as  an  expert  as  to  the  handwriting,  but  he 
was  asked  to  state  of  his  own  knowledge  in 
whose  handwriting  the  signatures  were.  He 
was  not  asked  how  he  knew  which  mlg^t 
have  been  done  on  cross-examination.  He  may 
hare  known  that  they  were  the  signatures  of 
the  parties  purporting  to  have  signed  as  mak* 


er  and  indorser  by  seeing  them  write  their 
names  upon  the  paper,  in  that  case  he  would 
not  be  testifying  as  an  expert  The  witness 
had  a  right  to  state  of  his  own  knowledge 
what  he  knew.  If  the  defendants  questioned 
it,  they  could,  on  cross-examination,  have 
brought  out  the  fact  that  he  did  not  see  them 
place  the  signatures  there  in  their  own  hand- 
writing. Then  it  would  be  proper  to  ques- 
tion him  as  to  how  he  knew  it  But  the  de- 
fendants did  not  elect  to  question  him  as  to 
how  he  knew  it  If  he  did  not  see  them 
write  their  names,  he  .could  only  know  it  by 
comparison  in  his  own  mind,  having  seen 
them  write  their  names,  or  by  comparison 
with  signatures  admitted  to  have  been  made 
by  them.  There  being  a  way  by  which  he 
might  hare  the  knowledge,  although  not  as 
an  expert  in  handwriting,  he  had  a  right  to 
state  what  his  knowledge  was,  and  the  ex- 
ception was  not  well  taken.  The  Jury  was 
fully  informed  as  to  the  interest  of  the  wit- 
ness A.  T.  Barrett  in  the  issue,  that  he  was 
charged  with  the  forgery  of  the  note  in  ques- 
tion, and  with  the  motive  which  would 
prompt  him  to  testify  to  the  genuineness  of 
the  signatures  of  the  maker  and  indorser  of 
the  said  note. 

Bill  of  exceptions  No.  4  is  that  the  court 
erred  in  refusing  to  set  aside  the  verdict  and 
grant  them  a  new  trial,  l>ecause  (1)  the 
court  erred  in  instructing  the  Jury;  (2)  the 
verdict  was  without  evidence  to  support  it; 
and  (3)  the  court  permitted  Improper  evi- 
dence to  go  to  the  Jury.  We  have  already 
disposed  of  the  first  and  third  assignments  of 
error  set  out  in  this  bill  of  exceptions.  The 
evidence  in  the  case  is  very  conflicting,  and 
as  to  the  weight  and  credibility  thereof  it  is 
purely  a  question  for  the  Jury.  **The  credi- 
bility of  witnesses  is  a  question  for  the  Jury." 
Harrison  v.  Brock,  1  Munf.  (Va.)  22.  «*The 
Jury  is  the  sole  Judge  of  the  credibility  of 
contradicting  witnesses  and  of  the  weight  to 
be  given  to  their  testimony."  Young  v.  Rail- 
road Co.,  44  W.  Va.  218,  28  S.  B.  932.  And  in 
Bass  T.  Norfolk  Railway  &  Light  Col,  100 
Va.  1,  40  S.  B.  100,  it  is  held:  "The  infer- 
ences to  be  drawn  from  the  evidence  must 
be  certain  and  incontrovertible,  or  they  can- 
not be  decided  by  the  court,  but  must  be  left 
to  the  Jury."  And  other  authorities  cited  In 
5  Va,  and  W.  Va.  Dig.  8762.  The  Jury  had 
before  them  all  the  witnesses  testifying  in 
the  case,  and  had  the  advantage  of  their  ap- 
pearance, conduct,  and  demeanor  on  the 
stand,  and  were  fully  advised  as  to  their  in- 
terest if  any,  in  the  result  of  the  issue,  and 
the  Judge  who  conducted  the  trial  refused  to 
set  aside  the  verdict  This  being  the  case,  this 
court  has  often  heM  that  it  will  not  disturb 
a  verdict  rendered  under  such  circumstances, 
unless  it  clearly  appears  to  the  appellate 
court  that  the  circuit  court  erred  in  refusing 
to  set  aside  the  verdict 

For  the  reasons  herein  given,  tbib  Judgment 
must  be  affirmed. 
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MANKIN  T.  JONES. 

.Supreme  Court  of  Appeals  of  West  Viixinla* 

Jan.  21,  1908.) 

L  Plbadtno— Plea  in  ABATxnNT. 

Where  the  declaration  shows  Jurisdiction, 
no  exception  for  want  of  jurisdiction  can  be 
taken  except  by  plea  in  abatement. 

(Ed.  Note.— For  cases  in  point,  see  GenL  Dig. 
vol.  89,  Pleading,  |  213.] 
2.  Assumpsit— Pleading  and  Proof— Vabi- 

ANCE. 

A  declaration  in  assumpsit  states  that  the 
contract  was  made  in  Raleigh  county,  whereas, 
the  proof  shows  that  it  was*  made  in  Fayette 
county.  This  variance  will  not  dismiss  the  case ; 
the  place  not  being  materiaL 
8.  Frauds,    Statute   of  — Promise  to   Pat 

Debt  of  Another. 

One  is  not  bound  by  a  mere  promise  to  pay 
the  debt  of  another,  unless  the  proftiise  be  in 
writing  signed  by  the  promising  party. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  |  13.1 

4.  Same.  . .  , 

If  the  person  whose  debt  a  third  person 
makes  an  oral  promise  to  pay  remains  still  lia- 
ble, such  promise  is  not  binding  on  such  third 
person. 

5.  Same. 

A   collateral  oral  promise  by  one  to  pay 
another's  debt  is  not  binding  where  no  benefit 
accrues  to  the  person  making  such  promise. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  Crockett  Mankin  against  George 
W.  Jones.  Judgment  for  plaintUT,  and  de- 
fendant brings  error.    Reversed. 

McGinnis  &  Hatcher,  for  plaintiff  In  er- 
ror. Matheny  &  Brown,  J.  L.  Bumgardner, 
and  Ashton  File,  for  defendant  In  error. 

BRANNON,  J.  Crockett  Mankin  sold  to 
A.  P.  Gibson  some  land,  for  which  Gibson 
was  to  pay  Mankin  cash  on  delivery  of  deed. 
.Mankin  met  Gibson,  and  they  ascertained 
the  amount  of  money  to  be  paid  by  Gibson 
to  Mankin  for  the  land  to  be  about  $8,000. 
Gibson  did  not  have  enough  money  to  dis- 
charge the  purchase  money  to  Mankin  by  $4,- 
000.  Gibson  sent  for  George  W.  Jones,  ex- 
pecting that  Jones  would  furnish  the  $4,000. 
Jones  came  and  met  Mankin  and  Gibson,  and 
the  matter  was  stated  to  him,  and  Jones 
promi^td  verbally  to  pay  Mankin  for  Gibson 
that  amount  Jones  did  not  have  his  check 
book  present,  but  he  assumed  to  pay  Man- 
kin, and  then  Mankin  said  that  it  made  no 
difference  about  the  money,  and.  If  Jones 
would  convey  to  him  a  tract  of  land  called 
the  "Trump  Land"  at  $4,225,  that  would  do 
Instead  of  money.  To  this  Jones  assented, 
and  It  was  agreed  that  Jones  would  pay  for 
Gibson,  by  the  conveyance  to  Mankin  of  tbe 
Tramp  land,  $4,225.  It  seems  that  Mankin 
and  Jones  had  before  that  been  negotiating 
for  this  Trump  land.  So  Jones  agreed  to 
pay  Mankin,  in  this  Trump  land,  $4,225,  and 
Mankin  credited  Gibson  with  that  sum  on 
Che  $8,000  which  Gibson  was  to  pay  Mankin 
for  the  land  sold  by  Mankin  to  Gibson,  and 
Gibson  paid  Mankin  the  said  $8,000,  less  said 


$4,225,  and  Mankin  delivered  to  Gibson  the 
deed  for  the  land  sold  by  Mankin  to  Gibson. 
Jones  gave  Mankin  directions  to  prepare  a 
deed  from  Jones  and  wife  to  Mankin  for  the 
Trump  land,  with  the  understanding  that  he 
would  execute  the  deed.  Mankin  later  sent 
Jones  such  deed  for  execution;  but  Jones  de- 
livered it  to  a  third  party  In  escrow,  to  be 
delivered  to  Mankin  only  on  condition  that 
Mankin  guaranteed  payment  to  Jones  of  the 
$4,225  for  the  land,  in  case  Gibson  should 
not  pay  Jones.  Mankin  refused  to  make  such 
guaranty,  and  the  deed  was  never  delivered 
to  him.  Some  dealing  had  been  going  on 
between  Gibson  and  Jones,  by  which  it  was 
expected  that  through  Gibson  certain  other 
land  would  be  acquired  by  Jones,  and,  in 
such  event,  Gibson  would  become  Indebted  to 
Jones  in  $4,800.  It  does  nqf,  appear  that  this 
expectation  was  realized.  It  is  clear  that 
no  actual  debt  was  to  exist  in  favor  of  Gib- 
son against  Jones,  unless  Jones  should  get 
the  land,  which  it  was  expected  he  might  get 
through  Gibson's  agency.  Mankin  brought  an 
action  of  assumpsit  against  Jones  in  the  cir- 
cuit court  of  Raleigh  county,  and  obtained 
verdict  and  Judgment  against  him,  and  Jones 
has  appealed  the  case  to  this  court. 

It  developed  In  evidence  that  Jones  resid- 
ed in  Fayette  county  and  the  contract  was 
made  in  Fayette  county.  Jones  moved  to 
dismiss  the  action  for  want  of  jurisdiction  In 
Raleigh  county.  It  does  not  appear  to  what 
county  the  summons  went,  so  as  to  raise  the 
question  whether  it  was  void  because  issued 
in  Raleigh  county  against  a  single  defend- 
ant and  sent  to  and  served  in  Fayette  coun- 
ty, under  principles  stated  this  term  In  case 
of  Netter-Oppenhelmer  &  Co.  v.  Elfant  69  S. 
B.  892,  based  on  Warren  ▼.  Saunders,  27 
Grat.  265.  The  question  Is  whether  when 
both  the  defendants  reside  in  one  county,  and 
the  contract  was  made  in  that  county,  a  law 
action  In  another- county  Is  without  Jurisdic- 
tion. Clearly  it  would  be ;  but  the  declaration 
does  not  disclose  where  the  defendant  re- 
sided. Though  we  may  say  that  It  states  the 
cause  of  action  as  arising  in  Raleigh  county, 
yet  it  does  not  state  where  Jones  resides, 
and  thus  does  not  defeat  Jurisdiction  In 
Raleigh  on  its  face.  It  contains  only  the 
common  counts,  and  shows  on  Its  face  proper 
matter  for  Jurisdiction,  and  therefore  chapter 
125s  9  16,  Code  1899  [Code  1906,  |  38361,  ap- 
plies. It  says:  "Where  the  declaration  or  bill 
shows  on  Its  face  proper  matter  for  the  Juris- 
diction of  the  court,  no  exception  for  the 
want  of  such  Jurisdiction  shall  be  allowed, 
unless  it  be  taken  by  plea  in  abatement.** 
Snyder  v.  Philadelphia  Co.,  54  W.  Va.  149,  46 
S.  E.  366,  63  L.  R.  A.  896,  102  Am.  St  Rep. 
941.  No  plea  in  abatement  was  filed.  The 
Jurisdiction  was  thus  questioned  for  the  first 
time  after  tbe  trial  before  the  Jury  bad  be- 
gan. 

Again,  the  point  is  made  that  the  court 
should  have  dismissed  the  case  on  the  motion 
of  the  defendant  for  variance  between  declar- 
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atlon  and  evidence.  The  declaration  ayers 
tliat  the  promise  was  made  in  Raleigh  coun- 
ty, whilst  the  evidence  shows  that  it  was 
made  in  Fayette  county.  Clearly  there  Is 
nothing  In  this  point  An  action  on  such  a 
promise  is  transitory.  No  matter  where  the 
promise  is  made,  you  can  sue  in  the  county 
where  the  defendant  resides.  Code  1899,  c. 
125,  §  32  [Code  1906,  §  3862],  says  that  "it 
shall  not  he  necessary  in  any  declaration  or 
other  pleading  to  set  forth  the  place  In  which 
any  contract  was  made,  or  act  done,  unless 
when,  from  the  nature  of  the  case,  the  place 
is  material  or  traversable."  In  this  case  the 
place  was  not  traversable.  That  statute  thus 
renders  the  statement  of  the  place  of  the 
contract  immaterial.  Mr.  Hogg  In  Pleading 
and  Forms  properly  states  the  rule  thus: 
•The  rule  respecting  variances  may  be  stat- 
ed to  be  that,  if  the  entire  averment  can  be 
expunged  without  affecting  the  right  to  re- 
cover, it  need  not  be  proved;  but,  if  It  can- 
not be  thus  stricken  from  the  declaration 
without  getting  rid  of  a  part  essential  to 
the  cause  of  action,  then,  though  the  aver- 
ment be  more  particular  than  it  need  have 
been,  the  whole  must  be  proved,  or  the  plain- 
tiff cannot  recover."  Section  137,  Hogg*s 
Plead.  &  Forms.  See  Payne  v.  Britton*8 
Ex'r,  6  Rand.  101. 

But  the  true  question  in  this  case  Is  wheth- 
er Jones  is  liable  at  all  to  Mankln.  Jones  re- 
lies on  the  fact  that  his  promise  to  pay  is 
not  in  writing,  and  is  therefore  not  enforce- 
able because  of  that  provision  of  chapter  98 
of  the  Code  of  1899  [Code  1906,  |  3438],  pro- 
viding that  no  action  shall  be  brought  *to 
charge  any  person  upon  a  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  anoth- 
er ••  •  unless  the  promise,  contract, 
agreement,  representation,  assurance  or  rati- 
fication, or  some  memorandum  or  note  there- 
of be  in  writing  and  signed  by  the  party  to 
be  charged  thereby  or  his  agent"  It  is  a  rule 
of  law  that,  if  the  third  person  for  whom 
money  is  promised  remains*  still  responsible 
to  the  person  who  supplies  the  articles  or 
from  whom  the  consideration  proceeds,  the 
promise  to  pay  for  the  third  person  is  col- 
lateral, as  it  is  called,  not  an  original  prom- 
ise, and  therefore  is  not  actionable  because 
of  said  statute.  This  is  laid  down  by  Judge 
Cox  in  Johnson  v.  Bank,  60  W.  Va.  326,  55  S. 
E.  394.  When  the  consideration  of  the  prom- 
ise is  for  money  to  be  furnished  and  receiv- 
ed by  a  third  person,  if  the  transaction  Is 
such  that  ^e  third  person  remains  responsi- 
ble to  the  person  who  furnished  him  with 
such  money  or  property,  or  from  whom  the 
consideration  proceeds,  such  promise  is  col- 
lateral, and  will  not  bind  unless  in  writing. 
Radcliff  V.  Poundstone,  23  W.  Va.  724.  Ap- 
ply this  law  in  this  case,  did  Gibson  still  re- 
main. In  any  event,  liable  to  Mankln  for  the 
land  which  Mankln  sold  toOlbson?  Ifhedid, 
the  oral  promise  of  Jones  is  not  binding.  Now, 
Gibson,  as  a  witness  for  the  plaintiff,  states 
that  he  agreed  to  pay  Mankin,  if  he  should 


not  get  the  Trump  land  from  Jones.  Be- 
sides, such  is  the  whole  cast  of  the  case  from 
the  circumstances  and  evidence.  Before 
Jones  came  on  the  scene  or  met  the  parties, 
or  had  anything  to  do  with  the  matter,  Man- 
kin  and  Gibson  had  made  their  contract  and 
ascertained  the  amount  due  Mankin.  9o 
Mankin  states.  Not  a  shadow  of  release  of 
Gibson  by  Mankin  appears.  Thus  Gibson  by 
the  plaintiff's  showing  was  still  debtor  to 
Mankin,  and  therefore  the  promise  of  Jones 
was  simply  collateral  to  that  of  Gibson  to 
Mankln;  not  an  original,  independent,  im- 
conditional  promise  to  pay  Mankin.  At  least, 
Gibson  remained  liable  to  Mankin  for  the 
purchase  money  for  the  land.  There  was  no 
legal  novation  of  the  debt.  Chenoweth  v. 
Nat.  Bldg.  Association,  59  W.  Va.  653,  53  S. 
E.  559.  It  is  useless  to  further  discuss  this 
feature  of  the  case,  because  the  law  appli- 
cable to  it  is  expounded  in  so  many  cases. 

The  court  refused  the  defendant  an  Instruc- 
tion (No.  1)  that  if  the  plaintiff's  demand  was 
based  upon  Jones'  promise  to  answer  for  the 
debt  of  Gibson  to  Mankin,  the  jury  must  find 
for  the  defendant,  unless  that  promise  was  In 
writing.  To  say  the  least,  if  that  was  not 
a  question  of  law,  it  was  a  question  address- 
ed to  the  jury;  that  is,  whether  the  facts 
were  such  as  to  make  the  promise  collateral 
or  not,  and  should  have  been  given. 

It  is  stated  in  the  case  of  Gerow  ▼.  Riffe, 
29  W.  Va.  462,  2  S.  B.  104,  in  the  opinion,  on 
much  authority  that  the  fact  that  a  person 
has  relinquished  some  valuable  right  or  dis- 
advantaged himself  in  consideration  that  an- 
other has  promised  to  pay  him  the  debt  of  a 
third  person  will  not  take  the  case  out  of  the 
said  statute,  unless  the  party  who  promises 
to  pay  the  debt  of  another  is,  as  a  part  of 
the  transaction,  himself  benefited.  There 
must  be  a  consideration  inuring  to  his  bene- 
fit, not  a  naked  promise  to  pay  the  debt  of  an- 
other, based  on  no  consideration,  not  bene- 
fiting him.  EiVen  the  written  promise  to 
pay  the  debt  of  another  must  have  a  con- 
sideration. Winkler  v.  C.  &  O.  Co.,  12  W. 
Va.  699.  He  must  be  by  his  promise  paying 
his  own  debt  or  acquiring  property  in  effect 
If  that  is  not  the  case,  he  is  not  bound  by 
his  promise.  The  rule  in  America  is  this: 
That  to  be  binding,  "an  original  promise  must 
be  one  In  which  the  leading  object  of  the 
promisor  is  not  to  become  the  surety  or  guar- 
antor of  another's  debts,  but  to  subserve  or 
promote  some  interest  of  his  own,  although 
its  effect  may  be  to  pay  the  debt  of  another." 
20  Cyc.  189,  190.  The  release  of  an  advantage 
by  a  creditor  in  consequence  of  the  oral  prom- 
ise of  a  third  person  is  not  taken  out  of  the 
statute,  unless  that  advantage  also  directly 
"inures  to  the  benefit  of  the  promisor,  so  as. 
In  effect,  to  make  It  a  purchase  by  him  of  the 
creditor  at  a  price  measured  by  the  amount 
of  the  debt."  20  Cyc.  193.  This  means,  in 
this  case,  that,  although  Mankin  did  convey 
land  to  Gibson  and  surrendered  his  deed  to 
his  disadvantage,  still  that  did  not  benefit 
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Jones.  Tbe  law  is  that  the  promisor  must  be 
paid  for  liis  promise  to  pay  tbe  debt  of  an- 
other. He  must  actually  get  some  benefit 
For  this  proposition  we  may  add  Ackley  v. 
Parmenter,  98  N.  Y.  425,  50  Am.  Rep.  693, 
698.  ''An  oral  promlsie  to  pay  for  benefits 
previously  rendered  to  a  third  person,  but 
not  upon  the  promisor's  request  or  credit, 
is  clearly  collateral  to  the  debt  of  the  third 
person,  and  therefore  invalid,  unless  the 
promise  is  based  upon  a  fresh  consideration 
relating  to  the  personal  Interest  or  property 
of  the  promisor.'*  29  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  922.  Sometimes  it  has  been  said  that 
the  fact  that  the  creditor  would  be  harmed  by 
the  failure  of  the  third  party  to  pay  makes 
the  promise  good.  That  would  nullify  the 
statute  in  almost  every  instance.  "It.  is  now 
the  universal  doctrine  that  detriment  to  the 
promisee  or  benefit  to  the  original  debtor  is 
not  alone  sufficient  to  withdraw  the  promise 
from  the  operation  of  the  statute."  29  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  927.  In  other  words, 
the  third  party  making  the  promise  must  de- 
rive benefit  to  be  bound.  29  Am.  *&  £kig. 
Ency.  L.  (2d  Ed.)  92a  What  else  does  the 
statute  mean?  For  what  made,  if  the  mere 
promise,  without  benefit  to  the  man  making 
it,  binds  him?  His  protection  against  this 
was  the  very  object  of  the  statute.  It  is  not 
a  question  of  morality  and  justice,  but  public 
policy,  to  prevent  perjury  to  sustain  false  de- 
mands. It  means  that  he  is  not  bound  for  a 
naked  promise  to  pay  a  debt  of  another;  but, 
if  he  himself  gets  property  or  other  pecunia- 
ry benefit,  he  is  not  merely  and  only  paying 
the  debt  of  another,  but  his  own.  In  such 
case,  where  his  promise  is  based  on  considera- 
tion going  to  him)  the  statute  of  frauds  has 
really  nothing  to  do  with  the  case.  It  is  only 
the  case  where  one  person  at  the  request  of 
a  second  person,  for  consideration,  agrees  to 
pay  for  him  money  to  a  third  person.  Hoop- 
er V.  Hooper,  32  W.  Va.  526,  535,  9  S.  B.  937. 
It  Is  claimed  that  for  the  promise  of  Jones, 
Gibson  released  to  Jones  a  debt  whiqh  he  held 
against  Jones.  What  debt?  The  evidence 
does  not  disclose  any.  How  was  Jones  bene- 
fited by  this  promise?  How  was  he  better  off 
than  before  his  promise?  That  Is  the  test 
Jones  did  not  owe  Gibson  anything.  Per- 
chance thereafter  Jones  might  become  in- 
debted to  Gibson  should  certain  land  (the 
Shumate  land)  come  to  Jones  through  some 
instrumentality  of  Gibson;  but  It  is  not  shown 
that  it  ever  did  so,  or  that  Jones  came  to  owe 
Gibson  a  binding  debt.  The  burden  of  show- 
ing this  lies  upon  Mankin  as  a  part  of  his 
case,  because  he  must  show  that  Jones'  prom- 
ise went  to  pay  his  own  debt,  or  in  some  way 
inured  to  his  benefit  as  a  matter  of  value. 
For  this  reason  we  think  the  court  should 
have  given  defendant's  instruction  No.  4,  di- 
recting a  verdict  for  the  defendant.  I  am 
aware  that  I  have,  at  too  great  length,  writ- 
ten old,  old  settled  law;  but  it  seems  that 
under  an  erroneous  practice  under  our  con- 
struction of  our  Constitution  we  must  add 


volumes  to  the  already  vast  numbers  to  iter- 
ate and  reiterate  old  law.  Defendant's  in- 
structions Nos.  2  and  3  are  not  relied  on  In 
counsel's  brief,  and  properly  so. 

On  the  trial  the  defense  sought  to  show  by 
Gibson  while  on  the  witness  stand  that  be 
had,  after  the  transaction  aforesaid,  given  liis 
note  to  Jones  for  ^  the  amount  which  Jones 
had  paid,  but  the  court  rejected  the  evidence. 
It  is  true  the  note  was  given  after  the  trans- 
action, in  the  absence  Of  Mankin,  and  under 
general  principles  would  be  inadmissible,  be- 
cause res  inter  alios  acta;  but  in  this  instance, 
the  question  being  material  whether  Jones 
owed  Gibson,  or  whether  any  debt  ever  arose 
in  favor  of  Gibson  against  Jones,  we  think 
this  evidence  admissible  as  tending  to  dis- 
prove such  indebtedness. 

The  defense  asked  Gibson  whether  the  pay- 
ment was  made  to  accommodate  Jones  or 
Mankin,  and  the  court  refused  to  allow  it  to 
be  answered.  We  think  the  court  ruled  prop- 
erly, because  it  called  for  the  mere  opinion 
of  the  witness,  whereas,  the  question  for 
whose  accommodation  or  benefit,  in  a  l^af 
point  of  view,  the  arrangement  was  made, 
was  a  question  of  law  on  the  facts. 

The  court  deems  it  proper  on  this  occasion 
to  call  attention  to .  the  fact  that  in  many 
cases  the  stenographers*  reports  of  evidence 
contain  much  useless,  irrelevant  matter.  It 
is  signally  so  in  this  case.  The  report  con- 
tains remarks  of  court,  remarks  of  counsel, 
interlocution  between  court  and  attorneys, 
and  between  attorneys,  and  pages  of  argu- 
ment of  law  questions  before  the  court  Why 
should  they  go  into  the  stenographer's  report? 
It  is  the  duty  of  the  court  to  see  that  the  ste- 
nographer's report  does  not  contain  so  much 
irrelevant.  Improper  matter.  Attorneys  In 
this  court  have  to  labor  over  this  matter, 
the  court  has  to  read  it,  and  litigants  bave 
to  pay  for  it 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 


(63  W.  Va.  316) 
SMITH    V.   FAHBY. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  21,  1908.) 

1.  AssAULiv-AonoN  FOB  Damages — Sbu-Db- 

FENSE. 

In  an  action  for  damages  for  injuries  re- 
sulting from  a  beating,  the  doctrine  of  aelf-de* 
fense  cannot  be  successfully  invoked,  where  de- 
fendant was  the  aggressor,  where  he  used  more 
force  than  was  reasonably  necessary  for  his 
protection,  or  where,  after  the  assault  had  ter- 
minated and  all  danger  past,  he  struck  or  beat 
the  aggressor  by  way  of  revenge. 

{E)d.  Note.— For  ca^es  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  §  IL] 

2.  Same— PuNinvB  Damages. 

If  the  conduct  of  one  in  beating  another  is 
wanton,  willful,  or  malicious,  punitive  damagei 
may  be  awarded  against  him,  in  addition  to  com- 
pensation for  the  actual  injuries  inflicted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  i  54.] 

(Syllabus  by  the  Court) 
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Error  to  Circuit  Ck)urt,  Ohio  Oonnty. 

Action  by  Harry  Smith  against  Michael  J. 
Fahey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   Affirmed. 


Riley  &  Ritz,  for  plaintiff  in  error. 
^  Allen,  for  defendant  In  error. 


White 


ROBINSON,  J.  In  this  action  of  trespass 
on  the  case,  plaintiff,  for  an  assault  and  bat- 
tery upon  him  by  defendant,  obtained  a  ver- 
•dict  for  $1,500,  and,  motion  to  set  aside  same 
and  grant  a  new  trial  being  overruled,  judg- 
ment was  accordingly  entered;  whereupon 
defendant  prosecuted  this  writ  of  error.  The 
overruling  of  defendant's  demurrer  to  the 
declaration  is  assigned  as  error;  but  we  ob- 
serve that  the  declaration  is  sufficient  in  law, 
and  that  this  assignment  Is  not  relied  upon 
In  argument 

Another  exception  pertains  to  the  action 
of  the  court  in  refusing  to  admit  testimony 
that  defendant  had  paid  the  contractor,  by 
whom  plaintiff  was  employed,  for  work  done 
by  plaintiff  on  defendant's  house,  and  about 
the  payment  for  which  plaintiff  had  called  to 
see  defendant  when  he  was  beaten;  but  as 
such  fact,  viewing  the  whole  case  as  present- 
ed to  the  Jury,  had  no  direct  bearing  on  the 
real  issue  involved,  it  was  properly  rejected. 
The  admission  of  such  fact  into  the  case 
could  not  have  affected  the  result 

It  Is  insisted  that  an  instruction  to  the 
Jury  that,  if  they  believe  from  the  evidence 
tliat  defendant  struck  or  kicked  plaintiff, 
and  that  such  acts  of  striking  and  kicking 
were  not  necessary  for  the  protection  of  de- 
fendant and  that  plaintiff  was  in  any  man- 
ner injured  thereby,  their  verdict  should  be 
for  the  plaintiff,  was  error,  because  it  does 
not  apply  fully  the  principles  of  the  law  of 
self-defense.  But  as  a  careful  consideration 
of  the  whole  of  the  testimony,  particularly 
that  of  the  defendant  himself,  Justifies  the 
exclusion  of  any  theory  of  self-defense  from 
the  case,  we  are  of  opinion  that  such  instruc- 
tion was  proper  and  consistent  with  the  cor- 
rect legal  view  of  the  facts  as  presented  to 
the  Jury.  This  Instruction  virtually  tells  the 
Jury  what  the  law  actually  is;  that,  when 
one  "exceeds  the  limits  of  necessary  protec- 
tion, and  employs  excessive  force,  he  be- 
comes the  trespasser  himself,  and  his  assail- 
ant may  recover  damages  from  him  for  re- 
pelling the  assault  with  a  violence  not  call- 
ed for."  1  Ck)oIey  on  Torts  (3d  Ed.)  p.  287. 
The  evidence  establishes  no  assailing  of  de- 
fendant by  plaintiff  prior  to  the  beating  com- 
plained of,  other  than  the  placing  of  his 
hand  on  defendant's  shoulder,  If  indeed  it 
does  this ;  and  most  surely  is  there  no  basis 
for  the  application  of  the  rule  that  where 
one  acts  upon  appearances  of  actual  and  im- 
mediate danger,  and  sincerely  believes  that 
he  Is  in  danger  of  suffering  great  bodily 
harm,  he  cannot  be  held  liable  In  damages 
for  injuries  resulting  from  acts  done  by  him 
in  the  proper  and  reasonable  defense  of  his 
person.    There  is  no  evidence,  in  an  appre- 


ciable degree,  to  support  such  theory.  The 
case  at  the  most  calls  only  for  the  applica- 
tion of  the  rule  that  the  doctrine  of  self- 
defense  cannot  be  successfully  invoked  where 
defendant  was  the  aggressor,  where  he  used 
more  force  than  was  reasonably  necessary 
for  his  protection,  or  where,  after  the  as- 
sault had  terminated,  and  all  danger  past 
he  struck  or  beat  the  aggressor  by  way  of 
revenge.    8  Cyc.  1074. 

The  four  instructions  requested  by  defend- 
ant were  properly  refused,  since  they  were 
Tiolative  of  the  view  and  principles  above 
stated.  It  is  significant  to  note  that,  while 
It  is  now  insisted  that  It  was  error  not  to 
embody  in  the  instruction  given  at  request  of 
plaintiff  the  doctrine  of  self-defense  as  re- 
lated to  reasonable  apprehension  of  bodily 
harm  from  appearances,  yet  this  theory  was 
not  presented  by  any  of  the  instructions  re- 
quested by  defendant  and  was  not  therefore 
insisted  upon  at  the  trial. 

The  case  appearing  a  proper  one  for  puni- 
tive damages,  there  being  Indeed  no  provoca- 
tion for  the  injury  committed  by  defendant 
and  the  evidence  forcibly  leading  us  to  be- 
lieve, as  the  Jury  could  and  must  have  be- 
lieved, that  the  beating  by  the  young  and 
vigorous  defendant  of  the  old  and  infirm 
plaintiff  was  wholly  imjustlfiable,  wanton, 
and  malicious,  we  see  no  good  reason  for 
countenancing  the  assignment  that  the  dam- 
ages found  were  excessive. 

There  Is  no  error,  and  the  Judgment  of  the 
circuit  court  is  affirmed. 


(63  W.  Va.  380) 
NUTTALL  et  al.  v.  McVBY  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  21,  lOOa) 

1.  AOKNOWLEDQMENT  —  VALIDITY  —  EXAMIIV- 
ATION   OF    MaBBIED    WOMAN. 

A  certificate,  made  in  1808,  of  acknowledg- 
ment by  a  married  woman  of  a  deed  failinj?  to 
state  that  on  privy  examination  she  acknowl- 
edged the  deed,  renders  the  deed  void  as  to  her. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Acknowledgment  §  215.1 

2.  Vbndob  and  Pubohabbb— Bona  Fidb  Pub- 
CHASEB— Notice. 

One  who  takes  a  conveyance  of  land  In 
actual  possession  of  a  prior  purchaser  ander  an 
executory  contract  of  sale  from  the  same  ven- 
dor is  a  purchaser  with  notice  of  the  ri^ht  of 
such  prior  purchaser,  and  In  .equity  holds  the 
legal  title  as  trustee  for  such  prior  purchaser, 
and  equity  will  compel  snch  second  pnrchaser  to 
convey  the  legal  title  to  the  prior  purchaser. 

SEd.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
.  48,  Vendor  and  Purchaser,  §§  540-562.1 

3.  Specific  Pebtobmancb— Laches. 

A  purchaser  in  actual  possession  of  land 
under  an  ezecutonr  contract  of  sale  will  not  be 
barred  by  laches  from  enforcing  his  right  to  a 
conveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  |  337.1 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  L.  W.  Nuttall  and  others  against 
T.  C.  McVey  and  others.  Decree  for  dofond- 
ants,  and  plaintiffs  appeal.     Reversed. 
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Simms  &  Enslow  and  Walker  &  Summer- 
field,  for  appellants.  Dillon  &  Nuckolls,  for 
appellees. 

BRANNON,  J.  A  tract  of  about  300  acres 
of  land  was  owned  by  W.  S.  McVey  under 
grant  to  him  by  the  state  of  Virginia,  August 
a,  1841.  In  1862  W.  a>  McVey  sold  this  land 
to  J.  F.  Cavendish  for  $600,  $100  down  and 
the  balance  in  five  notes  of  $100  each,  payable 
annually.  McVey  made  to  Cavendish  a  title 
bond,  stipulating  for  conveyance  of  the  legal 
title  on  payment  of  the  purchase  money,  and 
placed  Cavendish  in  actual  possession  of  the 
land  at  the  date  of  the  title  bond,  and  Caven- 
dish made  large  improvements  on  the  land, 
and  he  and  those  claiming  under  him  have 
ever  since  the  date  of  the  title  bond  been  in 
actual  possession  of  the  land  continuously. 
W.  S.  McVey  died  In  1864,  without  having 
made  a  deed  to  Cavendish  in  execution  of  the 
title  bond.  McVey  died  intestate,  leaving  an 
only  child  as  his  heir,  Mary  Ann,  who  mar- 
ried Henry  Patterson.  On  the  18th  day  of 
March,  1868,  said  Patterson  and  wife  made 
a  deed  conveying  said  land  to  J.  F.  Caven- 
dish, reciting  the  consideration  as  $600,  ac- 
knowledging its  payment,  and  reciting  that 
they  were  the  legal  heirs  of  W.  S.  McVey. 
By  deed  dated  3d  day  of  August,  1903,  Mary 
Ann  Patterson,  then  a  widow,  conveyed  to 
her  son-in-law,  T.  C.  McVey,  the  same  land, 
for  the  consideration  of  $75.  This  land  came 
to  the  ownership  of  John  Nuttall,  and  he 
died,  having  by  his  will  devised  it  to  his  chil- 
dren, L.  W.  Nuttall,  Martha  Taylor,  Susanna 
Todd,  and  B.  A.  McGaffey.  In  May,  1905, 
these  heirs  (devisees)  brought  a  chancery  suit 
in  the  circuit  court  of  Fayette  county  against 
T.  C.  McVey  and  others,  setting  up  their  right 
to  the  land  and  certain  mineral  interests 
therein  under  said  Cavendish,  and  praying 
that  the  deed  made  hy  Mary  Ann  Patterson 
to  T.  C.  McVey  be  canceled  as  a  cloud  upon 
their  title,  and  that,  if  the  court  should  hold 
as  void  the  deed  from  Henry  Patterson  and 
wife  to  Cavendish,  then  Mary  Ann  Patterson 
be  compelled  to  convey  the  land  to  the  plain- 
tiffs by  way  of  specific  performance  of  the 
title  bond  made  by  W.  S.  McVey  to  J.  F. 
Cavendish,  and  for  general  relief.  This  land 
was  leased  for  coal  mining  by  John  Nuttall, 
some  of  it  in  his  lifetime,  and  other  parts  by 
his  heirs,  to  the  Nuttallburg  Coal  &  Coke 
Company,  and  John  Nuttall  built  a  railroad 
through  it,  which  was  leased  to  the  Chesa- 
peake &  Ohio  Railway  Company,  and,  said 
coal  company  and  railway  company  being  in 
possession  under  the  Cavendish  title,  T.  C. 
McVey  brought  an  action  of  ejectment  against 
them,  SDd  the  plaintllfs  in  this  chancery  suit, 
in  addition  to  the  other  relief  prayed  for  as 
above  mentioned,  asked  an  injunction  against 
the  prosecution  of  the  action  of  ejectment 
The  decree  in  the  case  wholly  dismissed  the 
plaintiflPs*  bill,  without  relief. 

The  first  question  up  is  as  to  the  validity 
of  the  deed  from  Mary  Ann  Patterson  and  her 


husband  to  Cavendish.  Of  course.  If  that 
deed  and  its  recordation  are  valid,  the  title 
of  the  plaintiffs  is  beyond  question,  and  they, 
being  in  possession,  could  maintain  this  chan- 
cery suit  to  remove  that  deed  to  McVey  as  a 
cloud  on  title.  The  deed  dated  March  18» 
1868,  from  Patterson  and  wife  to  Cavendish, 
is  void  because  of  a  bad  certificate  of  ac- 
knowledgment as  to  Mary  Ann  Patterson, 
then  a  married  woman,  by  the  law  then  in 
force.  That  certificate  states  that  Patterson 
and  wife  appeared  before  the  recorder,  "and 
acknowledged  the  same  to  be  their  act  and 
deed,  and  she,  the  said  Mary  Ann  Patterson, 
wife  as  aforesaid,  being  examined  by  me 
separate  and  apart  from  her  said  husband, 
and  having  the  deed  aforesaid  fully  explained 
to  her  declared  that  she  had  willingly  of  her 
free  will  signed,  sealed,  and  executed  the 
same,  and  that  she  wished  not  to  retract  it." 
That  certificate  is  bad  and  renders  the  deed 
void  under  several  decisions  of  this  court 
McMullen  v.  Eagan,  21  W.  Va.  233;  Laldley 
T.  Land  Co.,  30  W.  Va.  606,  4  S.  B.  705.  We 
are  asked  to  reverse  the  holdings  in  these 
cases.  They  have  been  so  long  recognized 
and  are  rules  of  property,  and  we  decline  to 
reconsider  this  matter. 

The  deed,  being  void,  by  no  means  loses  the 
title  of  the  plaintifCs.  Cavendish  and  those 
claiming  under  him  have  had  possession  of 
the  land  since  1862,  and,  when  T.  O.  McVey 
in  1903  took  a  deed  from  Mary  Ann  Patter- 
son, he  actually  knew,  as  he  himself  says,  not 
only  of  the  void  deed,  but  he  knew,  as  he 
himself  says  on  the  witness  stand,  that  Cav- 
endish and  these  under  him  had  had  posses- 
sion for  30  years.  We  concede  that  this  ac- 
tual knowledge  of  that  void  deed  would  not 
affect  him  with  notice  of  the  right  of  Caven- 
dish. Central  Land  Co.  v.  Laidley,  32  W.  Va. 
134,  9  S.  E.  61,  3  L.  R.  A  826,  25  Am.  St  Rep. 
797.  But  the  actual  possession  under  the 
Cavendish  title  bond  was  notice  in  law  to  T. 
C.  McVey  of  the  rights  of  persons  under  that 
title,  and  put  upon  him  the  duty  of  inquiry  of 
those  in  iKxssession  to  ascertain  all  their 
rights.  Frame  v.  Frame,  32  W.  Va.  464,  9 
a  E.  901,  5  L.  R.  A  323.  Inquiry  would  have 
led  him  to  know  of  their  rights  under  the  said 
title  bond.  He  knew  of  their  possession  dur- 
ing years  prior  to  that  void  deed.  Argument 
is  made  that  the  void  deed  was  on  record,  and 
that  we  must  ascribe  possession  to  it,  and  to 
it  only,  and  limit  the  effect  of  the  notice  of 
actual  possession  to  notice  of  right  only  un- 
der that  deed,  and  deny  to  Cavendish  and 
those  claiming  under  him  the  benefit  arising 
from  possession  under  the  title  bond.  This 
cannot  be  so.  Inquiry  would  have  told  them 
better.  We  say  that  Cavendish  and  those 
under  him  may  defend  their  rights  by  posses- 
sion under  the  title  bond,  without  being  limit- 
ed to  their  rights  under  the  void  deed.  That 
deed  was  void.  Possession  had  commenced 
before  it  In  Withers  v.  Carter,  4  Grat  407, 
50  Am.  Dec.  78,  whilst  an  unrecorded  deed 
could  not  afford  protection  to  a  purchaser 
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in  poBsession,  a  title  bond  was  beld  to  protect 
hinL  Poesession  under  it  was  good,  and  he 
was  remitted  to  it  and  allowed  Its  benefit,  the 
deed  falling  him.  So  In  Floyd  t.  Harding,  28 
Grat.  401.  T.  C.  McVey  was  thus  a  purchaser 
with  notice,  and  cannot  claim  to  stand  in  the 
shoe  of  a  purchaser  for  valuable  consideration 
without  notice  of  rights  under  Cavendlsb*s 
title  bond.  When  Mrs.  Patterson's  father 
sold  to  Cavendish,  he  held  the  legal  title  as 
trustee  for  the  benefit  of  Cavendish  upon 
n^ny  authorities.  State  v.  Harman,  57  W. 
Va.  4(52,  50  S.  E.  828;  Liskey  v.  Snyder,  56 
W.  Va.  620,  49  g.  E.  515;  Ballard  v.  Ballard, 
25  W.  Va.  477.  And,  as  his  heir,  Mrs.  Pat- 
terson held  title  In  trust  for  Cavendish.  And, 
as  T.  C.  McVey  purchased  with  legal  notice 
of  the  right  of  Cavendish,  so,  too,  he  holds 
the  legal  title  In  trust  for  those  owning  the 
land  under  the  Cavendish  right  McVey  in 
his  lifetime,  his  daughter,  Mary i  Ann  Patter- 
son, after  his  death,  were  bound  to  convey 
legal  title  to  Cavendish  or  his  assignees.  So, 
too,  T.  C.  McVey  holds,  in  the  eye  of  a  court 
of  equity,  in  trust  and  must  convey  the  land 
to  the  plaintlfl^s.  Reel  v.  Reel,  59  W.  Va. 
106,  52  S.  E.  1023.  Equity  will  follow  up  the 
title  and  execute  this  trust,  unless  the  land 
were  found  in  the  hands  of  a  purchaser  for 
valuable  consideration  without  notice;  but 
T.  C.  McVey  is  not  such  a  purchaser.  Bal- 
lard V.  Ballard,  25  W.  Va.  477.  We  are 
told  that  by  the  law  in  force  when  Mrs.  Pat- 
terson acquired  legal  title  by  descent,  she 
being  a  married  woman,  the  deed  of  herself 
and  her  husband  conveyed  to  Cavendish  an 
estate  for  the  life  of  her  husband,  an  estate 
by  the  curtesy,  and  she  could  not  sue  until 
his  death,  and  therefore  her  right  and  the 
rights  of  T.  C.  McVey  are  not  barred  by  the 
statute  of  limitations.  That  would  be  so  if 
the  statute  of  limitations  were  really  the 
question  in  the  case.  It  is  not  This  Is  a 
case  of  a  purchaser  under  an  executory  con- 
tract in  possession,  and  that  statute  cuts  no 
figure — ^has  nothing  to  do  with  the  case. 

We  are  told  that  the  reason  why  the  circuit 
court  dismissed  the  bill  .was  that  so  many 
years  had  elapsed  from  the  purchase  by  Cav- 
endish of  W.  S.  McVey  that  the  rights  of 
Cavendish  and  of  the  plaintiffs  under  him 
were  defeated  by  time  and  laches.  To  so  hold 
would  violate  obvious  principles  of  Justice 
and  established  law.  Is  it  possible  that  a 
punrhaser  under  executory  contract  in  actual 
possession,  who  had  paid  the  purchase  money, 
can  be  denied  a  conveyance  merely  from  lapse 
of  time?  It  was  the  duty  of  Mrs.  Patterson 
to  convey  the  land  to  her  father's  purchaser, 
and  that  by  proper  deed.  She  did  attempt  to 
do  so,  but  her  act  was  abortive  in  law,  and 
are  we  to  be  told  that  the  rights  of  Cavendish 
are  to  be  lost  under  the  plea  that  they  brought 
this  suit  too  late?  If  there  had  been  no  pos- 
session under  that  title  bond,  and  Cavendish 
had  slept  upon  his  rights  43  years,  the  case 
would  be  different;  but  where  he  is  In  pos- 
iiession,  time  does  not  bar  his  rights.    Frame 


V.  Frame,  32  W.  Va.  463,  0  S.  E.  901,  5  L.  It 
A.  323.  A  vendee  in  possession  holding  with 
the  vendor's  consent  will  not  be  barred  by 
lapse  of  time  from  demanding  the  legal  title. 
Abbott  V.  L'Hommedieu,  10  W.  Va.  677 ;  Mul- 
11ns  V.  Shrewsbury,  60  W.  Va.  696,  55  S.  B. 
736.  I  will  cite  no  further  authorities  for 
this  patent  proposition  of  law  and  Justice. 

Therefore  we  reverse  the  decree,  and  it  is 
now  here  adjudged,  ordered,  and  decreed  that 
T.  O.  McVey  holds  the  legal  tlUe  to  the  tract 
of  800  acres  of  land  in  the  record  mentioned, 
conveyed  to  him  by  Mary  Ann  Patterson  by 
deed  dated  the  3d  day  of  August  1903,  in 
trust  absolutely  for  the  benefit  of  L.  W.  Nut- 
tall,  Martha  Taylor,  Susanna  Todd,  and  E. 
A.  McGaffey,  and  that  said  T.  C.  McVey  has 
no  right  to  said  land  as  against  them,  and 
that  he  do,  by  proper  deed,  duly  acknowl- 
edged for  recordation,  convey  said  land,  with 
special  warranty,  to  said  Nuttali,  Taylor, 
Todd,  and  McGaffey,  and  that  said  McVey 
be  perpetually  enjoined  from  prosecuting  the 
action  of  ejectment  pending  in  the  circuit 
court  of  Fayette  county  wherein  he  is  plain- 
tiff and  the  Nuttailburg  Coal  Company  and 
the  Chesapeake  &  Ohio  Railway  Company 
are  defendants.  And  this  case  is  remanded 
to  said  circuit  court  with  direction  to  cause 
said  T.  C  McVey  to  so  convey  said  land. 


aSO  Ga.  79) 
MARTIN  V.  MONROE. 
(Supreme  Court  of  Georgia.    Feb.  7,  1908.) 
1«  Bills  and  Notes—Dsfbnsb  or  Foboebt— 

BUBDBN  OF  PBOOF. 

In  a  suit  upon  a  promissory  note,  where 
the  defendant  pleads  a  written  release  alleged 
to  have  been  executed  by  the  payee  and  de- 
livered to  the  maker  at  the  time  ox  the  execution 
of  the  note,  and  upon  the  trial  the  plaintiff 
does  not  admit  but  introduces  evidence  tending 
to  impeach,  the  genuineness  of  the  writing.  It  Is 
erroneous  for  the  court  to  charge  the  jury,  in 
effect  that  the  introduction  of  the  release,  ac- 
companied by  evidence  of  execution  sufficient 
to  authorize  the  admission  of  the  wrilinjp:  in  evi- 
dence, would  shift  the  burden  of  proof  from  the 
defendant  and  cast  the  burden  upon  the  plain- 
tiff of  proving  affirmatively  that  the  writing  was 
a  forgery. 
2.  Sahb— Plbadiivg— New  Pbomisb. 

On  the  trial  of  a  suit  upon  a  promissory 
note,  where  evidence  was  admitted  without  ob- 
jection that  the  defendant  had  made  a  new 
promise  to  pay  the  note,  it  was  not  erroneous  for 
the  court  to  refuse  to  instruct  the  Jury  that  the 
plaintiff  could  recover  upon  the  strength  of  such 
promise ;  there  beio|f  no  allegations  in  the  plaia- 
tifTs  petition  sufficient  to  show  a  declaration 
upon  the  new  promise. 

{Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
.  7,  Bills  and  Notes,  §§  1587-1092.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Oonrt  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  R,  B.  Martin,  executor,  against 
L.  D.  Monroe.  Judgment  for  defendant,  and 
plalntlflP  brings  error.    Reversed. 

A.  G.  Powell,  J.  R.  PottlOn  and  W.  D.  Shef- 
field, for  plaintiff  in  error.  J.  J.  Beck  and 
J.  L.  Boynton,  for  defendant  in  error. 
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ATKINSON,  J.  The  plaintiff,  as  execu- 
tor, instltnted  salt  upon  a  promissory  note 
executed  In  favor  of  his  testator  while  in 
life.  No  promise,  except  that  contained  in 
the  note,  was  declared  upon.  The  defendant 
filed  a  plea,  admitting  the  execution  of  the 
note,  but  insisting  that  he  was  released  from 
payment  by  vilrtue  of  a  writing  executed  by 
the  plaintiff's  testator  and  delivered  to  the 
defendant  at  the  time  of  the  execution  of  the 
note.  On  the  trial  It  appeared  from  the  evi- 
dence that  the  defendant  was  the  brother  of 
plaintiff's  testator.  The  writing  relied  upon 
as  a  release  from  payment  of  the  note  was 
as  follows :  "Georgia,  Calhoun  County.  This 
is  to  show  that  I,  J.  J.  Monroe,  have  tills  day 
sold  my  Interests  In  my  father's  estate  to  my 
brother,  L.  D.  Monroe,  who  is  the  executor  of 
said  estate,  for  the  sum  of  twelve  hundred 
dollars,  with  the  distinct  understanding  that 
he  is  not  to  be  sued  on  said  note,  and  it  is  en- 
tirely discretionary  with  him  whether  he  ever 
pays  said  note  or  not  This  April  11,  1887. 
[Signed]  J.  J.  Monroe.  [L.  S.]"  The  plaintiff 
contended  that  the  writing  was  forged.  Upon 
the  question  of  genuineness  of  the  writing  the 
evidence  was  conflicting.  The  plaintiff  in- 
troduced evidence  to  the  effect  that  after  the 
death  of  plaintiff's  testator  the  defendant 
had  promised  to  pay  the  note.  The  court 
charged  the  jury  as  follows:  "In  this  case, 
when  the  plaintiff  Introduced  the  original 
note  sued  on,  and  it  was  admitted  In  evi- 
dence without  objection,  he  made  out  what 
is  in  law  known  as  a  *prlma  facie  case';  and 
this  cast  the  burden  upon  the  defendant  to 
prove  the  matter  set  up  in  the  defendant's 
plea.  When  the  defendant  offered  in  evi- 
dence the  release  set  up  in  his  plea,  and  pro- 
duced witnesses  who  testified  that  they  were 
familiar  with  the  handwriting  of  J.  J.  Mon- 
roe, and  upon  this  proof  the  release  was  ad- 
mitted In  evidence  by  the  court  to  go  be- 
fore the  jury,  this  shifted  the  burden  back 
from  the  defendant  to  the  plaintiff;  and  the 
defendant  would  thereupon  be  entitled  to 
recover,  unless  the  plaintiff,  by  a  preponder- 
ance of  the  testimony,  showed  that  the  re- 
lease was  a  forgery."  After  the  jury  re- 
tired, and  before  a  verdict  had  been  found, 
the  court,  upon  written  request  of  counsel 
for  the  plaintiff,  refused  to  charge  as  fol- 
lows: "Although  the  jury  believe  from  a 
preponderance  of  the  evidence  that  J.  J.  Mon- 
roe did  agree,  in  an  instrument  signed  at 
the  same  time  the  note  sued  on  was  signed, 
that  L.  D.  Monroe  should  never  be  sued  on 
said  note,  stUl  if,  after  the  death  of  J.  J. 
Monroe,  the  defendant,  L.  D.  Monroe,  did 
expressly  agree  to  pay  said  note  to  the  exec- 
utor of  J.  J.  Monroe,  the  moral  obligation 
resting  on  the  defendant  to  pay  the  debt 
would  be  sufficient  to  sustain  the  new  con- 
tract and  promise  to  pay  said  note,  notwith- 
standing the  previous  contemporaneous  agree- 
ment before  referred  to."  The  Jury  returned 
a  verdict  for  the  defendant.  A  motion  for 
new  trial  was  made.    Among  the  grounds  of 


the  motion  for  new  trial  the  plaintiff  com- 
plained of  error  upon  the  part  of  the  court 
in  cliarging  the  jury  as  already  stated,  and 
also  In  refusing  to  charge  as  requested.  The 
remaining  grounds  of  the  motion  were  the 
general  grounds  that  the  verdict  was  con- 
trary to  law,  evidence,  etc.  The  motion  was 
overruled,  and  the  plaintiff  excepted. 

1.  Upon  the  admission  of  the  execution  of 
the  note  sued  upon  as  made  in  the  defend- 
ant's plea,  the  plaintiff  was  entitled  to  recov- 
er, unl.ess  the  defendant  could  sustain  some 
valid  defense  thereto.  Release  from  payment 
of  an  obligation  shown  to  exist  is  a  matter 
-which  Is  defensive,  and  the  burden  of  proof 
rests  upon  the  defendant  to  affirmatively 
show  the  existence  of  such  release.  Tlui 
mere  introduction  of  the  writing  relied  upon 
by  the  defendant  as  a  release  from  payment 
of  the  debt  was  not  sufficient  to  sustain  the 
defendant's  i^lea,  where  it  was  not  admitted 
by  the  plaintiff  that  the  writing  was  genuine. 
The  plaintiff  was  not  required  to  make  an 
affidavit  of  forgery  with  respect  to  the  writ- 
ing, but  it  was  sufficient  that  he  did  not 
admit  the  genuineness  of  the  paper.  The 
writing  was  not  the  foimdation  of  the  plain- 
tiff's suit,  and  it  was  incumbent  upon  the 
defendant,  in  whose  defense  its  Introduction 
was  essential,  to  prove  the  execution  and 
genuineness  of  the  writing.  The  burden  of 
sustaining  the  genuineness  of  the  writing 
rested  upon  the  defendant  throughout  the 
trial.  There  was  a  sharp  conflict  of  evi- 
dence relative  to  the  genuineness  of  the  pa- 
per. The  mere  Introduction  of  the  paper  did 
not  shift  the  burden  upon  the  plaintiff  of 
proving  that  the  paper  was  a  forgery.  The 
court  erred  in  charging  the  jury  to  the  effect 
that  proof  sufficient  to  admit  the  paper  In 
evidence  shifted  the  burden  of  proof  from 
the  defendant  and  cast  upon  the  plaintiff  the 
burden  of  proving  that  the  writing  was  a 
forgery. 

2.  It  was  not  erroneous  to  refuse  to  charge 
the  jury  in  accordance  with  the  phdntiiTs 
request  The  request  involved  a  new  prom- 
ise, which  was  not  intimated  or  declared  up- 
on in  the  plaintiff's  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  3^  who  did  not  pre- 
side 


(150  Oa.  72) 


OLIVER  ▼.  MILLER. 


(Supreme  Court  of  Georgia.    Feb.  7,  1908.) 

1.  Bills  and  Notes— Bona  Fide  Purchaser. 

The  holder  for  value  of  a  negotiable  prom- 
issory note,  who  receives  it  before  due.  without 
notice  of  equities  between  the  original  nartiea 
thereto,  will  be  protected  as  against  such  eaui- 
ties. 

[Ed.  Note.~For  cases  In  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  |  944.] 

2.  Same— Evidence. 

Where  there  was  no  evidence,  or  offer  to 
introduce  evidence,  to  show  notice  to  the  holder, 
or  reasonable  ground  for  suspicion  upon  bis  part, 
that  the  purpose  of  the  payee  in  negotiating  the 
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note  was  to  defraud  creditors,  it  was  not  er- 
roneous to  exclude  testimony  to  the  effect  that 
the  payee  had  expressed  an  intention  to  trans- 
fer tne  note  in  order  to  avoid  payment  of  debts. 
(SyUabuB  by  the  Court.) 

Error  from  Snperlor  Court,  Randolph  Coun- 
ty; Moses  Wright,  Judge. 

Action  by  C  S.  Miller  against  W.  J.  Oliver. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

W.  C,  Worrill  and  M.  C.  Edwards,  for 
plaintiff  in  error.  B.  Terrell,  for  defendant 
in  error. 

ATKINSON,  J.  Tfie  plaintiff,  as  transferee 
of  a  negotiable  promissory  note,  instituted 
suit  against  the  maker.  The  note  was  dated 
June  8,  1904,  and  payable  October  15,  190i. 
The  indorsement  recited  that  the  transfer 
was  made  June  8, 1904.  The  defendant's  plea 
denied  under  oath  that  the  plaintiff  was  a 
bona  fide  holder  for  value,  or  that  he  receiv- 
ed the  note  before  maturity,  and  alleged  that 
the  plaintiff  was  asserting  It  as  a  fraudulent 
demand  against  the  defendant.  The  defend- 
ant also  pleaded  that  in  1901  Baldwin  &  Co. 
obtained  a  judgment  against  the  payee,  and 
in  1005  served  garnishment  upon  the  defend- 
ant, and  obtained  Judgment  against  the  de- 
fendant in  1905,  and  that  defendant  after- 
wards paid  the  Judgment  On  the  trial  the 
plaintiff  introduced  his  note,  and  testified 
that  he  had  money  and  other  property  beside 
the  note,  and  that  he  received  the  note  before 
maturity  in  consideration  of  the  payment  of 
its  face  value,  and  that  he  did  not  receive  it 
in  pursuance  of  any  design  to  defraud.  The 
defendant  introduced  the  records  relating  to 
the  Judgment  mentioned  in  his  plea,  and  cer^ 
tain  deeds  from  the  payee  named  in  the  note 
to  the  plaintiff,  executed  in  1901,  a  short  time 
before  the  Judgment  in  favor  of  Baldwin  & 
Co.,  two  of  which  were  recorded  before  the 
Judgment  and  one  after  the  Judgment  The 
defendant  then  testified,  and  introduced  two 
other  witnesses,  all  of  whom  testified  that 
they  had  never  known  of  the  plaintiff  having 
any  property,  and  that  the  payee,  who  was 
the  transferror  of  the  note  sued  upon,  was  the 
grandmother  of  the  plaintiff.  One  of  the  wit- 
nesses also  testified  that  at  the  time  of  the 
execution  of  one  of  the  deeds  in  1901  the 
plaintiff  stated  to  him  that  his  grandmother 
was  executing  the  deed  to  him  to  avoid  pay- 
ment of  a  debt  owing  to  Baldwin  &  Co., 
Which  debt  was  afterwards  reduced  to  Judg- 
ment which  Judgment  was  described  in  the 
defendants  plea.  No  testimony  was  introduc- 
ed to  controvert  the  testimony  of  the  plain- 
tiff that  the  note  was  transferred  to  him  be- 
fore maturity  and  that  he  paid  full  value 
therefor.  No  evidence  was  submitted  tend- 
Inf;  to  show  that  the  defendant  had  paid  the 
Judgment  rendered  against  him  in  the  gar- 
nishment case.  Upon  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  for  the 
plaintiff  fol*  the  full  amount  of  the  note. 

1.  This  case  is  controlled  by  the  familiar 


rule  that  a  bona  fide  holder  for  value  of  a 
negotiable  promissory  note,  who  receives  the 
same  before  it  is  due,  is  protected  against 
equities  of  which  he  did  not  have  notice  in 
favor  of  the  maker  against  the  payee.  See, 
in  this  connection.  Civ.  Code  1895,  §§  3694, 
3696;  Flournoy  v.  First  Nat  Bank,  79  Ga. 
810,  2  S.  E.  547;  Hatcher  v.  Nat  Bank,  T9 
Ga.  542,  5  S.  E.  109;  Gibson  v.  Hawkins,  69 
Ga.  857,  47  Am.  Rep.  757;  Lee  v.  Johnson, 
110  Ga.  286,  34  S.  E.  568;  Kaiser  v.  U.  S. 
Nat  Bank,  99  Ga.  258,  25  S.  E.  620.  It  ap- 
pears that  the  note  was  due  upon  a  date  sub- 
sequent to  the  date  of  its  execution ;  and,  in 
addition  to  the  presumption  raised  by  law 
that  the  holder  was  a  bona  fide  purchaser  for 
value,  there  was  direct  and  uncontradicted 
evidence  to  the  effect  that  the  plaintiff  did 
purchase  the  note  before  its  maturity  for  its 
face  value  and  in  good  faith,  without  any  in- 
tention to  defrauds  No  evidence  to  the  con- 
trary was  submitted  sufiacient  to  raise  an 
issue  upon  the  bona  fides  of  the  plaintiff's 
holding.  Accordingly  It  was  not  erroneous, 
upon  the  evidence  submitted,  to  direct  a  ver- 
dict for  the  plaintiff. 

2.  The  court  upon  objection,  declined  lo 
admit  testimony  in  evidence  to  the  effect  that 
Mrs.  Wall,  the  grandmother  of  the  plaintiff 
and  the  payee  named  in  the  note  sued  upon, 
had  stated  to  the  witness  that  she  intended 
to  transfer  the  note  for  the  purpose  of  de- 
feating payment  of  the  Judgment  against  her 
in  favor  of  Baldwin  &  Co.  It  was  not  pro- 
posed to  show  that  the  plaintiff  was  present 
at  the  time  of  the  statement,  or  that  he  had 
notice  of  the  purpose  which  influenced  Mrs. 
Wall  to  transfer  the  note,  or  reasonable 
ground  for  suspicion  of  such  purpose.  Un- 
less the  plaintiff  participated  in  the  fraudu- 
lent design,  he  would  in  no  way  be  affected 
thereby.  Unless  he  had  notice  of  the  fraudu- 
lent design,  or  reasonable  ground  to  suspect 
such  design,  he  would  not  become  a  partici- 
pant therein  merely  by  becoming  the  holder 
of  the  note,  duly  Indorsed  and  for  full  value. 
As  there  was  no  offer  to  introduce  evidence 
connecting  the  plaintiff  with  the  fraud,  evi- 
dence tending  to  show  fraud  upon  the  part 
of  Mrs.  Wall  would  have  been  irrelevant  and 
the  court  did  not  commit  error  by  refusing  to 
admit  the  testimony.  See,  in  this  connection. 
Civ.  Code  1895,  H  3529,  2695  (2);  Nicol  v. 
Crittenden,  55  Ga.  497. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
side. 


(ISO  6a.  100> 

EMERSON  v.  KNIGHT. 

(Supreme  0)urt  of  Georgia.    Feb.  8,  1908.) 

1.  Evidence— Parol  Evidencs— Debcbiftion 
in  mobtgage. 

Where  a  mortgage  is  given  to  indemnify 
one  who  l>ecome8  a  suretjr  upon  a  bond  in  which 
the  mortgager  is  principal,  a  misdescription 
of  the  particular  bond  may  be  corrected  by 
parol  testimony  so  as  to  identify  the  bond  de- 
scribed in  the  mortgage  with  the  one  upon  which 
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the  mortgagee  became  snretr.  And  the  mere 
misdescription  of  the  bond  will  not  have  the  ef- 
fect to  render  the  mortgage  invalid  as  a  lien  up- 
on the  property  described,  either  as  to  the 
mortgagor  himself  or  his  vendees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  |§  2115-2128.] 

2.   MOBTOAOES  —  FORBCLOSUBB  —  IBBEGULABX- 
TIES— WaIVEB. 

The  mortgage  having  been  foreclosed  and  a 
fi.  fa.  issued  upon  the  judgment  of  foreclosure, 
neither  the  judgment  of  foreclosure  nor  the  fi. 
fa.  was  void  because  of  mere  irregularities  in 
the  foreclosure  proceedings,  nor  because  of  de- 
fects therein  which  could  have  been  amended, 
had  they  been  attacked  by  a  timely  special  de- 
murrer. 

8.  Execution— Olaims  of  Thibd  Pebson. 

The  evidence  demanded  the  verdict  which 
the  court  directed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Jr.,  Judge. 

Action  by  R.  L.  Knight,  for  the  use  of 
Leona  Mathews  and  another,  against  N.  G. 
Emerson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    AflSrmed. 

This  case  arose  upon  the  interposition  of 
a  claim  by  Emerson  to  the  levy  of  a  mortgage 
fi.  fa.  in  favor  of  R.  L.  Knight  for  the  use  of 
Leona  Mathews,  formerly  Leona  Klmbrell, 
and  Walter  Klmbrell,  against  Nisbet,  admin- 
istrator of  J.  T.  Knight,  deceased.  The  facts 
developed  upon  the  trial  of  the  case  were 
briefly  as  follows :  On  March  17,  1899,  J.  T. 
Knight  principal,  and  R.  L.  Knight,  security, 
executed  and  delivered  to  the  ordinary  of 
Bibb  county  an  administrator's  bond,  the 
conditions  of  which  were  that  the  said  J.  T. 
Knight  should  faithfully  perform  his  duties 
as  administrator  of  the  estate  of  one  Klm- 
brell, deceased.  At  or  near  the  same  time 
J.  T.  Knight  executed  and  delivered  to  R.  L. 
Knight  a  mortgage  on  certain  lands;  the 
same  being  the  land  In  controversy.  The 
conditions  of  this  mortgage  and  the  consider- 
ation therefor  were  as  follows:  "Should  the 
said  J.  T.  Knight  save  the  said  R.  L.  Knight 
harmless  on  account  of  his  suretyship  on 
the  bond  of  J.  T.  Knight  as  trustee  for  Leona 
and  Walter  Knight,  •  •  •  and  provided 
that  said  J.  T.  Knight  executes  faithfully 
all  the  duties  required  of  him  as  such'  trus- 
tee, •  ♦  •  and  save  harmless  said  R. 
L.  Knight  on  his  suretyship  on  said  bond, 
•  •  •  then  this  obligation  shall  be  null 
and  void."  This  mortgage  was  duly  recorded 
in  the  year  1899.  Subsequently  J.  T.  Knight 
died,  and  Nisbet  was  appointed  administrator 
on  his  estate.  In  1903  the  ordinary  brought 
suit  on  the  bond  of  J.  T.  Knight,  adminis- 
trator of  Klmbrell,  and  obtained  a  verdict 
against  Nisbet.  administrator  of  J.  T.  Knight, 
principal,  and  R.  L.  Knight,  security.  In 
1905  R.  L.  Knight  suing  for  the  use  of  Leona 
Mathews,  formerly  Klmbrell,  and  Walter 
Klmbrell,  foreclosed  the  mortgage  executed 
in  1899  by  J.  T.  Knight  in  favor  of  R.  L. 
Knight,  which  mortgage  was  "conditioned  to 
save  said  R.  L.  Knight  harmless  on  account 


of  his  suretyship  on  the  bond  of  J.  T.  Knight 
as  trustee  for  Leona  and  Walter  Klmbrell." 
It  was  alleged  In  the  petition  for  foredosure 
that  a  judgment  was  rendered  "against  the 
said  R«  L.  Knight  as  surety  on  the  aforesaid 
bond  for  the  principal  sum  of  $2,535,  besides 
$1,109  Interest"  Rule  absolute  was  granted 
in  said  foreclosure  proceedings,  which  recites 
that  the  amount  therein  named  was  for  "the 
principal.  Interest  and  costs  due  on  a  certain 
Judgment  rendered  against  the  said  R.  L. 
Knight  as  surety  on  the  bond  of  J.  T.  Knight 
trustee  for  Leona  and  Walter  Klmbrell.**  It 
is  conceded  by  the  plaintiff  in  fi.  fa.  that  the 
judgment  here  referred  to  was  the  judgment 
rendered  against  R.  L.  Knight  as  security  on 
the  administrator's  bond  of  J.  T.  Knight 
Execution  issued  on  said  rule  absolute,  and 
the  fi.  fa.  was  levied  on  the  land  In  contro- 
versy. Emerson  filed  a  claim  to  said  land, 
and  on  the  trial  of  the  issue  thns  raised  In- 
troduced a  warranty  deed  to  the  claimant 
from  J.  T.  Knight  embracing  the  land  levied 
on.  Said  deed  recites  a  consideration  of 
$2,000,  and  was  executed  and  recorded  In 
the  year  1900.  The  court  admitted  testlmofiy 
to  show  that  the  mortgage  executed  by  J.  T. 
Knight  in  1899,  ''conditioned  to  save  R.  L. 
Knight  harmless  on  account  of  his  suretyship 
on  the  bond  of  J.  T.  Knight  as  trustee  for 
Leona  and  Walter  Klmbrell,"  was  really 
Intended  to  protect  R.  L.  Knight  as  surety 
on  the  administrator's  bond  of  the  said  J.  T. 
Knight  upon  which  bond  a  recovery  had 
been  had  against  the  principal  and  surety. 
The  court  directed  a  verdict  In  favor  of  the 
plaintiff  in  fi.  fa.  The  claimant  moved  for 
a  new  trial,  and,  the  motion  being  overruled, 
excepted. 

Nottingham  McClelland,  for  plaintiff  in  er- 
ror. W.  J.  Grace  and  R.  U  Anderson,  for 
defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  aboye). 
1.  The  court  below  did  not  err  in  directing 
the  verdict  complained  of  in  the  motion  for 
a  new  trial,  and  upon  the  direction  of  which 
error  Is  assigned  in  the  bill  of  exceptions. 
There  was  no  issue  of  fact  to  submit  to  the 
Jury.  The  mortgage  upon  which  the  fi.  fiu 
was  issued,  as  against  which  the  claim  was 
interposed,  was  a  good  and  valid  mortgage 
against  the  mortgagor.  The  essentials  of  a 
mortgage  are  prescribed  in  Civ.  Code  1805* 
§  2724,  as  follows:  ''It  must  clearly  Indicate 
the  creation  of  a  Hen,  specify  the  debt  to 
secure  which  it  Is  given,  and  the  property 
upon  which  it  is  to  take  effect"  There  is  no 
question  in  this  case  but  that  the  property 
mortgaged  was  sufQcIently  described.  Tlie 
instrument  clearly  indicates  the  creation  of 
a  lien,  and  the  contention  that  it  was  not 
valid,  so  as  to  indemnify  the  mortgagee 
against  loss  that  might  accrue  to  him  as  a 
surety  upon  the  bond  of  his  principal,  must 
rest  entirely  upon  the  ground  that  It  does 
not  specify  the  debt  to  secure  which  it  was 


aa.) 


EMERSON  y.  KNIGHT. 


267 


giveiL  This  ground,  however,  la  not  tenable 
fn  the  light  of  authority  and  the  uncontro- 
verted  evidence  in  this  case.  The  obligation 
to  secnre  which  the  mortgage  was  given  was 
one  springing  out  of  a  contract  to  indemnify 
and  save  harmless  the  mortgagee  on  account 
of  his  having  become  surety  on  a  bond  in 
which  the  mortgagor  was  principal.  The 
failure  of  the  principal,  the  mortgagor,  to 
save  harmless  the  mortgagee,  created  the  ob- 
ligation, and  the  Injury  and  loss  resulting  to 
the  mortgagee  because  of  his  having  become 
surety  upon  the  bond  was  the  measure  of 
the  amount  of  the  debt.  Conceding  that  the 
statement  in  the  mortgage  of  the  particular 
kind  of  bond  upon  which  the  mortgagee  be- 
came surety  was  a  part  of  the  description 
of  the  obligation,  and  that  the  bond  upon 
which  he  became  surety  was  one  given  by 
the  mortgagor  as  administrator,  and  not  as 
trustee,  such  a  misdescription  would  not  have 
the  effect  of  invalidating  the  mortgage  in  all 
other  respects  valid.  "No  formal  and  exact 
description  of  the  debt  Is  essential,  provided 
there  Is  a  debt  between  the  parties  capable 
of  belpg  enforced  against  the  mortgagor  or 
the  property  mortgaged.  Literal  exactness  is 
not  required."  1  PIngrey  on  Mortgages,  485. 
"A  promissory  note  agreeing  in  many  re- 
spects with  the  one  described  in  the  mort- 
gage deed,  though  variant  therefrom  in 
some  of  Its  particulars,  may  be  proved  by 
parol  evidence  to  be  the  note  intended  to  be 
described  in  the  mortgage.  This  is  founded 
upon  the  principal  that  a  thing  is  to  be  re- 
garded as  certain  which  can  be  made  certain, 
and  parol  evidence  can  be  adduced  to  apply 
the  contract  to  its  subject;  that,  where  there 
is  enough  to  put  those  concerned  upon  in- 
quiry, the  means  of  knowledge  and  knowl- 
edge itself  are  in  legal  effect  the  same.  Parol 
evidence  may  be  admitted  to  show  that  Ebe- 
nezer  Hall  3d  means  Ebenezer  Hall,  and  that 
a  note  was  dated  several  months  before." 
Id.  4&T.  "Clerical  inaccuracies  In  the  de- 
scription of  a  debt  will  not  affect  the  lien  of 
a  mortgage  against  the  mortgagor  or  subse- 
quent judgment  creditor  of  his,  provided  the 
debt  is  clearly  identified  as  the  one  Intended 
to  be  secured.  ♦  •  •  Parol  evidence  Is  ad- 
missible to  show  that  the  note  described  in 
the  mortgage  is  the  one  produced  in  evidence. 
Thus,  where  a  note  secured  by  a  mortgage  Is, 
in  sonde  particulars,  mlsdescrlbed,  It  may  be 
shown  by  parol  evidence  that  it  is  the  one 
Intended  to  be  described."  Id.  495.  496.  "Pa- 
rol evidence  is  admissible  to  identify  the  note, 
and  show  that  the  note  produced  is  the  one 
referred  to  in  the  mortgage.  ♦  ♦  •  In 
general,  it  may  be  said  that  a  mortgage  is  not 
invalid,  either  between  the  parties  or  as  to. 
third  persons,  on  account  of  uncertainty  in 
the  description  of  the  debt,  when,  upon  the 
ordinary  principle  allowing  extrinsic  evidence 
to  apply  a  written  contract  to  Its  proper  sub- 
ject-matter, the  debt  Intended  to  be  secured 
can  be  shown."  1  Jones  on  Mortgages  (6th 
Ed.)  290. 
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In  the  case  of  Moses  v.  Hatfield,  27  S.  G. 
324,  3  S.  E.  588,  it  was  said:  '*It  is  contend- 
ed that  the  court  erred  in  receiving  parol  tes- 
timony to  show  what  debt  the  mortgage  was 
really  intended  to  secure.  Now,  while  it  Is 
quite  true  that  a  written  contract  cannot  be 
contradicted  or  varied  by  parol  evidence,  yet 
such  evidence  Is  competent  to  apply  a  writ- 
ten contract  to  its  prq[)er  subject-matter,  as, 
for  example,  in  case  of  a  mortgage  to  the 
debt  rtelly  Intended  to  be  secured  thereby." 
And  in  the  case  of  Jones  v.  Guaranty  &  In- 
demnity Co.,  101  U.  S.  622,  25  L.  Ed.  1030,  it 
was  said:  "A.,  as  president  of  B.,  a  corpora- 
tion, applied  to  C.  for  a  loan.  The  latter  then 
advanced  $50,000,  taking  therefor  a  note  of 
B.,  payable  to  the  order  of  D.  &  Co.;  of 
which  firm  A.  was  a  member,  and  bearing 
their  indorsement.  A.  also  stipulated  to  deliv- 
er to  C.  B.'s  mortgage  on  Its  real  estate  for 
$100,000,  as  security  for  said  $50,000  and  for 
any  further  loans  from  0.  to  B.  The  execu- 
tion of  the  mortgage  was  assented  to  In 
writing  by  B.*s  trustee  and  by  A.,  who  was 
its  creditor  to  a  large  amount  and  the  holder 
of  nearly  all  of  its  capital  stock.  The  mort- 
gage described  the  individual  obligation  of 
A.  as  the  liability  to  be  secured,  but  recited 
that  Its  execution  was  authorized  to  secure  a 
loan  of  $100,000;  that  A.  had  given  to  O. 
his  personal  bond  In  that  sum  to  secure  ad- 
vances made  as  therein  stipulated.  It  was 
conditioned  for  the  payment  by  B.  of  the 
amount  that  might  be  due  upon  the  instru- 
ment secured  by  It  The  bond  bears  even 
date  with  the  mortgage.  It  recites  that  it 
was  given  to  cover  any  advances  made  to  A. 
by  C.  to  the  amount  of  $100,000  or  less,  on 
condition  that  such  advances  and  their  pay- 
ment should  be  indorsed  thereon,  as  fixing 
the  amount  of  Indebtedness,  for  all  of  which 
certain  premises  that  day  conveyed  by  B.  to 
C.  by  indenture  of  mortgage  shall  be  liable. 
Upon  the  delivery  of  the  bond  and  mortgage 
to  C,  B.'s  note  for  said  $50,000  was  renewed, 
and  the  amount  thereof  indorsed  on  the  bond 
as  an  advance  of  that  date.  The  bond  shows 
two  other  advances  to  A.  of  $25,000  each, 
for  one  of  which  a  note  of  B.  for  that  amount 
payable  to  his  order,  and  duly  indorsed,  was 
delivered  as  collateral,  and  for  the  other  a 
warehouse  receipt  for  oil,  given  by  B.  to  him. 
The  receipt  proved  worthless,  and  the  note 
was  subsequently  renewed.  None  of  B.*s 
notes  were  paid,  but  the  money  advanced  to 
A.  was  used  for  the  benefit  of  B.  Held  (1) 
that  it  was  the  debt  of  B.,  and  not  that  of 
A.  which  was  intended  to  be,  and  is,  secured 
by  the  mortgage ;  (2)  that  parol  evidence  was 
admissible  to  show  such  intent"  And  in  the 
case  last  referred  to  it  was  further  said: 
••Evidence  can  be  adduced  to  apply  the  con- 
tract to  its  subject;  that,  where  there  Is 
enough  to  put  those  concerned  upon  Inquiry, 
the  means  of  knowledge  and  knowledge  it- 
self are  In  legal  effect  the  same  thing."  See 
in  this  same  connection  the  numerous  cases 
cited  in  the  note  following  the  case  of  Bowen 
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▼.  Ratcliff,  140  Ind.  893,  89  N.  B.  860,  49 
Am.  St  Rep.  203.  See,  in  this  connection, 
tbe  cases  of  Sutton  y.  Sutton,  25  Ga.  383,  and 
Hester  v.  Gairdner,  128  Ga.  531,  58  S.  B.  165. 

If  the  reasoning  is  sound  whereby  the  con- 
clusion is  reached  that  aJlunde  evidence  may 
be  heard  to  correct  a  misdescription  of  the 
debt  In  cases  where  mortgages  are  given  to 
secure  the  payment  of  spedflc  debts,  a  for- 
tiori such  evidence  is  competent  to  apply  the 
terms  of  the  contract  to  the  subjecfrmatter 
thereof  in  cases  like  that  under  considera- 
tion. In  this  case  the  mortgage  was  execut- 
ed under  the  provisions  of  Civ.  Code  1895,  | 
2T33,  which  declares  that  "mortgages  may  be 
taken  by  sureties  and  guarantees  to  Indem- 
nify them  against  loss."  In  the  case  at  bar 
the  essence  of  contract  was  to  make  good  an 
agreement  of  indemnity.  The  plalnUfT  in  er- 
ror, the  purchaser  of  the  land  described  in 
the  mortgage,  had  record  notice  that  the  land 
was  under  mortgage  to  secure  that  agreement 
of  indemnity,  and,  having  notice  of  that  fact, 
he  was  put  upon  notice  of  the  existence  of  a 
subsisting  lien  upon  the  property  purchased. 
4jQd,  as  was  said  in  the  case  of  Jones  v. 
Guaranty  &  Indemnity  Co.,  supra:  **Where 
chere  is  enough  to  put  those  concerned  upon 
inquiry,  the  means  of  knowledge  and  knowl- 
edge itself  are  in  legal  effect  the  same." 

We  are  satisfied  as  to  the  soundness  of  the 
conclusion  reached  in  this  case  that  the  mort- 
gage was  a. good  and  valid  lien  as  against 
the  purchaser  of  the  property  from  the  mort- 
gagor, and  have  so  held  without  reference  to 
the  principle  and  to  the  cases  holding  that 
the  position  or  relation  of  administrators  and 
executors  to  the  estate  or  property  which  it 
becomes  their  duty  to  administer  is  one  of 
trust  in  the  broad  sense  of  that  term. 

2.  The  contention  of  the  plaintiff  in  error, 
that  the  Judgment  of  foreclosure  and  fi.  fa. 
issued  thereon  were  void,  is  without  merit 
We  have  already  seen  that  aliunde  evidence 
was  admissible  to  show  the  identity  of  the 
bond  described  In  the  mortgage  with  that  up- 
on which  the  mortgagee  became  surety. 
And,  if  the  alleged  usees  were  improperly 
made  parties,  that  was  a  defect  which  could 
have  been  taken  advantage  of  by  special  de- 
murrer urged  to  the  petition  to  foreclose. 
And  the  other  alleged  defects  in  tha  petition 
to  foreclose  were  such  as  could  have  been 
amended  had  they  been  pointed  out  at  the 
time  of  the  trial  of  the  foreclosure  proceed- 
ings. The  vulnerability  of  the  foreclosure 
proceedings  resulting  from  mere  irregulari- 
ties cannot  be  taken  advantage  of  by  the 
claimant  so  as  to  inflict  a  death  wound  upon 
those  proceedings,  however  inviting  to  attack 
by  the  mortgagor  it  might  have  rendered 
these  bad  it  seen  fit  to  contest  them. 

3.  Certain  portions  of  the  evidence  intro- 
duced by  the  plaintiff  in  fl.  fa.  may  have 
been  open  to  the  objection  that  it  was  imma- 
terial and  irrelevant;  but  the  uncontroverted 
evidence  which  was  properly  admitted  de- 


manded the  verdict  which  the  court  directed, 
and  his  Judgment  will  not  be  disturbed. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  H0LD£2N,  J.,  who  did  not  preside. 


(130  Ga.  87) 
JAMBS   ▼.   BQUITABLB   MORTGAGE   GO. 
et  al. 

(Supreme  Court  of  Georgia.    Feb.  7,  1906<.) 

Judgments— Motion  to  Set  Aside. 

A  judgment  may  be  set  aside  on  motion 
in  a  proper  case;  bat  the  movant  cannot,  in  a 
single  proceeding,  have  three  separate  and  dis- 
tinct judgments  vacated.  Accordingly  where 
three  fi.  fas.  are  levied  on  the  same  land,  and  to 
each  levy  a  claim  is  filed  by  the  same  person, 
and  an  order  is  taken  to  consolidate  and  try  the 
different  cases*  as  one  case,  and  a  verdict  is  ren- 
dered finding  the  property  subject  to  each  fi.  fa., 
upon  which  verdict  separate  judgments  are  en- 
tered, a  motion  to  set  aside  the  three  Judgments 
is  properly  dismissed. 
(Syllabus  by  the  Court) 

Brror  from  Superior  Ck>urt,  Douglas  Comi- 
ty; Price  Bd wards,  Judge. 

Claim  case  between  the  Bqultable  Mort- 
gage Company  and  others  and  W.  A.  James. 
From  an  order  refusing  to  set  aside  judg- 
ments finding  the  property  subject,  claimant 
brings  error.    Affirmed. 

W.  A.  James,  in  pro.  per.  Roberts  A 
Hutcheson,  for  defendants  in  error. 

BVANS,  P,  J.  Judgment  affirmed.  Ail  ttie 
Justices  concur. 


(130  Ga.  U3) 
NORTH  GEORGIA  MILLING  CO.  v.  HEN- 
DERSON ELEVATOR  (X). 
(Supreme  Court  of  Georgia.    Feb.  &  1908.) 

1.  Sale— Express  Wabbantt— AocspTAifCK. 

No  duty  rests  upon  a  purchaser  who  has 
bought  goods  under  an  express  warranty  as  to 

Suality  to  inspect  tbem,  or  to  exercise  care  in 
iscoverlng  defects,  before  accepting  and  paying 
for  the  same.  He  may  accept  and  pay  for  them, 
relying  upon  the  obligation  of  the  seller  that 
he  will  deliver  goods  of  the  quality  warranted, 
unless  when  he  does  so  he  has  knowledm  that 
they  are  not  of  the  quality  warranted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  8S  818-820.1 

2.  Same— Refusai.  to  Aooept— RbsaiiB. 

The  seller  of  goods,  who,  upon  the  refusal 
of  the  purchaser  to  accept  delivery  of  the  same, 
elects  to  resell  them  at  the  buyer's  risk,  is  not 
bound  to  resell  them  at  the  contract  place  for 
delivery  and  within  the  contract  time  fdr  de- 
livery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43.  Sales,  |  020.]  * 

3.  TBiAii— Reicabks  of  Coubt. 

It  was  error  for  the  court,  in  the  presence 
of  the  Jury,  to  express  or  intimate  an  opinion 
upon  the  evidence  m  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  4e,  Trial,  |§  436-43a] 

4.  Same— RuLiNOS  on  Evipenob. 

Where  parol  evidence  as  to  the  contents  of 
writing  is  properly  objected  to,  it  is  error  to 
admit  it,  even  though  in  doins  so  the  trial  judge 
permits  its  introduction  subject  to  beinir  held 
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of  no  probative  value  if  contradicted  by  the 
writings  when  they  are  subsequently  introduced. 

[£d.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  46,  Trial,  i  125.] 

(Syllabus  by  the  Court)' 

£2rror  from  Superior  Court,  Whitfield  Conn- 
ty;   A.  W.  Fite,  Judge. 

Action  by  the  Henderson  Elerator  0<mii- 
IMuiy  a^^ainst  the  North  Georgia  MillLog  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  a  Martin  and  R.  J.  &  J.  M.  McCamy, 
for  plaintiff  In  error.  W.  E.  Mann,  F.  K. 
McCntchen,  and  C.  D.  McCutchen,  for  de- 
fendant in  error. 

FISH,  C.  J.  There  have  been  two  trials 
in  this  case.  When  the  first  was  reviewed 
by  this  court  (126  Ga.  279,  5&f  8.  E.  60),  a 
statement  of  the  facts  and  the  legal  princi- 
ples applicable  to  the  case  was  given.  The 
present  writ  of  error  was  sued  out  by  the 
North  Georgia  Milling  Company,  assigning 
error  upon  the  overruling  of  its  motion  for 
a  new  trial. 

1.  One  of  the  issues  in  the  trial  now  under 
review,  and  also  in  the  first  trial,  was  as 
to  the  right  of  the  milling  company  to  re- 
coup damages  for  an  alleged  breach  of  the 
express  warranty  in  respect  to  the  quality  of 
the  com  accepted  and  paid  for  by  it  The 
court,  after  giving  to  the  jury  the  law  on 
tliifl  subject,  as  announced  by  this  court 
when  the  case  was  formerly  before  it,  in- 
structed them  that,  if  the  defendant  accepted 
the  com  knowing  of  its  condition,  then  no 
defense  could  be  set  up  on  account  of  its 
defective  quality,  and  that  wliat  Is  meant  by 
knowledge,  in  this  connection,  *'is  embraced 
in  this  section  of  the  Code,  to  which  I  call 
your  attention:  'Notice  sufficient  to  excite 
attention  and  to  put  a  party  on  inquiry  Is 
notice  of  everything  to  which  it  is  afterwards 
found  such  inquiry  might  have  led.  Igno- 
rance of  a  fact,  due  to  negligence,  is  equiv- 
alent to  knowledge  in  fixing  the  rights  of 
parties.' "  The  .court  further  charged,  on  the 
same  subject:  *'I  charge  yon  tliat  if  they 
[defendants]  made  an  inspection  as  far  as 
they  could  reasonably  do,  and  were  misled, 
having  used  ordinary  care  and  diligence  in 
making  the  inspection,  and  went  as  far  as 
they  reasonably  could,  and  there  were  hidden 
defects,  or  the  condition  of  the  com  was 
hidden  from  them,  and  they  could  not  by 
reasonable  diligence  have  found  it,  and  they 
accepted  it  under  these  conditions,  then  the^ 
would  be  entitled  to  damages  for  the  differ^ 
ence  between  the  contract  price  and  the  ac- 
tual value  of  the  com  at  the  time  it  was  in- 
spected and  it  was  received."  And  further: 
"If  you  come  to  the  conclusion  that  the  com 
is  not  No.  2  com,  and  you  come  to  the  fur- 
ther conclusion  that  the  defendants  had  an 
opportunity  to  examine  the  com,  and  did  ex- 
amine it,  but  did  not  make  a  thorough  ex- 
amination, having  a  thorough  opportunity  to 
do  so,  but  accepted  the  com  under  these  con- 


ditions and  paid  for  it,  then  you  would  not 
allow  them  anything  for  damages,  because 
they  would  be  held  to  liave  waived  the  war- 
ranty." The  court  also  charged:  "If  you 
should  come  to  the  further  conclusion  that 
there  was  a  partial  examination,  and  the 
defendants  examined  as  far  as  they  reason 
ably  could,  and  were  not  negligent  in  so  do^ 
Ing,  and  accepted  the  corn  believing  that  it 
was  No.  2  com,  and  afterwards  ascertained 
that  it  was  not,  then  you  would  allow  for 
that  which  was  so  examined  and  so  acc^t- 
ed  the  difference  between  the  contract  price 
and  the  actual  value  of  the  corn  so  deliver- 
ed.'* Proper  assignments  of  error  were  made 
upon  these  instructions,  in  the  motion  for  a 
new  trial,  by  the  milling  company.  The  ex- 
ceptions were  well  taken;  as  the  instruc- 
tions complained  of  were  contrary  to  the  law 
on  the  subject,  as  laid  down  by  this  court 
in  this  case  and  in  other  cases,  to  the  effect 
that  no  duty  rests  upon  the  purchaser,  who 
had  bought  goods  under  an  express  warran- 
ty, to  inspect  the  article  purchased,  or  to 
exercise  care  in  discovering  any  defects.  He 
may  rely  on  the  contractual  obligation  of  the 
seller  that  he  will  deliver  goods  of  the  qual- 
ity warranted.  If,  however,  the  articles  be 
defective  and  the  buyer  knows  .of  the  fact 
and  with  such  knowledge  accepts  them,  he 
will  be  deemed  to  have  waived  the  defects, 
and  cannot  recoup  damages  arising  therefrom. 
Springer  v.  Indianapolis  Brewing  Co.,  126  Ga. 
321,  65  S.  E.  63;  Carolina  Portland  Cement 
Co.  V.  Turpln,  126  Ga.  677,  55  S.  B.  925.  Of 
course,  a  warranty  of  quality  does  not  us- 
ually extend  to  patent  defects,  unless  so  in- 
tended by  the  parties.  Civ.  Code  1896,  |  3560. 
A  purchaser  will  be  held  to  have  waived  an 
express  warranty  as  to  the  quality  of  the 
goods  purchased  only  where  he  has  knowl- 
edge of  the  defect,  and  not  where  he  might, 
by  the  use  of  ordinary  care  or  diligence, 
have  acquired  knowledge  of  such  defect.  In 
other  words,  his  waiver  goes  only  to  the  ex- 
tent of  his  knowledge,  and  not  to  discov- 
eries which  reasonable  diligence  might  have 
brought  to  light  It  is  only  in  cases  of  Im- 
plied warranty  that  the  provisions  of  the 
section  of  the  Civil  Code,, given  in  charge  by 
the  court,  are  applicable.  Cook  v.  Finch, 
117  Ga.  541,  44  S.  B.  95;  Moultrie  Repair 
Co.  V.  Hill,  190  Ga.  730,  48  S.  E.  148.  What 
we  have  said  on  this  subject  will  dispose  of 
certain  grounds  of  the  motion  for  a  new 
trial,  assigning  error  upon  the  refusal  of 
written  requests  to  give  certain  charges  pre- 
sen  ted  by  the  milling  company. 

2.  The  elevator  company  was  seeking  to 
recover  damages  from  the  milling  company 
for  refusing  to  accept  about  28,000  bushelr 
of  the  com  purchased,  which  the  elevator 
company,  after  notice  to  the  milling  com- 
pany, had  sold  at  the  latter's  risk.  Error 
was  assigned  by  the  plaintiff  in  error,  the 
milling  company,  upon  the  refusal  of  a  cer- 
tain written  request  to  charge,  the  purport 
of  which  was  as  follows:   Under  our  law  a 


260 


60  SOUTHSLiSTERN  REPORTBR. 


(G*. 


Heller  of  goods.  In  case  the  buyer  refuses  to 
accept  the  same,  without  legal  excuse,  may 
resell  the  same  for  the  buyer's  account,  and 
collect  from  him  the  difference  between  the 
contract  price  and  the  price  obtained  on  the 
resale.  Where  the  seller  avails  himself  of 
this  right,  he  must  sell  the  goods  at  the  con- 
tract place  of  delivery,  and  within  the  con- 
tract time  for  delivery,  for  the  best  price  he 
can  obtain.  The  court  properly  refused  to 
instruct  the  Jury  as  requested;  as  the  seller 
will  comply  with  the  law,  after  giving  no- 
tice to  the  purchaser  of  intention  to  resell, 
the  sale  be  made,  in  good  faith,  within  a  rea- 
sonable time  and  for  the  best  price  obtain- 
able. He  is  not  bound  to  sell  at  the  contract 
time  and  place  for  delivery.  Civ.  Code  1895, 
I  3551,  provides  that,  if  a  purchaser  refuses 
to  accept  and  pay  for  goods  bought,  the  sell- 
er may  avail  himself  of  any  one  of  three 
remedies  therein  stated,  one  of  which  is: 
•*He  may  sell  the  property,  acting  for  this 
purpose  as  agent  for  the  vendee,  and  recover 
the  difference  between  the  contract  price  and 
the  price  on  resale."  When  and  where  the 
resale  may  ttike  place  is  not  stated;  but  as, 
in  such  resale,  the  vendor  acts  as  agent  of 
the  vendee,  and  is  without  instructions  from 
his  principal-  as  to  the  time  and  place  of  sale, 
and  is  uninstructed  by  the  statute  in  this 
respect,  he  is  simply  bound  in  good  faith  to 
exercise  ordinary  and  reasonable  care  to  sell 
the  goods  under  such  circumstances,  as  to 
time  and  place,  as  will  be  most  likely  to  ful- 
ly protect  the  interests  of  his  principal,  the 
original  buyer.  The  well-established  rule,  as- 
to  the  time  when  the  goods  shall  be  resold, 
is  simply  that  they  shall  be  sold  within  a 
reasonable  time.  It  is  not  necessary  that  the 
resale  shall  be  at  the  earliest  possible  time 
after  the  default  of  the  buyer  is  known. 
Smith  V.  Pettee,  70  N.  Y.  13;  Pickering  r. 
Bardwell,  21  Wis.  560;  Stuart  v.  Cauty,  8 
Mees.  &  Wels.  160;  Rosenbaum  v.  Weeden, 
18  Grat  (Va.)  785,  98  Am.  Dec.  737.  This  is 
the  rule,  as  to  time,  which  was  laid  down  in 
Camp  V.  Hamlin,  55  Ga.  259,  the  decision  in 
which  was  rendered  prior  to  the  adoption  of 
section  3551  of  the  Civil  Code  of  1895,  where- 
in the  law  on  this  subject  was  first  laid  down 
In  statutory  form.  The  general  rule  is  also 
that  the  place  of  resale  need  not  be  the  con- 
tract place  for  delivery.  Lewis  v.  Grelder, 
49  Barb.  (N.  Y.)  606,  affirmed  61  N.  Y.  231; 
Pollen  V.  Le  Roy,  30  N.  Y.  549;  McGibbon  ▼. 
Schiessinger,  18  Hun,  225;  Sawyer  v.  Dean, 
114  N.  Y.  481,  21  N.  B,  1012;  Lindon  v.  El- 
dred,  49  Wis.  305,  5  N.  W.  862;  Tiedeman  on 
Sales,  I  334;  Waples  v.  Overaker,  77  Tex. 
7,  13  S.  W.  527,  19  Am.  St  Rep.  727.  The 
general  rule  as  to  place  and  mode  of  resale 
is  thus  stated  in  3  Sutherland  on  Damages, 
fi  647,  p.  1863:  '*The  place  of  resale  Is  not 
necessarily  restricted  to  that  where  by  con- 
tract the  vendees  were  bound  to  receive  the 
property.  The  vendor  is  authorized  to  exer- 
cise a  reasonable  discretion  as  to  the  place 
of  sale,  and  may' also,  at  the  expense  of  the 


vendee.  Insure  the  property.  If  there  are  sev- 
eral modes  of  sale  open  to  the  vendor,  he 
may  adopt  such  as  his  Judgment  approves. 
If  he  uses  diligence  in  pursuing  the  one 
adopted,  nothing  more  Is  required  of  him." 
The  only  decision  of  this  court  which  has 
dealt  with  the  question  of  the  time,  method, 
and  place  of  resale  is  that  rendered  in  Camp  v. 
Uamlln,  55  Ga.  259,  to  which  we  have  already 
alluded.  If  that  decision  were  now,  in  all 
respects,  the  law  of  this  state,  our  conclusion 
that  the  resale  need  not  be  at  the  contract 
place  for  delivery  would  be  erroneous;  and 
the  defendant  in  the  court  below  might  have 
gone  further  than  it  did,  and  insisted  that 
the  resale  should  have  been  at  auction.  It 
was  there  held:  ''The  purchaser  of  goods  at 
a  stipulated  price,  who  refuses  to  accept  and 
pay  for  them  according  to  his  written  con- 
tract, is  liable  to  the  seller  In  damages  for 
ttxe  difference  between  such  price  and  the 
market  value  of  the  goods  at  the  time  and 
place  fixed  by  the  contract  for  delivery ;  and 
the  seller,  after  a  tender  of  the  goods  and  a 
refusal  by  the  purchaser  to  receive  them,  may. 
If  they  be  perishable,  expensive  to  keep,  or 
likely  to  go  out  of  season,  sell  them  within 
a  reasonable  time  at  auction  in  the  market  of 
delivery,  and  the  amount  they  bring  will  be 
evidence  In  ascertaining  the  damages."  That 
decision  was,  however,  as  we  have  said,  ren- 
dered before  the  adoption  of  the  statutory 
provisions  contained  in  Civ.  Code  1895,  | 
3551,  which  were  not  found  in  any  Code  of 
this  state  prior  to  the  adoption  of  the  Code  of 
1895.  It  seems  clear  to  us  that  that  section 
was  not  intended  to  follow  the  law  as  laid 
down  in  Camp  v.  Hamlin.  The  section  In  full 
is  as  follows :  "If  a  purchaser  refuses  to  take 
and  pay  for  goods  bought,  the  seller  may  re- 
tain them  and  recover  the  difference  between 
the  contract  price  and  the  market  price  at 
the  time  and  place  for  delivery ;  or,  he  may 
sell  the  property,  acthag  for  this  purpose  as 
agent  of  the  vendee,  and  recover  the  differ- 
ence between  the  contract  price  and  the  price 
on  resale;  or,  he  may  store  or  retain  the 
property  for  the  vendee  and  sue  him  for  the 
entire  pi4cew"  It  will  be  observed  that  the 
law  as  now  laid  down  in  the  Civil  Code  does 
not  provide  that  the  resale  must  be  at  auc^ 
tlon,  which  It  seems  it  would  have  done  if  the 
intention  of  the  lawmakers  had  been  to  follow 
the  decision  in  question.  Moreover,  the  deci- 
sion limits  the  right  of  a  seller  to  resell  the 
goods,  at  the  risk  of  the  buyer,  to  cases  In 
which  the.  goods  are  perishable,  expensive  to 
keep,  or  likely  to  go  out  of  season,  while  the 
statutory  provision  does  not,  but  evidently 
embraces  all  cases  In  which  a  buyer  refuses 
to  take  and  pay  for  the  goods  bought,  accord- 
ing to  his  contract.  Again,  It  Is  significant 
that  the  statute  provides  that,  if  the  seller 
retain  the  goods,  he  may  recover  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket price  at  the  time  and  place  for  delivery, 
which  was  the  rule  laid  down  in  the  decision 
in  question  for  a  case  in  which  a  seller  re- 
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sells  the  goods,  the  price  obtained  at  the  re- 
sale being  there  held  to  be  simply  evidence 
in  ascertaining  such  difference;  but,  under 
the  statute,  if  the  seller  adopts  the  remedy  of 
a  resale,  he  may  recover  the  difference  be- 
tween the  contract  price  and  the  price  ob- 
tained upon  such  resale.  For  these  reasons, 
we  are  of  opinion  that  the  law  as  laid  down 
In  Camp  v.  Hamlin  was  changed  when  the 
present  Code  was  adopted;  and  we  have, 
therefore,  felt  free  to  follow  what  we  believe 
to  be  the  general  rule  on  the  subject  under 
consideration,  and  the  one  which  seems  to 
us  to  be  most  likely  to  subserve  the  interest 
of  both  buyer  and  seller.  Our  ruling  upon 
the  request  to  charge  also  disposes  of  the  com- 
plaint In  tbe  motion  for  a  new  trial,  that  the 
court.  In  Its  instructions  upon  the  subject  of 
resale,  failed  to  charge  the  Jury  that  the  re- 
sale must  be  at  the  contract  place  for  de- 
livery, and  within  the  contract  time  for  de- 
livery. 

3.  Exception  was  also'  taken  to  the  follow- 
ing charge:  "Com  under  both  contracts  had 
been  accepted;  and,  until  the  time  limited 
within  which  delivery  could  be  made  had  ex- 
pired, the  plaintiff  could  call  upon  the  de- 
fendants to  accept  additional  com  coming  up 
to  warranty.  By  wrongfully  refusing  to  car-, 
ry  out  the  contracts,  the  defendants  subjected 
themselves  to  a  suit  for  damages  for  the 
breach."  The  exception  was  that  the  court, 
in  this  charge,  expressed  an  opinion  as  to 
what  had  been  proved  In  the  case.  Tbe  ex- 
ception was  well  taken.  It  does  not  appear, 
from  the  evidence  In  the  record  now  before 
us,  that  com  had  been  accepted  under  both 
contracts,  though  It  does  appear  that  some 
com  was  accepted  during  the  time  that  com 
was  to  be  delivered  under  the  last  contract, 
but  all  the  com  purchased  under  the  first 
contract  had  not  been  delivered  and  accepted. 
While  this  expression  of  opinion  upon  the 
evidence,  as  to  com  having  been  accepted  un- 
der both  contracts,  was  erroneous,  the  state- 
ment made  by  the  court  does  not  appear  to 
have  been  material  or  hurtful  to  the  party 
complaining.  But  the  statem^it  that  the 
defendant,  the  milling  company,  had  wrong- 
fully refused  to  carry  out  its  contract,  and 
thereby  subjected  Itself  to  a  suit  for  damages 
for  the  breach,  was  stating  as  a  fact  some- 
thing which  was  certainly  hurtful  to  the  de- 
fendant. As  the  Judgment  is  to  be  reversed 
upon  other  grounds  of  the  motion,  it  Is  not 
necessary  to  decide  whether  this  expression 
of  opinion  by  the  court  would,  under  the 
facts  of  the  case,  require  the  grant  of  a  new 
trial.  Other  expressions  of  the  Judge  during 
his  charge,  as  well  as  certain  remarks  made 
by  him  during  the  progress  of  the  trial,  were 
excepted  to  as  being  expressions  of  opinion 
as  to  the  facts  of  the  case;  but  we  do  not 
deem  It  necessary  to  deal  with  them  specifi- 
cally, as  a  new  trial  is  to  be  granted,  and 
upon  another  trial  the  Judge  will  hardly  use 
these  same  unguarded  expressions  again.  In 
two  Instances  they  were  what  this  court  said 


when  dealing  with  the  facts  when  shown  by 
the  former  record ;  but  a  court  of  last  resort 
may,  and  often  must,  express  Its  <q;)inion  as 
to  the  facts  as  disclosed  by  the  evidence, 
while  the  trial  court  Is  not  allowed  to  do  80» 
in  the  hearhig  of  the  Jury  impaneled  to  try 
the  case. 

4u  The  court  permitted  the  witness  Wil- 
liams to  testify  to  certain  matters,  over  the 
objection  of  the  defendant  that  certain  letters 
and  telegrams  which  passed  between  the  par- 
ties were  higher  evidence  as  to  these  matters. 
The  court,  in  admitting  the  testimony,  said: 
''Gentlemen,  this  case  was  tried  once,  and  It 
is  long  and  tedious,  and  anything  this  witness 
says  In  contradiction  of  any  letters  that  may 
hereafter  be  Introduced  won't  have  any  weight 
with  the  Jury ;  but,  in  order  to  expedite  this 
case  and  to  get  at  the  real  facts,  I  will  let 
him  go  along  and  make  explanations  of  these 
things,  subject  to  the  letters  that  may  here- 
after be  Introduced  as  evidence  in  the  case;'* 
The  Judge  In  his  general  charge  to  the  Jury 
instmcted  them,  in  effect,  that,  where  any 
parol  testimony  which  he  had  permitted  to  go 
before  them  was  In  conflict  with  written  evi- 
dence introduced,  they  should  not  consider 
such  parol  evidence.  This  was  not  proper 
practice,  but  the  parol  evidence  should  have 
been  excluded  where  It  appeared  that  there 
was  higher  written  evidence. 

Judgment  reversed.  All  the  Justices  con- 
car,  except  HOLDEN,  J.,  who  did  not  pre- 
side.' 


(130  Oa.  120) 
WILSON  et  al.  v.  DUMAS  et  al. 
(Supreme  0>urt  of  Georgia.    Feb.  8,  1908.) 
ExKCUTOBs—Asssrs—BxiiAiNDKBs— Bights  or 

BSMAINDBBMEN. 

Under  the  principles  stated  In  Watkins  v. 
Gilmore,  121  Ga.  488,  49  S.  B.  596,  the  petlUon 
as  amended  in  this  case  failed  to  allege  such 
facts  as  would  entitle  the  plaintiffs  to  any  re- 
lief against  the  defendants,  and  was  properly 
dismissed  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  22,  Bxecutors  and  Administrators,  |  280.] 

(Syllabus  by  the  Oart) 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  by  E.  G.  N.  Wilson  and  others 
against  O.  A.  Dumas  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

E.  G.  N.  Wilson  and  W.  Z.  Gardner,  as 
executors  of  the  estate  of  T.  M.  Cauthern, 
deceased,  on  August  21,  1906,  filed  an  equita- 
ble petition  against  O.  A.  Dumas,  Sarah  Os- 
borne, and  the  Citizens'  Bank  of  Bames- 
ville,  which,  with  amendments,  alleged:  T. 
M.  Cauthern  died  In  1885,  bequeathing  his 
"home  place"  to  his  wife  and  to  his  daughter, 
Elizabeth  Rebecca,  for  life,  the  one  life  ten- 
ant surviving  the  other  to  succeed  to  her 
share  and  hold  until  death;  the  will  further 
providing  that  in  case  the  daughter,  Elizabeth 
Rebecca,  died  "without  heirs,"  then  the  prop- 
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erty  should  vest  in  two  other  daughters  of 
the  testator,  Mrs.  Wilson  and  Mrs.  Gardner, 
as  remaindermen.  The  wife  died  about  the 
year  1904,  and  Elizabeth  Bebecca  died  on 
January  7,  1906,  leaving  "no  heirs."  Before 
her  death  Elizabeth  Bebecca  had  rented  prop- 
erty to  the  defendant  O.  A.  Dumas  for  the 
year  1906  for  2,500  pounds  of  lint  cotton,  pay- 
able in  equal  quantities  on  the  1st  days  of 
October  and  November  "after  date,"  respect- 
ively. She  took  Dumas'  rent  note  to  this 
effect,  payable  to  herself,  or  bearer,  and 
transferred  it  in  writing,  not  dated,  to  the 
defendant  Mrs.  Sarah  Osborne,  who  trans- 
ferred it  to  the  defendant  the  Citizens'  Bank 
of  Bamesville.  The  life  tenant,  Elizabeth 
Bebecca,  died  before  the  crops  for  1906  were 
sown,  and  consequently  the  remaindermen 
were  entitled  to  the  emblements.  The  de- 
fendants, Mrs.  Sarah  Osborne  and  the  Citi- 
zens' Bank,  took  the  note  as  transferees  with 
full  knowledge  of  the  plaintiffs'  rights.  It 
is  prayed  that  title  to  the  property  be  de- 
creed to  be  in  the  remaindermen,  Mrs.  Wil- 
son and  Mrs.  Gardner;  that  the  rents,  is- 
sues, and  profits  be  decreed  to  follow  the  cor- 
pus; that  the  defendants  Mrs.  Osborne  and 
the  Citizens'  Bank  be  restrained  from  col- 
lecting the  rents,  issues,  and  profits  of  the 
land,  or  Interfering  in  any  way  with  the 
land;  and  for  other  relief.  It  was  admitted 
that  the  defendant  Dumas  was  entitled  to  the 
possession  of  the  land,  under  Ms  contract  of 
rental  with  the  life  tenant  However,  "pro- 
cess was  prayed  against  him,  and  he  appear- 
ed and  filed  a  general*  demurrer  on  the 
grounds  (1)  that  no  cause  of  action  was  set 
forth  entitling  the  petitioners  to  recover 
against  him  either  the  premises  or  a  Judg- 
ment for  the  rents;  and  (2)  that  the  suit 
was  filed  before  the  rent  was  due,  before 
the  crops  had  matured,  and  before  his  lease 
had  expired;  and  consequently  he  prayed 
that  the  suit  be  dismissed  as  *agalnst  him. 
The  defendant  the  Citizens*  Bank  also  filed 
a  general  demurrer,  and  prayed  that  the 
suit  be  dismissed  as  to  it,  on  the  grounds 
that  the  petition  showed  no  reason  why  such 
defendant  should  be  restrained  from  collect- 
ing the  rent  note  of  the  defendant  Dumas, 
and,  further,  that  the  defendant  was  sol- 
vent Both  demurrers  were  sustained,  which 
rulings  only  are  sought  to  be  reviewed  by 
this  writ  of  error. 

B.  C  Armistead,  for  plaintiffs  in  error. 
John  F.  Bedding  and  E.  A.  Stephens,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDEN,  J., 
who  did  not  preside. 

(130  Go.  67) 

EQUITABLE  MFG.  CO.  v.  J.  B.  DAVIS  CO. 

(Supreme  Court  of  Georgia.     Feb.  3,  1908.) 
1.  Sales— Contracts— Construction. 

The  clerk  of  the  district  court  of  Johnson 
City,  Iowa,  the  place  of  residence  of  the  teller, 


such  clerk  knowing  the  sureties  olEered  on  the 
bond,  is  a  clerk  within  the  meaning  of  a  provi- 
sion, in  a  contract  for  the  sale  of  goods,  tliat 
the  seller  would  **send  a  bond  that  derk  of  court 
knowing  sureties  would  accept"  to  a  l>ank  Sn 
Brunswick,  Ga^  to  be  delivered  to  the  bojer, 
who  there  resided. 
2.  Sakk— Payment— Conditions  Precedent. 

Where,  in  a  ^contract  for  the  sale  of  goods, 
the  seller  agreed  to  send  to  a  bank  for  the 
buyer  a  bona,  in  which  the  seller  was  to  guar- 
antee ^oss  profits  in  sales  by  the  buyer  to  be 
a  certain  amount,  upon  condition  that  the  buyer 
pay  for  the  goods  at  a  fixed  time,  tlie  sending 
of  the  bond  oy  such  fixed  time  was  a  condi- 
tion precedent  to  the  requirement  of  sudi  pay- 
ment from  the  buyer. 

ft.  Evidence  —  DocuMSNTABY—EiZBOunoR   or 
Bond. 

Proof  of  the  execution  of  the  bond  referred 
to  in  the  first  headnote  cannot  be  made  by  the 
certificate  of  the  notary  public  who  witnessed  it, 
or  before  whom  the  makers  acknowledged  their 
signatures,  or  by  the  affidavit  of  the  makers 
thereof. 

4.   TBIAIr-NONSUIT. 

If,  upon  the  conclusion  of  the  plaintifTs 
evidence,  no  prima  facie  case  for  recovery  has 
been  made,  it  is  error  to  erant  a  motion  of  the 
defendant  to  direct  a  verdict  for  him,  over  the 
plaintiff's  objections:  but  a  nonsuit  should  be 
awarded,  that  the  plaintiff  may  liave  the  right 
to  renew  his  suit. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S§  37&-3S0.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Glynn  County ; 
T.  A.  Parker,  Judge. 

Action  by  the  Equitable  Manufacturing: 
Company  against  the  J.  B.  Davis  Company. 
Jud^ent  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

The  plaintiff  brought  a  suit  against  tbe 
defendant  for  $299,  besides  interest  from  the 
10th  day  of  May,  1902,  for  goods  sold  on  a 
contract,  a  copy  of  which  was  attached  to 
the  petition ;  and  alleged  that  they  liad  com- 
plied with  all  its  terms.  The  defendant  filed 
an  answer,  denying  any  indebtedness  to  the 
plaintiff,  averring  that  she  refused  to  give 
the  notes  referred  to  in  the  contract  because 
the  plaintiff  had  not  complied  with  the  terms 
thereof,  and  that  the  sending  of  the  bond 
referred  to  in  the  contract  was  a  condition 
precedent,  which  the  plaintiff  had  failed  to 
perform,  and  that  the  goods  shipped  by  the 
plaintiff  and  rejected  by  the  defendant  had 
been  received  back  by  the  plaintiff.  This  con- 
tract set' forth  an  itemized  statement  of  the 
goods  sold  and  prices  of  the  same,  amount- 
ing to  $299.  One  provision  was:  'This  sale 
made  under  inducements  and  representations 
herein  expressed  and  no  other,  and  is  not 
subject  to  countermand."  It  provided  that 
the  defendant  could  give  notes  for  payment 
in  installments,  if  notes  were  given  within  10 
days  from  date  of  invoice  covering  such  in- 
stallments, and  for  6  per  cent  discount  for 
cash  within  10  days  if  said  notes  were  thus 
given;  "otherwise  terms  are  cash  16  days." 
The  contract  was  dated  April  24,  1902,  sign- 
ed by  the  defendant,  who  requested  the  plain- 
tiffs in  the  contract  to  deliver  to  the  defend- 
ant, at  its  earliest  convenience,  f.  o.  b.  trans- 
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portation  companies,  the  goods  bought  The 
contract  further  provides  as  follows:  "The 
Equitable  Manufacturing  Company  hereby 
agrees  to  send  a  bond  that  clerk  of  court 
knowing  sureties  would  accept,  In  the  sum 
of  $300.00,  to  protect  the  purchaser  in  all 
the  conditions  of  this  trade  as  per  attached 
slip,  bond  to  be  sent  to  the  Brunswick  Bank 
&  Trust  Company.**  The  material  portions 
of  the  attached  slip  referred  to  provided  for 
a  guaranty  by  plaintiffs  that  the  gross  profits 
to  the  purchaser  from  the  sale  of  jewelry 
would  be  a  certain  amount  upon  conditions, 
one  of  which  was  "that  the  purchaser  settle 
for  the  goods  as  herein  provided,  and,  if 
the  settlement  is  by  note,  pay  the  same  when 
due."  Upon  the  trial  the  plaintiff  introduced 
testimony  the  material  portions  of  which  are 
as  follows:  The  invoice  was  dated  April  30, 
1902.  The  contract  was  received  by  the  plain- 
tiff in  Iowa  City,  Iowa,  for  approval,  from  the 
defendant ;  and  it  was  approved  by  the  plain- 
tiff, and  the  defendant  was  notified.  The  jew- 
elry sold  was  delivered  to  the  United  States 
EZxpress  Company  at  Iowa  City  on  the  30th  of 
April,  1902,  and  the  show  case,  pedestal,  box 
of  glass,  and  catalogues  were  delivered  to  the 
railroad  company  at  Iowa  City  on  the  29th 
of  April,  1902.  All  were  shipped  to  the  de- 
fendant on  May  1,  1902.  A  bond  hereinafter 
referred  to  was  forwarded  to  the  trust  com- 
pany at  Brunswick  by  registered  letter  from 
Iowa  Olty.  The  goods  shipped  were  the 
goods  bought  by  the  defendant  The  plain- 
tiff never  received  back  the  goods,  which 
are  now  in  the  possession  of  the  railroad 
company,  held  as  the  property  of  the  defend- 
ant One  of  the  plaintiff  company  testified: 
"I  was  not  present  at  the  time  it  [the  con- 
tract] was  made.  I  was  in  Iowa  City,  Iowa. 
We  received  it  from  our  salesman."  Eugene 
Marlin,  a  bank  collector  of  the  bank  and 
trust  company,  testified  that  on  or  about 
May  7th  he  received  and  took  the  bond  down 
to  the  defendant,  who  refused  to  take  it  The 
bond  was  sent  ba(*  to  the  plaintiff  by  the 
defendant's  instructions.  D.  W.  Krauss  testi- 
fied that  he  received  the  claim  in  the  latter 
part  of  1902,  and  presented  it  to  the  defend- 
ant, who  never  made  any  contention  in  re- 
gard to  the  bond,  but  contended  that  she 
would  not  pay  for  the  goods  because  they 
were  worthless.  The  plaintiff  introduced  in 
evidence  a  bond,  the  provisions  of  which  were 
as  provided  for  in  the  contract,  signed  as 
follows:  "Equitable  Mfg.  Co.  per  T.  O.  Love- 
land.  M.  H.  Taylor,  B.  It  Hawley"— also, 
a  certificate  of  Sylvanus  G.  Duley,  to  which 
was  attached  his  notarial  seal,  which  certifi- 
cate stated  that  T.  O.  Loveland,  for  the  plain- 
tiff, and  Taylor  and  Hawley,  sureties  on  the 
bond,  acknowledged  the  execution  thereof  be- 
fore him.  The  plaintiff  also  introduced  in 
evidence  an  affidavit  of  M.  H.  Taylor,  that 
he  was  worth  $10,000  over  and  above  exemp- 
tions and  liabilities ;  also,  a  certificate  signed 
by  J.  G.  Mamer,  Clerk,"  with  the  seal  of  the 
district  court  of  Johnson  County,  Iowa.    This 


certificate  stated  that  Taylor  and  Hawley 
were  amply  good  and  sufficient  for  the  pen- 
alty of  the  bond ;  and,  if  the  bond  was  pre- 
sented to  him  for  approval  as  clerk  of  said 
court  he  would  approve  It  The  defendant 
objected  to  the  introduction  of  this  bond,  be- 
cause it  had  not  been  proved  as  required  by 
law,  and  because  it  was  not  the  bond  requir- 
ed to  be  tendered  by  the  contract,  which  ob- 
jections were  sustained.  The  court  directed 
a  verdict  for  the  defendant  and  the  plaintiff 
excepted. 

D.  W.  Krauss,  for  plaintiff  in  error.  Har- 
ry F.  Dunwoody,  for  defendant  in  error. 

HOLDEN,  J.  (after  stathig  the  facts  as 
above).  1.  The  contract  provided  that  the 
plaintiff  was  to  "send  a  bond  that  clerk  of 
court  knowing  sureties  would  accept."  Part 
of  the  contract  was  in  the  form  of  an  order 
directed  to  the  plaintiff  in  Iowa  City,  Iowa, 
from  the  defendant,  who  resided  in  Bruns- 
wick, Ga.  The  defendant  contends  that  the 
clerk  of  court  referred  to  could  be  only  the 
clerk  of  the  superior  court  of  the  county  in 
which  Brunswick  is  situated.  We  do  not 
think  so.  It  cannot  be  said  that  the  plain- 
tiff was  required  to  execute  a  bond  in  the 
county  in  which  Brunswick  was  situated,  as 
there  is  no  provision  to  that  effect  in  the  con- 
tract but  the  contrary  Is  indicated  by  the 
fact  that  the  plaintiffs,  who  resided  in  a  dis- 
tant state,  were  to  send  a  bond.  It  cannot  be 
maintained  that .  the  clerk  of  the  district 
court  of  Johnson  City,  Iowa,  if  he  knew  the 
sureties,  would  not  come  within  the  descrip- 
tion of  the  clerk  referred  to  in  the  contract 

2.  One  of  the  main  questions  involved  in 
this  case  'is  whether  or  not  the  sending  of 
the  bond  by  plaintiff  was  a  condition  pre- 
cedent to  the  settlement  by  defendant  of  the 
debt  due.  The  plaintiff  agreed  in  the  con- 
tract to  send  a  bond  in  ^hich  it  would  guar- 
antee profits  from  the  sale  of  the  jewelry  to  a 
certain  amount  upon  condition  that  defend- 
ant settle  for  the  goods  as  provided  in  the 
contract  The  contract  provided  that  unless 
notes  were  given  for  the  debt  as  stipulated 
in  the  contract,  "terms  are  cash  15  days." 
Notes  were  not  given.  The  meaning  of  this 
condition  is  that  the  obligation  of  the  plain- 
tiff in  the  bond  was  not  binding  if  the  de- 
fendant failed  to  settle  for  the  goods  within 
15  days,  and  the  bond  should  have  been  sent 
before  this  15  days  expired.  The  only  pur- 
pose of  the  bond  was  to  protect  the  defend- 
ant as  provided  in  the  bond,  and  the  de- 
fendant ought  not  to  be  compelled  to  settle 
for  the  goods  before  the  bond  is  sent  Nor 
should  defendant  be  required  to  settle  for  the 
goods  if  plaintiff  sent  the  bond,  but  did  not 
send  it  in  15  days,  because  defendant  failed 
to  settle  in  15  days,  and  this  failure  made 
the  bond  void  and  useless  to  defendant.  The 
contract  on  its  face  shows  that  the  defendant 
resided  in  Brunswick,  Ga.,  and  the  plaintiff 
resides  in  a  distant  state ;  and  the  meaning  of 
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the  contract  is  that,  If  the  defendant  should 
be  required  to  bring  any  suit  in  the  matter 
referred  to  in  the  bond  against  the  plaintiff, 
she  should  have  some  protection  more  than 
the  individual  liability  of  the  plaintiflT;  but  no 
protection  would  be  afforded  to  her  if  she 
settled  for  the  goods  before  the  bond  was 
sent,  as  the  bond  might  never  be  sent  after 
the  defendant  paid  the  full  purchase  money 
under  the  contract.  On  the  other  hand,  if  de- 
fendant failed  to  pay  the  debt  when  due,  it 
would  be  useless  to  send  the  bond  after  this 
failure,  because  by  the  very  terms  of  the 
bond  this  failure  made  the  bond  void.  Why 
should  the  plaintiff  agree  to  put  this  in  the 
bond,  if  it  was  not  to  send  the  bond  before 
the  debt  was  due  by  the  defendant?  The 
fact  that  the  contract  provided  that  the 
guaranty  in  the  bond  was  upon  the  condition 
that  the  purchaser  settle  for  the  goods  when 
the  debt  was  due  shows  that  it  was  in  the 
mind  of  the  parties,  and  was  the  meaning 
of  the  contract  that  the  bond  should  be  sent 
by  the  time  when  this  settlement  was  to  be 
made  by  the  defendant,  and  the  sending  of 
this  bond  by  that  time  was  a  condition  pre- 
cedent to  any  settlement  which  the  defendant 
agreed  to  make. 

3.  The  sending  of  the  bond  being  a  condi- 
tion precedent  to  payment  for  the  goods  by 
the  defendant,  it  was  necessary  tfor  the 
plaintiff  to  prove  that  by  the  time  fixed  under 
the  contract  for  the  defendant  to  make  pay- 
ment they  sent  to  the  trust  company  at 
Brunswick  a  bond  of  the  kind  called  for  by 
the  contract,  before  it  would  be  entitled  to 
demand  the  purchase  money  from  the  de- 
fendant, or  sue  her  therefor.  The  bond  of- 
fered In  evidence  by  the  plaintiff  was  not 
admissible,  because  there  was  no  proof  of  its 
execution  as  required  by  law.  Neither  of  the 
sureties  nor  any  other  witness  testified  to  its 
execution.  The  execution  of  this  bond, 
whether  within  or, without  the  state,  could 
not  be  proved  by  the  certificate  of  the  notary 
public  who  acknowledged  it,  nor  by  the  af- 
fidavit of  the  sureties.  The  provisions  of 
our  law  applicable  to  deeds  executed  out  of 
the  state  do  not  apply,  and  the  only  mode  of 
proving  the  execution  of  this  bond  would  be 
the  usual  way  of  proving  the  execution  of  in- 
struments where  the  method  of  proof  is  not 
specially  provided  for  by  statute.  The  court 
committed  no  error  in  refusing  to  allow  the 
writing  purporting  to  be  a  bond  to  be  intro- 
duced in  evidence. 

4.  The  defendant  introduced  no  evidence, 
but  at  the  conclusion  of  the  testimony  offered 
by  the  plaintiff  the  defendant  made  a  motion 
that  the  court  direct  a  verdict  in  her  favor, 
whereupon  the  plaintiff  made  objection  to  the 
direction  of  a  verdict,  and  urged  that.  If  it 
was  the  opinion  of  the  court  that  the  plaintiff 
had  not  made  out  a  prima  facie  case,  it  would 
be  improper  and  illegal  to  direct  a  verdict 
against  it,  the  meaning  of  which  was  that  a 
nonsuit  should  be  granted  instead  of  directing 
a  verdict     Whenever  the  plaintiff  fails  to 


prove  his  case  as  laid  in  his  declaration,  the 
proper  practice  is  to  grant  a  nonsuit,  instead 
of  directing  a  verdict  in  favor  of  the  defend- 
ant in  order  that  the  plaintiff  may  have  the 
opportunity  of  renewing  his  suit  Hines  v. 
McLellan,  117  6a.  845,  45  S.  E.  279;  Barnes 
V.  Carter,  120  Ga.  895,  48  S.  El  387;  Zipp«frer 
y.  Mayor,  128  Ga.  135,  57  S.  E.  311. 

We  think  the  court  committed  error  in  di- 
recting a  verdict  in  this  case  In  favor  of  the 
defendant,  and  the  judgment  of  the  court  be- 
low is  affirmed,  with  directions  that  the  ver- 
dict and  judgment  thereon  be  set  aside  and  a 
judgment  of  nonsuit  entered  in  lieu  thereof, 
and  that  the  defendant  in  error  pay  the  costs 
of  prosecuting  the  writ  of  error. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur,  except  ATKINSON,  J«»  dis- 
qualified. 

(UO  Ga.  106) 
LIVELY  et  al.  v.  HUNTER. 
(Supreme  Court  of  Georgia.    Feb.  8,  1908u) 

1.  Aebitbation  and  Awabd  — Umpirb  OB 
Third  Arbitrator  ~  Failure  to  Coicplt 
WITH  Statutory  Requireicent— Effect. 

Where  parties  In  an  agreement  submitting 
a  oontroyersy  between  them  to  arbitration  ex- 
pressly stipulate  that  the  arbitration  is  intend- 
ed to  be  conducted  under  the  provisions  of  the 
Code  of  Georgia,  known  as  "statutory  arbitra- 
tion," and  that  the  award  should  be  "return- 
ed to  and  made  the  judgment  of  the  superior 
court'*  of  the  county,  it  will  not  affect  the 
statutory  character  of  the  award  that  the  par- 
ties, in  drafting  the  agreement  for  submission  to 
arbit)*ation,  each  named  one  arbitrator  selected 
by  them  respectively  and  by  mutual  consent 
also  named  the  **third  arbitrator" ;  it  appearing 
that  the  'arbitrators  selected  by  the  respective 
parties  rati6ed  such  selection  of  the  third  ar- 
bitrator by  acting  with  him,  and  finding  and 
returning  an  award  in  which  all  of  the  arbitra- 
tors participated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  §  229.] 

2.  Same— Award— SumciBNCT  o»  Submis- 
sion TO  Authorize. 

The  agreement  for  submisftfon  to  arbitra- 
tion in  the  case  at  bar  was  sufficiently  compre- 
hensive to  authorize  the  arbitrators  to  deal  with 
the  question  whether  the  plain tiff*s  property 
would  be  damaged  by  the  conduct  of  the  de- 
fendants, of  which  complaint  was  made;  and 
there  was  sufficient  evidence  to  support  the  find- 
ing that  the  property  would  be  damaged  by  such 
use. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  §§  87-96.] 

3.  Same  —  Agreements  to  Abbitrate  —  Va- 
lidity. 

Parties  by  agreement  may  submit  to  stat- 
utory arbitration  a  pending  suit  in  the  superior 
court  seeking  an  injunction,  and  consent  that 
the  arbitrators  pass  upon  the  issues,  and  that 
the  award  be  made  the  judgment  of  the  court. 
Where  an  award  under  guch  a  statutory  submis- 
sion finds  that  an  injunction  should  be  granted, 
and,  by  order  of  the  superior  court,  it  is  enter- 
ed on  the  minutes  thereof,  thus  making  the 
granting  of  the  injunction  the  jud^ent  of  that 
court,  the  award  and  judfirment  will  not  be  dis- 
turbed, where  there  is  evidence  submitted  to  the 
arbitrators  sufficient  to  authorize  the  grant  of 
an  injunction. 

4.  Same  — Objections— lEBBOuukBirr  in 
Proceedings. 

Where  it  appears  that  there  are  two  exe- 
cutors, but  only  one  of  them  signs  an  sgreement 
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submitting  to  arbitration  a  controversy  exist- 
ing between  the  estate  and  a  stranger,  and  the 
executor  who  sijin^s  the  a^rreement  signs  the 
Bame  in  his  individual  name  only,  if  it  other- 
wise appears  from  the  agreement  that  action  as 
executor  rather  than  as  an  individual  is  con- 
templated, and  there  is  no  fraud  or  undue  ad- 
▼anta^  of  the  opposite  party,  such  opposite 
party  will  not  be  heard,  after  the  return  of  the 
award,  to  complain  of  such  informality  upon 
the  part  of  the  executor  in  the  execution  of  the 
agreement  for  submission  to  arbitration. 
5u  Same. 

No  question  of  title  was  submitted  to  ar- 
bitration. 
&  Same. 

No  sufficient  reason  appears  for  reversing 
the  judgment  of  the  court  below. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  Conn- 
ty ;  C.  H.  Brand,  Jndge. 

Action  by  F.  J.  Hunter,  as  executor  of  the 
will  of  Mrs.  M.  V.  Medlock,  and  as  next 
friend  of  her  minor  children,  against  C.  P. 
Lively  and  another.  After  answer  the  par- 
ties agreed  to  arbitrate  and  to  the  award  of 
the  arbitrators  "defendants  filed  exceptions, 
and,  a  demurrer  to  the  exceptions  having 
been  sustained  and  the  exceptions  dismissed, 
defendants  bring  error.     Affirmed. 

F.  J.  Hunter,  as  executor  of  the  last  will  of 
Mrs.  M.  V.  Medlock  and  as  next  friend  of 
the  minor  children  of  Mrs.  Medlock,  instituted 
suit  against  C.  P.  Lively  and  H.  M.  Lively, 
seeking  to  enjoin  the  defendants  from  the 
erection  and  use  of  a  warehouse  in  front  of 
and  near  a  certain  residence  and  boarding 
house,  the  property  of  the  plaintiffs.  The  use 
to  which  the  warehouse  was  to  be  employed 
was  for  the  storing  of  fertilizers  alleged  to  be 
of  such  character  as  to  emit  unpleasant  and 
unhealthy  odors,  thereby  rendering  the  prop- 
erty of  the  plaintiffs  undesirable  for  the  pur- 
poses for  which  it  was  used  by  them,  and  in- 
jurious to  the  health  of  the  occupants,  by 
means  whereof  the  plaintiffs  and  their  prop- 
erty would  be  damaged.  The  defendants  ad- 
mitted their  intention  to  construct  the  ware- 
house and  use  it  for  the  purposes  aforesaid, 
but  denied  that  the  use  thereof  would  injure 
the  property  In  any  respect  or  render  It  un- 
desirable for  the  uses  to  which  the  plaintiffs 
were  putting  their  property,  or  that  it  would 
in  any  way  damage  the  plaintiffs'  property. 
After  making  answer,  the  parties  entered  (n- 
to  an  agreement  to  arbitrate  their  differences. 
In  the  stipulations  to  arbitrate  it  was  provid- 
ed: "Whereas,  there  is  a  matter  of  contro- 
versy between  F.  J.  Hunter,  as  executor  of 
Mrs.  M.  y.  Medlocic,  deceased,  and  as  the 
next  friend  of  the  children  of  Mrs.  Medlock, 
as  plaintiffs,  v.  C.  P.  Lively  and  H.  M.  Live- 
ly, now  pending  In  Gwinnett  superior  court,  in 
which  the  plaintiffs  are  seeking  and  have 
had  granted  a  temporary  injunction,  re- 
straining said  defendants  from  using  a  cer- 
tain warehouse  situated  on  the  right  of  way 
of  the  Southern  Railroad  Company,  in  the 
town  of  Norcross,  in  said  county,  fully  de- 
scril)ed  In  the  petition  in  said  case,  for  the 
purpose   of  storing   guano  and   commercial 


fertilizers,  acids,  or  other  manures  In  said 
house,  to  the  injury  and  damage  of  plaintiffs 
and  their  property,  either  temporarily  or  per- 
manently. And  said  parties  have  agreed  to 
submit  the  question  of  nuisance  or  injury 
or  damage  to  arbitration.  And  for  this  pur- 
pose the  plaintiffs  have  selected  T.  B.  Wray 
and  defendants  have  selected  Huburt  Letrow 
as  their  arbitrators,  and  have  also  selected 
J.  E.  McElvoy  as  the  third  arbitrator,  or  um- 
pire. Said  award  is  to  be  conducted  under 
the  provisions  of  the  Code  of  Georgia,  known 
as  the  statutory  arbitration,  in  the  hearing  of 
said  case.  Upon  the  hearing  the  only  ques- 
tion to  be  submitted  to  and  passed  upon  by 
said  arbitrators  Is  whether  the  health  or  prop- 
erty of  said  plaintiffs  have  been  injured  or 
damaged  by  the  use  of  said  warehouse  as 
above  stated  and  the  injunction  now  in  force 
shall  be  made  permanent  And,  In  the  event 
said  arbitrators  decide  that  said  warehouse 
worketh  hurt  or  Injury  to  the  health  or  prop- 
erty of  said  plaintiffs,  then  it  is  agreed  that 
said  defendants  will  not  use  the  same  for  said 
purposes.  The  award  to  be  returned  to  and 
made  the  judgment  of  the  superior  court  of 
said  county.  It  is  further  agreed  that  the 
restraining  order  now  in  force  shall  be  con- 
tinued until  the  award  is  rendered  by  said 
arbitrators,  and  the  case  stand  continued  un- 
til such  award  is  made.  In  witness  whereof 
said  parties  have  hereto  set  their  hands  and 
seals.  This  27th  day  of  October,  1904.  C.  P. 
Lively  &  Son.  [L.  S.]  Fred  J.  Hunter.  [L. 
S.]"  The  arbitrators  met  and  administered 
to  each  other  the  oath  required  by  Civ.  Code, 
§  4492.  A  hearing  was  then  had,  and  the  fol- 
lowing award  was  made:  **We,  the  under- 
signed arbitrators,  to  whom  were  submitted 
the  differences  between  F.  J.  Hunter,  ex- 
ecutor of  Mrs.  Medlock,  deceased,  and  as  next 
friend  of  the  children  of  Mrs.  Medlock,  as 
plaintiffs,  v.  C.  P.  Lively  and  H.  M.  Lively, 
now  pending  In  Gwinnett  superior  court.  In 
which  the  plaintiffs  are  seeking  and  have 
obtained  a  temporary  injunction  restraining 
said  defendants  from  using  a  certain  ware- 
house situated  on  the  right  of  way  of  the 
.  Southern  Railroad  Company,  in  the  town  of 
Norcross,  in  said  county,  for  the  storing  of 
conmiercial  fertilizers,  herewith  return  our 
award.  Upon  delivery  of  the  articles  of  sub- 
mission to  the  arbitrators,  they  met  and  ap- 
pointed a  time  and  place  of  hearing,  of  which 
due  and  legal  notice  was  given  to  the  parties. 
On  the  28th  day  of  December,  1904,  pursuant 
to  the  said  notice  the  hearing  was  had.  Aft- 
er hearing  the  evidence  and  considering  the 
matter' submitted  to  us,  we  find  that  the  prop- 
erty of  said  defendants  would  be  damaged 
by  the  use  of  said  warehouse  for  the  storing 
of  commercial  fertilizers  as  above  stated.  We 
therefore  find  in  favor  of  said  F.  J.  Hunter, 
executor,  and  that  the  injunction  now  in 
force  be  made  permanent.  J.  B.  McElvoy, 
T.  B.  Ray.  L.  H.  Letrow."  Upon  the  return 
of  this  award,  the  judge  of  the  superior  court 
passed  an  order  directing  that  the  submission 
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and  award  be  entered  upon  the  minutes  of 
court  At  the  same  term  of  court,  the  defend- 
ants G.  P.  Lively  and  H.  M.  Lively  filed  a 
number  of  exceptions  to  the  award,  as  fol- 
lows: "And  now  come  the  defendants  at  the 
term  of  court  to  which  the  above  stated 
award  was  returned,  and  on  oath  say  that  the 
s&id  award  was  the  result  of  a  mistake,  that 
it  was  an  accident,  and  is  otherwise  illegal 
for  the  following  reasons:  (1)  Plaintiffs'  peti- 
tion seeks  to  enjoin  a  nuisance,  and  the  ques- 
tion of  whether  the  defendants  were  main- 
taining or  about  to  maintain  a  nuisance  Ir- 
reparable in  damage  was  submitted  to  the 
arbitrators,  and  their  award  holds  that  said 
acts  recited  in  the  petition  would  damage 
plaintiffs*  property,  and  the  question  of  dam- 
age was  not  submitted  to  the  arbitrators; 
and  their  award,  determining  only  a  question 
that  was  not  submitted  and  not  determining 
the  question  submitted,  is  void.  (2)  There 
was  not  submitted  one  single  particle  of  evi- 
dence to  the"  effect  that  the  erection  of  the 
house  itself  would  be  a  nuisance  and  would 
damage  petitioners'  property;  and,  that  be- 
ing the  true  facts  as  shown  by  the  testimony 
of  plaintiffs'  own  witnesses  and  by  plaintiff 
himself,  there  is  no  evidence  as  shown  by  the 
brief  of  evidence  to  uphold  the  award,  be- 
cause the  court  of  this  state  has  held  that 
guano  Itself  is  not  a  nuisance ;  therefore  the 
award  is  contrary  to  law.  (3)  A  court  of 
equity  cannot  restrain  an  act  of  damage, 
unless  it  is  shown  that  the  damage  would  be 
irreparable  in  damage,  and  therefore  an 
award  so  finding  could  not  be  made  a  legal 
judgment  of  the  court.  (4)  This  award  is 
illegal,  ^  because  it  is  void,  in  that  it  does  not 
determine  the  questions  Involved-  There  can 
be  no  legal  award  made  and  cannot  be  made 
the  judgment  of  the  court  of  equity,  which 
does  not  and  cannot  determine  damages.  (5) 
The  testimony  and  the  record  shows  that  F. 
J.  Hunter  and  R.  O.  Medlock  are  joint  ex- 
ecutors of  the  will  of  Mrs.  M.  V.  Medlock, 
deceased,  whereas  only  P.  J.  Hunter  is  made 
party  plaintiff  in  this  case,  and  the  arbitra- 
tors erred  in  not  finding  for  the  defendants 
upon  motion  of  counsel  for  defendants  on  that 
j?round.  (6)  The  question  submitted  is  a 
question  specially  vested  In  the  superior 
court,  and  cannot  be,  by  said  court  or  any 
other  authority,  delegated  to  arbitrators,  and 
their  finding  on  the  pleadings  and  evidence  In 
this  case  is  void.  Defendants,  having  here- 
to attached  a  brief  of  the  evidence  adduced 
on  the  trial  before  the  arbitrators  as  required 
by  law,  pray,  therefore,  that  these  their 
grounds  of  exception  may  be  inquired  into 
and  sustained,  and  said  award  may  be  vacat- 
ed and  set  aside  as  provided  by  law."  By 
amendment  the  following  exceptions  were  add- 
ed: ''The  award  is  illegal  because  no  proof 
waFi  adduced  before  the  arbitrators  showing 
title  in  the  plaintiffs  to  the  property  alleged 
to  have  been  damaged.  (2)  Under  an  arbi- 
tration of  this  kind  the  parties  have  no  right, 
as  a  matter  of  law,  to  select  the  third  arbi- 


trator. Therefore  the  selection  of  the  tJiird 
arbitrator  by  the  parties  in  this  case  renders 
the  award  illegal.  (4)  The  submission  is 
signed  by  F.  J.  Hunter  as  an' individual,  and 
not  in  his  capacity  as  an  executor  of  the 
estate  he  claims  to  represent;  and  therefore 
the  award  is  for  that  reason  illegal/'  The 
plaintiffs  filed  a  demurrer  to  the  excepttons 
upon  the  ground  that  each  of  the  exceptions 
was  insufficient  in  law.  The  court  sustained 
the  demurrer  and  dismissed  the  exceptions, 
and  thereupon  the  defendants  excepted. 

N.  L.  Hutchina,  Jr.,  and  D.  K.  Johnston, 
for  plaintiffs  in  error.  Jaa  W.  Green,  for  de- 
fendant in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  The  proceedings  to  arbitrate  were  In 
strict  compliance  with  the  provisions  of  the 
Civil  Code  upon  the  subject  of  arbitration, 
as  found  in  section  44S5  et  seq.,  with  the 
single  exception  which  relatQfi  to  the  manner 
of  selecting  the  third  arbitrator.  The  stat- 
ute provides  that  ''every  arbitration  under 
this  provision  shall  be  composed  of  three  ar- 
bitrators, one  of  whom  shall  be  chosen  by 
each  of  the  parties  and  one  by  the  arbitrators 
chosen  by  the  parties."  Civ.  Code  1895,  § 
4487.  In  the  case  at  bar  the  parties  each 
selected  an  arbitrator  and  themselves  agreed 
.upon  a  third  arbitrator.  In  all  other  re- 
spects the  statute  was  literally  followed.  The 
third  arbitrator  so  selected  served  with  the 
two  arbitrators,  and  the  case  was  heard  by 
all  three  and  the  award  returned  by  them. 
The  selection  of  the  third  arbitrator  under 
these  conditions  was  not  a  substantial  de- 
parture from  the  statute.  It  is  true  the' 
third  arbitrator  was  selected  by  the  parties; 
but,  he  having  acted  with  the  other  two 
arbitrators,  it  will  be  deemed  that  they  adopt- 
ed the  choice  expressed  by  the  parties,  and 
agreed  upon  him  as  the  third  arbitrator  and 
one  of  their  number.  By  adopting  the  selec- 
tion made  by  the  parties  jointly  the  two  arbi- 
trators selected  by  the  parties  separately.  In 
effect,  selected  the  third  arbitrator.  The 
contract  for  submission  expressly  and  afllrm- 
atively  provided  that  "said  award  Is  to  be 
conducted  under  the  provisions  of  the  Code 
of  Georgia,  known  as  the  'statutory  arbitra- 
tion"*; and  that  the  award  should  be  "re- 
turned to  and  made  the  judgment  of  the  su- 
perior court  of  said  county."  The  intention 
of  the  parties  to  have  a  statutory  arbitration 
is  thus  made  expressly  to  appear,  and,  inas- 
much as  the  law  in  such  cases  gives  to  the 
two  arbitrators  selected  separately  by  the  re- 
spective parties  the  right  to  select  the  third 
arbitrator,  if  they  In  fact  accept  and  act 
with  an  arbitrator  selected  by  the  parties, 
the  reasonable  inference  is  that,  having  a 
right  to  so  do,  they,  in  fact,  ratified  and 
adopted  the  selection  made  by  the  parties. 
Adoption  would  be  equivalent  to  original  se- 
lection. Under  such  circumstances,  it  mny 
be  said  that  substantially  there  was  com- 
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pllance  with  the  statute,  and  the  award  re- 
turned, If  not  objectionable  for  some  other 
cause,  was  entitled  to  be  made  the  judgment 
of  the  court  The  Intention  of  the  parties 
in  a  case  of  this  character  is  entitled  to  con- 
sideration upon  the  question  of  whether  the 
arbitration  was  under  the  common  law  or 
under  the  statute.  See,  in  this  connection, 
Price  T.  Byne,  57  Ga.  176 ;  Crane  t.  Barry,  47 
Ga.47a 

2.  Another  exception  Is  that  the  award  was 
beyond  the  scope  of  the  submission,  in  that 
the  question  of  damage  was  not  comprehend- 
ed. An  examination  of  the  articles  of  sub- 
mission completely  answers  the  criticism. 
The  agreement  was  that  the  arbitrators 
should  determine  "whether  the  health  or 
property  of  plaintiffs  have  been  injured  or 
damaged  by  the  use  of  the  warehouse, 
•  •  •  and.  [whether]  the  injunction  now 
in  force  shall  be  made  permanent"  Under 
this  submission -the  arbitrators  were  clearly 
authorized  to  deal  with  the  question  of  dam- 
age to  the  extent  recited  In  the  award.  An- 
other exception  complains  tliat  no  evidence 
was  submitted  tending  to  show  tliat  the  erec- 

'tion  of  the  warehouse  would  be  a  nuisance 
and  would  damage  the  plaintiffs.  That  was 
not  the  question  submitted.  The  question 
was  whether  the  use  of  the  warehouse  for 
the  storing  of  guano  and  chemicals  would 
damage  the  health  and  property  of  plaintiffs. 
Upon  the  damage  arising  from  use  there  was 
ample  evidence  to  support  the  award. 

3.  Other  exceptions  complained  of  the 
award  upon  tbie  grounds  that  no  sufficient 
reasons  were  shown  to  authorize  the  grant 
of  an  injunction,  and  that  the  question  sub- 
mitted was  one  specially  vested  in  the  su- 
perior court  for  decision,  and  which  could  not 
be  delegated  to  arbitrators.  When  a  pending 
suit  in  which  a  final  injunction  Is  prayed  is 
referred  to  arbitration,  the  award  is  analo- 
gous to  the  finding  of  a  jury.  There  Is  no  rea- 
son In  such  a  case  why  the  matter  should  not 
be  referred  to  arbitration,  and  why  the  find- 
ing that  an  injunction  be  granted  (the  same 
having  been,  by  order  of  the  judge,  directed 
to  be  entered  on  the  minutes  and  thus  made 
the  judgment  of  the  superior  court)  should 
not  be  valid;  for  it  is,  in  effect,  the  granting 
of  the  injunction  by  the  court  upon  the  find- 
ing by  the  arbitrators  in  favor  of  the  conten- 
tion of  the  petitioner  upon  the  Issues  sub- 
mitted. This  is  not  a  question  arising  out- 
side of  the  superior  court  and  referred  to  ar- 
bitrators by  agreement,  but  a  method  of  de- 
termining the  controversy  in  a  pending  cause. 
Nor  Is  this  the  grant  of  an  injunction  pen- 
dente lite,  which  is  matter  involving  the  ex- 
ercise of  discretion  by  the  presiding  judge, 
but  of  an  Injunction  after  final  trial  on  law 
and  facts.  There  was  sufficient  evidence  to 
sustain  the  award. 

4.  Certain  exceptions  complained  that  the 
award  should  be  set  aside  because  the  rec- 
ord discloses  that  F.  J.  Hunter  and  R.  O. 
Medlock  are  Joint  executors,  and  that  Med- 


lock  was  not  a  party  to  the  submission ;  also, 
that  Hunter  signed  the  agreement  for  sub- 
mission, not  as  executor,  but  as  an  individual. 
These  objections  came  too  late.  If  either  were 
meritorious,  they  should  have  been  urged 
at  the  time  of  submission  to  arbitration, 
and  not  after  the  result  had  been  ascertain- 
ed. While  Hunter  signed  only  his  individual 
name,  it  appears  throughout  the  agreement 
that  he  was  acting  in  his  capacity  as  execu- 
tor. It  does  not  appear  that  the  signing  in 
the  manner  Indicated  was  the  result  of  any 
fraud.  The  defendants  khew,  at  the  time  the 
agreement  was  entered  into,  that  he  executed 
it  in  his  capacity  as  executor,  and  did  not 
object  or  raise  any  question  as  to  the  suffi- 
ciency of  the  submissiim. 

5.  Another  ground  of  exception  complains 
that  no  proof  was  adduced  before  the  arbi- 
trators showing  title  in  the  plaintiffs  to  the 
property  alleged  to  have  been  damaged.  The 
question  of  title  was  not  submitted  to  the 
arbitrators.  That  question  was  waived.  By 
implication,  the  defendants  conceded  title  to 
be  in  the  plaintiffs  by  consenting  to  arbitrate 
the  question  of  damage  and  injunction.  It 
was  expressly  stipulated  that,  if  the  arbitra- 
tors should  find  in  favor  of  the  grant  of  an 
injunction,  the  defendants  would  not  in  the 
future  use  the  warehouse  for  the  purposes 
objected  to. 

6.  No  sufficient  cause  appears  in  any  of 
the  other  exceptions  to  authorize  a  reversal 
of  the  judgment  of  the  court  below. 

Judgment  affirmed.  Ail  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside. 

(120  Oa.  S2) 
SIRMANS  v.  MILKDOWN  LUMBER  CO. 
(Supreme  0>Tirt  of  Georgia.    Feb.  7,  1908.) 

1.  Deeds— CoNSTBUcnoN—RESEBVATiON— Re-* 

VERSION. 

A  warranty  deed  conveying  land  and  its 
appurtenances  described  the  land  and  contain- 
ed the  following  recital:  **It  is  expressly  under- 
stood that  the  sawmill  privileges  is  sold  from 
14  inches  up."  There  was  aliunde  evidence 
that  the  grantor  had  previously  convoyed  the 
timber  on  the  land  to  another  person  for  saw- 
mill purposes.  Held,  that  this  recital  merely 
gave  notice  to  the  second  purchaser  that  the 
sawmill  privileges  described  had  been  sold,  but 
did  not  operate  to  reserve  to  the  grantor,  as 
against  the  second  grantee  or  those  holding 
under  him,  any  interest  in  or  right  in  respect  to 
the  timber.  Tlie  second  conveyance  carried  all 
rights  left  in  the  grantor;  and  If,  under  the 
terms  of.  the  first  grant,  the  right  of  the  grantee 
therein  terminated  before  he  had  cnt  all  of  the 
timber  which  he  had  a  right  to  cot,  what  re- 
mained did  not  revert  to  the  original  grantor, 
but  his  second  grantee,  or  the  one  succeeding 
to  his  rights.  In  such  a  case  the  original  gran- 
tor had  no  right  or  interest  which  he  could  con- 
vey to  a  third  grantee. 

2.  Same. 

Where,  under  the  facts  stated  in  the  pre- 
ceding headnote,  the  third  grantee  sought  by 
equitable  petition  to  enjoin  one  who  held  under 
the  second  grantee  from  the  common  grantor 
from  cutting  timber  on  the  land,  claiming  that 
the  right  of  the  first  grantee  had  expired,  and 
that  there  had  been  a  reversion  to  the  common 
grantor,  which  passed  to  the  third  grantee,  there 
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was  no  error  In  refusini;  to  gr&nt  an  inter- 
locutory injunction. 
(Syl]al>a8  by  the  Oonrt) 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   B.  G.  Mitchell,  Judge. 

Action  by  J.  Sirmans  against  the  Milltown 
Lumber  Company.  Judgment  for  defendant, 
and  plaintlfT  brings  error.    Affirmed. 

W.  G.  Harrison,  for  plaintiff  in  error. 
Crawford  &  Wilcox  and  Alexander  &  Gary, 
for  defendant  in  error. 

ATKINSON,  J. '  The  plaintiff  claims  un- 
der a  deed  from  J.  W.  Smith.  It  was  shown 
that  at  the  time  of  the  execution  of  the  deed 
under  which  the  plaintiff  claims  he  had  no- 
tice of  a  prior  deed  executed  by  his  grantor 
to  Moses  C.  Sirmans,  through  whom  the  de- 
fendant claims.  The  prior  deed  was  an  or- 
dinary warranty  deed  conveying  land,  but 
reciting:  "It  is  especially  understood  that 
the  sawmill  privileges  is  sold  from  14  inches 
up."  This  recital  does  not  suggest  an  hiten- 
tion  to  reserve  any  interest.  Whatever  may 
be  said  of  the  effect  of  the  recital  upon  the 
subject  of  notice  to  the  grantee  that  a  sale 
of  the  timber  had  been  made  to  some  one 
else,  it  does  not  purport  to  reserve  to  the 
grantor  the  timber,  or  any  reversionary  inter- 
est therein.  The  timber  is  a  part  of  the 
land  (see  Corbln  v.  Burden,  126  Ga.  429,  55 
S.  B.  30) ,  and  a  conveyance  of  the  land,  with- 
out any  reservation,  conveys  the  timber  grow- 
ing thereon.  By  resorting  to  the  deed  as  a 
whole  to  ascertain  the  Intention  of  the  par- 
ties, the  deed  should  be  construed  as  con- 
veying to  the  grantee,  Moses  B.  Sirmans, 
the  entire  property,  subject  only  to  the  rights 
of  the  vendee  of  the  timber,  of  which  the  re- 
cital gave  notice.  Any  reversionary  interest 
in  the  timber,  after  the  exhaustion  of  all 
rights  of  the  prior  vendee,  would  inure  to 
the  benefit  of  Moses  B.  Sirmans  and  those 
holding  under  him,  and  not  to  the  grantor. 
Smith.  Giving  this  deed  this  construction, 
the  plaintiff*s  grantor.  Smith,  by  force  there- 
of, had  parted  with  all  interest  in  the  tim- 
ber; and  his  subsequent  conveyance  to  the 
plaintiff,  which  Is  relied  upon  as  a  source  of 
title  to  support  the  petition  for  injunction, 
conveyed  nothing,  for  the  manifest  reason 
that  the  plaintiff  knew  of  the  prior  convey- 
ance and  Smith  could  not  convey  that  which 
did  not  belong  to  him.  There  was  nothing 
to  Impeach  the  prior  deed,  and  the  plaintiff 
showed  no  title  upon  which  to  rely  for  in- 
junction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOIiDEN,  J^  who  did  not  pre- 
Bida 

(130  Ga.  87) 

DUGAS  V.  HAMMOND. 

(Supreme  Court  of  Georgia.     Feb.  8,  1908.) 

1.  Ejectment— Bkcovebt  of  Lani>— Fobh  of 
Action. 

Tlie  statutory  form  of  action  to  recover  land 
is   not   repealed   by   the   pleading  act  of   18d3 


(Civ.  Code  1895,  §  4061),  but  is  capable  of  divi- 
fiion  into  separate  and  orderly  paragraphs  as 
required  by  Uiat  act. 

2.  Same— Pleading— "Claims  Tttlb.** 

The  allegations  in  the  statutory  form  of 
complaint  for  land,  that  the  plaintiff  **claims 
title^'  to  the  land,  ia  the  equivalent  of  an  al- 
legation of  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  17,  Ejectment,  §  165. 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  2,  p.  1214.] 

3.  Same. 

Where  the  petition  departs  from  the  stat- 
utory form,  and  alleges  that  the  plaintiff  **claims 
title"  under  an  abstract  of  title  annexed  to  the 
petition,  this  is  equivalent  to  an  allegation  that 
the  plaintiff's  title  is  as  defined  in  bis  abstract 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  §  166.] 

4.  Same— Admissions  of  Answer. 

If  the  allegation  of  title  in  the  abstract 
under  a  form  of  petition  indicated  in  the  tliird 
svllabus  be  an  insufficient  title)  the  failure  of 
the  defendant  In  his  answer  to  deny  the  para- 
graph setting  up  this  title  will  not  amount  to 
the  admission  .of  a  prima  facie  title  in  the 
plaintiff. 
(Syllabus  by  the  Court.) 

5.  Words  and  Phrases— "Claims.** 

In  coiimon  speech  a  person  ^'claims'*  the 
land  to  which  he  has  title,  meaning  by  his 
claim  of  title  to  declare  ownership,  and  such 
an  expression,  used  in  a  pleading,  means  an  as- 
sertion of  title,  and  is  equivalent  to  an  allegar 
tion  that  the  plaintiff  has  title  to  the  land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  2,  pp.  1202-12ia] 

Error  from  Superior  Court,  Blchmond 
County ;  W.  F.  Eve,  Judge. 

Action  by  Emily  C.  Hanunond  against  Lu- 
cretia  B.  Dugas.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Beversed. 

J.  J.  Zachery  and  Salem  Dutcher,  for  plain- 
tiff in  error.  C.  £.  Dunbar,  for  defendant  in 
error. 

EVANS,  P.  J.  1-4.  Emily  C.  Hammond 
brought  complaint  for  land  against  Lucretia 
B.  Dugas.  The  petition  was  framed  after  the 
statutory  form  of  complaint  for  land,  though 
not  in  its  exact  form.  The  pleader  separated 
the  petition  into  paragraphs,  which  were  con- 
secutively numbered.  The  defendant  failed 
to  answer  the  paragraph  which  asserted  that 
''petitioner  claims  title  to  said  land  under  a 
deed  and  under  the  abstract  of  title  hereto 
annexed,  marked  'Exhibit  A.*"  Exhibit  A 
was  but  an  abstract  of  four  deeds,  the  first 
executed  in  1880-  The  plaintiff  was  tlie  gran- 
tee in  the  last  deed.  No  possession  in  any 
of  the  grantors  or  grantees  was  alleged.  The 
court  ruled  that  the  failure  of  the  defendant 
to  respond  to  this  paragraph  was  an  admis- 
sion of  title  in  the  plaintiff,  and  relieved  her 
from  showing  title  to  the  premises  in  dispute. 
The  case  was  submitted  to  the  court,  without 
the  Intervention  of  a  Jury,  who  rendered  a 
Judgment  in  favor  of  the  plaintiff,  which  on 
motion  for  a  new  trial  the  Judge  refused  to 
disturb. 

We  think  the  court  erred  in  holding  that 
the  plaintiff  was  relieved  of  the  necessity  of 
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proving  her  title  to  the  land  by  the  defend- 
ant's failure  to  deny  the  paragraph  of  the  pe- 
tition in  which  the  plaintiff  alleged  her  Utle 
to  the  land  in  controversy.  The  judiciary 
act  of  1799  (Cobb's  Dig.  p.  1136)  prescribed 
that  all  suits  in  the  superior  court  should  be 
begun  by  a  petition  addressed  to  the  court, 
signed  by  the  plaintUf  or  his  counsel,  plainly, 
fully,  and  distinctly  setting  forth  the  plain- 
tiff's cause  of  action.  In  1847  (Cobb's  Dig. 
p.  490)  the  Legislature  prescribed  certain 
forms  of  action,  including  a  form  of  petition 
for  the  recovery  of  land.  See  Code  1882,  | 
3338.  This  form  was  as  follows:  *'The  peti- 
tion of  A.  B.  showeth  that  C.  D.,  of  said  cotm- 
ty,  is  in  possession  of  a  certain  tract  of  land 
in  said  county  [here  describe  the  land],  to 
which  your  petitioner  claims  title;  that  the 
said  C.  D.  has  received  the  profits  of  said 
land  since  the day  of ,  18 — ,  of 


the  yearly  value  of  - 


•  dollars,  and  refuses 


to  deliver  said  land  to  your  petitioner,  or 
to  pay  him  the  p;t)fits  thereof;  wherefore," 
etc.  The  legislative  intent  was  not  to  abolish 
the  distinctive  features  of  good  pleading,  but 
to  authorize  a  simplified  and  concise  form  of 
a  petition  applicable  to  certain  actions.  These 
forms  were  permissive,  and  not  obligatory. 
Billiard  v.  Connelly,  7  Ga.  172.  While  not 
intending  to  repeal  the  form  of  statement 
of  the  cause  of  action  according  to  the  rules 
of  the  common  law,  the  statutory  forms  were 
allowable  as  a  substitute.  It  could  hardly 
have  been  the  legislative-  purpose  to  devise  a 
substantially  different  form  of  pleading  so  as 
the  require  the  averment  of  certain  facts,  if 
the  petition  was  framed  after  the  common- 
law  standard,  and  excuse  the  averment  of  the 
same  facts  if  the  petition  was  In  the  statu- 
tory form.  Such  a  system  wpuld  have  been 
confusing,  and  would  have  led  to  absurdities. 
On  the  other  hand,  the  legislative  object  in 
prescribing  simpler  forms  of  petition  must 
have  been  that  the  allegations  of  the  various 
statutory  forms  should  be  regarded  as  con- 
taining all  the  substantial  and  necessary  aver- 
ments of  the  common-law  form  of  the  same 
kind  of  action.  See  Civ.  Code  1895,  f  4934. 
At  common  law  the  form  of  action  to  recover 
land  was  fictitious;  yet  that  fiction  was  based 
on  the  assumption  that  the  lessor  of  the  ficti- 
tious John  Doe  had  the  superior  right  to  the 
possession  of  the  land.  This  superior  right 
was  based  either  on  title  or  prior  possession. 
The  statutory  form  of  action  to  recover  land 
contains  no  specific  statement  that  the  plain- 
tiff has  title  to  the  land;  but  the  words, 
'^claims  title,"  should  be  given  that  signifi- 
cance. Unless  this  effect  is  given  to  these 
words,  we  would  be  saying  that  a  form  of 
petition  to  recover  land  authorized  by  law  is 
suflSclent,  although  it  contains  no  assertion 
of  the  plalntifTs  right  to  the  land  which  he 
seeks  to  recover.  These  forms  are  remarkable 
for  their  brevity  and  the  repudiation  of  tech- 
nical expression.  We  should  not  gauge  the 
manifest  effort  to  discard  technical  nomen- 
clature by  the  standards  from  which  the  ef- 


fort aims  to  be  disenthralled.  We  should 
rather  interpret  the  language  employed  ac- 
cording to  the  common  understanding  of  the 
words;  tliat  is,  consider  the  words  in  their 
colloquial,  and  not  their  technical,  sense.  In 
common  speech  a  person  says  he  "claims'* 
the  land  to  which  he  has  title,  meaning  by  his 
claim  of  title  to  declare  his  ownership.  The 
Standard  Dictionary  defines  the  verb  "claim" 
as:  "To  donand  on  the  ground  of  right;  to 
affirm  to  be  one*s  own,  or  one's  due;  lay  claim 
to;  assert  a  right  to  or  ownership  of,  as  to 
claim  a  title."  It  was  held  in  a  California 
case  that  "an  allegation  in  a  complaint  in 
ejectment,  that  the  plaintiff,  on  a  day  named, 
'was  possessed  or  certain  lands  therein  de- 
scribed, ^vhich  said  premises  the  said  plaintiff 
claims  in  fee  absolute;'  is  an  allegation  of 
title  in  the  plaintiff  to  the  premises  in  fee 
simple  absolute."  Marshall  v.  Sbafter,  32 
Cal.  176.  A  conveyance  of  the  grantor's  claim 
to  land  passes  all  the  title  he  holds.  We 
think  that  the  expression  in  the  pleading  form 
means  an  assertion  of  title.  It  is  equivalent 
to  an  allegation  that  the  plaintiff  has  title  to' 
the  land.  Given  this  construction,  the  plead- 
ing act  of  1893  (Civ.  Code  1895,  §  4961),  re- 
quiring the  plaintiff  to  state  his  cause  of  ac> 
tion  in  orderly  paragraphs  consecutively  num- 
bered, does  not  repeal  this  form  of  petition^ 
but  the  statutory  form  is  adaptable  to  the 
pleading  act  by  a  division  into  separate  para- 
graphs. Under  the  statutory  form  of  action 
the  abstract  of  title  is  not  a  part  of  the  peti- 
tion. Yonn  V.  Pittman,  82  Ga.  637,  9  S.  B. 
667.  The  plaintiff  may  make  it  a  part  there- 
of by  incorporating  it  in  the  body  of  his  peti- 
tion, or  by  making  his  exhibit  which  contains 
the  abstract  a  part  of  his  petition  by  refer- 
ence or  otherwise.  When  he  does  so,  and  the 
allegation  is  that  he  claims  title  to  the  land 
under  the  abstract  of  title  annexed  to  his 
petition,  such  allegation  will  not  be  treated 
as  a  simple  allegation  of  title,  but  as  an  alle- 
gation that  his  title  is  limited  to  that  defined 
in  his  abstract  "Where  title  is  specifically 
as  well  as  generally  alleged,  the  specific  alle- 
gations control  and  qualify  those  that  ai« 
general."  21  Enc.  PI.  ft  Pr.  725.  In  the  case 
at  bar  the  plaintiff  alleges,  as  a  distinct  para- 
graph, that  she  "claims  title  to  said  land, 
under  a  deed,  and  under  the  abstract  of  title 
hereto  annexed,  marked  'Exhibit  A.'"  The 
exhibit  purports  to  be  an  extract  of  four 
deeda  The  first  a  deed  from  Acy  EiVans  to 
Ellery  M.  Brayton,  dated  in  1880;  then  a  deed 
from  Ellery  M.  Brayton  to  Helen  C.  Brayton; 
then  a  deed  from  Helen  C.  Brayton  to  Henry 
H.  Cumming;  and,  lastly,  a  deed  from  Henry 
H.  Chimming  to  plaintiff,  executed  In  1902. 
There  was  no  response  to  this  paragraph,  and 
under  the  pleading  act  of  1893  the  court  ruled 
that  defendant's  failure  to  answer  this  para- 
graph was  an  admission  that  the  plaintiff 
had  prima  facie  title  to  the  land.  The  failure 
to  answer  can  have  no  further  effect  than  a 
direct  admission;  and  what  is  that  admission? 
That  the  plaintiff  has  title  beginning  with  a 
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conyeyanoe  in  1880,  but  under  which  no  po0- 
session  is  alleged.  In  other  words,  that  his 
title  originates  from  a  person  who  is  not  al- 
leged to  have  had  possession,  or  either  a  pa- 
per or  prescriptive  title.  Suppose  that  the 
plaintiff  had  denied  this  paragraph,  the  mere 
introduction  in  evidence  of  the  four  deeds, 
an  abstract  of  which  was  annexed  to  the  peti- 
tion, would  not  have  made  a  prima  facie  case. 
Therefore  the  failure  to  deny  this  paragraph 
could  not  have  the  effect  of  admitting  that 
the  plaintiff  had  title.  It  was  but  an  admis- 
sion that  the  plaintiff  had  the  title  which  she 
alleged,  and  this  was  insufficient  to  cast  the 
burden  on  the  defendant  to  show  title.  The 
court  ruled  otherwise;  and  we  think  this 
ruling  was  erroneous. 

It  is  unnecessary  to  notice  the  various  as- 
signments of  error  set  out  in  the  motion 
for  new  trial  and  the  cross-bill,  for  the  rea- 
son that  the  court  tried  the  case  on  the  as- 
sumption that  the  plaintiff  was  not  required  to 
submit  proof  of  her  title.  We  are  unable  to 
say  whether  the  plaintiff  will  be  able  to  make 
out  a  prima  facie  case;  and,  until  that  is 
done,  it  is  immaterial  as  to  what  was  the 
character  of  the  defendant's  title.  The  rule 
in  actions  for  recovery  of  land  is  that  the 
plaintiff  recovers  on  the  strength  of  his  own 
title,  and  not  on  the  weakness  of  the  title  of 
his  adversary. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEIN,  J.,  whp  did  not  pre- 
side. 

LUMPKIN,  J.  (concurring  specially).  I 
concur  in  the  Judgment  in  this  case.  I  can- 
not concur  in  some  of  the  statements  in  the 
headnotes  and  in  the  opinion.  The  exact 
point  ruled  is  this:  A  plaintiff  brought  an 
action  of  complaint  for  land.  She  alleged 
that  "petitioner  claims  title  to  said  land  un- 
der a  deed  and  under  the  abstract  of  title 
hereto  annexed,  marked  'Exhibit  A.*"  The 
defendant  failed  to  respond  to  this  paragraph 
of  the  petition.  The  court  held  that  such 
failure  was  an  admission  of  title  in  the 
plaintiff,  relieved  her  from  proving  title  to 
the  premises,  and  furnished  a  sufficient  basis 
for  a  verdict,  or  Judgment  in  lieu  of  a  ver- 
dict (the  case  being  submitted  to  the  court 
without  a  Jury).  This  is  held  to  be  error,  and 
the  opinion  of  Presiding  Justice  EVANS  bas- 
es the  ruling  on  the  ground  that  when  the 
petition  alleged  that  the  plaintiff  expressly 
claimed  title  under  a  certain  abstract,  and 
the  abstract  did  not  show  a  prima  facie  title, 
a  failure  to  answer  this  paragraph  of  the 
petition  did  not  operate  as  an  admission  of 
title.  I  think  this  is  clearly  correct  But 
when  the  opinion  goes  further,  and  declares 
that  the  act  of  1893  (which  is  codified  in  sec- 
tion 4961  of  the  Civil  Code  of  1895)  intended 
to  preserve  and  approve  the  old  statutory  or 
"short"  forms  of  petition  which  were  in  the 
Code  of  1882,  at  least  in  regard  to  suits  for 
land,  and  apparently  treats  a  mere  general 
assertion,  if  it  stood  alone,  that  the  plaintiff 


"claims  title,'*  as  good  pleading,  I  am  un- 
able to  concur  in  that  view.  The  Judiciary 
act  of  1799  (Cobb's  Dig.  p.  1135)  declared  that 
all  suits  of  a  civil  nature  "shall  be  by  peti* 
tlon  to  the  court,  which  petition  shall  am- 
tain  the  plaintifiTs  charge,  allegation  or  de- 
mand, plainly,  fully,  and  distinctly  set  forth.** 
It  did  not  require  the  petition  to  be  divided 
into  distinct  paragraphs  and  answered  in  like 
manner;  but  it  did  require  the  defendant  to 
make  his  defense  in  writing,  "which  shall 
plainly,  fully,  and  distinctly  set  forth  the 
cause  of  his  defense.*'  This  did  not  appear  to 
be  a  very  onerous  requirement.  There  had 
been  much  nicety  and  technical  refinement 
in  pleading  in  England;  and  doubtless  the 
lawyers  who  had  been  instructed  in  the  old 
practice  still  raised  numerous  questions  un- 
der the  requirement  of  plainness,  fullness, 
and  distinctness.  At  that  time  there  was  no 
court  for  the  correction  of  errors,  and  the 
rulings  of  the  Judges  of  the  nisi  prius  courts 
were  finaL  These  considerations  probably 
had  some  effect  in  causing  a  demand  for 
uniformity  and  simplicity  in  pleading.  The 
writer  recalls  having  heard  in  his  youth 
some  of  the  old  lawyers,  who  had  grown  up 
and  been  Instructed  under  the  Judiciary  act 
of  1799,  declare  that  the  cry  for  brevity  and 
simplicity  In  lieu  of  plainness  and  distinct- 
ness was  made  to  a  considerable  extent  by 
some  who  found  it  difficult  to  plainly,  fully, 
and  distinctly  write  out  their  client's  cause 
of  action,  and  who  preferred  extreme  brevity, 
though  it  might  involve  obscurity,  to  fullness 
and  distinctness,  though  It  should  produce 
lucidity.  The  writer,  being  of  a  younger* 
generation,  is  unable  to  confirm  or  deny  this 
suggestion,  and  merely  mentions  it  in  pass- 
dug,  without  expressing  an  opinion  in  re- 
gard to  it.  Judge  Nlsbet  said  that  the  act  of 
1799  and  the  practice  under  it  was  approv- 
ed by  the  legal  profession  very  generally, 
though  not  universally.  Phillips  v.  Dodge,  8 
Ga.  65,  56.  Whatever  may  have  been  the 
cause,  there  was  undoubtedly  a  call  for  sim- 
plicity and  brevity.  This  resulted  in  the  pas- 
sage of  the  act  of  1847  (Cobb's  Dig.  p.  490), 
declaring  that  certain  forms  should  be  suffi- 
cient as  a  declaration  in  different  characters 
of  actions  therein  specified.  Of  this  act  I 
take  a  somewhat  different  view  from  th^t 
which  I  understand  to  be  entertained  by 
Presiding  Justice  ^VANS.  He  says  in  his 
opinion:  "While  not  intending  to  repeal  the 
form  of  statement  of  the  cause  of  action  ac- 
cording to  the  rules  of  the  common  law,  the 
statutory  forms  were  allowable  as  a  sub- 
stitute. It  could  hardly  have  been  the  legis- 
lative purpose  to  devise  a  substantially  dif- 
ferent form  of  pleading  so  as  to  require  the 
averment  of  certain  facts,  If  the  petition  was 
formed  after  the  common-law  standard,  and 
excuse  the  averment  of  the  same  facts  if 
the  petition  were  in  the  statutory  form.  Such 
system  would  have  been  confusing,  and  would 
have  led  to  absurdities."  Judge  Nlsbet,  who 
was  en  the  Supreme  Bench  when  the  act  of 
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1847  was  passed,  took  a  different  view  of  it. 
In  Phillips  T.  Dodge,  8  6a.  51,  53,  55,  he  said: 
''So  far  as  I  know,  that  fundamental  rale  of 
pleading,  that  a  party  mnst,  by  clear  and 
distinct  allegations,  bring  himself  within  the 
law  which  regnlates  his  right  to  recover,  has 
by  no  jndge  and  no  court  prior  to  the  act  of 
1847  been  dispensed  with  in  Georgia.  •  *  • 
The  act  of  1847,  then,  repeals  no  law  of  plead- 
ing in  force  prior  to  that  time.  It  gives  to 
parties  simply  a  license  to  use  the  prescrib- 
ed form ;  and,  if  he  elects  to  use  it,  he  shall 
be  protected  in  its  use,  and,  if  he  does  not  he 
is  subject  to  the  act  of  1799,  which  requires 
the  plaintiff  plainly,  fully,  and  distinctly  to 
set  forth  his  cause  of  action."  In  Cameron 
V.  Moore,  10  6a.  S69,  the  same  judge  said: 
**rhe  Legislature  beyond  question  intended  to 
dispense  with  the  common-law  pleadings,  and 
the  pleadings  which  have  grown  up  under 
our  own  statute,  and  to  say  that  in  the  cases 
enumerated  the  form  embodied  in  the  act 
should  be  a  good  declaration.*'  In  Hotch- 
kiss  V.  Newton,  10  6a.  560,  587,  Lumpkin,  J., 
after  referring  to  the  judiciary  act  of  1799, 
said:  **I  view  with  jealousy  any  attempt  to 
improve  it  One  thing  is  certain:  That  any 
effort  heretofore  made  for  this  purpose  has 
been  calculated  to  produce  embarrassment 
and  confusion.  That  system,  founded  upon 
rules  of  great  simplicity  and  comprehensive- 
ness, required  the  parties  to  set  forth  their 
cause  of  action  and-defense  plainly,  fully  and 
distinctly;  and  any  enactment  which  dis- 
penses with  this  experience  will  demonstrate 
to  be  impolitie  in  its  tendency."  The  cap- 
tion of  the  act  of  1847  was:  '*An  act  to 
simplify  and  curtail  pleadings  at  law.**  The 
first  section  declared:  '"That  from  and  after 
the  passage  of  this  act,  the  form  of  a  declara- 
tion for  the  recovery  of  real  estate  and  mesne 
profits  may  be  as  follows,  any  law  usage  or 
practice  to  the  contrary  notwithstanding." 
Then  followed  a  brief  form.  Abbreviated 
forms  for  other  kinds  of  actions  were  also 
given.  It  seems  to  me  that  the  language  of 
the  act  plainly  shows  two  things:  First,  that 
its  leading  idea  was  simplification  and  cur- 
tailment; and,  second,  that  it  recognized 
that  it  was  not  in  accord  with  the  law,  us- 
age, or  practice  which  it  declared  should 
give  way  before  It  It  selected  certain  facts, 
and  declared  that  thereafter  it  should  be 
sufficient  to  allege  them ;  but  such  allegations 
were  not  asserted  to  be  the  same  as  those 
which  had  previously  been  considered  neces- 
sary. These  forms  were  commonly  known 
as  the  "Jack  Jones"  or  "short  forms,"  from 
the  author  of  uie  bill.  They  might  be  called 
the  ne  plus  ultra  of  brief  pleading. 

In  an  action  to  recover  land,  so  far  as  the 
title  or  possession  of  the  parties  was  con- 
cerned, it  was  only  necessary  to  allege  that 
the  defendant  *'is  In  possession  of  a  certain 
tract  of  land  In  said  county  (describing  the 
land),  to  which  your  petitioner  claims  title," 
and  that  the  defendant  refused  to  deliver  the 
land  to  the  plaintiff.    Under  these  forms  the 


genera]  issue  could  be  pleaded*  thus  requiring 
proof  by  the  plaintiff  of  every  allegation 
necessary  to  support  his  ^cause  of  •  action* 
This  plea  was  a  denial  of  the  allegations  in 
the  plaintiff's  declaration,  and  was.  considered 
as  filed  In  all -cases  which  were  "answered 
to"  at  the  first  term.  Code  1882,  §  845& 
It  was  considered  as  filed  if  the  name  of  the 
defendant's  attorney  was  merely  marked  on 
the  docket  at  the  appearance  term.  Solomon 
ft  Son  V.  Creech,  82  6a.  445^  9  S.  E.  165.  On 
this  implied  plea  amendments  could  be  in- 
grafted afterward.  Under  the  act  of  1847,  it 
was  sufilclent  to  merely  allege  that  the  plain- 
tiff claimed  title  to  certain  land,  without  even 
Indicating  the  nature  of  his  claim.  It  was 
found  that  this  gave  the  defendant  little  or  no 
notice  of  the  contention  which  he  had  to 
meet;  and  in  1860  an  act  was  passed  to  re- 
quire the  plaintiff,  in  tills  statutory  form  of 
action  to  recover  land  and  mesne  profits,  to 
annex  an  abstract  of  title  relied  upon  for 
such  recovery.  Acts  1860,  p.  43;  Code  1882,  f 
3401.  The  plaintiff  was  held  to  be  confined 
to  the  abstract  of  title  so  annexed;  Irat  it 
could  be  amended.  Carter  v.  6reer,  72  6a. 
897;  Lee  v.  Houston,  120  6a.  529,  48  S.  B. 
129.  It  might  have  been  supposed  that  an  ab- 
stract thus  required  to  be  annexed  became  a 
part  of  the  plaintiffs  case  set  out  by  his 
pleadings,  and  that  it  would  be  necessary  for 
the  allegation  of  claim  and  the  abstract  an- 
nexed, when  taken  together,  to  show  at  least 
a  prima  facie  ownership  or  right  to  the  pos- 
session of  the  land.  But  it  was  held  that 
the  object  of  the  abstract  was,  not  to  show 
title  in  the  plaintiff  on  the  face  of  the  plead- 
ings, but  only  to  give  notice  of  what  was  to 
be  relied  on  at  the  trial ;  and  that  an  action 
of  complaint  for  land  could  not  be  dismissed 
on  demurrer  because  the  allegation  and  ab- 
stract attached  did  not  show  a  title.  Tonn 
V.  Pittman,  82  6a.  637,  9  S.  B.  667.  Under 
these  brief  forms  of  pleading,  the  defendant 
was  not  put  on  notice  definitely  of  what  was 
the  right  or  cause  of  action  of  the  plaintiff, 
and  therefore  could  not  be  expected  to  make 
definite  denial  of  any  particular  fact  or 
element  which  might  be  necessary  to  the 
plaintlfTs  case.  The  plaintiff  claimed  gener- 
ally, and  the  defendant  denied  generally. 
The  plaintiff  had  to  Introduce  evidence  to 
establish  everything  necessary  to  make  out 
Iiis  cause  of  action.  It  was  frequently  found 
that  many  of  the  elements  essential  to  the 
plaintiff's  case  were  not  in  reality  denied  or 
controverted.  Nevertheless  he  was  compelled 
to  Introduce  evidence  to  prove  all  of  them,  and 
the  defendant  took  the  chances  of  advantage 
which  might  arise  from  objection  to  what- 
ever evidence  might  be  offered.  Much  time 
was  consumed,  and,  after  the  plaintiff  had 
closed,  it  was  often  ascertained  that  the  de- 
fendant did  not  really  deny  or  controvert  a 
large  part  of  what  the  plaintiff  liad  thus  been 
required  to  prove,  but  only  a  few  points  were 
really  In  Issue.  Moreover,  with  the  liberal 
rule  of  amending  prevailing  in  this  state  un- 
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der  various  acts,  and  the  ability  to  begin  or 
defend  an  action  by  such  pleading  as  has  been 
referred  to  above,  it  became  common  to  build 
onto  such  a  foundation  by  amendment  while 
the  trial  was  in  progress,  and  a  continu- 
ance was  often  necessary,  thus  causing  a 
waste  of  the  time  during  which  the  trial  had 
already  progressed.  Other  objectionable  re- 
sults arose  from  the  employment  of  these 
short  forms.  At  last  a  reaction  set  In.  First 
came  the  act  of  1887  (page  64),  and  then  In 
1893  an  act  was  passed,  the  caption  of  which 
was,  "An  act  to  regulate  the  method  of  plead- 
ing in  civil  actions  commenced  by  petition  in 
the  courts  of  this  state,  and  for  other  pur- 
poses." It  declared  "that  in  all  civil  actions 
commenced  by  petition  in  any  of  the  courts 
of  this  state,  the  plaintiff  shall  set  forth 
his  cause  of  action  in  orderly  and  distinct 
paragraphs  numbered  consecutively ;  *  *  * 
that  in  all  such  cases,  when  the  defendant 
desires  to  make  a  defense,  by  plea  or  other- 
wise, he  sball  therein  severally  and  dis- 
tinctly answer  each  paragraph  of  the  plain- 
tiff's petition,  and  shall  not,  as  heretofore 
practiced  in  this  state,  file  a  mere  general 
denial  commonly  known  as  the  plea  of  gen- 
eral issue;  •  •  •  that  any  averment  dls- 
Unctly  and  plainly  made  In  the  plaintiff's 
petition,  which  Is  not  denied  by  the  defends 
ant's  answer,  shall  be  taken  as  prima  facie 
true,  unless  the  defendant  states  in  his  an- 
swer that  he  can  neither  admit  nor  deny  such 
averment  because  of  the  want  of  sufficient  in- 
tormation ;  •  •  •  that  all  laws  and  parts 
of  laws  in  conflict  with  this  act  be  and  the 
same  are  hereby  repealed,"  Acts  1893,  p. 
56.  In  1895  another  act  was  passed  which 
provided  that,  if  the  plaintiff  should  file  a 
petition  with  an  affidavit  attached  thereto, 
••that  the  facts  stated  in  the  petition  are 
true  to  the  best  of  his  knowledge  and  belief," 
the  defendant  shall  in  like  manner  verify  any 
plea  or  answer.  Acts  1895,  p.  44.  During 
these  alterations  in  the  law  there  had  re- 
mained in  the  Code  the  requirement,  derived 
from  the  act  of  1799,  that  the  petition  should 
fully,  plainly,  and  distinctly  set  forth  the 
plaintiff's  charge,  ground  of  complaint,  and 
demand;  but  for  a  while  the  act  of  1847  de- 
clared certain  forms  sufficient,  notwithstand- 
ing any  previous  law  or  practice  to  the  con- 
trary. In  1895  a  new  codification  was  made. 
It  contained  the  declaration  from  the  act  of 
1799  referred  to,  the  act  of  1893,  and  that 
of  1895,  but  omitted  the  "short"  forms  which 
had  been  made  sufficient  under  the  act  of 
1847,  and  had  been  embodied  in  the  Ck>de  of 
1882.  Civ.  Code  1895.  88  4960,  4961,  4965. 
The  Code  of  1895  was  adopted  as  statute 
law ;  and  it  seems  to  me  to  be  a  plain  infer- 
ence that  the  omission  of  these  forms  was  a 
strong  indication  that  the  Legislature  in- 
tended to  repeal  entirely  the  act  of  1847. 
If  any  form  of  allegation  in  some  particular 
action  la  sufficient  to  meet  the  requirements 
of  plainly,  fully,  and  distinctly  setting  forth 
the  cause  of  action  in  orderly  and  distinct 


paragraphs,  it  is  because  It  measures  up  to 
the.  provisions  of  the  law  as  it  now  stands, 
and  not  because  it  was  contained  in  the  act 
of  1847,  or  in  the  Code  prior  to  the  act  of 
1893,  or  because  there  is  an  implied  approval 
of  the  old  form  in  the  new  law.  An  allega- 
tion is  not  ipso  facto  sufficient  now  because 
it  was  in  the  forms  of  1847;  nor  did  its  in- 
clusion in  that  act  ipso  facto  condemn  it 
The  allegation  is  simply  to  be  tested  by  a 
different  rule,  and  its  sufficiency  to  be  deter- 
mined otherwise  than  by  mere  legislative 
"short  forms."  In  section  4963  of  the  CUvil 
Code  of  1895,  codified  from  the  act  of  1887, 
it  is  declared  that  "in  actions  for  the  re- 
covery of  land  the  plaintiff  must  attach  an 
abstract  of  title."  And  see  section  5002,  Civ. 
Code  1895.  Certain  forms,  including  the  fic- 
titious action  of  ejectment,  but  not  inclad- 
ing  the  short  forms  of  1847,  are  preserved. 
Civ.  Code  1895,  §  4972.  Section  4934  refers 
to  thfe  forms  of  verdict,  not  to  what  would 
be  sufficient  pleading. 

Applying  the  well-known  method  of  con- 
struing statutes,  here  was  the  old  law  of 
1847,  which  declared  what  would  suffice  to 
meet  the  requirement  of  setting  out  a  cause 
of  action;  here  were  the  evils,  a  few  of 
which  I  have  pointed  out  above;  and  here 
was  the  remedy  applied  by  dropping  those 
forms  entirely  as  having  a  statutory  approv- 
al, returning  to  the  demand  for  plainness, 
fullness,  and  distinctness,  prescribing  that 
the  cause  of  action  should  be  alleged  in  ord- 
erly and  separate  paragrraphs,  requiring  that 
there  should  be  attached  to  a  suit  for  land 
an  abstract  of  the  title  relied  on,  and  pre- 
suming admission  on  the  part  of  the  defend- 
ant as  to  any  averment  distinctly  and  plainly 
made  and  not  denied.  I  cannot  agree,  in  the 
light  of  the  history  of  the  laws  on  the  sub- 
ject of  pleading  In  this  state,  and  of  the  re- 
quirement of  the  law  as  It  now  stands,  that 
It  was  intended  to  preserve  or  approve  the 
old  short  forms  as  being  per  se  sufficient. 
The  new  law  is  a  good  law.  It  saves  much 
time,  and  seeks  to  reach  definite  issues  of 
fact,  and,  as  far  as  possible,  to  eliminate  the 
irrelevant  from  the  trial  before  the  Jury. 
The  irrelevant  In  a  trial  tends  to  obscure 
the  truth.  I  think  such  a  law  ought  to  be 
complied  with,  and  the  courts  should  enforce 
it  to  secure  the  excellent  purpose  for  which  it 
was  passed,  neither  with  ovemice  technical- 
ity, nor  so  liberally  as  to  injure  its  efficiency. 
To  return  to  the  hazy  pleading  of  1847,  as 
sufficient  to  meet  the  definite  requirement 
of  the  law  as  It  stands  in  the  Code  of  1895, 
seems  to  me  to  be  a  step  backward.  See 
Hlght  V.  Barrett,  94  Ga.  792-795,  21  S.  E. 
1008.  Under  the  present  law  regulating 
pleading,  If  one  sues  to  recover  land  (not 
using  the  fictitious  form  of  an  action  of 
ejectment),  the  petition  with  the  abstract  at- 
tached must  make  out  at  least  a  prima  fade 
case  of  title  or  right  of  possession.  If  the 
plaintiff  has  not  title  enough  or  sufficient 
right  of  possession  to  make   out  a  prima 
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facie  case  on  paper  by  ex  parte  allegations, 
or  abstract,  or  both,  surely  he  should  not  be 
allowed  to  come  into  court  and  cause  the 
expense  of  a  jury  trial  for  nothing.  Exces- 
sive technicalities  were  the  first  evil.  Later 
followed  pleadings  which  offered  opportunity 
for  legal  **shootlng  in  the  dark" ;  and  finally 
came  the  present  system,  which  looks  to  sub- 
stance rather  than  to  cobweb  like  technical 
formulas,  but  requires  a  plaintiff  to  plainly, 
fully,  and  distinctly  set  out  a  case — a  real, 
substantial  case — before  the  defendant 
should  be  compelled  to  prepare  to  rebut  by 
evidence  an  undisclosed  or  half-disclosed 
cause  of  action.  One  definition  of  the  word 
••claim"  often  given  is:  "A  challenge  of  the 
ownership  of  a  thing  which  Is  wrongfully 
withheld  from  the  possession  of  the  claim- 
ant" Bouvier's  Law  Diet  word  ••Claim." 
Among  other  definitions  In  the  Standard  Dic- 
tionary (which  is  dted  by  my  learned  Broth- 
er) are :  **To  lay  claim  to;  assert  a  right  of 
o.wnership  of."  •*To  claim"  may  perhaps  some^ 
times  be  used  as  meaning  to  be  entitled  to; 
but  its  more  ordinary  signification  is  to  de- 
mand on  the  ground  of  right,  or  to  lay  claim 
to  a  thing;  to  ask  for,  or  seek  to  obtain,  by 
virtue  of  authority,  right,  or  supposed  or  as- 
serted right;  and  colloquially,  to  assert,  to 
maintain.  See  Webster's  International  Dic- 
tionary; Century  Dictionary;  Standard  Dic- 
tionary. To  substitute  for  ••claims"  some  of 
its  definitions,  suppose  that  the  plaintiff 
should  allege  that  he  ••challenges  the  owner- 
ship" of  the  land  held  by  the  defendant, 
without  showing  any  right  to  do  so,  or  that 
he  *'lays  claims"  to  the  land,  or  that  he  ••de- 
mauds  the  land  on  the  ground  of  right,  or 
supposed  right,"  would  this  alone  be  suf- 
ficient? Suppose  that  the  plaintiff  alleges 
merely  that  he  **claims"  the  land,  and  verifies 
his  petition,  must  the  defendant  deny  on 
oath  that  the  plaintiff  ••claims"  title,  or  else 
admit  that  he  has  title?  A  conscientious  de- 
fendant might  hesitate  to  thus  deny  that  the 
plaintiff  ••claims"  title,  though  absolutely 
denying  that  he  has  title.  Again,  suppose 
that  the  plaintiff  on  the  witness  stand  should 
propose  to  swear  that  he  "challenges  the  de- 
fendant's title  and  possession  as  wrongful," 
aside  from  the  question  of  proving  title  to 
land  by  parol,  would  that  suffice?  Or  that 
he  ••demands  a  recovery,"  or  that  "he  asserts 
title?" 

Implied  admissions  by  not  answering  a 
paragraph  would  not  apparently  be  broader 
than  actual  admission  of  the  allegation.  Sup- 
pose in  a  claim  case  the  claimant  should 
swear,  not  that  he  Is  the  owner  of  the  prop- 
erty levied  on,  but  merely  that  he  ••claims" 
it,  would  such  an  affidavit  stand  the  test  of  a 
demurrer?  Or  suppose  one  who  seeks  to 
bring  a  case  to  this  court  by  pauper  affidavit 
should  not  swear  that  he  cannot  pay  the 
costs  or  give  bond,  but  merely  that  he 
••claims"  inability  to  do  so,  or  that  a  plain- 
tiff should  simply  allege  that  he  •claims"  that 
the  defendan  tls  indebted  to  him,  In  a  certain 
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amount,  without  showing  how,  would  that  be 
good  pleading?  It  is  unnecessary  to  discuss 
whether  such  an  allegation,  if  unchallenged, 
would,  as  pleading,  support  a  recovery,  or 
whether  it  is  merely  irregular  and  may  be 
perfected  by  amendment  or  cured  by  verdict, 
or  Is  wholly  Inadequate,  or  whether  general 
or  special  demurrer  is  the  proper  mode  of 
raising  the  point  Nor  is  it  necessary  to  now 
determine  whether.  If  the  petition  contained 
a  positive  allegation  that  the  plaintiff  has 
the  title,  or  is  the  owner  in  fee  of  the  land, 
or  like  averment,  this  would  suffice,  though 
the  abstract  did  not  Itself  show  a  title.  That 
question  is  not  presented  in  this  case.  What 
I  am  now  urging  is  that  an  allegation  alone 
that  the  plaintiff  ••claims"  title  is  not  good 
pleading,  and  cannot  stand  when  properly 
challenged.  I  agree  that  the  petition  in  this 
case  was  Insufficient;  but  I  cannot  agree  to 
the  position  or  intimation  that  if  the  petition 
had  been  more  indefinite  than  it  was  and  had 
alleged  that  the  plaintiff  ••claims"  title,  with- 
out showing  any  title  on  which  to  base  the 
claim,  that  would  have  been  good  pleading, 
or  that  a  bad  allegation  that  one  "claims  ti- 
tle" Is  a  good  allegation  that  be  has  title. 

The  case  of  Marshall  v.  Shaffter,  32  Cal. 
176,  is  relied  on  as  authority.  Of  that  case 
several  remarks  may  be  made.  (1)  The  point 
was  not  raised  by  demurrer,  or  motion,  or 
otherwise  during  the  trial  of  the  case  In 
which  the  allegation  was  made ;  but,,  when 
the  Judgment  was  afterwards  pleaded  as  an 
estoppel,  the  sufficiency  of  the  pleadings  to 
put  the  title  in  issue  was  questioned.  It  was 
thus  an  attack  or  construction  after  judg- 
ment (2)  The  allegation  there  involved  was 
much  stronger  than  a  mere  statement  that 
the  plaintiff  claimed  title.  The  plaintiff  al- 
leged that  on  a  certain  day  he  •*waa  pos- 
sessed of  certain  lands  therein  described, 
which  said  premises  the  said  plaintiff  claims 
in  fee  simple  absolute";  and,  also,  that  he 
"being  so  possessed  thereof,  and  being  so  the 
owner  thereof  as  aforesaid,"  the  defendant 
entered,  ejected  him,  and  unjustly  withheld 
the  possession  from  him.  Both  of  these 
statements  were  considered  together  as  mak- 
ing out  an  allegation  of  title.  32  Cal.  190, 
191.  In  the  concurring  opinion  of  Sawyer,  J., 
it  is  stated  that  the  plaintiff  alleged  that  ••he 
was  possessed  of*'  the  land  in  controversy, 
••with  the  appurtenances,  •  •  •  which  said 
premises  the  said  plaintiff  claims  in  fee  sim- 
ple absolute,  and  the  said  plaintiff  being  so 
possessed  thereof,  and  being  so  the  owner 
thereof,  as  aforesaid,  the  said  defendant  aft- 
erwards" entered  Into  said  premises  and 
ejected  the  plaintiff.  (3)  No  such  statute  as 
that  of  this  state  was  being  construed,  but 
apparently  the  general  allegation  of  title  and 
the  general  issue  or  general  denial  were  suffi- 
cient 32  Cal.  190.  (4)  In  the  concurring 
opinion  of  Sawyer,  J.  (32  Cal.  199,  200),  it 
was  said  that  ••this  is,  at  least  as  clear  an 
allegation  of  title  as  that  contained  in  the 
statutory  form  of  a  petition  in  an  action  for 
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the  recovery  of  land  !n  Georgia."  And  he 
also  said  that  in  the  former  suit  the  defend- 
ant set  np  title  as  well  as  the  plaintiff,  and 
thus  title  was  clearly  put  in  issue.  It  would 
be  a  little  odd  if  the  "short  form,"  which  was 
made  permissible  in  this  state  by  the  act  of 
1847  alone,  should  be  used  to  support  in  part 
a  decision  in  California  upholding  such  an 
allegation,  without  the  aid  of  a  statute^  and 
then,  after  the  repeal  of  the  act  of  1847  in 
this  state,  if  the  allegation  should  neverthe- 
less be  sustained  by  the  California  decision. 
I  am  authorized  to  state  that  Chief  Justice 
FISH  concurs  with  me  in  the  views  above 
expressed. 


(3  Ga.  App.  6S4) 
RILEY 


v.    STATE.    (No.   90a) 


(Court  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

1.  Cbimiral  Law— New  Tbial. 

The  judgment  refusing  a  new  trial  is  not, 
for  any  reason  assigned,  erroneous. 

2.  Same— iNSTBUcnoNS. 

In  the  absence  of  a  written  request  for 
fuller  instruction,  the  charge  upon  the  subject 
of  reasonable  doubt  is  net  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Oiminal  Law,  §2005.] 

3.  Homicide— JusniriABLE  Homicide. 

To  instruct  the  jury  that,  as  applied  to 
this  case,  justifiable  homicide  means  self-defense 
against  one  who,  by  violence  or  surprise,  mani- 
festly intends  or  endeavors  to  commit  a  felony 
on  the  person,  is  not  error,  where  it  appears, 
as  in  this  case,  that  it  was  uncontradicted  that 
the  assault  was  made,  as  contended  by  the  de- 
fendant himself,  in  defense  either  of  his  own 
person  or  that  of  his  wife.  For  that  reason 
the  language  used  was  not  an  intimation  of 
opinion  upon  the  evidence  by  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  614r-617.] 

4.  Same. 

The  jury  were  properly  instructed  that  one 
can  derive  no  benefit  from  the  principles  of 
self-defense,  if  it  appears  that  he  himself  pro- 
voked the  difiiculty  and  himself  created  the  nec- 
essity to  defend. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §S  145-150,  614-617.] 

(Syllabus  by  the  Ck)urt) 

Error  from  Superior  Court,  (Campbell  Comi- 
ty;  W.  O.  Worrill,  Judge. 

Henry  Riley  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

J.  F.  Golightly,  for  plaintiff  in  error.  Wm. 
Schley  Howard,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(3  Ga.  App.  510) 

GRAVES  V.  RIVERS.    (No.  737.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  190a) 

1.  Trial— Mistrial. 

The  verdict  for  $10,000  against  the  defend- 
ant was  fully  authorized  by  the  evidence. 
There  was  no  error  in  refusing  to  grant  a  mis- 
trial because  the  plaintiff's  mother  fainted  dur- 
ing the  argument  of  the  case,  especially  in  view 
of  the  instruction  by  the  court  to  the  jury  not 
to  allow  this  incident  to  influence  them. 


2.  New  TBiAL—GBOuirDS— Bbeacr  of  BIab- 

BIAQE   PbOMISB. 

That  a  marriage  was  solemnized  between 
the  plaintiff  and  the  defendant  subsequently  to 
the  trial  and  judgment  is  not  ground  for  motion 
for  new  trial,  and  was  properly  disregarded  by 
the  trial  judge. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  FayettevUle;  W. 
B.  Hollingsworth,  Judge. 

Action  by  S.  J.  Rivers  against  J.  M.  Graves 
for  breach  of  marriage  promise  and  seduc- 
tion. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

A.  O.  Blalock  and  J.  F.  Ctollghtly,  for  plain- 
tiff in  error.  J.  W.  Wise,  for  defendant  In 
error. 

RUSSELL^  J.    Judgment  affirmed. 


(8  GfL  App.  509) 
SMITH  v.   STATE.    (No.  e04.) 
(Ck>urt  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

1.  Cbiminal  Law— Denial  or  Nbw  Tbiait- 
Review. 

The  evidence  in  behalf  of  the  defendant 
would  have  fully  authorized  an  acquittal,  but 
the  evidence  for  the  witnesses  for  the  state 
warranted  a  conviction,  and,  the  credibility  of 
the  witnesses  lieing  exclusively  for  the  juiy,  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  new  trial. 

[Eid.  Note.— For  cases  in  uoint,  see  Ont  Dig. 
vol.  15,  Criminal  Law,  §f  2297,  2298.] 

2.  Same— AppEAir-ExcEPnoNS. 

An  exception  that  the  court  by  certain 
language  used  in  the  presence  of  the  jury  in- 
timated an  opinion  as  to  the  evidence  is  not 
included  withm  the  general  exception  that  the 
finding  complained  of  is  contrary  to  law. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  15,  Criminal  Law,  {  2671.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fannin  Coun- 
ty ;  Geo.  F.  Gober,  Judge. 

Tayne  Smith  was  convicted  of  a  misde- 
meanor, and  brings  error.    Affirmed. 

C.  H.  Griffin,  T.  A.  Brown,  and  O.  R. 
Dupree,  for  plaintiff  in  error.  B.  F.  Simpson, 
Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  (now  plain- 
tiff in  error)  was  convicted  of  misdemeanor. 
There  was  a  total  variance  In  the  testimony 
for  the  state  and  that  in  behalf  of  the  de- 
fendant. There  was  evidence  which  would 
have  fully  authorized  the  jury  to  acquit  the 
defendant  Other  evidence  fully  warranted 
the  verdict  of  guilty,  which  was  rendered.  In 
this  state  of  the  case  there  Is  nothing  for  this 
court  to  review.  The  jury  simply  exercised 
their  right  of  preference  in  determining 
which  were  the  more  credible  witnesses.  It 
Is  a  case  of  conflicting  testimony,  and  there 
is  no  arbiter  to  decide  the  conflict  except  the 
jury.  We  have  so  often  stated  that  this 
court  is  without  jurisdiction  to  determine  is- 
sues of  fact  that  it  seems  unnecessary  to  even 
refer  to  the  subject 
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2.  In  the  brief  of  the  evidence  approved  by 
the  trial  Judge  there  appear  certain  ques- 
tions asked  by  the  judge  and  the  answers 
thereto.  Ck>mplaint  is  made  in  the  brief  of 
the  plaintiff  in  error  that  the  judge  violated 
the  spirit  of  section  4334  of  the  Civil  Code  of 
1895,  and  the  decision  of  this  court  in  the 
case  of  Rouse  v.  State,  2  Ga.  App.  184,  58 
S.  B.  416,  and  other  decisions,  by  Intimating 
his  opinion  by  means  of  questions  which  dis- 
paraged the  defendant's  witnesses,  and  tend- 
ed to  prejudice  the  Jury  against  their  testi- 
mony. There  is  no  assignment  of  error  pre- 
sented by  the  mere  Incorporation  of  these 
questions  and  the  answers  thereto  In  the 
brief  of  the  evidence.  For  this  court  to  con- 
sider whether  the  language  used  by  the  judge 
in  propounding  the  questions  quoted  In  the 
brief,  a  special  exception  should  have  been 
taken  thereto,  and  a  distinct  assignment  of 
error  presented.  This  court  cannot,  under 
the  general  assignments,  such  as  appear  In 
the  motion  for  new  trial  in  this  case  (that  the 
verdict  was  contrary  to  law  and  contrary  to 
evidence),  consider  the  conduct  of  a  trial 
judge.  It  requires  a  special  assignment  of 
error  and  a  direct  exception  to  present  for 
the  consideration  of  this  court  conduct  of  a 
trial  judge  which  is  claimed  to  be  prejudicial 
to  the  rights  of  a  party  to  a  cause.  We  are 
therefore  unable  to  consider  the  point  which 
counsel  for  the  plaintiff  in  error  attempts 
to  raise  in  his  brief.  As  held  in  previous  de- 
cisions, the  only  effect  of  Including  such  mat- 
ter in  the  brief  of  evidence  \n.  the  form  in 
which  it  is  presented  in  the  present  record 
would  be  to  work  a  dismissal  of  the  writ  of 
error,  or  an  affirmance  of  the  judgment 

Judgment  affirmed. 


(3  6a.  App.  504) 

ROWB  v.  SAM  WEICHSELBAUM  00.    (No. 

558) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

1.  W.arr  of  Error— Review— Presumptions— 
Order  Granting  New  Trial. 

Where  it  does  not  appear  on  which  flrroimd 
of  a  motion  for  new  trial  a  first  new  trial  is 
granted,  this  court  will  presume,  where  it  ap- 
pears that  a  different  verdict  could  lej^ally  have 
been  awarded  (regardless  of  the  reasons  assigned 
by  the  court  for  this  judgment),  that  the  new 
trial  was  properly  granted. 

[Ed.  Note. — For  cases  in  point,  sep  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Hi  3772-3776.] 

2.  Election  of  Remedies— Etfect. 

One  whose  personal  property  has  been 
wrongfully  withheld  or  converted  by  another 
may  proceed  by  trover  to  recover  it,  or  he  may 
waive  the  tort,  adopt  the  transaction,  and  treat 
the  wrongdoer  as  nis  debtor  for  the  purchase 
price.  After  he  has  made  Ids  election  and  has 
sued  out  an  attachment  for  the  purchase  moii> 
oy,  and  purchased  the  property  thereunder,  he 
rannot  be  heard  to  deny  that  the  property  has 
been  the  property  of  the  wrongdoer.  Where 
one  has  the  right  to  elect  between  two  incon- 
sistent remedies,  the  election  once  made  is  ir- 
rpvooable,  and  the  reasons  for  the  election  are 
irrelevant  in  any  proceeding  subsequently  had 
with  reference  to  the  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Election  of  Remedies,  §S  2,  16.] 


a  Same— Estopped— Equitabub    BsTOPPBir- 
•Grounds  ot. 

One  who  has  elected  to  waive  the  tort, 
and  to  treat  one  as  purchaser  who  has  wrongs 
fally  converted  his  property,  is  not  thereby  es- 
topped to  assert,  in  defense  of  an  action  of  trov- 
er, title  derived  from  a  sale  of  the  property, 
under  the  proceedings  instituted  by  him  to  col- 
lect his  debt,  although  except  for  his  election 
he  might  have  asserted  a  different  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  §  16.] 

4.  Same. 

Where  one  who  buys  a  mule  from  an  agent 
of  the  true  owner  in  ignorance  of  such  owner- 
ship and  in  the  belief  that  the  mule  is  the  prop- 
erty of  the  agent,  the  title  of  the  purchaser, 
though  inferior  to  that  of  the  true  owner,  aa- 
serted  by  trover,  would  be  superior  to  the  title 
of  such  owner,  if  subsequently  to  the  conver- 
sion the  latter  elected  to  proceed  by  attachment 
for  the  purcliase  money  against  his  bailee,  and 
thereafter  recognized  the  wrongdoer  as  the  own- 
er by  purchasing  the  property  when  sold  under 
the  attachment.  The  title  derived  at  sheriff's 
sale  under  the  attachment  would,  however,  be 
superior  to  that  derived  from  the  agent  of  one 
whose  principal  himself  had  no  title  to  the  prop- 
erty in  question  at  the  time  of  the  levy  of  the 
attachment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Election  of  Remedies,  |  16.] 

(SylUbus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.H. 
Burch,  Judge. 

Action  by  J.  W.  Rowe  against  the  Sam 
Welch&elbaum  Company.  There  was  a  ver- 
dict for  plaintiff,  and  defendant's  motion  for 
a  new  trial  having  been  granted,  plaintiff 
brings  error.    Affirmed. 


J.  S.  Adams,  for  plaintiif  in  error. 
Wade,  for  defendant  In  error. 


P.U 


RUSSELL,  J.  Rowe  brought  an  action  of 
trover  and  bail  against  Sam  Welchselbaum 
Company.  The  plaintiff  elected  to  take  a 
money  verdict,  and  a  verdict  was  rendered 
against  the  defendant  for  $200,  with  Inter- 
est Upon  the  defendant's  motion  the  trial 
Judge  granted  a  new  trial,  and  thereupon 
the  plaintiff  excepted.  A  new  trial  waa 
granted  "solely  upon  the  ground  that  the  af- 
fidavit and  purchase  money  proceeding  based 
thereon,  instituted  by  Sam  Welchselbaum 
Company  against  W.  L.  Moye,  should  be 
tried  as  an  admission  capable  of  explanation, 
and  not  as  an  estoppel,  and  that  said  admis- 
sion was  fully  explained  by  the  evidence  at 
the  trial." 

1.  In  view  of  the  positions  assumed  by 
counsel  for  both  parties  In  their  briefs,  that 
the  grant  of  a  new  trial  in  this  case  does  not 
faH  under  the  well-established  rule  that  the 
first  grant  of  a  new  trial  by  the  presiding 
judge  will  not  be  disturbed  unless  it  appears 
that  there  was  a  manifest  abuse  of  discre- 
tion, we  will  proceed  to  determine  the  points 
raised  by  the  order  granting  a  new  trial  as 
appears  from  the  reason  giveti  la  the  Judg- 
ment of  the  court,  above  quoted. 

This  case  could  hardly  be  said  to  fail  un- 
der the  rule  laid  down  in  Allen  v.  Schwei- 
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gert,  113  Ga.  70,  38  S.  E.  397,  In  which  It  Is 
held  that  where  there  are  several!  grounds  In 
a  motion  for  a  new  trial,  and  it  is  granted  on 
one  ground  only,  all  grounds  of  the  motion 
except  the  one  upon  which  the  new  trial  is 
granted  should  be  considered  as  overruled; 
for  this  motion  is  based  only  upon  the  given 
ground,  and  the  statement  of  the  Judge  Is 
more  in  the  nature  of  his  reason  for  granting 
a  new  trial,  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  than  a  ruling 
upon  any  one  of  the  grounds  or  a  decision 
based  upon  a  special  ground.  If  the  judge 
had  stated  that  he  granted  a  new  trial,  ei- 
ther because  the  verdict  was  contrary  to  law 
or  because  contrary  to  evidence,  or  If  there 
had  been  special  grounds,  and  he  had  based 
his  decision  upon  one  of  them,  the  rule  in  the 
Allen  Case  would  apply.  In  this  case  we 
can  only  speculate  as  to  the  ground  upon 
which  the  Judge  based  his  decision,  and  we 
would  be  justified  in  holding  that,  where  it 
does  not  appear  oh  what  ground  the  pre- 
siding judge  granted  a  first  new  trial,  this 
court  will  presume  that  he  acted  on  suffi- 
cient grounds,  unless  something  to  the  con- 
trary appears.  From  the  language  used  by 
the  court  in  the  order  granting  a  new  trial 
it  can  be  inferred  that  on  the  former  trial 
the  evidence  as  to  the  afl&davit  and  the  at- 
tachment for  purchase  money  was  treated  by 
the  court  as  showing  an  estoppeL  If  this 
is  true,  the  court  evidently  granted  a  new 
trial  because  he  considered  the  verdict  con- 
trary to  law,  or,  more,  probably,  the  new 
trial  was  granted  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence,  because  the 
concluding  portion  of  the  reason  assigned  by 
the  judge  for  his  judgment  is  that  ''said  ad- 
mission was  fully  explained  by  the  evidence 
at  the  trial."  As  the  case  is  to  be  tried 
again,  we  shall  proceed  to  rule  upon  the 
point  which  counsel  for  both  parties  insist 
to  be  controlling. 

2.  The  plaintiff  in  the  court  below  put  in 
evidence  the  record  of  a  judgment  taken  by 
the  Weichselbaum  (Company  on  an  attach- 
ment against  W.  L.  Moye  for  the  purchase 
price  of  the  mule  involved  In  the  present  con- 
troversy, and  proved  that  the  Weichselbaum 
Ck)mpany  bought  the  mule  at  sheriff's  sale 
under  the  judgment  Counsel  for  the  defend- 
ant in  error  contends  that  its  action  in  suing 
out  the  attachment  and  in  buying  the  prop- 
erty constitutes  an  admission  which  is  not 
conclusive,  and  which,  even  when  made  under 
oath,  may  be  disproved  by  other  testimony; 
and  that,  where  an  admission  is  made  by  mis- 
take, the  party  is  relieved  from-  the  conclu- 
sive effect  We  hold  that  the  evidence  In- 
troduced upon  this  subject  should  not  be 
treated  as  a  teclmlcal  estoppel,  nor  can  It  be 
considered  as  an  admission.  The  point  is 
made  by  counsel  for  defendant  in  error  that 
it  should  not  be  treated  as  an  estoppel  be- 
cause that  issue  was  not  raised  by  the  plead- 
ings. General  estoppels  are  not  available  un- 
less q;>ecially   pleaded.     In   this  action   (In 


which  the  plaintiff  proceeded  by  trover),  from 
the  very  nature  of  the  action,  the  question 
could  not  be  presented  in  the  petition.  And 
the  plaintiff  could  not  by  demurrer  have  tak- 
en advantage  of  an  estoppel,  because  the  an- 
swer of  the  defendant  disclosed  nothing  with 
reference  to  the  attachment  Our  ruling  that 
the  doctrine  of  estoppel  does  not  enter  Into 
this  case  is  based  upon  the  well-settled  prin- 
ciple embodied  in  Civ.  Code  1885,  §  5150,  and 
announced  in  numerous  decisions,  that  the 
admission  made  in  judido  or  other  admis- 
sions must  be  one  upon  which  the  opposite 
party  has  acted,  either  to  his  own  injury  or 
to  the  benefit  of  the  person  making  the  ad- 
mission. See  Brice  v.  Shefiield,  121  Ga.  21Q, 
48  S.  E.  925;  Burk  ▼.  Hill,  119  Ga.  39,  45 
S.  E.  732 ;  American  Freehold  Co.  y.  Walker, 
119  Ga.  343,  46  S.  E.  426.  And  yet,  although 
the  action  of  Weichselbaum  Company  in  tak- 
ing out  the  attachment  is  not  an  estoppel  so 
far  as  Rowe  is  concerned  (though  it  would 
be  an  estoppel  as  to  W.  L.  Moye),  because 
Rowe  did  not  buy  the  property  on  the  faith 
of  Weichselbaum  Company's  action,  and 
Rowe  was  not  a  party  to  the  attachment 
proceeding,  still  it  cannot  be  considered  as 
an  admission  subject  to  explanation  so  aa  to 
allow  Weichselbaum  Company  to  repudiate 
its  action  in  taking  out  the  attachment  or  to 
assert  any  other  title  than  that  derived  by 
virtue  of  the  sheriff's  sale  under  the  attach- 
ment Weichselbaum  Company,  having  acted 
with  knowledge  of  the  facts  when  it  sued 
out  the  attachment,  will  not  be  heard  to  set 
up  a  mistake  of  law,  for  it  Is  presumed  to 
know  the  law,  but  it  is  not  estopped  to  set 
up  title  derived  from  the  sheriff's  sale.  Its 
title  mfty  or  may  not  be  superior  or  paVa- 
mount  to  that  of  Rowe,  dependent  upon  the 
view  taken  of  the  evidence  by  the  jury  upon 
another  trial.  If  the  doctrine  of  estoppel  en- 
tered into  the  case,  Weichselbaum  Company 
would  be  precluded  from  asserting  title,  and 
the  case  would  then  fall  under  the  decision 
in  Hamilton  v.  Williford,  90  Ga.  210,  15  a 
E.  753 ;  but  there  is  no  evidence  in  the  case 
that  the  Weichselbaum  Company  has  done 
any  act  or  made  any  admission  which  pre- 
cludes it  from  asserting  title  under  its  pur- 
chase from  Mrs.  A.  I.  Moye.  It  Is  precluded 
from  asserting  title  derived  Immediately 
from  her,  because  of  its  own  election  to  dis- 
rega^rd  this  title.  An  election  once  made  with 
knowledge  of  the  facts  between  coexistent, 
remedial  rights,  which  are  inconsistent  is 
Irrevocable  and  conclusive,  irrespective  of  in- 
tent and  constitutes  an  absolute  bar  to  the 
maintenance  of  a  defense  founded  on  such  in- 
consistent right  When  Weichselbaum  Com- 
pany learned  that  W.  L.  Moye,  whom  it  had 
intrusted  with  the  mule,  had  converted  the 
mule  by  an  unauthorized  sale,  it  had  its  op- 
tion either  to  take  out  trover  to  recover  the 
mule  itself,  or  to  waive  the  tort  and  proceed 
against  Moye  as  its  debtor  for  the  purchase 
price  of  the  mule.  No  rule  of  law  is  more 
firmly   established   in   this  state  than   that 
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where  personal  property  has  been  wrongfully 
detained  or  converted,  and  has  been  sold  or 
otherwise  disposed  of  by  the  wrongdoer,  the 
owner  may  proceed  either  to  recover  the 
property,  which  Is  an  action  of  tort,  or  he 
naay  waive  the  tort  and  sue  on  an  Implied 
promise  to  refund  the  price.  Civ.  Code  1805, 
H  3811,  3903.  Weichselbaum  Company  made 
Its  election.  It  can  stand  only  upon  its  title 
under  the  stieriff  derived  from  W.  L.  Moye. 
If  Rowe  purchased  from  Moye  as  lie  claims, 
believing  Moye  to  be  the  owner,  he  must  pre- 
▼ail  in  this  suit  If,  on  the  other  hand, 
Bowe  purchased  from  W.  L.  Moye  as  the 
agent  of  Mrs.  A.  I.  Moye,  purchasing  the 
mule  as  her  property,  Weichselbaum  Compa- 
ny is  entitled  to  prevail,  if  the  Jury  believe 
she  liad  prior  to  that  time  sold  the  mule  to 
Weichselbaum  Company. 

There  is  a  conflict  between  Rowe  and  W. 
L.  Moye  as  to  what  transpired  at  the  time 
W.  li.  Moye  swapped  the  mule  to  Rowe 
Rowe  contends  that  he  purchased  the  mule 
as  the  property  of  W.  L.  Moye.  Moye,  on 
the  other  hand,  testified  that  he  traded  the 
mule  with  the  statement  that  the  animal  was 
the  property  of  Mrs.  A.  I.  Moye,  and  that  the 
mule  received  in  exchange  for  the  one  in- 
volved in  this  controversy  was  turned  over 
to  Mrs.  A.  I.  Moye,  and  several  circumstances 
in  the  evidence  seemed  to  corroborate  this 
theory  of  the  case.  The  judge  may  have 
granted  a  new  trial  because  be  deemed  the 
verdict,  in  this  view  of  the  case,  contrary  to 
the  preponderance  of  the  evidence.  Whether 
this  was  his  reason  or  not,  in  view  of  the 
law  as  announced  above,  and  the  conflict  in 
the  eyidence,  there  was  no  error  in  awarding 
a  new  trial. 

Judgment  aflirmed. 


13  Qa.  Api>.  608) 

ATLANTA  &  B.  RY.  CO.  ▼.  CLUTB.     (No. 
618.) 

(Court  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

Railboads— KiLLino  Stock— Evidence. 

There  was  no  error  in  overruling  the  cer- 
tiorari. The  testimony  of  the  defendant's  serv- 
ants, if  uncontradicted,  would  have  rebutted 
the  presumption  of  negligence  which  arose 
against  the  railroad  company  upon  proof  (though 
it  was  circumstantial)  that  the  horse  was  killed 
bv  a  train  of  the  defendant  company,  and,  had 
there  been  no  further  testimony,  would  have  de- 
manded a  finding  in  favor  of  the  defendant.  A 
fact,  however,  can  be  proven  by  circumstantial 
evidence,  as  well  as  by  direct  proof.  The  phys- 
ical facts  and  circumstances  m  this  case  were 
BufScient  to  authorize  the  jurv  to  disbelieve  the 
testimony  of  the  witnesses  for  the  defendant, 
and  to  thereby  impeach  them ;  and  in  that  event, 
the  killing  being  shown  and  the  presumption 
of  negligence  not  being  rebutted,  a  verdict  for 
the  plaintiff  would  be  authorized.  Western  & 
A.  R.  R.  Co.  V.  dark,  2  Qa.  App.  346,  58  S. 
EL  510.  Proof  of  physical  facts  may  be  suffi- 
cient to  disprove  even  positive  testimony. 

[Ed.  Note.'— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §fi  1608-1620;  vol.  20,  Bvi- 
deoce,  S  2436.] 

(Sylhibos  by  the  Court) 


Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  L.  Clute  against  the  Atlantic 
ft  Birmingham  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Haygood  &  Cutts,  I.  S.  Hopkins,  and  Ro8»- 
er  &  Brandon,  for  plaintiff  in  error.  Jay  A 
Jay>  for  defendant  in  error.. 

RUSSELL,  J.    Judgment  afilrmedt 


(3  Cku  App.  476) 
GRIFFITH  V.  STATE.    (No.  806.) 
(0>urt  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

L'CBnnNAL    Law  —  Accusation    in    Cm 

Court— Sufficiency. 

An  accusation  in  a  city  court  can  be  legal- 
ly based  upon  an  affidavit  made  before  a  magis- 
trate for  the  purpose  of  procuring  a  warrant  for 
the  arrest  of  the  accused.  This  would  be  a 
sufficient  compliance  with  an  act  creating  a  city 
court  which  requires  that  defendants  in  crlm- 
inal  cases  in  that  court  shall  be  tried  on  '*a 
written  accusation,  setting  forth  plainly^  the 
offense  charged,  founded  upon  the  affidavit  of 
the  prosecutor.*'  Wright  v.  Davis,  120  Ga.  676^ 
48  S.  £}.  170. 
2.  Sams  —  Tbial  —  Aboument  of  Counsel  — 

Refebbncx  to  Failube  to  Testify. 

In  the  trial  of  a  criminal  case,  where  the 
accused  fails  to  make  a  statement,  it  is  improper 
and  prejudicial  for  the  state's  counsel  to  say 
in  his  argument  to  the  jury:  "Gentlemen,  the 
defendant  never  even  went  upon  the  stand  and 
denied  that  he  had  cheated  and  defrauded  Mr, 
Lewis  [the  prosecutor].  He  hasn't  got  a  line  of 
evidence  here  denying  his  guilt."  Counsel  for 
the  accused  having  at  once  objected  to  this  com- 
ment and  moved  for  a  mistrial,  it  should  have 
been  granted,  unless  the  court,  by  appropriate 
instructions,  obviated  any  injurious  effects  to 
the  accused  from  the  remarks  made;  and  the 
refusal  by  the  court  to  grant  a  mistrial  and 
the  failure  to  give  such  instructions  to  the  iurj 
is  ground  for  a  new  trial.  Minor  v.  State,  120 
Ga.  490,  48  S.  E.  198;  0*Dell  v.  State,  120 
Ga.  152,  47  S.  E.  577;  Bird  v.  State,  50  Ga. 
585;  Robinson  v.  State,  82  Ga.  535,  9  S.  EL 
528. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Crhninal  Law,  §  1672.] 

8.  False  Pbetenses— Cheating  and  Swin- 
dling—EIxecution  OF  Second  Mobtoage. 
The  giving  of  a  second  mortgage  on  person- 
al property,  without  disclosing  the  existence  of 
the  first  mortgage,  where  no  representation  of 
the  nonexistence  of  the  first  mortgage  is  made, 
is  not  sufficient  to  constitute  the  offense  of 
cheating  and  swindling,  under  any  special  sec- 
tion of  the  Penal  Code  of  1895,  nor  under  the 
general  section  (670)  of  that  Code;  and  where 
the  evidence  for  the  state  discloses  that  the 
mortgagor,  at  the  time  of  executing  the  second 
mortgage,  was  not  interrogated  as  to  the  exist- 
ence of  any  other  lien  upon  the  property  mort- 
gaged and  made  no  representation  on  the  sub- 
ject, simply  stating  to  the  mortgagee  that  the 
title  to  the  mortgaged  property  was  in  him,  a 
conviction  for  a  violation  of  section  670  was 
without  any  evidence  to  support  it,  and  the  ver- 
dict must  be  set  aside  as  unauthorized  by  law. 
(Syllabus  by  the  Courts) 

Error  from  City  (»urt  of  Fayettevllle ;  W. 
R.  Hollingsworth,  Judge. 

E.  E.  Griffith  was  convicted  of  a  violation 
of  Pen.  Code  1805,  fi  670,  declaring  any  per- 
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aon  using  deceitful  means  or  artfol  practice, 
by  which  an  individual  or  the  public  is  de- 
frauded and  cheated,  guilty  of  a  misdemean- 
or, and  he  brings  error.    Reversed. 

Daley  &  Chambers  and  Blalock  &  Culpep- 
per, for  plaintiff  in  error.  T.  V.  Lester,  8ol^ 
and  J.  W.  Wise,  for  the  State. 

HILL,  a  J.    Judgment  reversed. 

(3  Ga.  App.  684) 

LYNDON  V.  GEORGIA  RY.  &  ELECTRIC 

CO.    (No.  278.) 
(Court  of  Appeals  of  Georgia.    Jan.  29,  190SJ) 

1.  Wbit  of  Ebbob^— Dismissal. 

The  Supreme  Court  havinp;  ruled  that  the 
assignments  of  error  are  sufficiently  specific  to 
give  this  court  jurisdiction  of  the  writ  of  error 
(129  Ga.  353,  58  S.  E.  1047),  the  motion  to  dis- 
miss is  overruled. 

2.  Pleadinq — Amendment. 

The  refusal  of  the  trial  court  to  allow  the 
proffered  amendment  to  the  plaintiff's  petition 
cut  off  a  part  of  the  case  which  he  had  a  right  to 
set  out  in  his  petition.  It  debarred  him  from 
relying  upon  a  ground  of  recovery  by  preventing 
him  "from  placing  before  the  jury  at  all  a  sub- 
stantial allegation  of  duty  violated,  constituting 
negligence,  on  the  basis  of  which  a  recovery  was 
claimed." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading  S  680.] 

3.  Cabbiebs  —  Stbeet    Cabs  —  Neguoencx  — 
Failube  to  Fxtbnish  Seat. 

Whether  a  common  carrier  in  not  providing 
a  seat  for  each  and  every  passenger  has  fulfillea 
its  legal  duty  of  extraordinary  diligence  toward 
the  i)assenger  is  a  question  of  fact  for  the  jury ; 
and  in  a  case  where  an  injury  results  to  a  pas* 
senger,  or  is  partlv  caused  by  failure  to  provide 
a  seat,  the  fact  that  for  a  long  period  of  time 
sufficient  seats  had  not  been  provided,  and  the 
further  fact  that  this  was  known  to  the  defend- 
ant company,  may  be  pleaded  and  proved  as  a 
circumstance  of  substantive  negligence,  as  well 
as  aggravation. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reld,  Judge. 

Action  by  Oscar  Lyndon  against  the  Geor- 
gia Railway  &  Blectric  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed. 

See  58  S.  E.  1047. 

Henry  A.  Alexander,  for  plaintiff  in  error. 
Rosser  &  Brandon  and  W.  T.  Colquitt,  for 
defendant  in  error. 

RUSSELL,  J.  The  plaintiff  brought  an  ac- 
tion against  the  Georgia  Railway  &  Electric 
Company  to  recover  damages  for  an  injury 
which  he  alleged  bad  been  inflicted  upon  him 
by  a  sudden  violent  Jerk  of  the  defendant 
company's  srtreet  car,  by  which  the  plaintiff 
in  error  was  thrown  violently  to  the  floor, 
and  his  ankle  and  instep  were  severely  In- 
jured. Thereafter  the  plaintiff  offered  an 
amendment,  in  which  he  attempted  to  set  up 
an  additional  ground  of  negligence  and  cer- 
tain aggravating  circumstances  in  the  act  by 
which  he  alleged  he  was  injured.  The  de- 
fendant demurred  to  materia)  portions  of  the 


amendment,  and  the  demurrer  was  su&talned» 
Thereafter,  on  October  22,  IdOQ,  the  plaintiff 
offered  a  second  amendment,  which,  upon 
objection  thereto  by  defendant's  counsel,  the 
court  refused  to  allow.  The  amendment 
which  was  tendered  and  rejected  does  not 
seem  to  have  been  objected  to  by  speda)  de- 
murrer. 

We  think  the  court  erred  in  refusing  to  al- 
low the  amendment  offered  by  the  plaintiff 
for  certainly,  in  so  far  as  paragraphs  2,  3, 
4,  5,  6,  7,  and  10  are  concerned,  the  stricken 
portions  of  the  amendment  which  was  filed» 
as  well  as  the  proffered  amendment,  set  up 
as  a  distinct  act  of  negligence,  the  fact  re- 
ferred to  in  the  original  petition,  but  not 
then  alleged  to  be  negligent,  namely,  the 
overcrowding  of  the  car  and  the  failure  to 
furnish  the  petitioner  a  seat  This  fact,  al- 
though an  independent  breach  of  public  duty, 
could  be  alleged  as  negligence  contributing 
to  the  injury,  and  did  not  set  up  a  new  cause 
of  action.  Anglin's  Case,  120  Ga.  785,  48  & 
E.  318  (5).  Even  If  the  amendment  may  be 
subject  in  some  points  to  special  demurrer, 
we  think  that  It  may  be  one  of  tl^e  duties  of 
a  common  carrier  in  the  exercise  of  the  ex- 
traordinary diligence  Imposed  by  law,  to  fur- 
nish Its  passengers  with  seats,  and  that  such 
failure  to  furnish  a  seat  may  be  alleged  as 
negligence.  It  has  been  held  in  other  Juris- 
dictions that  a  carrier  cannot  enforce  pay- 
ment of  fare  from  a  passenger  who  has  not 
been  provided  with  a  seat;  and  that  the 
carrier  Is  not  authorized  to  eject  the  pa9- 
senger  for  nonpayment  of  fare  until  a  seat 
has  been  provided.  It  cannot  be  said  as 
matter  of  law  that  the  carrier  is  exercising 
extraordinary  care  for  the  protection  of  a 
female  passenger,  or  of  a  sick  male  pas- 
senger, who  is  compelled  to  stand;  and  eyen 
a  strong  man  may  be  subjected  to  severe 
strain  if  compelled  to  stand  In  a  crowded 
car  for  a  long  distance.  The  increased  dan- 
ger of  injury  resulting  from  a  sudden  Jerk« 
either  in  the  starting  or  stoppage  of  a  car, 
would,  of  course,  be  undeniable.  In  Texas  & 
Pacific  Ry.  Co.  v.  Rea,  27  Tex.  Civ.  App.  549, 
65  S.  W.  1117,  it  is  held  that  "it  is  the  duty 
of  railway  companies  to  provide  their  pas- 
sengers with  seats  while  on  their  trains,  and 
the  faihire  to  do  so  is  a  breach  of  the  con- 
tract of  carriage,  and  subjects  them  to  such 
damages  as  proximately  result  from  such 
breach,  but,  when  the  passenger  can  reason- 
ably avoid  the  aggravation  of  the  damages, 
it  should  be  done."  And  in  that  case  It  was 
held  that  the  wife  could  recover,  not  only  for 
personal  injuries  sustained  as  a  passenger 
arising  from  the  crowded  condition  of  the 
train  and  from  being  compelled  to  stand,  but 
also  was  entitled  to  additional  damages  caus- 
ed by  being  compelled  to  hold,  while  thus 
standing,  a  child  in  her  arms.  If  a  common 
carrier  does  not  fullfll  its  legal  duties  until 
it  provides  a  seat  for  each  passenger,  and  if» 
as  alleged  by   petitioner,  the  crowded  con- 
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dition  of  the  defendant  company's  cars  at 
certain  hours  In  the  early  morning  and  late 
in  the  afternoon  had  existed  for  years  with 
the  knowledge  of  the  defendant,  It  might  af- 
ford a  circumstance  of  substance  and  of  ag- 
grayation  in  a  case  where  the  injury  result- 
ed, or  was  caused  partly,  by  reason  of  the 
fact  that  the  Injured  party  was  Hess  able  to 
resist  the  motion  of  the  car,  and  to  protect 
himself  from  injury  standing  than  he  would 
have  been  had  he  been  seated. 
Judgment  reversed. 

<3  Ga.  App.  48S) 

CAROLINA   PORTLAND   CEMENT   CO.   ▼. 
COLUMBIA  IMP.  CO.     (No.  369.) 

(Court  of  Appeals  of  Georgia.    Jan.  29,  1908.) 

1.  8au8— Rbfusai.  to  Accept  Goods— Reub- 
DIB8  of  Seller— Damages  Rscovebabls. 

The  remedies  provided  in  section  3551  of 
the  Civil  Code  of  1895  are  not  exhaustive,  nor 
do  they  exclude  the  pursuit  of  a  different  remedy 
by  the  seller  where  a  purchaser  refuses  to  take 
and  pay  for  goods  bought,  and  where,  under  the 
facts  of  the  case,  none  or  the  three  methods  of 
procedure  mentioned  in  that  section  is  available. 

The  recovery  of  profits  is  allowable  where 
there  is  a  breach  by  the  purchaser  of  the  con- 
tract of  sale ;  aid  where  notice  is  given  by  him 
of  his  refusal  to  carry  out  his  contract,  the 
articles  purchased  need  not  be  tendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voU  43,  Sales,  |fi  927-942,  1098.] 

2.  Same— Anticipated  Pbofits. 

As  a  eeneral  rule,  a  party  is  entitled  to  re- 
cover profits  that  would  have  resulted  from  a 
breach  of  a  contract  into  which  he  has  entered, 
where  the  breach  is  the  result  of  the  other  par- 
ty's fault;  and,  while  a  breach  of  the  original 
contract  will  not  ordinarily  entitle  a  plaintiff 
to  recover  as  damages  the  profits  of  collateral  en- 
toprises  or  subcontracts,  yet,  where  the  knowl- 
edge of  the  subcontract  is  within  the  contempla- 
tion of  the  parties  when  the  original  contract  is 
made,  and  is  known  to  have  been  made  with  ref- 
erence thereto,  anticipated  profits  shown  to  be 
certain,  fixed  in  amount,  and  the  direct  fruit  of 
the  contract,  are  recoverable.  Profits  are  ex- 
cluded only  when  there  are  no  criteria,  definite 
and  certain,  upon  which  an  adjudication  can  be 
based.  They  then  become  speculative  and  ima- 
ginary. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  43,  Sales,  SS  1098-1107;] 

a  Same— Action  fob  Damages- Pleading. 

Some  of  the  allegations  in  the  plaintiff's 
petition  may  be  subject  to  special  demurrer,  but 
the  petition  as  a  whole  is  not  subject  to  gen- 
eral demurrer,  and  the  court  erred  in  dismissing 
it.  Douglas,  Augusta  &  Gulf  Ry.  Co.  v.  Swin- 
dle, 2  Ga.  #>p.  550,  59  S.  E.  600. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Columbus ;  J.  L. 
Willis,  Judge. 

Action  by  the  Carolina  Portland  Cement 
Company  against  the  Columbia  Improvement 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Dismukes  &  Worsley,  for  plaintiff  in  error. 
Garrard  &  Garrard  and  W.  Cecil  Neill,  for 
defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  sought 
to,  recover,  as  damages  f6r  the  breach  of  a 


contract  of  sale,  the  difference  between  the 
price  at  which  It  had  contracted  to  buy  1,500 
barrels  of  cement  and  the  price  at  which  the 
defendant  In  error  had  agred  to  buy  the  same. 
The  plaintiffs  petition  alleged  that  the  im- 
provement company  contracted  to  buy  of  it 
1,600  barrels  of  a  certain  brand  of  cement, 
warranted  to  meet  tests  as  to  quality,  for 
$1.94  per  barrel,  that.  In  view  of  this  special 
contract  (as  was  known  to  the  defendant), 
the  plaintiff  purchased  said  cement  at  $1.^ 
per  barrel,  and  that,  by  reason  of  the  defend- 
ant's refusal  to  comply  with  its  contract  of 
purchase,  the  plaintiff  had  been  damaged  30 
cents  per  barrel,  or  $450  In  all.  The  defend- 
ant filed  general  and  special  demurrers,  and 
the  plaintiff  filed  certain  amendments,  which, 
however,  did  not  meet  or  remedy  all  of  the 
objections  presented  by  demurrer,  and  the 
court  finally  sustained  the  general  demurrer, 
and  dismissed  the  petition. 

Reduced  to  its  last  analysis,  the  controlling 
question  presented  by  the  record  Is  whether 
there  is  any  measure  of  damages  recognized 
by  law  where  one  who  has  purchased  goods 
violates  the  contract  by  refusing  to  accept 
them,  other  than  the  well-settled  rule  that  in 
the  case  of  such  a  breach  of  the  contract  the 
measure  of  damages  Is  the  difference  between 
the  price  at  which  the  goods  were  contracted 
to  be  sold  and  the  market  price  thereof  at  the 
time  and  place  of  delivery.  If  this  Is  the 
only  measure  of  damages  which  the  law 
recognizes,  the  trial  judge  properly  sustained 
the  demurrer;  for  It  Is  nowhere  alleged, 
either  in  the  original  petition  or  in  the 
amendment,  what  the  market  price  of  such 
cement  at  Columbus  at  the  time  fixed  for  its 
delivery  was,  nor  that  the  market  price  was 
less  than  the  price  at  which  the  plaintiff  had 
purchased;  and,  unless  the  plaintiff  is  entitled 
to  recover  the  difference  between  the  price 
at  which  it  bought  and  that  at  which  it  sold, 
the  dismissal  of  the  action  was  proper.  If  a 
different  measure  of  damages  from  that 
above  stated  can  be  applied,  the  demurrer 
could  not  have  been  legally  sustained  upon 
the  ground  that  the  plaintiff  alleged  nothing 
as  to  the  market  price  of  cement  at  the  time 
and  place  of  delivery,  and  did  not  allege  that 
the  market  price  at  that  time  and  place  was 
less  than  the  price  at  which  plaintiffs  had 
purchased,  whereby  plaintiffs  must  lose  the 
difference  except  for  the  defendant's  liability 
to  respond  therefor.  The  difference  between 
the  contract  price  and  the  market  price  of  the 
articles  sold  at  the  time  and  place  of  delivery 
is  ordinarily  the  measure  of  damages  in  an 
action  brought  to  recover  damages  for  breach 
of  a  contract  to  purchase  goods  which  the 
buyier  refuses,  without  good  reason,  to  accept 
after  having  purchased;  and  citation  of  au- 
thority In  support  of  this  proposition  would 
he  superfluous.  Almost  universally,  too,  this 
rule  is  a  fair  one,  because,  if  the  market 
price  ]s  not  less  than  the  contract  price  at  the 
time  and  place  the  goods  are  delivered,  it 
may  be  presumed  that  the  goods  which  the 
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buyer  has  rejected  can  be  sold  at  the  market 
price  for  as  much  as  the  buyer  contracted 
to  pay,  and  that,  therefore,  no  loss  can  ac- 
crue. There  are  Instances,  however,  where, 
due  to  circumstances,  the  market  price  may 
be  as  great  at  the  time  and  place  of  delivery 
as  the  contract  price  for  which  the  goods 
were  sold,  or  even  greater.  Can  it  be  said 
in  such  an  instance  that  the  vendor  has  not 
been  damaged,  because  his  damages  are  too 
remote  and  are  speculative,  or  because  his 
loss,  if  any,  could  have  been  prevented  by  a 
sale  by  the  plaintiff  to  some  one  else  at  the 
market  price?  We  think  not,  and,  therefore, 
are  of  opinion  that  the  court  erred  in  dis- 
missing the  petition  In  the  present  case.  It  is 
well  settled  that  profits  which  were  In  the 
contemplation  of  both  parties  and  which 
are  not  conjectural  or  speculative  can  be  re- 
covered. The  petition  in  this  case  as  against 
a  general  demurrer,  sufficiently  alleged  that 
the  defendant  knew  the  facts,  and  that  the 
plaintifTs  profits  were  to  consist  in  the  dif- 
ference between  the  price  at  which  it  was  to 
procure  the  special  brand  of  cement  from  the 
Kosmos  Portland  Cement  Company  and  the 
price  at  which  it  was  to  resell  to  defendant. 
**A  loss  of  profits  is  always  a  proper  subject 
for  compensation,  if  such  a  loss  of  profits  can 
be  shown  with  reasonable  certainty  and  with- 
out resorting  to  speculation  or  conjecture.** 
2  Mechem  on  Sales,  i  1704. 

Furthermore,  the  profits  sued  for  in  this 
case  are  recoverable  because  they  are  the  di- 
rect, immediate  fruit  of  the  contract  Civ. 
Code  1895,  §  3798.  See,  also,  Waycross  R. 
Co.  V.  Offerman,  114  Ga.  727,  40  S.  B.  738 
(8);  Stewart  ▼.  Lanier  House  Co.,  75  6a. 
582;  Van  Winkle  Co.  ▼.  Wilkins,  81  Ga.  93, 
7  S.  EI  644;  Anderson  v.  Hilton  &  Dodge  Co., 
121  Ga.  688,  49  S.  B.  725. 

Counsel  for  the  defendant  in  error  insists 
upon  the  proposition  that  the  measure  of 
damages  in  all  cases  arising  from  a  breach 
of  a  contract  to  purchase  is  the  difference  be- 
tween the  market  price  at  the  time  and  place 
at  which  the  purchase  is  to  be  delivered  and 
the  contract  price,  and  cites  Civ.  Code  1895, 
§  3551,  and  the  rulings  in  Georgia  Refining 
Co.  V.  Augusta  Oil  Co.,  74  Ga.  507  (2);  Davis 
Sulphur  Ore  Co.  v.  Atlanta  Guano  Co.,  109 
Ga.  608,  34  S.  B.  1011;  Oklahoma  Vinegar 
Co.  V.  Carter,  116  Ga.  145,  146,  42  a  Bw  378; 
Americus  Grocery  Co.  v.  Brackett  119  Ga. 
491.  46  S.  B.  ^7;  McCaw  Mfg.  Co.  v.  i'elder, 
115  Ga.  416»  41  &  BL  664  (4);  Sanders  v.  Al- 
len, 124  Ga.  684,  52  S.  B.  884;  Huggins  v. 
Southeastern  Lime  Co.,  121  Ga.  311,  48  S.  B. 
933;  Mendel  v.  Miller,  126  Ga.  834,  56  S.  Bl 
88.  7  U  R,  A.  (N.  S.)  1184.  After  an  exam- 
ination of  the  decisions  cited  by  the  learned 
counsel  for  defendant  in  error,  as  well  as 
much  fuller  and  more  thorough  investigation 
of  the  subject  subsequently,  we  are  satisfied 
that  the  exact  question  now  before  us  has 
never  been  passed  upon  by  our  Supreme 
Court  of  this  state.  Section  3551  of  the  Civil 
Code  of  1895,  has  frequently  been  referred 


to,  construed,  and  defined,  with  reference  to 
questions  presented  in  various  forms  in  a 
large  number  of  cases  carried  to, the  S'lpreme 
Court,  but  the  exact  question — ^whether  the 
three  privileges  or  options  accorded  a  ven- 
dor where  a  purchaser  refuses  to  take  and 
pay  for  goods  he  has  bought  are  so  exclusive 
as  totally  to  preclude  the  right  of  such  a 
vendor  to  avail  himself  of  any  other  remedy 
(no  matter  what  may  be  the  peculiar  features 
of  the  case)  than  the  three  suggested  in  sec- 
tion 3551 — has,  in  our  opinion,. never  been  de- 
cided by  our  Supreme  Court  As  we  have  al- 
ready stated,  we  think  the  trial  judge  erred 
in  sustaining  the  general  demurrer,  and  we 
are  of  opinion  that  his  judgment  was  con- 
trolled by  the  view  that  the  plaintiff  was  ab- 
solutely confined  to  the  three  courses  of  con- 
di^ct  suggested  by  section  3551  of  the  Civil 
Code  of  1895,  and  that,  unless  the  plaintiff 
had  selected  one  of  the  three.  It  had  no  right 
of  action.  In  our  opinion  the  use  of  the  word 
"may'*  in  section  3551,  instead  of  a  stronger 
and  more  mandatory  term,  is  not  without 
significance,  and  not  only  indicates  that  '*cir- 
cumstances  alter  cases.**  but  clearly  recog- 
nizes that  there  may  be  instances  in  which 
a  vendor  would  be  deprived  of  rights  to 
which  he  is  justly  entitled  were  he  forced  to 
place  himself  squarely  within  the  terms  of 
the  Code  section,  instead  of  being  permitted 
to  select  either  one  or  none  of  rules  of  ac- 
tion which  by  the  repeated  use  of  the  word 
"may**  are  merely  suggested  as  rights  cumu- 
lative of  any  others  to  whidi  a  vendor  Is  en- 
titled. "If  a  purchaser  refuses  to  take  and 
pay  for  goods  bought,  the  seller  may  retain 
them  and  recover  the  difference  between  the 
contract  price  and  the  market  price  at  the 
time  and  place  for  delivery;  or  he  may  sell 
the  property,  acting  for  this  purpose  as  the 
agent  for  the  vendee,  and  recover  the  differ- 
ence between  the  contract  price  and  the  price 
on  resale,  or  he  may  store  or  retain  the  prop- 
erty for  the  vendee  and  sue  him  for  the  en- 
tire price.**  Civ.  Code  1895,  §  3551.  Our  opin- 
ion, that  section  3551  was  never  intended  to  be 
exclusive  of  other  means  which  can  be  used 
by  the  vendor  in  establishing  his  rights  aris- 
ing from  the  breach  of  a  contract,  nor  to  be 
deemed  exhaustive  of  the  subject.  Is  enforced 
by  a  consideration  of  its  origin.  The  section, 
as  codified,  is  merely  the  legislative  approval 
of  principles  announced  in  Ga.  HBfining  Co. 
V.  Augusta  Oil  Co.,  74  Ga.  498  (2);  Miller  ▼. 
Moore,  83  Ga.  684,  10  S.  B.  360,  6  L.  R.  A. 
374,  20  Am.  St  Rep.  329;  Camp  v.  Hamlin, 
55  Ga.  259  (1);  McCord  v.  LaidJey,  87  Ga. 
221,  13  S.  E.  509.  From  the  very  nature  of 
the  rules  which  control  reviewing  courts,  the 
ruling  in  each  of  these  cases  was  merely  the 
application  of  the  settled  principles  of  law 
to  the  peculiar  facts  of  the  case  under  con- 
sideration, and  the  determination,  from  the 
evidence  and  the  pleadings,  of  the  special 
issues  presented  by  the  record.  Beyond  this 
would  be  obiter  dicta.  9o  much  of  the  deci- 
sion in  each  case  as  was  approved  by  the 
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Legislaltire  became  code  law.  Just  as  the  ml- 
lug  in  tills  case  (upon  a  state  of  facts  entire- 
ly different  from  those  in  either  of  the  cases 
cited),  if  it  should  appear  sound  in  the  ^es 
of  the  Legislature,  might  be  adopted  as  stat- 
ute law. 

The  defendant  in  error  insists  on  the  prop- 
osition that  the  first  clause  of  the  section  fur- 
nishes the  onlj  pro/per  measure  of  damages, 
in  case  the  plaintiffs  were  otherwise  entitled 
to  recover.  The  first  clause  of  section  3551 
was  talsen  from  the  second  headnote  In  Ga. 
Refining  Ca  v.  Augusta  Oil  Co.,  supra,  al- 
most in  Its  identical  words  affirming  an  In- 
struction of  Judge  Roney  to  the  jury,  in  the 
charge  which  was  delivered  upon  the  author- 
ity of  Benjamin  on  Sales,  $  1165,  Rickey  v. 
Ttebroeck,  G3  Mo.  567,  Dana  v.  Fiedler,  12 
N.  Y.  50,  62  Am.  Dec.  130,  and  Groover  v. 
Warfield,  60  Ga.  644.  Learned  counsel  rep- 
resented the  plalntlflP  in  error  in  that  case 
(as  in  this),  and  they  argued  that  Judge  Ron- 
ey's  charge  was  error,  because  the  plaintiff 
did  not  have  the  right  to  keep  the  oil  and 
give  the  defendant  a  credit  therefore  based 
on  the  market  price,  without  an  actual  sale. 
A  sale  by  the  vendor  as  agent  for  the  vendee 
of  certain  fruit  trees,  which  the  purchaser 
had  refused,  and  the  right  of  the  vendor  to 
recover  for  the  difference  between  the  pro- 
ceeds of  the  sale,  and  the  original  purchase 
price,  having  been  upheld  (in  the  reversal  of 
the  Judgment  of  Z.  T.  Odum,  Judge  pro  hac 
vice  In  the  Camp  Case,  supra),  this  was  sup- 
posed to  be  the  only  means  by  which  the 
damages  for  the  breach  of  contract  could  be 
measured.  The  language  employed  and  the 
origin  of  section  3551  convince  us  that  the 
history  of  section  8551  and  its  origin  mark  an 
evolution  of  the  law  and  confirm  the  trite 
statement  that  for  every  wrong  there  is  a 
remedy.  We  are  satisfied,  not  only  from  this, 
but  also  from  the  merely  permissive  language 
employed,  that  the  legislative  approval  of  the 
three-named  methods  of  measuring  damages 
was  by  no  means  intended  to  prevent  the 
use  of  any  other  measure  which  could  be 
proved  to  be  Just,  suitable  to  the  nature  of 
a  particular  transaction,  and  absolutely  cor- 
rect If  a  plaintiff  has  lost  profits  on  a  sale 
and  has  the  right  to  recover  at  all,  and  those 
profits  are  so  definitely  fixed  as  to  be  ab- 
solutely capable  of  computation,  and  if  the 
damages  are  dependent  on  no  contingency 
except  the  refusal  of  the  defendant  to  ac- 
cept and  pay  for  his  purchase,  and  if,  as  al- 
leged, the  defendant  knew  the  profit  the 
plaintiff  would  receive  from  the  transaction, 
and  therefore  it  is  made  to  appear  that  the 
damages  which  would  result  to  plaintiff  from 
a  breach  were  in  contemplation  of  both  par- 
ties, the  plaintiff  is  entitled  to  recover  that 
which  is  directly  due  to  the  act  done  by  the 
defendant  with  full  knowledge  of  the  conse- 
quences. In  one  respect  the  case  alleged 
in  the  petition  is  peculiarly  different  in  its 
facts  from  any  other  case  which  has  come 
under  our  observation,  unless  it  be  Fontaine 


V.  Baxley.  90  Ga.  416,  17  S.  B.  1015.  The 
plaintiff  could  not  pursue  any  of  the  paths 
pointed  out  by  section  3551.  The  plaintiff's 
vendor,  the  Kosmos  Company,  being  anxious, 
no  doubt,  to  establish  a  reputation  for  its 
output  by  its  use  on  government  and  other 
high-grade  work,  made  its  special  price,  upon 
which  the  plaintiff's  selling  price  was  fixed, 
and  profits  were  applicable  only  to  such  quan- 
tity of  cement  as  covered  the  defendant's  pur- 
chase. All  parties  knew  and  understood  this, 
so  that  the  plaintiff  could  not  retain  the  goods 
nor  sell  them  as  the  defendant's  agent 

.2.  The  defendant  in  error  relies  upon  sec- 
tion 3912  in  support  of  the  Judgment  of  the 
lower  court  In  sustaining  the  demurrer.  To 
our  mind  that  section  has  no  application  to 
the  state  of  facts  alleged  in  the  petition  now 
being  considered.  It  goes  without  saying 
that  "if  the  damages  are  only  the  imaginary 
or  possible  result  of  the  tortious  act,  or  other 
and  contingent  circumstances  preponderate 
largely  in  causing  the  injurious  effect,  such 
damages  are  too  remote  to  be  the  basis  of  recov- 
ery against  the  wrongdoer."  C?iv.  Code  1895, 
§  3912.  The  decision  in  C?lay  v.  W.  U.  TeL  Co., 
81  6a.  285,  6  S.  E.  813,  12  Am.  St  Rep.  316, 
and  Red  v.  Augusta,  25  Ga.  386,  are  both  bas- 
ed upon  the  principle  stated  in  this  section. 
The  case  at  bar,  however.  Judged  by  the  al- 
legations of  the  petition,  is  wholly  different 
from  the  Clay  or  the  Red  Case.  Clay  could 
not  recover,  because  he  had  no  contract  with 
Ck)l.  Hughes,  nor  any  knowledge  that  an 
agreement  as  to  terms  would  be  reached.  He 
really  did  not  know — could  only  surmise — 
that  the  purpose  of  the  summons  by  tele- 
gram was  sent  with  a  view  to  making  a  con- 
tract Red  sued  for  profits  dependent  upon 
bad  trades,  as  well  as  good  trades,  during  a 
year's  business  which  he  might  have  done  as 
a  butcher;  if  the  city  of  Augusta  had  built 
him  a  stall  according  to  contract  See,  also, 
Wlllingham  v.  Hooven,  74  Ga.  234,  58  Am. 
Rep.  435.  While  it  has  always  been  properly 
ruled  in  this  state  that  damages  which  are 
too  remote,  under  the  terms  of  section  3912, 
and  cannot  be  recovered,  we  are  unable  to 
find  any  case  In  which  It  has  been  held  that 
profits  of  a  fixed,  definite,  amount  unques- 
tionably "arising  from  the  contract  itself," 
and  measured  by  the  difference  between  the 
cost  of  the  article  to  the  vendor  and  its  value 
as  fixed  by  the  contract,  cannot  be  recovered. 
It  has  frequently  been  held  that  anticipated 
profits  were  not  recoverable,  because  they 
were  purely  imaginary  or  entirely  contingent 
on  matters  disconnected  with  the  contract, 
but,  so  far  as  we  are  able  to  ascertain,  it  has 
never  been  held  that  profits,  as  such,  are  for 
that  reason  alone  not  recoverable.  On  the 
contrary,  in  Kenny  v.  Collier,  79  Ga.  746, 
747,  8  S.  R  58,  60,  in  which  Judge  Bleckley 
humorously  says,  "That  anticipated  profits 
from  a  business  Intended  to  be  carried  on 
by  the  plaintiff  cannot  be  allowed  is  as  well 
settled  as  anything  can  be  in  an  age  of  legal 
scepticism."    It  is  held  that  ''the  general  rule 
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does  not  deny  profits,  but  confines  the  recov- 
ery to  profits  arising  from  the  contract  itself, 
the  measure  of  which  Is  the  difference  be- 
tween cost  and  value.  If  there  be  no  differ- 
ence, or  if  cost  be  in  excess  of  value,  nominal 
damages  only  will  be  recoverable."  It  is 
clear  that  the  profits  one  would  have  made, 
had  it  not  been  for  the  breach  of  the  con- 
tract by  the  opposite  party,  can  be  recovered 
if  they  can  be  proved  to  be  directly  due  to 
the  breach,  entirely  dependent  upon  It,  and 
the  amount  is  absolutely  fixed  and  certain, 
and  the  damages  sought  were  within  the  con- 
templation of  the  parties. 

While  the  exact  point  has  not  been  ruled 
In  this  state,  our  Judgment  is  supported  by 
ample  authority.  In  his  excellent  work  Mr. 
Tiffany  says:  ''If  the  contract  is  for  the  sale 
of  goods  to  be  manufactured,  or  otherwise 
procured  by  the  seller,  and  the  buyer  refuses 
to  accept  or  give  notice  that  he  intends  to  re- 
fuse acceptance,  so  that  the  seller  is  ex- 
cused from  procuring  and  tendering  the  goods, 
he  will  be  entitled  to  such  damages  as  will 
put  him  in  the  same  position  as  if  he  had 
been  permitted  to  complete  the  contract'*  Tif- 
fany on  Sales,  232,  233,  and  cases  cited.  In 
the  case  of  Hinckley  v.  Pittsburg  Bessemer 
Steel  Co.,  121  U.  S.  264.  7  Sup.  Ct  876,  80 
L.  Ed.  967,  Hinckley  entered  into  a  contract 
with  the  steel  company  for  the  purchase  of 
steel  rails,  to  be  rolled  by  the  latter,  but,  in 
advance  of  the  time  fixed  for  delivery,  Hinck- 
ley refused  to  receive  the  rails.  Held:  (1) 
Hinckley  was  liable  in  damages  for  breach  of 
the  contract.  (2)  The  steel  company  was  not 
bound  to  roll  the  rails,  tender  them  to  him, 
and  thus  enhance  its  damages.  (3)  The  prop- 
er rule  for  the  measure  of  damages  was  the 
difference  between  the  cost  per  ton  of  making 
and  delivering  the  rails  and  the  contract 
price  of  $58  per  ton.  The  case  of  Roehm  v. 
Horst  (a  unanimous  decision  by  the  Supreme 
Court  of  the  United  States)  178  U.  S.  1,  20 
Sup.  Ct.  780,  44  L.  Ed.  953,  seems  to  be 
squarely  in  point  This  was  a  suit  for  dam- 
ages caused  by  -the  defendant's  refusal  to  ac- 
cept hops  purchased  from  the  plaintiffs  and 
to  be  delivered  in  future,  the  plaintiffs  to 
procure  the  hops  under  a  subcontract  with 
third  parties.  Chief  Justice  Fuller  says  (page 
20  of  178  U.  S.,  page  788  of  20  Sup.  Ct  [44 
L.  Ed.  953]) :  "As  to  the  question  of  damages, 
if  the  action  is  not  premature  [held  not  to  be], 
the  rule  Is  applicable  that  plaintiff  is  entitled 
to  compensation  based,  as  far  as  possible,  on 
the  ascertainment  of  what  he  would  have  suf- 
fered by  the  continued  breach  of  the  other 
party  down  to  the  time  of  complete  perform- 
ance, less  any  abatement  by  reason  of  cir- 
cumstances of  which  he  ought  reasonably  to 
have  availed  himself.  If  a  vendor  is  to  man- 
ufacture goods,  and  during  process  of  manu- 
facture the  contract  is  repudiated,  he  is  not 
bound  to  complete  the  manufacture,  and  esti- 
mate his  damage  by  the  difference  between 
the  market  price  and  the  contract  price,  but 


the  measure  of  damage  is  the  difference  be- 
tween the  contract  price  and  the  cost  of  per- 
formance. •  •  *  Even  if  In  such  cases  the 
manufacturer  actually  obtains  his  profits  be- 
fore the  time  fixed  for  performance,  and  re- 
covers on  a  basis  of  cost  which  might  have 
been  increased  or  diminished  by  subsequ&it 
events,  the  party  who  broke  the  contract  be- 
fore the  time  for  complete  performance  can- 
not complain,  for  he  took  the  risk  involved  In 
such  anticipation.  If  the  vendor  has  to  buy. 
Instead  of  manufacture,  the  same  principle 
prevails,  and  he  may  show  what  was  the 
value  of  the  contract  by  showing  for  what 
price  he  could  have  made  subcontracts,  just 
as  the  cost  of  manufacture  in  the  case  of 
manufacturer  may  be  shown.  Although  he 
may  receive  his  money  earlier  in  this  way, 
and  may  gain,  or  lose,  by  the  estimation  of  his 
damage  in  advance  of  the  time  for  perform- 
ance, still,  as  we  have  seen,  he  has  the  right 
to  accept  the  situation  t«:idered  liim,  and  the 
other  party  cannot  complain.  In  this  case 
plaintiffs  showed  at  what  prices  they  could 
have  made  subcontracts  for  forward  deliveries 
according  to  the  contracts  In  suit,  and  the 
difference  between  the  prices  fixed  by  the  con- 
tracts sued  on  and  those  was  correctly  al- 
lowed." See.  also,  Cameron  v.  White,  74  Wis. 
425,  ^  N.  W.  155.  5  L.  R.  A.  493 ;  Gardner  ▼. 
Deeds,  116  Tenn.  128,  92  &  W.  518,  4  L.  B.  A. 
(N.  S.)  740.  In  Brigham  v.  Carlisle,  78  Ala. 
243-249  (56  Am.  Rep.  28)  dopton,  J.,  deliver- 
ing the  opinion,  says :  **Profits  are  not  exclud- 
ed because  they  are  profits,  but,  when  exclud- 
ed, .there  are  no  criteria  by  which  to  estimate 
the  amount  with  certainty  on  which  tiie  ad* 
judications  of  courts  and  the  findings  of  Ju- 
ries should  be  based.*'  The  same  doctrine  la 
announced  In  Griffin  v.  Colver,  16  N.  T.  489, 
491,  60  Am.  Dec.  718;  1  Sedgwick  on  Dam- 
ages, 24 ;  2  Sutherland  on  Damages,  861-362. 
That  the  buyer  may  recover  profits  for  breach 
of  contract  by  the  seller  has  also  been  held 
in  Borrles  v.  Hutchinson,  18  C.  B.  (N.  S.)  445w 
In  1  Sutherland  on  Damages,  195,  It  is  said 
that  one  is  entitled  to  recover  the  profits  he 
would  have  made,  the  contract  price,  less 
what  he  would  have  to  do  or  expend  to  earn 
or  otherwise  entitle  himself  to  It  See,  also, 
upon  the  subject  of  '*profits  generally*"  13 
Cyc  51.  G2. 
Judgment  reversed. 


(8  Ga.  App.  448) 
FORT  V.  STATE.    (No.  800.) 

(Court  of  Appeals  of  Georgia.    Jan.  27,  1908.) 

1.  Criminal  Law— New  Trial— Newly  Dis- 
covered Evidence. 

Newly  discovered  evidence,  which  is  im- 
material, incompetent,  or  merely  impeaching  in 
character,  is  not  ground  for  a  new  trial.  Civ. 
Code  1895,  fi  5480;  14  Michie's  Enc.  Dig.  6a. 
Rep.  400. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  l^  Criminal  Law,  S|  2824-2327.  2321 
2332.] 
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2.  Same— TBiAir-ABGUVSNT. 

While  the  party  who  is  entitled  to  tins 
concluding  argument  should  be  required  to  state 
to  his  adversary,  before  he  addresses  the  jury, 
the  qnestions  of  law  that  he  will  make  in  the 
case,  and  read  or  present  to  him  the  authorities 
which  he  expects  to  nse«  this  rule  does  not  ap- 
ply when  the  only  question  in  the  case  is  one 
of  fact  and  there  Is  no  controversy  as  to  the 
law.  But  the  refusal  of  the  court  to  require 
the  party,  before  he  concludes  the  argument, 
to'  state  his  points  of  law  or  authorities  in  sup- 
port thereof,  is  no  ground  for  a  new  trial.  The 
proper  practice  would  be  to  ask  leave  to  reply 
to  questions  of  law  not  presented  except  In  the 
concluding  argument. 

3.  Same— Controversy  as  to  Testimony  chp 
Witness. 

Where,  pending  the  argument,  a  contro- 
Tersy  arises  between  counsel  as  to  the  testi- 
mony of  a  certain  witness,  the  court  can  have 
the  witness  recalled,  or,  where  the  testimony  of 
the  witness  has  been  taken  down  in  shorthand 
by  the  official  reporter,  have  him  read  to  the 
Jury  from  his  notes  the  testimony  of  the  wit- 
ness; and  where  neither  one  of  these  plans  is 
insisted  on  by  counsel  thft  court  can  leave  the 
matter  to  the  recollection  of  the  jury.  The 
court  is  under  no  duty  to  settle  controversies 
between  counsel  as  to  the  testimony  of  a  wit- 
ness, by  stating  his  recollection  of  the  testi- 
mony of  the  witness. 

4.  Same— Sufficiency  of  Evidence. 

The  verdict  is  supported  by  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Amerlcus ;  C.  R. 
Crisp,  Judge. 

Seaborn  Fort  was  convicted  of  a  crime,  and 
he  brings  error.    Affirmed. 

Allen  Fort  ft  Son,  for  plaintiff  in  error. 
Zach  ChUders,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(3  Oa.  App.  606) 

VARNBR  ▼.  STATB.    (No.  941.) 
(Oonrt  of  Appeals  of  (Georgia.    Feb.  11,  1908.) 
Criminal  Law-~Cobfu8  Delicti— Necessity 
OF  Proof. 

There  being  no  proof  of  the  corpus  delicti, 
the  refusal  to  grant  a  new  trial  was  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  15,  Criminal  Law,  $  229&1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Griffin;  B.  W. 
Hammond,  Judge. 

John  Vamer  was  convicted  of  crime,  and 
brings  error.    Reversed. 

T.  B.  Patterson,  for  plaintiff  in  error.  Wm. 
H.  Beck,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  reyersed. 


(3  Ga.  App.  689) 

GANN  V.  ZETTLBR.    (No.  875.) 
(Ck>urt  of  Appeals  of  Georgia.    Feb.  11,  1908.) 
Bbokebs— Right  to  (^oioassions. 

"No  man  can  serve  two  masters :  for  either 
he  will  hate  the  one  and  love  the  other,  or  else 
he  will  hold  to  the  one  and  despise  the  other.** 

[Bd.  Note.— For  casrs  in  point,  see  Cent.  Dig. 
vol.  a  Brokers,  H  62-^.] 

(Syllabus  by  the  Court) 


Error  from  City  Court  of  Atianta;  H.  M. 
Reid,  Judge. 

Action  by  R.  M.  Gann  against  M.  L.  Zettler. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Affirmed. 

a  B.  Rosser,  Jr.,  for  plaintiff  in  error. 

A.  C.  Bioom,  for  defendant  in  error. 

POWELL,  J.  It  is  recorded  of  Him  •*who 
spake  as  never  man  spoke**  that,  "seeing  the 
multitudes,  he  went  up  into  a  mountain,  and 
when  he  was  set  bis  disciples  came  unto  him ; 
and  he  opened  his  mouth  and  taught  them, 
saying:  •  •  •  'No  man  can  serve  two 
masters ;  for  either  he  will  hate  the  one  and 
love  the  other,  or  else  he  will  hold  to  the 
one  and  despise  the  other.'"  So,  also,  is 
our  law.  C»v.  Ckxie  1895,  §fi  3010,  8011,  3014, 
8018L  Whoso,  having  undertaken  the  serv- 
ice of  his  master,  counsels  with  another  and 
agrees  also  to  serve  him  in  those  same  things 
wherewith  he  has  been  trusted,  cannot  claim 
the  reward  promised  by  his  master  unless 
he  makes  it  plain  that  be  has  not  acted  priv- 
ily, but  that  his  master  was  consenting  there- 
to. Sessions  v.  Payne,  113  Ga.  955,  39  S.  B. 
825;  Ramspeck  ▼.  Patillo,  104  Ga.  772,  30  S. 

B.  962,  42  L.  R.  A.  197,  69  A;n.  St  Rep.  197; 
Red  Cypress  Lumber  Co.  ▼.  Perry,  118  Ga. 
876>  45  S.  E.  674;  Whitley  v.  James,  121  Ga. 
621,  49  S.  E.  600;  Reed  v.  Aubrey,  91  Ga.  435, 
17  S.  E.  1022,  44  Am.  St.  Rep.  49;  Todd  v. 
Crerman  American  Insurance  (Jo.,  8  Ga.  App. 
^,  69  &  B.  94. 

In  this  case  a  woman,  owning  a  house,  plac- 
ed it  with  an  agent,  instructing  him  to  sell  it 
for  her  for  |1,500.  A  man,  desiring  to  buy 
the  house,  but  not  for  cash,  hired  this  agent 
to  become  also  his  agent  to  buy  it  of  the 
woman  through  other  means,  making  known 
to  him  that  he  was  willing  to  give  in  ex- 
change for  the  woman's  bouse  a  piece  of  land 
which  he  owned  and  ^,200  in  notes.^  The 
agent,  not  telling  the  wcHuan  that  he  bad 
become  the  agent  of  the  man,  got  from  her 
an  agreement  to  take,  in  exchange  for  her 
bouse,  the  man's  land  and  notes  for  |1,000; 
and  she  therewith  also  consented  that,  if  the 
agent  could  get  the  man  to  give  more  than 
this  sum,  be  should  have  it  for  his  pay.  How- 
ever, before  the  trade  was  ended,  the  woman 
having  obtained  knowledge  that  the  man  had 
already  offered  to  give  more  than  the  land 
and  the  $1,000,  which  bad  not  been  told  her, 
put  the  agent  aside  and  dealt  directly  with 
the  man,  to  her  better  advantage.  The  agent, 
learning  of  these  things,  sued  her  for  $200; 
but  the  judge  gave  judgment  in  her  favor. 

Judgment  affirmed. 


(3  Ga.  App.  609) 
COX  ▼.  STATE.    (No.  952.) 
(Court  of  Appeals  of  Ckorgia.    Feb.  11,  1908.) 

1.  Larceny— Possession  of  Stolen  Pbopebtt 
—Question  for  Jury— Review. 

Where    whisky  was   stolen   at   night,   and 
whlalcy  similar  in  quantity  and  quality  is  found 
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the  next  morning  In  the  ]>os6essioii  of  the  ac- 
cased.  and  he  fails  to  explain  his  possession,  the 
question  of  the  identity  of  the  whisky  stolen 
with  that  found  in  the  possession  of  the  accused 
is  to  be  determined  by  the  junr;  and  when,  to 
the  proof  of  the  larceny  and  of  the  recent  pos- 
session of  whisky  claimed  to  be  the  whisky 
stolen,  there  was  added  other  proof  on  collateral 
points  indicating  the  guilt  of  the  accused,  and 
the  verdict  was  approved  by  the  trial  judge,  this 
court  will  not  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Larceny,  $  181.] 

2.  Criminal  Law— Evidence— Best  and  Sec- 
ondary. 

There  was  no  error  in  overruling  the  ob- 
jection to  the  testimony  of  the  express  agent 
that  the  accused  had  not  ordered  any  whisky 
in  two  weeks  on  the  ground  that  his  book  was 
the  best  evidence  of  the  fact  The  agent  testi- 
fied from  his  own  knowledge  without  reference 
to  the  book. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Crimina4  Law.  SS  882-886.] 

3.  Indictment— Motion  to  Quash. 

A  motion  to  quash  an  indictment  because 
of  insufficient  evidence  will  not  be  entertained 
by  the  court ;  the  question  being  one  of  fact  for 
the  jury. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Lexington;  Phil 
W.  Davis,  Judge. 

Sam  Cox  was  convicted  of  larceny,  and 
brings  error.    Affirmed. 

Hawes  Cloud  and  Joel  Cloud,  for  plaintiff 
in  error.  Hamilton  MeWborter,  Jr.,  for  the 
State. 

HILL^  C  J.    Judgment  affirmed. 


(8  Ga.  App.  610) 

REESE  V.  STATE.    (No.  953.) 
(Court  of  Appeals  of  (Georgia.    Feb.  11,  1908.) 

1.  Homicide— Assault  with  Intent  to  Knx. 

The  verdict  was  authorized  by  the  evidence. 

2.  Cbimin AL  Law  —  Rsmaskb  of  Counsel  -^ 
New'  Trial. 

Where,  in  the  argument  of  state's  counsel, 
it  was  stated  that  the  prosecutor  was  an  officer 
of  the  law  whose  duty  it  was  to  prosecute,  and, 
upon  objection  of  the  defendant's  attorney,  the 
court  stopped  counsel  for  the  state,  who  then 
promijtly  withdrew  the  remark,  and  the  jury 
were  immediately  instructed  by  the  court  not  to 
give  any  consideration  to  the  remark,  the  re- 
fusal to  declare  a  mistrial  upon  defendant's  mo- 
tion because  of  the  remark  m  question  was  not 
error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  i  1693.] 

8.  Homicide— Assault  with  Intent  to  Kill 

—Justification. 

It  is  not  error,  .in  the  trial  of  one  in- 
dicted for  assault  with  intent  to  murder,  where 
evidence  has  been  introduced  tending  to  show 
that  he  shot  at  another  with  a  pistol  in  return 
for  a  slap  upon  the  face,  to  instruct  the  jury 
that  it  is  not  every  trivial  provocation  which  in 
point  of  law  will  amount  to  an  assault,  nor 
every  blow  which  will  as  a  matter  of  law  re- 
duce a  homicide  from  murder  to  voluntary  man- 
slaughter. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  2G,  Homicide,  §§  65-75,  123,  606-609.1 

4.  Same— Sentence. 

The  sentence  imposed  in  a  trial  court  is  not 
to  be  deemed  as  matter  of  law  excessive ;  nor  i« 


It  subject  to  review,  unless  the  penalty  exceeds 
that  provided  by  law  for  the  offense. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law.  H  8281-8297.  8310- 
8319.] 

(SyUabua  by  the  Court) 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Walter  Reese  was  convicted  of  assauU 
with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
F.  A.  Hooper,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  assault  with  intent  to  murder,  and  was 
convicted  of  shooting  at  another,  with  recom- 
mendation that  he  be  punished  as  for  a  mis- 
demeanor. The  Judge  regarded  the.  recom- 
mendation of  the  Jury,  and  sentenced  the 
defendant  to  serve  12  months  In  the  chain 
gang.  The  defendant  moved  for  a  new  trial 
on  the  usual  general  grounds,  and  at  the 
hearing  amended  his  motion  by  adding  six 
special  grounds.  The  alleged  errors  of  which 
complaint  is  made  may  be  divided  into  four 
classes:  (1)  That  the  Terdlct  is  contrary  to 
evidence.  (2)  Because  the  court  erred  in  re- 
fusing to  declare  a  mistrial.  (3)  That  the 
court  erred  in  certain  instructions  to  the 
Jury.  (4)  That  the  sentence  of  the  court  Is 
excessive. 

1.  The  evidence  fully  authorized  the  yer- 
dict  That  testimony  which  was  the  most 
favorable  to  the  defendant  established  the 
fact  that  be  shot  at  one  Hollls  Slaughter 
with  a  pistol  two  or  three  times,  even  con- 
tinuing to  shoot  at  him  after  he  bad  retreat- 
ed behind  the  counter.  The  only  provocation 
or  justification  for  the  use  of  a  deadly  wea- 
pon was  the  fact  that  Slaughter  slapped 
Reese's  Jaws.  This  would  have  authorized  a 
blow  with  the  fist  in  resentment;  but  certain- 
ly, in  the  absence  of  any  proof  of  marked  dis- 
parity of  size  and  strength,  it  would  not  au- 
thorize the  use  of  a  pistol  or  other  deadly 
weapon.  The  Jury  were  authorized,  under 
the  law.  however,  to  consider  the  provocation 
in  mitigation  of  the  offense,  and  they  reduc- 
ed their  finding  from  assault  with  intent  to 
murder  to  shooting  at  another.  Beardless 
of  any  conflict  which  may  have  existed  in 
the  evidence,  proof  was  offered  which,  if 
credible  to  the  Jury,  was  ample  to  warrant 
the  verdict  rendered.  If  the  Jury  had  be- 
lieved that  Hollls  Slaughter  had  anything 
in  his  hand,  or  that  the  defendant  had  reason 
to  believe  from  any  prior  statement  made 
by  Slaughter  that  he  was  in  danger,  or  be- 
lieved himself  to  be,  they  could  have  acquit- 
ted the  defendant.  The  Jury,  however,  pre- 
ferred to  disbelieve  this  theory. 

2.  In  the  fourth  ground  of  the  motion 
"movant  contends  that  the  court  erred  In  re- 
fusing to  declare  a  mistrial  on  motion  of  de- 
fendant's counsel  when  the  attorney  for  the 
state  was  arguing  to  the  Jury  in  conclusion 
that  the  prosecutor  was  a  white  man,  and 
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an  officer  of  the  law,  and  bis  duty  was  to 
prosecute;  their  being  no  evidence  to  support 
Bucb  an  argument."  The  trial  Judge  qualified 
his  approval  to  thi^  ground  by  an  explana- 
tory note,  In  which  he  states  that  at  the 
beginning  of  the  trial  the  Solicitor  General 
announced  that  Mr.  Redmond,  a  city  police- 
man, was  prosecutor,  and  the  Jury  was  purg- 
ed by  the  court  as  to  relationship  to  Mr. 
Redmond.  During  the  argument  of  the  de- 
fendant's counsel  he  used  the  expression: 
•The  low-down  black  sneak  of  a  prosecutor." 
In  reply  to  this  argument- Mr.  Childers,  of 
the  counsel  for  the  state,  in  his  argument 
stated  that  the  prosecutor  was  an  officer  of 
the  state,  whose  duty  it  was  to  prosecute. 
When  counsel  for  the  defendant  objected  to 
the  argument,  the  court  stopped  Mr.  Child- 
ers, who  immediately  withdrew  his  remark, 
and  the  court  instructed  the  Jury  at  the  time 
not  to  give  any  consideration  to  the  state- 
ment made  by  Mr.  Childers.  The  court  did 
not  err  in  refusing  to  declare  a  mistrial  un- 
der the  above  circumstances.  The  statement 
of  the  Judge  as  to  Mr.  Childers'  prompt  with- 
drawal of  his  remark,  coupled  with  the  time- 
ly instruction  of  the  court  to  the  Jury,  as 
well  as  the  circumstance  which  gave  rise  to 
the  incident,  make  it  perfectly  clear  that  no 
barm  could  have  resulted  to  the  defendant. 
His  case  was  not  prejudiced  nor  the  verdict 
against  him  Influenced  by  what- had  occurred. 

3w  Exceptions  to  the  charge  of  the  court 
arc  contained  in  the  fifth,  sixth,  seventh,  and 
ninth  grounds  of  the  motion.  In  the  fifth 
ground  the  movant  contends  that  the  court 
erred  In  failing  to  instruct  the  Jury  as  to 
what  is  considered  in  law  a  reasonable  doubt. 
We  might  decline  to  consider  this  ground 
because  no  specific  error  is  alleged;  but,  up- 
on examination  of  the  charge  of  the  court, 
we  have  occasion  to  commend  the  method  in 
which  this  subject  is  presented  to  the  Jury. 
The  court,  wherever  necessary,  instructs  the 
Jury  that  they  must  be  satisfied  of  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt 
This  applies,  not  only  to  the  question  of  the 
defendant's  guilt,  but  to  that  of  the  grade 
of  offense  of  which  he  may  be  guilty.  If 
the  Jury  are  satisfied  he  has  violated  the  law. 
It  is  true  that  the  Judge  did  not  attempt  a 
loigthy  definition  of  what  is  meant  by  the 
words  ••reasonable  doubt."  We  think,  for 
that  very  reason,  he  left  the  minds  of  the 
Jury  more  free  from  doubt  as  to  what  is  in- 
tended by  that  term  than  if  he  had  labored 
to  define  it.  The  words  "reasonable  doubt," 
given,  as  they  should  be,  their  general,  or- 
dinary signification,  have  a  meaning  so  ob- 
▼ioas  that  most  attempts  at  explanation  are 
more  confusing  than  helpfu).  The  sixth  and 
ninth  grounds  are  mere  incomplete  excerpts 
from  the  charge  of  the  court,  and  no  error  is 
assigned  or  specified  for  our  consideration. 

3.  In  the  seventh  ground  it  is  averred  that 
the  court  erred  in  charging  the  Jury:  "Nor 
is  it  every  trivial  provocation  which  in  point 
of  law  will  amount  to  an  assault,  or  every 


blow  which  will,  as  a  matter  of  law,  reduce 
a  homicide  from  murder  to  voluntary  man- 
slaughter." The  error  assigned  Is  that  un- 
.der  the  contentions  of  the  defendant  this 
charge  is  incomplete  and  insufficient.  This 
can  hard^  be  said  to  be  a  sufficient  assign- 
ment to  demand  our  consideration,  because 
it  is  not  stated  wherein  the  instruction  com- 
plained of  is  insufficient  or  incomplete.  An 
examination  of  the  charge  of  the  court  dem- 
onstrates that  the  exception  is  without  merit. 
The  Judge,  after  telling  the  Jury  that  there 
must  be  actual  assault  upon  the  person  kill- 
ing or  an  attempt  by  the  person  killed  to 
commit  a  serious  personal  injury  upon  the 
person  killing,  or  other  equivalent  circum- 
stance, to  Justify  the  excitement  of  passion 
and  to  exclude  all  idea  of  deliberation  and 
malice,  in  order  to  reduce  the  homicide  from 
murder  to  manslaughter,  proceeds  to  say  to 
the  Jury:  "There  must  be  provocation  such 
as  Justifies  the  excitement  of  passion  and  ex- 
cludes all  idea  of  deliberation  or  malice. 
Nor  is  it  every  trivial  provocation  which, 
in  point  of  law,  will  amount  to  an  assault, 
or  every  blow  which  will  as  a  matter  of  law 
reduce  a  homicide  from  murder  to  voluntary 
manslaughter.  It  is  a  question  for  the  Jury 
whether  the  provocation  is  sufficient  to  ex- 
cite such  passion.  It  must  be  provocation  suf. 
flcient  to  Justify  the  excitement  of  passion 
and  to  exclude  all  idea  oP  deliberation  or 
malice,  express  or  implied."  We  hold  this 
to  be  sound  law.  Certainly  the  plaintiff  in 
error  in  this  case  could  not  complain  of  it, 
even  if  the  Judge's  charge  were  not  correct, 
for  the  Jury  by  their  finding,  gave  the  de- 
fendant the  benefit  of  the  theory,  that  he 
shot  In  anger,  and  not  in  malice. 

4.  The  eighth  ground  of  the  motion  com- 
plains that  the  Judge  erred  in  sentencing  the 
defendant  for  12  months  In  the  chain  gang 
without  alternative.  The  contention  of  the 
plaintiff  in  error  is  that  the  sentence  is  ex- 
cessive. This  court  has  no  Jurisdiction  to  con- 
trol the  discretion  lodged  in  the  trial  Judge  as 
to  Imposition  of  penalties.  An  assignment  of 
error  upon  the  ground  that  the  sentence  is 
excessive  will  not  be  sustained,  unless  the 
sentence  exceeds  the  limits  provided  by  law 
for  the  punishment  of  a  violation  of  the  of- 
fense in  question. 

Judgment  affirmed. 


(9  Ga.  App.  m) 
BARBER  V.  STATE.    (No.  924.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1908.) 

1.  Gaming— EiViDENCE. 

The  evidence  authorized  the  verdict. 

2.  Witnesses— Impeachment— Credibility. 

A  party  cannot  impeach  a  witness  he  intro- 
duces, unless  it  be  shown  that  he  is  entrapped 
by  the  witness;  but  the  jury  are  not  for  that 
reason  required  to  believe  such  a  witness  in 
preference  to  others.  Consequently,  thou^b  the 
state  introduce  a  witness  whose  testimony,  if 
l)elieved,  may  show  the  innocence  of  the  accused 
and  contradict  the  evidence  of  another  witness 
previously    introduced,    which    established '  his 
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.  the  defendant  is  not  thereby  necesearily 

entitled  to  an  acauittal.    The  credibility  of  both 
witnesses   and   the   comparative  credibility    of 
each  is  a  matter  to  be  determined  by  the  jury. 
(Syllabus  by  the  Court) 

Ertor  from  City  Ck>art  of  Hall  Goimty;  J. 
O.  Boone,  Judge. 

Silas  Barber  was  convicted  of  gaming,  and 
brings  error.    Affirmed. 

C.  R.  Faulkner  and  Ed.  Quillian,  for  plain- 
tiff in  error.  Fletcher  M.  Johnson,  for  the 
State. 

BUSSELL,  J.  Barber,  the  plaintiff  in  er- 
ror, was  tried  for  the  offense  of  gaming  up- 
on an  accusation  preferred  by  one  J.  J.  Duna- 
gan.  The  accused  introduced  evidence  to  the 
effect  that  he  went  with  one  Collins  to  a  field 
where  Ira  Ashley  (with  whom  he  was  accused 
of  havingf  gambled)  was  plowing  to  see  Ashley 
about  buying  a  cow.  Collins  plowed  in  Ash- 
ley's place,  while  the  defendant  and  Ashley 
walked  over  to  a  pasture  and  looked  at  the 
cow,  and  Collins  testified  that  the  negro, 
Ashley,  and  Mr.  Barber  were  not  out  of  his 
sight  while  he  was  plowing ;  that  they  did  not 
sit  down  or  play  any  cards  at  all;  that  the 
state's  witness,  Dunagan,  came  from  his  house 
straight  down  the  road  to  where  Collins 
was  plowing,  and  from  there  went  straight  to 
where  the  defendant  was;  that  he  did  not 
walk  up  a  ditcjh  or  fence  row,  but  went 
straight  to  where  Barber  and  the  negro  were 
looking  at  the  cow.  Gilbert,  a  witness  for 
the  state,  testified  to  about  the  same  effect 
as  the  defendant's  statement  and  the  testi- 
mony of  Collins,  the  defendant's  witness. 
He  testified  to  being  in  the  field  near  the  pas- 
ture, seeing  Dunagan  come  down  the  road  to 
where  Collins  was  plowing,  and  go  straight 
to  Barber  and  the  negro.  He  swore  that  he 
saw  the  defendant  and  Ashley  almost  all  tiie 
time,  except  when  he  went  to  the  opposite 
end  of  the  field  as  he  plowed,  that  they  were 
standing  up  under  a  tree  or  walking  about 
They  were  not  sitting  down  at  all  while  in 
his  sight,  and  he  was  not  out  of  sight  of 
them  longer  than  seven  or  eight  minutes  at 
a  time. 

This  evidence  would  certainly  have  author- 
ized an  acquittal  of  the  defendant;  for  the 
time  and  the  place  of  the  gaming  charged 
were  identical  with  the  time  and  place  to 
which  the  defendant's  testimony  was  directed, 
and  it  is  the  only  evidence  except  the  testi- 
mony of  the  prosecutor.  If  it' were  the  only 
evidence,  the  verdict  finding  the  defendant 
guilty  would  have  been  fiagrantly  contrary  to 
the  evidence,  as  contended  by  counsel  for 
plaintiff  in  error.  If  it  were  the  only  evi- 
dence, we  would  unhesitatingly  set  the  ver- 
dict aside  as  contrary  to  law  for  lack  of  evi- 
dence, and  counsel  for  the  plaintiff  in  error 
probably  wondered  that  he  was  couTicted,  in- 
asmuch as  one  of  the  two  witnesses  for  the 


state  himself  testified  enough  to  have  au- 
thorized the  acquittal  of  their  client  The 
prosecutor  stood  alone.  But  the  prosecutor 
testified  that  he  looked  out  in  the  pasture 
from  the  point  where  he  found  Collins  plow- 
ing in  the  negro's  place,  and  saw  the  defend- 
ant and  the  negro  sitting  down  playing 
cards ;  that  he  was  about  10  or  15  steps  from 
them,  and  that  they  did  not  see  him;  that 
they  were  playing  cards  with  the  money  be- 
tween them;  that  they  were  shufiUng  and 
dealing  cards,  and  the  money  was  on  the 
ground  between  them.  He  further  testified 
that  he  went  back  around  to  Collins,  and. 
as  be  started  towards  Barber  and  Ashley, 
they  got  up  off  the  ground,  and  took  up  some- 
thing. At  that  time  the  witness  could  not 
tell  what  they  picked  up  because  he  was 
about  200  yards  from  them.  He  went  up  to 
them  and  asked  the  negro  what  he  was  doing 
there.  He  further  testified  that  the  negro 
had  no  cow;  and,  further,  that  he  was  hid- 
den by  the  bushes  from  the  players,  and  that 
from  where  Gilbert  and  Collins  were  at 
work  they  could  not  see  Barber  and  Ashley. 
If  the  Jury  believed  the  prosecutor,  the  ver- 
dict of  guilty  was  fully  authorized.  And  they 
had  the  right  to  believe  him,  in  spite  of  the 
fact  that  he  testified  that  he  had  had  a  fight 
with  the  defendant,  and  that  his  feelings  to- 
wards him  were  not  good*  The  fact  that  his 
feelings  were  not  good  might  discredit  his 
testimony  before  the  Jury,  but  It  should  not 
necessarily  have  that  effect  No  complaint  is 
made  that  the  court  committed  any  error  in 
his  charge  or  in  the  admission  or  exclusion 
of  testimony.  The  case  comes  under  the 
well  settled  rule,  already  announced  In  a 
number  of  decisions  by  this  court,  that  the 
settlement  of  disputed  issues  of  fact  by  ^e 
Jury,  in  the  absence  of  any  error  on  the  part 
of  the  court  which  may  have  Induced  or  con- 
tributed to  the  finding,  is  conclusive.  It  Is 
only  on  account  of  our  resfpect  for  the  great 
zeal  and  earnestness  evidenced  by  counsel 
for  plaintiff  In  error  that  we  have  been  led 
Into  a  more  lengthy  discussion  of  the  fkcts 
than  is  necessary. 

2.  The  fact  that  a  witness  Introduced  by 
the  state  testified  in  behalf  of  the  defendant, 
or  at  least  testified  to  a  state  of  facts  which 
showed  that  the  defendant  could  not  be  guil- 
ty of  the  offense  charged  at  the  time  and 
place  with  reference  to  which  he  was  accused. 
Is  of  no  consequence  after  a  verdict  of  guil- 
ty, if  other  evidence  was  introduced  by  the 
state  sufficient  to  authorize  conviction.  Wliile 
the  state  cannot  impeach  a  witness  It  has 
introduced,  unless  state's  counsel  has  been 
shown  to  have  been  entrapped  by  him,  stil! 
the  Jury  is  not  compelled  to  believe  the  wit- 
ness. The  case  upon  this  point  is  controlled 
by  the  decision  in  Alexander  ▼.  State^  1  Qa. 
App.  289,  67  S.  B.  990. 

Judgment  afltoned. 
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(3  Ga.  App.  606) 

WATTS  ▼.  STATE.    (No.  W2.) 
(Goort  of  Appeals  of  Georgia.    Feb.  11,  190&) 

Homxcids—Manslauohtbr— Evidence. 

There  being  no  evidence,  either  by  the  state 
or  by  the  accused,  nor  anything  in  the  de- 
fendant's statement,  indicating  manslaughter,  a 
▼erdict  finding  the  defendant  guilty  of  that  of- 
fense must  be  set  aside. 

(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Wilcox  CJoun- 
ty :  U.  V.  Whipple. 

Joe  Watts  was  convicted  of  manslaughter, 
and  brings  error.    Reversed. 

T.  O.  Taylor,  John  R.  Cooper,  H.  D.  D. 
Twiggs,  and  Hal  Lawson,  for  plaintiff  in  er- 
ror.   E.  D.  Graham,  Sol.  (^en.,  for  the  state. 

POWEI4L,  J.  No  phase  of  the  evidence  in- 
dicates manslaughter.  The  defendant's  state- 
ment sets  up  nothing  less  than  a  complete 
justification.  The  trial  Judge  very  properly 
declined  to  charge  the  law  of  voluntary  man- 
slaughter, and  the  Jury,  notwithstanding  the 
instructions  of  the  Judge,  having  returned  a 
verdict  finding  the  defendant  guilty  of  that 
offense,  a  new  trial  ought  to  have  been  grant- 
ed. This  proposition  is  so  well  settled  by  re- 
peated rulings  as  to  require  no  citation  of 
authority. 

Since  there  is  to  be  another  trial,  we  sug- 
gest that  in  the  light  of  the  conflict  as  to 
whether  the  persons  killed  had  pistols  on  the 
night  of  the  difficulty,  testimony  as  to  their 
habit  of  carrying  weapons  is  of  some  rele- 
vancy, and  may  be  admitted  as  illustrating 
this  issue. 

Judgment  reversed. 


(3  6a.  App.  56S) 

SOUTHERN    BY.    CO.    v.    BiyiNG&     (No. 

635.) 
(0>art  of  Appeals  of  Georgia.    Feb.  11,  100&) 
Casbikbs  —  Injxtbt  to  Fbeioht  ~  €k>NTaiBn- 

TOBT    NEOT^IGENGB. 

The  verdict  is  wholly  without  evidence  to 
support  it,  and  the  judgment  refusing  a  new 
trial  is  erroneous. 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Pite,  Judge. 

Action  by  W.  T.  Bivlngs  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Maddox,  McCamy  &  Shumate  and  J.  M. 
Rudolph,  for  plaintiff  in  error.  Oeo.  Q. 
Glenn,  and  M.  O.  Tarver,  for  defendant  in 
error. 

HILIi^  C.  J.  Bivlngs  sued  the  railroad 
company  for  damages  resulting  from  an  in- 
jury to  a  horse  while  being  loaded  into  a 
freight  box  car  of  the  company  at  its  freight 
depot  in  Dalton.  The  suit  was  tried  on 
appeal  in  the  superior  court,  and  the  jury 
found  a  verdict  in  favor  of  Blvings  for  |5a 


The  defendant's  motion  for  a  new  trial  was 
overruled. 

The  evidence  for  the  plaintiff,  substantial- 
ly stated,  is^as  follows:  Carl  Blvings,  broth- 
er of  the  plaintiff,  applied  to  the  agent  of  the 
defendant  for  a  car  to  ship  to  Atlanta  some 
household  goods,  a  cow,  and  a  horse.  In  com- 
pliance with  his  request,  the  railroad  com- 
pany had  a  box  car  placed  for  him  at  the 
platform  of  the  depot,  and  furnished  him 
with  a  wooden  skid  to  use  In  loading  the  car. 
The  railroad  company  took  no  part  in  the 
loading  of  the  car,  but  the  entire  loading  was 
done  by  the  brother  of  the  plaintiff.  There 
was  no  request  to  the  agents  of  the  company 
to  assist  in  the  loading.  The  horse  refused 
to  enter  the  car,  and  he  was  blindfolded  and 
led  In.  After  getting  him  in  the  car,  and 
before  shutting  the  door,  the  blindfold  was 
removed.  The  horse  became  frightened  at 
being  in  the  car,  backed  out,  and  in  backing 
either  kicked  or  pushed  the  skid  out  of  its 
place,  and  his  hind  leg  went  down  between 
the  edge  of  the  platform  and  the  car  door, 
and  was  cut  by  an  iron  skid  lying  by  the 
door.  It  is  uncontroverted  that  the  platform, 
the  skid,  and  the  car  were  all  in  good  and 
saf^  condition  and  suitable  for  the  purpose 
for  which  they  were  used. 

The  injury  to  the  horse  was  not  caused  by 
the  moving  of  the  cars  or  locomotives  of  the 
railroad  company,  and  therefore  there  is  no 
presumption  of  negligence  against  the  com- 
pany. Civ.  Code  1895,  S  2321.  Nor  had  the 
horse  at  the  time  of  the  injury  been  receiv- 
ed into  the  custody  of  the  carrier.  Civ. 
Code  1896,  S  2264.  It  was  incumbent  upon 
the  plaintiff  to  show  that  the  company  was 
negligent,  and  that  this  negligence  caused  or 
contributed  to  the  injury  of  the  horse.  Oiv. 
€k)de  1895,  §  5160.  The  evidence  wholly 
fails  to  sho^  any  negligence  on  the  part  of 
the  railroad  company,  but  does  clearly  show 
that  the  injury  to  the  horse  was  caused  solely 
by  the  negligence  of  the  agent  of  the  plain- 
tiff. The  verdict  is  in  direct  contravention 
of  section  2322  of  the  avll  Code  of  1895, 
which  declares:  "No  person  shall  recover 
damages  from  a  railroad  company  for  Injury 
to  himself  or  his  property,  where  the  same 
is  done  by  his  consent,  or  is  caused  by  his 
own  negligence." 

Judgment  reversed. 


9  Ckk  App.  606) 
WHITE  V.  STATE.    (No.  94a) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  190a) 

Cbihinal  Law— Appeai>— Review. 

There  was  evidence  sufficient  to  authorize 
the  verdict.  No  reversible  error  appears  in  any 
of  the  exceptions  to  the  mlings  of  the  court  or 
the  charge  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3075.] 

(Syllabus  by  the  Ourt) 

Error  from  Superior  OonrU  Floyd  (bounty; 
Moses  Wright,  Judge. 
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Joe  White  was  convicted  of  shooting  at  an- 
other, and  brings  error.    Affirmed. 

Sharp  &  Sharp  and  W.  M.  Henry,  for  plain- 
tiff in  error.  W.  H.  Ennis,  Sol.  Gen.,  for  the 
State. 

POWELL,  J.  After  a  careful  reading  of 
the  record  we  must  concede  that  the  testi- 
mony of  the  prosecutor  appears  to  be  very  un- 
satisfactory; indeed,  we  hardly  think  that  ei- 
ther the  judge  or  the  jury  believed  him. 
However,  the  jury  had  the  right  to  conclude 
that,  on  account  of  the  assault  which  the  de- 
fendant claimed  the  prosecutor  made  on  him, 
the  shooting  was  not  malicious,  so  as  to  make 
It  an  assault  with  intent  to  murder ;  but  that 
nevertheless  the  assault  was  not  so  serious 
as  wholly  to  justify  the  defendant,  in  which 
event  the  verdict  rendered — that  of  shooting 
at  another — is  the  proper  result  of  the  case. 
To  this  extent  the  testimony  of  the  prosecu- 
tor, even  if  he  were  successfully  impeached, 
was  sufficiently  corroborated  to  sustain  the 
verdict  In  fine,  the  reviewing  court  will 
sustain  a  verdict  when  any  portion  of  the 
testimony  of  any  of  the  witnesses  will  suffi- 
ciently support  it  This  is  true,  although  the 
entire  testimony  of  such  witness  might  lead 
to  a  different  result — a  rule  substantially  the 
same  as  that  laid  down  in  the  Penal  Code  as 
to  the  credit  to  be  given  to  the  defendant's 
statement.  None  of  the  exceptions  of  law 
taken  are  meritorious. 

The  Judgment  is  therefore  affirmed. 


(8  Ga.  App.  680) 

WARNACK  V.  STATE.    (No.  907.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  190&) 

1.  HoMiciDB— Instructions— "Mutual   Com- 
bats—Self-defense. 

The  assignments  of  error  on  .the  charj^e  re- 
lating to  wvtions  70.  71,  and  73  of  the  Penal 
Code  of  1805  are  fully  controlled  by  the  deci- 
sions of  tills  court  in  Ligbtsy  v.  State.  2  Ga. 
A  pp.  442.  58  S.  B.  68fi,  and  Holland  v.  State 
(decided  January  26.  1908)  00  S.  B.  205. 

2.  Same— Involuntary  Manslauohtkb. 

Where  the  evidence  and  the  statement,  tak- 
en to^Ather  or  separately,  raise  a  doubt  al- 
though slight,  as  to  the  intention  to  kill,  the 
law  of  involuntary  manslaughter  should  be  giv- 
en in  charge;  and,  where  the  act  from  which 
death  results  may  or  may  not  be  lawful  under 
the  facts,  both  grades  of  the  law  of  involun- 
tary manslaughter  should  be  given  in  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §{  049-656.] 

3.  Same— Protection  of  Brother. 

Brothers  have  the  right  of  mutual  protec- 
tion under  the  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28.  Homicide,  H  177-ldl.] 

4.  Same— Apparent  Necessity. 

The  right  which  the  law  gives  to  a  brother 
to  defend  a  brother  when  in  peril,  and,  if  need 
be,  to  take  life  in  such  defense,  does  not  neces- 
sarily depend  on  whether  the  brother  himself 
is  blameless  or  at  fault.  If  the  brother  who 
interposes  is  himself  blameless  in  connection 
with  such  attack,  his  right  to  interpose  may  be 
justified  by  a  real  or  apparent  necessity  present- 
ed by  the  facts  and  circumstances  as  they  appear 


to  him  at  the  moment  of  his  Interposition  In  be* 
half  of  his  brother. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Homicide.  §§  177-131.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  WhltQeld  Coun- 
ty;  A.  W.  Flte,  Judge. 

Claude  Warnack  was  convicted  of  volun- 
tary manslaughter,  and  brings  error.  Re- 
versed. 

Claude  Warnack  was  indicted  for  murder, 
and  on  his  trial  was  convicted  of  voluntary 
manslaughter.  The  state  introduced  one  wit* 
ness  to  the  homicide,  who  testified  in  sub- 
stance as  follows:  Claude  and  Jim  Warnack 
were  brothers,  and,  on  the  day  of  the  homi- 
cide, were  at  work  on  the  farm  of  Chess  Wil- 
son, the  deceased.  They  had  liauled  up  from 
the  fields  and  delivered  tlie  portions  of  the 
com  belonging  to  the  defendant  and  the  de- 
ceased. The  wagon  belonged  to  the  deceased, 
and  they  asked  him  if  they  could  have  tbib 
use  of  the  wagon  to  haul  Jim's  portion  of  the 
com  to  the  Caylors,  about  a  mile  distant 
Both  brothers  were  sitting  on  the  wagon 
when  the  request  was  made,  and  a  fence  was 
between  them  and  the  deceased.  The  decea»> 
ed  refused  at  first  to  let  them  have  the  wag- 
on, but,  after  a  few  words,  consented  to  let 
them  have  it,  provided  they  would  pay  him 
for  the  use  of  it,  saying  that  "it  cost  some- 
thing to  keep  a  team."  Jim  replied  that  "it 
didn't  cost  anything  to  be  a  damn  raacaL** 
The  deceased  asked  *'who  he  was  talking  to?^ 
he  said  to  him ;  and  then  the  deceased  got 
over  the  fence,  and,  with  a  plank  in  his  hand, 
went  towards  Jim,  saying  that  be  had  to 
take  that  back.  Jim  got  down  off  t^  c  wagon, 
and  they  met  The  deceased,  who  was  left 
handed,  took  hold  of  Jim  by  the  collar,  and, 
holding  the  plank  in  his  right  hand,  declared 
that  Jim  had  to  take  back  his  language.  The 
witness  did  not  know  where  the  deceased 
got  the  plank  he  had  in  his  hand.  This  plank 
would  weigh  about  four  pounds,  was  two 
feet  long,  and  about  one  inch  thick,  and  six 
inches  wide.  "A  man  could  very  easily  kill 
another  with  it"  The  deceased  had  Jim  in 
his  collar.  Jim  was  not  doing  anything,  and 
the  evidence  does  not  show  that  he  had  any 
weapon  or  anything  in  his  hands.  The  de- 
ceased was  not  trying  to  hit  Jim  with  the 
plauk,  but  was  cursing  him,  and  telling  him 
that  he  had  **to  take  that  back."  While  the 
struggle  was  going  on,  the  defendant  who 
was  sitting  on  the  wagon,  without  saying 
anything,  took  up  the  brake  stick,  and,  jump- 
ing off  the  wagon,  went  to  them,  and  hit  the 
deceased  with  this  stick  on  the  head.  The 
blow  was  from  behind  the  deceased,  and  was 
a  hard  one,  the  defendant  using  both  handa 
The  brake  stick  will  weigh  about  10  pounds, 
and  is  about  7  feet  long  and  2  Inches  thick. 
The  lick  knocked  the  deceased  down.  The 
witness  went  to  the  deceased  and  raised  him 
up,  and  asked  if  he  was  hurt  much.  The  de- 
ceased  replied   that   he   thought  not     Hit 
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skull  was  fractured,  and  he  died  from  the  ef- 
fects of  the  blow  In  eight  days.  The  broth- 
ers. Immediately  after  the  blow,  walked  away. 
The  sheriff  could  not  find  the  defendant  for 
two  weeks.  He  was  notified  by  tbe  defend- 
ant's uncle  that  he  was  in  Knozville,  and  he 
went  there,  and  found  him  arrested  and  in 
jail.  There  was  some  evidence,  not  very 
strong,  that  the  defendant  felt  unkindly  to- 
wards the  deceased.  The  physician  who  ex- 
amined the  fractured  skull  testified  that  the 
blow  could  have  been  given  from  either  In 
front  or  behind,  though  his  opinion  was  that 
the  blow  was  from  behind.  Judging  from 
the  extent  of  the  injury,  the  blow  was  a  hard 
one.  The  skull  of  the  deceased  was  not  up 
to  the  average  in  thickness. 
Jim  Wamack,  the  brother  of  the  defendant, 
•  testified  in  substance  as  follows:  He  asked 
"Chess,"  the  deceased,  to  lend  him  his  wagon, 
and  Chess  replied  that  he  would  If  he  would 
pay  for  It,  as  it  cost  something  to  feed  a 
team.  "I  says,  'It  don't  cost  anything  to  act 
the  damn  rascal  with  a  fellow.'  He  grabbed 
up  a  piece  of  plank  inside  of  the  fence,  and 
came  over  the  fence,  and  says,  'God  damn 
you,  you  can't  call  me  a  damn  rascal.'  I  got 
off  the  wngon  when  I  seen  him  come  over  the 
fence,  and  turned  around  to  keep  him  from 
hitting  me  in  the  back  of  the  head.  He  grab- 
bed me  In  the  collar  with  his  right  hand,  and 
had  the  plank  in  his  left  hand,  and  commenc- 
ed striking  me.  Claude  says,  when  he  got 
over  the  fence,  'Don't  hit  him  with  that 
stick,  Chess.'  Chess  just  reached  out  and 
grabbed  me,  and  says,  'God  damn  you,  take  it 
back,'  and  Claude  commenced  taking  up  the 
brake  stick,  and  says,  'Turn  him  loose. 
Chess' ;  and  Chess  says,  'God  damn  you,  take 
it  back* ;  and  Claude  got  down  off  the  wagon, 
and  Chess  says,  'God  damn  you,'  and  drawed 
back  to  hit  me  with  the  plank;  and  Claude 
says,  'Turn  him  loose,'  again,  and  Chess  draw- 
ed back  to  hit  me  with  the  plank,  and  Claude 
fait  him.  Claude  was  standing  to  the  side  of 
Mr.  Wilson  when  he  hit  him.  He  did  not  step 
up  behind  him.  I  never  made  any  effort  to 
strike  Mr.  Wilson,  and  never  used  any  op- 
probrious words,  except  those  I  admit  using 
at  first  Claude  asked  Mr.  Wilson  to  let  me 
loose  twice,  and  told  him  not  to  hit  me.  Wil- 
son was  much  larger  than  my  brother,  and  a 
better  man  physically.  Wilson  was  some- 
where about  30  years  old.  I  was  10,  and  my 
brother  Claude  21,  and  both  of  us  are  mar- 
ried. The  plank  Wilson  had  and  was  draw- 
ing on  me  weighed  about  four  or  five  pounds, 
and  was  large  enough  to  kill  a  man  with.  He 
tore  my  shirt  at  the  collar  when  he  had  hold 
of  me.  Chess  had  me  by  the  collar  and  was 
cursing  me,  and  was  drawing  back  the  plank 
to  hit  me,  when  my  brother  struck  him." 
The  defendant.  In  bis  statement,  corroborated 
his  brother  as  to  the  cause  of  the  diflSculty 
between  his  brother  and  the  deceased,  and 
said:  "I  said,  *Ches8,  don't  hit  him.'  He 
grabbed  up  the  stidc  in  his  left  hand,  and 
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grabbed  Jim  with  his  right  hand,  and  shook 
him  around  about  the  front  wheel  of  the 
wagon.  I  was  up  on  the  wagon.  I  told  him 
twice  to  turn  Jim  loose ;  but  he  wouldn't  He 
says,  'God  damn  you,  take  It  back.'  Jim  said 
nothing.  Then  Chess  said  again,  'God  damn 
you,  take  it  back,  or  I  will  fix  you  with  this 
stick';  and  he  made  just  about  a  fourth  of 
his  lick,  when  I  hit  him.  He  fell  down,  and 
we  turned  around  and  walked  over  home.  I 
had  no  Intention  in  the  world  to  kill  him. 
Me  and  him  was  about  as  good  friends  as 
there  was  in  the  county,  I  reckon.  I  never 
made  any  threats  or  attempted  to  do  any- 
thing to  hiuL  We  was  all  good  friends.  I 
was  sorry  that  it  happened."  A  motion  for  a 
new  trial  was  made  on  numerous  grounds; 
the  material  ones  being  that  the  court  erred 
in  charging  section  73  of  the  Penal  Code  of 
1886,  and  also  in  charging  tfaat  section  in  con- 
nection with  and  as  qualifying  sections  70 
and  71 ;  the  full  charge  on  these  points  being 
as  follows :  "Justifiable  homicide  is  the  killing 
of  a  human  being  in  self-defense,  against  one 
who  endeavors  by  violence  or  surprise  to  com- 
mit a  felony  on  the  person  killing.  A  bare 
fear  of  any  of  those  offenses,  to  prevent 
which  the  homicide  Is  alleged  to  have  been 
committed,  shall  not  be  sufiicient  to  justify 
the  killing.  It  must  appear  that  the  circum- 
stances were  sufiicient  to  excite  the  fears  of 
a  reasonable  man,  and  that  the  party  killing 
really  acted  under  the  infiuence  of  those 
fears,  and  not  in  a  spirit  of  revenge.  Again, 
if  a  person  kill  another  in  his  defense,  it 
must  appear  that  the  danger  was  so  urgent 
and  pressing  at  the  time  of  the  killing  that  in 
order  to  save  his  own  life,  or  to  prevent  a 
felony  being  committed  upon  him,  the  killing 
of  the  other  was  absolutely  necessary;  and 
it  must  also  appear  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had 
really  and  in  good  faith  endeavored  to  decline 
any  further  struggle  before  the  mortal  blow 
was  given."  Also,  that  the  court  erred  in  not 
charging  the  law  of  involuntary  manslaugh- 
ter; also,  in  leaving  to  the  jury  to  decide  as 
a  question  of  law  the  right  of  one  brother 
to  defend  another,  or  whether  such  relation- 
ship stood  upon  the  same  footing  of  reason 
and  justice  as  that  of  parent  and  child ;  and 
also  erred  in  the  following  charge:  "If  you 
should  come  to  tbe  conclusion  that  it  stands 
upon  the  same  footing  of  reason  and  justice, 
I  charge  you  that  he  would  stand  in  the  same 
light  as  the  defendant  Jim,  his  brother, 
would  be  If  he  had  done  the  killing  and  was 
here  on  trial.  In  other  words,  if  Jim  had 
done  the  killing,  and  the  killing  had  been 
murder,  then  the  defendant  would  be  guilty 
of  murder.  But  if  Jim  had  done  the  killing, 
and  the  killing  would  have  been  voluntary 
manslaughter,  then  the  defendant  would  be 
guilty  of  voluntary  manslaughter;  but  ^ 
Jim  had  done  the  killing,  and  the  killing 
would  be  justifiable  homicide,  then  the  de- 
fendant would  not  be  guilty  of  any  offense.** 
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W.  E.  Mann  and  G.  G.  Glenn,  for  plaintiff 
in  error.  Sam.  P.  Maddox,  Sol.  Gen.,  and  W. 
0.   Martin,  for  the  Stata 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  1.  This  court  has  in  Lightsy  ▼. 
State,  2  Ga.  App.  442,  58  S.  B.  686,  and  in 
Holland  t.  State  (decided  January  26,  1908) 
60  S.  B.  205,  fully  covered  the  exceptions 
made  to  the  charge  of  the  court  relating  to 
sections  70,  71,  and  73  of  the  Penal  CJode  of 
1895,  defining  the  two  branches  of  the  law  of 
justifiable  liomicide.  Following  numerous  de- 
cisions of  the  Supreme  Court,  we  have  en- 
deavored to  clearly  point  out  the  difference 
between  these  sections,  as  applicable  to  the 
law  of  Justifiable  homicide  therein  embraced, 
and  to  indicate  the  cases  to  which  the  sec- 
tions are,  respectively,  applicable,  and  in 
what  manner  they  should  be  given  in  charge 
where  applicable.  Applying  the  law  as  laid 
^wn  by  these  decisions  to  the  facts  in  this 
case,  we  think  the  court  erred  In  charging 
section  73  of  the  Penal  Code  of  1895,  and 
Also  in  charging  this  section  in  such  a  maur 
ner  as  to  lead  to  the  conclusion  that  it  qual- 
ified and  restricted  the  right  of  self-defense 
as  defined  tn  sections  70  and  71.  In  no  view 
of  the  eyidence  in  this  case  was  there  any 
mutual  combat  Mutual  combat,  in  the 
meaning  of  section  73,  is  a  mutual  fight  fol- 
lowing a  mutual  intention  to  fight  with  fel- 
onious purpose.  The  defendant  was  certain- 
ly not  engaged  in  any  combat  with  the  de- 
ceased, nor  was  his  brother,  in  whose  be- 
half he  interfered  and  struck  the  fatal  blow, 
engaged  in  a  fight  with  the  deceased  at  the 
time  the  blow  was  given.  The  deceased  had 
hold  of  the  defendant's  brother  with  his  left 
hand,  and  was  threatening  liim  with  a  stick, 
which  he  held  in  his  right  hand,  unless  he 
took  back  the  opprobrious  words  that  he 
had  used  to  him.  The  brother  had  no  weap- 
on of  any  sort,  and,  according  to  the  testi- 
mony for  the  state,  was  doing  nothing  to 
the  deceased,  but  was  simply  standing  in  a 
passive  attitude,  and  not  in  any  manner  re- 
sisting, by  combat  with  the  deceased,  the 
assault  which  the  deceased  was  making  up- 
on tiim  because  of  such  opprobrious  language. 
It  is  perfectly  clear,  therefore,  that  the  law 
of  justifiable  homicide  resulting  from  mu- 
tual combat  has  no  application  to  the  facts 
in  this- case. 

2.  In  our  opinion  the  court  should  have 
given  In  charge  the  law  of  involuntary  man- 
slaughter. When,  from  the  evidence  or  the 
statement,  some  doubt,  although  slight,  might 
arise  as  to  the  intention  to  kill,  the  court 
should  give  In  charge  the  law  of  involun- 
tary manslaughter.  If,  In  addition  to  the 
doubt  of  intention  to  kill,  there  is  also  some 
question  as  to  whether  the  act  from  which 
death  resulted  was  an  unlawful  or  a  lawful 
act,  both  grades  of  involuntary  manslaughter 
should  be  submitted  to  the  jury.  Jackson 
V.  State,  76  Ga.  474;  Taylor  v.  State,  108 
Ga.  384,  34  S.  B.  2;    Farmer  v.  State,  112 


Ga.  80,  37  S.  EX  120;  Jordan  v.  State,  124 
Ga.  780,  53  S.  E.  331;  borsey  v.  State,  120 
Ga.  633,  55  S.  E.  479;  Joiner  v.  State  (Su- 
preme Court  of  Georgia)  68  S.  B.  859.  The 
evidence  shows  no  previous  ill  feeling  be- 
tween the  parties,  no  premeditation  or  prep- 
aration. The  anger  of  the  deceased  was 
aroused  by  the  opprobrious  words  used  to 
him  by  the  defendant*s  brother.  He  grabbed 
up  a  plank,  and  went  over  the  fence  sep- 
arating him  from  the  brothers,  took  hold  of 
the  collar  of  the  brother  who  had  used  the 
opprobrious  language,  and  demanded,  with 
an  oath,  that  he  take  back  the  language,  and 
at  the  same  time  holding  the  plank  in  a 
threatening  position.  The  defendant,  seeing 
the  attack  upon  his  brother,  hastily  took  up 
the  brake  stick  from  the  wagon  in  which 
he  was  sitting,  and  struck  the  deceased  on  • 
the  head.  The  one  witness  for  the  state  says 
that  he  struck  him  from  behind,  and  with- 
out a  word  of  warning.  The  brother  testi-* 
fled  that  the  defendant  strack  the  deceased 
from  the  side,  and  after  repeated  requests 
made  by  him  to  the  deceased  not  to  hit  his 
brother,  and  to  "turn  him  loose."  The  state- 
ment is  to  the  same  effect  Taking  the  eyi- 
dence as  a  whole,  we  think  the  law  of  jus- 
tifiable homicide  in  self-defense,  as  defined  by 
sections  70  and  71  of  the  Penal  Code  of  1805, 
and  manslaughter,  both  voluntary  and  in- 
voluntary, was  applicable.  If  the  jury  be- 
lieved that  the  defendant  struck  the  blow 
in  defense  of  his  brother  against  one  who 
was  at  the  time  really  or  apparently  en- 
deavoring by  violence  to  commit  a  felony  on 
his  person,  and  the  circumstances  were  suf- 
ficient to  excite  the  fears  of  a  reasonable 
man  that  such  was  the  purpose  of  the  de- 
ceased, the  defendant  would  be  justiflable. 
If  he  struck  the  deceased,  not  for  the  pui^ 
pose  of  defending  his  brother  from  what  he 
honestly  believed  to  be  a  felonious  assault 
but  from  sudden  heat  of  passion  aroused 
l^  the  attack  upon  his  brother,  intending  to 
kill  the  deceased,  he  would  be  guilty  of  Ydk- 
untary  manslaughter.  If  he  struck  the  de- 
ceased with  no  intention  to  kill,  and  only  to 
prevent  injury  to  the  person  of  his  brother, 
less  than  a  felony,  he  would  be  guilty  of  in- 
voluntary manslaughter.  If,  under  all  the 
circumstances,  he  had  no  legal  right  to  in- 
terfere at  all  to  prevent  an  injury  to  his 
brother,  but  he  did  so  without  any  intuition 
to  kill,  but  simply  to  prevent  such  injury,  he 
would  be  guilty  of  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act  If, 
however,  under  all  the  circumstances,  he  had 
the  right  to  interfere  to  prevent  the  deceas- 
ed from  striking  his  brother  with  the  plank, 
even  though  he  thought  that  the  deceased 
Intended  only  to  assault  and  beat  and  not 
to  seriously  injure  his  brother,  and  he  struck 
suddenly,  with  no  intention  to  kill,  his  of- 
fense would  be  involuntary  manslaughter  in 
the  commission  of  a  lawful  act  without  due 
caution  and  circumspection.  There  is  some 
evidence  in  the  record  to  authorise  either 
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one  of  the  oonctuslons  above  Indicated,  and 
tile  conrt  should  have  given  \n  charge  the 
law  applicable  to  each  one  of  them. 

3.  The  right  of  a  brother  to  defend  a  broth- 
er is  a  legal  right,  and  the  court  should  have 
so  charged,  and  not  have  left  the  question 
to  the  jury  as  one  of  fact  Under  the  com- 
mon law,  the  right  of  defense  was  given  to 
nearly  all  of  the  domestic  relations,  and  it 
certainly  cannot  be  doubted  that  this  right 
is  given  by  the  law  to  brothers,  brothers  and 
sisters,  sisters,  and  husband  and  wife,  as 
well  as  to  parents  and  children.  Section  74 
of  the  Penal  Code  of  1895,  in  expressly  giving 
the  right  of  mutual  protection  to  parents  and 
children,  was  not  intended  to  be  exclusive, 
for  section  75  gives  the  same  right  of  mutual 
protection  to  all  other  relations  which  stand 
upon  the  same  footing  of  reason  and  justice 
as  those  of  parents  and  children,  and  certain- 
ly the  right  of  the  brother  to  protect  his 
brother  falls  within  this  category.  Armi- 
stead  V.  State,  18  Ga.  708;  Alexander  v. 
State,  118  Ga.  27,  44  S.  E.  851. 

4.  Under  the  special  facts  of  this  case,  the 
court  did  not  commit  harmful  error  in  mak- 
ing the  right  of  the  brother  who  was  assault- 
ed by  the  deceased  the  criterion  by  which  to 
determine  the  right  of  the  defendant  The 
defendant  heard  the  provocation  in  the  use 
of  the  opprobrious  words  by  his  brother.  He 
saw  the  size  of  the  plank  with  which  the  de- 
ceased made  the  assault,  and  he  was  prob- 
ably as  fully  informed  as  his  brother  of  all 
the  facts  and  circumstances — ^the  res  gestae — 
of  the  difficulty  between  his  brother  and  the 
deceased.  Let  us  briefly  consider  the  case 
from  the  standpoint  of  the  brother  who  was 
assaulted  by  the  deceased.  Under  section 
103  of  the  Penal  Code  of  1895  opprobrious 
words  may  Justify  a  simple  assault  or  an  as- 
sault and  battery,  but  they  do  not  justify  an 
attack  with  a  deadly  weapon.  Therefore,  if 
the  deceased  was  making  an  assault  upon  the 
brother  with  a  weapon  likely  to  produce 
death,  or  was  really  or  apparently  about  to 
commit  a  felony  upon  his  person,  the  fact 
that  the  latter  had  provoked  the  attack  by 
opprobrious  words  would  not  take  away  his 
right  of  self-defense.  And  what  the  brother 
assaulted  could  do  for  himself  in  his  defense 
his  brother  could  do  for  him.  We  would  not, 
however,  be  understood  as  holding  that  a 
brother  who  interposed  to  defend  a  brother 
from  an  apparently  felonious  assault  would 
not   in    any   case  be  justifiable,    unless   the 

.  brother  who  was  being  assaulted  would  him- 
self be  justifiable.  This  question  is  to  be 
determined  by  the  facts  and  circumstances 
as  they  appear  to  the  brother  who  Inter- 
poses for  the  purpose  of  defense.  We  can 
Imagine  cases  where  the  defendant  brother 
would  be  Justifiable  in  defending  his  brother, 
where  the  brother  himself  might  not  be 
blameless.  His  conduct  is  not  to  be  judged  by 
the  actual  facts,  but  by  the  facts  as  they  ap- 
peared to  him  at  the  moment  of  his  Inter- 
position in  behalf  of  his  brother.    Alexander 


V.  State,  118  Ga.  27,  44  S.  B.  851;  People  v. 
Curtis,  52  Mich.  616»  18  N.  W.  385. 

For  tlie  reasons  stated,  we  think  the  case 
should  be  again  tried. 

Judgment  reversed. 


(8  Gcu  App.  6«9) 

INGRAM  V.  McCASKBT  REGISTER  CO. 

(No.  828.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1908.) 

SiXES— Action  fob  Peicb— Failubs  of  Con- 

BIDEBATION— EVinSNCE. 

The  defendant  having  announced  his  con- 
tract of  purchase,  the  plaintiff  was  entitled  to 
maintain  hia  suit  u^n  the  contract  without 
furnishing  as  a  gratuity,  certain  articles  which 
formed  no  part  of  the  contract,  and  it  was  not 
error  to  overrule  a  petition  for  certiorari  com- 
plaining of  a  judgment  for  the  unpaid  balance 
of  the  purchase  price  stipulated  in  the  con- 
tract, regardless  of  the  failure  to  deliver  certain 
articles  contracted  to  be  furnished  free  in  the 
absence  of  evidence  sustaining  a  proper  plea  of 
partial  failure  of  consideration. 
(Syllabus  by  the  0>nrt.) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  McCaskey  Register  Company 
against  Robert  Ingram.  Judgment  for  plain- 
tiff. From  an  order  dismissing  a  writ  of  cer- 
tiorari, defendant  brings  error.    Affirmed. 

F.  W.  Capers,  for  plaintiff  in  error.  Austin 
Branch,  for  defendant  in  error. 

RUSSELL,  J.  The  defendant  In  error 
brought  suit  in  a  Justice's  court  against  the 
plaintiff  in  error  on  a  contract,  by  which  a 
cash  register  was  sold  to  the  plaintiff  in  error 
for  $60,  of  wliich  $6  was  payable  in  cash  and 
the  balance  in  six  monthly  payments  of  $9 
each.  The  consideration  of  the  contract  is 
stated  as  follows:  *'One  McCaskey  Account 
Register,  Style  No.  Reg.  No.  of  accounts  140 
In  consideration  of  above  I  agree  to  pay  to  the 
McCaskey  Register  Company  $60,  being  price 
of  register  and  the  supplies  herein  ordered 
f.  o.  b.  Alliance,  O."  In  the  comer  of  the  con- 
tract appears  the  following: 

E^ztra  supplies  at  list  price. 

Register  Slips 

Account  Books  

O.  Book  Cover , 

Inventory  Book 

Announcement  Sheets  

Price  of  Register 60.00 


Total  60.00 

On  the  back  Of  the  contract  are  the  words: 

Following  supplies  sent  free  with  register: 

10,000  Register  Slips.  100    Balance   Record   Bn- 

60  Delinquent    BnTolopes.       velopes. 

2  Patent  Indexes.  1  Individual    Account 

1  Total    Record   Book.  Book. 

S  Casta  Record  Pads.  S  Dally  Record  "PfiO*. 

1  Set  Index  Cards.  1  Delinquent  Sheet 

26  Miscellaneous  Cards.  S  Leather  Covers. 

25  Limit  Credit  Cards.  1  Invoice  Book. 

1  Slip  Holder  for  each  regular  account  in  register 

The  contract  contained  quite  a  number  of 
stipulations  Immaterial  to  the  present  discus- 
sion.   The  defendant  filed  the  following  plea : 
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"That  this  defendant  did  purchase  under 
written  contract  one  McCaskey  register  from 
the  plaintiff.  That  this  register  was  purchas- 
ed upon  condition  that  the  following  supplies 
would  be  sent  free  with  the  register,  to  wit : 

10.000   Register  Slips.  100   Balance   Record   Bn- 

60  Delinquent    Envelopes.       velopes. 

2  Patent  Indexes.  1  Individual    A  c  o  o  a  n  t 

1  Total    Record    Book.  Book. 

S  Casta  Record  Pads.  3  Daily  Record  Pads. 

1  Set  Index  Cards.  1  Delinquent   Sheet 

26  Miscellaneous  Cards.  3  Leather   Covers. 

26  Limit  Credit  Cards.  1  Invoice  Book. 

1  Slip  Holder  for  each  regular  account  in  register. 

"That  the  defendant  has  never  complied 
with  this  condition  subsequent  to  his  contract, 
and  has  no  right  to  ask  judgment  against 
this  defendant  until  he  has  complied  with  his 
part  of  the  contract  upon  which  he  sues." 

On  the  trial  the  plaintiff  introduced  the  con- 
tract  and  a  letter,  dated  July  3,  1903,  which 
the  defendant  admitted  was  written  in  his 
behalf  by  his  daughter,  as  follows:  *'I  write 
in  regard  to  the  account  register  which  I  took 
through  transfer  from  your  agent  when  he 
was  here  on  June  27th.  I  find  that  I  will 
not  be  able  to  pay  for  the  account  register, 
therefore  I  wish  to  notify  you  so  that  you  can 
dispose  of  it  to  some  one  else,  as  I  will  not 
use  it  any  more."  The  defendant  testified 
that  the  plaintiff  did  not  furnish  him  with 
the  supplies,  and  that  he  never  demanded 
them.  Judgment  was  rendered  against  the 
defendant  for  $54  and  costs.  The  case  was 
carried  by  certiorari  to  the  superior  court, 
and  exception  is  taken  to  the  order  of  the 
Judge  of  the  superior  court  dismissing  the 
same. 

We  think  the  judgment  of  the  judge  of  the 
superior  court  In  dismissing  the  certiorari 
was  right  In  the  first  place,  the  plea  of  the 
defendant  amounted  to  a  plea  of  failure  of 
consideration,  and  was  not  sustained  by  evi- 
dence showing  to  what  extent  the  considera- 
tion failed,  so  as  to  enable  the  court  to  prop- 
erly estimate  and  allow  the  same.  In  the 
next  place,  the  contract  was  made  June  27, 
1903,  at  Augusta,  and  in  a  week's  time,  to  wit, 
on  July  3d  following,  the  defendant  repudiat- 
ed the  contract,  and  this  absolved  the  plaintiff 
from  the  duty  of  furnishing  anything  further, 
and  authorized  him  to  sue  for  the  breach  of 
the  contract. 

Pleadings  are  not  required  to  be  strictly 
technicaJ  in  a  justice's  court  The  summons 
Hi  not  sent  up  in  the  record,  and  we  do  not 
know  what  particular  verbiage  was  used  in 
the  summons  of  the  justice  tb  designate  the 
form  of  the  action,  or  whether  there  was 
petition  or  statement  of  the  case  attached  to 
the  summons,  as  well  as  the  contract  In  the 
petition  for  certiorari,  the  action  is  said  to 
be  a  suit  upon  a  contract.  By  this  may  be 
meant  a  suit  on  account  for  the  unpaid  bal- 
ance of  the  purchase  price  of  the  register, 
or  the  language  may  be  used  to  convey  the 
Idea  that  the  action  is  one  for  damages  for 
breach  of  the  contract    In  either  event,  un- 


der the  evidence  of  the  renuncIatloQ  of  the 
contract  furnished  by  defendant's  letter,  the 
plaintiff  was  authorized  to  proceed  with  the 
suit,  and  to  recover  whatever  might  be  the 
true  amount  due.  But  the  controlling  rea- 
son why  judgment  should  have  been  rendered 
for  the  plaintiff  for  the  full  balance,  and 
why  the  judge  of  the  superior  court  properly 
dismissed  the  certiorari  Is  that  It  appeared 
from  the  face  of  the  contract  Itself  that  noth- 
ing was  sold  except  the  cash  register,  and  its 
delivery  is  admitted.  » 

It  is  clear  from  the  list  with  the  blanks  to 
be  filled,  which  appears  in  the  comer  of  the 
contract  and  which  we  have  quoted,  that  the 
words  "supplies  herein  ordered"  refer  to  that 
blank.  None  of  these  blanks  are  filled.  From 
this  it  conclusively  follows  that  no  supplies 
were  ordered  or  were  purchased,  or  were  in- 
cluded within  the  terms  "supplies  herein  or- 
dered." The  offer  to  donate  or  furnish  free 
the  articles  on  the  back  of  the  contract  sub- 
sequent to  it  is  no  part  of  the  tensideration 
moving  to  the  contract,  because  it  was  sub- 
sequent to  it,  and,  even  if  the  offer  of  this 
gratuity  was  worth  anything  to  the  defend- 
ant, it  would  have  had  to  be  set  off  and  the 
value  of  the  articles  shown. 

The  case  of  Bennett  v.  Burkhalter,  128  Ga. 
154,  57  S.  E.  231,  cited  by  learned  counsel  for 
plaintiff  in  error,  in  which  it  is  said  that  "It 
was  Incumbent  upon  the  plaintiff,  before  be 
would  be  entitled  to  a  verdict,  to  show  by 
evidence  that  he  had  performed  the  services 
in  the  contemplation  of  the  parties  at  the 
time  that  the  contract  was  entered  Into,"  Is 
not  adverse  to  our  holding,  because  it  cannot 
reasonably  be  Inferred  that  anything  was 
within  the  contemplation  of  the  contracting 
parties  or  was  included  in  the  contract  be- 
sides the  register,  and  the  evidence  shows 
that  it  was  delivered.  The  company  did  not 
obligate  Itself  in  its  contract  to  furnish  sup- 
plies, but  expressly  stipulated  that  they  were 
sent  free.  The  contract  itself  makes  no  ref- 
erence to  that,  and  it  is  not  shown  that  the 
promise  of  these  supplies  induced  the  pur- 
chase of  the  register.  There  was  no  evi- 
dence as  to  the  value  of  the  supplies.  When 
Ingram,  by  his  letter,  renounced  the  con- 
tract the  company  had  the  right  to  sue  for 
the  breach.  And,  since  the  defendant  failed 
to  Introduce  any  evidence  by  which  the 
amount  of  his  damages,  due  to  the  failure 
of  the  company  to  send  the  supplies  they  of- 
fered to  furnish  him  free,  could  be  determin- 
ed (even  if  his  plea  of  failure  of  considera- 
tion could  be  otherwise  sustained  on  prin- 
ciple), for  faihire  of  a  measure  the  judgment 
was  necessarily  for  the  full  amount  of  the 
purchase  price.  Rhodes  v.  Jenkins,  2  6a. 
App.  475,  58  S.  B.  897 ;  •  Grier  v.  Enterprise 
Stone  Co.,  126  Ga.  17,  54  S.  E.  806;  Clegg-Ray 
Co.  V.  Indiana  Scale  Co.,  125  Ga.  658»  54  & 
B.  538;  9  Cyc.  703. 

Judgment  afllrmed. 
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(3  Ga.  App.  564) 

BROWN  et  al.  ▼.  PICKETT.     (No.  639.) 
(Court  of  Appeals  of  Georgia.     Feb.  11,  1908.) 

JxrSTICES    Ol"  THE  PEACE— JUDGMENT— APPEAI.' 
TO   JUBY. 

A  suit  oc  account  was  brought  in  a  justice 
court  by  a  partnership,  and  a  judgment  was 
rendered  by  the  justice  in  favor  of  the  partner- 
ship for  a  part  of  the  account  Held,  that  an 
appeal  from  this  judgment  to  a  jury  in  the  said 
court,  entered  by  one  of  the  oartners  in  his  in- 
dividual name,  with  an  appeal  bond  executed  in 
the  name  of  the  appellant  partner,  should  have 
been  dismissed.  Section  44C0.  and  not  section 
4461.  of  the  Civil  Code  of  1895,  is  applicable 
to  the  facts  of  this  case. 
(Syllabus  by  the  Ourt.) 

Error  from  Superior  Court,  Paulding  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  L.  L.  Brown  and  others  against 
J.  C.  Pickett  Judgment  for  plalntlflPs  for  a 
portion  of  the  demand,  and  they  bring  error. 
Affirmed. 

F.  M-  Richards,  for  plaintiffs  in  error.  J. 
J.  Northcutt  and  C.  D.  McGregor,  for  de- 
fendant In  error. 

HILXi,  C.  J.    Judgment  affirmed. 


(3  Ga.  App.  6S8) 

MONROE  COUNTY  v.  DRISKELI*. 

(No.  8(53.) 

(Court  of  Appeals  of  Georgia.     Feb.  11,  1908.) 

1.  TaiAI/— iNSTBtJCTIONS— OBAL   REQUEST. 

It  is  not  error  to  refuse  an  oral  request  to 
ave  a  certain  charge  to  the  jury.  For  the 
oenial  of  a  request  to  charge  to  a^ord  ground 
for  a  new  trial,  the  request  must  be  presented 
in  writmg.    Civ.  Code  1895,  $  5479. 

[Ed:  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  46.  Trial,  $  04^] 

2.  Trover— Evidence. 

The  finding  of  the  jury  was  authorized  by 
the  evidence,  and  the   trial  judge  did  not  err 
in  refusing  to  set  it  aside  upon  the  ground  that 
the  verdict  was  contrary  to  law. 
(Syllabus  by  the  0)urt.) 

Error  from  City  Court  of  Forsyth ;  W.  M. 
Clark,  Judge. 

Action  by  Monroe  county  against  D.  S. 
Driskell.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Cabaniss  &  Willingham,  for  plaintiff  in 
error.  Persons  &  Persons,  for  defendant  In 
error. 


RUSSELL,  J.  Monroe  county  brought  an 
action  of  trover  against  D.  S.  Driskell  for 
'^,000  feet  of  bridge  lumber,  consisting  of  500 
pieces  of  oak  lumber  2x6  inches  and  14  feet 
long,"  alleged  to  be  of  the  value  of  $105.  The 
county  alleged  that  the  defendant  converted 
this  Inmber  to  his  own  use.  Upon  the  trial 
the  petition  was  amended  by  changing  the 
description  of  the  lumber  sought  to  be  re- 
covered. The  Inmber  as  described  in  the 
amendment  was  "oak  lumber  for  bridge  pur- 
poses of  the  dimensions  2x6  inches  by  10,  12, 
14  and  16  feet  in  length,  and  post  lumber  for 
bracing  bridges  10  in.  x  10  in.,  containing  in 


the  aggregate  7,800  feet  worth  $175."  The 
jury  found  in  favor  of  the  defendant,  and 
the  plaintiff's  motion  for  new  trial  was  over- 
ruled. The  grounds  of  the  motion  for  new 
trial,  so  far  as  they  are  material  to  oar  con- 
sideration of  the  case,  are  twofold:  (1)  That 
the  court  erred  in  refusing  to  give  in  charge 
certain  Instructions,  which  were  orally  re- 
quested by  plaintiff  in  error;  and  (2)  that 
the  verdict  is,  for  lack  of  evidence  to  support 
it,  contrary  to  law. 

1.  It  is  well  settled  that  the  refusal  of  oral 
requests  to  charge  affords  no  ground  for  new 
trial.  It  was  therefore  not  error  for  the 
lower  court  to  refuse  a  new  trial  upon  the 
grounds  presented  by  the  amendment  to  the 
motion  for  new  trial. .  Both  of  these  grounds 
complain  of  the  refusal  of  the  court  to  charge 
certain  principles  which  were  requested  ore 
tenos.  It  has  been  uniformly  held  that.  In 
order  for  the  refusal  of  a  request  to  charge 
to  afford  ground  for  a  new  trial,  the  request 
must  be  presented  in  writing,  and  such  is  the 
requirement  of  Civ.  Code  1895,  S  5479.  We 
do  not  mean  to  say  that  it  is  necessary  to 
place  in  the  very  hands  of  the  judge  the  re- 
quest as  embodied  in  writing  if,  after  reading 
it  to  him,  he  states  that  he  will  not  give  the 
charge  contained  In  the  request  as  read.  In 
such  a  case  the  request  reduced  to  writing 
and  considered  by  the  court,  after  hearing  it 
read,  although  he  may  not  have  seen  its  con- 
tents, would  be  sufficient  presentation,  and  his 
refusal  to  further  consider  the  request  would 
dispense  with  the  necessity  of  his  reading  it 
for  himself.  But  in  such  a  case,  as  in  all 
others,  the  writing  thus  acted  upon  by  the 
court  should  be  properly  verified  by  the  judge, 
and,  in  any  event,  it  must  appear  from  the 
record  before  us  as  approved  by  the  judge, 
either  in  the  motion  for  new  trial  or  in  the 
bill  of  exceptions,  that  the  request  to  charge 
was  in  writing.  It  does  not  so  appear  in  the 
present  record,  but  it  Is  stated  in  both  of  the 
grounds  of  the  amendment  to  the  motion  for 
new  trial,  that  the  requests  In  the  present  in- 
stance were  oral.  That  the  judge  properly 
refused  to  consider  the  grounds  of  the  motion 
assigning  error  on  the  refusal  to  charge  oral 
requests,  see,  especially,  Farrar  v.  Brackett,  86 
Ga.  468,  12  S.  B.  686;  Shedden  v.  Stiles,  121 
Ga.  637  (2).  49  S.  B.  719;  Sims  v.  James,  62 
Ga.  2(J0;  Callaway  v.  State,  121  Ga.  188  (1), 
48  S.  E.  907;  Campbell  v.  State,  124  Ga.  432 
(4),  52  S.  E.  914 ;  Gresham  v.  Baugh,  66  Ga. 
189,  as  well  as  the  numerous  decisions  to  the 
same  point  collated  in  7  Ency.  Digest  of  Ga. 
Reports,  625. 

2.  The  remaining  error  assigned  in  the 
judgment  refusing  a  new  trial  is  that  the 
verdict  was  contrary  to  evidence.  As  we 
have  frequently  held,  the  Court  of  Appeals, 
by  the  terms  of  the  amendment  to  the  or- 
ganic law  of  the  state  which  created  it,  can 
only  consider  errors  in  law  and  equity.  We 
examine  the  evidence  only  for  the  purpose  of 
ascertaining  whether  the  verdict  is,  for  lack 
of  any  evidence  to  support  it,  contrary  to  law. 
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We  have  carefully  considered  the  evidence 
in  this  case.  The  case  turned  upon  the  iden- 
tification of  the  lumber  in  question.  It  de- 
volved upon  Monroe  county  as  the  plaintiff 
to  identify  the  lumber  which  it  claimed.  We 
thinlc  the  Jury  were  fully  authorized,  how- 
ever, from  the  evidence  submitted  to  them  to 
find  that  the  lumber  sold  to  Mr.  Drisliell  was 
not  necessarily  the  lumber  which  had  been 
bought  by  the  county  from  Thomas  &  Per- 
kins. It  may  be  conjectured  to  have  been 
the  same,  but  the  plaintifiTs  evidence  did  not 
establish  the  fact  We  will  not  say  that  the 
Jury  could  not  have  inferred  from  the  testi- 
mony in  the  case  that  it  was  the  lumber 
which  had  been  purchased  by  the  county,  but 
the  description  of  the  lumber  purchased  by 
Driskell  did  not  correspond,  except  in  part, 
with  that  described  either  in  the  petition  or 
in  the  amendment  thereto.  The  only  descrip- 
tion for  the  purpose  of  identification  given 
by  Mr.  Jossey,  the  first  of  the  county  commis- 
sioners who  testified,  was  that  the  county 
bought  10,000  feet  of  bridge  lumber  of  the 
kind  described  in  the  original  suit  (which 
was  2  by  6  inches,  14  feet  long),  "except 
that  there  was  some  post  lumber  in  it  for 
bracing  bridges."  Mr.  Thrash,  the  other  com- 
missioner who  testified,  testified  as  to  the 
value  of  the  lumber,  and  that  it  was  to  be 
delivered  at  Dames  Ferry,  but  gave  no  de- 
scription at  all  by  which  the  lumber  sought 
to  be  recovered  could  be  identified,  and  did 
not  testify  that  he  ever  saw  it.  The  defend- 
ant testified  that,  while  there  were  147  pieces 
2  by  6,  14  feet  long,  in  the  himber  he  got, 
the  other  was  10  by  12,  16-foot  pieces.  The 
testimony  of  the  defendant  was  the  only  tes- 
timony which  identified  the  character  and 
size  of  the  lumber  said  to  have  been  convert- 
ed, and  it  was  not  the  same  as  that  sued  for 
even  after  the  allowance  of  the  amendment 
The  fact  that  a  car  of  lumber,  composed 
largely  of  10  by  12  sills,  also  contained  147 
pieces  of  lumber  2  by  6  (which  was  the  size 
the  plaintiff  was  attempting  to  recover), 
could  well  be  considered  by  the  Jury  as  af- 
fording no  proof  whatever  that  there  were 
not  two  lots  of  lumber,  and  that  the  lumber 
purchased  by  Driskell  was  not  the  same  lum- 
ber as  had  been  purchased  by  the  county. 

Stress  was  laid  in  the  argument  on  the 
statement  made  by  Mr.  Driskell  to  Mr.  Jos- 
sey  and  Mr.  Willingham  as  follows:  "Of 
course,  I  got  the  lumber,  but  I  bought  it  at 
bailiff's  sale,  and  thought  I  had  a  right  to 
It'*  And  stress  is  laid  on  the  fact  that  this 
statement  was  not  denied  by  Driskell.  It  is 
not  our  province  to  pass  upon  the  weight  of 
the  testimony,  but  merely  to  determine 
whether  there  is  enough  evidence  to  author- 
ize the  verdict  as  a  matter  of  law.  We  do 
not  think,  however,  that  the  Jury  was  any 
more  required  to  consider  Mr.  Drlskell's 
statement  that  he  "got  the  lumber"  as  an  ad- 
mission that  the  lumber  he  bought  was  the 
lumber  which  had  been  bought  by  the  county 
than  to  hold  it  to  be  a  mere  statement  or  ad- 


mission that  he  got  the  lumber  abont  which 
he  was  testifying,  and  which  he  had  par- 
chased  at  a  baiHfTs  sale,  even  though  it 
might  not  be  the  same  as  that  bought  by  tlM 
county.  The  statement  was  subject  to  either 
of  these  constructions,  and  the  Jury  ezercis^ 
ed  their  right  to  consider  Mr.  Driskeirs 
statement  as  a  mere  admission  that  he  got 
some  lumber. 
Judgment  affirmed. 


(S  Ga.  App.  S65) 
ANDERSON  v.   HAU^    (No.  771.) 
(Court  of  Appeals  of  €^rgia.    Feb.  11,  190&) 

1.  Wbit  or  BBB0B—-DIS2CIBSAI/— Final  Judg- 

MKNT. 

This  court  is  without  Jurisdiction  to  consid- 
er a  direct  bill  of  exceptions  to  a  ruling  made 
pendente  lite  which  does  not  assign  error  upon 
any  final  judgment,  and  the  writ  of  error  in  such 
case  must  be  dismissed. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  320-343.] 

2.  Same— Record. 

Writings  transmitted  with  the  record  and 
attached  thereto,  which  are  not  specified  in  the 
bill  of  exceptions,  nor  certified  oy  the  lower 
court  nor  ordered  to  be  transmitted  to  this 
court,  cannot  be  considered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  SS  2951-2957.] 

(Syllabus  by  the  0>urt) 

Error  from  City  Court  of  Abbeville;  D.  B. 
Nicholson,  Judge. 

Action  by  Emma  Hall  against  H.  M.  An- 
derson. Judgment  for  plaintifC.  Defendant 
brings  error.    Dismissed. 

B.  H.  Williams,  for  plainUfl  in  error.  Hal 
IiawBon,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  ex- 
cepts to  the  ruling  of  the  city  court  of  Abbe- 
ville in  refusing  to  allow  an  amendment  to  his 
plea  as  defendant  in  that  court  and  assigns 
error  on  that  ruling.  No  exceptions  penden- 
te lite  were  filed,  nor  is  any  exception  taken 
to  the  final  Judgment  In  fact,  so  far  as  the 
bill  of  exceptions  and  the  record  ordered  to 
be  transmitted  disclose,  it  is  'not  shown  that 
any  final  Judgment  was  rendered  in  the  case. 
Even  if  the  case  has  been  finally  disposed  of, 
we  have  no  Jurisdiction  of  the  writ  of  error, 
for  the  reason  that  the  final  Judgment  is  not 
excepted  to.  We  confess  that  we  are  not  sat- 
isfied with  this  ruling;  but  we  are  bound  by 
the  precedents  existing  in  a  nuniber  of  deci- 
sions in  the  Supreme  Court  And  this  court 
has  heretofore  ruled  in  conformity  with  these 
decisions  in  Ox  Breeches  Mfg.  Co.  v.  Bird,  1 
Ga.  App.  40, 57  S.  E.  975,  and  other  cases,  as  we 
do  in  the  present  case.  As  remarked  by  Judge 
Powell  in  the  Ox  Breeches  Mfg.  Co.  Case,  su- 
pra: ''We  think  that  the  decision  in  Haakins  v. 
Bank,  100  Ga.  216,  27  S.  E.  985,  is  more  strict- 
ly in  accordance  with  sound  logic.  Yet  since 
this  last-named  case  is  expressly  cited  and 
overruled  in  Klbben  v.  0>astwise  Dredging 
Ca,  120  Ga.  899,  48  S.  E.  330,  we  are,  under 
the   constitutional    amendment   creating  this 
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court,  constrained  to  follow  the  mle  now  def- 
initely settled  by  the  Supreme  Court"  In  the 
present  case,  the  refusal  to  allow  the  amend- 
ment offered  by  the  defendant  left  him  with- 
out any  defense.  If  the  amendment  had  been 
allowed  and  the  evidence  had  sustained  the 
plea  as  amended,  the  defendant  would  have 
been  entitled  to  a  verdict  in  his  favor.  So 
that,  although  the  ruling  of  the  court,  if  the 
judge  had  allowed  the  amendment,  would  not 
have  concluded  the  case,  yet  the  ruling  to  re^ 
fusing  to  allow  the  amendment  was  control- 
ling. This  being  true,  when  the  defendant's 
amendment  was  rejected,  a  judgment  for  the 
plaintiff,  provided  that  she  proved  her  case, 
was  an  inevitable  sequence^  and  we  see  no  rea- 
son why  In  the  plain  and  practical  adminis- 
tration of  justice  there  should  be  any  neces- 
sity for  doing  more,  so  far  as  the  final  judg- 
ment is  concerned,  than  to  state  in  the  bill  of 
exceptions  that  a  final  judgment  was  render^ 
ed  in  behalf  of  the  opposite  party,  and  let  the 
exception  and  assignment  of  error  be  focused 
on  the  real  point  in  the  case.  Our  personal 
views,  however,  are  of  no  consequence  'so  long 
88  our  hands  are  tied  by  a  number  of  prior 
adjudications  of  the  Supreme  Court 

The  stringent  rule  laid  down  in  Newbeny 
V.  Tenant,  121  Ga.  561,  49  S.  E.  621,  HarreU 
V.  Tift,  70  6a.  730,  and  the  Kibben  Case,  cit- 
ed above,  was  considerably  modified  in  the  re- 
cent decision  In  Lyndon  v.  Ga.  By.  &  Electric 
Co.,  129  Ga.  353,  08  S.  E.  1047.  But  it  is  still 
absolutely  necessary,  as  a  matter  of  form,  to 
except  to  the  final  judgment,  even  if  that 
judgment  is  right,  if  the  rulings  upon  which 
It  was  predicated  were  correct,  and  it  is  an 
antecedent  controlling  ruling  which  has  work- 
ed injustice  if  any  has  been  done.  In  the 
opinion  of  the  writer  the  Legislature  should 
supplement  section  5526  of  the  Civil  Code  of 
1895  by  an  act  which  will  give  a  litigant  the 
right  upon  the  conclusion  of  his  case  in  the 
lower  court,  to  except  and  assign  error  upon 
any  interlocutory  ruling  which  controlled  the' 
final  judgment,  without  being  required  to  as- 
sume the  contradictory  position  of  assigning 
error  or  of  excepting  to  a  final  judgment, 
which,  in  view  of  such  previous  .rulings,  was 
not  only  inevitable,  but  right.  However,  even 
under  the  decision  in  the  Lyndon  Case,  this 
plaint!  if  in  error  could  have  preserved  his 
rights  by  excepting  generally  to  the  final  judg- 
ment This  he  failed  to  do,  and  the  dismiss- 
al of  the  writ  of  error  necessarily  follows. 

2.  Perhaps  to  supply  the  place  of  a  state- 
ment in  the  bill  of  exceptions  that  a  final  judg- 
ment was  rendered,  or  as  a  substitute  for  spec- 
ifying the  judgment  as  a  part  of  the  record 
material  to  be  sent  up,  there  is  attached  to 
the  transcript  of  the  record  what  purports  to 
be  the  final  judgment  rendered  In  this  case. 
It  is  too  well  settled  for  argument  that  this 
paper  has  no  place  in  the  record  and  cannot 
be  considered.  It  should  either  have  been  em- 
bodied in  the  bill  of  exceptions  (and  thus  it 
would  have  been  certified  by  the  judge),  or  it 
should  have  been  si)ecified  as  material,   in 


which  case  it  would  have  been  certified  and 
ordered  transmitted  in  the  certificate  of  the 
judge  to  the  bill  of  exceptions.  As  it  is,  it  is 
no  part  of  the  record,  because  It  is  totally 
without  verification. 
Writ  of  error  dismissed. 

(3  Ga.  App.  642) 
MITCHELL  V.  HENRY  VOGT  MACH.  00. 
HENRY  VOGT  MACH.  CO.  v.  MITCHELL. 

(Nos.   500,  510.) 
(Court  of  Appeals  of  Georgia.    F^.  11,  1908.) 

1.  Sales— Action  fob  Valu»— Set-Off  ahd 
countebclaim— election  07  remedies. 

A.  sued  B.  on  notes  siven  for  the  purchase 

Slice  of  an  ice  plant  which  A.  had  sold  to  B. 
L's  defense  was  that  the  notes  were  made  as 
a  part  of  a  written  contract  by  the  terms  of 
which  A.  had  a^rreed  to  obtain  for  him  certain 
leases  of  the  land  on  which  the  ice  plant  was 
situated,  and  that  A«  had  failed  to  comply  with 
his  contract,  in  that  be  had  not  obtained  for 
B.  the  said  leases.  B.  set  np  damages  resultiiuc 
from  the  breach  by  way  of  recoupment.  Held: 
(a)  B.  could  recoup  any  damaf^es  which  were 
the  natural  and  proximate  consequence  of  the 
breach,  (b)  B.  conld  not  recover  as  damaices 
the  value  of  the  leases  at  the  time  of  the  breach* 
and  also  all  expenses  incurred  by  him  on  ac- 
count of  his  failure  to  obtain  the  leases.  (c> 
The  court  did  not  err  in  compelling  B.  to  elect 
as  to  which  class  of  damages  he  would  neek 
to  recover. 

2.  Appeal  —  Disposition  of  Cause  — Find- 
ings—Amen  DMENT. 

A  finding  of  the  court  without  the  inter- 
vention of  a  jury  including  in  one  sum  both 
principal  and  interest  is  not  ground  for  a  new 
trial.  Such  a  judgment,  when  otherwise  author- 
ized, will  be  upheld,  with  directions  to  amend  it 
by  separating  principal  and  interest. 
8.  Sales— AcmoN  fob  Pbice— Evidence. 

There  was  no  material  error  of  law,  and 
the  finding  of  the  court  is  supported  by  the  evi- 
dence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Americns;  C.  R. 
Crisp,  Judge. 

Action  by  the  Henry  Vogt  Machine  Com- 
pany against  T.  E.  Mitchell.  Judgment  for 
plaintlir.  Defendant  brings  error,  and  plain- 
tiff assigns  cross-error.  Judgment  on  main 
bill  of  exceptions  afl3rmed«  On  cross-bill 
dismissed. 

E.  A.  Hawkins  and  W.  A.  Dodson,  for 
plaintiflF  in  error.  Lane  &  Maynard  and  G. 
B.  Ellis,  for  defendant  In  error. 

HILL,  0.  J.  The  Henry  Vogt  Machine 
Company  brought  suit  in  the  city  court  of 
Americus  against  Thomas  B.  Mitchell  on 
five  promissory  notes  for  the  principal  sum 
of  $8,000,  besides  Interest  The  defendant 
filed  his  answer,  setting  up  that  the  notes 
sued  upon  were  made  by  him  as  a  part  of 
a  contract  in  writing  entered  into  between 
him  and  the  plaintiff,  and  that  there  was 
a  breach  of  this  prior  contract  on  the  part 
of  the  plaintiff,  in  that  the  plaintiff  had 
agreed  in  said  contract  to  obtain  from  the 
Central  of  Georgia  Railway  Company  cer- 
tain leases  referred  to  in  the  contract,  and 
he  sought  to  set  up  and  reooup  his  damages 
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resulting  from  the  alleged  breaeb,  which  he 
claimed  to  be  the  value  of  the  leases,  and 
also  the  expenses  which  he  had  incurred  in 
performing  his  part  of  the  contract  The 
plalntiflf  demurred  to  this  answer,  on  the 
grounds  that  the  notes  sued  upon  were  un- 
conditional contracts  in  writing,  complete 
among  themselves,  and  making  no  reference 
to  those  prior  contracts,  and  that  the  prior 
contract  was  between  different  parties  from 
the  parties  to  the  notes  sued  on,  and  was  an 
effort  to  vary  the  terms  of  said  notes;  and, 
further,  that  the  items  of  expenses  set  out 
m  the  answer  showed  on  their  face  that  they 
were  not  Incurred  by  the  defendant  In  com- 
plying with  the  contract,  but  were  expenses 
incurred  by  him  in  the  conduct  of  his  busi- 
ness. The  court  overruled  the  demurrer, 
and  by  agreement  heard  the  case  without  the 
intervention  of  a  jury.  After  hearing  all  the 
evidence  and  before  the  argument,  the  court 
required  the  defendant  to  elect  whether  he 
would  seek  to  recoup  his  damages  for  the 
breach  of  the  contract  the  value  of  the 
leases,  or  damages  in  the  nature  of  expenses 
sustained  by  him  arising  out  of  his  failure  to 
obtain  the  leases,  and  the  defendant  elected 
to  recover  the  expenses  which  he  had  incur- 
Ired.  The  court  rendered  a  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $8,024.51,  principal,  with  in- 
terest at  6  per  cent,  per  annum  from  the  date 
of  judgment.  The  court  further  found  that 
the  prior  writing  or  contract  set  up  in  the 
defendant's  answer  was  competent  evidence, 
and  that  the  evidence  showed  was  a  breach 
of  the  contract  on  the  part  of  the  plaintiff 
from  which  breach  the  defendant  had  sus- 
tained as  damages  certain  items  which  are 
set  out  in  the  Judgment  of  the  court,  and 
found  against  certain  other  expenses  which 
the  defendant  sought  to  set  up  on  the  ground 
that  they  did  not  arise  out  of  or  were  not  the 
result  of  the  breach  by  the  plaintiff  of  the 
contract  in  question.  In  other  words,  the 
oourt  found  in  favor  of  the  plaintiff  the 
amount  of  the  notes  sued  upon,  and  in  favor 
of  the  defendant  on  three  material  points 
Involved  in  the  controversy:  First,  the  court 
sustained  the  contention  of  the  defendant 
that  the  notes  sued  upon  constituted  a  part 
of  the  prior  contract  in  writing  between  the 
plaintiff  and  himself  and  one  J.  W.  Shiver; 
second,  the  court  sustained  the  contention  of 
the  defendant  that  there  was  a  breach  of 
this  prior  contract  by  the  plaintiff,  in  that 
the  plaintiff  had  not  obtained,  as  it  had 
agreed  to  do  in  said  contract,  certain  leases 
mentioned  in  the  contract  from  the  Central 
of  Georgia  Railway  CJompany;  and,  third, 
the  court  allowed  the  defendant  to  prove 
and  recoup  damages  arising  from  said  breach. 
The  defendant  filed  a  motion  for  a  new 
trial  on  various  grounds,  which  the  court 
overruled-  The  plaintiff  by  cross-bill  ex- 
cepted directly  to  the  final  Judgment  render- 
ed on  the  trial,  and  assigns  error  in  the  judg- 
ment overruling  his  demurrer  to  the  answer 


and  In  various  rulings  on  evidence^  and  In 
the  items  of  damages  allowed  under  the  an- 
swer and  the  proof. 

A  narrative  statement  of  the  evidence  Is 
necessary  to  a  clear  understanding  of  the 
controlling  questions  In  the  case.  The  Hen- 
ry Vogt  Machine  Company  bad  sold  to  one 
E.  D.  Ansley  an  Ice  machine  plant  This  ice 
machine  plant  was  located  by  Ansley  on  cer- 
tain real  estate  in  Amerlcus,  Ga.,  which  was 
owned  by  the  Central  of  Georgia  Railway 
Company,  and  which  he  had  leased  from  the 
railway  company  for  a  period  of  20  years, 
with  an  option  of  20  years  more.  Ansley 
failed  to  pay  the  machine  company  for  the 
Ice  plant,  and  there  was  litigation  pending 
between  him  and  the  machine  company  for 
the  purchase  money  of  the  plant  and  certain 
equities  therein  claimed  by  Ansley.  There 
were  also  liens  of  certain  materialmen  and 
builders  on  the  ice  plant  amounting  to  $2,000. 
The  machine  company  had  secured  a  judg- 
ment against  Ansley  for  the  purchase  money 
of  the  machine,  and  Ansley  had  taken  the 
case  to  the  Supreme  Court.  This  was  the 
situation  when  the  Henry  Vogt  Machine  Com- 
pany and  Mitchell  made  the  contract  relat- 
ing to  the  Ice  plant  By  the  terms  of  this 
contract,  It  was  agreed  that  the  ice  plant 
should  be  brought  to  sale  under  the  11.  fa. 
In  favor  of  the  machine  company  against 
Ansley ;  that  at  this  sale  Mitchell  was  to  buy 
the  ice  plant  on  the  basis  of  the  sum  of  $10,- 
000  for  the  entire  property,  without  regard 
to  what  the  property  might  bring  at  sale; 
that  of  this  sum  of  $10,dOO  Mitchell  was  to 
pay  $2,000  in  cash,  the  cash  to  be  appropriat- 
ed to  the  payment  of  the  court  costs,  taxes, 
etc.,  and  to  the  payment  of  $1,200  to  J.  W. 
Shiver,  who  had  a  materialman's  Hen  on  it 
and  to  pay  the  equity  which  Ansley  claimed 
In  the  property.  The  aggregate  amount  re- 
quired to  pay  these  sums  was  $3,000,  whi<di 
Mitchell  paid.  For  the  balance  of  the  $10,- 
000  Mitchell  agreed  to  execute  five-  promis- 
sory notes  payable  to  the  plaintiff,  which 
notes  are  the  ones  sued  on.  This  contract 
recites  the  leases  to  the  real  estate  made  by 
the  Central  of  Georgia  Railway  Company 
to  Ansley,  and  contains  this  stipulation  as 
to  the  leases:  **The  said  Henry  Vogt  Ma- 
chine Company  agrees  to  obtain  from  the 
Central  of  Georgia  Railway  Company  a  lease 
to  the  grounds  on  which  the  ice  plant  of  the 
Southern  Ice  &  Cold  Storage  Company  or  E. 
D.  Ansley  is  situated,  and  also  a  lease  for 
the  pipe  line  and  water  privileges."  The  evi- 
dence supports  the  finding  of  the  court  that 
the  plaintiff,  the  machine  company,  did  not 
obtain  these  leases,  and  the  plea  of  recoup- 
ment is  based  on  the  damages  resulting  from 
and  arising  out  of  the  breach  by  the  plain- 
tiff of  this  part  of  the  contract 

1.  The  court  did  not  err  in  compelling  the 
defendant  to  elect  between  the  two  classes 
of  damages  resulting  from  the  breach  of  the 
contract  by  the  plaintiff  in  his  failure  to  ob 
tain  the  leases  from  the  Central  of  Georgia 
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Railway  Company.  It  would  be  unjiiBt  to 
allow  him  as  damages  for  this  breach  the 
▼alue  of  the  leases,  and  also  expenses  incur- 
red on  account  of  the  breach.  Either  class 
of  damages  would  be  proper,  but  to  allow 
both  would  be  to  allow  double  compensation 
for  the  same  breach.  If  expenses  incurred 
by  the  defendant  are  to  be  recovered  for  this 
breach  of  the  contract,  the  value  of  the 
leases  ought  not  also  to  be  allowed.  The 
two  are  incompatible  elements  of  damages 
growing  out  of  the  same  breach.  Fontaine 
▼.  Baxley,  90  Ga.  417  (4),  17  S.  E.  1015. 
The  defendant  having  elected  to  recover  the 
expenses  sustained  by  him  on  account  of  the 
alleged  breach,  he  could  only  recover  such 
damages  as  were  the  natural  and  proximate 
consequence  of  the  breach,  and  such  as  may 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time 
they  made  the  contract  Civ.  Code  1895,  S 
3799;  Georgia  Railroad  v.  Hayden,  71  Ga. 
518,  51  Am.  Rep.  274;  and  many  other  deci- 
sions of  the  Supreme  Court  following  the  rule 
announced  in  the  leading  English  case  of 
Hadley  v.  Baxendale.  9  Exch.  841-343.  The 
defendant  could  only  recover  the  necessary 
expenses  incurred  by  him  In  complying  with 
the  contract.  He  could  not  recover  for  the 
expenses  incident  to  the  conduct  of  his  busi- 
ness ;  such,  for  example,  as  the  cost  of  addi- 
tions or  repairs  to  the  ice  plant,  or  the  cost 
of  operating  it.  Civ.  Code  1895,  8  3806; 
Anderson  v.  Hilton  &  Dodge  Co.,  121  Ga.  691, 
49  S.  E.  725.  The  practical  question  is: 
What  damages  resulted  to  Mitchell  from  the 
failure  to  get  the  leases  from  the  Central  of 
Georgia  Railway  Company?  He  testified 
that  the  water  supply  of  the  ice  plant  was 
located  about  600  feet  from  the  plant,  and 
to  get  to  this  water  a  pipe  line  would  have 
to  be  laid  on  the  land  of  the  Central  of 
Georgia  Railway  Company,  which  was  in- 
cluded in  the  leases  made  to  Ansley  by  the 
railway  company,  which  the  plalntilf  had 
agreed  to  obtain  for  him;  that  the  company 
refused  to  allow  him  to  lay  his  pipe  under 
its  land«  and  be  was  compelled  to  make  other 
arrangements  tor  his  supply  of  water.  The 
expenses  incurred  in  making  these  arrange- 
ments were  properly  allowed  by  the  court. 
The  evidence  did  not  show  any  other  expense 
directly  traceable  to  the  breach  of  the  con- 
tract in  failing  to  get  the  leases  to  the  land 
on  which  the  ice  plant  was  located.  The 
railway  company  did  not  interfere  with  the 
operation  of  the  ice  plant  by  the  defendant, 
except  as  to  the  matter  of  laying  the  pipe 
above  mentioned.  The  evidence  showed  that 
while  the  plaintiff  failed  to  get  a  20-year 
lease,  as  it  had  agreed  to  do,  It  did  obtain  a 
5-year  lease  from  the  railway  company,  and 
offered  to  transfer  it  to  the  defendant.  Of 
course,  if  the  railway  company  had  required 
the  defendant  to  remove  his  plant  from  its 
land,  or  had  stopped  him  from  operating  his 
plant,  an  entirely  different  question  would 
be  presented.    But  it  could  not  be  anticipat- 


ed that  the  railway  company  vvould  so  act 
The  only  expense,  therefore,  incurred  by  the 
defendant  was  his  outlay  in  getting  another 
supply  of  water  when  the  railway  company 
refused  to  allow  him  to  lay  his  pipe  over  its 
land  as  provided  hi  the  lease  to  Ansley,  and 
this  was  allowed  by  the  court.  The  items 
amounting  to  $3,000,  which  Mitchell  had 
paid  to  Ansley,  Shiver,  and  others,  could  not 
be  recovered  because  this  amount  was  a  part 
of  the  purchase  price  of  the  ice  plant 

Several  errors  are  assigned  on  the  ruling 
excluding  testimony  as  to  the  value  of  the 
leases.  There  was  no  error  In  excluding 
such  evidence;  for,  after  the  defendant  had 
elected  to  recover  as  damages  his  expenses, 
the  value  of  the  leases  was  not  pertinent  or 
relevant  Other  items  of  expense,  such  as 
the  difference  in  the  ice  actually  manufactur- 
ed and  that  which  could  have  been  manu- 
factured but  for  the  refusal  of  the  railway 
company  to  permit  the  defendant  to  lay  the 
pipe  line  as  above  mentioned,  and  the  cost 
of  erecting  a  pump  house  for  the  engine  and 
pump  to  supply  water,  were  not  proved. 

2.  It  is  insisted  that  the  court  rendered 
a  judgment  for  a  principal  amount  in  excess 
of  the  principal  amount  sued  for.  The 
amount  of  the  principal  sued  for  was  $8,000, 
and  the  Judgment  is  for  $8,020.51.  An  analy- 
sis of  the  Judgment  shows  that  the  court,  af- 
ter deducting  the  amount  of  damages  wbieh 
he  allowed  the  defendant  from  the  principal 
amount  sued  for,  calculated  the  interest  on 
this  balance  at  6  per  cent  to  date  of  the 
Judgment,  and  rendered  his  judgment  for  a 
lump  sum,  Including  both  principal  and  in- 
terest. This  was  an  immaterial  lapsus,  and 
is  easily  remedied  by  affirming  the  judgment, 
with  direction  that  the  court  amend  "the  judg- 
ment by  separating  principal  .from  interest 

3.  We  have  carefully  considered  all  other 
assignments  of  error  in  the  motion  for  new 
trial,  and  we  think  none  are  of  material  mer- 
it and  the  refusal  to  grant  a  new  trial  was 
right 

Judgment  on  the  main  bill  of  exceptions 
affirmed.    Cross-bill  of  exceptions  dismissed. 


9  Oa.  App.  548) 
SOUTHERN  RY.  CO.  v.  TANKERSLBY. 
(No.  628.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1906.) 

1.  EviDBNCB— Damages— PEBfiONAL  Injt7Bies. 

Whether  a  person  was  injured  and  the  ex- 
tent of  his  injury  and  consequent  suffering  is 
entirely  a  question  for  the  jury,  and,  where  he 
testifies  that  he  was  injured  and  suffered,  the 
jury  can  accept  and  credit  his  testimony  based 
on  his  knowledge  in  preference  to  the  evidence  of 
"a  whole  college  of  physicians"  that  he  was  not 
injured. 

iEd.  Note.— For  caseR  in  point,  see  Ont.  Dig. 
.  20,  Evidence,  §  24<X).] 

2.  RAII.BOADS— INJUBT  TO   PEBSON    AT   OboSS- 
ING. 

Whether  an  ordinarily  prudent  person 
would  attempt  to  cross  a  railroad  track  at  a 
certain  time  and  place,  without  usinjc  his  sense 
of  sight  or  hearing  in  an  effort  to  discover  the 
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approach  of  .a  train.  Is  a  question  of  fact  to  be 
determined  by  the  jury  under  the  -circunistances 
of  the  particular  case.  The  mere  failure  to  stop, 
look,  and  listen  by  one  who  is  about  to  cross  a 
railroad  track  at  a  public  crossing  is  not  in  this 
state  negligence  per  se. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  §8  116»-1186.] 

8.  Same— Variance. 

There  is  no  material  variance  between  the 
allegations  and  the  proof  as  to  how  the  injury 
occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  41,  Railroads*  S  1116.] 

Where  the  negligent  running  of  a  locomo- 
tive and  train  in  approaching  a  public  crossing 
frightened  a  horse  attached  to  a  vehicle  on  or 
near  the  crossing,  causing  him  to  run  away, 
and  the  occupant  of  the  vehicle  was  either 
thrown  out  or  jumped  out  and  was  injured,  the 
efficient  proximate  cause  of  his  injury  was  the 
negligent  conduct  of  those  In  charge  of  the  loco- 
motive and  train,  and  not  the  fright  and  run- 
ning away  of  the  animal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  41,  Railroads,  H  1000-1005.] 

(SylUbus  by  the  Court.) 

Elrror  from  City  Court  of  Hall  Connty; 
J.  C.  Boone,  Judge. 

Action  by  A.  H.  Tankeraley  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.     Affirmed. 

Jno.  J.  Strickland  and  Ed.  QuilUan,  for 
plaintiff  in  error.  Thompson  &  Bell,  for  de- 
fendant in  error. 

HILL,  C.  J.  Tankersley  brought  suit  in 
the  city  court  of  Hall  county  against  the 
Southern  Railway  Company  for  damages  re- 
sulting from  personal  injuries.  The  jury 
found  a  verdict  in  his  favor  for  $1,0()0,  and 
the  defendant's  motion  for  a  new  trial  was 
overruled.  The  petition,  in  substance,  al- 
leges that  on  the  day  of  the  Injury  the  plain- 
tiff and  his  two  children  were  approaching 
a  public  crossing  in  the  city  of  Gainesville  in 
a  one-horse  wagon  drawn  by  a  mule;  that, 
while  they  were  crossing  the  track,  the  de- 
fendant's train  suddenly  and  without  warn- 
.  ing  ran  upon  him,  frightened  the  mule  he 
was  driving,  and  caused  the  mule  to  dash  off 
down  the  railroad  track  in  front  of  the  train ; 
that  the  wagon  in  which  he  was  riding  was 
overturned,  and  that  he  was  thrown  with 
great  violence  on  the  ground,  and  was  seri- 
ously and  permanently  injured.  He  alleges 
that  the  defendant  was  negligent,  in  that  its 
train  approached  said  crossing  without  any 
ringing  of  the  bell  and  without  giving  any 
other  signal,  and  was  going  at  a  very  high 
rate  of  speed.  The  railroad  crossing  In  ques- 
tion Is  wltliin  the  corporate  limits  of  Gaines- 
ville and  on  a  public  street  of  that  city.  He 
alleges  that  he  was  exercising  all  ordinary 
care  and  diligence,  and  did  not  in  any  way 
contribute  to  his  injury.  The  evidence  for 
the  plaintiff  in  support  of  these  material  al- 
legations Is  In  substance  as  follows:  The 
plaintiff,  with  his  two  children.  In  a  one-horse 
wagon  drawn  by  a  mule,  was  on  the  day  of 


his  injury  going  towards  Gainesville  on  a 
public  street  known  as  Athens  street  As  he 
approached  the  railroad  track  at  the  public 
crossing,  he  looked  and  listened,  and  neither 
heard  nor  saw  any  train,  and  there  was  no 
whistle  blown  nor  bell  rung.  Two  buggies 
had  just  preceded  him  in  crossing  the  track 
at  the  public  crossing.  The  first  notloe  he 
had  of  the  approach  of  the  train  it  dashed 
through  a  cut  near  the  crossing  and  over  tbe 
crossing.  His  mule  was  in  the  middle  of  the 
road  almost  to  the  crossing  before  he  dis- 
covered the  train,  and  the  mule  wheeled  to 
the  left,  and  ran  down  the  trade  by  the  side 
of  the  track,  and  the  right  wheel  ran  upon 
the  cross-ties  and  the  left  wheel  was  on  the 
ground.  The  wagon  was  in  an  Inclined  posi- 
tion, and  "I  jumped  to  the  left  and  landed 
on  the  ground.  The  train  went  on,  and  never 
stopped."  He  described  to  the  jury  the  ex- 
tent of  his  Injuries  and  his  suffering  there- 
from. We  will  take  up  the  grounds  of  the 
motion  for  a  new  trial  as  insisted  on  in  the 
brief  of  counsel  for  the  plaintiff  In  error. 

1.  Counsel  for  the  plaintiff  in  error  con- 
tended tliat  the  evidence  shows  beyond  ques- 
tion that  the  plaintiff  was  not  injured;  this 
contention  being  based  upon  the  testimony  of 
several  physicians  who  examined  him  Imme- 
diately after  the  injury,  and  who  testified 
that  they  did  not  discover  that  he  was  in- 
jured. In  reply,  it  need  only  be  said  that 
the  plaintiff  himself  swore  to  the  jury  that 
he  was  Injured,  describing  the  character  and 
extent  of  his  Injuries,  and  the  extent  of  his 
suffering.  This  testimony  of  the  plaintiff  was 
believed  by  the  jury.  They  had  the  right  to 
believe  it  notwithstanding  the  adverse  testi- 
mony of  the  physicians.  The  plahitiff  knew 
whether  he  was  hurt  and  whether  he  suffer- 
ed, and.  If  entitled  to  credit,  his  knowledge 
would  and  ought  to  have  outweighed  the 
opinion  of  **a  whole  college  of  physicians." 
It  may  be  added  that  there  Is  other  evidence 
in  the  record  which  corroborated  the  plain- 
tiff as  to  his  Injuries.  This,  however.  Is  not 
a  matter  for  this  court,  but  was  a  matter  for 
the  12  jurors  and  the  trial  judge.  City  of 
Atlanta  v.  Champe,  66  Ga.  663. 

2.  It  is  Insisted,  In  the  next  place,  that  un- 
der the  plaintiff's  own  evidence  the  verdioi 
in  his  favor  was  unauthorized.  This  conten- 
tion is  based  upon  the  following  statement 
made  by  him  In  his  cross-examination:  **l 
knew  there  was  a  crossing  there,  and  that 
trains  ran  on  that  road.  I  knew  they  ran 
fast,  and  one  was  liable  to  be  coming.  I 
knew  there  was  a  rise  on  my  right  as  I  came 
up;  that  there  was  an  embankment  If  I 
was  close  up  to  the  crossing  and  had  stopped 
my  mule,  I  could  have  seen  the  train  coming 
one-half  mile.  I  did  not  go  on  the  crossing. 
Right  at  the  track  I  could  have  seen  It  a  half 
mile."  It  is  Insisted  that  this  testimony 
shows  that  the  plaintiff  could  have  discovered 
the  train  had  he  tried;  in  other  words,  had 
he  used  his  sense  of  sight  or  hearing,  he 
could  have  discovered  the  train,  and,  falling 
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to  do  this,  he  took  the  consequences  of  going 
on  to  the  crossing,  and  cannot  recover.  It 
is  not  the  law  in  this  state  that  the  mere  fail- 
ure to  stop,  look,  and  listen  by  one  who  is 
ahout  to  cross  a  railroad  track  at  a  public 
crossing  constitutes  such  negligence  per  se 
as  will  prevent  a  recovery.  Whether  an  or- 
dinarily prudent  person  would  attempt  to 
cross  a  railroad  track  without  using  liis  sense 
of  sight  or  hearing  is  a  question  of  fact,  to 
be  determined  by  the  Jury  in  each  particular 
case.  Western  &  Atlantic  R.  Ck).  v.  Ferguson, 
113  Ga.  711,  39  S.  E.  306,  54  L.  R.  A.  802,  and 
cases  cited;  '2  Amer.  &  Eng.  Enc.  of  Law 
(2d  Ed.)  427  et  seq.  But,  even  if  a  person  in 
a  {articular  case  was  negligent  under  the 
ciroamstances  in  not  stopping  and  using  his 
sense  of  sight  or  hearing  before  attempting 
to  cross  a  tra<^  at  a  railroad  crossing,  his 
failure  to  do  so  would  not  necessarily  prevent 
a  recovery,  for,  if  the  evidence,  in  addition  to 
showing  his  negligence,  showed  that  the  rail- 
road company  was  negligent  in  approaching 
the  crossing  without  giving  the  signals  or 
slacking  the  speed  as  required  by  law,  a  re- 
covery might  be  had,  the  damages  to  be  di- 
minished according  to  the. negligence  attrlb- 
uta4>le  to  each.  Civ.  Ck>de  1895,  S  3830.  In 
this  case,  however,  the  plaintiff  testifies  that 
in  approaching  the  crossing,  while  he  did  not 
stop,  be  did  look  and  listen  to  find  out  if  any 
train  was  approaching  the  crossing. 

3.  Plaintiir  in  etror  contends  that  thefe 
could  have  been  no  lawful  recovery  because  of 
a  fatal  variance  between  the  allegations  and 
the  proof.  The  petition  alleges  that  the  plain- 
tiff was  on  the  crossing  and  in  the  act  of 
crossing  when  the  train  approached  sudden- 
ly, frightening  his  mule,  and  the  mule  ran 
down  the  track  (meaning  down  on  the  track 
itself),  and  that  the  wagon  was  overturned 
and  he  was  thrown  out  of  the  same.  The 
evidence  of  the  plaintiff  pertinent  to  these 
allegations  is  that  the  mule  was  not  right  on 
the  tra<^,  but  was  almost  to  the  crossing,  and 
he  wheeled  to  the  left  and  ran  down  the  track 
by  the  side  of  the  track.  "I  Jumped  to  the 
left  and  Jerked  the  girls.  We  all  went  out 
together,  and  landed  on  the  ground."  It  is 
contended  that  there  is  here  presented  a  fatal 
variance  as  to  the  place  where  the  mule  was 
when  the  train  suddenly  approached,  in  what 
direction  the « mule  ran,  and  how  the  plaintiff 
^ot  out  of  the  wagon,  and  the  court  was  re- 
quested to  charge  in  effect  that  such  variance 
was  fatal,  and  would  prevent  a  recovery.  We 
do  not  concur  in  this  view.  On  the  contrary, 
we  think  that  the  allegations  and  the  proof- 
on  this  point  are  substantially  in  accord. 
How  can  It  be  material  whether  the  mule 
was  on  the  track  or  near  the  track ;  whether, 
when  frightened,  he  ran  down  on  the  track 
or  alongside  the  track ;  or  whether  the  plain- 
*^lff  fell  out  of  the  wagon  or  Jumped  out  of 
the  wagon?  The  variance  to  be  fatal  must 
be  on  material  questions.  The  law  demands 
unity  only  in  essentials;  and  is  satisfied 
with  substance. 


4.  We  can  find  no  merit  in  the  exception 
based  on  the  suggestion  that  the  negligent 
running  of  the  train  in  approaching  the  cross^ 
ing  was  not  the  proximate  cause  of  the  in- 
Jury,  but  that  the  proximate  cause  was  the 
frightened  and  unruly  mule,  nor  in  the  kin- 
dred exception  that  the  court  erred  in  giv- 
ing in  charge  section  2321  of  the  Civil  Ck)de 
of  1895,  because  the  evidence  shows  that,  if 
the  plaintiff  was  injured  at  all,  it  was  not 
by  the  running  of  cars,  but  by  the  running 
of  the  mule.  A  great  deal  of  metaphysical 
nicety  has  been  indulged  in  by  text-writers 
and  by  courts  on  the  subject  of  proximate 
cause;  but  it  has  never  been  doubted  that 
where  one's  horse  attached  to  a  vehicle  be- 
comes frightened  at  or  near  a  public  cross- 
iiigf  by  the  negligent  running  of  the  train 
in  approaching  the  crossing,  and  from  fright 
nms  away  and  either  throws  the  occupant 
out  of  the  vehicle  or  causes  him  to  Jump  out, 
the  consequent  injury  is  proximately  caused 
by  the  negligentTunning  of  the  train.  Prozi* 
mate  cause  simply  means  the  efficient  negli* 
gent  cause.  In  this  case  it  cannot  be  said 
that  the  mule  was  guilty  of  negligence  in  be- 
coming frightened  and  running  away.  This 
was  only  the  natural  sequence  of  the  negli- 
gent causation.  The  efficient  human  agency 
which  frightened  the  mule  was  the  negligent 
conduct  of  those  in  6harge  of  defendant's 
train  in  approaching  the  crossing.  By  proxi- 
mate cause  is  not  meant  the  last  act  or  caute, 
or  the  nearest  act  to  the  injury,  but  such  act 
wanting  in  ordinary  care  as  actively  aided  in 
producing  the  injury  as  a  direct  and  existing 
cause.  But  it  is  unnecessary  to  discuss  this 
question,  for  It  has  been  repeatedly  held  by 
the  Supreme  Court  that  the  negligent  running 
of  a  train  hi  approaching  a  public  crossing 
was  an  efficient  proximate  cause  of  an  in- 
Jury  received  by  one  at  or  near  the  crossing, 
although  the  actual  injury  may  have  been 
due  to  the  conduct  of  a  horse  or  mule,  caused 
by  fright  from  the  negligent  running  of  the 
train.  Section  2321  of  the  CivU  Code  of  1895, 
which  the  court  gave  in  charge,  is  applicable 
to  any  injury  caused  by  the  running  of  a 
locomotive  or  cars,  although  such  injury  is 
not  due  to  any  physical  contact  with  the  run- 
ning cars  or  locomotive,  and  the  section  was 
entirely  appropriate  to  the  facts  of  this  case. 

There  was  no  error  of  law  committed  by 
the  trial  court,  and  the  verdict  is  warranted 
by  the  evidence. 

Judgment  affirmed. 


(8  Ga.  App.  667) 

MILLS  &  WILLIAMS  v.  IVET.     (No.  814.) 

(Ck>urt  of  Appeals  of  Georgia.     Feb.  11,  1908.) 

1.  Loos  AND  Logging — Sales  and  Convey- 
ances OF  Timber— Construction. 

Under  $.  conveyance  purporting  to  6ell, 
lease,  or  convey  to  the  grantee  "all  the  pine 
timber  for  sawmill  puriposes"  on  certain  de- 
scribed lands,  only  such  timber  as  is  at  the  time 
of  the  conveyance  suitable  for  sawmill  purposes 
passes ;  and  to  this  extent  the  phrases    for  saw- 
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mill  purposes"  and  '^suitable  for  sawmill  pur- 
poses^' are  identical  in  effect  However,  under 
such  a  license,  the  grantee  does  not,  as  when 
the  broader  language  **all  the  timber  suitable  for 
sawmill  purposes"  is  used,  obtain  the  right  to 
use  such  timber  as  may  be  within  the  descrip- 
tion for  any  other  than  sawmill  purposes.  The 
cases  of  Martin  v.  Peddy,  120  Ga,  1079  (4),  48 
S.  E.  420 ;  Allison  v.  Wall,  121  Ga.  823  (6),  49 
S.  E.  831 ;  Pennington  v.  Avera,  124  Ga.  147, 
149,  52  S.  E.  324,  distinguished. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.   33,  Logs  and  Logging,   §  9.] 

2.  Same— Time  to  Take— Reasonable  Time. 

When  such  a  conveyance  does  not-  name 
an  express  time  within  which  the  privilege  is 
to  be  exercised,  an  implication  arises  that  it  is 
to  be  exercised  within  a  reasonable  time.  Mc- 
Rae  V.  Stillwell,  111  Ga.  65,  36  S.  E.  604; 
Goette  V.  Lane,  111  Ga.  400,  36  S.  E.  758; 
Allison  V.  Wall,  121  Ga.  822,  49  S.  E.  831. 

eSd.  Note.— For  cases  in  point  see  Cent  Dig. 
33,  Logs  and  Logging,  §§  9,  11.] 

3.  Same— Question  of  Pact. 

What  IS  a  reasonable  time  is  a  question  of 
fact  under  all  the  circumstances  shown  in  each 
case.  Allison  v.  Wall,  121  Ga.  822,  49  S.  E. 
831.  The  finding  of  the  judge  presiding  without 
a  jury  that  the  license  in  the  present  case  had 
expired  through  the  lapse  of  a  reasonable  time 
is  not  without  evidence  to  support  it 

4.  JuET— Waiver  op  Trial  By— City  Court. 

Under  section  31  of  the  act  establishing  the 
city  court  of  Thomasville  (Acts  1905,  p.  3S2), 
the  defendant  in  a  civil  case  waives  the  right  to 
a  trial  by  jury  unless  he  enters  a  written  de- 
mand therefor  "within  15  days  after  the  first 
day  of  the  term  of  court  to  which  the  case  is 
returnable."  Heard  v.  Kennedy,  116  Ga.  36, 
42  S.  E.  509.  No  exception  to  this  rule  is 
created  by  reason  of  the  fact  that  the  judge  of 
the  court  is  disqualified  to  try  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  §  176.1 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Thomasville;  J. 
H.  Merrill,  Judge  pro  hac. 

Action  by  W.  D.  Ivey  against  Mills  &  Wil- 
liams. Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Ivey  entered  into  the  following  contract 
with  one  Dobson:  "State  of  Georgia,  County 
of  Thomas.  This  Indenture  made  this  first 
day  of  May  in  the  year  1902  between  Will 
Ivey  of  the  first  part  and  J.  B.  Dobson  of 
the  second  part,  both  of  said  county  and 
state,  wltnesseth:  That  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the  sum 
hereinafter  mentioned,  has  granted,  bargain- 
ed,, sold,  demised  and  leased  to  said  party  of 
the  second  part,  and  by  these  presents  does 
grant,  bargain,  sell,  demise  and  lease  to  said 
party  of  the  second  part,  their  heirs  and  as- 
signs, all  and  singular  all  the  pine  timber 
for  sawmill  purposes  on  the  following  de- 
scribed land  [here  follows  a  description  of 
the  land  and  the  payments  to  be  made].  And 
it  is  expressly  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  party  of 
the  second  part  is  to  have  free  use  and  en- 
joyment of  said  timber  after  above  payments 
have  been  made.  The  party  of  the  first  part 
hereby  agrees  that  the  party  of  the  second 
part  shall  have  the  full  and  exclusive  right 
to  run  tram  ronds  and  wagon  roads  on  and 


across  said  land,  and  the  party  of  the  fii>»t 
part  hereby  agrees  and  binds  his  heirs  anU 
assigns,  executors  and  administrators  to  for- 
ever warrant  and  defend  the  privilege  here- 
to granted  to  the  party  of  the  second  part.'* 
On  December  19,  1905,  the  iprantee  transfer- 
red the  Instrument  and  his  rights  thereunder 
to  the  plaintiffs  in  error.  Mills  &  Williams, 
who  subsequently  entered  upon  the  land  and 
proceeded  to  box  and  work  the  pine  timber 
for  turpentine  purposes.  Ivey  brought  his  ac« 
tion  in  the  city  court  of  Thomasville  against 
them  to  recover  damages  to  the  timber,  oon- 
tendlng  "that  the  instrument  to  Dobson  was 
not  an  absolute  sale  of  the  timber,  but  was 
a  mere  lease  or  license  to  cut  the  same  for 
sawmill  purposes.  In  which  no  time  was  spec- 
ified as  to  when  the  timber  should  be  remov- 
ed, and  that,  therefore,  it  had  to  be  cut  and 
removed  within  a  reasonable  time ;  also,  that 
the  instrument  to  Dobson  being  only  a  lease, 
and  specifying  'all  and  singular  the  pine  tim- 
ber for  sawmill  purposes,'  this  statement 
restricted  Dobson  to  the  use  of  the  timber 
for  the  purpose  stated  therein,  and  that,  Dob- 
son having  no  right  to  turpentine  the  timber 
upon  the  land,  his  tranferees.  Mills  A  Wil- 
liams, who  acquired  only  his  rights  and  privi- 
leges in  the  premises,  had  no  right  to  tur- 
pentine the  same;  the  contention  being  that 
Dobson,  himself,  under  the  lease,  could  not 
have  turpentined  the  timber,  as  this  would 
have  put  a  burden  upon  the  land  that  was 
not  contracted  for,  and  not  within  the  in- 
tention of  the  parties."  The  defendant  re- 
sisted both  of  these  contentions.  The  judge 
pro  hac  vice  rendered  judgment  in  favor  of 
the  plaintiff;  and  the  defendant  brings  error. 
At  the  trial  term  the  defendant  demanded  a 
jury  trial,  which  was  refused,  and  tills  Is 
also  assigned  as  error. 

Shlpp  &  Kline,  Roscoe  Luke,  and  W.  H. 
Hammond,  for  plaintiff  in  error.  Theo.  Tit- 
us, W.  C.  Snodgrass,  C.  P.  Hansell,  and  S. 
A.  Roddenbery,  for  defendant  In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  We  shall  elaborate  only  the  propo- 
sition stated  in  the  first  headnote,  as  the 
others  rest  upon  such  clear  authority  as  not 
to  require  discussion.  In  the  fourth  head- 
note  in  the  case  of  Martin  v.  I^eddy,  120  Ga. 
1079,  48  S.  E.  420,  the  following  language  is 
used :  *'In  a  contract  of  sale  of  growing  tim- 
ber for  sawmill  purposes^  the  words  'one 
certain  lot  of  yellow  pine  timber  for  saw- 
mill purposes'  mean  timber  suitable  for  saw- 
mill purposes."  In  that  case  the  purchase 
price  to  be  paid  for  the  license  was  to  be  de- 
termined by  a  survey,  and  the  question  sub 
judice  was  whether  under  the  conveyance  the 
acreage  of  lands  containing  timber  not  suit- 
able for  sawmill  purposes  was  to  enter  into 
the  computation  of  the  purchase  price;  and 
the  court  held  that  the  words  **tOT  sawmill 
purposes"  should  have  the  same  effect  in  de- 
termining this  question  as  If  the  expression 
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''suitable  fcr  sawmill  purposes"'  had  been 
used,  la  Allison  v^  Wall,  121  Ga.  823,  828, 
4&  S.  B.  831,  832,  tbe  court  held  that  under  a 
conTeyance  using  the  language,  '*all  the  pine 
trees  growing  and  being  upon  certain  tracts 
or  parcels  of  land  fcrr  sawmill  and  turpentine 
purposes,"  the  grantee  took  the  right  to  use 
only  such  trees  as  at  the  date  of  the  convey- 
ance were  suitable  for  the  purposes  mention- 
ed. In  neither  of  these  cases  was  the  ques- 
tion presented  or  considered  whether  under 
such  a  conveyance  the  grantee  tools  the  right 
to  use  for  any  other  purpose  the  trees  which 
did  pass.  Now,  it  was  held  in  Gray  Lumber 
Co.  V.  Gaskln.  122  Ga.  342  (5),  50  S.  E.  164, 
that,  where  a  conveyance  is  made  of  "all  the 
timber  suitable  for  sawmill  purposes,"  the 
grantee  takes  the  right  to  use  such  timber  as 
is  included  within  the  descriptive  terms  for 
any  purpose  he  may  see  fit;  the  words  "suit- 
able for  sawmill  purposes"  being  a  descrip- 
tion of  the  timber,  and  not  a  limitation  on 
its  use.  In  Pennington  v.  Avera,  124  Ga. 
14S,  52  S.  E.  324,  the  question  was  whether, 
under  the  particular  language  of  the  instru- 
ment then  up  for  construction,  the  grantee 
took  the  right  to  use  the  tops  of  trees,  and, 
in  the  course  of  the  discussion,  some  of  the 
language  used  by  Justice  Cobb  seems  to  con- 
note the  Idea  that  the  effect  of  the  three  de^ 
dsions  cited  above  is  that,  under  the  words 
**for  sawmill  purposes,"  the  grantee  might 
use  the  timber  actually  conveyed  for  any 
purpose^  However,  the  point  was  not  then 
before  the  court,  and  nothing  was  actually 
decided  as  to  the  question  now  presented. 
Those  who  have  lived  in  the  timbered  portions 
of  the  state  know  that  many  people  are  will- 
ing to  sell  their  timber  for  sawmill  purposes 
who  are  not  willing  that  it  should  be  put  to 
other  uses.  For  example,  many  farmers  be- 
lieve (whether  correctly  or  not  the  writer  is 
unable  to  say)  that  the  working  of  timber 
for  turpentine  injures  the  soil,  while  the  cut- 
ting of  the  trees  for  lumber  does  not  Also 
a  farmer,  with  a  small  body  of  timber  near 
his  home,  might  be  willing  to  have  it  cut  and 
carried  away  at  once  in  the  manner  in  which 
sawmill  people  usually  operate,  and  yet  be 
unwilling  to  allow  it  worked  for  turpentine, 
a  use  which  is  usually  attended  with  the 
presence  of  turpentine  negroes  at  frequent 
Intervals  for  a  long  period  of  time.  There  is 
also  a  difference  between  the  operations  of 
cross-tie  cutters  and  sawmllimen  which  might 
render  the  use  of  the  timber  by  one  of  them 
more  objectionable  than  its  use  by  the  other. 
On  the  other  hand,  one  may  be  willing  to 
grant  a  license  to  use  his  timber  for  turpen- 
tine purposes  who  is  unwilling  to  have  it 
cut  for  sawmill  or  other  sUnllar  purposea 
Heuc^  In  timber  conveyances  It  is  not  unusu- 
al for  the  grantor  to  specify  the  purpose  for 
which  the  timber  is  to  be  used,  and  the  ex- 
pression of  such  purpose  ought  to  limit  ac- 
cordingly the  concurrent  right  of  ingress  and 
egress.  Suppose  the  language  used  in  the 
conveyance  were,  ''All  the  timber  on  certain 


lands  for  turpentine  purposes,**  it  would 
hardly  be  contended  that  the-  grantee  could 
cut  the  trees  into  lumber,  cross-ties,  or  fire- 
wood. While  under  such  a  description  (to 
follow  the  ruling  In  the  cases  of  Martin  v. 
Peddy  and  Allison  v.  Wall)  the  privilege 
granted  would  extend  to  all  such  trees  as 
were  suitable  for  turpentine  purposes  at  the 
date  of  the  conveyance,  and  to  those  only, 
yet  the  license  would  not  be  extended  beyond 
the  uses  specified  even  as  to  those  treea  Any 
other  construction  would  be  a  palpable  viola- 
tion of  the  manifest  intention  of  the  parties. 
So,  also,  under  a  grant  of  "all  the  timber  on 
the  certain  lands  for  sawmill  purposes,"  the 
privilege  conveyed  extends  to  all  such  trees 
as  were  suitable  for  those  purposes  at  tbe 
date  of  the  conveyance  and  to  those  only; 
but  the  license  will  not  be  ext^ided  beyond 
the  uses  specified,  even  as  to  those  trees,  and 
this  view  is  harmbnious  and  not  inconsistent 
with  the  cases  cited.  In  the  construction  of 
contracts  the  popular  conception  of  the  mean- 
ing of  words  and  phrases  is  of  great  weight; 
and,  as  one  who  has  lived  the  greater  por- 
tion, of  his  life  in  the  pine  woods,  the  writer 
is  sure  that  the  meaning  here  given  coincides 
with  what  the  people  there  generally  under- 
stand by  these  expressions. 
Judgment  affirmed. 


(8  Qa.  App.  573) 

RICE  V.  WARE  &  HARPER.    (No.  832.) 

(Court  of  Appeals  of  Georgia.    Feb.  11,  1908.) 

1.  Wbit  of  Ebbobt— Decisions  Revibwables— 
Finality  of  DrrEBMiNATiON— Motion  fob 
Nonsuit  —  Harmless  Ebrob  —  Denial  of 
Nonsuit— Pbesumptions—Mattebs  Shown 
BT  Recobd— Evidence— Tbial— Reopening 
Case  for  Fubtheb  EviDBNCfS  After  Motion 
fob  Nonsuit. 

A  judgment  sustaining  a  motion  for  non- 
suit is  a  final  disposition  of  the  cause,  and  a 
writ  of  error  will  he  therefrom ;  so,  also,  a  judg- 
ment refusing  to  sustain  a  motion  for  nonsuit 
is  a  decision  which,  'if  it  had  been  rendered 
as  claimed  by  the  plaintiff  in  error,  would  have 
been  a  final  disposition  of  the  cause,'*  and  is 
therefore  such  a  judgment  as  will  support'  a 
writ  of  error. 

(a)  Although  a  nonsuit  be  erroneously  refused, 
if  the  subsequent  proof  in  the  case  cures  the 
original  deficiency  or  variance  from  tbe  pleading 
in  the  plaintiffs  proof,  no  error  can  be  suocess- 
fully  assigned  upon  the  failure  to  grant  the 
nonsuit. 

(b)  If,  after  a  refusal  to  nonsuit,  the  case  pro- 
ceeds to  a  mistrial,  no  writ  of  error  will  lie. 

(c)  If  the  case  proceeds  to  verdict  for  the 
plaintiff,  the  defendant  may  waive  his  right  to 
a  motion  for  a  new  trial,  and  except  directly  to 
the  refusal  of  the  court  to  grant  a  nonsuit.  The 
reviewing  court  in  such  cases  will  look  to  all 
the  evidence  in  the  record  to  see  whether  the 
nonsuit  should  have  been  granted  at  the  stage 
of  the  trial  at  which  it  was  moved,  and  also  if 
it  then  would  have  been  proper  whether  sub- 
sequent evidence  cured  such  deficiencies  as  exist- 
ed in  the  plaintiff's  case. 

(d)  In  case  the  defendant  excepts  directly  to 
the  refusal  to  grant  a  nonsuit,  it  is  the  dulr  of 
the  trial  judge,  under  Civ.  CJode  1895,  §  5528, 
to  determine  what  portion  of  the  evidence  is 
materia]  to  a  consideration  of  that  question,  and 
to  require  it  to  be  incorpoiated  ha  the  bill  of  ex- 
ceptions  or    into    an    approved    accompanying 
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brief.  The  reviewintr  court  will  conclusively 
presume  that  no  portion  of  the  evidence  material 
to  the  errors .  complained  of  has  been  omitted. 

(e)  In  case  a  nonsuit  has  been  refused  and 
the  case  has  proceeded  to  verdict,  and  exception 
is  taken  to  the  court's  action  on  a  motion  for 
new  trial  containing  the  generaJ  grounds,  a  con- 
sideration of  the  court's  action  on  the  nonsuit  (if 
exception  is  also  taken  to  that  ruling)  becomes 
immaterial,  since  the  applicability  and  suffi- 
ciency of  the  evidence  may  be  reviewed  fully 
upon  the  exception  to  the  court's  action  on  the 
motion  for  a  new  trial. 

(f)  Where  a  trial  judge  holds  a  motion  for 
nonsuit  to  be  well  taken,  the  plaintiff  has  the 
privilege  at  any  time  before  judgment  of  non- 
suit is  actually  entered  of  amending  his  plead- 
ing or  almost,  if  not  absolutely,  as  a  matter  of 
course  of  opening  his  case  and  submitting  suffi- 
cient additional  testimony,  thus  avoiding  a  non- 
suit. In  the  event  that  the  reviewing  court 
should  reverse  the  trial  court's  refusal  to  grant 
a  nonsuit,  the  plaintiff  would  likewise  have  the 
privilege,  at  any  time  before  the  remittitur  from 
the  reviewing  court  was  made  the  judgment  of 
the  lower  court,  to  offer  a  sufficient  amendment 
correcting  the  variance  or  to  show  that  he 
could  supply  such  additional  evidence  as  to  cure 
the  deficiency  existing  on  the  former  trial :  and, 
upon  such  amendment  being  filed  or  such  show- 
ing as  to  additional  adequate  testimony  being 
made,  it  would  be  the  duty  of  the  trial  court 
to  reopen  the  case  and  order  a  new  trial  not- 
withstanding the  judgment  of  the  reviewing 
court  that  it  was  erroneous  not  to  grant  a  non- 
suit under  the  pleadings  and  proof  as  they  stood 
at  the  former  trial. 

(g)  This  practice  will  tend  to  expedite  litiga- 
tion, and  to  prevent  the  annoyance  and  the  ex- 
pense of  an  additional  tentative  jury  trial  to 
see  whether  a  plaintiff  can  better  his  case  on  a 
second  round. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  8|  717-723:  voL  8, 
Appeal  and  Error,  S$  4209^211.] 

2.  Trial  —  Nowsuir  —  Obounds  —  Iioca- 

TEBTAL  VaBIANCB. 

An  immaterial  and  unsubstantial  variance 
between  the  pleading  and  the  proof  is  not  suffi- 
cient cause  for  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A«  E. 
Calhoun,  Judge. 

Action  between  J.  W.  Rice  and  Ware  & 
Harper.  From  the  judgment,  Rice  brings  er- 
ror.    Affirmed. 

Henry  A.  Alexander,  for  plaintiff  In  error. 
Moore  &  Pomeroy,  for  defendant  In  error. 

POWELL,  J.  The  bill  of  exceptions  as- 
signs error  upon  the  refusal  to  grant  a  non- 
suit, and  contains  the  following  recital: 
"After  said  refusal  of  the  court  to  order  a 
nonsuit,  the  trial  proceeded  with  introduc- 
tion of  evidence  by  defendant  and  by  plain- 
tiflP  in  rebuttal,  a  verdict  and  judgment  were 
rendered  in  favor  of  the  plaintiff.  To  the 
action  of  the  court  after  its  refusal  to  order 
a  nonsuit  in  permitting  the  trial  to  proceed 
and  in  allowing  said  verdict  and  judgment 
to  be  rendered  the  defendant  excepted,  now 
excepts,  and  assigns  the  same  as  error  upon 
the  ground  that,  the  refusal  to  order  a  non- 
suit being  erroneous  and  necessarily  control- 
ling in  effect,  all  subsequent  proceedings  in 
the  case  were  vitiated  and  rendered  illegal 
thereby,  and  were  contrary  to  law."    Attach- 


ed as  an  exhibit  l8  a  brief  of  the  evidence 
duly  verified.  No  motion  for  a  new  trial  was 
made.  The  defendant  In  error  moves  the 
court  to  dismiss  the  writ  of  error  and  bill  of 
exceptions  on  the  following  grounds:  ''Be- 
cause here  is  no  sufficient  legal  or  valid  as- 
signment of  error  upon  a  final  verdict  or 
judgment  in  said  case.  Because  plaintiff  In 
error  does  not  except  or  assign  error  upon  any 
final  verdict  or  judgment  rendered  in  said 
court.  Because  said  writ  of  error  and  excep- 
tions were  prematurely  brought  to  this  court, 
and  that  this  court  Is  without  jorisdictlon 
to  hear  or  determine  exceptions  to  the  refusal 
of  a  trial  court  to  grant  a  nonsuit,  without 
the  complaining  party  first  having  filed  Its 
motion  for  a  new  trial  in  the  court  below, 
and  said  motion  for  a  new  trial  having  been 
denied  by  the  trial  judge.  Said  writ  of  error 
and  bill  of  exceptions  should  be  dismissed  be- 
cause it  appears  from  the  same  that,  after 
the  refusal  of  the  court  to  grant  a  nonsuit 
the  trial  proceeded  with  the  introduction  of 
additional  evidence  by  the  plaintiff  and  the 
defendant,  and  what  the  character  of  the 
said  evidence  was,  or  Its  materiality,  does 
not  appear  In  the  record.  Said  writ  of  error 
and  exceptions  should  be  dismissed  because  it 
appears  that,  after  the  refusal  of  the  trial 
court  to  grant  a  nonsuit,  additional  evidence 
was  offered,  both  by  the  plaintiff  and  defend- 
ant, and  it  does  not  appear  that  this  addition- 
al evidence  was  Insufficient  to  cure  the  alleg- 
ed error  In  the  court's  refusal  to  grant  the 
nonsuit,  nor  does  It  appear  that  the  alleged 
error  was  not  cured  by  the  subsequent  Intro- 
duction of  sufficient  evidence  to  prove  the 
plaintiff's  case  as  laid." 

The  exception  to  the  final  judgment*  Is 
substantially  In  the  form  approved  by  the 
Supreme  Court  in  the  Lyndon  Case,  129  6a. 
853,  58  S.  E.  1047.  The  question,  therefore, 
arises  whether  a  refusal  of  a  motion  to  non- 
suit Is  a  judgment  of  such  conditional  finali- 
ty or  of  such  controlling  influence  as  to  sup- 
port a  bill  of  exceptions  under  Civ.  Code  18d5, 
S  9526,  or  Act  Dec.  20,  1898  (Laws  Ga.  1898, 
p.  92).  Of  course,  the  grant  of  an  Involuntary 
nonsuit  furnishes  ground  for  direct  exception. 
Ordinarily  when  a  nonsuit  has  been  overruled 
the  case  proceeds  to  verdict,  and  the  court  is 
required  to  review  the  evidence  upon  motion 
for  new  trial.  If  the  evidence  Introduced 
Into  the  trial  subsequently  to  the  court's 
ruling  upon  the  motion  for  nonsuit  makes 
out  a  case  in  the  plaintiff's  favor,  although 
the  refusal  to  grant  a  nonsuit  at  the  conclu- 
sion of  his  testimony  might  have  beeii  er^ 
roneous,  the  error  in  refusing  the  nonsuit  Is 
cured,  and  an  exception  to  a  refusal  In  such 
cases  will  not  be  favorably  entertained.  Carr 
v.  Georgia.  I-oan  &  Trust  Co.,  108  Qst,  757, 
S3  S.  E.  190;  Holder  v.  Scarborough,  119  Ga. 
25G,  46  S.  E.  93,  and  citations.  If,  on  the 
other  hand,  the  evidence  Introduced  subse- 
quently to  the  erroneous  refusal  to  grant  a 
nonsuit  does  not  cure  the  deficiency,  a  ver- 
dict In  the  plaintiff's  favor  Is  without  evl- 
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dence  to  support  it,  and  a  motion  for  a  new 
trial  is  accordingly  adequate  to  raise  tbe 
question  of  the  sufficiency  of  the  OTldence  as 
a  whole.  Hence  It  rarely  happens  that  the 
reviewing  court  is  called  upon  for  a  ruling 
as  to  whether  the  trial  court  erred  in  refus- 
ing a  nonsuit.  In  two  reported  cases  where 
the  trial  did  not  result  in  a  verdict  but  in  a 
mistrial,  the  defendant  made  an  effort  to  re- 
view the  trial  court's  refusal  to  grant  a  non- 
suit, and  in  both  instances  the  Supreme 
Court  held  that  the  ruling  would  not  be  re- 
viewed'; the  distinction  being  drawn  that  the 
motion  for  nonsuit  in  sudi  cases  was  but 
an  incident  occurring  in  the  progress  of  a 
trial  which  came  to  an  undecisive  result  and 
left  the  case  still  pending.  See  Central  R. 
Co.  V.  Denson,  83  Ga.  209,  9  S.  E.  788;  Au- 
gusta Ry.  Co.  V.  Tennant,  98  Ga.  156,  26  S. 
E.  481.  However,  there  is  direct  precedent 
for  reviewing  by  blH  of  exceptions  the  over- 
ruling of  a  motion  for  nonsuit.  In  Rome  R. 
Co.  V.  Sullivan,  25  Ga.  228,  a  motion  for  non- 
suit was  overruled,  and  further  evidence  be- 
ing submitted,  though  not  such  as  to  cure 
the  variance  between  the  pleading  and  the 
proof,  verdict  was  nevertheless  rendered  for 
the  plaintiff.  By  direct  bill  of  ^ceptions 
(for  the  case  was  decided  prior  to  the  an- 
nouncement of  the  rule  that  the  correctness 
of  the  verdict  would  not  be  reviewed,  except 
through  the  medium  of  a  motion  for  a  new 
trial)  the  defendant  assigned  error  upon  the 
verdict,  and  also  upon  the  refusal  to  non- 
suit the  case  at  the  conchislon  of  the  plain- 
tiff's testimcxiy.  The  Judgment  of  the  Su- 
preme Court  is  not  given  in  the  printed  re- 
port further  than  a  memorandum  that  there 
was  a  reversal,  but  an  inspection  of  the  min- 
utes of  that  court  discloses  that  it  reversed 
the  judgment  of  the  lower  court  ''on  the 
jsrround  that  the  court  refused  to  award  a 
nonsuit  on  the  grounds  taken  In  the  motion.*' 
The  overruling  of  the  motion  for  nonsuit 
seems  to  be  such  a  decision  or  Judgment  as 
''if  it  had  been  rendered  as  claimed  by  the 
plaintiff  in  error  would  have  been  a  final 
disposition  of  the  cause";  and  where  the 
plaintiff  In  error,  as  in  this  case,  is  willing 
to  waive  his  right  to  ask  a  new  trial  on  oth- 
er  grounds  and  stands  solely  upon  the  vari- 
ance between  the  plaintiff's  pleading  and 
proof,  we  cannot  find  any  precedent  or  sound 
reason  for  saying  he  cannot  bring  error  to 
the  overruling  of  his  motion  for  a  nonsuit 
Of  course,  in  such  cases  the  reviewing  court 
will  look  to  all  the  evidence  introduced  in 
the  case,  first,  to  see  whether  the  plaintiff 
originally  proved  his  case  as  laid,  and,  if 
not,  whether  the  needed  proof  has  been  oth- 
erwise supplied.  It  has  been  suggested  that 
to  allow  tiie  defendant  to  except  in  such  cas- 
es would  in  the  event  of  a  reversal  result  In 
a  hardship  to  the  plaintiff ;  that,  if  the  trial 
court  had  held  the  proof  variant  from  the 
pleading  or  Insufficient  to  support  a  case, 
the  plaintiff  would  have  had  the  privilege  at 


the  time  of  amending  his  pleading  or  of  sup- 
plying additional  proof,  thus  avoiding  a 
iu)nsult  and  the  resulting  dismissal  of  his 
action.  This  proposed  hardship  is  in  actual 
practice  factitious.  Should  the  reviewing 
court  reverse  the  Judgment  of  the  trial  court 
in  refusing  the  nonsuit,  the  plaintiff  may  at 
any  time  before  the  remittitur  is  made  the 
Judgment  of  the  court  below  amend  his 
pleading,  thereby  avoiding  a  variance  and 
reinstating  his  case,  and  a  new  trial  would 
then  ensue.  This  was  the  course  taken,  with 
the  approval  of  the  Supreme  Court,  in  the 
Rome  Railroad  Case,  cited,  supra.  See  s.  c. 
28  Ga.  29,  and  32  Ga.  400.  Just  as  the  plain- 
tiff has  the  right  to  amend  his  pleading  to 
avoid  the  trial  court's  tentative  decision  sus- 
taining a  motion  for  a  nonsuit  (see  Fenn  v. 
Seaboard  Air  Line  Ry.  Co.,  120  Ga.  664,  48 
S.  E.  141),  he  may  also  reopen  the  case  and 
supplement  liis  evidence.  So,  if  the  trial 
court  were  about  to  make  the  Judgment  of 
the  appellate  court,  holding  that  a  ncmsuit 
should  have  been  granted,  the  Judgment  of 
the  lower  court,  the  plaintiff  would  have 
the  privilege  of  informing  the  court  that  he 
desired  to  supplement  his  testimony,  and  it 
would  be  the  duty  of  the  trial  court,  upon  a 
satisfactory  showing  that  this  proposed  ad- 
ditional testimony  would  supply  the  deficien- 
cy in  the  proof,  to  pass  such  an  order  as 
would  protect  the  plaintiff  in  this  privilege. 
Without  attempting  to  dictate  the  exact  form 
of  the.  trial  court's  action  in  such  cases,  we 
will  suggest  that  an  order  might  be  passed 
making  the  Judgment  of  the  appellate  court 
the  Judgment  of  the  trial  court,  but  reciting 
that,  since  the  plaintiff  had  shown  to  the  , 
court  that  he  was  able  to  tender  in  support 
of  his  case  further  evidence  sufficient  to 
avoid  nonsuit,  the  case  would  be  reopened 
and  another  trial  ordered.  We  are  led  to 
this  conclusion  largely  by  these  considera- 
tions: Where  the  plaintiff,  either  upon  his 
original  pleadings  or  upon  such  amendment 
as  he  may  be  able  to  make,  cannot  bring 
proof  enough  to  make  a  prima  facie  case, 
the  defendant  should  not  be  called  upon  tr 
undergo  the  expense  and  annoyance  of  a 
new  trial;  this  being  the  course  to  be  taken 
in  a  case  where  the  Judgment  of  the  trial 
court  Is  reversed  upon  exception  to  the  over- 
ruling of  a  motion  for  a  new  trial.  So,  also, 
the  expense  accruing  to  the  county  upon  the 
grant  of  a  new  trial  is  to  be  considered.  * 
Where  the  trial  court*s  holding  that  the 
plaintiff  proved  a  prima  fade  case  is  re- 
versed on  exception  to  the  refusal  of  a  non- 
suit, this  annoyance  and  expense  of  a  sec- 
ond trial  is  avoided,  unless  the  plaintiff  is 
able  to  convince  the  Judge  at  the  time  the 
remittitur  is  made  the  Judgment  of  the  low- 
er court  that  by  an  amendment  to  his  plead- 
ing, or  by  a  supplementing  of  his  proof,  he 
will  be  able  to  overcome  his  former  derelic- 
tions. Of  course,  the  action  of  the  trial  Judge 
upon  any  then  proffered  amendment  to  the 
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pleading  or  showing  as  to  the  plaintiff's  abil- 
ity to  bring  more  proof  Is  a  subject-matter 
of  immediate  review  by  direct  bill  of  excep- 
tions. Thus  unnecessary  jury  trials  for  the 
tentative  purpose  of  seeing  whether  the 
plaintiff  can  better  his  case  on  a  second  round 
may  be  avoided. 

The  point  made  by  the  motion  to  dismiss, 
that  it  appears  that  additional  evidence  was 
Introduced  at  the  trial  after  the  nonsuit  was 
refused,  and  it  does  not  appear  that  this  ad- 
ditional evidence  was  insufficient  to  cture  the 
alleged  error  in  the  court's  refusal,  Is  not 
meritorious.  By  the  act  of  1889  (Civ.  Ck)de 
1895,  §  5528),  the  provisions  of  which  are 
mandatory  and  not  merely  directory,  "If  the 
case  is  not  one  In  which  a  motion  for  new 
trial  is  to  be  reviewed,  the  plaintiff  lu  error 
shall  plainly  and  specifically  set  forth  the 
errors  alleged  to  have  been  committed,  and 
shall  Incorporate  in  the  bill  of  exceptions  a 
brief  of  so  much  of  the  written  and  oral  evi- 
dence as  is  material  to  a  clear  understanding 
of  the  errors  complained  of,  and  shall  specify 
therein  such  portions  of  the  record  as  are  ma- 
terial to  such  understanding.  If  none  of  the 
evidence  is  material  to  elucidate  the  errors 
complained  of.  this  fact  shall  be  stated  and 
the  evidence  omitted.  The  Judge  to  whom 
such  bill  of  exceptions  Is  tendered  shall.  If 
needful,  change  the  same  so  as  to  conform  to 
the  truth  and  make  It  contain  all  the  evi- 
dence, and  refer  to  all  of  the  record,  neces- 
sary to  a  clear  understanding  of  the  errors 
complained  of."  And  the  certificate  to  the 
bill  of  exceptions  recites  that  It  contains  all 
of  the  evidence  material  to  a  clear  under- 

•  standing  of  the  errors  complained  of.  In 
such  case  the  trial  Judge,  and  not  the  review- 
ing court  is  given  the  power  to  decide  wheth- 
er any  portion  of  the  evidence  Is  Immaterial 
and  therefore  to  be  omitted.  We  therefore 
conclusively  presume  that  the  omitted  evi- 
dence was  not  such  that  it  could  in  any  wise 
effect  the  decision  of  the  question  presented 
In  the  record.  The  motion  to  dismiss  the 
writ  of  error  Is  therefore  denied. 

2.  As  to  the  merits  of  the  case.  Ware  & 
Harper,  real  estate  brokers,  sold  a  tract  of 
land  for  Rice  to  Mrs.  Johnson.  In  the  memo- 
randum of  sale  attached  as  an  exhibit  to  the 
suit.  It  was  recited  that  the  property  was 
sold  for  $25,000  cash,  of  which  $10,000  was 

.already  deposited  with  Ware  &  Harper,  and 
the  remainder  was  to  be  paid  as  soon  as  the 
title  could  be  examined  and  found  good;  and 
It  was  also  recited  that  Rice, ,  upon  "com- 
pletion of  said  sale  and  the  payment  of  the 
balance  of  the  purchase  money,"  would  pay 
Ware  &  Harper  the  sum  of  $4,000  as  commis- 
sions for  their  services  In  negotiating  the 


sale.  It  was  for  a  portlcm  of  these  commis- 
sions toat  Ware  &  Harper  instituted  the  salt 
In  the  petition  it  Is  recited  that  Rice  ''is 
indebted  to  petitioner  in  the  sum  of  $2,000, 
the  same  being  the  balance  of  oommissiony 
due  them  for  the  sale  of  a  certain  mill  and 
land  in  accordance  with  the  contract  attach- 
ed" [described  above];  also^  *'that  said  sale 
has  been  consummated  and  all  the  conditions 
of  said  contract  have  been  complied  with  by 
petitioners,  that  $2,000  of  the  commissions 
having  been  paid,  $2,000  remains  due.**  The 
proof  showed  that,  when  the  trade  came  to 
be  closed,  Mrs.  Johnson  pr^erred  to  give  a 
note  for  $10,000  of  the  purchase  price,  in- 
stead of  paying  all  cash  as  contemplated  in 
the  original  memorandum  of  sale.  Rice  said 
the  note  would  be  as  good  to  him  as  cash; 
and,  without  consulting  Ware  &  Harper,  ac- 
cepted $15,000  cash  and  Mrs.  Johnson's  note, 
secured  by  retention  of  title  to  the  land,  for 
$10,000.  Rice  at  that  time  executed  to  Mrs. 
Johnson  only  a  bond  for  title,  but  after  suit 
was  Instituted  he  made  her  a  deed.  The 
point  made  by  the  plaintiff  In  error  is  that 
there  is  a  variance  between  the  pleading  and 
the  proof;  that  the  trade  described  in  ttie 
memorandum  of  sale  attached  to  the  petition 
had  not  be  consummated  as  alleged ;  that  the 
contract  declared  on  contemplated  a  pay- 
ment of  $25,0Q0  in  cash  and  only  $15,000  in 
cash  was  paid,  though  a  note  for  the  remain- 
ing $10,000  was  given;  that,  while  Rice  by 
accepting  part  of  the  purchase  price  in  cash 
and  part  in  a  note  might  have  made  himself 
liable  to  Ware  &  Harper  for  the  commissions, 
he  was  not  thereby  liable  In  the  manner  in 
which  he  was  sued.  We  do  not  think  that 
there  was  a  material  variance  between  the 
pleading  and  the  proof.  A  contract  may  be 
constunmated  as  Well  by  a  substantial  muto- 
ally  satisfactory  compliance  with  the  ^irlt 
of  its  terms  as  by  a  literal  compliance.  Rice 
need  not  have  accepted  Mrs.  Johnson's  note 
as  cash;  but,  since  he  considered  it  the  same 
as  cash  and  was  willing  to  accept  it  upon  the 
contract  in  lieu  of  cash,  a  consummation  of 
the  contract  contained  in  the  memorandum 
of  sale  was  effectuated  and  the  payment  con- 
templated therein  was  made,  at  least  so  far 
as  the  rights  of  Ware  &  Harper,  who  were 
not  consulted  as  to  the  substitution  of  the 
note  for  the  cash,  were  concerned.  Fisher  t. 
Jones  O).,  93  Ga.  717  (2),  719,  21  S.  EL  152. 
This  Is  no  contradiction  of  the  general  rule 
that  notes  are  not  payment  until  th^  them- 
selves are  paid,  in  the  absence  of  a  contrary 
understanding.  A  slight  unsubstantial  vari- 
ance between  pleading  and  proof  will  not 
work  a  nonsuit 
Judgment  affirmed. 
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CSupmne  Oonrt  of  Soath  Carolina.     Febb  17, 
1908.) 

1.  HoindDs— Sslf-Dcfensk~In8tkuctions. 

The  chargo  that  the  burden  of  proof  was 
on  defendant  to  establish  his  plea  of  self-de- 
fense, by  the  preponderance  of  the  evidence, 
and  that  the  question  is  whether  such  defense 
has  been  out,  is  not  erroneous;  it  being  also 
cbarged  that  it  was  incumbent  on  the  state  to 
prove  every  allegation  of  the  indictment,  be- 
yond a  reasonable  doubt,  and  that  defendant 
was  entitled  to  the  benefit  of  any  reasonable 
doubt,  on  any  material  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  S$  614-^2;  vol.  14,  Crim- 
inal Law,  SS  1004r-1922.] 

2.  HOMICIDB— AFPEAli--*HABMLESB  EltBOa— IN- 
6TBUCTION8. 

The  statement  in  tiie  charge  in  a  homicide 
case  that  the  Constitution  guarantees  to  every 
citizen  the  protection  of  his  life,  and  that  de- 
fendant is  charged  with  having  viol^tod  that 
guaranty,  If  technically  inaccurate,  is  harmlesi. 
[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  26,  Homicide,  §S  715-720.] 

8.  Sams. 

The  instruction  in  a  homicide  case  in  which 
there  is  evidence  of  murder  and  a  conviction  of 
manslaughter  that,  if  self-defense  is  not  made 
out,  the  jury  will  ask  what  offense  has  been 
made  out  **whether  murder  or  manslaughter," 
Is  not  prejudicial  in  not  stating  that  if  such 
defense  is  not  made  out  defendant  is  guilty  of 
**8ome"  crime. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
▼ol.  26,  Homicide,  SS  614-632.] 

4.  SAtfC. 

Any  error  in  an  instruction  as  to  presump- 
tion of  malice  Is  immaterial,  the  conviction  hav- 
ing been  of  manslaughter. 

[Ed.  Note.— For  cases  In  ooint,  see  Cent  Dig. 
▼ol.  26,  Homicide,  $$  715-720;  vol.  16,  CrinJ- 
nal  Law,  H  3154-3169.] 

5.  8ahb. 

One  convicted  of  manslaughter  may  not 
complain  that  he  should  have  been  convicted  of 
murtler,  or  acquitted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  26,  Homicide,  $  722.] 

6b  Cbimtnal    Law  —  INSTBUCTIONS— WBirrBN 

Requests. 

Circuit  court  rule  11,  providing  that  re- 
quests to  charge  shall  be  submitted  m  writing, 
should  be  complied  with,  that  a  refusal  thereof 
may  be  reviewed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol  14,  Criminal  Law,  S  2007.] 

7.  Same— Chabqbs  to  Gband  Jubt. 

Defendant  convicted  of  manslaughter,  may 
not  complain  of  remarks  in  a  charge  made  to 
the  grand  jury,  before  the  impaneling  of  the 
petit  jury,  to  the  effect  that  it  seemed  from 
the  history  of  trials  in  that  county  that  killing 
was  not  a  crime,  and  that  the  court  should  be 
allowed  more  latitude  In  charging  petit  juries. 

Appeal  from  General  Sessions  Circuit  Court 
of  Dorchester  County;   Ernest  Gary,  Judge. 

John  T.  Owens  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

R.  W.  Haynes  and  M.  Rutledge  Rivers,  for 
appellant  P.  T.  Hildebrand  and  E.  J.  Den- 
nis, for  the  State. 

GARY,  A.  J.    The  defendant  was  Indicted 
for  the  murder  of  8.  W.  Thomley,  and  was 
convicted  of  manslaughter.    Upon  being  sen- 
60  S.BL— 20 


tenced  to  10  years  at  hard  labor  In  the  state 
penitentiary,  he  appealed  to  this  court  upon 
exceptions,  which  will  be  considered  in  their 
regular  order. 

First  Exception.  "Because  his  honor  Judge 
Gary,  the  presiding  Judge,  erred  in  his  charge 
to  the  Jury,  the  same,  taken  as  a  whole,  be- 
ing erroneous,  although  some  of  the  proposi- 
tions of  which  the  said  charge  Is  composed 
may  severally  be  conformable  to  recognhsed 
authority.  Nevertheless  the  said  charge,  tak- 
en in  its  entire  scope  and  bearing  on  the 
case,  was  likely  to  lead  the  Jury  to  a  miscon- 
ception of  the  law  as  applicable  to  the  case, 
in  which  It  imposed  upon  the  defendant  the 
burden  of  the  proof,  throughout  the  case, 
shifting  same  from  the  state.''  Waiving  the 
objection  that  the  exception  is  too  general.  It 
cannot  be  sustained.  His  honor  the  presiding 
Judge  charged  that  the  burden  of  proof  was 
upon  the  defendant  to  establish  his  plea  of 
self-defense,  by  the  preponderance  of  the 
evidence,  but  likewise  charged  that  it  was 
incumbent,  on  the  state  to  prove  every  ma- 
terial allegation  of  the  indictment,  beyond  a 
reasonable  doubt  The  recent  case  of  State 
V.  Way,  76  S.  C.  94,  56  S.  B.  653,  shows  that 
the  charge  was  free  from  the  error  assigned 
in  this  exception. 

Second  Bxceptlon.  "Because  his  honor  the 
presiding  Judge  erred  in  charging  the  jury 
as  follows:  'The  Constitution  of  this  state 
guarantees  to  every  citizen  the  protection  of 
his  life  and  liberty  and  the  right  to  accumu- 
late property.  The  grand  Jury  o{  Berkeley 
county  has  charged  the  defendant  here  with 
having  violated  that  guaranty,  and  be  denies 
the  charge.  He  was  arraigned  on  the  charge 
of  murder,  and  he  pleaded  not  guilty,  and 
that  has  raised  the  Issue  that  we  are  to  try* — 
because  it  is  respectfully  submitted  that  the 
grand  Jury  did  not  charge  the  defendant  with 
having  violated  the  announced  guaranty  of 
the  Constitution."  Even  if  it  should  be  con« 
ceded  that  the  charge  was  technically  Inac- 
curate, the  appellant  has  failed  to  show  that 
It  was  prejudicial. 

Third  Exception.  "Because  his  honor  the 
presiding  Judge  erred  in  charging  the  jury  as 
follows:  'Now  what  is  the  issue?  What  is 
the  charge?  What  is  your  inquiry?  The  de- 
fendant pleads  not  guilty,  and  sets  up  the 
plea  of  self-defense,  and  by  that  plea  admits 
that  he  killed  the  deceased,  but  assumes  that 
burden  of  the  proof  to  show  that  he  did  it 
under  such  circumstances  that  the  law  will 
excuse  him  will  not  hold  him  responsible' — 
for  the  reason  that  the  defendant  by  plead- 
ing, did  not  assume  the  burden  of  the  proof, 
but  the  burden  of  proof  is  on  the  state 
throughout  the  trial  of  the  case."  It  is  true 
the  circuit  Judge  charged  that  the  burden  of 
proof  rested  upon  the  defendant  to  make  out 
his  plea  of  self-defense,  by  the  preponder- 
ance of  the  testimony,  but  he  likewise  in- 
structed the  jury  that  the  defendant  was 
entitled  to  the  benefit  of  any  reasonable  doubt 
on  any  material  fact  in  the  case.    When  the 
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charge  is  considered  in  its  entirety,  it  will 
be  seen  tbat  it  is  free  from  error. 

Fourth  Exception.  "Because  his  honor  the 
presiding  Judge  erred  in  charging  the  Jury 
as  follows:  'The  question  is,  has  that  de- 
fense been  made  out?  and  there  our  duties 
become  severed.  It  is  my  duty  to  tell  you 
what  the  law  requires,  and  it  is  your  duty 
to  say  whether  or  not  the  facts  and  circum- 
stances satisfy  the  required  demands  of  the 
law' — for  the  reason  that  the  question  was 
not  solely,  'has  that  defense  been  made  out?* 
but  the  question  at  issue  was,  'had  the  state 
proved  the  defendant  guilty  beyond  a  rea- 
sonable doubt?'  and  the  Jury  was  not  limit- 
ed by  the  instruction  to  the  inquiry  whether 
or  not  the  position  of  self-defense  had  been 
made  out,  but  their  duty  was  to  inquire  from 
the  testimony  whether  or  not  the  testimony 
proved  the  defendant  guilty  of  any  ofitense 
beyond  a  reasonable  doubt"  When  that  por- 
tion of  the  charge  set  out  in  the  exception  is 
considered  in  connection  with  the  entire 
charge,  it  will  be  seen  that  it  is.ftee  from 
error. 

riftb  Exception.  "Because  his  honor  the 
presiding  judge  erred  in  charging  the  jury:  'If 
such  is  the  case,  and  the  facts  and  circum- 
stances bring  the  proof  up  to  that  point,  then 
his  plea  is  made  out;  if  not,  the  plea  falls  to 
the  ground,  and  you  ask  yourself  what  of- 
fense he  has  committed.  He  holds  that  up 
as  a  plea  to  show  why  he  should  not  be  pun- 
ished; and  if  his  plea  is  sustained,  then  you 
cannot  pujjish  him,  but  if  his  plea  is  not  sus- 
tained, then  it  falls  to  the  ground,  and  you 
inqjoire  of  what  he  is  guilty.  Was  the  as- 
sault made  on  bim  with  a  pistol  or  weapon, 
calculated  to  produce  serious  injury,  or  did 
the  defendant  pick  an  occasion  when  it  was 
not  necessary  for  him  to  shoot?  If  his  plea 
of  self-defense  is  made  out  to  your  satis- 
faction, then  that  ends  the  case;  if  not,  you 
win  ask  what  offense  he  has  committed, 
whether  murder  or  manslaughter' — ^because 
he  did  not  instruct  the  jury  that,  if  the  plea 
of  self-defense  was  not  sustained,  the  de- 
fendant was  guilty  of  some  crime;  in  other 
words,  that,  if  he  failed  to  make  out  his  plea 
of  self-defense,  then  he  must  necessarily  be 
guilty  of  either  murder  or  manslaughter." 
We  are  unable  to  see  in  what  respect  the 
failure  to  instruct  the  jury  in  the  manner  set 
out  in  the  exception  was  prejudicial  to  tbe 
rights  of  the  appellant 

Sixth  Exception.  "Because  his  honor  the 
presiding  judge  erred  in  charging  the  jury 
as  follows:  'Where  a  man  kills  another 
without  cause  or  upon  v^y  slight  provoca- 
tion, with  a  deadly  weapon,  the  law  infers 
that  it  was  done  with  malice,'  for  the  reason 
that,  as  the  facts  and  circumstances  of  this 
case  admitting  the  homicide  had  been  disclos- 
ed in  the  evidence,  there  was  no  room  for 
presumption  of  any  crime."  It  is  not  neces- 
sary to  consider  whether  the  charge  was  er- 
roneous as  the  defendant  was  only  convicted 
of  manslaughter.    If  there  was  error  it  was 


immaterial.  State  v.  Mcintosh,  40  S.  G.  349, 
18  S.  ^2.  1033;  State  v.  Richardson,  47  S.  C. 
18^  24  &  E.  1028;  State  v.  Stuckey,  66  a  C. 
576,  35  S.  B.  263;  State  v.  Clardy,  73  8.  C. 
340,  53  S.  E.  493. 

Seventh  Exception.  "Because  his  honor 
the  presiding  judge  erred  in  charging  the 
jury  that:  'What  facts  have  been,  determin- 
ed here  you  will  determine  by  your  verdict. 
If  you  find  not  guilty,  that  will  establish  the 
fact  that  a  case  of  self-defense  has  been 
made  out  If  you  find  guilty,  that  aneans 
that  the  law  has  been  violated.  And  if.  as 
I  said,  you  find  not  guilty,  you  will  establish 
the  fact  that  the  plea  of  self-defense  has 
been  made  out,  and  the  defendant  is  not 
amenable  to  the  law'-7-in  that  it  limits  the 
jury  to  the  Inquiry  as  to  whether  or  not  the 
plea  of  self-defense  had  been  made  out,  and 
took  from  the  consideration  of  whether  or 
not,  irrespective  of  the  plea  of  self-defense, 
the  defendant  was  guilty  of  the  commission 
of  any  crime."  It  has  already  been  shown 
that  under  the  charge  of  the  presiding  judge 
the  defendant  could  not  be  convicted  of  any 
crime,  unless  every  material  fact  was  estab- 
lished beyond  a  reasonable  doubt 

Eiighth  Exception  (Subdivision  1).  "Be- 
cause his  honor  the  presiding  judge  erred  in 
refusing  a  motion  for  a  .new  trial  upon  the 
following  grounds:  'That  the  jury  manifestly 
disregarded  and  ignored  the  instructions  of 
the  court  and  the  testimony  of  the  witness 
in  finding  a  verdict  of  manslaughter,'  for  the 
reason  that  the  testimony  of  the  witnesses 
for  the  state,  as  applied  to  the  law  as  de- 
clared by  the  court,  if  believed  by  the  jury, 
made  a  case  of  murder,  and  the  vwdict 
should  have  been  'Guilty,'  or  'Guilty,  with 
a  recommendation  to  the  mercy  of  the  court,* 
and  the  testimony  of  the  witnesses  for  the 
defense,  as  applied  to  the  law  as  declared  by 
the  court,  if  believed  by  the  jury,  made  a 
case  of  self-defense,  and  there  was  absolute- 
ly no  testimony  in  the  case  applicable  to  the 
law  of  manslaughter,  the  testimony  showing 
either  that  the  defendant,  after  having  made 
friends  with  the  deceased,  willfully,  and  of 
malice  aforethought,  deliberately  shot  and 
killed  the  deceased,  and,  on  the  other  hand, 
in  apprehension  of  death  or  of  serious  bod- 
ily harm,  shot  to  defend  himself,  the  testi- 
mony being  susceptible  to  no  other  view  or 
interpretation,  there  being  absolutely  not  one 
word  of  testimony  either  directly,  collateral- 
ly, or  remotely  tending  to  show  manslauA- 
ter."  The  question  herein  presented  is  dis- 
posed of  by  the  case  of  State  v.  Perry,  78  S. 
C.  184,  59  S.  E.  851,  in  which  the  court  says: 
•*There  was  testimony  tending  to  show  that 
the  defendant  was  guilty  of  murder.  There- 
fore he  has  no  just  cause  to  complain  that 
the  jury  took  a  merciful  view  of  his  case  and 
simply  found  him  guilty  of  manslaughter." 

Subdivision  2.  ''Because  it  is  respectfully 
submitted  the  court  erred  hi  declining  to 
charge  the  jury,  as  requested  by  the  defend- 
ant, that  it  is  not  incumbent  on  a  person  to 
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wait  until  his  antagonist  shoots  before  be 
himself  might  take  measures  for  the  defense 
of  himself,  i.  e^  protect  himself  from  re> 
celTing  at  the  hands  of  his  antagonist  deuiti 
or  serious  bodily  harm;  but  that  such  a  one 
nouiy  act  upon  the  appearance  of  danger  of 
losing  his  life,  or  of  receiving  serious  bodily 
harm,  even  though  tlie  appearance  should 
subsequently  turn  out  to  have  been  false,  and 
that  there  was,  in  fact,  no  danger  to  liim, 
provided  the  <ippearances  were  sufficient,  in 
the  opinion  of  the  Jury,  to  cause  him  to  be- 
lieve himself  In  danger  of  losing  his  life,  or 
of  receiving  serious  bodily  harm,  and  that  a 
person  of  ordinary  reason  and  firmness,  if  in 
like  circumstances,  would  also  have  believed 
himself  in  danger  of  losing  his  life,  or  of  re- 
ceiving serious  bodily  harm."  In  settling  the 
case  for  hearing  on  appeal,  the  presiding 
Judge  made  the  following  statement:  '*Ck)un- 
sel.for  defendant,  in  arguing  the  case  to  the 
Jury,  made  a  verbal  request  as  sti&ted  in  the 
second  paragraph  of  this  statement  But  the 
same  not  being  in  writing,  I  could  not  repeat 
the  same  to  the  Jury  from  memory,  even  if 
I  had  desired."  There  was  a  failure  to  com- 
ply with  the  requirements  of  rule  U  of  the 
circuit  court  which  provides,  that  requests 
to  charge  shall  be  submitted  to  the  court 
in  writing.  Furthermore,  the  proposition  em- 
bodied in  the  request  was  charged  substan- 
tially by  the  presiding  Judge. 

Subdivision  3.  "Because  it  Is  respectfully 
submitted  that  the  court  erred  in  charging 
the  Jury  that  It  was  not  incumbent  upon  the 
court  to  deliver  to  the  Jury  a  moral  lecture, 
without  further  explanation,  in  view  of  the 
previous  declaration  of  the  court  in  hearing 
of  the  Jury  that  it  was  an  open  reproach  up- 
on Berkeley  county,  heard  by  the  court  in 
Columbia,  that  murder  in  that  county  was 
no  crime,  and  that  it  was  time  for  the  Juries 
to  remove  that  reproach,  repeated  and  em- 
phasized as  it  was  by  the  attorneys  tor  the 
state  in  their  argument,  basing  their  state- 
ments on  the  statement  previously  made  by 
the  court,  created  the  impression  on  the 
minds  of  the  Jury  that  punishment  of  some 
kind  should  be  meted  out  to  the  defendant 
in  tills  case,  and,  in  response  to  that  call,  and 
irrespective  of  the  law  and  facts  of  the  case, 
they  reached  their  verdict;  and  for  the  fur- 
ther reason  that  the  Jury  from  the  facts  of 
the  above-entitled  case,  and  the  law  as  de- 
clared by  the  court,  would  have  been  equally 
as  Justifiable  in  finding  the  defendant  guilty 
of  larceny,  arson,  or  any  other  offense  in  the 
category  of  crimes  as  they  were  in  finding 
a  verdict  of  guilty  of  manslaughter,  and  the 
verdict  Is  explainable  on  no  other  hypothesis 
than  they  believed  that  it  was  necessary  to 
punish  the  killing  of  a  human  being,  irre- 
spective of  the  cause  or  character  of  the  kill- 
ing, whether  it  be  a  crime  or  excusable  homi- 
cide." 

In  settling  the  case  the  presiding  Judge 
made  this  statement:  "In  charging  the  grand 
Jury»  I  stated  that  I  had  some  hesitation  in 


handing  out  the  several  bills  of  indictment 
for  homicide,  for  the  reason  that  I  had  heard 
it  stated  that  it  was  no  crime  to  kill  a  man 
in  Berkeley  county,  and,  while  the  solicitor 
was  swearing  the  witnesses  preparatory  to 
giving  out  these  bills  of  indictment,  I  had 
examined  casually  the  docket  and  had  been 
unable  to  find  any  record  where  a  killing  had 
been  so  declared,  but  that  I  had  found  where 
a  number  of  innocent  persons  had  been  ac- 
cused. During  this  charge  the  petit  Jury  had 
not  been  called,  and  I  am  unable  to  say 
whether  any  were  present  or  not  In  further 
charging  the  grand  Jury,  I  stated  that  I 
thought  the  law  was  defective  in  not  permit- 
ting Judges  to  exercise  more  latitude  In 
charging  petit  Juries;  that  if  I  were  to  charge 
a  petit  Jury  as  I  had  this  grand  Jury,  it 
would  be  an  error  of  law.  In  short.  Judges 
were  unrestricted  in  charging  grand  Juries, 
and  frequttitly  we  had  to  reach  the  petit 
Jury  over  the  shoulders  of  the  grand  Jury." 
The  charge  was  made  to  the  grand  Jury'.  The 
petit  Jury  had  not  then  been  impaneled.  The 
remarks  were  general,  and  had  no  reference 
to  any  special  case,  nor  to  any  particular 
petit  Jury.  There  was  no  evidence  of  an  in- 
tention to  comment  on  the  facts  of  any  case^ 
but  merely  to  admonish  Jurors  to  discharge 
their  duty  in  the  manner  required  by  law, 
which  the  circuit  Judge  evidently  thought 
had  not  been  done  in  the  past  We  fail  to 
discover  wherein  the  appellant  has  the  right 
to  complain  of  such  a  charge. 

Subdivision  4.  "Because  his  honor  the  pre- 
siding Judge  erred  in  declining  to  consider  the 
evidence,  to  ascertain  whether  or  not  there 
was  any  testimony  to  sustain  the  verdict  of 
the  Jury."  In  the  first  place,  it  does  not  ap- 
pear that  the  presiding  Judge  declined  to  con- 
sider the  testimony.  And,  in  the  second 
place,  there  was  certainly  testimony  tending 
to  show  that  the  defendant  was  guilty  of 
murder;  and,  if  the  Jury  in  its  mercy  ren- 
dered a  verdict  of  guilty  of  manslaughter  on- 
ly, he  has  no  reason  to  complain. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


STATE  V.  NELSON. 


(TO  8.  C.  97> 


(Snpreme  Court  of  South  Carolina.    Feb.  Ifi. 
1908.) 

1.  Intoxicating  liiquoBS— Obiminai.  Pbose- 

OTJTIONS— QtJESnON    FOB    JURT. 

On  a  trial  for  maintaining  a  nuisance  in 
violation  of  the  dispensary  law,  evidence  held 
sufficient  to  take  question  of  defendant's  suilt  to 
the  jury. 

2.  Cbiuinai.   Law  —  Instbuctions  —  Chabgk 
ON  Facts. 

A  charge,  on  a  trial  for  maintaining  a 
nnisance  in  violation  of  the  dispensary  law,  au- 
thorizing the  jury  to  determine  defendant's  Ruilt 
by  reasoning  from  the  facts  and  circumstances, 
and  giving  illustrations  with  respect  to  deducing 
a  conclusion  from  facts  and  circumstances,  mak- 
ing no  reference  to  any  disputed  fact,  except  in 
a  hypothetical   way»  was  not  in  violation  of 
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Const  art  5»  I  26,  forbidding  a  charge  on  the 
facts. 

Ed.  Note.— For  cases  in  point,  see  Gent  Diff. 
14,  Criminal  Law,  {{  1748-1764.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Abbeville  County;  Ernest  Gaty, 
Judga 

Frank  Nelson  was  convicted  of  maintain- 
ing a  nuisance  in  violation  of  the  di^ensary 
law,  and  he  aiq;)eals.    Affirmed. 

Wm.  N.  Graydon,  for  appellant  &  A. 
Cooper,  for  the  State, 

JONES,  J.  The  appellant  was  convicted 
and  sentenced  for  maintaining  a  nuisance, 
in  violation  of  the  dispensary  law,  in  keep- 
ing and  maintaining  a  place  where  alcoholic 
liquors  were  sold,  bartered,  and  given  away, 
and  keeping  and  maintaining  a  place  where 
persons  were  permitted  to  resort  for  the 
purpose  of  drinking  alcoholic  liquors  as  a 
beverage.  The  exceptions  as  argued  by  ap- 
pellant's counsel  present  two  questions: 

1.  Whether  the  court  erred  in  refusing  to 
direct  a  verdict  In  favor  of  the  defendant  for 
want  of  any  evidence  to  convict 

The  state  relied  largely  on  circumstantial 
evidence  to  convict  such  as  the  frequent  con- 
gregation of  negroes  at  the  house  of  defend- 
ant, especially  on  Saturday  nights,  and  the 
intoxicated  condition  of  many  while  in  and 
about  the  premises,  the  presence  of  very 
many  broken  whisky  bottles  and  Jugs  about 
the  house  and  yard,  and  of  a  large  number 
of  empty  jugs,  smelling  of  whisky;  that  8 
or  10  Jugs  were  taken  from  under  the  house 
containing  a  little  whisky  in  them;  that  on 
April  6th  the  officers  on  visiting  the  house 
found  on  a  table  a  two-gallon  Jug  contain- 
ing about  a  drink  of  whisky,  and  also  a 
drinking  glass,  a  measuring  cup,  and  funnel; 
that  on  this  occasion  the  defendant  and  his 
wife  were  found  drunk  and  fighting,  and  a 
number  of  negroes  fled  from  the  house  on  the 
approach  of  the  officers.  While  no  eyewit- 
ness testified  to  any  sale  of  liquors  on  the 
premises,  there  was  evidence  that  parties 
went  there  to  purchase  whisky,  and  return- 
ed from  there  with  whisky;  that  on  one  oc- 
casion a  package  of  whisky  was  taken  there 
from  the  express  office,  and  afterward  a  par- 
ty whose  name  did  not  appear  6n  the  tag 
came  and  claimed  it  but  left  it  there.  While 
no  one  testified  to  seeing  any  drinking  of 
whisky  in  the  house,  there  was  testimony 
that  a  number  of  negroes  were  seen  drinking 
about  the  premises.  It  cannot  be  said  there 
was  no  testimony  to  submit  to  the  Jury. 

2.  Whether  the  court  charged  the  Jury  In 
respect  to  matters  of  fact,  in  violation  of 
article  5,  8  26,  of  the  Constitution. 

The  court  charged  the  Jury  In  part  as  fol- 
lows: "The  state  contends  that  Frank  Nel- 
son is  keeping  a  place,  maintaining  a  nui- 
sance, where  people  congregate  and  drink 
whisky — a  public  nuisance  In  that  way.  He 
denies    that    fact      He    contends    that    he. 


kept  simply  a  boarding  house.  He  is  nat 
guilty  of  violating  this  law,  if  he  is  simply 
keeping  a  boarding  house.  That  is  the  is- 
sue that  they  made,  and  you  must  pass  on 
that  issue.  And  you  bring  your  Judgment 
into  play,  and  you  reason  from  the  facts  and 
circumstances.  To  illustrate:  If  you  are 
riding  through  your  farm,  or  driving  througti 
your  farm,  and  you  come  across  a  little  nest 
with  broken  shells  in  It  and  you  go  a  few 
steps  further  and  find  a  covey  of  young  birds, 
what  is  your  conclusion?  That  those  birds 
are  hatched  in  that  nest  You  did  not  see 
them,  would  not  know  It,  did  not  see  it;  but 
you  would  reason  It  out  The  same  way  yon 
would  reason  whether  Frank  is  maintaining 
a  nuisance  .or  not,  and  you  reason  it  out  from 
the  facts  surrounding  his  habitation.  For  in- 
stance, if  you  think  he  had  Jugs  for  sale,  he 
would  not  be  guilty,  under  this  statute,  for 
selling  Jugs.  But  if  he  had  the  Jugs  with- liq- 
uor in  them,  if  they  smelled  like  liquor,  tast- 
ed like  liquor,  you  can  draw  the  conclusion 
or  inference  whether  he  kept  it  there  for  his 
own  use,  or  whether  he  kept  it  there  for  the 
purpose  of  his  guests,  people  who  frequented 
the  place  for  the  purpose  of  drinking.  You 
bring  your  reason  to  play,  your  Judgment 
What  is  your  Judgment?  The  law  does  not 
want  to  punish  Frank  unless  he  is  guilty. 
♦  ♦  •  You  Just  consider  whether  he  kept 
a  place  where  people  were  in  a  liabit  of  fre- 
quently for  the  purpose  of  drinking.  That  is 
a  nuisance,  so  declared  by  the  lawmaking 
powers  of  the  state.  If  that  is  the  sort  of 
place  he  kept.  It  ought  to  be  stopped.  It  Is 
not  good  for  the  community  to  keep  a  place 
of  that  sort  And  you  gather  whether  he 
kept  that  sort  of  a  place  by  what  you  see 
around  there,  what  you  hear  people  say  was 
around  there.  What  are  the  signs?  A  sur- 
veyor goes  out  to  survey  a  tract  of  land.  He 
finds  a  comer.  He  does  not  know  where  the 
comer  is,  but  he  takes  the  pointers.  He  finds 
a  tree  with  three  marks,  or  two  that  point 
to  another  tree,  and  he  finally  finds  a  tree 
with  three  marks,  attd  he  sticks  a  peg  there. 
•I  have  found  the  comer.'  All  these  trees — 
they  are  simply  witnesses  that  point  to  It. 
If  there  are  witnesses  in  this  case  that  point 
to  the  fact  that  Frank  Nelson  is  keeping  a 
nuisance  there,  if  that  Is  the  way  the  evi- 
dence tends  to  show,  if  it  points  so' directly 
so  as  to  satisfy  you  of  the  fact  you  act  on 
it  Jnst  like  a  surveyor  would  in  acting  on  a 
corner.  You  read  your  deed,  and  see  that  It 
calls  for  a  comer  at  such  and  sudi  a  place, 
a  tree;  and,  if  you  find  the  surveyor's  mark 
on  It  and  the  marks  that  point  to  it,  that  In 
the  comer.  You  can  go  In  court  and  swenr 
that  is  the  corner.  It  has  the  marks,  the  wit- 
nesses on  it;  has  the  evidence  on  It  So  you 
decide  whether  Frank's  boarding  house  was 
a  lawful  boarding  house,  or  whether  it  was, 
as  the  state  claims,  a  place  where  people 
congregated  for  the  purpose  of  drinking  liq- 
uor. If  so,  stop  It  If  not  give  him  the 
benefit  of  the  doubt,  if  you  have  a  doubt  and 
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flsd  mm  not  guilty.  If  be  is  guilty,  it  does 
not  want  him  punished." 

The  main  object  of  the  charge  relates  to 
tbe  illustrations  with  respect  to  deducting  a 
coDdiiBlon  from  fftcts  and  circumstances.  Il- 
lustrations of  one  subject  by  another  are  gen- 
erally faulty  in  some  particular,  if  subjected 
to  minute  examination;  but  the  effect  of  the 
charge  fairly  considered  was  simply  that,  if 
the  circumstances  pointed  to  the  guilt  ot  tbe 
defendant  beyond  a  reasonable  doubt,  they 
should  convict,  otherwise  they  should  acquit 
The  court  made  no  reference  to  any  disputed 
or  issuable  fact,  except  in  a  hypothetical 
way,  did  not  in  our  Judgment  indicate  to  the 
jury  his  opinion  as  to  the  force  and  effect  of 
the  testimony,  and  there  is  no  reasonable 
ground  for  supposing  that  the  Jury  may  have 
been  lnflu«)ced  by  the  charge  in-  a  manner 
prejudicial  to  the  appellant.  Turner  v.  Lyles, 
68  8.  C.  S82,  48  S.  E.  301;  State  y.  Langford, 
74  S.  C.  462,  55  S.  B.  120. 

The  exceptions  are  oTerruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(Ji  8.  C.  IST) 

STATE  V.  WALKER. 

(Supreme  Oourt  of  Sonth  Oarolina.     Feb.  18, 
1908.) 

1.  Gbiminai.  Law  —  AppEAii— Instbuotions— 
Objections  in  Thial  Coub-t— Prejudice. 

An  instruction  on  an  issue  as  to  which 
there  was  no  evidence  or  a  mistake  in  stating 
die  issnefl  is  not  reversible  error,  unless  the  at- 
tention of  the  trial  court  was  called  thereto  by 
accused,  and  be  was  probably  prejudiced  there- 
by. 

[Ed.  Note.— For  casei  in  point,  see  Cent.  Dig. 
vol.  15,  Crimhial  Law,  H  2646»  8154-8169.] 

2.  8aM«— 06NTTHUANCB. 

The  refusal  of  a  continuance  applied  f6r, 
because  counsel  appointed  to  defend  accused  had 
not  had  sufficient  time  to  thoroughly  investigate 
the  case  and  consult  with  accused,  in  the  exer- 
cise of  discretion,  is  not  ordinarily  ground  for 
reversal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  {{  3045^3049.] 

S.  BAKv—TaiAii— Recess— Aboumbnt. 

There  is  no  rule  requiring  completion  of  ar- 
gument in  a  criminal  case  before  tbe  court  can 
order  a  recess,  such  matter  being  within  the  dis- 
cretion of  the  trial  judge. 
4.  Same  — Admonition  of  Jubt  —  Pbesuicp- 

TIONS. 

In  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  on  appeal  that  the 
coort  properly  adinonished  the  jury  in  a  crim- 
inal case  on  allowing  them  to  separate  before 
the  case  was  finally  submitted  to  thenu 
ft.  SAinc— Pbejttdicb. 

Failure  to  so  admonish  is  not  reversible 
error,  in  the  absence  of  a  showing  that  accused 
was  prejudiced  thereby. 

ft.  Same— iNcoirpETENCT  of  Jubob— ApfbaI/— 
Objections  at  Tbial. 

An  exception  that  one  of  the  jurors  who 
.  tried  accused  was  biased  cannot  be  considered 
on  appeal,  where  the  trial  court  was  not  af- 
forded an  opportunity  to  rule  on  the  objection. 
[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  2636.] 

7.  Same— iNSTBUonoNs  to  Gband  Jubt. 

(General  instructions  to  a  grand  jury  which 
were  well  within  the  province  of  the  trial  judge 


were  not  ground  for  reversal  of  a  conviction  ren- 
dered by  a  petit  jury. 

Appeal  from  General  Sessions  Circuit 
Court  of  Dorchester  County;  Gea  W.  Gage, 
Judge. 

J.  M.  Walker  was  convicted  of  manslaugh- 
ter, and  he  a  ideals.    Affirmed. 

R.  Lou  Weeks,  for  appellant  P.  T.  Hilde- 
hrand,  for  the  State. 

JONES,  J.  The  appellant,  J.  M.  Walker, 
indicted  for  the  murder  of  Joe  Demicola  in 
Dorchester  county,  was  convicted  of  man- 
slaughter, and  sentenced  to  15  years  in  the 
penitentiary.  Walker  was  a  department  boss 
or  manager  of  the  Dorchester  Lumber  Com- 
pany operating  at  Badbam  in  said  county, 
and  Demicola,  a  young  Italian,  was  one  of 
the  employ^a  Demicola,  claiming  to  be  in 
need  of  rest,  failed  to  appear  for  some  emer- 
gency work  on  Sunday  morning  in  response 
to  the  request  of  Walker.  He  went  to  the 
shop  Sunday  afternoon,  when  he  was  inform- 
ed by  Walker  that  he  was  dismissed  for  not 
obeying  orders.  This  angered  Demicola,  and 
be  wanted  to  fight;  but  Walker  declined  to 
have  any  row,  and  ordered  him  to  leave  the 
shop.  Demicola  left  the  shop,  stating  that 
he  would  go  hack  to  work.  Early  the  next 
morning,  Monday,  January  27,  1907,  al>out 
45  minutes  before  the  homicide.  Walker  arm- 
ed himself  with  a  pistol,  stating  to  a  wit- 
ness: "If  that  boy  comes  around  me  and 
starts  any  of  his  talk,  I  will  make  the  dust 
rise,'  for  he  likes  to  talk  to  me  with  his  hands 
In  hie  pocket,  and  I  do  not  know  what  he 
might  do.*'  Demicola  soon  thereafter  appear- 
ed in  the  shop,  and  was  standing  at  the 
forge.  Walker,  coming  in,  saw  Demicola, 
and  asked  him  twice  what  he  was  doing 
there.  Demicola  did  not  answer,  but  remain- 
ed standing  with  hand  in  hip  pocket,  accord- 
ing to  defendant's  version.  Walker  advanced 
and  struck  Demicola  with  his  fist  Demicola 
reached  down  and  seized  a  two-pound  hand 
hammer,  but  before  he  could  straighten  up 
Walker  had  seized  him  around  the  waist 
from  the  rear  and  tried  to  get  the  hammer. 
While  struggling  in  this  position  Demicola 
struck  hack  or  around  with  the  hammer  in 
some  way.  The  blow  fell  upon  Walker's 
face  or  head,  drawing  blood.  Walker  called 
upon  bystanders  to  take  the  hammer  from 
Demicola,  and  one  of  them  took  hold  of  the 
hammer.  Walker  then  pulled  out  his  pistol 
with  one  hand,  while  holding  Demicola  with 
the  other.  After  the  pistol  was  drawn  Demi- 
cola dropped  the  hammer,  and  went  out  of 
the  shop.  Walker  following  with  pistol  drawn 
on  him,  and  cursing  him.  It  was  testified 
that  Walker  said :  *'We  will  go  on  up  to  the 
office  and  settle  it'*  Demicola  went  off  In  the 
direction  of  his  boarding  house,  which  was 
between  tbe  workshop  and  the  manager's  of- 
fice. After  going  some  distance,  Demicola  in 
front  and  Walker  a  few  feet  in  the  rear  with 
pistol  in  band,  Demicola  stopped,  turned 
around,  and  threw  up  his  hand  as  if  threat- 
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ening  to  strike,  and  Walker  kicked  him,  and 
the  pistol  was  fired.  Demicola  ran  towards 
his  boarding  bouse,  and  as  he,  ran  Walker 
fired  four  times  at  him.  Demicola  ran 
around  the  comer  of  the  house,  fell  near  the 
doorsteps,  and  died  there  soon  after,  from  a 
bullet  wound  entering  his  back.  The  defend- 
ant's plea  was  "not  guilty";  but  In  the  evi- 
dence his  main  line  of  defense  was  ''primary 
confuslonal  Insanity"  arising  from  the  blow 
on  the  head  by  the  hammer  during  the  strug- 
gle in  the  shop.  After  the  shooting  Walker 
returned  to  the  shop,  sent  a  message  to 
Superintendent  Badham  to  come,  and  went 
back  to  woA  at  the  lathe.  When  Superin- 
tendent Badham  came  Walker  was  standing 
In  the  door,  and  when  asked  by  the  superin- 
tendent how  It  happened  he  told  the  occur- 
rence substantially  as  related  above,  up  to 
and  Including  the  statement  that  after  Demi- 
cola dropped  the  hammer  Walker  told  Demi- 
cola to  come  on  up  to  the  office/  and  he  would 
put  him  where  he  wouldn't  bother  him.  He 
further  told  the  superintendent  that  he  shot 
four  times.  The  superintendent  testified  that 
Walker  then  appeared  very  much  excited, 
but  after  the  conversation  went  back  to  the 
lathe.  On  the  way  to  jail  that  morning  with 
witness  Connor  he  said  he  did  not  mean  to 
kill  Demicola,  but  wanted  to  teach  him  a 
lesson.  He  tuhied  his  pistol  over  to  Connor, 
stating  that  he  knew  it  would  be  confiscated. 
Later  In  the  day  the  superintendent  visited 
him  In  the  jail  and  conversed  with  him,  but 
was  not  Impressed  that  he  was  crazy.  Dr. 
M.  S.  Connor  visited  Walker  on  the  morning 
of  the  homicide,  and  testified  that  he  was  Im- 
pressed that  Walker  was  "irrational,"  that 
he  talked  queerly  and  disconnectedly  of  the 
crime,  and  did  not  seem  to  realize  that  he 
had  done  amythlng  wrong.  When  asked 
whether  Walker  In  his  condition  could  have 
had  any  knowledge  of  good  and  evil,  this 
witness  said  he  could  hardly  answer  that 
question.  He,  however,  stated  finally  that 
from  Walker's  general  conduct  he  thought 
he  was  insane.  Dr.  J.  B.  Johnston,  who 
dressed  the  wound  on  Walker's  head  on  the 
morning  of  the  homicide,  described  it  as  a 
contused  wound,  made  by  a  severe  blow  from 
some  heavy,  blunt  Instrument;  that  the  blow 
was  probably  sufficient  to  produce  "primary 
confuslonal  Insanity,"  which  he  described  to 
be  a  condition  of  the  mind  that  renders  the 
person  unconscious  what  he  Is  doing  for  the 
time  being,  and  that  a  person  suffering  from 
It  will  generally  go  on  doing  unconsciously 
what  Is  on  his  mind  at  the  time  he  receives 
the  shock.  This  witness  was  of  the  opinion 
that  Walker  was  suffering  from  this  form  of 
insanity  during  his  attendance  on  him.  The 
witness  Doughty  saw  Walker  In  the  shop 
shortly  after  the  shooting,  while  washing 
blood  from  his  hands,  and  asked  him  what  he 
wanted  to  shoot  Demicola  for,  and  stated  that 
Walker  said  that  he  had  to  do  it,  that  he  had 
arrested  Demicola  after  he  hit  him,  that  just 
before  Demicola  got  to  his  boarding  house 


he  started  to  mn  and  he  (Walker)  shot  at 
him  three  times  to  stop  him,  and  he  refused 
to  stop,  and  he  then  shot  him.  This  witness 
further  testified  that  Walker  seemed  com- 
posed and  appeared  to  think  he  was  an  of- 
ficer and  had  the  right  to  arrest  Demicola. 
Walker  had  previously  served  as  a  police- 
man. Whether  the  defendant  was  Insane  at 
the  time  of  the  fatal  shot  was  fairly  submit- 
ted to  the  Jury  under  instructions  charging 
all  the  requests  of  defendant's  counsel  on 
that  subject 

The  court  also  Instructed  the  Jury  fully  as 
to  the  law  of  self-defense,  and  appellant  as- 
signs it  was  error  to  charge  on  this  subject, 
when  no  such  Issue  was  made,  and  th&te  was 
no  testimony  to  which  such  a  charge  was  ap- 
plicable, and  that  the  charge  was  therefore 
misleading  and  hurtful.  The  rule  on  this 
subject  is  thus  stated  in  Burns  v.  GkMldard, 
72  9.  0.  361,  61  S.  B.  917:  ''As  a  general 
proposition,  it  is  true  that  no  instructions 
should  be  given  to  a  jury  which  are  not  bas- 
ed upon  some  theory  deducible  from  the  evi- 
dence; but  it  is  also  true  that  to  justify  a  re- 
versal of  the  judgment  of  the  circuit  court 
it  must  appear  that  appellant  was  probably 
prejudiced  by  the  action  of  the  court  What- 
ever may  be  the  view  elsewhere,  our  cases 
support  the  view  that  an  instruction  upon  an 
issue  as  to  which  there  is  no  evidence  what- 
ever or  of  mistake  in  stating  issues  is  not 
reversible  error,  unless  the  attention  of  the 
court  is  called  to  the  matter.  Vann  ▼.  Howe. 
44  8.  C.  546,  22  8.  B.  735;  Cross  well  v.  Asso- 
ciation, 51  S.  C.  469,  29  S.  E.  236;  State  v. 
Still,  68  8.  C.  88,  46  8..B.  524,  102  Am.  St 
Rep..  657."  In  this  case  the  attention  of  the 
court  was  not  called  to  the  fact  that  defend- 
ant desired  no  such  issue  presented  to  the 
jury,  and  in  view  of  all  the  circumstances 
we  fail  to  see  how  the  defendant  could  have 
been  prejudiced. 

On  the  call  of  the  case,  defendant  having 
announced  that  he  was  unable  to  employ 
counsel.  Judge  Gage  appointed  Mr.  R.  Lou 
Weeks  of  the  Dorchester  bar  to  represent  de^ 
fendant  Three  days  after  a  copy  of  the  in- 
dictment had  been  furnished  defendant  the 
case  was  called  for  trial.  The  defendant's 
counsel  moved  a  continuance  for  the  term  on 
the  ground  that  he  had  not  had  sufficient 
time  to  thoroughly  investigate  the  case  and 
consult  with  his  client  The  motion  was  re- 
fused, and  defendant  excepts.  We  see  noth- 
ing in  the  record  to  exempt  this  case  from 
the  general  rule  often  declared  that  con- 
tinuances are  within  the  discretion  of  the 
trial  judge,  and  that  his  action  thereon  is 
not  ordinarily  ground  for  reversal. 

It  is  alleged  that  Judge  Gage  erred  in  ad- 
journing court  at  the  conclusion  of  the  argu- 
ment of  defendant's  counsel  to  the  jury, 
when  the  solicitor  could  have  completed  his 
argument  before  night,  or  within  a  reason- 
able time.  We  do  not  find  in  the  record  any 
statement  of  the  facts  so  as  to  give  a  basis 
for  the  exception.    There  Is  no  rule  of  law 
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requiring  completion  of  argument  In  a  case 
before  the  court  can  take  a  recess.  Snch  mat- 
tjers  are,  of  course,  within  the  discretion  of 
the  judge  charged  with  the  conduct  of  the 
Dosiness  of  the  court 

It  l8  further  contended  that  there  was  er- 
ror In  dispersing  the  Jury  before  the  conclu- 
sion of  the  trial  without  instruction  and  ad- 
monition as  to  their  conduct  until  the  re- 
conrentlon  of  the  court.  Here  again  the 
record  falls  to  show  any  basis  In  fact  for  ex- 
ception. In  the  absence  of  a  showing  to  the 
contrary,  we  are  bound  to  assume  that  the 
court  properly  admonished  the  Jury,  If  al- 
lowed to  separate  before  the  case  was  finally 
submitted  to  them;  but  a  failure  to  so  ad- 
monish Is  not  reversible  error  in  the  absence 
of  some  showing  that  the  accused  was  in- 
jured thereby. 

The  appellant  assigns  error  in  the  Judg- 
ment because  ^^P.  A.  Walters,  a  member  of 
ttie  trial  Jury,  had  expressed  an  opinion,  aft- 
er having  been  drawn  as  a  Juror  for  the  term 
of  court  at  which  the  defendant  was  tried, 
to  the  effect  that  the  said  J.  M.  Walker  was 
guilty  &f  murder,  and  should  be  hanged  for 
the  crime,  and  then  persisted  in  being  im- 
paneled as  a  Juror  on  the  Jury  by  which  the 
defendant  was  tried,  and  after  being  admon- 
ished by  the  court  to  stand  aside  if  he  had 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant,  or  for  any  reason  was 
prejudiced  against  hlm.*^  It  does  not  appear 
that  this  matter  was  brought  to  the  attention 
of  the  trial  court  In  any  way,  either  before 
or  after  the  verdict.  The  only  reference  to 
the  subject  is  contained  in  the  affidavit  of 
counsel,  made  after  the  trial,  to  the  effect 
that  he  had  been  informed  by  T.  A-  Patrick 
and  P.  B.  Weeks  that  the  Juror  P.  A.  Wal- 
ters, after  being  drawn  as  a  Juror,  expressed 
an  opinion  to  the  effect  that  said  J.  M. 
Walker  was  guilty  of  murder  and  should 
hang,  and  persisted  in  being  Impaneled  as  a 
Juror  after  being  admbnlshed  by  the  court 
that,  if  any  Juror  had  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  said  Walk- 
er, or  was  prejudiced  against  him,  he  stand 
aside.  As  the  province  of  this  court  In  re- 
viewing cases  like  this  is  merely  to  correct 
errors  of  law  committed  by  the  trial  court, 
and  as  the  trial  court  has  not  only  made  no 
ruling  upon  the  particular  matter  but  baa 
had  no  opportunity  to  do  so,  the  exception 
cannot  be  entertained. 

The  last  exception  complains  that  the 
charge  of  the  court  to  the  grand  Jury  at  the 
opening  of  the  court  was  hurtful  to  the  de- 
fendant In  charging  the  grand  Jury  the 
court  used  some  strong,  timely,  and  whole- 
some language  In  reference  to  the  numerous 
homicides  In  Dorchester  county,  and  the  duty 
of  ^the  grand  and  petit  Jury  to  bring  law- 
breakers to  Justice.  It  does  not  appear  that 
any  of  the  petit  Jurors  who  tried  this  case 
were  present  during  these  remarks:  and,  if 
they  were,  the  remarks  were  well  within  the 
province  of  the  judge  to  make  to  the  grand 


Jury.  General  Instructions  to  a  grand  Jury 
cannot  constitute  ground  for  reversal  of  a 
verdict  of  a  petit  jury. 

The    exceptions    are   overruled,   and    the 
Judgment  of  the  circuit  court  is  affirmed. 


(79  S.  C.  184) 
COWARD  et  al.  v.  BOYD. 

(Supreme  Court  of  South  Carolina.    Feb.  19, 
1908.) 

1.  Fbauos,     Statute    of  —   Pleading    as 
Ground  of  Defense. 

The  statute  of  frauds  must  be  pleaded  to  be 
available  as  a  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dijf. 
vol.  23,  Frauds,  Statute  of,  $§  363^66.] 

2.  BVIDBNCB  —  PABOL       EVIDENCE  —  VaBTINO 

Written  Instbuicert— Deeds. 

Parol  evidence  is  inadmissible  to  show  that 
at  the  execution  of  a  deed  there  was  a  reserva- 
tion of  the  timber. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  20,  Evidence,  8  1726.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County;   J.  C.  Klugh,  Judge. 

Action  by  M.  M.  Coward  and  others  against 
Col.  Dantzler  Boyd.  Decree  for  defendant, 
and  plaintifTs  appeal.    Affirmed. 

The  following  Is  the  decree  of  the  court 
below : 

'*The  plaintllfs  M.  M.  Coward  and  T.  F. 
Coward,  on  May  27,  1905,  sold  and  conveyed 
to  the  defendant,  C.  D.  Boyd,  a  tract  of  61 
acres  of  land  In  said  county.  The  deed  of 
conveyance  is  In  the  usual  form,  purporting 
to  convey  the  fee  simple  in  said  land,  Is  free 
from  ambiguity,  and  covers  definitely  and 
certainly  said  tract  of  land,  and  no  reserva- 
tion or  exception  of  timl)er  appears  on  the 
face  of  it.  On  September  13,  1905.  the  same 
plaintiffs  conveyed  to  the  defendant  a  sec- 
ond tract  of  land  containing  12  acres.  In  the 
deed  of  conveyance  of  said  tract  Is  the  fol- 
lowing clause:  'Hut  the  said  T.  F.  and  M. 
M.  Coward  do  hereby  expressly  reserve  from 
this  conveyance  all  the  available  saw  pine 
timber  growing  and  being  on  the  above-de- 
scribed tract  of  land.'  On  April  20,  1906, 
M.  M.  Coward  and  T.  F.  Coward,  by  a  writ- 
ten Instrument,  sold  to  CL  E.  Hollman  all  the 
pine  trees  on  said  two  tracts  of  land,  con- 
taining 73  acres,  together  with  the  right  of 
ingress  and  ^ress  over  said  land  to  cut  and 
haul  the  timber  therefjrom,  the  said  contract 
to  terminate  on  September  1,  1907.  There- 
after C.  E.  Hollman  attempted  to  enter  upon 
said  land  for  the  purpose  of  cutting  and  re- 
moving the  pine  timber  therefrom,  but  was 
forbidden  to  do  so  by  C  D.  Boyd,  who  claim- 
ed to  be  the  owner  of  all  of  said  timber.  ^ 

••The  plaintiffs  M.  M.  Coward,  T.  F.  Cow- 
ard, and  C.  B.  Hollman  then  brought  this 
action,  setting  forth  the  facts  above  recited 
in  their  complaint,  and  alleging  further  that 
at  the  time  of  the  conveyance  of  the  tract  of 
61  acres  aforesaid  the  said  M.  M.  Coward  and 
T.  F.  Coward  made  a  verbal  reservation  or 
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exception  from  said  conveyance  of  the  saw 
pine  timber  thereon,  to  which  G.  D.  Boyd 
agreed,  and  that  by  virtue  thereof,  and  of 
the  written  reservation  in  the  conveyance  of 
the  tract  of  12  acres  aforesaid,  and  the  afore- 
said sale  in  writing  of  said  timber  to  C.  E. 
Hollman,  he  is  now  owner  of  said  timl)er, 
and  entitled  to  cut  and  remove  the  same  from 
■aid  land,  and  they  pray  for  an  injunction 
restraining  the  defendant  from  interfering 
with  the  plaintiffs,  their  agents  and  servants, 
in  cutting  and  removing  said  timber  from 
said  land. 

'*The  defendant  in  his  answer  denies  that 
there  was  any  reservation  or  exception  from 
the  conveyance  of  the  61  acres  of  the  timber 
thereon,  and  alleges  with  reference  to  the 
reservation  of  the  timber  on  the  12  acres 
that  it  was  verbally  stipulated  and  agreed 
that  said  timber  should  be  cut  and  removed 
by  January  1,  11K)6 ;  that  said  timber  was  not 
cut  aqd  removed  within  the  time  stipulated; 
and  that  no  one  other  than  the  defendant  now 
has  any  right  to  cut  and  Remove  any  timber 
from  said  land. 

"For  the  purpose  of  the  hearing  of  the 
cause  th&  counsel  for  plaintiffs  and  defendant 
entered  into  a  written  agreement  that  cer- 
tain facts  are  established  by  the  e^dence, 
and  amongst  other  things  agreed  upon  was 
the  statement  that:  *At  the  reference  the 
plaintiff  offered  only  parol  evidence  to  prove 
the  oral  agreement  set  up  in  the  complaint 
as  to  the  timber  on  the  61-acre  tract,  all  of 
which  evidence  was  duly  and  seasonably  ob- 
jected to  by  defendant's  counsel  on  the  ground 
that  such  evidence  was  inadmissible,  because 
same  varied,  contradicted,  and  altered  the 
terms  of  the  deed,  which  said  deed  had  already 
been  admitted  in  evidence  by  both  plaintiffs 
and  defendant  It  is  admitted  by  defendant's 
counsel  that,  if  the  parol  evidence  offered 
is  admissible,  the  plaintiffs  have  established 
by  the  preponderance  of  the  evidence  the 
parol  agreement  which  thiy  set  up  In  refer- 
ence to  the  6l-acre  tract  This  agreement 
not  to  prejudice  the  right  of  either  party  to 
set  up  any  plea  arising  in  law,  statutory  or 
otherwise,  and  in  equity,  applicable  to  this 
case.' 

"Accordingly,  among  other  defenses  in  the 
agreement,  the  defendant  sets  up  the  statute 
of  frauds.  To  this  the  plaintiffs  make  several 
objections.  First  of  all  they  argue  that  the 
alleged  reservation  was,  in  effect,  a  sale  of 
the  timber,  and  must  be  governed  by  the  prin- 
ciples applicable  to  a  sale;  that  it  being 
contemplated  that  the  timber  was  to  be 
speedily  removed  from  the  land,  it  was  per- 
sonalty and  not  realty,  and  therefore  the 
statute  does  not  apply.  It  appears  that  the 
timber  has  been  sold  by  the  plaintiffs  for 
$75,  which  may  be  taken  as  its  value;  and, 
if  it  be  conceded  that  it  is  personalty,  and 
that  ItB  reservation  is  to  be  regarded  as  a 
sale,  it  is  a  sale  of  goods  over  the  value  of 
$60,  which  brings  it  within  the  provisions 
of  the  seventeenth  section  of  the  statute.    So 


it  is  inmiaterial  in  this  regard  whether  it  be 
personalty  or  realty,  for,  if  the  provisiims  of 
the  statute  apply  to  the  one,  they  wtU  apply 
to  the  other  also.  It  is  further  objected  by 
the  plaintiffs  that  the  statute  of  frauds  has 
not  been  pleaded,  and  that  the  defendant 
cannot  therefore  have  the  benefit  This,  I 
take  it,  is  the  rule  in  this  state  since  the 
case  of  Suber  v.  Richards,  61  S.  €.  393,  89  S. 
E.  540.  That  case  I  take  to  be  authoritative, 
although  the  opinion  was  that  of  but  two  of 
the  justices,  one  of  the  others  dissenting,  and 
the  other  taking  no  part  in  the  decision. 

"The  defendant's  counsel  furthermore  ar- 
gued that  the  complaint,  since  it  states  that 
the  reservation  of  the  pine  timber  on  the 
61-acre  tract  was  a  verbal  contract  is  de- 
murrable. But  the  plaintiffs'  counsel  replied 
to  this  that  notice  and  grounds  of  the  de- 
murrer had  not  been  served  five  days  before 
in  accordance  with  the  requirements  of  the 
act  of  190$,  and  that  therefore,  the  objection 
must  be  taken  to  be  waived,  and  this,  I 
think,  is  conclusive  of  the  position. 

"The  defendant  objected  to  all  evidence  of 
the  reservation  or  exception  of  the  timber  on 
the  61-acre  tract,  because  it  was  parol,  and 
was  offered  for  the  puri)ose  of  varying,  con- 
tradicting, and  altering  the  terms  of  the 
deed.  This  objection,  I  think,  must  be  sus- 
tained, and  all  such  evidence  rejected.  This 
leaves  the  allegations  of  the  complaint  with 
reference  to  the  timber  on  the  61-acre  tract 
unsupported  by  any  evidence,  and  the  plain- 
tiffs to  that  extent  must  fail. 

'The  reservation  of  the  timber  on  the 
12-acre  tract  is  a  stipulation  written  in  the 
deed  of  conveyance  of  said  tract  The  con- 
tention of  the  defendant  that  it  was  agreed 
that  said  timber  should  he  cut  and  removed 
by  January  11,  1906,  is  not  supported  by  the 
evidence.  Said  timber  is  the  property  of  the 
plaintiffs,  and  they  have  the  right  as  an  in- 
cident to  their  ownership,  to  enter  upon  said 
premises,  and  cut  and  remove  said  timber 
therefrom  within  a  reasonable  time,  without 
molestation  by  the  defendant  and  such  in- 
cident of  ownership  passes  with  the  sale  of 
said  timber.  I  find  that  six  months  is  rea- 
sonable time  within  which  to  cut  and  remove 
the  timber  from  the  said  12-acre  tract  of  land. 

"It   is   therefore  ordered   and  adjudged: 

(1)  That  so  much  of  the  complaint  as  as- 
serts claim  to  the  timber  on  the  61-acre  tract 
of  land  be,  and  the  same  is  hereby  dismissed ; 

(2)  that  the  plaintiffs,  or  their  assigns,  have 
the  right  within  six  months  after  the  final 
determination  of  this  action  to  enter  upon 
the  12-acre  tract  of  land  described  in  the 
complaint  and  to  cut  and  remove  therefrom 
all  the  available  saw  pine  timber  growing 
and  being  on  said  tract  of  land,  and  that  the 
defendant  be,  and  he  hereby  is,  enjoined  and 
restrained  from  Interfering  in  any  manner 
or  by  any  means  with  said  parties,  their  serv- 
ants and  agents,  while  in  the  exercise  of  said 
right;  (8)  that  the  plaintiffs  pay  five-sixths 
of  the  costs  of  this  action,  and  the  defendant 
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tuLj  one-sixth  of  said  costs  to  be  taxed  by 
the  derk  of  this  court*' 

J.  B.  Salley,  for  appellants.  H.  F.  Rice, 
and  Q.  L.  Toole,  for  respondent 

GARY,  A.  J.  The  facts  of  this  case  are 
tally  stated  In  the  decree  of  his  honor  the 
circuit  judge.  There  are  practically  but  two 
questions  presented  by  the  exceptions: 

First  Was  there  error  In  the  ruling  that  It 
was  necessary  to  plead  the  statute  of  frauds 
In  order  to  object  to  testimony  offered  to 
sustain  the  allegations  set  out  in  the  com- 
plaint? The  case  of  Suber  v.  Richards,  61 
8.  G.  393,  39  S.  E.  540,  cited  by  the  circuit 
Judge,  sustains  bis  ruling. 

Second.  Was  there  error  in  ruling  that 
parol  testimony  was  inadmissible  to  prove 
that  the  timber  was  reserved?  The  ruling 
of  the  circuit  judge  is  sustained  by  the  case 
of  Lumber  Co.  ▼.  Evans,  69  S.  G.  93,  48  S. 
B.  loa 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  8,  a  UO) 

WILSON  V.  MOS& 

<Siipreme  Oourt  of  Sonth  Carolina*     Feb.  17, 
1908.) 

1.  Appbai/— Resbbvation  of  Gbounds  of  Rb- 
viBw— Neckssitt  fob  Statin o  Grounds  of 
Ob-tectton. 

Rulings  on  the  admission  of  evidence  cannot 
be  reviewed  where  the  grounds  upop  which  the 
objection  to  the  testimony  was  mterposed  are 
not  stated. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  H  1258-1280;  vol.  8» 
Appeal  and  Error,  {§  2897-2899.] 

2.  Samb  —  WrrNBssEB  —  GBOSs-BhcAMinA- 
TiON — Scope— Discretion  of  Coubt. 

The  limits  of  a  cross-examination  are  with- 
in the  discretion  of  the  presiding  judge ;  and  bis 
rulings  thereon  will  not  be  disturbed  on  appeal, 
in  the  absence  of  an  abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  H  3853-3855;  vol.  ^, 
Witnesses,  8§  923-930.] 

8.  Evidence— Relevancy— Mattebs  Explan- 
ATOBT  OF  Facts  in  Evidence. 

In  an  action  against  the  receiver  of  a  firm 
for  services  alleged  to  have  been  rendered  by 
plaintiff  as  a  household  servant  to  her  brother 
and  his  wife,  the  members  of  the  firm,  testimony 
of  the  brother  as  to  his  worth,  rent  of  house, 
interest  in  the  firm,  and  what  part  his  wife 
contriboted  towards  defraying  the  expenses  of 
the  family  was  admissible  to  snow  the  surround- 
ings unjler  which  the  parties  entered  Into  the 
pi^nership. 

4.   TbIAI.  —  INSTRTTCTIOHS  —  INSTBUCTIONB     ON 

Matters  of  Fact. 

In  an  action  against  the  receiver  of  a  part- 
nership for  household  services  rendered  to  the 
members  of  the  firm,  a  charge  that,  even  if 
plaintiff  worked  for  tbem  as  a  household  serv- 
ant under  contract  with  one  of  the  partners, 
she  could  not  recover  from  the  partnership  or  its 
receiver  as  the  contract  was  beyond  the  scope 
of  the  partnership,  was  erroneous  as  violating 
Const,  art.  5,  S  1^,  forbidding  judges  to  charge 
as  to  matters  of  fact,  notwithstanding  the  jury 
were  anthorized  under  another  charge  to  deter- 
mine whether  there  was  such  a  partnership  as 
enabled  one  of  the  partners  to  employ  plaintiff 
for  the  benefit  of  the  firm. 


5.  Same— Statement  m  Ohabob  ot  Adiht- 

TED  Facts. 

A  statement  bv  the  court  in  a  charge  that 
there  was  a  conflict  in  the  testimony,  where 
that  fact  was  not  in  dispute,  is  not  a  charge  up- 
on the  facts  expressly  farbidden  by  Const,  art. 
5,  5  28. 

[Ed.  Note.— For  coses  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §S  43^-455.] 
a  Appeai^— Review— Habmless    Ebbob  — In- 

8TBUCTI0NS. 

A  charge,  after  laying  down  a  correct  prop- 
osition of  law,  that,  *'if  tnis  state  of  facts,  does 
not  exist  [meaning  the  whole  of  them].'  the 
partnership  is  not  liable,"  was  not  prejudicial, 
where  the  only  controversy  was  as  to  the  terms 
of  a  partnership,  which  question  was  submitted 
to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {{  421^-4228.] 

7.  Same— Reservation  op  Grounds  of  Re- 
view—Sufficiency OF  Exception— Defi- 

HITBNES8. 

The  propriety  of  a  charge  cannot  be  re- 
viewed on  an  exception  which  fails  to  specify  in 
what  particulars  it   is  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  {§  1620-1630.] 

8.  Sake— Questions  of  Fact. 

Where  there  is  evidence  tending  to  sustain 
the  verdict,  it  will  not  be  disturbed  on  excep- 
tions assigning  error  in  refusing  a  new  trial 
which  involve  only  questions  of  fact. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vca.  3,  Appeal  and  Error,  $§  3948-3030.] 

9.  Same— Necessity  of  Specific  Exception. 

An  exception  that  the  oourt  ''erred  in  ad- 
mitting in  reply  anything  not  strictly  in  reply 
to  the  testimony  not  given  in  direct  evidence" 
is  not  sufficiently  specific. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  2,  Appeal  and  Error,  i§  1620-1630.] 

10.  Same— TBI Aii—RECEPTiON  of  Evidence- 
Scope  of  Evidence  in  Reply— Discbetion 
of  Coubt. 

The  admission  of  testimony  in  reply  rests 
largely  within  the  discretion  of  the  judge;  and 
his  ruling  will  not  be  disturbed,  unless  the  dis- 
cretion was  abused. 

lEW.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  {§  3849-3857.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  G.  W.  Gage,  Judge. 

Action  by  Jane  Wilson  against  Adam  H. 
Moss,  receiver  of  the  late  partnership  of  Mr. 
&  Mrs.  D.  S.  Wilson.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and  re- 
manded for  a  new  triaL 

Jas.  F.  Izlar,  for  appellant  Raynor  & 
Summers,  for  respondent. 

GARY,  A.  J.  This  is  an  action  to  recover 
the  sum  of  $1,018  for  services  alleged  to  have 
been  rendered  by  the  plaintiff  as  a  household 
servant  to  her  brother,  D.  S.  Wilson,  and  his 
wife,  Angle  C.  Wilson,  formerly  doing  busi- 
ness as  copartners,  under  the  firm  name  of 
Mr.  &  Mrs.  D.  S.  Wilson,  between  the  1st  da} 
of  January,  1896,  and  the  31st  day  of  De 
cember,  1902,  as  will  more  fully  appear  bj 
reference  to  the  case  of  Wilson  v.  Wilson,  74 
S.  C.  30,  64  S.  B.  227,  the  record  of  which 
was  introduced  in  evidence.  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 
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The  first  tour  exceptions  assign  error  in  al- 
lowing D.  8.  Wilson  to  testify  upon  cross-ex- 
amination as  to  Ms  worth,  rent  of  house,  in- 
terest in  the  old  partnership,  and  what  part 
Mrs.  Wilson  contrijputed  toward  defraying 
the  expenses  of  the  family.  These  exceptions 
must  be  overruled  for  the  following  reasons: 
(1)  The  grounds  upon  which  the  objection  to 
the  testimony  were  Interposed  were  not  stat- 
ed. 02)  The  limits  of  a  cross-examination  are 
within  the  discretion  of  the  presiding  Judge, 
and  this  court  will  not  interfere  with  his 
rulings,  unless  there  has  been  an  abuse  of 
discretion,  which  has  not  been  made  to  ap- 
pear in  this  case.  State  r.  May,  33  S.  G.  39, 
11  S.  B.  440;  Martin  v.  Jennings,  52  S.  G. 
371,  20  S.  E.  807.  (3)  The  testimony  was 
relevant  for  the  purpose  of  showing  the  sur- 
roundings under  which  the  parties  entered 
into  the  partnership. 

The  fifth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  his  charge  to  the 
Jury,  and  in  holding  that  the  contract  of 
partnership  was  beyond  the  scope  of  the  co- 
partnership. This  influenced  the  Jui^  in  con- 
sidering the  questions  of  fact,  and  was  clear- 
ly an  expression  of  opinion,  on  the  facts  of 
the  case,  which  was  their  province  alone.'' 
Hia  honor,  the  presiding  Judge,  charged  cer- 
tain requests  presented  by  the  defendant,  the 
third  being  as  foHows:  ''That  even  if  the 
Jury  should  find  from  the  evidence  that  the 
plalndflT  served  Mr.  &  Mrs.  D.  S.  Wilson  as 
a  household  servant,  at  the  request  or  under 
contract  with.  D.  S.  Wilson,  who  was  a  mem- 
ber of  the  copartnership  formerly  existing 
l>etween  D.  S.  Wilson  and  Angle  G.  Wilson, 
the  plaintiff  cannot  recover  from  the  said 
partnership  or  from  the  defendant,  as  re- 
ceiver of  said  firm,  as  the  contract  was  be- 
yond the  scope  of  tiie  partnership."  The  pre- 
siding Judge  said:  "All  of  these  I  will  charge 
you  further  in  more  specific  form."  There- 
after the  presiding  Judge  charged  the  Jury: 
"If  you  find  that  the  husband  and  wife  were 
copartners  in  trade,  and  lived  together,  and 
gave  their  entire  time  and  attention  'to  such 
business,  and  if  they  kept  a  house  in  which 
they  lived,  and  there  boarded  themselves  and 
the  clerks  and  employes  of  their  business, 
and  such  house  and  its  maintenance  was  nec- 
essary to  and  operated  to  promote  and  fur- 
ther their  common  conmiercial  enterprise, 
and  if  the  plaintiff  was  under  such  circum- 
stances employed  by  one  of  the  copartners  to 
keep  the  said  house,  and  did  keep  it  for  the 
common  enterprise,  then  the  copartnership  is 
liable  in  law  for  her  services."  It  is  true  the 
Jury  had  the  right,  under  this  charge,  to  de- 
termine whether  there  was  such  a  partner- 
ship as  enabled  D.  S.  Wilson  to  employ  the 
plaintiff  for  the  benefit  of  the  firm,  but  the 
presiding  Judge  failed  to  explain  his  language 
to  the  effect  that  "the  contract  was  beyond 
the  scope  of  the  partnership,"  which  was 
unquestionably  In  violation  of  article  5,  8  26, 
Const,  which  provides  that  "judges  shall  not 
charge  Juries  in  respect  to  matters  of  fact." 


The  Jury  might  reasonably  have  supposed 
that,  although  they  had  the  right  to  deter- 
mine the  facts,  nevertheless  that  the  presid- 
ing Judge  thought  the  contract  was  "beyond 
the  scope  of  the  partnership."  This  exer- 
tion is  sustained. 

The  sixth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  the  Jury  a» 
follows:  That  one  person  who  testified  claim- 
ed that  the  plaintiff  was  employed  by  botlL 
copartners,  while  the  said  Mrs.  Wilson  tea- 
tifled  that  the  plaintiff  did  not  This  was  a 
direct  conflict  between  the  testimony  of  eacb 
of  the  copartners,  and  clearly  a  charge  upoo 
the  facts,  which  were  for  the  Jury,  and  a  vio- 
lation of  section  26,  art  5,  of  tlie  Constitation 
of  this  state."  This  exception  cannot  be  sus- 
tained, for  the  reason  that  ttie  presiding 
Judge  merely  stated  that  there  was  a  conflict 
in  the  testimony,  and  this  fact  was  not  in 
dispute. 

The  seventh  exception  is  disposed  of  by 
what  was  said  in  considering  the  fifth  ex- 
ception. 

The  eighth  exception  is  as  follows:  "Be- 
cause his  honor  erred  in  charging  the  jury, 
as  follows,  after  laying  down  a  correct  propo- 
sition of  law:  'If  this  state  of  facts  does  not 
exist  [meaning  the  whole  of  them],  the  plain- 
tiff is  not  liable.' "  The  only  controversy  was 
as  to  the  terms  of  the  partnership,  and,  as 
this  question  was  submitted  to  the  Jury,  the 
language  of  the  presiding  Judge  was  not  pr^ 
udicial  to  .the  rights  of  the  appellant 

The  ninth  exception  cannot  be  sustained, 
for  the  reason  that  it  fails  to  specify  In  what 
particulars  the  charge  was  erroneous.    . 

The  tenth,  eleventh,  and  twelfth  exceptions 
assign  error  in  refusing  the  motion  for  a 
new  trial.  There  was  testimony  tending  to 
sustain  the  verdict;  and,  as  they  only  involve 
questions  of  fact  they  cannot  be  considered 
by  this  court. 

The  thirteenth  exception  is  as  follows: 
"Because  his  honor  erred  in  admitting  in 
reply  anything  not  strictly  In  reply  to  the 
testimony  not  given  in  direct  evidence."  This 
exception  is  too  general.  Furthermore,  the 
admissibility  of  testimony  in  reply  rests 
largely  within  the  discretion  of  the  presiding 
Judge,  which  the  appellant  has  failed  to 
show  was  abused.  Sims  v.  Jones,  43  S.  O. 
91,  20  S.  E.  905. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed  and 
the  case  remanded  for  a  new  trial. 

'=='  (80  S.  C.  165> 

STATE  V.  HENDERSON  et  al.» 

(Supreme  Oourt  of  South  Garolina.     Feb.  17, 
1908.) 

1.   HOMTCIDB— APPEAIr-HABMUEBSS   ERBOB— IN- 
BTBUCTIONS. 

Any  error  In  not  qualifying  an  Instruction 
that  malice  is  Implied  from  an  intentional  homi- 
cide was  harmless,  where  defendants  were  con- 
victed of  manslaughter. 

(Ed.  Note.—For  cases  in  point  see  Gent.  Dig. 
vol.  2G,  Homicide,  f  720.J  " 

~~*Rehearing  denied  April  22»  1908. 
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2.  GBiiaif AL  Law  —  Nbw  Tbial  —  Refusal — 
DiscBxnoN. 

There  being  positive  and  circumstantial  eri- 
Hience  tending  to  show  defendants  killed  decedent 
with  malice,  an  order  refusing  a  new  trial  on 
the  facts,  after  a  conviction  of  manslaughterp 
will  not  be  disturbed  as  an  abuse  of  discretion. 
(Ed.  Note.—For  cases  in  point,  see  Cent  Dig- 
YoL  15,  Criminal  Law,  $§  jji067-^071.] 

3.  HoiaciDs— Harmless  Ebbob. 

One  may  not  complain  of  a  conviction  of 
manslaughter  as  unsupported  by  the  evidence, 
where  the  evidence  tends  to  show  his  guilt  of 
murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol  26,  Homicide,  {  722.] 

4.  Cbimiival  Law— Defendant's  Failubb  to 
Testift— Coubt's  Coioibnt—Effect. 

A  passing  remark  by  the  trial  court,  in  re- 
fusing a  new  trial,  that  the  jury  was  warranted 
in  considering  defendant's  failure  to  testify,  was 
not  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8§  1524-1633.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Newberry  County;  R.  C  Watts, 
Judge. 

W.  L  Henderson  and  another  were  con- 
victed of  manslaughter,  and  they  appeal. 
Affirmed. 

J.  W.  Devore  and  N.  G.  Evans,  for  appel- 
lants.   J.  Wm.  Thurmond,  for  the  State. 

GABY,  A.  J.  The  defendants  were  indict- 
ed for  the  murder  of  M.  M.  Morse,  and  were 
convicted  of  manslaughter. 

They  have  appealed  to  this  court  upon  sev- 
eral exceptions,  the  first  of  which  is  as  fol- 
lows: ''That  in  charging  the  jury  that  the 
law  implies  malice  from  the  intentional  tak- 
ing of  human  life  his  honor  the  presiding 
judge  committed  error  in  not  further  charg- 
ing In  connection  therewith  that,  while  this 
is  true,  yet,  where  the  facts  and  circum- 
stances attendant  upon  the  homicide  are 
brought  out  in  the  testimony,  the  presump- 
tion is  removed,  and,  like  any  other  material 
fact  in  the  case,  the  state  must  prove  malice, 
to  the  satisfaction  of  tlie  jury,  beyond  a 
reasonable  doubt;  his  honor's  charge  being 
but  a  part  statement  of  the  law."  As  the 
defendants  were  convicted  of  manslaughter, 
it  is  not  necessary  to  consider  whether  the 
charge  was  erroneous,  for  if  there  was  error 
it  was  harmless.  State  v.  Mcintosh,  40  S.  G. 
349,  18  S.  B.  1033;  State  v.  Richardson,  47  S. 
O.  18,  24  S.  B.  1028;  State  v.  Stuckey,  56  S. 
C.  576,  35  S.  B.  263;  State  ▼.  Olardy.  73  S. 
O.  340,  52  S.  E.  493. 

The  next  assignmeit  of  error  is  that  his 
honor  the  presiding  judge  abused  his  discre- 
tion in  refusing  to  grant  a  new  trial  on  the 
facts.  There  was  both  positive  and  circum- 
stantial evidence  tending  to  show  that  the 
defendants  killed  the  deceased  with  malice. 
When  there  is  testimony  tending  to  sustain 
the  verdict,  an  order  of  the  circuit  judge  re- 
fusing to  grant  a  new  trial  is  not  appealable, 
on  the  ground  that  he  abused  his  discretion 
in  not  granting  a  new  trial  upon  the  facts  of 
the  case.    State  v.  Nance,  25  S.  C  174. 


The  next  error  assigned  is  that  the  presid- 
ing judge  should  have  granted  a  new  trial 
on  the  ground  that  the  testimony  established 
the  fact  either  that  the  defendants  were  guil- 
ty of  murder  or  not  guilty  and  that  there 
was  no  testimony  whatever  upon  wliich  to 
base  a  verdict  of  manslaughter.  In  the  re- 
cent case  of  State  v.  Perry,  78  S.  C.  174,  59 
S.  E.  851,  the  court  uses  this  language: 
"There  was  testimony  tending  to  show  that 
the  defendant  was  guilty  of  murder.  There- 
fore he  has  no  just  cause  to  complain  that 
the  jury  took  a  merciful  view  of  his  case  and 
simply  found  him  guilty  of  manslaughter." 

The  last  assignment  of  error  is  as  follows: 
"Because  his  honor  erred  in  passing  upon 
said  motion  for  a  new  trial  in  holding  that 
the  jury  was  perfectly  justified  in  taking  in- 
to consideration  the  fact  that  the  defend- 
ants did  not  put  up  any  testimony;  the  error 
being  that  not  only  should  the  not  putting  up 
any  testimony  not  be  used  against  the  de- 
fendants before  the  jury,  but  this  fact  should 
not  have  been  considered  by  the  trial  judge 
in  passing  upon  said  motion."  This  was  a 
mere  passing  remark  by  the  trial  judge,  and 
is  explained  in  his  order. 

These  views  practically  dispose  of  all  ques- 
tions presented  by  the  exceptions. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


cm  Qa.  127) 
DAWSON  V.  STATE. 
(Supreme  Court  of  Georgia.     Feb.  20,  1908.) 

CoTTBTS— Appellate  Jubisdiction— Transfer 

or  Causes. 

When  the  record  tind  bill  of  exceptions  in 
any  caae  have  been  transmitted,  through  the 
proper  channels  of  transmission,  to  the  Court 
of  Appeals,  and  that  court,  upon  an  examina- 
tion thereof  and  of  the  certificate  of  the  presid- 
ing Judge,  is  of  the  opinion  that  the  case  is 
one  of  which  the  Supreme  Court,  and  not  the 
Court  of  Appeals,  has  jurisdiction,  it  may,  by 
proper  order,  direct  such  record  and  bill  of  ex- 
ceptions to  be  transmitted  to  this  court  for  de- 
termination of  the  question  of  jurisdiction  ;  and 
this  court  has  authority  by  rule  or  order  to  di- 
rect its  clerk  to  notify  the  court  of  any  such 
transmission  which  may  be  made,  and,  if  it 
should  be  decided  by  the  Suprenie  Court  that  it, 
and  not  the  Court  of  Appeals,  has  jurisdiction 
of  the  case,  such  case  will  be  retained  and  en- 
tered on  the  docket  of  this  court  for  hearing 
and  determination. 

Atkinson,  J.,  dissenting. 

(Syllabus  by  the  Ck>urt.) 

James  Dawson  was  convicted  of  murder, 
and  brings  error.  Questions  certified  by  the 
Ck>urt  of  Appeals  (60  S.  EL  819)  to  the  Su- 
preme Court. 

Jesse  W.  Walters,  for  plaintiff  in  error. 
W.  E.  Wooten,  Sol.  Gen.,  and  Jno.  C.  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  The  Court  of  Appeals  has 
certified  to  us  the  following  question:  "The 
Court  of  Appeals  desires  the  Instruction  of 
the  Supreme  Ck)urt  as  to  the  following  ques- 
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tlon  of  law  arising  in  the  foregoing  case: 
The  plaintlflT  in  error  was  convicted  of  a 
capital  felony,  and  presented  to  the  Judge  of 
the  superior  court  a  bill  of  exceptions,  not 
specifying  whether  the  writ  of  error  was  to 
be  returnable  to  the  Supreme  Court  or  the 
Court  of  Appeals.  The  judge  verified  the 
bill  of  exceptions  in  usual  form,  but  directed 
that  the  record  be  certified  to  the  Court  of 
Appeals;  and  the  bill  of  exceptions  and  rec- 
ord were  duly  transmitted  to  this  court  by 
the  clerk  of  the  superior  court  Counsel  for 
plaintiff  in  error  moves  herein  that  this 
court  transfer  the  case  to  the  Supreme  Court. 
Has  this  court,  under  the  law  or  under  any 
rule  it  has  the  authority  to  make,  or  under 
any  rule  the  Supreme  Court  has  now  or  can 
make  and  is  willing  to  make,  the  power  to 
transfer  the  case  to  the  Supreme  Court?" 
If  a  case  is  returned  to  a  court  which  has  no 
jurisdiction  of  it,  such  court  cannot  dispose 
of  the  case  on  its  merits.  Where  a  record 
is  transmitted  or  returned  to  a  court  other 
than  that  where  it  should  be.  unless  there 
is  something  in  the  law  forbidding  it  to  be 
done,  there  appears  to  be  no  reason  why  the 
court  where  it  is  thus  lodged  may  not  strike 
the  case  from  Its  docket,  and  direct  the  rec- 
ord to  be  transmitted  to  the  court  of  this 
state,  where  it  belongs,  located  within  the 
same  general  territorial  jurisdiction.  In 
Murdock  v.  Little,  18  Ga.  719,  a  recovery  was 
had  in  ejectment  in  one  county;  and  a  mo- 
tion to  set  aside  the  judgment  was  made,  be- 
cause no  process  was  annexed  to  the  declar- 
ation. Pending  the  motion  the  land  was  cut 
ofT  from  that  county  and  attached  to  an- 
other. The  presiding  judge  ordered  the  rec- 
ord in  the  case  to  be  transmitted  to  the  sec- 
ond county ;  and  this  judgment  was  affirmed, 
not  on  the  ground  of  any  enabling  statute, 
but  under  the  general  power  of  the  court 
In  :koble  V.  Burney,  116  Ga.  626,  42  S.  B. 
1009,  a  warrant  to  dispossess  a  tenant  was 
sworn  out,  and  a  counter  affidavit  lodged 
with  the  sheriff.  The  case  might  have  been 
returned  either  to  the  city  court  of  Floyd 
county  or  to  the  superior  court  The  sheriff 
actually  returned  the  papers  to  the  superior 
court,  where  the  case  was  docketed.  The 
clerk,  of  both  courts  was  the  same  person. 
Subsequently,  at  the  request  of  counsel  for 
the  plaintiff,  he  struck  the  case  from  the 
docket  of  the  superior  court,  and  mtered  it 
on  that  of  the  city  court  It  was  held  that 
he  liad  no  authority  to  do  so.  In  the  opinion 
Simmons,  C.  J.,  said:  "When  it  was  thus 
placed  on  the  docket,  the  case  became  one 
pending  in  the  superior  court  According  to 
our  views,  it  must  remain  in  that  court  to 
be  tried  or  transmitted  to  the  city  court  by 
an  order  of  the  judge  of  the  superior  court." 
The  power  to  transmit  by  order  was  thus 
impliedly  recognized.  In  Klugman  v.  Lasko- 
witz,  102  Ga.  550,  27  S.  B.  179,  this  court 
held  as  follows:  "Where  an  execution  was 
issued  from  a  justice's  court,  and  an  affidavit 
of  illegality  filed  thereto  was  returned  to  a 


justice's  court  in  a  different  county,  and 
upon  trial  in  the  latter  court  the  affidavit  of 
illegality  was  sustained  and  the  levy  dis- 
missed, upon  an  appeal  by  the  plaintiff  In 
execution  to  the  superior  court  of  that  coun- 
ty, that  court,  upon  the  fact  appearing  in 
the  record  that  th€^  affidavit  of  illegality  to- 
gether with  the  e^ution  had  been  return- 
ed to  the  wrong  magistrate's  court,  properly 
declined  to  act  upon  a  motion  to  dismiss  the 
appeal,  and  rightly  dismissed  the  case,  with 
direction  that  the  proceeding  be  returned  to 
the  proper  court"  The  expression  "rightly 
dismissed  the  case,"  from  the  context  was 
evidently  used  in  the  sense  of  striking  the 
case  from  its  docket  or  declining  to  entertain 
jurisdiction,  and  sending  the  case  to  the 
court  where  it  belonged.  If  it  had  meant  a 
dismissal  of  the  case  on  its  merits,  this 
would  be  to  exercise  jurisdiction,  and  such 
a  dismissal  would  present  the  paradox  of 
exercising  jurisdiction  because  the  court  did 
not  have  it  The  difference  between  a  dis- 
missal which  is  merely  a  striking  of  the  case 
from  the  docket  for  want  of  jurisdiction,  and 
a  dismissal  on  the  merits,  is  recognized  in 
Brannan  v.  Cheek,  103  Ga.  353-354,  29  S.  B. 
937,  and  Cottle  v.  Dodson,  25  Ga.  633,  634. 

There  is,  therefore,  nothing  illegal  in  trans- 
mitting papers,  in  a  proper  case,  from  one 
court  of  this  state  to  another  to  which  they 
rightly  belong,  unless  there  is  something  in 
the  law  which  prohibits  or  prevents  it  from 
being  done,  though  the  transmission  by  the 
first  court  may  not  be  an  adjudication  bind- 
ing the  second  court  to  docket  the  case.,  Is 
there  anything  in  the  law  establishing  the 
Court  of  Appeals  which  prevents  the  passing 
of  an  order  by  that  court  for  transmitting 
to  this  court  a  record  which  it  is  of  opinion 
has  been  improperly  sent  to  that  court,  for 
determination  here  of  the  question  of  juris- 
diction; and  the  passing  of  a  rule  by  this 
court  which  will  provide  for  examining  the 
record,  and  ordering  the  case  to  be  docketed, 
if  properly  here?  Prior  to  the  establishment 
of  the  Court  of  Appeals,  all  bills  of  excep- 
tions were  by  law  required  to  be  sent  to  this 
court.  The  presiding  judge  included,  in  his 
certificate  a  direction  of  that  character,  and 
the  clerk  so  transmitted  them.  Civ.  Cdde 
1895,  $  5554  et  seq.  There  was  no  statutory 
provision  as  to  the  manner  or  medium  of 
transmission.  That  was  regulated  by  rule  of 
this  court  and  there  are  various  rules  on  the 
subject  Civ.  Code  1895,  $  5607  et  seq.  It 
need  hardly  be  said  that,  if  the  manner  and 
medium  of  transmission  could  be  regulated 
by  rule,  the  Supreme  Court,  which  made  the 
rule,  could  change  it;  and  that  the  Supreme 
Court  has  general  authority  to  make  for  it- 
self rules  of  practice  not  inconsistent  with 
constitutional  or  valid  statutory  law.  Civ. 
Code  1895,  S  5498,  par.  5;  McCowan  v. 
Brooks,  113  Ga.  384,  39  S.  B.  112.  The  rule 
of  this  court  above  referred  to,  which  dedara- 
ed  that  neither  a  party  nor  his  cdUnsel  should 
be  intrusted  by  any  clerk  with  these  doco- 
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meats  for  transmtsslon,  but  that  the  exclu- 
fliTe  medium  of  carriage  should  be  by  mail 
or  express,  unless  a  clerk  or  a  deputy  should 
ilellver  the  papers  in  person,  was  intended  to 
Snard  tbfi  proper  transmission  against  delays, 
carelessness,  or  even  intentional  wrong  be- 
tween the  official  custody  of  the  record  in 
the  trial  court  and  its  official  custody  in  the 
reriewing  court  The  Court  of  Appeals  has 
adopted  the  same  rule  as  that  of  this  court 
above  mentioned.  As  the  practice  there  on 
this  subject  is  similar  to  that  of  this  court, 
and  as  it  is  a  court  of  last  resort  with  the 
same  rules  safeguarding  the  transmission  of 
records,  we  see  no  reason  why  the  arrival  of 
papers  in  that  court  should  not  be  presumed 
to  have  been  by  proper  transmission,  as  well 
as  if  sent  to  this  court  directly.  The  Court 
of  Appeals  was  established  by  an  amendment 
to  the  Constitution  which  was  proposed  by 
act  of  the  Legislature  of  1906.  Acts  1906,  p. 
24.  Jurisdiction  of  certain  classes  of  cases 
was  left  in  the  Supreme  Court,  and  that  over 
other  classes  of  cases  was  conferred  on  the 
new  court.  No  elaborate  act  regulating 
practice  in  the  Court  of  Appeals  was  passed, 
but  the  constitutional  amendment  provided 
that:  "Any  case  thereafter  carried  to  the 
Supreme  Court,  which  is  of  the  class  of 
which  the  Court  of  Appeals  has  Jurisdiction, 
may  be  transferred  to  the  Court  of  Appeals, 
under  such  rules  as  the  Supreme  Court  may 
prescribe,  until  otherwise  provided  by  law; 
and  the  Court  of  Appeals  shall  try  the  cases 
so  transferred."  It  was  also  provided  that 
"the  Court  of  Appeals  may  at  any  time  certi- 
1^  to  the  Supreme  Court  any  other  question 
of  law  concerning  which  It  desires  the  in- 
struction of  the  Supreme  Court  for  proper 
decision";  and,  still  further,  that  "the  laws 
relating  to  the  Supreme  Court,  as  to  qualifica- 
tions and  salaries  of  the  Judges,  the  designa- 
tion of  other  Judges  to  preside  when  members 
of  the  court  are  disqualified,  the  powers, 
duties,  salaries,  fees  and  terms  of  officers, 
the  mode  of  carrying  cases  to  the  court,  the 
powers,  practice,  procedure,  times  of  sitting, 
and  costs  of  the  court,  the  publication  of  re- 
ports of  cases  decided  therein,  and  in  all  oth- 
er respects,  except  as  otherwise  provided  in 
this  Constitution,  and  until  otherwise  provid- 
ed by  law,  shall  apply  to  the  Court  of  Ap- 
peals, so  far  as  they  can  be  made  to  apply." 
Uniformity  was  considered  desirable,  as  far 
as  practicable  under  the  law,  between  two 
courts  of  last  resort.  As  the  classification 
of  cases  to  be  sent  to  each  court  was  ex- 
pressed in  a  brief  and  general  description, 
cases  might  be  missent,  and  it  would  be  neo- 
essary  to  determine  any  question  arising  as 
to  whether  the  case  should  be  in  one  court  or 
the  other.  As  the  Supreme  Court  had  been 
long  established,  and  the  Court  of  Appeals 
was  being  established,  it  was  perhaps  more 
likely  that  cases  would  be  sent  to  the  former 
court  which  should  be  sent  to  the  latter  than 
the  reverse.  Was  It  impliedly  intended  to 
prohibit  this  court  from  receiving  a  record 


which  might  have  been  sent  by  mistake  or 
error  to  that  court,  and  thence  transmitted 
here?  Did  the  Legislature  and  the  people, 
presumably  knowing  that  this  court  had  con- 
sidered and  decided  that  it  had  power  by  rule 
to  regulate  the  manner  of  transmitting  a 
record  to  it,  and  that  such  rule  had  long 
been  In  force,  intend  to  negative  that  power 
in  the  future?  The  power  to  make  rules  of 
practice  has  always  been  considered  as  in- 
herent in  courts.  W4s  it  the  intention  of 
this  constitutional  amendment  that  where 
a  defendant  had  l>een  convicted  of  murder, 
and  had  excepted  to  the  decision,  if  by  acci- 
dent or  mistake  his  bill  of  exceptions  should 
be  lodged  in  the  Court  of  Appeals  (which  sits 
in  the  same  building,  and  at  present  holds 
session  in  the  afternoon  in  the  Supreme 
Court  room),  the  accused  should  hang  with- 
out a  hearing  of  his  exceptions,  merely  be- 
cause the  papers  were  transmitted  so  as  to 
be  placed  on  file  in  the  wrong  box  or  drawer? 
We  do  not  think  so.  The  Court  of  Appeals 
is  a  court  of  last  resort  in  cases  for  its  de- 
termination under  the  law.  It  is  not,  like 
the  Courts  of  Appeals  in  some  states,  an 
intermediate  court,  with  right  of  certiorari 
or  writ  of  error  to  this  court  therefrom.  It 
was  necessary  to  lodge  somewhere  the  ulti- 
mate determination  of  questions  of  Jurisdic- 
tion and  transmission  of  cases  between  the 
two  courts.  The  constitutional  amendment 
declared  in  terms  that  this  court  might  trans- 
fer cases  to  that  court,  but  did  not  in  terms 
prescribe  a  like  power  in  that  court  to  finally 
determine  the  matter  of  transferring  cases 
and  sending  them  to  the  Supreme  Court 
This  involved  no  criticism  upon  the  Court  of 
Appeals.  Had  exactly  similar  powers  on  this 
subject  been  conferred  on  each  court,  there 
might  have  been  difiTerences  of  opinion  as  to 
Jurisdiction  and  transmission  of  cases  be- 
tween the  courts,  Involving  possible  conflicts 
in  rulings  on  that  subject,  and  certainly  con- 
fusing to  the  bar,  which  would  have  been 
unfortunate.  It  was  deemed  best,  for  the 
sake  of  imiformity,  that  one  court  should 
deal  with  constitutional  questions;  and,  in 
establishing  the  Court  of  Appeals  by  a  con- 
stitutional amendment,  it  was  also  consider- 
ed advisable  that  the  determination  of  the 
Supreme  Court  in  regard  to  Jurisdiction  and 
transmission  of  cases  between  the  two  courts 
should  be  controlling. 

Construing  the  clause  In  the  constitutional 
amendment  on  the  subject  of  transferring 
cases  together  with  other  clauses  of  the 
amendment,  the  recognition  of  the  existing 
powers  In  the  Supreme  Court,  the  long-es- 
tablished practice  of  making  rules  by  this 
court  touching  the  transmission  of  cases,  the 
Inherent  power  existing  in  it,  and  the  pro- 
vision In  reference  to  certifying  questions 
from  the  Court  of  Appeals  to  this  court,  we 
think  the  intention  was  substantially  that 
this  court  should  have  the  power  of  ulti- 
mate determination  of  Jurisdictional  ques- 
tions between  the  two  courts;  but  that  there 
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was  nothing  to  problbit  the  Ck)urt  of  Appeals 
from  causing,  under  proper  order,  a, record 
which  it  deemed  should  be  in  this  court  to 
be  transmitted  here  for  the  final  determina- 
tion of  the  question,  nor  preventing  this 
court,  upon  its  receipt,  from  determining  as 
to  the  jurisdiction  of  the  case,  and  directing 
it  to  be  docketed  here  or  returned  accord- 
ingly. We  think  this  can  be  lawfully  arriv- 
ed at  by  the  adoption  of  a  rule  by  this  court, 
and  by  the  transmission  of  such  a  record  as 
above  indicated  to  this  court,  under  proper 
order,  for  the  determination  of  the  jurisdic- 
tional question  and  the  giving  of  direction 
accordingly.  We  have  now  adopted  such  a 
rule.  In  the  present  case  the  certificate  of 
the  judge  to  the  bill  of  exceptions  stated  that 
the  record  and  the  bill  of  exceptions  should 
be  transmitted  from  the  superior  court, 
where  the  conviction  was  had,  to  the  Oourt 
of  Appeals.  The  defendant  was  convicted 
of  murder,  though,  on  recommendation  of 
the  jury,  he  was  sentenced  to  life  imprison- 
ment, instead  of  to  be  hung.  Under  the  rul- 
ing in  Coesar  v.  State,  127  Ga.  710,  57  S.  E. 
66,  the  jurisdiction  of  the  case  Is  in  this 
court,  and  not  in  the  Oourt  of  Appeals;  and 
the  record  should  liave  been  directed  to  be 
transmitted  to  this  court,  and  not  to  that. 
How  shall  such  error  in  direction  be  treat- 
ed? It  is  only  possible  to  consider  it  as  hav- 
ing one  of  two  effects — either  as  invalidating 
the  entire  certificate,  which  operates  as  a 
writ  of  error,  and  rendering  It  a  nullity,  as 
if  no  writ  of  error  has  been  granted,  or  to 
hold  that  the  certificate  is  not  entirely  void, 
but  that  the  error  referred  to  is  only  an  ir- 
regularity, which  doest*  not  vitiate  it  in  toto. 
^ter  the  rendition  of  certain  decisions  dis- 
missing bills  of  exceptions,  the  Legislature  in 
1883  passed  an  act  providing  as  follows:  "It 
shall  be  the  duty  of  the  Judge,  to  whom  any 
bill  of  exceptions  is  presented,  to  see  that  the 
certificate  is  in  legal  form  before  signing 
the  same;  and  no  failure  of  any  judge  to 
discharge  his  duty  in  this  respect  shall  prej- 
udice the  rights  of  the  parties  by  dismis- 
sal or  otherwise."  Oiv.  Oode  1806,  $  5534. 
This  is  very  broad  in  ItA  terms,  and  has  been 
recognized  as  modifying  the  somewhat  rigid 
practice  previously  prevailing,  although  one 
of  the  justices  expressed  doubts  in  regard  to 
the  act  Gregory  v.  Daniel  &  Sons,  93  Ga. 
795,  20  S.  SL  666.  The  trend  of  legislation 
and  of  recent  decisions  of  this  court  have 
been  in  the  direction  of  hearing  cases  on  their 
merits  where  It  can  be  lawfully  and  properly 
done.  Civ.  Oode  1895,  i  5563  et  seq.  We 
think  that  this  misdirection  should  be  treat- 
ed rather  as  an  irregularity  than  as  render- 
ing the  entire  certificate  a  nullity.  It  has 
been  held  that  where  a  case  was  by  the  pre- 
siding judge  in  his  certificate  directed  to  be 
transmitted  to  a  term  of  this  court  earlier 
than  the  one  to  which  it  was  properly  re- 
turnable, and  when  there  was  no  jurisdiction 
to  hear  it,  and  where  the  record  and  bill  of 
exertions  were  so  transmitted  and  docketed. 


this  was  a  mere  Irregularity,  and  the  court 
would  cause  the  case  to  be  docketed  to  the 
proper  term  on  moticm.  Kaufman  v.  Ferst, 
56  Ga.  350  (3);  Jones  v.  Wamock,  67  Gtu 
484;  Smith  v.  Willis,  107  Ga.  793,  33  S.  EL 
667;  Gordon  v.  Gordcm,  100  Ga.  264,  34  ^. 
B.  324;  Ivey  v.  Oity  of  Rome,  126  Ga.  800. 
56  S.  E.  1034.  In  Kentucky,  when  the  case 
next  cited  was  decided,  it  appears  that  cer- 
tain appeals  could  be  taken  to  the  superior 
court  and  others  to  the  Oourt  of  Appeals, 
and  that  the  statute  creating  the  superior 
court  provided  that,  if  an  appeal  should  be 
taken  to  it  when  the  Oourt  of  Appeals  had 
jurisdiction,  the  case  should  not  be  dismis- 
sed, but  should  be  transferred  to  the  latter 
court  An  appeal  was  taken  from  the  trial 
court  which  should  have  been  sent  to  the 
Oourt  of  Appeals.  The  order  granting  the 
appeal  recited  that  it  was  asked  and  grant- 
ed "to  the  Supreme  Court."  There  was  no 
such  appellate  tribunal  in  that  state.  The 
papers  were  transmitted  to  the  superior 
court  It  was  held  that  the  expression  in  the 
order  granting  an  appeal  to  "the  Supreme 
Oourt"  was  a  mere  clerical  error,  which 
would  not  invalidate  the  appeal;  but  that 
the  papers  should  be  transmitted  to  the 
Oourt  of  Appeals,  where  they  belonged.  The 
matter  of  intertransmission  between  the  su- 
perior court  and  the  Oourt  of  Appeals  was 
provided  for  by  the  statute  of  that  state; 
but  the  case  is  cited  to  show  that  the  error 
in  referring  to  an  appellate  court  which  had 
no  existence  ("the  Supreme  Court*')  was 
merely  an  irregularity.  If  it  should  be  sug- 
gested that  the  transmitting  to  this  court  of 
a  record  and  bill  of  exceptions  improperly 
returned  to  the  Oourt  of  Appeals  is  matter 
calling  for  legislation,  the  answer  is  that  we 
have  shown  that  the  mode  and  mediun^  of 
transmission  can  be  dealt  with  by  rule  of 
this  court,  in  the  absence  of  any  positive  law 
to  the  contrary.  There  is  no  statutory  law 
preventing  such  a  rule.  If  there  is  anytliing 
denying  the  power  thus  to  proceed,  it  must 
arise  out  of  the  clause  in  the  constitutional 
amendment,  which  authorizes  this  court  to 
transmit  cases  to  the  Oourt  of  Appeals,  but 
does  not  in  terms  declare  that  the  Court  of 
Appeals  may  transfer  cases  to  this  court  If 
from  this  provision  a  negative  pregnant  can 
be  drawn,  denying  the  right  to  have  cases 
improperly  carried  to  the  Oourt  of  Appeals 
transmitted  to  this  court,  it  is  a  constitu- 
tional prohibition,  and  the  Legislature  can  no 
more  correct  the  difficulty  than  can  this 
court  The  constitutional  inhibition  would 
be  just  as  binding  on  the  legislative  as  on 
the  judicial  branch  of  the  government  Ow- 
ing to  the  overwhelming  amount  of  busi- 
ness which  was  being  brought  to  this  court 
it  was  found  necessary  to  establish  another 
court  of  review.  The  purpose  was  to  furnish 
an  additional  court,  and  more  ample  oppor- 
tunity for  a  review  of  alleged  errors  than 
was  possible  under  then  existing  circum- 
stances.    It  could  neva:  have  been  contem- 
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plated  by  the  Legislature  or  the  people  that 
in  doing  this  they  were  digging  a  pitfall  into 
which  parties  might  accidentally  stumble, 
and  that  they  were  by  solemn  constitutional 
declaration  prohibiting  either  the  courts  or 
the  Legislature  from  extricating  parties  from 
such  misfortune,  though  it  might  cost  such 
persons  their  property  or  their  lives.  If  this 
writ  of  error  should  be  held  to  be  a  nullity, 
the  time  has  expired  for  tendering  a  bill  of 
exceptions  under  the  law;  and  such  would 
likely  be  the  condition  In  other  cases  of  sim- 
ilar character,  since  it  is  not  probable  that 
the  bill  of  exceptions  will  be  signed,  the  rec- 
ord prepared  and  transmitted,  the  error  dis- 
covered, and  the  papers  returned,  perhaps  to 
a  distant  county,,  in  time  to  re-present  the 
bin  to  the  judge  within  the  time  limited  by 
the  statute  for  that  purpose. 

The  answer  to  the  question  propounded  by 
the  Court  of  Appeals  appears  in  the  forego- 
ing opinion. 

All  the  Justices  concur,  except  ATKIN^ 
SON»  J^  who  dissents. 


(3  GfL  App.  W4i 

DAWSON  V.   STATE.     (No.  820.) 
(Gonrt  of  Appeals  of  Georgia.    Feb.  20,  1908.) 

Ck>T7iET8— Appellaiv   Gon]rrfr--JnBisDiOnoN— 

Transfeb  of  Causes. 

When  a  case  not  within  the  jurisdiction  of 
this  court  is  lodged  in  its  files,  upon  discovery 
by  this  court  of  its  lack  of  jurisdiction,  it  will 
order  either  tliat  the  case  be  peremptorily  dis- 
missed from  the  files  or  that  ft  be  transmitted 
to  the  Supreme  Court  as  the  interests  of  jus- 
tice in  the  particular  case  may  require. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  1303,  1304.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court*  MitcheB  Coun- 
ty; W.  C.  Worrill,  Judge. 

James  Dawson  was  convicted  of  murder, 
and  brings  error.  Case  transmitted  to  the 
Supreme  Court 

Jesse  W.  Walters,  for  plalntiflT  in  error.  W. 
E.  Wboten,  Sol.  Gen.,  and  Jno.  C  Hart,  Atty. 
Gen.,  for  the  State. 


PER  CURIAM.  Every  court  has  jurisdic- 
tion to  entertain  cognizance  of  a  matter  pre- 
sented to  it  to  the  extent  of  determining 
whether  it  has  jurisdiction  to  hear  it,  and,  if 
it  finds  it  has  no  such  jurisdiction,  of  passing 
such  orders  as  are  consistent  with  a  lack  of 
jurisdiction.  For  a  court  to  order  tihat  a  case 
be  dismissed  from  its  files  and  transmitted 
to  the  proper  court  is  consistent  with  a  find- 
ing of  lack  of  jurisdiction.  Rhodes,  Dolvln 
&  Co.  V.  Continental  Furniture  Ca,  2  Ga. 
App.  116,  58  S.  B.  293.  The  court  without 
jurisdiction  has  no  power,  however,  to  de- 
termine whether  the  court  to  whom  it  orders 
the  case  transmitted  may  or  shall  receive  it 
Having  found  that  this  court  is  without  ju- 
risdiction to  hear  this  case,  and  believing 


that  the  interests  of  justice  may  usually  be 
best  subserved  by  saving  cases  by  transmit- 
ting them  to  the  proper  court  rather  than  by 
peremptorily  dismissing  them,  we  caused  the 
question  to  be  certified  to  the  Supreme  Court 
as  to  whether  such  a  transfer  might  l>e  made. 
They  have  answered  the  question  in  the  af- 
firmative, and  have  so  amended  their  rules 
as  to  make  provision  for  the  reception  of  such 
cases  in  that  court  We  will  therefore  or- 
der the  clerk  to  dismiss  the  case  from  the 
files  of  this  court,  and  to  transmit  the  rec- 
ord to  the  Supreme  Court  This  precedent 
will  be  followed  as  to  such  other  cases  as 
have  been  or  may  hereafter  be  improperly 
transmitted  to  this  court,  unless  in  partic- 
ular instances  the  court  has  reason  to  believe 
that  the  improper  transmission  was  inten- 
tional and  was  occasioned  by  a  desire  t^  de- 
lay the  hearing  of  the  matter  or  by  other 
sinister  motive.  Of  course,  the  action  of  this 
court  in  transmitting  a  case  to  the  Supreme 
Court  is  no  limitation  on  the  right  of  that 
court  to  order  the  case  retransferred  to  this 
court  for  decision,  if  the  Supreme  Court 
decides  adversely  to  the  jurisdiction;  that 
court  being  the  final  arbiter  in  such  matters. 


<S  Oa.  App.  561) 
NASHVILLE,  O.  &  ST.  L.  RT.  v.  BROWN. 
(No.  819.) 

(Court  of  Appeals  of  (Georgia.    Feb.  11.  190a) 

I.Gabnishmbnt  — Judgment  Against  Gab- 
NisHEE— Time  of  Rendition. 

When  an  attachment  is  levied  by  serving 
summons  of  garnishment,  two  distinct  cases  arise 
— the  one  between-  the  plaintiff  and  the  defend- 
ant, the  other  between  the  plaintiff  and  the 
garnishee,  though  .the  latter  is  subsidiary  to  the 
former.  The  case  against  the  garnishee  is  not 
ripe  for  final  trial  and  judgment  until  the 
plaintiff  has  obtained  and  produces  a  valid  en- 
forceable judgment  against  the  defendant  or  the 
fund  impounded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Garnishment,  $  327.] 

2.  Justices  of  the  Peace--Judgment— What 
Constitutes. 

The  judgment  contemplated  as  the  indispen- 
sable prerequisite  to  a  final  judgment  against 
the  garnishee  is  a  formal,  duly  entered  judg- 
ment—one capable  of  present  enforcement. 

(a)  In  justice  courts  "resort  must  be  had  to 
the  docket  entry,  and  to  it  alone,  in  order  to 
determine  in  a  given  case  whether  or  not  there 
was  a  valid  and  lawful  judgment." 

(b)  "A  mere  verbal  announcement  by  a  jus- 
tice of  the  peace  after  the  trial  of  a  cause  as 
to  what  conclusion  he  has  reached  does  not  in 
law  constitute  a  judgment/'  A  judgment  of  a 
justice  of  the  peace  cannot  be  enforced  by  ex- 
ecution or  "in  any  other  way  known  to  the 
law"  until  it  has  been  entered  on  the  docket 

(c)  To  allow  a  judgment  to  subject  money  in  a 
garnishment  case  is  to  enforce  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  81,  Justices  of  the  Peaoe,  §§  395-397.] 

3.  Same— Amendment  of  Judgment. 

A  justice  of  the  pea^re  has  the  power  to 
amend  a  judgment  rendered  by  himself  in  mere 
matters  of  form  or  otherwise  not  affecting  its 
legal  tenor  or  effect;  but  he  has  no  power  by 
amendment  or  otherwise  to  enlarge  or  dimhrisb 
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its  original  scope  or  to  change  It  in  any  matter 
of  substance. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  31,  Justices  of  the  Peace,  §  400.1 

4.   QaBNISUMENT— JUDGMEI^T— VaUDITT. 

In  an  attachment  case  where  summons  of 
garnishment  has  issued,  it  is  grossly  irregular 
to  render  a  single  judgment  against  the  defend- 
ant and  the  garnishee  jointly.  As  against  the 
garnishee,  at  least,  such  a  judgment  is  absolute- 
ly void.  It  cannot  by  amendment  be  converted 
into  separate  judgments,  the  one  against  the  de- 
fendant, the  other  against  the  garnishee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Justices  of  the  Peace,  {  400.] 

'5.  Same— Time  op  Rendition. 

Where,  in  an  attachn^ent  case,  summons  of 
garnishment  has  issued  and  a  joint  judgment  is 
entered  against  the  defendant  and  the  garnishee, 
and  execution  issues  thereon,  and  is  levied  on 
the  property  of  the  garnishee,  and  the  garnishee 
files  illegality  on  the  ground  that  no  valid  judg- 
mei^  has  been  rendered  against  him,  it  is  er- 
ror on  the  hearing  of  the  illegality  for  the  msgis- 
trate  to  allow  the  judgment  as  entered  to  be  so 
amended  as  to  convert  it  into  separate  judg- 
ments, one  against  the  defendant,  the  other 
against  the  garnishee,  notwithstanding  that  at 
the  time  judgment  was  entered  both  cases  were 
in  default  for  lack  of  answer,  and  the  justice 
announced  judgments  against  the  defendant  and 
the  garnishee  separately. 

(a)  A  default  may  be  adjudged  against  the 
garnishee  prior  to  the  rendition  or  entry  of 
Judgment  against  the  defendant  in  the  main 
case;  but  such  adjudication  merely  concludes 
the  question  that  the  garnishee  is  in  possession 
of  the  funds  or  property  sought  to  be  impound- 
ed, and  is  not  a  final  judgment 

(b)  No  final  judgment  capable  of  enforcement 
by  execution  can  oe  rendered  against  the  gar- 
nishee in  the  subsidiary  action  until  after  there 
has  been  a  sufiicient  proper  judgment  rendered 
and  entered  against  the  defendant  in  the  main 
action. 

(c)  A  refusal  to  sustain  the  illegality  filed  by 
the  garniKhee  was  therefore  erroneous :  and  the 
certiorari  brought  to  correct'  this  ruling  should 
not  have  been  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  {{  329,  330.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

C.  T.  Brown  sued  out  in  a  Justice**  court 
an  attachment  and  caused  summons  of  gar- 
nishment to  issue  to  the  Nashville,  Chattanoo- 
ga &  St  Louis  Railway.  From  a  Judgment 
of  the  superior  court,  on  certiorari,  sustain- 
ing the  Judgment  in  the  Justice's  court  for 
plaintiff,  the  railway  company  brings  error. 
Reversed. 

Brown  sued  out  in  a  Justice  oourt  an  at- 
tachment and  caused  summons  of  garnish- 
ment to  Issue  to  the  Nashville,  Chattanooga 
&  St  Louis  Railway.  At  the  first  term  there 
was  no  appearance  by  either  the  defendant  or 
the  garnishee.  The  magistrate  entered  on  his 
docket  a  Judgment  in  favor  of  the  plaintiiT 
against  the  defendant  and  the  garnishee  Joint- 
ly. Upon  this  Judgment  an  execution  was  is- 
sued which  was  levied  on  property  of  the 
garnishee,  and  the  garnishee  filed  an  aflSdavit 
of  illegality.  At  th^  hearing  of  the  illegality, 
the  justice  of  the  peace  on  motion  of  the 
plalDtifT  allowed  the  judgment  to  be  amended 
by   converting   it   into  separate  Judgments 


against  the  defendant  and  the  gandshee,  and 
thereupon  overruled  the  illegality.  The  rail- 
way company  took  certiorari  to  the  superior 
court,  and,  upon  the  hearing  there^  the  action 
of  the  magistrate  was  sustained  and  a  nevr 
trial  refused.  To  this  Judgment  the  railway 
company  excepts.  In  his  answer  to  the  cer- 
tiorari the  magistrate  explains  that,  when  it 
appeared  that  neither  the  defendant  nor  the 
garnishee  liad  made  any  appearance  at  the 
first  term  of  the  court,  he  announced  Judg- 
ment against  the  defendant  and  the  garnishee 
separately,  but  by  inadvertence  of  a  clerical 
assistant  the  Joint  Judgmoit  was  written  upi, 
and  entered  on  the  docket  He  further  ex« 
plains  that  he  knows  of  no  law  ^'requirins 
separate  cases  made  or  entered  on  tlie  docket 
as  against  defendant  and  garnishee." 

Tye,  Peeples,  Bryan  &  Jordan  and  Chas.  A. 
Read,  for  plaintiff  In  error.  Maddox  A  Qlma, 
for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facta  aa 
above).  1.  When  an  attachment  is  levied  by 
service  of  summons  of  garnishment,  two  dis- 
tinct cases  arise— one  between  the  plaintiff 
and  the  defendant,  the  other  between  the 
plaintiff  and  the  garnishee.  The  defendant 
may  by  executing  a  dissolving  bond  make 
himself  a  party  to  the  second  or  subsidiary 
suit,  but,  in  the  absence  of  this  action  on  his 
part,  it  Is  not  so.  The  garnishee  is  not  a  par- 
ty to  the  attachment  case,  and  has  no  inter- 
est in  it  until  the  Judgment  which  may  be  ob- 
tained thereon  is  offered  in  evidence  in  the 
second  suit  as  the  basis  for  the  Judgment 
then  sought  against  him;  and  then  he  may 
assail  the  Judgment  in  the  first  suit  on  any 
ground  which  would  render  it  void  against 
the  defendant  or  ineffectual  to  reach  the  fund 
in  controversy.  -  The  garnishee  has  a  right  to 
demand,  as  a  condition  precedent  to  a  final 
Judgment  against  him,  the  exhibition  of  a 
Judgment  against  the  defendant  of  such  force, 
validity,  and  efficacy  that  were  the  defendant 
to  sue  the  garnishee  upon  the  debt  sought  to 
be  impounded  by  the  garnishment  the  pro- 
duction of  the  judgment  against  the  defend- 
ant would  be  a  complete  defense.  The  fact 
that  the  garnishee  is  in  default  for  lack  of 
answer  in  no  wise  diminishes  this  right  In- 
gram V.  Jacksoh  Merc.  Co.,  2  Ga.  App.  218, 
68  S.  E.  372;  Fagan  v.  Jackson,  1  6a.  App. 
24,  57  S.  E.  1052.  Until  a  valid  Judgment 
against  the  defendant  has  been  obtained,  the 
case  against  the  garnishee  is  not  ripe  for 
final  adjudication. 

2.  While,  as  held  by  the  Supreme  Court  in 
Morrison  v.  Hilbum,  126  Ga.  114,  54  S.  B. 
93S,  "if  the  Judgment  against  the  defendant 
lias  been  rendered  in  the  court  in  which  the 
garnishment  is  pending,  the  Justice  may  look 
to  such  Judgment  to  ascertain  the  amount  of 
the  Judgment  to  be  rendered  against  the  gar- 
nishee, without  such  Judgment  being  formally 
offered  in  evidence,"  still  the  Judgment  against 
the  defendant  must  exist  in  such  form  that  it 
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can  be  "looked  to**;  tbat  is  to  say,  must  be 
subject  to  inspection,  and  must  not  rest  sole- 
ly in  tbe  mind  of  the  Justice,  nor  in  a  mere 
oral  announcement  It  must  be  In  such 
shape  that  the  garnishee  can  see  and  know 
that  he  wOl  be  protected  by  it;  in  such  shape 
that  he  can  plead  it  in  bar  against  the  de- 
fendant, if  the  defendant  should  thereafter 
seek  to  hold  him  liable  on  the  debt  seized  by 
the  samishment  It  Is  the  duty  of  Justices 
of  the  peace  **to  keep  a  docket  of  all  causes 
brought  before  them,  in  which  must  be  enter- 
ed the  names  of  the  parties,  the  returns  of 
the  officer,  and  the  entry  of  the  Judgment, 
specifying  its  amount  and  tbe  day  of  its  ren- 
dition." Clv;  Code  1895,  S  4082(6).  "It  can- 
not then  be  doubted  that  resort  must  be  had 
to  the  docket  entry,  and  to  it  alone,  In  order 
to  determine  in  a  given  case  whether  or  not 
there  was  a  valid  and  lawful  Judgment"  Mc- 
Gandless  v.  Inland  Acid  Co.,  112  6a.  291,  298, 
37  S.  B.  419,  422.  "A  mere  verbal  announce- 
ment by  a  justice  of  the  peace  after  the  trial 
of  a  cause  as  to  what  conclusions  he  has 
reached  does  not  In  law  constitute  a  Judg- 
ment Such  an  announcement  is  certainly  not 
a  Judgment  upon  which  an  execution  can  Is- 
sae  i3fr  voMch  can  he  enforced  in  any  way 
known  to  the  law  [italics  ours],  save  by  its 
being  properly  reduced  to  writing  and  signed 
!v  the  magistrate.*'  Hargrove  v.  Turner,  108 
Ga.  580,  582,  34  S.  E.  1.  (The  statement  as 
to  the  necessity  for  signing  is,  however,  dic- 
tum and  in  conflict  with  an  unbroken  line  of 
decisions  by  the  Supreme  Court)  The  entry 
of  tbe  judgment  by  the  Justice  of  the  peace 
when  he  renders  the  Judgment  is  a  Judicial 
act  differing  in  this  respect  from  the  minis- 
terial function  performed  by  him  in  entering 
Judgment  upon  the  verdict  of  the  Jury  in  ap- 
peaL  Scott  v.  Bedell,  108  Ga.  205,  209,  33  S. 
BL  903.  The  case  of  Byals  v.  McArthur,  92 
Ga.  378,  17  S.  B.  350,  holding  that  a  Justice 
may  lawfully  enter  upon  his  docket  in  Vaca- 
tion a  judgment  announced  by  him  in  term 
time,  is  not  in  harmony  with  the  logic  of  the 
decisions,  both  prior  and  subsequent,  though 
in  most  of  the  subsequent  cases  the  Supreme 
Court  has  been  able  to  distinguish  it  on  its 
facts,  without  overruling  it.  Be  this  as  it 
may,  it  is  none  the  less  true  upon  the  authori- 
ty already  given  that  a  Judgment  though 
orally  announced,  is  not  in  a  position  **to  be 
enforced  In  any  way  known  t6  the  law"  until 
it  is  reduced  to  writing  and  placed  on  the 
docket  To  allow  a  Judgment  to  subject  mon- 
ey in  a  garnishment  case  is  to  enforce  it 
Ingram  v.  Jackson  Merc.  Co.,  isupra.  From 
the  decisions  it  may  be  deduced  that,  to  be 
enforced  as  the  ju^^ment  of  the  Justice  (not 
on  appeal),  theile  must  be  a  written  Judgment 
actually  entered  on  the  docket  during  the 
term  (whether  consistent  with  his  previous 
oral  announcement  or  not);  or,  if  no  judg- 
ment is  entered  on  the  docket  during  the  term, 
a  Judgment  announced  in  term  and  transcrib- 
ed on  the  docket  after  adjournment.  See 
Park  V.  CJallaway,  128  Ga.  119,  57  S.  B.  229; 
60  S.B.— 21 


Bamsey  v.  C^le,  84  Ga.  147,  10  S.  B.  598. 
To  effectuate  certainty,  these  decisions  hold* 
ing  that  the  written  entry  on  the  docket  is 
the  highest  evidence  of  the  Judgment  will  be 
followed  and  the  decision  in  the  case  of  Byals 
V.  McArthur  will  not  be  extended  beyond  the 
particular  facts.  Of  course,  no  effect  at  all 
is  to  be  given  to  a  judgment  entered  on  the 
docket  in  vacation  when  no  such  Judgment 
was  announced  in  term,  or  even  when,  if 
such  a  Judgment  has  been  announced  in  term, 
a  contrary  Judgment  has  during  the  same 
term,  actually  been  written  oik  the  docket  II 
the  Justice  announces  one  Judgment  and  b> 
fraud,  accident,  or  mistake  enters  another 
equity  has  Jurisdiction  to  set  it  aside. 

3.  Let  us  come,  then,  to  the  question  oi 
how  far  a  Justice  may  amend  or  modify  a 
Judgment  formally  entered  by  him.  As  a 
general  rule.  Judgments  until  the  end  of  the 
term  are  in  the  breast  of  the  court  and  maj 
be  amended,  set  aside,  or  changed,  in  form 
or  in  effect,  at  the  will  of  the  court;  but  this 
power  does  not  exist  in^  Justices'  courts. 
O'Donovan  v.  Ocean  Steamship  Co.,  1  Ga. 
App.  190,  191,  57  S.  B.  962;  Field  T.  Peel, 
122  Ga.  503,  506,  50  S.  B.  346,  and  citations; 
White  V.  Burnett  113  Ga.  151,  38  0.  B2.  832; 
Field  V.  Jordan,  124  Ga.  685,  687,  52  8.  B. 
885.  The  ministerial  act  of  entering  Judg- 
ment on  the  verdict  of  the  Jury  is  governed 
by  principles  entirely  difTerent  from  those  af- 
fecting the  Judgment  rendered  by  the  magis^ 
trate  himself  and  decisions  as  to  the  right  of 
amending  Judgments  of  the  former  class  are 
not  here  in  point  But,  as  to  Judgments  ren- 
dered by  the  Justice  himself,  while  the  power 
to  set  aside  does  not  exist  yet  there  is  some 
power  of  amendment  Bell  ▼.  Bowdoin,  100 
Ga.  209,  34  S.  B.  339.  How  far  does  it  ex- 
tend? The  power  to  amend  a  judgment  so 
that  it  should  in  its  substantial  efTect  be  dif- 
ferent from  what  it  was  originally  is  equiva- 
lent to  the  power  to  set  aside  one  Judgment 
and  substitute  another.  The  only  logical  re- 
sult, therefore,  is  that  the  magistrate  may 
amend  his  Judgments  only  in  matters  of  form. 
As  in  the  case  of  Bell  v.  Bowdoin,  supra^ 
when  the  Judgment  expresses  a  finding 
against  the  defendant  for  the  prlndparand 
interest  sued  for,  an  amendment  of  the  plead- 
ings setting  out  definitely  the  amounts  does 
not  vary  the  legal  tenor  and  effect  of  the 
Judgment,  and  is  therefore  permissible.  An 
amendment  which  will  give  the  Judgment  a 
legal  effect  different  from  that  originally 
stated,  or  which  will  extend  or  limit  its 
scope,  is  not  allowable. 

4.  As  we  have  said  above,  where  an  attach- 
ment has  been  levied  by  service  of  process  ol 
garnishment,  two  separate  cases  arise,  both 
in  a  sense  distinct^  though  one  subsidiary  it 
the  other.  Therefore  the  rendition  of  a  sin- 
gle Judgment  against  both  the  defendant  and 
the  garnishee  is  a  gross  irregularity.  Fourth 
National  Bank  v.  Mayer,  89  Ga.  108,  14  S.  B. 
891;  Everett  v.  Westmoreland,  92  Ga.  670, 
19  &  B.  87.    If  not  a  nullity,  the  highest  ef- 
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feet  that  can  be  glyen  to  such  a  judgment 
is  to  consider  it  as  a  Judgment  in  the  main 
action  and  binding  only  as  to  the  defendant; 
the  Joining  of  the  garnishee  being  regarded 
as  surplusage.  In  this  view  it  would  be  per- 
missible for  the  Justice  to  amend  by  striking 
therefrom  the  name  of  the  garnishee  for  the 
only  legal  efficacy  of  the  Judgment  is  thus 
left  preserved,  and  unchanged ;  but  he  could 
not  convert  it  into  two  Judgments,  one 
against  the  defendant  and  the  other  against 
the  garnishee,  thus  giving  it  greater  scope 
and  efficacy  than  it  formerly  possessed. 

5.  Now,  to  apply  these  principles  to  the 
case  at  bar.  When  the  execution  was  issued 
against  the  garnishee,  the  only  written  Judg- 
ment outstanding  against  him  was  the  one 
in  which  he  was  included  with  the  defendant, 
a  Judgment  which,  to  give  it  any  legal  effi- 
cacy at  all,  we  have  construed  as  being  ren- 
dered in  the  main  case.  Not  being  a  party 
to  the  main  case,  he  was  not  bound  by  tliis 
Judgment,  and  illegality  was  a  proper  rem- 
edy. The  execution  was  manifestly  Issued 
upon  this  Judgment,  and  not  upon  an  an- 
nounced, but  not  entered  separate  Judgment 
against  the  garnishee,  for,  as  shown  above, 
execution  can  only  issue  from  a  duly  enter- 
ed Judgment  The  judgment  as  actually  en- 
tered spoke  for  itself,  and  neither  parol  testi- 
mony nor  the  recitals  of  fact  which  the  mag- 
istrate sets  up  in  his  answer  were  competent 
to  vary  it  by  showing  that  it  did  not,  in  fact, 
speak  the  intention  of  the  court  ''No  rule 
of  law  is  better  settled  than  the  rule  that 
the  record  of  a  court  of  competent  Jurisdic- 
tion Imports  absolute  verity  as  to  the  pro- 
ceedings which  it  sets  forth  as  having  taken 
place,  and  cannot  be  contradicted  by  parol 
proof  collaterally.  The  Judgment  entered  by 
the  court  is  conclusive  evidence  that  such  a 
judgment  was  actually  rendered  as  therein 
stated.*'  Parsons  v.  State,  07  6a.  73,  75,  24 
S.  E.  845,  846.  The  Judgment  as  entered 
being  capable  of  no  higher  legal  effect  than 
to  bind  the  defendant  only,  the  illegality 
could  not  be  avoided  by  amending  the  Judg- 
ment so  as  to  enlarge  its  legal  effect  and  con- 
vert it  into  two  judgments,  one  against  the 
defendant  and  the  other  against  the  gar- 
nishee. It  is  not  contended  that  the  separate 
written  Judgment  against  the  garnishee  was 
rendered  otherwise  than  as  an  amendment 
to  the  Judgment  originally  entered,  but,  even 
if  the  subsequent  entry  of  the  separate  judg- 
ment against  the  garnishee  were  sought  to 
be  upheld  as  the  mere  record  of  the  Judg- 
ment previously  orally  announced  (placing 
the  power  so  as  to  enter  it  on  the  precedent 
of  the  case  of  Ryals  v.  McArthur,  supra), 
this  would  have  been  ineffectual  to  uphold 
the  fl.  fa.  for  at  least  two  good  reasons: 
First,  because  under  the  case  of  Hargrave  v. 
Turner,  supra,  there  was  no  authority  to 
issue  fi.  fa.  until  the  judgment  was  entered 
as  well  as  announced;  also,  because  the  case 
against  the  garnishee  being  subsidiary  to 
the  main  case  was  not  ripe  either  for  the 


announcement  or  the  entry  of  final  Judgm^it 
until  after  there  was  a  Judgment  altered 
(not  merely  orally  announced)  in  the  main 
case.  It  seems  that  even  prior  to  the  judg- 
ment in  the  main  case  a  default  of  answer 
in  the  garnishment  case  may  be  ascertained 
and  declared.  Civ.  Ck>de  1895,  8  4153;  Jar- 
rell  V.  Guann,  105  6a.  139,  142,  31  S.  E.  149. 
This  entry  of  default  is  not  a  final  Judgment, 
but  a  mere  inchoation;  for,  even  after  the 
default  is  adjudged  (for  this  only  adjudicates 
that  the  garnishee  is  in  possession  of  sof- 
ficient  funds  to  pay  the  plaintiff's  claim)« 
the  production  of  a  valid  Judgment  against 
the  defendant  capable  of  subjecting  the 
fund,  is  essential  to  final  Judgment  against 
the  garnishee.  With  the  existence  or  valid- 
ity of  the  Judgment  against  the  defendant 
the  garnishee  has  no  concern  until  the  ex- 
istence of  funds  in  his  hands  is  established, 
through  a  default  an  admission,  or  the  sna- 
taining  of  a  traverse.  Phillips  v.  Wait  105 
6a.  848,  32  S.  E.  647;  Merchants'  Bank  T. 
Haiman,  80  6a.  624,  5  S.  E.  795;  Ingram  t. 
Jackson  Merct  Co.,  2  6a.  App.  218(2),  58 
S.  E.  372(2). 

We  may  say  in  conclusion  that  the  lengthl- 
ness  of  this  opinion  has  not  been  provoked 
by  the  amount  involved  in  the  controversy; 
but  by  the  confusion  and  uncertainty  that 
exists  as  to  the  practice  on  the  questions  in- 
volved. We  see  by  reference  to  the  opinion 
given  by  the  judge  of  the  superior  court  that 
he  worried  over  the  question  for  some  time 
before  reaching  a  conclusion.  Very  little 
that  is  said  here  confilcts  with  his  views,  but 
he  thought  that  the  Judgment  was  amendable 
in  substance,  hence  he  reached  a  conclusion 
contrary  to  ours. 

After  this  lengthy  consideration  of  the 
question,  we  are  of  the  opinion  that  his 
Judgment  should  be  reversed. 


(S  Qa.  App.  600) 

CUTHBERT  v.  STATE.    (Na  OWl) 

(Court  of  Appeals  of  6eorgia.    Feb.  11,  190&) 

BiTBOLABT—EviDENCB— Possession  of  Stol- 
en Pbopebtt. 

The  recent,  absolute^  and  unexplained  poe- 
session  of  property  stolen  from  a  house  proved 
to  have  been  our^larized  may  be  sufficient  to 
authorize  a  conviction  of  burglary;  but  the 
presumption  of  guilt  arising  from  proof  of  such 
facts  is  not  one  >  of  law. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Burglary,  fifi  104^107.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ourt,  CHiatfaam  Coan- 
ty;   P.  E.  Seabrook,  Judge. 

John  Cuthbert  was  convicted  of  burglary, 
and  brings  error.    Reversed.  * 

Wm.  W.  6ordon,  Jr.,  for  plaintiff  In  error. 
W.  W.  Osborne,  Sol.  Cten.,  for  the  State. 

HILL,  O.  J.  John  (Cuthbert  was  convicted 
of  the  crime  of  burglary.  On  the  trial  of  the 
case  the  evidence  clearly  established  the  com> 
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mission  of  the  offense  of  burglary,  and  the 
fnrther  fact  that  from  the  house  burglarized 
there  were  stolen  a  suit  of  clothes,  a  pair  of 
suspenders,  and  razors.  The  evidence  relied 
upon  by  the  state  was  that  on  the  day  after 
the  commission  of  the  burglary  the  defend- 
ant was  in  possession  of  the  suit  of  clothes 
which  had  been  stolen  from  the  house  when 
burglarized  the  night  before.  This  posses- 
sion of  the  defendant,  it  is  claimed,  being 
unexplained  by  him,  was  sufficient  to  author- 
ize a  conviction.  On  this  controlling  ques- 
tion In  the  case,  the  court  charged  the  jury 
as  follows:  "If  the  state  satisfies  you  that 
on  the  day  named  in  the  Indictment  In  this 
county,  In  the  manner  and  form  therein  al- 
leged, this  house  was  burglarized,  and  from 
it  certain  goods  were  taken,  and  if  you  find 
that  recently  thereafter  this  defendant  was 
found  In  the  possession  of  those  goods  or 
any  portion  of  them,  the  law  puts  upon  him 
the  burden  of  accounting  for  such  possession, 
not  beyond  a  reasonable  doubt,  but  to  the 
reasonable  satisfaction  of  the  jury,  and,  in 
the  absence  of  an  explanation  satisfactory 
to  the  jury,  it  is  a  circumstance  which  the 
law  considers  sufficient  to  justify  the  as- 
sumption that  he  is  the  thief."  The  latter 
part  of  this  charge,  to  wit,  'it  is  a  circum- 
stance which  the  law  considers  sufficient  to 
justify  the  assumption  that  he  Is  the  thief," 
is  assigned  as  error,  in  that  "It  authorized 
the  jury  to  assume  that  the  defendant  was 
the  thief  from  that  one  circumstance,  the 
rule  of  law  being  that  recent  possession  of 
stolen  goods  is  but  a  circumstance  for  the 
jury  to  consider,  and  is  not  conclusive  of. 
guilt" 

Of  course,  It  is  well  settled  that  the  exclu- 
sive and  unexplained  possession  of  stolen 
property  recently  after  a  theft  or  after  bur- 
glary in  the  commission  of  which  a  theft 
was  perpetrated  may  raise  a  presumption  of 
fact  that  the  party  in  possession  is  the  thief 
or  burglar,  and  would  be  sufficient  as  a  ba- 
sis of  conviction  where  the  larceny  or  bur- 
jrlary  had  been  established  beyond  a  reason- 
able doubt.  But  this  portion  of  the  charge 
went  further  than  merely  allowing  the  Jury 
the  right  to  draw  an  inference  of  guilt  from 
the  fact  of  unexplained  and  recent  posses- 
sion of  the  stolen  property,  and  instructed 
them  that  the  law  from  this  circumstance 
assumed  the  existence  of  guilt.  We  do  not 
think  that  a  party  can  be  adjudged  guilty 
of  larceny  or  burglary  as  a  matter  of  law 
upon  proof  that  property  has  been  stolen, 
and  recently  thereafter  found  In  his  posses- 
sion, of  which  possession  he  fails  to  make  a 
reasonable  explanation.  Such  proof  shows  a 
strong  probability  of  guilt,  but  it  is  for  the 
jury  to  determine  its  force  after  due  consid- 
eration of  all  the  facts  and  circumstances 
which  affect  its  probative  value,  such  as  the 
length  of  time  that  has  elapsed  between  the 
taking  and  the  possession,  the  nature  and 
character  of  the  property,  and  to  determine 
from  all  these  facts  and  circumstances  the 


question  of  guilt;  but  the  court  can  never, 
however  conclusive  the  presumption  of  fact 
may  be,  direct  the  jury  as  matter  of  law 
that  such  facts,  circumstances,  or  inferences 
are  sufficient  to  convict  This  exact  ques- 
tion has  been  considered  by  many  courts  and 
text-writers,  and  the  conclusion  is  uniform 
that  the  presumption  of  guilt  which  arises 
from  the  possession  of  stolen  property  recent- 
ly after  the  larceny  does  not,  In  the  absence 
of  any  explanation,  create  a  presumption  of 
law  of  the  guUt  of  the  possessor,  but  sim- 
ply one  of  fact,  to  be  passed  upon  and  deter- 
mined by  the  jury. 

Pollock,  O.  B.,  in  the  case  of  Reg.  v.  I^ang- 
mead,  reported  In  9  Cox's  Criminal  Cases, 
464,  on  this  subject,  lays  down  the  rule  as 
follows:  "It  Is.  a  presumption  of  fact,  and 
not  an  Implication  of  law,  from  evidence  of 
recent  possession  of  stolen  property  unac- 
counted for,  whether  the  offense  of  stealing 
has  been  committed."  Greenleaf,  In  his  in- 
valuable treatise,  says:  **The  presumption, 
being  not  conclusive,  but  disputable,  is  to 
be  dealt  with  by  the  jury  alone  as  a  mere 
Inference  of  fact"  3  Greenleaf  on  EJv.  (15th 
E5d.)  §  31.  Wharton,  Criminal  Evidence  (8th 
Ed.)  §  758,  states,  that  this  presumption, 
while  it  has  frequently  been  declared  to  be  a 
presumption  of  law,  is  really  an  inference  of 
fact,  and  that  the  court  may  properly  teU 
the  jury  that  the  possession  by  the  party  of 
stolen  goods  is  a  fact  from  which  his  com- 
plicity in  the  larceny  may  be  Inferred.  "It 
is  purely  an  inference  of  fact  to  be  dealt 
with  by  the  Jiu'y,  and  not  one  of  law  to  be 
applied  by  the  court"  Graves  v.  State,  12 
Wis.  593.  The  Supreme  Court  of  Washing- 
ton in  State  v.  Bliss,  27  Wash.  463,  68  Pac. 
87,  held  that  the  following  instruction  on  the 
presumption  arising  from  the  possession  of 
recently  stolen  property  was  erroneous:  "If 
the  jury  believe  the  defendant  was  found  In 
the  possession  of  the  property  stolen  soon 
after  it  was  stolen,  such  possession  is  a 
strong  criminating  circumstance  tending  to 
show  the  guilt  of  the  defendant" — this  deci- 
sion being  based  on  the  ground  that  posses- 
sion of  recently 'stolen  property  was  simply 
a  fact  to  be  considered  by  the  jury  as  any 
other  fact,  and  that  its  weight  was  for  the 
jury  alone.  In  a  very  able  and  elaborate 
opinion  on  this  question,  the  Supreme  Court 
of  New  Hampshire  in  State  v.  Hodge,  50  N. 
H.  510,  declares:  "It  is  useless  to  call  such 
a  presumption  a  presumption  of  law.  Call  it 
what  we  may,  it  is  a  presumption  of  fact. 

♦  ♦  ♦  It  Is  a  presumption  established  by 
no  legal  rule,  ascertained  by  no  legal  test, 
defined  by  no  legal  terms,  measured  by  no 
legal  standard,  bounded  by  no  legal  limits. 
It  has  none  of  the  characteristics  of  law. 

♦  ♦  ♦  Being  a  presumption  of  fact,  it 
should  be  drawn  by  the  jury,  and  not  by  the 
court."  We  do  not  care  to  extend  these  cita- 
tions further.  • 

Coming  to  our  own  Supreme  Court,  we  find 
that  the  question   now  under  consideration 
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baa  been  frequently  decided.  In  tbe  case  of 
Hill  V.  State,  63  Ga.  584  (3d  Am.  Rep.  120), 
Mr.  Justice  Bleckley,  referring  to  tbe  case 
of  Parker  ▼.  State,  34  Ga.  262,  and  Tucker 
V.  State,  57  Ga.  503,  says:  •*Tbe  doctrine  of 
tbe  cbarge  In  tbe  former  of  tbese  cases  was 
tbis:  If  a  mule  be  stolen,  and  a  given  person 
be  next  day  seen  in  possession  of  bim,  riding 
bim,  and  tbe  same  person  cause  bim  to  be 
sold  at  auction  as  bis  property,  and  receive 
pay  for  bim,  •  «  •  gucb  person  is,  under 
tbe  law,  guilty  of  stealing  the  mule,  and  tbe 
jury  trying  bim  for  tbe  larceny  ougbt  to  find 
bim  guilty.  It  will  be  seen  tbat  tbe  various 
enumerated  facts  do  not  constitute  larceny 
by  tbe  accused,  but  are  only  evidence  of  It, 
and  tbe  vice  of  tbe  cbarge  is  tbat  the  court 
drew  tbe  inference  of  guilt  and  directed  tbe 
jury  to  adopt  tbat  inference  (in  case  tbe 
evidentiary  facts  were  proved),  instead  of 
merely  telling  them  tbat  they  were  autboris* 
ed  to  infer  guilt  and  might  find  accordingly . 
The  erroneous  part  of  tbe  cbarge  in  Tucker's 
Case  was  to  tbis  effect:  "If  goods  be  stolen 
from  a  vessel  and  a  portion  of  them  be  found 
at  tbe  very  time  or  immediately  afterwards 
In  tbe  possession  of  a  given  person,  tbe  law 
presumes  tbat  be  is  tbe  guilty  party.  ♦  ♦  • 
Tbe  great  error  of  tbe  cbarge  lies  in  treating 
tbe  presumption  of  guilt  [arising  from  tbese 
facts]  as  one  of  law.  •  •  ♦  The  presump- 
tion is  not  one  of  law,  but  of  fact'  **  In  Fal- 
vey  V.  State,  85  Ga.  157,  11  S.  B.  607,  the 
following  cbarge  of  the  court  below  was  dis- 
approved: "If  tbe  circumstantial  evidence 
is  such  that  you  believe  from  tbe  evidence 
tbe  defendant  was  found  in  tbe  possession  of 
tbe  goods,  and  the  possession  is  unexplained, 
tbat  fact  of  itself  would  be  sufficient  to  war- 
rant a  conviction."  Tbe  court  in  tbat  case 
held:  "The  accused  being  found  in  the  pos- 
session of  the  goods  would  not  of  itself  war* 
rant  his  conviction.  That  would  be  a  ques^ 
tion  for  tbe  jury  to  consider.  If  tbe  defend- 
ant was  found  In  possession  of  the  goods 
shortly  after  tbe  crime  was  committed,  tbat 
would  be  a  circumstance  for  the  jury  to  con- 
sider in  determining  whether  tbe  defendant 
was  guilty  of  tbe  burglary 'or  not  It  is  a 
matter  for  the  jury  to  consider.  It  was  not 
a  question  for  tbe  court  to  determine  as  a 
matter  of  law."  The  second  headnote  of  tbat 
decision  is:  "Unexplained  possession  of  the 
stolen  goods  does  not  of  itself  authorize  a 
conviction,  but  is  a  circumstance  for  the  jury 
to  consider."  See,  also,  Jones  v.  State,  106 
Ga.  649,  81  S.  E.  556.  From  all  these  deci- 
sions we  think  that  tbe  proper  rule  on  this 
question  is  that  any  presumption  tbat  may 
be  drawn  from  the  unexplained  possession  of 
tbe  fruits  of  a  crime  which  has  been  recent- 
ly committed  Is  a  presumption  of  fact  mere- 
ly. In  other  words,  it  is  only  tbe  inference 
that  one  fact  may  exist  from  the  proof  of 
another,  and  does  not  amount  to  a  rule  of 
law.  The  facts  which  must  be  proved  before 
this  presumption  arises  clearly  make  it  evi- 
dentiary in  character.    Before  tbe  presump- 


tion can  arise,  such  possession  must  be  re- 
cently after  the  commission  of  the  crime. 
What  would  be  a  recent  possession  Is  in  alt 
cases  a  question  for  tbe  jury,  to  be  determined 
very  largely  from  the  character  and  nature 
of  tbe  property  stolen.  In  other  words,  what 
is  recent  possession  cannot  be  absolutely  de- 
termined by  any  rule  of  law.  Tbe  determina- 
tion does  not  depend  merely  upon  the  lapse 
of  time,  but  depends,  also,  upon  the  nature 
of  tbe  articles  stolen,  and  whether  they  are 
of  a  kind  likely  to  pass  rapidly  from  hand 
to  hand,  or  are  such  as  the  party  might,  from 
bis  habits  of  life  or  the  nature  of  hia  voca- 
tion, become  innocently  possessed  of.  The 
weight  of  this  presumption,  whether  recent 
or  otherwise,  depends  very  largely  upon  the 
character  of  the  property  stolen  and  tbe 
character  of  the  possessor.  If  tbe  property 
was  such  that  it  passed  readily  from  hand 
to  hand,  or  such  as  the  accused  might  rea- 
sonably have  had  In  his  possession,  the  pre- 
sumption might  justly  be  regarded  as  weak. 
But  if  the  property  was  such  as  did  not 
readily  pass  from  hand  to  hand,,  and  was 
such  as  the  accused  could  not  be  ordinarily 
expected  to  have  in  his  possession,  the  pre- 
sumption would  be  strong.  All  these  facts 
and  circumstances  are  to  be  determined  by 
the  jury,  and  are  to  be  considered  by  them 
In  coming  to  their  conclusion. 

The  vice  in  the  charge  sub  judice  is  that 
the  court  treated  the  circumstances  In- 
dicating guilt  and  from  which  tbe  jury  might 
infer  guilt  as  circumstances  which  the  law 
considered  sufficient  to  justify  the  assump- 
tion of  guilt  Such  instruction  was  tanta- 
mount to  telling  tbe  jury  that  a  deduction 
which  they  were  authorized  to  draw  from 
proof  of  certain  facts  was  more  than  a  mere 
inference  from  facts,  and  tbat  the  proof  of 
such  facts  constituted  a  legal  assumption  of 
guilt  The  facts  in  this  case  from  which  the 
jury  were  authorized  to  infer  guilt  were 
quite  strong  and  convincing  as  matter  of 
evidence,  but  however  strong  and  convin- 
cing, they  did  not  take  the  question  of  guilt 
out  of  the  realm  of  evidence,  and  place  it  in 
the  realm  of  law.  In  every  criminal  trial 
the  state  in  the  Indictment  makes  an  affir- 
mation of  guilt  This  affirmation  Is  denied  by 
the  defendant's  plea  of  not  guilty,  and  tbe 
question  from  the  plea  to  the  verdict  Is  one 
of  fact  Whether  this  affirmative  allegation 
of  the  state  is  proved  beyond  a  reasonable 
doubt,  whether  an  affirmative  fact  to  be 
proved  by  the  state,  or  an  explanation  of  an 
affirmative  fact  proved  by  the  state,  to  be 
made  by  tbe  defendant  because  the  defend- 
ant only,  as  in  the  case  of  the  possession  of 
stolen  property,  can  make  tbe  explanation, 
the  standard  demanded  is  proof  of  every 
fact  necessary  to  establish  guilt  beyond  a 
reasonable  doubt  Mental  unrest  is  the  goal 
at  which  the  defendant  can  safely  stop,  but 
beyond  which  the  state  must  go.  Beasonable 
doubt  is  the  Gulf  Stream  of  the  criminal 
law.     It    flows    from    the    beginning,    and 
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throogrhont  the  trial.  It  tempers  every  fact 
or  inference  and  every  rule  of  evidence  with 
the  soft  touch  of  mercy.  In  no  criminal 
case,  however  strong  the  facts  from  which 
guilt  may  be  inferred,  can  the  Judge  tell  the 
jury  that  the  law  considers  such  facts  suffi- 
cient to  justify  the  assumption  of  guilt 

We  do  not  deem  it  necessary  to  decide  the 
other  questions  made  in  the  motion  for  a 
new  trial. 

Judgment  reversed. 


(3  Oa.  Apik  68S) 

BRANAN  V.  WARFIBLD  &  LBB.  (No.  867.) 
(Ck>art  of  Appeals  of  Georgia.  Feb.  11,  1908.) 
1  EviDBNCK  —  Pabol  Bvidenck  —  Wbitten 

COT^TRACT. 

An  entirely  different  contract  from  that 
evidenced  by  a  writing  cannot  be  pleaded  or 
proved  by  parol  as  a  substitute  for  that  em- 
bodied in  such  writing.  Civ.  Code  1895,  (  5201. 
[Ed.  Note.—For  cases  In  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1756.] 

2.  Fraud— FAiiss  Statement. 

A  false  statement  is  not  fraadulent  when 
there  is  no  reason  why  the  statement  should  be 
believed  and  acted  upon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  23,  lj>aud,  H  17-23.J 

8.  fi^iDENCE— Pabol  Bvidencb— Fbaud. 

That  a  defendant,  with  full  opportunity  to 
read  a  mortgage  note  about  to  be  executed  by 
him, -signed  it  without  reading,  and  that  it  did 
not  contain 'the  contract  as  made,  is  no  ground 
for  the  introduction  of  parol  evidence  to  vary 
its  terms,  and  pleas  dependent  entirely  npon 
SQcb  evidence  were  properly  stricken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  20,  Evidence,  fi  20ia] 

(Syllabus  by  the  Court) 

Error  from  Superior  Conrt,  Wilkinson 
Connty ;  H.  G.  Iiewis,  Judge. 

Ttlal  of  illegality  between  Warfleld  & 
Lee  and  O.  F.  Branau.  From  the  judgment, 
claimant  Branan  brings  error.    Affirmed. 

Lindsey  dt  Carswell,  for  plaintiff  in  error. 
F.  Chambers  &  Son,  for  defendant  in  error. 

RUSSELL,  J.  Warfleld  &  Lee  brought  suit 
by  attachment  for  the  recovery  of  the  pur- 
chase price  of  two  mules,  and  also  foreclosed 
a  mortgage  on  certain  personal  property  exe- 
cuted to  secure  the  same.  The  cases  were 
carried  by  appeal  to  the  superior  court,  and 
there,  with  consent  of  counsel,  the  two  cases 
were  consolidated.  The  defendant's  pleas 
were  stricken  by  the  court  and  an  amendment 
offered  by  him  was  disallowed,  and  error  is 
assigned  on  these  rulings. 

1.  The  defendant,  by  affidavit  of  illegality 
to  the  mortgage  fl.  fa.  and  by  way  of  answer 
to  the  declaration  in  attachment,  pleaded 
failure  of  consideration,  rescission,  and  that 
the  note  should  only  have  been  $350,  instead 
of  $390,  the  "note  being  signed  through  a  mis- 
apprehension, as  the  price  agreed  upon  was 
1185  and  $165  for  said  mules."  The  amend- 
ment offered  to  the  plea  was  as  follows:  "De- 
fendant further  alleges  that  said  note  was 
signed  through  the  fraud  practiced  on  de- 


fendant by  W.  G.  Lee  as  a  member  of  the 
firm  of  Warfleld  &  Lee.  The  said  Lee  repre- 
sented to  defendant  that  said  note  was  for 
the  sum  of  $350,  and  that  the  health  and 
soundness  of  said  mules  were  guaranteed. 
It  was  at  night  when  the  note  was  signed, 
and  defendant  signed  the  same  through  the 
representations  of  said  Lee,  a  member  of  the 
firm  of  Warfleld  &  Lee,  which  representations 
were  untrue."  The  copy  of  the  mortgage 
note  attached  to  the  declaration,  as  well  as 
to  the  mortgage  foredoeure,  contained  the 
following  condition,  following  the  description 
of  the  mules  sold:  "It  is  expressly  understood 
that  the  said  Warfleld  &  Lee  does  not  warrant 
the  health  of  said  animals.'*  The  court  did 
not  err  in  striking  the  pleas,  nor  In  disallow- 
ing the  amendment  offered  thereto.  Neither 
the  pleas  nor  the  amendment  could  be  sus- 
tained without  the  admission  of  parol  evi- 
dence absolutely  at  variance  with  and  con- 
tradictory of  the  terms  of  the  written  con- 
tract Parol  evidence  is  admissible  to  ex- 
plain an  ambiguity,  and  to  show  the  true 
consideration  of  a  contract  to  be  different 
from  that  stated  therein,  or  it  may  be  shown 
by  parol  that  the  written  contract  was  sub- 
sequently modified  or  abrogated,  but  It  is 
fundamental  that  an  entirely  different  con- 
tract from  that  evidenced  by  the  writing  can- 
not be  pleaded  or  proved  by  parol  as  a  sub- 
stitute for  that  embodied  in  the  writing.  To 
this  effect  the  decisions  are  numerous. 

2.  Another  exception  to  the  rule  Is  recog- 
nized where  the  contract  was  obtained 
through  fraud  or  its  execution  was  the  result 
of  fraud,  accident,  or  mistake.  In  such  a 
case  such  fact  may  be  pleaded,  and  may  be 
proved  by  parol  in  avoidance  of  the  contract 
Our  Code  declares  that  fraud  voids  all  con- 
tracts. The  allegations  of  the  defendant  in 
his  pleadings,  however,  were  insufficient  to 
raise  this  issue.  The  case  of  Ham  v.  Parker- 
son,  68  Ga.  830,  which  is  relied  upon  by  coun- 
sel for  plaintiff  in  error,  Is  not  in  point  and 
has  never  been  construed  as  overruling  a  long 
line  of  decisions  in  which  it  has  been  held 
that  one  cannot  claim  to  have  been  defrauded 
by  another  as  to  the  contents  of  an  instrument 
which  he  had  every  opportunity  to  read  and 
examine,  where  he  neglected  to  avail  himself 
of  that  opportunity,  even  though  the  c^poslte 
party  may  have  made  a  false  statement  as  to 
the  contents  of  the  instrument  if  there  was 
no  reason  why  the  one  party  should  repose 
special  trust  and  confidence  in  the  other.  The 
case  of  Ham  v.  Parkerson,  supra,  was  one  of 
mutual  mistake,  as  the  defendant  in  fl.  fa.  was 
about  to  obtain  an  exemption  and  a  forth- 
coming bond,  and  the  constable  agreed  to  ac- 
cept and  thought  he  had  accepted,  a  forth- 
coming bond,  and  did  not  know  until  after- 
words that  the  bond  taken  was  not  a  forth- 
coming bond,  a  volunteer  scrivenei^  having 
drawn  it  for  the  parties,  and,  without  the 
knowledge  of  either,  made  it  a  bond  condition- 
ed to  pay  the  fl.  fa.  Equity  stood  ready  to 
relieve  from  this  mutual  mistake.    But  nel- 
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ther  equity  nor  law  lends  itself  to  relieve  one 
trom  the  results  of  gross  negligence.  Taking 
the  allegations  of  the  defendant's  answer  as 
true,  no  legal  fraud  was  perpetrated  by  Lee 
upon  the  defendant.  Regardless  of  what  Lee 
may  have  said  (there  being  no  reason  appar- 
ent why  he  should  repose  unusual  trust  and 
confidence  in  Lee's  statement)  as  to  the  health 
and  soundness  of  the  mules  or  as  to  the 
amount  of  the  note,  the  defendant  had  the 
right  and  opportunity  to  read  and  inspect 
the  paper  before  signing  it,  and  it  was  his  du- 
ty to  himself  to  have  done  so.  The  case 
would,  of  course,  be  different  if  he  could  not 
read,  but  this  fact  is  not  pleaded.  His  plead- 
ings are  to  be  most  strongly  construed  against 
him;  and  therefore,  in  the  absence  of  an  al- 
legation that  he  could  not  read,  it  is  to  be 
presumed  that  he  is  able  to  read.  Where 
fraud,  in  the  execution  of  an  instrument,  is 
properly  alleged,  the  way  Is  paved  for  the  ad- 
mission of  parol  testimony,  but  the  judge  did 
not  err  in  holding  that  fraud  was  not  so 
charged  in  this  case  as  to  render  parol  evi- 
dence of  the  contract,  at  Variance  with  the 
terms  of  the  mortgage  note,  permissible.  The 
present  case  is  practically  identical  with  the 
case  of  Bostwick  v.  Duncan,  60  Ga.  384,  in 
which  Chief  Justice  Warner,  delivering  the 
opinion  of  the  court,  said :  ''If  the  defendant 
chose  to  believe  that  person,  whoever  he  was, 
as  to  what  the  note  contained  without  reading 
it,  he  has  no  one  to  blame  but  himself,  if,  in 
fact,  that  person  did  make  any  representa- 
tions as  to  the  contents  of  the  note  at  the  time 
he  presented  it  to  the  defendant  for  his  sig- 
nature. It  Is  not  the  duty  or  business  of  the 
courts  to  relieve  parties  from  their  gross  neg- 
ligence in  making  their  contracts.  Besides, 
In  these  days  of  hard  swearing,  when  every 
man  is  a  competent  witness  to  swear  for  him- 
self in  his  own  case,  the  rule  that  parol  evi- 
dence is  not  admissible  to  vary  or  contradict 
written  contracts  should  not  be  relaxed."  In 
Jossey  V.  Ga.  Sou.  By.  Co.,  109  Ga.  446,  84  S. 
HJ.  667,  it  was  held  that  "one  who  executes 
and  delivers  a  promissory  note  without  read* 
Ing  or  knowing  its  contents  cannot  avoid  lia- 
bility thereon  because  he  acted  Ignorantly, 
without  showing  some  justification  of  his  ig- 
norance, either  by  his  inability  to  read  or  by 
some  misleading  device  or  contrivance  amount- 
ing to  fraud  on  the  part  of  the  person  with 
whom  he  was  dealing."  To  the  same  effect 
decisions  well-nigh  Innumerable  might  tiedted. 
Judgment  affirmed. 


(3  Oa.  App.  664) 

CBOCKETT  BROS,  et  «1.  v.  SIBLBY  et  al. 

(No.  648.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1908.) 

1.  Tbcspass— Actions— iNSTBUcnoNS. 

In  a  suit  to  recover  damages  for  willful 
trespass  in  cutting  timber,  where  the  trespass 
was  not  denied,  but  was  claimed  to  have  been 
unintentional,  section  3918  of  the  Civil  Ck)de  of 
1895,  giving  the  measure  of  damages  applicable 
to  the  two  classes  of  trespass,  was  properly 
given  in  charge. 


2.  Sams— BATzncATioH. 

Where  a  willful  trespass  Is  committed  bsF 
an  agent,  and  there  is  evidence  that  it  was 
either  commanded  or  assented  to  by  the  princi- 
pal, section  3031  of  the  ClvU  Ck>de  of  1895.  on 
the  ratification  of  torts,  is  applicable  to  the  i»- 
sues.  It  was  not  error  for  the  court.  In  giving 
in  charge  to  the  jury  the  language  of  this  sec- 
tion, to  add,  after  the  words  '*by  his  conmiand 
or  assented  to  by  him,"  the  words  "or  ratifies 
it."  A  tort  for  one's  benefit  may  be  ratified; 
the  ratifier  becoming  liable  as  if  he  had  com- 
manded it.    Civ.  Code  1895,  fi  3820. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  fi  624.] 

8.  Samk. 

Where  a  trespass  committed  by  an  agent 
for  his  principal  is  not  denied,  but  is  claimed  to 
have  been  unmtentional,  it  is  proper  to  instruct 
the  ju^  on  this  issue  that  "the  principal  is 
bound  for  the  care,  diligence,  and  fiaelity  of  his 
agent  in  his  business."-   Civ.  Code,  18H95,  fi  3029l 

4.  Writ  of  Error  —  Hasbojess  Bbrob  — Ad- 
mission OF  Evidence. 

Where  the  fact  of  trespass  is  admitted,  it 
is  not  material  error  to  admit  hearsay  testimony 
as  to  the  location  of  the  landmarks  of  the  land 
lot  upon  which  the  trespass  was  committed. 

,[Ed«  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  |§  4153-4160.] 

5.  Same— Beview— Questions  of  Fact. 

There  being  conflict  in  the  evidence  as  to 
the  value  of  the  timber  cut,  as  well  as  in  vs> 
gard  to  whether  the  cutting  was  willful  or  un- 
mtentional. this  court  cannot  interfere  with  ths 
verdict  approved  by  the  trial  judge. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Polk  County';  F. 
A.  Irwin,  Judge. 

Action  between  Crockett  Bros,  and  others 
and  R.  P.  Sibley  and  others,  executora  From 
the  Judgment,  Crockett  Bros,  and  others 
bring  error.     Affirmed. 

Mundy  &  Mundy,  for  plaintifto  in 
Jno.  K.  Davis,  for  defendants  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(8  Cku  App.  G07) 
SHAW  V.  STATE.    (No.  945.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  190a) 

1.  Intoxicating  ZiiQUoas  —  Iixbqai.  Sai.e  — 
Evidence. 

To  relieve  one,  who  in  a  prohibition  county 
has  accepted  money  and  shortly  afterwards  has 
delivered  whisky  or  other  intoxicating  liquor  to 
another  in  return  therefor,  from  the  presump- 
tion that  he  is  the  seller,  the  fact  of  his  agency 
for  the  buyer  and  of  his  lack  of  complicity  in 
the  selling  must  be  shown.  Where  the  evidence 
for  the  state  shows  that  one  who  is  accused  of 
unlawfully  selling  intoxicating  liquor  was  the 
agent  of  the  buyer  to  bring  the  whisky  from  a 
designated  person  disclosed  in  the  evidence,  a 
verdict  of  guilty  is  unauthorized. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicathig  Liquors,  §§  275,  27a] 

2.  Same. 

The  evidence  in  this  case  totally  failing  to 
show  that  the  accused  either  sold  or  solicited 
orders  for  the  sale  of  whisky,  the  verdict  of 
guilty  was,  for  lack  of  evidence,  contrary  to  law. 
[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  Sfi  302-322.] 

(Syllabus  by  the  Court.) 
Error  from  City  Court  of  DalUm;  J.  A. 
Longley,  Judge. 
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Fred  Shaw  was  convicted  of  an  Illegal 
of  liquor,  and  brings  error.    Reversed. 

O.  G.  Glenn,  for  plaintiff  In  error.  Sam. 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  selling  intoxicating  liquor  In  violation 
of  the  law.  ]Sl8  motion  for  new  trial  was 
oTermled. 

The  exception  taken  is  that  the  verdict  is 
contrary  to  law,  because  it  is  without  evi- 
dence to  support  it  The  position  taken  by 
counsel  for  the  state  is  that  the  defendant 
was  shown  to  be  guilty  because  in  a  prohibi- 
tion county,  where  one  receives  money  and 
shortly  thereafter  delivers  whisky  to  the 
party  from  whom  the  money  was  received, 
the  onus  is  placed  on  the  defendant  of  ex- 
plaining where,  how,  and  from  whom  he  got 
the*  liquor.  The  cases  of  Grant  v.  State,  87 
Ga.  265,  18  S.  E.  554,  White  v.  State,  03 
Ga.  47,  19  S.  E.  49,  and  Mack  v.  State,  116 
Ga.  546,  42  S.  E.  776,  are  cited  in  support  of 
this  position.  The  case  of  Paschal  v.  State, 
84  Ga.  826,  10  S.  E.  821,  might  also  have 
been  cited,  as  well  as  other  authorities  upon 
the  same  point  It  is  settled  that,  where 
there  has  apparently  been  a  sale  of  intoxicat- 
ing liquor  in  violation  of  law,  the  real  seller, 
if  there  be  any  other  besides  the  person  who 
took  the  money,  can  be  more  easily  disclosed 
by  that  person  than  by  any  one  else;  and 
for  this  reason  the  rule  of  evidence  announc- 
ed in  the  cases  above  cited  is  sound.  But  this 
rule  does  not  apply  where  the  actual  seller 
la  a  person  other  than  the  accused.  In  such 
a  case  there  has  been  simply  a  failure  on  the 
part  of  the  state  to  make  out  its  case. 

The  entire  testimony  on  the  part  of  the 
state  in  this  case  Is  as  follows:  TOm  Na- 
tions testified:  "It  happened  this  way;  I 
never  bought  any  whisky  from  Fred.  I  had 
bought  whisky  before  from  Alex,  who  lived 
in  a  little  house  Just  across  the  street  from 
the  livery  stable.  He  [Alex]  told  me  that 
when  I  wjk^ited  whisky,  for  me  not  to  come 
after  it,  but  that  I  must  send  some  one  else 
for  It ;  his  reason  being  that  they  would  catch 
np  with  us  about  it  That  was  what  Alex 
told  me  to  do.  On  the  day  that  I  got  the 
whisky  I  was  down  at  Mr.  Tom  Bryant's  liv- 
ery stable.  Several  of  us  were  together.  I 
gave  Fred  the  money,  and  told  him  to  go  to 
Alex  and  get  the  whisky  for  me.  I  gave  him 
the  money  before  he  left  He  was  gone  about 
five  or  ten  minutes,  when  he  came  back  and 
handed  the  whisky  to  me.  That's  all  there 
is  about  it  This  was  in  Whitfield  county." 
It  was  incumbent  upon  the  state  to  make 
out  its  case,  and  in  the  present  Instance  all 
that  appears  Is  that  the  state's  witness,  under 
a  previous  arrangement  with  one  Alex  Shaw 
to  get  the  whisky,  procured  it  So  far  as 
appears  from  the  evidence  and  all  reasonable 
deductions  and  inferences  from  It,  the  de- 
fendant did  exactly  as  he  was  told  to  do, 
and,  being  told  by  the  buyer  who  to  get  it 


from  (and  the  buyer  had  purchased  several 
times  before  from  Alex  Shaw),  the  defend- 
ant was  the  declared  agent  of  the  buyer,  and 
not  the  seller,  and  the  real  seller  was  dis- 
closed by  the  state's  own  testimony.  This 
case,  upon  its  facts,  is  controlled  by  the  de- 
cisions In  Ounningham  v.  State,  105  Ga.  676, 
31  S.  B.  585,  and  Williams  v.  State,  107  Ga. 
693,  83  S.  E.  641. 
Judgment  reversed. 


(3  Ga.  App.  614) 

CITY  OF  ATLANTA  v.  HAYES.     (No.  684.) 

(Court  of  Appeals  of  Georgia.    Teb.  14,  1908.) 

L  Appkal  —  GONSTinmoNAL  Questions— 
Oebtification  to  Supbemb  Ooubt. 

No  constitutional  question,  such  as  to  re- 
quire certification  to  the  Supreme  Court,  is 
presented  in  the  record.  Hayes  v.  City  of  At- 
lanta, 1  Ga.  Add.  28,  57  S.  B.  1087;  Ander- 
son V.  State,  2  Ga.  App.  — ,  58  S.  E.  401,  and 
cases  cited. 

2.. Same—Law  of  the  Case. 

Many  of  the  points  made  in  the  present 
record  were  decided  adversely  to  the  plaintiff 
In  error  when  this  case  was  previously  before 
this  court  See  Hayes  v.  City  of  Atlanta,  supra. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  8,  Appeal  and  Error,  Sf  4358-4368.] 

8.  Same—Assignments  of  Ebbob. 

The  assignments  of  error  as  to  the  admis- 
sion or  exclusion  of  testimony  are,  under  repeat- 
ed rulings  of  this  court  and  of  the  Supreme 
Ck>urt,  insufficient  to  raise  any  question  for  de- 
termination. See  Spence  v.  Morrow,  128  Ga. 
722,  58  S.  B.  856;  McFarland  v.  JDarien  & 
Western  R.  Ck)..  127  Ga.  07.  56  S.  B.  74  (3] 
Yates  V.  State,  127  Ga.  813,  56  S.  B.  1017  (2j 
Barker  v.  State,  1  Ga.  App.  286,  57  S.  B.  98C  . 
People's  National  Banlc  v.  Haralson,  I'Ga.  App. 
812.  57  S.  B.  901. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  |§  301O-3012.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  W.  T.  Hayes  against  the  city  of 
Atlanta.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Mayson  &  Hill,  ifor  plaintiff  In  error.  John 
A.  Boykln,  for  defendant  In  error. 

PER  CURIAM.     Judgment  affirmed. 


(8  Ga.  App.  613) 
EQUITABLE   LOAN  &   SECURITY  OO.  v. 
NICHOLSON.     (No.  657.) 

(Court  of  Appeals  of  Georgia.    Feb.  14,  1908.) 

APPBAIy— RiVIBW— OONFLTCnNO  EVIDENCE. 

The  case  rested  wholly  upon  an  issue  of 
fact,  as  to  which  there  was  evidence  pro  and 
con.  No  materia]  error  of  law  appears,  and  the 
verdict  approved  by  the  trial  jnoge  will  not  be 
disturbed. 

*  [Ed.  Note.— For  cases  in  point  see  Ont.  Dig. 
vol.  8,  Appeal  and  Ehrror,  {§  3085-3937,  804&- 
3950.] 

(Syllabus  by  the  Court.) 

Error  from  City  Oonrt  of  Atlanta;   A.  B. 
Calhoun,  Jndge. 
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Action  between  the  Equitable  Loan  &  Se- 
curity Company  and  W.  P.  Nicholson.  From 
the  judgment,  the  security  company  4>ring8  er^ 
ror.    Affirmed. 

John  A.  Boykin,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smith,  for  defendant  in 
error. 

POWELI4  J-    Judgment  affirmed* 


(3  Qa.  App.  669) 

HOWARD  T.  STATE.     (No.  936.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  1908.) 

Obiminal  Law— Evidence— Venue. 

As  to  the  venue,  this  case  is  controlled  by 
Williams  v.  State,  105  Ga.  743,  31  S.  El  749. 
(Syllabua  by  the  Court) 

Error  from  City  Court  of  Dalton;  J.  A. 
Longley,  Judge. 

Harry  Howard  was  convicted  of  larceny 
from  a  railway  car,  and  brings  error.  Re- 
versed. 

M.  a  Tarver,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Gen.,  and  W.  O.  Biartln,  for 
the  State. 

POWELL,  J.  The  indictment  contained 
two  counts;  the  first  charging  larceny  from 
a  railway  car,  and  the  second  simple  larceny. 
On  the  trial  the  state  abandoned  the  second 
count  and  insisted  upon  the  first  alone  The 
goods  stolen  were  taken  from  a  railway  car 
that  left  Chattanooga,  Tenn.,  one  night,  and 
arrived  at  Cartersville,  In  Bartow  county, 
the  next,  morning.  On  the  next  day  the  de- 
fendant was  found  in  possession  of  a  portion 
of  the  stolen  goods  at  Dalton,  in  Whitfield 
county,  between  Chattanooga  and  Carters- 
ville. The  proof  was  that  the  car  left  Chat- 
tanooga sealed,  and  was  found  at  Carters- 
vine  the  next  morning  with  the  seals  broken. 
The  goods  were  then  for  the  first  time  missed. 

In  our  own  minds  we  have  no  doubt  of  the 
defendant's  criminal  complicity  In  the  lar- 
ceny ;  but,  under  the  decision  in  Williams  v. 
State,  105  Ga.  743,  31  S.  E.  749,  there  was 
no  sufficient  proof  of  the  venue  as  to  the 
compound  offense  of  stealing  from  a  rail- 
road car.  If  the  conviction  had  been  on  the 
count  charging  simple  larceny,  we  would 
have  upheld  It  as  against  the  contention 
tliat  the  venue  was  not  shown,  because  the 
thief  may  be  Indicted  in  any  county  into 
which  he  takes  the  stolen  goods-;  nor  would 
the  fact  that  he  had  obtained  them  by  bur- 
glary, or  by  entering  a  railroad  car,  prevent 
his  conviction  of  simple  larceny.  While, 
under  the  decision  of  the  Supreme  Court  in 
Lee  V.  State,  64  Ga.  203,  37  Am.  Rep.  67,  if 
the  goods  were  actually  stolen  before  the 
car  left  Tennessee,  a  conviction  could  not  be 
sustained  for  the  mere  bringing  of  them  into 
a  county  In  this  state,  still  there  is  nothing  in 
the  record  to  Justify  the  finding  that  they 
were,  stolen  In  Tennessee. 

Qniere  were  some   minor   Inaccuracies   In 


the  charge ;  but  we  will  not  deal  with  tbese, 
as  they  are  not  likely  to  be  repeated  on  an- 
other trial. 
Judgment  reversed. 


(3  Ga.  App.  610 
NEW    ENGLAND    JEWELRY    CO.    T.    OX- 

FORD  BOOK  &  BIBLE  CO.    (No.  897.) 
(Court  of  Appeals  of  Georgia.    Feb.  14^  IOOSl) 
Cbbtiokabi  —  New   Tbiai.  —  Dbfai7I.t    Jxtdq- 

MENT. 

This  case  falls  witbiD  the  spirit  of  the  ded- 
fiion  in  0*Donovan  v.  Ocean  Steamship  Co.,  1 
Ga.  App.  190,  57  S.  E.  982. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  Hill  <3oiiii> 

ty;   U.  V.  Whipple,  Judge. 

Action  on  account  by  the  New  IBinglBnd 
Jewelry  Company  against  the  Oxford  Book 
&  Bible  Company.  Judgment  by  default  for 
plaintiff.  Defendant  at  same  term,  and  after 
Judgment,  filed  plea,  answer,  and  demurrei; 
which  were  stridden  on  motion.  Upon  cer- 
tiorari the  superior  court  ordered  a  new  trial, 
and  plaintiff  brings  error.    Affirmed. 

W.  H.  Home  and  McDonald  &  Qulncey,  for 
plaintiff  in  error.  O.  H.  Elkins,  for  defend- 
ant In  error. 

POWELU  X    Judgment  affirmed. 

.     (8  Oa.  App.  fiSS) 

RANDALL  T.  STATE.    (No.  925.) 
(CJourt  of  Appeals  of  Georgia.    Feb.  14,  190S.) 

1.  CBTMINAL   Law— APPBAIyEVIDENCB. 

The  evidence  fully  sustains  the  Terdict. 
f.  Same— iNSTBUcnoNS. 

There  is  no  error  in  the  charge  of  the  ocMixt 
as  to  the  corroboration  necessary  to  support  tbs 
testimony  of  an  accomplice. 
3.  Sams. 

In  the  absence  of  a  written  reqnest,  tht 
failure  of  the  judge  to  charge  the  Jury  that  *^h6 
taw  presumes  every  fire  to  be  accidental  nntU 
the  contra rv  appears,  where  a  man  is  charged 
with  the  ofifense  of  arson,**  is  not  reversible  er- 
ror. Ef^pecially  is  this  true  where  the  arscm  is 
proved  by  direct  testimony. 

[Ed.  Note.— For  cases  in  point  s«|'  Cent.  Dig. 
vol.  14,  (Mminal  Law,  §§  824-«2&l 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Houston  Coun- 
ty;  W.  H.  Felton,  Jr.,  Judge. 

Ben  Randall  was  convicted  of  arson,  and 
brings  error.    Affirmed. 

John  R.  Cooper,  for  plaintiff  In  ^ror. 
Wm.  Brunson,  Sol.  Gen.,  for  tbe  Stata 

POWELL^  J.    Judgment  aflOrmed. 


(S  Oa.  App.  6S$) 

WINN  ▼.  INGRAM. 

INGRAM  T.  WINN. 

(Nos.  804,  805.) 

(Court  of  Appeals  of  Georgia.    Feb.  14.  190a) 

CKBTTOBAKI  —  INTBBEST  TO    MaIITTAIR  —  DlS- 

TBEss  Warrant— Replevy  Bond. 

Principal  and  surety  upon  a  replevy  bond  to 
a  distress  warrant  proceeding  are  joint  obUgorSi 
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Ab  to  tbe  plaintHTs  right  to  reoorer  apon  tho 
distress  warnrnt  the  surety  has  no  coDtroversj 
with  the  plaintiff  severable  from  that  of  his  prin- 
cipal; hence  the  surety  cannot,  without  joininfc 
his  principal,  maintain  certiorari  to  correct  al- 
leged errors  upon  the  trial,  which  has  resulted 
In  a  judgment  against  the  defendant,  and  there- 
fore also  againat  his  surety.  Harwell  v.  Mar- 
shall, 125  Ga.  4ril,  452,  54  8.  E.  03  (2) ;  Wald- 
rop  y.  Wolff,  114  Ga.  630,  620,  40  S.  B.  830  (7) : 
Clark  Y.  Blalock,  114  Ga.  809,  40  S.  E.  2?8: 
Norris  y.  Pollard,  75  Ga.  85a  Civ.  Code  1895, 
f  4461,  is  not  applicable  to  certiorari  cases,  but 
applies  to  appeals  only. 

(Syllabus  by  the  Court) 

Brror  from  Superior  Ck)art,  Houston  Ck>un« 
ty ;  W.  H.  Felton,  Jr.,  Judge. 

Action  between  G.  W.  Winn  and  J.  T.  In* 
gram.  From  the  judgment,  Winn  brings  er- 
ror, and  Ingram  assigns  cross-error.  ReYers* 
ed  on  crosa-blU  of  exceptions,  and  main  bill 
dismissed. 

H.  A.. Mathews,  for  plaintiff  hi  error.  G. 
B.  Brunson,  for  defendant  in  error. 

POWELL,  J.  Judgment  reYersed  on  the 
cross-bill  of  exceptions:    Main  bill  dismissed. 


(3  Ga.  App.  063) 

WRIGHT  Y.  STATE.     (No.  944.) 
(Goort  of  Appeals  of  Georgia.    Feb.  14,  1908.) 

1.  Writ  of  Errob— Record— Bmef  or  Eyi- 

DIN  CE— SUFFICIENCT. 

None  of  the  assignments  of  error  made  in 
the  motion  for  a  new  trial  can  be  intelligently 
considered  or  determined  without  reference  to 
the  eYidence,  and  there  is  no  brief  of  the  evi- 
dence as  required  by  the  statute  and  the  re- 
peated decisions  of  the  Supreme  Court  and  of 
this  court  Hirsch  &  Co.  y.  Dozier  Lumber  Co., 
2  Ga.  App.  520,  58  S.  E.  786,  and  citations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
YoL  8»  Appeal  and  Error,  H  2607-2610.] 

2.  Save. 

What  purports  to  be  a  brief  of  the  eYi- 
dence seems  to  be  merely  a  transcript  of  the 
stenographer'a  notes,  extensively  interspersed 
with  objections  to  testimony,  statements  and  ar- 
guments of  counsel,  and  colloquies  between 
court  and  counsel,  and  between  counsel,  none  of 
which  should  properly  find  place  in  a  brief  of 
evidence.  Hathcock  y.  McGouirk,  119  Ga.  980, 
47  S.  B.  56a;  Culver  y.  SUver,  113  Ga.  1142, 
89  8.  E.  472. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §1  2607-2610.] 

8.  Same— Questions  Presented  foe  Review 

—Consideration  or  Evidence. 

This  court  cannot  undertake  to  eo  through 
a  mass  of  immaterial  matter  and  pick  out  that 
which  is  material,  and  will  not  undertake  to 
"pass  upon  assignments  of  error  reauiring  a 
consideration  of  evidence,'*  where  the  docu- 
ment in  the  record  purporting  to  be  a  brief  of 
the  evidence  is  in  the  condition  described  in  the 
preceding  headnotes.  Carmichael  v.  State,  111 
Ga.  653,  36  S.  B.  872. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  2607-2610.] 

(Syllabus  by  the  Court) 

Error  from  City  Oonrt  of  Savannah;  T.  M. 
Norwood,  Judge. 

Alonzo  Wright  was  convicted  of  a  crime, 
and  he  brings  error.   Affirmed, 


W.  B.  StnbbB  and  Ralford  FRlligant,  for 
plaintifl  In  error.  W.  W.  Osborne,  SoL  Geo., 
and  W.  W.  Gordon,  Jr.,  for  the  State. 

HILI^  GL  J.   Judgment  affirmed. 


(8  Ga.  App.  664) 

PINSON  Y.  STATE.    (No.  955.) 

(Court  of  Appeals  of  Georgia.    Feb,  14,  190a) 

Bastabds  ^  BoNPS  —  Chabaoteb  Requibsd  — 
Vabiauck. 

For  a  material  variation  between  the  alle- 
gations of  the  accusation  and  the  nature  of  the 
proof  as  to  the  character  of  the  bond  required 
of  the  putative  father  of  a  bastard,  the  court 
should  nave  granted  a  new  trial.  Childers  v. 
State,  8  Ga.  App.  — ,  60  S.  B.  128. 
(Syllabus  by  the  (»urt) 

Error  from  City  Court  of  Newnan;  A.  D. 
Freeman,  Judge. 

Ted  Plnson  was  convicted  of  crime,  and 
brings  error.    Reversed. 

A.  H.  Freeman,  for  plaintiff  in  error.  W. 
L.  Stallings,  SoU  for  the  State. 

PEB  (3IJBIAM.    Judgment  reversed. 


(8  Ga.  App.  568) 
JAMES  V.  8ASSER  et  al.     (No.  824.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,  1908.) 

IKFANOY— Note  of  Infai^p— Liabilitt. 

An  Infant  who  by  tbe  permission  of  his 
parent  is  engaged  in  the  business  of  farming, 
may  lawfully  contract  for  fertilisers  to  be  used 
on  bis  farm;  but  if  an  infant  and  an  adult 
havina  separate  farms  buy,  upon  joint  note,  a 
quantity  of  fertilizers,  some  of  which  is  to  be 
used  on  the  farm  of  one  of  them  and  some  on. 
that  of  the  other,  and  the  minor  pays  for  the 
portion  used  on  his  farm,  he  cannot  be  held  to 
further  liability  on  the  note. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Infants,  fi  128.] 

(Syllabus  by  the  Court) 

Eh-ror  from  Superior  Court,  Early  County ; 
W.  C.  Worrill,  Judge. 

Action  by  D.  W.  James  against  D.  W.  Sasa- 
er,  Jr.,  and  others.  From  a  judgment  direct- 
ing a  verdict  against  Sasser,  Sr.,  but  holding 
Sasser,  Jr.,  not  liable,  plaintiff  brings  error. 
Affirmed. 

Sasser,  Sr.,  and  his  son,  Sasser,  Jr.,  exe- 
cuted a  joint  note  to  James  for  guano.  Sas- 
ser, Jr.,  was  a  minor,  but  by  the  consent  of 
his  parent  he  engaged  in  the  business  of 
farming.  The  fkrms  of  father  and  son  were 
entirely  separate.  They  bought  of  James 
enough  fertilizers  for  both  farms,  and  exe- 
cuted a  joint  note;  but  James'  agent  knew 
at  that  time  that  it  was  to  be  used  separate- 
ly by  them,  and  that  neither  of  the  parties 
had  any  direct  Interest  in  the  farm  of  the 
other.  Sasser,  Jr.,  paid  for  all  the  guano 
used  on  his  farm,  but  his  father  did  not  pay 
for  his  part  James  brought  suit  upon  the 
note.  Sasser,  Jr.,  pleaded  infancy.  The 
above  facts,  undisputed,  appeared,  and  the 
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Judge  directed  a  rerdlct  f^r  the  amount  re- 
maining due  against  Sasser,  Sr.,  only,  there- 
by holding  Sasser,  Jr.,  not  liable.  James 
brings  error. 

Pottle  &  Glessner,  for  plaintiff  In  error, 
H.  M.  Calhoun,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Under  Civ.  Code  1805,  $  3650,  in 
order  to  hold  an  infant  upon  a  contract  not 
made  for  necessaries,  it  must  appear  (1)  that 
he  was  practicing  a  profession,  or  trade,  or 
was  engaged  in  a  business;  (2)  that  he  had 
the  permission  of  his  parent,  of  his  guard- 
Ian,  or  of  the  law  to  pursue  that  occupation; 
(8)  and,  also,  that  the  contract  was  connect- 
ed with  that  profession,  trade,  or  business. 
The  burden  of  proving  the  existence  of  all 
these  conditions  rests  upon  the  party  assert- 
ing the  validity  of  the  contract  A  contract 
of  guaranty  or  suretyship  Is  not  within  the 
scope  of  any  ordinary  business.  In  a  Joint 
note  executed  by  two  persons  upon  consider- 
ations moving  separately  to  each  of  them* 
each  obligor  is  substantially  a  surety  or 
guarantor  for  the  other  as  to  that  portion  of 
the  note  representing  the  consideration  not 
received  by  himself.  Upon  such  a  note  it 
would  be  contrary  to  the  spirit  of  the  law 
that  the  infant  should  be  bound  in  so  far  as 
he  is  merely  a  surety  or  guarantor.  The 
plaintiff  in  error  says  that  the  Joint  note, 
being  an  entirety,  must  stand  or  fall  as  a 
whole.  This  may  be  true ;  but,  if  so.  It  falls 
as  a  whole,  not  stands.  Indeed,  there  is  re- 
spectable authority  for  saying  that  if '  an 
infant  and  an  adult  make  a  Joint  note  or 
contract,  it  being  voidable  as  to  the  infant, 
it  is  likewise  voidable  as  to  the  adult  Clark 
V.  Stanhope,  109  Ky.  521,  69  S.  W.  856.  At 
common  law  If  an  infant  and  an  adult  were 
sued  Jointly,  and  the  Infant  pleaded  his 
disability,  the  plaintiff  could  not  enter  a  no! 
pros  as  to  the  infant,  and  proceed  as  to  the 
adult,  but  his  case  was  nonsuited.  Although 
the  Infant's  contract  was  not  wholly  void, 
but  merely  voidable,  the  plaintiff  might  in 
such  cases  sue  the  adult  alone  on  the  con- 
tract, alleging  a  several,  and  not  a  Joint, 
promise.  See  Boyle  v.  Webster,  79  Eng.  0.  L. 
(17  Q.  B.)  950;  Chandler  v.  Parks,  8  Esp.  76; 
Jaffray  v.  Frebaln,  5  Esp.  46. 

It  is  unnecessary  for  us  to  decide  how  the 
plaintiff  might  have  proceeded  in  this  case 
If  the  Infant  had  not  paid  off  the  note  to 
the  extent  whereto  he  was  capable  of  creat- 
ing an  absolutely  binding  liability  against 
himself.  If  common  law  affords  no  adequate 
remedy  to  reach  such  cases,  equity  probably 
does.  But  this  case  now  presents  no  such 
difficulty.  The  Infant  has  paid  all  for  which 
either  law  or  equity  could  hold  him  liable, 
and  the  adult  makes  no  question  as  to  the 
manner  by  which  he  has  had  Judgment  ren- 
dered against  him  for  the  remainder  of  the 
note. 

Judgment  affirmed. 


(8  Oa.  App.  590} 
R  L.  DEARISO  &  00.  v.  hAWKENCB. 

(No.  833.) 
(Court  of  Appeals  of  Georgia.    Feb.  11,   1908.) 

L  Execution— CuoHs  bt  Thibo  Pebsoivs— 

Issue. 

The  issue  in  a  claim  case  is  whether  the 
property  was  subject  to  sale  under  the  plaln- 
tifTs  execution  at  the  date  of  the  filing  at  the 
claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  21,  Execution,  i  570.] 

2.  Same— Rights  of  Claimants. 

When  an  execution  is  levied  upon  property 
In  the  possession  of  the  defendant  in  fi.  £a.  and 
a  claim  is  filed,  the  burden  is  on  the  claimant 
to  show,  not  merely  thilt  the  title  is  not  or  was 
not  in  the  defendant,  or  that  for  some  other 
reason  the  property  is  not  or  was  not  subject  to 
levy  or  sale  under  the  execution,  but,  also^  that 
he  himself  at  the  date  the  claim  was  filed  had 
some  title  to  or  interest  in  the  property,  superi- 
or to  the  right  of  the  plaintiff  to  proceed  with 
the  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
YoL  21,  Execution,  fifi  543-^7,  672.] 

3.  Same— Pbopebtt  Subject  to  Execution— 
Interest  Under  Conditionai.  Sai^. 

Where  the  seller  of  property  takes  for  the 
purchase  money  a  note  reserving  the  title  as 
securitv  and  duly  records  it  the  holder  of  an 
execution  against  the  purchaser  cannot  law- 
fully cause  the  execution  to  be  levied  on  this 
property  until  he  pays  or  tenders  the 'seller  the 
amount  due  him,  although  the  purchaser  has  an 
equity  in  the  property  by  reason  of  havins  paid 
a  material  portion  of  the  purchase  price.  Nev- 
ertheless, if  the  execution  is  levied  upon  tlie 
property,  and  subsequently  to  the  levy  the  de- 
fendant in  fi.  fa.  returns  the  property  to  the 
seller,  with  an  agreement  that  he  shall  resell 
the  property  and  credit  the  proceeds  on  the 
note,  and  pursuant  to  the  agreement  the  prop- 
erty Is  resold,  the  purchaser  at  the  second  sale 
cannot  successfully  resist  the  progress  of  the 
execution  by  a  claim. 
(Syllabus  by  the  Court.) 

E}rror  from  City  Court  of  Asbbum;  IW.  A. 
Hawkins,' Judge. 

J.  Lawrence  filed  a  claim  to  a  mule  that 
had  been  previously  levied  on  by  R.  L.  ]:>earl> 
so  &  Co.  as  the  property  of  6ne  JohnsoiL 
From  a  judgment  for  claimant,  Deariao  & 
Oo.  brings  error.    Reversed. 

On  February  6,  1903,  Johnson  sold  a  mule 
to  Hobby,  the  defendant  in  fl.  fa.,  and  took 
a  purchase-money  note,  in  which  he  reaerred 
the  title  to  the  mule  until  the  note  was  paid 
This  instrument  was  duly  witnessed  and  re- 
corded. On  this  note  payments  were  made 
from  time  to  time  On  March  29,  1905,  I>ea- 
rlso  &  Co.  obtained  judgment  against  Hobby. 
On  April  4,  1905,  execution  was  issued  and 
duly  recorded.  On  March  9,  1906,  this  execu- 
tion was  levied  on  the  mule  above  referred 
to.  For  some  reason  the  property  was  not 
brought  to  sale  promptly,  and  in  the  fall  of 
1906  Hobby  let  Johnson  have  the  mul^  back, 
agreeing,  as  Jolmson  says  (and  for  the  pur- 
pose of  this  decision  we  will  take  this  to 
be  true,  being  the  most  favorable  theory  to 
the  defendant  in  error),  that  he  should  sell 
at  the  best  price  obtainable  and  credit  the 
proceeds  on  the  note.  Johnson  then  sold  the 
mule  to  Lawrence,  the  claimant,  for  $60,  and 


tJa.) 


HOLLAND  ▼.  WILLIAMa 


331 


credited  the  amount  on  the  note,  leaving  a 
small  balance  due.  On  June  4,  1907,  Law- 
rence filed  a  claim  to  the  property.  The 
court  adjudged  the  property  not  subject,  and 
the  plaintiff  in  fl.  fa.  brings  error. 

Polhill  &  Foy,  for  plaintiff  in  error.  John 
B.  Hutcheson,  for  defendant  in  error. 

POWBLL,  J.  (after  stating  the  fiicts  as 
above).  1.  The  issue  in  a  claim  case  is 
whether  the  property  was  or  was  not  subject 
to  sale  under  the  plaintiff's  execution  at  the 
time  the  claim  was  filed;  the  commencement 
of  the  case  being  not  the  levy,  but  the  in- 
terposition of  the  claim.  One  who  might 
have  successfully  claimed  the  property  at 
the  date  of  the  levy,  but  who  has  parted 
vTlth  this  right,  cannot  successfully  maintain 
a  claim;  and,  on  the  other  hand,  one  who  sub- 
sequently to  the  levy  has  acquired  such  a 
right  as  will  support  a  claim  may  successr 
fully  maintain  it,  though  no  such  right  exist- 
ed In  him  at  the  date  of  the  levy,  e.  g.,  a 
subsequent  purchaser  or  beneficiary  of  a 
homestead  taken  pending  levy.  Ruker  v. 
Womack,  55  Oa.  399;  Moody  v.  Millen,  103 
Oa«  455,  30  S.  B.  258;  Oatts  v.  Wilkins,  110 
Ga.  319,  35  S.  B.  345. 

2.  Where  the  property  is  in  the  possession 
of  the  defendant  in  fl.  fo.  at  the  date  of  the 
levy,  it  is  prima  facie  subject  to  the  execu- 
tion, and  the  burden  is  on  the  claimant  to 
show,  not  merely  that  the  title  is  not  in  the 
defendant,  or  that  for  some  similar  reason 
the  property  is  not  subject,  but  also  to  show 
that  he  himself  at  the  date  of  flling  the  claim 
had  such  a  title  or  such  an  interest  as  would 
be  superior  to  the  right  of  the  plaintiff  to 
proceed  with  the  execution.  Rowland  v. 
Gregg,  122  Ga.  819,  50  S.  E.  949,  and  cases 
therein  cited.  The  rights  of  the  parties  will 
therefore  be  determined  accordingly  as  they 
appeared  at  the  date  of  the  filing  of  thiq 
claim;  and  it  will  be  remembered  that  this 
**i8  a  remedy  not  to  prevent  levy,  but  to  pre- 
vent sale.**  See  Ruker  v.  Womack,  55  Ga. 
401. 

3.  Under  Civ.  Code  1895,  §  5433,  the  prop- 
erty at  the  time  of  the  levy  was  not  subject 
to  levy  and  sale  by  the  plaintiff  In  this  ex- 
ecution until  he  paid  off  the  note  In  which 
title  to  the  mule  had  been  previously  reserv- 
ed. Black  V.  Gate  City  Coffin  Co.,  115  Ga.  15, 
41  S.  E.  259.  However,  neither  at  that  time 
nor  afterwards  until  after  the  relations  of 
the  parties  to  that  note  and  reservation  of 
title 'had  materially  changed  was  the  plain- 
tiff's right  to  sell  the  property  under  his 
execution  challenged.  Though  Johnson,  at 
the  time  of  the  levy,  held  the  title  to  the 
mule,  the  defendant  in  fl.  fa.  had  an  equity 
in  it  on  account  of  the  payments  he  had 
made,  and  this  equity  was  subject  to  the 
lien  of  the  plaintiff's  Judgment;  and  John- 
son could  not  defeat  this  lien  by  taking  back 
the  mule  under  a  rescission  of  the  contract 
Stewart  t.  Berry,  84  Ga.  177,  10  S.  E.  001. 


This  decision  was  made  prior  to  the  passage 
of  the  act  of  1804  (now  Civ.  Code  1895,  fi 
5433) ;  but  the  principle  ruled  is  none  the  less 
applicable,  for  that  act  merely  changed  the 
method  of  procedure  by  which  the  equity  of 
the  defendant  In  fl.  fa.  could  be  subjected  to 
the  lien  of  the  Judgment.  However,  the  pai^ 
ties  to  this  conditional  sale  did  not  under- 
take to  rescind  the  sale;  for  a  rescission 
would  have  entirely  destroyed  the  note  as  an 
evidence  of  indebtedness,  and  in  this  case  the 
agreement  was  that  Johnson  was  merely  to 
credit  thereon  the  proceeds  of  what  he  could 
obtain  for  the  mule.  The  law  views  the  trans- 
action merely  as  a  purchase  of  the  mule  by 
Johnson  from  the  defendant  in  fl.  fa.,  en- 
titling the  latter  to  a  credit  on  the  note  of 
the  amount  of  the  price  in  this  sale.  This 
brings  the  case  within  the  rule  in  the  case  of 
Maclntyre  v.  Tersts  Sons  Co.,  101  Ga.  682, 
28  S.  B.  980;  and  the  title  thus  acquired 
by  Johnson  from  the  defendant  In  fl.  fa.  and 
transmitted  to  the  claimant  was  Inferior  to 
the  lien  of  the  plaintiff's  execution,  being 
subsequent  in  date.  At  the  date  on  which 
the  claim  was  flled  the  property  was  subject 
to  sale  under  the  execution;  for  it  was  no 
longer  subject  to  Johnson's  retention  of  title 
originally  reserved  in  this  note;  for  his  ac- 
tion in  buying  back  the  mule  from  Hobby 
was  utterly  inconsistent  with  any  further 
continuation  of  that  status  of  the  property. 
The  Judgment  for  the  claimant  was  there- 
fore unauthorized. 
Judgment  reversed. 


(8  Oa.  APP..636) 
HOLLAND  V.  WILLIAMS.    (No.  852.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  1908.) 

Writ   of   Ebbob  — New   Trial  —  Excessivb 

Damages— Pebsonal  Injuries. 

Despite  the  broad  discretion  of  the  Jury 
in  assessing  damages  in  cases  of  personal  in- 
Jury,  the  trial  Judge  may  grant  a  motion  for  a 
new  trial  on  the  general  grounds,  when,  In  his 
opinion,  the  verdict  is  unreasonably  too  large 
or  too  small;  and  this  court  will  interfere  with 
that  discretion  only  in  cases  of  manifest  abuse. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  3,  Appeal  and  Error,  |  3873.] 

(Syllabos  by  the  Court) 

Error  from  City  Court  of  Statesboro;  J.  F. 
Brannen,  Judge. 

Action  by  R.  M.  Williams  against  M.  M. 
Holland.  Verdict  for  plaintiff  was  set  aside 
as  being  too  small,  and  defendant  brings  er- 
ror.    Affirmed. 

See  55  S.  E.  1023. 

Brannen  &  Booth,  H.  B.  Strange,  and  J.  J. 
B.  Anderson,  for  plaintiff  In  error.  Twiggs  & 
Oliver,  Deal  &  Lanier,  and  R.  Lee  Moore^ 
for  defendant  in  error. 

POWELL,  *J.  This  was  a  suit  for  damages 
on  account  of  an  assault  and  battery.  The 
Jury  gave  the  plaintiff  a  small  verdict  He 
moved  for  a  new  trial  on  the  general  grounds 
and  also  for  certain  errors  in  the  charge. 
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Tbe  ixidge  granted  a  new  trial;  and  the  de- 
fendant excepts.  As  the  grounds  of  the  mo- 
tion for  a  new  trial  assigning  errors  of  law 
are  not  meritorious,  we  conclude  that  the 
grant  was  upon  the  general  grounds.  The 
defendant,  being  satisfied  with  the  amount 
found  against  him,  questions  the  discretion 
of  the  trial  Judge  to  interfere  with  the  find- 
ing of  the  Jury  in  assessing  damages. 

Section  88(^  of  the  CItII  Code  of  1895, 
which  declares,  '*The  question  of  damages 
being  one  for  the  Jury,  the  court  should  not 
interfere,  unless  the  damages  are  either  so 
small  or  so  excessive  as  to  Justify  the  in- 
ference of  gross  mistake  or  undue  bias,"  and 
the  similar  statement  at  the  conclusion  of 
section  3907,  were  codified  from  the  decision 
of  the  Supreme  Court  in  the  case  of  Lang  t. 
Hopkins,  10  Ga.  37.  The  court  referred  to 
in  those  sections  is  the  Supreme  Court  (now 
also  this  court),  and  they  do  not  have  in  im- 
mediate contemplation  the  power  of  the 
trial  Judge  to  review  and  approve  or  set  aside 
a  verdict  upon  a  motion  for  a  new  trial  For 
instance,  the  language  of  that  decision  runs 
thus,  in  part:  "As  Judges  we  are  not  au- 
thorized to  sustitute  our  conjectures  or  appre- 
hensions for  the  determination  of  that  body 
on  whom  the  law  has  devolved  the  duty  of 
deciding,  duly  weighing  all  the  circumstances 
of  the  case.  •  •  *  Judges  should  be  very 
cautious,  therefore,  how  they  overthrow  ver- 
dicts given  by  12  men  on  their  oaths,  on  the 
ground  of  excessive  damages,  upon  a  matter 
left  so  entirely  to  their  discretion,  especially 
where  the  presiding  Judge  before  whom  the 
cause  was  tried,  and  who  is  presumed  to  have 
been  familiar  with  all  the  facts,  has  refused 
to  interfere.  For  this  court  to  order  a  re- 
hearing under  such  circumstances,  it  must 
be  made  manifest  by  the  proof  that  the  dam- 
ages were  'flagrantly  outrageous  and  ex- 
travagant'" So,  also,  headnote  2  in  the 
case  of  Adklns  v.  Williams,  23  6a.  222,  reads: 
**If  the  court  trying  the  case  does  not  consid- 
er the  damages  excessive,  any  other  court 
ought  to  be  cautious  in  holding  them  to  be 
so."  The  proposition  that,  in  cases  of  the 
character  referred  to  in  these  decisions  and 
Code  sections,  the  Jury  have  the  right  to  ex- 
ercise an  original  fair  discretion  according  to 
their  enlightened  consciences  in  assessing 
damages  is  wholly  sound,  and  exists  apart 
from  and  independently  of  these  statements, 
which  primarily  refer  to  the  limitations  of 
the  appellate  courts.  The  power  of  the  trial 
Judge  to  review  the  verdict  on  motion  for  a 
new  trial  is  derived  from  another  source.  It 
existed  at  common  law,  and  is  given  express 
recognition  in  our  Constitution  and  Code. 
Civ.  Code  1895,  M  6847,  5723,  5473,  5474,  5477, 
6483.  The  broad  discretion  of  the  Jury  as 
to  the  amount  of  damages  Is  not  a  limitation 
on  the  discretion  of  the  trial' Judge  to  set 
aside  the  verdict  when  he  thinks  It  unfair, 
unjust,  contrary  to  the  evidence,  excessive, 
or  too  small;  but  Is  a  persuasive  Influence 
not  lightly  to  be  disregarded.    The  declara- 


tion contained  in  section  6685  of  the  Civil 
Code  of  1895,  that  'the  first  grant  of  a  new 
trial  will  not  be  disturbed  by  the  Supreme 
Court,  unless  the  plalntifF  in  error  shows  that 
the  Judge  abused  his  discretion  in  granting 
it,  and  that  the  litw  and  facts  require  the 
verdict  notwithstanding  the  Judgment  of 
the  presiding  Judge,"  is  applicable  to  dam- 
age suits  as  well  as  to  others.  See  McCarthy 
V.  Vale  Royal  Mfg.  Co.,  82  Ga.  633,  10  S.  B. 
1104;  Wood  V.  Southern  Ex.  Co.,  95  Ga.  451, 
22  S.  B.  535;  Reese  v.  Ga.  Ry.  Co.,  91  Ga. 
97,  16  S.  B.  344;  Slavannah,  Fla.  &  W.  B.  Ga 
V.  Harper,  70  Ga.  119;  Powell  v.  Augusta  R. 
Co.,  77  Ga.  193,  202,  8  S.  B.  757.  The  trial 
Judge  is  not  to  substitute  his  opinion  for  that 
of  the  Jury,  but  merely  sends  the  case  for 
the  opinion  of  another  Jury.  Savannah,  Fla. 
&  Western  R.  Co.  v.  Harper,  supra;  Central 
R.  Co.  V.  Perkerson,  112  Ga.  924,  930,  38  & 
E.  365,  53  L.  R.  A.  210  (4).  When  a  trial 
Judge  orders  a  new  trial  on  the  general 
grounds  in  a  damage  case,  this  court  will  pre> 
sume  that  his  mind  and  conscience  were  satis- 
fied that  the  verdict  was  unjust  in  some  re> 
spect;  not  merely  that  he  himself,  if  he  had 
been  acting  as  a  Juror,  would  not  have  fixed 
upon  the  amount  specified  in  the  verdict  If 
the  Judge,  had  he  been  upon  the  Jury,  could 
not  Qonscientiously  have  given  acquiescence 
to  the  verdict  rendered,  he  Is  not  required  to 
approve  It,  and  we  will  not  control  him  la 
refusing  to  do  so.  On  the  other  hand,  if  he 
can  conscientiously  acquiesce  in  the  verdict, 
tliough  it  may  not  exactly  accord  with  his 
best  Judgment  or  though  some  other  finding 
might  seem  somewhat  more  satisfactory  to 
his  mind,  and  if  his  sense  of  Justice  1b  rea- 
sonably satisfied,  he  should,  in  the  absence 
of  some  material  error  of  law  affecting  the 
trial,  approve  It,  and  this  court  will  uphold 
him  in  so  doing.  See  So.  Ry.  Co.  t.  Miller,  3 
Ga.  App.  — ,  59  a  B.  1116. 
Judgment  affirmed. 

(S  Ga.  App.  G60) 
McLBAN  V.  STATE.    (No.  937.) 
(Conrt  of  Appeals  of  Georgia.    Feb.  14,  1908^ 

1.  FOBOEBT— IwniCTMlfNT— SiTFPICIBNCT. 

Under  section  243  of  the  Penal    Code  of 
1895,  as  amended  by  Act  1907,  p.  57,  the  foi^ 


penal.  Any  extrinsic  foots  requisite  to  reDdef 
the  writing  efficient  as  the  means  of  consum- 
mating a  fraud  need  not  appear  on  the  face  of 
the  indictment,  but  can  be  shown  by  evidence. 

[Ed.  Note.^For  caBes  in  point,  see  Cent.  Die 
vol.  23,  Forgery,  U  77-«l.] 

2.  Samb— iNOICniENT. 

The  indictment  set  out  in  the  language  of 
the  statute  an  instrument  in  writing  which  is 
by  the  terms  of  the  statute  the  subject-matter 
of  forgery. 

[Ed.  Note.— For  cases  in  point*  see  Cent.  DIff. 
vol.  23.  Forgery,  fiS  8,  S^.Y 
8.  Samk  —  Ikstbumbrt  Fobobd— Dbscszftioh 

OF  Pbopertt. 

The  description  of  the  property  which  tha 
maker  of  a  written  contract  agrees  to  sell  a 
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named  penon  or  Ub  assigns  is  tafficiently  cer- 
tain when  it  ebows  what  property  is  intended  to 
be  conveyed,  and,  wlien  by  toe  aid  of  parol  evi- 
dence, Jts  precise  location  is  capable  of  ascer^ 
tainment»  and  its  identity  can  tbus  be  estab- 
lished. 

(Syllabus  by  the  Court) 

Error  from  Superior  Ck>art,  Ftilton  Coun- 
ty;   liw  S.  Roan,  Judge. 

H.  A.  McLean  was  indicted  for  forgery. 
From  a  judgment  overruling  demurrer  to  the 
indictment,  he  brings  error.    Affirmed. 

J.  E.  &  L.  F.  McClelland  and  Hines  &  Jor- 
dan, for  plaintiff  In  error.  O.  D.  Hill,  SoL 
Gen.,  for  the  State. 

HILL,  G.  J.  McLean  was  charged  with 
tbe  crime  of  forgery  in  the  following  indict- 
ment (formsd  parts  omitted):  "He  did  falsely 
and  fraudulently  malce  and  forge  the  follow- 
ing contract  and  writing,  to  wit:  'Atlanta, 
Ga.  Sept  17th,  1007.  State  of  Georgia,  Ful- 
ton County:  For  and  in  consideration  of 
tLve  hundred  ($500)  dollars  I  hereby  agree  to 
■ell  H.  A.  McLean  or  his  assigns  my  property 
at  Buckhead,  Georgia,  for  $225.00  per  acre, 
and  if  said  H.  A.  McLean  or  his  assigns  buy 
said  property  before  twelve  months  from 
date,  he  is  to  get  credit  of  $500.00  paid  as 
part  of  purchase  money.  Said  property  has  a 
frontage  of  five  hundred  and  seventy  eight 
(578)  feet  on  Peachtree  Road,  and  twenty  sev- 
en hundred  and  sixty  (2760)  feet  more  or 
less  on  Pace's  Ferry  Road.  This  contract  is 
copy  of  one  signed  by  Mrs.  K.  C  Keith. 
[Signed]  Mrs.  R.  P.  Keith.  Witnesses:  Mrs. 
R.  C.  Caark  A.  B.  Brown*— with  intent  to 
defraud  Mrs.  R.  P.  Keith.  And  the  said  H. 
A.  McLean  uttered  and  published  said  con- 
tract and  writing  as  true  on  John  S.  Owens, 
with  intent  to  defraud  him,  the  said  John  S. 
Owens,  knowing  the  same  to  have  been  so 
falsely  and  fraudulently  made  and  forged.'* 
Before  arraignment  and  pleading  to  the  mer- 
its, the  defendant  demurred  to  the  indictment 
on  the  following  grounds:  "(1)  That  no  of- 
fense is  charged  in  said  indictment.  (2)  That 
tbe  defendant  is  not  guilty  of  the  offense  of 
forgery  under  the  facts  set  out  in  the  indict- 
ment. (3)  Because  it  is  alleged  in  said  in^ 
dictment  that  the  contract  and  writing  al- 
leged to  be  forged  is  a  copy  of  one  signed 
by  Mrs.  K.  C.  Keith,  and  it  is  not  alleged 
that  said  original  contract  was  forged.  (4) 
Because  said  contract  appears  upon  its  face 
to  be  invalid  and  incapable  of  being  used  to 
defraud  any  person,  in  that  it  is  void  for 
want  of  any  sufficient  description  of  the  land 
therein  referred  to."  The  court  overruled  the 
demurrer,  and  error  is  assigned  on  this  judg- 
ment 

It  Is  Insisted,  that  the  instrument  set  out 
in  the  indictment  cannot  be  the  subject  of 
forgery  because  it  is  so  imperfect  and  in- 
complete that  no  one  can  be  defrauded  by  it 
The  indictment  is  framed  under  section  248 
of  tbe  Penal  Code  of  1895^  as  amended  by  the 


act  of  1907  (Acts  1907,  p.  57).  which  provides: 
"If  any  person  shall  fraudulently  make,  sign, 
forge,  counterfeit  or  alter,  or  be  concerned  in 
tbe  fraudulent  making,  signing,  forging,  coun- 
terfeiting or  altering  any  other  writing  not 
herein  provided  for,  or  shall  fraudulently  ut- 
ter, publish,  pass  or  tender  the  same,  know- 
ing the  said  writing  to  be  forged  or  counter- 
feited, or  falsely  and  fraudulently  uttered, 
with  intent  to  defraud  any  person,"  etc.  The 
indictment  denominates  the  instrument  set 
out  a  "contract  and  writing."  It  is  a  con- 
tract for  the  sale  of  land,  and  both  the  forg- 
ing and  the  uttering  are  embraced  in  the 
terms  of  the  section  as  amended,  because 
such  instrument  is  not  elsewhere  provided 
for.  The  Legislature  intended  to  embrace  in 
this  general  section  every  species  of  writing 
that  could  be  used  to  defraud  another.  Trav- 
is V.  Statey  83  Ga.  376,  9  S.  B.  10C3.  We  do 
not  think  the  instrument  as  set  out  in  the 
indictment  is  either  obscure,  imperfect,  or 
incomplete.  By  its  plain  terms  the  maker, 
Mrs.  R.  P.  Keith,  for  the  consideration  of 
$500,  agrees  to  sell  to  H.  A.  McLean  or  his 
assigns  her  property  therein  described  at  a 
stipulated  price  per  acre.  This  contract  is 
dated  and  properly  executed.  If  genuine, 
this  contract  could  be  enforced  by  McLean 
or  any  other  person  to  whom  he  might  as- 
sign it  If  any  extrinsic  facts  were  neces- 
sary to  show  how  this  instrument  could  be 
used  as  an  efScient  means  of  pen>etrating  a 
fraud,  such  facts  could  be  proved.  They  need 
not  be  set  out  In  the  indictment  Under  Pen. 
CkMle  1805,  fi  929,  the  indictment  need  only 
state  the  offense  in  the  tenns  and  language 
of  the  statute,  or  so  plainly  that  the  nature 
of  the  offense  charged  may  be  easily  under- 
stood by  the  jury.  The  indictment  charges 
that  the  forged  instrument  was  uttered  and 
published  as  true  on  John  S.  Owens  with 
intent  to  defraud  said  Owens.  If  the  evi- 
dence showed  that  the  instrument  in  fact  was 
a  forgery,  and  was  falsely  and  fraudulently 
uttered  as  true  by  the  defendant  on  John  8. 
Owens,  and  Owens  believing  it  to  be  genuine, 
paid  money  in  consideration  of  the  assign- 
ment to  him,  the  case  would  be  made  out 
If  the  instrument  is  incomplete,  and  yet  one 
which,  "if  genuine,  is  capable  of  having  some 
legal  effect,"  It  would  be  the  subject-matter 
of  forgery.  Allgood  v.  State,  87  Ga.  668,  13 
S.  EI  669.  We  have  no  doubt  that  the  instru- 
ment, if  genuine,  would  have  the  legal  ef- 
fect to  compel  a  sale  by  Mrs,  Kel'tb  of  the 
land  therein  described  to  whoever  might  hold 
her  agreement  so  to  sell. 

The  averment  In  the  third  ground  of  the 
demurrer,  that  the  instrument  set  out  in  the 
indictment  is  alleged  to  be  a  copy  of  an  orig- 
inal, and  the  original  is  not  alleged  to  be  a 
forgery,  is  not  a  fair  or  correct  deduction 
ftom  the  allegations  in  the  Indictment  The 
instrument  as  set  out  contains  these  words: 
'*This  contract  is  a  copy  of  one  signed  by 
Mrs.  K.  a  Keith."    These  words  can  only 
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mean  that  the  original  of  the  contract  set 
out  in  the  indictment  and  signed  by  Mrs.  R. 
P.  Keith  is  like  or  similar  to  the  one  signed 
by  Mrs.  K.  C.  Keith.  In  other  words,  a  con- 
tract signed  by  A.  which  purports  to  be  a 
copy  of  one  signed  by  B.  necessarily  means 
that  there  are  two  Instruments  of  the  kind, 
one  signed  by  A.  an'd  the  other  signed  by  B. 
But,  if  there  was  any  ambiguity  on  this  point 
In  the  writing,  parol  evidence  would  be  ad- 
missible to  explain  it. 

The  last  ground  of  the  demurrer  is  that  the 
instrument  is  void  for  want  of  any  sufficient 
description  of  the  land  therein  referred  to. 
The  general  rule  determining  the  sufficiency 
of  a  description  in  a  deed  is  that  the  deed 
will  be  sustained  if  it  is  possible  from  the 
whole  description  to  ascertain  and,  identify 
the  land  intended  to  be  conveyed.  Again,  if 
the  description  is  general,  the  particular  land 
to  which  the  description  applies  may  be  as- 
certained by  parol  evidence,  and  the  deed 
will  not  be  held  void  for  uncertainty  if,  with 
the  aid  of  such  evidence,  the  land  intended  to 
be  conveyed  can  be  located.  2  Devlin  on 
Deeds,  §  1012.  "Where  it  can  be  gathered 
from  the  words  employed  in  a  deed  that  the 
Intention  of  the  grantor  was  to  convey  the 
whole  tract  of  land  owned  by  him,  even  a 
vague  description  of  the  same  will  suffice,  if, 
by  the  aid  of  competent  parol  evidence,  i^s 
precise  location  is  capable  of  ascertainment, 
and  Its  Identity  can  then  be  established." 
Huntress  v.  Portwood,  116  Ga.  356,  42  S.  E. 
513,  and  citations.  '*The  description  of  the 
property  conveyed  in  a  deed  is  sufficiently 
certain  where  it  shows  the  intention  of  the 
grantor  as  to  which  property  is  conveyed, 
and  makes  Its  identification  practicable."  "If 
a  purveyor,  by  applying  the  rules  of  survey- 
ing, can  locate  the  land,  the  description  Is 
sufficient."  Andrews  v.  Murphy.  12  Ga.  431. 
We  give  illustrations  of  descriptions  held 
sufficient:  "All  lands  and  real  estate  belong- 
ing to  the  said  party  of  the  first  part,  wher- 
ever the  same  may  be  situated,"  Is  sufficient 
to  pass  any  land  belonging  to  the  grantor  at 
the  time  of  the  execution  of  the  deed.  Petti- 
grew  V.  Dobbelaar,  63  Cal.  396;  Brown  v. 
Warren,  16  Nev.  228;  Oliver  v.  Powell,  114 
Ga.  592,  602,  40  S.  E.  826.  A  deed  for  "one 
half  of  my  lot,"  when  It  Is  shown  by  ex- 
trinsic evidence  that  the  grantor  owned  but 
one  lot  at  the  time  in  that  place,  is  not 
>fOld  for  vagueness  or  uncertainty  of  descrip- 
tion. Lick  V.  O'Donnell,  3  Cal.  59,  58  Am. 
Dec.  383;  2  Devlin  on  Deeds,  S  1013.  But  It 
is  useless  to  multiply  authorities.  Testing  by 
these  well-settled  principles  the  description 
contained  in  the  Instrument  set  out  in  the  in- 
dictment sub  judice.  it  becomes  perfectly 
clear  that  the  description  of  the  land  is  suffi- 
ciently certain  and  d^nite,  or  can  be  made 
so  by  parol  evidence.  'Id  certum  est  reddl 
certum  potest" 

The  judgment  overruling  the  demurrer  to 
the  indictment  is  affirmed. 


(S  Ga  App.  €39) 
WEBB  V.  SIMMONS.    (No.  868.) 
(Coort  of  Appeals  of  Georgia.     Feb.  14,  1908.) 

1.  Witnesses  —  Competency— TRANSAOrio25fl 
WITH  Decedent. 

Where  a  suit  is  instituted  or  defended  by 
the  personal  representative  of  a  deceased  or 
insane  person,  toe  opposite  party  is  not  com- 
petent to  testify  in  his  own  favor  to  the  non- 
existence of  transactions  or  communications  al- 
leged to  have  taken  place  between  him  and  the 
deceased. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  50,  Witnesses,  fi$  663-682.] 

2.  Bills  and  Notes— Sealed  Note— Faii«ubb 
OP  Consideration— Evidence. 

A  note  under  seal  imports  a  consideration ; 
but  the  maker  may  show  that  the  consideration 
has  failed.  In  a  suit  upon  such  a  note  the 
burden  of  proving  a  failure  of  consideration  is 
on  the  defendant  If  the  defendant  shows  that 
the  consideration  of  the  note  was  a  promise  of 
the  payee  to  do  certain  things  in  the  future, 
the  Durden  is  still  on  him  in  order  to  make  a 
defense  of  failure  of  consideration  complete  to 
show  that  the  promise  was  broken. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  (fi  1652-1662.]   ' 

3.  Same— Attobney's  Fees— Notice. 

There  was  no  proof  authorizing  a  recovery 
of  attorney's  fees. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Camilla;  J.  H. 
Scaife,  Judge. 

Action  by  J.  C.  Simmons,  administrator, 
against  R.  B.  Webb.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed,  with  di- 
rections. 

Pope  &  Bennet,  for  plaintiff  in  error.  Ben- 
net  &  Cox,  for  defendant  in  error. 

POWELL,  J.  By  Civ.  Code  1895.  fi  5268 
(1),  "where  any  suit  is  instituted  or  defended 

♦  ♦  ♦  by  the  personal  representative  of  a 
deceased  person,  the  opposite  party  shall  not 
be  admitted  to  testify  in  his  own  favor 
against  the  ♦  ♦  •  deceased  person,  as 
to  transactions  or  communications  with  such 

♦  ♦  ♦  deceased  person."  The  present  suit 
was  instituted  by  the  personal  representative 
of  a  deceased  person,  and  the  defendant 
sought  to  testify  that  certain  transactions 
and  communications  with  the  deceased  per- 
son, the  occurrence  of  which  were  necessary 
to  the  maintenance  of  the  plaintiiTs  suit, 
did  never,  in  fact,  occur.  The  contention  is 
that  there  must  have  been  a  transaction  or 
communication  with  the  deceased  party  be- 
fore the  contingency  upon  which  the  statute 
makes  the  witness  incompetent  ever  exists; 
and  that  the  question  of  the  existence  or  non- 
existence of  the  transactions  or  communica- 
tions antecedes  the  stage  of  the  inquiry  at 
which  the  witness  becomes  incompetent,  un- 
der the  letter  of  the  law.  Wcare  aware  that 
the  Supreme  Court  "is  thoroughly  committed 
to  the  proposition  that  the  act  of  1889,  and 
the  subsequent  acts  amendatory  thereof,  the 
provisions  of  which  are  embodied  In  Civ. 
Code  1895,  (  5269,  are  to  be  literally  con- 
strued, and  nothing  will  be  added  to  or  taken 
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from  tfaem  by  Judicial  construction.'*    Hawes 
▼.  Glorer,  12G  Ga.  305,  815,  65  S.  B.  62,  66; 
Hendrlck  ▼.  Daniel,  119  Ga.  360,  46  S.  E. 
438^    Witbont  alluding  to  any  personal  doubt 
we  may  bare  as  to  tbe  correctness  of  tbe 
reasoning  by  wbicb  tbis  rule  of  construction 
bas  been  deduced,  we,  of  course,  recognize 
it  as  now  binding  and  follow  it  implicitly. 
However,  we  tbink  tbat  tbe  letter  of  tbe 
statute,  as  well  as  Its  spirit,  forbids  tbe  Ht- 
ing  party  from  testifying  as  to  tbe  nonexist- 
ence of  tbe  transactions  or  communications; 
and  tbe  Supreme  Ck)urt  bas  taken  tbe  same 
view.     Dowdy  v.  Watson,  115  Ga.  43  (7),  47, 
41  a  B.  266;  Moultrie  Repair  Co.  v.  Hill,  120 
Ga.  734,  48  S.  B.  14a    Despite  tbe  strictness 
of  construction  imposed  by  tbe  decisions,  we 
bardly  think  tbat  the  language  of  the  Legis- 
lature is  to  be  vi€%ed  with  tbe  speculative 
rigor  of  the   metaphysicians,   and   yet   tbe 
point  win  stand  even  that  test    Testimony 
aa  to  a  thing  includes  any  and  all  statements 
concerning  its  categories  or  attributes;  and 
may  be  positive,  negative,  or  contradictory. 
If  by  statute  certain  witnesses  were  declared 
to  be  Incompetent  to  testify  as  to  the  color  of 
a  thing.  It  could  hardly  be  said  that  such  a 
witness  would  be  permitted  to  testify  that 
the  thing  was  black ;  that  is  to  say,  that  tbe 
thing  bad  no  color  at  all.    Now,  as  color  is 
an  attribute,  so  Is  existence  itself;  indeed, 
according  to  the  metaphysicians  and  logicians 
tbe  ens  is  the  first  or  highest  attribute  or 
category.     Therefore  to   testify  as   to  the 
existence    of    a    tiling,    whether   positively, 
negatively,  or  contradictlvely,  is  to  testify 
as  to  the  thing  itself.    Law  and  logic  both 
recognize,  the  fact  that  testimony  as  to  a 
thing  may  be  positive  or  negative,  or  contra- 
dictory.   Glv.  Code  1805,  8  5165.    Indeed,  the 
roles  of  evidence  announced  in   our  Civil 
Code  are  for  the  most  part  in  essence  prin« 
dples  rather  of  logic  than  of  law. 

2.  Tbe  second  headnote  is  not  in  conflict 
with  tbe  case  cited  by  counsel  for  the  plain- 
tiff in  error.  Lewis  v.  Wayne,  25  Ga.  167. 
Tbat  case,  to  give  it  fullest  scope,  means 
only  that  where  a  mortgage  is  taken  to  se- 
cure future  advances,  no  amount  being 
specified,  tbe  burden  is  on  tbe  plaintiff  to 
flbow  that  tbe  future  advances  were  made. 
In  this  case  the  sealed  note  sued  on  was  for 
&  fixed  definite  sum,  and,  while  it  ai^)eared 
from  contemporaneous  writings  tbat  tbe  con- 
sideration of  it  was  a  promise  by  the  payee 
to  make  future  advances,  tbe  introduction 
of  the  note  in  evidence  made  a  prima  racle 
case  for  tbe  plaintiff,  and  the  burden  was 
shifted  to  the  defendant  to  show,  not  only 
what  was  the  consideration,  but  the  failure 
thereof.  Martin  v.  Monroe,  130  Ga.  — ,  60 
S.  E.  253. 

3.  That  the  recovery  of  attorney's  fees  is 
unwarranted  by  the  proof  is  uncontested. 
The  young,  gentlemen  who  represented  the 
plaintiff*s  case  in  the  court  below,  pardon- 
ably zealous  of  their  client's  interests,  be- 
came so  engrossed  in  protecting  his  rights 


that  they  overlooked  their  own  to  the  extent 
that  they  neglected  to  bring  any  proof  as  to 
the  notice  necessary  to  tbe  recovery  of  at* 
tomey's  fees. 
Judgment  affirmed  with  directton. 


(S  Ga.  App.  649) 
WATEStS  V.   STATB.     (No.  920.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  190S.) 

1.  Criminal  Law— New  Tbial— Appeal. 

There  is  some  evidence  to  support  the  ver- 
dict, and  this  court  cannot  interfere  with  the 
discretion  of  the  trial  judge  in  refusing  a  new 
trial  on  the  general  grounds. 

[Bd.  Note.— For  cases  in  point,  see  C^ent.  Dig. 
vol.  15^  Criminal  Law,  IS  3067-^71.] 

2.  Same  —  Rulings   in    Evidenob  —  Bzgkp- 

TIONS. 

Where  exceptions  are  made  in  the  motion 
for  a  new  trial  to  the  alleged  errors  of  tbe 
court  in  refusing  to  exclude  certain  testimony, 
the  testimony  which  was  admitted  must  be  set 
out,  and  it  must  also  be  shown  what  objec- 
tions were  interposed  to  the  admission  of  this 
testimony,  as  well  as  tbe  grounds  of  such  ob- 
jections ;  otherwise,  such  exceptions  will  not  be 
considered  by  this  court.  . 

[Bd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol  15,  Oimhial  Law,  H  2946,  2947.] 

8.  8a1»— iNSTBUCnONS. 

The  exception  made  to  the  charge  of  the 
court  as  contained  in  tbe  fourth  ground  of  the 
amended  motion  for  a  new  trial  is  fully  control- 
led  by  the  decision  of  this  court  in  Rouse  v. 
State,  2  Ga.  App.  184,  58  S.  E.  416.  and  the  de- 
cisions in  McVicker  v.  Conkle,  96  Ga.  597, 24  S. 
E.  23,  Thomas  v.  State,  95  Ga.  484,  22  S.  E. 
315,  Davis  v.  State,  91  Ga.  167.  17  S,  B.  292, 
and  Suddeth  v.  State,  112  Ga.  409,  87  8.  E.  747. 

(Syllaboa  by  the  Court.) 

Error  from  Superior  Court,  Harris  Coun- 
ty;  J.  H.  Martin,  Judge. 

Isbam  Waters  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

Henry  C.  Cameron,  for  plaintiff  in  error, 
a  P.  Gilbert,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.  Isbam  Waters  was  convicted 
on  an  indictment  charging  him  with  the 
crime  of  burglary.  He  made  a  motion  for  a 
new  trial  on  the  general  grounds,  and  on  four 
special  grounds.  The  first  three  special 
grounds  are  based  upon  alleged  errors  in 
tbe  ruling  of  the  court  in  refusing  to  exclude 
certain  testimony  introduced  by  the  state. 
The  fourth  special  ground  assigns  error  in 
the  following  charge  of  the  jury:  ''The  state 
insists  that  It  has  connected  this  defendant 
with  the  criminal  act  They  insist  that  this 
was  a  burglary,  and  that  they  have  shown 
this  by  circumstantial  evidence  which  con- 
nects this  defendant  with  the  criminal  act, 
and  they  insist  that  they  show  it  by  circum- 
stances. The  state  further  contends  that 
about  the  day  tbe  house  was  broken  open  and 
entered  the  defendant  was  in  tbat  neighbor- 
hood, and  that  he  had  an  opportunity  to  have 
committed  the  act;  that  he  was  afterwards 
seen  with  a  gun,  a  parasol,  and  a  bundle  of 
clothes  which  they  contend  were  soeh  as 
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were  taken  trom  that  bouse.  They  also  coii^ 
tend  tliat  he  was  afterwards  found  in  posses- 
sion of  the  suit  of  ck>the8  which  they  con* 
tend  was  the  property  of  John  McCrary,  the 
person  whose  house  they  insist  was  burglariz- 
ed. These  are  some  of  the  circumstances  re- 
lied upon  by  the  state/*  It  was  insisted  that 
this  was  an  improper  and  an  unfair  summing 
up  of  the  testimony  for  the  state,  and  was 
an  expression  of  opinion  by  the  court  as  to 
what  liad  heen  proved  by  the  state.  The  evi- 
dence for  the  state  showed  that  the  dwelling 
house  of  the  prosecutor  had  been  burglarized 
on  the  15th  of  July,  in  the  dajrtime,  some- 
where between  sunup  and  dinner  time;  that 
at  the  time  of  the  burglary  there  were  stol- 
en from  the  house  a  double-barrel  breech 
loader,  a  suit  of  clothes,  $3  in  money,  a  plug 
of  tobacco,  and  a  razor;  that  on  the  morning 
of  the  burglary  the  defendant  left  the  resi- 
dence of  one  Beech  about  a  mile  from  the 
scene  of  the  crime,  and  went  in  the  direction 
of  the  prosecutor's  house;  that  on  the  same 
day  he  was  seen  by  two  other  witnesses  about 
eight  miles  distant  from  the  prosecutor's 
house,  traveling  the  public  road  and  going 
in  the  opposite  direction  from  said  house, 
having  in  his  possession  a  breech  loader,  a 
parasol,  and  a  bundle  under  his  arm.  Over 
a  month  after  the  conmiission  of  the  offense 
a  coat  and  a  vest  were  found  in  the  house 
where  the  defendant  and  his  wife  lived,  and 
this  coat  and  vest  were  identified  by  the  pros- 
ecutor as  his  property,  and  as  having  been 
in  his  house  wben  it  was  burglarized,  and 
at  that  time  tal^en  therefrom.  The  defend- 
ant introduced  no  evidence.  In  his  statement 
to  the  jury  he  admitted  tliat  he  was  in  the 
neighborhood  where  the  prosecutor  lived 
about  the  time  of  the  alleged  burglary;  that 
he  had  a  bundle  of  clothes  in  his  possession, 
and  a  breech-Ioadlng  gun  which  he  borrowed 
from  one  Ben  CaidwelL  The  bundle  of 
clothes,  he  said,  consisted  of  the  coat  and  the 
vest  which  were  afterwards  found  at  his 
house  and  wtilch  were  claimed  by  the  pros- 
ecutor, and  he  stated  that  he  had  witnesses 
to  prove  where  he  got  the  coat  and  vest  from, 
but  that  he  could  not  secure  their  attendance 
at  court  as  they  had  gone  off  on  the  railroad, 
and  he  was  not  able  to  locate  them. 

1.  An  analysis  of  the  evidence  substantial- 
ly stated  above  shows  that  it  was  entirely 
circumstantial,  and  not  very  strong  in  its  In- 
criminating character,  but  we  cannot  say 
that  there  was  not#some  evidence  in  support 
of  the  verdict.  Therefore  the  discretion  of 
the  trial  judge  tn  refusing  a  new  trial  on  the 
general  grounds  will  not  be  disturbed. 

2.  The  first  three  special  grounds  of  the 
amended  motion,  which  assign  error  in  the 
refusal  to  exclude  certain  testimony,  do  not 
disclose  that  any  objection  was  interposed 
at  the  trial  to  the  admission  of  this  testi- 
mony, nor  is  there  any  reason  now  assigned 
why  the  testimony  was  not  admissible.  For 
these  reasons,  we  cannot  consider  these  bb- 
signmenta. 


8.  The  fourth  ground  of  tbe  amoided  mo- 
tion which  assigns  error  in  the  summing  up 
by  the  court  of  the  facts  relied  upon  by  the 
state  to  establish  guilt  is  well  taken.  The 
charge  of  the  court  falls  clearly  within  the 
ruling  of  this  court  in  Rouse  v.  State,  2  Ga. 
^p.  184,  58  S.  E  416,  and  numerous  decis- 
ions of  the  Supreme  Ck>urt  In  McVlctcer  v. 
Conkle,  96  Ga.  597,  24  S.  E.  28,  it  ts  said 
that  "in  the  court  of  this  state  juries,  and 
not  judges,  sum  up  the  evidence."  It  will 
be  seen  by  reference  to  the  charge  objected 
to  that  the  judge  undertook  to  sum  up  to 
the  jury  all  the  facts  and  circumstances  re- 
lied upon  by  the  state  to  prove  the  guilt 
of  the  accused,  and  at  the  end  of  his  sum- 
ming up  expressly  stated  to  the  jury  that 
"these  are  some  of  the  circumstances  relied 
upon  "by  the  state."  This  summing  up  by 
the  court  was  argumentative  in  character, 
and 'tended  to  call  to  the  attention  of  the 
jury  and  to  enforce  upon  their  consideration 
the  incriminating  character  of  the  various 
facts  and  inferences  which  were  narrated 
and  as  indicative  of  the  defendant's. guilt 
As  was  said  in  Suddeth  v.  State,  112  Ga. 
409,  37  8.  E.  747,  and  by  this  court  in  Rouse 
V.  State,  supra,  the  injurious  effect  of  this 
summing  up  by  the  court  is  not  at  all  di- 
minished by  the  use  of  such  expressions  as 
"The  state  insists,"  "It  is  contended  by  the 
state,"  etc.  It  will  also  be  seen  by  reference 
to  the  evidence,  and  the  facts  and  circum- 
stances to  which  the  court  referred  in  the 
summing  up,  as  "some  of  the  circumstaiK:es 
relied  upon  by  the  state,"  that  the  court  (un- 
intentionally of  course)  unfairly  stated  some 
of  the  alleged  facts  and  circumstances;  in 
other  words,  that  the  court  did  not  state  the 
facts  and  circumstances  exactly  as  proved, 
but  rather  stated  the  construction  which  the 
state,  in  its  contention,  placed  upon  such 
evidence.  The  only  fact  in  controversy  was 
the  complicity  of  the  defendant  in  the  bur- 
glary, and  the  only  evidence  of  such  complic- 
ity was  the  circumstances  that  on  the  day 
of  the.  burglary  in  the  morning  the  defendant 
left  the  house  where  he  had  spent  the  night 
and  went  in  the  direction  of  the  prosecutor's 
house,  and  that  subsequently,  on  the  same 
day,  he  was  seen  about  eight  or  ten  miles 
on  the  public  road,  going  in  the  opposite  direc- 
tion from  the  house  of  the  prosecutor,  and 
had  a  breech-loading  gun,  a  parasol,  and  a 
bundle,  and  that  over  a  month  thereafter  a 
coat  and  a  vest  which  the  prosecutor  iden- 
tified as  belonging  to  him,  and  as  having 
been  in  his  house  at  the  time  of  the  bur- 
glary, were  foupd  in  the  defendant's  bouse 
where  he  lived  with  his  wife.  The  defend- 
ant in  his  statment  attempted  to  explain  to 
the  jury  his  possession  of  the  clothes  and  the 
gun.  Surely  it  was  not  fair  for  the  court  to 
sum  up  the  inferences  of  guilt  which  the 
jury  might  draw  from  these  circumstances 
without,  at  the  same  time,  calling  the  at- 
tention of  the  jury  to  the  explanation  of 
these  incriminating  circumstances^  which  the 
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defendant  bad  given  In  his  statement.  This 
explanation*  if  the  jnry  believed  it,  was  en- 
tirely consistent  with  innocence,  and,  if  the 
court  undertook  to  sum  up  the  circumstances 
indicating  guilt,  it  surely  was  incumbent  upon 
the  court  also  to  sum  up  the  corresponding 
circumstances  which  indicated  innocence. 

We  think  also  that  the  last  sentence  of  this 
charge — 'these  are  some  of  the  circumstan- 
ces relied  upon  by  the  state** — ^was  a  clear 
intimation  by  the  court  that  such  circum- 
stances were  proved,  and  for  that  reason  was 
a  violation  of  section  4334  of  the  Civil  Ck)de 
of  1895.  "A  statement  by  the  court  as  to 
what  a  witness  has  testified  has  been  con- 
strued to  be  an  intimation  or  expression  of 
opinion  as  to  what  has  been  proved,  within 
the  meaning  of  section  4334."  See  Davis  v. 
State,  91  Qa.  167,  17  S.  E.  292,  Suddeth  ▼. 
State,  supra,  and  Mc Vickie  v.  Gonkle,  supra. 
The  court  in  this  expression  went  much  fur- 
ther than  the  mere  statement  that  the  wit- 
nesses had  testified  to  circumstances  which 
he  had  enumerated,  but  be  declared,  without 
qualification*  that  these,  alluding  to  the  cir- 
cumstances he  bad  enumerated,  are  some  of 
the  circumstances  (not  testified  to  or  proved 
by  the  witnesses)  relied  upon  by  the  state. 
We  would  not  be  understood  as  holding  that 
the  trial  court  has  no  right  to  state  the  con- 
tentions of  the  parties  and  the  issues,  but  be 
must  state  such  contentions  and  Issues  fairly 
and  impartially,  without  an  opportunity  for 
the  Jury  to  gather  from  bis  statement  any 
leaning  to  one  side  rather  than  to  the  other. 
We  do  not  think,  however,  that  it  is  ever 
fairly  within  the  scope  of  the  court's  pre- 
rogative to  sum  up  the  facts  and  circum- 
stances testified  to  by  the  witnesses.  This 
duty  the  law  of  this  state  imposes  upon  the 
jury,  and  the  courts  can  safely  leave  the 
performance  of  such  duty  where  the  law 
places  it 

We  feel,  therefore,  constrained  to  grant  a 
new  trial  In  this  ease  because  we  think  that 
the  learned  trial  judge  erred  as  herein  point- 
ed out.    Judgment  reversed. 

(3  Ga.  App.  664) 

McDONAID  V.  TOWN  OF  LUDOWICI. 
(No.  932.) 
rOourt  of  Appeals  of  C^orgia.     Feb.  14,  1908.) 
1.  Criminal  Law— Writ  of   Error— Dismis- 
SAi^— Grounds  For— Defects  in   Proceed- 
ings FOR  Review. 

There  is  no  provision  of  law  requirins  a 
Solicitor  General  to  represent  the  municipal 
corporations  within  his  judicial  circuit,  even 
though  the  case  in  question  t>e  quasi  crim- 
inal. The  Solicitor  General,  as  such,  is  in  every 
case  in  the  superior  court  to  which  the  state  is 
a  party  her  representative,  but  in  cases  in 
wluch  the  state  is  not  a  party  he  appears  ouly 
in  his  capacitv  as  attorney  at  law.  Failure 
to  serve  the  Solicitor  General,  as  such,  with  no- 
tice of  the  sanction  of  the  writ  of  certiorari,  di- 
rected to  a,  municipal  corporation,  is  no  ground 
for.  dismissing  such  certiorari,  nor  for  dismissing 
a  writ  of  error  to  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  T^w,  f  2974.] 

eo  S.E.— 22 


2.  Sams. 

A  writ  of  error  will  not  be  dismissed  upon 
the  ground  that  the  bill  of  exceptions  was  not 
certiued  in  the  time  allowed  by  law,  wlien  it 
appears  by  the  entry  of  the  presiding  judge  upon 
the  bill  of  exceptions  tliat  it  was  originally  ten- 
dered within  tbe  time  prescribed  by  law,  and, 
having  been  returned  to  counsel  for  correction, 
was  again  received  by  tbe  judge  within  10  days, 
corrected  as  requires  and  thereupon  was  certi- 
fied and  signed  by  him.  ^ 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
v6L  15,  Criminal  Law,  §  2974.] 

&•  Municipal  Corforations  —  Violation  op 
Ordinance— Certiorari— Bond. 

Where  a  writ  of  certiorari  is  sought  to  cor- 
rect a  judgment  of  a  recorder's  court  or  other 
police  court  of  a  town  or  dty,  by  whatever  name 
known,  the  petitioner  for  certiorari  (unless  from 
his  poverty  ne  is  unable  to  give  bond)  must  file 
a  bond  "conditioned  for  the  personal  appearance 
of  the  defendant  to  abide  the  final  order,  judg- 
ment, or  sentence  of  said  court,  or  of  the  su- 
perior court  in  said  case."  Acts  1902,  p.  105. 
Such  bond  should  be.  payable  to  the  municipal 
corporation  under  which  such  municipal  court 
exists,  and  be  in  an  amount  and  with  surety  ac- 
ceptable to  and  approved  by  tbe  clerk  of  that 
court,  or,  if  no  clerk,  by  the  officer  of  said  town 
or  cit^-  who  may  have  rendered  the  judgment 
of  which  complaint  is  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.36.  Municipal  Corporations,  8  1414.] 

4.  Same. 

Where  such  bond  is  not  approved  by  the 
clerk  or  by  the  poMce  judge  or  other  municipal 
officer  who  rendered  the  judgment,  or  where 
the  condition  of  the  bond  is  not  in  the  terms 
provided  by  law,  it  is  not  error  to  dismiss  the 
certiorari. 

[Ed.  Note.— For  casetf  in  point  see  Cent  Dig. 
vol.36,  Municipal  Corporations,  $  1414.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  Paul  E.  Seabrook,  Judge. 

C.  J.  McDonald  was  convicted  of  viola- 
tion of  a  city  ordinance,  and,  from  the  judg- 
ment of  the  superior  court  on  certiorari,  he 
brings  error.    Affirmed. 

Donald  B^aser,  for  plaintiflP  in  error.  N. 
J.  Norman,  Sol.  Gen.,  and  Stubbs  &  Chap- 
man, for  defendant  in  error. 

RUSSELL,  J.  McDonald  was  sentenced 
by  the  town  of  Ludowicl  to  pay  a  fine  of  $25. 
The  mayor  in  his  answer  to  McDonald's  peti- 
tion for  certiorari  says  that  he  was  charged 
with  disorderly  conduct  or  keeping  a  disor- 
derly hoUse  in  the  town  of  Ludowicl,  and 
found  guilty  by  liim,  under  the  authority  of 
section  91  of  the  ordinances  of  the  town  of 
Ludowicl.  It'  further  appears  that  the  de- 
fendant was  a  witness  in  Ills  own  case,  or 
else  was  convicted  upon  testimony  tliat  de- 
veloped in  the  trial  of  one  Gill.  To  quote 
from  the  answer  of  the  mayor:  '*The  mayor 
of  said  town  was  investigating  a  case  which 
was  then  on  the  docket  against  J.  T.  Gill  and 

5.  A.  Moody,  employ^  of  C.  J.  McDonald, 
charged  with  creating  a  disturbance  in  Mc- 
Donald's store,  and  upon  [tbe  trial]  of  these 
parties  It  was  made  to  appear  to  the  mayor 
that  said  McDonald  was  harboring,  protect- 
ing, and  encouraging  said  Gill  and  Moody  in 
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their  disorderlj  oondDCt  In  his  house.**  The 
answer  states  that  the  trial  was  had  on  the 
l&th  of  March,  1907,  and  that  "upon  the  evi- 
dence there  submitted,  which  shows  that  G. 
J.  McDonald  had  made  no  effort  to  bring 
these  parties  to  Justice/'  the  mayor  Imposed 
the  fine.  As  corroborative  of  the  Justice  of 
the  mayor's  Judgment,  it  also  appears  in  the 
answer  (rather  an  unusual. incident  in  such 
matters)  that  three  days  after  the  trial  *'Gill 
stated  before  the  council  and  mayor  on 
March  22d  that  he  would  have  come  up  for 
trial  if  a  J.  McI>onald  had  said  for  him  to 
come,  which  showed  that  C  J.  McDonald 
made  no  effort  to  bring  these  parties  to  Jus- 
tice." The  ordinances  do  not  appear  in  the 
record,  so  we  have  no  means  of  knowing  the 
contents  of  section  91,  but  we  presume  that 
McDonald  was  either  marshal  of  the  town 
or  that  there  is  some  provision  in  the  ordi- 
nances by  which  citizens  are  required  to  pro- 
duce defendants  before  the  mayor's  court, 
for,  in  the  absence  of  one  or  the  other  of 
these  facts,  we  do  not  see  how  a  conviction 
could  have  been  reached.  If,  as  ai^iears 
from  one  view  of  the  evidence,  McDonald 
was  in  no  event  guilty  of  any  offense,  or  if 
he  was  guilty  of  keeping  a  disorderly  house, 
the  Judgment  and  sentence  of  the  mayor's 
court  would  be  absolutely  ^oid;  and  habeas 
corpus,  and  not  certiorari,  would  be  his  prop- 
er remedy. 

Two.  motions  to  dismiss  the  writ  of  error 
have  been  filed  In  the  i)resent  case,  and  we 
will  first  pass  upon  them.  The  Solicitor  Gen- 
eral of  the  Atlantic  circuit  moves  to  dismiss 
the  bill  of  exceptions  for  the  reason  that  no 
service  of  notice  of  sanction  of  the  jjirrit  of 
certiorari  was  ever  served  upon  him  as  Solici- 
tor General,  and  the  state  had  no  opportunity 
to  defend  in  said  certiorari  proceedings  pre- 
vious to  th^  serving  of  the  bill  of  exceptions, 
and  that,  therefore,  the  case  is  not  properly 
before  this  court  There  is  no  merit  in  this 
motion  for  three  reasons:  In  the  first  place, 
it  appears  from  the  record  that  proper  serv- 
ice of  notice  of  sanction  of  the  writ  was  had 
upon  the  town  of  Ludowici  and  service  upon 
a  party,  except  as  to  the  state  of  Georgia,  is 
always  as  good  as  service  upon  the  party's 
attorney.  In  the  second  place,  if  the  Solici- 
tor Groneral  should  have  been  served,  and 
was  not  so  served,  motion  to  dismiss  the 
certiorari  for  lack  of  service  of  the  notice 
should  have  been  made  In  the  lower  court, 
and,  not  having  been  there  made.  It  will  be 
prteumed  either  that  there  was  service  or 
that  service  of  the  notice  was  waived.  In 
the  third  place,  it  was  wholly  unnecessary 
that  notice  of  the  sanctlwi  of  this  writ  and 
of  the  time  and  place  of  hearing  should  be 
served  upon  the  Solicitor  G^eral.  We  find 
no  provision  of  the  act  incorporating  the 
town  of  Ludowici  which  places  upon  the  So- 
licitor General  of  the  Atlantic  circuit  the 
duty  of  representing  that  corporation  in 
quasi  criminal  cases.  The  duties  of  the  So- 
licitor General,  so  far  as  we  are  aware,  are 


defined  in  section  798  of  the  Penal  Code  of 
1895,  and  none  of  the  duties  there  specified 
include  the  requirement  that  he  shall  r^ 
resent  any  client  exQ^pt  the  state  of  Georgia. 
It  may  be  that  under  the  terms  of  the  sixth 
division  of  the  section  he  might  be  required 
to  perform  this  service,  but  this  could  only 
obtain  by  special  legislative  enactment.  A 
municipal  corporation  may  have  delegated  to 
it  the  power  to  deal  with  a  large  number  of 
quasi  criminal  offenses.  It  may  have  con- 
ferred upon  it  both  legislative  and  Judicial 
functions,  but,  after  all,  though  subject  to 
the  state  and  included  within  it,  It  Is  hi  law 
a  distinct  and  separate  entity,  a  body  cor- 
porate, a  party  capable  of  suing  and  being 
sued.  The  state,  so  far  as  the  courts  are 
concerned,  is  an  absolutely  distinct  party. 
When  the  state  is  a  party  to  a  cause  the  So- 
licitor General,  in  all  cases  in  the  superior 
court  is  the  representative  of  the  state.  It 
is  for  this  reason,  and  this  only,  that  notice 
of  the  sanction  of  a  certiorari  ftom  a  coun- 
ty court  or  a  dty  court,  where  the  state  is 
a  party,  must  be  served  upon  the  Solicitor 
General  When  the  case  has  reached  the 
superior  court  by  certiorari  or  otherwise,  no 
matter  what  other  attorney  may  be  employ- 
ed, the  Solicitor  General  is  by  right  the 
state's  leading  counsel.  In  the  absence  of 
legislation  or  of  employment,  he  is  not  con- 
cerned with  certioraries  from  mayor's  courts, 
because  the  state  is  not  a  party.  He  could 
be  employed  to  represent  a  town  or  city  in 
the  trial  of  a  certiorari  in  the  superior  court, 
but  this  is  a  matter  of  volition  or  of  personal 
contract  as  an  attorney  at  law,  and  has  no 
connection  with  his  ofllce. 

2.  A  second  motion  to  dismiss  the  writ  of 
error  is  made  upon  the  groimd  that  the  bill 
of  exceptions  was  not  certified  in  the  time 
allowed  by  law.  A  motion  to  dismiss  upon 
this  ground  fails,  unless  it  is  made  to  appear 
that  the  delay  was  occasioned  by  the  plain- 
tiff in  error  or  his  counseL  The  second 
headnote  deals  with  this  motion  to  dismiss. 

3.  Error  is  assigned  on  the  Judgment  dis- 
missing the  certiorari.  This  Judgment  was 
based  upon  two  grounds:  (a)  that  the  bond 
was  not  approved  by  the  officer  of  the  town 
who  tried  the  case;  and  0>)  that  it  did  not 
comply  with  the  requirements  of  the  act  of 
1902  (Acts  1902,  p.  105).  providing  that  the 
bond  should  be  made  conditioned  to  abide  by 
the  Judgment  of  the  superior  court  or  may- 
or's court.  It  appears  from  investigation  of 
the  bond  Itself  that  it  was  not  approved.  It 
is  the  manifest  purpose  of  the  act  that  the 
officer  trying  the  case  in  a  police  court,  or 
his  clerk,  if  he  has  one,  shall  fix  the  amount 
and  pass  upon  the  acceptability  of  the  se- 
curity. Certain  it  is  that  some  one  should 
fix  the  amount  of  the  obligation  beside  tbe 
defendant;  and  it  would  seem  to  be  equally 
dear  that,  before  the  Judgment  of  the  court 
is  suspended,  some  one  should  see  that  an 
insolvent  security  did  not  sign  the  bond,  and 
thus»  perhaps,  nullify  its  provisions.    The  act 
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of  1902,  snpra,  makes  It  the  duty  of  the  clerk 
dr  the  Judge  to  pass  upon  the  sufficiency  of 
the  certiorari  bond,  both  as  to  amount  and 
as  to  the  acceptability  of  the  security.  The 
bond  in  this  case  was  not  approved,  and  for 
that  reason  was  a  nullity  so  far  as  compli- 
ance with  the  act  of  1902  is  concerned.  There 
being  no  certiorari  bond,  it  follows  inevitably 
that  .the  writ  should  not  have  been  issued, 
that  there  was  nothing  before  the  court  and 
that  the  petition  should  have  been  dismissed. 
In  the  case  of  Stallworth  v.  Mayor  &  Ck>uncil 
of  Macon,  125  Ga.  250,  54  S.  B.  142,  which  is 
cited  by  counsel  for  plaintiff  in  error,  it  was 
held  that  the  Judge  of  the  superior  court  *'er- 
red  in  dismissing  tbie  certiorari  without  proof 
that  the  bond  had.  not  been  given  as  required 
by  law."  In  that  case  the  recorder  in  his 
answer  certified  "that  the  defendant  •  •  • 
made  and  filed  the  bond  required  with  the 
clerk  of  the  recorder's  court";  and  the  6n« 
preme  Gourt  says  that  it  aflrmatively  aiH 
pears  that  the  bond  was  given  and  filed  as 
required  by  the  statute,  because  the  allega- 
tion of  the  petition  to  that  effect  was  veri- 
fied by  the  answer  as  well  as  by  the  oath  of 
the  petitioner.  In  the  case  now  under  con- 
sideration the  answer  does  not  verify  the 
statement  in  the  petition;  and,  while  it  was 
the  duty  of  the  Judge  at  that  stage  to  see 
whether  the  proper  bond  had  been  filed,  still, 
when  It  appeared  that  such  bond  had  not  in 
fact  been  either  given  or  approved,  the  cer- 
tiorari should  have  been  dismissed.  This  is 
the  effect  of  the  holding  in  the  Stallworth 
Case.  The  only  other  ruling  which  is  ma- 
terial was  that  perhaps  the  answer  of  the 
recorder  that  a  proper  bond  had  been  filed 
was  sufficient  verification  of  that  fact  As 
the  mayor  of  Ludowici  does  not  state  in  his 
answer  that  any  bond  was  filed,  the  Stall- 
worth  Case  is  not  in  point 

The  decision  of  the  Judge  was  also  correct 
for  the  second  reason  stated  In  his  Judg- 
ment It  was  evidently  the  purpose  of  the 
General  Assembly  In  the  passage  of  the  act 
of  1902,  supra,  to  have  these  bonds  condition- 
ed for  the  appearance  of  the  defendant  to 
abide  the  final  order  or  Judgment  of  the  su- 
perior court  as  wen  as  of  the  police  or  may- 
or's court,  and  the  present  bond  does  not 
comply  with  the  statute  in  this  respect.  The 
reason  for  the  legislative  requirement  Is  ap- 
parent if  such  a  certiorari  is  sustained,  and 
the  case  sent  back  to  the  police  court  for  an- 
other trial  and  there  finally  disposed  of,  the 
bond  would  bind  the  defendant,  to  answer 
the  Judgment  there.  If,  on  the  other  hand, 
the  superior  court  dismissed  or  overruled  the 
certiorari,  the  defendant  should  be  bound  to 
answer  the  Judgment  there,  which  would  be 
the  final  Judgment  Furthermore,  the  Judge 
of  the  superior  court  is  clothed  with  a  dis- 
cretion, u^Mk  a  review  of  the  evidence  on  cer- 
tiorari, to  change  the  sentence,  and,  if  noth- 
ing else  was  done,  the  defendant,  in  that 
event;  should  be  bound  to  appear  and  abide 


this,  the  final  sentence,  and  In  such  case  he 
would  necessarily  be  answerable  to  the  su- 
perior court 

4.  The  act  of  1902  not  having  been  com- 
plied with,  either  as  to  the  terms  and  condi- 
tions of  the  bond  or  as  to  its  approval,  it 
was  not  error  to  dismiss  the  certiorari. 

Judgment  affirmed. 

.      (3  Ga.  App.  628) 
BRAND  V.   STATU.    (No.  812.) 
(Conpt  of  Appeals  of  Georgia.    Feb.  14,  1908.) 

1.  Sunday— Running  Tbains  on— Unavoid- 
able Delay. 

This  coart  approves  the  followinir  construc- 
tion of  subsection  2  of  section  &)  of  the 
Penal  Code  of  1895,  relating  to  the  running  of 
freight  trains  on  the  Sabbath  Day.  as  given  to 
the  Jury  by  the  trial  judge:  "Where  a  train 
which  18  running  on  a  bona  fide,  practicable 
schedule,  leaving  the  starting  i)oint  on  Saturday 
night,  scheduled  to  reach  its  destination  before 
8  o*clock  Sunday  morning,  is  detained  by  un- 
avoidable circumstances  so  that  it  cannot  reach 
its  destination  by  8  o'clock  Sunday  morning,  it 
can  nevertheless  continue  to  run  even  after  8 
o'clock  Sunday  morning  until  it  reaches  its 
destination,  without  violating  the  law.  In  de- 
termining what  is  unavoidable,  the  movement 
of  this  train  should  not  be  considered  as  an 
isolated  train  running  over  the  road  and  leav- 
ing out  of  consideration  other  trains,  but  this 
train  should  be  considered  in  relation  to  other 
trains,  and  as  one  unit  in  a  complex  whole." 

2.  SaMIC— BUBDEN  OF  PROOF— DEFENSE. 

It  being  admitted  that  a  freight  train  did 
mn  on  Sunday  morning  after  8  o'clock,  the 
burden  was  on  the  defendant  to  show  that  this 
waa  not  done  in  violation  of  the  statute.  This 
burden  is  not  successfully  carried  by  showing 
that  the  schedule  on  which  the  train  was  run- 
ning was  capable  of  being  complied  with,  and 
was  ordinarily  carried  out,  but  that  in  this  par- 
ticular instance  the  train  was  prevented  from 
completing  its  trip  within  the -schedule  time  by 
unavoidable  delays  in  waiting  for  other  trains 
which  were  themselves  delayed.  The  evidence 
should  go  further,  and  show  that  the  delays  of 
the  other  trains,  causing  the  delay  of  this  par- 
ticular train,  were  themselves  unavoidable. 
Especially  is  this  true  where  the  defendant  ad- 
mits that  the  trains  were  frequently  delayed  in 
making  the  schedule  on  Sundays,  and  no  effort 
had  been  made  to  remedy  the  evil. 
8.  Same. 

The  railway  officials  should  in  good  faith 
endeavor  to  avoid  the  necessity  that  a  freight 
train,  duly  started  on  Saturday  night,  should 
have  to  run  after  8  o'clock  Sunday  morning  to 
reach  destination,  but  a  mere  failure  to  exer- 
cise ordinary  care  in  this  respect  is  not  neces* 
sarilv  criminal.  An  instruction  to  the  jury 
which  made  lack  of  ordinary  care  and  not  lack 
of  good  faith  and  honest  endeavor  the  test  of 
criminality  was  erroneous,  and  sufficiently  ma- 
terial to  justify  the  grant  of  a  new  trial. 

Hill,  O.  J.,  dissenting  in  part 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  De  Kalb  Oonn- 
ty;  L.  8.  Roan,  Judge. 

W.  8.  Brand  was  convicted  of  running  a 
freight  train  on  the  Sabbath  Day,  In  violation 
of  Pen.  Code  1895,  8  420,  and  he  brings  er- 
ror.   Reversed. 

Jos.  B.  &  Bryan  Cumming  and  M.  A.  Cand- 
ler, for  plaintiff  in  error.  Wm.  Schley  How- 
ard. Sol.  Gen.«  and  J.  D.  Kilpatrick,  for  the 
State. 


uo 


60  SOUTHEASTBRN  BEPOBTEB. 


<Ga. 


HILTi,  01  J.  Brand,  as  superintendent  of 
the  Georgia  Ballroad,  was  conyicted  in  De 
Kalb  superior  court  of  running  a  freight 
train  on  the  Sabbath  Day,  in  violation  of 
Pen.  Code  1895,  8  420.  The  Judgment  refus- 
ing a  new  trial  Is  brought  to  this  court  for 
review. 

The  case  was  submitted  to  the  Jury  under 
the  charge  of  the  court,  on  an  agreed  state- 
ment of  facts,  which  may  be  summarized  as 
follows:  The  freight  train  in  question  left 
Augusta  on  its  regular  schedule  time,  11:20 
o*clock  p.  m.  on  Satm-day  night,  September 
1st,  and  by  its  regular  schedule  should  have 
reached  Atlanta,  its  destination,  at  7:50 
o'clock  a.  m.  Sunday  morning,  September  2d. 
It  did  not  arrive  at  its  destination  until  11:20 
a.  m.  Sunday.  Its  failure  to  complete  the 
trip  in  its  regular  schedule  time  was  due  to 
two  classes  of  delays,  one  class  being  the 
ordinary  delays  incident  to  the  running  of 
the  train,  which  delays  were  allowed  for  in 
the  regular  schedule.  The  other  class,  grow- 
ing out  of  long  delays  In  meeting  and  pass- 
ing other  trains,  were  unusual  delays,  not 
allowed  for  in  the  schedule.  These  unusual 
delays,  aggregating  4  hours  and  30  minutes, 
prevented  the  train  from  making  its  regular 
schedule.  The  train,  even  with  these  unusual 
delays  of  4^  hours,  got  into  Atlanta  only 
3^  hours  late.  The  schedule  under  which 
this  train  left  Augusta  to  arrive  in  Atlanta 
was  one  perfectly  capable  of  being  run  by  a 
freight  train.  The  capacity  of  the  locomotive 
and  the  load  of  this  particular  train  were 
such  that,  had  there  not  been  the  unusual  de- 
lays, it  could  have  made  the  trip  in  schedule 
time.  This  schedule  Is  run  every  day  except 
Sunday,  and  is  one  that  is  frequently  made 
on  time.  The  train  always  leaves  Augusta, 
the  initial  point,  on  schedule  time  on  Satur- 
day nights.  On  week  days  it  sometimes 
leaves  behind  time,  but  not  infrequently 
makes  up  a  part  of  the  lost  time,  and  makes 
the  run  to  Atlanta  in  less  than  the  time  al- 
lowed by  the  regular  schedule.  In  the  opinion 
of  the  superintendent,  who  has  bad  15  years' 
experience  in  the  transportation  service  of 
the  railroad,  this  freight  train,  If  permitted 
to  leave  the  starting  point  on  time,  will  or- 
dinarily make  the  schedule  between  Augusta 
and  Atlanta,  provided  it  meets  with  no  un- 
usual delays.  These  unusual  delays  come 
about  from  time  to  time,  but  such  delays  are 
not  normally  expected,  and  on  this  occasion 
it  was  not  known  that  these  delays  would 
take  place  before  the  train  started  from 
Augusta,  and  that  they  would  take  place  de- 
veloped only  a  short  time  before  the  actual 
time  of  the  occurrence.  The  superintendent, 
while  not  having  any  specific  knowledge  of 
the  actual  running  of  this  particular  freight 
train  on  the  date  in  question,  did  know  that 
a  number  of  similar  trains,  running  on  the 
same  or  similar  schedules,  had  run  through 
De  Kalb  county  after  8  o'clock  on  Sundays, 
the  delays  to  such  trains  being  of  the  same 
general  character  as  the  delays  to  this  par- 


ticular train,  and  he  has  not  prohibited  or 
checked  the  running  of  such  delayed  trains. 

The  first  question  for  determination  arises 
on  the  construction  of  subsection  2  of  section 
420  of  the  Penal  Code  Of  1895.  The  general 
section  prohibits  the  running  of  any  freight 
train  on  the  Sabbath  Day.  This  policy,  while 
finding  its  inspiration  in  the  religious  senti- 
ment of  the  people,  has  been  adopted  by  the 
state  because  it  has  been  demonstrated  that 
the  moral  and  physical  welfare  of  the  citi^n 
demands  one  day  of  rest  in  each  week.  This 
mandate  of  the  state  is  not  aimed  alone  at 
the  running  of  freight  trains,  but  applies  to 
all  secular  occupations,  excepting  only  those 
of  necessity  or  charity.  To  this  law  prohibit- 
ing the  running  of  freight  trains  on  the  Sab- 
bath Day  the  Legislature  has  made  three 
exceptions.  The  first  exception  was  made  by 
the  Act  of  February  20,  1873  (Laws  1873,  p. 
63;  subsection  1,  8  420,  Pen.  Code  1885),  in 
the  interest  of  domestic  animals  transported 
on  the  Sabbath  Day.  This  relaxation  of  the 
general  rule  permitted  a  train  having  one  or 
more  cars  loaded  with  live  stock  to  run  on  to 
a  stock  pen,  where  the  animals  could  be  fed 
and  watered.  The  second  exception  to  the 
general  statute  is  contained.in  the  act  of  Feb- 
ruary 28,  1874  (Laws  1874,  p.  97),  and  the 
purpose  of  its  enactment  as  declared  in  the 
preamble  of  the  act  was  the  social  and  reli- 
gious benefit  ctf  railroad  employ^.  This  Is  the 
exception  which  this  court  is  called  upon  to 
construe.  The  third  exception  is  contained 
in  the  act  of  1894  (Laws  1894,  pp,  66,  67 ;  sub- 
section 3,  8  420,  Pen.  Code  1895).  It  makes 
provision  for  the  transportation  of  perishable 
fruits,  melons,  vegetables,  fresh  fish,  oysters, 
fresh  meats,  live  stock,  and  other  perishable 
goods  of  like  character,  and  provides  that 
trains  loaded  with  these  commodities  which 
leave  the'  initial  point  before  the  hour  of 
midnight  on  Saturday  may  run  to  the  point 
of  destination  in  the  state  or  through  the 
state  on  Sunday.  This  digression  from  the 
particular  point  under  consideration  illus- 
trates the  legislative  policy  of  the  state  re- 
lating to  the  running  of  freight  trains  on  the 
Sabbath  Day. 

We  come,  now,  to  the  construction  of  the 
statute  sub  judlce,  which  makes  an  excep- 
tion to  the  general  rule  against  running 
freight  trains  on  Sunday.  This  exception 
makes  it  lawful  to  run  a  fteight  train  on 
the  Sabbath  Day,  provided  the  train  starts 
on  Saturday  night,  and  "the  time  of  its  ar- 
rival at  destination  according  to  the  schedule 
by  which  If  started  on  tie  trip  be  not  later 
than  8  o'clock  Sunday  morning."  Does  this 
exception  require  freight  trains  to  arrive  at 
their  destination  at  all  events  not  later  than 
8  o'clock  Sunday  morning,  or  does  the  time 
of  arrival  refer  to  the  schedule,  and  not  to 
the  time  of  arrival?  It  is  an  elementary 
rule  of  construction  that  a  statiA  shall  be 
so  construed  as  to  give  meaning  to  every  part 
If  this  exception  applies  to  the  time  of  ar- 
rival at  destination,  then  the  words  in  the 
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statute,  "according  to  the  schedule  by  which 
it  started  on  the  trip,'*  would  be  ineanlngless. 
Not  only  would  this  be  so,  but,  if  the  pro- 
hibition is  to  be  literally  construed  against 
the  running  of  freight  trains,  under  any  and 
all  circumstances,  after  8  o*clock  on  Sunday 
morning,  then,  wherever  such  trains  might  be 
when  ttie  hour  of  8  arrived,  they  would  ei- 
ther have  to  stop  at  that  point  on  the  road, 
or,  at  most,  go  to  the  next  station  and  there 
stop.     This  construction  would  leave  out  of 
consideration  the  language  of  the  statute, 
''according  to  the  schedule  by  which  it  start- 
ed on  the  trip,"  and  would  destroy  the  pur- 
pose of  the  act,  declared  in  the  preamble,  of 
permitting  the  employ^  of  freight  trains  to 
spend  the  Sabbath,  or  a  portion  thereof,  with 
their  families,  and  to  be  given  an  opportunity 
of  attending  religious  services  in  their  re- 
spective churches.     This  court  can  give  no 
clearer  or  more  reasonable  interpretation  of 
this  statute  than  that  given  by  the  learned 
Judge  of  the  trial  court,  and  we  fully  approve 
and  adopt  such  interpretation:   **If  you  find 
from  the  evidence  that  the  train  left  its  start- 
ing point  on  Saturday  night  upon  a  schedule 
which  provided  for  its  arrival  at  its  destina- 
tion not  later  than  8  o'clock  Sunday  morning, 
and  If  you  further  find  that  this  schedule 
was  made  in  good  faith,  and  that  it  was  one 
capable  of  being  carried  out  under  ordinary 
conditions,  then  I  charge  you  that  the  de- 
fendant would  not  be  liable  if  this  train  fail- 
ed to  reach  its  destination  by  the  schedule 
time,  and  continued  to  run  after  8  o'clock 
Sunday  morning,  provided  that  there  was  at 
all  times  an  effort  in  good  faith,  upon  the 
part  of  the  defendant  and  its  officers  and 
agents,  to  carry  the  train  through  according 
to  its  schedule.    I  further  charge  you  that 
wbere  a  train  which  is  running  on  a  bona 
fide,  practicable  schedule^  leaving  the  start- 
ing point  on  Saturday  night,  scheduled  to 
reach  its  destination  before  8  o'clock  Sunday 
morning,  is  detained  by  unavoidable  circum- 
stances so  that  it  cannot  reach  its  destina- 
tion by  8  o'clock  Sunday  morning,   It  can 
nevertheless  continue  to  run  even  after  8 
o'clock  Sunday  morning,  until  It  reaches  Its 
destination,  without  violating  the  law.     In 
determining  what  is  unavoidable,  the  move- 
ment of  this  train  should  not  be  considered 
u  an  isolated  train  running  over  the  road, 
and  leaving  out  of  consideration  other  trains, 
bat  you  should  consider  this  train  in  rela- 
tion to  other  trains,  and  as  one  unit  In  a 
complex  whole,  wherein  It  may  not  be  possi- 
ble to  deal  with  the  one  unit  entirely  with- 
out reference  to  the  other  parts  of  the  busi- 
ness."    We  think  these  histructlons  of  the 
court  present  the  correct  construction  of  the 
statute  in  question.    They  make  the  control- 
ling and  vital  question  in  the  case  one  of 
good  faith  in  establishing  the  schedule,  and 
good  faith  in  maintaining  It.    The  stipulation 
that  the  schedule  in  question  was  one  per- 
fectly capable  of  being  run  by  a  freight  train 


from  its  initial  point  in  Augusta  to  its  destina- 
tion in  Atlanta  within  the  limitations  of  the 
statute,  and  was  a  schedule,  not  only  frequent- 
ly ruUt  but  one  which  in  the  opin^n  of  the 
superintendent  would  ordinarily  be  run  on 
time,  provided  it  met  with  no  unusual  de- 
lays, might  have  authorized  the  jury  to  find, 
though  there  were  other  circumstances  au- 
thorizing the  contrary  conclusion,  that  the 
schedule  was  made  in  good  faith.  We  can- 
not say,  however,  that  the  Jury,  in  applying 
to  the  facts  the  interpretation  of  the  statute 
as  given  In  charge,  rendered  a  verdict  with- 
out evidence  to  support  it  and  contrary  to 
the  said  instructions.  Granted  that  the  sched- 
ule was  made  in  good  faith,  and  was  one 
that  under  ordinary  circumstances  could  be 
successfully  run,  yet  the  superintendent  ad- 
mitted that  a  number  of  freight  trains  on 
the  same  schedule  had  run  through  De  Kalb 
county  after  8  o'clock  Sunday  morning,  in 
apparent  violation  of  the  statute,  and  that 
the  delays  of  such  trains  in  making  the  sched- 
ule were  due  to*  facts  and  circumstances  of 
the  same  general  character  as  those  which 
caused  the  delay  in  the  present  case. 

When  it  was  admitted  in  this  case  that  the 
freight  train  was  run  In  De  Kalb  county  af- 
ter 8  o'clock  on  Sunday^  the  burden  of  proof 
was  on  the  defendant  to  excuse  and  Justify 
such  presumptive  violation  of  law.  Pen.  Ck>de 
1895,  S  421 ;  Jackson  v.  State,  88  Ga.  787,  15 
S.  B.  905;  Seale  v.  State,  121  Ga.  741,  49 
S.  B.  740.  It  may  well  be  doubted  if  the 
burden  was  successfully  carried  in  a  case 
where  frequent  similar  failures  to  maintain 
the  schedule  are  admitted,  and  no  effort  to 
remedy  the  evil  was  shown.  In  addition  to 
this  suggestive  admission,  it  may  be  also 
noted  that  in  this  particular  instance,  while 
the  delay  beyond  the  schedule  time  in  arriv- 
ing at  destination  Is  attributed  to  long  delays 
in  waiting  for  trains  going  in  the  opposite 
direction,  yet  the  agreed  statement  is  silent 
as  to  the  cause  or  causes  which  delayed  all 
these  other  trains.  And,  before  the  failure 
to  comply  with  the  schedule  in  this  particu- 
lar case  can  be  fully  excused  or  justified.  It 
would  seem. reasonable  to  require  proof  that 
the  delays  of  the  opposing  trains  were  them- 
selves caused  by  unavoidable  circumstances. 
In  other  words,  the  defendant  in  this  case 
did  not  entirely  meet  the  obligation  imposed 
by  law  without  showing  that  the  delay  to 
this  imrticular  train  was  caused  by  unavoid- 
able and  unusual  delays  to  all  the  other 
trains.  In  the  language  of  the  instruction, 
the  jury,  in  determining  what  was  unavoid- 
able, should  consider  the  movement  of  this 
train,  not  as  that  of  an  isolated  train  run- 
ning over  the  road,  and  leaving  out  of  consid- 
eration other  trains,  but  should  consider  this 
train  in  relation  to  other  trains,  and  as  one 
unit  in  a  complex  •  whole.  Penal  statutes 
are  made  to  be  enforced,  and  it  is  the  duty 
of  good  citizenship,  not  only  to  give  passive 
obedience,    but   active   sapport^  to   statutes 
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made  for  the  purpose  of  conserving  the  pby- 
8ical«  social,  and  moral  welfare  of  the  citi- 
zen. We  do  not  question  the  sincerity  of  the 
declaration  of  the  eminent  and  learned  coun- 
sel for  plaintiflP  in  error  that  "the  railroad 
company  desires  to  transact  its  business 
promptly,  and  still  more  earnestly  to  do  so 
within  the  law/'  nor  do  we  question  the  good 
faith  of  the  superintendent  in  making  this 
particular  schedule;  yet,  in  view  of  the  ad- 
mission that  freight  trains  had  on  numerous 
occasions  failed  to  comply  with  the  schedule 
because  of  delays,  we  think  some  effort  by 
the  railroad  company  to  reduce  the  frequency 
of  such  occurrences  should  have  been  shown. 
It  is  hardly  sufficient,  on  the  point  of  main- 
taining or  running  the  schedule,  to  show 
that  the  schedule  was  perfectly  capable  of 
being  carried  out,  and  was,  in  fact,  fre- 
quently carried  out  The  defendant  should 
have  gone  a  step  further,  and  showed  that 
every  reasonable  and  diligent  effort  had  been 
made  to  avoid  the  delays,  not  only  to  the 
particular  train,  but  to  all*the  other  trains 
whose  delays  caused  or  contributed  to  the 
delay  in  question. 

The  entire  court  is  thoroughly  agreed  as 
to  what  has  been  said  above,  and,  if  it  were 
not  for  the  assignment  of  error  now  to  be 
considered,  the  judgment  would  be  affirmed. 
However,  exception  is  taken  to  the  following 
charge  of  the  court :  "I  charge  you  that  the 
law  will  not  excuse  on  the  ground  of  un- 
avoidable delays  caused  by  accident,  when, 
by  the  use  of  ordinary  care  in  running  the 
trains  according  to  its  established  schedule, 
the  running  of  the  freight  trains  on  Sundays 
after  8  a.  m.  could  be  avoided."  As  to  this, 
the  writer  is  authorized  to  state  the  views 
of  the  majority  of  the  court  thus:  In  addi- 
tion to  considering  the  instruction  to  be  con- 
fusing (for  the  idea  of  an  unavoidable  delay 
caused  by  accident  is  entirely  opposed  to  the 
idea  of  that  which  can  be  avoided  by  ordi- 
nary care),  we  think  that  the  test  of  criminal 
responsibility  in  cases  of  this  class,  as  well 
as  in  most  others,  depends  upon  good  faith  or 
lack  of  good  faith,  and  not  upon  negligence 
or  the  exercise  of  ordinary  care,  except  in 
those  cases  where  the  negligence  is  so  gross  as 
to  amount  to  criminal  negligence.  Criminal 
negligence  is  a  very  different  thing  from  a 
failure  to  exercise  ordinary  care;  indeed,  it 
is  opposed  to  all  idea  of  good  faith.  In  this 
case  the  train  in  question  was  delayed  by 
waiting  to  meet  a  train  which,  in  turn,  was 
delayed  by  having  to  wait  for  a  passenger 
train,  which  left  Augusta  late  because  it 
waited  for  a  connection  from  the  East.  If 
the  train  in  question  was  started  out  by  the 
company  under  the  bona  fide  belief  that  it 
would  be  able  to  make  the  trip  in  accordance 
with  its  schedule,  and  was  held  up  afterwards 
by  delays  caused  by  the  detention  of  the 
passenger  train,  the  defendant  would  not  be 
criminally  responsible,  although  the  Jury 
might  have  believed  tliat,  in  the  exercise  of 


that  foresight  which  an  ordinarily  prudent 
person  would  have  exercised,  the  delay  of 
the  train  on  the  connecting  line  might  have 
been  anticipated  long  enough  In  advance  for 
some  means  to  have  been  devised  whereby 
the  detention  of  this  freight  train  might  have 
been  avoided.  Mistakes  of  Judgment  and  lack 
of  usual  foresight  may  be  negligent  without 
containing  that  element  of  mala  fides  essen- 
tial to  criminality.  We  are  not  willing  to 
hold  that  it  was  criminal  to  detain  this  pas- 
senger train  at  Augusta  for  its  passenger  and 
mail  connection  from  the  East,  although,  as 
a  result  thereof,  the  running  of  the  freight 
train  on  Sunday  was  necessitated;  nor  tliat 
the  running  of  this  train  after  8  a.  m.  Sunday 
was  criminal,  if,  when  it  left  Augusta,  the 
company  did  not  anticipate  the  concatenation 
of  delays  which  finally  brought  about  the 
result,  though  by  ordinary  care  it  might 
have  done  so.  The  majority  of  the  court, 
therefore,  consider  this  error  material  and 
reversible. 

The  writer  is  constrained  to  dissent  from 
the  view  of  the  majority  of  the  court  as  to 
the  excerpt  quoted  from  the  charge.  In  his 
opinion  the  proper  construction  of  this  ex- 
cerpt is  that  the  law  would  *'not  excuse  on 
the  ground  of  unavoidable  delays,"  if  there 
was,  in  fact,  no  such  "unavoidable  delay,** 
and  that  a  delay  which  could  have  been 
avoided  by  the  use  of  ordinary  care  could  not 
be  set  up  as  an  excuse  for  violating  the  stat- 
ute. Delays  of  this  character,  although 
claimed  to  be  unavoidable,  are  not  in  fact 
unavoidable,  if  they  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  diligence 
on  the  part  of  the  railroad  company.  This 
instruction  was  not  contradictory  or  antag- 
onistic to  the  test  of  good  faith  in  making 
and  maintaining  the  schedule,  but  was  simply 
explanatory  of  the  term  **una voidable  delaya" 
The  writer  does  not  think  that  a  railroad 
company  successfully  carries  the  burden  which 
the  law  imposes  upon  it  unless  it  shows  that 
the  schedule  was  made  in  good  faith  and 
maintained  in  good  faith;  but,  where  it  is 
claimed  in  a  particular  case  that  the  delay 
of  the  train  was  caused  by  unavoidable  de- 
lays, such  delays  must  appear  to  have  been 
in  fact  unavoidable,  and  that  no  delay  can  be 
deemed  unavoidable  which  the  exercise  of 
ordinary  care  on  the  part  of  the  railroad 
company  could  have  prevented. 

It  is  probable  that  the  Jury,  being  com-« 
posed  of  practical  men,  did  not  make  the 
nice,  refined  distinctions  between  ordinary 
care  and  good  faith  made  by  the  majority 
of  the  court  and  the  writer,  but  concluded 
that  as  the  evidence  indisputably  showed 
repeated  failures  on  the  part  of  the  rail- 
road company  to  make  the  schedule  accord- 
ing to  the  requirements  of  the  statute,  and 
no  effort  on  Its  part  to  remedy. the  evil,  with 
the  rather  narrow  margin  of  10  minutes  ta 
make  a  freight  schedule  requiring  the  run- 
ning of  171  miles  in  8^  hours,  and  in  this 
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parttcolar  case  showed  no  diligence  to  pre- 
Yent  the  delays  claimed  to  have  been  unayold- 
able,  a  verdict  of  guilty  was  not  unwarranted. 
Judgment  reversed* 

HTTiTi^  OL  J^  dissents  as  above, 

<3  Oa.  App.  614) 
LEARS  V.  SEABOARD  AIR  LINE  RT. 
(No.  680.) 
iOmrt  of  Appeals  of  Geoi^ffia.    Feb.  14,  1906.) 

1.  Attachmbnt—Nature  of  Remedt— STAT0- 
TOBY  Provisions— Construction  Uphold- 
ing   CONSTTTUTIONALITT. 

The  act  of  the  General  Assembly  approved 
August  20,  1906  (Acts  1906,  p.  120),  providing 
that  the  writ  of  attachment  shall  not  be  used  to 
subject  in  this  state  wages  of  nonresidents 
which  have  been  earned  wholly  without  the 
state,  is  applicable  to  proceedings  pending  in 
our  courts  at  the  time  it  went  into  effect,  and 
which  at  that  time  had  not  been  reduced  to 
judgment. 

(a)  Prior  to  the  passage  of  the  act  of  1906, 
the  plaintiff  sued  out  an  attachment  against  a 
nonresident,  and  had  it  levied  by  serving  sum- 
mons of  garnishment  on  a  debtor  of  the  non- 
resident who  resided  in  this  state.  The  answer 
of  the  garnishee  admitted  an  indebtedness  to 
the  nonresident  for  wages  earned  wholly  with- 
out the  state.  This  answer  was  traversed  and 
came  on  for  a  hearing  after  the  act  of  1906 
became  effective.  It  was  admitted  that  the  facts 
set  up  in  the  answer  of  the  garnishee  were  true. 
The  justice  of  the  peace  rendered  judgment 
against  the  garnishee.  Held,  it  was  not  error 
for  the  judge  of  the  superior  court  to  sustain 
a  petition  for  certiorari  complaining  of  this  judg- 
ment. 

(b)  When  a  statute  is  capable  of  two  con- 
structions, one  making  it  violative  of  the  Con- 
stitution, and  the  other  making  it  consonant 
therewith,  the  latter  construction  will  if  possible 
be  adopted.  In  holding  that  the  above  statute 
was  intended  to  apply  to  pending  proceedings 
which  had  not  reached  final  judgment,  the  con- 
stitutionality of  the  law  is  not  imperiled  upon 
the  ground  that  such  a  construction  makes  it 
interfere  with  vested  rights,  because  until  final 
judgment  against  the  garnishee  the  plaintiff  does 
not  acquire  a  vested  right  to  the  funds  im- 
pounded. 

2.  Justices  ov  tub  Peagb— Cbbtiobari— Rb- 
view— soopb. 

At  the  hearing  of  a  certiorari  no  other  er- 
rors shall  be  insisted  upon  in  the  argument  by 
counsel,  or  passed  upon  by  the  court,  than  those 
which  are  stated  in  the  petition  and  answer. 

(a)  A  statement  in  the  answer  of  the  justice 
that  **it  was  urged  bv  the  counsel  for  defendant 
in  certiorari  *  •  •  that  said  act  was  uncon- 
stitutionar'  is  not  sufficient  to  invoke  a  ruling 
by  the  judge  of  the  superior  court  as  to  the  con- 
stitutionality of  the  statute. 

(b)  It  was  proper  for  the  judge  of  the  superior 
court  to  refuse  to  consider  a  special  request, 
filed  by  counsel  for  the  defendant  in  certiorari 
at  the 'hearing  in  the  superior  court,  containing 
Ysrions  grounds  of  attack  on  the  constitution- 
ality of  the  statute,  inasmuch  as  such  a  docu- 
ment was  not  a  part  of  the  petition  or  answer. 

[Ed.  Note.— For  cases  in  point,  spe  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  807.] 

3.  Writ  of  Error— Presentation  and  Res- 
ervation OF  Grounds  of  Review— Matters 
Not  Presented. 

Where  it  is  apparent  that  the  question  as 
to  the  constitutionality  of  an  act  of  the  General 
Assembly  was  not  properly  made  in  the  court 
below,  this  court  will  not  certify  such  qoestion 
to  the  Supreme  Court  for  InstructloiL 
(Syllabus  by  the  Court.) 


Error  from  Superior  Court,  Fnltop  County; 
•J.  T.  Pendleton,  Judge. 

C.  T.  Lears  sued  out  an  attachment  In  a 
justice's  court  against  one  Causey,  a  non- 
resident, and  had  the  same  levied  by  serving 
summons  of  garnishment  on  the  Seaboard 
Air  Line  Railway.  The  justice  gave  judg- 
ment against  garnishee  and  garnishee  sued 
out  certiorari,  and,  from  the  judgment  of 
the  superior  court  holding  the  fund  garnish- 
ed not  to  be  subject  to  the  attachment,  Lears 
brings  error.    Affirmed. 

B.  S.  Lumpkin,  for  plaintiff  in  error.  W. 
Carroll  Latimer,  for  defendant  In  error. 

RUSSELL,  J.  In  June,  1906,  Lears  sued 
out  an  attachment  in  a  justice's  court  in  At- 
lanta against  Causey,  a  nonresident,  and  had 
the  same  levied  by  serving  summons  of  gar- 
nishment on  the  Seaboard  Air  Line  Railway. 
In  July  the  garnishee  answered  that  it  was 
indebted  to  the  defendant  for  wages  earned, 
due,  and  payable  in  the  state  of  North  Caro- 
lina. At  the  hearing  which  took  place  in  No- 
vember, 1906,  the  grounds  of  the  attachment 
and  also  the  facts  set  forth  In  the  answer  of 
the  garnishee  were  admitted  to  be  true.  The 
garnishee  relied  on  the  act-  of  the  Legislature 
approved  August  20,  1906  (Acts  1906,  p.  120), 
by  which  the  act  of  1904  (Acts  1904,  p.  100) 
was  amended  so  as  to  read  as  follows:  **Be 
It  enacted  by  the  General  Assembly  of  the 
state  of  Georgia,  that  from  and  after  the 
passage  of  this  act,  when  any  suit  is  brought 
by  attachment  in  this  state  against  a  non- 
resident of  the  state,  and  the  attachment  is 
levied  by  service  of  sunmnons  of  garnishment 
the  situs  of  any  debt  due  .by  the  garnishee 
to  the  defendant  shall  be  at  the  residence  of 
the  garnishee  in  this  state,  and  any  sum  due 
to  the  defendant  In  attachment  shall  be  sub- 
ject to  said  attachment;  provided,  that  the 
writ  of  attachment  shall  not  be  used  to  sub- 
ject in  this  state  wages  of  persons  who  reside 
out  of  the  state,  and  which  have  been  earned 
wholly  without  the  state  of  Georgia."  The 
amendment  made  by  this  act  was  the  addi- 
tion of  the  words  contained  in  the  proviso. 
The  justice  of  the  peace  decided  that  the 
amendment  of  1906  was  not  applicable  to 
cases  which  were  pending  at  the  time  of  its 
passage,  and  entered  judgment  against  the 
garnishee.  The  garnishee  sued  out  certiorari. 
The  bill  of  exceptions  to  this  court  com- 
plains of  the  judgment  of  the  superior  court 
sustaining  the  certiorari. 

The  controlling  question  before  this  court 
is  whether  or  not  the  Legislature  intended 
the  amendment  of  1906  to  apply  to  cases 
pending  at  the  time  of  its  passage  and  ap- 
proval, but  which  at  that  time  had  not  been 
reduced  to  judgment  A  correct  answer  to 
this  question  necessitates  a  consideration  of 
the  state  of  the  law  at  the  time  the  amend- 
ment was  passed,  and  the  mischief  which  It 
was  intended  to  prevent  or  remove.     ''For 
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this  purpow  the  court  should  put  itself  in  the 
place,  at  the  time  of  its  enactment,  of  the 
Legislature  which  passed  it,  investigating  the 
then  existing  state  of  ttie  common  or  statu- 
tory law  on  the  subject,  contemporaneous  cir- 
cumstances, and  the  external  or  historical 
facts  which  led  to  its  enactment,  and  make 
such  application  of  the  provisions  of  the  stat- 
ute as  will  best  promote  the  object  of  the 
legislation.**  26  Am.  &  Eng.  Enc.  of  Law  (2d 
Bd.)  632;  Erwin  v.  Moore,  15  6a.  861;  West- 
em  &  Atl.  R.  Co.  V.  State  of  Georgia  (W.  & 
A.  Railroad  Commission,  1S91),  14  L.  R.  A. 
446;  United  States  v.  Union  Pac.  Ry.  Co., 
91  U.  S.  71.  23  L.  Bd.  224  (4);  Peopte  v. 
Columbia  County,  134  N.  Y.  13,  31  N.  B.  322. 
What,  then,  was  the  condition  of  our  law  at 
the  time  of  the  passage  of  the  amending  act 
of  1906,  and  what  was  the  mischief  which  it 
was  intended  to  prevent  or  remove?  Our 
Supreme  Court  had  by  repeated  decisions  es- 
tablished the  rule  that  the  situs  of  a  debt 
for  the  purposes  of  garnishment  was  at  the 
domicile  of  the  creditor,  and  that  such  debt 
could  not  be  attached  in  this  state.  Central 
Ry.  Co.  V.  Brinson,  109  Qa.  354,  34  8.  B.  597, 
77  Am.  St  Rep.  3S2.  For  the  purpose  of 
changing  this  rule  the  General  Asssembly 
passed  the  act  which  was  approved  August 
13,  1904  (Acts  1904,  p.  100),  the  effect  of 
which  was  to  change  the  rule  which  had 
previously  existed.  Harvey  v.  Thompson, 
12S  Ga.  147,  67  S.  m  104,  9  L.  R.  A.  (N.  S.) 
765  (2).  The  remedy  given  by  this  statute 
denies  to  nonresident  wage  earners  the  ex- 
emptions which  are  accorded  to  our  own  citi- 
sens.  For  example,  the  "monthly  wages  of 
a  locomotive  engineer'*  who  ts  domiciled  in 
Georgia  are  exempt  from  the  process  of  gar- 
nishment (Smith  V.  Walker,  119  Ga.  615,  46 
8.  B.  831);  but*  if  such  locomotive  engineer 
happens  to  be  a  nonresident,  engaged  exclu- 
sively in  work  beyond  the  borders  of  Georgia 
and  residing  in  a  sister  state  with  his  family, 
his  creditors  in  that  state  can  come  into  our 
courts  and  subject  his  wages  to  the  pay- 
ment of-  any  debt  Harvey  t.  Thompson, 
supra.  In  other  words,  this  statute  creates 
a  remedy  which  can  be  used  by  nonresidents 
for  the  collection  of  debts  contracted,  due, 
and  payable  in  other  states,  and  owing  to 
them  by  citizens  of  such  states,  when  no  such 
remedy  is  afforded  by  their  domestic  law. 
Harris  v.  Balk,  198  U.  a  215,  25  Sup.  C3t 
625,  49  Im  Ed.  1023.  For  instance,  wages 
which  are  exempt  from  garnishment  in  Flori- 
da where  they  are  earned,  due,  and  payable 
are  not  exempt  in  a  suit  in  our  courts  by  a 
Florida  creditor  against  a  Florida  debtor. 
Harvey  v.  Thompson,  2  Ga.  App.  569,  60  S. 
£}.  11.  While  such  a  law  is  undoubtedly  con- 
stitutional (Harris  v.  Balk,  supra),  it  is, 
when  applied  to  nonresident  laborers*  a 
harsh  exercise  of  legislative  power,  and,  if 
left  unrestricted,  would  have  the  effect  of 
making  the  courts  of  this  state  a  forum  for 
the  collection  of  debts  owing. by  nonresidents 


to  nonresidents  where  the  lex  loci  did  not  af- 
ford a  remedy.  Bood  on  Garnishment,  I  104 
et  eeq.  Such  were  the  conditions  when  the 
amendment  of  1906  was  passed.  Can  it  be 
doubted  that  the  purpose  of  the  Legislature 
in  enacting  this  amendment  was  to  prevent 
and  remove  the  particular  evil,  or  possibility 
of  evil,  above  pointed  out  in  the  original 
statute? 

It  was  no  doubt  felt  by  the  Legislature 
that  the  law  of  1904  was  too  broad  and  too 
harsh  as  to  nonresident  laborers,  and  that  it 
would  be  more  in  accord  with  comity  and 
justice  to  protect  the  wages  of  such  laborers 
from  the  grasping  hand  of  creditors.  It  has 
been  said  that  the  object  of  exemption  laws 
is  to  guard  against  the  "readiness  of  men  to 
make  contracts  which  may  deprive  them  and 
their  families  of  articles  indispensable  to 
their  comfort,  •  •  •  and  to  promote  the 
comfort  of  their  families  and  protect  them 
against  the  4mprovidence  of  their  head."  Per 
Denio,  J.,  in  Kneettle  v.  Newcomb,  22  N.  Y. 
249,  253,  78  Am.  Dec.  186,  cited  in  Traders* 
Investment  Co.  v.  Macon  Ry.  &  Light  Co.,  3 
(5«.  App.  125,  59  S.  B.  454,  457.  The  act  of 
1904  failed  to  recognize  that  the  families  of 
laborers  in  our  sister  states  need  protection, 
and  failed  to  provide  for  them  any  exemp- 
tion whatsoever.  The  amendment  of  1906 
is  purely  remedial,  and  was  passed  by  our 
Legislature  for  the  purpose  of  according  to 
nonresident  laborers  protection  under  our 
law  in  line  with  the  protection  which  is  ac- 
corded to  our  own  laborers.  Two  years*  ex- 
perience under  the  original  law  convinced  the 
Legislature  that  it  was  defective,  and  the 
amendment  was  passed. for  the  purpose  of 
curing  the  imperfection.  This  being  so,  the 
question  recurs  as  to  whether  the  Legislature 
intended  that  the  amendment  should  apply 
to  pending  suits  which  had  not  reached  final 
judgment  It  is  a  general  principle  of  statu- 
tory construction  that  remedial  legislation 
will  be  so  construed  as  to  include,  if  possible, 
all  cases  within  the  mischief  intended  to  be 
remedied  (2  Lewis'  Sutherland  on  Statutory 
Construction  [2d  Ed.]  S  519) ;  and,  where  it 
can  be  done  without  violence  to  the  legisla- 
tive intention,  such  statutes  are  held  applica- 
ble to  pending  proceedings.  Sldway  v.  Lar- 
sen,  58  Ark.  117,  23  S.  W.  648;  Windsor  T. 
Des  Moines,  110  Iowa,  175,  81  N.  W.  476,  80 
Am.  St  Bep.  280;  Surtees  v.  Ellison,  9  Bam. 
&  Cres.  750,  19  Eng.  Com.  L.  Bep.  749;  New 
London  B.  Co.  v.  B.  &  A.  B.  Ck).,  102  Mass. 
386,  389.  As  Lord  Tenderden  says,  in  the 
case  of  Surtees  v.  Ellison,  supra:  "It  has 
long  been  established  that  when  an  act  of 
Parliament  is  repealed,  it  must  be  consid- 
ered (except  as  to  transactions  past  and  clos- 
ed) as  if  it  had  never  existed.**  In  the  case 
of  Madigan  v.  B.  &  L.  ABS*n,  73  Md.  317,  321, 
20  Atl.  1069,  the  Supreme  Court  of  Maryland 
holds  that  *'the  bringing  of  suit  vests  In  a 
party  no  right  to  a  particular  decision;  and 
his  case  must  be  determined  on  the  law  as  It 
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stands,  not  when  the  suit  was  brought,  but 
when  the  Judgment  was  rendered."  A  stat- 
ute of  Michigan  imposed  the  duty  on  rail- 
road companies  to  erect  and  maintain  fences 
alonir  the  lines  of  railway  in  that  state;  and 
in  case  of  a  neglect  of  this  duty  made  such 
companies  liable  In  double  the  amount  of 
damages  to  property  which  had  been  injured 
as  a  result  thereof.  While  the  statute  was  in 
force  the  plalntlfTs  horse  strayed  on  the 
track  of  the  defendant  railroad  company, 
and  was  killed.  He  sued  under  the  above 
statute,  and  pending  the  suit  but  before  final 
judgment  the  statute  was  repealed.  It  was 
held  by  the  Supreme  Court  of  that  state  that 
the  statute  was  applicable  to  the  plaintiff's 
action,  and  that,  therefore,  he  was  entitled  to 
recover  only  the  amount  of  damages  which 
he  had  actually  .suffered.  Bay  City,  etc.,  R. 
Co.  r.  Austin,  21  Mich.  390.  See,  also.  Nations 
V.  Lovejoy,  80  Miss.  401,  31  South.  811  (2); 
Miller  V.  Hageman,  114  Iowa,  195,  86  N.  W. 
281.  In  Endlic^  on  the  Interpretation  of 
Statutes,  8  479,  after  laying  down  the  well- 
recognized  rule  that  penal  statutes  are  ap- 
plicable to  pending  proceedings,  where  no 
constitutional  right  of  the  individual  is  vio- 
lated, the  author  says:  '^And  the  same  rule 
applies  to  all  proceedings,  whether  civil  or 
criminal,  going  on  by  virtue  of  the  statute 
at  the  time  of  the  repeal.  Wherever  the 
jurisdiction  exercised  In  proceedings  de- 
pends wholly  upon  statute,  and  the  statute 
is  repealed,  or  expires  by  its  own  limitation, 
the  jurisdiction  Is  gone,  and  with  It  the 
whole  proceeding,  Imperfect  at  the  time  of 
the  repeal  or  expiration,  falls  to  the  ground, 
onless  there  be  a  reservation  as  to  pending 
rights  or  causes.  •  •  •  The  same  rule 
applies  as  to  rights  or  remedies  founded  sole- 
ly upon  statute,  and  to  suits  pending  to  en- 
force such  remedies.  If,  at  the  time  the  stat- 
ute Is  repealed,  the  remedy  has  not  been  per- 
fected, or  the  right  has  not  become  vested, 
but  still  remains  executory,  they  are  gone.** 
Such  has  been  the  holding  of  the  Supreme 
Court  of  Minnesota  as  to  a  mechanic's  lien. 
The  plaintiff  had  given  notice,  and  filed  his 
petition  for  a  lien  as  prescribed  by  statute, 
but,  before  the  lien  had  been  perfected  by 
judgment,  the  statute  was  repealed  without 
a  saving  clause.  It  was  held  that  the  stat- 
ute was  applicable  to  the  plaintiff's  case,  and 
that  his  Hen  was  lost.  The  court  says :  "The 
lien  of  the  mechanic,  builder,  or  materialman 
upon  the  building  and  real  estate  does  not 
arise  out  of  his  contract,  but  depends  upon 
the  statute  alone  for  its  existence.  It  is  a 
preference  which  he  may  secure  if  he  pro- 
ceeds in  a  particular  way;  but  if,  before  he 
has  fully  perfected  these  proceedings,  the 
Legislature  sees  proper  to  repeal  the  law,  he 
really  loses  nothing.  He  is  merely  unable  to 
secure  an  advantage  which,  without  the 
statute,  he  is  in  no  wise  entitled  to.  •  •  • 
This  doetrtae  has  repeatedly  been  applied  to 
mechanics'  liens,  and  even  to  cases  of  at- 


tachment where  property  has  actually  been 
seized  but  the  law  repealed  before  Judgment 
was  perfected.**  But  It  is  useless  to  multiply 
the  authorities.  They  are  all  one  way.  This 
fact  was  recognized  by  the  Supreme  Judicial 
Court  of  Massachusetts  In  the  case  of  New 
London  R.  Co.  v.  B.  &  A.  R.  Co.,  102  Mass. 
386,  3S9,  where,  in  holding  a  repealing  statute 
applicable  to  pending  suits,  the  court  says: 
"A  statute  which  wholly  repeals  an  earlier 
one  •  •  *'  without  any  saving  clause 
makes  It  ineffectual  to  support  any  proceed- 
ing •  •  •  pending  at  the  time  of  its 
passage,  and  not  already  prosecuted  to  final 
judgment  The  books  are  so  full  of  cases  il- 
lustrating this  principle  that  the  only  dif- 
ficulty is  in  making  a  selection.'*  See, 
also.  Schooner  Rachael  v.  United  States,  6 
Cranch  (U.  S.)  329,  8  L.  Bd.  239;  Tivey  v. 
People  ex  rel.  North,  8  Mich.  128;  City  of 
Detroit  V.  Chapin,.108  Mich.  136,  143,  66  N. 
W.  687,  37  L.  R.  A.  391;  Town  of  Belvldere 
V.  Warren  R.  Co.,  84  N.  J.  Law,  193  (3); 
Hampton  v.  Commonwealth.  19  Pa.  329;  1 
Lewis'  Sutherland,  Stat  Construction  (2d 
Ed.)  9  282. 

It  is  true  that  many  of  the  statutes  refer- 
red to  above  relate  to  ordinary  suits  and  not 
to  suits  begun  by  attachment ;  but  the  under- 
lying principle  is  the  same.  Statutes  alter- 
ing, changing,  or  affecting  remedies  and  reg- 
ulating the  procedure  of  the  courts  generally 
are  applicable  to  pending  suits,  however  be- 
gun, unless  such  statutes  contain  a  saving 
clause.  Attachment  and  garnishment  stat- 
utes furnish  no  exception  to  this  rule.  The 
Supreme  Court  of  Washington  has  been  call- 
ed upon  to  decide  the  exact  question  now  be- 
fore this  court  In  the  case  of  Wooding  v. 
Bank,  11  Wash.  527,  40  Pac.  223  (3),  it  was 
held:  "Where  a  law  giving  a  right  to  gar- 
nishment proceedings  has  been  repealed  sub- 
sequent to  the  commmcement  thereof,  and 
the  repealing  act  contains  no  saving  clause, 
the  effect  of  the  repeal  is  to  quash  pending 
proceedings.**  To  the  same  effect  is  the  hold- 
ing of  the  highest  court  In  the  state  of  Wis- 
consin. In  the  case  of  Freiberg  v.  Singer,  90 
Wis.  608,  611,  63  N.  W.  754,  the  court  says: 
"The  plaintiff  had  not  acquired  by  the  serv- 
ice of  the  garnishee  process  any  right  to  the 
remedy  they  had  invoked  which  could  not  be 
taken  away  from  them  by  the  act  in  ques- 
tion. The  remedy  was  given  by  statute, 
and,  until  the  proceedings  had  passed  into 
judgment,  the  Legislature  might  change'  it 
or  take  away  the  right  of  action  altogether." 
The  learned  chief  justice  of  the  Supreme 
Court  of  Alabama,  speaking  for  his  court 
says:  "The  repeal  of  a  statute  upon  the 
very  day  judgment  Is  rendered  in  a  proceed- 
ing commenced  under  its  provisions  puts  an 
end  to  such  suit  •  •  •  The  present  Is 
a  purely  statutory  remedy.  Without  statu- 
tory authority,  the  remedy  in  the  form  in- 
voked did  not  exist.  It  was  framed  in 
reference  to  the  provisions  of  the  Code,  but 
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before  Judgment  It  has  ceased  to  exist.** 
Turnlpseed  y.  Jones,  101  Ala.  593,  597,  14 
South.  377.  See,  also,  Stephenson  v.  Doe 
ex  dem.  Wait,  8  Blaekf.  (Ind.)  508,  46  Am. 
Dec.  489. 

It  Is  argued,  howerer,  by  the  counsel  for 
the  plaintiff  In  error,  that  the  attachment 
and  the  summons  of  garnishment  gave  the 
plaintiff  a  vested  right  to  the  fund  hi  the 
hands  of  the  garnishee  at  the  time  of  the 
answer,  and  therefore  to  hold  that  the  Legis- 
lature intended  by  a  subsequent  act  to  di- 
vest this  right  would  be  in  effect  attributing 
to  the  Legislature  an  intention  to  pass  a 
statute  of  doubtful  constitutionality.  It  is 
unquestionably  true  that  there  is  a  presump- 
tion in  favor  of  an  intention  to  pass  a  con- 
stitutional statute,  and,  where  a  statute  is 
capable  of  two  constructions,  the  court 
should*  if  possible,  adopt  that  construction 
which  will  least  imperil  the  constitutionality 
of  the  law  (Park.  v.  Candler,  113  Ga.  647,  39 
S.  E.  89.  [3]) ;  but  in  holding  that  the  amend- 
ment In  the  case  at  bar  applies  to  pending  pro- 
ceedings this  court  does  not  make  the  law 
of  doubtful  constitutionality.  The  levy  of 
an  attachment  does  not  give  a  vested  right 
to  the  fund  attached.  McFaddin  v.  Evans- 
Snider  CJo.,  185  U.  S.  505,  22  Sup.  Ct 
758,  46  U  Ed.  1012.  It  appears  from  the 
above  case  that  a  law  of  Indian  Territory 
required  chattel  mortgages  to  be  recorded  in 
the  county  where  the  mortgagor  resided,  but 
mad  no  provision  for  recording  such  mort- 
gages when  given  by  a  nonresident.  A  resi- 
dent of  Texas  gave  a  mortgage  on  certain 
cattle  pasturing  in  Indian  Territory,  and 
the  mortgage  was  recorded  in  the  county 
where  the  mortgagor  resided  in  Texas,  and 
also  in  the  judicial  district  in  Indian  Terri- 
tory in  which  the  cattle  were  pasturing. 
After  an  attachment  had  been  levied  upon 
the  cattle,  and  after  Judgment  by  default 
against  the  mortgagor  sustaining  the  attach- 
ment as  to  him.  Congress  passed  a  curative 
act  providing  that  chattel  mortgages  could 
be  recorded  in  the  Judicial  district  in  which 
the  mortgaged  property  was  situated,  and 
validating  the  mortgages  which  had  been 
previously  so  recorded.  After  the  attach- 
ment had  been  issued  against  the  property, 
the  mortgagees  interpleaded  and  claimed  the 
first  lien  on  the  property,  and  this  issue  was 
pending  at  the  time  the  curative  act  was 
passed.  It  was  held  by  the  Supreme  Court 
of  the  United  States  that  the  levy  of  the  at- 
tachment gave  no  vested  right  to  the  prop- 
erty attached,  and  that  the  mortgagees  had 
the  prior  lien  by  virtue  of  the  curative  act 
In  Rood  on  Garnishment  9  11*  it  Is  said: 
"Inasmuch  as  garnishment  statutes  create 
no  new  rights  or  liabilities,  and  are  purely 
remedial,  they  are  not  retroactive  when  ap- 
plied to  suits  commenced  after  the  passage 
of  the  act,  though  relative  to  former  transac- 
tions. A  person  does  not  by  commencement  of 
suit  under  them,  acquire  a  vested  right  to 


pursue  the  statutory  remedy,  and  therefor* 
the  Legislature  may  deprive  the  plaintiff  of 
the  l>enefits  of  his  garnishment  by  changing 
or  repealing  the  law  at  any  time  before  he 
has  reduced  it  to  Judgment*'    In  Steers  v. 
Klnsey,  68  Ark.  360,  368,  58  S.  W.  1050,  the 
Supreme  Court  of  the  state  of  Arkansas,  rela- 
tively to  this  point,  says:    **The  only  ques- 
tion that  remains,  then,  is  whether  the  par- 
ties who  brought  the  attachment  suits  ac- 
quired vested  rights  in  the  land  by  the  bring- 
ing of  the  suits  and  the  levy  upon  the  lands. 
Now,  a  vested  r^ht  'must  be  something  more 
than  a  mere  expectation  based  upon  the  an- 
ticipated continuance  of  existing  laws.     It 
must  have  become  a  title,  legal  or  equitable, 
to  the  present  or  future  enjoyment  of  prop- 
erty,' in  some  way  or  another.    Black,  Const. 
Law,  430;    Sutherland,  Stat  Const  |   164. 
But  parties  have  no  vested  rights  in  remedies 
or  matters  of  procedure,  and  we  see  nothing 
in  these  attaclunent  proceedings  that  consti- 
tute a  vested  right  on  the  part  of  the  plain- 
tiffs therein  to  the  property  attached."    See. 
also,  Madigan  v.  B.  &  L.  Ass'n,  73  Md.  317. 
321,  20  Atl.  1069;  Ball  v.  Mapp,  114  Ga.  349. 
352,  40  S.  E.  272,  274.     The  right  which  a 
plaintiff  acquires  by  service  of  summons  of 
garnishment  is  inchoate,  and  does  not  become 
fixed  and  vested  until  Judgment  is  entered 
up  against  the  garnishee.     "Rights  depend- 
ent on  a  statute  and  still  inchoate,  not  per- 
fected by  final  Judgment  or  reduced  to  pos- 
session, are  lost  by  repeal  or  expiration  of 
the   statute."      1    Lewis'    Sutherland,    Stat 
Const  §  2S3.    The  Supreme  Court  of  Illinois, 
with  regard  to  such  rights,  says:    •'We  be- 
lieve the  rule  is  well  settled  that  as  to  in- 
choate rights — ^rights  not  carried  into  Judg- 
ment, and  so  not  executed— cannot  be,  and 
are  not  saved  in  the  absence  of  a  saving 
clause  in  the  repealing  statute.    The  doctrine 
is  that  inchoate  rights  derived  under  a  stat- 
ute are  lost  by  its  repeal,  unless  saved  by  ex- 
press words  in  the  repealing  statute.    ♦     ♦    ♦ 
The  effect  of  a  repealing  statute  is  to  oblit- 
erate the  prior  law  as  completely  from  the 
records  as  If  it  had  never  passed,  and  it  must 
be  considered  as  a  law  that  never  existed, 
except  for  the  purpose  of  those  actions  or 
suits  which  were  commenced,  prosecuted  and 
concluded   while   it   was  an  existing   law." 
Van  Inwagen  v.  City  of  Chicago.  61  111.  31, 
34.     See,  also,  Bacon  v.  Savannah,  105  6a. 
62,  31  S.  E.  127;  Baker  v.  Smith,  91  Ga.  142. 
16  S.  B.  967  (1).  In  the  latter  case  our  Su- 
preme Court  held  that  '* where  a  statute  pro- 
vided that  an  amendment  to  an  execution 
which  had  been  levied  would  cause  the  ex- 
ecution to  fall,  and  the  Legislature  repealed 
the  statute,  and  declared  that  a  levy  should 
not  fall  if  the  execution  was  amended,  the 
repealing  act  applied  as  well  to  cases  whicb 
were  pending  at  the  time  of  its  passage  as  to 
those  which  arose  afterwards.    It  did  not  de- 
prive the  defendant  in  execution  of  any  sub- 
stantial right»  but  only  regulated  the  proce^ 
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dure  of  the  court  In  which  he  could  acquire 
no  right"  At  common  law  a  cause  of  action 
for  personal  Injuries  died  with  the  person 
Injured.  This  was  the  law  of  Georgia  until 
1889,  In  which  year  the  Legislature  enacted 
that  such  suits  should  not  abate  by  the  death 
of  either  party.  It  was  held  that  this  act 
^as  applicable  to  suits  which  had  been  filed 
previous  to  the  passing  of  the  statute,  but 
which  had  not  been  reduced  to  Judgment. 
Prttchard  ▼.  Savannah  R.  Co^  87  Ga.  294,  13 
S.  El  4&3,  14  L.  R.  A.  721.  Judge  Lumpkin, 
delivering  the  opinion  in  that  case,  says:  **It 
Is  not  unconstitutional  for  the  L^islature  to 
take  away  a  right  which  is  not  vested,  but 
contingent  upon  some  event  subsequent  to 
the  date  of  the  statute.  Before  the  occur- 
rence transpires  upon  which  an  inchoate 
right  is  to  become  vested  and  unalterable,  a 
law  may  be  passed  providing  in  effect  that 
the  happening  of  such  occurrence  shall  not 
make  that  right  complete.  •  ♦  ♦  The  pre- 
sumption against  a  retrospective  construction 
has  no  application  to  enactments  which  af- 
fect only  the  procedure  and  practice  of  the 
courts,  even  where  the  alteration  which  the 
statutes  make  has  been  disadvantageous  to 
one  of  the  parties.  •  •  •  Any  statute 
which  changes  or  affects  the  remedy  merely, 
and  does  not  destroy  or  impair  vested  rights, 
is  not  unconstitutional,  though  it  be  restro- 
spectlve,  and  although  in  changing  or  affect- 
ing the  remedy  the  rights  of  the  parties  may 
t)e  Incidentally  affected/''  So  it  is  in  the 
case  at  bar.  The  statute  merely  affects'  or  al- 
ters the  remedy  for  the  collection  of  debts. 
The  right  of  Lears  to  subject  tangible  prop- 
erty belonging  to  Causey  in  the  hands  of 
third  persons  residing  in  this  state  or  debts 
owing  to  Causey  by  residents  of  this  state 
other  than  debts  for  wages  earned  wholly 
without  the  state  is  not  altered  by  the  amend- 
ing act  of  1906.  The  original  act  of  1904 
merely  gave  a  remedy  for  the  enforcement 
of  an  existing  right,  and  did  not  create  a 
right  Rood  on  Garuishment,  8  11.  The 
amendment  of  1906  merely  withdrew  in  part 
this  remedy,  and  left  the  right  unimpaired. 
See,  also.  Mills  v.  Geer,  111  Ga.  275,  36  S.  El 
673,  52  L.  R.  A.  934.  The  repeal  of  the  stat- 
ute before  the  plaintiff  had  pursued  his  rem- 
edy to  Judgment  did  not  deprive  the  plaintiff 
of  a  vested  right,  but  merely  deprived  him 
of  a  remedy  which  for  its  existence  depend- 
ed wholly  upon  the  statute.  After  the  stat- 
ute was  repealed,  this  remedy  had  no  legal 
existence.  Not  having  a  vested  right  in  the 
remedy,  the  law  abolishing  the  remedy  did 
not  deprive  him  of  such  a  right 

But  it  is  said  that  the  very  words  of  the 
amendment  show  that  the  Legislature  in- 
tended that  it  should  not  apply  to  pending 
suits  because  the  language  used  is:  ^'The 
writ  of  attachment  shall  not  be  used  to  sub- 
ject in  this  state  yages  of  persons  who  reside 
out  of  the  state,"  etc.  The  contention  is  that 
in  proceeding  with  his  suit  the  plaintiff  in 


attachment  is  not  violating  this  law  because 
at  the  time  it  became  effective  he  had  al- 
ready used  the  writ  of  attachment;  that  as 
to  him  the  writ  was  functus  officio,  and  in 
pursuing  his  suit  to  Judgment  he  does  not 
in  any  wise  need  to  make  use  of  the  writ  of 
attachment  This  argument  is  ingenious,  but 
unsound.  As  has  already  been  said,  the  pur- 
pose of  the  act  was  to  grant  to  nonresident 
laborers  an  exemption.  Until  such  wages 
have  been  subjected,  the  laborer  or  the  gar- 
nishee can  plead  the  exemption.  Prior  to 
Judgment  against  the  garnishee,  the  wages 
were  not  subjected,  but  were  merely  in  the 
process  of  subjection.  Furthermore,  the  levy 
of  the  attachment  by  service  of  summons  of 
garnishment  created  a  lien  (Civ.  Code  1895, 
S§  4549,  4578;  McDougald  v.  Barnard,  3  Ga. 
169),  which  generally  would  continue  until 
Judgment  against  the  garnishee;  the  Judg- 
ment having  the  effect  of  subjecting  the 
property  levied  upon  (Civ.  Code  1895,  §  4719; 
Willis  V.  Parsons,  13  Ga.  335).  But  in  the 
case  under  consideration,  before  such  Judg 
ment  had  been  rendered,  the  remedy  creating 
the  Hen  and  upon  which  alone  it  depended 
for  its  existence  and  continuance  had  been 
abolished,  and  therefore  the  lien  itself  fell. 
Therefore  the  writ  of  attachment  was  not 
functus  officio  until  Judgment,  but  was  being 
used  to  keep  in  life  the  lien,  and.  If  the  plain- 
tiff is  allowed  to  proceed  with  his  suit,  he 
would  be  making  use  of  the  writ  of  attach- 
ment for  the  purpose  of  subjecting  the  wages 
of  nonresident  laborers  in  direct  violation 
of  the  statute.  The  question  of  the  sufficiency 
of  the  attachment  Judgment  to  subject  the 
funds  does  not  arise  until  that  Judgment  is 
offered  as  a  basis  for  a  final  Judgment  against 
the  garnishee.  Ingram  v.  Jackson  Merc.  Co., 
2  Ga.  App.  218,  58  S.  B.  372;  Nashville  Ry. 
Co.  V.  Brown,  3  Ga.  App.  — ,  60  S.  E.  819. 
Inasmuch,  therefore,  as  it  was  the  evident 
intention  of  the  Legislature  to  limit  and  cur- 
tail the  remedy  which  had  been  granted  by 
the  statute  of  1904  by  exempting  wages  of 
nonresident  laborers  from  garnishment  where 
such  wages  have  been  earned  wholly  without 
the  state,  and  inasmuch  as  this  legislative 
intention  can  be  best  effectuated  and  the 
mischief  intended  to  be  cured  best  removed 
by  holding  that  the  amendment  is  applicable 
to  pending  suits  not  reduced  to  Jud^ent, 
and  inasmuch  as  such  a  construction  does  not 
in  any  way  imperil  the  constitutionality  of 
the  law,  it  follows  as  a  matter  of  course  that 
the  learned  trial  Judge  did  not  err  in  holding 
that  the  statute  was  applicable  to  the  plain- 
tifTs  case  and  In  sustaining  the  certiorari, 
and  entering  a  final  Judgment  holding  the 
fund  garnished  to  be  not  subject 

2.  The  plaintiff  in  error  attempts  to  assail 
the  constitutionality  of  the  amendment  of 
1906,  and  in  both  the  bill  of  exceptions  and 
in  his  brief  states  many  reasons  why  In  bis 
opinion  the  aforesaid  amendment  violates  the 
Constitution  of  the  state  of  Georgia  and  the 
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Constitution  of  the  United  States.  The  rec- 
ord, howeyer,  is  not  in  a  proper  state  for  a 
consideration  of  these  questions.  This  case 
originated  in  a  justice  court,  and  was  carried 
by  certiorari  to  the  superior  court.  The  peti- 
tion for  certiorari  in  no  way  recites  tliat  the 
constitutionality  of  the  law  was  brought  in 
question  in  the  justice's  court,  nor  does  it 
appear  from  the  assignments  of  error  therein 
that  the  judge  of  the  superior  court  had  an 
opportunity  to  legally  pass  upon  the  con- 
stitutionality of  the  law.  The  answer  of  the 
justice  was  incomplete,  and  counsel  for  both 
parties  agreed  to  a  statement  of  facts  sup- 
plementing it  From  this  agreement,  which 
was  allowed  and  ordered  filed  as  a  part  of 
the  answer,  it  appears  that  "it  was  urged  by 
the  counsel  for  the  defendant  in  certiorari 
•  •  •  that  said  act  was  unconstitutlonar; 
but  this  is  insufficient  to  raise  the  question. 
It  does  not  appear  from  the  petition  for  cer- 
tiorari nor  from  the  answer  upon  what 
grounds  the  constitutionality  of  the  act  was 
questioned,  and  the  judge  of  the  superior 
court  could  not  legally  consider  any  other 
documents.  Gildea  y.  Hill,  115  Ga.  136,  41 
S.  E.  4d2.  In  the  case  of  Jones  y.  Oemler, 
110  Ga.  202,  35  S.  E.  375  (2),  the  Supreme 
Court  of  this  state  held:  "An  attack  upon 
the  constitutionality  of  an  act  of  the  General 
Assembly,  based  on  the  grounds  that  'it  con- 
tains matter  different  from  what  is  expressed 
In  the  title  thereof,  and  refers  to  more  than 
one  subject-matter,'  without  further  specifica- 
tion, is  too  yague  and  indefinite  for  consider- 
ation by  a  court  The  same  is  true  of  an  at- 
tack alleging  In  general  terms  that  the  act  Ms 
inyalid  and  unconstitutional.'"  See,  also, 
the  case  of  Sayannah,  etc.,  Ry.  Co.  v.  Hardin, 
110  Ga.  433,  437,  35  S.  B.  681,  where  Justice 
Cobb,  speaking  for  the  court,  says:  "While 
the  Constitution  declares  that  legislatiye  acts 
in  yiolatlon  of  its  proyisions  are  yoid,  and 
the  judiciary  shall  so  declare  them,  it  is  well 
settled  that  a  legislatiye  act  should  not  be 
declared  unconstitutional,  unless  the  point 
that  the  act  is  unconstitutional  is  squarely 
made  in  the  case.  From  this  it  necessarily 
follows  that  this  court  should  neyer  pass  up- 
on the  constitutionality  of  a  legislatiye  act, 
unless  it  clearly  appears  in  the  record  that 
the  point  was  directly  and  properly  made 
in  the  court  below,  and  distinctly  passed  on 
by  the  trial  judge.  •  •  •  Not  until  this 
question  is  raised  in  a  proper  way  in  the 
court  below,  and  there  decided  by  the  trial 
judge,  will  this  court  feel  justified  in  pass- 
ing upon  the  question  as  to  whether  the  acts 
referred  to  are  in  yiolatlon  of  the  Constitu- 
tion." See,  also,  Roberts  y.  Keeler,  111  Ga. 
183,  186,  36  S.  B.  617. 
From  what  haa  already  been  said  it  neces- 


sarily follows  that  the  judge  of  the  superior 
court  properly  refused  to  consider  the  spe- 
cial request  filed  by  counsel  for  defendant 
in  certiorari  at  the  hearing,  containing  yari- 
ous  reasons  why  the  act  in  question  appeared 
to  counsel  to  be  unoonstltutionaL  The  Judge 
of  the  superior  court  In  certifying  the  bill  of 
exceptions  to  this  court  states  that  he  did 
pot  consider  this  document  a  part  of  the 
record.  The  correctness  of  his  ruling  on  this 
point  is  beyond  question.  "At  the  hearing  of 
a  certiorari  no  other  errors  shall  be  insisted 
upon  in  the  argument  by  counsel,  nor  decided 
by  the  court,  than  those  which  are  stated  in 
the  petition."  Adams  y.  Fitzgerald,  14  Ga. 
36.  See,  to  the  same  effect,  the  case  of  Gil- 
dea V.  Hill,  supra,  in  which  it  is  said:  "At 
the  hearing  of  a  certiorari  in  the  superior 
court,  nothing  can  be  considered  by  the  judge 
but  the  petition  and  answer.  It  follows  that 
it  was  not  error  for  the  judge  to  refuse  to 
consider  affidayits  by  members  of  the  jury  to 
the  eflf^  that  they  had  not  read  or  consider- 
ed the  paper  improperly  carried  into  the  jury 
room."  This  rule  has  been  repeatedly  rec- 
ognized and  emphasized  by  the  Supreme 
Court,  and  is  now  embodied  in  Ciy.  Code 
1805,  8  4650,  as  follows:  "No  ground  of  er- 
ror shall  be  insisted  upon  on  the  hearing  [of 
a  certiorari]  which  is  not  distinctly  set  forth 
In  the  petition."  In  the  light  of  the  fore- 
going decisions.  It  would  be  hseless  for  us  to 
certify  the  constitutional  questions  to  the 
Supreme  Court  Griggs  y.  State,  130  Ga. 
— ^,  60  S.  E.  103.  If  the  plaintiff  In  attach- 
ment desired  to  assail  the  constitutionality 
of  this  law,  he  should  haye  raised  the  point 
in  the  justice  court,  and  then  should  haye 
had  the  grounds  upon  which  he  claims  that 
the  law  is  unconstitutional  clearly  stated  In 
the  answer  to  the  writ  of  certiorari,  eyen  If 
exceptions  to  the  answer  are  necessary  for 
the  purpose  of  bringing  up  the  point  Since 
he  failed  to  do  so,  the  judge  of  the  superior 
court  could  not  properly  pass  upon  the  con- 
stitutional questions.  Obyiously,  therefore, 
these  questions  cannot  properly  be  made  the 
foundation  of  assignments  of  error  In  the  bill 
of  exception  sued  out  for  the  purpose  of 
bringing  the  case  to  this  court.  Fouch6  t. 
Morris,  112  Ga.  143  (2),  145,  37  S.  B.  182. 
When  the  question  as  to  the  constitutionality 
of  the  amendment  of  1906  Is  properly  made, 
and  It  is  apparent  that  a  decision  of  such 
question  Is  necessary  to  a  proper  determina- 
tion of  the  case,  this  court  will  certify  the 
question  to  the  Supreme  Court  for  instruc- 
tion. No  such  question,  howeyer,  is  made  by 
the  record  in  the  present  case.  The  judge  of 
the  superior  court  committed  no  error  in  i 
taining  the  certiorari. 
Judgment  affirmed. 
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(€3  W.  Va.  413) 

COOE  et  al.  ▼.  OOOE  et  al. 

(8npr«me  Court  of  Appeals  of  West  Virginia. 

Jan.  2a,  1908.) 

APFBAir-REViEW— Denial  op  Continuanob. 
Where  a  party  has  moved  for  a  continuance 
In  ^ood  faith,  and  clearly  shows  himself  en- 
title thereto  in  order  to  complete  his  defense, 
and  his  motion  is  overruled,  the  appellate  court 
will  reverse  the  decree  and  remand  the  cause, 
when  it  appears  that  justice  in  the  premises 
will  be  subserved  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent*  Dig. 
▼ol.  3,  Appeal  and  Error,  (  3837.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Wyoming  Coun- 
ty. 

Bill  of  Armlnta  M.  Cook  and  others  against 
Oa&ton  D.  Cook  and  others.  Decree  for 
plaintiffs,  and  Mary  M.  Cook  appeals.  Re- 
versed and  remanded. 

John  E.  Blake  and  Maynard  F.  Stiles,  for 
appellant  ^ 

MeWHORTBR,  J.  This  is  an  appeal  by 
Mary  M.  Cook  from  a  decree  of  the  circuit 
court  of  Wyoming  county,  entered  on  the  2d 
day  of  April,  1904,  in  a  cause  therein  pending 
of  Arminta  M.  Cook,  Inez  V.  Cook,  Laura  M. 
Cook,  Bessie  I.  Cook,  and  Ila  M.  Cook,  who 
sued  by  their  next  friend,  Amanda  E.  Cook, 
their  mother,  against  Gaston  D.  Cook,  Mary 
M.  Cook,  Jacob  A.  Cook,  guardian,  and  others. 
The  bill  filed  by  these  infant  defendants  was 
an  original  bill  In  the  nature  of  a  bill  of 
review  attacking  certain  decrees  of  sale  and 
confirming  sale,  and  a  deed  made  in  a  pro- 
ceeding by  Jacob  A.  Cook,  guardian  of  part 
of  the  infant  plaintiffs  named,  for  the  pur- 
pose of  selling  the  estate  of  said  infants,  be- 
ing the  remainder  in  fee  in  123%  acres  of 
land  lying  in  said  county.  Said  estate  was 
sold  and  purchased  by  the  said  Mary  M. 
Cook,  and  conveyance  thereof  to  her  made 
by  special  commissioner  appointed  for  that 
purpose.  The  plaintiffs  in  this  suit  also  seek 
to  set  aside  a  deed  of  trust  afterwards  exe- 
cuted on  said  property  by  the  purchaser, 
Mary  M.  Cook,  and  her  husband  to  secure  a 
debt  The  bill  alleged  fraud  In  the  procure- 
ment by  the  said  guardian  and  his  brother, 
the  defendant  G.  D.  Cook,  of  the  sale  of  the 
said  infants*  estate  In  said  land,  and  that  the 
■aid  guardian  had  failed  to  give  a  special  bond, 
as  provided  by  chapter  83,  Code  1899  [Code 
1906,  §9  3228-32451,  before  making  the  sale, 
which  it  is  contended  renders  the  sale  void 
as  well  as  the  said  deed  from  the  commis- 
sioner to  the  purchaser.  The  defendants  G. 
D.  Cook  and  Mary  M.  Cook  filed  their  an- 
swer to  said  bill  denying  the  material  alle- 
gations thereof.  Depositions  were  taken  and 
filed  in  the  cause.  At  the  March  term,  1904, 
on  the  2d  day  of  April,  the  defendants  G.  D. 
Cook  and  Mary  M.  Cook  moved  the  court  to 
grant  a  continuance  of  the  cause  until  the 
then  June  term  next  of  said  court,  and  filed 
in  support  of  said  motion  two  affidavits  of 


the  said  G.  D.  Cook  and  the  affidavit  of  Mary 
M.  Cook.  The  affidavit  of  Mary  M.  Cook 
shows  that  she  desired  to  have  her  own  dep- 
osition taken  to  be  read  in  the  cause;  that 
she  knew  certain  facts  which  were  material 
to  her  defense  in  the  cause,  and  that  the 
same  facts  could  not  be  proven  by  any  other 
witnesses;  that  by  reason  of  her  illness  she 
had  been  unable  to  have  her  deposition  taken 
up  to  that  time,  April  1,  1904;  that,  if  al- 
lowed until  the  June  term  of  said  court,  she 
believed  she  would  be  able  to  have  the  same 
in  evidence.  It  appeared  from  the  affidavit 
of  G.  D.  Cook,  taken  on  said  1st  day  of  April, 
in  support  of  the  motion  for  continuance  until 
the  June  term,  1904,  of  the  said  court,  that 
he  desired  to  take  the  deposition  of  L.  L. 
Blankenship  who  had  been  legally  summoned 
and  had  failed  to  appear,  and  also  to  take  the 
depositions  of  E.  E.  Stone  and  Mary  M. 
Cook,  the  latter  of  whom  had  been  sick  and 
unable  to  get  her  deposition,  and  that  if 
time  were  given  him  he  would  try  to  get 
their  evidence  by  the  June  term  of  said  court, 
and  their  evidence  would  be  material  to  his 
defense  in  said  cause.  In  opposition  to  said 
motion  for  continuance  plaintiffs  filed  two 
agreements — one  signed  by  counsel  for  plain- 
tiffs and  by  I.  E.  Christian  for  defendants  G. 

D.  Cook,  Mary  M.  Cook,  and  Ida  Sanders, 
administratrix,  wherein  it  was  agreed  that 
notice  of  the  taking  of  the  depositions  of  W. 

E.  Justice  and  others  at  the  residence  of  the 
said  Justke  in  Mingo  county,  W.  Vs.,  was 
waii^  and  that  the  depositions  of  said  Jus- 
tice and  others  might  be  taken  at  the  resi- 
dence of  said  Justice  on  behalf  of  said  plain- 
tiffs on  the  29th  day  of  February,  1004,  and 
that  the  defendants  represented  by  Christian 
would  immediately  thereafter,  at  a  time  to 
be  agreed  upon  by  the  parties  to  the  agree- 
ment, and  not  later  than  the  10th  day  of 
March,  begin  and  complete  the  taking  of  the 
depositions  on  and  in  behalf  of  the  defend- 
ants represented  by  said  Christian  in  said 
cause ;  another  agreement,  signed  **I.  EX  Chris- 
tian by  G.  D.  Cook,  James  H.  Gilmore,  Jr., 
for  plaintiffs,  and  G.  D.  Cook,"  wherein  it 
was  stated  that  by  agreement  depositions  of 
witnesses  to  be  taken  on  behalf  of  defendants 
on  the  14th  day  of  March  were  continued  at 
request  of  defendants,  and  plaintiffs  agreed 
on  condition  that  th^,  plaintiffs,  be  allowed 
to  take  testimony  on  their  behalf  up  to  the 
day  before  court  to  which  defendants  agreed. 
It  was  also  agreed  that  in  the  event  plain- 
tiffs could  not  conclude  their  testimony  the 
case  would  go  over  without  opposition  of  the 
defendants,  but  defendants  were  to  close 
their  depositions  by  court  at  latest  as  per 
the  former  agreement  entered  into.  In  reply 
to  said  agreement  last  named,  another  affi- 
davit of  G.  D.  Cook,  dated  April  1,  1904,  was 
filed,  stating:  That  he  was  a  party  defend- 
ant in  said  cause,  and  plaintiffs'  attorneys 
claimed  to  have  a  written  contract  "signed 
'I.  B.  Christian,  by  G.  D.  Cook,'  forcing  trial 
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at  this  tenn  of  court,  was  not  the  agreement 
made  by  said  attorneys  for  plaintiffs  and 
O.  D.  Cook  and  I.  B.  Christian.  The  con- 
tract and  agreement  was  that  plaintiffs  and 
defendants  were  both  to  try  to  get  ready  for 
trial  If  they  could  at  said  present  term,  and 
in  the  event  that  either  side  did  not  get 
ready  the  hearing  of  the  case  was  to  go  over 
tintil  the  next  June  term  of  court  by  agree- 
ment Mr.  Gllmore^  one  of  the  plaintiffs' 
said  attorneys,  went  and  drew  up  the  said 
contract,  and  that  he,  the  said  G.  D.  Cook, 
signed  it  without  reading  it,  and  that  he  now 
finds  it  is  not  the  kind  of  contract  he  agreed 
to  enter  into.**  The  motion  was  heard  upon 
siald  affidavits  and  said  two  agreements,  and 
the  court  overruled  the  said  motion  for  a 
continuance,  and  brought  on  the  cause  to  be 
heard,  when  the  court  decreed  "tliat  the  de- 
crees in  the  cause  of  Jacob  A.  Cook,  guardian, 
etc.,  against  Arminta  Cook  and  others,  di- 
recting the  sale  of  the  lands  described  In  this 
proceeding,  as  well  as  a  decree  confirming  the 
sale  in  the  cause  last  aforesaid,  and  the  deed 
from  Ed  Sarver,  special  commissioner,  to 
Mary  M.  Cook,  made  in  pursuance  of  the  de- 
crees last  aforesaid,  and  also  the  deed  of 
trust  made  by  Q.  D.  Cook  and  Mary  M.  Cook, 
his  wife,  to  J.  R.  Robertson,  trustee,  to  se- 
cure J.  O.  Sanders  certain  moneys  as  com- 
plained of  In  the  bills  and  proceedings  of 
this  cause,  tliat  they  and  each  of  them  be  and 
the  same  are  hereby  set  aside  and  held  for 
naught,  in  accordance  with  the  prayw  of 
the  bills  of  the  plaintiffs,  except  as  t<r  any 
interests  in  said  real  estate  that  may  have 
« been  owned  by  the  said  Jacob  A.  Cook  at  the 
date  of  the  decree  and  deeds  complained  of 
in  this  proceeding";  and  decreed  costs  to 
plaintiffs  agahist  the  defendants  G.  D.  Cook, 
Mary  M.  Cook,  Jacob  A.  Cook,  and  Ida  San- 
ders, administratrix  of  J.  O.  Sanders,  de- 
ceased. 

The  appellant,  Mary  M.  Cook,  assigns  sev- 
eral causes  of  error,  the  first  of  which  is  in 
refusing  the  defendants  a  continuance.  If 
this  is  found  to  be  error,  the  cause  will  have 
to  be  remanded  in  order  to  allow  the  defend- 
ants to  take  testimony  in  support  of  their 
answer  and  defense,  and  it  will  not  be  nec- 
essary here  to  note  the  other  several  errors 
assigned  by  appellant,  as  the  case  will  have  to 
be  reheard  after  the  testimony  of  the  defend- 
ants has  been  taken  and  filed.  This  suit  was 
brought  to  February  rules,  1903.  The  plain- 
tiffs, on  the  8th  day  of  October,  1903,  sued 
out  process  on  an  amended  bill  returnable  to 
November  rules  then  next  The  plaintiffs 
took  depositions  at  various  times  beginning 
in  March,  1903,  until  in  March,  1904,  their 
last  depositions  being  certified  and  filed  in 
the  cause  on  the  26th  day  of  March,  1904. 
It  appears  from  the  affidavit  of  Mary  M. 
Cook,  the  purchaser  and  principal  defendant, 
that  she  was  a  material  witness  in  her  be- 
half, knowing  material  facts  which  could 
not  be  proven  by  any  other  witnesses,  and 
that  by  reason  of  her  illness  she  had  not  been 


able  to  give  her  deposition ;  that  If  given  far- 
ther time  she  could  have  her  deposition  In 
by  the  next  June  term.  This  fact  was  not 
disputed,  nor  were  tlie  facts  stated  in  the 
affidavits  of  G.  D.  Cook  filed  in  support  of 
the  motion  for  continuance  in  any  way  con- 
tradicted or  disputed.  While  the  first  agree- 
ment filed  in  opposition  to  the  motion  for 
continuance  concemUig  the  taking  of  d^;KMl- 
tions  seems  to  have  been  a  waiver  on  the 
part  of  the  defendants  for  the  accommodation 
of  the  plaintiffs  to  facilitate  their  taking  of 
the  depositions  of  W.  E.  Justice  and  others, 
when  we  consider  the  date  of  the  closing  of 
the  depositions  of  plaintiffs  only  six  days  be- 
fore the  entering  of  the  final  decree,  and 
the  agreements  filed  by  plaintiffs  in  opposi- 
tion to  the  motion,  strength  is  given  to  the 
statement  made  in  the  affidavit  of  G.  D.  Cook 
quoted  above.  And  there  is  no  contradiction 
of  the  facts  stated  in  that  affidavit 

I  am  aware  of  the  rule  that  a  oontinuance 
is  largely  a  matter  of  discretion  with  the 
trial  court  and  that  the  appellate  court  wlU 
not  review  the  action  of  such  court  unless  it 
is  plainly  apparent  that  such  discretion  has 
been  abused.  Bank  v.  Hamilton,  43  W.  Va. 
75,  27  8.  E.  296;  Marmet  Co.  v.  Archibald, 
37  W.  Va.  778,  17  S.  E.  299;  Buster  v.  Hol- 
land, 27  W.  Va.  511 ;  Logic  v.  Black,  24  W. 
Va.  1-21 ;  Riddle  v.  McGinnis,  22  W.  Va.  253 ; 
Amos  V.  Stockert  47  W.  Va.  109,  34  S.  B.  821. 
The  facts  show  that  the  motion  was  not  made 
for  delay,  but  for  the  purpose  of  taking  ma- 
terial testimony  that  could  not  have  been 
obtained  before.  It  does  not  appear  that  a 
continuance  of  the  cause  had  ever  been  bad, 
or  the  cause  in  any  manner  delayed  on  the 
motion,  or  by  the  action,  of  the  defendants; 
and  it  clearly  appears  that  the  defendants 
brought  themselves  within  the  rule  to  entitle 
them  to  the  continuance  they  asked  and  the 
court  erred  in  overruling  their  motion.  There 
are  many  authorities  for  reviewing  the  action 
of  the  trial  courts  on  the  question  of  grant- 
ing continuances  when  improperly  refused. 
In  our  own  state  we  have  .Bank  v.  Mathews, 
8  W.  Va.  26.  And  In  9  Cyc.  157  it  is  said: 
"In  some  jurisdictions  it  has  been  held  that 
the  discretion  of  the  court  in  granting  or 
refusing  a  continuance  is  not  the  subject  of 
review.  In  a  great  majority  of  jurisdictions, 
however,  the  rule  is  otherwise,  and  the  dis- 
cretion of  the  trial  court  held  subject  to  re- 
view by  the  appellate  court  either  upon  a 
bill  of  exceptions,  or  an  appeal  from  the 
judgment  in  the  action"— citing  authorities 
from  many  of  the  states  showing  that  when 
the  refusal  of  a  continuance  operates  as  a 
denial  of  justice,  the  discretion  is  not  exer- 
cised reasonably  and  is  subject  to  correction. 

The  decree  complained  of  will  be  reversed, 
set  aside,  and  held  for  naught  and  the  cause 
remanded  to  the  circuit  court,  with  directions 
to  permit  the  defendants  to  complete  their 
testimony,  and  for  further  proceedings  to  be 
had  therein  according  to  the  rules  governing 
courts  of  equity. 


W.VaJ 


DBVINB  T.  WILSON. 


851 


(63  W.  Va.  409) 

DEVINB  ▼.  WILSON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  28,  1908.) 

1.  Taxation— Deunquxnt   Taxss -- Affida- 
vit. 

Hie  statute  requiring  the  sheriff  or  col- 
lector to  append  his  affidavit  to  his  list  of  real 
estate  returned  by  him  delinquent  for  the  non- 
payment of  the  taxes  thereon,  as  prescribed  by 
section  813,  Code  1906,  is  mandatory,  and  when 
such  afiSdaTit  ia  wholly  omitted  therefrom  such 
list  is  void. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig, 
45,  Taxation,  8  1281.] 

2.  Same— Tax  Dbed. 

A  deed  from  the  clerk  of  the  county  court 
tor  real  estate  sold  by  the  sheriff,  based  upon 
such  delinquent  list,  will  be  set  aside  as  void. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dift 
VOL  4S,  Taxation,  |  1470.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Marshall 
Oomity. 

Bill  by  Belle  J.  Devtne  against  Isaac  B. 
Wilson.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Simpson  &  Showacre,  for  appellant  Joih 
eph  Handlan,  for  appellee. 

MeWHOBTEB,  J.  Belle  J.  Devlne  filed  her 
bill  In  the  drcnlt  court  of  Marshall  county 
against  Isaac  B.  Wilson  praying  that  a  deed 
made  by  Edgar  M.  Lewis,  clerk  of  the  county 
court  of  said  county,  bearing  date  June  26» 
1901,  and  recorded  in  the  clerk's  office  of  the 
county  court  of  said  county,  conveying  lot 
No.  65  In  division  2  of  <the  village  of  Olen- 
dale.  In  said  county,  to  said  Wilson,  be  set 
aside  and  annulled  and  declared  a  cloud  up- 
on the  title  of  the  plaintiff,  and  for  general 
relief.  By  deed  dated  November  12,  1896, 
Herman  F.  Steinman,  in  consideration  of  $460 
paid,  conveyed  said  lot  with  general  warranty 
to  the  said  plaintiff.  The  deed  made  by  Clerk 
Lewis,  and  herein  sought  to  be  set  aside, 
purports  to  have  been  made  In  pursuance  of 
a  sale  of  said  lot  made  by  James  E.  Doyle^ 
sheriff  of  said  Marshall  county.  In  the  year 
1900  for  taxes  delinquent  for  the  years  1897, 
1898,  and  1899.  The  bill  alleges  that  n6  prop- 
er delinquent  list  of  said  property  was  ever 
returned  to  the  clerk's  office  by  the  sheriff, 
the  same  neither  being  subscribed  nor  sworn 
to  as  the  law  prescribes,  and  that  the  sale 
of  said  properly  for  the  taxes  for  said  years 
was  without  warrant  of  law,  and  that  in  fact 
the  taxes  had  been  paid  thereon.  The  de- 
fendant, Wilson,  filed  his  answer  denying 
some  of  the  allegations  of  the  bill,  but  did 
not  deny  the  allegation  that  the  so-called  de- 
linquent list  was  neither  subscribed  nor 
Bwom  to  by  the  sheriff,  to  which  answer  the 
plaintiff  made  general  replication.  Deposi- 
tions were  taken  and  filed  In  the  cause  for 
both  plaintiff  and  defendant  and  the  cause 
was  brought  on  to  be  heard  on  the  24th  of 
February,  1906,  upon  the  bill  and  exhibits 
and  other  proceedings  In  the  cause,  and  upon 


the  depositions,  when  the  court  was  of  the 
opinion  that  the  plaintiff  was  entitled  to  the 
relief  prayed  for  in  her  bill  upon  her  paying 
Into  court  for  the  use  of  defendant  the 
amount  of  money  paid  by  him  for  the  pur- 
chase of  the  lot  and  all  the  taxes  since  paid 
by  him  thereon,  with  interest  on  each  sum 
from  the  date  of  payment,  amounting  in  all 
to  $22.97;  and,  being  further  of  the  opinion 
that  there  was  no  proper  return  of  delin- 
quent land  for  said  years  of  1897  and  1898, 
and  for  that  reason  the  said  deed  made  by 
Lewis,  clerk  of  the  county  court,  to  the  de- 
fendant, Wilson,  conveying  said  lot  No.  65, 
division  2,  of  Glendale,  should  be  avoided; 
and  the  court,  being  of  the  further  opinion 
that  the  plaintiff  Is  entitled  to  said  lot,  and 
that  the  said  deed  Is  a  cloud  thereon,  pro- 
ceeded to  decree  that  the  same  be  avoided, 
set  aside,  and  annulled,  with  judgment  for 
costs  against  the  defendant,  and  the  court 
directed  the  said  sum  of  $22.97,  which  had 
been  paid  by  the  plaintiff  to  the  clerk  of  the 
court,  to  be  paid  to  the  defendant,  Wilson. 
From  which  decree  Wilson  appealed. 

Section  843,  Code  1906  (section  21,  c  80), 
requires  the  list  of  real  estate  returned  de- 
linquent for  the  nonpayment  of  taxes  to  be 
certified  by  the  sheriff  or  collector  of  the 
county  under  oath,  and  this  provision  is  man- 
datory. The  oath  required  to  be  attached  to 
the  list  and  subscribed  by  the  officer  is  to 
the  effect  "that  the  foregoing  list  is,  I  verily 
believe,  correct  and  Just  and  that  I  have 
received  no  part  of  the  taxes  for  which  the  real 
estate  mentioned  is  returned  delinquent,  and 
that  I  have  used  due  diligence  to  find  prop- 
erty within  my  county  liable  for  distress  for 
taxes  but  have  found  none.**  This  is  requir- 
ed In  order  that  it  may  appear  that. the  of- 
ficer has  acted  In  good  faith,  and  used  due 
diligence  to  collect  the  taxes  from  personal 
property, "  and  which  the  statute  requires  at 
his  hands  before  he  can  return  the  real  es- 
tate delinquent;  and  this  fact  can  only  ap- 
pear from  the  return  of  the  sheriff  made  un- 
der oath.  The  affidavit  is  necessary  to  com- 
plete the  return  of  delinquency,  and  the  total 
omission  of  an  affidavit  to  said  list  renders 
It  void.  The  provision  in  section  884,  Code 
1906  (section  25,  c.  31),  that  "no  irregularity, 
error  or  mistake  in  the  delinquent  list  or 
the  return  thereof,  or  in  the  affidavit  thereto, 
or  in  the  list  of  sales  filed  with  the  clerk  of 
the  county  court,  or  In  the  affidavit  thereto, 
or  in  the  recordation  of  such  lists  or  affi- 
davit, or  as  to  the  manner  of  laying  off  any 
real  estate  so  sold,  or  in  the  plat,  description 
or  report  thereof,  made  by  the  surveyor,  or 
other  person,  shall,  after  the  deed  Is  made, 
invalidate  or  affect  the  sale  or  deed,"  does 
not  cure  the  omission  of  the  affidavit  to  the 
delinquent  list.  It  is  only  Intended  to  cure 
any  irregularity  that  may  appear  in  the  af- 
fidavit ;  but,  when  there  is  no  affidavit,  there 
is  no  list  In  case  at  bar  the  list  purporting 
to  be  the  delinquent  list  of  the  property  sold 


352 


00  80UTHBASTBBN  BBPOBTBB. 


(W.Tft. 


Is  ndther  rabscribed  nor  sworn  to  by  tbe 
officer,  and  therefore  Is  totally  void.  In 
McObee  v.  Sampselle,  47  W.  Va.  352,  at  page 
858,  84  S.  B.  815,  at  page  818,  It  Is  said: 
**The  curative  provisions  of  section  25,  c.  31, 
of  the  Code  [Code  190e»  I  884],  do  not  apply 
where  delinquent  lands  are  purchased  by  the 
sheriir  on  behalf  of  the  state,  and,  if  they  did, 
the  omission  to  append  the  affidavit  required 
by  statute  to  the  delinquent  list,  and  have 
the  same  properly  recorded  by  the  clerk.  Is 
such  an  error  as  renders  the  subsequent  pro- 
ceedings a  nullity/* 

But  it  is  contended  that  McGhee  v.  Samp- 
selle  has  been  overruled  in  State  v.  McEl- 
downey,  64  W.  Va.  6d5,  47  S.  El  650.  It  was 
overruled,  but  in  so  far  only  as  it  held  that 
the  curative  provisions  as  to  tax  sales  in  sec- 
tion 25,  c.  31,  Code  18d9,  do  not  apply  to  pur- 
chases by  the  state  of  land  sold  for  taxes. 
In  the  McEldowney  Case  the  objection  to  the 
delinquent  list  was  not  that  it  had  no  af* 
fldavit  attached,  but  that  it  was  not  returned 
until  July  27,  1001,  when  the  law  required 
it  to  be  returned  by  the  first  Monday  in 
June,  which  was  but  an  irregularity,  and 
cured  by  said  section  884.  But  no  fault  is 
there  or  elsewhere  found  with  the  holding  in 
the  McGhee  v.  Sampselle  Case  that  the  omis- 
sion to  append  the  affidavit  required  by 
statute  to  the  delinquent  list,  and  to  have  the 
same  properly  recorded  by  the  clerk,  was 
such  an  error  as  to  render  the  subsequent 
proceedings  a  nullity.     The   list  exhibited 


with  the  bill  representing  the  only  delinqnoit 
lists  that  were  returned  were  certified  by  tha 
derk  of  the  county  court  as  "an  accurate 
copy  of  a  page  as  appears  in  'Delinquent  IJstf 
Book,  Marshall  county,  W.  Va.,'*  for  the  re- 
spective years  1807  and  180a  The  return  of 
the  delinquent  list  is  an  act  to  be  performed, 
prior  to  the  sale  of  real  estate  for  nonpay- 
ment of  taxes,  and  must  be  performed  in  the 
manner  and  form  prescribed  by  the  statutCp 
and  only  irregularity,  error  and  mistake  ia 
the  delinquent  list,  or  the  return  thereof,  or 
in  the  affidavit  thereto,  will  be  cured  by  said 
section  884.  The  closing  provisions  of  said 
curative  section  884,  to  the  effect  that  bo 
sale  or  deed  of  any  real  estate  shall  be  set 
aside,  or  in  any  manner  affected  by  reason  of 
the  failure  of  any  officer  mentioned  in  that 
chapter  to  do  or  perform  any  act  or  duty 
required  of  him  to  be  done  or  performed  by 
him,  or  by  the  illegal  or  defective  perform- 
ance, or  attempt  at  performance,  of  any  act 
or  duty,  have  reference  alone  to  acts  and 
duties  required  to  be  performed  and  dona 
after  such  sale,  and  can  in  no  event  be  ap- 
plied to  the  making  and  returning  of  the  de- 
linquent list,  which  is  the  foundation  of  the 
proceedings  for  the  sale  of  the  property. 
Where  there  is  no  delinquent  list,  there  can 
be  no  sale.  Mosser  v.  Moore,  56  W.  Va.  478^ 
40  S.  B.  637;  Metz  r.  Starcher,  60  W.  Va. 
657,  56  S.  E.  106,  116  Am.  St.  Rep.  02S. 

We  see  no  error  in  the  decree  of  the  tA^ 
cult  court,  and  the  same  is  affirmed. 
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(3  Oft.  App.  6M) 

SBABOAKD  AIB  LINB  BT.  ▼.  SMITH. 

(No.  890.) 

(Court  of  Apt^eal*  of  Georgia.    Feb.  14,  190a) 

1.  Justices   of  the   Peace  —  Pbocess  —  Va- 

BIANCE. 

Niceties  of  pleading  are  not  required  in 
justices'  courts.  Consequently  a  variance  be-' 
tween  the  statement  in  a  justice's  court  sum- 
mons that  a  sandy  yellow  heifer  2^  years  old 
was  killed,  and  proof  that  a  sandy  yellow  heifer 
IH  years  old  was  killed,  is  not  material.  The 
difference  in  age  does  not  affect  tlie  identity  of 
the  property  injured,  in  view  of  the  proof  of 
other  descriptive  averments. 

(Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
ToL  31,  Justices  of  the  Peace,  f  25a] 

2.  Sams— Jttbibdiotion— Damagk  to  Fftssoif- 

AI*TT. 

The  killing  of  one's  live  stock  is  an  injury 
or  damage  to  his  personal  property.  The  word 
"damages,"  in  article  d,  8  7.  par.  2,  Const.,  de- 
fining the  jurisdiction  of  justices'  courts,  re- 
fers only  to  the  property,  and  not  to  the  own- 
er, but  damage  to  personal  property  includes 
as  well  its  total  destruction  as  it  does  an  in- 
Jury  thereto.  The  damage  arises  from  the  in- 
terference with  the  owner's  right  to  the  legal 
and  proper  use  of  his  own. 
8.  Save— Cebtiobabi. 

There  wa^  no  error  in  refusing  to  sanction 
the   iietition  for  certiorari  and   to  order  issu- 
ance of  the  writ. 
(Syllabus  by  the  Court) 

4.  Words  and  Phrases— "Damage." 

By  "damage"  is  meant  every  loss  or  dim- 
inution of  that  which  is  a  man's  own,  .occa- 
sioned by  the  fault  of  another.  While  the 
verbs  "to  injure"  and  ••to  damage"  are  very 
nearly  synonymous,  injury  and  damage  are  not 
always  synonymous,  and,  while  injunr  and 
death  are  not  synonymous,  the  killing  of  a  do- 
mestic animal  damages  it  as  an  article  of  per- 
sonal property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1812-1820 ;  vol.  8,  pp. 
7625,  7620.1 

Brror  from  Superior  Court,  Bryan  County ; 
Panl  ES.  6eabrook,  Judge. 

Action  by  J.  H.  Smith  against  the  Sea- 
board Air  Line  Railway.  Judgment  for  plain- 
tiff  before  a  justice.  From  an  order  denying  a 
certiorari,  defendant  brings  error.    Affirmed. 

Tbos.  F.  Walsh,  Jr.,  and  J.  Randolph  An- 
derson, for  plaintiff  in  error.  J.  H.  Smith, 
for  defendant  in  error. 


RUSSEMi,  J.  J.  H.  Smith  brought  a  suit 
In  a  justice's  court  of  Bryan  county  against 
the  Seaboard  Air  Line  Railway  for  $!30  for 
the  killing  of  "one  sandy  yellow  heifer  cow 
two  and  one  half  years  old."  Upon  the  trial 
before  the  jury.  Smith  testified  that  he  owned 
''a  sandy  yellow  heifer  which  was  killed  by 
the  Seaboard."  The  animal  was  not  killed 
outright,  but  was  so  badly  crippled  that  it 
was  of  no  use.  He  told  the  section  foreman 
that  it  was  "no  good"  to  him,  and  was  the 
property  of  the  Seaboard  Air  Line  Railway. 
The  section  foreman  killed  it  The  plaintiff 
further  testified  that  "the  animal  was  worth 
$30,  and  was  a  year  and  a  half  old.  The 
suit  says  2%  years,  but  that  was  a  mistake." 
On   cross-examination   the   witness   testified 
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that  the  animal  which  had  been  injured  was 
Guinea,  and  he  could  have  gotten  $50  for  it 
from  his  brother  because  it  was  of  the  Clan- 
ton  stock.  He  testified  that  he  did  not  get 
the  hide  or  anything  from  the  carcass,  and 
that  the  animal  was  an  entire  loss  to  him. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $30  and  costs.  Thereupon  coun- 
sel for  the  defendant  company  presented  a 
petition  for  certiorari,  accompanied  by  proper 
bond  ^nd  security,  with  certificate  of  pay- 
ment of  the  costs  to  the  judge  of  the  superior 
court  The  judge,  after  considering  the  peti- 
tion, denied  and  refused  the  issuance  of  the 
writ  of  certiorari,  and  exception  is  taken  to 
the  order  refusing  the  writ  Only  two  of 
the  errors  assigned  in  the  petition  are  in- 
sisted upon   here. 

1.  It  is  insisted  that  the  verdict  and  judg- 
ment are  contrary  to  law  and  evidence,  in 
that  the  allegata  and  probata  do  not  agree 
as  to  the  description  of  the  animal.  The 
only  difference  between  the  statement  in  the 
justice's  court  summons  (or  petition,  if  one 
was  attached  to  the  summons)  and  the  testi- 
mony upon  that  subject,  as  appears  from  the 
record,  is  that  in  the  former  it  is  said  that 
the  sandy  yellow  heifer  was  2^  years  old, 
and  according  to  the  testimony  this  was  a 
mistake  and  the  heifer  was  only  1%  years 
old.  We  do  not  see  that  this  is  a  material 
variance,  certainly  not  In  a  trial  in  a  justice's 
court,  when  both  the  statements  of  the  sum* 
mons  and  the  evidence  fixed  the  identity  of 
the  animal  beyond  peradventure,  by  the  fur- 
ther description,  "a  sandy  yellow  heifer." 
As  we  haVe  already  held  in  the  case  of 
Southern  Ry.  Co.  v.  Oliyer,  1  Ga.  App.  734, 
68  S.  £}.  244,  niceties  of  pleading  are  not 
required  in  justices'  courts.  In  a  case  lik<» 
this  enough  is  shown  if  it  be  established  be- 
yond peradventure,  either  by  statement  ol 
color  and  sex,  or  by  the  facts  and  circum- 
stances of  the  killing  and  the  time  and  place 
of  the  accident,  that  the  animal  testified 
about,  is  the  same  as  is  sued  for.  The  learn- 
ed counsel  for  the  plaintiff  in  error  cites  11 
Am.  &  E>ng.  Enc  of  Law,  528,  and  citations; 
Dennis  v.  Ray,  9  Ga.  449 ;  Graham  v.  Sellers, 
70  Ga.  720;  Ga.  R.  ft  Banking  Co.  v.  Smith, 
83  Ga.  627,  10  S.  E.  235;  and  the  dissenting 
opinion  of  Judge  Hall  in  Central  Ry.  v. 
Whitehead,  74  Ga.  442.  All  of  these  cita- 
tions refer  to  rulings  in  courts  of  record. 
They  hare  no  application  to  justices'  courts, 
where  demurrer  is  rarely  available,  and 
neither  a  motion  in  arreist  of  judgment  can 
be  sustained  nor  a  new  trial  granted.  And 
the  variance  in  each  of  these  Georgia  cases 
was  far  more  material  than  the  mere  differ- 
ence of  one  year  in  the  age  of  a  cow.  The 
difference  of  one  year  in  the  cow's  age  (the 
age  of  animals  often  being  a  matter  of  con- 
jecture) seems  to  us  to  be  quite  immaterial, 
as  age,  as  an  element  of  description,  is  often 
an  uncertain  mark  of  identity.  In  the  Geor- 
gia cases  cited  the  variance  was  as  to  mate- 
rial matters  which  affected  the  rights  of  par- 
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ties.  In  tbe  Dennis  Case,  supra,  a  fi.  fa.  was 
rejected  because  it  was  alleged  that  tbe  judg- 
ment was  against  a  partnership  and  certain 
indorsers;  whereas,  the  fl.  fa.  offered  was 
against  an  indiyidual,  and  the  alleged  part- 
ner, in  fact,  appeared  as  one  of  the  indorsers. 
In  Graham  v.  Sellers,  snpra,  it  was  held  that 
proof  that  trees  were  wrongfully  used  for 
turpentine  purposes  was  not  sufficient  to  sup- 
port an  action  of  trespass  brought  for  dam- 
aging mill  timber.  The  reason  is  apparent 
because  trees  which  could  not  be  used  for 
mill  timber  might  be  suitable  for  turpentine. 
In  G^rgia  R,  t.  Smith,  supra,  it  was  held 
that  in  a  suit  for  overcharges  of  freight  on 
shipments  to  Dalton  only  proof  of  over- 
diarges  on  shipments  to  Rome  could  not  be 
allowed  unless  the  petitions  were  amended. 
The  minuteness  of  the  variance  in  this  case 
causes  it  to  become  imperceptible  when  it  Is 
compared  with  those  presented  in  such  cases 
as  cited. 

2.  The  second  assignment  is  that  the  ver- 
dict and  judgment  are  contrary  to  law  be- 
cause the  justice's  court  did  Jiot  have  juris- 
diction of  the  cause  of  action,  in  that  the  suit 
was  for  the  destruction  of  personal  property, 
and  not  for  injury  to  it.  It  is  ingeniously 
argued  by  counsel  for  plaintiff  in  error  that, 
where  there  is  a  total  destruction  of  one's 
personal  property,  It  cannot  be  said  to  foe 
comprehended  within  tbe  words  ''injuries  or 
damages,**  ais  used  In  article  6,  I  7,  par.  2, 
Const  (Civ.  Code  1805,  |  5856);  and  quite  a 
number  of  definitions  of  these  terms  are 
suggested  in  support  of  the  argument  Of 
course,  it  must  be  conceded  that  the  word 
"damages,**  as  used  in  the  clause  of  the  Con- 
stitution under  consideration^  refers  to  the 
personal  property,  and  not  the  owner.  Block- 
er V.  Boswell,  100  Ga.  230,  84  S.  B.  280.  But 
personal  property  can  be  damaged,  so  far 
as  its  use  is  concerned,  and  so  .as  to  effect 
(what  is  essential  in  every  case  of  damages) 
an  interference  with  the  right  of  the  owner 
to  use  his  own,  as  well  where  an  object  of 
personal  property  is  totally  destroyed  as 
where  it  is  only  partially  injured.  A  costly 
vase  would  be  none  the  less  damaged  if  shat- 
tered into  a  thousand  pieces  than  if  a  single 
piece,  chipped  from  its  artistic  colorings, 
marred  Its  beauty.  In  other  words,  a  piece 
of  personal  property  is  not  less  damaged  be- 
cause it  is  more  damaged.  Can  it  be  said,  if 
one  has  two  valuable  paintings,  handsomely 
framed,  and  another  detaches  the  frame  from 
one  of  these  paintings  and  leaves  the  portrait 
itself  uninjured,  but  from  some  malicious 
motive,  not  only  destroys  the  frame  which 
incloses  the  other  portrait,  but,  with  a  knife, 
slashes  the  canvas  until  it  is  a  mass  of  rags, 
tliat  the  latter  picture  has  not  been  damaged? 
If  one  were  to  set  fire  to  another's  cordwood 
and  damage  it  partly  by  burning  a  portion  of 
it,  he  would  only  have  damaged  it  still  more 
if  the  fire  left  only  a  few  refuse  pieces  that 
would  not  bum.  In  this  case  there  was  not  a 
total  destruction  of  the  property  if  the  plain- 


tiff had  seen  fit  to  use  what  the  railroad  left 
liim.  He  could  have  used  *the  hide  for  Itether 
and  the  remains  for  fertilizer.  But  we  can- 
not sustain  the  contention  that  merely  be- 
cause  the  animal  was  killed  by  the  railroad 
it  was  not  damaged.  The  lifeless  remains 
had  some  use  and  might  be  of  some  value, 
but  that  is  of  no  consequence.  If  they  had 
either,  it  was  not  the  use  or  the  value  to 
which  the  owner  was  entitled.  He  was  en- 
titled to  the  use  of  that  personal  property 
for  those  purposes  for  which  cows  are  usu- 
ally used,  and  the  killing  of  the  animal  by 
the  railroad,  which  was  not  excused  or  justi- 
fied by  any  evidence,  deprived  him  of  that 
use.  His  personal  property  would  have  been 
damaged  none  the  less  if  it  had  suffered  total 
destruction  instead  of  partial  injury.  "By 
damage  is  meant  'every  loss  or  diminution  of 
what  is  a  man's  own,  occasioned  by  the  fault 
of  another,*  whether  it  results  directly  to  the 
thing  owned,  or  be  but  an  interference  with 
the  right  which  the  owner  has  to  the  legal 
and  proper  use  of  his  own.**  Gainesville  By. 
Co.  V.  Hall,  78  Tex.  169,  14  S.  W.  250,  0  li.  B. 
A.  298,  22  Am.  St.  Bep.  42. 

The  use  of  the  words  "injuries  or  dam- 
ages*' in  the  Constitution  was  not  without 
significance.  The  framers  of  that  instrument 
intended  to  include  both,  and  they  gave  ju- 
risdiction to  the  justices*  courts,  where  the 
amount  did  not  exceed  $100,  of  both  injuries 
and  damages.  And,  while  it  was  said  in  New 
V.  Southern  By.  Co.,  116  Ga.  148,  42  S.  E. 
892,  50  L.^  B.  A.  115,  that "  nnjury'  and  -death' 
are  by  no  means  synonymous,**  it  has  not 
been  held  that  the  killing  of  a  domestic  ani- 
mal does  not  damage  it  as  an  article  of  per- 
sonal property.  While  the  verbs  "to  injure" 
and  "to  damage*'  are  very  nearly  synony- 
mous, "injury"  and  "damage**  are  not  always 
legally  synonymous.  There  can  be. damnum 
absque  injuria.  The  case  of  Patton  v.  State. 
03  Ga.  116,  10  S.  B.  734,  24  L.  B.  A.  732,  cit- 
ed by  counsel,  is  not  in  point  Nothing  is 
decided  in  that  case  except  that  the  section 
of  the  Penal  Code  which  refers  to  willful  and 
malicious  injury  or  destruction  of  either 
public  or  private  property  (section  4627,  Code 
1882)  refers  only  to  inanimate  objects,  and 
not  to  the  injury  or  killing  of  animals  of  any 
kind.  Almost  the  precise  question -now  under 
consideration  was  decided  by  the  Supreme 
Court  of  Arkansas,  in  which  state  the  con- 
stitutional provisions  in  regard  to  the  juris- 
diction of  justices*  courts,  so  far  as  damages 
are  concerned,  is  the  same  as  our  own.  In 
Stanley  v.  Bracht,  42  Ark.  210-214,  it  is  held 
that  article  7,  §  40,  Const,  giving  justices  of 
the  peace  concurrent  jurisdiction  in  all  "mat- 
ters of  damage  to  personal  property,  where 
the  amount  in  controversy  does  not  exceed 
the  sum  of  $100,  means  all  injuries  which  one 
may  sustain  In  respect  to  his  ownership  of 
personal  property.'* 

3.  Xlie  variance  between  the  allegata  and 
probata  being  Immaterial,  and  the  evidence 
showing  that  the  plaintiff's  cow  was  dam- 
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aged  hj  being  IdUed  by  the  defendant  com- 
pany, the  Judge  of  the  superior  oonrt  did 
not  err  in  arresting  the  progress  of  the  cer- 
tiorari at  the  threshold  of  Judicial  investi- 
gation by  refusing  the  writ 
Judgment  affirmed. 


(3  Ga.  App.  731) 

McAllister  t.  gatlin.    (No.  6670 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

1.  iNFAirrs— Action  fob  Negissailies. 

A  contract  made  with  a  minor  for  necessa- 
ries is  not  Tslid,  unless  the  parent  or  guardian 
of  such  minor  refuses  and  fails  to  supply  him 
with  sufficient  necessaries.  Therefore,  where 
suit  is  brought  against  a  minor  for  necessaries 
furnished  to  him,  it  must  affirmatively  appear 
that  the  parent  or  guardian  of  such  minor  had 
refused  and  failed  to  supply  him  with  sufficient 
necessaries.  CIt.  Code  1895,  8  3648 :  Mauldin 
▼.  Southern  Shorthand  &  Business  University, 
126  Ga.  681,  55  S.  E.  922. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  27,  Infants,  §|  114-121] 

2.  SaMS. 

The  minor  in  this  case  was  not  engaged  in 
business   in   contemplation   of   law.      Southern 
Cotton  Oil  Co.  V.  Dukes.  121  Ga.  793,  49  S.  E. 
788;    Howard  v.  Simpkins,  70  Ga.  SK25. 
(Syllabus  by  the  Court) 

EZrror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  W.  T.  Gatlin  against  Paul  Mc- 
Allister. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

T.  J.  Ripley  and  R.  R.  Shropshire,  for  plain- 
tiff  in  error.  Samuel  D.  Hewlett,  for  defend- 
ant in  error. 

HIIiL,  C.  J.    Judgment  reversed. 


(3  QtL  App.  641) 
ATIiANTA  k  W.  P.  R.  CO.  r.  BROOMS. 
(No.  881.) 
(Court  of  Appeals  of  Georgia.    Feb.  14,  190&) 

1.  Pleading— Amsndhknt. 

Where  a  petition  as  originally  filed  has  the 
fault  of  duplicity,  in  that  it  sets  up  in  one 
count  allegations  suitable  to  an  action  against 
the  carrier  receiving  the  goods  "as  in  good 
order,"  and  also  to  an  action  against  it  upon  a* 
common^law  liability  for  the  loss  of  the  goods, 
and  a  special  demurrer  calls  attention  to  this 
dereliction,  the  plaintiff  may  save  his  suit  from 
dismissal  by  filing  an  amendment  showing  his 
election  to  proceed  upon  only  one  of  the  theories. 
[Ed.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  39,  Pleading,  H  676-6^] 

2.  CaBKIEBS  —  OONTBACT  OF  CaBBIAOK  —  C!ON- 

BTBUcnoN— What   Law    Govebns— Public 

P0I.ICT— NeOLIOCHCB— E>VID£NGB— CONNEOT- 
IHG  CaBBIEBS. 

A  contract  of  carriage,  though  made  in  an- 
other state,  is  not  necessarily  governed  by  the 
laws  of  that  state  in  matters  of  construction  and 
effect,  where  the  contract  is  to  be  partly  per- 
formed in  this  state.  This  is  especially  true  as 
to  requirements  which  are  to  be  wholly  perform- 
ed in  this  state. 

(a)  Contracts  contrary  to  the  policy  of  our 
laws,  though  valid  at  the  place  where  made, 
will  not  be  enforced  by  the  courts  of  this  state. 
ESspecially  is  this  true  where  the  conflict  as  to 
the  validity  of  such  contracts  arises,  not  because 
of  any  statute  of  ths  state  where  the  contract 


is  made,  but  because  the  courts  of  that  state 
differ  from  the  courts  of  this  state  as  to  a  prin- 
ciple of  the  common  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  11,  Ck>ntracts,  §§  45&-461.1 

(b)  At  common  law  common  carriers  could 
not  contract  against  their  own  negligence;  and 
in  this  state  such  contracts  are  held  to  be  con- 
trary to  public  policy. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  »  637-650.] 

3.  Same. 

In  order  for  a  carrier  to  avail  himself  of 
an  exception  under  a  special  contract  to  avoid 
liability  for  loss  or  damage  to  a  shipment  of 
goods,  he  must  show  that  the  loss  or  damage 
came  within  the  exception,  and  that  his  own 
negligence  did  not  contribute  to  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  722-725.] 

(a)  The  foregoing  is  a  rule  of  evidence. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  9,  Carriers,  §§  722-725.] 

(b)  As  to  all  matters  affecting  the  remedy, 
including  the  evidence,  and  therefore  the  burden 
of  proof,  the  laws  of  the  forum  govern,  even  as 
to  suits  on  contracts  made  in  other  states. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  {§  1549-1557;  vol.  9,  Car- 
riers, S  650.] 

4.  Same— Pbesumptionb. 

Where  goods  pass  over  the  lines  of  several 
connecting  carriers  and  arrive  at  destination 
damaged,  in  the  absence  of  proof  showing  that 
the  damage  occurred  on  some  other  line,  there 
is  a  presumption  that  it  was  done  by  toe  last 
carrier. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  If  83&-«43.] 

5.  Same— Evidence. 

The  evidence  authorized  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  City  0)nrt  of  La  Grange ;  Frank 
Harwell,  Judge. 

Action  by  J.  A.  Broome  against  the  At- 
lanta &  West  Point  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Dorsey,  Brewster,  Howell  ft  Heyman  and 
A.  H.  Thompson,  for  plaintiff  in  error.  E. 
T.  Moon,  for  defendant  in  error. 

POWELL,  J.  1.  Broonie  sned  the  railway 
company  for  shortages  in  several  shipments 
of  coal.  The  original  petition,  which  was  in 
one  count,  contained  the  allegations  neces- 
sary to  hold  the  carrier  imder  the  statute 
making  the  last  connecting  carrier  that  re- 
ceives the  shipment  ''as  in  good  order"  liabla 
for  the  damages,  and  also  the  allegations  nec- 
essary to  hold  it  on  the  theory  of  a  common- 
law  liability  for  a  loss  of  the  goods  while 
in  its  possession;  indeed,  the  pleader  ex- 
pressly declared  the  defendant  to  be  liable 
both  by  the  statute  and  the  common  law.  Up- 
on special  demurrer  being  filed,  the  plain  ' 
tiff  by  an  amendment  declared  that  "the 
coal  alleged  to  have  been  lost  or  stolen  was 
delivered  to  the  defendant,  and  was  lost  oi 
stolen  while  in  transit  over  defendant's  road, 
and  not  while  In  the  possession  of  any  other 
road  over  which  it  was  shipped."  As  the 
Supreme  Court  said  in  the  case  of  Central 
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Ry.  Co.  V.  Banks,  128  Oa.  785,  58  S.  B.  352: 
"A  petition  containing  allegations  appro- 
priate to  an  action  seeking  to  enforce  a  lia- 
bility against  a  railway  company  as  a  carrier 
of  freight  nnder  the  statnte,  as  well  as  al- 
legations appropriate  to  an  action  seeking  to 
enforce  against  the  company  a  common-law 
liability,  and  which  are  sufficient  to  set  forth 
a  complete  cause  of  action  under  either  the 
statute  or  the  common  law,  is  bad  for  du- 
plicity, and,  upon  special  demurrer  attack- 
ing the  petition  upon  that  ground,  the  plain- 
tiff would  be  put  to  his  election.*'  By  the 
amendment  set  out  above  the  plaintiff  elected 
to  proceed  upon  the  common-law  liability, 
for  the  allegations  of  the  amendment  are  in- 
consistent with  an  action  under  the  statute. 
Upon  this  election  being  made,  the  court  did 
not  err  in  overruling  the  demurrer. 

2.  The  shipments  of  coal  were  made  partly 
from  Tennessee  and  partly  from  Alabama. 
The  defendant  pleaded  that  the  parties  had 
made  contracts  valid  under  the  laws  of  those 
states  whereby  it  was  agreed  that  none  of 
the  carriers  handling  the  goods  were  to  be 
liable  for  loss  if  they  were  shipped  in  open 
cars;  also,  that  under  the  laws  of  those 
states,  upon  the  production  of  such  a  con- 
tract, the  burden  was  upon  the  plaintiff  to 
show  the  carrier's  negligence.  So  far  as  the 
defendant  is  concerned,  its  contract  was  to 
be  performed  in  this  state.  "A  contract  of 
carriage,  though  made  in  a  foreign  state,  is 
not  necessarily  governed  in  matters  of  .con- 
struction and  effect  by  the  laws  of  that 
state,  where  the  contract  is  to  be  partly  per- 
formed in  this  state.  This  is  especially  true 
as  to  requirements  to  be  performed  wholly 
in  this  state."  Carter  v.  So.  Ry.  Co.,  2'Qa. 
App.  254,  59  S.  B.  209.  Even  if  we  could 
agree  with  counsel  for  the  plaintiff  In  error 
that  under  the  laws  of  Tennessee  and  Ala- 
bama common  carriers  may  contract  against 
their  own  negligence,  the  courts  of  Georgia 
would  not  enforce  such  contracts  for  the 
reason  that  the  public  policy  of  this  state 
would  thereby  be  violated.  Contracts  which 
contravene  the  policy  of  our  law,  though 
valid  at  the  place  where  made,  will  not  be 
enforced  by  the  courts  of  this  state.  Civ. 
Code  UB95,  §  3Q55;  Eubanks  v.  Banks,  34 
Ga.  408,  414;  Benton  v.  Singleton,  114  Ga. 
64S»  556,  40  S.  E.  811.  Especially  is  this  true 
where  the  conflict  arises  not  by  reason  of 
a  statute  of  the  sister  state  but  by  reason  of 
the  fact  that  the  courts  of  that  state  have 
construed  the  common  law  differently  from 
what  our  courts  have  construed  it.  Pattillo 
r.  Alexander,  105  Ga.  482,  30  S.  B.  644 ;  Ak- 
ers  V.  Jefferson  Bank,  120  Ga.  1066,  48  S.  E. 
424.  At  common  law  carriers  could  not  con- 
tract against  their  own  negligence.  Berry  v. 
Cooper,  28  Ga.  543.  In  this  state  such  con- 
tracts are  held  to  be  contrary  to  public  policy. 
So.  Ex.  Co.  V.  Purcell,  37  Ga.  103,  111,  92  Am. 
Dec.  53 ;  Atlantic  Coast  Line  R.  Co.  v.  Good- 
win, 1  Ga.  App.  351  (2),  57  S.  B.  1070. 

&  In  order  for  a  carrier  to  avail  himself  i 


of  an  exception  under  a  special  contract,  he 
must  show  that  the  loss  comes  within  the 
exception,  and  tliat  his  own  negligence  did 
not  contribute  thereto.  Civ.  Code  1895,  { 
2265;  So.  Ry.  Co.  v.  Montag,  1  Ga.  App.  640. 
57  S.  B.  933,  and  citation.  This  is  a  role  of 
evidence.  As  to  all  matters  affecting  the 
remedy,  including  the  evidence  and  therefort; 
the  burden  of  proof,  the  laws  of  the  forum 
govern,  even  as  to  suits  on  contracts  made 
or  torts  committed  in  other  states.  Rich- 
mond &  D.  IL  Co.  V.  Mitchell,  92  Ga.  77,  80, 
18  S.  E.  290;  Massachusetts  I/ife  Ass'n  v. 
Robinson,  104  Ga.  256  (8),  286,  30  S.  E.  918, 
42  L.  R.  A.  261.  The  rule  announced  by  the 
Supremo  Court  of  Tennessee  in  the  case  of 
Nashville,  C.  &  St  L.  R.  Co.  v.  Stone,  112 
Tenn.  348,  79  S.  W.  1031,  105  Am.  St  Rep. 
955,  that  "when  a  shipment  by  a  common  car- 
rier is  under  a  limited  liability  contract,  and 
a  loss  falls  within  one  of  the  excepted  classes, 
the  burden  is  on  the  shipper  to  show  negli- 
gence," being  contrary  to  the  rule  in  this 
state,  is  therefore  of  no  applicability. 

4.  Where  the  shipment  reaches  destination, 
and  is  there  found  short  or  damaged.  In  the 
absence  of  evidence  showing  that  all  or 
some  part  of  the  loss  occurred  on  some  other 
line,  there  is  a  presumption  that  the  shortage 
or  damage  arose  while  the  shipment  was  in 
the  possession  of  the  last  carrier.     C.  N.  ic 

T.  P.  R.  Co.  V.  Pless,  3  Ga.  App. ,  60  S. 

E.  8;  Ohlen  v.  A.  &  W.  P.  R.  Co.,  2  Ga.  App. 
323,  58  S.  B.  511. 

5.  In  the  case  at  bar  the  plaintiff  showed 
that  he  delivered  the  cars  of  coal  to  the 
initial  carrier,  that  the  defendant  carrier 
received  these  cars,  collected  the  freight  for 
the  full  amount  shipped,  and  effectuated  de> 
livery  to  the  consignee,  but'  that  when  deliv- 
ered the  coal  was  short  to  the  amount  sned 
for.  Contracts  limiting  the  liability  of  eadi 
carrier  to  losses  occurring  on  its  own  line  and 
purporting  to  exempt  every  carrier  from  all 
loss  if  the  goods  w^e  shipped  in  open  cars 
were  in  evidence.  The  defendant  made  no 
further  showing.  The  plaintiff  was  entitled 
to  recover. 

Judgment  affirmed. 


(3  Oa.  App.  7€&) 
FIELDS  V.  McMICHAEL.    (No.  915.) 

(Court  of  Appeals  of  Georgja.    Feb.  24,  1908.) 

CEBTIOBARI--JUDOMBNT. 

There  was  no  error  in  overruling  the  cer- 
tiorari. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

Action  between  S.  E.  Fields  and  Marian 
McMichael.  From  a  Judgment  overruling  a 
certiorari,  Fields  brings  error.    Affirmed. 

E.  Wall  and  J.  J.  Bull,  for  plaintiff  in  er- 
ror.   O.  H.  Elkins,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 
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(3  Oa.  App.  787) 

WILLIAMS  ▼.  WOLFP.    (No.  096.) 

(Court  of  Appeals  of  Georgia.    Feb.  24.  190a> 

I:yIDENCl^— Testihont  at  Formes  Tbial. 

It  was  error  to  permit  the  testimony  of  a 
witness  given  in  a  previous  trial  of  the  same 
case  to  be  introducea  in  evidence,  without  pre- 
liminary proof  that  the  witness  was  "deceased, 
or  disqualified,  or  inaccessible,"  and  for  tliis 
reason  the  certiorari  was  properly  sustained. 
Civ.  Ck>de  1895,  |  5186. 

[Ed.  Note.— For  cases  in  point,  see  C^nt.  Dig. 
ToL  20.  Evidence,  §|  2414-241&1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
Coontj;  H.  C.  Hammond,  Judge. 

Action  between  J.  O.  Williams  and  Anna 
Wolff.  From  an  order  sustaining  a  writ  of 
certiorari,  Williams  brings  error.    Affirmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  In  error. 
Samuel  H.  Myers  and  Wallace  B.  Pierce,  for 
defendant  in  error. 

KTTJi^  C.  J.    Judgment  affirmed. 


(3  Oa.  App.  741) 

RICE   V.   LOCJKHART.    (No.   721.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  190a) 

1.  Sai<es— Implied  Wabbantt. 

The  law  of  this  case  is  fullv  decided  by  the 
Supreme  Court  in  Elgin  Jewelry  Company  v. 
Bstes,  122  Ga.  807,  50  S.  E.  939,  and  by  this 
court  in  Lovvom  t.  EUdorado  Jewelry  Company, 
1  6a.  App.  349,  57  S.  E.  926. 

2.  SAlfK. 

The  finding  of  the  court  is  fully  supported 
by  the  evidence. 
(Syllabus  by  the  OourtO 

Error  from  City  Court  of  Columbus;  J. 
L.  WiUis,  Judge. 

Action  by  E.  L.  Rice  against  W.  8.  Lock- 
hart  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Slade  k  Swift,  for  plaintiff  in  error. 
Wynn  &  Wohlwender  and  T.  T.  Miller,  for 
defendant  In  error. 

HILL^  CS.  J.    Judgment  affirmed. 


(S  Ga.  App.  740) 

WILCOX  T.  A.  LEFFLEB  &  (X).    (No.  716.) 

(0>urt  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

ACOOXTNT,  AcnON  ON— EVIDBNCB, 

There  was  no  error  of  law,  and  the  evidence 
demanded  the  verdict  for  the  plaintiff  as  direct- 
ed by  the  court. 
(Syllabus  by  the  Court.) 

Error  from  City  CJourt  of  Douglas;  0.  T. 
Boan,  Judge. 

Action  by  A.  Leffler  &  (Do.  against  J.  L. 
Wilcox,  Sr.,  on  open  account  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Lankford  k  Dickerson,  for  plaintiff  in  er- 
ror. Parker  &  Moore  and  F.  Willis  Dart, 
for  defendant  in  error. 


HILL,  C.  J.  The  Leffler  Company  sued 
Wilcox  on  an  open  account  in  the  city  court 
of  Douglas,  and  after  hearing  the  evidence 
the  court  directed  a  verdict  for  the  plaintiff 
for  the  full  amount  of  the  suit,  and  this  direc- 
tion of  a  verdict  is  assigned  as  error.  The 
evidence  shows  that  the  defendant  bought 
from  the  plaintiff  350  sacks  of  guano,  known 
as  "Leffler's  Special,"  and  5  tons  of  kainite, 
at  a  stipulated  price,  the  order  for  the  goods 
being  contained  in  postal  cards  and  letters 
written  by  the  defendant  to  the  plaintiff; 
that  all  of  said  guano  and  kainite  was,  ac* 
cording  to  the  instructions  of  the  defendant 
to  plaintiff,  delivered  to  the  Central  of  Geor- 
gia Railway  Company,  consigned  to  him  at 
Vienna,  Ga.  The  defendant  received  the  ship- 
ment and  repeatedly  promised  to  pay  for  the 
same;  said  promises  being  contained  in  let- 
ters and  postals  written  to  the  plaintiff  and 
his  attorney.  During  this  time,  when  the 
plaintiff  was  endeavoring  to  collect  the  debt 
from  the  defendant,  the  defendant  made  no 
claim  tliat  there  was  any  shortage  in  the 
guano,  or  set  up  any  defense  whatever.  When 
sued  on  tlie  account,  he  admitted  ordering 
tlie  guano  and  ^receiving  the  same  by  the 
(Central  of  C^rg'ia  Railway,  but  alleged  that 
the  guano  was  50  sacks  short  He  made  no 
claim  on  the  railroad  as  to  ttUs  shortage,  and 
made  no  complaint  to  the  plaintiff.  On  the 
trial  of  the  case  he  offered  to  testify  that 
when  he  received  the  guano  from  the  car  it 
was  short  50  sacks;  but  tills  the  court  re- 
fused to  allow.  He  also  objected  to  the  ad- 
mission in  evidence  of  the  postal  cards  and 
letters  which  he  had  written  to  the  plaintiff 
ordering  the  guano,  on  the  ground  that  there 
was  no  evidence  that  he  had  written  the  said 
letters  and  postals.  The  plaintiff  testified 
that  he  was  familiar  with  the  defendant's 
handwriting,  and  that  these  postals  and  let- 
ters were  in  his  handwriting  and  were  re- 
ceived in  due  course  of  mail.  Besides,  the 
defendant  admitted  In  his  answer  that  he  had 
ordered  the  guano  sued  for.  Under  this  evi- 
dence we  think  the  court  did  right  in  direct- 
ing a  verdict  for  the  plaintiff. 

There  was  no  conflict  in  the  evidence,  and 
the  verdict  for  the  plaintiff  was  the  only 
legal  result  The  court  did  right  to  exclude 
the  evidence  of  the  defendant  that  the  guano 
was  50  sacks  short  The  guano  having  been 
consigned  to  him  and  delivered  to  the  carrier, 
the  title  immediately  passed  into  him,  and  If 
In  fact  there  was  any  shortage  his  remedy 
was  against  the  carrier ;  but,  as  the  evidence 
shows,  he  had  never  claimed  any  shortage, 
either  against  the  plaintiff  or  the  carrier,  but 
frequently  promised  to  pay  the  account,  and 
only  made  the  claim  of  shortage  when  suit 
was  brought  If  the  rule  allowing  damages 
for  delay  In  bringing  cases  to  this  court 
means  anything,  we  tbiniv  it  snould  be  ap- 
plied in  this  case.  The  record  fails  to  show 
any  semblance  of  defense,  and  we  are  forced 
to  conclude  that  the  case  was  brought  to  this 
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court  for  delay  only.    We  therefore  affirm  the 
judgment  and  award  10  per  cent  damages 
on  the  amount  of  the  Judgment  against  the 
plaintiff  in  error. 
Judgment  affirmed. 


(3  Oa.  App.  706) 

SEABOARD  AIR  LINB  RT.  ▼.  OANUP. 

(No.  923.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

Bbbob,  Wsrr  of— Rivisw  of  Bvidsnc^. 

Though  the  evidence  for  the  railway  com- 
pany tending  to  overcome  the  presumption  of 
negligence  was  very  strong,  and  the  evidence  to 
the  contrary  was  very  slight,  stiil  an  inference 
of  negligence  by  the  jury  was  not  wholly  un- 
warranted. The  jury  having  found  for  the 
plaintiff,  and  the  jua^  of  the  superior  court, 
on  review  of  the  testimony  on  certiorari,  hay- 
ing given  his  sanction  to  the  verdict,  this  court 
will  not  disturb  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  if  4322^4352.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Conrt,  Gwinnett  Coun- 
ty;  0.  H.  Brand,  Judge. 

Action  by  Lula  Onup  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  plalnttfl, 
and  defendant  brings  error.  *  Affirmed. 

N.  L.  Hutchlns,  Jr.,  Shackelford  &  Shackel- 
ford, and  Cobb  &  Brwin,  for  plaintiff  In  error. 
O.  A.  Nix,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


(8  Oa.  App.  800) 

BiAULDIN  T.  SOUTHERN  SHORTHAND  & 
BUSINESS  UNIVERSITY.    (No.  967.) 

(Court  of  Appeals  of  Georgia.    Feb.  28,  1908.) 

lNFANTBr-€k)NTBACT. 

A  minor  cannot  bind  himself  by  an  execu- 
tory contract  for  necessaries. 

(Ed.  Note.— For  cases  in  pohit.  see  Cent  Dig. 
vol.  27,  Infants,  |  114.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  B^ilton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Dora  Mauldin  against  the  South- 
ern Shorthand  ft  Business  University.  Judg- 
ment for  defendant,  and  plaintiff  brings  er* 
ror.    Reversed. 

See  126  Ga.  681,  55  S.  B.  922. 

Payne,  Jones  ft  Jones,  for  plaintiff  in  error. 
Etheridge  ft  Etheridge,  for  defendant  hi  error. 

POWELL,  J.  Dora  Mauldin,  of  Tunnell 
Hill,  6a.,  a  17  year  old  girl,  an  orphan,  whose 
whole  estate  consisted  of  about  $75,  came  to 
Atlanta,  and  over  the  objection  of  her  guard- 
ian made  a  contract  with  the  defendant  to 
take  a  five  months'  course  in  stenography  for 
$35,  which  at  her  request  her  guardian  paid 
out  of  her  moneys  in  his  hands.  Being  dis- 
appointed in  her  expectations  of  being  lodged 
and  cared  for  by  relatives  wlille  in  Atlanta, 
she  within  about  five  days,  notified  the  presi- 
dent of  the  business  school  of  her  inability 


to  take  the  course,  and  reguested  a  return  of 
her  tuition;  and  this  he  refused.  She  brought 
^uit.  The  defendant  set  up  that  her  contract 
provided  that  the  tuition  should  not  be  re- 
funded except  in  certain  providential  contin- 
gencies ;  and  that  this  contract  was  for  neces- 
saries and  therefore  binding  on  her.  A  jury 
on  the  first  trial  having  found  In  favor  of 
the  defendant,  the  Supreme  Court  granted  a 
new  trial  because  it  did  not  affirmatively  ap- 
pear that  the  tuition  in  stenography  was  a 
necessary  thing  for  her  station  in  life  See 
Mauldin  v.  Southern  Shorthand  University, 
126  Ga.  681,  55  S.  E.  922.  On  the  second  trial 
there  was  a  verdict  for  the  plaintiff,  but,  on 
a  certiorari  containing  substantially  the  gen- 
eral grounds,  the  Judge  of  the  superior  court 
ordered  a  new  trial;  and  to  this  the  plain- 
tiff brings  error. 

In  our  Judgment  the  determination  whether 
the  course  in  shorthand  would  have  been 
such  a  necessary  thing  as  to  charge  the  plain- 
tiff with  a  liability  therefor  if  she  had  taken 
it  is  not  in  the  case.  The  right  to  recover 
from  an  Infant  for  necessaries  does  not  arise 
out  of  the  contract  between  the  parties,  but 
from  a  quasi  contractual  relation  arising  by 
operation  of  law.  Keener  on  Quasi  Con- 
tracts, 20.  The  quality  of  Justice  in  the  law, 
not  the  quality  of  efficacy  in  the  Infant's 
agreement,  is  the  basis  of  the  right  of  the 
person  who  has  furnished  the  necessaries  to 
hold  the  infant  bound  therefor.  A  corollary 
to  the  foregoing  principle  is  the  well-recog- 
nized rule  that  an  infant  may  repudiate  an 
executory  contract  for  necessaries.  The  case 
of  Jones  V.  Valentines'  School  of  Telegraphy, 
122  Wis.  318,  99  N.  W.  1043,  is  absolutely 
Identical  in  every  essential  fact  and  feature 
with  the  case  at  bar.  The  plahitiff  there,  an 
Infant,  paid  for  a  scholarstiip  in  a  business 
school,  but  afterward,  concluding  not  to  en- 
joy the  privilege,  demanded  a  return  of  the 
money,  which  was  refused,  whereupon  he 
sued  for  it  The  court  says:  "It  is  elemen- 
tary law  that  an  infant  is  bound  by  implied 
contract  to  pay  reasonably  for  necessaries 
furnished  him.  The  limitations  of  the  rule 
are  plainly  indicated  by  the  statement  of  It 
In  order  that  the  infant  may.be  bound,  all 
the  circumstances  must  exist  essential  to 
raise  a  promise  by  Implication  of  law.  There 
must  have  been  furnished  him. property  or 
something  of  value,  being  such  as  to  admin- 
ister to  his  necessities.  That  obviously  ex- 
cludes the  idea  of  an  infant's  being  liable  up- 
on an  executory  contract  to  furnish  him 
necessaries,  as  has  been  uniformly  held. 
Gregory  v.  Lee,  64  Conn.  407,  30  Atl.  53,  25 
L.  R.  A.  618.  No  liability  can  be  created  by 
an  infant  for  necessaries  by  express  contract 
His  liability  therefor  is  wholly  a  creation  of 
law.  1  Parsons  on  Contracts  (9th  Ed.)  314, 
note  1.  In  view  of  the  foregoing,  we  need 
not  stop  to  inquire  whether  an  infant  may 
bind  himself  by  implied  contract  to  pay  for 
educational  training  of  the  kind  promi»Hl  by 
appellant,  under  the  rule  above  stated,  since 
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there  Is  xx>  claim  that  such  training  was  be- 
stowed upon  respondent'*  In  Gregory  t. 
Lee,  64  Oonn.  407,  SO  Ati.  68,  25  L.  R.  A. 
618»  the  infant,  being  a  student  of  Yale  (Col- 
lege, made  an  engagement  to  take  lodging 
from  the  plaintiff  for  a  year.  After  holding 
that  the  infant's  liability  for  necessaries 
arises  by  operation  of  law  and  not  from  any 
contract  he  may  have  attempted  to  make, 
and  that,  therefore,  no  executory  contract  is 
enforceable  against  him,  the  court  applied 
the  law  to  the  case,  deciding  that  *'an  infant 
may  disafiirm  his  contract  for  the  lease  of  a 
room  suitable  to  his  needs  and  situation  in 
life,  and  is  not  liable  for  the  rent  of  the  room 
allied  to  have  accrued  after  such  disaffirm- 
ance and  after  he  has  ceased  to  occupy  it, 
although  such  period  was  within  the  period 
covered  by  his  contract."  See,  also,  Thomas 
V.  Dike.^11  Vt  273,  34  Am.  Dec.  690.  The 
case  at  ^ar  has  therefore  been  contested  over 
the  immaterial  question  whether  tuition  in 
shorthand  would  have  been  necessary  for  the 
girl  in  her  station  of  life;  for  the  principle 
of  law  above  stated  concludes  the  proposi- 
tion that  she  should  not  be  held  bound  on 
the  contract  in  either  event. 

There  Is  a  suggestion  in  the  argument  that 
the  plaintiff's  right  to  recover  back  the  money 
may  be  defeated  on  the  theory  that  she  did 
not  pay  the  defendant  the  money,  but  that  her 
guardian  paid  it,  making  the  contract  his  con- 
tract This  position  is  likewise  untenable. 
It  is  a  well-recognized  rule  that  a  minor  may 
recover  from  whomsoever  knowingly  received 
any  of  his  money  paid  out  by  his  guardian 
without  lawful  authority.  This  question  Is 
discussed  in  the  case  of  Howard  v.  Cassels, 
106  Ga.  412,  31  S.  B.  662,  70  Am.  St  Rep. 
44.  It  requires  the  approval  of  the  ordinary 
to  legalize  any  encroachment  upon  the  corpus 
of  the  ward's  estate  by  a  guardian  for  edu- 
cation or  maintenance.  Civ.  CJode  1895,  I 
2541.  No  such  approval  is  shown.  The  ver- 
dict in  the  plaintiff's  favor  was  demanded, 
and  the  court  erred  in  sustaining  the  cer- 
tiorari. 
Judgment  reversed. 

(3  Oa.  App.  784) 

FAIN  k  STABifPS  v.  SOUTHERN  RT.  CO. 

(No.  692.) 
(Ck>iirt  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

1.  Carbbebs— Dkult  inf  Freight  Shipmewt. 

The  law  of  this  case  is  decided  by  the  So- 
preme  Court  In  Kayanaugh  y.  Southern  Railway 
a>mpany,  120  Ga.  62,  47  S.  B.  526. 

2.  Sams— EWiDSNCB— iNSTBUcnoNS. 

niere  was  no  material  error  in  the  charge 
of  the  court  or  in  the  admission  of  testimony, 
and  the  v^ict  is  fully  warranted  by  the  evi- 
dence. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  Fahi  &  Stamps  against  the 
Soulhem  Railway  Company.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 


Moore  &  Pomeroy,  for  plaintiifs  In  error. 
Dorsey,  Brewster,  Howell  &  Heyman,  for 
defendant  in  error. 

HILL,  C.  J.  Fain  &  Stamps  sued  the 
Southern  Railway  Company  in  the  city  court 
of  Atlanta  to  recover  damages  alleged  to  have 
been  done  to  certain  apples  shipped  from 
Belmont,  N.  Y.,  to  Atlanta,  Ga.  The  petition 
contained  two  counts.  The  first  count  was 
based  on  the  statutory  liability  of  the  defend- 
ant under  section  2298  of  the  Civil  Code  of 
1895,  as  the  last  connecting  carrier  receiv- 
ing the  apples  ''as  in  good  order."  The  sec- 
ond count  was  against  the  defendant  on  Its 
common-law  liability  as  a  carrier.  The  de- 
fendant denied  liability,  and  pleaded  a  spe- 
cial contract  made  with  the  consignor  by 
the  initial  carrier  in  New  York,  which  amount- 
ed to  a  waiver  of  the  statutory  liability.  This 
case  as  to  its  facts  is  exactly  similar  to  the 
case  of  Kavanaugh  v.  Southern  Railway  Co., 
120  Ga.  62,  47  S.  B.  626,'  the  only  difference 
being  tliat  in  this  case  the  apples  alleged  to 
have  been  damaged  were  shipped  from  New 
York  to  Atlanta,  Ga.,  and,  in  the  Kavanaugh 
Case,  the  apples  were  shipped  from  New 
York  to  Savannah,  Ga.  The  Supreme  Court 
in  the  Kavanaugh  Case  held  that  the  stat- 
utory remedy  given  by  section  2296  of  the 
Civil  Code  of  1895  was  waived  by  the  special 
contract  between  the  consignor  and  the  ini- 
tial railroad,  and  hi  such  case  the  consignee's 
remedy  is  upon  the  common-law  liability  of 
the  carrier  over  whose  Ihie  the  shipment  is 
made,  and  in  that  case,  there  being  only  one 
count  based  upon  the  statutory  remedy  and 
this  remedy  being  waived  by  a  special  valid 
contract,  the  court  properly  directed  a  ver- 
dict for  the  defendant  In  the  present  case 
there  were  two  counts  as  above  stated,  and 
Judge  Calhoun,  following  the  decision  of  the 
Supreme  Court  in  the  Kavanaugh  Case,  on 
proof  of  the  special  contract  made  between 
the  consignor  and  the  initial  carrier  which 
was  inconsistent  with  the  statutory  remedy 
provided  for  In  section  2298  of  the  Civil 
Code  of  1895,  withdrew  from  the  jury  the 
first  count  of  the  petition  which  was  based 
upoh  this  statutory  remedy,  and  instructed 
the  jury  that  in  determining  the  question  of 
liability  they  could  only  take  into  considera- 
tion the  second  count  of  the  petition  on  the 
defendant's  common-law  liability.  The  deci- 
sion of  the  Supreme  Court  being  absolutely 
controlling  and  binding  upon  this  court,  it 
would  be  profitless  to  consider  the  ^ceptions 
wliich  assign  error  in  the  judgment  of  the 
lower  court  in  allowing  an  amendment  set- 
ting up  the  special  contract  made  by  the  con- 
signor with  the  initial  carrier  In  New  York, 
In  allowing  proof  of  such  contract  and  in 
withdrawing  from  the  consideration  of  tbe 
jury  the  first  count  of  the  petition. 

2.  When  a  railroad  company  is  sued  on  its 
common-law  liability  for  damages  to  goods 
delivered  by  it  in  a  damaged  condition,  the 
presumption  arises  that  the  goods  were  re- 
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ceived  by  It  In  good  order,  and  consequently 
that  the  damages  occurred  while  the  goods 
were  In  Its  possession,  and  the  railroad  com- 
pany, when  sued,  must  overcome  this  pre- 
sumption by  proof.  The  petition  in  this  count 
alleged  that,  when  the  apples  were  delivered 
to  the  consignee  In  Atlanta,  they  were  in  s 
damaged  and  unmerchantable  condition,  and 
that  this  damaged  condition  was  due  to  an 
unreasonable  delay  in  conveying  the  apples 
from  the  sliipping  point  to  destination.  The 
evidence  in  support  of  these  allegations  was 
that  the  shipment  was  made  from  Belmont, 
N.  Y.,  on  October  eth,  and  should  have  been 
delivered  in  Atlanta  not  later  than  October 
12th,  but  that  they  were  In  fact  not  deliv- 
ered until  October  20th,  and  that,  when  the 
apples  were  delivered,  the  market  price  of 
apples  in  Atlanta  had  declined  40  cents  per 
bushel.  The  evidence  of  the  consignee  is  that 
the  market  for  apples  in  Atlanta  went  all  to 
pieces  on  October  16th,  and  that,  when  he 
received  these  apples  on  October  20th,  they 
were  worth  40  cents  per  bushel  less  than  they 
would  have  been  if  they  had  been  received  on 
the  12th  or  13th,  when  they  should  have  been 
received  but  for  the  unreasonable  delay,  and 
that  the  agent  of  the  railroad  company  and 
himself  had  agreed  on  40  cents  per  bushel 
decline  as  being  the  difference  in  the  market 
price  on  the  12th  of  October  and  the  20th  of 
October.  The  evidence  In  behalf  of  the  rail- 
road company  indisputably  shows  that  the 
car  load  of  apples  shipped  on  October  6th 
from  the  initial  point  at  Belmont,  N.  Y.,  was 
delivered  by  the  Norfork  &  Western  Railroad 
Company  to  the  defendant  at  Bristol,  Tenn., 
on  October  16th,  and  that  the  defendant,  leav- 
ing Bristol  at  2  o'clock  p.  m.  on  October  16th, 
brought  the  car  load  of  apples  from  Bristol 
to  Atlanta,  reaching  Atlanta  on  the  18th  &ay 
of  October,  and  that  the  distance  between 
these  two  points  was  400  miles,  and  the  con- 
signee admits  that  he  received  the  car  load 
of  apples  on  the  20th,  and  had  it  forwarded  to 
Macon  because  of  the  fact  that  the  Atlanta 
market  had  declined.  It  therefore  appears 
from  this  evidence  that  the  delay  In  the  ship- 
ment was  not  by  the  defendant,  but  that  it 
transported  the  car  load  of  apples  with  all 
reasonable  diligence  from  Bristol,  where  it 
was  received,  to  Atlanta,  and  it  also  appears 
from  the  evidence  of  the  consignee  himself 
that  the  damage  for  which  he  sues,  to  wit, 
the  decline  in  the  price  of  apples,  had  taken 
place  before  the  car  load  of  apples  was  re- 
ceived by  the  defendant  company  at  Bristol. 
We  therefore  conclude  both  as  to  the  question 
of  negligence  and  the  resulting  damage  that 
the  Jury  were  authorized  to  find  a  verdict  for 
the  defendant 

3.  The  charge  of  the  court  as  to  the  meas- 
ure of  damages  which  is  excepted  to  we  think 
is  immaterial,  in  view  of  the  fact  that  the 
Jury  found  for  the  defendant  The  measure 
of  damage  does  not  become  material  till  there 
has  been  proof  of  damage  and  liability.    In 


this  case,  however,  under  the  evidence,  the 
measure  charged  by  the  court  was  the  one 
which  had  been  agreed  upon  by  the  parties  in 
the  event  the  railroad  was  liable. 

We  think  there  is  no  merit  in  the  other 
exceptions  to  the  charge  of  the  court,  and  in 
the  admission  of  certain  testimony. 

Judgment  affirmed. 


(3  Oa.  App.  766) 
CINCINNATI  GLASS  &  CHINA  CO.  t. 
STEPHENS.    (No.  »30.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.1 

Sales— Delivery— Delay— Right  to  Reject. 
In  a  contract  for  the  sale  of  personal  prop- 
erty to  be  delivered  "shortly,"  it  is  the  duty  of 
the  seller  to  tender  deliverv  within  a  reasonable 
time.  If,  after  a  reasonable  time  has  expired, 
the  seller  tenders  delivery,  the  buyer  may  reject. 
Mere  failure  of  the  buyer  to  notify  the  seller 
after  a  reasonable  time,  that  the  prG^rty  will 
not  be  accepted  does  not  waive  this  right  of  re- 
jection, unless  there  is  some  reason  arising  from 
the  circumstances,  growing  out  of  good  faith  or 
commercial  usage  requirmg  such  notice  from 
the  buyer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  43,  Sales,  §§  217-223,  458. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6408.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Macon  County; 
Z.  A.  Littlejohn,  Judge. 

Action  by  the  Cincinnati  Glass  &  China 
Ck>nipany  against  J.  C.  Stephens.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Leon  C.  Greer,  for  plaintiff  in  error.  Greer 
&  Felton,  for  defendant  in  error. 

POWELL,  J.  The  salient  facta  necessary 
to  be  stated  are  these:  The  defendant  order- 
ed from  the  plaintiff  a  bill  of  queensware  to 
be  shipped  September  1st.  On  September 
5th  the  plaintiff  shipped  a  portion  of  the  or- 
der, and  sent  to  the  defendant  an  invoice 
therefor,  on  which  was  written  the  state- 
ment: ''Balance  of  the  order  will  follow 
shortly."  The  defendant  accepted  these 
goods  and  used  them.  No  further  communi- 
cations or  transactions  between  the  parties 
ensued  until  November  6th,  when  the  plain- 
tiff delivered  to  the  transportation  company 
the  remainder  of  the  order.  On  November 
18th  the  goods  arrived  at  destination  and  the 
defendant  was  so  notified;  but  he  declined  to 
receive  the  shipment,  and  left  It  in  the  hands 
of  the  carrier.  On  November  28th  the  de- 
fendant wrote  the  plaintiff  as  follows:  "In- 
closed find  checlx  for  $72.67  to  cover  amount 
of  bill  shipped  some  time  ago.  You  did  not 
ship  all  the  goods  I  ordered  and  I  waited  and 
they  did  not  come,  and  in  the  meantime  I 
sold  out  in.  about  two  months  after  I  had 
bought  the  goods  and  they  had  not  been  shli>- 
ped.  I  naturally  supposed  you  did  not  in- 
tend to  ship  them.  In  a  few  days  after  1 
sold  out  I  got  a  bill  for  them.  Consequently 
I  cannot  use  them."    In  this  connectton .  it 
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may  be  stated  that  the  account  for  the  first 
invoice  did  not  mature  until  this  letter  was 
written.  It  appeared  from  the  testimony  of 
the  plaintiff  that  a  portion  of  the  goods  or- 
dered was  carried  in  stock,  but  that  it  was 
necessary  to  import  the  remainder  from 
abroad.  The  portion  in  stodc  was  shipped 
September  5th,  the  portion  imported  Novem- 
ber 6th.  The  plaintiff's  testimony  tended  to 
establish  the  conclusion  that  the  delay  was 
not  unreasonable.  The  defendant,  on  the 
contrary,  showed  tliat  he  was  not  Informed 
that  it  would  be  necessary  to  import  any  of 
the  goods,  and  jury  found  in  favor  of  the 
defendant;  and  counsel  for  the  plaintiff  con- 
cedes that  the  verdict  concludes  the  question 
in  favor  of  the  theory  that  the  delay  was  in 
fact  unreasonable.  The  plaintiff  insists,  how- 
ever, that,  when  the  defendant  became  aware 
'  that  the  shipment  was  being  unreasonably 
delayed,  it  was  his  duty  to  notify  the  plain- 
tiff that  he  would  not  take  the  goods  if  they 
were  shipped  later;  and  that  by  his  having 
remained  silent  he  waived  the  right  to  com- 
plain of  the  delay. 

It  is  unnecessary  for  us  to  determine 
whether  the  contract  originally  was  entire  or 
was  divisible.  The  plaintiff  tendered  a  por- 
tion of  the  goods  as  one  installment,  offering 
to  send  the  remainder  as  another.  The  notice 
written  on  the  first  invoice  indicated  this 
Intention,  and,  ihe  defendant  having  accept- 
ed the  first  installment  under  these  circum- 
stances, the  law  will  thereafter  construe  the 
contract  as  divisible  so  far  as  the  segregate 
portions  of  the  original  order  are  concerned. 
If  the  contract  was,  in  fact,  originally  indi- 
Tisible,  this  mutual  conduct  under  it  made  a 
quasi  novation.  The  separate  shipping  and 
Invoicing  of  a  portion  of  the  goods  at  or  about 
the  date  fixed  for  delivery,  with  the  notice 
that  the  others  would  follow  soon,  accepted 
by  the  buyer,  operated  to  convert  the  trans- 
action into  two  sales,  one  executed,  the  other 
to  be  consummated  by  a  delivery  of  the  re- 
mainder of  the  goods  '"shortly";  that  is  to 
say,  within  a  reasonable  tima  Compare  Civ. 
Code  1895,  §  5155.  Since  the  conduct  of  the 
parties  has  created  two  contracts  where 
formerly  there  waa  but  one,  and  since  the 
defendant  has  paid  for  the  goods  shipped  un- 
der the  first  invoice,  so  much  of  the  trans- 
action as  refers  to  the  first  shipment  may 
t>e  eliminated  from  consideration,  and  our 
attention  may  be  directed  immediately  to  the 
relative  rights  of  the  parties  under  the  con- 
tract arising  from  the  plaintiff's  offer  to  send 
the  second  installment  "shortly"  after  Sep- 
tember 5th,  and  the  agreement  imputed  to 
the  defendant  on  account  of  his  acquiescence 
to  receive  them  on  those  terms.  The  verdict 
of  the  Jury  fixes  the  further  fact  that  the 
plaintiff  did  not  tender  delivery  under  the 
last  contract  within  a  reasonable  time.  We 
may  also  dismiss  from  ccmslderation  the  fact 
that  about  the  1st  of  November  the  defendant 


sold  out  his  business;  for  this  could  be  only 
a  subjective  reason  influencing  the  defendant 
either  to  a  breach  of  his  obligation  under  the 
contract  or  to  an  unvrillingness  to  waive  a 
breach  of  the  opposite  party,  and  as  to  these 
questions  such  reasons  are  wholly  immaterial. 
Thus  isolated  and  stripped,  of  surplusage,  the 
naked  questions  stand:    First,  did  the  failure 
to  ship  the  goods  in  a  reasonable  time  give  the 
defendant  a  right  to  refuse  to  take ;  and  then, 
if  so,  did  he  waive  that  right  by  any  failure 
on  his  part  to  give  notice  to  the  defendant  be- 
fore the  goods  were  tendered  that  he  was  in- 
sisting  that    the   delay   was   unreasonable? 
The  first  question  must  be  answered  in  the 
affirmative.     Benjamin  on  Sales  (7th  Ed.)  § 
688;  Civ.  Code  1805,  §§  3724,  3727.    The  sec- 
ond question  must  be  answered  in  the  nega- 
tive.   Until  the  time  for  delivery  had  become 
unreasonable,  the  buyer  had  the  right  to  ex- 
pect that  the  delivery  would  be  made.    Aft- 
er the  delay  became  unreasonable,  he  had  the 
right  to  assume  that,  since  the  seller  had 
broken  his  contract  in  this  material  respect, 
he  would  not  attempt  to  fulfill  It  at  all.    His 
only  duty,  then,  was  to  do  no  affirmative  act 
whereby   he  .should  waive  the  delay,   such 
as  accepting  the  goods  without  objection.    By 
refusing  the  goods  when  untimely  tendered, 
be  relieved  himself  from  the  imputation  of 
acquiescence;    he   in   the   meantime   having 
done  nothing  to  induce  the  seller  to  believe 
that  a  delayed  delivery  would  be  accepted. 
Of  course,  if  the  seller  had  notified  the  buyer 
that   it  would  be   necessary  to  import  the 
goods,  and  that  the  delay  In  all  probability 
wohld  result,  and  the  buyer  by  failing  to  re- 
ply to  the  letter  or  to  show  his  objection 
had  led  the  seller  to  believe  that  a  belated 
delivery  would  be  accepted,  a  different  prin- 
ciple would  be  applied.    Such  is  the  holding 
in  the  case  of  Inman  v.  Barnum,  115  Ga. 
117,  41  S.  E.  244.    A  homely  illustration  may 
serve  to  make  plainer  the  result  in  this  case. 
I  order  to-day,  it  being  February,  five  tons 
of  coal  to  be  delivered  at  my  residence  at 
once,  and  the  dealer  accepts  the  order.    To- 
morrow he  sends  two  tons,  and  informs  me 
that  he  cannot  send  the  remainder  then,  but 
that  he  will  send  it  soon.    Time  runs  along, 
the  coal  does  not  come,  and,  not  being  special- 
ly inconvenienced,  because  I  can  supply  my- 
self elsewhere  or  for  any  other  reason,  I  make 
no  complaint,  and  in  May,  when  I  have  no 
need  for  the  coal,  the  dealer  sends  it    May  I 
not  reject  it?    Have  I  waived  my  right  to 
reject  it  by  not  notifying  the  dealer  expressly 
that  I  will  not  accept  it  after  an  unreason- 
able delay?     It  is  very  likely  that  the  de- 
fendant in  this  case  would  have  waived  the 
delay  and  have  accepted  the  good^  if  he  had 
remained  in  business;  but  this  was  a  matter 
addressed  purely  to  his  volition.    He  was  not 
legally   liable;   and  the  judgment  is   right 
Judgment  aflSrmed. 
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<3  Qa.  App.  76S) 
mOHABL  BROS.  CO.  t.  DAVIDSON  & 

COLEMAN.    (No.  769.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  ^908.) 

1.  Partnership  —  As  to   Third    Persons'— 
Holding  Out  as  Partnership. 

"When  parties  hold  themselves  out  to  the 
public  as  doms  a  particular  business  in  a  firm 
name,  the  law  will  imply  a  partnership  airree- 
ment  as  to  third  persons  who  contract  with  them 
in  that  firm  name,  whatever  may  be  the  real 
nature  of  their  connection  as  between  them- 
selves." 

iEjd,  Note.— For  cases  in  point,  see  Cent  Dig.- 
vol.  88,  Partnership,  8S  4&-08.] 

2.  Ck)BPORATi0N8  —  Incorporation    and   Or- 
ganization. 

Without  a  charter  there  is  no  corporation, 
and,  without  organization  under  the  charter, 
there  can  be  no  corporate  act,  no  corporate 
property,  no  corporate  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  H  101-103.] 

3.  Partnership— As  to  Third  Persons. 

The  uncontroverted  evidence  proves  part- 
nership existence  and  partnership  hability,  and 
the  verdict  to  the  contrary  is  without  legal  sup- 
port, and  a  new  trial  should  have  been  granted. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin;  J.  HL 
Burch,  Judge. 

Action  by  the  Michael  Bro&  Company 
a^lnst  Davidson  &  Coleman.  Judgment  for 
defendants,  and  plaintifrs  bring  errw.  Re- 
versed. 

Saffold  &  Larsen,  for  plaintiffs  in  error. 
8.  W.  Sturgis  and  Jas.  A.  Thomas,  for  de- 
fendants in  error. 

HILL,  C.  J.  Michael  Bros.  Company  brought 
suit  on  an  open  aqcount  in  the  city  court 
of  Dublin  against  Davidson  &  Coleman,  a 
firm  composed  of  A.  W.  Davidson  and  H. 
C.  Coleman,  Jr.  The  defendants  filed  an 
answer,  in  which  they  set  up  as  a  defense 
that  there  was  nerer  any  such  firm  as  David- 
son &  Coleman  composed  of  A.  W.  Davidson 
and  H.  C.  Coleman,  Jr.,  or  either  of  them, 
and  that  neither  of  them  ever  did  business 
under  such  firm  name ;  but  that  A.  W.  David- 
son and  H.  C.  Coleman,  Jr.,  were  stockhold- 
ers of  a  corporation  under  the  laws  of  Geor- 
gia, and  as  such  bought  the  goods  from  the 
plaintiflta,  and  the  credit  was  extended  by 
the  plaintiffs  to  the  corporation,  and  not  to 
Davidson  &  Coleman  as  a  partnership.  The 
jury  found  a  verdict  for  the  defendants,  and 
the  plaintiffs  made  a  motion  for  a  new  trial, 
based  upon  the  general  grounds  and  several 
special  grounds,  which  was  overruled,  and 
the  plaintiffs  except 

The  evidence  for  the  plaintiffs  is  as  fol- 
lows: The  plaintiffs,  through  an  agent,  sold 
the  bill  of  goods,  the  consideration  of  the 
account  sued,  to  the  defendants  at  their 
place  of  bushiess  in  Dublin  on  June  26,  1906. 
The  goods  were,  in  accordance  with  ^e  or- 
der of  the  purchasers,  shipped  to  them  imme- 
diately. The  defendants  at  the  date  of  the 
sale  were  doing  business  under  the  firm  name 
of  Davidson  &  Col^nan.    When  the  goods 


were  sold,  the  agent  of  the  plaintiffs  was  in- 
troduced to  H.  C.  Coleman  at  their  place  of 
business  by  A.  W.  Davidson,  who  stated  that 
the  firm  was  Davidson  &  Coleman,  and  that 
H.  C.  Coleman  was  a  member  of  the  firm. 
The  goods  were  then  sold  to  the  firm  In  the 
firm  name  of  Davidson  &  Coleman,  and  cred- 
it was  extended  to  the  firm  of  Davidson  ft 
Coleman.  Neither  Davidson  nor  Coleman 
stated  to  the  agent  at  the  date  of  the  sale 
that  their  business  was  incorporated,  or  that 
they  expected  to  incorporate  it;  and  the 
agent  knew  nothing  of  the  existence  or  pro- 
posed creation  of  any  corporation.  Davidson 
testified  that  in  May,  1905,  Coleman  and  him- 
self went  into  business  together;  that  he 
had  a  stock  of  goods  worth  $4,000  or  f5,000. 
and  he  sold  a  half  interest  therein  to  Cole- 
man; that  the  goods  represented  by  the  He-  . 
count  sued  on  were  bought  from  the  plain- 
tiffs for  the  firm  by  a  clerk  of  the  firm; 
ttiat  they  had  paid  the  plaintiffs  for  some  of 
the  goods ;  and  that  the  account  tor  the  bal- 
ance sued  for  was  correct  and  unpaid.  To 
meet  this  evidence  the  defendants  offered  the 
following  testimony:  Both  Davidson  and 
Coleman  testified  that  they  never  formed  a 
partnership,  but  did  business  together  with 
the  understanding  that  they  would  incorpo- 
rate the  business  at  the  earliest  possible 
moment,  and  they  did  so  Incorporate  by  se- 
curing a  charter  on  July  25,  1905,  and  orga- 
nised under  the  corporate  name  of  "Davidson 
Coleman  Mercantile  Company."  They  did 
not  have  the  charter  when  the  goods  sued  for 
were  bought  and  it  was  not  granted  until 
some  time  thereafter.  Neither  remembered 
whether  their  application  for  charter  was 
pendhag  when  they  bought  the  goods,  or  wheth- 
er they  at  that  time  told  the  agent  of  the 
plaintiffs  that  they  Intended  to  apply  for  a 
cha^;ter  and  to  carry  on  the  business  as  a 
corporation.  The  clerk  of  the  defendants 
who  bought  the  bill  of  goods  for  them  stated 
that  he  thought  he  told  the  agent  that  the 
business  was  incorporated,  and  gave  him  the 
name  of  the  corporation.  At  the  time  tbe 
goods  were  bought  the  business  had  not  been 
Incorporated,  and,  "if  I  told  him  that  the 
business  was  then  incorporated,  I  misrepre- 
sented the  facts."  The  application  for  char- 
ter was  first  published  May  80,  1905,  but  the 
charter  was  not  granted  until  July  25,  1905. 
Davidson  testified  that  the  business  in  which 
he  and  Coleman  were  interested  began  about 
May  0, 1909;  that  he  and  Coleman  owned  an 
equal  interest  in  the  goods,  and  shared  equal- 
ly in  the  profits  and  losses ;  and  that  tbe  ex- 
penses of  running  the  business  were  to  be 
paid  from  the  business.  At  the  time  they 
went  into  business,  "It  was  distinctly  under- 
stood that  the  business  would  be  incorporat- 
ed, the  purpose  being  to  avoid  personal  lia- 
bility. The  corporation  was  changed  to 
Davidson  &  Grinstead  Mercantile  Company, 
and  broke." 

There  is  no  material  confiict  in  the  evi- 
dence, and  under  It  a  verdict  should  have 
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been  fonnd  in  faror  of  the  plaintiffs.    It  is 
clearly  shown  that,  at  the  time  the  goods 
were  sold  to  the  defendants,  they  were  hold- 
ing themselves  ont  to  the  public  as  doing 
business  in  the  firm  name  of  Davidson  & 
€k>leman;  that  they  bought  the  goods  in  that 
name,  and  the  credit  was  extended  to  them 
as  a  firm.    Under  their  own  testimony,  the 
defendants  were  in  law  partners,  however 
they  may  have  regarded  their  relation.    They 
owned  all  the  assets,  shared  equally  in  losses 
and  profits,  and  paid  expenses  out  of  the 
business.    There  was  no  charter  granted  at 
the  date  of  the  purchase,  and  none  granted 
until  a  month  afterwards.    There  is  no  evi- 
dence that  the  goods  were  sold  or  credit  giv- 
en to  a  proposed  or  intended  corporation. 
A  corporation  is  not  a  person  in  law  until 
after  the  grant  of  its  charter  (Bartram,  Hen- 
dricks &  Go.  V.  Collins  Mfg.  Co.,  69  Ga.  751) ; 
and,  after  a  charter  is  granted,  it  has  no  au- 
thority to  transact  business  until  legal  orga- 
nization.   Without  charter  and  organization* 
"it  could  do  no  corporate  act,  could  reeeive 
no  corporate  property,  could  Incur  no  corpo- 
rate liability,   and  against  it  no  corporate 
judgment  could  be  legally  rendered."    Rau 
T.  Union  Paper  Mill  Co.,  d5  Ga.  212,  22  S. 
B.  146.    The  utmost  that  can  be  claimed  for 
the  defendants  is  that  they  had  an  understand- 
ing between  themselves  that,  while  they  were 
in  ttLCt  doing  business  as  partners,  they  in- 
tended to  incorporate  the  business,  and  that 
they  did  subsequently  to  the  purchase  of  thjd 
goods  as  partners  become  a  corporation.   This 
understanding  or  intention  was  unknown  to 
the  plaintiffs,  and  could  not  bind  theuL    Civ. 
Code  1895,  8  2650.    "When  parties  hold  them- 
selves out  to  the  public  as  doing  a  particular 
business  in  a  firm  name,  the  law  will  imply 
a  partnership  agreement  as  to  third  persons 
who  contract  with  them  in  that  firm  name, 
whatever  may  be  the  real  nature  of  their 
connection  as  between  themselves.*'   Bamett 
V.  Blackmar,  53  Qa.  98. 

But,  even  if  the  intention  to  incorporate 
had  been  known  to  the  plaintiffs,  it  would 
not  affect  their  rights  against  the  partnership 
and  the  members  thereof,  unless,  in  fact  credit 
was  extended  to  the  intended  corporation; 
and  there  is  no  circumstance  indicating  that 
this  was  the  case.  The  whole  matter  is  in  a 
nutshell.  The  defendants  were  doing  busi- 
ness as  partners  when  they  bought  the  goods 
from  the  plaintiffs,  and  credit  was  extended 
to  them  as  such.  Subsequently  they  incorpo- 
rated "for  the  purpose  of  avoiding  personal 
liability."  The  weakness  of  their  defense  is 
that  they  did  not  become  a  corporation  until 
after  their  liability  as  partners  and  individ- 
uals had  become  fixed.  They  cannot  shift 
this  liability  to  the  shoulders  of  an  insolvent 
corporation  subsequently  created.  Debt  is  a 
shirt  of  Nessus.  When  one  gets  into  it,  it  is 
dlffleult  to  get  it  off.  Courts  will  not  help 
the  debtor  unless  they  can  do  so  without  in- 
justice to  the  creditor. 


Some  of  the  special  exceptions  are  meritori- 
ous; but  the  general  exception  that  this  ver- 
dict is  without  evidence  to  support  it  is  so 
full  of  merit  that  we  content  ourselves  with 
reversing  the  Judgment  refusing  a  new  trial 
on  that  ground. 

Judgment  reversed. 


(8  GCL  App.  773) 
GBORQIA,  P.  &  A.  RY.  CO.  v.  E3LLI0T. 
(No.  951.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  190&) 

1.  CABuncBS  — Dauagbs   to   Fmioht  — Con- 

NICTINO  CaRBIBBS.  ^  .        ,      ^ 

An  action  ex  contractu  may  be  maintained 
against  a  carrier  for  damages  done  a  shipment 
while  in  its  possession,  although  it  received  the 
shipment  from  another  carrier,  unless  it  appears 
that  the  initial  carrier  made  an  express  contract 
to  deliver  at  destination.  . 

FEd.  Note.-~For  cases  in  point,  see  (}ent  Dig. 
VOL  9,  Carriers,  S§  775-803.] 

2.  Samb— Delay  in  Delivebt. 

A  carrier  cannot  Justify  a  delay  in  deliv- 
ery arising  from  a  failure  on  its  part  to  place 
a  solid  car  shipment  where  it  could  be  unloaded 
after  it  arrived  at  destination,  on  the  ground 
that  the  consignee  did  not  tender  the  freight, 
unless  he  was  given  notice  of  the  arrival  of  the 
car  and  was  requested  to  pay  the  freight. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  9,  Carriers,  H  316-821,  347,  415^^6.] 

8.  Justices  of  the  Peace— Jubisdiction. 

A  justice's  court  has  jurisdiction  of  suits 
when  not  more  than  $100  principal  is  claimed 
for  damages  arising  through  physical  injuries  to 
personal  property,  animate  or  inanimate,  wheth- 
er the  action  be  ez  contractu  or  ex  delicto. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  81,  Justices  of  the  Peace,  U  149-156.] 

(Syllabus  by  the  ConrtJ 

BIrror  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  0.  J.  Elliot  against  the  Georgia, 
Florida  &  Alabama  Railway  0)mpany.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

The  plaintiff  brought  an  action  ex  con- 
tractu for  damages  to  a  car  load  of  ice,  ship- 
ped from  Albany,  6a.,  to  Edison,  Ga.  He 
showed  a  bill  of  lading  issued  by  the  Central 
of  (Georgia  Railway  Company  at  Albany  for 
the  shipment  in  good  order,  and  proved  de- 
livery by  the  defendant  company  at  Edison 
in  bad  order.  The  loss  probably  occurred  be- 
cause the  car,  being  received  at  Edison  late 
one  afternoon,  was  not  placed  where  it  could 
be  safely  unloaded  until  about  10  o'clocli  on 
the  next  morning.  There  was  a  verdict  for 
the  plaintiff  and  the  defendant  brings  error, 
making  the  point  that  the  plaintiff  having 
shown  an  express  contract  with  the  Central 
of  (Georgia  Railway  Company,  could  not  sue 
the  defendant  on  an  Implied  contract,  that 
the  plaintiff  should  not  recover  because  he 
did  not  tender  the  freight  prior  to  the  time 
the  car  was  safely  placed  for  delivery,  and 
that  the  Justice's  court  in  which  the  case 
originated  did  not  have  Jurisdiction. 
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Lh  M.  Rambo,  for  plaintiff  in  error. 
&  MlUer,  for  defendant  in  error. 


Smith 


POWBLIi,  J.  (after  stating  tlie  facta  as 
above).  1.  A  common  carrier  may  receive 
goods  for  shipment  to  points  beyond  its  ter- 
minus and  may  contract  to  deliver  at  desti- 
nation, wlilch  is  called  a  ''through"  contract, 
or  to  deliver  to  the  next  connecting  carrier, 
v^hich  is  called  a  "limited"  contract  Al- 
though it  makes  a  through  contract,  it  may 
restrict  its  liability  so  as  to  Include  only 
damages  occurring  pn  its  own  line.  In 
through  contracts  the  connecting  carriers  are 
agents  of  the  initial  carrier,  and,  as  to  dam- 
ages committed  by  them,  no  action  ex  con- 
tractu against  them  will  lie  by  the  shipper, 
though  he  may  maintain  a  suit  ex  delicto. 
Where  the  initial  carrier  contracts  not  to  de- 
liver at  destination  but  only  to  the  next  tar^ 
rier,  each  subsequent  carrier  by  receiving  the 
goods  makes  an  implied  contract  with  the 
shipper,  and  therefore  in  such  cases  the  ship- 
per may  maintain  against  the  carrier  respon- 
sible for  the  loss  a  suit  either  ex  contractu  or 
ex  delicto.  Southern  Ry.  Co.  v.  >Iontag,  1 
Ga«  App.  649,  67  S.  B.  933,  and  cases  cited; 
Btast  Tenn.  Ry.  Co.  v.  Johnson,  85  Ga.  497, 
11  S.  B.  809,  and  cases  cited.  While  it  ap- 
pears ftom  the  record  that  there  was  a  con- 
tract with  the  initial  carrier,  it  does  not  ap- 
pear whether  under  that  contract  the  carrier 
agreed  to  deliver  to  destination  or  only  to 
the  next  carrier.  The  burden  being  on  the 
plaintiff  in  error  to  show  error,  this  court 
will  presume  that  the  contract  was  of  that 
character  necessary  to  uphold  the  Judgment 
complained  of. 

2.  If,  when  the  car  arrived  at  Bdison,  the 
defendant's  agent  had  demanded  the  freight 
of  the  plaintiff,  it  would  have  been  justified 
in  not  placing  the  car  for  delivery  until  the 
freight  was  tendered.  Columbus  So.  Ry.  Co. 
V.  Woolfolk,  94  Ga.  507,  20  S.  B.  119.  How- 
ever, there  is  no  intimation  that  the  plaintiff 
in  this  case  did  not  pay  the  freight  just  as 
soon  as  a  bill  for  it  was  presented  to  him.  It 
is  plain  from  the  record  that  the  delay  in 
delivery  was  not  due  to  any  detention  for 
freight  charges. 

8.  The  action  being  for  damages  done  to 
personal  property,  the  justice's  court  had  ju- 
risdiction whether  the  plaintiff  elected  to  sue 
in  tort  or  in  contract  In  this  case  the  ac- 
tion was  manifestly  ex  contractu. 

Judgment  affirmed. 


(S  Oa.  App.  688) 

GRIGGS  V.  STATE.    (No.  433.) 
(Court  of  Appeals  of  Georgia.     Feb.  24,  190a) 

L  CoNsnTunoNAi.  Law— Validity  of  Stat- 

utes—Pbesumftions. 

Every  act  of  the  Greneral  Assembly  is  pre- 
•umed  to  be  constitntional  until  it  is  declared 
to  be  onoQOstitutional. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Di|( 
voL  10,  Constitutional  Law,  S  46.] 


2.  Same. 

No  court  in  this  state  can  declare  an  act  of 
the  General  AjBsemblv  unconstitutional  nntH  the 
fact  that  such  law  is  repugnant  to  or  at  vari- 
ance with  some  particular  designated  portion  of 
the  Constitution  is  made  plainly  to  appear.  In 
the  absence  of  a  definite  specification  of  the  rea- 
son why  a  legislative  enactment  is  unconstitu- 
tional, without  reference  to  a  specified  portion 
of  that  instrument,  the  general  presumption  that 
the  act  is  constitutional  is  superior  to  the  as- 
sumption that  the  act  is  generally  unconstitu- 
tional. 

[Ed.  Note.->For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  |  46.] 

(Syllabus  by  the  0>urt) 

Error  from  Superior  Court,  Dade  County; 
A.  W.  Fite,  Judge. 

A.  Griggs  was  convicted  of  running  a 
freight  train  on  Sunday,  and  brings  error. 
Reversed. 

See  60  S.  E.  103. 

J.  P.  Jacoway,  for  plaintiff  in  error.  Sam 
P.  Maddox,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
found  guilty  of  running  a  freight  train  on  tlie 
Sabbath  day.  His  case  was  tried  upon  the 
agreed  statement  of  facts  before  the  judge  of 
the  superior  court  The  running  of  the 
freight  train  was  admitted.  The  defendant 
relied  for  his  defense  on  the  exemption  pro- 
vided by  the  amendment  to  section  420  of  the 
Penal  Code  of  1895  passed  In  1899.  Acts  1899, 
p.  88.  The  judge  of  the  superior  court  placed 
his  judgment  finding  the  defendant  guilty 
upon  the  ground  that  the  act  of  1899  was  un- 
constitutional, and  therefore  afforded  Griggs 
no  defense. 

This  court,  by  the  express  terms  of  the 
constitutional  amendment  creating  it,  is  with- 
out jurisdiction  to  pass  upon  the  constitution- 
ality of  legislative  enactments.  While  the 
original  Constitution  declares  it  to  be  the 
duty  of  the  court  to  declare  unconstitutional 
all  legislation  which  Is  in  fact  violative  of 
its  provisions,  still  the  amendment  submitted 
by  the  act  of  1906  (Laws  1906,  p.  24)  and  adopt- 
ed by  the  people  created  an  exception  so  far 
as  the  Court  of  Appeals  is  concerned.  This 
court,  having  certified  the  case  to  the  Su- 
preme Court,  as  provided  by  section  3  of  that 
act  (which  act  amended  section  2  of  article 
6  of  the  Ck>nstitutlon  by  the  addition  of  the 
ninth  paragraph),  and  the  Supreme  Court 
being  unable  to  consider  the  question  of  the 
constitutionality  of  the  act  of  1899,  for  the 
reason  that  such  question  is  held  by  the 
Supreme  Court  not  to  be  properly  presented 
for  its  consideration,  the  case  Is  again  before 
us  for  final  decision.  The  principle  to  which 
the  Supreme  Court  refers  in  its  decision  in 
this  case  has  been  several  times  recognized 
by  this  court,  and  was  not  overlooked  at  the 
time  the  case  was  certified  and  the  question 
submitted;  but,  as  this  court  was  without 
jurisdiction  to  declare  a  law  unoonstitutlonal, 
we  felt  it  to  be  our  duty  to  submit  the  ques* 
tion  to  the  Supreme  Court,  following  the 
well-settled  general  rule  that  an  act  la  to  be 
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presumed  to  be  constitutional  until  it  baa 
been  declared  to  be  unconstitntional.  The 
act  of  1899  must  by  na  be  considered  as  valid 
until  otherwise  declared  by  the  Supreme 
Court  upon  the  proper  presentation  of  the 
question*  Holding  this  act  to  be  presump- 
tively constitutional,  it  affords  an  absolute 
defense  to  the  defendant  in  this  case  under 
the  agreed  statement  of  facts,  and  for  that 
reason  the  lower  court  erred  in  overruling 
the  motion  of  the  defendant  for  a  new  triaL 

The  superior  court  having  Jurisdiction  to 
declare  an  act  unconstitutional,  and  this  court 
having  no  such  Jurisdiction,  and  the  Supreme 
Court  not  having  declared  the  act  to  be  consti- 
tutional, or,  in  other  words»  not  having  decid- 
ed contrary  to  the  Judge  of  the  superior  court, 
we  should  be  inclined  to  affirm  the  Judgment 
in  this  case.  But  the  Supreme  Court,  in  this 
case,  upon  certification  to  it  held  that  the 
question  of  the  constitutionality  of  the  act 
was  not  made  in  the  court  below,  nor  passed 
upon  by  the  trial  Judge.  This  decision  is  con- 
clusive. The  Judgment  of  the  trial  Judge  was 
as  follows:  *'It  is  considered  and  adjudged 
by  the  court  that  the  defendant,  A.  Griggs, 
is  guilty  as  charged,  because  of  the  uncon- 
stitutionality of  the  act  of  1899  (Acts  1899, 
pp.  88,  89),  approved  December  14,  1899 ;  and 
the  court  adjudges  said  act  to  be  unconsti- 
tutional and  adjudges  the  defendant  guilty." 
The  only  logical  effect  of  the  decision  of  the 
Supreme  Court  in  the  present  case  is  to  hold 
that  the  Judge  of  the  superior  court  does  not 
bave  the  power  to  declare  a  legislative  enact- 
ment unconstitutional,  unless  there  is  speci- 
fied some  particular  provision  of  the  funda- 
mental law  which  is  violated;  and  where  an 
act  is  so  held  to  be  unconstitutional,  without 
any  reference  to  the  provision  of  the  Consti- 
tution offended,  an  appellate  court  consider- 
ing the  Judgment  upon  review,  must  In  the 
absence  of  any  specification  or  direction  as 
to  how  and  wherein  and  for  what  reason  the 
act  in  question  is  unconstitutional,  give  su- 
perior weight  to  the  genera]  presumption  to 
which  reference  has  heretofore  been  made. 
In  the  absence  of  any  special  reason  showing 
why  a  specific  legislative  enactment  is  un- 
constitutional, and  unless  it  is  also  shown 
what  particular  provision  of  the  fundamentai 
law  the  act  in  question  violates  or  offends, 
every  law  as  passed  by  the  General  Assembly 
of  this  state  must  be  presumed  to  be  consti- 
tutional.   It  must  be  so  lield  in  this  case. 

Judgment  reversed. 


(3  Ga.  App.  709) 

GEM  KNITTING  MILLS  v.  BMPIRB 

PRINTING  &  BOX  CO.    (No.  542.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

L  Set-Off  and  Countebclaim—Salss— Rem- 
edies OF  Bttybb—Right  to  Recoup— Ques- 
tion FOB  JUBT. 

The  damages  which  can  be  recouped  are 
those  only  which  flow  directly  from  the  Identical 
contract  which  was  breached.  Where  there  is 
evidence  of  several  distinct  contracts  of  sale  be- 
tweoi  the  parties^  a  buyer  who  is  defendant  In 


an  action,  though  damaged  by  delay  in  the  shii>-. 
ment  of  one  purchase,  cannot  recoup  such  dam- 
ages against  the  purchase  price  of  a  second  pur- 
chase obtained  by  means  of  a  distinct  contract. 
If  several  shipments  of  the  same  article,  pur- 
chased under  the  terms  of  a  single  contract,  are 
made,  the  buyer  can  recoup  for  damage  caused 
by  delay  in  any  one  of  the  shipments,  but  the 
question  as  to  whether  the  contract  in  question 
was  an  entire  contract  (within  which  all  of  the 
shipments  were  included),  or  whether  each  or- 
der for  goods  accepted  represented  a  separate 
contract  of  purchase,  is  one  of  fact  for  the  jury. 
(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Set-OfF  and  Counterclaim,  §§  45,  46,  52- 
54.] 

2,  CoNTpAOT»>-AcnoN8  FOB  Bbbach— Defen - 
8ES— Providential  Intervention. 

While  sickness  or  other  providential  cause 
may  excuse  the  breach  of  a  contract,  this  will 
not  be  the  case  if  the  promisor,  by  the  exer- 
cise of  ordinary  care  and  prudence,  could  have 
foreseen  and  avoided  the  results  which  were  aft- 
erwards due   to  providential   intervention. 

[E2d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  |  1412.] 

3.  Sales- Action  fob  Prioe— Pbebumptionb 

AND  BUBDEN  OF  PBOOF. 

In  a  suit  to  recover  the  value  of  articles 
sold  and  delivered  under  a  contract  of  sale, 
where  the  defendant  admits  thef  receipt  of  the 

?;ood8  and  the  correctness  of  the  price,  a  prima 
acie  case  is  made  for  the  plaintiff,  the  burden  is 
shifted,  and  it  devolves  upon  the  defendant  to 
establish  a  plea  of  recoupment  filed  by  him  by 
the  preponderance  of  evidence. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Pike  County; 
BL  J.  Reagan,  Judge. 

Action  by  the  Empire  Printing  &  Box  Ck)m- 
pany  against  the  Gem  Knitting  Mills.  The 
judgment  of  the  superior  court  overruled  a 
certiorari  to  review  the  judgment  In  a  city 
court  for  plaintiff,  and  defendant  brings  er- 
ror.   Aflarmed. 

Wilson,  Bennet  &  Lambdin,  for  plaintiff  in 
error.    E.  A.  Stephens,  for  defendant  In  error. 

RUSSELL,  J.  Tbe  Empire  Printing  & 
Box  Company  sued  the  Gem  Knitting  Mills 
on  an  open  account  for  boxes  furnished.  The 
defendant  admitted  th^t  it  received  the  boxes 
at  the  prices  named.  In  its  answer,  however, 
the  knitting  mills  set  up  as  a  defense  and  as 
matter  of  recoupnient  that  the  boxes  were 
not  delivered  according  to  contract,  and 
that  there  was  unreasonable  delay  in  de- 
livery ;  that,  by  reason  of  this  delay,  it  could 
not  ship  its  goods  from  Its  mills ;  and  that  a 
large  quantity  thereof  deteriorated  in  value 
and  were  damaged.  The  defendant  therefore 
prayed  a  judgment  in  its  favor  against  thie 
plaintifC  for  the  excess  in  amount  of  the  dam- 
ages It  had  suffered  over  and  above  the  plain- 
tiff's account  The  jury  found  against  the  de- 
fendant's pleas,  and  rendered  a  verdict  In 
favor  of  the  plaintiff  for  $331.20,  the  full 
amount  for  which  it  sued.  Thereupon  the 
knitting  mills  sued  out  a  certiorari  to  tbe 
superior  court  of  Pike  county.  The  judge  of 
the  superior  court  overruled  the  certiorari, 
and  exception  is  taken  to  his  judgment.  Va- 
rious assignments  of  error  were  presented  in 
tbe  petition   for  certiorari,  and   several   of 


366 


60  SOUTHBA^STERN  RBPORTSm. 


«fc 


them  would  hare  been  meritDrioaB  if  It  were 
nndlspated  that  a  general  contract  was  made 
for  a  specified  number  of  boxes  and  for  a  cer- 
tain season's  output  of  a  knitting  mill,  as  con- 
tended for  by  plaintiff  in  error,  or  if  the 
evidence  had  demanded  a  finding  that  there 
was  such  general  contract  between  the  par- 
ties. If  it  appeared,  without  contradiction, 
that  such  general  contract  was  entered  into 
between  the  parties,  we  might  hold  that  the 
Judge  of  the  superior  court  erred  in  overrul- 
ing the  certiorari.  The  pivotal  point  in  the 
case,  however,  is  whether  the  contract  for  the 
sale  of  the  boxes  in  question  and  upon  which 
the  suit  was  brought  was  included  in  a  gen- 
eral contract,  or  whether  the  boxes  for  which 
the  suit  was  brought  represented  a  special 
contract  for  the  sale  of  a  particular  lot  of 
boxes.  Upon  examination  of  the  charge 
of  the  Judge  of  the  trial  court  upon  this  sut>- 
Ject,  we  find  that  the  Jury  were  very  clearly 
and  fairly  instructed  upon  this  subject  If 
the  evidence  authorized  the  Jury  to  find 
(without  their  finding  upon  that  subject  being 
in  any  wise  contributed  to  by  any  error  of  the 
court)  that  there  was  no  general  contract,  and 
that  each  particular  order  for  boxes,  ac- 
cepted by  the  plaintiff  and  shipped  by  it  to 
the  defendant,  and  specially  that  the  boxes 
for  the  price  of  which  the  plaintiff  brought  its 
action  was  the  subject  of  a  s^arate  and  dis- 
tinct contract  of  sale,  the  finding  of  the  Jury 
could  not  have  been  otherwise  than  the  ver- 
dict rendered,  for  the  evidence  is  undisputed 
that  the  boxes,  by  reason  of  whose  delay  in 
shipment  the  defendant  had  been  damaged, 
had  been  paid  for,  and,  of  course,  if  the  box- 
es sued  for  in  the  present  case  were  shipped 
under  a  separate  contract  and  the  damages 
did  not  fiow  directly  from  a  breach  of  this 
particular  contract,  there  could  be  no  re- 
coupment in  favor  of  the  defendant.  "Re- 
coupment is  a  right  of  the  defendant  to  have 
a  deduction  from  the  amount  of  the  plain- 
tiff's damages,  for  the  reason  that  the  plain- 
tiff has  not  complied  'with  the  cross-obliga- 
tions or  independent  covenants  arising  under 
the  same  contract"  Section  8756,  Civ.  Code, 
1895.  If  (as  the  Jury  were  authorized  to 
find)  there  were  several  contracts  between  the 
parties,  histead  of  one,  then  the  defendant 
could  only  recoup  for  damages  arishig  from 
the  breach  from  which  its  damages  directly 
flowed.  And  as  it  plainly  appears  from  the 
evidence,  without  contradiction,  that  the  con- 
tract (if  the  Jury  found  that  there  were  dis- 
tinct contracts)  which  the  defendant  claimed 
to  be  breached  had  been  fully  executed  by 
payment  by  the  defendant,  and  was  not  the 
contract  upon  which  the  action  was  based, 
the  verdict  was  right,  and  the  Judgment  of 
the  Judge  of  the  superior  court  In  overruling 
the  certiorari  was  right 

We  cannot  come  to  any  other  conclusion 
than  that  the  Jury  took  this  view  of  the  evi- 
dence, because  the  issue  was  distinctly  and 
with  great  fullness  submitted  to  them  by  the 


Judge  as  one  which  they  must  settle,  whether 
the  contract  of  sale  upon  which  the  plaintiff's 
action  was  predicated  was  part  of  a  general 
contract  for  a  season's  supply  of  boxes,  or ' 
whether  each  order  given  by  the  defendant 
to  the  plaintiff,  and  accepted  and  shipped  by 
it,  was  a  separate  contract  of  sale,  and  the 
evidence  that  the  latter  was  true  was  ample 
to  support  this  instruction  and  their  finding. 
EJspecially  is  this  true  as  to  the  early  corres- 
pondence between  the  parties  (which,  how- 
ever, was  subsequent  to  the  date  on  whidi 
the  defendant  contends  that  a  general  con- 
tract for  a  season's  supply  of  25,(X)0  boxes 
was  made).  The  defendant  contends  that  the 
entire  single  contract  was  made  In  December, 

1903.  The  Jury,  however,  may  have  been  in- 
clined to  prefer  the  testimony  of  the  plain- 
tiff (that  there  was  no  such  c(mtract  and 
that  each  order,  followed  by  acceptance  and 
delivery  of  the  goods,  was  a  separate  and 
distinct  contract  of  sale)  by  such  expressions 
as  the  following,  used  in  the  letter  accom- 
panying the  order  of  defendant  of  date  of 
December  29,  1903:  "Advise  us  when  you  can 
ship,  and  quote  us  prices."  Nor  was  there 
any  claim  that  there  was  a  contract  for  an 
entire  season's  supply  of  boxes  when  the  de- 
fendant replied  to  the  letter  of  the  plaintiff 
of  January  19,  1901,  in  which  the  plaintiff 
acknowledging  the  receipt  of  an  order  dated 
January  ie»  1904,  used  the  following  lan- 
guage: nt  is  very  evident  from  the  orders 
you  are  sending  us  that  you  intend  giving  us 
your  business  in  future  as  our  boxes  no  doubt 
are  pleasing  you.  Such  being  the  case,  we 
are  going  to  take  the  liberty  of  asking  that 
you  give  us  a  statement"  etc.  It  would 
seem  that  in  replying  to  this  letter,  as  the 
defendant  did  by  letter  dated  January  20, 

1904,  attention  should  have  been  called  to  the 
fact  that  a  contract  was  already  existing  be- 
tween the  parties  for  a  season's  supply  of 
boxes.  A  lengthy  correspondence  between 
the  parties  was  put  Ui  evidence,  much  of  it 
relating  to  the  statement  of  the  defendant's 
financial  condition  which  had  been  requested 
by  the  plaintiff,  and  to  the  failure  of  the  de- 
fendant to  meet  its  bills  promptly,  and  in  the 
letter  of  March  3,  1904,  the  defendant  uses 
this  language:  "Ship  these  boxes  as  soon  as 
you  possibly  can,  and  in  ten  days  from  the 
receipt  of  the  goods  you  shall  have  check  for 
all  that  we  owe.  Complete  the  orders  that 
you  ^  have  accepted,  and,  if  you  have  any 
doubt  about  getting  your  money,  you  may 
send  them  with  B/L  attached,  and  then,  if 
you  do  not  want  our  business,  we  will  not 
trouble  you  with  any  of  our  orders."  There 
is  no  intimation  of  any  counterclaim  until 
after  the  receipt  of  the  last  boxes  by  the  de- 
fendant 

We  cannot  say  that  the  Jury  erred  In  recon- 
ciling the  apparent  discrepancy  (due  to  the 
liability  of  the  human  mind  to  forget  and  the 
consequent  unreliability  of  human  recollec- 
tion) by  appealing  to  the  immutabla  record 
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of  tbe  understanding  of  the  parties  as  pre- 
serred  In  their  letters.  The  jary,  too,  may 
have  considered  It  a  drcnmstance  of  some  lip- 
portance  that  only  17,000  boxes  In  all  were 
ever  ordered  by  the  defendant  or  appeared 
to  hare  been  required  by  It,  and  that  no  need 
was  shown  for  the  remainder  of  the  25,000 
boxes,  nor  was  any  demand  for  the  remainder 
of  the  25,000  boxes  ever  made  by  the  defend- 
ant. If,  however,  the  several  ordera  and  shlp- 
mentB  of  boxes  be  treated  as  constituting  only 
one  contract,  we  think  the  verdict  would  still 
be  authorized,  because  the  evidence  Is  undis- 
puted that  the  subsequent  conditions  with 
reference  to  making  a  financial  statement  and 
prompt  payment  were  agreed  to  by  the  knit- 
ting mills.  By  the  consent  of  both  parties 
these  conditions  thus  became  Ingrafted  upon 
the  contract,  and  the  plaintiff  was  authorized 
to  withhold  further  shipments,  as  It  did,  un- 
til a  satisfactory  financial  statement  was  ren- 
dered, and  until  payments  were  made.  Fur- 
thermore, we  do  not  think  that  the  Jury  erred 
In  declining  to  allow  damages  for  the  delay 
In  the  shipment  of  the  boxes  which  were  de- 
layed. If  they  saw  proper  to  do  so.  There  was 
no  evidence  that  the  defendant  company 
could  not  buy  boxes  elsewhere  than  from  the 
plaintiff,  and  tl^at  they  werp  compelled  to 
wait  upon  the  plaintiff  for  the  boxes  to  the 
depreciation  of  their  entire  stock  of  goods 
simply  because  the  plaintiff  had  failed  to 
comply  with  Its  contract  It  was  at  least  the 
duty  of  the  defendant  to  use  reasonable 
means  for  Its  own  protection,  and  also  to  di- 
minish the  damages  due  It  by  plaintiff. 

Having  clearly  pointed  out  to  the  Jury  the 
difference  In  probable  effect  between  a  find- 
ing that  there  was  only  one  contract  of  sale 
between  the  parties  and  a  finding  that  there 
was  more  than  one,  the  court  did  not  err  In 
his  Instructions  as  complained  of  In  the 
fourth,  fifth,  and  sixth  exceptions  contafaied 
In  the  petition  for  certiorari  upon  the  sub- 
ject of  providential  delay.  The  charges  re- 
quested were  properly  presented  In  the  court's 
own  language,  and  the  qualifications  to  the 
requests  and  the  omissions  therefrom  were 
proper.  The  court's  Instructions  upon  this 
subject  are  as  follows :  "If  you  believe  from 
the  evidence  that  there  was  a  specified  time 
fixed  by  the  contract  for  the  delivery  of  the 
goods  In  question,  I  charge  you  that  the 
plaintiff  Is  bound  by  It,  unless  they  were  pre- 
vented by  some  unavoidable  providential 
cause.  If  you  shall  find  from  the  evidence 
that  no  specific  time  was  fixed  by  the  con- 
tract for  the  delivery  of  the  goods,  then  the 
law  should  require  that  they  be  delivered  in 
a  reasonable  time.  What  Is  reasonable  time 
la  a  question  for  the  Jury,  and  which  must 
be  determined  In  the  light  of  all  the  evidence 
and  the  facts  and  surrounding  circumstances. 
What  might  be  reasonable  time  under  one  set 
of  drcnmstances  might  not  be  reasonable 
time  under  other  circumstances.  In  other 
words,  It  Is  for  the  Jury  to  say  what  Is  rea- 
sonable time  under  all  the  evidence  In  the 


case  and  all  the  attendant  drcuinstances 
surrounding  the  parties  at  the  time.  In  de- 
termining this  question,  you  may  consider 
the  question  of  sickness.  If  such  be  shown, 
or  any  unavofdable  circumstance  In  the  case, 
in  making  up  your  mind  as  to  what  was  rea- 
sonable time.  I  charge  you  further  •  •  • 
that  an  Impossibility  of  performance  of  a  con- 
tract cannot  be  urged  as  a  defense  or  an  ex- 
cuse when  the  impossibility  might  have  been 
avoided  by  the  promisor  by  the  exercise  of 
ordinary  care  and  diligence."  We  think  that 
this  Instruction  presented  to  the  Jury  the 
rules  of  tbe  law  applicable  to  the  subject  of 
delay  in  shipment  by  the  vendor  of  articles 
iSold  and  to  be  delivered  to  the  purchaser. 
In  such  a  case  the  seller  is  bound  to  deliver 
in  a  reasonable  time  and  liable  for  the  dam- 
age, if  he  does  not  so  deliver.  What  Is  a  rea- 
sonable time  must  be  determined  by  the  Jury 
according  to  the  facts  and  circumstances  of 
the  particular  case.  The  delay  may  be  ex- 
cused if  it  were  occasioned  by  unavoidable 
providential  cause,  which  rendered  an  earlier 
delivery  impossible,  only  when  the  impossi- 
bility of  delivery  and  consequent  delay  could 
not  have  been  avoided  by  the  exercise  of  or- 
dinary care  and  diligence  on  the  part  of  him 
who  promised  to  deliver. 

Nor  did  the  court  err  as  to  the  burden  of 
proof.  The  defendant,  having  admitted  the 
delivery  to  it  of  all  of  the  boxes  embraced 
In  the  account  upon  wliich  the  suit  was 
brought,  and  that  the  contract  price  was  cor- 
rectly stated,  it  necessarily  devolved  upon 
the  defendant  to  establish  Its  claim  for  dam- 
ages under  the  plea  of  recoupment  by  the  pre- 
ponderance of  evidence.  The  defendant  hav- 
ing admitted  at  the  outset  of  the  case  that 
the  plaintiff  had  delivered  all  of  the  boxes 
which  were  the  subject-matter  of  its  suit, 
and  that  the  price  was  correctly  stated  by  the 
plaintiff  in  Its  petition,  the  court  did  not  err 
in  instructing  the  Jury  as  he  did  that  the 
burden  of  proof  was  upon  the  defendant  to 
satisfy  the  Jury  by  the  preponderance  of  the 
evidence  that  it  had  been  damaged,  and  that 
the  extent  of  the  damage  it  had  suffered 
must  be  likewise  established.  The  defendant 
assumed  this  burden  when  it  admitted  a 
prima  facie  case 

In  our  opinion  the  verdict  was  authorized 
by  the  evidence,  and  no  error  of  such  impor- 
tance as  to  warrant  the  grant  of  a  new  trial 
was  committed  by  the  trial  Judge,  and  conse- 
quently the  Judgment  of  the  Judge  of  the  su- 
perior court  in  dismissing  the  certiorari  must 
be  affirmed. 


(8  Ga.  App.  726) 
WBAVER  V.  WEBB,   GAI/T  ft  KELLOGG. 
(No.  659.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

1.  JunQMBRT  —  GOLLATKRAX.     ATTACK— SCIBl 

Facias  to  Revive. 

In  a  proceeding  bj  scire  facias  to  revive  a 
dormant  judgment,  the  defendant  is  absolutely 
precluded  from  going  behind  the  judgment  and 
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oiferinff  In  defense  tx>  the  scire  facias  any  mat- 
ter which  existed  before  the  rendition  of  -  the 
original  judgment,  and  which  might  have  been 
presented  in  the  former  proceeding.  He  cannot 
defend  by  showing  that  he  was  not  a  member 
of  a  partnership  against  which  a  judgment,  regu- 
lar in  all  other  respects,  has  been  rendered;  nor 
can  he  show  that  he  never  owed  the  plamtifiEs 
anything. 

2.  Baiob  — Void   Jttdghbnt^Skrviob  — Pbb- 

SUliPTION. 

A  judgment  in  personam  rendered  against 
a  defendant  without  notice  to  him  or  an  ap- 
pearance by  him  is  without  jurisdiction,  and  ii 
entirely  void. 

(a)  It  is  a  good  defense  to  a  scire  facias  that 
the  defendant  was  not  served,  and  did  not  in  any 
way  appear  in  the  original  suit. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  30,  Judgment,  %  026.] 

(b)  Where  the  record  of  a  court,  whether  be- 
cause lost  or  otherwise,  is  silent  as  to  service 
and  a  duly  entered  judipient  appears  thereon,  it 
will  be  i)resumed,  until  the  contrary  appears, 
that  service  wa.s  made  on  the  defendant;  but 
the  defendant  himself  is  as  a  general  rule  com- 
petent to  testify  in  rebuttal  of  this  presumption. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  H  937,  940.] 

(Syllabus  by  the  Court) 

VirtoT  from  Sui)erior  Court,  Greene  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Scire  facias  by  Webb,  Gait  &  Kellogg 
against  George  Weaver  to  review  a  judg- 
ment Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Jas.  Davison,  for  plaintiff  In  error.  Park 
ft  Park,  for  defendant  in  error. 

HIIiL,  C.  J.  This  was  a  scire  facias  to 
revive  a  judgment  The  judgment  was  ren- 
dered in  the  county  court  of  Greene  county 
in  1897,  and  is  as  follows:  "Judgment  is 
this  day  rendered  by  the  court  in  favor  of 
said  plaintiffs  against  L.  Crutchfleld  ft  Co. 
and  Levi  Crutchfleld  and  George  Weaver  for 
the  sum  of  $100  principal,  $2.75  interest,  and 
|3  for  costs.  Given  under  my  official  signa- 
ture this  November  22,  1897.  W.  M.  Weav- 
er, County  Judge."  Service  of  the  scire  fa- 
cias was  made  on  Weaver  and  be  thereupon 
came  into  court,  and  pleaded  (1)  that  he 
was  "at  no  time  a  member  of  the  firm  of  L. 
Crutchfleld  ft  Co.,  and  at  no  time  was  he 
ever  indebted  to  plaintiffs  In  fl.  fa.";  (2) 
that  he  "was  never  served  with  a  copy  of  the 
suit  on  which  the  original  judgment  was 
founded,  nor  did  he  waive  service,  nor  did  he 
appear  and  plead,  nor  did  he  know  of  the 
existence  of  such  suit" ;  and  <S)  that  at  the 
time  said  judgmept  was  rendered  he  was  on- 
ly 17  years  of  age.  It  appears  from  the  evi- 
dence that  the  judge  of  the  county  court  who 
presided  in  1897  is  dead,  as  are  also  the  bail- 
iff and  all  the  other  ministerial  officers  of 
the  court,  and  that  all  the  papers  in  the  orig- 
inal suit  antecedeiit  to  the  above  judgment, 
have  been  lost  The  testimony  of  Weaver 
fully  supported  the  aUegations  of  his  plea; 
but  there  were  some  circumstances  tending 
to  discredit  him.  There  was  no  other  evi- 
dence for  either  8id&  The  judge  held:   "The 


Judgment  is  by  a  court  of  record,  and  every 
presumption  Is  to  be  Indulged  In  favor  of  its 
re^larlty.  The  record  in  existence  shows 
ne  defect  upon  Its  face.  It  is  made  to  ap- 
pear that  the  judge  and  ministerial  officers 
are  all  dead.  The  defendant  In  this  proceed- 
ing cannot  collaterally  attack  this  judgment 
against  him  on  the  ground  that  he  was  an 
infant  when  it  was  rendered  and  was  not 
served,  especially  when  supporting  it  by  no 
evidence  save  'bis  own  testimony."  To  his 
order  reviving  the  judgment  the  defendant 
excepted,  and  sued  out  certiorari  to  the  su- 
perior court  A  motion  to  dismiss  was  made 
at  the  hearing  on  the  ground  that  appeal, 
and  not  certiorari,  was  the  proper  remedy  be- 
cause a  mixed  question  of  law  and  fact  was 
Involved  in  the  decision  of  the  county  judge. 
The  judge  of  the  superior  court  overruled 
the  motion  to  dismiss,  and  no  cross-bill  is 
filed.  This  court,  therefore,  takes  it  for 
granted  that  the  judge  of  the  county  court 
based  his  decision  upon  questions  of  law, 
and  did  not  decide  any  question  of  fact 
The  certiorari  was  overruled,  and  Weaver 
except& 

1.  The  defendant  could  not  in  a  scire  facias 
to  revive  a  judgment  raise  the  point  that  he 
was  not  a  member  of  the  partnership  against 
which  the  original  judgment  had  been  ren- 
dered. This  was  an  attempt  to  inquire  into 
the  merits  of  the  judgment.  "On  the  gen- 
eral principle  of  res  adjudlcata  (which  applies 
equally  to  proceedings  by  scire  facias  as  to 
any  other  action  or  suit),  and  on  the  further 
ground  that  this  method  of  reviving  a  judg- 
ment is  merely  a  supplementary  step  in  the 
original  action,  the  defendant  is  absolutely 
precluded  from  going  behind  the  judgment 
and  offering  in  defense  to  the  scire  facias  any 
matter  which  existed  before  the  rendition  of 
the  original  judgment  and  might  have  been 
presented  In  the  former  proceeding.  In  no 
case,  and  under  no  circumstances,  can  the 
merits  of  the  original  judgment  be  Inquired 
Into  by  the  defendant  on  a  writ  to  revive  It" 
1  Black  on  Judgments  (2d  Ed.)  ^  493 ;  Foster 
on  Scire  Facias,  *27;  dv.  Code  1893,  %  5380; 
Wiley  V.  Kelsey,  9  Ga.  117 ;  Camp  v.  Baker, 
40  Ga.  149.  Therefore,  where  he  was  actual- 
ly in  court  and  failed  to  plead  to  the  juris- 
diction of  the  court  in  due  time,  he  cannot 
offer  this  defense  to  a  scire  facias.  Smith 
V.  Baton,  86  Me.  296,  58  Am.  Dec.  74a  Nor 
can  he  show  that  the  notes  which  were  the 
foundation  of  the  original  judgment  wore 
paid  before  the  judgment  was  rendered. 
Camp  V.  Baken  supra.  So,  also,  **in  a  scire 
facias  brought  to  obtain  an  execution  ou  a 
former  judgment  In  ejectment  it  is  Incom- 
petent for  the  defendant  to  controvert  the. 
title  determined  by  such  judgment."  Brad- 
ford V.  Bradford,  6  Ck>nn.  127.  Having  had 
his  day  in  court,  he  must  avail  himself  of  all 
defenses  then  existing,  and  cannot  raise  in  de- 
fense to  a  scire  facias  any  point  which  he 
could  have  raised  then.  McFarland  v.  Irwin, 
8  Johns.  (N.  Y.)  77 ;  PItteburgh,  eta,  By.  Ck>. 
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T.  Marshall,  86  Pa.  187;  Anthony  ▼.  Hum- 
phriea,  9  Ark.  176 ;  Betancourt  v.  Eberlin,  71 
Ala.  481  (4) ;  Vredenburgh  v.  Snyder,  6  Iowa, 
89.  If  Weaver  was  not  a  member  of  the 
imrtnership,  be  should  have  so  pleaded  and 
so  proved  in  the  original  suit  It  Is  too  lata 
for  him  to  complain  on  this  ground  when 
scire  facias  is  brought  to  revive  the  Judgment 

2.  The  defense  that  he  was  not  served  with 
process  in  the  original  suit  did  not  waive 
service,  and  did  not  appear  and  plead  there* 
In,  if  true,  would  make  the  Judgment  an  ab- 
solute nullity  as  to  him  individually.  "It  is 
an  unquestioned  principle  of  natural  Justice 
that  a  man  should  have  notice  of  any  legal 
proceeding  that  may  be  taken  against  him, 
and  a  full  and  fair  opportunity  to  make  his 
defense.  The  law  never  acts  by  stealth.  It 
condemns  no  one  unheard.  ^  *  ^  A  per- 
sonal Judgment  rendered  against  a  defend- 
ant without  notice  to  him,  or  an  appearance 
by  him,  Is  without  Jurisdiction,  and  is  utterly 
and  entirely  void."  I  Black,  Judgts.  %  220; 
Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  Ed.  665; 
Bloom  V.  Burdick,  1  Hill  (N.Y.)  130,  37  Am. 
Dec.  305.  In  proving  that  he  was  not  served, 
the  defendant  is  not  seeking  to  raise  a  de- 
fense which  he  could  have  raised  in  the  orig* 
inal  suit  as  was  held  in  Bell  v.  Williams,  4 
8need  (Tenn.)  196,  because,  if  he  was  not 
served  and  did  not  appear,  be  was  not  in 
court,  and  had  no  opportunity  to  make  any 
defense  whatsoever.  The  Tennessee  court 
suggests  that,  if  he  has  any  remedy  in  such 
a  case.  It  is  in  equity;  but  there  is  little  to 
support  a  doctrine  that  would  drive  the  de- 
fendant into  equity  to  be  relieved  against 
mere  ink  and  paper  which  has  not  the  slight- 
est substance  of  legal  efficacy.  Such  a  Judg« 
ment  being  absolutely  void,  It  may  be  attack- 
ed and  its  invalidity  asserted  whenever  and 
wherever  the  question  is  involved.  Civ.  Code 
1895.  %  6360;  Parish  v.  Parish,  32  Ga.  653; 
Doe  ex  dem.  Johnson  v.  Roe,  48  Ga.  648; 
Ponce  V.  Underwood,  55  Ga.  601  (2);  Rodgers 
V.  Evans,  8  Ga.  143,  62  Am.  Dec.  390;  Spen- 
cer V.  Farrow,  63  Ga.  163;  Yon  v.  Baldwin, 
76  Ga.  769;  Homer  v.  Doe,  1  Ind.  130,  48 
Am.  Dec.  355;  Sbaefer  v.  Gates,  2  B.  Mon. 
(Ky.)  458,  38  Am.  Dec.  164  Therefore  such  a 
Judgment  cannot  be  continued  In  existence  by 
scire  facias  when  It  never  had  any  life.  In 
re  Board,  etc.,  of  Fourth  Drainage  District, 
37  La.  Ann.  916;  1  Black,  Judgts.  %  496.  See, 
also,  Thayer  v.  Tyler,  10  Gray  (Mass.)  164, 
169.  We  conclude,  therefore,  if  Weaver  can 
establish  the  fact  that  the  court  which  as- 
sumed to  render  the  Judgment  against  him 
had  no  Jurisdiction  over  his  person,  he  has 
a  complete  defense  to  the  scire  facias. 

This  brings  us  to  a  consideration  of  the 
method  by  which  the  law  allows  him  to  es- 
tablish this  fact;  and  makes  necessary  an 
investigation  into  the  rules  of  evidence,  and 
especially  the  presumptions  which  the  law 
throws  about  the  acts  of  those  charged  with 
the  administration  of  Justice.  There  is  no 
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doubt  but  that  he  could  take  advantage  of 
any  defect  appearing  on  the  face  of  the  Judg- 
ment or  record  of  the  court,  because,  if  the 
record  Itself  shows  that  the  court  did  not  ac- 
quire Jurisdiction  over  him,  every  presump- 
tion 6>uld  be  indulged  in  its  favor,  and  still 
the  Judgment  would  be  a  nullity.  If,  for  ex- 
ample, the  law  prescribes  that  the  defendant 
shall  be  served  personally,  and  the  return  of 
the  officer  entered  on  the  minutes  of  the  court 
shows  that  the  only  service  perfected  on  him 
was  by  leaving  a  copy  at  his  residence,  the 
fact  of  no  Jurisdiction  is  proved  by  the  rec- 
ord Itself,  and  the  Judgment  is  void.  ,Hobby 
V.  Bunch,  83  Ga.  1  (5),  12,  10  S.  E.  113,  20 
Am.  St  Bep.  301;  Prescott  v.  Bennett,  50 
Ga.  266.  So,  in  the  present  case,  the  defend- 
ant was  a  minor,  and  as  to  him  the  law  re- 
quires personal  service  and  the  appointment  of 
a  guardian  ad  litem.  Civ.  Code  1805,  i  4987 ; 
Maryland  Casualty  Co.  v.  Lanham,  124  Ga. 
859,  53  S.  B.  396.  If  th6  record  were  in  ex- 
istence and  any  of  these  defects  appeared 
thereon.  Weaver  would  have  a  complete  de- 
fense to  the  scire  facias.  See  Rutherford 
V.  Crawford,  63  Ga.  140  (3);  Doe  ex  dem. 
Johnson  v.  Roe,  27  Ga.  555  (2).  But  the  rec- 
ord of  the  court  as  to  service  is  lost,  the  of- 
ficers are  dead,  and  the  only  thing  In  exist- 
ence is  the  Judgment  itself.  In  what  way  can 
Weaver  establish  the  fact  that  he  was  not 
served,  or  that  the  court  had  no  Jurisdiction 
of  his  person?  The  Judge  of  the  county  court, 
in  effect,  held  that  Weaver  himself  was  in- 
competent to  testify  that  he  had  not  been 
served.  We  think  that  in  doing  so  he  com- 
mitted error  for  the  following  reasons:  In 
the  absence  of  proof  to  the  contrary,  It  will 
be  presumed  that  a  Judge  who  renders  a 
Judgment  causes  the  Jurisdictional  facts 
which  authorizes  him  to  render  it  to  appear 
to  him.  The  legal  maxim,  *'0mnla  prse- 
sumuntur  et  solemniter  esse  acta  donee  probe- 
tur  in  contrarium,"  is  perfectly  sound,  and 
is  especially  applicable  to  the  conduct  of  Ju- 
dicial officers.  Broom  on  Legal  Maxims,  723 ; 
Civ.  Code  1895,  i  5150.  This  principle  has 
long  been  settled  as  to  courts  of  general  Juris- 
diction. It  is  well  stated  in  an  early  Indiana 
case  as  follows:  "Where  the  record  discloses 
nothing  on  the  point.  Jurisdiction  of  the  per- 
son and  of  the  subject-matter  will,  the  con- 
trary not  being  proved,  be  presumed  in  cases 
of  domestic  Judgments  of  courts  of  general 
Jarisdiction,  where  they  come  collaterally  in 
question."  Homer  v.  Doe  ex  dem.  State 
Bank,  1  Ind.  130,  48  Am.  Dec.  358.  See,  also, 
Sbaefer  v.  Gates,  2  B.  Mon.  (Ky.)  453,  38  Am. 
Dec.  164;  Bloom  v.  Burdlck,  1  Hill  (N.  Y.) 
130,  37  Am.  Dec  305.  In  the  last  case  cited 
it  Is  held  that  no  presumption  whatever  is 
indulged  in  favor  of  courts  of  Inferior  and 
limited  Jurisdiction,  and  that  those  claiming 
under  the  authority  of  such  a  court  must 
show  the  Jurisdictional  facts,  otherwise  the 
Judgment  is  prima  facie  void.  This  Is  the 
rule  in  this  state.    Rutherford  v.  Crawford. 
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53  Ga.  140  (3),  as  adopted  from  the  common 
law  (Gray  r.  McNeal,  12  Ga.  424  [1],  426); 
but  it  is  not  always  easy  to  determine  in 
which  category  a  particular  court  is  to  be 
placed  within  the  meaning  of  this  rule.  Our 
Supreme  Court  held  in  the  case  of  Grier  ▼• 
McLendon,  7  Ga.  362,  that  the  court  of 
ordinary  Is  a  court  of  limited  jurisdiction,  and 
a  few  years  later,  without  in  the  meantime 
any  change  having  been  made  in  the  Jurisdic- 
tion of  such  courts,  expressly  overruled  the 
earlier  case  and  fixed  the  rule  that  such 
courts  are  to  be  regarded  as  courts  of  genera] 
Jurisdiction.  Perkins  v.  Attaway,  14  Ga.  27 
(9,  80.  See,  also.  Tucker  v.  Harris,  18  Ga. 
1,  7,  58  Am.  Dec.  488,  in  which  Judge  Lump- 
kin says:  '^he  line  of  demarcation  between 
courts  of  general  and  limited  jurisdiction  is 
not  so  definite,  however,  as  is  generally  sup- 
posed. It  is  usual  to  state  what  particular 
courts  fall  within  the  one  class,  and  what 
within  the  other.  But  what  author  has  un- 
dertaken to  mark  with  accuracy  and  precision 
the  boundary  between  the  two?  Bacon  has 
not  nor  has  Blackstone,  nor  any  other  elemen- 
tary writer/'  So  far  as  our  investigations 
have  gone,  it  has  never  been  determined  by 
our  Supreme  Court  upon  which  side  of  this 
shadowy  line  the  county  court  should  fall, 
and  we  do  not  deem  a  determination  of  the 
question  necessary  to  a  decision  of  the  par- 
ticular point  now  before  this  court  In  either 
event,  if  the  record,  whether  lost  or  not,  is 
silent  as  to  service,  and  the  defendant  testifies 
that  he  was  not  served,  the  presumption  of 
fact  that  the  ministerial  ofilcer  made  proper 
service  is  rebutted,  and  it  then  becomes  a 
question  to  be  decided  in  the  light  of  all  the 
competent  testimony  on  the  subject  as  to 
whether  or  not  there  was  service.  McBride 
V.  Bryan,  67  Ga.  584.  We  fail  to  see  why  the 
defendant  himself  was  not  a  competent  wit- 
ness as  to  this  question.  The  old  rule  of  the 
common  law  that  parties  are  incompetent  to 
testify  in  their  own  favor  has  been  universally 
abolished ;  and  in  this  state  the  general  rule 
now  is  that  every  person  is  competent  in  any 
case.  The  exceptions  to  this  rule  are  few,  and 
are  specifically  enumerated ;  the  courts  being 
forbidden  to  make  any  others.  Civ.  Code 
1895,  SS  5269,  5270.  By  none  of  the  exc^>- 
tions  there  enumerated  is  the  defendant  in 
the  case  at  bar  made  incompetent  In  Doe 
V.  Johnson,  27  Ga.  555  (2),  it  is  held:  ''Evi« 
dence  tending  to  prove  that  a  judgment  ren* 
dered  against  an  infant,  which  judgment  was 
offered  and  received  in  evidence,  was  null  and 
void  for  the  want  of  service,  and  for  the  want 
of  a  proper  representative,  and  for  other  rea- 
sons, is  admissible."  See,  also,  American 
Mortgage  v.  Hill,  92  Ga.  297  (1),  304,  18  S. 
E.  425. 

It  follows,  therefore,  that  the  county  judge 
erred  in  holding  that  the  defendant  was  in- 
competent, and  the  judgment  of  the  Superior 
Court  overruling  the  certiorari  is  therefore 
reversed* 


(S  Oa.  App*  "TTn 
LYON  T.  liOUGEE  et  al.    (No.  702L> 
(Court  of  Appeals  of  Georgia.    Feb.  24,  190&) 

DlSlCISSAI/— YOLUNTART— ETFEOT. 

In  a  suit  to  recover  damages  for  breadk  of 
contract,  where  the  terms  of  the  contract  con- 
strued in  connection  with  the  allegations  of  the 
petition  show  no  breach,  the  court  on  demurrer 
properly  dismissed  the  petition. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  T.  J.  Lyon  against  G.  A.  Lougee 
and  others.-  Judgment  for  defendants,  and 
plaintiff  brings  error.   Affirmed. 

Moore  &  Pomeroy,  for  plaintiff  in  error. 
Tye,  Peeples,  Biyan  ft  Jordan,  for  defendant 
In  error. 

HILL,  d  J.  Lyon  brought  suit  to  recover 
damages  for  breach  of  contract  against  Lou- 
gee &  Ziouner,  a  firm  composed  of  Gteorge  A 
Lougee  and  Will  V.  Zimmer,  and  Lougee  & 
Howe,  a  firm  composed  of  G^rge  A.  Lougee 
and  Willis  Howe.  The  petition  alleges,  In  sub- 
stance, that  Lougee  ft  Zhnmer  are  the  pro- 
prietors of  the  New  Kimball  Hotel,  and  that 
Lougee  ft  Howe  were  the  proprietors  of  said 
hotel  in  1904 ;  that  during  the  year  1905  the 
firm  of  Lougee  ft  Howe  was  dissolved,  and  was 
succeeded  by  Lougee  ft  Zinuner,  W.  V.  Zim- 
mer taking  the  place  in  the  firm  formerly  oc- 
cupied by  Willis  Howe.  The  petition  spe- 
cifically alleges  that  the  firm  of  Lougee  ft 
Zimmer  assumed  all  the  obligations  of  the 
firm  of  Lougee  &  Howe  relating  to  the  opera- 
tion of  said  hotel,  including  the  contract  for 
breach  of  which  suit  is  brought  The  con- 
tract under  consideration  is  as  follows :  "At- 
lanta, Ga.  Nov.  15th,  1904.  Messrs.  Lougee 
and  Howe,  Lessees  Kimball  House,  C^ty. — 
(^ntlemen :  Ck)nfirming  our  verbal  agreement 
of  last  evening,  I  beg  to  set  forth  herewith 
my  understanding  with  regard  to  register  con- 
tract. I  agree  to  furnish  you  with  a  sufficient 
number  of  registers  for  the  Kimball  House, 
of  the  same  style,  size,  and  quality  they  are 
using  at  the  present  time,  for  a  period  of 
five  (5)  years,  beginning  May  1,  1905,  free  of 
cost  to  you.  And  for  this  you  allow  me  the 
exclusive  rights  to  all  advertisements  appear- 
ing on  your  registers  for  the  above  stated 
period  of  five  (5)  years.  This  right  is  granted 
without  compensation  to  you,  except  furnish- 
ing you  the  registers  free  of  cost  ♦  •  ♦ 
Very  truly  yours,  J.  L.  Lyon.  Accepted: 
Lougee  and  Howe,  Lessees."  It  is  specifically 
alleged  that  the  firm  of  Lougee  ft  Howe  com- 
plied with  their  contract  until  It  was  succeed- 
ed by  Lougee  ft  Zimmer,  but  that,  when  the 
latter  firm  took  charge  of  said  hotel,  petitioner 
was  notified  verbally  and  in  writing  by  W. 
V.  Zinmier  of  said  firm  that  It  would  not  con- 
tinue to  use  said  registers  after  July  1,  1906, 
and  hot  to  incur  any  expense  in  procuring  ad- 
vertisements for  future  roisters.  It  Is  al- 
leged that  this  refusal  to  receive  and  use  said 
registers  constituted  a  breach  of  the  contract 
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by  which  petitioner  was  damaged  $2,400  as 
set  forth  in  h\a  petition.  Lougee  A  Zlnuner 
and  George  A.  Lougee  demurred  generally  and 
spedally.  The  defendant  Willis  Howe  was 
not  surred,  and  did  not  appear.  On  the  hear- 
ing the  petition  was  voluntarily  dismissed  as 
to  Lougee  ft  Zlmmer,  and  the  court  sustained 
the  general  demurrer  of  Lougee  in  the  follow- 
ing order:  'There  was  no  contract  between 
plaintiff  and  Lougee  &  Zlmmer,  and,  as  I 
construe  the  contract,  there  was  no  breach  of 
it  by  Lougee  ft  Howe,  and,  the  plaintiff  elect- 
ing to  dismiss  as  to  Lougee  ft  Zlmmer,  the 
general  demurrer  Is  sustained,  and  the  case 
dismissed  as  to  Lougee  ft  Howe  with  judg- 
ment against  plaintiff  for  costs."  Plaintiff  ex- 
cepts to  this  Judgment 

By  reference  to  the  allegations  of  the  peti- 
tion, it  will  be  seen  that  the  specific  allega- 
tions as  to  a  breach  of  the  contract  is  the  re- 
fusal of  Lougee  ft  Zlmmer  to  reqeive  and  use 
the  rasters  in  the  Kimball  House  according 
to  the  terms  of  the  contract  made  with  Lougee 
ft  Howe.  It  is  also  specifically  alleged  that 
the  firm  of  Lougee  ft  Zlmmer  assumed  the  ob- 
ligations of  this  contract  when  they  became 
the  proprietors  of  the  hotel  as  the  successors 
of  Lougee  ft  Howe;  and  it  is  alleged  that 
the  defendants,  Lougee  ft  Howe,  did  fully 
comply  with  the  terms  of  the  contract  while 
they  were  the  proprietors  of  the  hotel.  When, 
therefore,  the  petitioner  dismissed  the  petition 
as  to  Lougee  ft  Zlmmer,  such  dismissal  carried 
with  it  the  only  allegation  of  the  breach  of 
the  contract  as  therein  set  forth.  And  the 
judgment  dismissing  the  petition  as  to  Lougee 
ft  Howe  might  well  be  sustained  on  the  ground 
that  the  petition  contained  no  charge  of  the 
breach  of  the  contract  b7  said  defendants. 

Counsel  for  plaintiff  in  error  contends  that 
the  contract  was  broken  by  Lougee  ft  Howe 
when  they  transferred  the  lease  of  the  hotel 
to  Lougee  ft  Zlmmer,  as  this  act  put  it  out 
of  their  power  to  perform  the  contract  This 
Is  not  the  allegation  of  the  breach,  for  it  Is 
expressly  alleged  that  the  refusal  by  Lougee 
ft  Zinmier  to  accept  and  use  the  registers 
constituted  the  breach,  and  this  contention  is 
inconsistent  with  the  allegations  that  Lougee 
ft  Howe  complied  with  the  contract  when 
they  had  charge  of  the  hotel,  and  that  Lougee 
ft  Zlmmer,  when  they  succeeded  them,  as- 
sumed the  obligations  of  the  contract  We 
think  that,  when  Lougee  ft  Howe  ceased  to 
operate  the  Kimball  House,  their  obligations 
under  the  contract  ended. 

Judgment  affirmed. 


(3  Ga.  App.  766) 

BOTHELL  T.  WHITLEY  BROS.    (No.  785.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  190a) 

1.  Wbit  of  Erbob— Assignmsnt  or  Bbbobs^ 
Sufficiency. 
The  assignment  of  error  is  to  a  Judgment 
denjring  a  motion  for  a  new  trial  based  on  the 
general  grounds,  and  is  sufficient  to  reach  the 
Baid  grounds.  The  motion  to  dismiss  is  there- 
fore denied.  Rales  of  Court  of  Appeals,  rule 
8  (57  8.  S.  X). 


2.  Pills  anu  Notbs—Bona  Fine  Pubcbasebs 
— Dkferses  as  Aoainst-Failubz  of  Ck>n- 

SIDERATIOn. 

The  evidence  showing  that  the  plaintifE 
was  the  bona  fide  holder  of  the  acceptances  sued 
on,  and  that  he  had  received  them  before  ma- 
turity and  without  notice  of  any  defect  or  de- 
fense, it  was  error  to  allow  testimony  in  support 
of  a  plea  of  failure  of  consideration.  Civ.  (3ode 
1^05,  «  3694. 

3.  Sams  —  Pbesttmptions    ano    Bubdeiv    of 
Pboof—Bona  Fioe  Holdeb. 

The  holder  of  a  negotiable  instrument  in- 
dorsed in  blank  is  presumed  to  be  such  bona 
fide  and  for  value.  Habersham  v.  Iiehman.  63 
Ga.  880. 

4.  Saux. 

A  verdict  for  the  plaintiff  was  demanded, 
and  a  new  trial  should  nave  been  granted. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Tlfton;  R.  Eve, 
Judge. 

Action  between  C.  Bothell  and  Whitley 
Bros.  From  the  Judgment,  Bothell  brings 
error.    Reversed. 

Fulwood  &  Murray,  for  plaintlfr  in  error. 
W.  J.  Wallace,  for  defendants  in  error. 

HILL^  d  J.     Judgment  reversed. 


(8  Qa.  App.  761) 
BAKER  V.  LANGLET.    (No.  761.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1906.) 

1.  Malicioxts  Pboseodtion— Ihstittttior   ob 
CoRTiNUATion  of  Pbosecdtion. 

In  a  suit  to  recover  damages  for  malicious 
prosecution.  It  is  sufficient  proof  that  a  prose- 
cution was  carried  on  to  show  that  a  warrant 
was  issued,  an  arrest  thereunder  made,  and  a 
commitment  for  trial  had.  Francis  v.  Wood, 
75  Ga.  648:  Swift  v.  Witchard,  108  Ga.  Id3, 
29  S.  E.  762. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
I.  88,  Malicious  Prosecution,  U  8-10.] 

2.  Samk. 

Any  defect  In  the  accusation  in  the  trial 
court,  or  any  waiver  of  such  defects  by  the 
defendant,  could  not  affect  his  right  to  recover 
damages  in  his  suit  for  malicious  prosecution. 

[Ed.  Note.— For  cases  in  point,  see  Out.  Dig. 
vol.  83,  Malicious  Prosecution,  f  9.] 

8.  Same— Want  of  Probable  Cause— Advios 
OF  Prosecuting  Attorney. 

The  advice  of  the  state's  attorney  Is  no 
defense  in  a  suit  for  malicious  prosecution,  un- 
leta  such  advice  is  eiven  after  a  full,  fair,  and 
complete  statement  oy  the  prosecutor  of  all  the 
facts  known  to  him  relating  to  the  offense. 
Hicks  V.  Brantley,  102  Ga.  264,  29  S.  B.  459. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  33,  Malicious  Prosecution,  H  41-^.] 

4.  Saiie. 

There  was  no  material  error  of  law,  and  the 
evidence  fully  supports  the  verdict 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Nashville;  H. 
B.  Peeples,  Judge. 

Action  between  H.  C.  Baker  and  Ben  Lang- 
ley.  From  the  judgment.  Baker  brings  error. 
Affirmed. 

C  C.  Hall  and  Alexander  &  Gsry,  for  plain- 
tiff in  error.  Fulwood  &  Murray  and  Buie 
ft  Knight,  for  defendant  in  error. 

HILL^  a  J.    Judgment  affirmed. 
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(3  Qa.  Aiyp.  766) 

WILLIAMS  T.  MOORE-GAUNT  CO. 

(No.  885.) 

(Court  of  Appeals  of  Georgia.    Feb.  24.  1908.) 

1.  Principal     and     Agent  —  Nature     ow 
Agent's  Obligation. 

The  relationship  of  principal  and  agent,  be- 
ing confidential  and  fiduciary  in  character,  de- 
mands of  the  agent  the  utmost  loyalty  and  good 
faith  to  his  principal.  Any  breach  of  this  good 
faith  whereby  the  principal  sufiTers  any  disad- 
vantage and  the  agent  reaps  any  benefit  Is  a 
fraud  of  such  nature  as  to  preclude  the  agent 
from  taking  or  retaining  the  benefit:  also  from 
claiming  his  commissions. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
Tol.  40,  Principal  and  Agent,  §f  147,  211.] 

2.  CoNTRACTS^— Validity— Fraud— Parol  Ev- 
idence OP. 

Fraud  voids  contracts.  Fraud  sufficient  to 
destroy  the  contract  may  be  shown  by  parol* 
though  the  contract  be  in  writing. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  f  420;  vol.  20,  Evidence,  ff 
2007-2017.] 

3.  Principal  and  Agent^Nature  of  Agent^s 
Obligation. 

A  contract,  no  matter  how  solemnly  ex- 
pressed, obtained  by  an  agent  from  his  princi- 
pal through  a  violation  of  the  loyalty  and  good 
faith  imposed  by  the  confidential  relation,  is 
void,  and,  is  not  enforceable  in  law  or  in  equity. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  %  147.] 

4.  Brokers  —  Compensation  —  CoMifissiONS 
FROM  Both  Parties. 

An  agent  who  secretly  undertakes  to  repre- 
sent both  parties  to  a  transaction  is  not  per- 
mitted to  recover  commissions  from  either  of 
them.  This  rule  applies  to  real  estate  agents  as 
well  as  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  {  49.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  the  Moore-Gaunt  Company 
against  E.  A.  Williams.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Befversed. 

The  Moore-Gaunt  Company,  real  estate 
agents,  sued  Mrs.  Williams  upon  the  follow- 
ing contract:  "I  hereby  accept  the  above 
offer  of  H.  D.  Dnrr  [also  set  out  as  an  exhibit 
to  the  petition]  upon  the  terms  and  condi- 
tions therein  named,  and  guarantee  the  titles 
to  be  perfect,  and  to  deliver  same  free  from 
legal  incumbrance,  to  the  purchaser,  and  to 
pay  Moore-Gaunt  Co.,  for  having  negotiated 
the  above  sale,  a  commission  on  the  gross 
amount,  as  follows,  viz. :  5  per  cent  on  the 
first  two  thousand  dollars,  and  2%  per  cent 
on  the  excess  over  the  first  two  thousand 
dollars.  In  event  the  buyer  fails  to  pay  for 
the  property  as  stipulated  above,  then  the 
amount  paid  Is  forfeited  and  Is  to  be  kept 
by  Moore-Gaunt  Ck>.,  as  part  compensation 
for  services  rendered  bj  them  in  the  trade. 
This  Sept  29th,  190fi.  [Signed]  Mrs.  Eppie 
A.  Williams,  Owner.**  They  alleged  that 
Durr  offered  to  consummate  the  trade,  was 
ready  and  willing  to  purchase  on  the  terms 
named,  but  that  Mrs.  Williams  refused  to 
comply  with  her  contract  to  convey,  and  that 


she  was  therefore  due  them  the  commissions 
specified  in  the  contract  She  offered  the  fol- 
lowing plea,  which  on  demurrer  by  tbei)lain- 
tiff  was  stricken  by  the  court;  "(1)  Defend- 
ant says  that  she  was  the  owner  of  the  resi- 
dence known  as  173  Oak  street,  which  was 
occupied  by  defendant  and  her  minor  chil- 
dren as  a  home.  (2)  On  or  about  the  18th 
day  of  September,  plaintiff,  who  was  un- 
known to  defendant,  called  upon  her  and 
represented  to  her  that  she  ought  to  sell 
her  home;  that  he  was  in  the  real  estate 
business,  and  knew  all  about  real  estate 
matters,  and  could  get  her  a  fancy  price  for 
the  property  if  she  would  just  leave  It  to 
him.  (8)  Defendant's  husband  had  but  re- 
cently died.  She  was  possessed  of  but  little 
means;  was  earning  no  money  from  any 
position,  and  her  minor  children  were  a 
source  of  expense  to  her  in  her  efforts  to  ob- 
tain for  them  support  and  education.  (4) 
Defendant  declined  to  sell  her  home,  stating 
that  it  would  leave  her  and  her  children  with- 
out a  home,  but  plaintiff  strongly  urged  and 
insisted  that  defendant  was  in  debt,  and 
that,  if  she  could  obtain  a  fancy  price  for  her 
home,  she  could  pay  herself  out  of  debt,  and 
have  something  to  live  on.  (5)  Finally,  hav- 
ing no  mature  person  upon  whose  experience 
she  could  rely  for  advice,  and  being  over- 
persuaded  by  the  urgent  insistence  of  plain- 
tiff, she  asked  him  what  price  she  ought  to 
accept  for  the  place,  and  plaintiff  advised 
defendant  that  she  could  not  get  more  than 
$2,5(X)  for  the  property,  and  that  it  was  a 
fancy  price  for  the  place^  and  she  ought  to 
sell  it  at  that  price  without  delay.  In  which 
advice  defendant  finally  acquiesced.  (0)  Sul>- 
sequently  Mr.  H.  D.  Durr,  who  was  unknown 
to  defendant,  called  upon  her,  and  asked 
leave  to  inspect  the  property  with  a  view  to 
its  purchase,  but  defendant  stated  to  him 
that  she  did  not  desire  or  Intend  to  sell  the 
place,  and  the  said  H.  D.  Durr  left,  stating 
that  the  place  was  too  small  for  his  purpose 
anyhow.  In  the  course  of  the  conversation 
defendant  stated  to  the  said  H.  D.  Durr  that 
she  would  under  no  circumstances  sell  the 
place  if  she  had  to  abandon  it  as  a  home,  and 
that  she  would  only  consider  an  offer  on  the 
express  condition  that  she  could  continue  to 
occupy  it  as  a  tenant  (7)  After  this  con- 
versation, plaintiff  again  called  on  defendant, 
urging  her  to  renew  her  offer  of  sale,  and 
stating  that  he  could,  without  difficulty,  in- 
duce the  said  H.  D.  Durr  to  rent  the  place  to 
defendant,  so  that  she  could  still  occupy  it  aB 
a  home  by  paying  rent  to  him.  (8)  Defendant 
in  the  meantime,  having  obtained  reliable  ad- 
vice to  the  effect  that  the  property  was  worth 
much  more  than  the  amount  offered  to  her, 
and  that  the  proposed  plan  of  selling  the 
property  for  $2,S00  and  renting  the  place 
from  the  purchaser  at  the  rate  suggested 
would  result  in  a  great  loss  to  her,  notified 
plaintiff  that  she  would  not  sell  the  place* 
and  that  any  negotiations  looking  to  its  sale 
must  be  declared  off.     (9)  Plaintiff  then  ex* 
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hlbited  to  defendant  a  printed  contract,  which 
appeared  on  its  face  to  have  been  executed 
on  September  29,  ld06,  the  date  on  which 
the  following  transactions  occurred,  which 
contract  appeared  to  have  been  signed  by  H. 
D.  Durr  as  purchaser  of  the  property  referred 
to,  and  alleging  that  the  said  Durr  had  on\ 
that  date  paid  the  plaintiif  the  sum  of  $25  as 
part  payment  to  bind  the  trade.  Said  date, 
however,  being  subsequent  to  the  revocation 
of  defendant's  agreement  to  allow  the  sale 
of  said  place  by  or  through  plalntiflT,  defend- 
ant, therefore,  declined  to  sign  the  attached 
printed  blank,  which  plaintiff  urged  her  to 
sign,  stating  that  she  did  not  desire  or  Intend 
to  sell  her  home.  (10)  Plaintiflt  then  stated 
to  defendant  that  unless  she  signed  the  at- 
tached blank  or  acceptance,  which  was  a  part 
of  the  printed  contract  signed  by  the  said 
H.  D.  Durr,  but  which  had  not  been  signed 
by  defendant,  she  would  lose  her  place,  and 
that  the  said  Durr  would  take  her  into  court, 
and  force  her  to  make  him  a  deed,  because 
said  plaintiff  had  accepted  $25  as  part  of  the 
purchase  price,  and  that,  unless  said  accept- 
ance was  signed,  the  court  would  force  her 
to  make  a  deed  to  the  said  H.  D.  Durr,  and 
that  defendant  would  then,  in  that  event, 
have  to  pay  plaintiff  the  real  estate  commis- 
sions involved  in  tDe  transaction,  but  that, 
if  defendant  would  sign  the  attached  accept- 
ance, it  would  put  her  In  a  position  where 
the  plaintiff  could  get  his  commissions  out 
of  the  said  H.  D.  Durr,  under  plaintiff's  con- 
tract with  Durr,  and  that  the  defendant 
would  thereby  be  relieved  of  any  payment  to 
plaintiff  in  the  way  of  commissions,  and  that 
the  plaintiff  could,  and  would,  satisfy*  the 
said  H.  D.  Durr  by  selling  him  another  piece 
of  property  equally  as  good,  and  the  defend- 
ant could  therefore  retain  her  home  without 
t>eing  involved  in  any  cost  or  expense.  (11) 
Plaintiff  represented  to  the  defendant  that 
he  was  very  familiar  with  all  matters  con- 
nected with  real  estate  trades;  that  he  was 
her  agent  in  the  matter;  that  she  had  no 
experience  in  such  transactions,  and  that  she 
ought  to  rely  upon  his  advice  to  save  her 
property  and  to  avoid  expense  for  commis- 
sions; and  that,  if  she  would  act  on  his  ad- 
vice. Instead  of  asking  the  advice  of  others, 
he  would  save  her  place,  and  be  relieved  of 
any  expense  of  commissions.  (12)  Defendant 
being  a  woman,  and  having  recently  lost  her 
husband,  and  being  distressed  with  the  care 
of  her  small  children,  and  being  in  debt,  and 
being  wholly  inexperienced  in  such  matters, 
all  of  which  facts  were  known  to  plaintiff, 
and  not  then  being  aware  that  plaintiff  was 
in  fact,  acting  in  a  dual  capacity  as  agent, 
also,  for  the  said  H.  D.  Durr,  and  believing 
tliat  plaintiff  was  acting,  as  he  asserted,  in 
her  behalf,  and  for  her  interests  to  save  her 
home,  and  to  relieve  her  from  commissions, 
signed  said  blank  form  of  acceptance  tendered 
by  plaintiff.  (IS)  Defendant  says  that  plain- 
tiff thereupon  partially  performed  his  under- 
taking with  defendant,  and  Induced  the  said 


H.  D.  Durr  not  to  insist  upon  taking  defend- 
ant's property  at  the  low  price  he  had  offer- 
ed, but  to  purchase  other  property  elsewhere, 
and  said  H.  D.  Durr  accordingly  abandoned 
said  contract  of  purchase.  (14)  Nevertheless 
plaintiff  then  demanded  and  still  demands, 
contrary  to  his  promise,  representations,  and 
agreement  with  this  defendant,  that  she  pay 
the  plaintiff  the  amount  of  commissions  that 
would  have  been  due  if  said  contract  of  pur- 
chase had  been  carried  out  between  the  par- 
ties. (15)  Defendant  says  that  said  conduct 
on  the  part  of  plaintiff  was  intended  and 
operated  to  induce  her  to  sign  said  accept- 
ance, under  the  belief  that  it  would  absolve 
defendant  from  liability,  instead  of  operating 
to  create  an  obligation  on  her  part  towards 
defendant,  and  at  the  t^e  when  plaintiff 
knew  that  defendant  had  revoked  any  au- 
thority of  sale,  and  would  not  sell  her  home, 
and  that  there  was  no  consideration  for  said 
contract  set  up  against  defendant  (IG)  De- 
fendant says,  further,  that  sbe  is  not  indebted 
to  plaintiff  in  any  sum  under  said  alleged 
contract  (17)  Plaintiff  was  at  the  time  of 
said  transaction  also  the  agent  of  the  said 
H.  D.  Durr,  and  knew  of  defendant's  revoca- 
tion of  said  offer  of  sale  before  and  at  the 
time  said  alleged  contracts  were  executed, 
and,  even  under  the  terms  of  said  contract 
defendant  is  not  liable  to  plaintiff  in  any 
amount,  although,  for  the  reasons  set  forth, 
defendant  says  that  said  contract  being  with- 
out consideration,  and  being  fraudulently 
procured,  is  illegal,  and  cannot  be  enforced 
against  defendant"  Verdict  being  rendered 
against  the  defendant,  she  brings  error. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Moore  ft  Pomeroy,  for  de- 
fendant in  error. 

POWBLL,  J.  (after  stating  the  facts  as 
above).  1.  The  relationship  of  principal  and 
agent  is  fiduciary  in  character,  and  imposes 
upon  the  parties  the  duties  of  exercising 
toward  each  other  the  utmost  good  faith. 
Cnv.  (^ode  1895,  f  4030.  The  law  implies  as  a 
part  of  the  contract  by  which  every  agency 
"arises  that  the  agent  agrees  to  have  and  ex- 
ercise for  and  toward  his  principal  loyalty 
and  almolute  good  faith,  and  any  breach  of 
this  implied  contract  on  his  part  forfeits  his 
right  to  commissions.   Civ.  0>de  1895,  {  8014 ; 

Gann  v.  Zettler,  3  Ga.  App. ,  60  S.  B.  283; 

Ramspeck  v.  Pattillo,  104  Ga.  772,  80  8.  B. 
962,  42  L.  R.  A.  197,  69  Am.  St  Rep.  197; 
Sessions  v.  Payne,  113  Ga.  965,  39  S.  B.  325. 
If  the  agent  practices  upon  the  principal  any 
deception  (whether  intentional  or  not)  where- 
by the  principal  is  misled  and  damaged  and 
the  agent  would  reap  any  benefit  the  trans- 
action is  fraudulent  and  the  courts  will  not 
allow  the  agent  to  take  or  retain  the  bene- 
fit Hawk  V.  Leverett  71  Ga.  675;  Sims  v. 
Ferrill,  45  Ga.  585;  Civ.  Code  1895,  if  3669. 
4026.  All  sane  men  are  supposed  to  know  the 
law,  but  some  do  not    They  are  likewise  sup- 
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posed  to  be  capable  of  protecting  tbelr  own 
interests  In  the  contracts  they  make,  but 
some  are  not  Hence  those  who  do  not  know 
the  law,  or  who  are  not  capable  of  protecting 
their  own  interests  in  the  making  of  con- 
tracts, are  sometimes  put  to  the  necessity  of 
employing  skilled  agents  in  order  that  they 
may  enjoy  those  advantages  which  the  law 
presumes  are  common  to  all  men,  but  which 
the  law  realizes  they  do  not  always  personally 
possess.  The  very  motive  which  would  lead 
an  ordinary  citizen  to  pay  a  real  estate  agent 
to  represent  him  in  the  sale  of  his  property 
is  a  belief  that  the  agent  can  protect  his 
interests  in  the  transaction  better  than  he 
can  protect  them  himself;  otherwise  there 
would  be  no  aense  in  his  incurring  the  ex- 
pense of  hiring  the  agent  When  the  agent, 
instead  of  using  his  skill  to  remedy  his  prin- 
cipal's Ignorance  of  the  law,  expressly  mis- 
informs him  in  respect  thereto,  and,  instead 
of  furthering  the  client's  interest,  in  opposi- 
tion thereto  furthers  his  own,  the  contract 
of  agency  Is  subverted  flfom  the  very  founda- 
tions; and  to  allow  the  agent  to  reap  any 
advantage  from  such  a  violation  of  his  con- 
tract and  duty  would  be  utterly  antagonistic 
to  every  principle  of  right,  reason,  and  law. 
2.  It  Is  true  that  the  plea  in  this  case  sets 
up  a  state  of  facts  resting  solely  in  parol, 
which  contradicts  the  written  contract  both 
in  terms  and  in  legal  effect  As  a  general 
rule  a  person  signing  an  Instrument  purport- 
ing to  bind  him  to  the  performance  of  obliga- 
tions or  the  payment  of  money  will  not  be 
permitted  to  prove  by  parol  that  no  such  ob- 
ject and  intention  existed  between  the  par- 
ties ;  in  other  words,  to  prove  a  purpose  whol- 
ly at  variance  with  the  plain  tenor  and  im- 
port of  the  writing.  Hirsch  v.  Oliver,  91  Ga. 
554,  660,  18  S.  B.  854.  We  concede  that  un- 
der this  plea  the  defendant  sought  to  do  all 
that,  but  she  sought  to  do  more— not  merely 
to  contradict  the  writing,  but  absolutely  to 
destroy  its  very  existence— for,  if  the  writing 
was  the  result  of  a  fraud,  it  was  not  a  con- 
tract at  all,  but  mere  paper  and  ink  without 
the  slightest  substance  of  legal  efficacy.  Civ. 
Code  1SQ5,  f  8669 ;  Janes  v.  Mercer  University,* 
17  Ga.  615;  Barrie  v.  Miller,  104  Qa.  312,  30 
S.  B.  840,  69  Am.  St  Rep.  171 ;  McCrary  v. 
Pritchard,  119  Ga.  876,  880,  47  S.  E.  341; 
Wood  V.  Cincinnati  Safe  Co.,  96  Ga.  120,  124, 
22  S.  E.  909;  Chapman  v.  Atlanta  Guano 
Co.,  91  Ga.  821,  18  S.  E.  41.  Fraud  is  to  be 
abhorred.  It  vitiates  everything  it  touches; 
and  the  person  guilty  of  it  is  not  to  be  coun- 
tenanced in  any  way  by  the  courts.  We  re- 
state these  venerable  precepts,  not  because 
they  are  in  any  doubt  or  disrepute,  but  be- 
cause the  human  mind  has  sometimes  the 
fault  of  being  distracted  from  the  obvious 
by  being  too  attentive  to  the  special,  of  some- 
times overlooking  irrefragable  principles  by 
concentrating  notice  too  strongly  on  physical 
precedents,  which,  though  trustworthy  upon 
their  particular  facts,  in  no  wise  vary  the 


general  proposition,  but  only  distinguish  it 
the  more  clearly,  as  exceptions  emphasize  a 
rule. 

a  In  this  case,  according  to  the  plea,  the 
defendant,  relying,  as  she  had  a  right  to  do, 
upon  the  representations  of  her  agent,  and 
not  upon  her  skill  and  judgment  or  knowl- 
edge of  the  law,  was  misinformed  both  as  to 
the  actual  facts  as  they  existed  and  am  to 
the  legal  purpose  and  tenor  of  the  paper  she 
signed.  Not  only  that,  but  the  signing  itself 
was  procured  by  a  false  representation  to  her 
that  she  was  already  legally  bound  to  con- 
vey the  property,  and  that,  if  she  did  not  en- 
ter the  proposed  plan,  she  would  lose  her 
home.  Now,  as  between  parties  sustaining 
no  confidential  relations,  it  is  not  every  mis- 
representation of  the  law  or  of  the  legal  effect 
of  the  paper,  or  of  the  status  of  things  pres- 
ent, or  future,  that  will  constitute  fraud. 
There,  presumptively  the  party  contracting 
knows  the  law,  knows  his  rights,  has  the  dis- 
cretion and  ability  to  investigate  the  facts 
for  himself,  and  cannot  justify  a  gross  fail- 
ure to  exercise  his  own  faculties  and  facili- 
ties to  the  protection  of  his  own  interesta. 
In  such  cases  the  law  will  not  let  the  maktf 
of  the  contract  set  up  as  fraud  the  fact  that 
his  own  negligence  and  inattention  to  the 
matters  In  hand  have  caused  him  to  be  over- 
reached ;  and  will,  therefore,  not  permit  him 
to  say  that  the  writing  he  has  voluntarily 
signed  as  the  solemn  embodiment  of  his  con- 
tract does  not  speak  the  truth.  Bostwi<^  v. 
Duncan,  60  Ga.  884;  Jossey  v.  Railway  Co.» 
109  Ga.  446,  84  S.  E.  664;  Walton  Guano  Co. 
V.  Q>pelan,  112  Ga.  319,  87  S.  E.  411,  52  Lu 
R.  A.  268,  and  citations;  Maxwell  v.  Willing- 
ham,  101  Ga.  55,  28  S.  E.  672.  In  these  cases 
the  law  considers  the  hardship  on  the  maker 
the  result,  not  of  fraud,  but  of  his  own  negli- 
gence. But  it  is  not  negligent  for  one  to 
rely  upon  the  fidelity  and  loyalty  of  another 
whom  he  has  hired  to  be  faithful  and  loyaL 
The  existence  of  confidential  or  fiduciary  re- 
lations between  the  parties  excuses  that  vigi- 
lance which  the  law  would  otherwise  demand* 
A  breach  of  this  confidence,  a  violation  of  the 
implied  contract  for  utmost  good  faith,  la  in 
law  a  fraud.  Kellam  v.  Allen  (sub  nom. 
Roe  V.  Doe)  81  Ga.  544;  Granniss  v.  Bates^ 
55  Ga.  148,  150.  A  typical  application  of  this 
principle  is  found  in  the  case  of  Hawk  v. 
Leverett,  71  Ga.  675.  The  headnote  thore 
states  the  proposition  involved  thus:  ''If  a 
vendor  of  land  acted  iqpon  the  advice  of  her 
agent  or  friend  and  confidential  adviser,  and 
accordingly  made  to  the  vendee  a  deed,  in- 
stead of  a  bond  for  titles,  and  took  notes  for 
the  deferred  payments  of  purchase  money, 
believing,  under  the  advice  given,  that  the 
land  would  always  be  subject  for  the  pur- 
chase money,  and  the  agent  or  friend  there- 
after bought  the  land  from  the  original  ven- 
dee, equity  will  relieve  the  vendor  against  the 
eflTect  of  the  deed,  and  subject  the  land  to 
the  payment  of  the  purchase  money,  although 
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no  frftudalent  soggestion  or  practice  may 
haT«  been  used  to  Induce  the  making  of  the 
deed."  In  other  words,  the  court,  in  effect, 
held  that  because  the  agent  misinformed  his 
principal  as  to  the  law  goyeming  the  transact 
tion,  even  though  at  that  time  the  agent  may 
have  believed  his  advice  to  be  correct,  the 
true  legal  tenor  and  effect  of  the  written 
contract  would  be  disregarded,  and  the  prin- 
cipal would,  as  against  the  agent  who  was 
about  to  reap  an  adrautage  from  the  bad 
advice  given,  be  entitled  to  every  right 
which  she  would  have  had,  if  the  legal  effect 
of  the  writing  had  been  as  the  agent  repre- 
sented it  would  be.  In  Sims  v.  Ferrlll,  45  Ga. 
585,  the  fiduciary,  by  misrepresenting  to  the 
woman  who  had  imposed  trust  in  him  that 
the  title  to  her  land  was  not  perfect,  secured 
a  contract  advantageous  to  himself.  The 
court  promptly  set  it  aside. 

In  the  case  at  bar  the  dejtnurrer  to  the  plea 
admits  that  the  relation  of  principal  and 
agent,  a  relation  which  the  law  declares  to 
be  confidentia],  existed  between  the  parties; 
that  the  defendant  was  inexperienced  in  busi- 
ness, was  a  person  of  small  means,  and  was 
suffering  the  distresses  of  being  recently  left 
widowed  with  minor  children  dependent  up- 
on her;  that  the  plaintiff  called  upon  her, 
and,  assuring  her  of  his  skill  and  experience 
in  selling  property,  advised  her  to  sell  her 
home  at  a  price  less  than  its  real  value,  tell- 
ing her  that  this  would  be  a  fancy  price ;  aft- 
erwards he  further  deceived  her  by  telling 
her  that  Durr,  by  reason^  of  the  fact  that  he 
had  deposited  with  the  agent  $25  and-  had 
signed  a  contract  to  take  the  property,  could 
take  her  into  court  and  force  her  to  make 
a  deed  to  her  home,  which  she  did  not  wish 
to  sell  at  all  unless  she  could  make  a  satis- 
factory arrangement  as  to  leasing  It  back, 
and  that,  in  addition  to  having  to  deed  away 
her  home,  she  would  be  liable  for  real  estate 
commissions,  but  that,  if  she  would  sign  the 
contract  presented  (the  one  which  is  the  basis 
of  the  present  suit),  he  could  save  her  home 
for  her,  could  induce  Durr  to  take  another 
piece  of  property,  and  could  thus  save  her 
all  expense  as  to  commissions.  Through  these 
and  other  impositions  upon  her  confidence 
and  Inexperience  he  procured  the  contract 
This  sets  up  such  fraud  as  to  vitiate  the  con- 
tract and  such  a  breach  of  duty  as  to  deprive 
the  agent  of  conunissions.  Any  of  the  mis- 
representations as  to  the  value  of  the  proper- 
ty, as  to  Durr's  power  to  force  her  to  make 
a  deed,  as  to  the  agent's  power  to  hold  her 
to  commissions  after  she  had  forbidden  him 
to  sell;  as  to  Durr's  situation  and  attitude 
toward  the  matter,  as  to  the  purpose  and  ef- 
fect of  the  written  contract  Itself,  separately 
or  collectively,  amount  in  law  to  fraud  and  to 
such  a  breach  of  the  contract  of  agency  as  to 
prevent  a  recovery  of  commissions. 

4.  The  plea  further  alleges  that  unknown 
to  her  the  plaintiff  was  acting  also  as  agent 
for  Durr  in  the  very  transaction  upon  which 
the  suit  is  based.    This  allegation  alone  Is 


of  such  defensive  value  as  to  make  the  strik- 
ing of  the  plea  error.  The  existence  of  an 
undisclosed  duality  of  agency  is  always  a 
good  defense  to  a  claim  for  commissions, 
whether  the  contract  to  pay  the  same  be  In 
writing  or  not  Gann  v.  ZettXer,  3  Ga.  App. 
— ,  00  S.  E.  2S3,  and  citations.  Real  estate 
agents  stand  in  relation  to  their  principals 
somewhat  as  attorneys  at  law  do  to  their 
clients.  A  high  degree  of  honesty  is  to  be 
expected  of  them;  and  the  law  will  not  coun- 
tenance any  breach  of  fidelity.  Their  prin- 
cipals are  entitled  not  only  to  an  absence  of 
deceit  or  misrepresentation,  but  also  to  the 
fullest  and  fairest  disclosure  of  all  things  af- 
fecting their  rights  In  the  subject-matter  of 
the  dealings. 

If  Mrs.  Williams  can  prove  the  allegations 
of  her  plea,  the  plaintiff  is  not  entitled  to  re- 
cover. Therefore  the  court  erred  in  strik- 
ing it  and  in  not  permitting  proof  in  its  sup- 
port 

Judgment  reversed. 


(8  Oa.  App.  732) 

OAROI/INA  LOCUST  FIN  ft  MICA  00.  v. 

CHATTANOOGA  MACHINERY  CO. 

(No.  683.) 

(Court  of  Appeals  of  Georgia.     Feb.  24,  1908.) 

1.  Writ  of  Ebbok— Exceptions— Necessttt. 

Where  no  exceptions  pendente  lite  are  filed 
to  a  judgment  allowing  an  amendment  to  at- 
tachment proceedings,  or  to  a  judgment  over- 
ruling a  motion  to  dismiss  attachment  proceed- 
ing In  part  or  in  whole,  or  to  a  judgment  sus- 
taining a  demurrer  to  the  answer,  and  no  ex- 
ceptions to  these  rulings  are  timely  and  specific- 
ally made  in  ^he  final  bill  of  exceptions,  this 
court  will  not  consider  assignments  of  error  on 
these  grounds  contained  in  the  motion  for  a 
new  tnal  under  a  general  assignment  of  error 
in  overruling  the  motion.  Gillis  v.  Powell,  129 
Ga.  403,  58  S.  EX  1052;  Lang  v.  Yearwood, 
127  Ga.  155,  56  S.  B.  305:  Bullock  v.  Cordele, 
114  Ga.  627,  40  S.  B.  734;  Kelly  v.  Strouse. 
116  Ga.  874,  43  8.  E.  280  (6) ;  Lowery  v.  Idle- 
son,  117  Ga.  778,  45  S.  B.  51. 

2.  Same  —  Assignment   of    EJbbobs  —  Suffi- 

CIENCT. 

An  assignment  that  the  court  erred  in  "al- 
lowing the  interrogatories  of  plaintiff's  witnesses 
read  over  the  objection  of  counsel  for  movant, 
the  same  being  objected  to  in  writing,  on  the 
ground  that  it  nowhere  appeared  that  said  in- 
terr(»atories  were  legally  received  into  court,"  is 
insufficient  (a)  because  it  is  not  stated  in  the 
assignment,  and  does  not  appear  frpm  the  record, 
what  interrogatories  were  referred  to,  nor  who 
the  witnesses  were,  nor  what  their  testimony 
was;  (b)  because  the  fn^unds  of  objection  to 
the  reception  of  the  interrogatories  are  not 
stated ;  (c)  because  it  does  not  appear  that  notice 
of  the  objections  to  the  interrogatories  were 
given  to  the  opposite  party  as  required  by  sec- 
tion 5314  of  the  Civil  Code  of  1895 ;  (d)  the  as- 
signment does  not  i)oint  out  any  error  in  the 
ruling  of  the  court  in  admitting  the  interroga- 
tories, or  show  how  the  interrogatories  were  ma- 
terial, or  how  their  admission  hurt  the  movant 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3010.] 

3.  Bills  and  Notes— Actions— PBESXTMpnoRi 

AND   BUBDEN   OF  PROOF— OWNEBSHXF. 

The  payee  of  a  note  who  is  in  possession 
of  it  is  presumed  to  own  it,  although  his  in- 
dorsement thereon  may  not  be  canceled.  He 
may  sue  upon  the  note,  and  his  title  to  it  can- 
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not  be  Inquired  into,  nnless  It  be  necessary  for 
the  protection  of  the  defendant  or  to  let  in  the 
defense  which  he  seeks  to  make.  Civ.  Code  1895. 
I  SGdS:  Bomar  t.  Equitable  Mortgage  Ck>.,  Ill 
Ga.  14d,  36  S.  E.  601. 

[Ed.  Note.~For  cases  in  point,  see  Gent  Dig. 
vol.  7,  Bills  and  Notes,  §  1826.] 

4.  Sams— Sufficiency  of  Evidence. 

All  the  defenses  set  up  except  the  general 
issue  having  been  stricken  by  the  court  on  de- 
murrer, the  verdict  was  demanded  when  the 
notes  sued  on  were  introduced  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  «  1826.] 

(Syllabus  by  the  Court.) 

Error  from  'Superior  Court,  Rabun  County ; 
J.  J.  Klmsey,^  Judge. 

Three  suits  by  the  Chattanooga  Machinery 
Company  against  the  Carolina  Locust  Pin  & 
Mica  Company,  commenced  in  a  justice's 
court  The  suits  were  appealed  to  the  su- 
perior court  and  tried  together,  and,  from 
a  judgment  for  plaintiff  in  each  case,  defend- 
ant brings  error.    Affirmed. 

The  Chattanooga'  Machinery  Company 
brought  three  suits  against  the  Carolina  Lo- 
cust Pin  &  Mica  Company  in  a  justice's  court. 
The  proceedings  began  by  attachments,  and 
were  based  on  three  promissory  notes  made 
by  the  defendant  and  payable  to  the  order  of 
plaintiff.  The  defendant  replevied  the  prop- 
erty and  appeared  in  the  justice  court  and 
filed  sworn  answers.  The  cases  were  appeal- 
ed to  the  superior  court,  and,  when  called,  a 
written  agreement  was  made  to  try  them  to- 
gether. On  the  trial  the  plaintiff  reduced  its 
pleadings  to  writing  by  filing  in  each  case 
a  declaration  amending  the  attachment  pro- 
ceedings, and  attaching  to  the' declaration  a 
copy  of  the  note  sued  on.  The  amendment  to 
the  attachment  proceedings  was  objected  to 
by  the  defendant,  but  was  allowed  by  the 
court,  and  for  various  reasons  the  defendant 
made  a  motion  to  dismiss  the  attachment 
proceedings  in  part  and  in  toto,  and  tliis  mo- 
tion was  overruled  on  February  26,  1907. 
No  exceptions  pendente  lite  were  filed  by 
the  defendant  On  demurrer  to  the  de- 
fendant's answer  the  court  struck  so  much 
^  of  the  answer  as  set  up  special  matters  of 
defense,  leaving  only  the  general  issue.  No 
exceptions  pendente  lite  to  this  judgment 
were  filed.  A  verdict  was  rendered  for  the 
plaintiff  in  each  case,  and  judgment  was 
entered  accordingly.  Three  motions  for  new 
trial  were  duly  made,  and  an  agreement  was 
entered  Into  by  which  one  motion  and  one 
brief  of  evidence,  would  be  perfected,  and 
the  other  two  motions  should  abide  the  final 
result  in  the  Court  of  Appeals. 

The  original  motion  for  new  trial  contained 
only  the  general  grounds  that  the  verdict 
was  contrary  to  law,  evidence,  etc.,  and  on 
June  7,  1907,  an  amendment  adding  other 
grounds  was  presented  to  the  court  The 
grounds  thus  added,  except  the  twelfth  and 
thirteenth,  referred  entirely  to  the  action  of 
the  court  in  refusing  to  dismiss  the  attach- 
ment proceedings,  in  allowing  certain  amend- 


ments to  the  attachment  proceedings,  and 
in  sustaining  a  demurrer  to  all  of  the  defend- 
ant's pleas,  except  the  general  issue.  The 
twelfth  ground  is  as  follows:  ''Because  the 
court  erred  in  allowing  the  Interrogatories  of 
plaintiff's  witnesses  read  over  the  objection 
of  counsel  for  movant;  the  same  being  ob- 
jected to  on  the  ground  that  it  nowhere  ap- 
peared that  said  interrogatories  were  legally 
received  Into  court"  The  thirteenth  ground 
is  as  follows:  "Because  the  court  erred  in 
allowing  in  evidence  the  note  dated  July  21, 
1902,  due  October  1,  1902,  over  objection  of 
counsel  for  movant,  on  the  ground  that  same 
had  been  transferred  to  other  parties,  and 
the  title  to  which  was  not  In  plaintiff."  This 
note  appears  to  have  been  indorsed  by  the 
payee,  and  tl)e  indorsement  was  not  canceled. 
The  motion  for  new  trial  was  overruled  June 
13,  1907,  and  a  final  bill  of  exceptions  as- 
signing error  on  the  judgment  overruling  the 
motion  was  certified  by  the  court  July  9th, 
1907. 

J.  R.  Grant,  J.  C.  Edwards,  and  McMillan 
&  Erwin,  for  plaintiff  in  error.  W.  S.  Paris 
and  H.  H.  Dean,  for  defendant  in  error. 

HILL,  a  J.    Judgment  affirmed. 


(S  Oa.  App.  I6i) 
BUSBY  T.  MARSHALL.    (No.  889.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  190a) 

Pleading — Special  Demurrer— Assumpsit. 

The  petition  was  sufficiently  de^nite  to 
withstand  the  special  demurrers.  Reasonable 
definiteness  and  certaintv  in  pleading  is  all  that 
should  be  required;  and  factitious  demands  by 
special  demurrer  should  not  be  encouraged. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Pleading,  {  39.] 

(Syllabus  by  the  Ck>urt) 

Error  from  CJIty  (Dourt  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  A.  W.  Busby  against  C.  M.  Mar- 
shall. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  Dean 
&  Dean,  for  defendant  in  error. 

POWELL,  J.  The  plaintiff  brought  a  pre- 
vious suit  against  the  defendant  on  this  same 
cause  of  action,  and,  special  demurrers  hav- 
ing been  sustained,  the  Judgment  was  affirm- 
ed by  the  Supreme  Court  See  Busby  v. 
Marshall,  125  Ga.  645,  54  S.  B.  646.  In  su- 
ing over,  the  plaintiff  remedied  the  defect 
upon  which  the  Supreme  C}ourt  seems  to  have 
based  its  judgment  However,  special  de- 
murrers were  filed  to  the  new  suit,  and  sua 
talned.  We  think  the  petition  is  sufficiently 
definite  to  withstand  the  objections  made. 
Reasonable  definiteness  and  certainty  in 
pleading  is  all  that  Is  required;  and  facti- 
tious demands  by  special  demurrer  should  not 
be  encouraged.  Indeed,  it  Is  the  opinion  of 
the  members  of  this  court  that  this  **critlc" 
not  of  the  old  school,  but  of  recent  times— 
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special  demarrei^-has  lately  been  glTcn 
much  greater  recognition  In  our  courts  than 
his  importance  or  his  usefulness  has  ever 
deserved. 

As  to  the  demurrers  on  the  ground  that 
the  time  when  the  different  items  of  repairs 
were  made  Is  not  stated  with  sufficient  pre- 
cision, see  Hicks  v.  Hamilton,  3  Ga.  App. 

,  50  S.  E.  831;   Bland  v.  Strange,  52  Ga. 

M.  The  twelfth  paragraph  Is  as  follows: 
**Durlng  the  fall  of  1901,  In  making  a  settle- 
ment for  rent,  by  mistake,  the  defendant  re- 
ceived from  plaintiff  700  pounds  of  lint  cot- 
ton more  than  was  due  him  for  which  de- 
fendant agreed  to  pay  plaintiff,  which  he  has 
never  done,  which  said  lint  cotton  was  worth 
the  sum  of  $70.**  The  demurrer  to  this  par- 
agraph Is  as  follows:  "Paragraph  12  does 
not  state  when  and  where  defendant  received 
the  lint  cotton  therein  referred  to,  nor  does 
he  state  how  or  In  what  way  said  alleged 
mistake  occurred."  There  Is  a  vice  In  this 
paragraph  of  the  petition,  but  the  demurrer 
does  not  reach  it  The  plaintiff  does  not 
claim  liability  against  the  defendant  Imme- 
diately on  account  of  the  mistake,  but  alleg- 
es a  direct  promise  to  pay  for  the  750  pounds 
of  cotton.  .  No  date'  is  alleged  as  to  when 
this  promise  to  pay  was  made,  or  If,  out  of 
liberality  of  construction,  the  pleading  Is  to 
be  accorded  the  Intendment  that  the  prom- 
ise to  pay  was  also  made  In  1001,  the  cause 
of  action  as  to  this  would  be  barred  by  the 
statute  of  limitations ;  for  the  allegations  of 
the  petition  as  to  the  maturity  of  the  other 
debts  sued  for  do  not  Include  this  transac- 
tion. 

However,  the  demurrer  does  not  reach  this* 
and  therefore  the  judgment  Is  reversed. 


(Z  Ga.  Api>.  714) 

PENDLETON  BROS.  v.  ATLANTIC  LUM- 
BER CO.    (No.  593.) 
(Court  of  Appeals  of  Georgia.    Feb.  24,  1908.) 

1.  Tbiai/— NoNStnT^RioHT  TO  Grant. 

It  is  error  to  frant  a  nonsuit  if  a  verdict 
would  be  authorizedf  for  any  amount  of  a  plain- 
tiff** demand,  where  the  nature  of  the  facts 
proved  corresponds  with  the  case  laid  in  the 
petition.  A  nonsuit  should  not  be  awarded, 
even  though  evidence  be  Introduced  in  behalf  of 
the  plaintiff  which  is  vague  and  contradictory 
if  a  recovery  for  an^  amount,  no  matter  how 
small,  mav  be  authorized  by  any  reasonable  in- 
ference which  may  be  drawn  by  the  jury  from 
any  of  the  testimony.  The  grant  of  a  nonsuit 
is  a  matter  of  law.  The  grant  of  a  new  trial  is 
discretionary.  A  nonsuit  should  not  be  granted 
if  a  plaintiff  has  proved  his  case  as  laid,  even 
though  in  the  same  case  a  new  trial  might  very 
properly  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  4e,  Trial,  f§  338-340. 

2.  Shipping  —  Demurrage  —  Liabiutt  or 
Chabterbb  —  Statutory  Provisions— Con- 
struction OP  Charter  Party. 

<a)  Under  the  provisions  of  section  4  of  the 
act  of  Congress  approved  February  13,  1893  (27 
Stat.  445,  c.  105  [U.  S.  Comp.  St  1901.  p. 
2947]),  the  master  of  a  vessel  engaged  by  char- 
ter partv  for  the  transportation  of  a  cargo  of 
lumber  Is  not  authorized  to  refuse  to  sign  bills 
of  lading  for  the  consignor  because  a  claim  for 


demurrage  claimed  to  be  due  Us  vessel  Is  not 
paid. 

(b)  Consequently  a  clalxu  for  demurrage  for 
delay  in  clearing  a  port  caused  by  the  efforts 
of  the  master  of  the  ship  to  collect  another 
claim  for  demurrage,  even  though  the  latter  be 
just,  is  not  chargeable  to  the  charterers  nor 
collectible  by  law. 

(c)  A  recovery  of  the  stipulated  demurrage 
upon  this  ground  of  the  plaintifls'  petition  is 
precluded  in  this  case  by  t£e  terms  of  the  char- 
ter party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Shipping,  §  587.] 

(Syllabus  by  the  Ck>urt) 

Error  from  City  Court  of  Brunswick;  A. 
D.  Oale,  Judge. 

Action  by  Pendleton  Bros,  against  the  At- 
lantic Lumber  Company.  Judgment^ for  de- 
fendant, and  plaintiffs  bring  error.  Re- 
versed. 

Ernest  Dart,  for  plaintiffs  In  error.  Crovatt 
ft  Whitfield,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiffs  In  error 
brought  a  petition  in  the  city  court  of  Bruns- 
wick, claiming  that  the  Atlantic  Lumber  (com- 
pany Is  indebted  to  them  for  the  breach  of  a 
charter  party  or  contract  of  shipment  made 
and  entered  Into  between  the  plaintiffs  and 
the  Atlantic  Lumber  Company.  In  the  first 
place  the  suit  sought  to  recover  a  certain  sum 
stipulated  In  the  charter  party,  the  stipulated 
damages  for  delay  In  loading  the  vessel, 
whereby  the  loading  was  not  completed  with- 
in the  time  allowed  and  limited  by  the  chart- 
er party  (It  being  alleged  that  the  delay  was 
due  to  the  fault  of  the  defendant,  and  that 
such  delay  amounted  to  three'  and  one-half 
days),  the  Indebtedness  thereby  amounting,  at 
$40  per  day  (the  sum  stipulated  In  the  chart- 
er party),  to  $140.  The  plaintiff  also  claim- 
ed that  a  second  item  of  $480  was  due  It  by 
the  defendant  by  reason  of  a  breach  of  the 
charter  party,  in  that,  after  the  loading  was 
completed,  the  vessel  was  detained  for  a  pe- 
riod of  12  days  (at  $40  a  day)  by  the  failure 
of  the  defendant  to  clear  the  vessel.  The 
plaintiff  alleges  that  the  first  Item  Is  due  to 
the  failure  of  the  defendant,  the  Atlantic 
Lumber  Company,  to  furnish  the  cargo  to 
the  vessel  within  the  time  allowed  alongside 
and  within  reach  of  the  vessel*s  tackle.  The 
demurrage  due  under  the  second  Item,  as  con- 
tended for  by  the  plaintiff,  was  caused  by 
the  refusal  of  the  defendant  to  allow  the  mas- 
ter of  the  vessel  to  sign  bills  of  lading  with  its 
first  claim  for  the  first  Item,  above  mentioned, 
entered  upon  the  bills  of  lading,  and  clear  the 
vessel  from  the  customhouse  upon  bills  of 
lading  thus  noted,  with  the  claim  for  de- 
murrage. At  the  conclusion  of  the  plaintiffs' 
testimony,  the  Judge  of  the  city  court  grant- 
ed a  nonsuit  and  dismissed  the  plaintiffs' 
action,  and  exception  is  taken  to  this  Judg- 
ment 

Upon  review  of  the  evidence,  we  are  sat- 
isfied that  the  court  erred  in  this  ruling. 
There  was  evidence  In  behalf  of  the  plaintiffs 
which  would   have  authorized  a  finding  In 
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their  favor.  Neither  the  fact  that  there  was 
evidence  coming  from  a  witness  introduced 
by  the  plaintUte,  which  would  have  author- 
ized a  finding  for  the  defendant  as  to  the 
first  item  of  demurrage,  which  was  the  basis 
of  the  plaintiffs*  suit,  nor  the  fact  that  the 
second  item  of  $480,  claimed  by  the  plaintiffs, 
is  not  recoverable  by  law,  would  authorize 
a  judgment  of  nonsuit  The  plaintiffs  had 
proved  their  claim  as  laid,  and  thereby  had 
escaped  liability  for  nonsuit,  even  though  they 
might  not  be  entitled  to  a  verdict,  under  prop- 
er Instructions  by  the  court,  or  even  if,  after 
the  jury  should  have  rendered  a  verdict  in 
their  favor,  it  would  be  proper  for  the  court 
to  grant  a  new  trial.  Where  there  is  sufDcient 
evidenqp  to  prove  the  plaintiffs'  case  as  laid, 
it  is  error  to  grant  a  nonsuit  Helvingston 
V.  Macon  €k>unty,  103  Ga.  107,  29  S.  B.  596; 
Kelly  V.  Strouse,  116  Qa.  898,  43  S.  B.  280; 
Savannah,  Florida  &  Western  Ry.  Go.  v. 
Ladson,  114  Ga.  762,  40  S.  B.  699.  And  a 
plaintiff  who  has  introduced  evidence  enough 
to  sustain  a  recovery  for  some  amount,  though 
not  the  full  amount  claimed,  should  not  be 
nonsuited.  Phllpot  v.  Chattanooga,  Rome  & 
So.  R  Oo.,  114  Ga.  295,  40  S.  B.  266 ;  How- 
ard V.  Dayton  Ck>al  Co.,  94  Ga.  416,  20  S.  B. 
336;  Bloom  v.  Amerlcus  Grocery  Co.,  116 
Ga.  784,  43  S.  B.  54.  A  partial  nonsuit  is  un- 
known to  the  law. 

In  our  view  of  the  case  the  plaintiffs  were 
not  entitled  to  recover  the  second  item  of 
liquidated  damages  claimed  for  demurrage, 
but  may,  if  the  jury  should  see  proper  to 
believe  certain  testimony  Introduced  by  the 
plaintiffs,  be  entitled  to  a  verdict  for  the 
first  Item  of  $140.  If  the  second  Item  had 
been  the  only  cause  of  the  action,  the  court 
would  have  been  justified  in  granting  a  non- 
suit but,  for  the  reason  just  above  stated,  the 
court  erred  in  not  submitting  the  case  to  the 
jury  and  allowing  them  to  construe  the  testi- 
mony adduced  upon  the  first  item  of  demur- 
rage, for  which  the  plaintiffs  claimed  the  sum 
of  $40  per  day  under  the  contract 

1.  The  charter  party,^  a  copy  of  which  was 
admitted  in  evidence  without  objection,  is  as 
follows: 

"This  charter  party,  made  and  concluded 
upon  in  the  city  of  New  York  this  29th  day 
of  May,  in  the  year  one  thousand  nine  hun- 
dred and  five,  between  Pendleton  Bros.,  agents 
of  the  brig  'Jennie  Hulbert'  of  New  York,  of 
the  burden  of  419  tons  or  thereabouts,  now 
lying  in  the  harbor  of  New  York,  of  the  first 
part  and  the  Atlantic  Lumber  Company,  of 
the  second  part  witnesseth:  That  the  said 
party  of  the  first  part  agrees  on  the*  freighting 
and  chartering  of  the  whole  of  said  vessel 
(with  the  exception  of  the  cabin,  and  neces- 
sary room  for  the  crew  and  stowing  of  pro- 
visions, sails  and  cables),  or  sufficient  room 
for  the  cargo  hereinafter  mentioned,  unto  the 
said  party  of  the  second  part  for  a  voyage 
from  the  port  of  Brunswick,  Ga.,  to  Cardenas, 
Cuba,  on  the  following  condition  and  terms: 
Tlie  said  vessel  shall  be  tight,  staunch,  strong, 


and  in  every  way  fitted  for  such  a  voyage, 
and  receive  on  board  during  the  voyage  the 
merchandise  hereinafter  mentioned,  and  no 
goods  or  merchandise  shall  be  laden  on  board 
otherwise  than  from  the  said  party  of  the 
second  part  or  their  agent,  without  consent 
expressed  In  writing,  and  no  lumber  to  be 
cut  The  said  party  of  the  second  part  doth 
engage  to  provide  and  furnish  to  the  said 
vessel  a  full  and  complete  cargo,  under  and 
upon  deck,  of  resawed  pine  lumber  or  boards, 
but  not  exceeding  325  M.  feet  Charterers 
have  privilege  of  shipping  three  spars,  each 
not  over  75  feet  long,  freight  to  be  $10.00  each, 
and  saibe  to  be  loaded  by  charterers  free  of 
expense  to  vessel.  The  said  party  of  the  sec- 
ond party  agree  to  pay  the  said  party  of  the 
first  part  or  agent  for  the  charter  of  freight 
of  said  vessel  as  follows:  ^^J50  per  thousand 
superficial  feet  board  measure  delivered, 
freight  payable  upon  proper  delivery  of  cargo 
at  port  of  discharge,  in  United  States  cur- 
rency or  its  equivalent  without  discount  or 
conmiission.  Vessel's  draft  not  to  exceed 
fifteen  feet  when  loaded.  It  is  agreed  tliat 
thirty  thousand  feet  per  running  lay  day, 
Sundays  and  legal  holidays  excepted,  shall  be 
allowed  for  loading  th^  vessel,  commencing 
from  the  time  the  vessel  is  ready  to  receive 
cargo  and  the  captain  reports  himself  so  pre- 
pared, and  cargo  to  be  rec^ved  at  port  of 
discharge  as  fast  as  the  master  can  deliver 
same  in  suitable  hours  and  weather  not  ex- 
ceeding thirty  thousand  per  day.  And  for 
each  and  every  day's  detention  by  default  of 
the  party  of  the  second  part,  or  their  agent 
forty  dollars  United  States  currency  per  day, 
day  by  day,  shall  be  paid  by  the  party  of  the 
second  part  or  their  agent  to  the  party  of 
the  first  part  or  its  agent  The  cargo  or 
cargoes  to  be  received  and  delivered  alongside 
within  reach  of  vessel's  tackles.  Vessel  to 
employ  charterer's  stevedore  for  loading  pro- 
vided that  rate  is  not  higher  than  that  charg- 
ed by  other  responsible  stevedores.  Vessel  to 
haul  to  wharf  or  anchorage  designated  by 
<diarterers  or  their  agents  to  load  and  dis- 
charge, who  have  privilege  of  moving  her  aft- 
erwards by  paying  additional  towage.  Cap- 
tain to  sign  bills  of  lading  as  required  by 
charterers,  without  prejudice  to  this  charter 
party,  but  at  not  less  than  chartered  rates. 
It  Is  understood  that  this  ve^l  Is  now  at 
New  York,  and  shall  proceed  with  all  possible 
dispatch  in  ballast  to  enter  upon  this  charts. 
The  act  of  God,  restraints  of  rulers,  and 
princes,  public  enemies,  fire,  fiood,  draughts, 
strikes,  combinations,  or  any  extraordinary 
occurrence  beyond  control  of  either  party, 
and  all  and  every  other  dangers,  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of 
whatsoever  nature  or  kind,  during  said  voy- 
age, always  mutually  excepted.  A  commis- 
sion of  five  per  cent  upon  the  gross  amount 
of  this  charter  and  demurrage  is  due  and 
payable  to  James  B.  Ward  &  Co.  upon  the 
signing  hereof,  vessel  lost  or  not  lost,  chartef 
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^MDceled  or  uncanceled.  To  the  trae  and 
falthfiil  performance  of  this  charter  we,  the 
eaid  parties,  do  here  bind  ourselves,  oor 
heirs,  exeeators,  administrators  and  assigns, 
each  to  the  other  In  the  penal  sum  of  the 
-estimated  amonnt  of  charter.  In  Witness 
whereof  we  hereunto  set  our  hands  the  day 
and  year  first  above  written.  [Signed  by  the 
fMirties.]" 

"New  York,  N.  Y.,  July  6,  1905.  It  Is 
a^n^eed  that  in  consideration  of  charterers 
furnishing  a  full  and  complete  cargo.  In 
which  there  Is  to  be  100  M.  feet  of  kiln  dried 
iioards,  that  vessel  agrees  to  take  all  lumber 
in  excess  of  325  M.  feet,  at  the  rate  of  $6.50 
per  M.  feet,  all  other  conditions  of  charter 
party  to  remain  as  stated.  [Signed]  Pendle- 
ton Bros.**     , 

The  charter  party  afforded  the  evidence 
that  the  plaintiff  would  be  entitled  to  $40  a 
day  for  eva:y  day's  detention  caused  by  the 
fault  of  the  Atlantic  Lumber  Company  or  its 
agent,  and  that  the  cargo  of  lumber  was  to  be 
delivered  alongside  within  reach  of  the  ves- 
sel's tackles,  and  that  dO.OOO  feet  per  run- 
ning lay  day  was  allowed  for  Joading  the 
vessel.  Capt  Donald  Wright  who  was  the 
master  of  the  brig,  testified  in  accordance 
with  the  allegations  of  the  petition  that  the 
Atlantic  Lumber  Company  owed  Pendleton 
Bros.  $020  for  demurrage  while  loading,  and 
for  detention  of  the  brig  after  loading  by  not 
clearing  from  the  customhouse  the  cargo  ship- 
ped by  them.  He  testified  that  the  vessel 
was  not  loaded  and  dispatched  according  to 
the  terms  of  the  diarter  party.  He  assign- 
ed the  delay  of  the  vessel,  so  far  as  the  load- 
ing was  concerned,  to  the  delay  of  the  ship- 
pers in  delivering  the  lumber  to  the  vessel, 
and  also  moving  her  to  different  loading 
berths,  and  not  having  a  berth  clear  for  the 
brig.  He  testified  that  he  began  loading  on 
the  morning  of  the  1st  of  July,  and  finished 
at  8:30  a.  m.  July  20th,  and  that  the  amount  of 
the  cargo  was  842,203  superficial  feet,  includ- 
ing the  measurement  of  the  spar.  There  were 
three  Sundays  and  one  legal  holiday,  July  4th, 
between  the  day  when  the  loading  began 
and  when  it  was  completed,  which  were  de- 
ducted as  was  also  a  portion  of  July  20th,  on 
which  day  the  work  was  finished.  This  left 
15  days  consumed  in  loading  the  vessel.  Ac- 
cording to  the  contract,  at  the  rate  of  30,000 
feet  of  lumber  per  day,  the  vessel  should  have 
been  loaded  in  11%  days.  The  witness  fur- 
ther testified  that  the  3%  days'  demurrage, 
amounting  to  $140,  was  due,  because  the  brig 
should  have  been  loaded  in  that  much  less 
time  than  she  was  loaded,  and  that  it  was 
the  shipper's  fault  that  she  was  not  so  load- 
ed* because  the  charterers  did  not  deliver  the 
brig's  cargo  in  time  within  reach  of  her 
tackle.  He  testified  that,  while  at  some  times 
the  cargo  was  delivered  alongside  the  vessel 
and  within  reach  of  her  tackle,  "several  times 
the  stevedore's  men  had  to  go  and  bring  the 
lumber  from  away  off,"  and  the  stevedore  had 


to  supply  extra  men  at  times  for  the  purpose 
of  bringing  the  lumber  within  reach  of  the 
vessel's  tackle,  which  was  but  20  feet  from 
the  ship's  side ;  the  tackle  not  reaching  fm> 
ther  than  that  distance.  He  testified  that 
there  was  no  providential  hindrance  which 
materially  delayed  the  loading  of  the  ship's 
cargo;  that  such  showers  as  fell  were  of 
brief  duration  and  the  men  could  have  start- 
ed to  work  as  soon  as  they  were  over  if 
enough  lumber  had  been  there  to  keep  the 
men  at  work  steadily;  that  the  brig  was 
moved  twice,  and  that  at  the  Atlantic  Lumber 
Company's  docks  the  brig  had  such  a  bad 
berth  that  it  was  impossible  to  get  into  a 
berth  without  moving  certain  schooners,  and 
this  occasioned  unnecessary  delay.  We  think 
this  testimony  certainly  allowed  the  plaintiff 
to  go  to  the  Jury  on  the  claim  for  demurrage 
for  delay  in  loading  caused  by  the  defend- 
ants ;  and,  if  the  jury  believed  the  testimony 
of  the  witness  Wright  to  be  the  truth,  the 
plaintiff  would  be  entitled  to  a  judgment  for 
the  $140  demurrage  claimed  in  the  first  Item 
of  the  plaintiff's  suit,  or  such  lesser  amount 
as  the  Jury  might  find  to  be  proportioned  to 
the  time  lost  in  loading.  The  case  is  not  al- 
tered because  the  plaintiff  introduced  another 
witness  whose  testimony  is  vague  and  uncer- 
tain or  because  the  testimony  of  this  second 
witness  is  contradictory  of  the  testimony  de- 
livered by  the  witness  Wright  It  is  for  the 
jury  to  determine  which  of  the  two  witnesses 
is  entitled  to  preference,  where  there  is  con- 
flict or  contradiction,  and  it  was  not  the  prov- 
ince of  the  judge  to  pass  upon  the  credibil- 
ity of  either  witness.  The  fact  that  the  tes- 
timony of  the  witness  Jackson  (whose  testi- 
mony should  be  construed  most  strongly 
against  the  plaintiffa  who  introduced  him) 
would  authorize  a  verdict  for  the  defendant 
does  not  alter  the  case.  The  comparative 
credibility  of  the  witnesses  is  still  an  issue  of 
fact  For  this  reason,  we  think  the  court 
erred  in  granting  a  nonsuit 

As  we  have  already  held,  the  court  would 
not  have  erred  in  awarding  a  nonsuit  if  the  • 
plaintiffs'  case  had  depended  entirely  upon 
the  demurrage  claimed  for  delay  after  the 
cargo  was  loaded.  The  plaintiffs  are  not  en- 
titled  to  recover  upon  this  item  of  alleged 
indebtedness  arising  from  a  breach  of  the 
contract  The  plaintiffs'  claim  is  that  they 
are  entitled  to  $480  for  12  days'  delay  caused 
by  the  defendant  after  the  ship's  cargo  was 
loaded  and  the  brig  was  ready  to  clear  the 
port  of  Brunswick.  The  law  requires  that 
the  shipper's  manifest  be  delivered  to  the 
customhouse  authorities  before  the  shipper 
clears  and  leaves  the  port;  otherwise,  the 
vessel  cannot  clear.  While  there  may  be  dis- 
pute as  to  other  facts  in  the  case,  it  appears 
to  be  undisputed  that  the  only  reason  why 
the  charterers  refused  to  give  the  shipper's 
manifest  to  the  master  of  the  ship  was  be- 
cause the  master  would  not  sign  a  bill  of 
lading  unless  they  either  paid  the  $140  de- 
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murrage  claimed,  or  Indorsed  on  the  bill  of 
lading  the  amount  of  demurrage  claimed  to 
be  dne  the  yess^.  Gapt  Wright,  testifying 
upon  this  subject,  said:  "There  were  12 
days*  delay  on  account  of  the  shippers  not 
clearing  the  cargo  from  the  customhouse,  and 
refusing  to  pay  the  demurrage  already  due. 
I  offered  to  sign  bills  of  lading  under  pro- 
test, or  to  have  inserted  In  the  bill  of  lading 
the  amount  claimed  by  me  to  be  dne  the  ves- 
sel, to  which  the  shippers  would  not  agree, 
and  they  refused  to  deliver  the  shipper's 
manifest  to  the  customhouse,  although  re- 
peatedly asked  by  me  to  do  so.  My  vessel 
finally  cleared  the  port  of  Brunswick,  and 
sailed  away  on  the  2d  of  August  I  did  not 
leave  before  because  of  the  action  of  the  ship- 
pers up  to  the  time  of  clearing  from  the  cus- 
tomhouse. ^  ^  ^  I  demanded  my  ship- 
per's manifest,  and  the  shippers  refused  to 
give  it  to  me  because  I  would  not  sign  a 
bill  of  lading  to  suit  the  shippers,  without 
them  either  paying  the  demurrage  due  or  In- 
dorsing on  the  bill  of  lading  the  amount 
claimed  by  tiie  vessel.*'  This  action  of  the 
captain  of  the  vessel  was  wholly  unwarrant- 
ed, and  the  consequent  delay  was  not  due  to 
the  shippers,  but  to  the  alter  ego  of  the 
owners  of  the  vessel.  The  charter  party  re- 
quired the  master  of  the  vessel  to  sign  bills 
of  lading  as  required  by  the  charterers  with- 
out prejudice  to  the  charter  party,  and,  when 
he  refused  to  sign  such  bills  of  lading,  he 
violated  the  charter  party,  and  the  defend- 
ant properly  refused  to  deliver  the  manifest 
This  violation  of  the  terms  of  the  charter 
party  Is  enough  of  Itself  to  defeat  any  recov- 
ery on  the  second  Item  of  the  plaintiffs'  claim 
which  depended  upon  the  12  days'  delay  after 
the  vessel  was  loaded.  But  if  the  charter 
party  had  been  silent  as  to  this  stipulation, 
it  would  still  have  been  the  duty  of  the  mas- 
ter to  sign  and  deliver  the  bills  of  lading 
without  the  notation  or  entry  thereon  re- 
quired by  him  as  a  condition  precedent  to 
signing  the  bills. 

•  '  Section  4  of  the  act  of  Congress  of  Feb- 
ruary 13,  1893  (27  Stat  445,  c  106  [U.  S. 
Comp.  St  1901,  p.  2947]),  entitled  **An  act 
referring  to  navigation  of  ressels,  bills  of 
lading  and  to  certain  obligations,  duties  and 
rights  in  connection  with  carriage  of  prop- 
erty," known  as  "the  Harter  Act"  provides 
"that  it  shall  be  the  duty  of  the  owner  or 
owners,  master  or  agent  of  any  vessel  trans- 
porting merchandise  or  property  from  or  be- 
tween ports  of  the  United  States  and  for- 
eign ports,  to  issue  to  shippers  of  any  law- 
ful merchandise  a  bill  of  lading  or  ship- 
ping document,  stating,  among  other  things, 
the  marks  necessary  for  identification,  num- 
ber of  packages  or  quantity,  stating  whether 
it  be  carrier's  or  shipper's  weight,  and  appar- 
ent order  or  condition  of  such  merchandise 
or  property  delivered  to  and  received  by  the 
owner,  master  or  agent  of  the  vessel  toe 
transportation,  and  such  document  shall  be 


prima  facie  evidence  of  the  receipt  of  the 
merchandise  therein  described."  This  sectloii 
does  not  apply  to  live  animals,  and  does  not 
modify  or  repeal  sections  4281,  1482,  and 
4283  of  the  Revised  Statutes  of  the  United 
States  [U.  S.  Comp.  St  1901,  pp.  2942,  1034, 
2943],  bnt  is  controlling  in  its  application  to 
a  cargo  of  lumber,  which  is  the  subject  of 
shipment  in  this  case.  The  duties  of  a  mas- 
ter in  such  cases  have  several  times  been  de- 
fined by  the  federal  courts,  and  it  has  uni- 
formly been  held  that  the  duty  of  the  mas- 
ter or  owner  of  the  vessel  to  furnish  a  bill 
of  lading  is  imperative,  and  not  subject  to 
conditions  or  counterclaims.  In  Three  Hun- 
dred Ninety-Three  Tons  of  Guano,  Fed.  Cas. 
No.  14,011,  23  Fed.  Cas.  1167,  the  exact 
point  was  raised,  and  it  was  held  that  the 
master  was  not  Justified  in  refusing  to  sign 
bills  of  lading,  and  for  that  reason  the  own- 
ers could  not  claim  demurrage,  during  the 
time  of  such  refusal.  In  that  case  the  bark 
Nicaragua  was  chartered  for  a  voyage  from 
New  York  to  Surrano  Cay.  Part  of  the  li- 
belant's claim  arose  out  of  delay  In  discharg- 
ing the  cargo  In  New  York.  It  appears  that 
the  master  refused  in  Surrano  Cay  to  sign 
a  bill  of  lading  for  the  cargo,  and  again  re- 
fused after  the  vessel  arrived  in  New  York, 
because  the  charterers  refused  to  assent  to 
the  demurrage  charged  by  the  vessel  In  Sur- 
rano Cay.  Some  days  were  lost  in  New  York 
in  an  effort  to  adjust  this  claim  for  demur- 
rage. Commenting  on  these  facts,  Benedict 
J.,  says:  *The  claim  of  the  master  that  the 
demurrage  should  be  agreed  to  before  the  bill 
of  lading  was  signed  had  no  foundation  In 
law.  The  master  was  bound  to  sign  the  bill 
of  lading  without  reference  to  his  claim  for 
demurrage,  and,  so  long  as  he  wrongfully 
withheld  from  the  consignee  the  bill  of  lad- 
ing which  was  necessary  to  enable  him  to 
enter  the  cargo  and  to  obtain  a  permit  to 
discharge  it  the  discharge  was  prevented  by 
the  master  of  the  ship,  and  for  that  delay  he 
cannot  hold  the  charterers  liable."  The  de- 
murrage charged  in  that  case  was  for  delay 
which  prevented  a  discharge,  while  in  the 
Instant  case  the  refusal  to  sign  the  bill  of 
lading  prevented  a  clearance  of  the  ship;  but 
the  principle  Is  the  same. 

In  Reynolds  v.  The  Joseph,  20  Fed.  Cao. 
621,  the  charter  party^  among  other  things, 
provided  that  bills  of  lading  should  be  signed 
as  presented  on  (cotton)  press  receipts,  any 
difference  to  be  settled  before  the  ship  sails — 
If  in  favor  of  the  vessel,  in  cash ;  if  in  favor 
of  the  charterers,  by  draft  of  the  captain  on 
his  consignees,  payable  10  days  after  arrival 
at  Liiverpool.  The  draft  due  when  the  vessel 
was  loaded  was  for  about  $10,000.  The  mas- 
ter's claim  for  demurrage  was  about  $625, 
and  he  owed  the  charterers,  for  cash  dis- 
bursements, about  $2,900.  When  one  of  the 
charterers,  Reynolds,  presented  the  master 
with  a  draft,  he  refused  to  sign  it,  claiming 
that  he  should  be  paid  or  allowed  his  demur- 
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rage  before  4olng  so.  The  charterers  filed 
a  libel,  praying  that  the  master  be  required 
to  sign  the  draft,  and  for  certain  damages. 
Passing  upon  this  portion  of  the  case,  Hughes, 
J.,  held  as  follows:  *'I  come  now  to  the  sub- 
ject of  tile  maBter's  refusal  to  sign  the  draft 
for  freight  due  the  charterers.  Such  drafts 
are  among  the  most  important  of  the  financial 
instruments  required  for  moving  cotton  from 
its  places  of  production  to  its  ultimate  mar- 
kets. In  the  present  instance  the  draft  covers 
every  charge  of  handling,  except  of  the  mere 
carriage  of  the  cargo  from  Norfolk  to  Liver- 
pool. It  is  the  duty  of  all  men  engaged  in 
commerce  to  facilitate  its  operations  by  every 
means  in  their  power.  Commerce  exacts  cau- 
tion, but  abhors  obstmctiveness.  The  mas- 
ter of  a  ship  has  no  right  to  refuse  the  slgn- 
big  of  Such  a  draft  as  the  one  under  con- 
sideration as  a  means  of  compelling  the  allow- 
ance even  of  a  Just  claim  for  demurrage  of  an 
amount  wholly  dlsproportionated  to  that  of 
the  draft  He  has  other  remedies  for  the 
satisfaction  of  claims  of  this  character,  with- 
out resorting  to  an  expedient  which  may  af- 
fect, not  only  the  interest  of  his  Immediate 
charterers,  but  of  the  many  third  persons 
who  are  usually  connected  with  such  drafts 
as  this.  Such  a  practice  would  be  intolerable, 
and  can  find  no  favor  or  countenance  In  an 
admiralty  court.'*  A  decree  was  given  re- 
quiring the  master  to  sign  the  draft  The 
same  public  policy  which  is  referred  to  by 
Judge  Hughes  In  connection  with  drafts  ap- 
plies tor  bills  of  lading,  which  are  subse- 
quently assigned  or  transferred  and  form  the 
basis  for  a  credit  in  behalf  of  the  holders, 
and  it  was  upon  this  broad  ground,  no  doubt 
that  the  act  of  Congress  of  1893,  to  which  we 
have  referred,  was  based.  In  Sleeper  v.  Puig, 
22  Fed.  Cas.  818»  Fed.  Cas.  No.  12,940.  in 
which  a  vessel  was  chartered  from  New  York 
to  Santa  Cruz,  and  thence  to  Havana,  the 
master  of  the  ship  filed  a  libel  containing  a 
charge  for  demurrage,  which  Included  a  delay 
from  April  24th  to  May  3d  at  $85  a  day. 
One  of  the  clauses  of  the  charter  party  was: 
"In  case  the  vessel  is  longer  detained  by  said 
IMLriy  of  the  second  part  or  their  agents 
t  demurrage  is  to  be  paid  the  vessel's  agent 
at  the  rate  of  thirty-five  silver  dollars  a  day 
for  every  day  so  detained."  It  appeared  In 
the  case  that  the  delay  in  sailing,  from 
April  24th  to  May  3d,  was  caused  by  reason 
of  a  dispute  between  the  master  of  the  ship 
and  the  consignees  as  to  the  settlement  of  the 
■hip's  account  In  delivering  the  opinion, 
Judge  Choate  said:  "As  to  the  delay  from 
the  24th  of  April,  to  the  3d  of  May,  it  appears 
not  to  be  within  the  stipulation  of  the  charter 
party  as  to  demurrage.  The  ship  was  not 
during  this  period  detained  by  the  consignees, 
but  by  the  master  himself.  *  ^  ^  If  the 
master  thinks  it  for  the  interest  of  his  owner 
to  stay  in  port  for  the  purpose  of  settling  a 
dispute  with  the  consignee,  he  may  properly 
do  so,  but  I  do  not  see  how  he  can  charge 
the  damage,  caused  by  the  loss  of  time  in  the 


use  of  the  ship  to  the  consignees  as  demur- 
rage. If  the  consignee  refuses  to  pay  a  bal- 
ance due  to  the  ship,  the  owner  can  recover 
interest  from  the  time  it  became  due  and 
should  have  been  paid,  but  the  voyage  is  end- 
ed and  there  can  be  no  demurrage  for  such 
delay." 

The  time  consumed  in  a  dispute  after  the 
loading  is  ended  would,  it  seems  to  us,  be 
governed  by  the  same  principle  as  that  con- 
sumed after  the  voyage  is  ended,  which  was 
the  fact  in  jthe  case  just  above  cited.  We 
have  therefore  no  hesitation  in  holding  that 
the  owner  of  the  vessel  had  no  right  in  law 
to  recover  as  demurrage  the  $40  per  day  for 
the  12  days  which  were  spent  by  the  mast^ 
in  endeavoring  to  procure  from  the  charter- 
ens  a  manifest  which  he  could  have  obtained 
at  once  by  giving  them  a  bill  of  lading  in 
accordance  with  section  4  of  the  act  of  1893. 
to  which  we  have  heretofore  referred,  and 
thereafter  proceeding  in  some  proper  way  to 
enforce  his  claim  for  the  demurrage  for  the 
time  lost  in  loading  the  ship. 

We  reverse  the  judgment  of  the  lower 
court  in  ordering  a  nonsuit  solely  upon  the 
ground  that  the  evidence  in  behalf  of  the 
plaintiffs  would  authorize  some  recovery  as 
to  the  demurrage  claimed  in  the  first  item. 
It  is  not  essential  in  order  for  the  plaintifte' 
case  to  resist  a  nonsuit  that  they  should  prove 
the  exact  amount  of  loss  alleged 'in  the  pe- 
tition to  be  due  to  the  breach  of  the  contract. 
For  Instance,  if  the  petition  alleged  4^  days, 
and  the  proof  satisfied  the  jury  that  the  ship 
lost  2%  days,  the  plaintiffs  would  be  entitled 
to  recover  the  stipulated  amount  per  day  for 
the  lesser  numbef  of  days,  but  the  variance 
between  the  proof  and  the  petition  in  the 
respect  Instanced  would  not  authorize  a  non- 
suit Philpot  V.  Chattanooga,  Rome  &  So. 
Ry,  Ca,  supra;  Holcombe  v.  Richmond  & 
Danville  Ry.  Co.,  78  Ga.  776,  3  S.  BL  755. 
It  would  also  be  far  more  just  to  allow  the 
jury  to  determine,  by  inference  from  the  tes- 
timony, the  proper  amount  of  time  which 
should  be  deducted  from  the  plaintiffs'  claim 
on  account  of  the  little  showers  referred  to 
than  to  hold  that  the  indefinite  reference  to 
this  subject  (which  is  wholly  defensive) 
should  subject  the  plaintiffs  to  a  nonsuit 
**We  are  not  aware  of  any  decision  of  this 
court  or  any  other  that  holds  that  a  plaintiff 
is  to  be  nonsuited  or  dismissed  because  he 
fails  to  prove  every  allegation  in  his  declara- 
tion or  petition.  If  he  makes  out  a  case  that 
will  entitle  him  to  recover,  that  is  sufficient" 
Garrett  v.  Morris,  104  Ga.  88,  30  a  E.  685. 
The  lower  court  perhaps  granted  a  nonsuit 
because  some  of  the  evidence  in  behalf  of 
the  plaintiff  was  vague  and  contradictory; 
for  it  has  several  times  been  held  that,  if  the 
plaintiff's  evidence  is  contradictory  and  un- 
certain, the  court  upon  motion  for  nonsuit, 
should  construe  the  evidence  more  strongly 
against  the  plaintiff.  It  must  be  borne  in 
mind,  however,  that  in  this  case  two  witness- 
es testified  for  the  plaintiff,  instead  of  mere- 
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ly  the  plaintiff  himself,  as  in  the  case  of 
Farmer  y.  Datenport,  118  Ga.  288,  46  S.  E. 
244,  in  which  the  ruling  above  referred  to 
was  mada  In  the  present  case  the  testimony 
of  Capt  Wright  makes  a  plain  case  for  the 
plaintiff,  except  that,  perhaps,  under  his  tes- 
timony there  should  be  a  deduction  for  a  por- 
tion of  the  day  (mentioned  as  one-half  of  a 
day)  which  the  witness  said  he  thought  prop- 
er to  deduct  out  of  abundant  Justice  to  the. 
defendant,  and,  if  this  is  deducted  by  the 
jury  upon  the  trial,  of  course,  the  amount  of 
the  plaintiffs'  recovery  would  be  reduced  to 
that  extent  As  held  in  Ray  ▼.  Green,  118 
Ga.  920.  89  S.  B.  470.  if  the  plaintiff  intro- 
duced any  witness  whose  testimony  Is  suffi- 
cient to  establish  the  allegations  of  the  pe- 
tition, it  is  error  to  grant  a  nonsuit 
Judgment  reversed. 
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McCLANAHAN  ▼•  OAUL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  28,  190&) 

BiZXS  AND  NOTBS— AcmON  ON  NOTH— Plbad- 
IffQ — FaILXTRB    or    CONSIDEBATION. 

The  defense  of  a  failure  of  consideration 
may  be  made,  in  an  action  of  assumpeit  upon 
a  piomiasory  note,  either  onder  the  plea  of 
non  assumpsit  or  a  special  plea  under  section 
5,  c  126.  Code  1899  tSJS  i&06,  $  3891]. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  7,  Bills  and  Notes,  |  1604.] 

(SyUabus  by  the  Court) 

Brror  to  Circuit  Court  Fayette  Ck>unty. 

Action  by  H.  A.  McClanahan  against  A.  O^ 
CauT  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.   'Affirmed. 

Payne  &  HamUton  and  J.  F.  Bouchelle,  for 
plaintiff  in  error. 

BRANNON,  J.  Action  of  assumpsit  in  the 
circuit  court  of  Fayette  county  on  two  prom- 
issory notes  of  $600  each  by  EL  A.  McClana- 
han against  A.  C.  Caul  and  H.  A.  Scott 
Pleas  of  non  assumpsit  and  a  special  plea. 
Verdict  and  Judgment  for  the  defendantSi 
from  which  the  plaintiff  has  appealed. 

The  plaintiff  points  out  as  error  the  ad- 
mission of  the  special  plea.  That  special 
plea  states  that  three  notes  of  $500  each 
had  been  given  by  the  defendants  to  H.  A. 
McClanahan  as  the  price  of  a  certain  saloon 
and  fixtures,  and  for  the  rent  of  a  saloon 
building  from  20th  August  1904^  to  the  end 
of  that  fiscal  year,  which  saloon  and  rent 
amounted  to  |525»  and  for  the  priyilege  of 
renting  said  building  for  at  least  one  addi- 
tional year  after  the  end  of  the  fiscal  year 
at  a  rental  price  not  to  exceed  $25  per  month ; 
that  the  privilege  of  renting  and  using  the 
building  for  at  least  one  additional  year  af- 
ter the  end  of  the  fiscal  year  1904  formed  a 
large  part  of  the  consideration  for  the  notes, 
to  wit,  $975,  and  was  one  of  the  inducements 
to  the  contract  leading  to  the  execution  of 
the  notes;  that  the  plaintiff  broke  the  con- 


tract and  wholly  failed  to  permit  defendants 
to  occupy  and  use  the  building  for  the  year 
next  succeeding  the  fiscal  year  1904,  and  so 
the  consideration  for  the  notes  liad  partially 
failed,  and  the  defendants  had  sustained 
damages  to  the  amount  of  the  plaintifTs  de- 
mand. Counsel  for  plaintiff  say  that  this 
plea  ought  not  to  have  been  received,  be- 
cause it  is  a  plea  of  recoupment,  and  that 
the  defense  of  recoupment  should  never  be 
set  up  by  a  plea — citing  Sterling  Ga  v. 
House.  25  W.  Va.  87.  Counsel  say  that  there 
must  be  notice  of  recoupment  and  that  tills 
plea  was  filed  first  on  the  day  of  trial,  and 
thus  too  late,  and  it  was^  not  legal  notice,  but 
worked  surprise.  In  response  to  these  points 
we  must  say  that  this  plea  would  be  good 
notice  of  recoupment  if  recoupment  were  the 
matter  involved.  If  it  notified  of  a  claim 
for  recoupment,  why  not  good  as  a  notice  of 
recoupment?  As  to  being  filed  too  late,  coun- 
sel misapply  the  law,  when  they  say  there 
must  be  notice  of  recoupment  When  the 
books  say  this,  no  reference  is  made  to  the 
length  of  time  of  notice,  but  simply  that  a 
notice  must  be  filed.  If  filed  first  on  the  trial 
day,  it  is  good.  To  prevent  surprise,  the 
plaintiff,  if  not  prepared  to  meet  it,  had  right 
to  continuance.  But  really  this  pleading 
does  not  come  under  the  law  of  notice  of  re- 
coupment It  is  a  plea  of  partial  failure  of 
the  consideration  on  which  the  notes  were 
based.  Really,  as  the  notes  were  not  under 
seal,  no  such  plea  was  needed,  because  fail- 
ure of  consideration  on  which  a  parol  prom- 
ise is  based  may  be  proven  under  the  plea  of 
non  assumpsit  Cases  cited  in  Cplumbla,  etCn 
V.  Roskey.  98  Va.  684.  26  S.  E.  1009;  4  Minor 
793.  But  our  statute  (section  5.  c.  126.  Code 
1899  [Code  1906»  |  3891])  says  that  in  any  ac^ 
tion  on  a  contract  the  defendant  may  file  a 
plea  of  such  failure  in  the  consideration  in 
the  contract  So  the  plea  is  clearly  good  de- 
fense, but  unnecessary.  Bvidence  was  admis- 
sible under  it  and  also  under  the  general 
issue.  The  cases  Just  cited  hold  that  the 
statute  does  not  impair  the  right  to  such 
defense  under  the  general  issue. 

Another  point  made  is  that  the  contract 
of  lease  for  more  than  a  year  is  void  under 
the  statute  of  frauds,  because  it  was  not  to  be 
performed  fully  within  a  year,  and  was  a 
lease  for  more  than  a  year,  without  writing, 
and  that  damages  cannot  be  recouped  re- 
sulting from  the  refusal  of  the  plaintiff  to 
furnish  the  building  for  another  year,  be- 
cause that  would  mean  to  enforce  a  contract 
not  enforceable  by  reason  of  the  statute  of 
frauds.  I  have  already  said  it  is  not  a  ques- 
tion of  recoupment  The  defendants  do  not 
ask  damages  by  way  of  recoupment  but  de- 
fend for  failure  of  consideration.  We  may 
admit  that  where  there  is  a  contract  not 
enforceable  by  reason  of  that  statute,  but 
partly  performed,  and  an  action  for  recovery 
for  that  part  performed,  there  cannot  be  re- 
coupment against  compensation  for  the  part 
performed  for  failure  to  complete  the  con- 
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tract,  as  tbat  wonld  be  to  enforce  an  oral 
contract  not  enforceable.  This  is  not  a  void 
contract  as  against  public  policy  or  other  rea- 
son, but  simply  one  not  enforceable.  Where 
notes  are  given  for  a  consideration  which 
has  failed,  can  there  not  be  a  defense  for 
its  failure?  The  common  law  said  there 
could  be  in  the  case  of  unsealed  Instruments, 
and  that  under  the  plea  of  non  assumpsit. 
And  section  5,  c.  126,  Code  1899  [Code  1906^ 
I  3891],  In  words  authorizes  a  plea  whether 
the  paper  is  sealed  or  not  Is  it  possible 
that,  where  a  note  was  given  for  a  lease 
longer  than  a  year,  and  the  lessor  fails  to 
deliver  possession,  no  plea  or  defense  for 
such  failure  can  be  allowed  because  the  con- 
tract of  lease  is  not  enforceable  under  the 
statute  of  frauds? 

It  is  argued  that  there  is  a  variance  in  the 
case  in  tliis,  that  the  plea  alleges  that  the 
defendants  were  to  have  the  building  only 
until  dOth  April,  1905,  whereas  their  evidence 
was  that  they  were  to  have  it  until  20th 
August,  1905,  with  the  privilege  of  a  year 
thereafter ;  that  is,  that  the  evidence  claims 
for  loss  of  house  for  a  longer  time  than  the 
plea  claims.  Now  this  is  no  variance.  Be- 
sides, the  party  could  have  asked  an  instruc- 
tion to  disregard  the  evidence  for  the  time 
after  80th  April,  1905»  until  20th  August, 
1906,  but  did  not  and  in  no  manner  called 
it  to  the  attention  of  the  court  Further  still* 
the  evidence  was  admissible  under  the  gen- 
eral issue. 

Complaint  is  made  in  the  briefb  for  the 
allowance  of  defendants'  instruction  No.  2. 
The  defendants'  instructions,  though  printed 
In  the  record,  are  not  made  a  part  of  the 
record. 

'  A  bill  of  exceptions  was  taken  to  the  over- 
ruling of  objections  to  certain  questions,  and 
sustaining  objections  to  certain  questions. 
What  ones  are  not  specified;  but  we  are 
simply  referred  by  the  bill  in  general  terms 
to  the  certificate  of  oral  evidence,  that  is,  the 
court  must  hunt  up  each  of  those  questions 
in  the  large  report  of  oral  evidence.  This 
wiU  not  do.  State  v.  Harr,  38  W.  Va.  68» 
17  S.  B.  794.  But  the  brief  of  counsel  does 
not  point  these  questions  out;  indeed  does 
not  argue  them;  apparently  does  not  rely 
upon  the  point  I  will  add  that  it  does  not 
appear  what  was  proposed  to  be  proved  by 
answers  to  the  questions  not  allowed,  and  in 
such  case  there  is  no  error.  One  question  is 
pointed  out  in  the  brief.  The  question  was, 
"How  much  was  your  father  to  get  out  of 
tills?"  probably  ipeaning  what  part  of  the 
$1,500.  The  answer  expected  is  not  suggest- 
ed. But  I  notice  that  it  was  not  allowed  to 
be  answered,  because  of  plaintifTs  own  mo- 
tion to  reject  it  Why  does  he  complain  of 
this? 

There  was  a  motion  made  f6r  a  new  trial, 
but  no  grounds  assigned.  It  was  not  said 
that  the  verdict  was  contrary  to  the  evi- 
dence. The  law  requires  that  the  grounds 
for  a  new  trial  be  specified  in  the  bill  of  ex* 


ceptions,  or  in  the  motion,  or  in  the  briefs. 
Hughes  V.  Frum,  41  W.  Va.  446,  23  S.  E. 
604;  Kay  v.  Glade.  47  W.  Va.  467,  85  S.  E. 
973 ;  Gregory  v.  Railroad,  37  W.  Va.  606.  16 
S.  E.  819.  I  need  not  have  adverted  to  this, 
because  counsel  does  not  argue  it  or  rely  on 
the  motion  for  a  new  trial. 

Ck>mplaint  is  made  of  the  refusal  of  plain- 
tiff's instruction  No.  1,  to  the  effect  that  the 
Jury  could  not  consider  any  evidence  offered 
by  the  defendants  relating  to  profits  from 
their  business  which  might  have  been  made 
after  30th  April,  1905.  This  means  for  the 
additional  year  during  which  the  defendants 
were  to  have  the  privilege  of  leasing.  That 
is  upon  the  theory  that  the  allowance  of  such 
damages  would  be  an  allowance  of  conjec- 
tural or  speculative  profits.  We  grant  that 
profits  that  may  or  may  not  have  been  made, 
merely  conjectural,  cannot  be  allowed.  Bod- 
kin V.  Arnold,  48  W.  Va.  108,  35  S.  B.  980; 
Robrecht  v.  Marling,  29  W.  Va.  771,  2  S.  E. 
827.  But  we  must  remember  that  this  saloon 
was  an  established  business  in  a  certain 
house,  and  that  business  was  broken  up  by 
the  fact  that  the  father  of  the  plaintiff  own- 
ed the  house  and  sold  it  away  from  Gaul  and 
Scott,  whereby  they  lost  the  right  to  posses- 
sion and  to  continue  their  business.  We  find 
in  1  Sedgwick  on  Damages,  S  189,  this  state- 
ment of  the  law  that:  "When  the  unlaw- 
ful act  of  the  defendant  deprives  the  plain- 
tiff of  the  use  of  business  premises,  the 
measure  of  damages  would  ordinarily  be  the 
value  of  the  use  of  the  premises,  that  is, 
their  rental  value.  If,  however,  the  business 
is  an  established  one,  and  the  interruption 
of  business  not  remote,  the  plaintiff  may 
recover  the  value  of  the  use  of  the  premises 
to  him  in  his  business.  •  •  •  The  profits 
previously  made  may  be  shown  in  order  that 
the  Jury  may  estimate  the  value  of  such  use. 
But  the  plaintiff  cannot  recover  compensa- 
tion for  the  loss  of  expected  specific  profits. 
The  earning  of  such  profits  is  tdo  conjectural, 
and  depends  upon  too  many  contingencies." 
In  section  188  it  is  stated  that  **if,  however, 
the  natural  result  of  the  eviction  would  be 
an  injury  to  an  established  business,  the 
plaintiff  should  also  recover  compensation  for 
this  injury  to  his  business."  I  here  refer 
to  Wells  V.  Nat  Life  Association,  99  Fed. 
222,  89  C.  a  A.  476,  53  L.  R.  A.  1,  and  note 
p.  39,  where  it  is  said  that  **profits  of  a  regu- 
lar and  established  business^  the  value  of 
which  may  be  ascertained*  are  not  contin- 
gent and  speculative  in  the  sense  that  ex- 
cludes profits  from  the  consideration  of  the 
Jury  as  an  element  of  damages  in  an  action 
for  breach  of  contract"  Now  in  this  case 
the  defendants'  business  was  cut  off,  and 
their  demand  is  not  for  expected  profits 
merely,  but  under  the  authority  Just  given, 
the  injury  of  their  business  may  be  fixed  by 
the  Jury.  The  defendants  gave  evidence  of 
what  their  profits  monthly  had  been  in  the 
past,  and  that  was  the  evidence  before  the 
Jury,  and  that  was  tiie  evidence  sought  to  be 
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rejected  by  this  Instruction,  and  excluded 
from  consideration.  But  we  think  it  was  ad- 
missible. I  repeat  ttiat  this  Is  a  question 
of  failure  of  consideration.  How  much  did 
the  defendants  lose  by  the  total  loss  or  stop- 
page of  their  business? 

The  plaintiff  complains  of  the  refusal  of  an 
instruction  saying  that  even  If  McClanahan 
agreed  to  lease  the  building  after  April  80, 
1005,  and  refused  to  do  so,  and  that  the  de- 
fendants were  thereby  damaged,  the  jury 
could  not  consider  a  claim  for  damages  or 
any  evidence  relating  thereto  against  the 
notes.  That  would  be  to  say  that  though 
those  notes  were  given  for  the  consideration 
in  part  that  McClanahan  would  give  defend- 
ants the  privilege  to  lease  for  an  additional 
year,  and  utterly  denied  that  privilege,  or 
failed  to  secure  it  to  their  tenant,  defendants 
must  pay  the  notes  in  full,  notwithstanding 
such  material  failure  of  consideration — pay 
something  for  nothing.  This  Instruction, 
would  exclude  any  inquiry  into  this  failure 
of  consideration.  It  was  properly  refused.  I 
should  have  said,  though  not  material,  that 
the  first  note  was  paid. 

For  these  reasons,  we  must  affirm  the  Judg- 
ment 
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COBB  V.  DUNL53VIB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  28,  190a) 

1.  Evidence— Kes  Gest-«— Leitkrs. 

A  letter  which  is  a  link  in  the  chain  of  ne- 
gotiations between  tlie  principals  to  a  contract 
of  sale  is  admissible  as  part  of  the  res  gestse, 
regardless  of  the  fact  that  it  contains  matters 
of  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §$  297-310.] 

2.  TBTAIi-OBJECnONB  TO   EVIDENOI. 

Where  such  letter  is  offered  in  evidence, 
and  contains  proper  matter  to  go  in  evidence, 
objection  on  the  ground  that  it  contains  other 
matter  of  hearsay  should  be  specific,  otherwise 
the  objection  will  not  be  ground  for  its  exclu- 
sion. 

[Ed.  Note.~For  cases  in  point  see  Cent  Dig. 
VOL  46,  Trial,  §$  ll>t-210.) 

8.  Evidence— DocuMBNTABT  —  BxcoBDXD  In- 
strument. 

The  record  of  a  deed  or  other  instrument  or 
a  certified  copy  therefrom,  is  not  admissible  in 
evidence  against  a  party  thereto  as  to  whom  the 
same  has  not  been  lawfully  admitted  to  record 
as  provided  by  sections  2  and  3,  c  73,  Code 
1899  [Code  1900,  {$  3075,  3076]. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig: 
vol.  20,  Evidence,  S§  1270-1282.] 

4.  Bbokebs— Acnoiv   lOB   Commissions— Ev- 
idence. 

In  the  trial  of  an  action  by  a  real  estate 
broker  to  recover  commissions  on  a  sale  of 
real  estate,  in  which  the  evidence  is  conflict- 
ing as  to  whether  the  parties  had  stipulated  for 
the  rate  of  compensation,  evidence  of  a  prior 
contract  between  the  same  parties  for  a  sale  of 
the  same  property  and  of  the  compensation 
therein  agreed  to  be  paid  by  way  of  commissions 
is  competent  upon  the  question  of  compensation 
involved. 

TEd.  Note.-~For  cases  In  point  see  Cent  Dig. 
VOL  8^  Broken.  |  100.] 


5.  Afpeait-Rbview— Discbetton  of  Coubt. 

Section  12,  c.  131,  Code  1899  [Code  1906,  | 
3982],  respecting  the  carrying  from  the  bar  by 
the  jury  of  depositions  or  otSer  papers  read  ia 
evidence,  leaves  the  subject  in  the  sound  dis- 
cretion of  the  court  and,  unless  such  discretion 
is  clearly  abused,  the  action  of  the  conrt  will 
not  constitute  reversible  error. 

[Ed.  Note.— For  cases  In  polnL  see  Cent  Dig. 
vol.  3,  Anpeal  and  Error,  $  3844;  voL  46,  Tri- 
al, §§  732—737.] 

6.  TbIAL— INSTBUCTTONS— ThEOBIES    OF    CASS. 

An  instruction  for  plaintiff,  on  his  theory 
of  the  case,  which  does  not  correctly  state  the 
terms  of  the  contract  alleged  and  proven,  and 
on  which  he  sues,  or  limits  the  theory  of  the 
defense  to  a  narrower  scope  than  that  covered 
bv  the  evidence,  if  given,  will  constitute  reversi- 
ble error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  46,  Trial,  §  627.) 

7.  Same— Inconsistent  Instbuctions. 

A  bad  instruction  will  not  be  cured  bj  a 
good  one  inconsistent  therewith. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial.  H  703-7ia) 

8.  Same— Assumption  or  Facts. 

In  an  action  of  assumpsit  for  brokerage 
commissions,  an  instruction  which  assumes  the 
absence  of  a  special  contract  and  the  existence 
of  an  established  custom  respecting  sndi  com- 
missions, with  reference  to  which  the  parties 
must  be  presumed  to  have  contracted,  is  errone- 
ous, the  fact  of  the  existence  of  such  custom 
being  one  which  should  be  submitted  to  tlie 
jury  under  proper  instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S{  420-435.] 

0.  Same— Weight  or  Bvidsncb— Cbedibuj- 
tt  of  Witnesses. 

An  instruction  which  tells  the  jury  tliat 
If  they  believe  under  all  the  evidence  any  wit- 
ness has  knowingly  and  willfully  testified  falsely 
as  to  anv  material  fact  in  the  case,  they  may 
disregard  the  whole  of  his  testimony,  or  give  it 
such  weight  on  other  points  as  they  may  think 
it  entitled  to,  and  tells  them  that  they  are  the 
exclusive  judges  of  the  weight  of  tlie  testimony, 
18  proper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  S§  53^-551.] 

10.  Contbacts— Acceptance  bt  Mah.. 
Where  one  uses  the  mail  to  communicate  a 

proposition,  the  posting  of  a  letter  of  accept- 
ance makes  the  acceptance  complete  the  moment 
the  letter  is  mailed,  unless  the  offer  is  so  quali- 
fied as  to  require  receipt  of  the  letter  to  con- 
stitute acceptance;  but,  in  order  to  bind  the 
proposer,  such  acceptance  must  be  imconditional. 
{Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  11,  Contracts,  S§  lia  120.1 

11.  Bbokebs— Right  to  Commissions— Fail- 
t7BE  to  Obtain  License. 

Points  1  and  2  of  the  syllabus  in  Ober  v. 
Stephens,  54  W.  Va.  354,  ^  &  E.  195.  ap- 
proved. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Pocahontas  County. 

Action  by  W.  H.  Cobb  against  B.  V.  Dun- 
levie.  Judgment  for  plalntift  Defendant 
brings  error.    Reversed. 

Henry  Gilmer  and  Brown,  Jadcson  A 
Knight,  for  plaintiff  in  error.  Price,  Osenton 
&  McPeak,  and  Samuel  T.  Spears,  for  de- 
fendant in  error. 

MILLER,  J.  In  assumpsit  there  viras  a 
Judgment  in  favor  of  the  plaintiif  on  the  ver- 
dict for  $37,653.96.    Ths  came  of  actkxn  was 
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for  commissions  alleged  to  be  due  the  plain- 
tiff on  a  sale  of  defendant's  timber  lands  and 
salirmill  plant  at  Dnnlevie,  W.  Va.,  to  tbe 
Flint,  Irving  &  Stoner  Company,  of  Pitts- 
huTg,  at  the  aggregate  price  of  $726,910.44, 
pursuant  to  a  contract  of  employment  alleged 
to  bave  been  made  with  the  defendant  in 
February,  1906.  The  declaration  does  not 
allege  any  agreement  as  to  the  rate  of  com- 
missions, bnt  that  the  defendant  promised 
to  pay  a  reasonable  compensation.  The  bill 
of  particulars  charges  the  defendant  with 
commissions  on  the  purchase  price  at  the 
rate  of  5  per  cent,  aggregating  $36345.52, 
which,  with  interest  from  the  date  of  sale, 
is  the  sum  found  by  the  verdict 

On  the  trial  numerous  exceptions  were  tak- 
en to  rulings  of  the  court  on  admission  and 
rejection  of  evidence,  giving  and  refusing  of 
instructions,  and  the  action  of  the  court  on 
the  motion  of  defendant  for  a  new  trial.  It 
was  not  controverted  that  the  plaintiff  had 
a  contract  of  employment  with  the  defendant 
to  sell  the  property.  This  fact  was  estab- 
lish^, not  only  by  the  oral  testimony,  but  by 
Correspondence  adduced  between  plaintiff  and 
defendant  substantially  as  alleged.  But  the 
defense  was  that  the  plaintiff  had  not  been 
the  procuring  cause  of  the'  sale,  and  hence 
was  not  entitled  to  commissiona  This  was 
the  main  issue,  and  after  it,  if  determhied  in 
faror  of  Cobb,  was  the  question  of  the 
amount  of  his  compensation.  The  plaintiff 
was  a  real  estate  broker  at  Elkins,  and  had 
employed  to  assist  him  the  firm  of  ^Ison  A 
Shipman,  who  in  turn  had  employed  one  P. 
S.  Dunkle  to  assist  them.  Dunkle  on  April 
7,  1906,  met  B.  W.  Echart,  an  agent  of  the 
purcliaser,  at  Glady,  W.  Va.,  and  learned  that 
he  represented  the  Flint,  Irving  &  Stoner 
Company,  and  was  then  looking  after  timber 
^propositions.  As  a  result  of  this  meeting 
Echart  went  on  the  following  day  with 
Dunkle  to  see  Wilson,  who  arranged  with 
Echart  to  go  with  him  and  Dunkle  to  see  the 
Dunlevie  property  the  following  Monday 
morning.  After  thus  going  and  see  Dunlevie 
negotiations  were  concluded  in  the  sale  by 
Dunlevie  of  his  property  to  Echart's  compa- 
ny on  April  17,  1906.  We  have  concluded  er- 
rors were  committed  in  the  trial  prejudicial 
to  the  defendant  requiring  reversal  of  the 
Judgment  and  the  awarding  of  a  new  trial. 
The  facts  will  sufficiently  appear  In  the  dis- 
cussion of  the  assignments  of  error. 

The  first  error  to  be  noted  of  which  the  de- 
fendant complains  is  the  refusal  to  admit  in 
evidence  the  letter  of  Flint,  Irving  &  Stoner 
Company  to  Echart  their  agent  of  April  6, 
1906,  received  by  him  on  his  arrival  at  El- 
kins April  6th.  This  letter  is  long;  but  It  in 
substance,  after  telling  him  that  since  he  left 
a  lumber  dealer  at  Pittsburg,  who  had  been 
in  West  Virginia  and  seen  the  Dunlevie  prop- 
erty and  learned  it  was  for  sale,  had  stated 
that  he  considered  it  the  finest  proposition  In 
the  state,  but  that  the  dealer  referred  to  did 
not  know  negotiations  were  already  pending 
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between  Dunlevie  and  the  company,  advised 
Echart  that  notwithstanding  this  report  he 
had  better  follow  out  the  instructions  given 
him  before  leaving,  and  then  went  on  to  de- 
tail the  order  in  which  he  should  visit  several 
properties,  and  said:  ''After  looking  at  those 
several  pieces  of  timber  you  might  run  up  to 
Dunlevie  and  take  a  look  at  his  proposition, 
but  do  not  go  into  the  matter  of  price,  terms, 
etc.,  as  I  have  had  this  matter  on  discussion 
with  him  for  three  or  four  weeks  myself. 
As  I  advised  you,  when  there  it  would  be 
well  for  you  to  spend  three  or  four  days  or 
more  on  the  timber,  so  as  to  grasp  every  fea- 
ture of  the  situation,  look  over  the  railroad, 
the  mills,  houses,  and  everything  in  connec- 
tion with  the  operation^  You  can  tell  when 
you  get  through  with  the  Taylor  tract  wheth- 
er it  would  be  advisable  to  go  to  Dunlevie 
first  instead  of  going  to  Marlinton.  We 
think  probably  you  had  better  do  this,  as  this 
does  look  to  me  to  be  better  than  anything 
we  have  heard  of,  if  a  satisfactory  price  can 
be  obtained."  It  is  admitted  on  behalf  of  the 
plaintiff  that  the  portions  of  this  letter  giv- 
ing instructions  to  Echart  as  to  the  lumber 
operations  to  be  visited  by  him,  and  especial- 
ly that  portion  in  regard  to  his  visiting  the 
Dunlevie  property,  were  pertinent  and  prop- 
er evidence.  But  the  action  of  the  court  in 
ruling  it  out  is  intended  to  be  Justified,  first, 
upon  the  ground  that  the  letter  was  not  suffi- 
ciently identified;  second,  that  it  contained 
statements  and  recitals  that  were  inadmis- 
sible because  hearsay;  and,  thirds  that  inas- 
much as  the  witnesses  Flint  and  Echart  were 
permitted  to  testify  in  regard  to  Echart's  in- 
structions, the  rejection  of  it  was  not  preju- 
dicial. In  this  we  cannot  concur.  We  think 
the  letter  was  sufficiently  Identified  by  the 
witness  Echart  He  had  previously  testified 
to  having  received  a  letter  of  that  date  from 
his  company.  Subsequently,  on  being  shown 
the  letter  in  question,  and  asked  to  state  if 
it  was  the  one  he  had  spoken  of  as  receiving 
at  Elkins,  objection  was  sustained,  and  the 
question  not  answered,  but  the  letter  was  of- 
fered and  rejected.  It  showed  upon  Its  face, 
when  offered,  the  relevancy  of  the  matter 
contained  therein.  The  offer  of  it  was  equiv- 
alent to  a  statement  by  counsel  of  what  he 
proposed  to  prove  by  the  witness.  The  letter 
bore  the  same  date  as  the  one  to  which  he 
had  previously  referred.  We  think  this  was 
a  sufficient  indentificatlon.  Nor  do  we  think 
the  objection  on  the  ground  of  hearsay  well 
founded.  The  bare  fact  that  such  a  letter 
of  Instruction  was  written  was  a  pertinent 
fact  The  hearsay  matter  was  not  particu- 
larly material,  except  as  explaining  to  Ec- 
hart the  subsequent  matters  of  Instruction; 
and,  besides  the  manner  of  Instruction  relat- 
ing to  the  Dunlevie  property,  the  letter  was 
part  of  the  res  gestae,  and  one  of  the  links 
in  the  chain  of  negotiations  between  the 
principals  to  the  contract  of  sale.  If  objec- 
tionable/on  the  ground  of  hearsay,  the  objec- 
tion should  have  been  specific.    We  ha>«  re 
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cently  held,  in  State  y.  Hood  (not  yet  official- 
ly reported)  59  S.  B.  971,  respecting  admis- 
sibility of  a  dying  declaration  containing 
hearsay  matter,  that,  because  the  objection 
was  general,  and  not  applied  specifically  to 
the  hearsay  matter,  no  error  was  committed 
in  its  admission.  We  see  no  reason  for  dis- 
tinction in  the  rule  where  a  document  like 
the  one  here  in  question  is  rejected.  It  is 
true  Flint  and  Bchart  were  permitted  to  tes- 
tify respecting  Echart*s  instructions  before 
leaving  Pittsburg;  but  we  cannot  say  how 
the  jury  may  have  regarded  their  oral  testi- 
mony. The  letter,  being  pertinent  and  prop- 
er evidence  and  speaking  for  Itself,  might 
have  strengthened  their  evidence.  We  can- 
not say  what  effect  its  exclusion  had  on  the 
verdict  of  the  jury.  Being  pertinent  and 
proper,  it  should  have  been  admitted.  It  is 
furthermore  said  that  the  defendant  was  not 
prejudiced  because  the  evidence  shows  Bc- 
hart did  not  follow,  but  acted  inconsistently 
with,  his  instructions,  thereby  showing  the 
value  of  the  services  of  Cobb  and  his  sub- 
agents  in  diverting  him  from  the  course  of 
his  directions.  If  so,  why  was  not  the  letter 
admitted  without  objection? 

Other  errors  assigned  and  argued  In  con- 
nection with  admission  and  rejection  of  evi- 
dence are  the  admission  of  the  record  of  the 
contract  of  sale  of  April  17th,  the  refusal  to 
permit  Dunlevie  to  testify  regarding  the  $5,- 
000  check  covering  the  cash  payment  re- 
ferred to  in  that  contract,  the  refusal  to 
permit  him  to  testify  in  relation  to  what  was 
done  about  procuring  the  release  of  the  Lip- 
pincott  contract  referred  to  therein,  the  re- 
fusal to  permit  him  to  testify  as  to  the  cir- 
cumstances and  reasons  for  writing  his  letter 
to  Cobb  t)f  April  18,  1900,  and,  lastly,  the 
sustaining  of  plaintifTs  objection  to  the  fol- 
lowing question  propounded  to  him  on  cross- 
examination:  "Mr.  Cobb,  you  have  testified 
that  you  heard  that  there  was  a  contract 
made  on  the  17th  day  of  April,  1006.  Did 
you  not  hear  from  the  same  source  at  the 
same  time  that  it  was  a  conditional  contract 
that  was  made  at  that  time?"  The  principal 
question  of  course  relates  to  the  admission  of 
the  record  of  the  contract,  read  in  evidence 
from  the  deed  book  by  the  county  clerk. 
This  contract  as  recorded  purported  to  be 
{Signed  by  both  parties,  but  to  be  acknowl- 
edged only  by  Flint,  Irving  &  Stoner  Com- 
pany, and  admitted  to  record  April  27,  1906. 
The  proof  shows  this  contract  was  put  to 
record  In  this  form  by  direction  of  the  Flint 
Irving  &  Stoner  Company  for  its  protection, 
pending  negotiations  of  Dunlevie  with  Lip- 
plncott  for  release  of  his  contract  in  refer- 
ence to  the  same  property.  The  deed,  prop- 
erly executed  and  acknowledged,  in  execution 
of  the  contract  of  sale,  was  also  admitted  to 
record,  without  objection,  thus  establishing 
as  a  fact  the  sale  and  transfer  of  the  prop- 
erty, as  to  which  indeed  there  was  no  ques- 
tion.    The  admission  of  the  record  of  the 


contract  was  objected  to  mainly  on  the 
ground  of  want  of  acknowledgment  by  Dun- 
levie, the  original  as  to  him  being  the  beit 
evidence,  no  notice  to  produce  which  seems 
to  have  been  given,  nor  was  the  original  call- 
ed for  when  Dunlevie,  Flint,  and  Echart 
were  upon  the  stand.  While  it  was  Impor- 
tant for  the  plaintiff  to  show  a  sale  of  the 
property  on  the  terms  on  which  he  was  au- 
thorized to  sell,  this  was  accomplished  by  the 
deed  without  the  contract  and  by  admissions 
of  the  defendant,  Flbit,  and  Echart  Clear- 
ly as  to  Dunlevie  the  clerk  was  not  author- 
ized by  sections  2  and  3,  c  73,  Code  1890 
[Code  1906,  §§  3075,  3076],  to  admit  the  con- 
tract to  record,  the  same  not  being  acknowl- 
edged by  him  or  proven  by  witnesses,  and, 
not  having  been  properly  admitted  to  record 
as  to  Dunlevie,  a  certified  c(H>y  thereof  un- 
der section  5,  c.  130,  Code  1899  [Code  1906, 
S  3926],  would  not  be  admissible  as  evidaice 
fagainst  him,  and  of  course  the  record  in  the 
deed  book  would  be  no  better  evidence.  We 
must  say,  therefore,  that  as  to  Dunlevie  the 
record  of  the  contract  was  not  the  best  evi- 
dence, and,  without  an  effort  to  procure  and 
offer  the  original  contract  or  a  showing  eu- 
titling  the  plaintiff  to  offer  secondary  evi- 
dence, should  not' have  been  admitted.  The 
principal  use  made  of  this  ctHitract  by  the 
plaintiff  was,  in  connection  with  his  letter  to 
Cobb  of  April  18th,  to  discredit  Dunleyie. 
In  that  letter  Dunlevie  had  said  to  Cobb, 
among  oth^  things^  that  he  had  decided  to 
discontinue  any  further  negotiations  for  the 
sale  of  his  property  and  to  drop  the  matter 
entirely.  With  this  contract  in,  and  the  use 
to  which  it  was  put  in  connection  with  the 
letter  referred  to,  we  think  he  should  have 
been  permitted  to  explain  the  receipt  of  the 
check  for  $5,000  to  tell  what  had  been  done 
at  the  time  of  writing  this  letter  respecting 
cancellation  of  the  Lipplncott  contract  and 
to  explain  the  circumstances  and  reasons  for 
writing  the  letter  of  April  18th,  all  which 
was  denied  him  by  the  trial  court;  and,  al- 
though as  the  record  stands  it  was  quite  im- 
material, we  do  not  see  why  the  court  upon 
cross-examination  should  have  sustained  the 
objection  to  the  question  put  to  Cobb.  He 
Had  testified  in  chief  as  to  having  heard  of 
the  contract  of  April  17th  implying  an  ab- 
solute sale.  It  seems  to  us  it  was  perfectly 
proper  on  cross-examination  to  ask  him  if  he 
had  not  heard  It  was  a  conditional  contract 
The  record  of  the  contract  had  not  then  been 
put  in  evidence.  After  it  was,  of  course  any 
testimony  as  to  what  it  contained  and  the 
nature  of  it  would  have  been  improper. 

Another  assignment  of  error  relied  upon  is 
the  admission  of  the  evidence  of  Cobb  in  re- 
lation to  a  prior  contract  to  sell  the  defend- 
ant's property,  in  wTilch  he  says:  "In  that 
contract  Mr.  Dunlevie  agreed  to  pay  me  quite 
liberally,  and  I  think  if  I  sold  at  the  price 
he  suggested  It  would  have  netted  me  either 
$20,000  or  $25,000  on  the  very  same  property 
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which  I  had  sold  to  Mr.  Dunlevie."  It  is 
argued  that  this  evidence  related  to  a  spe- 
cial agreement  of  Dunlerie  in  1905  to  pay 
Cobb  a  certain  sum  for  making  a  particular 
sale  at  86me  price  and  on  some  terms  not 
stated  by  Cobb,  and  was  irrelevant  and  in- 
competent; that  the  object  was  to  get  large 
figures  before  the  Jury  so  as  to  magnify  the 
plaintiff's  claim.  We  think,  as  this  evidence 
related  to  prior  negotiations  between  plain-' 
tiff  and  defendant  respecting  a  sale  of  the 
same  property  here  involved,  and  so  sliortly 
before  the  sale  In  question,  it  was  competent 
upon  the  question  of  compensation.  Holman 
V.  Fesler,  7  Watts  &  S.  313;  Tarrant  v.  Git- 
telson,  16  S.  C.  231. 

The  next  error  assigned  relates  to  the  ac- 
tion of  the  court  in  permitting  the  Jury  at 
their  request  to  take  to  their  room  the  letter 
of  Cobb  to  Dunlevie  of  February,  1906, 
which  said:  "I  note  what  you  fiay  in  your 
letter  of  the  8th  inst  relative  to  selling  your 
property.  If  any  further  negotiations  are 
bad  in  the  matter,  it  will  be  in  accordance 
with  your  instructions,  that  is,  I  will  first 
know  who  the  party  is  and  his  responsibility, 
and  if  things  seem  all  right,  then  I  will  sub- 
mit the  matter  to  you;  but  you  can  be  assur- 
ed that  I  shall  not  bother  you  or  give  you 
any  annoyance  in  this  matter  at  all."  '  The 
defendant  objected,  unless  the  court  permit- 
ted the  jury  to  also  take  to  their  room  all  the 
letters  read  in  evidence.  The  statute  (section 
12,  c.  181,  Code  1899  [Code  1906,  |  8982]) 
leaves  it  in  the  discretion  of  the  court,  to  be 
soundly  exercised  of  course,  whether  "dep- 
ositions or  other  papers  read  in  evidence*'  can 
be  carried  from  the  bar  by  the  Jury.  We 
cannot  see  how  the  action  of  the  court  was 
prejudicial  to  the  defendant  Formerly  the 
statute  read  that  "papers  read  in  evidence 
though  not  under  seal  may  be  carried  from 
the  bar  by  the  jury."  After  the  cases  of 
State  V.  Cain,  20  W.  Va.  679,  and  Welch  v. 
Insurance  Co.,  23  W.  Va.  289,  this  statute, 
apparently  to  supersede  the  rule  laid  down 
in  those  cases,  was  so  amended  as  to  include 
depositions.  W^  perceive  no  error  In  this 
action  of  the  court 

The  other  errors  assigned  relate  to  the  hi- 
structions.  First  as  to  plaintiff's  instruction 
No.  1,  given.  In  effect  it  told  the  Jury  that  if 
they  found  that  defendant  employed  plain- 
tiff '^to  assist  In  making  sale,"  and  pursuant 
thereto  the  plaintiff  employed  Wilson  &  Ship- 
man  as  subagents,  and  they  employed  Dun- 
kle  to  assist  them,  and  Dunkle  met  Echart 
and  informed  him  of  defendant's  property, 
and  took  him  as  a  prospective  purchaser  to 
defendant  and  Echart  took  up  negotiations 
with  defendant  resulting  In  a  sale  of  the 
property,  they  should  find  for  the  plaintiff, 
"even  if  the  jury  should  believe  from  the 
evidence  that  the  said  Echart  or  Flint  Irv- 
ing &  Stoner  Company  had  knowledge  of 
said  Dunlevie  property,  and  that  the  same 
was  for  sale."  The  Just  criticism  of  this 
instruction  is,  first  that  the  words  '*to  as- 


sist in  making  sale"  do  not  correctly  state 
the  terms  of  the  contract  alleged  and  prov- 
en; and,  second,  that  it  limits  the  negotia- 
tions between  seller  and  purchaser  shown 
in  evidence  to  a  mere  knowledge  on  the  part 
of  the  purchaser  of  the  defendant's  property 
and  that  it  was  for  sale.  If  the  instruction 
had  stated  the  employment  in  the  terms  of 
the  contract  alleged  and  proven,  and,  in- 
stead of  limiting  the  direct  negotiations  be- 
tween seller  and  purchaser  to  a  bare  knowl- 
edge of  the  property  and  that  it  was  Tor 
sale,  had  further  qualified  it  so  as  to  fit  the 
evidence  on  that  subject  it  would  have  been 
proper.  The  rule  respecting  instructions  ap- 
plicable, as  announced  by  this  court  is  that 
"an  instruction  cannot  take  only  a  portion 
of  the  facts  involved  in  a  case  under  the  evi- 
dence, and  erect  a  hyx>othesis  upon  them 
only,  disregarding  others,  and  tell  the  Jury, 
if  that  hypothesis  be  true,  to  find  accord- 
ingly, because  that  hypothesis  is  not  as 
broad  as  the  scope  of  the  evidence  and  the 
contention  before  the  jury."  Thompson  v. 
Douglass,  35  W.  Va.  344,  13  &  E.  1015; 
Wooden  V.  Improvement  Co.,  38  W.  Va.  23, 
17  S.  B.  386;  McCreery's  Adm'x  v.  Railroad 
Co.,  43  W.  Va.  110,  27  S.  E.  327.  It  was  ar- 
gued that  any  defect  in  this  Instruction  was 
cured  by  the  instructions  given  on  behalf  of 
defendant;  but  as  has  been  frequently  held 
by  this  court  a  bad  instruction  is  not  cured 
by  a  good  one  inconsistent  therewith.  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  683,  41  Am. 
Rep.  682 ;  McKelvey  v.  Railroad  Co.,  35  W. 
Va.  501,  14  S.  E.  261 ;  McCreery's  Adm'x  v. 
Railroad  Co.,  supra. 

Next  as  to  plaintiffs  instruction  No.  2.  It 
told  the  Jury  that  finding  no  contract  as  to 
amount  of  compensation,  "the  plaintiff  would 
be  entitled  to  recover  such  compensation  as  is 
usual  and  customary  in  the  locality  in  which 
the  sale  was  made."  The  objection  to  it  is 
that  it  was  based  upon,  and  intended  to  con- 
trol the  jury  by,  the  testimony  of  Cobb,  Dun- 
kle, and  Echols  that  5  per  cent  was  the  pre- 
vailing rate.  In  response  to  the  question  what 
the  usual  commission  was  in  absence  of  a  spe- 
cial contract  Dunkle  said:  "In  a  general 
way  it  is  supposed  to  be  5  per  cent"  When 
asked  whether  or  not  they  knew  the  usual 
commission  paid  real  estate  brokers  in  the 
counties  of  Randolph  and  Pocahontas  in  ab- 
sence of  a  special  contract  Cobb  and  Echols 
said:  "Five  per  cent  of  the  .proceeds  of 
sale."  Cobb  was  permitted  to  testify,  over 
objection  by  defendant  that  previously  he 
had  a  contract  with  defendant  for  the  sale 
of  this  property  which  would  have  netted 
him  from  $20,000  to  |25,000  commissions  if 
consummated.  A  letter  from  Cobb  to  Dun- 
levie showed  an  effort  on  the  part  of  Cobb 
to  specially  contract  for  5  per-  cent.,  and  a 
letter  from  Dunlevie  to  Cobb  attempting  to 
limit  the  commission  to  2  per  cent  All  this 
evidence  was  before  the  Jury.  There  was 
absolutely  no  evidence  of  any  particular 
sales,  or  of  a  single  instance  where  5  per 


388 


00  S0UTEU2ASTEBN  BEPOBTSEL 


(W.Va- 


jent  commlBsioiui  were  paid.  Whether  there 
was  any  well-establisbed  custom  respecting 
the  subject  of  commissions  In  this  locality, 
with  respect  to  which  the  parties  must  be 
presumed  to  have  contracted,  was  a  ques- 
tion of  fact  for  the  Jury.  Hansbrough  y. 
Neal,  94  Va.  722,  27  S.  E.  593;  Lumber  Ck>. 
V,  Lumber  Co.,  103  Va.  730,  50  S.  B.  270; 
Packing  Co.  v.  Tilton,  87  111.  547 ;  Hitesman 
▼.  State,  48  Ind.  473;  Paddock  y.  Insurance 
«>^  11  Pick.  (Mass.)  227;  McLanahan  y.  In- 
surance Co.,  26  U.  S.  170,  7  L.  Ed.  98.  The 
ylce  of  the  Instruction  is  not  that  pointed 
out  by  counsel,  but  in  assuming  as  a  fact 
proyen  that  there  was  such  a  usual  and  cus- 
tomary price  for  like  serylces  preyalllng  In 
the  locality  in  which  the  sale  was  made. 
That  question  should  haye  been  left  to  the 
Jury,  under  a  proper  Instruction. 

As  to  plaintiffs  instruction  No.  4,  it  told 
the  Jury  "that,  if  they  belieye  from  all  the 
eyldence  that  any  witness  who  has  testified 
In  this  case  has  knowingly  and  willfully  tes- 
tified falsely  to  any  material  fact  in  this 
case,  they  may  dlregard  the  whole  testimony 
of  such  witness,  or  they  may  giye  such  weight 
to  the  eyidence  of  such  witness  on  other 
points  as  they  may  think  it  entitled  to.  The 
Jury  are  tiie  excluslye  Judges  of  the  weight 
of  testimony.**  This  instruction  seems  to  be 
Justified  by  State  y.  Thompson,  21  W.  Va. 
741,  and  Ward  y.  Brown,  63  W.  Va.  227,.  44 
S.  E.  488,  and,  as  it  was  made  applicable  to 
all  witnesses  both  for  plaintiff  and  defend- 
ant, and  being  the  law  of  the  cases  cited,  we 
see  no  error  In  glying  it 

As  to  defendant's  instruction  No.  Z,  It  told 
the  Jury  that,  if  they  belleyed  from  the  eyi- 
dence that  the  plaintiff  was  acting  as  a  real 
estate  broker  in  February,  March,  and  April, 
1906,  without  a  state  license,  they  must  find 
for  tbe  defendant  It  is  conceded  that  this 
instruction  is  not  good  tnder  Ober  y.  Ste- 
phens, 64  W.  Va.  864,  46  &  E.  195 ;  but  coun- 
sel for  defendant  challenge  the  correctness 
of  that  decision,  and  request  us  to  re-exam- 
ine it  This  we  haye  done,  resulting  in  the 
conclusion  that  that  case  is  well  founded  in 
law,  and  ought  to  be  approyed.  Nor  do  we 
think  the  statute  (section  2,  c  82,  Code  1899 
(Code  1906,  I  914]),  subsequently  amended 
BO  as  to  In  specific  terms  include  real  estate 
agents,  in  any  way  changes  the  effect  of  that 
decision.  This  instruction  was  therefore 
properly   refused. 

Next,  with  reference  to  defendant*s  in- 
struction No  4,  refused.  It  relates  to  the 
binding  effect  of  a  letter  of  Dunleyie  to 
Cobb  of  March  9,  1906,  in  which  the  defend- 
ant said,  "I  will  allow  you  a  commission  of 
2  per  cent,  to  be  paid  when  the  sale  is  con- 
summated and  payments  made,**  and  tells 
the  Jury  that  if  tbey  find  this  letter  was 
properly  addressed,  stamped,  and  mailed, 
tbey  can  only  find  a  brokerage  of  2  per  cent 
as  the  compensation  to  be  paid  plaintiff. 
Cobb  denied  recelying  this  letter.  The  plain- 
tiff relies  on  Campbell  y.  Beard,  57  W.  Va. 


609,  50  &  E.  747.  This  case  holds  that* 
where  one  uses  the  mall  to  communicate  m 
proposition,  the  posting  of  a  letter  of  accept- 
ance makes  the  acceptance  complete  the  mo- 
ment the  letter  is  mailed,  unless  the  offer  is 
so  qualified  as  to'  require  receipt  of  tbe  let- 
ter to  constitute  acceptance.  But  is  tbe 
letter  In  question  such  an  acceptance  of  a 
prior  proposition  transmitted  by  Cobb?  We 
think  not  Cobb  had  proposed  by  preylous 
letter  5  per  cent,  and  Dunleyie  In  reply  had 
said:  "We  will  haye  no  trouble  in  getthig 
together  on  that"  A  subsequent  lettor  pro- 
posing 2  per  cent  was  therefore  no  accept- 
ance of  CoM's  proposition.  It  was  a  counter 
proposition,  and  did  not  bind  Cobb  unless  re- 
ceiyed  by  him.  All  authorities  agree  that 
to  be  binding  the  acceptance  thus  communi- 
cated must  be  unconditional.  See  Goulding 
y.  Hammond,  64  Fed.  639,'4  C.  C.  A.  633; 
Iron  Co.  y.  Foote  (C.  C.)  16  Fed.  646;  Brown 
y.  Railroad  Co.,  44  N.  Y.  79;  Marschall  y. 
VUieyard  Co.,  7  Misc.  Rep.  674,  28  N.  T. 
Supp.  62;  Hutcheson  y.  Blakeman,  60  Ey. 
80.  Defendant's  Instruction  No.  5,  glyen, 
coyers  the  same  subject,  and  properly  makes 
the  binding  effect  of  the  letter  of  March  9th 
dependent  upon  receipt  thereof  by  him. 

For  the  reasons  giyen,  we  reyerse  the 
Judgment,  set  aside  the  yerdict,  and  award 
the  defendant  a  new  triaL 


(63  W.  Va.  38^'; 
LA  RUB  et  al.  y.  LBB  et  at 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  28,  1908.) 

1.  Wills— HoLOGBAPHio  Will  —  Bbabubes — 

ALTEBATIO  NS—R  EVOCATION . 

Erasures  by  hand  of  testator  in  a  holo- 
graphic will  ia  legal  revocation  of  such  portions 
as  are  so  erased,  since  It  is  in  the  manner  re- 
quired for  a  will  of  that  character  to  be  ezecnt- 
ed ;  and,  for  the  same  reason,  new  portions  writ- 
ten into  such  will  by  hand  of  testator,  his  name 
remaining  in  such  manner  as  to  make  it  mani- 
fest that  It  is  intended  as  a  8ifi:nature,  may  make 
the  whole  as  changed  a  complete  and  valid  new 
holographic  will  of  such  testator. 

[Ed«  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  453.] 

2.  Same— Pbesuicptiowb.   * 

The  use  of  pencil  In  writing  a  will  other- 
wise duly  executed,  or  in  making  alterations  in 
such  will,  raises  do  presumption  that  testator 
was  only  deliberating,  and  that  the  will  is  not 
final.  The  use  of  such  instrument  may  be  as 
final  and  oondusive  as  to  intent  of  testator  as 
the  use  of  any  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S§  453,  732.] 

8.  Same— CoNTEMPLATsn  Changes. 

Evidence  to  show  that  testator.  In  a  will 
duly  executed,  contemplated  changes  therein, 
cannot  affect  its  validity  in  its  integrity,  or  in 
any  of  its  parts.  Until  there  is  a  change  in  the 
legal  mode,  the  presumption  is  that  the  result  of 
such  contemplation  was  a  determination  to  ad- 
here to  the  will  as  executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dij;. 
vol.  49,  Wills.  §{  696.  729-731.] 

4.  Same— Declabations  of  Testator. 

Conduct  and  declarations  of  the  testator, 
after  a  will  is  duly  executed*  manifesting  Ig- 
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norance  of  Its  ezlBtence,  are  not  competent  to 
question  the  Talldity  or  existence  of  such  will. 

fEd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
^roL  49,  Wills,  S  696.] 

5.  Trial— DiBECTiNG  Verdict. 

It  is  the  duty  of  a-  trial  court,  if  requested, 
to  direct  a  verdict  for  the  party  who  has  ad- 
duced evidence  suflScient  to  warrant  a  verdict  in 
his  favor,  and  no  evidence  appreciably  tendiuf?  to 
overthrow  the  case  so  made  has  been  adduced  by 
the  opposite  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  46.  Trial,  H  37(W95.] 

(SyUabos  by  the  Court.) 

Error  from  Circuit  Court,  Hancock  County. 

Action  by  Ann  W.  La  Rue  and  others 
against  William  M.  Lee  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.    Aflflrmed. 

Oliver  S.  Marshall,  for  plaintiffs  in  error. 
John  R.  Donehoo,  for  defendants  in  error. 

ROBINSON,  J.  A  writing  propounded  as 
the  last  will  and  testament  of  William  Grif- 
fith, deceased,  was  admitted  to  probate,  and, 
upon  appeal  therefrom  to  the  circuit  court, 
an  issue  of  deylsaylt  vel  non  was  submitted 
to  the  Jury.  The  evidence  offered  by  the  con- 
testants was  excluded,  and  a  verdict  directed 
for  proponents,  which,  being,  returned,  judg- 
ment accordingly  followed,  and,  upon  proper 
exceptions,  this  writ  of  error  prosecuted. 

This  writing  Is  in  testamentary  form,  and 
was  duly  proved  to  be  wholly  in  the  hand- 
writing of  the  testator  and  signed  by  him. 
While  It  Is  crude  in  expression,  and  not  a 
standard  of  orthographical  and  grammatical 
construction,  it  is  quite  intelligible.  The 
writing  is  plain  and  easily  read.  It  appears 
to  have  been  originally  written  with  a  purple 
Indelible  pencil,  and  to  contain  some  erasures 
and  Interlineations  by  a  black  graphite  pen- 
cil. Upon  its  face,  and  by  all  its  terms,  it 
is  a  win.  It  Is  in  the  formal  language  of  a 
will,  and  can  be  read  completely,  with  the 
changes  made  therein.  We  have  been  favor- 
ed with  the  original  document,  and  find  it  to 
be  of  no  unusual  type,  but  such  as  appears 
daily  In  the  affairs  of  old-fashioned,  sensible, 
but  illiterate  men.  It  is  written  on  two  sheets 
of  note,  or  small-sized  letter,  paper,  It  con- 
tains four  pages,  each  plainly  numbered.  The 
document  is  regularly  dated  and  signed.  On 
a  separate  and  unnumbered  sheet  of  the  same 
size  and  quality  of  paper,  in  black  graphite 
pencil  writing,  evidently  by  the  same  hand 
as  that  of  the  other  sheets,  there  is  a  separate 
writing,  signed  by  the  testator  but  not  dated, 
which  states:  "I  may  chang  my  will" — ^and 
then  proceeds  to  set  forth  what  changes  might 
be  made,  ending  with  these  words :  "If  I  dont 
make  theas  changes  my  will  must  stand  as  I 
hav  it  now  Roat."  After  testator's  death  all 
this  writing  was  found  by  one  of  the  execu- 
tors named  therein  in  a  drawer  of  a  bureau 
in  testator's  house,  and  this  executor  took 
possession  thereof,  and  produced  it  for  pro- 
bate as  aforesaid.  It  is  well  to  note  that  this 
proceeding  can  relate  only  to  probate,  and  in 


no  wise  to  the  construction  of  the  writing 
Viewing  the  whole  record,  we  observe  that 
the  case  turns  entirely  upon  the  sufficiency 
of  the  evidence  introduced  by  contestants  to 
invalidate  this  writing  as  a  will.  This  is 
true,  because  (1)  the  paper  itself,  upon  Its 
face,  is  clearly  a  legal  testamentary  disposi- 
tion of  property;  (2)  the  evidence  of  propo- 
nents is  sufficient  to  establish  such  writing 
as  a  holographic  will  of  the  decedent,  under 
our  statute.  Since  these  propositions  are  con- 
vincingly true,  the  question  presented  is: 
Was  the  evidence  on  l)ehalf  of  contestants 
of  sufficient  weight  to  affect  the  case  so 
made?  If  it  was  not  of  such  weight,  there 
was  no  error  in  excluding  it  from  the  jury 
and  directing  a  verdict  for  proponents.  In 
Kuykendall  v.  Fisher,  61  W.  Va.  87,  56  S. 
E.  48,  8  L.  R.  A.  (N.  S.)  94,  this  court  held : 
"When  the  evidence  adduced  by  one  of  the 
parties  to  a  civil  action  is  sufficient  to  war- 
rant a  finding  in  his  favor,  and  no  evidence 
appreciably  tending  to  overthrow  the  case  so 
made  has  been  adduced  by  the  opposite  party, 
it  is  the  duty  of  the  court  to  direct  a  verdict 
in  favor  of  the  former,  if  requested  so  to  do." 
We  find  this  principle  to  be  most  applicable 
and  controlling  in  the  case  before  us. 

It  is  argued  that  the  erasures  and  inter- 
lineations invalidate  the  writing  as  a  will, 
or,  in  other  words,  work  a  revocation  of  the 
same.  Further  contentions  of  the  contestants 
are  that  the  writing  is  only  deliberative,  that 
the  same  appears  from  the  writing  itself  and 
the  parol  evidence  introduced,  and,  therefore, 
that  lack  of  testamentary  intent  is  shown. 
These  contentions  appear  to  be  based  upon 
the  following:  That  the  writing  is  in  pencil, 
with  changes  made  by  a  different  pencil ;  that 
said  writing  on  the  unnumbered  sheet  evi- 
denced a  probability  that  testator  might 
change  his  will;  that  the  writing  was  not 
found  in  a  box  containing  testator's  other 
valuable  papers  and  money ;  that  testator,  a 
month  or  so  before  his  death,  stated  that  he 
had  blocked  out  a  will;  and  that  on  his 
deathbed  he  said  that  he  did  not  have  his 
business  attended,  but  perhaps  the  court  could 
do  it  as  well.  Alterations  in  this  writing 
have  not  the  effect  insisted  upon  by  con- 
testants. No  presumption  arises  from  them 
to  be  overcome  by  proponents.  The  will  Is 
presumed  to  have  been  in  the  same  condition 
when  executed  as  it  was  when  found  after 
testator's  death.  Rood  on  Wills,  {  ^8.  In 
this  state  one  may  inake  a  valid  will  without 
the  same  being  attested  by  witnesses.  He 
may  make  a  holographic  will,  as  this  man 
did.  The  only  requisites  of  such  will  are  that 
it  shall  "be  wholly  written  by  the  testator," 
and  signed  by  him  "in  such  manner  as  to 
make  it  manifest  that  the  name  is  intended 
as  a  signature."  No  dating  is  required.  It 
need  not  be  attested  by  witnesses,  says  the 
statute.  The  writing  before  us  is  unquestion- 
ably established  as  such,  looking  only  to  Its 
face  and  the  evidence  of  proponents.  Do  the 
erasures  and  changes  affect  it,  as  they  would 
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a  will  not  holographic,  nnless  the  same  was 
properly  reattested  after  the  changes  were 
made?  Our  statute  settles  this  wherein  it 
provides  that  a  writing  declaring  an  inten- 
tion to  revoke,  and  executed  in  the  manner 
in  which  a  will  is  required  to  be  executed,  is 
the  legal  method  of  revocation.  So  we  say 
that  erasures  in  a  holographic  will,  made  by 
the  hand  of  testator  himself,  is  legal  revoca- 
tion of  such  portions  as  are  so  erased,  since 
it  is  in  the  manner  required  for  a  will  of  that 
kind  to  be  executed ;  and  new  portions  writ- 
ten into  such  will  by  the  same  hand,  to  take 
the  place  of  erasures,  or  new  portions  other- 
wise written  therein  by  the  same  hand,  be- 
ing thereby  executed  in  the  manner  which 
Justifies  the  validity  of  a  holographic  will 
originally,  so  long  as  the  signature  of  the  tes- 
tator remains  in  such  manner  as  to  make  it 
manifest  that  it  is  Intended  as  a  signature, 
do  not  in  any  sense  invalidate  the  will  or  af- 
fect its  finality,  since  it  is  then  a  complete 
new  holographic  will,  and  needs  no  re-execn- 
tion  or  republication  before  witnesses,  be- 
cause it  did  not  originally  demand  execution 
and  publication  before  them.  To  say  that 
the  whole  must  be  rewritten  and  again  sign- 
ed by  testator  is  simply  to  say  that  which  is 
neither  reasonable  nor  practicable.  There 
was  alteration  in  the  mode  provided  by  law, 
since  it  is  proved  that  such  alteration  was 
made  in  the  handwriting  of  testator.  Sharp 
V.  Sharp,  2  Leigh  (Va.)  256.  We  think  that 
these  considerations  sufficiently  dispose  of 
the  proposition  that  the  erasures  and  inter- 
lineations on  their  face  affect  this  writing  as 
as  will,  or  its  finality  as  such. 

The  proposition  that  writing  In  pencil  is 
presumptive  of  deliberation,  and  no  intent 
of  finality,  is  so  foreclosed  by  authority  that 
but  brief  reference  to  it  is  merited  here. 
"Statutes  requiring  wills  to  be  made  in  writ- 
ing are  fully  satisfied  by  printing  from  plates 
or  type,  by  typewriting,  or  by  writing  made 
with  a  lead  pencil"  Rood  on  Wills,  S  246. 
And  in  Estate  of  Tomlinson,  133  Pa.  245,  19 
Atl.  482,  19  Am.  St  Rep.  637,  it  is  held: 
"A  will  wholly  written  in  lead  pencil  Is  as 
valid  as  if  written  in  ink ;  and  the  cancella- 
tion of  legacies  in  lead  pencil,  though  in  a 
will  written  in  ink,  may  be  as  final  and  con- 
clusive as  to  the  intent  of  testator  as  if 
made  in  ink."  Such  is  the  American  author- 
ity.   Underbill  on  Wille,  S  183. 

No  suspended  intention  appears  in  this 
writing;  it  is  complete,  and  there  is  no  break- 
ing off  in  its  dispositions.  The  writing  on 
the  unnumbered  sheet  saying  that  he  may 
change  his  will  shows  no  suspended  intention 
of  testator,  for  it  is  therein  distinctly  stated 
that  if  changes  are  not  made  the  will  shall 
stand  as  written.  It  appears  that  some  of 
the  changes  therein  contemplated  were  made, 
legally,  as  we  have  held  above.  But  testa- 
tor, by  his  language  in  the  memorandum 
ou  the  unnumbered  sheet,  made  it  clear  that 
bis  will  was  to  stand  as  written,  except  as 
to  such  changes  as  he  might  make  therein^ 


and  that,  changes  being  made,  it  was  to  stand 
as  changed.  In  Bamewall  v.  Murrell,  lOS 
Ala.  366,  18  South.  831,  there  is  an  applica- 
ble holding  that  meets  with  our  approval, 
since  good  reason  and  stability  of  proper 
papers  as  testamentary  dispositions  Justify  it; 
*'A  will  having  been  duly  executed,  evidence 
to  show  that  the  testator  entertained  thoughts 
of,  or  contemplated  changes,  alterations,  or 
revocations  thereof,  cannot  affect  the  valid- 
ity of  such  will,  in  its.integrity,  or  in  any  of 
its  parts.  Until  there  is  a  change,  alteration, 
or  revocation  in  the  mode  appointed  by  law, 
the  legal  presumption  is  that  the  result  of 
all  thought  and  contemplation  was  a  deter- 
mination to  adhere  to  the  will  as  executed." 

The  finding  of  the  will  in  the  drawer  in- 
stead of  in  the  testator's  tin  box  is  a  mere 
circumstance,  so  slight  as  to  have  no  ap- 
preciable weight  Our  statute  law  provides 
no  particular  custody  to  be  necessary  in  the 
case  of  a  holographic  will,  as  do  the  statutes 
of  some  other  states ;  nor,  in  fact,  as  to  any 
will, 

•Where  is  the  absence  of  testamentary  in- 
tent shown,  as  urged  for  contestants?  Not 
from  the  writing  itself,  for  such  intent  there 
appears.  And  says  Rood  on  Wills,  |  62: 
"Usually  no  proof  of  testamentary  intent  is 
required,  for  it  sufficiently  appears  on  the 
face  of  the  paper.  But  if  there  be  any 
doubt  on  the  matter,  the  circumstances  un- 
der which  the  will  was  executed  may  be 
shown  in  detail."  But  where  is  the  doubt 
shown?  Shall  we  say  that  it  is  sliown  by 
the  slight  parol  evidence  that  the  testator 
said  he  had  blocked  out  a  will,  and,  later, 
that  his  business  was  unattended,  as  herein- 
before recited?  Can  this  prevail  against  the 
plain  testamentary  form  and  intent  shown 
by  the  writing  in  question?  The  law  does 
not  overthrow  a  testamentary  writing  on  the 
weight  of  mere  parol  declarations  by  testa- 
tor. If  it  did,  why  require  testamentary  dis- 
positions to  be  in  writing?  Why  not  es- 
tablish them  by  parol?  Said  Judge  Baldwin, 
in  Malone's  Adm'r  v.  Hobbs,  1  Rob.  (Va.)  346, 
39  Am.  Dec.  263:  "The  spirit  of  our  stat- 
ute law  in  regard  to  the  making  and  revoca- 
tion of  wills  is  to  restrain  parol  testimony  on 
the  subject  within  the  narrowest  practicable 
limits.  Hence  the  solemnities  of  writing,  sig- 
nature, attestation."  The  same  spirit  has 
been  constantly  maintained,  and  is  apparent 
in  our  present  statute  on  wills. 

The  inadmissibility  of  such  oral  declara- 
tions of  a  testator  as  are  relied  upon  to  in- 
validate the  will  we  find  to  be  fully  sustained 
by  authorities  cited  and  principles  discussed 
in  Couch  V.  Eastham,  27  W.  Va.  796,  55  Am. 
Rep.  346.  To  admit  such  declarations  in- 
consistent with  the  will  would  be  to  estab- 
lish a  doctrine  which  would  render  useless 
the  precautions  which  the  law  requires  in 
making  a  will;  for,  if  such  evidence  were 
allowed,  witnesses  would  constantly  be  pro- 
duced to  set  aside  the  most  solemn  testa- 
mentary instruments.   Testator  having  shown 
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a  settled  purpose  that  snch  writing  eb  Is 
before  us  should  be  his  will,  there  must  be 
sliowu  something  more  than  declarations 
inconsistent  with  its  existence,  since  the  pa- 
per, in  hto  own  handwriting,  and  under  his 
control,  was  permitted  to  remain  undisturbed 
by  him  until  his  death.  The  law  prescribes 
tlie  reauisites  for  a  yalld  will;  and,  when 
tbese  are  complied  with  in  strict  conformity 
thereto,  can  It  be  allowed,  upon  reason,  to 
defeat  them  by  mere  declarations,  unaccom- 
panied by  any  act?  The  true  principle  In 
r^ard  to  declarations  by  testator,  affecting 
bis  will  is  this:  "The  conduct  and  declara- 
tions of  the.  testator  both  before  and  after 
be  executed  the  will  are  compet^it  evidence 
to  show  his  capacity  at  the  time  the  will  was 
executed,  when  the  issue  is  upon  the  sanity 
of  the  testator;  but  after  the  will  Is  made, 
such  conduct  and  declarations  manifesting 
ignorance  of  the  existence  of  the  will  are 
not  competent  to  show  that  the  testator  never 
had  made  the  will  in  question/*  Redfleld  on 
wniB,  657;  Meeker  ▼.  Boyian,  28  N.  J.  Law, 
274;  Leslie  v.  McMurtry,  00  Ark.  801,  80 
S.  W.  83;  Wells  ▼.  Wells,  144  Mo.  198,  46 
S.  W.  1095. 

It  follow^  from  what  we  have  said  that 
refusal  of  the  Instructions  requested  by  con- 
testants and  exclusion  of  their  evidence  were 
proper.  The  proposed  Instructions  were  un- 
warranted by  a  correct  legal  view  of  the 
case,  as  expressed  by  us  herein.  The  evi- 
dence adduced  by  proponents  was  sufQcient 
to  warrant  a  finding  in  their  favor,  and  no 
evidence  appreciably  tending  to  overthrow 
the  case  made  by  them  having  been  adduced 
by  contestants,  it  was  the  duty  of  the  court, 
as  requested  by  proponents,  to  direct  a  ver- 
dict in  their  favor.  There  is  no  error,  and 
the  Judgment  is  affirmed. 


(63  w.  Va.  431) 

HAWKINS  V.  BARB,  Assessor. 

SAMB  V.  GARTER,  Assessor. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Jan.  28,  1908.) 

1.  MANDAinrs— When  Writ  Granted. 

The  extraordinary  writ  of  mandamus  will 
never  be  issued  in  any  case  where  it  is  unnec- 
essary, or  where,  if  used,  it  would  prove  unavail- 
ing, fruitless,  and  nugatory.  The  court  will  not 
compel  the  doing  of  a  vain  thing.  A  mere  ab- 
stract right,  unattended  by  any  substantial  bene- 
fit to  the  party  asldng  mandamus,  will  not  be 
enforced  by  the  writ 

'    [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Mandamus,  $  48.] 

2.  Statutes— CoNffTRUcnoN—SuBSTiTcrra. 

A  special  statutory  provision  in  one  chap- 
ter of  a  Code  substantially  withdrawing,  from 
the  operation  of  another  chapter  one  of  the  sub- 
jects thereof,  and  making  specific  and  compre- 
hensive regulations  respectmg  the  same,  ap- 
parently complete  so  far  as  they  go,  and  radi- 
cally different  from  those  of  the  general  pro- 
visions by  which  the  subject  had  been  previous- 
ly governed,  except  such  subject  from  the  op- 
eration of  the  general  statute  to  the  extent  to 
which   it  is  governed  by   the  special  provision. 


and  is  pro  tanto  a  substitute  for  the  general 
statute  formerly  governing  the  subject-matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  {  303.] 

3.  Taxation— Collection— Compensation  aw 

Oefigerb 

Section  58,  c.  29,  Code  190G,  mailing  pro- 
vision for  commissions  to  assessors  and  sheriffs 
for  collection  of  capitation  taxes,  is  the  full  and 
complete  expression  of  the  legislative  will  on 
that  subject,  and  sheriffs  are  not  entitled  to  an 
additional  conmiission  on  such  taxes,  under  the 
provisions  of  chapter  30  of  the  Code  of  1906,  re- 
lating to  compensation  for  collection  of  taxes. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Fayette  County. 

Application  of  E.  B.  Hawkins  for  writ  of 
mandamus  against  B.  E.  Bare,  assessor  of 
the  First  district,  and  for  writ  of  mandamus 
against  S.  T.  Carter,  assessor  of  the  Second 
district  From  Judgments  granting  the  writs, 
defendants  bring  error.  Reversed  and  writs 
quashed. 

Dillon  &  Nuckolls,  for  plaintiffs  in  error. 

POFFBNBABGBR,  P.  On  the  23d  day  of 
September,  1907,  the  circuit  court  of  Fayette 
county  rendered  Judgments  awarding  peremp- 
tory writs  of  mandamus  against  S.  T.  Carter 
and  B.  B.  Bare,  assessors  of  said  county, 
upon  the  application  of  B,  B.  Hawkins,  the 
sheriff  thereof,  requiring  them  to  pay  to  him 
the  capitation  taxes  collected  by  them,  re- 
spectively, in  their  districts,  prior  to  the  22d 
day  of  May,  1907,  less  the  commission  allow- 
ed them  thereon.  The  facts  stated  in  the  al- 
ternative writs  were  not  controverted,  and 
the  defendants,  relying  solely  upon  the  law 
applicable  to  the  facts,  demurred  to  the  al- 
ternative writs,  and  made  no  other  defense. 

Construing  the  statute  upon  which  the  de- 
mands asserted  against  the  assessors  are 
predicated  as  not  vesting  in  the  sheriff  any 
personal  pecuniary  interest  in  the  taxes  in- 
volved, but  only  a  dry,  technical,  fruitless, 
legal  right  to  receive  the  same  and  pay  them 
into  the  treasury  of  the  state,  without  deduc- 
tion for  commission  or  other  charge  inuring 
to  his  personal  benefit,  the  attorneys  for  the 
plaintiffs  in  error  protest  that  the  writs  of 
mandamus  cannot  be  invoked  or  had  for  such 
purpose.  If  the  sheriff  has  no  beneficial  per- 
sonal  interest  In  respect  to  the  taxes,  and  his 
custody  or  possession  thereof  is  not  neces- 
sary to  protect  him  from  liability  in  respect 
to  the  same,  so  that  the  awarding  of  the  writ 
would  not  be  in  any  sense  beneficial  to  him, 
the  court  would  not  lend  its  process  for  the 
gratification  of  a  mere  whim  or  the  settle- 
ment of  a  legal  technicality.  '"The  extraor- 
dinary writ  of  mandamus  will  never  be  is- 
sued in  any  case  where  it  is  unnecessary,  or 
where,  if  used,  it  would  prove  unavailing, 
fruitless,  and  nugatory.  The  court  will  not 
compel  the  doing  of  a  vain  thing.  A  mere 
abstract  right,  unattended  by  any  substantia] 
benefit  to  the  party  asking  mandamus,  will 
not  be  enforced  by  the  writ"  Hall  v.  Staim- 
ton,  55  W.  Va.  681,  47  S.  B.  266.  Abundant 
authority  to  sustain  this  proposition,  in  the 
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form  of  decisloiui  of  other  courts,  is  cited  in 
the  opinion  in  that  case,  and  we  content  our- 
selves with  a  reference  thereto. 

Whether  any  duty  rested  upon  the  sheriff 
respecting  the  taxes  In  question,  or  the  pos- 
session thereof  would  confer  upon  him  any 
pecuniary  advantage  or  benefit,  depends  upon 
the  interpretation  of  certain  statutory  pro- 
visions. Prior  to  the  new  tax  legislation,  be- 
ginning at  the  special  session  of  the  Legisla- 
ture, held  in  1904,  capitation  taxes  for  state 
school  purposes  were  collected  by  the  sher- 
iffs of  the  several  counties.  A  new  provision 
respecting  the  collection  thereof  was  insert- 
ed in  chapter  85,  p.  285,  Acts  1905,  amending 
and  re-enacting  chapter  29  of  the  Code  of 
1899  [Code  1906,  SS  672-821].  By  this  act 
that  chapter  was  greatly  changed.  As  chang- 
ed, section  58  [Ck)de  1906,  I  737]  made  it  the 
duty  of  the  assessors  to  collect  the  capitation 
taxes  for  state  purposes  as  far  as  possible 
between  the  1st  day  of  April  and  the  levy 
terms  of  the  county  courts,  which  were  held 
in  July  of  each  year,  and  pay  the  same  over 
to  the  sheriffs  at  the  end  of  each  month  as  so 
collected,  '*less  commission  of  10  per  cent., 
to  which  the  assessors"  were  declared  to  "be 
entitled  for  collection."  At  the  levy  term 
they  were  required  to  make  reports  to  the 
county  courts  of  their  collections,  showing 
the  names  of  all  persons  from  whom  colle<y 
tlons  had  been  made,  and  the  names  of  all 
persons  from  whom  collections  had  not  been 
made,  and  thereafter  they  were  inhibited 
from  further  collections  for  that  year,  and 
the  sheriffs  were  required  to  collect  all  the 
delinquent  capitations  so  reported,  as  well  as 
any  others  which  they  might  discover.  By 
an  act  passed  by  the  Legislature  on  the  22d 
day  of  February,  1907  (Laws  1907,  p.  849,  c 
80),  which  took  effect  90  days  thereafter, 
namely.  May  22,  1907,  this  provision  was 
changed  so  far  only  as  regards  capitations 
for  state  school  purposes  as  to  require  the 
assessors  not  later  than  the  15th  day  of  each 
month  to  turn  over  to  the  auditor  of  the  state 
all  capitations  collected  by  them  during  the 
previous  month  and  not  paid  over.  This  act 
took  effect  before  the  alternative  writs  of 
mandamus  were  sued  out  in  these  cases. 
These  assessors,  under  instructions  from  the 
state  tax  commissioner  and  the  auditor,  re- 
frained from  making  any  payments  of  cap- 
itation taxes  to  the  sheriff  in  the  months  of 
April  and  May,  with  the  view  to  paying  them 
directly  to  the  auditor  as  soon  as  the  new  act 
should  come  into  effect.  After  it  did  come 
into  effect  it  not  only  authorized,  but  Justi- 
fied, payment  to  the  auditor  of  taxes  previ- 
ously collected,  for  such  payment  placed  the 
money  in  the  hands  of  an  officer  of  the  state 
who  was  entitled  to  receive  the  same,  namely, 
the  auditor.  Section  32,  c.  30,  Code  1906.  By 
paying  to  the  auditor  the  assessors  did  Just 
what  the  sheriff  would  have  been  bound  to 
do  had  payment  been  made  to  him.  The 
money  belonged  to  the  state,  and,  after  col- 
lection, it  was  competent  for  the  Legislature 


to  determine,  at  any  time,  who  should  have 
the  custody  thereof  for  and  on  behalf  of  the 
same.  It  is  not  apparent  that  any  duty  rest- 
ed upon  the  sheriff  to  compel  payment  of 
the  capitation  taxes  to  him  by  the  assessors. 
Provision  for  such  assessment  had  original- 
ly been  made  In  section  53,  a  4,  p.  52,  Acts 
1904  [Code  1906,  S  737],  and  bond  had  beea 
required  of  the  assessors  In  penalties,  to  be 
fixed  by  the  county  courts,  of  not  less  than 
$4,000,  nor  more  than  $20,000,  conditioned 
for  the  faithful  performance  of  duty  under 
the  act,  and  section  32,  c  30,  Code  1899,  as 
amended  by  Acts  1904,  p.  107,  c  5  [Code  1906, 
S  854],  had  conferred  upon  the  auditor  of 
the  state  power  to  proceed  against  the  as- 
sessors for  the  collection  of  any  money  due 
the  state.  The  act  did  not  expressly  confer 
upon  the  sheriff  power  to  sue  the  assessor. 
It  made  It  the  duty  of  the  assessor  to  pay 
to  him,  and  the  auditor  had  power  to  In- 
stitute proceedings  for  the  collection  of  mon- 
ey due  the  state.  The  sheriff  might  not  be 
In  default  as  to  money  never  received  by 
him,  and  for  the  collection  of  which  no  rem- 
edy was  expressly  given  him  by  the  law. 
But,  however  this  may  be,  the  money  in  ques- 
tion remained  In  the  hands  of  the  assessors 
until  after  the  new  law  authorized  payment 
of  capitation  taxes  to  the  auditor,  which  of- 
ficer had  power,  under  other  provisions  of 
the  statute,  to  enforce  payment  thereof  into 
the  state  treasury.  As  the  statute  then  au- 
thorized payment  to  the  auditor  by  the  asses- 
sor, and  the  sheriff  would  hi^ve  been  bound 
to  make  payment  to  the  same  officer,  if  the 
taxes  had  been  paid  over  to  him,  and  the 
auditor,  having  authority  to  collect,  had  de- 
manded the  money  of  the  assessors,  we  con- 
clude that  no  duty  rested  upon  the  sheriff 
respecting  the  same. 

Had  he  any  interest  therein,  by  way  of 
commission  or  otherwise,  which  gave  him  the 
right  to  collect  the  same  to  the  end  that  he 
might  retain  such  compensation?  The  stat- 
utory provisions  relating  to  the  sheriff's  com- 
mission are,  as  regards  capitations,  not  as 
clear  and  explicit  as  they  might  have  been 
made.  Section  31,  a  30,  Code  1906,  gives 
the  sheriff  commissions  generally  upon  the 
"amount  of  state  taxes  with  which  he  is 
chargeable,'*  provided  he  pays  the  same  into 
the  state  treasury  within  the  time  required 
by  law.  This  would  seem  to  give  him  a  com- 
mission upon  all  the  state  taxes  that  come  In- 
to his  hands ;  but  the  special  provision  found 
in  section  53,  c.  29,  Code  1899  [Code  1906,  i 
737],  as  amended  by  the  acts  of  1904,  1905, 
and  1907,  gives  a  commission  ui>on  capitation 
tax  collections  independently  of  the  general 
provision  for  compensation  to  the  sheriff.  It 
gives  the  assessor  a  commission  of  10  per 
cent,  as  we  have  seen,  to  the  extent  of  hia 
collections,  and  then  gives  the  sheriff  a  com- 
mission of  10  per  cent  on  the  delinquent 
capitation  taxes  collected  by  him,  but  re- 
quires the  assessor  to  pay  the  sheriff  "one- 
half  of  all  over  5  per  cent**    Just  what  this 
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means  as  between  the  sheriff  and  assessor 
we  are  not  called  upon  to  determine.  The 
question  here  involved  is  whether,  in  addition 
to  this  10  per  cent  going  to  the  assessor  and 
the  sheriff,  the  latter  was  entitled  to  charge, 
under  the  general  statute,  another  commis- 
sion on  the  taxes  paid  to  him  by  the  assessor 
under  the  acts  of  1904  and  1005.  If  so,  the 
total  commission  would  have  been  10  per 
cent,  plus  5  per  cent,  under  certain  condi- 
tions, or  4  per  cent,  under  other  conditions, 
or  3  per  cent,  under  other  conditions,  of  the 
90  per  cent  paid  over  to  the  sheriff  by  the 
assessor,  according  to  the  amount  paid  into 
the  treasury  by  the  former  on  all  accounts. 
The  alternative  writ  does  not  assert  any  right 
to  such  additional  commission,  and  the  omis- 
sion to  claim  It  might  justify  the  court  in 
foregoing  an  Inquiry  as  to  whether  the  plain- 
tiff is  entitled  to  it ;  but  it  seems  quite  prob- 
able that  possession  of  the  fund  is  sought  as 
a  basis  for  the  assertion  of  a  claim  thereto. 
An  affidavit  of  the  auditor  was  filed  in  the 
case  showing  that  the  statute  had  been  con- 
strued by  his  department  as  not  allowing 
such  commission,  and  that,  in  the  settlements 
made  by  him  with  the  plaintiff  and  all  the 
other'  sheriffs  of  the  state,  such  commission 
had  not  been  allowed.  We  think  the  special 
provision  made  with  reference  to  commissions 
on  capitation  taxes  constitutes  an  exception 
to  the  operation  of  the  general  provision. 
In  Section  53,  c.  29,  Code  1899  [Code  1906, 
§  737],  the  Legislature  has  dealt  specially  and 
comprehensively  with  the  subject  of  capita- 
tion taxes  and  the  collection  thereof.  If,  on 
an  examination  of  the  provisions  thereof 
showing  the  manner  and  extent  to  which  that 
body  has  treated  the  subject,  the  Intention 
to  make  those  provisions  a  complete  and  full 
expression  of  the  legislative  will  concerning 
the  same.  It  must  be  taken  and  regarded  as 
furnishing  the  exclusive  rule  governing  the 
subject,  not  a  mere  amendatory  provision,  en- 
grafted upon  the  general  law  formerly  gov- 
erning the  same  subject  A  statute  revising 
the  whole  subject-matter  of  a  former  one  be- 
comes, by  reason  of  its  scope  and  purpose, 
the  exclusive  rule  of  law  governing  the  sub- 
ject and  is  therefore  a  substitute  for  the 
former  statute  repealing  such  parts  thereof 
as  are  inconsistent  with  the  new  act,  and 
not  a  mere  amendatory  act,  adding  to,  or  de- 
tracting from,  the  former  law.  State  v.  Har- 
den (W.  Va.)  58  S.  B.  715;  State  v.  Mines,  38 
W.  Va,  1^,  18  S.  B.  470 ;  Herron  v.  Carson, 
26  W.  Va.  62;  District  of  Columbia  v.  Hut- 
ton,  143  U.  S.  18,  12  Sup.  Ct  369,  36  L.  Bd. 
60;  United  States  v.  Claflin,  97  U.  S.  546,  24 
L.  Bd.  1082,  1085 ;  Eckloff  v.  District  of  Co- 
lumbia, 135  U,  S.  240,  10  Sup.  Ct  752,  34  L. 
Bd.  120.  While  the  courts  have  usually  ap- 
plied this  rule  to  statutes  covering  the  whole 
subject-matter  of  another  statute  or  series 
of  statutes,  it  must  be  observed  that  logically 
it  applies  to  statutes  covering  an  entire  sub- 
ject whether  that  subject  be  the  only  one 
covered  by  another  statute  or  not    To  illus- 


trate, a  statute  may  deal  *wlth  a  number  of 
subjects,  treating  them  all  in  general  terms 
by  making  a  provision  common  to  all.  If, 
in  8Ut:h  case,  a  new  statute  selects  one  of  the 
several  subjects,  and  makes  a  complete  spe- 
cial provision  as  to  it  the  intention  to  sub- 
stitute that  provision  for  the  general  law  to 
that  extent  is  equally  as  obvious  and  appar- 
ent as  in  the  case  of  a  statute  originally  ap- 
plicable to  a  single  subject,  set  aside  and 
displaced  by  a  new  statute  dealing  compre- 
hensively with  such  subject  Such  statutes 
are  generally  spoken  of  as  special  provisions, 
constituting  exceptions  to  the  general  law, 
rather  than  as  substitutes  therefor,  but  it 
amounts  to  the  same  thing.  If  we  call  it  an 
exception  rather  than  a  substitution  pro 
tanto,  we  thereby  withdraw  the  subject-mat- 
ter thereof  from  the  operation  of  the  general 
law,  and  make  the  special  statute  the  exclu- 
sive law  of  the  subject  "Where  there  is  an  act 
or  provision  which  is  general  and  applicable 
actually  or  potentially  to  a  multitude  of  sub- 
jects, and  there  is  also  another  act  or  provi- 
sion which  is  particular  and  applicable  to 
one  of  these  subjects,  and  inconsistent  with 
the  general  act,  they  are  not  necessarily  so 
inconsistent  that  both  cannot  stand,  though 
contained  in  the  same  act,  or  though  the  gen- 
eral law  were  an  independent  enactment. 
The  general  act  would  operate  according  to 
its  terms  on  all  the  subjects  embraced  therein, 
except  the  particular  one  which  is  the  subject 
of  the  special  act  That  would  be  deemed  an 
exception,  unless  the  terms  of  the  later  gen- 
eral law  manifested  an  intention  to  exclude 
the  exception.  If  the  general  and  special  pro- 
visions are  in  the  same  act  or  passed  on  the 
same  day  in  separate  acts,  or  at  the  same 
session  of  the  Legislature,  the  presumption 
is  stronger  that  both  are  intended  to  operate." 
Lewis'  Suth.  Stat  Con.  S  346.  Neither  the 
intention  to  substitute,  nor  the  intention  to 
create  an  exception  from  the  general  law, 
depends  upon  inconsistency  between  the  new 
or  special  act  and  the  old  or  general  act,  in 
the  sense  of  repugnancy  in  terms.  It  is  incon- 
sistency in  point  of  intention,  an  obvious,  but 
unexpressed,  repugnancy.  It  is  a  mere  ques- 
tion of  whether  the  Legislature  intended  to 
make  a  complete  law  governing  the  subject- 
matter.  If  that  be  apparent,  there  is  a  sub- 
stitution or  an  exception,  as  the  case  may  be, 
although  there  is  no  express  repeal,  excep- 
tion, or  substitution ;  and  the  two  acts  might 
be  combined  by  making  the  later  or  special 
one  an  addition  to  the  older  or  general  one, 
and  treating  it  as  an  amendment,  whereby  a 
different  result  would  be  obtained.  In  every 
case  of  this  kind  the  two  courses  are  open 
to  the  court  Both  acts  may  be  allowed  to 
stand  and  operate  together  by  treating  the 
later  or  special  one  as  an  amendment  and 
certain  results  thereby  obtained,  or  the  new 
or  special  act  may  be  considered  a  substitute 
or  exception,  and  the  old  or  general  statute 
thereby  s^t  aside  either  wholly  or  partially, 
and  a  different  result  so  obtained;    and  the 
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doubt  !s  ftlwajB  resolved  by  the  character  of 
the  new  act  or  special  provision.  Though  it 
falls  to  denominate  itself  a  substitute  gr  ex- 
ception in  terms,  the  intent  to  make  it  such  is 
gathered  from  its  scope  and  character  and 
carried  Into  efPect. 

After  having  examined  the  provisions  of 
section  53,  c.  29,  Code  1899  [Code  1906.  § 
787],  and  compared  them  with  the  general 
statute  relating  to  the  sheriff's  compensation 
for  collection  of  taxes,  found  In  chapter  30 
of  the  Code  of  1899  [Code  1906,  {§  822-857], 
we  are  of  opinion  that  the  following  material 
alterations  disclose  Intention  to  make  the 
former  an  exception  to,  or  a  partial  substi- 
tute for,  the  general  statute.  Formerly  capi- 
tation taxes  were  entered  upon  the  personal 
property  book,  and  thereby  charged  to  the 
sheriff  and  collected  by  him  along  with  all 
other  taxes.  This  statute  says  the  assessor 
shall  be  charged  by  the  county  court,  not 
only  with  the  capitation  taxes  collected  by 
him,  but  also  with  all  delinquents  appearing 
in  his  report,  and  all  delinquents  not  reported 
by  him,  but  afterwards  ascertained  or  re- 
ported by  the  sheriff,  or  ascertained  in  any 
other  way,  and  credited  with  all  collections 
•on  that  account  made  by  the  sheriff  and  with 
all  delinquencies  allowed  by  the  court,  and 
makes  the  sheriff  liable  to  the  assessor  for 
all  damages  sustained  by  the  latter  for  the 
failure  of  the  former  to  use  due  diligence  in 
ascertaining  and  collecting  delinquent  capita- 
tion taxes.  Under  the  old  law  the  sheriff 
-was  the  collector  of  capitation  taxes,  and  the 
assessor  had  nothing  to  do  with  them,  except 
to  ascertain  and  enter  them  upon  the  personal 
property  books.  This  statute  makes  the  as- 
sessor primarily  the  collector  of  all  capitation 
taxes.  They  are  all  charged  to  him,  and  he 
is  responsible  for  the  same,  even  for  the  neg- 
ligence of  the  sheriff  in  respect  to  the  collec- 
tion of  the  delinquents.  The  Legislature  has 
thus  withdrawn  from  chapter  30  [Code  1906, 
§§  822-804],  by  a  provision  inserted  1^  chap- 
ter 29  [Code  1906,  §§  672-821],  a  part  of 
the  subject-matter  thereof.  Furthermore  the 
highest  commission  allowed  by  chapter  30  for 
the  collection  of  capitation  taxes  was  5  per 
cent  This  statute  doubles  that  conmiission, 
allowing  the  sheriff  10  per  cent  for  all  de- 
linquents collected  by  him,  part  of  which  is 
payable  by  the  assessor.  The  assessor  is  al- 
lowed 10  per  cent,  for  all  capitations  collect- 
ed by  him,  subject  to  a  deduction  in  favor  of 
the  sheriff  on  account  of  his  collections  of  de- 
linquents. If  we  say  this  provision  is  not 
exclusive  of  the  general  law,  or  does  not 
create  an  exception  thereto,  we  must  adopt 
the  unreasonable  view  that  the  Legislature 
intended,  not  only  to  allow  a  new  commis- 
sion, more  than  double  in  amount  that  for- 
merly allowed  to  the  sheriff,  but  also  to  still 
allow  the  sheriff  practically  all  of  his  old 
commission.  It  is  fair  to  presume  that  the 
Legislature  did  not  Intend  to  give  two  com- 
missions, one  to  the  assessor,  and  another 
to  the  sheriff  on  all  capitations  collected  by 


the  assessor,  and  a  10  per  cent  conmiission 
to  the  sheriff  on  capitations  collected  by  bim. 
and  stiil  another  additional  commission  to 
the  sheriff  under  the  general  law. 

From  these  conclusions,  it  results  that  the 
Judgments  of  the  circuit  court  must  be  re- 
versed, the  demurrers  to  the  alternative  writs 
sustained,  and  said  writs  quashed. 


(62  W.  Va.   313) 
STATE  V.  HARDEN. 
(Supreme  Court  of  Appeals  of  West  VlndnUL 
Feb.  19,  1908.) 

For  majority  (pinion,  see  58  S.  E.  71&. 

MILLER,  J.,  with  whom  concurred  Mc- 
WHORTER,  J.  (dissenting).  I  concur  in  tbe 
proposition,  announced  in  the  majority  opin- 
ion, that  the  Legislature  has  authority  to  con- 
fer upon  municipal  corporations  sole  power  to 
grant  or  refuse  license  to  sell  spirituous  liq- 
uors within  their  corporate  limits ;  this  oomt 
being  committed  to  that  proposition  by  prior 
decisions  construing  our  Constitution.  But  I 
cannot  concur  in  the  conclusion  reached  that 
the  Legislature,  in  exercise  of  this  autliorlty. 
has  ever  directly  or  indirectly,  or  by  delegat- 
ed authority  to  the  circuit  court  of  Mason 
county,  conferred  upon  the  town  council  of 
*Point  Pleasant  such  sole  power.  The  opinion 
attempts  to  Justify  this  conclusion  upon  three 
propositions:  First,  that  the  title  and  sub- 
stantive provisions  of  the  act  of  1891  evince 
a  purpose  on  he  part  of  the  Legislature  of 
''making  a  complete  law  for  the  government 
of  the  town  of  Point  Pleasant,  and  fully  de- 
fining its  powers,*'  so  that  it  might  not  there- 
after be  necessary  to  look  to  the  provisions 
of  the  act  of  1794  or  of  1860,  or  to  any  provi- 
sion of  chapter  47  of  the  Code  [Code  1906» 
§§  1841-1910],  but  to  the  provisions  of  the  act 
of  1891  alone,  to  ascertain  the  limits  of  the 
powers  and  duties  of  said  corporation;  sec- 
ond, that  section  35,  c.  40,  p.  88,  of  said  act 
of  1891,  authorizing  the  council  to  prescribe 
by  ordinance  "the  manner  In  which  licenses  of 
all  kinds  shall  be  applied  for  and  granted**' 
and  to  "require  the  payment  of  the  tax  there- 
on before  delivery  to  the  person  applying 
therefor,'*  was  intended  to  be  and  in  fact  was 
a  substituted  provision  for  section  32»  c.  201, 
p.  375,  of  the  act  of  1860,  which  provided  that* 
"whenever  anything  for  which  a  state  license 
is  required  is  to  be  done  within  the  said  town, 
the  council  may  require  a  town  license  to  be 
had  for  doing  the  same,  and  may  impose 
a  tax  thereon  for  the  use  of  the  town,  and  the 
council  may,  in  any  case  in  which  it  sees  fit, 
require  from  the  person  so  licensed  a  bond, 
with  sureties,  in  such  penalty  and  with  such 
condition  as  it  may  think  proper,"  and  that 
this  substituted  provision,  considered  in  the 
light  of  the  title  and  other  substantive  provi- 
sions of  the  act  of  1891,  must  be  construed  to 
confer  upon  the  council  sole  power  to  grant 
liquor  licenses;  third,  that,  whether  or  no 
the  second  proposition  be  correct,  the  proceed- 
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iD^  and  order  of  the  circuit  court  of  Mason 
comity  of  1883,  by  which  that  court  under- 
took to  confer  upon  the  council  of  said  town 
sole  ix)wer  to  grant  such  licenses,  was  com- 
petent to  do  so,  and,  whether  it  was  or  not, 
section  40,  c.  40,  p.  90,  of  the  act  of  1891  (the 
repealing  clause  of  that  act)  providipg  that 
it  "shall  not  be  construed  to  repeal,  change, 
or  modify  any  previous  act  not  inconsistent 
with  this  act  authorizing  said  town  to  con- 
tract debts  or  borrow  money,  or  to  take  away 
any  of  the  powers  conferred  upon  said  town 
or  upon  the  mayor  or  council  or  any  of  the 
officers  thereof  conferred  by  general  law,  or 
any  amendment  of  its  charter  heretofore 
made  by  the  circuit  court  of  Mason  county, 
except  so  far  as  the  same  may  be  inconsistent 
with  the  powers  hereby  conferred,"  must,  in 
order  to  effectuate  the  alleged  intendment  of 
the  Legislature  to  create  a  complete  organic 
law  for  said  town,  be  converted  into  a  posi* 
tlve  enactment  by  the  general  reference  there 
made,  conferring  sole  power  upon  the  council 
of  said  town  to  grant  liquor  licenses.  As  I 
understand  the  opinion,  the  last  proposition 
stands  alone  upon  the  views  of  Judge  POF- 
FENBARGER,  who  prepared  that  opinion, 
the  other  Judges  not  x:oncurring  therein. 

On  the  first  proposition,  it  may  as  well  be 
said  of  the  act  of  1794  and  of  1800  as  of  the 
act  of  1891,  that  they  evince  a  purpose  on  the 
part  of  the  Legislature  to  create  a  complete 
organic  law  for  the  government  of  said  munie- 
ipaiity ;  but  neither  invested  the  council  with 
the  sole  power  to  grant  licenses  to  sell  spirit- 
uous liquors.  The  argument,  it  seems  to  me, 
is  based  on  the  false  assumption  that  a  com- 
plete organic  law  for  the  government  of  the 
municipality  necessarily  requires  and  implies 
sole  power  to  deal  with  liquor  licenses,  state 
as  well  as  municipal — a  non  sequitur.  Sole 
power  to  grant  licenses  has  been  conferred 
upon  few  municipalities  of  the  state;  but 
all  are  empowered,  either  by  special  provi- 
sion of  their  charters,  or  by  the  general  pro- 
visions of  section  33  of  chapter  47  of  the  Code 
[Code  1906,  S  1878],  to  require  a  municipal 
license  and  impose  a  tax  thereon  when  any- 
thing for  which  a  state  license  is  required  is 
to  be  done  within  the  municipality.  By  the 
repealing  section  of  the  act  of  1891,  such  pow- 
ers conferred  by  general  law  were  specially 
reserved  to  the  town  of  Point  Pleasant  I 
am  unable,  therefore,  to  appreciate  the  force 
of  the  argument,  and  of  the  illustrations 
drawn  from  the  decisions  referred  to,  on  the 
first  proposition.  It  seemsi  to  me  the  decisions 
and  authorities  referred  to  have  very  remote, 
if  any,  applicatioii  to  this  branch  of  the  sub- 
ject 

The  second  proposition,  it  seems  to  me,  is 
the  one  mainly  relied  upon  in  the  opinion  of 
the  court,  the  one  on  which  the  concurring 
Judges  have  mainly  united.  It  rests  principal- 
ly upon  the  assumption  that  section  35  of  the 
act  of  1^1  was  intended  to  confer  upon  the 
council,  not  by  express  terms,  but  by  implica- 
tion, sole  power  to  grant  licenses  to  sell  spir- 


ituous liquors— a  substitute,  as  I  have  said, 
for  section  32  of  the  act  of  1860.  The  opinion 
of  the  court  discloses  in  part  the  position  in 
which  this  section  35  stood  in  the  act  as  it 
was  originally  introduced  in  the  Legislature. 
In  the  bill,  as  introduced,  it  originally  stood 
as  section  37 ;  section  35  then  prescribing  the 
things  for  the  doing  of  which  the  council 
should  have  power  to  grant  and  revoke  licen- 
ses, and  section  36  providing  for  the  taking 
of  bonds  from  persons  licensed  to  sell  spiritu- 
ous liquors.  These  sections  are  quoted  in  full 
in  the  opinion  of  the  court  By  reference  to 
the  original  section  35  it  will  be  seen  that  it 
did  not  confer  upon  the  council  the  sole  pow- 
er to  grant  licenses  to  sell  spirituous  liquors, 
and  the  purpose  of  it  was  solely  to  authorize 
the  council  to  impose  a  tax  thereon  for  munic- 
ipal purposes.  After  the  effort  was  made  to 
amend  section  35  so  as  to  invest  the  coun- 
cil with  sole  power  on  the  subject,  the  re- 
sult, as  shown  by  the  journals  of  the  Legis- 
lature, was  that  both  this  section  and  section 
36  were  stricken  out,  thereby  eliminating  the 
only  provisions  of  the  act  directly  conferring  ^ 
upon  the  council  power  to  grant  licenses  for' 
any  purpose.  After  these  sections  were  thus 
eliminated,  original  section  37  was  made, 
without  change,  section  35  of  the  act,  as  final- 
ly passed.  It  is  clearly  to  be  seen  that  this 
section,  read  in  connection  with  the  two  so 
eliminated,  was  not  intended  to  confer  any 
power  to  grant  licenses  for  any  purpose,  but  by 
its  very  terms,  it  only  authorized  the  council  to 
prescribe  by  ordinance  the  manner  In  which 
licenses  should  be  applied  for  and  granted, 
and  certainly,  as  originally  proposed,  relat- 
ed solely  to  licenses  for  municipal  purposes. 
But  now  the  argument  is  that,  the  sections 
specially  conferring  power  to  grant  licenses  to 
the  municipality  having  been  stricken  out 
that  section,  which  was  intended  to  authorize 
the  council  to  prescribe  the  manner  in  which 
licenses  for  municipal  purposes  should  be  ap- 
plied for  and  granted,  must  be  so  construed 
as  to  give  sole  power  and  authority  over  the 
whole  subject  of  license  taxes,  state  and  mu- 
nicipal. In  my  opinion,  neither  its  original 
place  in  the  bill  as  proposed  nor  its  terms  will 
admit  of  such  construction. 

But  it  is  argued  that  without  this  section 
is  thus  construed,  it  will  be  left  meaning- 
less. I  do  not  think  so.  It  may  still  be  giv- 
en full  force  and  ^ect,  and  made  to  execute 
its  original  purpose.  What  are  we  to  con- 
clude from  the  action  of  the  Legislature  in 
striking  out  said  sections  35  and  36?  That 
the  Legislature  intended  thereby  to  derive 
the  municipality  of  all  power  to  grant  and 
revoke  licenses?  By  no  means.  Power  is 
fully  conferred  by  section  33  of  chapter  47 
of  the  Code  [Code  1906,  $  1878],  reserved,  if 
that  were  necessary,  in  the  repealing  section 
of  the  act  of  1891.  Concedediy  that  section 
of  the  general  law  is  as  much  a  part  of  the 
organic  law  of  the  municipality  of  Point 
Pleasant  as  if  it  had  been  bodily  inserted  in 
the  place  of  the  two  sections  stricken  out  of 
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the  act  of  1891.  If  we  read  this  section  of 
the  general  law  into  that  act,  as  we  must, 
then  ev^ry  provision  of  said  section  85  as 
It  now  stands,  relating  to  the  mode  of  ob- 
taining licenses,  may  be  given  fnll  force  and 
effect;  and  this  is  plainly  the  effect  which 
the  Legislature  intended  It  should  have.  That 
said  section  35  conferred  any  such  authority 
as  is  now  claimed  for  it  was  not  even  sug- 
gested upon  the  original  hearing.  The  sole 
ground  of  defense  then  was  that,  by  the  pro- 
ceedings and  order  of  the  circuit  court  of 
Mason  county  in  1883,  the  council  had  been 
Invested  with  sole  power  to  grant  licenses  for 
state  and  municipal  purposes  to  sell  spirit- 
uous liquors  within  the  coriK>rate  limits.  This 
brings  me  to  the  third  and  last  proposition. 
I  make  the  same  answer  to  it  now  as  I  made 
then. 

Our  Constitution  of  1872,  S  89,  art.  6  [C!ode 
1906,  p.  Izii],  provides  that  "the  Legislature 
shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases;  that  is  to 
say,  f or  •  •  •  incorporating  cities,  towns 
or  villages,  or  amending  the  charter  of  any 
city»  town  or  village,  containing  a  population 
of  less  than  two  thousand.  •  •  •  The  Leg- 
islature shall  provide,  by  general  laws,  for 
the  foregoing  and  all  other  cases  for  which 
provision  can  be  so  made;  and  In  no  case 
shall  a  special  act  be  imssed,  where  a  general 
law  would  be  proper  and  can  be  made  appli- 
cable to  the  case,  nor  in  any  otiier  case  in 
which  the  courts  have  Jurisdiction  and  are 
competent  to  give  the  relief  asked  for."  Aft- 
er the  adoption  of  the  Constitution  of  1872 
the  Legislature,  by  sundry  acts  amended,  im- 
proved and  re-enacted  chapter  47  of  the 
Code  so  as  to  render  it  general  law  for  the 
incorporation  of  cities,  towns,  and  villages. 
Section  1  of  that  chapter  [Code  1906,  S  1841] 
provides:  ''The  cities,  towns  and  villages  in 
this  state,  heretofore  established  under  the 
laws  of  l^e  state  of  Virginia  or  of  this  state, 
shall  remain  subject  to  the  law  now  in  force 
and  applicable  thereto  respectively,  and  the 
provisions  hereinafter  contained  in  this  chap- 
ter shall  be  deemed  applicable  only  to  cities, 
towns  and  villages  hereafter  established,  ex- 
cept that  the  municipal  authorities  of  cities^ 
towns  or  villages  heretofore  established  oth- 
er than  the  city  of  Wheeling  may  exercise  the 
powers  conferred  by  this  chapter,  although 
the  same  may  not  be  conferred  by  their  char- 
ter, and  so  far  as  this  chapter  confers  power 
on  the  municipal  authorities  of  a  city,  tovm 
or  village  other  than  said  city  of  Wheeling, 
not  conferred  by  the  charter  of  any  such  city, 
town  or  village,  the  same  shall  be  deemed  as 
an  amendment  to  said  charter.  Any  city, 
town  or  village  In  this  state,  incorporated  by 
a  special  act  of  the  Legislature  of  Virginia 
or  of  this  state,  and  exercising  the  power  con- 
ferred by  this  chapter,  may  by  ordinance  of 
the  council  of  said  city,  town  or  village  adot>t 
this  chapter,  and  thereafter  the  same  officers 
shall  be  elected  or  appointed  as  are  provided 
for  by  this   chapter."     Section  28  [section 


1868],  relating  to  the  powers  and  duties  of 
the  council,  provides  that  'iJie  council  of 
such  dty,  town  or  village  shall  have  power 
•  •  •  to  prevent  the  illegal  sale  of  all 
intoxicating  liquors,  drinks,  mixtures  and 
preparations  therein."  And  section  33  [seo 
tlon  1878],  relating  to  licensee,  provides: 
"Whenever  anything  for  which  a  state  li- 
cense is  required  is  to  be  done  within  sudb 
city,  town  or  village,  the  council  may  require 
a  city,  town  or  village  license  therefor,  and 
may  impose  a  tax  thereon  for  the  use  of  the 
city,  town  or  village.  But  no  license  to  sell, 
offer  or  expose  for  sale  any  brandy,  whisky, 
rum,  gin,  wine,  porter,  ale  or  beer,  or  any 
intoxicating  liquor,  drink,  mixture  or  prepa- 
ration whatever  within  such  city,  town  or  vil- 
lage, or  within  one  mile  of  the  corporate  lim- 
its thereof,  unless  it  be  within  another  incor- 
porated city,  town  or  village,  shall  be  author- 
ized or  granted  except  as  provided  In  chapter 
82  of  this  Code."  Section  47  [section  189i] 
read^:  "No  special  act  shall  be  passed  incoiv 
porating  or  amending  the  charters  of  any 
city,  town  or  village  containing  a  population 
of  less  than  two  thousand,  but  the  incorpora- 
tion of  all  such  cities,  towns  and  villages  and 
the  amendment  of  the  charter  thereof  shall  be 
as  now  is,  or  shall  hereafter  be,  provided  by 
general  law."  By  chapter  78,  p.  112^  Acts  of 
1877  [Code  1906,  S§  1895,  1900],  the  Legisla- 
ture undertook  to  provide  by  general  law  for 
amending  charters  of  dties,  towns,  and  vil- 
lages, imposing  the  duty  upon  the  circuit 
court.  The  six  sections  of  this  act  are  now 
incorporated  in  chapter  47  of  the  Code  as 
sections  47al,  etc  It  was  pursuant  to  the 
provisions  of  this  act,  no  doubt,  that  the  cir- 
cuit court  of  Mason  county  in  1883  proceeded 
to  amoid  the  charter  of  the  town  of  Point 
Pleasant  By  act  of  1891,  said  town  having 
increased  in  population  beyond  the  two  thou- 
sand limit,  the  Legislature  amended  Its  char- 
ter as  already  shown.  When  the  license 
court  therefore,  undertook  to  grant  the  li- 
cense to  Joseph  Varian  in  April,  1905,  it  pro- 
ceeded upon  the  supposition  tliat  by  the 
amendment  of  its  charter  in  1883,  and  by  vir- 
tue of  sections  10,  11,  12,  and  18  of  chapter 
82  of  the  Code,  as  amended  by  the  Acts  of  tlie 
extraordinary  session  of  1904  (Acts  1904,  pp. 
12,  13,  c.  3  [Code  1906,  H  922-925]),  then  in 
force,  it  was  authorised,  without  the  consent 
of  the  county  court  to  grant  said  license. 
If,  therefore,  the  amendment  of  the  charter 
in  1883  was  a  valid  act  and  vested  in  the 
council  the  sole  power  to  grant  licenses.  Va- 
riants license  protected  Harden,  the  agent  of 
Varian,  and  he  is  not  guilty  of  the  offense 
charged;  otherwise,  he  is.  Such  authority 
was  not  conferred  on  the  council  of  said 
town,  by  implication,  by  the  repealing  clause 
of  the  said  act  of  1891,  providing  that  the 
said  act  should  not  be  construed .  to  take 
away  any  of  the  powers  conferred  by  any 
amendment  of  its  charter  theretofore  made 
by  the  circuit  court;  for,  if  the  circuit  court 
was  without  Jurisdiction  to  amend,  the  pro- 
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ceedlngB  of  1883  conferred  no  power,  and 
there  was  no  such  power  to  protect 

Let  OB  inqnlre  at  this  point  what  were  the 
powers  which  the  Legislature  Intended  to  con- 
fer upon  the  circuit  court  by  chapter  78,  p. 
112,  Acts  1877  [Code  1906,  S§  1895-1900].  The 
original  power  conferred  upon  the  circuit 
court  by  chapter  47,  after  hearing  the  ap- 
plication and  supervising  the  proceedings  di- 
rected by  the  previous  sections,  is  by  section 
9  [Code  1906,  i  1849],  by  an  order  entered  of 
record,  to  direct  the  clerk  of  said  court  to 
issue  a  certificate  of  Incorporation  in  form 
and  substance  as  follows:  "A  certificate  un- 
der oath  of  A.  B.,  C.  D.,  and  E.  F.  was  this 
day  filed,  showing  that  a  majority  of  all  the 
qualified  voters  residing  in  the  following 
boundary,  to  wit,  b^inning,  etc^  have  been 
given  In  due  form  of  law  in  favor  of  the  In- 
corporation of  the  town  of  In  the 

county  of ,  bounded  as  herein  set  forth." 

And,  It  appearing  to  the  satisfaction  of  the 
court  that  all  the  provisions  of  chapter  47 
of  the  Code  of  West  Virginia  have  been  com- 
piled with  by  the  applicants  for  said  In- 
corporation, the  9aid  toum  i8  duly  authorized 
within  the  oorporate  limits  aforesaid  to  ex- 
ercise  all  the  corporate  powers  conferred  hy 
the  said  chapter  from  and  after  the  date  of 
this  certificate."  The  words  of  the  certif- 
icate underscored  by  me  are  significant  They 
show  that  when  such  charter  Is  granted  to  an 
incorporated  city,  town,  or  Tillage  the  limits 
of  its  authority  are  defined  by  the  provisions 
of  chapter  47.  In  this  connection  we  direct 
attention  to  that  clause  of  section  3  of  chap- 
ter 78,  p.  112,  Acts  1877  [Code  1906,  $  1897], 
as  follows:  ''If  the  object  of  the  petitioners 
is  to  enlarge  or  diminish  the  boundary  of 
such  city,  town  or  village,  such  answer  may 
be  filed  by  one  or  more  freeholders  residing 
upon  or  owning  the  territory  proposed  to  be 
annexed  to  or  Included  In  the  corporate  lim- 
its of  such  city,  town  or  village" — ^and  to  the 
clause  of  section  4  of  the  same  act  as  follows: 
"If  no  answer  is  filed  as  aforesaid,  the  court 
may  upon  the  petition  alone  grant  the  relief 
prayed  for  or  the  object  sought  to  be  attain- 
ed :  and  the  court  is  vested  with  authority  to 
have  such  orders  entered  and  such  surveys 
made  and  other  acts  done  as  may  be  neces- 
sary to  enable  it  to  decide  the  case  fairly 
upon  its  merits."  Attention  is  also  directed 
to  the  provision  of  section  5  of  that  act  [sec- 
tion 1899],  directing  recordation  of  the  amend- 
ments in  the  chancery  order  book  of  the  court, 
and  providing  that  "they.  If  not  inconsistent 
with  the  laws  of  this  state,  shall  become  part 
or  parts  of  the  charter  of  said  city,  town  or 
village."  Is  It  not  apparent  from  these  pro- 
visions that  the  authority  given  the  court  to 
amend  a  municipal  charter  Is  limited  to 
amendments  of  these  provisions  of  the  charter 
which  It  Is  authorized  in  the  first  Instance  to 
grant  ▼iz-*  those  relating  to  the  boundary  of 
the  territory  Included,  the  name  of  the  town, 
and  the  like,  and  not  to  enlargement  of  the 
powers   of  the   mnnicipallty   prescribed  by 


the  original  charter  or  in  the  general  law? 
By  section  5  of  said  chapter  78,  p.  113,  it  is 
only  when  the  amendment  of  the  circuit  court 
Is  not  inconsistent  with  the  laws  of  thli 
state  that  it  becomes  part  or  parts  of  the 
charter  granted.  Is  not  the  amendment  of 
1883,  which  the  circuit  court  undertook 'to 
enact,  Inconsistent  with  chapter  47  of  the 
Code,  with  the  provisions  of  section  39  of 
article  6  of  the  ConstituUon  [Code  1906,  p. 
Izil],  and  with  the  general  policy  of  the 
law  that  no  special  charters  or  privileges 
shall  be  granted  to  cities  and  towns  with  a 
population  under  2,000?  If  this  be  true,  then, 
by  the  very  terms  of  the  act  under  which  the 
circuit  court  proceeded,  such  inconsistent  pro- 
vision could  become  no  part  of  the  charter. 
I  am  clearly  of  the  opinion  that  the  limit  of 
the  power  the  Legislature  Intended  to  confer 
upon  the  circuit  court  by  the  act  of  1877  is 
confined,  and  was  intended  to  be  confined,  to 
amendments  embraced  within  the  scope  of  the 
charter  which  such  court  is  by  chapter  47 
authorized  to  grant  Certainly  it  was  never 
Intended  to  confer  upon  the  circuit  court  by 
that  act  power  at  will  to  amend  any  and 
every  provision  of  the  general  law  or  of  the 
charter  powers  prescribed  by  previous  special 
acts  of  the  Legislature. 

But,  suppose  it  was  so  intended,  such  at- 
tempted imposition  by  the  Legislature  of  its 
functions  upon  the  judicial  branch  of  the 
state  government  would  be  abortive,  and  fail 
of  its  object  While  it  is  true  that  by  sec- 
tion 12  of  article  8  of  the  Constitution  [Code 
1906,  p.  Ixxl],  prescribing  the  jurisdiction  of 
the  circuit  court,  It  Is  provided  that  they 
"shall  also  have  such  other  jurisdiction, 
whether  supervisory,  original,  appellate,  or 
concurrent  as  may  be  prescribed  by  law," 
yet  such  general  jurisdiction  must  necessarily 
be  confined  to  matters  judicial  or  quasi  ju- 
dicial, and  not  extended  to  strictly  legislative 
acts.  Chapter  78,  p.  112.  Acts  1877  [Code 
1906,  SS  1895-1900],  has  never  as  yet  been 
Interpreted  by  this  court;  but  at  least  two 
cases  have  Interpreted  the  provisions  of  chap- 
ter 47  conferring  upon  the  circuit  court  au- 
thority to  grant  municipal  charters.  In  Eld- 
er V.  Incorporators  of  Central  City,  40  W. 
Ya.  222,  21  S.  E.  738,  It  was  held  that  **chap- 
ter  47  of  the  Code,  in  relation  to  the  incorpo- 
ration of  cities,  towns,  and  villages,  in  so 
far  as  it  confers  on  the  circuit  court  func- 
tions in  their  nature  judicial  and  administra- 
tive, although  in  furtherance  of  the  power 
of  the  legislative  department  of  the  state  gov- 
ernment, is  constitutional  and  valid."  But 
says  that  opinion:  "This  statute  itself  erects 
the  local  body  of  citizens  into  a  municipal  cor- 
poration upon  their  bringing  themselves  with- 
in its  provisions  and  upon  complying  with 
its  terms,  all  of  which  are  specific  and  fixed 
therein ;  and  whether  the  facts  thus  required 
exist  in  the  particular  case  the  circuit  court 
after  due  notice  to  all  concerned  and  an  op- 
portunity to  be  heard  «agalnst  the  applica- 
tion,  ascertains  and  determines.    This  is,  at 


398 


00  SOUTHEASTERN  REPORTER. 


(W.  Va. 


least,  an  adminifitratlve  or  quasi  judicial 
function,  which  the  circuit  court  may  be  au- 
thorized to  perform."  In  Re  Town  of  Union 
Mines,  89  W.  Va.  179,  19  S.  E.  398,  the  first 
point  of  the  syllabus  is  similar  to  that  in 
Elder  y.  Incorporatori^,  quoted  above.  In 
speaking  of  the  last  clause  of  section  12  of 
article  8  [Code  1906,  p.  Ixxi],  above  referred 
to,  Judge  Dent,  at  page  182  of  39  W.  Va., 
at  page  390  of  19  S.  E.,  of  this  case  says: 
"Thlfi  does  not  authorize  the  Legislature  to 
confer  or  hnpose  on  the  circuit  court  any 
of  Its  functions  which  are  striptly  legisla- 
tive, but  only  such  as  are  in  their  nature 
judicial  and  administrative,  and  which  by  the 
Ck)nstitution  it  is  forbidden  longer  to  exercise, 
but  is  required  to  direct  by  general  law  how 
and  by  whom  they  shall  be  discharged" — 
citing  Shepherd  v.  Wheeling,  30  W.  Va.  479, 
4  S.  E.  635,  and  other  West  Virginia  cases. 

These  decisions  limit  the  Legislature  In  the 
delegation  of  such  power  to  t^ose  which  are 
properly  described  as  administrative  or  quasi 
judicial.  The  doctrine  stated  by  Judge  Dent 
in  Re  Town  of  Union  Mines,  supra,  that  the 
Legislature  may  not  confer  or  impose  upon 
the  circuit  court  any  of  its  functions  which 
are  strictly  legislative,  but  only  such  as  are 
in  their  nature  judicial  and  administrative, 
is  in  accord  with  the  weight  of  judicial  opin- 
ion. Zanesville  v.  Zanesvllle,  64  Ohio,  67,  59 
N.  E.  781,  52  L.  R.  A.  150,  88  Am.  St  Rep. 
725;  Norwalk  Street  Railway  Company's 
App.,  69  Conn.  567.  37  Atl.  1080,  38  AU.  708, 
89  L.  R.  A.  794;  State  v.  Gerhardt,  145  Ind. 
439,  44  N.  E.  469,  33  L.  R.  A.  313;  In  re  Ap- 
plication for  Incorporation  of  North  Mll- 
^waukee,  93  Wis.  616^  67  N.  W.  1033,  33  L.  R. 
A.  638 ;  Forsyth  v.  Hammond,  142  Ind.  505, 
40  N.  B.  267,  41  N.  E.  950,  30  L.  R.  A.  576; 
State  ex  rel.  Richards  t.  Cincinnati,  52  Ohio 
St  419,  40  N.  B.  508,  27  L.  R.  A.  737 ;  Cooley, 
Con.  Llm.  (7th  Ed.)  137,  165,  173;  1  Suth. 
Stat  Const  (2d  Ed.)  5,  7,  9,  149.  446.  Many 
other  cases  are  cited  in  the  notes  and  briefs 
of  counsel  in  these  cases.  Reference  to  them 
will  show  with  what  nice  distinction  the  gen- 
eral rule  is  applied  to  Individual  cases.  In 
the  Norwalk  Railway  (company  Case,  supra, 
the  public  acts  of  1895,  giving  right  of  appeal 
from  the  decision  of  the  council  of  any  dty 
to  the  superior  court,  was  declared  unconsti- 
tutional, on  the  ground  that  the  superior 
court  or  the  judge  thereof  could  not  exercise 
a  power  which  is  not  judicial  within  the 
meaning  of  the  Constitution.  In  Zanesville 
V.  Zanesville,  supra,  the  Supreme  Court  of 
Ohio  says:  ''It  is  a  sound  proposition  that 
the  distribution  of  the  powers  of  the  state,  by 
the  Constitution,  to  the  legislative,  executive, 
and  judicial  departments,  operates,  by  impli- 
cation, as  an  inhibition  against  the  imposi- 
tion upon  either  of  those  powers  which  dis- 
tinctively belong  to  one  of  the  other  depart- 
ments." While  the  court  In  this  case  sus- 
tained the  constitutionality  of  the  Ohio  law, 
it  did  so  on  the  ground  that  the  statute  of 
Ohio  gave  the  legal  right  to  the  defendant 


telegraph  company  to  occupy  roads,  streets, 
and  alleys,  and  provided  that  in  event  an 
agreement  could  not  be  effected  with  the  mu- 
nicipal authorities,  an  original  suit  might  be 
brought  by  the  telegraph  company  againdt 
the  city  or  town  to  be  affected,  the  l^al 
rights  of  the  parties  tried,  and  orders  made 
therein  carrying  those  rights  Into  effect. 
The  distinction  thus  made  is  clearly  stated  in 
point  2  of  the  syllabus,  as  follows:  '*The  fact 
that  a  power  is  conferred  by  statute  on  a 
court  of  justice,  to  be  exercised  by  it  in  the 
first  instance  in  a  proceeding  instituted  there- 
in, is  itself  of  controlling  importance  as  fix- 
ing the  judicial  character  of  the  power,  and 
is  decisive  In  that  respect,  unless  It  is  rea- 
sonably certain  that  the  power  belongs  ex- 
clusively to  the  legislative  or  executive  de- 
partment** The  North  Milwaukee  Case,  su- 
pra, went  further  perhaps  than  most  cases 
have  gone  in  condemning  as  unconstitutional 
a  statute  empowering  a  court  to  determine 
whether  the  lands  embraced  in  the  petition 
for  Incorporating  a  town  ought  justly  to  be 
included  therein,  and  whether  the  interest  of 
the  inhabitants  will  be  promoted  by  the  in- 
corporation, and  giving  the  court  power  to  en- 
large or  diminish  the  boundaries  as  justice 
may  require.  The  Wisconsin  court  says,  in 
reference  to  the  statute  there  Involved: 
'*There  are  a  number  of  the  questions  upon 
which  the  court  is  required  to  pass  when 
making  the  preliminary  order  of  incorpora- 
tion under  section  861,  Rev.  St,  which  are 
unquestionably  pure  questions  of  fact  Sucb 
questions  as  whether  the  survey  is  correct, 
whether  the  census  is  correct  whether  the 
population  is  as  large  as  the  statute  requires 
in  proportion  to  the  area,  and  whether  the 
statutory  requirements  have  been  complied 
with,  are  all  questions  of  fact;  and  no  reason 
is  perceived  why  the  court  may  not  properly 
be  authorized  to  inquire  into  and  determine 
these  facts,  nor  why  it  may  not  order  an  elec- 
tion aiid  appoint  inspectors.  But  the  other 
questions  upon  which  the  court  is  required  to 
pass  are  of  a  different  nature,  and  we  see 
no  escape  from  the  conclusion  that  in  passing 
upon  and  deciding  them  the  circuit  court  de- 
termines legislative  or  political  questions. 
These  questions  are  (1)  whether  the  lands 
embraced  in  the  petition  ought  justly  to  be 
included  In  the  village,  and  (2)  whether  the 
interest  of  the  Inhabitants  will  be  promoted 
by  such  Incorporation.  Furthermore,  the  pro- 
vision authorizing  the  court  to  enlarge  or 
diminish  the  boundaries  of  the  village  as  jus- 
tice may  require  seems  to  us  equally  the  ex- 
ercise of  legislative  power.  •  •  •  Qiyen 
all  the  facts  which  the  Legislature  require— 
the  area,  the  population,  the  census,  the  map, 
the  notices — and  does  the  order  calling  an 
election  follow?  By  no  means.  The  circuit 
court  in  addition  to  determining  these  facts, 
must  then  say  whether,  in  its  judgment,  it 
is  best  that  there  should  be  a  village.  This  Is 
no  true  question  of  fact  It  is  a  mental  con- 
clusion, which  may  be  based  alone  on  the  pre- 
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vious  bias  of  the  mind  of  the  presiding  judge 
as  to  the  expediency  of  a  small  settlement  as- 
suming corporate  powers  and  obligations 
«  *  «  This  amounts  to  nothing  more  nor 
less  than  the  resting  in  the  circuit  court  of 
the  powers  of  a  third  house  of  the  Legisla- 
ture, which  must  be  exercised  In  the  affirma- 
tive before  a  village  can  exist*' 

Many  of  the  decisions  referred  to  in  tlie 
cases  cited  and  in  the  briefs  of  counsel  relate 
to  the  constitutionality  of  legislative  acts  im- 
posing upon  courts  powers  and  duties  in  re- 
lation to  enlarging  boundaries  of  municipal 
corporations,  and  the  weight  of  these  authori- 
ties is,  contrary  to  the  Wisconsin  case,  that 
they  constitute  valid  acts,  being  in  their  na- 
ture administrative  and  quasi  judicial;  but, 
whenever  such  acts  have  gone  farther,  and 
imposed  on  courts  matters  purely  legislative, 
they  are  unconstitutional  and  void,  and  all 
'proceedings  thereunder  of  such  legislative 
character  are  Inoperative. 

I  have  found  but  one  state  where  the  con- 
trary of  this  doctrine  has  been  held,  namely, 
the  state  of  MisslssippL  See  Yazoo  City  v. 
Llghtcap,  82  Miss.  148,  33  South.  949,  2 
Mun.  Corp.  Gas.  Anno.  198.  Tills  case,  how- 
ever, can  hardly  be  regarded  as  authority 
against  the  proposition  contended  for.  In 
that  state  the  Ck>nstltution  provided  that  the 
Legislature  should  pass  general  laws  in  which 
local  and  private  Interests  should  be  provid- 
ed for  and  protected,  and  under  which  cities 
aud  towns  might  be  chartered  and  their  char- 
ters amended,  and  under  which  corporations 
might  be  created  and  organized  and  the  rights 
of  corporations  altered,  and  that  such  laws 
should  be  subject  to  repeal  and  amendment. 
The  general  law  of  the  state  provided  that 
persons  desiring  to  be  Incorporated  might 
prepare  a  charter,  which  should  contain, 
among  other  things,  the  powers  to  be  exer- 
cised, and  providing  that.  If  approved  by  the 
Governor  and  Attorney  General,  the  powers 
therein  specified  should  be  vested  In  the  cor- 
poration, and  also  providing  that  such  char- 
ters might  be  amended  and  renewed  in  like 
manner.  This  act  was  held  valid  In  the  case 
cited,  and  in  a  long  line  of  decisions  in  that 
state;  but  that  case  did  not  Involve  the  ques- 
tion here  of  Imposing  legislative  duties  upon 
a  court 

I  am  therefore  of  opinion  that  the  act  of 
1877  could  not  and  did  not  confer  upon  the 
circuit  court  power  and  authority  to  amend 
charters  of  cities,  towns,  and  villages,  or  the 
general  law  of  the  state,  in  the  particular  in 
which  the  circuit  court  of  Mason  county,  by 
the  proceedings  in  1883,  undertook  to  amend 
the  charter  of  the  town  of  Point  Pleasant; 
that  this  act  of  the  court  was  and  is  Illegal 
and  invalid,  and  did  not  confer  upon  the 
council  of  the  town  of  Point  Pleasant  the 
sole  or  exclusive  power  to  grant  all  licenses 
within  the  corporate  limits  of  said  town ;  and 
that  the  license  granted  to  Joseph  Varlan 
and  Involved  In  this  case  was  unauthorized 
and  void. 


(6S  W.  Va.  439) 
METZ  V.  PATTON, 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  4,  1008.) 

1.  Fbaudulbnt    Con  vetajvges  — Considera- 
tion. 

A  deed  conveying  land,  expressing  a  con- 
sideration of  future  support  of  grantor,  is  prima 
facie  void  as  far  as  rights  of  existing  creditors 
of  iprantor  are  concerned ;  and,  to  sustain  it  as 
against  such  creditors,  it  is  incumbent  on  gran- 
tee to  show  that  grantor  reserved  sufficient 
property  to  pay  his  existing  debts. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL.24^  Fraudulent  Conveyances,  S§  1^*  145.] 

2.  Sams— Remedies   oy   Cbeditobs— Attach- 
ment. 

As  against  rights  of  existing  ^creditors  of 
grantor  in  such  deed,  no  title  vests  thereby  in 
grantee ;  and  such  creditors  may  proceed,  upon 
proper  ground,  by  process  of  attaclunent  agamst 
the  land  conveyed,  levying  on  it  as  grantor's 
property,  and  a  purchaser  at  judicial  sale  under 
such  attachment  proceedings  may  obtain  a  per- 
fect legal  title  to  the  land  so  attached  and  sold. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Fraudulent  Conveyances,  §(  665-667.] 

8.  Same  — Burden  of  Proof  —  Solvency  or 

Gbantob. 

In  an  action  of  ejectment,  by  grantee  in 
such  deed,  to  recover  the  land  from  a  purchaser 
at  judicial  sale  under  attaclunent  proceedings  as 
aforesaid,  the  grantee  cannot  by  the  deed  show 
title  in  liimself  against  such  purchaser,  with- 
out proof  that  grantor  reserved  sufficient  prop- 
erty to  pay  his  existing  debts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Fraudulent  Conveyances,  $  804.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hancock  County. 

Action  by  Hannah  Jane  Metz  against  Sam- 
uel Patton.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

J.  R.  Donehoo,  for  plaintiff  hi  error.  J.  A. 
McKenzie  and  Bi  A.  Hart,  for  defendant  In 
error. 

ROBINSON^  J.  This  controversy,  between 
one  daughter  and  the  husband  of  another,  as 
to  which  shall  become  possessor  of  the  small 
estate  of  the  old  father,  for  his  maintenance, 
notwithstanding  that  he,  after  all,  died  in  a 
poorhouse  in  an  adjoining  state,  does  not  de- 
mand extended  consideration  from  a  legal 
standpoint,  but  may  be  well  worthy  as  a  text 
for  those  preaching  a  closer  adherence  to  the 
golden  precepts  of  the  beatitudes.  A  lot  of 
ground  was  conveyed  to  plaintiff  by  her  fa- 
ther on  October  31,  1901,  and  the  deed  was 
duly  recorded  next  day.  In  form  It  was  an 
absolute  grant,  with  general  warranty,  and 
recited  a  consideration  of  $1  and  her  agree- 
ment "to  support,  maintain,  care  for,  attend 
to,  and  pay  the  doctor's  bills  and  funeral  ex- 
penses" of  grantor  "during  the  remainder 
of  his  life  at -her  house."  Thereafter  defend- 
ant herein,  son-in-law  of  grantor,  Instituted 
an  action  against  him  for  the  recovery  of  an 
alleged  account  for  his  maintenance  prior  to 
such  conveyance,  and  attachment  issued 
therein  and  was  levied  on  said  lot  on  Novem- 
ber 13,  1901.  In  the  attachment  suit  such 
proceedings  were  had  that  the  lot  was*  sold, 
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and  parchaaed  by  plaintiff  In  that  action,  de- 
fendant herein,  on  February  22,  1904,  to 
which  proceedings  this  plaintiff  was  not  a 
party  and  had  no  notice  thereof;  she  being 
a  nonresident.  After  conyeylng  to  his  daugh- 
ter as  aforesaid,  it  seems  that  grantor  re- 
mained with  her  for  more  than  a  year,  and 
opon  some  disagreement  left  At  that  time 
they  adjusted  affairs  by  a  paper  writing, 
signed  by  them,  dated  November  25,  1902, 
stipulating  that  the  rent  of  said  property 
should  be  paid  to  him  during  his  natural  life, 
and  that  the  agreement  for  his  maintenance 
as  aforesaid  "be  null  and  void."  Such  writ- 
ing expressly  referred  to  said  property  as 
••now  owned  by"  the  plaintiff  herein.  De- 
fendant claiming  title  to  the  lot  pursuant  to 
his  said  purchase,  plaintiff  instituted  this  ac- 
tion of  ejectment  against  him  for  the  recovery 
of  the  same.  The  court  heard  the  case  in  lieu 
of  a  Jury,  found  for  the  plaintiff,  and,  mo- 
tion to  set  aside  such  finding  and  grant  a 
new  trial  being  denied,  defendant  excepted. 
Judgment  followed,  and  this  writ  of  error 
was  obtained. 

The  gist  of  the  contention  of  the  defendant 
is  that  such  deed,  being  in  consideration  of 
support  and  maintenance,  with  a  later  ar- 
rangement whereby  grantor  retained  use  of 
the  property,  is  void  as  against  creditors  of 
grantor,  to  which  class  he  belongs,  and  that 
therefore  his  purchase  In  the  attachment  pro- 
ceedings gives  him  a  title  superior  to  that  of 
plaintiff.  Conveyances  on  a  consideration  of 
future  support,  as  the  one  made  to  plaintiff, 
have  heretofore  had  consideration  by  this 
court  in  their  relation  to  creditors  of  grantor, 
and  the  legal  status  of  such  transfers  has 
thereby  been  defined.  As  to  such  creditors 
no  title  passes  by  a  deed  of  this  character. 
It  is  prima  facie  a  nullity,  and  cannot  be  sus- 
tained unless  it  is  shown  that  grantor  re- 
tained a  sufficient  amount  of  property  to  sat- 
isfy his  debts.  Hanna  v.  Charleston  Nat 
Bank,  55  W.  Va.  185,  46  S.  E.  920;  Flaherty 
y.  Stephenson,  56  W.  Va.  192,  49  S.  E.  131. 
The  law  does  not  permit  one  Indebted  to  put 
his  property  beyond  reach  of  creditors  and 
at  the  same  time  enjoy  the  benefit  thereof. 
That  which  was  said  in  the  case  first  cited 
above  applies  fittingly  in  the  case  before  us : 
"In  the  present  case,  on  the  face  of  the  deed 
itself,  the  future  support  is  made  a  part  of 
the  consideration  thereof,  and  it  is  rendered 
thereby  prima  fade  void  as  a  matter  of  law. 
This  can  only  be  overcome  by  the  grantee 
showing  that  grantor  reserved  a  sufficient 
amount  of  property  to  pay  all  his  existing 
debts." 

In  contemplation  of  law,  such  deed  as  that 
upon  which  plaintiff  rests  her  case  is  fraudu- 
lent as  to  creditors,  no  matter  how  good  the 
intentions  of  the  parties  to  it  may  have  been. 
If  the  grantor  has  debts,  and  does  not  re- 
serve property  sufficient  to  satisfy  the  same, 
the  deed  has  the  effect  of  hindering,  delaying, 
and  defrauding  his  creditors,  and  this  ren- 


ders it  void.  Hanna  t«  Bank,  sapra.  And 
where  legal  title  to  property  has  onoe  vested 
in  a  debtor,  as  far  as  his  creditors  are  con- 
cerned, the  law  does  not  consider  him  to  have 
been  divested  of «lt  by  such  conveyance,  and 
a  creditor  of  grantor  may  conduct  himself 
and  treat  the  prop^rty  thus  conveyed  as  if 
the  deed  had  never  existed.  He  may  pro- 
ceed against  it  as  the  property  of  the  grantor, 
by  process  of  attachment  or  other  proper 
remedy.  As  said  by  Chief  Justice  Kent  in 
Sands  v.  Codwise,  4  Johns.  536,  4  Am.  Dec 
805:  "A  fraudulent  conveyance  is  no  convey- 
ance against  the  Interest  intended  to  be  de- 
frauded. This  is  the  plain  language  and  in- 
telligent sense  of  the  rule  of  the  common 
law."  And  an  eminent  author,  reviewing  the 
subject,  says:  ^An  impression  to  some  ex- 
tent prevails,  when  a  transfer  has  been  made 
for  the  purpose  of  defrauding  the  creditors 
of  the  fraudulent  vendor,  that  the  legal  title* 
passes  to  the  vendee  as  against  such  creditors, 
and  that  In  any  proceeding  to  reach  the  prop- 
erty thus  transferred  and  subject  it  to  the 
payment  of  their  debts  they  must  by  their 
pleadings  allege  the  facts  upon  which  they 
claim  to  be  entitled  to  relief,  or,  in  other 
words,  that  they  must  in  some  mode  set  aside 
the  fraudulent  transfer  or  enjoin  the  trans- 
feree from  claiming  under  it  This,  as  we 
have  already  indicated.  Is  erroneous.  As 
against  the  creditors  of  the  fraudulent  trans- 
ferror, the  legal  title  remains  in  him,  and 
they  may,  under  execution,  levy  upon  the 
property  thus  transferred  to  the  same  extent 
as  if  it  still  belonged  to  him.  The  Judgment 
creditor  may.  It  is  true,  proceed  in  equity  and 
there  obtalh  relief  by  annulling  the  fraudu- 
lent transfer  or  enjoining  the  fraudulent  trans 
feree  from  claiming  under  It;  but  he  is  not 
obliged  to  resort  to  this  proceeding.  If  he 
proceeds  to  sell  the  property  levied  on,  the 
purchaser  at  such  sale  obtains  a  perfect  legal 
as  well  as  equitable  title."  Freeman  on  Ex- 
ecutions, S  136. 

In  view  of  the  foregoing,  in  this  action  the 
burden  was  upon  the  plaintiff  to  clear  her 
tiUe  of  the  brand  of  invalidity  which  the 
law  placed  upon  it  in  its  relation  to  defend- 
ant Since  defendant  showed,  by  the  intro- 
duction of  the  record  in  the  attachment  suit, 
that  he  stood  as  creditor  of  grantor  at  the 
time  of  the  conveyance,  the  duty  devolved  on 
plaintiff  to  purge  her  title  of  the  stigma 
thereby  cast  upon  it  This  she  did  not  do, 
and  her  title  stands  as  void  so  far  as  the 
rights  of  such  creditor  and  purchaser  are 
concerned.  PlalntUTs  deed  being  void  at  law, 
and  title  remaining  in  her  grantor  so  far  as 
the  rights  of  his  creditors  were  concerned, 
the  levy  on  the  lot  as  grantor's  property,  of 
the  attachment  Issued  against  him,  was  regu- 
lar and  effective.  The  validity  of  such  pro- 
ceedings and  defendant's  purchase  thereunder 
have  not  been  overthrown,  as  it  was  plain- 
tiff's opportunity  to  do  in  the  trial  of  this 
case.    It  was  incumbent  on  her  to  show  that 
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the  deed  to  ber  was  in  fact  not  Toid,  because 
grantor  either  had  no  debts  or  else  reseryed 
snfBclent  property  to  satisfy  his  debts;  that 
therefore  title  passed  by  the  deed  to  her; 
and  that  the  levy  of  the  attadiment  could 
not  haye  affected  title  to  the  lot  The  deed 
upon  which  plaintiff  seeks  to  recoyer  being 
yotd  In  law  as  to  defendant,  she  cannot  recoy- 
er as  against  him. 

The  Judgment  is  therefore  reyersed,  and  it 
Is  considered  that  plaintiff  take  nothing  by 
her  suit,  that  the  same  be  dismissed,  that  de- 
fendant go  without  day,  and  that  defendant 
recoyer  of  and  from  the  plaintiff  his  costs 
about  his  defense  in  this  case  expended. 


(6S  w.  Ya.  450 

MOORB  y.  OHIO  VALLET  GAS  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1908.) 

1.  CORTBACTS— CONSTBUCTION— CONSTBtTOIlON 

BT  Parties. 

Where  there  Is  doubt  as  to  the  proper 
meaning  of  a  contract,  the  constmction  the  par- 
ties have  put  upon  it  is  entitled  to  great  con- 
sideration In.  its  enforcement. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  11,  Contracts,  §  763.] 

2.  ByiDENCB  —  PbESTTMPTIONS— CONTINUANOB 

or  Fact  ob  Condition. 

Things  once  proved  to  exist  in  a  particular 
state  are  presumed  to  continue  in  that  state, 
until  the  contrary  is  established  by  evidence  ei- 
ther direct  or  presumptive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §S  87,  88,  103.] 

2.  Saite. 

Where  a  lease  for  oil  and  gas  provides  that 
'*if  gas  only  is  found,  and  the  same  is  marketed 
off  the  premises,  the  second  partv  agrees  to*  pay 
f5  per  pound  per  annum,  payable  semiannually 
m  advance,  •  for  each  pound  registered  in  one 
minute  on  casing  at  well  six  months  from  date 
of  completion,"  and  no  test  of  the  pressure  is 
made  by  the  lessee  at  the  time  appointed  by  the 
lease,  but,  based  on  the  pressure  ascertained  at 
the  time  of  completion  of  the  well,  the  lessee 
pays  the  lessor  the  first  semiannual  installment 
of  rental  for  the  gas  shortly  after  the  pressure 
has  been  so  ascertained,  in  an  action  by  lessor 
against  lessee  for  the  second  installment  of  rent- 
al it  will  be  presumed,  until  the  contrary  is 
shown,  that  the  pressure  in  the  well  continues 
as  shown  at  thd  completion  thereof. 
(SyUabus  by  the  Court) 

Error  from  Circuit  Court,  Hancock  County. 

Action  by  H.  B.  Moore  against  the  Ohio 
Valley  Gas  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed,  and 
new  trial  awarded. 

B.  A.  Hart,  for  plaintiff  in  error.  John  B. 
Donehoo,  for  defendant  in  error. 

inLLER,  J.  The  plaintiff,  February  9, 
1905,  made  a  lease  for  oil  and  gas  to  C.  A. 
Smith  of  a  tract  of  100  acres  in  Hancock 
county,  with  tlie  usual  provisions — among 
them,  that  "if  gas  only  is  found,  and  the  same 
Is  marketed  off  the  premises,  the  second  par- 
ty agrees  to  pay  $5  per  pound  per  annum, 
payable  aemiannually  in  advance,  for  each 
pound  registered  in  one  minute  on  casing  at 
well  six  months  from  date  of  completion." 
60S.EL-28 


The  lease  came  by  aBSignment  to  the  defend- 
ant, and  a  well  was  completed  by  it  Novem- 
ber 23^  1905,  in  which  gas  only  was  found. 
Whereupon,  in  the  presence  of  the  plaintiff, 
the  defendant  made  a  test  by  applying  the 
gauge,  and  found  the  well  registered  24o 
pounds  pressure  within  the  time  prescribed 
in  the  contract  On  December  14,  1905,  the 
defendant  sent  the  plaintiff  its  check  ,for 
$612.50  as  for  the  first  semiannual  install- 
ment of  rental;  the  same  being  at  the  rate 
of  $5  per  pound  for  245  pounds,  as  determined 
by  the  gauging  of  the  well.  The  second  semi- 
annual installment,  by  the  terms  of  the  con- 
tract falling  due  May  28,  1906,  not  being 
paid,  this  action  was  brought  for  its  recov- 
ery. The  declaration  contained  a  special 
count  upon  the  contract,  also  the  common 
counts  in  assumpsit,  and  its  sufficiency  was 
not  challenged  below  and  is  not  here.  On  the 
trial  the  plaintiff,  after  introducing  the  lease, 
proved  by  his  own  testimony  what  had  been 
done  by  the  defendant  under  it,  as  already 
stated;  that,  so  far  as  he  knew  or  had  no- 
tice, no  gauge  of  the  well  had  been  taken  by 
defendant  at  the  end  of  the  six  months  from 
the  date  of  its  completion,  as  provided  by  the 
lease;  that  the  well,  after  being  completed 
and  gauged,  had  been  shut  in  until  December 
14,  1905,  when  it  was  turned  into  the  gas 
line  of  the  defendant,  and  the  defendant  then 
sent  him  the  check  for  the  first  semiannual 
installment  of  rental ;  and  that  the  gas  was 
still  being  piped  away  by  defendant  from  the 
well,  without  payment  or  tender  of  the  sec- 
ond installment  of  rental.  On  cross-examina- 
tion of  the  plaintiff,  his  testimony  tended  to 
show  that  about  June  15,  1905,  he  was  re- 
quested by  one  Gregory  to  go  to  the  well,  as 
he  desired  to  make  a  test ;  but,  it  being  some 
three  weeks  or  more  after  the  time  for  mak- 
ing the  test,  he  did  not  go.  The  defendant 
offered  no  evidence;  but,  when  the  plaintiff 
rested,  the  court  upon  its  motion  excluded 
his  evidence  and  directed  a  verdict  for  de- 
fendant, and,  the  motion  of  the  plaintiff  to 
set  aside  the  verdict  and  for  a  new  trial 
being  overruled,  judgment  was  pronounced 
that  the  plaintiff  take  nothing  and  that  the 
defendant  go  hence  without  day.  Proper  bills 
of  exception  preserved  saved  to  the  plaintiff 
Ills  points  of  objection  to  the  various  rulings 
of  the  court  on  said  motion. 

These  rulings  of  the  court  appear  to  have 
been  based  on  the  assumption  of  a  variance 
between  allegata  and  probata  so  fatal  that  a 
verdict  could  not  stand  upon  It  In  this  we 
think  the  court  was  clearly  in  error.  It  is 
quite  true  that  upon  the  pleadings  the  bur- 
den rested  on  the  plaintiff  to  show  prima 
fade  the  facts  entitling  him  to  recover.  But 
it  is  argued  here,  in  support  of  the  rulings 
of  the  court,  that,  because  no  test  of  the  well 
was  made  by  the  defendant  six  months  from 
date  of  completion,  the  defendant,  on  whom 
alone  under  the  contract  that  duty,  as  well  as 
to  make  payment  of  the  rental  for  the  gas. 
was  clearly  devolved,  may  nevertheless  con- 
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tinue  in  possession  of  the  lease  and  to  take 
the  g&B,  and  that  the  plaintiff,  for  his  mla- 
fortune  In  making  such  a  self-destroying  con- 
tract, Is  left  wholly  without  evidence  to  es- 
tablish his  rights,  or  other  means  of  redress. 
We  cannot  concur  that  he  is  reduced  to  this 
state  of  helplessness.  In  the  beginning,  whoi 
gas  was  found,  the  lease  providing  for  pay- 
ment of  rental  In  advance  based  on  a  test  of 
pressure  six  months  after  completion  of  the 
well,  the  parties.  In  the  practical  execution 
of  the  contract,  determined  to  settle  for  the 
rental  based  on  the  test  of  the  well  by  the 
lessee  at  the  completion  thereof.  It  does  not 
appear,  It  Is  true,  that  the  parties  then  waiv- 
ed any  right  either  had  under  the  contract  to 
a  subsequent  test  of  the  well.  But  the  de- 
fendant having  settled  for  the  first  advance 
Installment,  based  on  the  first  and  only  test 
made  by  it  within  the  time  provided  by  the 
lease,  may  we  not  conclude  therefrom  that 
It  was  satisfied  with  the  original  test  and  to 
base  Its  future  payments  thereon?  Certainly 
we  cannot  conclude  that  the  defendant  ex- 
pected to  continue  taking  the  gas  without 
paying  the  rental.  Nor  can  we  accede  to  the 
suggestion  of  counsel  that  the  defendant 
could  bind  the  plaintiff  by  some  test  made 
subsequent  to  the  time  provided  by  the  con- 
tract ;  and  we  do  not  In  fact  know  from  the 
record  that  any  such  subsequent  test  was  ever 
in  fact  made.  It  Is  a  rule  of  law  somewhat 
applicable  that  although,  when  the  meaning 
of  an  Instrument  is  clear  and  unambiguous 
(as  defendant's  counsel  argue  Is  the  case 
here),  an  erroneous  construction  of  It  by  its 
parties  will  not  control  its  effect,  yet,  when 
there  is  doubt  as  to  the  proper  meaning  of  it, 
the  construction  the  parties  have  put  upon 
it  is  entitled  to  great  consideration.  Knlck 
V.  Knlck,  76  Va.  12;  Bank  v.  McVeigh,  32 
Qrat  (Va.)  531;  Railroad  CJo.  v.  Trimble,  10 
Wall.  (U.  S.)  367,  19  L.  Ed.  948;  Camp  ▼. 
Wilson,  97  Va.  265,  33  S.  E.  591.  But  says 
the  court  in  the  case  last  cited:  "What  con- 
struction has  been  so  placed  Is  a  question 
of  fact,  and,  in  an  -action  at  law,  is  to  be 
determined  by  a  Jury."  To  the  same  effect 
are  our  own  cases.  Glbney  v.  Fltzsimmons, 
45  W.  Va.  334,  32  S.  E.  189;  Camden  v.  Mc- 
Coy, 48  W.  Va.  377,  37  S.  B.  637;  Clark  v. 
Sayers  &  Lambert,  55  W.  Va.  512,  47  S.  B. 
312. 

But,  conceding  that  the  contract  presents 
no  question  of  ambiguity  and  that  the  rule 
of  construction  Just  alluded  to  is  without 
application,  we  are  of  opinion  that  the  evi- 
dence of  the  plaintiff  in  an  appreciable  de- 
gree tended  to  establish  a  prima  facie  case 
and  a  right  of  recovery,  based  on  the  pres- 
sure at  the  end  of  six  months  from  date  of 
completion  of  the  well,  not  Justifying  the 
action  of  the  court  in  excluding  it  from  con- 
sideration of  the  Jury.  A  well-recognized 
rule  of  presumptive  evidence,  applicable  we 
think  to  this  case,  is  that  things  once  proved 
to  exist  In  a  particular  state  are  presumed  to 
continue  in  that  state  until  the  contrary  is 


established  by  evidence,  either  direct  or  pre- 
sumptive. Lawsoi^  on  Presump.  Bv.  214;  1 
Elliott  on  Ev.  S  109;  16  Cyc  1052;  Berren- 
berg  ▼.  Boston,  137.  Mass.  281,  50  Am.  Rep. 
296,  and  note;  State  v.  Goodrich,  14  W.  Va. 
834;  State  v.  Dodds,  54  W.  Va.  296,  46  S.  HL 
228.  But  in  Donahue  v.  Coleman,  49  Conn. 
464,  it  18  said:  "It  is  a  general  rule  that  a 
personal  relation  or  an  existing  state  of 
things,  when  once  established  by  proof,  is 
presumed  to  continue  till  the  contrary  ap- 
pears; but  the  presumption  is  merely  one 
of  fact,  and  its  effect  depends  upon  the  extent 
to  which  the  quality  of  permanency  enters 
into  the  nature  of  the  matter  in  question. 
For  this  reason  such  presumption  must  in 
some  cases  be  confined  to  a  limited  period.** 
We  may  take  Judicial  notice  of  the  fact  that 
the  pressure  of  gas  In  a  well  at  first  shown 
will  in  time  decline;  but,  for  a  reasonable 
time  thereafter,  the  rebuttable  presumption 
of  fact  that  the  pressure  continues  unchanged 
will  remain  until  overcome  by  evidence. 

For  these  reasons,  we  are  of  opinion  the 
plaintiff  was  entitled  to  have  his  evidence 
submitted  to  the  Jury,  and  to*  reverse  the 
Judgment,  set  aside  the  verdict^  and  award 
him  a  new  trial. 


(68  W.  Va.  459) 
FIELDER  V.  CAMP  CONST.  CO. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  4,  1908.) 
PbincipaIi  uvo  Agknt— Evidbncb  of  Aqsn- 
or. 

Agency  mav,  bnt  need  not,  be  proved  Dy 
direct  and  positive  evidence.  It  may  be  shown 
by  the  habit  and  course  of  dealing  between  the 
parties,  evincing  either  an  original- appointment 
or  a  subsequent  and  continned  ratification  of  the 
acts  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent  IMg. 
vol.  40,  Principal  and  Agent,  §§  402-412.] 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  Charles  W.  Fielder  against  the 
Camp  Construction  Company.  Decree  for 
plaintiff.    Defendant  appeals.  .Aflirmed. 

Hale  &  Pendleton,  for  appellant  (3.  B.  Mc- 
Nutt,  for  appellee. 

MILLER,  J.  Jurisdiction  in  equity  upon 
attachment  was  invoked  by  plaintiff,  under 
section  1,  c  106,  Code  1899  [Code  1906,  S 
3536],  among  other  things  providing  that 
"attachment  may  be  sued  out  in  a  court  of 
equity  for  a  debt  or  claim,  legal  or  equitable, 
whether  the  same  be  due  or  not  upon  any  of 
the  grounds  aforesaid:  •  •  •  provided, 
that  an  attachment  shall  not  be  sued  out 
against  a  foreign  corporation  for  a  debt  not 
due  upon  the  ground  alone  that  It  is  a  foreign 
corporation."  One  of  the  grounds  of  attach- 
ment provided  in  said  section  is  that  the  de- 
fendant or  one  of  the  defendants  is  a  foreign 
corporation.  The  plaintiff's  demand  is  for 
balance  of  account  past  due  against  the  de- 
fendant for  use  of  an  engine  and  for  tunnel 
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timber  fomlsbedf  amoanting  to  $441US5w  Tbe 
biU,  after  describing  the  origin  and  amount  of 
tills  claim  and  the  balance  due,  refers  to  the 
affidavit  and  attachment,  with  recital  of  the 
proceedings  thereon;  both  the  bill  and  affi- 
davit charging,  as  a  basis  of  Jurisdiction  in 
equity,  that  the  defendant  is  a  foreign  cor^ 
poratlon.  The  defendant  demurred  to  and 
answered  the  bill  at  the  same  time,  which  de- 
murrer on  final  hearing  was  overruled.  The 
answer  admits  the  defendant  is  a  foreign  cor- 
poration, but  denies  it  owes  the  plaintiff  the 
claim  sued  for,  or  any  part  thereof.  The 
plaintiff  proved  by  his  own  and  the  deposi- 
tions of  sundry  other  witnesses  the  correct- 
ness of  his  account  His  evidence  seems  com- 
plete and  adequate  in  every  particular.  There 
was  a  decree  for  the  plaintiff  for  the  full 
amoimt  of  his  claim,  and  the  defendant  ap- 
peals. 

The  first  of  the  two  points  argued  here, 
which  seem  to  us  wholly  without  merit,  is  that, 
the  daim  sued  on  being  a  legal  demand,  a 
court  of  equity  is  without  jurisdiction;  a 
point  completely  answered  by  the  provisions 
of  the  statute  quoted.  But  it  is  argued  that, 
as  section  2322,  c.  34,  Ck)de  1906,  provides 
that  "every  railroad  corporation  doing  busi- 
ness hi  this  state  under  the  provisions  of  this 
section,  or  under  charters  granted  or  laws 
passed  by  the  state  of  Vlrgina  or  this  state, 
is  hereby  declared  to  be,  as  to  its  works, 
property,  operations,  transactions  and  busi- 
ness In  this  state,  a  domestic  corporation,  and 
shall  be  so  held  and  treated  in  all  suits  and 
legal  proceedings  which  may  be  commenced 
or  carried  on  by  or  against  any  such  railroad 
corporation,  as  well  as  in  all  other  matters 
relating  to  such  corporations,"  if  it  Is  a  fact 
that  the  defendant  is  a  foreign  railroad  cor- 
poration, it  could  not,  by  virtue  of  the  above 
statute  relating  to  attachment,  be  proceeded 
against  as  in  this  case.  We  need  not  respond 
to  this  hypothetical  proposition,  for  the  rec- 
ord presents  no  foundation  for  it  No  such 
defense  under  the  statute  is  presented.  It 
is  not  pretended  in  the  answer,  admitting 
its  foreign  situs,  that  it  is  a  railroad  corpora- 
tion. Besides,  the  evidence  shows  to  a  legal 
certainty  that  it  is  simply  a  construction  com- 
pany, engaged  as  contractor  in  building  a  part 
of  the  Deepwater  Railroad.  Wherefore  the 
statute  in  question  can  have  no  possible  ap- 
plication. But,  if  any  such  defense  was  avail- 
able, the  matter  of  it,  not  appearing  on  the 
face  of  the  bill,  would  have  to  be  brought  on 
the  record  by  proper  plea  in  abatement  filed 
at  the  proper  time,  as  provided  by  section  16, 
c.  125,  Ck>de  1899  [Code  1906,  §  8836],  which 
was  not  done  in  this  case. 

The  second  point  is  that  the  plaintiff  failed 
to  prove  his  claim.  We  have  already  indicat- 
ed our  conclusion  on  the  sufficiency  of  the 
proof.  The  sufficiency  of  the  evidence  to  es- 
tablish the  agency  of  Graham,  and  his  author- 
ity to  make  with  the  plaintiff  the  contract 
under  which  this  claim  arose,  is  challenged. 
Authorities  are  dted  for  the  proposition  that 


the  burden  of  establishing  this  agency  was 
upon  the  plaintiff.  This  proposition  is  unde- 
niable; but  how  may  this  be  done?  It  is  not 
necessary  that  the  fact  of  agency  be  proved 
by  direct  and  positive  proof.  It  may  be  done 
in  many  other  ways.  It  may,  for  example,  be 
shown  by  the  habit  and  course  of  dealing  be- 
tween the  parties.  "This  may  be  such  as  ei- 
ther to  show  that  there  must  have  been  an 
original  appointment,  or  a  subsequent  and  con- 
tinued ratification  of  the  acts  done;  but  in 
either  case  the  principal  is  equally  bound. 
Having  himself  recognized  another  as  bis 
agent,  factor,  or  servant,  by  adopting  and  rati- 
f^ng  his  acts  done  in  that  capacity,  the  prin- ' 
cipal  \b  not  permitted  to  deny  the  relation  to 
the  injury  of  third  persons  who  have  dealt 
with  him  as  such."  2  Greenleaf  on  Ev.  §  65. 
To  the  same  effect  is  1  Am.  &  Eng.  Enc.  L. 
968.  In  this  case,  besides  the  contract  in 
writing  of  defendant  with  plaintiff,  to  which 
its  name  was  signed  by  Graham,  acting  as  its 
superintendent  and  general  manager,  and  the 
dealings  of  the  parties  thereunder,  the  evi- 
dence shows  that  Graham  hired  and  dis- 
charged the  men  engaged  upon  the  work,  his 
control  and  supervision  over  the  men  and  the 
work,  the  receipt  of  the  timber  furnished  by 
the  plaintiff  and  the  use  thereof  by  the  de- 
fendant in  the  work,  payment  by  defendant  on 
account,  use  by  the  defendant  of  the  plain- 
tifiTs  engincv  and  other  facts,  establishing  be- 
yond any  question  the  agency  and  authority 
of  Graham  in  the  premises,  binding  the  de- 
fendant for  his  contract  with  the  plaintiff.  As 
said  by  this  court  in  Buffner  v.  Hewitt,  7  W. 
Va.  585:  "An  agency  may  be  created  by  ex- 
press words  or  acts  of  the  principal,  or  it  may 
be  implied  from  his  conduct  and  acquiescence. 
The  nature  and  extent  of  an  agency  may  be 
implied  and  inferred  from  circumstances." 
We  therefore  affirm  the  decree.  • 


(63  W.  Va,  480) 
BLUBFIEM)  WATERWORKS  &  IM- 
PROVEMENT CO.  V.  STATE. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  4.  1908.) 

Taxation— Assessment— Review  by  Courts. 
There  is  no  jurisdiction  for  a  writ  of  error 
in  this  court  from  the  decision  of  a  circuit  court, 
made  upon  appeal  from  a  county  court  in  a 
proceeding  under  Code  1899,  c.  29,  §  129.  as 
that  section  appears  in  chapter  35,  p.  347,  Acts 
1905  [Code  1906,  S  815],  brought  in  a  county 
court  by  a  corporation  to  be  released  from  an 
alleged  erroneous  assessment  of  its  property 
returned  for  taxation,  l>ecau8e  of  the  refusal  of 
the  county  court  and  assessor  to  deduct  indebt- 
edness Kit  such  corporation  from  its  money, 
credits,  and  investments. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  45,  Taxation,  §  877.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Mercer  County; 

Application  by  the  Bluefield  Waterworlis 
&  Improvement  Company  to  correct  an  as- 
sessment An  order  of  the  county  court  re- 
fusing relief  was  reversed  by  the  circuit 
court,  and  the  state  brings  error.    Dismissed, 
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J.  Frank  Maynard  and  A.  M.  Sutton,  for 
the  Stata  A.  W.  B^ynolda,  for  defendant  in 
error. 

BRANNON,  J.  The  Blnefleld  Waterworks 
&  Improvement  Company,  a  West  Virginia 
corporation,  filed  with  an  assessor  of  Mercer 
oonnty  a  report  or  statement  of  its  property 
for  taxation  for  the  year  1905,  as  provided 
bS  Code  1889,  c.  29,  §  77,  as  found  enacted 
In  Acts  1905,  p.  817,  a  85  [Ck>de  1906,  I  761], 
showing  Its  taxable  property  and  also  its 
indebtedness.  The  assessor  refused  to  allow 
such  Indebtedness  as  a  set-off  against  the 
*  money,  credits,  and  Investments  of  the  cor- 
poration. Then  the  corporation  applied  to 
the  county  court  to  correct  the  assessment  by 
deducting  such  indebtedness  from  its  money, 
credits,  and  investments;  and,  the  county 
court  having  refuscfd  relief,  the  corporation 
appealed  the  matter  to  the  circuit  court, 
which  reversed  the  action  of  the  county  court, 
and  allowed  such  deduction  of  indebtedness, 
and  corrected  the  assessment,  and  ordered  a 
refund  of  a  portion  of  the  taxes.  From  this 
action  of  the  drcuit.court  the  state  of  West 
Virginia  has  sued  out  a  writ  of  error  from 
this  court 

The  question  of  Jurisdiction  of  this  court 
to  entertain  this  writ  of  error  has  not  been 
made  by  counsel;  but  this  court  has  often 
said,  and  it  is  an  axiom  of  court  procedure, 
that  a  court  must,  before  acting  on  the  merits 
of  a  suit  or  writ  of  error,  look  to  its  own 
Jurisdiction,  because  it  is  forbidden  to  act 
where  there  is  no  Jurisdiction,  and  its  ac- 
tion is  likely  void,  and,  besides,  this  court 
ought  not  to  assume  jurisdiction  when  it  has 
none,  and  thus  set  a  bad  precedent  It  is 
very  plain  from  established  law  that  a  writ 
of  error  does  not  lie,  except  where  the  law 
gives*  it  A  decision  *of  a  court  is  final,  unless 
the  law  gives  access  to  another  court  A  writ 
of  error  in  this  court  must  come  from  statute 
law.  So  we  said  in  McLean  v.  State,  61  W. 
Va.  637,  56  S.  E.  884.  See  many  cases  cited 
in  Encyclopedic  Digest,  vol.  1,  p.  476.  The 
proceeding  so  begun  in  the  county  court  is 
purely  a  statutory  proceeding  for  the  cor- 
rection of  assessment  of  taxes.  The  remedy 
is  given  only  by  the  statute  in  section  129, 
found  in  said  chapter  85,  p.  347,  Acts  1905, 
[Code  1906,  S  815].  It  will  there  be  seen  that 
the  taxpayer  is  allowed  to  go  into  the  county 
court  for  relief  against  improper  assessment, 
and,  if  that  court  refuses  him  relief,  he  is  al- 
lowed an  appeal  to  the  circuit  court;  but 
there  is  no  appeal  given  by  that  statute  from 
the  decision  of  the  circuit  court  Neither  par- 
ty is  given  a  writ  of  error  or  appeal  from 
the  circuit  court  It  will  be  noticed  that  an 
appeal  from  the  county  court  to  the  circuit 
court  is  given  to  the  taxpayer,  but  none  to 
the  state,  and  neither  is  given  any  writ  of 
error  or  ai^)eal  from  the  Judgment  of  the  cir- 
cuit court  to  this  court  The  fact  that  the 
taxpayer  alone,  and  not  the  state,  is  granted 
an  appeal  to  the  circuit  court,  indicates  se- 


date purpose  by  the  Legislature  to  limit  the 
right  of  appeal,  and  tends  to  show  that  it  was 
the  sedate  purpose  to  allow  neither  side  to 
come  to  this  court,  but  to  end  the  matter 
without  protracted  litigation. 

The  giving  an  appeal  to  the  taxpayer  only 
indicates  an  intention  not  to  grant  the  state 
any  relief.  The  omission  to  give  either  side 
access  to  the  Supreme  Court  seems  intention- 
al. In  McLean  v.  State,  supra,  we  held  that 
the  state  could  not  maintain  a  writ  of  error 
from  the  decision  of  a  circuit  court,  made  on 
appeal  from  the  county  court  in  a  proceed- 
ing by  a  landowner  to  correct  a  reassessment 
of  the  value  of  real  estate  under  a  reassess- 
ment act,  and  for  the  reason  that  the  statute 
gave  no  such  writ  of  error.  A  similar  prin- 
ciple prevails  in  this  case.  It  Is  useless  to 
discuss  this  matter  more  at  large.  I  cannot 
see  that  I  can  add  anything  to  what  is  said 
in  that  case  and  in  Mackin  v.  County  Court, 
88  W.  Va.  838,  18  S.  E.  632.  It  seems  to  me 
that  this  case  does  not  involve  the  question 
of  power  to  tax  a  subject,  the  right  of  taxa- 
tion, but  is  one  merely  of  assessment  or  valua- 
tion, a  question  of  amount  of  tax.  No  ques- 
tion exists  as  to  the  taxability  of  the  proper- 
ty. The  indebtedness  is  not  taxed.  It  Is  only 
a  question  of  wliether  taxes  properly  assess- 
ed shall  be  reduced  by  deduction  of  debts. 
But,  even  if  it  were  otherwise,  I  could  not 
see  where  there  would  be  the  authority  for  a 
writ  of  error.  If  any  remedy  exist  in  such 
case,  it  is  not  by  writ  of  error. 

For  these  reasons,  we  think  there  Is  no 
Jurisdiction  for  this  writ  of  error  in  this 
court,  and  we  dismiss  it  for  want  of  Juris- 
diction to  entertain  it 


(O  W.  Va.  472) 
SMITH  V.  WHITE. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  4,  190&) 

1.  JunoMKNT— Res  Juoioata. 

A  Judgment  binds  only  parties  and  privies, 
not  strangers  to  it  Against  strangers  it  is  not 
evidence  to  prove  any  facts  involved  in  the 
Judgment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment,  H  1196-1202.] 

2.  Sams. 

The  record  and  Judgment  in  a  proceeding  to 
try  the  right  of  property  levied  upon  under  an 
execution  oy  an  officer,  finding  the  property  not 
to  be  the  property  of  the  debtor,  is  not  admi»- 
sible  in  an  action  by  the  sucoessfnl  claimant  in 
said  proceeding  against  the  officer  for  damages 
for  the  seizure  and  detention  of  the  property. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment  ft  1195^1202.] 

(Syllabus  by  the  Court) 

Error  from  Circuit  Court  Tucker  County. 

Action  by  D.  A.  Smith  against  H.  E.  White. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Reversed,  and  new  trial  granted. 

R.  D.  Heironimus  and  C  W.  Dailey,  for 
plaintiff  in  error.  C.  O.  Strieby  and  A.  Jay 
Valentine,  for  defendant  in  error. 
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BRANNON,  J.  D.  A.  Smith  brought  an 
action  against  H.  JD.  White  before  a  justice 
of  Tucker  county.  The  summons  commanded 
tbe  defendant  to  answer  in  a  civil  action  for 
money  Mne  for  damages  for  a  wrong  in 
which  the  plaintiff  will  demand  judgment  for 
$300,  with  Interest  and  costs  according  to 
law."  The  plaintiff,  haring  recoyered  before 
tbe  Justice  the  case,  went  by  appeal  to  the 
oircolt  court,  where  the  plaintiff  recovered 
▼erdlct  and  judgment,  and  the  defendant  ap- 
peals the  case  here. 

The  plaintiff  says  tliat  we  cannot  look  into 
tbe  evidence,  as  the  bill  of  exceptions  does 
not  identify  It  We  think  It  does  incorporate 
the  evidence  and  identify  it,  taking  the  be- 
ginning and  conclusion  of  the  bill.  White  as 
sergeant  of  the  town  of  Davis  had  an  execu- 
tion in  his  hands  in  favor  of  the  Beaver 
Creek  Mercantile  Company  against  John  O. 
Smith,  which  he  levied  on  a  horse  and  wagon 
as  the  property  of  John  C.  Smith ;  and  D.  A. 
Smith,  wife  of  John  O.  Smith,  claiming  the 
property,  brought  this  action  against  White 
to  recover  damages  for  the  unlawful  levy  of 
the  execution  upon  her  property  and  for  its 
detention,  and  recovered  the  judgment  appeal- 
ed from  to  this  court  The  exclusion  of  plea 
2  is  a  ground  of  error.  It  Is  doubtful  wheth- 
er it  Is  a  part  of  the  record.  The  order  of 
the  court  rejecting  it  does  not  order  It  to  be 
a  part  of  the  record,  and,  according  to  Sweeny 
V.  Baker,  13  W.  Va.  158,  31  Am.  Rep.  757,  it 
cannot  be  so  considered;  but,  as  that  order 
numbers  the  paper  and  calls  it  a  plea,  we 
think  that  under  the  liberal  principles  stat- 
ed In  Hughes  v.  Prum,  41  W.  Va.  445,  23  S. 
E.  004,  and  Kay  v.  Glade  Creek,  47  W.  Va. 
467,  35  S.  B.  973,  we  can  consider  that  plea. 
The  rejection  of  that  plea  is  plainly  not  er- 
ror, first  because  the  plea  of  not  guilty  cov- 
ers a  defense  of  the  case,  and  this  special 
plea  was  useless;  second,  because  that  plea 
said  that  the  horse  and  wagon  were  taken 
and  retained  because  White  believed  them  to 
l)e  the  property  of  John  C.  Smith  by  virtue 
of  an  execution  against  his  property.  That 
is  to  say,  the  plea's  only  justification  is  that 
White  believed  the  property  to  be  that  of 
John  C  Smith.  No  matter  what  White  be- 
lieved or  thought  his  plea  must  aver  that 
the  property  was,  in  fact  the  property  of 
John  C.  Smith. 

The  defendant  moved  to  quash  the  sum- 
mons for  variance  between  it  and  the  bill 
of  particulars.  Could  that  affect  the  sum- 
mons? The  real  objection  is  that  the  sum- 
mons claims  for  a  wrong  a  single  one,  where- 
as the  bill  claims  for  detention  of  the  horse 
for  two  periods,  and  for  the  wagon  two  pe- 
riods. It  seems  that  they  were  levied  upon, 
then  given  up,  then  levied  upon  again.  The 
levy,  if  not  authorized,  was  a  wrong,  and 
several  wrongs  could  be  claimed  from  the 
two  levies  and  detentions,  as  several  torts 
may  be  sued  for  in  one  action.  And,  by  ap- 
pealing, probably  this  is  waived;  it  being 
a  general  appearance.     C.  &  O.  Ry.  Co.  v. 


Wright,  50  W.  Va.  063,  41  S.  B.  1*7.  When 
the  property  involved  was  levied  upon,  a  con- 
test arose  as  to  its  liability  between  the  exe- 
cution creditor,  the  Beaver  Creek  Mercantile 
Company,  and  Mrs.  D.  A.  Smith,  and  a  liti- 
gation took  place  under  chapter  50,  I  151, 
Code  1899  [Code  1906,  §  2102],  for  the  trial 
of  the  right  of  property  involving  the  lia- 
bility of  the  horse  And  wagon  to  the  execu- 
tion, which  went  by  appeal  from  the  justice's 
court  to  the  circuit  court,  resulting  In  a  de- 
cision In  favor  of  Mrs.  Smith  declaring  said 
chattels  not  so  liable.  Upon  tbe  trial  of  the 
action  now  before  us  between  Mrs.  Smith  and 
White,  the  court  admitted  hi  evidence,  over 
objection  by  White,  the  record  of  that  former 
trial  between  the  Beaver  Creek  Company  and 
Mrs.  Smith.  This  is  obvious  error.  So  long 
ago  as  1808,  the  Virginia  court  said  in  Carter 
V.  Washington,  2  Hen.  &  Munf.  (Va.)  345: 
'There  is  no  general  principle  of  law  that 
seems  better  settled  than  that  no  one  shall 
be  Injured  or  affected  by  the  event  of  any 
suit  of  which  he  was  not  a  party,  the  reasons 
of  which  are  laid  down  in  all  the  books,  and 
are  too  obvious  to  need  repeating  here."  Au- 
thorities are  found  in  6  Ency.  Digest,  283. 
On  page  285  we  find  this:  'The  reason  is 
obvious.  He  has  no  power  to  cross-examine 
witnesses,  or  adducing  evidence  in  mainte- 
nance of  his  rights ;  in  short,  he  is  deprived 
of  all  means  provided  by  law  for  ascertain- 
ing the  truth,  and  consequently  it  would  be 
repugnant  to  the  first  principles  of  justice 
that  he  should  be  bound  by  the  result  of  an 
inquiry  to  which  he  is  altogether  a  stranger — 
citing  Payne  v.  Coles,  1  Munf.  (Va.)  373; 
Turpin  V.  Thomas,  2  Hen.  &  Munf.  139,  8 
Am.  Dec  615."  "Persons  who  are  not  par- 
ties to  a  suit  are  not  bound  by  the  decrees  en- 
tered therein  and  cannot  be  prejudiced  there- 
by." Long  V.  Willis,  50  W.  Va.  341,  40  S.  B. 
340.  White  was  not  a  party  to  that  trial  of 
property  suit  in  any  sense.  He  was  merely 
a  stakeholder,  so  to  speak.  Then  is  he  in  any 
sense  a  privy  in  estate,  and  tbus  bound  by 
its  finding?  Privy  in  estate  to  whom?  Sure- 
ly not  to  Mra  Smith,  since  he  was- claiming 
against  her  under  the  execution.  He  derived 
no  estate  from  her.  Her  husband,  John  C. 
Smith,  was  a  party,  it  Is  true^  but  White  is 
not  a  privy  in  estate  with  him.  As  an  Individ- 
ual White  had  no  Interest  in  that  litigation; 
whereas,  this  present  suit  involves  his  right 
his  Individual  right  White  could  make  no 
defense  to  tha^t  suit  He  could  produce  no 
evidence,  employ  no  counsel,  take  no  appeal. 
What  title  did  he  get  from  John  C.  Smith? 
A  privy  in  estate  is  one  who  derives  from  an- 
other title  to  property.  He  comes  in  l^  suc- 
cession to  property  by  contract  or  law.  It  Is 
identity  of  tltie.  The  privy  in  estate  takes 
property  under  another.  To  make  one  per- 
son a  privy  in  estate  to  another,  that  other 
must  be  predecessor  in  respect  to  the  property 
in  question  from  whom  the  privy  derives  his 
right  or  title,  a  mutual  or  successive  relation- 
ship.   White  in  his  own  right  derived  nothing 
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from  John  C  Smith,  and,  as  an  officer  under 
the  execution  claimed  against  Smith,  claimed 
in  Invitum — ^that  is,  against  Smith's  will — 
in  hostility  to  him,  or  at  least  White  took 
nothing  by  contract  or  by  law  in  the  way  of 
estate  from  John  G.  Smith.  23  Am.  &  Eng. 
Ency.  U  (2d  Ed.)  101 ;  6  Words  and  Phrases, 
5000.  Another  reason  why  White  is  not  privy 
in  estate  with  John  O.  Smith  is  that  this  Judg- 
ment was  rendered  after  the  right  of  White 
as  mere  officer  (he  had  none  other)  had  ac- 
crued, and  it  is  settled  law  that  a  prlyy  In 
estate  is  not  bound  by  a  Judgment  against 
him  from- whom  he  derives  his  estate  after 
he  derives  it  Maxwell  v.  Leeson,  50  W.  Va. 
362,  40  S.  E.  420,  88  Am.  St.  Rep.  875;  Orth- 
weln  ▼.  Thomas,  127  111.  555,  21  N.  B.  430, 
4  li.  R.  A.  434,  11  Am.  St  Rep.  159.  A  few 
cases  coming  near  the  exact  point  here  In- 
volved have  been  found.  One  is  Armstrong 
V.  Harvey,  11  Ohio  St  527,  wherein  It  was 
held,  under  a  statute*  similar  to  ours  concern- 
ing trial  of  right  of  property,  that  a  Judg- 
ment and  finding  of  a  Justice  In  favor  of  the 
claimant  and  his  order  for  its  restoration  to 
the  <;laimant  made  in  a  trial  of  the  right  of 
property  levied  in  execution,  is  not  conclusive 
of  the  rights  of  said  property  in  said  claim- 
ant in  a  subsequent  action  for  its  wrong- 
ful caption  and  conversion,  brought  by  the 
claimant  against  the  plaintiff  in  the  execution 
and  the  constable  who,  in  disregard  of  such 
order,  had  sold  the  property  on  execution. 
The  court  said  that  the  constable  would  not 
be  prevented  by  the  Judgment  from  contest- 
ing the  title  of  the  claimant  In  Patterson 
V.  State,  91  Ala.  58,  8  South.  756,  an  officer 
in  arresting  a  man  for  disorderly  conduct 
struck  him  with  his  baton,  and  was  convicted 
of  assault  and  battery.  On  the  trial  the 
record  of  the  acquittal  of  the  party  so  ar- 
rested was  given  in  evidence  against  the  of- 
ficer. The  Supreme  Ck>urt  held  that  it  was 
not  admissible.  The  court  said  that  Judg- 
ments are  legal  evidence  between  parties 
and  privies ;  but  to  come  within  the  rule  the 
parties  must  be  the  same  or  there  must  be 
privity  in  law  with  those  that  are  parties. 
"This  rule  applies  only  to  cases  in  which  the 
parties  are  the  same,  or  where  the  parties  to 
the  second  suit  are  in  law  privy  to  those  in 
the  first  The  most  solemn  Judgment  is  not 
even  evidence  against  a  third  person,  stran- 
ger to  the  suit  in  which  it  is  rendered."  When 
it  was  said  in  the  Ohio  case  that  the  Judg- 
ment is  not  conclusive,  I  understand  it  to 
mean  that  it  was  not  admissible,  because,  if 
it  has  any  force,  it  must  have  conclusive 
force.  Thus  that  record  was  not  admissible. 
It  must  have  been  extremely  hurtful  to 
White's  Case,  because  the  Jury  likely  took  it 
as  they  had  a  right  to  take  it  when  it  was 
admitted,  as  conclusively  deciding  tbat  the 
property  was  not  property  of  John  C.  Smith, 
and  not  Hable  to  the  execution. 

Numerous  questions  were  put  in  this  case 
which  the  court  refused  to  allow  to  be  an- 
swered.    No  bill  of  exceptions  points  them 


out,  nor  does  the  motion  for  a  new  trla' 
specify  them;  it  being  very  general  witliout 
specification  of  grounds.  We  cannot  -  con- 
sider the  propriety  of  the  questions.  Kay 
V.  Glade  Creek  (3o.,  47  W.  Va.  467,  35  S.  E. 
973.  Nor  do  the  counsel  in  their  briefs  point 
them  out,  saying  they  are  too  numerous  to 
specify;  that  is  to  say,  counsel  do  not  tell 
us  what  questions  ought  to  have  been  an- 
swered, nor  what  the  ground  of  complaint, 
but  leave  the  court  to  grope  through  the  Vol- 
ume of  oral  evidence  in  quest  of  the  material 
ones.  This  will  not  do.  Hughes  v.  Frum,  41 
W.  Va.  445,  23  S.  E.  604.  If  the  exclusion 
or  admission  of  evidence  Is  one  of  the  grounds 
for  a  new  trial,  it  ought  to  be  made  certain 
by  bill  of  exceptions  or  specification  in  tbe 
motion  for  a  new  trial,  or  at  least  in  tbe 
brief  of  counsel;  but  in  this  case  the  brief 
of  counsel  expressly  declines  to  point  ont 
these  questions.  Moreover,  it  does  not  ap- 
pear what  It  was  expected  to  prove  by  an- 
swers to  those  questions,  and  for  this  rea- 
son we  cannot  consider  them.  State  v.  Clif- 
ford, 59  W.  Va.  1,  52  S.  E.  981.  Counsel 
points  out  by  reference  to  page  and  subject 
the  ruling  out  of  evidence  already  given  of 
Mrs.  Smith  tending  to  show  that  her  hus- 
band purchased  the  wagon,  and  that  it  was 
shipped  in  his  name  to  him.  As  this  evidence 
tended  to  show  ownership  in  her  husband,  it 
was  proper  to  go  before  the  Jury  for  its  con- 
sideration, and  it  was  error  to  rule  it  out 

The  defense  asked  to  give  in  evidence  two 
orders  of  a  referee  in  bankruptcy  in  a  pro- 
ceeding in  which  John  C.  Smith  was  ad- 
Judged  a  bankrupt  One  order  states  that 
Smith  had  been  adjudged  a  bankrupt  upon 
his  petition,  and  had  in  it  claimed  certain 
property  as  exempt,  and  that  certain  of  the 
scheduled  property  had  been  levied  upon  by 
White  as  sergeant  of  said  Beaver  Creek  Com- 
pany, and  prayed  its  return  to  him,  and  the 
order  was  that  White  release  the  horse  and 
wagon,  until  the  further  order  of  the  court. 
Mrs.  Smith  was  not  a  party  to  the  bankrupt 
case,  and  is  not  bound  by  said  order.  If  it  was 
intended  to  show  that  John  C.  Smith  set  up 
title,  that  would  not  bind  his  wife.  His  dec- 
laration that  it  was  his  property  would  not 
affect  her  title.  If  it  is  claimed  to  contra- 
dict the  evidence  of  Smith  that  the  property- 
was  his  wife's,  the  petition  should  have  been 
presented,  not  a  mere  recital  to  that  effect 
inferentially  of  the  referee  in  the  order.  A 
second  order  of  the  referee  directed  the  officer, 
supposably  White,  to  retake  into  his  posses- 
sion the  property  to  await  the  order  of  the 
bankrupt  court  Neither  order  decided  the 
property  to  be  John  C.  Smith's.  They  were 
provisional  dispositions  of  the  property  to 
await  the  determination  of  the  court  But. 
as  said  above,  Mrs.  Smith  was  not  a  party, 
and  not  bound  by  the  orders. 

Our  conclusion  is  to  reverse  the  Judgment, 
set  aside  the  verdict  and  remand  the  case^ 
for  a  new  triaL 
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MATHENY  et  al.  v.  ALLEN. 

(Supreme  Coart  of  Appeals  of  West  Virginia. 

Feb.  4.  1908.) 

1.  BouNDABifis— Location— Natubai,    Land- 
marks. 

It  is  a  general  mle  that,  in  locating  boun- 
daries of  land,  resort  is  to  be  bad  first  to  natural 
landmarks,  next  to  artificial  monuments,  then 
to  adjacent  boundaries,  and  last  to  courses  and 
distances. 

[HM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
'vol.  8,  Boundaries,  §§  3-5.] 

^.  Same-~€aixs  fob  Monitmientb. 

Calls  for  adjoiners  must  yield,  generally,  to 
<:alls  for  monuments,  where  there  is  repugnancy 
between  them  in  a  description  of  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
^ol.  8,  Boundaries,  §§  6-16,  30-33.] 

8.  Same— Rejection  of  Call. 

A  call  irreconcilable  and  incongruous  with 
another  call  of  a  grant,  which  appears  to  have 
been  inserted  hj  mistake,  may  be  wholly  rejected 
and  disregarded. 

SEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
.  8^  Boundaries,  (§  3-5.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  M.  F.  Matheny  and  others, 
against  Henry  Allen.  Judgment  for  defend- 
jmt,  and  plaintiffs  bring  error.    Affirmed. 

M.  F.  Matheny  and  Ashton  File,  for  plaln- 
tlfTs  in  error.  A.  D.  Preston  and  John  W. 
McCreery,  for  defendant  in  error. 

ROBINSON,  J.  This  action  of  ejectment 
was  heard  ui>on  an  agreed  statement  of  facts, 
by  the  court,  in  lieu  of  a  Jury.  The  issue 
is  60  defined  between  the  parties  that  both 
concede  that  a  single  question  is  Involved, 
and  therefore  all  matters  not  affecting  this 
question  are  precluded  from  recita}  or  con- 
sideration in  this  opinion.  That  question  re- 
lates to  a  construction  of  the  grant  under 
which  plaintiffs  claim,  and,  abstractly,  is 
this:  Do  calla  in  a  grant  or  deed  for  trees 
as  comers  prevail  over  further  call  therein 
that  a  line  between  such  trees  is  with  an 
old-established  line  of  an  adjoining  tract  or 
survey,  when  it  is  found  that  such  calls  are 
inconsistent?  In  other  words,  in  a  descrip- 
tion of  land,  in  a  conveyance,  when  there  is 
repugnancy  between  them,  which  yields — calls 
for  natural  objects  or  calls  for  adjoiners? 

Plaintiffs  claim  under  a  grant  from  the 
commonwealth  to  Richard  Toler,  and  defend- 
ant claims  under  an  older  patent  Plaintiffs 
are  vested,  by- regular  conveyances  and  pay- 
ment of  taxes,  with  title  to  the  Toler  grant, 
and  defendant  is  a  tenant  of  those  likewise 
vested  with  title  to  the  older  grant.  Neither 
plaintiffs  nor  defendant,  nor  those  under 
whom  they  respectively  claim,  had  actual 
possession  of  the  strip  of  land  in  controversy 
until  defendant  moved  thereon  about  two 
months  before  the  institution  of  this  suit 
Actual  and  adverse  possession  under  the  Tol- 
er grant  existed  from  the  date  of  that  grant 
(August  11,  1829);  while  actual  and  adverse 
possession  of  the  tract  claimed  by  those  under 


whom  defendant  holds' dates  only  from  Sep- 
tember 4,  1849.  Plaintiffs'  title,  notwith- 
standing Junior  to  the  other,  therefore,  by 
such  possession,  became  good  as  against  the 
title  of  the  senior  grant  not  so  occupied  for 
that  period  of  20  years,  to  so  much  land  as  is 
included  by  the  description  In  the  grant  to 
Toler,  since  such  possession  inures  to  the  ex- 
tent of  the  boundaries  called  for  by  the  pa- 
per under  which  one  claims.  But  this  brings 
us  directly  to  the  point  at  issue:  What  are 
the  boundaries  to  the  extent  of  which  plain- 
tiffs can  claim  by  reason  of  such  adverse  pos- 
session, ripened  into  good  title  against  the 
senior  grant  as  aforesaid?  If  the  conten- 
tion of  plaintiffs  as  to  construction  of  the 
calls  of  the  Toler  grant  is  well  founded,  then 
the  boundary  called  for  in  the  deed  of  those 
under  whom  defendant  claims,  based  upon 
title  from  the  senior  patent,  interlocks  with 
that  of  plaintiffs.  There  having  been  no 
actual  adverse  possession  of  the  land  embrac- 
ed in  the  interlock,  except  for  the  brief  pe- 
riod aforesaid,  the  case  turns  solely  on  a 
construction  of  the  description  in  the  Toler 
grant 

The  description  in  the  Toler  grant,  con- 
struction of  which,  as  contended  by  plaintiffs, 
will  cause  lnterlo4l  with  the  tract  owned  by 
those  under  whom  defendant  holds,  and  will 
take  from  them  the  strip  of  land  in  contro- 
versy, is  as  follows:  '^Beginning  at  a  white 
oak  and  pine  near  Preston's  comer  •  ♦  ♦ 
S.  10*  W.  116  poles  to  two  white  oaks  and 
gum;  and  thence  S.  83°  W.  160  poles  with 
Preston's  line  to  the  beginning."  The  survey 
and  plat  in  this  case  show  that  this  begin- 
ning comer  is  several  hundred  feet  from  the 
Preston  line;  that  the  gum  and  two  white 
oaks  are  at  even  greater  distance  from  it; 
and  that,  to  extend  the  line  running  to  the 
gum  and  two  white  oaks  to  the  Preston  line, 
thence  following  that  line  to  Preston's  corner, 
and  thence  to  the  white  oak  and  pine,  makes 
the  boundary  of  the  land  in  controversy, 
sought  to  be  recovered  by  plaintiffs.  From 
this  it  will  readily  be  observed  that  plaintiffs 
seek  recovery  of  the  land  that  lies  between 
the  Preston  line  and  the  line  running  from 
the  two  white  oaks  and  gum  to  the  white 
oak  and  pine,  the  former  of  which  is  south 
of  the  latter,  but  not  quite  parallel  thereto. 
To  put  it  in  different  phrase,  plaintiffs  claim 
that  they  have  a  right  to  go  to  the  Preston 
line,  thereby  proceeding  several  hundred  feet 
beyond  the  comer  called  for  in  the  Toler 
grant  (two  white  oaks  and  gum)  then  to 
follow  the  Preston  line  to  Preston's  comer, 
and  then  to  connect,  by  a  line  several  hun- 
dred feet  in  length,  Preston's  comer  with  the 
beginning  comer  called  for  in  the  Toler  grant 
(white  oak  and  pine).  Virtually  the  result  of 
this  would  be  to  add  three  lines  to  the  de- 
scription of  the  grant  True,  "with  Prestous 
line"  is  called  for  in  the  grant ;  but  survey 
shows  that  it  is  not  the  line  between  the  two 
white  oaks  and  gum  and  the  white  oak  and 
pine,  and  that  you  cannot  run  "with  Preston's 
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Une"  between  those  corners,  as  the  descrip- 
tion in  the  grant  eeems  to  imply.  Between 
the  last  line  of  the  grant  and  Preston's  line 
there  is  a  wide  strip  of  land.  Can  plaintiffs 
recover  this  strip?  Does  it  belong  to  them 
by  reason  of  the  title  they  have  acquired 
under  the  Toler  grant?  Shall  they  be  com- 
pelled to  stop  at  these  comer  trees,  for  which 
their  title  papers  call,  or  may  they  go  south- 
ward beyond  them,  eeveral  hundred  feet,  to 
Preeton*s  line,  which  their  title  papers  may 
mistakenly  suppose  Is  between  these  two  cor- 
ners marked  by  the  trees? 

Intention  to  make  the  call  for  the  Preston 
line  one  of  the  outside  boundaries  is  argued 
on  behalf  of  plaintiffs.  But  upon  the  pres- 
ent inquiry  we  can  look  only  to  the  language 
of  the  grant  for  such  intention,  as  nothing  on 
this  score  is  contained  in  the  agreed  state- 
ment of  facts.  Mistake  is  also  argued;  but, 
to  discover  it,  we  are  confined  the  same.  We 
are  therefore  bound  in  our  consideration  to 
the  face  of  the  description;  and,  whatever 
may  have  been  the  intention  at  the  time,  we 
cannot  now  say  that  anything  other  was  In- 
tended than  that  which  Is  the  result  of  the 
language  employed,  as  measured  by  the  rules 
of  construction  which  the  law  would  have  us 
apply.  The  general  rul#  applicable  to  the 
case  we  find  here,  is  stated  in  6  Oyc.  915,  as 
follows:  "As  a  rule,  lines  marked  on  the 
ground  for  the  survey  or  adopted  by  the  sur- 
veyor are  to  be  regarded  rather  than  call  for 
adjolners,  and  when  there  is  a  discrepancy 
such  lines  govern."  The  same  book,  at  page 
921,  says:  "In  case  of  conflict,  calls  for  ad- 
joiners  will,  as  a  rule,  yield  to  calls  for  ar- 
tificial monuments  and  marka"  The  author- 
ities generally  support  this  principle.  It 
seems  founded  on  reason,  and  deserves  sane* 
tion.  The  result  of  its  application  is  to  fol- 
low the  particular  and  certain  items  of  de- 
scription In  preference  to  the  general  or  mis- 
taken. This  court  has  long  recognized  the 
rule.  In  Bowers  v.  Dickinson,  30  W.  Va. 
709,  6  S.  El  335,  it  is  held:  "The  descriptive 
calls  in  a  survey,  such  as  'near  the  land'  of  a 
named  person,  must  yield  In  locating  a  sur- 
vey to  establish  comers  as  well  as  to  loca- 
tive calls."  This  is  only  an  application  of 
the  reasonable  and  sensible  principle  that  the 
more  fixed  and  certain  is  to  control  over  that 
which  is  less  fixed  and  certain.  In  the  case 
before  us  the  beginning  comer  of  plaintiffs' 
boundary  is  a  white  oak  and  pine  *'near  Pres- 
ton's comer,"  not  necessarily  on  Preston's 
line.  And  the  last  line  is  one  running  from 
a  fixed  place,  two  white  oaks  and  gum,  to 
another  fixed  place,  the  said  beginning  cor- 
ner. But  this  line,  according  to  the  grant,  it 
may  be  said,  is  to  run  "with  Preston's  line." 
Is  not  this  uncertain,  when  "near  Preston's 
comer"  may  not  be  on  that  line  at  all?  If 
the  beginning  comer  was  not  on  the  Preston 
line,  the  last  line  could  not  possibly  ran  with 
it  And  certain  it  is  that  the  survey  made 
in  this  case  shows  that  neither  of  the  desig- 
nated comers  was  on  the  Preston  line»  but 


each  quite  a  distance  from  it    This  recent 
survey,  made  by  order  of  the  court,  stands 
before  us  as  true,  no  exception  to  its  accuracy 
appearing;   and  it  is  referred  to  and  relied 
upon  by  both  plaintiffs  and  defendant  in  tbe 
briefs.    The    general    call,   •'with    Preston's 
line,"  is  shown  by  it  to  be  an  erroneous  and 
mistaken  one.    Is  it  to  prevail  over  the  fixed 
monuments,    about    the    location    of   which 
there  appears  no  dispute  herein?    The  very 
expression  "near  Preston's  corner"  gives  an 
element  of  uncertainty  to  the  call,  '*with  Pres- 
ton's line,"  and  both  expressions,  being  mere- 
ly descriptive,  must  yield  to  the  locative  calls. 
As  said  in  Robinson  v.  Bralden,  44  W.  Va. 
183,  28  a  E.  798:     ''The  land  sold  was  the 
land  as  run  off  and  surveyed,  which  satisfies 
the  calls  of  the  deed,  and,  calling  for  one  of 
the  division  lines,  was  a  false  description, 
which  creates  no  uncertainty,  and  works  no 
injury."    Whenever  a  call  is  irreconcilable 
and  Incongruous  with  the  other  calls  of   a 
grant  by  which  the  survey  may  be  located, 
and  which  call  appears  to  have  been  inserted 
by  mistake,  it  may  be  wholly  rejected  and 
disregarded.    Smith  v.  Chapman,   10  Grat 
445;  Hamilton  v.  McNeil,  13  Grat  389.    The 
expression  "with  Preston's  line"  is  shown  by 
the  survey  herein  to  be  irreconcilable  with 
the  line  between  the  fixed  comers,  and  we 
must  Infer  that  it  was  inserted  by  mistake, 
and    disregard    it      There    is    no    rule    by 
which  we  can  disregard  locative  calls  of  the 
grant,  when  they  can  be  found,  as  they  have 
been  here.    Though  the  surveyor,  in  running 
for  the  grant  originally,  may  have  believed 
that  he  was  on  the  Preston  line,  yet  since  it 
Is  now  shown  that  he  was  not  claimants  un- 
der the  grant  cannot  profit  by  mistaken  de- 
scription which  is  in  conflict  with  the  actual 
survey.    We  must  presume  that  the  common- 
wealth intended  only  to  grant  to  the  trees, 
since  they  are  fixed  and  certain.    There  could 
be  no  mistake  as  to  their  location.    There 
could  be,  and  was,  as  to  the  Preston  line. 
Even  though  it  was  intended  to  grant  to  that 
line,  most  certainly  it  was  not  done,  for  the 
trees  are  not  on  it    While  a  vendor  may  in- 
tend to  convey  to  certain  objects,  and  yet 
plainly  does  not  do  so,  can  we,  in  ejectment, 
correct  the  deed  to  conform  to  such  inten- 
tion? 

In  line  with  the  principle  above  applied, 
that  locative  calls  prevail  over  calls  for  ad- 
joining tracts,  when  there  is  repugnancy  be- 
tween them,  is  Burnett  v.  Burriss,  39  Tex. 
601,  the  holding  in  which  is  in  conformity  to 
the  weight  of  authority.  It  is  there  announc- 
ed: "The  location  of  the  lines  of  a  survey  is 
to  be  determined  by  the  lines  as'  actually  run 
upon  the  ground,  where  this  can  be  ascer- 
tained; nor  will  this  rule  be  varied  by  the 
fact  that  an  adherence  to  it  would  give  to  the 
locator  less  land  than  he  was  entitled  to  b.v 
his  certificate;  nor  is  the  rule  varied  by  the 
fact  that  a  call  is  made  to  run  to  the  line 
of  an  older  survey,  if  that  line  was  never 
reached  in  the  survey  actually  made,  but  the 
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surveyor  stopped  at  another  line  which  was 
mistaken  for  It**  Likewise,  in  the  case  of 
Cleaveland  v.  Smith,  2  Story  (U.  S.)  278,  Fed, 
Gas.  No.  2,874,  wherein  it  appeared  that  in  a 
srant  of  land  from  the  commonwealth  of 
Massachusetts  to  the  towns  of  Taunton  and 
Raynhaven  the  land  was  described  as  "be- 
ginning on  the  north  line  of  the  1,000,000 
acres,  at  a  yellow  birch  tree,  six  miles  east 
from  the  southeast  corner,"  etc  (the  said 
birch  tree  being  marked  as  a  monument  in  the 
original  survey  of  the  land),  whereas  the 
birch  tree  did  not,  in  fact,  stand  upon  the 
said  north  line,  as  happened,  but  was  so 
situated  that  a  gore  of  land  was  left  between 
it  and  the  said  north  line,  the  court  held  that 
the  birch  tree,  and  not  said  north  line,  was  to 
be  taken  as  the  boundary  of  the  land  granted. 
And,  as  stated  in  Jackson  v.  Loomis,  18 
Johns.  (N.  Y.)  81:  'If  there  is  a  contradic- 
tion in  a  description,  that  part  of  it  is  to  be 
taken  which  gives  most  permanence  and  cer- 
tainty to  the  location." 

It  must  not  be  overlooked  that  the  calls 
of  the  Toler  grant  do  not,  in  fact,  call  for 
the  Preston  line.  They  call  for  objects,  cer- 
tain trees;  but  these  are  not  described  as 
located  on  the  Preston  line.  The  beginning 
comer  and  the  trees  there  named  are  express- 
ly stated  to  be  '*near  Preston's  corner**;  but, 
as  to  this  beginning  comer,  there  is  no  call 
for  the  Preston  line.  And  the  call  for  the 
two  white  oaks  and  pine  does  not  say  that 
they  are  on  that  line.  Tme,  the  call  from 
there  to  the  beginning  says  "with**  that  line. 
But,  since  the  line  of  that  call  is  nearly 
parallel  with  the  Preston  line,  may  it  not  be 
said  that  *%ith**  means  in  the  same  general 
direction,  as  there  has  been  no  direct  call 
for  the  Preston  line?  In  no  place  do  we  find 
the  words  •*to  Preston's  line**  or  "on  Pres- 
ton's line."  Then  how  can  we  infer  that  the 
footsteps  of  the  surveyor  went  "to  Preston's 
line,**  or  were  ever  "on  Preston's  line,"  and 
construe  the  description  as  making  that  line 
Mue  of  the  boundaries?  And,  particularly, 
how  can  we  so  construe  it  as  one  of  the 
boundaries,  when  the  survey  herein  shows 
that,  to  follow  the  corners  adopted  by  the 
original  survey  and  named  in  the  grant,  it 
cannot  possibly  be  one  of  the  boundary  lines? 
By  the  plat  we  must  conclude  that  the  words 
"with  Preston's  line"  are  mistaken  descrip- 
tion added  by  the  original  surveyor  to  fixed 
and  certain  description.  If  a  man  writes  us 
a  letter  saying  that  he  is  in  a  ci^  situated 
at  the  confiuence  of  the  Schuylkill  and  Dela- 
ware rivers,  that  there  he  saw  Independence 
Hall,  and  In  that  same  letter  calls  the  place 
New  York,  must  we  not,  in  sense,  believe  it 
Philadelphia,  notwithstanding  the  mistaken 
name  which  he  has  applied?  •'Where  several 
particulars  descriptive  of  the  land  conveyed 
'by  the  deed  are  named  therein,  some  of  which 
are  false,  if  the  true  are  sufficient  to  desig- 
nate the  land,  the  false  will  be  rejected." 
Tyler  on  Boundaries,  129;  Abbott  v.  Abbott, 
53  Me.  366;   Robinson  v.^Braiden,  supra. 


It  is  also  argued  on  behalf  of  plaintiffs 
that  the  presumption  is  against  construction 
of  a  description  that  will  leave  a  narrow 
strip  of  land  next  to  one  of  the  lines.  But 
does  this  apply  to  a  grant  from  the  common- 
wealth, especially  as  to  a  Junior  patent? 
However  that  may  be,  we  cannot  apply  such 
presumption  to  overthrow  the  definite  loca- 
tion of  the  trees,  and  thereby  do  violence  to 
the  well-recognized  rule  of  the  law.  Such  pre- 
sumption is  not  fitted  to  the  facts  submitted 
in  this  case,  however  applicable  it  may  be  In 
some  instances. 

Upon  the  whole.  It  convincingly  appears  to 
us  that  we  can  here  only  apply  the  doctrine 
long  recognized  in  this  Jurisdiction,  as  plain- 
ly announced  in  Gwynn  v.  Schwartz,  32  W. 
Va.  487,  9  S.  a  880:  "In  the  description  of 
lands  as  to  questions  of  boundaries,  the  rule 
is  settled  in  Virginia  and  West  Virginia  that 
natural  landmarks,  marked  lines  and  re- 
puted boundaries  will  control  mere  courses 
and  distances  or  mistaken  descriptions  in 
surveys  and  conveyances.'*  The  phrase 
"with  Preston*s  line"  is  the  recitol  of  a  mere 
course,  shown  to  be  mistaken  at  that,  which 
must  yield  to  the  definite  calls  for  monu- 
ments, the  comer  trees.  In  this  case  we  see 
no  reason  to  depart  from  the  general  rule, 
known  to  all  versed  in  the  law,  that,  in  lo- 
cating boundaries  of  land,  resort  is  first  to 
be  had  to  natural  landmarks,  next  to  artifi- 
cial marks,  then  to  adjacent  boundaries,  and 
last  to  courses  and  distances. 

Therefore,  we  find  no  error,  and  affirm  the 
Judgment 
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BI4AGK  LICK  LUMBER  CO.  v.  CAMP 
CONST.  CO. 

(Supreme  Couit  of  Appeals  of  West  Virginia. 
Feb.  4,  190&) 

1.  Pbincipax  aud  Agent  — AonoN  Against 
Pbincipal. 

In  an  action  against  a  principal  on  a  con- 
tract made  through  his  agent,  the  contract  may 
be  declared  on  either  as  made  by  the  principal, 
or  by  him  through  his  agent. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  SS  713-716.] 

2.  Samb— Proof  or  Agency. 

The  mere  fact  that  one  assumes  to  act  as 
agent  of  another  is  not  alone  sufficient  to  show 
such  agency ;  hut,  if  the  agent's  acts  are  so  open, 
apparent,  and  notorious  that  it  is  evident  that 
they  must  have  been  known  to  the  principal, 
they  are  evidence  of  agency.  Circumstancea 
may  establish  it,  without  proof  of  express  ap- 
pointment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  40,  Principal  and  Agent,  (§  416-429.] 

8.  Same— LiABHiiTY  of  Principal. 

If  provisions  and  material  for  work  of 
construction  of  a  railroad  are  sold  to  the  con- 
tractor through  one  assuming  to  be  agent  for 
the  contractor,  and  they  are  used  in  his  work  to 
his  benefit,  such  contractor  is  liable  for  thenu 
though  no  proof  of  agency  appears. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dift 
vol.  40,  Principal  and  Agent,  8S  644-655.] 

(Syllabus  by  the  Court.) 
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Appeal  from  Gtrcnit  Gaart,  Mercer  County. 

Bill  by  the  Black  Lick  Lumber  Company 
against  the  Camp  Construction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hale  &  Pendleton,  for  appellant  O.  R.  Mc- 
Nutt,  for  appellee. 

BRANNON,  J.  Black  Lick  Lumber  Com- 
pany brought  a  chancery j^uit  in  Mercer  coun- 
ty against  Camp  Construction  Company,  a 
corporation,  to  recover  upon  demands  for 
store  goods,  meat,  and  lumber  furnished  by 
plaintiffs  to  defendant,  and  sued  out  and 
levied  an  attachment  upon  defendant's  prop- 
erty, the  affidavit  showing  the  defendant 
to  be  a  foreign  corporation.  A  decree  was 
rendered  against  the  defendant  for  the  plain- 
tifte'  demand,  the  plaintiffs  being  partners, 
and  the  defendant  has  appealed  the  case  to 
this  court 

One  ground  assigned  for  error  is  that  the 
claim  sued  upon  is  a  legal  demand,  and  there 
is  no  jurisdiction  in  equity.  The  affidavits 
and  bin  show  the  defendant  to  be  a  foreign 
corporation,  and  its  answer  admits  it,  and  an 
attachment  was  therefore  properly  sued  out 
against  the  foreign  corporation  under  chapter 
106  of  the  Code  of  1899  [Code  1906,  §S  353&- 
3572]  which  gives  jurisdiction  in  equity.  The 
point  Is  made  by  counsel  that,  as  section  30, 
c.  54,  Code  1899  [Code  1906,  i  2322],  declares 
railroad  corporations  under  charters  granted 
by  the  state  of  Virginia,  doing  business  in 
this  state,  to  be  domestic  corporations,  and 
therefore  not  liable  to  attachments  as  for- 
eign corporations,  and  as  the  plaintiffs'  papers 
do  not  state  or  show  that  the  defendant  is  not 
a  railroad  company,  therefore  no  attachment 
lies  against  it  as  a  foreign  corporation.  It 
was  not  for  the  plaintiffs  to  negative  that 
fact  That  Is  an  exception  to  the  general 
rule  that  the  foreign  corporation  is  liable 
to  attachment  and  it  was  for  the  defendant 
to  set  up  that  defense.  The  defendant  made 
no  such  defense,  but  admitted  in  its  answer 
that  It  was  a  Virginia  corporation. 

A  second  ground  assigned  against  a  recov- 
ery by  the  plaintiffs  by  counsel  is  that  the 
claim  sued  on  is  not  proved.  Under  this  head 
counsel  argues  that  the  bill  states  that  the 
contract  was  made  by  plaintiffs  directly  with 
the  defendant  itself,  whilst  the  evidence 
shows  that  the  account  was  made  under  a 
contract  between  the  plaintiffs  and  J.  H.  Gra- 
ham, as  an  agent  of  the  defendant  There  is, 
to  some  extent  an  idea  that,  when  one  sues 
upon  a  contract  made  with  another  through 
the  Intervention  of  his  agent,  the  pleading 
must  show  the  fact  The  old  maxim  here  ap- 
plies, "Qui  facit  per  alium  faclt  per  se."  The 
contract  of  A.  by  B.,  his  agent  is  A.'s  con- 
tract, not  B.'s.  The  pleadings  may  call  it  the 
contract  of  the  principal,  and  never  mention 
the  agent  I  would  think  that  the  proper 
pleading.  By  reference  to  16  Enoy.  PI.  & 
Prac.  899,  we  find  the  law  stated  thus:   "In 


actions  by  or  against  a  principal  on  a  con- 
tract executed  by  his  agent  the  contract  may 
be  declared  on  either  as  having  been  made 
by  the  principal,  or  by  him  through  an  agent" 
The  bill  states  an  indebtedness  -of  the  de- 
fendant company  to  the  plaintiffs,  in  effect 
a  contract  by  the  plaintiffs  with  the  defend- 
ant which  Is  proper.  The  evidence  shows  the 
contract  to  have  been  made  by  an  agent  of 
the  defendant  This  Is  no  variance  from  the 
bill,  in  a  legal  point  of  view,  for  the  reason 
just  stated. 

As  to  the  objection  that  the  plaintiffs  have 
not  proved  their  account,  we  think  the  plain- 
tiffs* demand  is  sufficiently  proven.  I  shall 
not  detail  the  evidence.  The  defendant  save 
no  evidence  to  repeal  that  given  by  the  plain- 
tiffs  to  support  their  demand. 

We  think  the  agency  of  Graham  is  estab- 
lished. It  depends  on  oral  evidence,  which 
need  not  be  detailed  here.  The  defendant 
company  was  making  a  mile  of  the  Deepwater 
railroad,  including  a  tunnel,  and  Graham 
acted  openly  as  general  manager,  overseeing 
and  controlling  hands,  buying  provisions, 
wood,  and  lumber,  receiving  articles  used  In 
the  work,  measuring  the  lumber,  and  super- 
vising the  work  generally.  Whilst  the  mere 
assumption  by  one  to  act  for  another  will 
not  prove  agency,  yet  where  one  is  put  in  pos- 
session of  property  or  business,  and  his  acts 
are  so  open  and  notorious  that  It  Is  evident . 
they  must  have  been  known  to  the  principal, 
and  assented  to  by  him,  the  facts  are  soffi- 
cient  to  show  agency.  1  Amer.  &  Bug.  ESncy. 
L.  (2d  Ed.)  962,  969.  Here  was  a  great  worit, 
lasting  months,  going  on,  and  Graham  in  open 
control,  and  it  is  proven  that  no  one  else  was 
In  control.  Can  we  reasonably  say  that  the 
corporation  did  not  know  of  this,  and  com- 
mitted the  management  to  no  one  else?  Left 
the  work  without  a  manager?  No  one  else 
controlled.  The  defense  offered  no  evidence 
to  explain  why  Graham  so  acted,  and  gave  no 
evidence  to  repel  the  force  of  these  circum- 
stance, to  show  agency.  They  are  consistent 
with  ^  theory  that  he  was  agent  and  incon- 
sistent'with  the  contrary  theory.  What  safe- 
ty would  there  be  on  other  basis  for  persons 
to  deliver  supplies  on  that  work?  Suppose, 
however,  Graham  was  not  agent;  then  the 
fact  remains  that  the  defendant  received  the 
meat,  wood,  lumber,  and  other  things  consti- 
tuting the  plaintiffs'  demand,  and  consumed 
them  in  its  work,  and  the  law  requires  the  de- 
fendant to  pay  for  them. 

Decree  affirmed. 


(63  W.  Va.  462) 
ROLLER  V.  McGRAW  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  4,  1908.) 

1.  Attobnet  and  Client— Confidential  Re- 
lation. 

No  closer  or  more  coDfideotial  relation  cap 
exist  in  matters  of  business  between  parties  than 
that  of  client  and  attorney ;  and  while  such  re- 
lation exists  an  attorney  cannot  allow  his  per- 
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sonal  interests.  In  any  way,  to  become  antaxo* 
nistic  to  those  of  his  client  without  at  once  giy- 
Ing  the  client  full  information  thereof. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  S  238.] 

2.  Same. 

The  eeneral  rule  that  a  client  is  bound  by 
the  acts  of  his  attorney  does  not  hold  good  when 
the  acts  of  the  attorney  were  done  in  pursuance 
of  a  fraudulent  confederation  of  the  attorney 
'With  the  party  who  seeks  to  maintain  such  acts 
of  the  attorney. 

3.  SAtfE. 

H.  and  S.  sold  to  R.  tracts  of  land,  who 
sold  the  same  to  M.  while  suit  was  pending  for 
balance  of  purchase  money  claimed  to  be  due 
thereon  from  R.  to  H.  and  S.  R.  gave  his  ob- 
ligation to  M.  to  pay  any  recovery  in  favor  of 
H.  and  S.  R.  filed  his  answer,  setting  up  good 
defense  and  claiming  a  decree  over  against  H. 
and  S.  for  deficit  in  quantity  of  land  and  failure 
of  title  in  some  tracts,  for  overpayment  of  pur- 
chase money.  D.,  the  attorney  of  R.,  without 
the  knowledge  or  consent  of  R.,  entered  into  an 
agreement  with  M.  permitting  decree  to  be  en- 
tered against  R.  without  defense  for  the  amount 
claimed  to  be  due  to  H.  and  S.  on  the  purchase 
money,  which  M.  was  to  pay  releasing  R.  from 
liability.  M.  afterwards  obtained  judgment  by 
default  against  R.  for  the  amount  paid  on  said 
decree.  R.  filed  his  bill  to  enjoin  the  collection 
of  said  judgment,  alleging  that,  when  his  attor- 
ney D.  entered  into  the  agreement  with  M.  to 
permit  the  decree  to  be  entered  against  R.  in 
favor  of  H.  and  S.,  his  said  attorney,  D.,  to- 
gether with  others,  was  a  joint  purchaser  from 
R.  of  the  lands  in  question  with  M.,  and  that 
the  knowledge  of  such  interest  of  his  attorney, 
as  purchaser,  and  his  defense  to  M.'s  action  had 
come  to  plaintiff's  knowledge  within  a  year  be- 
fore filing  his  bill.  Hel^  the  bill  is  good  on 
demurrer. 
(Syllabus  by  the  Court.) 

4.  WOBDS  AND   PHBASES— "CONSIDEBATION.'* 

"Consideration"  is  a  benefit  to  the  party 
promising  or  a  loss  and  detriment  to  the  party 
to  whom  the  promise  is  made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1444^1449.] 

Appeal  from  Circuit  Court,  Webster 
County. 

Bill  by  John  B.  Roller  against  John  T.  Mc- 
Graw  and  othersT  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

John  B.  Roller,  for  appellant  Dent  A 
Dent,  W.  D.  R,  Byrne,  and  Jake  Fisher,  for 
appellee. 

McWHORTER,  J.  John  B,  Roller  sold  to 
John  T.  McGraw  certain  tracts  of  land  in 
Webster  county,  which  land  said  Roller  had 
purchased  from  Homer  A.  Holt  and  N.  B. 
Squires.  Holt  and  Squires  had  instituted  a 
suit  against  Roller  for  a  balance  claimed  to 
be  due  on  the  purchase  money  of  said  lands. 
During  the  pendency  of  said  suit  the  sale  was 
made  by  Roller  to  McGraw,  and  Roller  made 
his  writing  under  seal,  agreeing  to  defend 
said  suit  and  to  pay  any  money  that  might 
be  decreed  therein,  and  to  save  harmless  the 
said  McGraw.  Afterwards  a  decree  was 
rendered  for  1666.37  as  of  the  1st  day  of 
August,  1894,  under  which  decree  the  land 
was  sold  and  purchased  by  McGraw  for  the 
said  sum  of  $666.37.  McGraw  brought  his  ac- 
tion against  th«  said  Roller  upon  the  written 


agreonent  to  defend  said  suit  and  pay  any 
decree  that  might  be  rendered  In  the  case,  and 
obtained  a  judgment  therein  on  the  12th 
day  of  November,  1898,  for  $837.42,  being  the 
amount  paid  by  McGraw  and  interest  to  the 
date  of  Judgment  Roller  obtained  a  writ  of 
error  to  said  judgment,  claiming  that  it  was 
obtained  without  due  process  of  law,  and  was 
therefore  void,  said  Roller  having  appeared 
specially  for  the  purpose  only  of  quashing 
the  writ  and  return  of  service  thereof.  The 
judgment  was  hf  this  court  affirmed  on  the 
81st  day  of  March,  1900.  See  47  W.  Va.  650, 
35  S.  B.  822.  Roller  then  moved  the  circuit 
court  to  set  aside  the  judgment  for  errors  of 
law  apparent  on  the  face  of  the  record.  The 
circuit  court  entered  an  order  overruling  his 
motion  and  dismissing  his  petition,  for  the 
reason  that  the  affirmance  of  the  judgment 
by  the  Supreme  Court  precluded  any  further 
investigation  into  errors  of  law  committed 
prior  thereto.  The  defendant  sued  out  an- 
other writ  of  error,  and  the  judgment  of  the 
circuit  court  was  again  affirmed.  See  53 
W.  Va.  75,  44  S.  B.  248. 

At  October  rules,  1903,  the  defendant  filed 
his  bill  In  equity  in  the  circuit  court  of  Web- 
ster county  against  John  T.  McGraw,  Ohas. 
P.  Dorr,  Ellhu  Hutton,  A.  H.  Winchester, 
and  the  administrator  and  heirs  at  law  of 
James  W.  Marshall,  deceased,  alleging  that 
the  judgment  at  law  against  him  was  obtain- 
ed without  due  process  of  law.  He  also  al- 
leges: That  in  the  suit  in  chancery  of  Holt 
and  Squires  against  himself  for  a  balance  al- 
leged to  be  due  from  him  for  the  purchase 
money  of  the  lands  purchased  by  him  from 
them  he  had  employed  as  his  attorney  the 
defendant  in  this  case  Chas.  P.  Dorr,  and  had 
filed  his  answer,  and  was  prepared  to  prove 
the  defense  set  up  by  him  by  written  evi- 
dence and  oral  testimony  that  the  title  to 
part  of  the  lands  sold  by  Holt  and  Squires 
to  him  had  failed  to  the  extent  of  three  sev- 
eral tracts  held  by  adverse  grants  in  actual 
I)ossesslon  under  color  of  title  for  many 
years,  oo  that  their  title  was  undoubtedly 
superior  to  the  title  conveyed  to  plaintiff  by 
Holt  and  Squires.  That  he  was  not  only  en- 
titled to  an  abatement  for  deficiency  in  the 
quantity  of  land  conveyed  to  him,  but  that 
more  than  the  amount  fairly  due  thereon  had 
been  paid,  and  he  was  entitled  to  a  decree 
against  Holt  and  the  personal  representatives 
of  Squires  for  such  overpayment  That  Holt 
in  his  lifetime,  offered  to  settle  the  cas6  by 
dismissing  the  same  "agreed,"  and  releasing 
any  and  all  further  claim  against  plaintiff, 
which  plaintiff  declined  on  the  ground  that 
he  was  entitled  to  repayment  of  the  excess 
which  had  been  paid  on  said,  land,  and  that 
the  matter  thus  stood  at  the  time  plaintiff 
sold  said  land  to  McGraw  and  until  the  No- 
vember term,  1891,  when  it  appears  that  Mc- 
Graw, together  with  others,  including  plain- 
tiff's said  attorney.  Chas.  P.  Dorr,  whom  plain- 
tiff had  since  ascertained  to  have  been  as- 
sociated with  him  as  partners  in  the  purchase 
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of  said  land  from  plaintiff,  came  to  the  con- 
cluBlon  and  agreement  among  themselyes  that 
Inasmuch  as  some  of  the  deeds  for  said  land 
had  been  lost  by  the  destruction  of  the  oourt-, 
house  and  the  records  of  said  county,  and 
inasmuch  as  they  were  not  willing  to  rest 
their  title  to  said  land  upon  the  obligations 
of  plaintiff  under  his  written  agreement  with 
said  McGraw  for  the  sale  of  said  lands,  to  let 
a  decree  be  entered  to  sell  the  land,  and 
when  sold  under  said  decree  to  buy  it,  in  or- 
der to  get  the  title  to  the  2,600  acres  In  such 
shape  as  they  desired.  That,  In  consequence 
of  such  agreement,  plaintiff's  attorney  allow- 
ed the  decree  to  be  entered  with  the  under- 
standing that  there  should  be  no  liability  up- 
on plaintiff,  but  that  the  said  decree  should 
be  paid  by  McGraw  and  his  associates.  That 
plaintiff  heard  of  said  decree  and  wrote  his 
attorney,  Dorr,  under  date  of  November  19, 
1891,  as  follows:  "Dear  Sir:  I  am  very  much 
surprised  to  hear  that  a  decree  of  sale  was 
rendered  in  the  suit  .of  Holt  and  Squires 
against  me?  Did  the  Judge  decide  the  ques- 
tions involved  against  me?  or  did  you  fail  to 
prove  my  defense.  Let  me  know  all  about  it. 
What  became  of  my  land  up  for  delinquent 
taxes?  Who  bought  it?  You  failed  to  say  in 
your  letter  to  me.  Had  I  not  better  come 
out  Let  me  know  all  about  these  matters.*' 
And  in  reply  received  the  following  letter 
dated  November  25,  1891:  "Gen.  J.  B.  Rol- 
ler: Your  note  of  recent  date  to  hand  and 
contents  noted.  McGraw  was  here  and  to 
get  the  titles  to  the  2,600  acres  in  shape,  as 
some  of  the  deeds  have  been  lost.  He  advis- 
ed to  let  a  decree  be  entered  and  sell  under 
the  decree.  He  thought  he  would  rather  pay 
the  amount  himself  than  run  the  risks  of  the 
title.  All  of  your  land  went  to  the  state.* 
That  plaintiff  did  not  know  at  that  time  that 
Dorr  was  interesed  wih  McGraw  and  the  oth- 
ers as  a  partner  in  the  purchase  of  said  land, 
or  that  he  was  in  a  position  which  was  in 
the  slightest  degree  antagonistic  to  the  plain- 
tiff, and  that  he  did  not  come  to  a  knowledge 
of  the  facts  of  the  case  as  stated  in  his  bill 
••until  within  the  last  year,"  when  he  ascer- 
tained for  the  first  time  that,  not  only  was 
Dorr  Interested  with  McGraw  in  the  purchase 
of  his  land,  but  that  the  defendants  Hutton, 
Winchester,  and  Marshall  were  also  interest- 
ed therein,  and  that  this  fact  had  been  ac- 
knowledged by  John  T.  McGraw  as  far  back 
as  April  21,  1893,  and  files  as  exhibits  with 
his  bill  the  foltowing  letter  from  McGraw  to 
Dorr  and  Dorr's  reply  thereto,  which  letters 
dated  AprU  21,  1893,  and  April  24,  1893,  re- 
spectively, are  as  follows: 

••Dear  Sir:  The  negotiations  for  the  Brink- 
ham  &  Petre  lands,  about  4,000  acres  on  De&- 
ert  Fork  of  Holly  by  J.  B.  Cratock  &  Ck>., 
through  Mr.  Butcher,  attorney,  contemplates 
the  payment  of  $10.00  per  acre  for  this  land 
and  $8.00  per  acre  for  the  John  B.  Roller 
Old  LidL  Run  land.  The  payments  are  one- 
fourth  cash  and  the  residue  in  one  and  two 
years.    I  write  now  to  submit  the  proposition  | 


to  yon  and  to  ask  whether  the  sale,  if  made 
on  these  lines,  will  be  satisfiictory  to  srou.  I 
have  submitted  the  proposition  to  Capt.  Mar- 
shall, Ck)l.  Hutton,  Messrs.  Dorr  and  Win- 
chester, and  want  the  concurrence  of  all  the 
partners  before  the  sale  is  concluded  so 
that  there  will  be  no  misunderstanding  after- 
wards. Be  kindly  enough  to  write  me  at  once 
your  views  on  the  subject,  so^  that  I  may 
know  how  to  act" 

Dorr's  reply:  ••Dear  Sir:  I  have  Just  bad 
your  letter  of  the  21st,  in  regard  to  the  sale 
of  Webster  Lands  to  J.  E.  Gratodk  and  Ck>^ 
all  of  which  is  satisfactory  to  me." 

That,  although  McGraw  knew  the  facts  from 
the  beginning,  he  concealed  the  same  from 
plaintiff,  and  took  a  deed  for  the  property  to 
himself  alone,  and  by  dealing  with  the  same  in 
his  own  name  alone  kept  the  facts  from  the 
knowledge  of  plaintiff.  That  by  such  con- 
cealment and  by  other  methods  he  success- 
fully perpetrated  this  fraud,  not  only  upon 
the  plaintiff,  bat  npon  the  court  Praying 
that  the  said  Judgment  rendered  in  favor  of 
McGraw  against  plaintiff  be  set  aside  as  not 
having  been  obtained  by  due  process  of  law 
and  therefore  void,  and  that  the  same  might 
be  set  aside  as  having  been  obtained  by  fraud 
and  void  upon  that  ground  as  well,  and  tliat 
the  collection  of  said  Judgment  be  forever  en- 
Joined,  and  that  McGraw  be  compelled  to 
look  to  his  partners  in  the  purchase  of  said 
land  from  plaintiff  for  reimbursement  of  any 
sum  which  he  may  have  paid  in  the  discharge 
of  the  decree  rendered  against  plaintiff,  if  he 
should  be  entitled  to  such  reimbursement 
The  defendant  McGraw  filed  his  demnrrer  to 
said  bill,  which,  being  argued,  was  sustained 
by  the  court,  and  the  plaintiff's  bill  dismiss- 
ed, with  costs  to  the  defendant  McGraw. 

As  to  the  question  of  the  Judgment  at  law 
being  rendered  against  the  plaintiff  without 
due  process  of  law,  the  allegations  of  the 
bill  show  that  all  these  questions  of  due  pro- 
cess of  law  were  settled  by  this  court  upon 
former  writs  ^of  error.  See  47  W.  Va.  650, 
35  S.  B.  822,  and  53  W.  Va.  76,  44  S.  B.  ^& 
The  demurrer  waff*properly  sustained  as  to 
that  part  of  the  bill.  The  demurrer  admits 
the  truth  of  the  allegations  of  the  bill,  which 
show  that  in  the  chancery  cause  of  Holt  and 
Squires  against  Roller  the  defendant  had  a 
good  defense;  that  he  was  relying  upon  such 
defense;  that  without  his  knowledge  or,  con- 
sent his  attorney,  who  was  employed  to  look 
after  and  defend  his  interests  in  the  cause, 
but  who  was  interested  with  the  said  Mc- 
Graw as  a  Joint  purchaser  of  the  lands  from 
Roller,  agreed  with  McGraw  to  permit  a  de- 
cree to  be  entered  notwithstanding  the  de- 
fense he  was  entitled  to  make,  upon  the 
agreement  of  McGraw  to  pay  the  decree  ren- 
dered against  Roller  in  favor  of  Holt  and 
Squires.  This  agreement  of  McGraw  to  pay 
the  recovery  was  a  good  consideration.  It 
was  not  only  a  benefit  to  McGraw  in  assisting 
him  to  secure  a  good  title  to  the  2,600  acres, 
but  a  loss  and  detriment  to  Roller  in  permit- 


N.ai 


SMALL  ▼.  COUNCILMAN  OF  BDBNTON. 


413 


tins  tlie  decree  to  be  altered  against  blm 
when  he  had  a  good  and  sufficient  defense 
against  it  In  9  Cyc.  308^  ''consideration"  Is 
defined  to  be:  "A  benefit  to  the  party  promis- 
ing  or  a  loss  or  detriment  to  the  party  to 
whom  the  promise  Is  made."  And  authori- 
ties dted.  In  the  case  at  bar  it  was  both  a 
benefit  to  the  promisor  and  a  loss  or  detri- 
ment  to  the  promisee. 

It  Is  claimed  on  behalf  of  the  appellee  that 
the  correspondence  between  appellant  and  his 
attorney  Dorr  in  November,  1891,  brought  to 
the  knowledge  of  appellant  the  facts  in  the 
case,    and  that  the  appellant  should  have 
made  his  defense  at  law  as  he  could  have 
done.      The    facts    constituting    his    whole 
ground  of  defense  were  not  so  disclosed  to 
him  in  November,  1891,  but  only  to  the  ex- 
tent of  the  fact  of  the  entry  of  the  decree; 
but  the  more  important  and  vital  fact  of  the 
Interest  of  appellant's  attorney.  Dorr,  with 
McGraw  and  others  in  the  purchase  of  the 
land,  nnder  the  allegations  of  the  bill,  as  dis- 
closed  by  the  correspondence  between  Mc- 
Graw and  Dorr  in  April,  1893,  filed  there- 
with, did  not  come  to  the  knowledge  of  the 
appellant,  as  alleged  in  the  bill,  until  within 
a  year  of  the  time. of  the  institution  of  this 
suit  in  September,  1903.    The  relations  be- 
jtwcten  Dorr  and  McGraw  were  of  such  a  char- 
acter as  that  appellant  had  no  right  to  sus- 
pect such  relations,  and  was  not  put  upon 
inquiry  to  ascertain  whether  such  existed. 
No  closer  or  more  confidential  relation  can 
exist  in  matters  of  business  between  parties 
than  that  of  attorney  and  client,  and  while 
that  relation  does  exist  it  is  unthinkable  that 
an  attorney  would  allow  his  personal  Inter- 
ests in  any  way  to  become  antagonistic  to 
those  of  his  client  without  at  once  giving 
the  client  full  information  thereof.    And,  if 
an  attorney  should  voluntarily  allow  himself 
to  be  placed  in  such  a  position,  he  would  nat- 
urally oonceal  the  fact  from  his  client    It  is 
the  duty  of  an  attorney  to  place  his  client  in 
possession  of  all  facts  involving  his  interests, 
and  any  concealment  thereof  is  a  breach  of 
good  faith.    In  Gooch  v.  Peebles,  106  N.  a 
411,  ^2S,  11  S.  B.  415,  421,  the  court  says: 
"Scrupulous  good  faith  is  required  of  an  at- 
torney towards  his  client,  and,  even  after  the 
relation  ceases,  the  attorney  can  acquire  no 
rights  and  assume  no  obligations  in  regard  to 
the  subject-matter  of  his  advice  and  counsel 
antagonistic  to  the  rights  and  interests  of 
the  client,  unless  the  most  ample  information 
has  been  afforded  to  place  the  client  on  his 
guard"— citing  Weeks  on  Attorney,  §  271  et 
seq. ;  Zeigler  v.  Hughes,  56  111.  288.    In  Heil- 
brener  v.  Douglass,  32  Tex.  215,  it  is  held: 
'The  general  rule  that  a  principal  is  bound 
by  the  acts  of  his  agent,  and  a  client  by  those 
of  his  attorney,  does  not  hold  good  when  the 
acts  of  the  agent  or  attorney  were  done  in 
pursuance  of  a  fraudulent  confederation  of 
the  agent  or  attorney  with  the  party  who 
seeks  to  maintain  such  acts  of  the  agent  or 
attorney/'    Also  in  Haverty  ▼.  Haverty»  85 


Kan.  488»  11  Pac.  364:  "An  attorney,  when 
acting  for  his  client,  ]p  bound  to  the  most 
scrupulous  good  faith.  If  he  corruptly  sells 
out  his  client's  interest  to  the  other  side,  a 
judgment  thus  obtained  may  be  set  aside  on 
the  charge  of  fraud.  So,  also,  if  a  plaintiff 
is  guilty  of  so  influencing  the  attorney  of  the 
defendant,  by  the  payment  of  money,  without 
the  knowledge  or  consent  of  his  client,  as  to 
make  it  the  interest  of  said  attorney  that 
plaintiff  should  obtain  a  judgment  against 
Us  client,  and  such  attorn^,  in  the  absence 
of  his  client,  does  not  make  any  resistance  to 
the  rendition  of  the  judigment  in  favor  of  the 
plaintiff,  a  new  action  may  be  sustained  by 
the  defendant  to  set  aside  the  former  judg- 
ment, and  open  the  case  for  a  new  and  fair 
hearing."  A  note  at  the  end  of  this  case 
cites  cases  from  various  states  sustaining  the 
position.  See,  also.  Smith  v.  Miller  (Tenn. 
Ch.  App.)  42  S.  W.  182.  In  Francis  v.  Cllne, 
96  Va.  201,  31  8.  Bl  10,  Syl.  pt  2,  it  is  held: 
"Loyalty  to  his  trust  is  the  most  important 
duty  which  an  agent  owes  to  his  principal. 
The  dealings  of  an  agent  with  his  principal 
are  closely  scrutinized,  and  the  voidable  acts 
of  the  agent  will  not  be  deemed  to  have  been 
confirmed  by  the  principal  except  after  the 
fullest  disclosure  by  the  agent.  Oonflrmation 
must  be  a  solemn  and  deliberate  act  of  the 
principal,  after  full  disclosure  by  the  agent. 
If  the  principars  right  to  impeach  a  trans- 
action be  concealed  from  him,  or  a  free  dis- 
closure be  not  made  to  him  of  every  circum- 
stance which  it  is  material  for  him  to  know, 
or  if  confirmation  takes  place  under  pres- 
sure or  constraint,  or  by  the  exercise  of  un- 
due influence,  or  under  the  delusion  that  the 
original  transaction  is  binding  on  him,  or  if 
It  be  merely  a  continuation  of  the  original 
transaction,  the  confirmation  amounts  to 
nothing." 

We  conclude  the  allegations  of  the  bill  are 
sufficient  to  entitle  the  plaintiff  to  be  heard 
upon  the  newly  discovered  evidence  as  al- 
leged, and  the  demurrer  should  have  been 
overrule.  We  therefore  reverse  the  decree, 
overrule  the  demurrer,  and  remand  the  cause 
to  the  circuit  court  of  Webster  county  to  be 
there  further  proceeded  in  according  to  the 
rules  governing  courts  of  equity. 

(146  N.  C.  527) 
SMALXi  et  aL  V.  GOUNGILMEN  OF  EDBN- 
TON. 

(Supreme  Court  of  North  Carolina.     Feb.   19, 

1908.) 

1.  MuNioiFAL  Corporations  —  Obdinances— 
Construction  and  Operation. 

In  determining  the  scope  and  purpose  of 
an  ordinance  requiring  the  removal  of  station- 
ary awnines,  that  is,  awnings  with  posts  resting 
on  the  sidewalk.  It  is  immaterial  whether  the 
posts  are  just  inside  or  just  outside  the  edge 
of  the  sidewalis. 

2.  Same— Regulation  of  Streets-^Removal 
OF  Awnings. 

An  ordinance  requiring  the  removal  of  sta- 
tionary awnings  is  within  the  powers  of  lUe 
town    council   and   reasonable;     Revisal    1905, 
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§  2930,  providing  that  the  town  council  shall 

groyide  tor  keeping  the  streets  in  proper  repair 
1  the  manner  and  to  the  extent  they  may  deem 
best. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  86,  Mnnicipal  Orporatlons,  i  1443.] 

3.  Sams—Vaijditt  of  Ordinances—Reason- 
ableness. 

The  reasonableness  of  an  ordinance  is  for 
the  court 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  T.  M.  Small  and  others  against 
the  councilmen  of  Edenton,  to  enjoin  the  re- 
moval, under  authority  of  an  ordinance,  of 
an  awning  extending  over  the  sidewalk. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Cw  S.  Vann,  Aydlett  &  Hhringhaus,  and  W. 
M.  Bond,  for  appellants.  Pruden  &  Pruden 
and  Shepherd  &  Shepherd,  for  appellee. 

CLARK,  a  J.  The  councilmen  of  the  town 
of  Edenton,  after  full  notice  and  full  public 
discussion,  and  after  hearing  petitions  for 
and  against  it,  adopted  the  following  ordi- 
nance: "All  stationary  awnings  (that  is,  awn- 
ings with  posts  resting  on  the  sidewalks)  in 
the  town  of  Edenton  be  removed  by  February 
1,  1907.  Any  person,  firm  or  corporation  own- 
ing such  awning  who  fails  to  comply  with 
said  ordinance  shall  be  fined  fifty  dollars  and 
the  constable  of  Edenton  shall  remove  such 
awning."  The  plaintiffs  were  a  firm  who 
had  a  stationary  awning  in  front  of  their 
store  extending  over  the  sidewalk.  This  Is 
an  action  seeking  a  perpetual  injunction 
against  the  town  removing  plaintiffs'  awning 
under  the  authority  of  said  ordinance. 

It  was  contended  here  that  the  posts  upon 
which  the  awning  rested  were  placed  beyond 
the  edge  of  the  sidewalk ;  but  the  testimony 
of  Mr.  Bond,  one  of  the  plaintiffs,  was  that 
the  sidewalk  was  15  or  16  feet  wide,  and  that 
the  posts  were  set  in  the  ground  14  feet 
from  the  wall  of  the  plaintiffs'  store,  and  it 
is  admitted  In  the  record  by  plaintiffs  that 
Mr.  Bond's  testimony  on  this  matter  is  cor- 
rect The  plaintiffs  asked  no  instructions 
based  on  a  contrary  state  of  facts.  Besides, 
it  would  not  be  a  material  circumstance,  for 
the  ordinance  is  clearly  intended  to  require 
the  removal  of  "stationary  awnings"  extend- 
ing over  the  sidewalk,  because  of  their  ob- 
struction in  putting  out  fires,  the  often  dilap- 
idated condition  and  unsightliness  of  many 
of  them,  and  for  other  reasons ;  and  whether 
the  posts  were  placed  Just  inside  or  Just  out- 
side the  edge  of  the  sidewalk  does  not  affect 
the  scope  and  purpose  of  the  ordinance  or 
its  application.  The  ordinance  was  within 
the  powers  of  the  governing  board  of  the 
town,  and  was  properly  held  by  his  honor  to 
be  reasonable.  If  it  does  not  meet  the  ap- 
proval of  the  citizens  of  the  town,  they  can 
secure  its  repeal  by  instructing  their  town 
council  to  that  effect,  or  by  electing  a  new 
board.    Such  local  matters  are  properly  left 


to  the  people  of  a  self-governing  commnnlty 
to  be  decided  and  determined  by  them   for 
themselves,  and  not  by  a  Judge  or  court  for 
them.    The  true  rule  is  well  stated  by  Bur- 
well,  J.,   in  Tate  v.  Greensboro,  114   N.   C. 
S90,  19  S.  E.  768,  24  L.  R.  A.  671:   "It  is  not 
for  a  court  and  Jury  to  review  the  conduct  of 
the  proper  municipal  authorities  in  such  a 
manner  as  that  now  under  consideration.     In 
Barnes  v.  District  of  Columbia,  91  U.  S.  540. 
23  L.  Ed.  440,  it  is  said:    'The  authorities 
state,  and  our  own  knowledge  is  to  the  ef- 
fect that  the  care  and  superintendence  ol 
streets,  alleys,  and  highways,  the  regulation 
of  grades,  and  the  opening  of  new,  and  the 
closing  of  old,  streets,  are  peculiarly  munic- 
ipal duties.     No  other  power  can  so  wisely 
and  Judiciously  control  this  subject  as   the 
authority  of  the   Immediate  locality  where 
the  work  is  to  be  done.'    The  wisdom  of  this 
rule  is  well  illustrated  by  this  action.    Com- 
plaints were  made,  it  seems,  by  citizens,  that 
these  trees  were  injurious  to  the  public  way. 
and  in  their  effects,  perhaps,  to  the  public 
health.    The  proper  authorities  of  the  city, 
clothed  with  the  power  to  repair  the  streets 
and   protect  the  public   health,   listened   to 
these  complaints,  and  in  the  exercjse  ol  their 
best  Judgment,  so  far  as  it  appears,  decided 
that  the  interest  of  the  community  required* 
their  removal.    The  proposition  of  the  plain- 
tiffs is  teat  a  Jury  shall  Judge  of  the  correct- 
ness of  this  conclusion,  and,  if  they  find  that 
the  officials  committed  what  they  think  was 
an  error,  they  and  the  city  shall  be  mulct  in 
damages.     The  maintenance  of  such  an  ac- 
tion would  transfer  to  court  and  Jury  the  dis- 
cretion which  the  law  vests  in  the  municipal- 
ity, but  transfer  them,  not  to  be  exercised 
directly  and  finally,  but  indirectly  and  par- 
tially by  th^  retroactive  effect  of  punitive 
verdicts  upon  special  complaints."     Cooley, 
Const.  Lim.  (6th  Ed.)  255.    Suppose  another 
owner  on  this  street  with '  similar  awnings 
were  to  bring  suit,  and  it  was  left  to  a  Jury ; 
the  Juries  in  each  case  might  decide  dif- 
ferently, and  here  would  indeed  be  an  anom- 
aly in  government.    Revisal  1906,  S  2930,  pro- 
vides that  the  town  council  ''shall  provide 
for  keeping  in  proper  repair  the  streets  and 
bridges  in  the  town,  in  the  manner  and  to  the 
extent  they  may  deem  best"    The  reasonable- 
ness of  an  ordinance  is  for  the  court;    the 
Jury  only  being  called  in  to  find  the  facts, 
when  in  dispute.    Abbott,  Mun.  Corp.  S  545; 
Smith,  Mun.  Corp.  S  1133. 

Upon  the  whole  testimony  in  this  case,  the 
court  properly  instructed  the  Jury  that  this 
ordinance  was  reasonable.  As  there  was  not 
the  slightest  evidence  of  malice  or  bad 
faith,  the  reasonableness  of  the  ordinance 
was  purely  a  matter  for  the  court  The  town 
authorities  are  vested  with  large  discretion- 
ary powers,  and  especially  in  respect  to 
streets;  and,  If  every  ordinance  were  sub- 
ject for  approval  upon  the  verdict  of  Juries, 
it  would  be  impossible  to  regulate  the  streets 
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and  sidewalks  so  as  to  secure  uniformity, 
convenience,  protection  from  fire,  proportion 
and  sightliness,  and  other  necessary  things 
incident  to  the  growth  and  development  of 
modem  municipalities.  These  views  are  dis- 
tinctly declared  in  Tate  v.  Greensboro,  114  N. 
C.  399,  19  S.  B.  767,  24  L.  R.  A.  671,  which 
case  is  really  decisive  of  this.  That  author- 
ity has  often  been  cited,  and  we  adhere  to  it 
State  V.  Higgs,  126  N.  0.  1026,  35  S.  E.  473, 
48  li.  R.  A.  446,  relied  on  by  plaintiffs,  is  in 
conflict  with  it,  and  is  overruled.  The  latter 
ease  was  based,  as  this  Is,  upon  the  assump- 
tion that  the  removal  of  the  sign  projecting 
into  the  street  was  dependent  on  it  being  a 
nuisance.  If  so,  the  conclusion  would  have 
followed  that  the  issue  of  nuisance  should 
have  been  found  by  the  Jury.  But  the  real 
question  was  as  to  the  power  of  the  city  au- 
thorities to  pass  such  ordinance  and  its  rea- 
sonableness. These  were  matters  for  the 
court,  and  under  Tate  v.  Greensboro  the  au- 
thorities of  the  town  were  within  their  right. 
The  (Hily  fact  was  whether  the  defendant  had 
violated  the  ordinance,  which  was  not  dis- 
puted. 
No  error. 


(146  N.  C.  BW) 

STATE  V.  CAYTON. 

(Supreme  Court  of  North  Carolina.    Feb.  19, 
1908.) . 

1.  CBDoirAL    Law  — Holding    Aooused    to 

A.IV8V7BB 

Revisal  1905,  §  8779.  makes  a  failure  to 
work  tiie  public  roads  a  misdemeanor,  punish- 
able by  fine  of  not  more  than  $5,  or  imprison- 
ment not  exceeding  5  days.  Held,  that  a  jus- 
tice of  the  peace  has  final  jurisdiction  of  a  pros- 
ecution uncier  the  statute,  with  a  ri^ht  of  appeal 
by  the  defendant,  and,  where  a  justice  bound  de- 
fendant over  to  the  superior  court,  it  bad  no 
jurisdiction. 

2.  HiGHWATS  —  WOBK     ON     BOADS     BT    TAX- 
PATEB8. 

Revisal  1905,  §  2721,  provides  that  the 
hands  shall  not  be  required  to  work  the  road 
continuously  for  a  longer  time  at  any  one  time 
than  two  days,  and  at  least  15  days  shall  inter- 
vene between  workings,  except  in  case  of  special 
damage  to  the  road  resulting  from  storm,  and 
that  no  hands  shall  be  required  to  work  for  a 
less  time  than  7  hours  or  a  longer  time  than 
10  hours  in  any  one  day.  Defendant  was  sum- 
moned to  work  the  public  roads  on  a  Saturday, 
and  worked  till  noon,  when  he  was  discharged,, 
and  the  overseer  summoned  him  again  to  work 
the  following  Friday  and  Saturday.  Held,  that 
it  was  illegal,  as  the  maxim  that  the  law  does 
not  recognize  parts  of  a  day  does  not  apply  to 
the  working  oi  public  roads,  and,  while  the  over- 
seer may,  on  account  of  rain,  or  other  unavoid- 
able causes,  adjourn  a  working  from  one  day  to 
another,  and  then  finish  the  requisite  number  of 
hours  to  complete  one  day's  work,  he  may  not 
do  80  arbitrarily,  or  for  his  own  convenience. 

3.  Samb— Failure  to  Work— Pbosectttion. 

Where,  on  a  prosecution  for  failure  to  work 
a  public  road,  the  question  whether  the  overseer 
exercised  a  sound  discretion  is  in  issue,  the 
burden  to  show  such  exercise  of  discretion  is 
con  the  state. 

Appeal    from    Superior    Court,    Beaufort 
County;  O.  H.  Allen,  Judge. 
Wade  Cayton  was  convicted  of  refusing  to 


work    the    public    roads,    and    he    appeals. 
Dicfmlssed. 

Nicholson  &  Daniel,  for  appellant.  Assist- 
ant Attorney  General  Clement,  for  the  State. 

BROWjN,  J.  This  proceeding  must  be 
quashed,  as  the  superior  court  acquired  no 
jurisdiction.  The  only  jurisdiction  it  could 
exercise  Is  appellate,  and  the  record  shows 
that  no  judgment  was  rendered  by  the  jus- 
tice of  the  peace  or  sentence  imposed,  but 
that  he  acted  only  as  a  committing  magis- 
trate, and  bound  the  defendant  over  to  the 
superior  court.  In  that  court  no  indictment 
was  sent,  and  very  properly  so,  as  that  court 
had  only  appellate,  and  not  original,  jurisdic- 
tion. Under  section  8779,  Revisal  1905,  a 
failure  to  work  the  road  is  made  a  misde- 
meanor, punishable  by  fine  of  not  less  than 
$2,  nor  more  than  $5,  or  by  imprisonment  not 
exceeding  5  days.  This  gives  the  justice  of 
the  peace  final  jurisdiction,  with  the  right  of 
appeal  by  defendants.  As  the  point  present- 
ed upon  this  appeal  may  arise  again,  we  will 
decide  it.  The  defendants  were  summoned  to 
work  the  public  roads  on  a  Saturday,  and 
worked  until  noon,  when  they  were  discharg- 
ed. The  overseer  summoned  them  again  to 
work  the  following  Friday  and  Saturday. 
This  was  Illegal.  Section  2721,  Revisal  1905, 
is  explicit:  "The  overseer  of  the  road  shall, 
as  often  as  the  road  shall  require  it,  not 
more  than  six  days  in  any  one  year,  summon 
the  hands  of  his  section  to  work  on  the  road, 
but  the  said  hands  shall  not  be  required  to 
work  continuously  for  a  longer  time  at  any 
one  time  than  2  days  and  at  least  15  days 
shall  Intervene  between  workings,  except  in 
case  of  special  damage  to  the  road  resulting 
from  storm."  The  same  section  further  pro- 
vides "that  no  hands  shall  be  required  to 
work  for  a  less  time  than  7  hours  or  a  longer 
time  than  10  hours  in  any  one  day." 

We  cannot  concur  in  the  contention  that 
the  maxim  that  the  law  does  not  recognize 
parts  of  a  day  applies  to  the  working  of 
the  public  roads.  When  the  overseer  "calls 
out  the  road  hands,"  it  is  his  duty  to  work 
them  a  full  day,  from  7  to  10  hours  each 
day,  for  2  days.  If  necessary;  If  not  neces- 
sary to  work  2  days,  then  for  1  day.  After 
that  working,  then  15  days  must  Intervene 
before  another,  and  the  total  days  must  not 
exceed  6  in  any  one  year.  The  overseer  may, 
on  account  of  rain,  sickness,  or  other  unavoid- 
able cause,  adjourn  a  working  from  one  day 
to  the  next,  or  to  some  other  day,  and  then 
finish  the  requisite  number  of  hours  to  com- 
plete one  day's  work;  but  his  discretion  is 
not  an  arbitrary  one,  and  must  be  exercised 
upon  reasonable  cause.  In  the  event  of  a 
controversy,  the  burden  would  be  on  the 
state  to  show  that  the  overseer  exercised  a 
sound  and  reasonable  discretion.  The  stat- 
ute does  not  contemplate  that  the  overseer 
may  call  out  the  road  force  and  work  the 
roads  a  few  hours,  and  then,  without  reason 
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or  necessity,  bat  for  his  own  convenience,  ad- 
journ to  the  next  or  some  subsequent  day, 
and  then  complete  the  7  to  10  hours  which 
constitute  one  day's  work. 

Let  the  costs  of  this  court  be  paid  by  the 
county  of  Beaufort 

Proceeding  dismissed. 


(146  N.  C.  603) 

HBPTINSTALL  v.  NEWSOM  et  al. 

(Sapreme  Court  of  North  Carolina.     Feb.  19, 
190a) 

Wills— Actions  to  Constbub— Equity— Ad- 
visory JUKISDICTION. 

An  action  for  construction  of  a  will,  brought 
by  a  devisee,  not  against  some  person  claimmg 
an  estate  or  interest  in  the  tract  devised  to  him, 
but  against  the  other  devisees,  and  in  the  in- 
terest of  all,  to  settle  and  determine  all  their 
respective  rights  arising  under  the  will  in  prse- 
senti  and  in  future,  in  which  action  the  execu- 
tors as  such  have  no  interest,  is  not  within  the 
advisory  jurisdiction  of  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  §  1666.] 

Appeal  from  Superior  Court,  Halifax  Oonn- 
ty;    W.  R.  Allen,  Judge. 

Proceedings  by  John  Clin  Heptlnstall 
against  M.  B.  Newsom  and  others  for  con- 
struction of  the  will  of  John  W.  Heptlnstall, 
deceased.  From  the  judgment,  defendants  ap- 
peal.   Dismissed. 

Manning  &  Foushee,  J.  P.  Pippin,  and  R. 
O.  Everett,  for  appellants.  E.  L.  Travis  and 
W.  E.  Daniel,  for  appellee. 

BROWN,  J.  This  appears  to  be  an  ac- 
tion brought  by  the  plaintiff,  one  of  the  dev- 
isees of  the  testator,  against  such  of  the 
other  devisees  as  are  in  esse,  for  the  pur- 
pose of  obtaining  a  construction  of  the  will 
as  to  the  devises  of  real  estate  and  to  de- 
termine what  estates  some  of  the  devisees 
take.  While  we  readily  concur  in  the  cor- 
rectness of  the  decree  of  the  learned  judge 
construing  the  will  in  all  its  parts,  we  cannot 
recognize  the  regularity  of  this  proceeding, 
nor  the  jurisdiction  of  the  court  to  enter- 
tain it  It  seems  to  be  predicated  upon  the 
Idea  that  a  court  of  equity  has  a  sweeping 
jurisdiction  in  reference  to  the  construction 
of  wills,  which,  under  the  authorities,  is  an 
erroneous  one.  Tyson  v.  T^son,  100  N.  C. 
368»  6  S.  E.  707;  Cozart  v.  Lyon,  91  N.  C. 
282.  The  jurisdiction  in  matters  of  con- 
struction is  limited  to  such  as  are  necessary 
to  the  present  action  of  the  court  It  will 
not  undertake  to  construe  a  devise  in  a  pro- 
ceeding of  this  character;  for  the  rights  of 
devisees  are  purely  legal,  and  must  be  ad- 
judged when  a  cause  of  action  arises.  The 
advisory  jurisdiction  of  courts  of  equity  are 
primarily  confined  to  trusts  and  trustees, 
which  Includes  executors  as  far  as  their 
rigbts,  powers,  and  duties  under  the  will  are 
concerned.  Alsbrook  ▼.  Reid,  89  N.  0.  151; 
Lrittle  V.  Thome,  98  N.  G.  69.  As  is  said  by 
Judge  Pearsout  in  Tayl<nr  ▼•  Bond,  45  N.  O. 


16:  *^e  can  see  no  ground,  upon  which  to 
base  a  jurisdiction,  to  allow  executors  to 
ask  the  opinion  of  the  court  as  to  the  future 
rights  of  a  legatee;  for  instance,  'Who  will 
be  entitled,  when  a  life  estate  expires?' 
•When  property  is  given  to  one  f6r  life,  with 
a  limitation  over,  does  the  first  taker  have 
the  entire  Interest  by  the  rule  in  Shelley's 
Case?'  or,  *What  would  be  the  consequence  of 
a  supposed  state  of  facts  that  may  here- 
after arise?*  True,  these  are  matters  of 
construction,  but  the  questions  cannot  now  be 
presented,  so  as  to  be  settled  by  a  decree. 
A  declaration  of  opinion  would  be  merely  In 
the  abstract,  until  existing  rights  come  in 
conflict,  so  as  to  give  the  court  a  subject  to 
act  on."  We  were  inclined  to  think  that  ihm 
jurisdiction  might  be  founded  upon  a  liberal 
construction  of  the  act  of  1893  (Revisal  1905, 
§  1589);  but  upon  consideration  we  find  it 
cannot  It  is  not  an  action  brought  by  the 
plalntifT,  John  O.  Heptlnstall,  against  some 
person  claiming  an  estate  or  interest  In  the 
tract  devised  to  him,  but  is  a  proceedingp 
brought  evidently  in  the  interest  of  tlie  sev- 
eral devisees  of  parcels  of  land,  to  settle  and 
determine  all  their  respective  rights  arising 
under  the  will,  in  prtesenti  and  in  future,  ih 
which  the  executors  as  such  have  no  Interest. 
The  action  and  the  appeal  are  dlsmlnaedl. 
Dismissed. 


a«  N.  C.  53S) 
CORPORATION  OF  ELIZABETH  CITT   t. 
COMMISSIONERS   OF   PASQUOTANK 
COUNTY. 

(Supreme  Court  of  North  Carolhia.     Feb.  19, 
1908.) 

1.  Highways— TAXBS—STAiuiiii   RgpuoNjiW- 

CT. 

There  is  no  repugnancy  between  Acts  1906» 
709,  a  596,  (  15.  by  which  Elizabeth  City 
given  two-thiras  oi  the  road  taxes  collected  in 
the  township  of  the  same  name,  and  Acta  1907, 
p.  511,  c.  3^  amending  such  provision  so  as  to 
make  it  provide  that  all  moneys  raised  In  the 
county  Bhall  constitute  a  general  fund  for  the 
conmion  good  of  the  roads  of  the  county  and  the 
streets  of  Elizabeth  Citj;  the  act  as  amended 
being  operative  prospectively  only. 

2.  Samid— DisTBiBxrnoN  of  Taxes— Statutss. 

Acts  1907,  p.  611,  c.  842,  providing  that  all 
moneys  raised  m  the  county  of  Pasquotank  shall 
constitute  a  general  fund  for  the  common  good 
6f  the  roads  of  the  county  and  the  streets  of 
Elizabeth  City,  being  prospective  in  operation 
only,  does  not  apply  to  taxes  previously  levied 
for  road  purposes. 


£ 


Appeal  from  Superior  Court,  Pasquotank 
County;  Ward,  Judge. 

Action  by  corporation  of  Elizabeth  City 
against  commissioners  of  Pasquotank  county. 
Judgment  for  plaintiif,  and  defendants  ap- 
peal.   Affirmed. 

This  action  was  brought  for  the  purpose 
of  recovering  $3,155.84,  being  two-thirds  of 
the  amount  collected  by  taxation  ($4,738.76) 
in  Pasquotank  county  for  improving  and  keep- 
ing in  repair  the  public  roads  of  the  coun^. 
Three  IssueB  were  sabmitted  to  the  Jury, 
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whicb,  with  the  answers  thereto,  are  as  fol-  | 
lows:  "(1)  Under  the  provisions  of  the  act  of 
1907,  what  work  did  the  convict  force  of 
Pasquotank  county  do  during  the  year  10077 
Answer:  They  worked  from  April  Ist  to 
April  10th,  inclusive.  (2)  Was  said  work 
done  in  July,  August,  and  September  by 
agreement  with  the  governing  authorities  of 
Elizabeth  City?  Answer:  Yes.  (3)  On  motion 
the  following  resolution  was  adopted,  and  the 
mayor  appointed  a  committee  of  one  to  peti- 
tion the  next  Legislature  as  follows:  That  the 
mayor  be  require  to  petition  our  Legislature 
to  change  the  present  road  law  so  as  to  give 
us  three  months'  work  in  our  town  with  the 
chain  gang  instead  of  what  money  we  get 
from  the  road  tax,  and  that  these  three 
months  be  April,  May,  and  September  of  each 
year.  Was  the  foregoing  resolution  duly 
passed  by  the  board  of  aldermen  of  Elisabeth 
City?    Answer:  Yes." 

The  parties  agreed  on  certain  facts,  which 
are  as  follows:    '*Prlor  to  February  28,  1005, 
the  public  roads  of  Pasquotank  county  were 
worked  according  to  the  old  method  of  convict 
labor,  and  the  streets  of  Elizabeth  City  were 
kept  in  repair  according  to  t^e  provisions  of 
its  charter  as  they  existed  prior  to  the  afore- 
said date.    On  February  28,  1005,  the  Legis- 
lature ratified  chapter  500,  p.  703,  Pub.  Laws 
1905,  and   among  other  provisions  enacted 
therein  was  section  15  (page  709),  with  its 
proviso  therein  contained.    That  while  said 
act  was  in  force,  and  prior  to  February  25, 
1907,  the  commissioners  of  Pasquotank  county 
levied  the  tax  as  provided  in  said  act,  to- 
gether with  other  taxes,  and  on  September  1, 
1900,  placed  the  same  in  the  hands  of  the 
sheriff  of  Pasquotank  county  for  collection, 
said  taxes  amounting  to  $4,733.70,  two-thirds 
of  which  amounted  to  $3,155.84.    Before  Feb- 
ruary 25th  the  sheriff  of  said  county  had 
collected  a  large  part  of  said  taxes,  and  had 
paid  the  same  to  the  treasurer  of  Pasquotank 
county,  and  that  by  May  1, 1007,  said  sheriff 
iiad  collected  all  of  the  taxes  and  paid  them 
to  the  treasurer  and  accounted  for  the  same. 
The  commissioners  of  said  county  made  no 
order,  either  before  February  25th  or  after- 
wards, to  pay  the  said  taxes  to  the  plaintiff, 
nor  had  the  treasurer  of  said  county  paid 
them  to  him.    The  amotmt  of  the  taxes  which 
were  collected  by  the  sheriff  and  paid  to  the 
treasurer  before  February  25th  has  not  been 
ascertained.    Prior  to  February  25,  1007,  no 
part  of  said  road  tax  levied  or  collected  for 
the  year  1000  had  been  turned  over  to  the 
board  of  aldermen  of   Elizabeth  City,  and 
no  part  of  the  same  has  since  been  tamed 
over.    That  section  15,  c  500,  p.  700,  Acts 
1905,  is  as  follows:    *A11  moneys  raised  in  the 
county  shall  constitute  a  general  fund  for 
the  common  good  of  the  roads  of  the  county ; 
provided,  that  two  thirds  of  the  road  tax 
collected  in  Elizabeth  City  township  under 
this  act  be  turned  over  to  the  board  of  alder- 
men of  Elizabeth  City  for  the  purpose  of 
Improving  the  streets  and  bridges  of  said 
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town.*  On  February  25, 1007,  the  liegislature 
of  North  Carolina  ratified  chapter  342,  p. 
511,  Acts  1007,  and  the  same  went  into  full 
force  and  effect  from  and  after  its  ratifica- 
tion. Section  15,  c  500,  p.  700,  Acts  1005, 
was  amended  by  section  7,  c  842,  p.  511,  Acts 
1907,  as  follows:  rrhat  all  of  section  15,  after 
the  word  *'county"  in  line  2  thereof  be  strick- 
en out  and  the  following  inserted  in  lieu 
thereof,  "and  the  streets  of  Elizabeth  City." ' 
This  amendment  then  strikes  out  the  proviso 
to  section  15^  c  590,  p.  709,  Acts  1905." 

Here  the  court  submitted  the  three  issues 
tendered  by  the  defendant  The  plaintiff  ex- 
cepted to  the  submission  of  said  issues,  and 
objected  to  any  evidence  offered  by  the  de- 
fendant tending  to  prove  the  same.  The  court 
charged  the  Jury  that,  if  they  found  the  facts 
to  be  in  accordance  with  the  evidence,  they 
should  answer  the  Issues  as  above  set  fortlL 
Upon  the  facts  admitted,  and  the  verdict  of 
the  jury,  the  court  rendered  judgment  for  the 
plaintiff  for  the  amount  demanded,  with  in- 
terest and  costs.    Defendant  appealed. 

Aydlett  &  Ehringhaus  and  J.  Heywood  Saw- 
yer, for  appellants.  Pruden  &  Pruden,  Shep> 
herd  &  Shepherd,  and  Qeo.  J.  Spence,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  There  is  no  repugnancy  between 
the  act  of  1005,  by  which  Elizabeth  City  Is 
entitled  to  receive  two-thirds  of  the  road  tax 
collected  in  the  township  by  that  name,  and 
chapter  342,  p.  511,  Acts  1007,  which  amends 
section  15,  c  500^  p.  700,  Acts  1005,  by  insert- 
ing therein  the  words  "and  the  streets  of 
Elizabeth  City"  after  the  word  "county,"  and 
striking  out  the  proviso  in  that  section,  so 
that  it  will  now  read:  **That  all  moneys  rais- 
ed in  the  county  shall  constitute  a  general 
fund  for  the  common  good  of  the  roads  of  the 
county  and  the  streets  of  Elizabeth  City." 
The  act  of  1007  can  only  have  effect  prospec- 
tively, as  the  intention  that  it  shall  so  operate 
is  clearly  manifested  by  the  Legislature  in 
the  phraseology  used  to  express  it.  It  is  an 
elementary  rule  of  construction  that  a  statute 
will  not  be  declared  to  be  retroactive,  unless 
it  was  clearly  intended  so  to  be,  and  especial- 
ly where  such  a  construction  would  take  away 
rights  acquired  under  a  former  law,  even 
though  the  Legislature  would  have  the  con- 
stitutional power  thus  to  divest  them.  State 
V.  Llttlefield,  03  N.  C.  014.  It  is  a  sound, 
general  principle  that  no  statute  takes  effect 
as  of  a  time  prior  to  its  ratification,  nor  has 
effect  by  any  fiction  or  relation  before  it  was 
actually  passed,  unless  It  is  so  declared  in  the 
statute,  either  expressly  or  by  clear  implica- 
tion. Even  remedial  statutes  are  sometimes 
declared  prospective  in  their  operation,  and 
are  not  applied  retrospectively,  unless  a  con- 
trary Intent  in  some  way  appears.  Potter's 
Dwarris  on  Statutes,  p.  102,  note  0.  Id 
Black's  Interpretation  of  Laws,  p.  250,  we 
find  the  principle  stated  as  follows:    "Courts 
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Will  not  slve  to  a  law  a -retrospective  opera- 
tion, even  where  they  might  do  so  without 
violation  of  the  Constitution,  unless  the  inten- 
tion of  the  Legislature  is  clearly  expressed  in 
favor  of  such  retrospective  operation.  Ex- 
cept in  the  case  of  remedial  statutes  and 
those  which  relate  to  procedure  in  the  courts, 
It  is  a  general  rule  that  acts  of  the  Legis- 
lature will  not  be  so  construed  as  to  make 
them  operate  retrospectively,  unless  the  Legis- 
lature has  explicitly  declared  its  Intention 
that  they  should  so  operate,  or  unless  such  in- 
tention appears  by  necessary  implication  from 
the  nature  and  words  of  the  act  so  clearly  as 
to  leave  no  room  for  a  reasonable  doubt  on 
the  subject"  In  1  Desty  on  Taxation,  pp. 
10^  105,  the  rule  is  declared  to  be  that  stat- 
utes are  not  construed  retrospectively.  "Pre- 
sumptively tax  laws  are  to  have  a  prospective 
operation  only,  and  the  remedies  they  pro- 
vide for  collection  will  not  be  applied  to  taxes 
previously  laid,  unless  an  intent  that  they 
shall  be  is  clearly  manifested.  Provisions  in 
a  statute  which  make  radical  changes  in  the 
rights  of  parties  should  be  treated  as  prospec- 
tive." 

Under  the  principle  established  by  the  au- 
thorities for  the  construction  of  statutes,  and 
which  we,  have  Just  stated,  it  becomes  un- 
necessary to  decide  whether  Elizabeth  City 
had  any  vested  right  to  the  fund  in  contro- 
versy which  could  not  be  taken  away  by  sub- 
sequent legislation.  It  is  quite  sufficient  for 
the  purpose  of  deciding  this  case  that,  by  ap- 
plying that  principle  to  the  facts  as  set  forth 
in  the  record,  the  act  of  1907  can  only  have 
a  prospective  operation,  as  It  refers  very 
clearly  to  "money"  thereafter  "raised"  by 
taxation,  and  not  to  the  taxes  which  had  been 
previously  levied  for  road  purposes.  We  can 
discover  no  intent  on  the  part  of  the  Legis- 
lature to  give  the  act  of  1907  a  retrospective 
effect,  so  as  to  deprive  the  plaintiff  of  its 
share  of  the  fund  .in  dispute.  The  other 
amendments  of  the  act  of  1907,  and  even  the 
amendment  of  section  15  standing  alone,  con- 
vince us  that  the  contrary  was  the  real  pur- 
pose of  the  Legislature.  We  attach  no  im- 
portance to  the  issues  and  verdict  in  forming 
our  conclusion,  but  decide  the  case  upon  the 
admitted  facts  and  a  consideration  of  the  act 
of  1905,  as  amended  by  the  act  of  1907.  It 
follows  that  there  was  no  error  in  the  Judg- 
ment of  the  court. 

Affirmed. 


(146  N.  C.  534) 

WARD  V.  COMMISSIONERS  OF  BEAU- 
FORT  COUNTY. 

V  Supreme  Court  of  North  Carolina.     Feb.  19, 
1908.) 

1.  Mandamus— When  Lies. 

Mandamus  does  not  lie  to  compel  the  coun- 
ty commissioners  to  perform  their  duty  to  repair 
or  build  a  courthouse. 

[Ed.  Note—For  cases  in  point,  see  Cent  Dig. 
vol.  33»  Mandamus,  U  140,  ioo,  204.] 


2.  Same— Exercise  or  Discbetion. 

The  exercise  of  a  discretionary   power  by 
public  officers  cannot  be  controlled  by  mandamus. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Di^ 
vol.  38,  Mandamus,  §  134.] 

8.  Same. 

Mandamus  lies  only  to  compel  the  perform- 
ance of  a  specific  act,  pointed  out  by  statute. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Di«. 
vol.  33,  Mandamus.  §  40.] 

Appeal  from  Superior  Conrt,  Beaufort 
County;  O.  H.  Allen,  Judge. 

Application  by  H.  S.  Ward  for  mandamoj 
to  the  commissioners  of  Beaufort  county. 
From  the  Judgment  rendered,  defendants  ap- 
peal.   Reversed,  and  action  dismissed. 

H.  C.  Carter,  Jr.,  for  appellants.  Ward  & 
Grimes,  for  appellee. 

CLARK,  C.  J.  This  was  a  mandamus  Is- 
sued to  county  commissioners  to  •'provide  a 
sufficient  courthouse  for  the  county  of  Beau- 
fort, and  in  good  and  sufficient  repair.** 
Whether  the  order  thus  given  by  the  court 
is  to  be  construed  as  an  order  to  build  a  new 
courthouse,  or  to  rent  a  building  for  that 
purpose,  or  to  repair  the  old  one,  the  court 
was  without  i(uthorlty  to  make  the  order. 
The  facts  found  by  the  court  are  that  the 
defendants  ''have  not  k^t  and  maintained 
in  good  and  sufficient  repair  the  courthouse 
in  their  county,  and  do  not  offer  or  propose 
to  do  so."  If  this  is  so,  the  defendants  are 
indictable  for  a  breach  of  duty.  They  are 
individually  responsible;  but  they  are  m- 
titled  to  set  up  their  defenses,  and  have  the 
facts  as  to  the  charge  and  the  defense  found 
by  a  jury,  and  not,  as  here,  by  the  court.  As 
individuals,  th^y  may  be  called  on  to  answer 
criminally  for  a  breach  of  duty,  on  the  charge 
of  the  grand  Jury,  which  speaks  for  the 
whole  people,  but  not  to  a  civil  action  by  one 
or  more  citizens. 

A  mandamus  will  not  lie  to  compel  the 
county  commissioners  to  repair  or  build  a 
courthouse.  The  duty  of  providing  a  suffi- 
cient and  proper  courthouse  is  to  be  dis- 
charged by  the  county  commissioners,  sub- 
ject to  indictment,  if  there  is  a  willful  fail- 
ure, and  to  supervision  by  the  people  of  the 
county  in  the  election  of  another  board  of 
commissioners,  should  the  voters  see  fit  It 
is  not  a  duty  resting  for  enforcement  with 
the  Judge  of  the  superior  court,  nor  subject 
to  supervision  by  this  court  The  plaintiff 
has  no  specific  legal  right  to  enforce  which  he 
can  Invoke  an  order  of  the  Judicial  branch  of 
the  government  to  supervise  and  control  the 
administrative  branch.  The  building  a  new 
courthouse  or  repairing  an  old  one,  is  not  a 
mere  ministerial  matter,  admitting  of  no  de- 
bate, but  is  one  of  discretion,  committed  to 
the  county  commissioners,  in  regard  to  which 
their  Judgment  and  discretion  must  avail, 
and  not  the  opinion  of  a  Judge.  Only  when 
a  grand  Jury  and  Jury  have  found  a  crimiual 
abuse  of  duty  can  the  court  intervene,  and 
then  only  to  punish  the  individuals,  not  tu 
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compel  them  as  officials  to  do  any  specific 
act  not  required  by  statute  to  be  done  in  a 
specific  mode,  or  to  a  prescribed  extent. 

In  Brodnaz  y.  Groom,  64  N.  a  244,  Pear- 
son, C  J.,  discossed  this  subject,  and  said: 
"The  case  before  ns  Is  within  the  power  of 
the  county  commissioners.  How  can  this 
court  undertalce  to  control  its  exercise?  Can 
we  say  such  a  bridge  does  not  need  repairs ; 
or  that,  in  building  a  new  bridge  near  the 
site  of  an  old  bridge,  it  should  be  erected  as 
heretofore,  upon  posts,  so  as  to  be  cheap,  but 
warranted  to  last  some  years;  or  that  it  is 
better  policy  to  locate  It  a  mile  or  so  above, 
where  the  banks  are  good  abutments,  and 
to  have  stone  pillars,  at  a  heavier  outlay  at 
the  start,  but  such  as  will  insure  permanence, 
and  \)e  cheaper  in  the  long  run?"  "In  short" 
the  court  continued  *this  court  Is  not  capable 
of  controlling  the  exercise  of  power  on  the 
part  of  the  General  Assembly,  or  of  the  coun- 
ty authorities,  and  it  cannot  assume  to  do  so, 
without  putting  itself  in  antagonism  as  well 
to  the  General  Assembly  as  to  the  county  au- 
thorities, and  erecting  a  despotism  of  five 
men,  which  is  opposed  to  the  fundamental 
principles  of  our  government  and  the  usages 
of  all  times  past  For  the  exercise  of  powers 
conferred  by  the  Ck)nstitution  the  people  must 
rely  upon  the  honesty  of  the  members  of 'the 
General  Assembly  and  of  the  persons  elected 
to  fill  places  of  trust  in  the  several  counties. 
This  court  has  no  power,  and  is  not  capable, 
if  it  had  the  power,  of  controlling  the  exer- 
cise of  power  conferred  by  the  Ck)nstitution 
upon  the  legislative  department  of  the  gov- 
ernment or  upon  the  county  authorities."  We 
can  add  nothing  to  the  discussion  and  the  de- 
cision in  that  case,  which  has  been  repeated- 
ly followed.  See  cases  cited  in  the  Annotated 
Reprint  of  64  N.  C.  250.  One  of  the  latest 
of  these  sustaining  cases  is  Glenn  v.  Ck>m'rs, 
139  N.  C.  412,  52  S.  B.  58»  which  held  that 
a  mandamus  could  not  issue  commanding 
county  commissioners  to  repair  a  bridge. 

It  Is  certain,  upon  the  facts  admitted  and 
found,  that  some  Improvement  is  much  need- 
ed in  the  courthouse  of  Beaufort  county.  But 
the  power  to  order  such  improvement,  under 
the  statute,  rests  with  the  county  commis- 
sioners, and  not  with  the  courts.  Indeed,  it 
may  well  be  that  a  large,  commodious,  up  to 
date  courthouse,  even  one  costing  possibly 
$100,000,  would  not  be  too  good  for  the  pros- 
perous, progressive  county  of  Beaufort,  with 
its  hitelligent  population.  It  may  be  that 
such  a  building,  aside  from  its  usefulness, 
would  be  such  a  proof  of  public  spirit  as 
would  attract  a  large  influx  of  population 
and  wealth.  In  Texas  and  other  progressive 
states  there  are  counties  no  larger  than  Beau- 
fort which  have  county  courthouses  larger 
and  more  commodious,  and  more  costly,  prob- 
ably, than  the  Capitol  of  this  state,  which 
was  built  75  years  ago.  It  may  also  be  that 
it  is  good  Judgment  and  Just  to  issue  bonds 
for  erecting  puitable,  even  costly,  public  build- 
ings,  since  posterity,   which  will   use  such 


buildings,  will  be  far  more  numerous  and 
wealthy,  and  hence  far  better  able  to  pay  off 
the  bonds,  payment  of  the  interest  on  which 
may  be  a  sufficient  return  to  be  made  by  the 
present  generation  for  the  use  by  it  of  the 
buildings.  It  may  also  be  wisdom  to  issue 
bonds  to  put  up  permanent  iron  bridges  in- 
stead of  wooden  ones,  and  to  build  better 
public  roads,  and  to  install  other  improve- 
ments of  a  public  nature ;  but  all  these  mat- 
ters rest  with  the  people  of  each  county,  act- 
ing through  their  authorities,  chosen  by  them- 
selves, to  administer  their  county  affairs, 
subject  to  such  authorization  as  they  may 
obtain  from  the  Legislature,  when  required 
by  the  Constitution.  The  courts  possess  no 
function  to  command  or  control  the  exercise 
of  such  power,  when  any  discretion  in  regard 
thereto  is  reposed  by  the  statute  in  the  county 
authorities.  A  mandamus  lies  only  to  compel 
the  performance  of  a  specific  act,  pointed 
out  by  the  statute,  as  in  Tate  v.  Com'rs,  122 
N.  C.  812,  80  S.  B.  352. 

It  is  much  to  the  credit  of  the  plaintiff 
that  he  possessed  the  public  spirit  to  wish 
to  procure  courthouse  facilities  more  suitable 
and  more  creditable  to  his  county.  But  the 
remedy  must  be  sought  in  an  appeal  to  the 
better  Judgment  of  the  county  authorities, 
or  by  arousing  the  sound  public  opinion  of  a 
self-governing  people,  and  not  by  application 
to  the  courts. 

No  cause  of  action  being  stated  in  the  com- 
plaint, we  must  order  action  dismissed. 

BROWN,  J.,  took  no  part  In  the  decision 
of  this  appeal. 


(146  N.  C.  495) 
GREENIiEAF  v.  BARTLETT  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  10, 
1908.) 

1.  AnvEBSE  Possession— CoLOK  of  Titlb— In- 
valid Tax  Deed. 

A  tax  deed  reciting  that  the  land  was  sold 
for  taxes  and  bid  in  by  the  grantee,  and  that 
tlie  owner  had  failed  to  redeem,  was  color  of 
title,  within  Revisal  1905,  §  382,  barring  actions 
for  land  where  defendants  bad  been  in  possession 
thereof  for  7  years  under  colorable  title,  etc., 
though  the  deed  was  invalid  and  conveyed  no 
title  because  of  the  sheriff's  failure  to  comply 
with  Laws  1881,  p.  218.  c  117,  fi  36,  requiring 
him  to  bid  in  land  sold  tor  taxes  for  the  county, 
if  no  one  will  pay  the  tax  for  a  less  number 
of  acres  than  the  whole. 

rE5d.  Note.— For  cases  in  point,  see  Cent.  Dig^ 
vol.  1,  Adverse  Possession,  H  45&-4G2.] 

2.  Taxation  —  Unlisted  Lands— Assessment 
—Validity. 

An  entry  in  tax  records.  "The  Foreman- 
Douglas  Swamp  to  be  listed  by  the  Register,'* 
is  sufficient  to  sustain  the  assessment  of  a  tax 
on  ''unlisted  land." 

3.  Adverse  Possession  —  Colob  of  Title  — 
Failure  to  Record  Receipt— Effect. 

Failure  to  record  a  receipt  from  the  sheriff 
to  a  tax-sale  purchaser,  as  expresslv  required 
by  statute,  goes  to  invalidate  the  deed,  but  does 
not  affect  the  color  of  title  afforded  by  the  deed. 
[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  {(  459-462.] 
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i.  Appbai/— Habiclbss  BBBoa— Admibsior  ot 

Evidence. 

Any  error  in  admitting  a  plat  in  evidence 
without  proof  of  its  correctness  was  cured  by 
subsequent  proof  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Errdr,  fs  4171-4177.] 

Appeal  from  Superior  Court,  Camden  Coui^ 
ly;   O.  H.  Allen,  Judge. 

Action  by  H.  T.  Greenleaf  against  John  A. 
Bartlett  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

This  Is  an  action  brought  by  plaintiff  to 
recover  damages  for  an  alleged  trespass  on 
the  lands  described  in  the  complaint  Plain- 
tiff alleged  title  and  possession  at  date  of 
trespass.  Defendant  denied  plaintiff's  title, 
and  alleged  that  he  was  the  owner  of  the 
land,  and  was  in  possession,  etc.  The  Jury 
found  the  issues  for  defendant  It  appears 
that  prior  to  August,  1882,  the  lands  in  con- 
troversy were  the  property  of  one  Henry  Fore- 
man. Plaintiff  introduced  a  deed  from  the 
heirs  of  Foreman,  who  died  during  the  year 
1896.  The  date  of  this  deed  does  not  appear 
from  the  record,  and  is  not  material.  He 
next  introduced  a  witness  who  testified  that 
defendant  had  entered  upon  the  land  and 
cut  timber  subsequent  to  date  of  his  deed.  It 
was  admitted  that  both  parties  claimed  title 
under  Henry  Foreman.  Defendant  introduc- 
ed  a  deed  bearing  date  August  3,  1884,  from 
Sawyer,  sheriff  of  Camden  county,  containing 
the  following  recital:  ** Whereas,  the  taxes 
assessed  for  the  year  1882,  on  the  following 
lands  and  tenements  in  Camden  county,  to 
wit:  One  hundred  and  fifty  acres  of  swamp 
land,  bounded  by  the  Pasquotank  river,  the 
lands  belonging  to  the  county  of  Camden, 
known  as  the  *poorhouse  land,'  and  other 
lands  (for  further  description  of  said  land, 
see  deeds  from  G.  W.  Charles  and  wife,  Fan- 
ny, and  Edwin  Ferebee,  to  Henry  Foreman, 
in  Book  DD,  pages  78  and  79) — remain  un- 
paid after  the  time  limited  by  law,  M.  N. 
Sawyer,  sheriff  of  Camden  county,  levied  on 
said  lands,  and  returned  his  levies  to  the 
clerk  of  the  superior  court  of  said  county; 
and  the  said  sheriff,  after  advertising  and 
giving  notice  according  to  law,  sold  said 
lands  to  pay  said  taxes  and  costB  at  public 
auction  at  the  courthouse  in  Camden  on  the 
2d  day  of  July,  1883,  when  and  where  John 
A.  Bartlett  became  the  purchaser,  at  the  sum 
of  eleven  and  <s/ioo  dollars,  and  has  paid  the 
said  sum;  and  the  owner  of  the  lands  and 
tenements  having  failed  to  redeem  the  same." 
Following  this  recital  is  the  usual  clause  con- 
veying the  land.  Deed  duly  recorded  Decem- 
ber 27,  1884.  Plaintiff  objected  and  excepted 
to  the  admission  of  this  deed.  Defendant  in- 
troduced record  of  Camden  county  showing 
(1896)  a  survey  of  lands  pursuant  to  section 
1606,  Revisal  1906.  Plaintiff  objected  and 
excepted.  The  tax  list  of  1882  was  intro- 
duced showing  that  no  lands  were  listed  for 
taxation  by  Henry  Foreman.  There  was  evi- 
dence tending  to  show  that  the  survey  cover- 


ed the  lands  in  controversy,  and  that  defend- 
ant was  in  possession  after  date  of  sherllT's 
deed;  that  plaintiff  offered  to  buy  the  land 
of  defendant  in  1904.  Plaintiff  showed  by 
records  that  no  receipt  was  recorded  from 
sheriff  to  defendant  Bartlett  A  namber  of 
exceptions  are  set  out  in  the  record  to  his 
lienor's  charge,  etc.  Judgment  for  defendant, 
and  appeal  by  plaintiff. 

Aydlett  &  Ehringhaus,  for  appellant  W. 
M.  Bond,  H.  A.  Worth,  and  C.  E.  Thompson, 
for  appellees. 

CX)NNOR,  J.  (after  stating  the  facts  as 
above).  Conceding  that  the  deed,  executed 
by  the  sheriff  to  defendant  pursuant  to  his 
purchase  at  the  sale  of  the  land  for  nonpay- 
ment of  the  tax  due  thereon,  is  invalid,  and 
conveys  no  title,  because  of  the  statutory- 
duty  of  the  sheriff  to  bid  it  in  for  the  county 
where  no  person  is  willing  to  pay  the  tax  for 
some  portion  less  than  the  entire  tract,  the 
question  is  presented,  whether  it  does  not 
constitute  color  of  title  within  the  meaning 
of  the  statute  of  limitations.  Revisal  1906, 
§  382.  There  was  evidence  tending  to  show, 
and  we  must  assume,  that  the  jury  found,  un- 
der his  honor's  instruction,  that  defendant 
entored  into  possession  of  the  land,  claimint; 
title  thereto  under  the  deed,  and  remained 
in  possession  adversely  to  the  owner  (Fore- 
man) more  than  seven  years  prior  to  h\» 
death.  The  plaintiff's  claim,  based  upon  the 
deed  from  Foreman's  heirs  at  law,  assumes 
that  the  deed  was  void  on  its  face,  and.  for 
that  reason,  was  not  color  of  title.  He  pre- 
sents this  view  by  objecting  to  the  introduc- 
tion of  the  deed  in  evidence,  and  by  excep- 
tions to  his  honor's  instruction  to  the  jury. 
If  his  position  is  correct,  of  course  the  deed 
was  inadmissible  for  any  purpose.  His  honor 
admitted  it  as  color  of  title.  The  correct- 
ness of  this  ruling  depends  upon  tlie  ques- 
tion whether,  in  any  point  of  view,  it  was 
color  of  title,  and  whether  the  seven  years' 
possession  under  it  barred  the  entry  of  Fore- 
man or  his  heirs. 

In  Tate's  Heirs  v.  Southard,  10  N.  C  119, 
14  Am.  Dec.  678,  this  court  said:  "Ck)lor  of 
title  is  a  writing  upon  its  face  professing  to 
pass  title,  but  which  does  not  do  it,  either 
from  the  want  of  titie  in  the  person  making 
it,  or  the  defective  mode  of  conveyance  that  is 
used.  *  *  *  It  must  not  be  plainly  and 
obviously  defective,  so  much  so,  that  no  man 
of  ordinary  capacity  could  be  misled  by  it." 
This  definition  was  considered,  with  unusual 
care,  by  the  court  in  Dobson  v.  Murphy,  18 
N.  C.  686,  because  of  a  slight  divergence  of 
opinion  between  the  judges.  While  Rufito,  C. 
J.,  thought  that  the  definition  should  be  more 
comprehensive,  he  yielded  to  his  associates, 
'*not  pressing  his  opinion  to  a  dissent'*  In 
a  carefully  considered  opinion  by  Rodman,  J., 
in  McCk>nnell  v.  McConnell,  64  N.  C.  342,  all 
of  the  decisions  to  that  time  were  reviewed 
and  approved;   the  court  holding  that  a  will 
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liaving  bnt  oim  witness  was  color  of  title.    It 
bad  formerly  been  beld  In  Pearse  v.  Owens,  3 
N.   C.  284,  tbat  a  deed  conveying  the  real 
estate  of  a  married  woman  without  private 
examination  was  color  of  title.    The  same 
ruling  was  made  in  Perry  y.  Perry,  99  N.  C. 
270,  6  S.  B.  86.    In  both  instances  the  stat- 
ute was  explicit  and  peremptory  in  requiring 
two  witnesses  in  one  case,  and  the  private  ex- 
amination in  the  other.    It  was  conceded  that 
both   instruments  were  void,  as  muniments 
of  titla    In  Avent  v.  Arrington,  100  N.  C. 
377,  10  S.  E.  991,  Avery,  J.,  reviews  the  de- 
cisions, and  holds  that  a  deed  sufficient  in 
form  to  convey  title  signed,  but  not  sealed, 
was  color  of  title.    Nothing  is  better  settled 
than  that  a  seal  is  essential  to  the  valid  ex- 
ecution of  a  deed  to  pass  title.    In  Neal  v. 
Nelson,  117  N.  G.  893,  404,  23  S.  E.  428,  58 
Am.   St  Rep.  590,  Mr.  Justice  Avery  again 
reviews  the  decisions,  and  concludes,  adopt- 
ing the  view  of  Ruffin,  G.  J.,  in  Dobson  v. 
Mmrphy,  supra,  that  a  levy  upon  land  suffi- 
ciently described,  followed  by  sale,  and  pay- 
ment of  the  money.  Is  color  of  title  sufficient 
to  ripen  into  title  after  an  adverse  possession 
of   seven  years,,  without  any   deed  by   the 
sheriff.    After  a  careful  examination  of  the 
decisions,  he  says:    "These  authorities,  and 
many  others  which  might  be  added,  show  that 
the  trend  of  judicial  opinion  is  towards  the 
reasonable  view  that  a  purchaser  who  has 
paid  the  price  for  which  he  bought,  whether 
from  a  public  officer  at  auction  sale,  or  from 
an  individual  contractor,  if  he  is  in  the  occu- 
pation of  the  land  bought,  holds  it  adversely 
to  all  the  world  under  any  writing  that  de- 
scribes the  land  and  defines  the  nature  of 
his  claim."    In  Williams  v.  Scott,  122  N.  G. 
545,  29  S.  B.  877,  the  court  says  that  it  is 
not  willing  to  follow  the  application  of  the 
doctrine  made  in  Neal's  Oase,  adhering  strict- 
ly, however,  to  the  principle  announced  in 
Tate  V.   Southard,  supra.    This  in  no  way 
militates  against  the  general  trend  of  the 
decisions   of   this   court    The   policy   upon 
which  the  statute  (1715)  is  based  is  well  stat- 
ed by  the  court  in  Grant  v.  Winbome,  8  N. 
G.  58.    After  stating  the  conditions  existing 
in  regard  to  titles  in  the  early  settlement  of 
the  state,  it  is  said:    "The  Legislature,  there- 
fore, provided  by  the  act  of  limitations  to 
obviate  these  mischiefs;    and  it  was  the  in- 
tent of  the  act  that,  when  a  man  settled  upon 
and  improved  lands  upon  supposition  that 
they  were  his  own,  and  continued  in  the  oc- 
cupation for  seven  years,  he  should  not  be 
subject  to  be  turned  out  of  possession.    Hence 
arises  the  necessity  for  a  color  of  title,  for, 
if  he  has  no  such  color  or  pretense  of  title, 
he  cannot  suppose  the  lands  are  his  own,  and 
he  settles  upon  them  in  his  own  wrong."   This 
court  has  uniformly  recognized  this  wise  pol- 
icy in  construing  the  statute  and  applying  it 
to  the  cases  as  they  have  arisen. 

It  is  conceded  that  the  question  presented 
by  this  record  has  not  been  before  decided  by 
ua.    In  Hays  v.  Hunt,  85  N.  G.  803,  the  de- 


fendant was  relying  upon  his  tax  title.  The 
question  of  color  of  title  was  not  presented. 
We  think  that  the  language  of  Ruffin,  J.,  in 
the  opinion  in  that  case,  establishes  the  in- 
validity of  the  defendant's  deed  to  convey 
title,  leaving  the  only  defense  open  to  him 
that  the  deed  is  color  of  title,  followed  by  an 
ouster  and  seven  years'  adverse  possession. 
Is  the  deed  so  obviously  defective  that  a  man  , 
of  ordinary  capacity  could  not  be  misled  by 
it?  It  has  been  said:  "An  instrument  having 
a  grantor,  a  grantee,  and  containing  a  de- 
scription of  the  lands  intended  to  be  convey- 
ed, and  apt  words  for  their  conveyance,  gives 
color  of  title  to  the  lands  described."  The 
deed  recites  that  the  land  was  liable  to  the 
tax,  and  that  same  had  been  duly  assessed 
against  it;  that  it  had  been  duly  levied  up- 
on, advertised  according  to  law,  sold  at  pub- 
lic auction,  and  bid  in  by  defendant  on  July 
2,  1883 ;  that  the  owner  had  failed  to  redeem 
within  the  time  prescribed  by  law.  Following 
these  recitals  are  appropriate  words  of  con- 
veyance. It  bears  date  August  3,  1884,  more 
than  12  months  after  the  sale.  The  land  is 
well  described.  The  statute  (Laws  1881,  p. 
217,  c.  117,  §  36)  directs  the  sheriff  to  bid  in 
the  land  sold  for  taxes  for  the  pounty,  if  no 
one  will  pay  the  tax  for  'Mess  number  of 
acres  than  the  whole."  Would  a  man  of 
ordinary  capacity  be  misled  by  the  sheriiTs 
failure  to  do  his  duty? 

It  must  be  observed,  as  said  by  Rodman, 
J.,  in  McGonnell's  Gase,  supra :  "In  endeavor- 
ing to  apply  the  rule  and  to  ascertain  wheth- 
er this  will  was  so  obviously  defective  for 
the  purpose  of  passing  land  as  to  come  within 
It,  we  are  to  exclude  the  presumption,  gen- 
erally applicable,  that  every  man  is  supposed 
to  know  the  law ;  for  the  statute  upon  which 
the  whole  doctrine  of  color  of  title  is  found- 
ed recites,  as  the  evil  to  be  remedied,  that 
many  persons  have  gone  into  possession  of 
land  upon  titles  having  patent  defects,  which, 
on  the  supposition  that  all  men  know  the 
law,  could  have  deceived  no  one  and  would 
not  have  deserved  protection."  The  language 
of  Taney,  G.  J.,  in  his  dissenting  opinion  in 
Moore  v.  Brown,  11  How.  414»  13  L.  Ed.  751, 
in  this  connection,  impresses  us  as  wise  and. 
in  harmony  with  the  law  as  declared  by  this 
court  "If  every  legal  defect  in  the  title 
papers  of  a  purchaser  in  possession,  as  they 
appear  on  the  record,  may  be  used  against 
him  after  the  lapse  of  seven  years,  the  law 
itself  Is  a  nullity,  and  protects  nobody.  To 
a  person  not  well  skilled  in  all  the  tax  laws 
of  the  state  the  deed,  upon  the  face  of  it,  ap- 
pears to  be  good.  It  was  made  by  a  public 
officer,  authorized  to  sell  fbr  taxes.  From 
his  official  station  and  duties,  he  would  be 
presumed  to  be  familiar  with  the  tax  laws 
in  all  their  minute  details.  And  he  recites 
what  he  had  done,  states  the  notice  given  as 
if  it  was  the  notice  required  by  law,  and 
professes  to  convey  to  the  purchaser  a  valid 
title  in  due  form.    Almost  every  one  not  per- 
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tectly  acquainted  with  the  different  tax  laws 
which  have  heen  passed  wonld  rely  upon  It 
And  I  think  it  is  one  of  these  defective  con- 
veyances by  a  public  officer  which  the  law  in- 
tended to  protect  after  a  possession^of  seven 
years."  Judge  Catron  said:  **The  statute 
has  no  reference  to  titles  good  in  themselves, 
but  was  intended  to  protect  apparent  titles 
.void  In  law  and  to  supply  a  defense  where 
none  existed  without  Its  aid.  Its  object  is 
repose.  It  operates  Inflexibly,  and  on  princi- 
ple, regardless  of  particular  cases  of  hard- 
ship. The  condition  of  society,  and  the  pro- 
tection of  ignorance  as  to  what  the  law  was, 
required  the  adoption  of  this  rule.  The  law 
should  be  liberally  construed."  In  that  case 
a  majority  of  the  court  held  (Taney,  G.  J., 
and  Catron  and  Qrier,  JJ.,  dissenting)  that 
a  tax  deed,  void  upon  its  face,  was  not  color 
of  title.  The  decision  was  adhered  to  In  Rer- 
field  V.  Parks,  132  U.  S.  239,  10  Sup.  Ct  83, 
33  L.  Ed.  827.  In  Wilson  v.  Atkinson,  77  Cal. 
485,  20  Pac.  66,  11  Am.  St  Rep.  299,  the  law 
was  held  in  accordance  with  the  dissenting 
opinion  in  Moore  v.  Brown,  supra.  The  court 
said :  ''The  deed  we  are  now  considering,  al- 
though it  contained  a  recital  showing  that 
the  assessment  under  which  the  tax  sale,  was 
made  was  invalid,  contains  all  the  requisites 
of  a  good  and  valid  deed,  including  a  suffi- 
cient description  of  the  land  claimed  under  it 
It  was  just  as  effective  as  notice  of  the  ex- 
tent of  the  defendant's  possession  and  claim 
as  if  the  objectionable  recitals  had  been 
omitted."  The  same  view  is  held  in  Pugh  v. 
Toungblood,  69  Ala.  296;  Edgerton  v.  Bird,  6 
Wis.  527,  70  Am.  Dec.  473 ;  Douglas  v.  Tul- 
lock,  34  Iowa,  262;  Pharis  v.  Bayless,  122 
Mo.  116,  26  S.  W.  1030  (1  Cyc.  1087);  26  Am. 
Law  Reg.  409— in  which  the  subject  is  dis- 
cussed; the  decisions  reviewed,  and  the  con- 
clusion reached  that  the  weight  of  authority 
is  with  the  dissenting  opinions  in  Brown  v. 
Moore,  supra. 

We  have  not  neglected  to  note  the  cases 
cited  by  plaintiff.  In  Dickens  v.  Barnes,  79 
N.  C.  490,  the  description  was  so  Indefinite 
that  the  entry,  under  the  deed,  gave  no  no- 
tice of  the  extent  of  the  claim  or  possession. 
The  statute  is  express  in  the  requirement 
that  the  entry  and  possession  must  be  "un- 
der known  and  visible  lines  and  boundaries." 
The  opinion  of  Faircloth,  J.,  expressly  recog- 
nizes the  principle  involved.  Without  further 
extending  this  discussion  by  the  citation  of 
other  decisions,  we  are  of  the  opinion  that 
both  upon  the  reason  of  the  thing  and  the 
trend  of  judicial  thought  the  deed  from  the 
sheriff  to  defendant  was  color  of  title;  that 
his  entry  was  an  ouster;  and  that  at  the 
end  of  seven  years,  the  defendant  being  in 
the  exclusive  adverse  possession.  Foreman, 
and  those  claiming  under  him,  were  barred. 
The  plaintiff  introduced  evidence  showing 
that  the  land  was  not  listed  by  Foreman  for 
taxation  in  1881.  This  entry  does  appear: 
"The  Foreman-Douglas  Swamp  to  be  listed  by 


the  Register."  We  think  this  sufficient  to  sus- 
tain the  assessment  of  the  tax  upon  '^unlisted 
lands."  The  failure  to  record  the  receipt  as 
required  by  the  statute,  goes  to  invalidate 
the  deed,  but  does  not  affect  the  question  of 
color. 

The  defendant  offered  in  evidence  a  plat 
pursuant  to  a  survey  made  in  accordance  with 
the  provisions  of  section  1505,  Revisal  1905. 
The  case  on  appeal  states  that  the  survey  was 
recorded  in  the  office  of  the  register  of  deeds 
May,  1896.  The  plaintiff  objected  to  its  ad- 
ception,  it  is  manifest  that  any  objection  to 
its  Introduction  was  removed  by  the  test! 
mony  of  the  surveyor.  We  think  that  in 
view  of  the  character  of  the  land,  the  pur- 
mission,  stating  no  ground  therefor.  He  in- 
sists in  his  brief  that  there  was  no  evidence, 
at  the  time  of  its  introduction,  that  it  was 
correct  etc.  After  its  introduction  the  sur- 
veyor who  made  the  plat  testified  that  it  was 
correct  Without  discussing  the  original  ex- 
pose for  which  it  was  capable  of  being  used, 
etc.,  his  honor  correctly  instructed  the  jury 
in  regard  to  the  acts  which  constituted  pos- 
session. It  seems  that  the  plaintiff,  before 
purchasing  from  the  heirs  of  Foreman,  recog- 
nized the  defendant's  possession. 

Upon  a  careful  examination  of  the  entire 
record,  we  find  no  error  in  his  honor's  rulings 
to  which  exceptions  are  taken.  The  judg- 
ment must  be  affirmed. 

atf  N.  C.  511) 

GHESSON  V.  WALKER  ft  MYERS. 

(Supreme  Court  of  North  Carolina.    Feb.  19. 
1908.) 

1.  Master  and  Servants-Persons  Pebfobm- 
ING  Master's  Duties. 

The  question  whether  a  certain  servant  was 
the  fellow  servant  of  anotlier  does  not  depend 
on  the  former's  rieht  to  hire  or  discharge  the 
latter,  but  on  whetner  the  former  was  intrusted 
by  the  master  with  the  discharge  of  duties  owing 
by  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  885.] 

2.  SAM1&— Question  fob  Jury. 

In  an  action  for  injuries  to  a  servant  while 
adjosting  a  belt  in  a  mill,  the  question  of  de- 
fendant's negligence  held  one  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  1000-1050.) 

Appeal  from  Superior  Court,  Washington 
County;  W.  R.  Allen,  Judge. 

Action  by  H.  A.  Cbesson  against  A.  M. 
Walker  and  another.  From  a  judgment  in 
favor  of  plaintiif,  defendants  appeal.  Af- 
firmed. 

A.  O.  Gaylord,  for  appellants.  W.  M.  Bond 
and  a  B.  SpruiU,  for  appellee. 

BROWN,  J.  The  evidence  tends  to  prove 
that  plaintiff  is  a  minor  about  19  years  of 
age,  employed  at  defendant's  sawmill  to  *'run 
on  the  tall  end  of  a  log  carriage  to  steady 
the  log  on  the  carriage  and  to  set  the  dogs/' 
that  he  was  totally  inexperienced  In  adjust- 
ing or  operating  machinery,  and   that  the 
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only  mill  work  he  had  ever  done  was  to  run 
on  the  log  carriage.  He  was  ordered  by 
Hall,  the  sawyer,  to  go  below  and  place  the 
belt  on  the  driving  wheel  as  it  had  become 
displaced.  Hall  gave  plalntilf  no  instrue- 
tions  how  to  proceed,  and  told  him  there  was 
no  danger.  The  plaintiff  was  entirely  inex- 
perienced, and  had  never  adjusted  a  belt 
In  readjusting  the  belt  the  plaintiff's  hand 
was  badly  hurt  by  the  small  pulley.  At  the 
dose  of  the  evidence  defendant  moved  to 
nonsoit,  and  the  motion  was  overruled. 

1.  Was  plaintiff  hurt  by  the  negligence  of 
a  fellow  servant?  The  uncontradicted  evi- 
dence proves  that  Hall  was  not  a  fellow  serv- 
ant of  plaintiff,  but  that  plaintiff  was  placed 
under  ELall,  and  was  subject  to  his  orders. 
It,  therefore,  follows  that  so  far  as  plaintiff 
is  concerned  the  defendants  are  liable  for 
Hall's  negligence  in  not  instructing  plaintiff, 
an  inexperienced  youth,  in  the  work  he  was 
directed  to  do.  The  test  is  not  Hall's  right 
to  hire  or  discharge  plaintiff,  but  whether 
Hall  was  intrusted  by  defendants  with  the 
discbarge  of  duties  they  owed  plaintiff.  Tan- 
ner V.  Lumber  Co.,  140  N.  0.  479,  53  S.  B. 
287.  Nor  does  the  evidence  show  that  plain- 
tiff was  injured  by  the  negligence  of  Towe, 
admittedly  a  fellow  servant  The  latter  was 
directed  to  clean  out  the  chain,  not  for  the 
purpose  of  aiding  plaintiff  In  putting  on  the 
belt  but  to  prevent  the  belt  running  off  again 
after  It  was  put  on  the  driving  pulley.  The 
belt  was  on  the  little  pulley,  and  had  slipped 
off  the  big  pulley.  Plaintiff's  hand  was 
caught  In  the  lap  of  the  belt  before  he  could 
get  it  on  the  big  pulley,  and  he  was  thrown 
to  the  little  pulley,  and  his  hand  hurt  there. 

2.  The  position  that  there  is  no  evidence  of 
negligence  is  untenable.  The  plaintiff  was 
an  inexperienced  youth,  employed  to  sit  on 
the  log  carriage  and  hold  the  log  steady,  and 
then  to  set  up  the  dogs  to  hold  it  in  place,  an 
occupation  attended  with  little  danger.  He 
had  never  placed  a  belt  upon  the  running 
pulley,  a  dangerous  performance,  requiring 
evidently  some  experience  or  instruction  to 
do  it  with  comparative  safety.  He  was  sent 
to  do  this  work  on  the  floor  below  without 
previous  instruction,  and  informed  there  was 
no  danger  in  it  by  the  man  whose  orders 
plaintiff  was  required  to  obey.  This  was  evi- 
dence of  negligence  to  be  submitted  to  the 
jury.  Jones  v.  Warehouse  Co.,  138  N.  C.  546, 
51  S.  E3i  106,  and  cases  cited. 

We  find  nothing  in  the  record  warranting 
another  trial. 
No  error. 


m  N.  C.  626) 

MOTT  €t  al.  V.  CAROLINA  LAND  &  LUM- 
BER GO. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 
190a) 

1.  Tewanct  in  Common— Possession— Inteb- 
EST  IN  Co-Tenants— Recognition. 

Where  M.,  the  husband  of  a  co-tenant,  went 
into  possession  in  right  of  his  wife,  and  also 


rented  out  the  land  as  administrator  of  the  an- 
cestor, actinff  as  agent  for  the  heirs  at  law,  and 
at  various  times  up  to  1883  took  deeds  for  the 
shares  of  four  of  the  heirs  at  law,  he  thereby 
recognized  the  co-tenancy,  so  that  his  ];>osses- 
sion  up  to  the  latter  date  was  the  possession  of 
his  co-tenants. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  45,  Tenancy  in  Common,  §§  42-52.] 

2.  Sams— CoNVETANCE  of  Property— Ouster. 

Where  M.  occupied  certain  land  in  the  right 
of  his  wife,  one  of  the  co-tenants,  and  took  don- 
veyances  from  others  up  to  1883,  there  was  no 
ouster  until  1890,  when  M.  and  his  wife  con- 
veyed the  entire  tract  to  another. 

3.  Samb— Adverse  Possession. 

Where  there  was  no  ouster  by  a  tenant  in 
common  in  possession  until  1890,  where  he  con- 
veyed the  entire  tract  to  a  third  person,  in  vio- 
lation of  the  rights  of  his  co-tenants,  the  rights 
of  the  latter  were  not  barred  until  20  years 
from  that  date,  under  Revisal  1905,  §  384,  requir- 
ing 20  years*  adverse  possession  to  bar  a  right 
of  entry,  and  this  whether  an  actual  ouster  was 
relied  on  or  a  presumption  from  nonpayment  of 
rent  or  nonrecognition  of  the  co-tenant. 

f  Ed.  Note.— Foi^  cases  in  point,  see  Cent  Dig. 
voL  45,  Tenancy  in  Common,  §§  42-52.] 

Appeal  from  Superior  Court,  Currituck 
County;  O.  H.  Allen,  Judge. 

Proceeding  by  B.  W.  Mott  and  others 
against  the  Carolina  Land  &  Lumber  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appeals.    Affirmed.  ' 

Pruden  &  Pruden,  Shepherd  &  Shepherd, 
and  J.  Heywood  Sawyer,  for  appellant  Ayd- 
lett  &  Bhringbaus  and  J.  B.  Leigh,  for  ap- 
pellees. 


CLARE,  O.  J.  This  was  a  special  proceed- 
ing for  partition.  The  defendant  pleaded  sole 
seisin,  and  the  caruse  was  transferred  to  the 
superior  court  at  term  for  trial.  Jolm  Cox 
died  in  1853  owner  of  the  land  in  controversy, 
which  descended  to  his  five  children,  as  heirs 
at  law.  The  land  consisted  of  nine  tracts 
mostly  woodland,  there  being  some  clearing 
on  two  tracts  only.  W.  C.  Mercer,  who  was 
husband  of  one  of  the  heirs,  entered  into 
possession,  and  qualified  as  administrator. 
There  was  evidence  that  he  entered  in  right 
of  his  wife,  and  also  that  he  rented  out  the 
land  as  administrator,  though  strictly  legally 
this  must  be  construed  as  an  agency  for  the 
heirs  at  law.  In  1868,  in  1874,  in  1882,  and 
1883,  said  Mercer  bought  successively  the 
shares  of  four  of  the  heirs  at  law,  who  had 
Increased  in  numbers,  taking  deeds  therefor, 
thus  recognizing  the  co-tenancy.  His  pos- 
session up  to  1883  was  therefore  the  posses- 
sion of  his  co-tenants.  Bullin  v.  Hancock, 
138  N.  C.  198.  50  S.  B.  621 ;  Whitaker  v.  Jen- 
kins, 138  N.  C.  476,  51  S.  E.  104;  Dobbins  v. 
Dobbins,  141  N.  C.  217,  53  S.  B.  870,  10  L. 
R.  A.  (N.  S.)  185,  115  Am.  St  Rep.  682.  In 
1890  W.  C.  Mercer  and  wife  conveyed  the  en- 
tire tract  to  Hathaway,  who  reconveyed  to 
Mercer  in  1894.  In  1897  Mercer  conveyed  to 
Snider,  under  whom  through  mesne  convey- 
ances the  defendant  claims.  Mercer  being  in 
possession,  acknowledging  the  co-tenancy  by 
taking  conveyances  of  four  of  the  heirs,  there 
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was  no  ouster,  or  disavowal  of  tbe  co-tenancy 
presumed,  and  there  was  no  evidence  thereof 
till  his  deed  to  Hathaway  in  1890.  As  this  ac- 
tion was  begun  in  1906,  there  is  only  16  years' 
adverse  possession.  If  there  had  been  an 
ouster  and  adverse  possession  from  1883  to 
1890,  it  would  have  ripened  defendant's  title. 
Revisal  1905,  §  384;  Covington  v.  Stewart,  77 
N.  0.  148.  But  there  was  no  evidence  to 
show  this,  and  the  court  properly  told  the 
Jury  that  the  burden  to  make  out  20  years' 
adverse  possession  was  upon  the  defendant 
This  is  true  whether  an  actual  ouster  is  relied 
on,  or  a  presumption  from  nonpayment  of 
rent,  or  nonrecognition  of  the  co-tenant*  as 
such. 
No  error* 


a46  K.  C.  606) 

QREENLEAF   T.    LAND   &   LUMBER    CO. 
et  al.     . 

(Supreme  Court  of  North  Carolina.    Feb.  19, 
1908.) 

1.  oobpobations  —  dissolution  —  receives 
—Action  bt  Stockholdeb. 

Where  a  corporation  had  done  no  business 
for  about  25  years,  and  there  were  no  officers 
in  existence,  and  no  organization  was  maintain- 
ed, a  stockholder  was  entitled  to  maintain  an 
action  for  the  appointment  of  a  receiver,  al- 
though such  corporation  had  not  been  dissolved 
in  accordance  with  the  provisions  of  the  stat- 
ute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  8  210.] 

2.  Limitation    of    Actions  —  Existence    or 
Tbust. 

The  statute  never  runs  against  the  enfoi*ce- 
ment  of  an  express  trust  until  by  some  declara- 
tion or  act  of  the  trustee  an  end  is  put  to  the 
relation  of  trustee  and  cestui  que  trust 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §§  506-510.] 

3.  Same— Implied  Tbust. 

If  the  equity  consists  of  a  right  on  the  part 
of  plaintiff  to  call  upon  the  court  to  declare 
the  holder  of  the  legal  title  a  trustee  for  any  of 
the  causes  recognized  b^  courts  of  equity,  the 
statute  runs  from  the  time  the  right  or  cause 
of  action  accrues. 

'  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  83,  Limitation  of  Actions,  {§  506-510.] 

4.  Trusts— Cbbation— Sufficiency  of  Lan- 

GUAQE. 

A  deed  recited  that  the  grantor  and  anoth- 
er had  at  various  times  purchased*  as  agents 
for  a  corporation  named,  certain  real  estate 
which  they  wished  to  convey  to  said  company, 
and  then,  for  a  consideration,  it  conveyed  the 
propertv  to  one  of  the  grantors  as  ^'president 
of'  said  corporation,  '*to  have  and  to  hold  all  of 
the  above-bounden  land  *  *  *  to  him,  the 
said  ♦  ♦  ♦  president  of"  the  corporation, 
**and  his  successors  in  office,  to  hold  the  same 
for  the  use  and  benefit  of  said  company  forever." 
Held,  that  such  deed  was  a  declaration  of  an 
express  trust. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  47,  Trusts,  S  34.] 

Appeal  from  Superior  Court,  Pasquotank 
County ;   W.  R.  Allen,  Judge. 

Action  by  H.  T.  Qreenleaf  against  the  Land 
&  Lumber  Company  of  North  Carolina  and 
others.  From  a  judgment  for  plaintiff,  cer- 
tain of  the  defendants  appeal.    Affirmed. 


The  admissions  in  the  pleadings  and  recit- 
als in  the  Judgment  disclose  this  case:    Prioc 
to  September  25,  1869,  the  Land  &  Lumber 
Company  was  chartered  and  organized,  with 
William  Underwood  as  its  president    On  the 
said  25th  day  of  September  1869,  said  Wil- 
liam Underwood,  together  with  Joseph  Under- 
wood, executed  a  deed  containing  the  follow- 
ing language  material  to  a  decision  of  this 
appeal:    'This  indenture,  made  and  entered 
into  by  and  between  William  Underwood  and 
Lorane  J.,  his  wife,  and  Joseph  Underwood 
and  Ann  Ada,   his  wife,  as  parties  of   the 
first  part,  and  the  Land  Sc  Lumber  Company 
of  North  Carolina,  party  of  the  second  part 
witnesseth  that,  whereas,  the  said  William 
and    Joseph    Underwood    have,    at    various 
times,  purchased,  as  agents,  for  the  said  Land 
&    Lumber    Company,    certain    real    estate 
which  they  wish  to  convey  to  said  company: 
Now,  therefore,  for  and  in  consideration  of 
the  premises  and  the  further  consideration  of 
ten  dollars    ♦    •    •    we,  the  parties  of  the 
first   part,   have   given,   granted,    bargained 
and  sold    *    *    *    unto  him,  the  said  William 
Underwood,  president  of  the  Land  &  Lumber 
Company  of   North  Carolina,  and  his   suc- 
cessors in  office,  the  following  tracts  of  land, 
*    *    *    to  have  and  to  hold  all  the  above- 
bounden  land    *    *    *    to  him  the  said  Wil- 
liam Underwood,  president  of  the  Land  & 
Lumber   Company  of  North   Carolina,    and 
his  successors  in  office,  to  hold  the  same  for 
the  use  and  benefit  of  said  company  in  fee 
simple   forever."     It   is  conceded   that   the 
land  described  in  the  deed  is  the  same  as  In 
the  complaint     The  Land  &  Lumber  Com- 
pany ceased  to  do  business  about  25  years  ago. 
William   Underwood   is   dead,  and   the   de- 
fendants are  his  heirs  at  law.    The  land  in 
controversy  is  woodland*  and  no  person  was 
in  the  actual  possession  prior  to  1900,  when 
defend&nt  Zimmerman  went  into  possession 
pursuant  to  a  tax  deed.    William  Underwood 
acquired  title  under  one  Hinton.     Plaintiff 
owns  shares  of  stods  in  said  corporation. 
There  are  no  officers  of  said  corporation  in 
existence.     No   organization   is   maintained. 
PlaintifT  avers  that  there  are  no  debts  out- 
standing.    His   honor   was   of  the   opinion 
"that  the  deed  of  September  25, 1869,  is  a  dec- 
laration that  the  title  to  said  land  is  held  in 
trust  for  the  Land  &  Lumber  Company,  mak- 
ing it  the  equitable  owner  thereof."    He  ren- 
dered judgment,  ap];>ointlng  a  receiver  of  said 
company,  directed  said  i:ecelver  to  advertise 
for  creditors  and  stockholders,  etc.,  to  report 
to  the  next  term  of  the  court,  retaining  the 
cause  for  further  orders.     Defendants  ex- 
cepted and  appealed. 

Pruden  &  Pruden,  Shepherd  &  Shepherd, 
and  W.  M.  Bond,  for  appellants.  Aydlett  & 
Bringhaus,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  Defendants  insist  that  the  plaintiff 
cannot  maintain  the  action,  for  that  the  cor- 
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poration,  the  Land  &  Lumber  Company,  has 
not  been  dissolved  In  accordance  with  the  pro- 
visions of  the  statute.  Revisal  of  1906,  S 
1196.  It  must  be  conceded  that  a  proceeding 
instituted  and  prosecuted  pursuant  to  the 
statute  would  have  been  more  orderly.  We 
can  perceive  no  good  reason,  however,  for 
dismissing  this  action,  wherein  all  parties  in 
interest  are  now,  or  under  his  honor's  order 
wiii  b^  brought  into  court,  and  the  same  re- 
lief awarded  as  if  the  provisioos  of  the  stat- 
ute had  been  compiled  with.  His  honor's 
order  is  in  strict  accord  with  that  which 
would  have  been  made  in  the  statutory  pro- 
ceeding. The  receiver  will,  under  the  orders 
of  the  court,  sell  the  property  after  ascertain- 
ing the  names  of  the  creditors,  if  there  be 
any,  and  the  amounts  due  th^m,  and  the  in- 
terest of  the  stockholders.  The  title  to  the 
property  of  the  corporation  is  vested  in  It, 
upon  these  trusts.  Before  any  final  Judgment 
l8  rendered,  a  dissolution  will  be  declared, 
and  the  fund  administered  in  accordance 
with  the  rights  of  the  parties.  This  is  an 
equitable  proceeding,  and  it  is  competent  for 
the  court,  under  its  jurisdiction  to  administer 
trust  funds,  to  mould  its  decrees  so  that  the 
rights  of  all  beneficial  owners  are  protected. 
The  defendants  insist  that  the  deed  or 
paper  writing  executed  by  William  and  Jos- 
eph Underwood  on  September  25,  1869,  is  in- 
effectual to  convey  the  title,  because  Under- 
wood could  not  be  the  grantor  and  grantee 
in  the  same  deed.  His  honor  concurred  in 
tliat  view,  and  held  that  the  deed  was  a  valid 
declaration  of  a  trust,  thereby  attaching  to 
tbe  legal  title,  which  remained  in  Underwood, 
an  express  trust  for  the  corporation.  We 
concur  with  his  honor's  opinloa  The  recitals 
in  the  deed  show  that  the  property  was  pur- 
chased by  Underwood  as  agent  for  the  cor- 
poration. The  declaration  of  trust  is  sus- 
tained by  these  recitals  and  a  recited  valuable 
consideration.  The  learned  counsel  for  de- 
fendants Insists  that  no  express  trust  is  de- 
clared, but  that  the  paper  writing  is  only  evi- 
dence upon  which  the  court  may  declare  a 
trust;  that  the  plaintiff,  claiming  through 
the  corporation,  is  barred  from  enforcing 
this  equity  by  lapse  of  time.  It  is  conceded 
that,  if  the  premises  be  correct,  the  conclu- 
sion follows.  The  statute  never  runs  against 
the  enforcement  of  an  express  trust  until  by 
some  declaration  or  act  of  the  trustee  an  end 
is  put  to  the  relation  of  trustee  and  cestui 
qne  trust,  and  the  latter  is  put  to  his  action. 
If  the  equity  consists  of  a  right  on  the  part 
of  the  plaintiff  to  call  upon  the  court  to  de- 
clare the  holder  of  the  legal  title  a  trustee 
for  any  of  the  causes  recognized  by  courts  of 
equity,  the  statute  runs  from  the  time  the 
right  or  cause  of  action  accrues.  The  dis- 
tinction 1b  universally  recognized  and  en- 
forced. It  is  conceded  by  the  learned  counsel 
for  defendants.  He  seeks  to  bring  the  case 
within  the  class  of  trusts  created  by  operation 
of  law,  or  the  decree  of  the  court    We  con- 


cur with  his  honor  that  the  language  of  thtt 
deed  executed  by  Underwood  is  a  declaration 
of  an  express  trust,  and  that  no  act  has  been 
done  by  Underwood  or  his  representatives  to 
put  an  end  to  the  relationship.  They  never 
took  actual  possession  of  the  land,  or  as- 
serted any  ownership  inconsistent  with  the 
declaration  in  the  deed«  It  seems  that  some 
seven  years  ago  the  land  was  purchased  by 
defendant  Zimmerman  for  taxes,  and  he  en- 
tered into  possession.  Judgment  was  ren- 
dered adversely  to  his  claim,  and  he  does  not 
appeal. 

The  interlocutory  Judgment  of  his  honor 
must  be  affirmed.  The  receiver  will  proceed 
as  directed.    Let  this  be  certified. 

Affirmed* 


a46  N.  C.  6S1) 
LAMB  el  aL  V.  MAJOR  &  LOOMIS  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  19, 

1908.) 
JunauBNT  —  Decbeb  —Constbuctiow— Vested 
Estate. 

A  decree  declared  that  a  tract  of  land  in 
controversy,  8i>ecifically  described,  was  the  ab- 
solute property  of  L.,  to  have  and  to  hold  unto 
him  and  his  heirs  in  fee  simple  forever."  Then 
followed  a  provision  that  a  portion  of  the  land 
of  the  value  of  Sl.OOO,  on  the  death  of  L., 
without  lawful  children  him  surviving,  should 
descend  to  those  who  would  have  taken  by  de- 
scent, in  such  event,  the  land  that  had  descended 
to  him  from  his  mother,  and  that  the  remainder 
of  the  tract  should  descend  to  those  persons  on 
whom  the  law  should  cast  it  at  his  death.  Held, 
that  the  decree  construed  so  as  to  give  effect  to 
every  part,  and  to  bring  the  different  parts  into 
harmony,  vested  in  L.  the  fee  in  the  property, 
with  an  absolute  power  of  disposition ;  the  sub- 
sequent clause  being  a  mere  restriction  on  the 
heredi table  quality  in  case  L.  died  without  hav- 
ing disposed  of  the  land,  and  without  surviving 
children. 

Appeal  from  Superior  Court,  Perquimans 
Connty ;  O.  H.  Allen,  Judge. 

Action  by  J.  N.  Lamb  and  another  against 
Major  &  Loomis  Company.  Judgment  for 
planitiffs,  and  defendant  appeals.    Afilrmed. 

W.  M.  Bond  and  Charles  Whedbee,  for  ap- 
pellant Aydlett  &  Bhringhaus,  for  appel- 
lees. 

HOKB,  J.  Plaintiff  sued  to  recover  $350 
and  interest,  as  the  purchase  price  of  stand- 
ing timber  on  a  certain  tract  of  land  in 
Perquimans  county.  Defendants  admitted 
having  entered  into  an  obligation  to  pay 
plaintiffs  that  amount  for  the  timber,  provid- 
ed a  good  title  thereto  could  be  made  by 
plalntifTs,  and  resisted  recovery  on  the  ground 
that  no  such  title  was  forthcoming.  Plain- 
tUTs,  having  made  formal  tender  of  a  deed 
conveying  the  timber  to  defendants,  institut- 
ed the  present  action,  and  recovered  Judg- 
ment. 

The  facts  relevant  to  the  inquiry,  as  set 
out  in  the  case  agreed,  are  as  follows:  "John 
N.  Lamb,  one  of  plaintiffs,  and  the  owner  by 
inheritance  of  several  tracts  of  land,  belug 
of  "weak  understanding,  and  not  expecting 
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children  to  himself,"  desired  and  intended 
that  these  lands,  or  a  part  of  them,  should  go 
to  the  children  of  his  brother  Benj.  F.  Lamb, 
for  "their  setting  out  and  support  in  life," 
and  executed  several  conveyances  in  the  en- 
deavor to  carry  out  this  intent.  It  was  aft- 
erwards ascertained  that  those  deeds  did  not 
accomplish  the  purpose  desired,  and  there- 
upon the  parties  interested  brought  the  mat- 
ter before^ the  court,  and  in  an  action  regular- 
ly and  properly  constituted  in  the  superior 
court  of  Perquimans  county,  at  Spring  term, 
1884,  a  decree  was  rendered  by  which  the 
rights  and  interests  of  the  parties  were  es- 
tablished and  declared.  The  portion  of  said 
decree  referring  especially  to  the  tract  of 
land  now  In  question,  being  expressed  as  fol- 
lows: "It  is  therefore  considered  and  ad- 
judged by  the  court  that  the  tract  of  land 
named  in  the  pleadings  as  containing  105 
acres,  bounded,  as  follows,  viz. :  For  bound- 
aries see  the  original  survey  made  according 
to  agreement  under  directions  of  Thos.  B. 
Winslow  which  is  hereto  annexed,  marked 
*B,'  and  which  is  to  be  registered  as  hereaft- 
er ^directed — be  and  is  hereby  declared  to  be 
the  absolute  property  of  the  said  John  N. 
Lamb,  to  have  and  to  hold  unto  him  and  his 
heirs  in  fee  simple  forever.  It  is  further 
considered  and  adjudged  that,  as  appurtenant 
to  and  running  with  said  land,  the  said  John 
N.  Lamb  shall  have  right  of  drainage,  where 
necessary,  through  the  lands  of  the  defend- 
ants, their  heirs  and  assigns,  forever.  It  Is 
further  considered  and  adjudged  that  a  por- 
tioh  of  said  land,  equal  in  valuation  to  $1,000, 
upon  the  death  of  the  said  John  N.  Lamb, 
without  lawful  children  him  surviving,  shall 
descend  to  those  persons  who  would  have 
taken  by  descent,  in  such  event,  the  land  that 
descended  to  him  from  his  mother,  and  that 
the  remainder  of  said  tract  of  land  shall  de- 
scend to  those  persons  upon  whom  the-  law 
shall  cast  it  at  his  death.*'  Afterwards,  to 
wit,  February,  1901,  John  N.  Lamb  conveyed 
this  piece  of  property  to  his  coplaintiff  G.  H. 
White,  reserving  a  life  estate  therein  to  him- 
self, and  reciting  that  said  White  is  to  care 
for  and  maintain  said  Lamb  during  his  nat- 
ural life.  Both  John  N.  Lamb,  the  grantor, 
and  G.  H.  White,  the  grantee,  in  the  last- 
mentioned  deed,  join  in  this  suit  and  in  the 
deed  for  the  timber  tendered  to  defendants 
before  instituting  the  same.  The  title  of 
plaintiffs  rests  upon  the  decree  as  above  set 
out,  and  defendants  object  to  its  validity  on 
the  ground  that,  by  proper  construction,  the 
second  clause  of  the  decree,  '*That  a  portion 
of  said  land  equal  in  valuation  to  $1,000,  on 
the  death  of  said  Lamb,  without  children  him 
surviving,  shall  descend  to  those  persons  who 
would  have  taken  by  descent,  in  such  event, 
the  land  descended  to  him  from  his  mother, 
and  the  remainder,"  etc,  so  qualifies  the  first 
which  gave  to  said  Lamb  the  absolute  owner- 
ship, that  he  only  has  a  life  estate  in  the 
property,  or  holds  same,  impressed  with  a 


trust  to  the  amount  of  $1,000  in  favor  of 
"those  persons  who  would  take  at  his  death 
the  land  inherited  from  his  mother.**  Bat 
we  are  of  the  opinion  that  this  position  can- 
not he  sustained. 

Whether  the  decree  should  be  considered  aa 
a  contract,  as  plaintiff  contends,  or  otherwise, 
it  should  be  so  construed  as  to  give  effect  to 
each  and  every  part  of  it,  and  bring  all  the 
different  parts  into  harmony  as  'far  as  this 
can  be  done  by  fair  and  reasonable  interpre- 
tation.. Modlin  V.  Roanoke  Railroad  A 
Lumber  Go.,  145  N.  C.  — ^,  58  S.  B.  1075;  23 
Gyc.  IIOL  And,  applying  this  rule,  we  have 
no  hesitation  in  holding  that,  by  the  terms 
and  correct  interpretation  of  this  decree, 
John  N.  Lamb  became  and  was  the  owno*  in 
fee  of  the  property,  with  absolute  power  of 
disposition,  and  that  the  subsequent  clause 
placed  no  restriction  on  this  power,  but  sim- 
ply annexed  to  the  land  this  restricted  hered- 
Itable  quality — ^that,  in  case  he  should  die 
without  having  made  disposition  of  the  same, 
and  without  children  him  surviving,  it  should, 
to  the  amount  indicated,  descend  to  his  heirs 
ex  parte  matema — this  being,  no  doubt,  for 
the  reason  that  lands  to  some  such  amount 
had  come  to  him  in  that  line  of  descent.  Our 
conclusion  finds  support  in  a  later  clause  of 
the  decree  referring  to  same  property,  as  fol- 
lows :  "It  is  further  considered  and  adjudged 
that  the  said  Benj.  F.  Lamb  make  and  exe- 
cute to  the  said  John  N.  Lamb  a  deed  in  fee 
simple  to  said  tract  of  land;  that  the  in- 
fant defendants  execute  a  like  deed  upon 
their  arriving  at  full  age,  and  as  they  reach 
their  majority"— showing  that  as  to  this  J. 
N.  Lamb  was  to  be  the  absolute  owner.  The 
effect  of  this  decree  then  being  to  place  the 
title  in  John  N.  Lamb  with  absolute  power 
of  disposition,  and  all  the  holders  of  that  title 
having  joined  in  tendering  defendants  a  deed 
for  the  timber,  and  being  parties  plaintiff, 
there  is  no  valid  objection  shown  to  the  de- 
mand of  plantififs,  and  the  judgment  render- 
ed in  their  favor  must  be  affirmed. 

Affirmed. 


a46  N.  C.  509) 
GAT  et  aL  V.  MITGHBLL  «t  aL 

(Supreme  Gourt  of  North  Garolioa.    Feb.   19. 
1908.) 

1.   ShEBIFFS  —  LlABIUTIBS      FOB      WRONGFUL 

Levy— Damages. 

Where  a  sheriff  wrongfully  seized  a  mill 
and  machinery  under  an  attachment  issned 
against  persons  other  than  the  persons  in  pos- 
session, which  property  was  in  good  order  when 
seized,  and  was  greatly  damaged  while  the  sher- 
ifif  had  charge  of  it  b^  the  freezing  and  mstin^ 
Of  parts  Of  the  machinery,  though  the  damage 
could  readily  have  been  prevented  by  ordinary 
care  and  attention  on  the  part  of  the  sheriff, 
his  act  was  an  actionable  wrong,  and  rendered 
him  liable  for  the  actual  damages  which  were 
the  natural,  probable,  and  direct  result  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  43,  Sheriffii  and  Gonstablea,  St  187-191. 
200.] 
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2.  TioAi.  —  InsTBucnoNS  —  Requests  —  N«- 

CX8SITT. 

Where  tbe  trial  court  gave  a  correct  charge, 
though  somewhat  general  in  its  terms,  failure  to 
give  notcre  specific  instructions  cannot  be  com- 
plained of  by  a  party  wbo  did  not  indicate  this 
reqairement  by  correct  prayers.  ^ 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  f§  628-641.] 

3*  New  Triait— Grounds— Newly  Discoveb- 
ED  Evidence— Diligence  in  Procuring — 
Cumulative  Evidence. 

A  new  trial  will  not  be  granted  for  newly 
discovered  evidence,  where  such  evidence  is  mere- 
ly cumulative,  and  where  the  party  seeking  the 
new  trial  fails  to  show  that  he  used  proper  dili- 
gence to  procure  such  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi.  37,  New  Trial,  fS  210-214.] 

Appeal  from  Superior  Court,  Hertford 
County ;  W.  R.  Allen,  Judge. 

Action  by  John  L.  Gay  and  others  against 
James  S.  Mitchell  and  others.  From  a  judg- 
ment for  plaintlfTs,  defendant  Mitchell  ap- 
peals.   Affirmed. 

D.  a  Barnes,  for  appellants.  Winbome  & 
Lawrence,  for  appellees. 

HOKE,  J.  After  giving  the  matter  most 
careful  consideration,  the  court  is  unable  to 
find  any  error  in  the  proceedings  below  which 
entitles  appellant  to  a  new  trial.  t 

The  evidence  tended  to  show  that  plaintiflTs 
owned,  and  were  in  possession  of,  a  mill  and 
machinery,  and  on  the  25th  of  January,  1809, 
the  defendant,  as  sheriff,  wrongfully  seized 
said  property  under  an  attachment  process 
issued  against  other  persons,  and  held  same 
until  about  the  middle  of  February  follow- 
ing; that  the  said  mill  and  machinery  was 
in  good  order  when  seized  by  defendant,  and 
while  said  defendant  had  charge  of  same  the 
property  was*much  damaged  by  "freezing  and 
rusting  of  pipes  and  tubes  and  other  parts  of 
the  machinery;  and  that  this  damage  could 
have  been  readily  prevented  by  ordinary  care 
and  attention  on  the  part  of  defendant.  On 
this  testimony,  if  believed,  an  actionable 
wrong  was  undoubtedly  established,  and  un- 
der the  charge  of  the  court  the  Jury  properly 
awarded  the  actual  damages,  which  were 
the  natural  probable  and  direct  result  of  de- 
fendant's wrong."  We  do  not  well  see  how 
any  other  verdict  could  have  been  rendered, 
and,  while  the  charge  of  the  court  was  some- 
what general  in  its  terms,  it  was  a  correct 
charge,  and.  If  the  defendant  desired  that  it 
should  be  more  specific,  he  should  have  in- 
dicated this  requirement  by  correct  prayers 
for  instrnetions,  properly  preferred  (Sim- 
mons V.  Davenport,  140  N.  C.  407,  53  S.  B. 
225);  the  special  prayer,  which  was  made 
and  refused  by  the  court,  not  being  permis- 
sible on  the  facts  as  they  appear  in  the  case 
on  appeal.  Nor  does  the  defendant's  applica- 
tion for  a  new  trial  for  newly  discovered 
evidence  commend  itself  to  the  favorable  con- 
sideration of  the  court  At  best  the  evidence, 
as  Indicated  in  the  affidavits  filed,  is  only 
eomulatlveb  and  the  defendant  fails  to  show 


that  he  used  the  diligence  In  procuring  the 
evidence  which  Is  required  by  the  decisions  of 
the  court  on  applications  of  this  character. 
Wilkie  V.  Railroad,  127  N.  C.  213,  37  S.  B. 
204;  Turner  v.  Davis,.  132  N.  C.  187-190,  43 
8.  E.  637. 

There  Is  no  error,  and  the  Judgment  below 
is  affirmed* 

No  error. 


(146  N.  C.  6U) 
WILKIE    V.    NEW    YORK    LIFE    INS.   CO. 

(Supreme  Gonrt  of  North  CSarolina.     Feb.  19, 
190a) 

1.  INSUBANOB— LIF1&— Tebm— When   Commen- 
cing— Policy  Construed. 

Thoufh  a  life  policy  was  dated  and  issued 
and  the  first  premmm  paid  December  2d,  the 
subsequent  premiums  were  dye  November  22d, 
as  affecting  the  expiration  of  an  extension  of  in- 
surance on  a  failure  to  pav  the  third  premium, 
where  the  policv  stated  that  it  was  issued  in 
consideration  of  premiums  to  be  paid  on  No- 
vember 22d  yearly  until  20  full  years'  nremiums 
should  be  paid;  that,  if  insured  should  be  liv- 
ing November  22,  1921,  "the  end  of  the  20-year 
accumulation  period,"  and,  if  the  premiums 
shall  have  been  paid  '*to  that  date,  insurer 
would  "then"  apportion  to  the  policy  its  share 
of  the  accumulated  profits,  with  anv  other  bene- 
fit to  which  insured  should  be  entitled. 

2.  Contbacts— Constbuotion  —  Considebino 
Entibe  Instbument. 

The  Intention  of  parties  to  a  contract  must 
be  oollected  from  the  whole  instrument,  and  not 
from  detached  portions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  (  743.] 

3.  Same— Intent— CoNTBOLLiNO  Effect. 

In  construing  a  contract,  greater  regard  is 

to  be  x>aid  to  the  clear  intent  of  the  parties  than 

to  any  particular  phraseology  employed  by  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  11,  Contracts,  {  730.] 

4.  I NSUBANCE— Policies— CoNSTBucriON. 

Though  words  in  a  contract  are  to  be  con- 
strued against  the  party  using  them,  if  there  is 
any  ambiguity,  and  especially  in  insurance  pol- 
icies, which  will  receive  that  interpretation,  in 
case  of  doubt,  most  favorable  to  assured,  where 
the  intention  of  the  parties  clearly  appears,  a 
contract  will  be  interpreted  so  as  to  effectuate  it. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  fS  730,  736;  vol.  28,  Insur- 
ance, (  295.] 

5.  Same— Pbemiums— Patmenf— Gbaob  —  Ef- 
fect. 

Under  a  life  policy  making  the  annual  pre- 
miums due  in  advance  on  a  specified  day,  and 
allowing  30  days  of  grace  for  such  payment,  the 
premiums  are  paid  to  the  next  due  date,  and 
not  to  the  end  of  the  30  days  of  grace,  as  af- 
fecting the  expiration  of  an  extension  of  insur- 
ance on  a  failure  to  pay  a  premium. 

Appeal  from  Superior  Court,  Rutherford 
County;  Gulon,  Judge. 

Action  by  A-  D.  Wilkie  against  the  New 
York  Life  Insurance  Company  on  a  life  policy. 
BYom  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

The  plaintiff  brought  this  action  to  re- 
cover ^,000,  the  amount  of  an  insurance 
pollpy  issued  by  the  defendant  upon  the  life 
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of  her  intestate  for  her  benefit    The  policy 
contains  the  following  provisions: 

(1)  ^Thia  policy  participates  in  the  profits 
of  the  company  as  herein  provided.  If  the 
insured  is  living  on  the  twenty-second  day  of 
November,  nineteen  hundred  and  twenty-one, 
which  is  the  end  of  the  twenty-year  accumu- 
lation i)eriod  of  this  policy,  and  if  the  premi- 
ums have  been  duly  paid  to  that  date  and  not 
otherwise,  the  company  will  then  apportion 
to  this  policy  its  share  of  the  accumulated 
profits,  and  the  Insured  shall  then  have  the 
option  of  one  of  the  following  five  accumula- 
tion benefits:"  Then  follows  the  five  options 
given  to  the  beneficiary  for  the  settlement  of 
the  policy,  all  of  which  are  based  in  part  up- 
on a  participation  in  the  profits. 

(2)  "At  the  end  of  the  accumulation  period 
the  company  will  send  to  the  insured  a  writ- 
ten statement  of. the  results  under  the  five 
accumulation  benefits.  If  a  selection  by  the 
insured  of  one  of  these  benefits  is  not  received 
by  the  company  within  three  months  there- 
after, it  will  be  assumed  that  the  Insured 
desires  to  continue  this  policy  under  the  first 
benefit,  and  the  cash  profits  apportioned  to 
this  policy  will  be  held  as  a  credit,  with  in- 
terest at  such  rate  per  annum  as  the  company 
may  declare  on  such  funds,  and  shall  be  pay- 
able, as  the  insured  may  direct,  in  one  sum 
or  in  not  more  than  ten  installments.*  The 
company  guarantees  that  the  entire  cash  val- 
ue of  this  policy  at  the  end  of  the  accumula- 
tion period  shall  consist  of,  first,  $1,008  (one 
thousand  and  eight  dollars);  second,  the  cash 
profits  then  apportioned  by  the  company." 

(3)  "The  insured  may  change  the  payment 
of  the  proceeds  of  this  policy  from  payment 
in  one  sum,  as  provided  on  the  first  page 
hereof,  to  payment  by  annual  installments,  as 
provided  on  the  fourth  page  hereof.  This 
polipy  is  automatically  nonforfeitable  from 
date  of  issue,  as  follows :  If  any  premium  is 
not  duly  paid,  and  if  there  is  no  indebtedness 
to  the  company,  this  policy  will  be  indorsed 
for  the  amount  of  paid-up  insurance  specified 
in  column  2  of  the  table  on  the  second  page 
hereof,  on  written  request  therefor  within 
six  months  from  the  date  to  which  premiums 
were  duly  paid.  If  no  such  request  is  made, 
the  insurance  will  automatically  continue 
from  said  date  for  the  amount  stated  at  the 
head  of  column  3  of  said  table  ($2,000)  for  the  * 
term  specified  therein  (2  years  and  2  months) 
and  no  longer." 

(4)  ''If  this  policy  is  continued  beyond  the 
accumulation  period,  profits  shall  be  appor- 
tioned at  the  end  of  every  five  years  there- 
after during  the  continuance  of  fhis  policy, 
if  all  premiums  have  been  duly  paid  to  end  of 
accumulation  period." 

(5)  "If  any  premiimi  is  not  paid  on  or  be- 
fore the  day  when  due,  or  within  the  month 
of  grace,  the  liability  of  the  company  shall 
be  only  as  hereinbefore  provided  for  such 
case." 

(6)  "Any  indebtedness  to  the  company,  in- 
cluding any  balance  of  the  premium  for  the 


insurance  year  remaining  unpaid*  will  be  de- 
ducted in  any  settlement  of  this  policy,  or  of 
any  benefit  thereunder." 

(7)  "This  policy  is  incontestable  from  date 
of  issue." 

(8)  "This  agreement  is  made  in  considera- 
tion of  the  sum  of  sixty^three  dollars  and  six- 
ty-six cents,  the  receipt  of  which  is  hereby 
acknowledged,  and  of  the  payment  of  a  like 
sum  on  the  twenty-second  day  of  November 
thereafter,  in  every  year  during  the  contimi- 
ance  of  this  policy,  until  twenty  full  years' 
premiums  shall  have  been  paid." 

The  policy  is  dated  December  2,  1901. 
There  is  indorsed  on  the  policy  a  notice  to  the 
insured  and  the  beneficiary  that  the  insurance 
under  the  policy  may  be  collected  by  direct 
application  to  the  home  office  of  the  company, 
346  Broadway,  New  York  City,  together  with 
the  name  of  the  insured,  a  statement  of  the 
number  of  the  policy,  the  amount  thereof 
($2,000),  the  annual  premium,  and  then  the 
following:  "Insurance  year  begins  on  Novem- 
ber 22d." 

The  parties  waived  a  trial  by  jury,  and 
agreed  upon  the  following  facts:  "(1)  The 
policy  sued  on  in  this  case  was  issued  upon 
the  life  of  Clarence  D.  Wilkie.  (2)  The 
premiums  due  for  the  first  two  full  years 
of  said  policy  were  paid,  but  no  further 
premium  payments  were  made  upon  said  poli- 
cy. (3)  The  insured,  Clarence  D.  Wilkie,  died 
on  the  26th  day  of  January,  1906.  If  the 
court  is  of  the  opinion  that  the  plaintiflT  is 
entitled  to  recover,  then  Judgment  shall  be 
rendered  In  favor  of  the  plaintiflT  for  two 
thousand  dollars,  less  the  sum  of  one  hun- 
dred and  fifty-one  dollars  and  seventy-four 
cents  ($151.74)  unpaid  premiums;  otherwise 
for  the  defendant" 

Proofs  of  intestate's  death  were  duly  made, 
and  payment  of  the  insurance  demanded  of 
the  defendant,  and  refused  by  it  The  court. 
Judge  Onion  presiding,  being  of  opinion  with 
the  defendant,  rendered  judgment  in  accord- 
ance with  the  agreement  The  plaintiflT  ex- 
cepted and  appealed. 

McBrayer,  McBrayer  &  McRorle,  for  appel- 
lant   Gallert  &  Carson,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  original  policy  was  filed  in  this 
court  for  our  inspection,  and  the  decision  of 
the  case  turns  upon  its  true  constructloD. 
The  plaintiflT  contends  that  as  the  policy  was 
issued  on  the  2d  day  of  December,  1901,  and 
as  the  two  full  premiums  for  two  years  had 
been  paid,  this  carried  the  insurance  to  De- 
cember 2, 1903,  and  that,  by  the  terms  of  the 
contract  the  insurance  was  automatically 
continued  from  the  latter  date  for  two  years 
and  two  months,  which  would  carry  it  to 
February  2,  1906,  and,  as  the  insured  died  on 
January  26,  1906,  the  policy  was  in  full  force 
and  efiTect  at  the  time  of  his  death.  The  de- 
fendant on  the  contrary.  Insists  that*  the 
date  from  which  the  count  of  time  must  be 
made  is  November  22,  1901,  according  to  the 
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stiimlatloim  of  the  contract  and  the  notice  to 
tlie  Insured  at  the  time  of  the  delivery  of  the 
policy  to  him  that  the  insurance  year  would 
begin.  November  22d,  which  date  in  1901  was 
tlie  beginning  of  the  first  insurance  year,  and 
ttiat,  this  being  8o»  the  insurance,  when  ex- 
tended according  to  the  contract,  expired 
January  22,  1906,  Just  four  day^  before  the 
death  of  the  Insured.  As  between  these  two 
contentions,  we  are  with  the  defendant,  and 
we  think,  therefore,  that  the  Judge  was  right 
in  his  decision  jpon  the  case  agreed. 

The  policy  provides  that.  If  no  request  for 
paid-up  Insurance  Is  made,  the  policy  will 
automatically  continue  In  force  for  two  years 
and  two  months  from  the  date  to  which  pre- 
miums are  duly  paid.  The  question,  then,  is 
presented,  to  what  date  had  premiums  been 
fully  paid  under  the  terms  of  this  policy? 
Manifestly,  as  we  read  the  contract,  and  in 
view  of  the  law  applicable  to  such  cases,  to 
November  22, 1903.  The  premiums  were  pay- 
able in  advance,  and  they  had  been  paid,  ac- 
cordhag  to  the  facts  agreed  upon,  for  two  full 
years.  In  view  of  the  plain  language  of  the 
policy,  it  can  make  no  difference  that  the  pol- 
icy was  not  Issued  until  December  2,  1901. 
We  find  this  provision  in  the  policy:  "This 
agreement  is  made  in  consideration  of  the 
sum  of  sixty-three  dollars  and  sixty  six  cents, 
the  receipt  of  which  is  hereby  acknowledged, 
and  of  the  payment  of  a  like  sum  on  the 
twenty-second  day  of  November  thereafter,  in 
every  year  during  the  continuance  of  this 
policy,  until  twenty  full  years'  premiums 
shall  have  been  paid."  It  is  made  perfectly 
clear  that  the  parties  intended  to  make  No- 
vember 22d  the  beginning  of  each  insurance 
year  and  the  date  to  which  the  advance  pre* 
miums  should  be  paid,  when  the  clause  Just 
quoted  is  read  in  connection  with  a  prior  one 
In  the  policy,  which  is  as  follows :  "This  poli- 
cy participates  in  the  profits  of  the  compa- 
ny as  herein  provided.  If  the  insured  is 
living  on  the  twenty-second  day  of  November, 
nineteen  hundred  and  twenty-one,  which  is 
the  end  of  the  twenty-year  accumulation 
period  of  this  policy,  and  if  the  premiums 
have  been  duly  paid  to  that  date  and  not 
otherwise,  the  company  will  then  apportion 
to  this  policy  its  share  of  the  accumulated 
profits,  and  the  Insured  shall  then  have  the 
<9tion  of  one  of  the  following  five  accumula- 
tion benefits.''  It,  therefore,  appears  that 
20  annual  premiums  were  required  to  be 
paid  for  the  full  time,  and  November  22d  is 
expressly  designated  as  the  day  of  payment ; 
that  that  date  in  the  year  1921  is  fixed  as  the 
end  of  the  "20-year  accumulated  period  of 
the  policy,**  and  that  "if  the  premiums  have 
been  fully  paid  to  that  date  and  not  other- 
wise," the  company  will  then  apportion  to  the 
policy  its  share  of  the  accumulated  profits, 
with  any  other  benefit  to  which  the  insured 
is  entitled.  If  we  accept  the  contention  of 
the  plaintiff^  that  December  2d  is  the  begin- 
ning of  the  insurance  year,  within  the  mean- 


ing of  the  parties  to  this  contract,  we  are 
met  by  the  positive  and  clearly  inconsistent 
provision  that  the  full  term  of  the  Insurance 
will  end  November  22d,  and  that  her  share 
of  the  profits  and  the  benefits  under  the  poli- 
cy shall  then  accrue  to  her  as  the  beneficiary, 
if  the  premiums  have  been  paid  to  that  date. 
This  provision  is,  of  course,  in  conflict  with 
the  plaintilTs  contention,  because,  if  the  in- 
surance became  effective  December  2,  1901, 
and  the  Insurance  year  was  therefore  to  com- 
mence on  that  date  and  end  on  the  corre- 
sponding date  of  each  and  every  year  there- 
after, the  full  term  would  thereby  be  extend- 
ed, contrary  to  the  express  provision  of  the 
policy,  nine  days,  at  least,  beyond  the  date 
fixed  for  its  termination.  A  construction  of 
the  policy  which  will  produce  such  a  result 
is,  of  course,  not  admissible.  Payment  being 
required  in  advance,  the  premium  paid  when 
the  policy  was  actually  issued  would  go  until 
the  next  pay  day  should  come,  that  is,  until 
November  22,  1902.  The  fact  that  this  would 
be  10  days  short  of  a  full  year  from  the  date 
of  the  policy  cannot  be  allowed  to  affect  the 
case,  since  payment  of  premiums,  being  but 
parts  of  a  fixed  total;  are  not  to  be  consider- 
ed strictly  as  made  for  a*  full  year,  but  as 
payments  due  on  a  particular  day  of  the  year. 
This  question  was  directly  presented  in  an 
action  upon  a  policy  worded  substantially 
like  the  one  now  being  construed,  and  the 
court  held  that  the  fact  of  the  policy  having 
been  issued  and  the  first  premium  paid  on  a 
day  subsequent  to  the  pay  day  did  not  change 
the  due  date  of  premiums  as  fixed  by  the  ex- 
press words  of  the  contract  Bryan  v.  In- 
surance O).,  21  R.  I.  149,  42  Atl.  513.  The 
same  point  was  similarly  decided  in  Frazier 
V.  Lloyd  Mfg.  Co.,  98  Minn.  484,  108  N.  W. 
819.  And  so  it  is  said  in  May  on  Insurance 
(4th  Bd.)  (  400,  at  page  920:  "When  the 
policy  itself  covers  a  period  antecedent  to  its 
date,  and  does  not  specify  the  contingency 
upon  which  It  shall  take  effect,  the  date  of  the 
policy  or  of  Its  actual  delivery  becomes  of 
little  or  no  importance  in  determining  when 
the  insurance  takes  effect"  The  intention  of 
the  parties  to  make  such  a  contract  as  Is  de- 
scribed in  the  passage  Just  quoted  seems  to 
be  apparent  in  every  part  of  the  written  poli- 
cy now  under  construction. 

There  Is  another  permissible  view  of  this 
case,  which  leads  us  to  the  same  conclusion 
we  have  already  reached.  The  final  clause  in 
the  policy  recites  that  the  insurance  contract 
is  made  in  consideration  of  the  receipt  of  the 
first  premium  ($66.23),  "and  of  the  payment 
of  a  like  sum  on  the  22d  day  of  November 
thereafter  in  every  year  during  the  contin- 
uance of  the  policy,  until  20  full  years'  pre- 
miums shall  have  been  paid."  What  does 
the  expression,  "in  every  year  during  the 
continuance  of  the  policy,"  mean?  Does  it 
refer  to  the  current  year  commencing  Decem- 
ber 2d,  the  date  of  the  policy,  and  the  years 
succeeding,  with  the  same  date  as  their  be- 
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giBnlBg,  or  does  It  refer  to  the  siKceeding 
calendar  years,  that  is,  to  the  year  1902,  and 
the  calendar  years  thereafter?  Plainly  to 
the  latter,  for.  If  not,  and  the  first  construe- 
tion  should  prevail,  the  second  premium 
would  fall  due,  not  on  November  22,  1902, 
but  on  November  22,  1903,  that  being  the  first 
day  of  that  date  after  the  full  year,  begin- 
ning with  December  2,  1901,  had  expired.  If 
the  latter  date  is  to  be  taken  as  the  first  day 
of  the  insurance  year,  and  the  policy  is  kept 
in  force,  or  the  premium  is,  in  effect,  paid 
for  a  full  year  thereafter,  or  to  December  2, 
1902,  there  being  no  doubt  that  the  premiums 
were  payable  November  22d,  for  it  is  so  ex- 
pressly stated  in  the  policy,  this  would  pro- 
duce a  direct  conflict  with  the  other  explicit 
terms  of  the  policy,  and  especially  with  the 
one  which  requires  that  the  term,  or  life  of 
the  policy,  shall  expire  when  20  full  years' 
premiums  shall  have  been  paid,  or  on  Novem- 
ber 22,  1921,  as  specified  in  the  policy,  for 
then  only  19  premiums  would  be  paid  to  the 
latter  date.  If  December  2d  is  to  be  taken  as 
the  first  day  of  the  insurance  year,  the  "20- 
year  accumulation  period"  of  the  policy 
would  not  expire  until  December  2,  1921,  or 
10  days  after  the*  time  so  clearly  designated 
in  the  contract 

But  the  policy  further  provides  that  the 
insurance  will  continue  automatically  for 
two  years  and  two  months  from  the  date  to 
which  premiums  have  been  duly  paid.  This 
necessarily  means  the  date  when  the  premium 
which  has  not  been  paid  fell  due  by  the 
terms  of  the  contract  of  insurance.  The 
policy  designates  November  22d  as  the  day 
of  payment  There  can  be  no  mistake  as  to 
this  being  the  fact  By  what  rule  of  con- 
struction, applicable  to  any  kind  of  instru- 
ment—will, deed,  or  contract— can  we  change 
that  date  and  substitute  another  later  in  the 
year,  simply  because  the  policy  was  delivered 
and  the  premium  paid  on  the  latter  date? 
That  would  be  making  a  contract  for  the 
parties,  which  we  are  forbidden  to  do,  and  not 
merely  construing  one  they  have  made  for 
themselves.  The  intention  of  the  parties 
must  be  collected  from  the  whole  instrument, 
and  not  from  any  detached  portion  of  it,  and 
greater  regard  is  to  be  paid  to  their  clear 
intent  than  to  any  particular  form  of  words 
or  to  the  phraseology  by  which  they  have 
undertaken  to  express  it  Clark  on  Ck)ntracts 
(2d  Ed.)  pp.  402,  403,  et  seq.  It  is  true  that 
words  in  a  contract  are  to  be  construed 
against  the  party  using  them,  if  there  is  any 
ambiguity,  and  this  rule  applies  with  special 
force  to  insurance  policies  which  will  receive 
that  interpretation,  in  cases  of  doubt  which 
is  most  favorable  to  the  assured.  Bray  v. 
Insurance  Co.,  139  N.  C.  390,  51  S.  B.  922. 
But  all  Instruments  should  be  construed  rea- 
sonably, and,  where  the  intention  of  the  par- 
ties clearly  appears,  a  contract  will  be  inter- 
preted so  as  to  effectuate  it  We  are  of  the 
opinion,  after  a  careful  examination  of  the 


terms  of  this  policy,  that  It  was  Intended 
that  the  second  premium  should  be  paid  on 
November  22,  1902,  and  the  others  in  succes- 
sion on  the  same  date  of  each  year  thereafter 
until  the  full  accumulation  period  of  20 
years  had  expired.  Any  other  construction 
would  annul  plainly  expressed  provisions  of 
the  contract,  subvert  the  leading  idea  of  tbe 
parties  in  making  the  agreement  and  destroy 
the  computation  adopted  for  adjusting  and 
settling  the  rights  and  benefits  accruing  to 
the  assured  at  the  time  unmistakably  fixed 
by  the  policy.  We  find  that  there  are  many 
decisions  sustaining  our  view,  a  few  of 
which  we  will  cite.  Tibbits  v.  Insurance  Co., 
159  Ind.  671,  65  N.  B.  1033 ;  Thomas  v.  Insur- 
ance Oo.,  142  Cal.  79,  75  Pac.  665;  Jcrfinson 
V.  Insurance  Co.,  143  Fed.  950,  75  C.  C.  A. 
22;  Frazier  v.  Lloyd  Mfg.  Co.,  96  Minn.  484, 
106  N.  W.  819;  Methvin  v.  Life  Ass'n,  129 
CaL  251,  61  Pac.  1112;  McConnell  v.  Provi- 
dence Savings  Soc.,  92  Fed.  769,  34  C.  C.  A. 
663;  Insurance  Company  v.  Patterson,  28 
Ind.  17. 

We  have  not  referred  to  the  fact  that 
the  Insured,  Clarence  Wllkie,  accepted  the' 
policy  with  notice  from  the  defendant  of  the 
Initial  day  of  each  insurance  year,  because 
we  have  not  found  It  necessary  to  do  so  in 
order  to  arrive  at  a  conclusion  as  to  the 
proper  meaning  of  the  contract  If  he  was 
thus  notified,  it  would  seem  to  have  been 
nothing  but  right  to  return  the  policy.  If  It 
was  the  wrong  date,  and  refuse  to  accept 
another,  unless  It  conformed  to  the  terms  of 
the  application  made  to  the  company. 

Passing  to  another  point  It  Is  true  that  30 
days  of  grace  are  allowed  for  the  payment 
of  any  premium*  If  It  should  not  be  paid  the 
day  It  Is  due.  In  Insurance  Co.  v.  Melnert 
199  U.  S.,  at  page  179,  26  Sup.  Ct,  at  page 
15,  50  L.  Ed.  139,  Justice  Peckham,  for  the 
court  Bays:  "There  can  be  no  doubt  that  the 
premium  did  become  due  on  the  5th  of  March, 
and  the  30  days'  extension  simply  permitted 
a  payment  within  that  time  to  save  a  for- 
feiture." It  did  not  change  the  due  date  of 
the  premium*  but  was  no  more  than  an  act 
of  grace  or  favor  on  the  part  of  the  company 
to  the  insured.  When  a  premium  Is  paid,  the 
date  to  which  It  is  paid,  within  the  meaning 
of  the  policy,  Ib  the  day  on  which  the  next 
premium  will  be  due,  as  fixed  by  the  terms  of 
the  contract  and  this  was  November  22d,  as 
we  have  said.  The  clause  allowing  days  of 
grace  was  inserted  merely  to  prevent  a  for- 
feiture by  extending  the  time  of  payment  and 
the  additional  period,  or  the  time  of  the  ex- 
tension. Is  not  covered  l^  the  last  premium 
paid.  If  there  had  been  a  default  in  pay- 
ment on  the  day  named  in  the  contract  and 
the  premium  should  thereafter  have  been 
paid  within  the  80  days  of  grace,  it  would 
save  the  insurance;  but  If  it  Is  given  the 
effect  of  adding  80  days  to  the  Insurance 
year.  Instead  merely  of  prevmting  a  for- 
feiture, there  would  necessarily  follow  a  dis- 
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arrangement  of  the  entire  scheme  of  insur* 
ance»  as  evidenced  by  the  policy.  This  is 
made  clear,  ^  too,  by  the  very  terms  of  this 
policy  distinguishing  between  the  due  date 
and  the  dity  upon  which  the  extension  of 
credit,  or  time  of  grace,  expiree,  and  requir- 
ing Interest  to  be  paid  for  the  time  of  ex- 
tension. The  distinction  is  also  recognized 
in  the  following  clause  of  the  policy:  "If 
any  premium  is  not  paid  on  or  before  the  day 
when  due,  or  within  the  month  of  grace,  the 
liability  of  the  company  shall  be  only  as  here- 
inbefore provided '  for  such  a  case."  Each 
premium,  therefore,  is  paid  to  the  next  due 
date,  and  not  to  the  day  on  which  the  month 
of  grace  may  end. 

The  plaintiff  relied  mainly  on  McMaster 
▼.  Insurance  Co.,  183  U.  S.  26,  22  Sup.  Ot 
10,  46  L.  Ed.  Qi,  but  that  case  will  be  found 
upon  examination  to  be  materially  different 
from  the  case  at  bar  In  several  respects.  One 
essential  difference  is  that  the  company  al- 
leged that  the  policies  of  McMaster  were 
dated  December  12,  1893,  which  was  the  day 
he  agreed  should  be  the  first  of  the  Insurance 
year,  when,  in  fact,  they  were  dated  Decem- 
ber 18^  1808,  the  day  on  which  they  were  ao> 
tually  issued,  and  the  application  of  Mc- 
Master for  the  insurance  expressly  stated 
that  they  should  not  be  in  force  until  actual 
payment  and  acceptance  of  the  premiums, 
and  it  further  appeared  that  it  had  been  or- 
ally agreed  between  the  company's  agent  and 
McMaster  that  the  premiums  should  be  pay- 
able annually,  that  is,  at  the  end  of  each 
Insurance  year,  which  by  the  terms  of  the  ap- 
plication commenced  with  December  18, 1893. 
The  court  held  that  McMaster  was  not  estop- 
ped to  show  these  facts  by  reason  even  of  the 
explicit  requirement  of  the  policy  that  the 
premiums  should  be  paid  December  12th  of 
each  year,  as  the  day  of  payment  had  been 
antedated  by  the  fraud  of  the  company's 
agent,  and  in  violation  of  the  agreement  It 
further  appeared  that  the  agent  represented 
to  McMaster  that  the  payment  of  a  year's 
premium  in  full  would  secure  to  him  con- 
tracts of  Insurance  foi;  13  months  from  the 
payment  of  the  premiums.  The  court.  In  dls- 
cossing  this  feature  of  the  case,  said,  by  Chief 
Justice  Fuller:  **We  are  dealing  purely  with 
the  question  of  forfeiture"— and  it  was  ac- 
cordingly held  that,  ai|  the  payment  of  the 
first  premiums  Insured  McMaster  for  13 
months,  by  virtue  of  his  agreement  with  the 
agent,  and  by  which  the  company  was  bound, 
the  next  premium  was  not  due  until  De- 
cember 18,  1894,  and,  as  McMaster  died  Jan- 
uary 18»  1896,  within  the  month  of  grace,  the 
policies  were  in  force  at  the  time  of  his 
death,  and  the  plaintiff  was  entitled  to  recov- 
er. The  two  cases  are  radically  different 
One  involved  simply  the  question  of  forfeit- 
ure, and  was  dependent  for  its  decision  upon 
the  alleged  agreement  and  fraud  of  the 
company's  agent  in  connection  with  the  terms 
of  the  application,  all  of  the  facts  upon  these 


controverted  matters  having  been  foimd  in 
favor  of  the  plaintiff;  while  in  our  case  the 
application  was  not  in  evidence,  and  there 
was  no  agreement  between  the  agent  and 
the  Insured  established  which  altered  the 
contract  as  expressed  In  the  policy.  There 
are  other  differences  more  or  less  Important 
but  which  need  not  be  noticed.  Indeed,  we 
think  that  the  reasoning  of  the  learned  chief 
Justice  in  that  case  clearly  sustains  our  con- 
struction of  the  policy  upon  which  this  suit 
was  brought 

Besides  the  cases  we  have  cited,  in  sup- 
port of  our  rulings,  a  recent  decision  upon 
facts  substantially  identical  with  those  in 
this  case  sustains  our  view  of  the  law.  In- 
surance Ca  V.  Stegall,  1  Ga.  App.  611,  68  S. 
B.  79. 

The  policy  of  the  plaintiff's  Intestate  was 
not  In  force  at  the  time  of  his  death,  and  the 
court  below,  therefore,  rendered  the  proper 
Judgment  upon  the  case  agreed. 

Affirmed* 


(79  S.  C.  U6) 

STATE  V.  GRAHAM. 

(Supreme  Court  of  South  Carolina.     Feb.  17, 
1908.) 

1.  Grand  Jubt— Qualificatioivs  of  Grand 

JUBOBS  —  CONSTITmiONAL   AND    STATUTOBY 

Pbovisions. 

Const  art.  5^  §  22,  provides  that  a  juror 
must  be  a  qualified  elector  between  the  ages  of 
21  and  65  vears  and  of  good  moral  character. 
Acts  1902  (23  St  at  Large,  p.  1066)  §  2,  pro- 
vides for  the  preparation  of  a  list  of  such  loen 
as  are  eligible  under  the  Constitution  ana  as 
may  be  deemed  otherwise  well  qualified  to  serve 
as  jurors,  being  persons  of  sound  judgment  and 
free  from  all  legal  exceptions.  Held,  that  any 
good  citizen  qualified  under  the  Constitution 
may  be  drawn  to  serve  on  the  grand  jury. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Grand  Jury,  SS  8-13.] 

2.  Sake  —  Natube  of  Office  —  Offices  of 
"Honor  or  Profit.'* 

Service  as  a  grand  juror  is  not  an  office  *'of 
honor  or  profit,"  within  Const  art  2,  S  2,  pro- 
viding that  no  person  shall  hold  two  offices  of 
honor  or  profit  at  the  same  time. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6»  p.  4932.] 

3.  Same— "PuBLio  Officer." 

A  grand  juror  is  not  a  public  officer  to  be 
^'oommissioned  by  the  Governor,"  within  the 
statute  construing  the  term  **public  officers'*  to 
mean  all  officers  of  the  state  that  have  hereto- 
fore been  commissioned  by  the  Governor,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  4983-4951;  vol.  8,  p. 
7737.] 

4.  Same— EzEicPTions— Personal  Pbivilege. 

An  exemption  from  jury  service  is  not  a 
disqualification  to  act  as  a  juror,  but  is  a  mere 
personal  privilege,  which  the  juror  alone  may 
claim  or  waive;  and  hence,  even  if  Civ.  Code 
1902,  §  2935,  exempting  from  jury  service  the 
mantis  of  the  United  States  and  their  depu- 
ties and  all  the  officers  of  the  United  States,  is 
broad  enough  to  include  a  rural  free  delivery 
carrier,  the  parties  have  no  right  to  object  to 
him  on  that  account,  if  he  does  not  claim  his 
privilege  of  exemption. 

[£id.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Grand  Jury,  S  15.] 
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6.   SAJO— DiSQUAUnOATION— MAGISTBiLnS. 

CiT.  CkMle  1002,  t  2033,  providing  that  no 
magistrate,  etc.,  or  otner  county  officer  or  em- 
ploye within  the  walls  of  any  courthonse  shall 
be  eligible  as  a  juryman  in  any  civil  or  crim- 
inal case,  disqualifies  a  magistrate  from  serving 
on  a  grand  jury,  as  well  as  on  a  i>etit  jury. 
C  Cbihinal  Law— Appeal— Rbvikw— Harm- 
less Ebbor— Disqualified  Grand  Jttbor. 

The  fact  that  one  of  the  grand  jurors  re- 
taming  an  indictment  was  disqualified  is  not 
ground  for  reversal,  in  the  absence  of  a  showing 
that  accused  was  prejudiced  thereby. 

Appeal  from  General  Sessions  Circuit  Court 
of  Newberry  Coonty;  F.  Barron  Grier,  Spe- 
cial Judge.- 

John  Graham  was  convicted  of  violating 
the  dispensary  law,  and  appeals.    Affirmed. 

Blease  &  Dominick,  for  appellants.  Solic- 
itor Cooper,  for  the  State. 

WOODS,  J.  The  defendant,  John  Graham, 
was  tried  and  convicted  at  the  June  term, 
1007,  of  the  court  of  general  sessions  for 
Newberry  county,  for  violation  of  the  dis- 
pensary law.  When  the  case  was  called  de- 
ftodant's  attorneys  moved  to  quash  the  in- 
dictment upon  the  ground  that  the  grand 
Jury  which  found  the  bill  was  illegally  con- 
stituted. The  circuit  judge  overruled  the  mo- 
tion, and  upon  this  ruling  the  defendant 
bases  his  appeal 

Counsel  for  the  defense  contend  that  the 
trial  judge  erred  in  hot  granting  the  motion 
to  quash  the  indictment  upon  the  ground 
that  one  of  the  members  of  the  grand  Jury 
was  a  rural  free  delivery  mail  carrier  and 
another  a  magistrate.  The  contention  was 
that  the  former  was  disqualified  to  serve  un- 
der section  2,  art  2,  of  the  Constitution  of 
1806,  and  the  latter  under  both  said  con- 
stitutional provision  and  section  2033,  Civ. 
Code  1002.  Section  2,  art  2,  of  the  Constitu- 
tion is  as  follows:  "Every  qualified  elector 
shall  be  eligible  to  any  office  to  be  voted  for, 
unless  disqualified  by  age  as  provided  in  this 
Constitution.  But  no  person  shall  hold  two 
offices  of  honor  or  profit  at  the  same  time: 
Provided,  that  any  person  holding  another 
office  may  at  the  same  time  be  an  officer  in 
the  militia  or  a  notary  public."  The  follow- 
ing qualifications  for  service  on  the  Jury  are 
laid  down  in  section  22,  art  6,  of  the  Con- 
stitution of  1805:  "Bach  Juror  must  be  a 
qualified  elector  under  the  provisions  of  this 
Constitution,  between  the  ages  of  twenty-one 
and  sixty-five  years,  and  of  good  moral  char- 
acter." In  Acts  1002  (23  St  at  Large,  p. 
1066)  §  2,  it  is  provided  that  the  county  au- 
ditor, county  treasurer,  and  clerk  of  the  court 
of  common  pleas  of  each  county  shall  in  De- 
cember of  each  year  prepare  a  list  of  names 
of  such  men  as  are  eligible  under  the  con- 
stitutional ivovision,  and  "as  they  may  deem 
otherwise  well  qualified  to  serve  as  Jurors, 
being  persons  of  sound  Judgment  and  free 
from  all  legal  exceptions."  Thus  any  good 
citizen,  qualified  under  the  Constitution,  may 
be  drawn  to  serve  on  the  grand  Jury.    His 


senrlee  as  a  grand  Juror  la  a  duty  wbicb  he 
owes  to  his  county  and  state;  but  sucb  serv- 
ice as  Juror  should  not  be  termed  an  office 
'*of  honor  or  profit"  within  the  contemplatioED 
of  the  Constitution. 

It  is  true  the  very  broad  statutory  defini- 
tion of  the  term  "public  officers'*  has  added 
to  the  difficulty  of  discrimination  on  the  sub- 
ject   The  act,  so  far  as  it  is  relevant,  is  as 
follows:    "That  on  and  aft«r  the  approval  of 
this  act  it  shall  be  unlawful  for  any  person 
to  assume  the  duties  of  any  public  office  un- 
til he  has  taken  the  oath  provided  by   the 
Constitution,  and  been  regularly  commission- 
ed by  the  Governor.    The  term  'public  of- 
ficers' shall  be  construed  to  mean  all  oflleers 
of  the  state  that  have  heretofore  been  com- 
missioned, and  trustees  of  the  various  col- 
leges of  the  state,  members  of  various  state 
boards,  dispensary  constables*  and  other  per- 
sons   whose   duties    are    defined    by    law." 
While  the  definition  is  exceedingly  broad.  It 
seems  manifest  it  could  not  have  been  intend- 
ed to  embrace  Jurors  in  the  term  public  of- 
ficers to  be  "commissioned  by  the  Governor.'* 
The  fact  that  many  of  the  public  officers  have 
been  exempt^  by  statute  from  serving  on 
Juries  shows  that  the  General  Assembly  deem- 
ed such  further  enactment  necessary  in  order 
to  relieve  some  of  those  that  occupy  "offices 
of  honor  or  profit"  from  the  obligation  of 
Jury  service.    23  St  at  Large,  p.  44;   |  2035, 
Civ.  Code  1002. 

In  section  2035  of  the  Civil  Code  "the  mar- 
shals of  the  United  States  and  their  depu- 
ties, and  all  the  other  officers  of  the  United 
States"  are  exempted  from  jury  service.  Grant- 
ting  that  "all  the  other  officers  of  the  United 
States"  is  a  term  broad  enough  to  include  rur- 
al free  delivery  carriers,  this  would  not  dis- 
qualify Wicker.  "An  exemption  from  Jury 
duty  is  not  a  disqualification  to  act  as  a  Juror, 
but  is  a  mere  personal  privilege,  which  the 
juror  may  claim  or  waive,  and  if  he  does  not 
claim  his  privilege  the  parties  have  no  right 
to  object  to  him  on  this  account"  24  Cyc 
206;  State  v.  Toland.  36  S.  C.  515,  15  S.  K. 
500;  State  v.  Merrlman,  34  S.  C.  16,  12  S.  EL 
610. 

The  other  grand  Juror  excepted  to  was  W. 
A.  Counts,  who  testified  that  he  had  been 
magistrate  at-  Little  Mountain  for  four  or 
five  years,  and  was  still  serving.  Section 
2033»  Civ.  Code  1002,  provides:  "No  clerk, 
constable,  or  deputy  of  the  clerk  of  the  court 
sheriffs,  probate  Judge,  county  commissioners, 
magistrates,  or  other  county  officer,  or  employ^ 
within  the  walls  of  any  courthouse,  shall  be 
eligible  as  a  Juryman  in  any  civil  or  crimi- 
nal case."  We  think  there  is  no  sufficient 
ground  for  limiting  the  word  "Juryman'*  here 
used  to  include  a  member  of  the  petit  Jury, 
and  to  exclude  a  member  of  the  grand  Jury. 
There  is  as  strong  reason  for  prohibiting  a 
magistrate  from  serving  on  a  grand  Jury  as 
on  a  petit  Jury,  since  he  might  have  to  pass 
on  bills  against  persons  whom  he  had  bound 
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orer  to  the  court  of  general  seBsions.  For 
this  reason  Magistrate  Ooonts  was  disquali- 
fied to  serve  as  a  grand  juror. 

Tbe  appeal  must  nevertheless  be  dismissed 
on  the  authority  of  State  y.  Rafe,  56  &  C. 
379,  34  S.  E.  660,  because  the  defendant  did 
not  show  that  he  was  prejudiced  by  the  fact 
of  the  grand  juror's  disqualification,  or  that 
Counts  had  had  any  connection  with  the  case 
In  his  capacity  as  magistrate.  In  the  case  of 
State  y.  Rafe,  the  rule  is  thus  laid  down: 
*'But,  even  if  he  had  shown  these  facts,  it 
would  be  necessary  for  him  to  present  such  a 
state  of  facts  as  would  lead  the  court  to  be- 
lieve that  he  has  been  prejudiced  by  the  fact 
that  the  juror  was  disqualified.  Por  in> 
stance,  if  it  appeared  in  the  record  that  every 
juror  on  the  panel  was  disqualified,  or  that 
tbe  true  bill  was  found  by  a  grand  jury  com- 
posed of  only  twelve  men,  one  of  whom  was 
disqualified,  the  court  would  necessarily  con- 
clude that  the  bill  was  not  found  by  a  legal 
grand  jury.  There  are  no  facts  set  out  in 
the  record  showing  that  the  appellant  was 
prejudiced  by  the  disqualification  of  the  jur- 
or, and  the  appeal  must  be  dismissed.** 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


(79  S.  C.  U4) 

STATE  V.  LYLES  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  17, 
1908.) 

Appeal  from  General  Sessions  Circuit 
Oourt  of  Newberry  County ;  F.  Barron  Grier, 
Special  Judge. 

Harry  Lyles  and  another  were  convicted  of 
assault  and  battery  with  intent  to  kill,  and  of 
carrying  concealed  weapons,  and  appeal.  Af- 
firmed. 

Blease  &  Dominick,  for  appellants.  Solici- 
tor Oooper,  for  the  State. 

WOODS,  J.  Harry  Lyles  and  Henry  Daw- 
kins  were  tried  and  convicted  at  the  June 
term,  1907,  of  the  court  of  general  sessions 
for  Newberry  county,  for  assault  and  bat- 
tery with  intent  to  kill,  and  for  carrying  con- 
cealed weapons.  The  appeal  in  this  case,  be- 
ing based  upon  same  grounds  as  the  appeal 
In  State  v.  Graham,  60  S.  E.  4ai,  is  dismiss- 
ed for  the  reasons  set  forth  in  the  opinion 
therein. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afllrmed. 


(79  &  C.  116) 

STATE  V.  TODD. 

(Supreme  Court  of  South  Carolina.     Feb.  17, 

1908.) 

Appeal  from  General  Sessions  Circuit 
Court  of  Newberry  County ;  F.  Barron  Grier, 
Special  Judge. 

Tom  Todd  was  convicted  of  violating  the 
dispensary  law,  and  appeals.     Affirmed. 

eos.B.— 28 


Blease  ft  Dominick,  for  appellant  Solicit- 
or Cooper,  for  the  State. 

WOODS,  J.  The  defendant,  Tom  Todd, 
was  tried  and  convicted  at  the  June  term, 
1907,  of  the  court  of  general  sessions  for 
Newberry  county,  for  violation  of  the  dis- 
pensary law.  The  appeal  in  this  case,  being 
based  upon  same  grounds  as  the  appeal  in 
State  V.  Graham,  60  S.  B).  431,  is  dismissed 
for  the  reasons  set  forth  in  the  opinion  there- 
in. 

Tbe  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  ITG) 
GYLES  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of   South  Carolina.    Feb.  25 
1908.) 

1.  CaBBIEBS— INJUBIES     TO     PaSSENGEBS— EN - 

TBBiNO    Moving    Tbaiiv  —  Contbibutob^x 
Negligence— QxTEsriONS  fob  Jubt. 

It  is  not  negligence  per  se  for  a  passenger 
to  board  or  alight  from  a  moving  train,  miless 
it  is  moving  so  fast  as  to  make  the  danger  of 
boarding  or  alighting  obvious  to  a  person  of 
ordinary  prudence ;  and  ordinarily  it  is  for  the 
jury  to  determine  whether  the  passenger's  act 
is  negligent  under  all  the  circumstances. 

[Ed.- Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  fS  1369,  1891.] 

2.  Same— SumciENCT  of  Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  passenger  while  attempting  to  board  de- 
fendant's moving  train,  evidence  held  sufficient 
to  support  a  judgment  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  SS  1313, 1401.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County ;   G.  W.  Gage,  Judge. 

Action  by  C.  E.  Gyles  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Robt.  Aldrich,  for  appellant  Davis,  Gun- 
ter  &  Gyles,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  on 
November  26,  1905,  at  Edlsto,  S.  C,  while 
there  attempting  to  board  defendant's  regu- 
lar passenger  train  from  Branchville  to  Au- 
gusta as  a  passenger  for  Blackville,  and 
was  awarded  Judgment  for  $1,200. 

We  notice  first  appellant's  third,  fourth, 
and  fifth  exceptions  to  the  refusal  of  mo- 
tion for  a  new  trial;  appellant  contending 
that  according  to  plaintiff's  testimony  he  at- 
tempted while  incumbered  with  baggage  to 
board  the  train  moving  at  tbe  rate  of  four 
or  five  miles  an  hour,  and  that  his  injury 
was  the  result  of  his  own  negligence.  Plain- 
tiff testified  that  it  was  difficult  to  state 
how  fast  the  train  was  moving,  but  that  he 
supposed  four  or  five  miles  an  hour.  The  ac- 
cident happened  within  a  few  seconds  after 
the  train  began  to  move,  and  it  was  not  prob- 
able the  train  had  acquired  any  great  speed. 
Tbe  rule  of  law  declared  in  this  state  is  that 
It  is  not  negligence  per  se  to  board  or  alight 
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from  a  moving  train,  unless  the  train  is  mov- 
ing so  fast  as  to  make  the  danger  of  alight- 
ing or  boarding  obvious  to  a  person  of  ordi- 
nary prudence,  and  that  ordinarily  it  should 
be  left  to  the  jury  to  determine  whether  the 
passenger's  act  is  negligent  under  all  the  cir- 
cumstances. Cooper  V.  Railway  Co.,  56  S.  C 
94,  a4  S.  E.  16 ;  Creech  v.  Railway  Co.,  66  S. 
C.  533-534,  45  S.  E.  86.  Such  is  the  rule  as 
established  by  the  weight  of  authority  in 
other  jurisdictions.  The  testimony  in  behalf 
of  plaintiff  tended  to  show  that  plaintiff  and 
J.  B.  Strobel,  accompanied  by  a  negro,  had 
been  fishing  on  the  river  near  the  station, 
and  were  at 'the  station,  with  their  fishing 
and  hunting  luggage,  waiting  to  take  the 
train  to  Blackville  early  Saturday  night 
Edlsto  was  a  flag  station,  and  it  was  cus- 
tomary for  defendant  to  take  on  and  let  off 
fishermen,  with  their  luggage,  at  that  place. 
On  signal  the  train  stopped,  three  passengers 
got  off,  and  Strobel  and  the  negro  managed 
to  board  the  train  eafely  with  a  part  of  the 
baggage.  When  plaintiff,  after  placing  some 
of  his  luggage  in  the  baggage  car,  attempted 
to  board  the  train  with  a  package  in  each 
hand,  the  train  had  begun  to  move.  While 
plaintiff  was  attempting  to  place  the  baggage 
on  the  car  steps,  so  as  to  mount  himself, 
the  moving  car  struck  his  baggage  while  in 
his  band,  and  this  threw  him  backwards, 
causing  him  to  fall  upon  his  left  hand  and 
injuring  it.  The  train  went  on,  leaving  him 
at  the  station ;  but  later  in  the  night,  under 
the  direction  of  defendant's  trainmaster,  the 
members  of  the  crew  of  the  following  freight 
train  hunted  him  up  at  his  lodging  place  near 
the  station  and  carried  him,  with  his  bag- 
gage, to  Blackville,  arriving  there  some  time 
after  1  o'clock.  There  was  a  sharp  issue  in 
the  testimony  as  to  whether  the  train  stopped 
a  reasonable  time.  The  plaintiff  and  Strobel 
testified  that  the  train  barely  stopped  before 
moving  on  again,  and  the  defendant's  wit- 
nesses testified  that  the  stop  was  two  or  three 
minutes,  and  was  longer  than  usual.  Strobel 
testified  that  before  the  car  stopped  the  negro 
passengers  were  tumbling  out,  and  as  soon  as 
they  got  out  of  the  way  he  was  trying  to 
get  on;  that  he  threw  his  guns  on  the  plat- 
form, and  as  he  was  getting  up  the  conductor 
had  his  hand  on  the  bell  cord,  and  witness 
said  to  him,  "Hold  on  I  there  is  somebody  else 
to  get  on  here;  he  is  attending  to  some  bag- 
gage," and  that  the  conductor  replied,  "Oh, 
I  have  no  time  to  fool  here,"  and  he  pulled 
the  cord  and  away  the  train  went.  The 
plaintiff  testified  that  when  the  train  rolled 
up  he  grabbed  the  two  bundles  and  carried 
them  to  the  baggage  car.  A  railroadman  in 
the  door,  in  answer  to  a  call  from  the  en- 
gineer, said  "Go  ahead,**  upon  which  plain- 
tiff remarked,  "What  in  the  devil  do  you 
want  to  go  ahead  for  and  leave  me  standing 
out  here?"  That  he  rushed  to  the  remaining 
bundles,  and,  taking  one  in  each  hand,  tried 
to  get  aboard,  with  the  result  already  stated. 
The  defendant's  servants  rendered  no  assist- 


ance whatever  in  the  effort  to  get  the  bag- 
gage aboard.  In  view  of  the  foregoing  it  can- 
not be  said  that  there  was  such  absence  of 
testimony  as  to  make  it  error  of  law  to  refuse 
a  new  trial. 

The  first  and  second  exceptions  allege  er- 
ror in  refusing  certain  requests  to  diarge; 
but  an  examination  of  the  record  fails  to  dis- 
close that  the  court  refused  to  charge  any 
such  requests  as  are  specified  in  the  excep- 
tions. It  does  appear  that  Judge  Gage 
refused  to  charge  appellant's  sixth  request, 
as  follows:  "When  a  passenger  voluntarily 
leaves  a  train  of  cans  while  in  motion,  simply 
to  avoid  being  carried  beyond  the  station 
where  he  desires  to  stop,  and  in  doing  so 
receives  an  injury,  his  own  negligence  is  the 
proximate  .cause  of  the  injury,  and  lie  can- 
not recover  against  the  company,  though  the 
conductor  was  in  fault  in  not  stopping  the 
train."  This  request  was  not  strictly  ap- 
plicable to  the  case  in  hand;  but,  conceding 
that  the  same  general  rule  should  apply, 
whether  the  injury  is  sustained  while  alight- 
ing from  or  boarding  a  moving  train,  the 
foregoing  request  was  properly  refused,  as  it 
assumes  that  alighting  from  or  boarding  a 
slowly  moving  train  is  negligence  per  se, 
whereas,  as  heretofore  shown,  that  is  not  the 
law  of  this  state. 

The  exceptions  are  overruled  and  the  Judg- 
ment of  the  circuit  court  is  aflOrmed. 

(79  JS.  O.  139) 
STATE  V.  REEDER. 

(Supreme  Court  of  South  Carolina.    Feb^  21. 
1908.) 

1.  Criminal  Law— Punishment— Extent  of 
Punishment. 

The  solicitor  is  properlv  permitted  to  read 
affidavits  in  'aggravation  of  the  manslaughter 
for  which  defendant  was  convicted,  on  his  being 
called  for  sentence ;  it  being  a  reasonable  means 
to  enable  the  court  to  exercise  the  discretion 
vested  in  it  by  Cr.  Code  1902,  S  120,  to  impose 
a  sentence  of  not  more  than  30  nor  less  than  2 
years'  imprisonment. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Cruninal  Iaw,  §  2517.] 

2.  Same— Reception  of  EvinENCB— Rioht  of 
Accused  to  Confront  Witnessbb. 

Permitting  the  solicitor  to  read  affidavits  in 
aggravation  of  the  crime  for  which  defendant 
was  convicted,  on  his  being  called  for  sentence, 
does  not  deny  defendant  the  constitutional  rii^ht 
to  be  confronted  by  witnesses  against  him  and 
to  have  the  privilege  of  cross-examining  them, 
since  the  verdict  of  the  jury  is  not  affected. 

Appeal  from  General  Sessions  Cireoit  Court 
of  Newberry  county;  F.  Barron  Grier,  Spe- 
cial Judge. 

Fred  Reeder  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

Blease  &  Dominick,  for  appellant  Solicitor 
Cooper,  for  the  State. 

POPE,  C.  J.  The  defendant,  Fred  Reeder, 
was  tried  for  murder  at  the  June,  1907,  term 
of  court  of  genera]  sessions  for  Newberry 
county'  before  his  honor,  F.  Barron   Grier, 


s.a) 


BALDBRSTON  v.  WESTERN  UNION  TELEGRAPH  CO, 


435 


special  Judge,  and  convicted  of  manslaughter. 
Upon  his  being  called  for  sentence  the  pre- 
siding Judge  permitted  the  solicitor  to  read 
two  affidavits  tending  greatly  to  aggravate 
the  crime.  The  sole  question  presented  by 
the  appeal  was  as  to  whether  or  not  it  was 
error  to  admit  these  affidavits. 

Section  120  of  the  Criminal  Code  of  1902 
prescribes  that  the  punishment  for  man- 
slaughter shall  not  exceed  90  nor  be  less  than 
2  years'  imprisonment  This  provision  nec- 
essarily implies  that  the  trial  Judge  is  to 
exercise  a  discretion  in  imposing  sentences. 
Therefore  any  reasonable  means  by  which  his 
mind  can  be  enlightened  should  not  be  pro- 
hibited to  him.  Hence  the  question  arises, 
was  the  reception  of  the  affidavits  objected 
to  by  the  defendant  a  reasonable  and  proper 
means?  That  it  was,  we  think,  is  now  well 
settled  by  the  authorities.  At  a  very  early 
date  the  English  courts  refused  to  permit 
such  procedure  (Rex  v.  Ellis,  0  Doul.  &  R. 
174);  but  in  the  later  English  practice  the 
admission  of  affidavits  in  aggravation  or  mit- 
igation seems  not  to  have  been  questioned 
(Rex  V.  Bunts,  2  T.  R.  683 ;  Reg.  v.  Digmam, 
34  E.  C.  li.  316;  Reg.  v.  Sutton,  84  E.  C.  L. 
166).  The  American  cases  lay  down  the  prin- 
ciple that,  where  it  devolves  upon  the  court 
to  determine  the  punishment  either  upon  the 
finding  or  upon  the  plea  of  guilty,  it  is  the 
correct  practice  for  it  to  hear  evidence  in 
aggravation  or  mitigation,  as  the  case  may 
be^  where  there  is  any  discretion  as  to  the 
punishment  Kistler  v.  State,  54  Ind.  400; 
People  V.  Vermilyea,  7  Cow.  (N.  T.)  108; 
People  V.  Bork,  96  N.  Y.  188.  It  has  likewise 
been  held  that  evidence  of  the  moral  char- 
acter of  the  accused  is  competent  to  guide  the 
court  In  determining  the  punishment  to  be 
imposed.  State  v.  Summers,  88  N.  C.  702,  4 
S.  B.  120. 

Our  own  case  of  State  v.  Smith,  2  Bay,  62, 
very  clearly  recognizes  the  rule  that  such 
affidavits  are  admissible.  In  that  case  the 
defendants  offered  to  give  in  evidence  to  the 
Jury  a  variety  of  extenuating  clrcumstance& 
The  presiding  Judge  refused  to  admit  them. 
On  motion  for  a  new  trial,  all  of  the  Judges 
present  ruled  that  all  such  extenuating  cir- 
cumstances should  be  submitted  to  the  court 
on  affidavits  a  reasonable  time  before  sen- 
tence is  pronounced.  If  it  is  legitimate  to 
admit  affidavits  of  the  defendant  in  mitiga- 
tion of  the  crime,  there  is  certainly  no  logical 
reason  for  holding  that  the  state  is  debarred 
from  submitting  affidavits  in  aggravation. 
(Certainly  there  is  no  ground  for  saying  that 
such  a  course  would  deny  to  the  defend- 
ant the  constitutional  right  to  be  confront- 
ed by  witnesses  against  him  and  to  have 
the  privilege  of  cross-examining  them,  for 
the  reason  that  the  verdict  of  the  Jury  is 
not  affected.  Thus,  in  this  case,  the  defend- 
ant would  remain  guilty  of  manslaughter  in 
spite  of  the  affidavits  that  were  submitted  to 
the  presiding  Judge*  Of  course,  if ,  as  a  re- 
volt of  the   affidavits  presented,  the  trial 


Judge  should  abuse  his  discretion  and  attempt 
to  alter  the  verdict  of  the  Jury,  then  clearly 
he  would  commit  error.  In  the  case  here 
under  consideration  there  was  no  such  at- 
tempt The  circuit  Judge  merely  permitted 
himself  to  be  informed  as  to  the  character 
of  the  accused  and  the  circumstances  of  the 
crime,  so  that  he  might  be  able  to  exercise 
his  discretion  intelligently  and  pronounce  a 
Just  sentence — ^a  privilege  of  his  in  the  ex- 
ercise of  which  he  doubtless  should  use  the 
utmost  caution. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  160) 
BALDERSTON  v.  WESTERN  UNION  TEIi^ 

EGRAPH  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  24. 

1908.) 

1.  TELEaaAPHS-^FAILUBE    TO    DELIVER— DaJI- 

AGES— Conflict  of  Laws. 

The  breach  of  duty  of  a  telegraph  company, 
in  falling  to  deliver  a  telegram,  occurs  at  the 
place  of  delivery,  so  that  the  damages  therefor 
are  governed  by  the  laws  of  the  state  in  which 
it  is  situated,  not  by  those  of  the  state  In  which 
the  telegram  was  lost  or  delayed  in  transmission. 

2.  Same— Punitive  Dajcaobs— Evidence. 

The  question  of  willfnl  or  reckless  conduct 
in  failing  to  deliver  a  telegram,  so  as  to  author- 
ize punitive  damages,  is  for  the  jury;  the  fail- 
ure not  being  explained  otherwise  than  by  sug- 
gestion that  the  message  was  probably  lost  by 
being  blown  from  a  basket  at  a  relay  station, 
and  the  message  being  such  as  to  show  its 
gravity  and  importance  to  the  addressee,  so  as 
to  require  a  corresponding  amount  of  care. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S$  64-77.] 

Appeal  from  (Common  Pleas  Circuit  Ck>urt 
of  Aiken  (bounty ;  D.  E.  Hydrick,  Judge. 

Action  by  I/Sura  Balderston  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Nelson  &  Nelson  and  Croft  &  Salley,  for 
appellant    Hendersons,  for  respondent 

POPE,  a  J.  This  action  seeks  to  hold  the 
defendant  telegraph  company  liable  for  al- 
leged willful  and  wanton  failure  to  deliver 
a  telegram.  Laura  Balderston  of  Newton, 
Pa.,  the  plaintiff,  was,  during  the  month  of 
November,  1905,  engaged  as  a  tfScher  In 
Aiken,  &  C.  On  the  21st  of  that  month  I.  W. 
Merrick,  a  friend  of  the  plaintiff  and  her 
family,  filed  with  the  defendant  at  Newtown, 
at  the  same  time  guaranteeing  all  expenses, 
the  following  message:  "11-21-1905.  To 
Laura  Balderston,  care  of  Schofleld  School, 
Aiken,  S.  C.  Thy  father  passed  away  this 
morning.  Come.  I.  W.  Merrick.**  The  mes- 
sage was  never  delivered,  although  it  bore 
the  following  indorsement:  **Paid  Rush  dely 
chgs  gntd" — meaning  "Paid.  Rush.  Delivery 
charges  guaranteed."  As  a  consequence  of 
the  failure  to  deliver,  plaintiff  alleges  that 
she  was  unable  to  attend  the  funeral,  to  see 
her  father's  face  for  the  last  time,  or  to  be 
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with  her  family  in  this  time  of  sorrow  and 
snlTering,  and  that  great  hnmlliatlon,  distress, 
and  mental  angnish,  as  well  as  bodily  sick- 
ness and  suffering,  resulted  therefrom.  At 
the  hearing  during  the  winter  term,  1907,  of 
the  court  of  common  pleas  for  Allien  coimty, 
the  defendant  moved  for  a  nonsuit  as  to 
punitive  damages  on  the  ground  that  there 
was  no  evidence  of  willful  or  reclcless  con- 
duct. Assuming  that  they  had  conclusively 
shown  that  the  alleged  negligence  occurred  at 
Augusta,  Ga.,  a  relay  station  through  which 
the  message  had  to  pass,  defendant's  counsel 
moved  for  a  nonsuit;  also,  as  to  mental  an- 
guish, "because  the  cause  of  action  did  not 
arise  in  this  state,  and,  in  the  absence  of 
proof,  it  will  be  presumed  that  the  common 
law  prevails,  which  does  not  permit  a  recov- 
ery for  mental  anguish,  disconnected  with  or 
in  the  absence  of  any  bodily  injury,  in  a 
foreign  state  where  the  cause  of  action 
arises."  Both  motions  having  been  overruled 
by  the  circuit  court,  the  jury  returned  a 
verdict  of  $500  for  the  plaintiff.  The  defend- 
ant appealed. 

The  first  ground  of  appeal  questions  the 
correctness  of  the  ruling  of  the  circuit  judge 
on  the  motion  for  a  nonsuit  as  to  mental  an- 
guish. This  action  Is  ex  delicto,  and  not  ex 
contractu.  Hellams  v.  Telegraph  Co.,  70  S. 
C.  S3,  49  S.  B.  12 ;  Harrison  v.  Telegraph  Co., 
71  S.  C.  386,  51  S.  B.  119;  Gray  v.  Telegraph 
Co.,  108  Tenn.  89,  64  S.  W.  1063,  56  L.  R.  A. 
301,  91  Am.  St  Rep.  706;  Telegraph  Co.  v. 
Lacer  (Ky.)  93  S.  W.  34,  5  L.  R.  A.  (N.  S.) 
751 ;  Telegraph  Co.  v.  James,  162  U.  S.  650, 
16  Sup.  Ct.  934,  40  Lb  Bd.  1105.  Therefore 
decisions  based  on  contracts  between  persons 
and  telegraph  companies  cannot  be  relied  on 
as  authority.  There  being  a  tort,  the  cause 
must  be  determined  by  the  law  of  that  juris- 
diction within  which  the  alleged  breach  of 
duty  occurred.  But  what  constitutes  the 
breach  of  duty?  Appellant  takes  the  position 
that  the  breach  occurs  at  the  point  where  the 
failure  or  delay  of  transmission  or  delivery 
takes  place,  and  any  recovery  must  be  in  ac- 
cordance with  the  remedies  of  that  Jurisdic- 
tion. This  view  misconceives  the  nature  of 
the  usual  contract  between  persons  and  tele- 
graph companies,  the  object  of  which  is  to 
secure  the  delivery  of  the  message  to  the  ad- 
dre8see.**The  mode  of  delivery,  or  any  mis- 
take or  transformation  in  the  message,  pro- 
vided it  is  afterwards  made  to  conform  to  the 
original  draft,  and  does  not  cause  unreason- 
able delay,  is  immaterial.  No  act  of  negli- 
gence or  of  willfulness  can  be  said  to  occur 
until  there  is  a  failure  to  put  the  message 
into  the  hands  of  the  i)erson  to  whom  it  Is 
addressed.  As  was  said  in  the  case  of  Lacer 
V.  Tel.  Co.,  supra,  a  message  is  a  thing  ''which 
could  not  be  hurt,  much  less  destroyed  in 
its  transmission.  Nothing  but  the  failure  to 
deliver  it  in  due  time  could  affect  its  value  to 
the  sendee.  There  caimot  be  a  segregation  of 
liability  on  the  undertaking.  It  is  whole, 
single,  and  susceptible  of  becoming  fixed  only 


in  the  final  act  contemplated."  Sudbi  Is  the 
inference  of  our  own  cases  of  Hellams  v.  Tel. 
Co.  and  Harrison  v.  Tel.  Co.,  supra.  It  can- 
not be  denied  that  such  a  doctrine  is  a  just 
and  reasonable  one.  The  plaintiff  cannot  be 
expected  to  determine  the  point  on  defend- 
ant's line  where  the  failure  of  duty  occurred, 
nor  do  we  think  It  consonant  with  public 
policy  to  permit  the  defendant  to  show  that 
the  message  was  delayed  or  failed  at  some 
specific  point  on  its  line,  and  thus  make  plain- 
tiff's right  of  recovery  to  depend  upon  the 
laws  of  that  place.  Such  a  holding  would 
in  nearly  every  case  lead  to  much  uncertain- 
ty, to  say  nothing  of  the  broad  field  that 
would  thus  be  opened  to  fraud.  What  the 
company  contracts  to  do  is  to  convey  the 
information  from  the  sender  to  the  addressee, 
and  the  failure  to  do  this  constitutes  the 
breach  of  duty  for  which  it  is  held  responsi* 
ble.  Therefore,  in  the  case  here  under  con- 
sideration, the  delict  occurred  whoi  the  mes- 
sage was  not  in  a  reasonable  time  put  in  pos- 
session of  Miss  Balderston.  The  failure  of 
duty  took  place  in  South  Carolina,  and,  in 
accordance  with  our  law,  the  plaintiff  had  a 
right  to  recover  for  mental  anguish. 

This  conclusion  makes  the  consideration  of 
only  one  other  question  in  the  case  material : 
namely,  did  the  circuit  judge  err  in  refusing 
to  grant  the  motion  for  a  nonsuit  as  to  puni- 
tive damages?  It  has  been  repeatedly  held 
by  this  court  that  long  unexplained  delay  in 
the  delivery  of  a  telegram  is  ground  for  the 
recovery  of  punitive  damages.  Willis  v.  Tele- 
graph Co.,  73  S.  C,  379,  53  S.  B.  639;  Young 
V.  Telegraph  Ca,  65  S.  C.  93,  43  S.  B.  44& 
How  much  more  then  is  there  ground  for  the 
recovery  of  such  damages  where  the  mes- 
sage was  never  delivered  and  no  satisfactory 
explanation  is  given  for  such  failure?  True 
the  defendant  seeks  to  relieve  itself  from  lia- 
bility by  suggestions  as  to  the  probable  man- 
ner in  which  the  loss  of  the  message  occurred, 
but  to  our  minds  it  ftills  far  short  of  satis- 
factory explanation.  The  records  of  the  tele- 
graph offices  show  that  the  message  reached 
Augusta,  Ga.,  but  at  that  point  all  trace  of 
it  was  lost  The  uncontradicted  evidence  is 
that  it  never  reached  Aiken,  its  final  destina- 
tion. All  of  the  attempted  explanations  on 
the  part  of  defendant  are  based  on  mere  sup- 
positions, suppositions  which  even  the  de- 
fendant admits  involve  a  high  degree  of  neg- 
ligence. The  line  of  demarcation  between 
gross  negligence  and  willfulness  or  reckless- 
ness is  practically  always  difficult  of  recogni* 
tion. 

This  case  Is  not  an  exception  to  the  general 
rule.  The  words  of  the  message  could  not 
have  failed  to  impress  upon  the  company  its 
gravity  and  the  importance  of  it  to  the  plain- 
tiff. Therefore  the  defendant  should  have 
exercised  a  corresponding  amount  of  care. 
Bven  if  we  adopt  the  suggestion  that  the  re- 
lay message  was  placed  in  a  basket  from 
which  it  was  blown  by  the  wind,  this  in  it- 
self, we  think,  was  at  least  a  scintilla  of  evl- 
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dence  exhibiting  that  reckless  disregard  of 
the  rights  of  the  plaintiff  and  of  others  deal- 
ing with  the  company  which  justifies  punitive 
damages.  Therefore  it  was  not  error  on  the 
part  of  the  circuit  Judge  to  submit  this  issue 
to  the  Jury. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

(79  S.  C.  IK) 
MATHESON  y.  SOUTHERN  RY.  CO. 
(Supreme  Court  of  South  Carolina.     Feb.  22, 

igo&) 

1.  Cakbtebs  ~  Cabbiagk  of  Goods  — Losb^ 
Special  Daji ages. 

Where,  on  (shipment  of  fertiliser,  there  was 
no  notice  to  the  carrier  of  any  special  use  to 
which  it  was  to  be  applied  or  of  such  scarcity 
of  fertilizer  as  to  prevent  another  purchase  of 
a  lilce  amount  by  consignee,  consignee  was  not 
entitled  to  special  damages  for  failure  to  deliver 
the  fertilizer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S§  497--500,  699-607.] 

2.  Same. 

Where,  after  notice  to  a  carrier  after  ship- 
ment of  fertilizer  of  the  special  use  to  which  it 
was  to  be  applied,  it  made  diligent  and  prompt 
effort  to  find  and  deliver  the  same,  it  was  not 
liable  for  special  damages  for  failure  to  do  so, 
within  the  rule  that  notice  to  a  carrier  subse- 
quent to  the  receipt  of  goods  will  render  it  liable 
for  damages  accruing  after  that  time  because  of 
negligence  in  not  tracing  and  finding  the  goods. 

3.  Same— Punitive  Damages. 

Where,  in  an  action  for  the  loss  of  freight, 
reckless  or  willful  disregard  of  consignee's 
rights  or  even  indifiPerence  to  them  does  not  ap- 
pear, but  all  the  testimony  tends  to  show  a 
loss  by  theft  from  the  carrier  or  some  mistake, 
which  after  diligent  effort  it  cannot  account 
for,  the  carrier  is  not  liable  for  punitive  dam- 
ages. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  9,  Carriers,  H  699-607.] 

4.  Same— Pebsons   Bntitled  to   Sue— Con- 
signee. 

Where  vendor  ondertakes  to  deliver  at  a 
certain  place,  delivery  to  the  carrier  is  not  de- 
livery to  the  consignee  entitling  him  to  sue  for  a 
loss,  but  the  carriage  of  the  goods  to  that  place 
is  at  vendor's  risk,  and  he  alone  may  sue  for 
loss. 

[flJd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
VOL  9,  Carriers,  »  202*271.] 

5.  Same— Rescission  of  Contbact. 

Where,  after  failure  to  deliver  freight,  con- 
signee demanded  back  and  received  from  ven- 
dor the  price,  there  was  a  rescission  of  the  sale 
precluding  a  recovery  by  consignee  from  the 
carrier  for  the  failure  to  deliver. 
d.  Same  —  CoNTBAOTs  Limiting  Liabilitt— 
Vauditt. 

A  clause  of  a  bill  of  lading  fixing  the  car- 
rier's liability  for  loss  at  the  value  at  the  point 
of  shipment  is  reasonable  and  valid,  and  pre- 
cludes recovery  by  consignee  for  the  difiPerence 
between  the  market  value  at  the  place  of  deliv- 
ery and  what  he  paid. 

SE>1.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  9,  Carriers,  §§  eoa-COT,  70S-715.] 

Appeal  from  Common  Pleas  Circoit  Conrt, 
Fairfield  County;  Chas.  G.  Dantzler,  Judge. 

Action  by  A.  W.  Matheson  against  the 
Soutliem  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Afllrmed. 

T.  M.  Cathcart,  for  appellant  B.  L.  Abney, 
for  respondent 


WOODS,  J.  In  this  action  tht  plaintUf,  A. 
W.  Matheson,  seeks  to  recover  of  the  South- 
em  Railway  Company  $1,996  for  the  loss  of 
two  tons  of  fertilizer;  the  position  taken  be- 
ing tliat  the  facts  warrant  the  recovery  of 
both  special  and  punitive  damages  in  addi- 
tion to  the  value  of  the  goods  lost  The  cir- 
cuit Judge  directed  a  verdict  for  the  defend- 
ant The  inquiry,  then,  is  whether  there  was 
any  evidence  upon  which  a  verdict  for  any 
amount  in  favor  of  the  plaintiff  could  liave 
been  rendered. 

These  were  the  undisputed  facts  before  the 
court:  The  plaintiff  in  March,  1905,  bought 
of  Springs  &  Shannon,  merchants  at  Camded, 
two  tons  of  Pocomoke  guano,  to  be  shipped 
to  him  at  Ridgeway,  paying  them  the  pur- 
chase money,  $32.38,  in  cash.  Springs  A 
Shannon  immediately  thereafter,  on  24th 
March,  1905,  bought  two  tons  of  fertilizer 
from  Pocomoke  Guano  Company,  which  com- 
pany, as  directed  by  Springs  &  Shannon,  de- 
livered the  guano  to  the  defendant  railway 
company  consigned  to  the  plaintiff  at  Ridge- 
way, S.  C.  The  guano  company  had  no  con- 
tract with  the  plaintiff,  and  sent  the  bill  of 
lading,  which  named  the  plaintiff  as  con- 
signee to  Springs  &  Shannon.  After  ship- 
ment the  plaintiff  Inquired  for  the  guano  a 
number  of  times  at  defendant's  Ridgeway 
freight  office,  and  informed  the  defendant's 
local  agent  of  his  intention  to  use  it  on  his 
crop,  and  of  the  necessity  for  him  to  have 
it  in  time.  The  agent  promised  to  send  a 
tracer  for  the  guano,  and  the  evidence  of  the 
officers  of  the  railway  company  that  diligent 
effort  was  made  to  find  and  deliver  the  guano 
was  undisputed.  The  plaintiff  testified  he 
waited  on  the  guano  until  he  was  convinced, 
if  it  came  at  all,  it  would  be  too  late  for  the 
use  he  wished  to  malce  of  it,  and  then  de- 
manded and  received  baclc  from  Springs  dc 
Shannon  the  purchase  price.  The  plaintiff 
further  testified  he  was  unable  to  procure 
guano  after  it  became  manifest  this  fertilizer 
would  not  be  delivered,  and  that  the  yield  of 
his  land  was  far  less  than  it  would  have  been 
if  he  had  been  able  to  use  the  guano.  After 
repayment  to  the  plaintiff,  Springs  &  Shan- 
non returned  the  bill  of  lading  to  the  Poco- 
moke Guano  Company,  and  received  credit 
on  their  books  for  the  price  of  the  guano. 
Thereupon  the  Pocomoke  Guano  Company 
demanded  and  received  from  the  defendant 
railway  company  $82.36,  the  value  of  the 
goods  at  Norfolk. 

There  is  no  foundation  for  special  damages. 
The  evidence  discloses  nothing  more  than  an 
ordinary  shipment  of  fertilizer,  with  no  no- 
tice to  the  carrier  at  the  time  it  received  the 
goods  of  any  special  use  to  which  it  was  to 
be  affiled,  or  of  such  scarcity  of  fertilizer 
as  to  prevent  the  purchase  of  two  tons  of  oth- 
er guano  by  the  plaintilf.  Traywick  v.  Rail- 
way Co.,  71  S.  C.  82,  60  S.  O.  549,  110  Am. 
St  Rep.  563;  Wesner,  etc.,  Co.  v.  Railway, 
71  S.  C.  211,  50  S.  B.  789;  Guess  v.  Railway 
Co.,  73  S.  C.  264,  53  S.  B.  421;    Strange  v. 
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Railway  CJo^  77  S.  C.  182,  57  S.  B.  724.  In 
McKerall  y.  BaUroad  Co.,  76  S.  G.  342,  66 
S.  E.  965,  the  following  language  from  6  Gyc. 
450,  la  quoted  with  approval:  ''Subsequent 
notice,  however,  of  the  effect  of  the  further 
delay  after  the  goods  should  have  been  de- 
livered may  render  the  carrier  liable  for  dam- 
ages accruing  after  that  time  by  reason  of 
negligence  in  not  tracing  and  finding  the 
goods."  Assuming  that  there  was  notice  giv- 
en of  special  emergency  after  the  shipment, 
there  was  not  a  particle  of  evidence  of  negli- 
gence in  not  tracing  and  finding  the  goods. 
On  the  contrary,  there  was  undisputed  evi- 
dence of  diligent  and  prompt  effort  to  find 
and  deliver.  The  case  as  to  special  damages 
therefore  entirely  fails.  So  far  from  there 
being  evidence  of  recisless  or  willful  disre- 
gard of  plaintiff's  rights  or  even  indifference 
to  them,  all  the  testimony  on  the  subject 
tended  to  show  a  loss  by  theft  from  the  car- 
rier or  by  some  mistake,  which  the  defend- 
ant after  diligent  effort  could  not  account  for. 
To  allow  punitive  damages  under  such  condi- 
tions would  not  only  be  unjust,  but  result 
either  in  bankruptcy  to  conmion  carriers  or 
such  increase  in  freight  rates  as  to  impose 
an  intolerable  burden  on  the  business  of  the 
country. 

The  remaining  question  is  whether  there 
was  any  evidence  of  actual  damages  recover- 
able by  the  plaintiff.  The  plaintiff,  it  is  true, 
paid  in  advance  for  two  tons  of  Pocomoke 
guano,  but  the  sellers  undertook  to  deliver  it 
to  him  at  Bidgeway;  and  until  delivery  at 
that  place  ownership  did  not  pass  to  the  buy- 
er, for  the  goods  were  still  at  the  risk  of  the 
seller,  loss,  if  any,  falling  on  him.  The  gen- 
eral rule  is  that  delivery  to  the  carrier  is  de- 
livery to  the  consignee,  and  on  such  delivery 
the  title  passes  to  the  consignee.  The  goods 
being  then  at  consignee's  risk,  he  has  the 
right  of  action  for  their  loss.  But,  where 
the  vendor  undertakes  to  deliver  at  a  cer- 
tain place,  the  carriage  of  the  goods  to  that 
place  is  at  his  risk,  and  the  title  and  right 
of  action  for  their  loss  remains  in  him. 
Parker  v.  Jacobs,  14  S.  O.  116,  37  Am.  Bep. 
724 ;  Elliott  on  Bailroads,  f  1692;  Benjamin 
on  Sales,  §  1040;  Hale  on  Carriers,  p.  547; 
6  Gyc  511;  24  Am.  A  Elng.  Enc.  1050;  Mc- 
Neal  V.  Braun,  53  N.  J.  Law,  617,  23  Atl.  687, 
26  Am.  St  Bep.  441,  and  note;  Detroit,  etc, 
B.  B.  Co.  V.  Malcomson,  144  Mich.  172,  107 
N.  W.  915,  115  Am.  St  Bep.  390;  Neimeyer 
L.  Co.  V.  Burlington  &  M.  B.  B.  Co.,  54  Neb. 
321,  74  N.  W.  670,  40  L.  B.  A.  535.  The 
remedy  of  the  purchaser  in  such  case  is 
against  the  seller  who  has  failed  to  perform 
the  contract  of  sale. 

But,  if  the  law  were  otherwise  on  this 
point,  the  action  of  the  plaintiff  in  demand- 
ing and  receiving  from  Springs  A  Shannon 
the  purchase  money  of  the  fertilizer  cannot 
be  viewed  in  any  other  light  than  a  rescission 
of  the  sale,  leaving  the  fertilizer,  wherever 
it  might  be,  on  their  hands.  Even  if  the  title 
had  ever  passed  from  Springs  &  Shannon,  as 


between  them  and  the  plaintiff,  by  this  re- 
scission it  went  back  to  them,  and  with  It  tlie 
right  of  action  for  the  loss.     4  Elliott   on 
Bailroads,  1692;   Tnmey  v.  Wilson,  7  Yerg. 
(Tenn.)    340,   27   Am.    Dec.   516,    and   note; 
Hutchinson  on  Carriers,  {  1319;   Bail  way  Co. 
V.  Com.  Guano  Co.,  103  Ga.  590,  30  S.  Ew  555. 
In  addition  to  this,  the  plaintiff  having 
received  back  from  the  seller  the  purchase 
price,  ^2.36,  and  the  carrier  having  refund- 
ed that  sum  to  the  seller  in  full  settlementr 
the  rightful  demands  of  all  parties  were  met 
before  this  suit  was  brought     True,  there 
was  evidence  that  the  fertilizer  was  worth 
$1.50  per  ton;aiore  at  Bidgeway  than  plaintiff 
had  paid  for  it,  and  it  was  contended  he  was 
at  least  entitled  to  recover  this  difference  In 
market  value;    but  If  there  were  no  other 
difllculty  in  the  way  of  the  recovery  of  this 
difference  in  value,  the  bill  of  lading  fixes  the 
liability  of  the  carrier  for  loss  at  the  value 
of  the  goods  at  the  point  of  shipment  wlilcb 
in  this  case  was  Norfolk,  Va.    As  a  general 
rule,  liability  for  the  loss  of  goods  by  the 
carrier  is  measured  by  the  value  at  the  place 
of  destination.    Walllngford  v.  Bailroad  Co^ 
26  S.  C.  268^  2  S.  B.  19;  Turner  v.  BaUroad 
Co.,  75  S.  C.  58,  54  &  E.  825,  7  L.  B.  A.  (N. 
S.)  188;  McKerall  v.  Bailroad  Co.,  76  S.  C. 
342,  66  S.  E.  965.    But  a  contract  fixing  the 
liability  for  loss  at  the  value  at  place  of 
shipment  is  held  to  be  reasonable  and  valid. 
Live  Stock  Go.  v.  Kansas,  etc,  B.  B.  Co.,  100 
Mo.  App.  674,  75  S.  W.  782;   So.  Paa  Co.  v. 
Phillipson  (Tex.  Civ.  App.)  89  S.  W.  958;   6 
Gyc.  401.   While  this  precise  point  was  not  In- 
volved, it  falls  within  the  principle  laid  down 
in  Johnstone  v.  Bailroad  Co.,  39  S.  G.  56,  17 
S.  E.  512. 

The  judgment  of  this  court  is  that  the  Judg- 
ment of  the  circuit  court  be  afllrmed. 

(T9  8.  C.  170) 

STATE  V.  HIBLEB. 

(Supreme  Court  of  South  Carolina.     Feb.   24, 
1908.) 

1.  Cbihinal   Law— Evidence— Newly    B*ab- 
BiCATED    Defense— Declarations   or    De- 

FENDAN1>— HeABSAT. 

In  a  prosecution  for  homicide,  where  there 
was  no  issue  as  to  the  accused  having  recently 
fabricated  a  theory  of  self-defense,  testimony 
of  a  witness  with  whom  accused  talked  on  the 
night  of  the  killing  as  to  what  accused  said  re- 
garding where  he  got  the  knife  with  which  be 
claimed  deceased  attacked  him  was  inadmissi- 
ble as  hearsay. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  928.] 

2.  Same— iNBTBUcmoNS  —  Gonstbuctioii  as  a 
Whole. 

In  a  prosecution  for  homicide,  where  the 
court  in  distinguishing  between  voluntary  and 
involuntary  manslaughter,  instructed,  as  a  part 
of  the  antithesis,  that  '^voluntary  manslaugh- 
ter is  where  a  person  consciously  and  volun- 
tarily kills  another,  without  malice/'  and  then 
defined  and  illustrated  each  so  extensively  that 
the  jury  could  not  have  misunderstood  his 
meaning,  if  the  quoted  portion  was  technically 
incorrect,  the  error  was  harmless. 

[Dd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1990.] 
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8.  Ho]acID1^— ExcuBABLX  Hovicidb  ~  Sslf- 
Defense— Imhinence  of  Dangeb— Bubden 
OF  Proof. 

Where  the  defense  on  a  murder  trial  is 
self-defense,  defendant  must  show  to  the  jury 
facts  that  will  satisfy  them  that  a  person  of  or- 
dinary courage  would  have  acted  as  he  did. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  26,  Homicide,  S  278.] 

4.  Same— iNSTBucnoNS. 

In  a  prosecution  for  homicide,  the  court,  in 
a  general  instruction  on  the  law  of  self-defense, 
stated  that  .the  law  required  defendant  to  prove 
by  the  greater  weight  of  evidence  that  there  was 
no  other  probably  safe  means  of  escape ;  but,  if 
he  can  avoid  that  necessity  (of  killing  in  self- 
defense)  by  any  act  of  his.  the  law  requires  him 
to  avoid  it,  even  though  tie  can  show  all  these 
other  things  (imminent  danger,  etc.).  Another 
instruction  waa  given  on  the  law  of  self-defense 
as  applicable  to  defense  of  one's  dwelling.  De- 
fendant contended  that  the  quoted  instruction 
required  him  to  retreat  from  his  dwelling  house, 
and  that  the  question  was  not  whether  he  might 
have  safely  escaped,  but  whether  Uie  appear- 
ances were  such  as  to  convince  a  reasonable 
man  that  he  might  have  safely  escaped.  Held, 
that  the  instruction  waa  not  erroneoua. 

EEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  616-632.] 

5.  CBnnNAL  Law— lNSTBUcnoN&— Deobeb  of 
Pboof. 

In  a  prosecution  for  homicide,  where  the 
trial  court  repeatedly  charged  that  defendant 
mast  show  by  the  weight  of  the  evidence  that 
he  acted  in  self-defense,  and  that,  if  there  was  a 
doubt  as  to  the  preponderance  of  the  evidence 
on  that  issue,  it  should  be  resolved  in  favor  of 
defendant,  and  in  one  part  of  the  instruction 
charged  that  **the  law  holds  one  who  admits  the 
killing  of  another  to  a  very  strict  account*  and 
it  requires  of  him  very  satisfactory  evidence 
that  it  was  necessary,  that  is,  apparently  neces- 
sary," held,  that  the  language  could  only  be 
understood  to  mean  that  accused  must  show 
that  amount  of  evidence  which  would  over- 
balance the  state's  showing  that  it  waa  not 
self-defense.  Or  raise  a  doubt  in  accused's  favor, 
and  that  the  instruction  was  not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1990.]  ^ 

6.  HoKiciDB— Defense  of  BLa.bitation— De- 
gree OF  FOBCE. 

In  the  protection  of  one's  dwelling,  only 
snch  force  must  be  used  as  Is  necessary  or  ap- 
parently necessary  to  a  reasonably  prudent  man, 
and  any  greater  expenditure  is  unjustifiable, 
and  hence  punishable. 

[Ed.  Note.— Fbr  cases  in  point,  see  Cent  Dig. 
VOL  26,  Homicide,  §S  182,  183.] 

7.  Cbikinal  Law  —  InsTBUcnoNs— Mah- 

SULUOHTEB. 

In  a  prosecution  for  homicide,  where  the 
court  discussed  at  length  the  difference  between 
murder  and  manslaughter  resulting  in  cases  in 
defense  of  one's  dwelling,  and  gave  numerous 
illustrations  so  that  the  jury  could  not  have 
been  misled,  an  instruction  that  **it  is  man- 
slaughter if  sudden  heat  and  passion  be  aroused 
because  of  the  wrongful  trespass  of  another 
upon  his  home,  and  if  he  slays  in  sudden  heat 
and  passion  that  is  manslaughter,"  if  not  tech- 
nically correct,  is  harmless  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  1990.] 

8.  Same- ApPEAii— SuFFiciENOT  awd  Weioht 
OF  Evidence. 

In  a  criminal  prosecution,  the  Supreme 
Court  cannot  pass  upon  the  weight  of  evidence ; 
and.  if  there  is  some  evidence  to  sustain  the 
verdict,  its  weight  cannot  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  fiS  3074-3083.] 


Appeal  from  General  Sessions  Circuit  Court 
of  Greenwood  County ;  Geo.  E.  Prince,  Judge. 

John  Hibler  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

As  a  part  of  an  Instruction  on  the  gen- 
eral law  of  self-defense,  the  court  instructed 
that  the  law  requires  an  accused  to  prove 
by  the  greater  weight  of  the  evidence  that 
there  was  no  other  probably  safe  means  of 
escape;  but,  if  he  can  avoid  that  necessity 
(of  killing  in  self-defense)  by  any  act  of  his, 
the  law  requires  him  to  avoid  it,  even  though 
he  can  show  all  these  other  things  (lack  of 
fault  in  instigating  the  difficulty,  Imminence 
of  danger,  etc).  On  appeal  defendant  con- 
tends that  this  charge  would  require  the  de- 
fendant to  retreat  from  his  dwelling  house 
in  order  to  avoid  the  killing,  to  retreat  to  the 
wall,  scale  it,  and  place  it  between  himself 
and  his  assailant,  whereas  the  defendant,  if  at- 
tacked In  his  own  house,  was  not  bound  to  re- 
treat out  of  his  house,  even  though  a  retreat 
might  havs  been  safely  made,  and  that  the 
questloh  is  not  whether  he  might  have  safely 
escaped,  but  whether  the  appearances  were 
such  as  to  convince  a  Teasonable  man  that 
he  might  have  safely  escaped. 

D.  H.  Magill,  for  appellant  R.  A.  Cooper, 
Sol.,  for  the  State. 

POPE,  C.  J.  The  defendant,  John  Hibler, 
was  indicted  for  murder  at  the  March,  1906, 
term  of  court  of  general  sessions  for  Green- 
wood coimty,  before  his  honor  George  E. 
Prince,  presiding  judge,  convicted  of  man- 
slaughter, and  sentenced  to  three  years'  im- 
prisonment A  motion  for  a  new  trial  having 
been  refused,  the  defendant  appeals  to  this 
court 

The  first  exception  alleges  error  in  sustain- 
ing the  state's  objection  to  the  following  ques- 
tions asked  of  Mr.  Will  Leith  by  defendant's 
counsel:  *'Did  he  show  you  the  knife  on  that 
occasion?  Did  he  tell  you  where  he  got  it?" 
The  first  of  these  questions  was  answered, 
and  the  answer  was  not  stricken  out  As  to 
the  secon^  we  observe  that  the  record  will  be 
searched  in  vain  for  any  issue  as  to  new 
fabrication,  the  ground  on  which  defendant 
seeks  to  sustain  the  question.  Therefore  the 
evidence  would  be  merely  hearsay,  and,  of 
course,  not  admissible. 

The  second  exception  questions  the  correct- 
ness of  the  definition  that  ''voluntary  man- 
slaughter Is  where  a  person  consciously  and 
voluntarily  kills  another  without  malice." 
This  extract,  taken  as  it  is,  was  used  some- 
what in  the  nature  of  an  antithesis  by  the 
circuit  judge  to  distinguish  between  voluntary 
and  involuntary  manslaughter.  He  then  took 
up  each  and  defined  and  illustrated  it  so  ex- 
tensively that,  even  if  the  above  proposition 
was  not  technically  correct,  there  could  have 
been  no  possible  prejudice  to  the  defendant 

It  is  next  alleged  that  the  trial  judge  err- 
ed in  charging  that  the  defendant  must  show 
by  the  greater  weight  of  the  testimony  that 
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be  acted  as  a  man  of  ordinary  courage  and 
firmness  would  have  acted.  Plainly  the 
meaning  that  this  language  was  Intended  to 
convey,  and  the  only  meaning  that  it  would 
convey  to  the  ordinary  mind,  was  that  the 
defendant  must  show  to  the  Jury  facts  that 
would  satisfy  them  that  a  person  of  ordinary 
courage  would  have  acted  as  he  did.  The 
jury  are  to  say  what  a  person  of  ordinary 
prudence  would  have  done.  The  defendant 
must  furnish  the  facts.  Certainly  there  could 
he  nothing  prejudicial  in  this  language. 

The  fourth  and  fifth  exceptions  are  based 
upon  a  contortion  of  the  Judge's  charge.  He 
first  gave  to  the  Jury  the  general  law  of  self- 
defense,  then  he  proceeded  to  give  the  law 
applicaole  to  the  defense  of  one's  dwelling. 
The  appellant,  by  applying  the  former  law  to 
the  latter,  endeavors  to  show  error.  There  Is 
no  merit  In  his  position. 

The  next  position  is  that  the  Judge  com- 
mitted error  in  charging  the  Jury:  "The  law 
holds  one  who  admits  the  killing  of  another 
to  a  very  strict  account,  and  it  requires  of 
him  very  satisfactory  evidence  that  It  was 
necessary,  that  is,  apparently  necessary." 
When  this  language  is  taken  in  its  logical  con- 
nection with  the  whole  charge,  it  is  manifest 
there  was  no  error.  The  trial  court  repeated- 
ly charged  the  Jury  that  the  defendant  must 
show  by  the  weight  of  the  evidence  that 
he  acted  In  self-defense;  that,  If  there  was  a 
doubt  as  to  the  preponderance  of  the  evidence 
on  that  issue,  it  should  be  resolved  in  favor 
of  the  defendant  The  only  meaning  that  this 
language  could  have  was  that  the  prisoner 
must  show  that  amount  of  evidence  which 
would  overbalance  the  state's  showing  that 
It  was  not  self-defense,  or  at  least  so  much 
as  to  render  the  preponderance  doubtful, 
which  doubt  should  be  rendered  in  favor  of 
the  defendant 

•The  eighth  exception  alleges  error  hi  the 
following  language:  "It'  is  manslaughter  if 
sudden  heat  and  passion  be  aroused  because 
of  the  wrongful  trespass  of  another  upon  his 
home,  and,  if  he  slays  in  sudden  beat  and 
passion,  that  Is  manslaughter."  This  lan- 
guage, taken  in  its  connection  with  the  quali- 
fications placed  upon  it  by  the  trial  Judge,  is 
plainly  correct  The  general  rule  is  too  well 
settled  to  require  the  citation  of  authority 
that  in  the  protection  of  one's  dwelling  only 
such  force  must  be  used  as  is  necessary,  or 
apparently  necessary,  to  a  reasonably  prudent 
man.  Any  greater  expenditure  cannot  be 
Justifiable,  and  is  therefore  punishable.  It 
was  In  the  endeavor  of  the  circuit  court  to  ex- 
plain the  crimes  that  might  result  from  such 
conduct  that  the  above  language  was  used. 
He  discussed  at  length  the  difference  between 
murder  and  manslaughter  resulting  in  such 
cases,  giving  numerous  illustrations.  So 
clear  was  his  presentation  of  the  subject,  that 
the  Jury  could  not  have  possibly  been  misled, 
even  If  we  grant  that  the  above  language  was 
not  technically  correct 

Lastly,  was  it  error  to  refuse  the  new  trial  I 


on  the  alleged  incorrect  charge  of  tlie  trial 
Judge?  and,  further,  because  the  testimony 
was  Insufficient  to  convict  the  defendant  of 
manslaughter?  The  first  proposition  has  been 
disposed  of  In  the  exceptions  already  consid- 
ered. As  to  the  second,  there  certainly  being 
some  evidence  to  sustain  the  verdict  it  is  well 
settled  that  It  is  beyond  the  Jurisdiction  of 
this  court  to  pass  upon  its  weight 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afSrmed. 


(W  S.  C.  370) 
DB  LORME  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  South  Carolina.    Feh.  25, 

1908.) 

1.  Cabbiebs— Acnons  fob  Loss  or  Frctght^ 
Issues  ~  LiABiLiTT   of   Connectino    Gab- 

BIEBS. 

Where,  in  an  action  against  a  carrier  for 
loss  of  freight  the  undisputed  evidence  showed 
that  the  goods  were  delivered  to  the  carrier, 
and  that  the  loss  accrued  while  in  its  possession, 
the  liability  of  a  connecting  carrier  was  not  in- 
volved, and  the  validity  of  Act  May  13,  1003 
(24  St.  at  Large,  p.  1),  defining  connecting  car- 
riers, and  fixing  their  liabilities,  was  not  in  i»- 
sue. 

2.  COMHEBCE— INTEBSTATB     C0MKEBCE>— REOU- 
I^TIONa— VALIDITY. 

Act  Feb.  23.  1903  (24  St  at  I^rge,  p.  Sl«. 
imposing  a  penalty  on  a  carrier  failing  to  ad- 
just and  pay  within  a  specified  time  a  claim 
for  loss  of  freight  while  in  its  possession,  is 
not  unconstitutional,  as  an  interference  with 
interstate  commerce. 

8.  Carriers— Loss   of    Fbbiohtv-Bvidehcb— 
Sufficiency. 

Where,  in  an  action  against  a  carrier  for 
loss  of  freight  the  original  bill  of  lading  show- 
ed receipt  of  six  boxes  of  goods  consigned  to 
plaintiff,  and  the  carrier's  receipt  to  plaintiff 
for  freight  charges  on  five  of  the  boxes  ac- 
knowledged a  shortage  of  one  box.  for  loss  of 
which  &e  action  was  brought  the  evidence 
showed  that  the  loss  occurred  while  the  goods 
were  in  the  carrier's  possession. 

Appeal  from  Common  Pleas  Circuit  Gonrt 
of  Clarendon  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  M.  D.  De  Lorme  against  the 
Atlantic  Coast  Line  Railroad  Company.  From 
a  judgment  for  plalntiflf,  defendant  appeals. 
Affirmed. 

J.  T.  Barron  and  Purdy  &  O'Bryan,  for 
appellant  Davis  &  Weinberg,  for  respond- 
ent 

JONES,  J.  This  is  an  appeal  by  defend- 
ant from  a  Judgment  of  the  circuit  court  af- 
firming the  judgment  of  a  magistrate  for  loss 
of  freight  while  in  the  possession  of  the  de- 
fendant $7.13,  and  the  statutory  penalty, 
$50,  for  failure  to  adjust  the  loss  within 
90  days. 

Appellant  under  its  first  exertion,  en- 
deavors to  raise  the  question  as  to  the  oon- 
stltutionality  of  the  act  approved  May  13. 
A.  D.  1903  (24  St  at  Large,  p.  1),  entitled 
"An  act  to  further  define  connecting  lines  of 
common  carriers  and  to  fix  their  liabtlltiea" 
There  is,  however,  no  basis  for  the  exception 
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In  the  record.  No  liability  of  a  connecting 
carrier  is  involTed;  the  undisputed  evidence 
being  that  the  goods  were  delivered  to  de- 
fendant and  the  loss  accrued  while  in  de- 
fendant's possession. 

Under  the  second  exception  appellant  aa- 
■ails  the  constitutionality  of  the  penalty  stat- 
ute approved  February  23,  1003  (24  St  at 
Large,  p.  81),  entitled  "An  act  to  regulate 
the  manner  in  which  common  carriers  doing 
business  in  this  state  shall  adjust  freight 
charges  and  claims  for  the  loss  of  or  damage 
to  freight"  This  question  is  settled  against 
appellant  by  the  case  of  Charles  v.  Atlantic 
Coast  Line  R.  R.  Co.,  78  8.  a  36,  68  S.  B. 
927,  which  has  been  approved  In  other  cases. 

The  remaining  exceptions,  alleging  the  to- 
tal absence  of  evidence  to  sustain  the  Judg- 
ment cannot  be  sustained.  The  original  bill 
of  lading,  introduced  in  evidence,  showed  re- 
ceipt by  defendant  of  six  boxes  of  crackers 
consigned  to  plaintiff,  Greeiyville,  8.  C. ;  and 
defendant's  receipt  to  the  plaintiff,  consignee, 
at  Greeiyville,  8.  C,  for  freight  charges  on 
five  of  said  boxes,  and  acknowledging  short- 
age of  one  box  (for  loss  of  which  the  suit 
was  brought),  showed  that  the  losa  occurred 
while  the  goods  were  in  defendant's  posses- 
sion. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


r79  s.  C.  151) 

BNTZMINGER  v.   SEABOARD  AIR  LIN3Q 
RY. 

(Supreme  Court  of   South  Carolina.    Feb.   22, 
1908.) 

1.  NlW      TbIAL  —  DiSOBKTION       OF      COIHIT  — 

Gbounds— Excessive  Damages. 

The  refusal  of  a  trial  court  to  grant  a  new 
trial  for  excessive  damages  was  not  an  abuse 
of  discretion,  though  the  judge  stated  at  the 
time  that  he  was  satisfied  that  the  damages  were 
excessive,  and,  had  he  decided  the  case,  he  would 
not  have  given  so  much,  since  the  fact  that  the 
trial  court's  finding  would  have  been  for  less 
tlian  the  verdict  of  the  jury  did  not  malce  the 
verdict  excessive  in  a  legal  sense. 

[Ed.  Note.—For  cases  in  point,  see  C^t  Dig. 
vol.  87,  New  Trial,  §§  16^-156.] 

2.  Appeal  —  Objections  fob  Review  — Evi- 
dence—Sufficiency. 

The  suflSciency  of  evidence  to  support  a 
verdict  for  punitive  damages  will  not  D<e  con- 
sidered on  appeal  from  a  judgment  overruling  a 
motion  for  a  new  trial  on  the  ground  of  entire 
lack  of  evidence  to  support  such  a  verdict,  where 
the  objection  of  lack  of  evidence  was  not  made 
in  the  trial  court  by  motion  for  nonsuit,  nor  by 
request  to  instruct  the  jury  that  there  was  no 
evidence  to  support  such  a  verdict,  as  required 
by  the  standing  rule  of  the  circuit  court. 

[Eki.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  ft  1290,  1801,  1302.] 

8.  Cabbiebs— Cabbiage  of  Passengebs— Put- 
ting Off  at  Wbong  Station— Punitive 
DAMAGEa— Evidence. 

Where,  in  an  action  against  a  carrier  for 
actual  and  punitive  damages,  caused  by  the 
acts  of  defendant's  servants  in  putting  a  pas- 
senger off  a  train  at  the  wrong  station,  the  evi- 
dence was  such  as  to  furnish  reasonable  ground 
for  the  jurv  to  infer  that,  although  the  train 
hands  heard  a  call  from  the  passenger  and  saw 


a  signal  from  the  station  agent  to  stop  the  train, 
they  failed  to  do  so,  though  aware  of  the  pas* 
senger's  predicament,  the  evidence  was  suffi- 
cient to  sustain  a  verdict  for  punitive  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  Q,  Carriers,  §  1083.] 

4.  Evidence— Opinion  Bvidenob  —  Subjects 
OF— Mebits  of  Cause. 

In  an  action  against  a  carrier  for  actual 
and  punitive  damages,  caused  by  putting  a 
passenger  off  a  train  at  the  wrong  station,  a 
witness  cannot  be  asked  as  to  his  opinion  as  to 
the  degree  of  willfulness  shown  by  the  train 
crew,  since  the  opinion  pertained  to  the  merits 
of  the  cause  which  was  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Bamberg  County ;  D.  B.  Hydrlck,  Judga 

Action  by  J.  F.  Entzminger  against  the 
Seaboard  Air  Line  Railway  for  actual  and 
punitive  damages,  caused  by  the  act  of  de- 
fendant's employ^  in  putting  plaintiff  off 
a  train  at  the  wrong  station.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

E.  T.  La  Fitte  and  Wm.  H.  Lyies,  for  ap- 
pellant J.  W.  Thurmond,  J.  F.  Carter,  and 
Geo.  B.  Timmerman,  for  respondent 

WOODS,  J.  With  the  purpose  of  going  to 
Denmark,  S.  C,  J.  F.  Entzminger,  on  the 
night  of  24th  December,  1906,  boarded  the 
defendant  company's  north-bound  train  at 
Jacksonville,  Fla.  He  gave  the  necessary 
mileage  to  the  conductor,  and  requested  him, 
and,  later,  the  Pullman  porter,  to  wake  him 
at  Denmark.  The  conductor  promised  to  see 
that  his  request  was  complied  with.  Instead 
of  being  put  off  at  the  proper  place,  Entz- 
minger was  awakened  by  the  porter,  who  told 
him  Denmark  was  the  next  station,  and,  when 
the  train  stopped,  put  him  off  at  the  station, 
whicb  proved  to  be  Govan,  a  small  place  nine 
miles  from  Denmark.-  It  was  very  early  in 
the  morning,  and  dark.  The  passengers  had 
alighted,  and  the  train  was  just  drawing  out, 
when  the  plaintiff,  perceiving  the  mistake, 
Immediately  rushed  after  the  train,  and  cried 
to  the  porter  on  the  back  platform:  "This 
is  not  Denmark.  Stop  the  train" — and,  see- 
ing the  station  agent  with  a  lantern,  called 
him  to  wave  the  train  down.  Several  wit- 
nesses, including  the  station  agent,  testified 
the  porter  pulled  the  bell  cord,  but  neither 
this  nor  the  waving  of  the  agent's  lantern 
was  of  any  effect  in  stopping  the  train.  The 
plaintiff  had  to  make  connection  that  morn- 
ing at  Denmark  with  the  Southern  Railway's 
train  to  Augusta  in  order  that  he  might  meet 
some  pressing  personal  engagements  that  aft- 
ernoon, 25th  December,  at  Aiken,  S.  C.  He 
was  much  wrought  up  and  troubled  at  the 
prospect  of  missing  his  connection,  and  after 
considerable  trouble  succeeded  in  hiring  a 
team  to  take  him  to  Denmark.  He  testified 
that  owing  to  defendant's  negligence  in  put- 
ting him  off  at  the  wrong  station,  he  was  ex- 
posed to  the  bitterly  cold  weather  on  bis 
ride  to  Denmark,  was  made  sick,  and  ren- 
dered unable  to  attend  to  his  duties  for  sev- 
eral weeks,  thereby  undergoing  serious  phys* 
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ical  and  mental,  suffering.  This  action  was 
bronght  for  actual  and  punitive  damages 
against  the  defendant  company,  and  tried  at 
the  March  term  of  court  of  common  pleas  for 
Bamberg  county.  The  defendant's  counsel 
admitted  actual  damages,  but  contested  the 
cause  of  action  for  punitive  damages.  Upon 
the  jury's  rendering  a  verdict  for  $500  for 
the  plaintiff,  the  defendant  made  a  motion 
for  a  new  trial,  which  the  trial  Judge  re- 
fused« 

The  first  exception  alleges  error  in  that  the 
circuit  judge  abused  his  discretion  in  not 
granting  a  new  trial;  "his  honor  saying  at 
the  time  that  he  was  satia/led  the  damages 
toere  ewceasive^  and,  had  he  decided  the  case, 
he  would  not  have  given  so  much."  In  re- 
fusing the  motion  to  strike  out  the  portion 
of  the  exception  above  Italicized,  the  circuit 
judge,  in  an  order  appended  to  the  "case," 
explains  his  expressions  as  to  the  verdict, 
as  follows:  "Appellant's  attorney  evidently 
misunderstood  my  remarks  in  refusing  his 
motion  for  a  new  trial.  I  did  not  say  the 
verdict  was  excessive  In  the  legal  sense  of 
that  word.  If  I  had  thought  so,  I  would  have 
reduced  it  In  response  to  the  argument  of 
the  appellant's  attorney,  I  said,  In  substance, 
that  the  verdict  was  larger  then  I  would  have 
probably  given  If  I  had  been  on  the  jury,  but 
that  I  'would  not,  in  cases  like  this,  set  aside 
a  verdict  merely  because  It  was  more  or  less 
than  In  my  opinion  It  ought  to  have  been,  for, 
if  I  did  so,  very  f^w  would  stand."  "It  is 
too  well  established  for  discussion  that  a 
trial  judge  is  not  required  as  a  matter  of 
law  to  grant  a  new  trial  merely  because  his 
finding  would  have  been  different  from  the 
verdict  of  the  jury."  Beaudrot  v.  Ballway 
Co.,  69  S.  C.  160,  48  S.  E.  106.     ' 

There  was  no  error  in  refusing  a  new  trial, 
made  on  the  ground  of  entire  lack  of  evi- 
dence to  support  a  verdict  for  punitive  dam- 
ages. The  action  was  commenced,  and  the 
tort  committed,  after  the  adoption  of  the 
following  rule  of  the  circuit  court:  "The 
point  that  there  Is  no  evidence  to  support  an 
alleged  cause  of  action  shall  be  first  made, 
either  by  a  motion  for  nonsuit,  or  a  motion 
to  direct  a  verdict;  and  the  point  that  there 
is  no  evidence  to  support  a  defense  shall 
be  first  made  by  a  motion  to  direct  a  verdict." 
It  is  fatal  to  the  appeal  on  this  ground  that 
there  was  no  motion  for  nonsuit  nor  request 
to  Instruct  the  jury  that  there  was  no  evi- 
dence to  support  a  verdict  for  punitive  dam- 
ages. But,  aside  from  that,  the  motion  was 
properly  refused  on  the  merits.  Possibly 
It  would  be  correct  to  say  the  act  of  a  porter 
in  the  very  early  morning  In  mistaking  one 
station  for  another  should  be  attributed  to 
negligence  rather  than  wantonness;  but  in 
this  case,  after  the  mistake  was  made,  at- 
tention was  called  to  it  In  time  to  stop  the 
train  in  a  very  short  distance  from  the  sta- 
tion and  allow  the  passenger  to  get  on  again. 
The  evidence  furnished  reasonable  ground 
for  the  jury  to  draw  the  inference  that  the 
call  to  stop  the  train  was  heard  and  the  sig- 


nal observed,  and  that  the  servants  of  the 
defendant  failed  to  have  the  train  stopped, 
though  aware  of  the  plaintiff's  predicament 
Fbrd  V.  Railway,  75  S.  C.  286,  55  S.  E.  44S. 

The  exception  to  the  trial  judge  ruling  out 
the  question  asked  by  counsel  for  the  defend- 
ant as  to  the  plaintiff's  opinion  of  the  degree 
of  willfulness  shown  by  the  train  crew  cannot 
be  sustained,  since  it  pertained  to  the  merits 
of  the  cause,  which  was  then  on  trial  before 
the  jury. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  afilrmed. 


(79  8.  C.   542) 

STATE  V.  RABENS.* 

(Supreme  Court  of  South  Carolina.     Feb.  21. 
1908.) 

1.  Baii/— Right  to  Tak»— Magistrates. 

Where  a  warrant,  issued  in  one  county.  Is 
indorsed  by  a  magistrate  in  another,  where  ac- 
cused resides,  and  accused  is  arrested  thereun- 
der, as  expressly  authorized  by  Cr.  Code  1902, 1 
37,  such  magistrate  may  legally  take  a  recogni- 
zance binding  accused  to  appear  before  the  mag- 
istrate issuing  the  warrant,  under  section  28 
authorizing  magistrates  to  admit  accused  per^ 
sons  to  bail. 

2.  Sakk—Fobfeitubs ->  Faxlubb  to   Appear 
.  IN  Pebson. 

By  falling  to  appear  in  person  at  a  prelim- 
inary examination,  accused  forfeited  his  recog- 
nizance for  such  appearance,  though  his  coun- 
sel appeared. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Ball,  S§  319,  320.] 

3.  Cbiminai*  LiAW—Pbeliminaby  Heabing— 
Waiveb. 

By  failing  to  appear  in  person  at  the  time 
and  place  set  for  preliminary  examination,  ac- 
cused waived  the  hearing,  and  hence  his  coun- 
sel had  no  right  to  insist  upon  an  examination 
and  cross-examination  of  the  state's  witnesses 
under  Cr.  Code,  1902,  §  24,  requiring  prelim- 
inary hearings  to  be  had  when  demanded"  by  ac- 
cused. 

4.  Indictment  —  Validity  —  Pendency    of 
Pbeliminaby  Hearing. 

Where  accused  was  arrested  on  a  charge 
triable  before  the  court  of  general  sessions,  and 
waived  preliminary  examination,  and  the  magis- 
trate sent  ther  cause  to  the  trial  court  then  in 
session,  an  indictment  found  the  next  day  la  not 
defective  as  having  been  found  while  the  pre- 
liminary hearing  was  pending. 
0.  Cbiminal  Law— Continuance  —  Time  roR 

Preparation— Sufficiency. 

There  was  no  abuse  of  discretion  in  refus- 
ing a  continuance  asked  by  defendant  for  fur- 
ther preparation,  where  accused  had  from  Jan- 
uary 24th  until  February  5th  for  preparation, 
and  did  not  show  any  reason  for  not  being 
ready,  other  than  an  unauthorized  assumption 
that  the  trial  would  not  occur  until  the  next 
term. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§   1316,  1317.] 

fi.  Same— Fatigue  of  Counsel. 

Refusal  to  postpone  the  trial  until  the  next 
day  on  account  of  accused's  counsePs  fatieue 
was  not  unreasonable,  where  accused  had  other 
able  counsel,  and  the  court  was  without  other 
work. 

7.  Same— Misdemeanobs  —  Tbial  in  Accus- 
ed's Absence— Validity. 

Under  circuit  court  rule  35,  prohibiting  tri- 
als on  indictments  in  accused's  absence,  except- 

*For  opinion  on  petition  for  rehearing,  see  008.E.  1110. 
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in^  for  misdemeanors,  one  accused  of  a  misdo- 
Dieanor  may  be  tried  in  his  absence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  1467.] 

"8.  Receiving  Stolen  Good8— Evidence— Ad- 
missibility. 

In  a  trial  for  receiving  money  stolen  from 
-a.  safe  evidence  that  on  the  floor  near  the  safe 
which  was  wrecked  pieces  of  soap  wrapper,  a 
bottle  of  piclcles,  a  pipe,  and  a  piece  of  fuse 
were  found,  and  as  to  the  place  wnere  some  of 
them  were  procured,  was  proper  as  tending  to 
corroborate  a  witness  as  to  the  details  of  the 
crime  and  the  deliberation  with  which  it  was 
executed. 

9.  Saiix. 

In  a  trial  for  receivin||[  stolen  money,  testi- 
mony that  defendant  denied  receiving  money 
from  one  of  the  alleged  thieves,  but  said  that  he 
had  received  a  sum  from  another  to  be  paid  to 
a  lawyer,  but  knew  nothing  of  the  employment 
of  a  lawver,  or  the  case  in  which  he  was  re- 
tained, while  irrelevant,  was  admissible,  as  not 
tending  to  incriminate  accused. 

10.  Cbihinal  Law— Appeal— Harmless  Ka- 

BOB— iN&rrBUCTIONS. 

Error  in  instruction  that  it  for  the  jury  to 
decide  whether  accused  had  been  denied  the  con- 
stitutional guaranty  of  a  speedy  and  public  tri- 
al before  an  impartial  jury  was  harmless,  the 
court  having  previously  ruled  that  accused  had 
not  been  deprived  of  the  guaranty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
VOL  15,  Criminal  Law,  SS  3154^169.] 

11.  SAMS-^lNSTTBUOnONS— PbOPBIETT. 

In  a  trial  for  a  misdemeanor,  it  was  proper 
to  instruct  that  accused's  failure  to.  attend  the 
trial  and  have  his  defense  ready  was  without 
legal  excuse,  where  it  was,  and  counsel  had  ar- 
gued that  defendant  had  not  had  sufficient  time 
for  preparation,  and  was  being  unfairly  tried  in 
Ills  absence. 

12.  Samb— Comment  on  Failube  to  Testift. 
An  instruction  that:     **The  defendant  saw 

proper  to  put  up  no  evidence.  His  counsel  saw 
proper  not  to  offer  any  witnesses,  and  that  is 
not  your  fault,  and  it  is  not  mine.  What  might 
be  made  out  of  that  is  for  the  jury,  thoueh  that 
cannot  be  taken  against  the  defendant' —fte{<f, 
not  error  as  an  unfavorable  comment  upon  de- 
fendant's failure  to  offer  testimony  in  his  own 
behalf. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  14,  Criminal  Law,  S§  1902,  1903.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Oconee  County;  Ernest  Gary,  Judge. 

H.  Rudolph  Rabens  was  convicted  of  re- 
ceiving stolen  property,  and  appeals.  Af- 
firmed* 

W:  Turner  Logan  and  R.  T.  Jaynes,  for 
appellant.    Solicitor  Boggs,  for  the  State. 

WOODS,  J.  The  coimt  of  the  indictment 
on  which  H.  Rudolph  Rabens  was  tried  and 
convicted.  In  his  absence,  charged  him  with 
the  misdemeanor  of  receiving,  with  guilty 
knowledge,  from  James  Johnson,  John  Fish- 
er, and  John  F.  McCarthy,  $8,338.81,  stolen 
by  them  from  the  safe  of  the  Courtenay  Man- 
ufacturing Company.  His  counsel,  earnestly 
contending  that  he  has  not  had  a  fair  trial  ac- 
cording to  law,  attack  almost  every  step  in 
the  proceedings.  The  objections  to  the  irreg- 
ularity of  the  proceedings  before  trial  were 
made  by  motion  t6  quash  the  indictment,  on 
the  grounds  now  to  be  considered. 

Magistrate  Crisp,  of  Oconee  county,  on  Jan- 
uary 18»  1907,  issued  the  warrant  for  house- 


breaking, larceny,  and  receiving  stolen  goods. 
Rabens  being  a  resident  of  Charleston,  Magis- 
trate Rouse  of  that  county  indorsed  the  war- 
rant, and  authorized  a  special  constable  to 
execute  It,  under  section  37,  Cr.  Code  1902. 
On  January  24,  1907,  defendant  entered  into 
a  recognizance  before  Magistrate  Rouse  in 
the  sum  of  $5,000,  conditioned  that  he  should 
"personally  appear  before  A.  P.  Crisp,  magis- 
trate in  Oconee  county,  in  the  state  aforesaid, 
to  be  holden  at  the  usual  place  of  judicature, 
In  Oconee  county,  on  February  4,  1907,  then 
and  there  to  answer  to  a  preliminary  hearing 
of  charges  to  be  preferred  against  him,  the 
said  Rudolph  Rabens,  and  to  do  and  receive 
what  shall  be  enjoined  by  the  court"  The 
law  contemplates  the  exact  procedure  adopt- 
ed by  the  magistrate,  and  the  exception  alleg- 
ing Magistrate  Rouse  to  have  been  without 
authority  to  take  the  recognizance  cannot  be 
sustained.  Under  the  conunon  law  the  mag- 
istrate issuing  the  warrant  might  so  frame 
it  as  to  require  the  person  accused  to  be 
brought  before  him  or  any  other  magistrate 
of  the  same  county.  Pressley's  Law  of  Mag- 
istrates, 498 ;  22  Enc.  of  PI.  &  Pr.  1085.  In  a 
case  where  the  warrant  Is  issued  and  the  de- 
fendant cannot  be  found  In  the  county,  the 
warrant  cannot  be  executed  according  to  its 
terms,  but  must  be  sent  to  a  magistrate  In 
the  county  where  the  defendant  Is  to  be 
found,  and  indorsed  by  him,  with  a  new  man- 
date for  arrest  This  Indorsement  is  not  in- 
deed a  new  warrant,  but  it  Is  such  a  modifica- 
tion of  the  warrant  as  issued  as  to  make  it 
proper  for  the  defendant  to  be  brought  be- 
fore the  indorsing  magistrate,  and,  when  be- 
fore him,  the  magistrate  may  admit  the  ac- 
cused to  bail  under  section  28,  Cr.  Code  1902. 
The  Indorsing  magistrate  cannot  hold  the 
preliminary  examination,  because  section  24, 
Cr.  Code  1902,  inposes  that  duty  on  the  mag- 
istrate who  issues  the  warrant  A  ball  bond 
for  appearance  at  a  preliminary  examination 
is  not  invalid,  for  such  a  bond  is  good,  if  it 
binds  the  defendant  to  appear  before  some 
court  of  competent  jurisdiction  and  abide  the 
judgment  of  the  court  The  recognizance  in 
this  instance  bound  the  defendant  to  appear 
for  the  preliminary  examination  before  the 
magistrate  who  was  required  by  law  to  hold 
the  examination,  and  was  therefore  valid. 
Rabens  did  not  appear  in  person  for  the  ex- 
amination, as  required  by  the  terms  of  his 
recognizance,  but  his  counsel,  Mr.  Jaynes,  did 
appear  In  his  behalf.  The  solicitor  exhibited 
to  the  magistrate  an  indictment  found  by  the 
grand  jury,  charging  the  defendant  with  re- 
ceiving stolen  goods.  Counsel  for  the  defend- 
ant insisted  on  an  examination  of  the  state's 
witnesses,  and  demanded  the  right  to  cross- 
examine  them  under  section  24,  Cr.  Code  190'J. 
The  magistrate  held  the  defendant's  failure 
to  appear  to  be  a  waiver  of  the  preliminary 
examination,  and  sent  the  case  to  the  court 
of  general  sessions.  The  decision  of  the  mag- 
istrate was  clearly  right  A  preliminary  ex- 
amination must  have  one  of  three  results. 
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dependent  <m  the  decision  of  tiie  magistrate 
— ^the  discharge  of  the  defendant,  the  talcing 
of  bail  for  his  appearance  to  answer  an  in- 
dictment, or  his  imprisonment  It  may  be 
the  magistrate,  in  the  absence  of  the  defend- 
ant, could  adjudge  liis  discharge;  bnt,  to 
take  bail  from  the  defendant,  or  commit  him 
to  jail,  it  was  manifestly  necessary  for  him 
to  be  present  in  person.  The  defendant  could 
not  demand  that  the  magistrate  go  tlirough 
the  empty  form  of  conducting  an  examination 
which  could  have  no  efficient  result  By  fail- 
ing to  appear  in  person  he  liad  forfeited  his 
recognizance  (State  v.  Minton,  19  S.  G.  280), 
and  he  waived  his  preliminary  examination 
when  by  voluntary  absence  he  made  it  im- 
possible for  the  magistrate  to  enforce  his 
judgment 

The  case  was  called  by  Magistrate  Crisp 
for  preliminary  hearing  on  4th  February, 
1907,  at  8  o'clock  p.  m.  On  the  same  day,  at 
'5:50  o'clock  p.  m.,  in  the  court  of  general 
sessions  for  Oconee  county,  the  grand  jury 
had  returned  a  true  bill  on  an  indictment 
charging  the  defendant  with  receiving  stolen 
goods  exceeding  $20  in  value.  On  the  next 
morning  (February  5th)  another  indictment 
was  given  out  on  which  the  grand  Jury  found 
a  true  bill  charging  the  defendant  with  being 
accessory  to  the  theft  before  and  after  the 
fact  and  with  receiving  stolen  goods.  It  was 
on  the  last  count  of  the  second  indictment 
that  the  defendant  was  convicted.  The  mo- 
tion to  quash  the  indictment  cannot  prevail 
on  the  ground  that  the  grand  jury  could  not 
find  a  true  bill  while  the  preliminary  ex- 
amination was  pending.  State  v.  Bowman, 
43  S.  C.  108,  20  8.  E.  1010;  State  y.  Bullock. 
54  S.  G.  313,  32  8.  B.  424;  State  y.  Brown, 
62  S.  a  874,  40  S.  B.  776.  Even  if  it  be  con- 
sidered, the  case  was  not  one  of  such  emer- 
gency as  to  call  for  action  of  the  solicitor  or 
grand  jury,  pending  proceedings  before  the 
magistrate.  This  could  not  avail,  for  the 
Indictment  on  which  the  defendant  was  tried 
waa  not  sent  to  the  grand  jury  until  after 
the  defendant  had,  by  failing  to  appear,  waiv- 
ed the  preliminary  examination,  and  the  mag- 
istrate had  thereupon  sent  the  case  to  the 
court  of  general  sessions.  Assuming  the  de- 
fendant did  not  intend  to  waive  the  examina- 
tion, he  well  knew  if  the  judgment  of  the 
magistrate  should  be  against  him  the  case 
would  be  sent  to  the  court  of  general  sessions 
for  the  trial  and  it  was  his  duty  to  be  there 
to  meet  it 

Briefly  restated,  the  defendant's  status  be- 
fore the  court  was  this:  He  had  been  arrest- 
ed on  a  charge,  triable  only  before  the  court 
of  general  sessions  for  Oconee  county,  had 
demanded  a  preliminary  examination,  and 
had  given  bail  for  his  appearance  in  person 
thereat  had  failed  to  appear  in  person,  and 
thus  made  default  and  had  thereby  waived 
the  preliminary  examination.  The  magis- 
trate had  thereupon  sent  the  cause  to  the 
trial  court  which  was  then  in  session.  A 
true  bill  had  been  thereafter  found,  and  the 


case  was  before  the  court  for  trial.  It  seems 
clear  that  up  to  this  point  the  defendant  liad 
no  ground  to  say  any  of  his  legal  rights  had 
been  violated. 

We  consider  next  whether  the  circuit  Judge 
abused  judicial  discretion  in  refusing  to  grant 
a  motion  for  continuance.  On  28th  January, 
1907,  Mr.  Jaynes,  one  of  defendant's  counsel, 
wrote  to  the  solicitor,  saying  it  would  not  be 
practicable  to  prepare  the  case  for  the  Feb- 
ruary term  of  court,  and  requested  a  consent 
to  continuance.  On  the  30th  January  the 
solicitor  replied,  declining  to  accede  to  the 
request  The  following  extract  from  the  rec- 
ord shows  the  grounds  of  the  motion  to  con- 
tinue, and  the  circumstances  under  which  It 
was  made:  'The  case  was  called  for  trial 
on  the  5th  day  of  January,  1907,  at  3  p.  m., 
on  the  bill  of  indictment  aforesaid.  On  the 
call  of  the  case  the  defendant,  through  his 
attorneys,  W.  Turner  Logan  and  B.  T.  Jaynes, 
made  motion  for  a  continuance,  on  the  ground 
that  counsel  had  not  been  able  to  properly 
prepare  the  case  for  trial,  the  preliminary 
examination  having  been  denied  the  defend- 
ant and  the  bill  of  indictment  having  been 
found  and  the  case  called  for  trial  on  the 
same  day.  W.  Turner  Logan,  Esq.,  of 
Charleston,  S.  O.,  was  the  leading  counsel  for 
the  defendant  and  was  acquainted  with  the 
facts  of  the  defendant's  defense.  Mr.  Logan 
stated  to  the  court  that  he  was  under  the 
impression  that  the  case  would  not  be  called 
for  trial  until  the  summer  term  of  the  ses- 
sions court  for  Oconee  county,  and  that  the 
preliminary  examination  for  which  defend- 
ant had  given  recognizance  would  be  held; 
that  he  had  arrived  in  Walhalla  about  2:30 
p.  m.  on  the  said  5th  day  of  February,  1907, 
in  response  to  a  telegrapliic  request  to  be 
present  Upon  the  call  of  the  case  Mr.  Logan 
stated  to  the  court  the  above  facts,  and  the 
counsel  were  utterly  unprepared  to  go  into 
the  trial  of  the  case.  Judge  Gary  overruled 
the  motion  for  continuance,  and  Mr.  Logan 
then  requested  that  on  account  of  bis  great 
fatigue,  having  been  obliged  to  leave  Charles- 
ton at  3*.20  a.  m.  of  said  5th  day  of  February, 
1907,  and  having  traveled  continuously  ever 
since,  until  within  a  half  hour  of  the  call  of 
the  case  for  trial,  he  was  utterly  worn  out 
and  asked  for  the  indulgence  of  the  court  un- 
til the  following  morning.  Judge  Gary  re- 
fused this  request  and  ordered  the  case  for 
trial.  The  court  had  been  idle  all  the  morn- 
ing awaiting  the  arrival  of  Mr.  Logan*  also 
the  following  witnesses  for  the  state,  namely, 
John  D.  Gleason,  Ck)rnelius  J.  Murphy,  Hen- 
ry Blank,  and  John  E.  Brennan,  residents  of 
the  city  of  Charleston,  S.  C,  who  arrived  in 
Walhalla  on  the  same  train  that  brought  Mr. 
Logan,  this  being  the  only  case  remaining 
untried ;  but  the  solicitor  knew  from  a  tele- 
gram that  these  witnesses  were  coming,  and 
had  other  witnesses  he  expected  to  use  until 
their  arrival."  It  is  true  courts  must  always 
allow  persons  accused  time  to  prepare  for 
trial,  for  there  could  be  hardly  any  greater 
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Injustioe  and  oppression  tban  to  nuh  an  ac- 
cused person  into  his  trial  without  opportu- 
nity to  prepare  to  meet  the  accusation;  but 
the  defendant  in  this  case  had  from  the  24th 
Jannaiy  to  5th  February,  and  there  was  no 
showing  tliat  his  witnesses  were  absent,  or 
that  he  himself  had  any  reason  whatever  not 
to  be  present  and  ready,  except  an  unauthor- 
ized assumption  that  the  cause  would  not  be 
tried  at  the  ensuing  term  of  the  court  In- 
deed tliere  was  nott&ing  before  the  circuit 
judge,  igid  there  is  nothing  in  the  record 
brought  here,  to  show  the  existence  of  a  sin- 
gle witness  in  defendant's  favor  whom  he  de- 
sired to  have  present,  or  any  effort  made  to 
be  present  himself  at  the  trial,  even  after 
the  solicitor  had  given  express  notice  the 
case  would  be  pressed.  The  record  does  not 
disdose  ground  for  holding  there  was  an 
abuse  of  discretion  in  refusing  to  continue  the 
cause.  The  refusal  of  the  circuit  Judge  to 
postpone  the  trial  until  the  following  day  on 
account  of  the  fatigue  of  Mr.  Dogan  was  not 
unreasonable;  the  defendant  having  other 
able  counsel,  and  the  court  being  without 
other  work.  State  v.  Hunter  (S.  C.)  60  8.  E. 
241. 

It  Is  contended  further  the  court  had  no 
Jurisdiction  to  try  defendant  in  his  absence 
for  a  misdemeanor  punishable  only  by  im- 
prisonment. Whatever  may  be  the  rule  else- 
where, in  this  state  a  person  accused  of  any 
misdemeanor  may  be  tried  in  his  absence. 
Rule  35  of  the  circuit  court  provides:  "No 
person  shall  be  tried  on  an  indictment  unless 
personally  present,  except  for  misdemeanors.** 
State  V.  Meyers,  40  S.  C.  555,  18  S.  E.  892; 
State  V.  Lucker,  40  S.  C.  550,  18  S.  B.  797. 
This  rule  has  been  in  unquestioned  operation 
in  this  state  for  many  years,  appearing  as 
No.  69  of  the  rules  adopted  in  1837.  John 
F.  McCarthy,  one  of  the  persons  from  whom 
It  was  charged  the  defendant  received  the 
stolen  money,  testified  fully  as  to  the  details 
of  the  theft  and  the  defendant's  connection 
with  it.  On  the  floor  near  the  wrecked  safe 
from  which  the  money  was  taken  were  found 
two  pieces  of  Octagon  soap  wrapper,  a  bottle 
of  pickles,  a  pipe,  and  a  piece  of  fuse.  It  was 
proper  to  admit  evidence  of  these  articles* 
and  the  places  from  which  some  of  them  had 
been  procured,  because  it  tended  to  corrobo- 
rate the  evidence  of  the  witness  McCarthy 
as  to  the  details  of  the  crime,  and  the  delib- 
eration with  which  it  was  planned  and  car- 
ried out  There  was  no  substantial  ground 
for  asking  the  exclusion  of  the  testimony  of 
Gregory,  tlie  post  office  Inspector,  as  to  his 
oonyersation  with  Ral>en8.  The  inspector  tes- 
tified Rabens  denied  receiving  money  from 
James  Johnson,  one  of  the  men  charged  with 
this  theft,  but  said  he  had  received  $300  from 
William  Johnson  in  Baltimore  to  be  paid  to 
a  lawyer,  but  knew  nothing  of  the  employ- 
ment of  a  lawyer,  or  the  case  in  which  he 
was  retained,  and  paid  it  out  to  the  lawyer 
when  he  called  for  It.  This  testimony  was 
Vrrelevant  because  it  was  in  no  way  connect- 


ed with  the  charge  under  investigatlxHi,  but 
it  had  no  tendency  to  incriminate  tlie  defend- 
ant 

The  error  of  the  circuit  Judge  in  saying  to 
the  Jury  in  his  charge  It  was  for  them  to 
decide  whettier  the  defendant  had  been  de- 
nied the  constitutional  guaranty  of  a  speedy 
and  public  trial  before  an  impartial  Jury 
cannot  avail  the  defendant  The  circuit  Judge 
has  already  ruled  the  defendant  had  not 
been  deprived  of  this  guaranty,  and  it  was 
In  defendant's  favor  that  in  response  to  the 
complaint  on  this  point  made  by  counsel  in 
argument  he  allowed  the  Jury  to  reopen  and 
consider  the  correctness  of  his  ruling.  We 
have  endeavored  to  show  the  defendant's 
failure  to  attend  the  trial  and  have  his  de- 
fense ready  was  without  legal  excuse,  and  it 
was  not  error  for  the  circuit  Judge  so  to 
charge  the  Jury,  in  speaking  of  the  criticism 
made  in  argument,  that  counsel  had  not  had 
opportunity  to  prepare  the  defense,  and  that 
the  defendant  was  being  unfairly  tried  in  his 
absence. 

Exception  was  further  made  to  the  charge 
in  this  language:  '^Because  it  is  respectfully 
submitted  his  honor  erred  in  charging  the 
Jury  as  follows:  The  defendant  saw  proper 
to  put  up  no  evidence.  His  counsel  saw 
proper  not  to  offer  any  witnesses,  and  that 
is  not  your  fault  and  it  is  not  mine.  What 
might  be  made  out  of  that  is  for  the  Jury, 
though  that  cannot  be  taken  against  the  de- 
fendanf — ^the  error  being  that  his  honor 
thereby  commented  unfavorably  upon  the 
failure  of  the  defendant  to  testify  in  his  own 
behalf,  and  upon  his  failure  to  offer  any  wit- 
nesses in  his  behalf."  Under  this  instruction 
the  Jury  might  have  understood  they  were 
at  liberty  to  take  into  account  any  excuse 
urged  by  counsel  in  behalf  of  defendant  for 
his  lack  of  readiness  with  witnesses;  but 
there  can  scarcely  be  a  doubt  they  must  have 
understood  from  the  words  ''though  that  can- 
not be  taken  against  the  defendant,"  that  the 
failure  to  offer  testimony  was  not  to  be  taken 
against  the  defendant  in  the  decision  of  the 
issue  of  his  guilt  or  innocence. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  166) 
CRAWTORD  et  al.   v.   ATLANTIC   COAST 
LUMBER   CO. 

(Supreme  Court  of  South  Carolina.     Feb.  24, 
1908.) 

1.  Loos  Awn  LoooiNG  — Sau  of  Timbeb^ 

DxEnS— CONSTRUCnO  N— I NCONSISTENCT. 

A  deed  conveyed  to  the  grantee  "all  of  the 
pine  trees  alive  and  dead,  standing  or  fallen, 
measuring  nine  inches  in  diameter,  twent:|r  feet 
from  the  Dutt,  now  on  various  tracts  described," 
and  grantee  agreed  to  pay  **the  sum  of  75  cents 
an  acre  for  the  said  pine  timber  which  amounts, 
after  deduction  one- third  of  the  total  number  of 
acres  for  bays,  branches,  etc.,  to  the  sum  of 
$886.50."  Held,  that  the  first  part  of  the  deed 
was  to  be  regarded  as  conveying  the  property 
and  the  second  merely  as  a  mode  of  arriving  at 
tiie  consideration,  and  its  effect  was  to  convey 
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aU  the  pine  timber  od  the  land,  and  not  to  re- 
serve to  the  grantor  the  timber  in  the  bays  and 
branches. 
2.  Samb-"Now." 

The  word  "now,"  in  the  phrase  "now  being 
on  the  various  tracts,'*  implied  present  time,  and 
the  deed  conveyed  only  the  timber  of  the  speci- 
fied size  at  the  time  it  was  executed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4851-4853.] 

8.  Deeds  —  CJonstbuction  —  Intentiow   of 

Parties. 

The  intention  of  the  parties  should  govern 
in  the  construction  of  a  deed;  and  this  is  to 
be  gathered  from  a  consideration  of  the  whole 
instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §S  231,  232.1 
4.  Same— Inconsistent  Clauses. 

Where  two  clauses  in  a  deed  are  incompati- 
ble or  contradictory  so  that  one  must  fall, 
the  first  will  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16.  Deeds,  §§  267-273.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County ;  J.  C.  Klugh,  Judge. 

Action  by  S.  L.  Crtiwford  and  others 
against  the  Atlantic  Coast  Luniber  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Judgment  modified. 

See  57  S.  B.  670. 

Willcox  &  Wlllcox,  Le  Grand  O.  Walker, 
and  Henry  E.  Davis,  for  appellant  J.  O. 
Edwards,  Thos.  B.  Curtis,  and  W.  A.  Holman, 
for  respondents. 

POPE,  C.  J.  This  action  Is  for  the  purpose 
of  having  a  deed  to  an  Interest  in  real 
estate  construed.  The  defendant,  Atlantic 
Ooast  Lumber  Company,  claimed  through 
Webber  &  Davis,  a  firm  composed  of  Chas. 
W.  Webber  and  George  T.  Davis,  to  whom  P. 
C.  Crawford,  ancestor  of  the  plaintiffs  here- 
in, on  September  15,  1892,  made  a  deed  con- 
taining the  following  grant:  •The  said  party 
of  the  first  part,  P.  C.  Crawford,  for  and  in 
consideration  of  the  covenants,  promises,  and 
agreements  of  the  said  parties  of  the  second 
part  hereinafter  stated,  does  hereby  grant, 
bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  Webber  &  Davis,  copartners 
as  aforesaid,  their  heirs,  executors,  adminis- 
trators and  assigns,  all  of  the  pine  trees, 
alive  and  dead,  standing  or  fallen,  measuring 
nine  Inches  in  diameter,  twenty  feet  from 
the  butt,  now  being  on  the  various  tracts  of 
land  described  as  follows  [describing  them]." 
In  consideration  therefor  Webber  &  Davis 
covenanted,  among  other  things,  as  follows: 
"The  said  Charles  Webber  and  George  T. 
Davis,  copartners  as  aforesaid,  hereby  cov- 
enant, promise,  and  agree  to  and  with  the 
said  party  of  the  first  part,  P.  C.  Cravrford, 
in  consideration  of  the  within  agreement, 
to  pay  to  the  said  party  of  the  first  part,  P. 
C  Crawford,  his  executors,  administrators 
and  assigns,  the  sum  of  seventy-five  cents 
(76)  an  acre  for  the  said  pine  timber,  which 
amounts,  after  deduction  one-third  of  the 
total  number  of  acres  for  bays,  branches^ 
etCi,  to  the  sum  of  eight  hundred  and  eighty- 


six  dollars  and  fifty  cents  ($88650).**  Plain- 
tiffs contend  that  from  these  stipulations  It 
was  clearly  the  intention  of  the  parties  to 
the  deed  to  convey  only  the  pine  timber  on  the 
uplands,  while  that  in  the  bays  and  brandies 
remained  in  possession  of  the  grantor.  I>e- 
fendant  takes  the  position  that  all  of  the  pine 
timber  on  all  of  the  land  was  conveyed,  and 
that  the  provision  of  the  covenant  above  quot- 
ed was  intended  merely  as  a  mode  of  pay- 
ment His  honor  Judge  Klugh,  at  the  Sep- 
tember, 1907,  term  of  court  of  common  pleas 
for  Berkeley  county,  decided  in  favor  of 
plaintiff's  contention,  from  which  decision  de- 
fendant appealed  to  this  court 

It  is  elementary  that  where  it  Ifl  possible, 
without  violating  the  legal  rules  of  construc- 
tion or  the  clear  intention  of  the  parties, 
effect  should  be  given  to  every  part  of  an  In- 
strument Allen  V.  Brazier,  2  Bailey,  55; 
Anderson  v.  Holmes,  14  S.  C.  162;  Shaw  v. 
Robinson,  42  S.  C.  345,  20  S.  E.  161;  13 
Cyc.  604.  Equally  as  fundamental  Is  the 
principle  that  the  real  object  of  construction 
is  to  ascertain  the  intention  of  the  parties. 
McOown  V.  King,  23  S.  C.  235 ;  Brown  v.  Me- 
Call,  44  S.  C.  511,  22  S.  E.  823.  This  int«i- 
tlon,  howjBver,  must  be  gathered  from  a  read- 
ing of  the  whole  Instrument  and  a  considera- 
tion of  it  In  the  light  of  certain  well-recog- 
nized rules  of  construction.  Now,  effect  and 
validity  can  be  given  to  each  of  the  above 
quoted  sections  only  when  we  regard  the 
first  as  conveying  the  property,  and  the  sec- 
ond merely  as  a  mode  for  arriving  at  the 
amount  of  consideration  to  be  paid  therefor. 
Prima  facie,  then,  such  was  the  intention  of 
the  parties.  Such  a  construction  is  not  by 
any  means  unusual  or  arbitrary.  Not  in- 
frequently it  is  found  expedient  to  incorpo- 
rate such  provisions  in  a  deed  or  other  in- 
strament  without  the  least  intention  of  vary- 
ing the  terms  of  the  grant  Especially  in 
conveyances  of  the  nature  of  the  one  here  un- 
der consideration  are  such  provisions  usefuL 
Sometimes  from  the  scarcity  of  timber  on 
certain  land,  sometimes  from  other  rea- 
sons, the  grantor  and  grantee  recognize  the 
fact  that  it  would  not  be  equitable  to  make 
the  entire  acreage  contained  in  the  tract 
upon  wli)ch  the  timber  is  situated  the  basis 
of  transfer.  Acreage,  however,  is  usually 
the  basis  for  arriving  at  the  amount  of  com- 
pensation. Therefore  a  compromise  is  usual- 
ly made  as  to  the  number  of  acres  of  actual 
timber  to  be  conveyed,  which  number  is  then 
used  in  computing  the  consideration.  This 
we  hold  was  the  nature  of  the  transaction 
here  in  question.  But  even  were  such  not 
the  case,  the  provision  contained  in  the  cov- 
enant could  not  affect  the  unqualified  lan- 
guage of  the  grant  The  authorities  are  unan- 
imous that  where  two  clauses  in  a  deed  are 
incompatible  or  contradictory,  so  that  one 
or  the  other  must  fall,  the  first  will  be  sus- 
tained and  the  latter  rejected.  Jordan  v. 
Neece,  S6S.a295»15&BL202,81Am.8t 
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Rep.  869;  Wilson  v.  Watklns,  48  S.  C.  341, 
26  S.  E.  663;  Pynchon  v.  Stearns,  11  Mete 
(Mass.)  312,  45  Am.  Dec.  210;  Green  Bay, 
etc.,  Co.  V.  Hewett,  55  Wis.  96,  12  N.  W.  382, 
42  Am.  Rep.  701;  Maker  ▼.  Lazell,  83  Me. 
562,  22  Atl.  474,  23  Am.  St.  Rep.  796;  13 
Cyc  619,  and  authorities.  Sncb  being  the 
law,  our  only  conclusion  can  be  that  the  deed 
conyeys  all  of  the  timber  on  both  the  uplands 
and  the  lowlands. 

Appellant's  next  contention  Is  that  the 
circuit  Judge  erred  in  holding  that  only  the 
timber  of  the  specified  size  at  the  time  the 
deed  was  made  between  the  parties  was  con- 
veyed. The  language  of  the  instrument  is 
'*all  of  the  pine  trees  [specifying  size,  etc.] 
now  being  on  the  various  tracts  of  land  de- 
scribed as  follows  [describing  same]."  "Now" 
implies  present  time,  in  this  case  the  time  of 
the  making  of  the  deed.  Therefore,  if  the 
parties  to  the  transaction  intended  their 
language  to  have  the  usual  significance, 
which  we  may  well  suppose  they  did,  only  the 
timber  of  the  specified  size  at  the  time  of 
the  conveyance  was  transferred*  This  in- 
tention is  emphasized  by  the  fact  that  the 
grantor  retained  the  right  to  use  the  timber 
under  the  specified  dimensions  for  his  own 
private  purposes.  In  most  deeds  of  this 
nature,  especially  In  those  where  it  is  the 
intention  of  the  parties  that  all  the  timber 
which  during  the  period  for  removal  attains 
the  specified  dimensions  shall  be  conveyed, 
such  phrases  as  '*at  the  time  of  cutting^  or 
"at  the  time  of  severance"  appear.  Golds- 
boro  Lumber  Go.  v.  Hines  et  al.,  126  N.  O. 
254,  35  S.  B.  458;  Herring  v.  Hardison,  126 
N.  C  75,  35  S.  E.  184;  Hardison  v.  Lumber 
Co.,  136  N.  C.  173,  48  S.  B.  588;  Ayer,  etc, 
Co.  V.  Davenport,  82  S.  W.  177,  26  Ky.  Law 
Rep.  115.  Deeds  containing  the  language  of 
the  one  here  being  considered  are  given  the 
construction  we  have  placed  upon  it  War- 
ren V.  Short,  119  N.  O.  39,  25  S.  B.  704.  The 
argument  that  such  a  construction  is  unrea- 
sonable and  would  lead  to  much  inconven- 
ience cannot  avail  the  appellant  The  parties 
saw  fit  to  make  their  contract,  and  they  can- 
not now  be  heard  to  complain  that  it  is  not 
a  proper  one.  This  court  is  without  power  to 
make  a  new  one. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  modified  in 
the  manner  herein  indicated. 


C79  S.  C.  IBO) 

COFPBY  &  RIGHT  v.  ATLANTIC  COAST 
LINE  R  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  22, 
1908.) 

Carriers  —  Freight  —  Failure  to  Adjust 
Loss  —  Penalty  —  Constitutionality  of 
Statute. 

Act  1903  (24  St  at  Large,  p.  81),  providing 
a  penalty  to  be  paid  the  consignee  by  a  carrier 
for  failure  to  adjust  and  pay  within  a  certain 
time  a  claim  for  loss  of  freight  while  in  its  poe- 


session,  iM  constitutionaL 


Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  George  E.  Prince, 
Judge. 

Action  by  Coffey  &  Rlgby  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

J.  T.  Barron  and  Purdy  &  O'Bryan,  for  ai>- 
pellant    Davis  &  Weinberg,  for  respondents. 

WOODS,  J.  The  plaintiff  recovered  judg- 
ment in  the  court  of  common  pleas  for  Clar- 
endon county  for  $231.64,  the  value  of  one 
mule  short  in  a  carload  of  live  stock  shipped 
from  St  Louis,  Mo.,  to  the  plaintiff  at  Man- 
ning, S.  C,  interest  thereon,  and  the  statu- 
tory penalty  of  $50.  The  defendant  appeals 
solely  on  the  ground  that  the  penalty  statute 
of  1903  (24  St  at  Large,  p.  81)  is  unconstitu- 
tional. The  question  has  been  settled  by  the 
case  of  Charles  v.  Railroad  Co.,  78  S.  C.  36, 
68  S.  E.  927. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  164) 

BLACK  V.  SOUTHERN  COTTON  OIL  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  24, 
1908.) 

Negligence  —  Evtdence  —  Dangebous  Pbek- 
iSES— Care  as  to  Licensees. 

Plaintiff,  with  a  mule  team,  went  to  defend- 
ant's premises  to  procure  cotton  seed  meal,  and, 
finding  the  regular  entrance  blocked  by  other 
wagons,  went  through  another  gate  leading  by 
the  ginnery.  The  steam  exhaust  pipe  of  the 
ginnerv  had  its  vent  about  20  feet  above  the 
ground,  and  projected  over  the  way  taken  by 
plaintiff.  Ever  smoe  the  install ment  of  the  pipe 
the  steam  as  It  escaped  at  intervals  made  a  con- 
siderable noise.  Plaintiff  was  aware  of  the  loca- 
tion of  the  pipe,  and  knew  that  his  mules  were 
frightened  on  account  of  the  venting  steam,  but 
expected  to  get  by  the  pipe  while  the  steam  was 
not  escaping.  Opposite  the  pipe  the  mules  be- 
came more  frightened  by  the  escaping  steam, 
and  ran  away,  whereby  plaintiff  was  injured. 
Held,  that  in  the  absence  of  anything  to  show 
that  the  machinery  was  defective  or  improperly 
located  or  negligently  operated,  or  that  defend- 
ant had  any  reasonable  ground  to  believe  that 
plaintiff  would  attempt  to  go  near  the  exhaust 
lipe,  the  latter's  injury  was  not  proximately 
ue  to  any  negligence  on  the  part  of  defendant. 


di 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  69-^.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  Geo.  W.  Gage,  Judge. 
Action  by  John  S.  Black  against  the  South- 
em  Cotton  Oil  Company.  From  a  judgment 
directing  a  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

Jas.  F.  Izlar,  for  appellant  Raysor  & 
Summers,  for  respondent. 

JONES,  J.  This  appeal  is  from  an  order 
of  nonsuit.  The  suit  was  for  personal  in- 
jury alleged  to  have  been  sustained  to  plain- 
tiff through  the  negligence  and  wantonness 
of  the  defendant 

The  evidence  tended  to  show  that  on  the 
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17th  day  of  January,  1906^  the  plaintiff  went 
on  the  premises  of  the  defendant  with  a 
wagon  drawn  by  two  mules  for  the  purpose 
of  procuring  cotton  seed  meal  from  the  de- 
fendant; that,  finding  the  regular  entrance 
to  the  seedhouse  blocked  by  numerous  other 
wagons  there  for  the  purpose  of  buying  cot- 
ton seed  meal  or  exchanging  cotton  seed 
therefor,  plaintiff  went  through  another  gate 
leading  by  the  ginnery,  the  steam  exhaust 
pipe  of  which  had  its  vent  some  20  feet 
abore  the  ground,  and  projected  toward  or  over 
the  way  of  the  ginnery.  The  steam  as  it  es- 
caped throng  the  exhaust  pipe  at  intervals 
made  a  considerable  noise,  such  as  had  been 
customary  since  the  installment  of  the  pipe. 
The  plaintiff  was  aware  of  the  location  of 
the  exhaust  pipe,  and  he  knew  his  mules 
were  frightened  on  account  of  the  venting 
steam,  but  nevertheless  went  by  way  of  the 
ginnery,  expecting  to  get  by  the  exhaust  pipe 
during  the  interval  when  the  steam  was  not 
escaping.  As  he  went  by,  the  mules  became 
more  frightened  by  reason  of  the  noise  of  the 
escaping  steam,  ran  away,  and  threw  plain- 
tiff out  and  injured  one  of  his  hands.  There 
was  no  evidence  that  the  machinery  was  de- 
fective or  improperly  located,  nor  that  it 
was  negligently  or  recklessly  operated,  nor 
that  defendant  had  any  reasonable  ground  to 
believe  that  plaintiff  would,  on  entering  the 
yard,  attempt  to  go  near  the  exhaust  pipe. 
We  agree  with  the  circuit  court  that  there 
was  no  evidence  whatever  that  any  negli- 
gence or  wantonness  of  defendant  proximate- 
ly caused  the  plaintiff's  injury. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(79  s.  c.  170 

8TATB  V.  STARS. 

(Sopreme  Court  of  South  Carolina.     FeK  25, 
190a) 

Criminai.  Law— Appxait— Decibioiis  Rbview- 

ABLB. 

An  appeal  from  an  order  ntinting  a  new 
trial  made  before  a  sentence  will  not  lie,  as  the 
sentence  is  the  final  judgment  essential  to  the 
maintenance  of  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SS  &96,  2587.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  George  Johnstone,  Spe- 
cial Judge. 

L.  F.  Byars  was  found  guilty  of  murder, 
and,  from  an  order  granting  a  new  trial  made 
before  sentence,  the  state  appeals.  Dismissed, 
and  remanded  for  new  trial. 


Geo.  Bell  Timmerman,  for  appellant    R.  EL 
Carwlle,  for  respondent 

POPE,  C.  J;    At  the  September  term  ot  tbe 
court  of  general  sessions  fbr  Richland   the 
defendant,  L.  F.  Byars,  was  put  iqwn   his 
trial  for  murder,  and  the  jury  found  blm 
guilty,  whereupon  the  defendant  made  a  mo- 
tion for  a  new  trial  upon  the  following  fiTe 
grounds:   *'(1)  Because  the  evidence  does  not 
support  the  verdict     (2)  Because  his  honor 
erred  as  a  matter  of  law  in  not. directing  tlie 
defendant  to  accompany  the  jury  In  viewing 
the  premises,  and  not  including  in  the  order 
that  the  defendant,  as  well  as  his  counsel, 
should  accompany  the  jury.    (3)  Became  him 
honor  erred  as  a  matter  of  law  in  not  ac- 
companying the  jury  to  the  scene  of  tlie  al- 
leged difficulty^  as  that  was  a  part  of  the 
trial.    (4)  Because  his  honor  erred  as  a  matter 
of  law  in  asking  in  the  presence  of  the  jury 
whether  or  not  th^  defendant's  counsel  ob- 
jected to  the  jury  examining  the  premises. 
(5)  It  is  respectfully  submitted  that  the  court 
erred  In  allowing  Sheriff  Coleman  and  Ll  CL 
Knox,  his  constable,  before  either  had  been 
sworn  as  witnesses  in  the  case,  to  go  with  the 
jury  to  the  alleged  place  of  the  homicide,  the 
defendant  being  absent  and  having  no  oppor- 
tunity to  cross-examine  the  said  Coleman  and 
Knox  as  to  their  statements  aa  to  the  lo- 
cality." 

His  honor  George  Johnstone,  special  Judge, 
in  sustaining  the  motion  for  a  new  trial  upon 
those  five  grounds  attaches  great  importance 
to  so  much  of  them  as  relates  to  the  absence 
of  the  court  and  the  defendant  while  the  Jury 
in  charge  of  the  sheriff  and  his  deputy  were 
carried  to  view  the  locus  in  quo  of  the  homi- 
cide. The  question  is  not  only  important  but 
very  interesting,  but  we  feel  ourselves  unable 
at  this  time  to  entertain  a  consideration  of  the 
questions  now  presented.  This  court  is  con- 
fined to  a  consideration  of  questions  presented 
after  a  final  judgment  has  been  rendered. 
This  is  no  new  question  to  this  court  for 
we  have  held  that  a  final  Judgment  is  essen- 
tial in  the  bearing  of  an  appeal.  The  prison- 
er has  never  been  sentenced.  The  sentence 
is  a  final  judgment  Our  cases  of  State  t. 
McKettrick,  13  S.  C.  439,  State  v.  Bnrbage,  51 
S.  C.  284,  28  S.  B.  937,  State  ▼.  Hughes,  96 
S.  a  540,  35  S.  Bw  214,  State  v.  Tinunons,  68 
S.  a  258,  47  S.  B.  140,  and  State  t.  Hill,  74 
S.  C.  415,  54  S.  B.  614,  so  hold. 

The  judgment  of  this  court  is  that  the  ap- 
peal be  dismissed  and  the  case  remanded  te 
tbe  drcnit  court  for  a  new  trtaL 
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JOHNSTON  V.  ENTERPRISE  MFG.  CO. 
(Supreme  Court  of  Georgia.    Feb.  22,  1906.) 

Masteb  and  Servant— Injitbt  to  Sebvant— 
Knowlbdok  of  Maotsb— Dutt  to  Wabzi 
Servant. 

The  declaration  did  not  set  forth  a  cause 
of  action.  Knowledge  on  the  part  of  the  master 
of  the  use  of  the  elevator  by  certain  employ^ 
for  ^'skinning  the  cat,**  which  was  no  part  of 
the  discharge  of  their  duty,  or  that  the  master 
wea  charged  with  notice  thereof,  was  essential 
to  raise  any  duty  on  bis  part  to  warn  an  em- 
pIoy4  or  to  provide  safeguards  against  the  re- 
sult of  such  use.  Applying  the  rule  that  plead- 
ings are  to  be  taken  most  strongly  against  the 
pleader,  there  was  no  sufficient  allegation  on 
this  subject  Nor  was  there  enough  to  show 
that,  without  this,  any  negligence  on  the  part 
of  the  master  was  the  proximate  cause  of  the 
Injury  to  the  plaintiff. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Richmond 
Coiinty;   H.  C.  Hammond,  Judge. 

Action  by  Hammond  Johnston,  by  his  next 
friend,  against  the  Bbterprlse  Manufactur- 
ing Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

This  was  an  action  for  personal  injuries. 
The  plalntllTs  petition  was  dismissed  on 
general  demurrer,  and  error  is  assigned  up- 
on the  judgment  of  the  court.  The  petition 
alleged  that  for  a  short  while  prior  to  Jan- 
nary  24,  1906,  petitioner  was  employed  by 
defendant  as  waiting  boy  in  the  poolroom, 
but  on  the  morning  of  said  date  he  was  di- 
rected by  the  "second  boss*'  to  take  charge 
of  the  elevator  in  defendant's  mill,  and  op- 
erate the  same,  in  connection  with  certain 
duties  which  he  was  required  to  perform; 
that  in  the  afternoon  of  the  same  day  peti- 
tioner, in  the  performance  of  his  duty,  start- 
ed with  the  elevator  up  to  the  third  floor, 
carrying  at  the  same  time  on  the  elevator 
two  men  and  a  boy,  employes  of  the  mill, 
who  were  going  to  their  respective  places 
of  work.  The  elevator  was  described  as  one 
with  no  guard  rails  or  protection,  except  the 
mere  framework  of  the  elevator  well,  "and 
men  and  boys -of  the  mill  acquire  the  habit 
of  catching  the  rod  at  the  top  of  the  elevator 
a:pd  'skinning  the  cat'  over  it  to  the  next 
landing,  and  springing  out  of  the  way  of 
the  elevator  before  it  can  catch  up."  At 
this  time  tbe  two  men  sprang  out  in  the 
manner  indicated,  and  the  boy,  in  attempt-. 
ing  to  do  the  same  thing,  swung  his  body 
against  petitioner,  who  was  at  the  time  en- 
gaged in  running  the  elevator  and  In  the 
performance  of  bis  duty,  thereby  causing 
petitioner  to  lose  his  footing  and  slip  far 
enough  for  his  right  foot  to  be  caught  be- 
tween the  unprotected  elevator  and  tbe 
frame  of  the  elevator  well,  cutting  his  foot 
entirely  off  at  the  instep.  It  was  alleged  that 
petitioner  was  a  small  boy,  10  years  of  age, 
and  inexperienced,  and  did  not  know,  and  by 
reascmable  care  and  diligence  could  not  have 
known,  of  the  danger  Incident  to  the  run- 
ning of  the  elevator  in  its  unprotected  con- 
dition; nor  did  he  know,  nor  could  he  by  the 
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exercise  of  reasonable  care  have  known,  that 
the  elevator  was  unsafe,  or  that  it  bad  no 
proper  guards  or  rails  to  prevent  accidents. 
It  was  alleged  that  petitioner  was  in  the 
exercise  of  his  employment,  and  in  no  wise 
at  fault  or  negligent  at  the  time;  but  that 
the  Injury  was  the  result  of  failure  and  neg- 
ligence on  the  part  of  the  defendant,  first,  in 
placing  petitioner,  a  boy  of  tender  years  and 
inexperience,  at  a  dangerous  and  hazardous 
line  of  work;  second.  In  not  warning  peti- 
tioner of  the  danger  incident  to  the  running 
of  said  elevator;  third,  in  requiring  petition- 
er to  operate  an  elevator  not  suited  to  the 
use  for  which  it  was  intended,  and  with  no 
proper  guards  or  cage  around  it  for  the  pro- 
tection of  passengers,  as  is  the  case  with 
all  properly  equipped  elevators;  fourth,  "in 
allowlnjg  their  employes  to  use  the  elevator 
in  the  manner  as  alleged  to  the  extent  of  its 
becoming  a  custom,  and  without  placing  any 
restrictions  against  such  use,  or  arranging 
the  elevator  so  that  it  could  not  be  done." 
It  was  alleged  that  the  defendant  had  "full 
knowledge  of  all  of  such  deficiencies,  and 
was  grossly  negligent  in  not  correcting  the 
evils  colnplained  of,'  and  of  not  warning  pe- 
titioner of  the  danger,  and  of  placing  peti- 
tioner in  a  dangerous  and  hazardous  employ- 
ment, and  which,  by  reason  of  his  youth,  de- 
fendant knew,  or  by  the  exercise  of  reason- 
able care  should  have  known,  he  was  not 
qualified  to  do."  The  petition  was  after- 
wards amended  by  ^ddlng,  in  substance,  that 
the  elevator  which  the  plaintiff  operated  un- 
der the  direction  of  defendant,  and  upon 
which  he  was  injured,  was  very  large  and 
heavy,  about  eight  by  six  feet,  and  was  used 
as  a  fteight  and  passenger  elevator;  that 
said  elevator  ran  within  two  inches  of  the 
southwestern  wall  of  the  factory  of  defend- 
ant; that  the  elevator  ran  from  the  first  in- 
to  the  third  story  of  defendant's  factory; 
that  boles  about  the  size  of  said  elevator 
were  cut  through  the  flooring  of  the  factory 
near  the  wall,  so  that  the  elevatoif  could  pass 
from  one  story  to  the  other  with  passengers 
and  freight;  that  the  flooring  of  the  third 
story,  through  which  one  of  said  elevator 
holes  is  cut,  is  about  16  inches  thick;  that 
the  flooring  of  the  elevator  which  travels 
through  said  holes  is  about  four  inches  thick; 
that  the  elevator  runs  perpendicularly  to  the 
flooring  of  said  factory,  through  which  said 
holes  are  cut;  that  the  flooring  of  said  ele- 
vator runs  within  about  one  inch  of  the 
flooring  of  the  third  story  of  the  factory, 
when  they  are  parallel  with  each  other; 
that,  when  the  plaintiff  was  injured,  the  ele- 
vator was  going  up,  and  the  flooring  of  the 
elevator  had  gotten  within  about  six  or  eight 
inches  of  the  third  story  when  the  plaintiff's 
foot  was  knocked  between  the  flooring  of 
the  elevator  and  the  flooring  of  the  third 
story,  as  the  result  of  which  his  foot  was 
mashed  off;  that  the  elevator  was  negligent- 
ly constructed  by  the  defendant,  in  that  no 
guard  was  placed  on  the  side  of  said  eleva- 
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tor,  which'  ran  so  doselj  to  said  flooring  as 
aforesaid;  that  it  was  n^ligently  maintain- 
ed by  defendant  in  not  keeping  a  sufficient 
guard  on  the  side  of  said  elevator,  which 
ran  In  such  close  proximity  to  said  flooring 
hereinbefore  described;  that  flve  or  six 
montlis  prior  to  the  time  of  said  injury  the 
elevator  was  repaired  by  the  defendant,  and 
at  the  time  said  repairing  was  done  there 
was  a  sheet-iron  guard,  three  or  four  Inches 
high,  on  the  side  of  tlie  elevator  where  peti- 
tioner was  afterwards  injured;  that,  when 
said  repairing  was  flnished  by  defendant, 
the  guard  was  left  off;  that  with  said  guard 
on  said  elevator,  as  It  was  prior  to  the  time 
it  was  repaired,  the  elevator  was  compara- 
tively safe,  but  with  the  guard  left  off  the 
elevator  was  unsafe;  that  defendant  was 
negligent  in  leaving  off  said  guard;  that  de- 
fendant knew  of  the  unsafe  condition  of  the 
elevator,  or  by  the  exercise  of  ordinary  care 
and  diligence  could  have  known  thereof; 
that  plaintiff  did  not  know  of  the  unsafe 
condition,  and  had  not  equal  means  with  the 
defendant  of  knowing  such  fact,  and  by  the 
exercise  of  ordinary  care  and  diligence  could 
not  have  known  thereof;  and  that  in  all 
matters  herein  set  forth  the  plaintiff  was  in 
the  exercise  of  ordinary  care  and  diligence. 
A.  L.  Franklin  and  B.  B.  McCowen,  for 
plaintiff  in  error.  Jos.  B.  &  Bryan .  Gum- 
ming, for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDBN,  J.,  who 
did  not  preside. 


aSO  Oa.  151) 

CENTER  V.  McKINEY. 

(Supreme  Court  of  Georgia.    Feb.  22,  1906.) 

Writ  of  Erbob— Rxoeptions— Rbvitw. 

Numerous  exceptions  of  law  and  fact  wer^ 
filed  to  the  auditor's  report  Some  of  them  are 
referred  to  by  crrouping  them  together  in  the 
brief  of  counsel  for  plaintiff  in  error.  This  court 
has  carefully  considered  all  those  insisted  upon 
in  the  briefs,  and  the  grounds  of  exception  taken 
to  the  judge's  rulings ;  and  no  error  appears  In 
them  which  requires  a  reversaL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fannin  County ; 
Geo.  F.  Gober,  Judge. 

Action  between  W.  T.  Center  and  J.  M. 
McKlney.  From  the  Judgment,  Center  brings 
error.    Affirmed. 

R.  R.  Arnold,  O.  R.  Du  Free,  and  Thomas 
A,  Brown,  for  plaintiff  In  error.  J.  Z.  Fos- 
ter, A.  S.  J.  Hall,  and  W;  S.  Butt,  for  defend- 
ant in  error. 

LUMPKIN,  J.  Several  controversies  be- 
tween former  partners,  Center  and  McKIney, 
were  referred  to  an  auditor.  To  his  report 
numerous  excepticms  both  of  law  and  fact 
were  filed.  The  exceptions  of  law  were  over- 
ruled, and  the  exceptions  of  fact  were  dis- 
approved, and  a  decree  was  enter^  in  ac- 


cordance with  the  report    To  this  Center  ex- 
cepted.   It  would  be  profitless  to  take   np 
each  of  the  exceptions  and  deal  with  it  sep- 
arately.   It  would  Involve  a  protracted  dis- 
cussion of  details,  and  the  application  of  the 
peculiar  facts  of   the   case  to  the   aeveral 
points  made.    One  contention  urged  In   the 
briefs  is  tliat  the  case  was  one  at  common 
law,  and  not  of  an  equitable  nature,  and  that 
the  exceptions  of  fact  should  have  be^i  re- 
ferred to  a  jury.    The  question  is  not  dis- 
tinctly raised  by  the  assignment  of  error  in 
the  bill  of  exceptions.    It  is  there  asserted 
that  *the  presiding  judge  should  hare  sns- 
tained  each  and  every  one  of  the  sev^al  ex- 
ceptions of  law  and  fact  hereinbefore  refer- 
red to,  to  wit,  he  should  have  sustained  each 
and  every  one  of  the  seven  exceptions  of  law 
filed  June  80,  1905,  referring  to  the  first  re- 
port, and  should  have  sustained  and  approv- 
ed each  and  every  one  of  the  eight  exceptions 
of  fact  filed  June  80,  1906,  referring  to  the 
said  first  report,  and  likewise  he  should  have 
sustained  each  and  every  one  of  the  four  ex- 
ceptions of  law  filed  to  the  supplemental  or 
amended  report  of  September  15,  1905,  and 
should   have  sustained  and   approved  each 
and  every  one  of  the  five  exceptions  of  fact 
to  said  supplemental  report  filed  as  afore^ 
said,  all  of  which  exceptions  of  law  and  fact 
were  filed  to  said  supplemental  report  by  the 
said  W.  T.  Center  on  the  2d  day  of  October. 
1905,  and  the  plaintiff  In  error  further  speci- 
fies as  error  that  the  said  Judge  should  not 
have  rendered  judgment  in  favor  of  said  de- 
fendant, McKlney,  for  the  said  sum  of  fl,- 
867.96  or  for  any  other  sum,  but,  on  the  con- 
trary, should  not  have  disapproved  said  sev- 
eral exceptlbns  of  fact,  and  should  not  have 
overruled  the  said  several  exceptions  of  law, 
and  should  have  rendered  judgment  for  the 
plaintiff  as  prayed  for  in  his  pleadings  which 
were  of  record  in  said  case." 

It  will  be  seen  from  this  quotation  that  no 
error  is  assigned  on  the  ground  that  the  case 
was  one  at  common  law,  or  that  it  was  not 
proper  for  the  court  to  approve  or  disaiH>rove 
the  exceptions  of  fact  as  in  an  equitable  ac- 
tion. On  the  contrary,  the  exception  is  that 
the  judge  should  not  have  overruled  the  ex- 
ceptions of  law  and  should  not  have  disap- 
proved the  exceptions  of  fact,  but  should 
have  approved  them,  and  should  have  ren- 
dered judgment  for  the  plaintiff.  If  the  er- 
rors assigned  were  that  the  Judge  could 
not  deal  with  the  questions  of  fact,  but 
should  have  sent  them  to  a  jury,  he  could  no 
more  have  rendered  judgment  for  the  plain- 
tiff than  for  the  defendant  Nor  at  common 
law  would  the  procedure  of  approving  or 
disapproving  exceptions  of  fact  apply.  This 
Illustrates  the  statement  above,  that  an  elab- 
orate discussion  of  each  of  the  rulings  would 
not  be  beneficial.  Indeed,  the  brief  of  coun- 
sel for  plaintiff  in  error  does  not  enter  into 
a  specific  discussion  of  each  exception,  but 
presents  only  a  few  general  points  of  discus- 
sion.   Upon  an  examination  of  the  record  we 
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haTe   dlBcorered  no  reason  whidi  would  re> 
qnlre  a  rerersal. 

Judgment  affirmed.    All  the  Justices  omi- 
car,   maux^t  HOIJ>EN,  J.,  who  did  not  pr»- 
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DRAWDT  T.  HESTEIBS. 
(Supreme  Conrt  of  Georgia.     Feb.  22,  190&) 

1.  Mabbiags— Admissibilitt  of  Evidbnob— 
Reptjtatiow. 

Eridence  of  genera]  repute  in  the  neighbor- 
hood is  admissible  on  the  trial  of  a  suit  involr- 
Ing  the  issue  of  marriage  yel  non. 

[BM.  Note.— For  cases  in  point,  see  Gent.  DICi 
yJL  9i,  Marriage,  I  78.] 

2.  B^riDENCE— DsCLABATIOIfS— HSABSAT. 

Declarations  of  a  person  since  deceased, 
wholly  in  favor  of  the  Interest  of  the  declarant, 
and  which  are  not  a  part  of  the  res  gestie,  are 
mere  hearsay,  and  not  admissible  in  evidence. 

(BSd.  Note.— For  cases  in  point,  see  Gent.  Die. 
ToL  20,  Evidence,  Sfi  1068-1104.] 

3»  Mabriagb— ADinssi^iLiTT  or  Evidbivcv— 
Conduct  or  Pabtibs. 

When  the  fact  of  marriage  is  in  issue, 
whether  a  consensual  or  a  ceremonial  marriage, 
the  subsequent  conduct  of  the  man  and  woman 
said  to  have  been  the  parties  to  it  is  receivable 
in  evidence  as  a  drc^mstanoe  bearing  apon  the 
issue.  Where  equivocal  conduct,  such  as  co- 
habitation, is  relied  npon  as  a  circamstance  ma* 
terial  to  the  issue,  declarations  of  one  of  the 
parties,  since  deceaiMd,  made  pending  the  period 
of  cohabitation,  disamrmlng  the  marriage,  are 
admissible,  under  the  principle  of  res  gestae,  for 
the  purpose  of  showmg  the  character  of  the 
cohabitation. 

SE3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
L  &4,  Marriage,  H  70-7&] 

4-6w   SaMB  ~  PBBSUMFTIOns    AND    BUBDBR    OB 
PBOOr. 

If  cohabitation  between  a  man  and  a  wo- 
man is  shown  to  have  been  illicit  in  its  incep- 
tion^  in  the  absence  of  proof  to  the  contrary,  the 
illicit  relation  will  be  presumed  to  have  contin- 
ued throughout  the  period  of  cohabitation. 
Such  presumption  may  be  overcome  by  direct  or 
drcnmstantial  evidence  affirmatively  showing 
that,  pending  the  illicit  relation,  the  parties  en- 
tered Into  an  agreement  to  become  husband  and 
wifcL  and  thereafter  continued  the  cohabitation 
in  tne  new  relation.  The  burden  of  proof  is 
apon  the  party  asserting  the  agreement 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vod.  34,  Marriage.  §§  58-69.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Berrien  Goim- 
ty;    W.  N.  Spence,  Judge. 

Action  between  J.  A.  Drawdy,  administra- 
tor, and  Allen  Hesters,  guardian.  From  the 
judgment;  the  administrator  brings  error. 
Reyersed. 

Alexander  &  Gary  and  Fulwood  ft  Murray, 
for  plaintiff  In  error.  Crawford  &  Walker, 
L.  EL  Lastinger,  and  Rule  &  Knight,  for  de- 
fendant in  error. 

AITKINSON,  J.  1.  There  was  evidence 
that  Lewis  K.  Drawdy  and  Jane  Drawdy 
for  a  number  of  years  had  lived  in  the  same 
house,  and  that  two  children,  Lizzie  and  Dan- 
iel, were  bom  to  them;  the  former  before 
the  period  of  cohabitation  commenced  and 
the  latter  afterwards.    In  an  effort  to  prove 


that  the  marriage  rdatlon  existed  between 
the  two,  the  plaintiff  introduced  witnesses 
who  testified,  in  effect,  that  it  was  the  gen- 
eral repute  In  the  neighborhood  where  the 
parties  resided  that  Lewis  K.  Drawdy  and 
Jane  Drawdy  were  husband  and  wife.  This 
testimony  was  objected  to  on  the  ground  that 
it  was  hearsay,  opinion  evidence,  and  incom- 
petent to  prove  marriage.  The  objection  was 
overruled,  and  exception  taken  to  this  ruling 
in  the  motion  for  new  trial.  It  lis  contended 
by  counsel  for  the  plaintiff  in  error  that  this 
evidence  was  inadmissible  under  Glv.  Oode 
1895,  I  6177,  which  provides,  •'Pedigree,  In- 
cluding descent,  relationship,  birth,  marriage 
and  death  may  be  proved  by  declarations  of 
deceased  persons  related  by  blood  or  marriage, 
or  by  general  repute  In  the  family,"  etc., 
and  under  the  decisions  of  Lamar  v.  Allen, 
106  Ga.  158,  33  S.  E.  958,  holding  that  "re- 
lationshlp  cannot  be  proved  by  general  re- 
pute In  the  community,"  and  Green  v.  Al- 
mand.  111  Ga.  736,  86  S.  B.  957,  ruling  in 
effect  that  the  sayings  of  a  deceased  relative 
are  not  competent  evidence  on  the  question 
of  pedigree,  unless  the  relationship  itself  is 
established  by  other  evidence,  and  Ma  lone  v. 
Adams,  113  Ga.  791,  39  S.  E.  507,  84  Am.  St. 
Rep.  259,  ruling  that  on  an  issue  of  devisavit 
vel  non  the  caveatrlx  may  prove  her  relation- 
ship to  the  decedent  by  his  declarations  to 
that  effect  It  is  contended  that  these  au- 
thorities confine  evidence  of  repute,  on  an  is- 
sue of  marriage  vel  non,  to  repute  in  the 
family  concerned,  and  do  not  permit  proof  of 
general  repute  In  the  community.  This  con- 
tention is  not  well  founded.  The  rulings  In 
the  cases  cited  deal  directly  with  matters  of 
pedigree,  other  than  marriage,  such  as  ''re- 
lationship," etc.,  and  are  simply  In  accord 
with  the  generally  recognized  rule  that.  In 
questions  of  that  character,  testimony  or 
declarations  of  those  persons  only  who  are 
or  were  related  by  blood  or  marriage  to  the 
person  whose  pedigree  Is  In  question  are  ad- 
missible. 1  Bish.  Mar.,  Dlv.  ft  Sep.  §§  1160, 
1161:    1  Gr.  Ev.  a6th  Ed.)  $  114,  c  [103]; 

2  Andrews'  Am.  L.  (2d  Ed.)  p.  1665;  15  Am. 
ft  Eng.  Enc.  L.  (2d  Ed.)  315;  22  Am.  ft  Eng. 
Bnc.   L.   (2d   Ed.)   642,  ^0;    16  Gyc.   1211: 

3  Wlgmore  on  Evidence,  §  2083. 

The  manner  of  proving  marriage,  on  an  * 
Issue  of  marriage  vel  non,  forms  an  excep- 
tion to  the  general  rule.  The  fact  of  mar- 
riage Is  a  matter  of  public  Interest,  and  gen- 
eral repute  In  the  community  is. admissible 
xxpon  such  an  issue.  In  Hubback's  BIv.  of  Sue. 
244  (48  Law  Lib.  182),  it  is  said:  "Reputa- 
tlon  of  marriage,  unlike  that  of  other  matters 
of  pedigree,  may  proceed  from  persons  who 
are  not  members  of  the  family.  The  reason 
of  the  distinction  is  to  be  found  In  the  public 
Interest  which  is  taken  In  the  question  of  the 
existence  of  a  marriage  between  two  parties ; 
the  propriety  of  visiting  or  otherwise  treat- 
ing them  in  society  as  husband  and  wife,  tbe 
liability  of  the  man  for  the  debts  of  the  wo- 
man, the  power  of  the  latter  to  act  suo  lure, 
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and  their  competency  to  enter  Into  new  mat- 
rimonial engagements,  being  matters  which 
interest,  not  their  relations  alone,  bnt  every 
one  who,  by  coming  In  contact  with  them, 
may  have  occasion  to  regulate  his  conduct 
accordingly  as  he  understands  them  to  be 
married  or  not"  In  the  case  of  Clark  ▼.  Cas- 
sidy,  62  6a.  410,  Jackson,  J.,  speaking  for 
^the  court,  said:  "The  burden,  |n  our  judg- 
ment, was  upon  Clark  to  show  his  marriage 
to  the  intestate,  as  his  claim  to  the  goods 
rested  entirely  upon  that  allegation  being 
true.  •  •*  •  He  claimed  title  from  the  intes- 
tate by  virtue  of  being  her  husband  and  heir, 
and  that  she  owed  no  debts;  and  his  is  the 
burden  to  show  that  title  by  producing  proof 
of  the  marriage.  This  may  be  done  by  rec- 
ord evidence,  or  by  witnesses  who  saw  the 
ceremony  performed,  or  heard  the  contract 
of  marriage  solemnized,  or  by  such  circum- 
stances as  the  act  of  living  together  as  man 
and  wife,  holding  themselves  out  to  the  world 
as  such,  and  repute  in  the  vicinity  and  among 
neighbors  and  visitors  that  they  are  such, 
and,  indeed,  all  such  facts  as  usually  accom- 
pany the  marriage  relation  and  indicate  the 
factum  of  marriage.  The  evidence  in  each  case 
is  for  the  Jury."  See,  also,  in  this  connection, 
Jenkins  v.  Jenkins,  83  Oa.  283,  9  S.  B.  541,  20 
Am.  St  Rep.  316 ;  1  Bish.  Mar.,  Div.  &  Sep. 
%i  932,  936,  1182;  1  Gr.  Bv.  (16th  £».)  S  114, 
c  [103];  1  Andrews'  Am.  L.  (2d  Ed.)  622, 
626,  627;  26  Cyc.  888;  8  Bnc.  Bv.  445,  446. 
For  reasons  obvious  from  what  has  been  said, 
Clark  V.  Cassidy,  62  Ga.  410,  is  not  In  con- 
flict with  Lamar  v.  Allen,  108  Ga.  162,  33 
S.  E.  968.  The  point  which  we  now. have 
under  consideration  relates  merely  to  the  ad- 
missibility of  evidence,  and  does  not  call  for 
a  ruling  with  regard  to  the  sufficiency  of  evi- 
dence to  prove  marriage.  Under  the  doctrine 
announced  in  the  case  of  Clark  v.  Cassidy 
and  Jenkins  v.  Jenkins,  supra,  and  other  au- 
thorities to  which  we  have  alluded,  the  tes- 
timony was  clearly  admissible. 

2.  It  appeared  that  Lewis  K.  Drawdy  had 
been  slain.  At  the  next  term  of  court  after 
the  homicide,  Jane  Drawdy  appeared  as  a 
witness  before  the  grand  Jury,  while  an  in- 
vestigation was  being  made  with  regard  to  the 
crime  involved  in  the  homicide.  After  ap- 
pearing before  the  grand  jury,  but  before  the 
trial  of  the  case  at  bar,  Jane  Drawdy  died. 
On  the  trial  of  the  case  at  bar  it  was  proposed 
to  prove  by  a  witness  that  when  Jane  Drawdy 
appeared  before  the  grand  Jury  she  stated  in 
effect  that  there  was  a  marriage  contract 
between  herself  and  Lewis  K.  Drawdy,  and 
tliat  In  pursuance  thereof  they  had  lived  to- 
gether. This  testimony  was  admitted  over 
objections  that  the  declaration  was  self-serv- 
ing and  inadmissible  to  prove  marriage ;  that 
they  were  self-serving  because  (a)  they  tend- 
ed to  create  an  estate  for  declarant  and  her 
children  (Lewis  K.  Drawdy  being  dead);  (b) 
that  the  declaration  might  have  been  induced 
to  prevent  a  criminal  prosecution  against  her- 
self for  the  offense  of  living  in  a  state  of  for- 


nication.   The  defendant  excepted.    We  think 
the  court  committed  error  m  admitting  tlus 
testimony.    The  declaration  was  made  after 
the  death  of  Lewis  K.  Drawdy,  and  conse- 
quently after  the  termination  of  any  relation 
which  might  have  existed  between  them.    Un- 
der these  conditions,  the  declarations  coald 
not,  under  any  view,  be  admitted  as  a  part 
of  the  res  gestae.     If  the  declarationB  were 
admissible    under   any   theory    whatever,    it 
would  be  under  the  rule  annoimced  in  (TiT. 
Code  1895,  I  5181,  which  provides:  '*The  dec 
laration  and  entries  of  a  person,  since  deceas- 
ed against  his  interest,  and  not  made  witb 
a  view  to  pending  litigation,  are  admissible 
in  any  case."    The  declarations  were  not  ad- 
missible under  this  theory,  for  the  reason 
that  they  were  In  the  interest  of  the  declar- 
ant, and  not  in  any  respect  against  her  in- 
terest    The  objections  to  the  testimony  in- 
dicated the  two  instances  in  which  the  effect 
of  the  declarations  would  be  in  the  Interest  of 
the  declarant;   that  i.s  to  say,  it  was  to  the 
interest  of  the  declarant  to  establish  the  mar- 
riage relation,  for  the  purpose,  first,  of  par- 
ticipating in  a  distribution  of  the  estate  of 
Lewis  K.  Drawdy,  and,  second,  for  the  pur- 
pose of  shielding  herself  against  any  possible 
prosecution  for  having  lived  in  a  state  of  for- 
nication.    Under  these  conditions,   the  dec^ 
larations  must  be  regarded  as  merely  hear- 
say, and  not  admissible  for  any  purpose.    The 
section  of  the  Code  to  which  allusion  has  be&x 
made  was  considered  and  applied  in  the  case 
of  Masse-Felton  Lumber  Co.  v.  Sirmans,  122 
Oa.  297,  50  S.  B.  92.    The  ruUng  In  that  case 
clearly  supports  the  doctrine  which  we  now 
announce,   namely,   that  the  declarations  of 
persons  since  deceased,  which  are  not  a  part 
of  the  res  gestae,  will  not  be  admitted,  if  the 
declarations  are  wholly  in  favor  of  the  inters 
est  of  the  declarant 

3.  The  defendant  offered  to  Introduce  the 
testimony  of  several  witnesses  to  the  effect 
that  Lewis  K.  Drawdy,  on  several  separate 
occasions  before  his  death  and  during  tlie  al- 
leged period  of  cohabitation  k)etween  Iiewis 
Drawdy  and  Jane  Drawdy,  had  declared  to 
them  that  he  was  not  married,  and  had  never 
married  the  said  Jane  Ivey  [Drawdy].  The 
defendant  also  offered  to  introduce  the  origi- 
nal record  made  by  the  census  enumerator  for 
the  district  in  which,  Lewis  Drawdy  and  Jane 
Drawdy  lived,  together  with  the  testimony  of 
the  census  enumerator  who  had  made  the  en- 
tries, for  the  purpose  of  showing  that  I^ewis 
Drawdy  stated  to  the  census  enumerator  that 
he  was  the  head  of  a  family  consisting  of  him- 
self and  his  mother,  and  that  he  bad  no 
children,  and  that  at  the  same  time  he  stated 
to  the  same  census  enumerator  that  Jane 
Ivey  was  the  head  of  a  family  consisting  of 
herself  and  her  two  children,  Daniel  and 
Mary  Ann  E.  Ivey,  ages  five  and  eight  years, 
and  that  these  parties  were  the  same  persons 
as  have  been  designated  in  ttils  record  aa 
Jane  Drawdy,  Daniel  Drawdy,  and  Elizabeth 
Drawdy.    This  evidence  waa  azeluded  upon 
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iiiotl<m  of  ooonatf  for  the  plaintlffB.  Among 
other  tbingB,  the  pfalntifFs  relied  upon  the  fact 
of  cohabitation  as  a  circumstance  to  prove 
the  marital  relation  between  Lewis  K.  Draw- 
dy  and  Jane  Drawdy.  The  proposed  evidence 
was  Intended  to  prevent  the  establishment  of 
any  sicb  premmiption.  **When  the  fact  of 
marriage  is  in  issue,  whether  a  consensual  or 
a  ceremonial  marriage,  the  subsequent  con* 
duct  of  the  man  and  the  woman  said  to  have 
been  parties  to  It  is  receivable  to  evidence  the 
marriage.**  1  Wig.  Bv.  S  268;  8  Wig.  Ev.  H 
2062,  2083.  Cohabitation  of  the  parties  Is, 
of  course,  their  conduct,  and  may  be  received 
as  a  circumstance.  But  the  fact  of  cobabita* 
tioQ  is  equivocal,  being  consistent  with  a  mere- 
tricious or  marital  relation.  Whether  the  cir- 
cumstances should  weigh  in  favor  of  the  mar- 
riage relation  or  against  it  is  op«i  to  ex- 
planation, and  would  depend  upon  the  manner 
and  Intent  of  the  parties  so  cohabiting. 
The  cha^cter  of  the  cohabitation,  therefore, 
becomes  material. 

This  leads  to  the  inquiry:  Will  the  dec- 
larations of  the  husband,  since  deceased,  made 
during  such  period  of  cohabitation,  disaf- 
firming the  marriage  relation,  be  received  in 
evidence  as  a  part  of  his  conduct,  and  in  ex- 
planation of  the  character  of  the  cohabita- 
tion? It  is  provided  in  Civ.  Code  1895,  I 
6176:  "When,  in  a  legal  investigation,  in- 
formation, conversations,  letters  and  replies, 
and  similar  evidence,  are  facts  to  explain  con- 
duct and  ascertain  motives,  they  are  admit- 
ted in  evidence,  not  as  hearsay,  but  as  origin- 
al evidence."  In  1  Gr.  Bv.  (16th  Ed.)  161,  it 
Is  said:  ''Where  a  person  enters  into  land  in 
order  to  take  advantage  of  a  forfeiture,  to 
foredose  a  mortgage,  to  defeat  a  disseisin, 
or  the  like,  or  changes  his  actual  residence 
or  domicile,  or  is  Upon  a  journey,  or  leaves 
his  home,  or  returns  thither,  or  remains 
abroad,  or  secretes  himself,  or,  in  fine,  does 
any  other  act  material  tovbe  understood,  his 
declarations,  made  at  the  time  of  the  trans- 
action and  expressive  of  its  character,  motive, 
or  object,  are  regarded  as  'verbal  acts,  in- 
dicating a  present  purpose  and  intention,'  and 
are  tberafore  admitted  in  proof  like  any  other 
material  facts."  The  suit  of  Dawson  v.  Cal- 
laway, 18  Qa.  673^  was  in  trover  for  the  re- 
covery of  a  slave.  John  Watts  and  Susannah 
Watts  were  brother  and  sister,  and  lived  to- 
gether. Objection  was  taken  to  testimony 
of  a  witness  that  "she  knows,  after  the  negro 
was  brought  home,  Susannah  Watts  claimed 
the  negro."  It  was  held  that  the  evidence 
was  properly  admitted;  the  court  saying: 
"Thus,  living  together,  prima  facie,  by  pre- 
sumption of  law,  they  were  In  the  joint  pos- 
session of  the  slave.  Any  declaration  of 
either,  made  while  they  were  so  living  to- 
gether, explanatory  of  the  possession,  would 
therefore  be  admissible  as  evidence  for  the 
one  who  made  it,  under  the  principle  of  res 
gestae."  The  case  of  Hansell  v.  Bryan,  19 
Ga.  167,  was  a  suit  in  trover  to  recover 
slaves.     The  plaintllf   in   the   court   below 


sought  to  establish  title  by  proof  of  a  parol 
gift.  In  support  of  his  claim,  testimony  was 
admitted  of  declarations  by  the  donor,  since 
deceased,  tending  to  support  the  theory  of 
a  gift  The  defendant  then  offered  in  evi- 
dence testimony  going  to  show  other  declara- 
tions of  the  donor  at  other  times,  which  were 
inconsistent  with  the  theory  of  a  gift  The 
testimony  offered  by  the  defendant  was  not 
admitted^  and  upon  review  in  the  Supreme 
Court  that  ruling  was  reversed,  upon  the 
theory  that  Inasmuch  as  the  declarations 
were  made  while  the  donor  continued  In  pos- 
session, they  were  explanatory  of  the  char- 
acter of  such  possession  and  admissible  as 
a  part  of  the  res  gestae.  Stames,  J.,  shak- 
ing for  the  court  among  other  things,  said: 
"it  is  true  that  this  continuing  possession  of 
the  father  may  not  be  inconsistent  with  the 
fact  of  a  complete  gift  from  him  to  his  son ; 
but  it  was  for  the  jury  to  decide  whether 
or  not  this  possession  of  the  father  was  a 
possession  for  the  son.  There  was  the  fact 
that  the  father  did  continue  in  possession, 
and  we  think  that,  under  the  circumstances, 
what  he  said  whilst  so  continuing  in  posses- 
sion should  have  been  submitted  to  the  jury." 

There  are  many  cases  where  It  has  been 
held  proper,  as  a  part  of  the  res  gestse,  to  ad- 
mit declarations  accompanied  by  actual  pos- 
session, tending  to  show  the  character  of 
possession,  where  the  declarations  were 
against  the  interest  of  the  declarant.  We 
have  preferred  to  elte  the  cases  of  Dawson 
V.  Callaway  and  Hansell  v,  Bryan,  supra,  be- 
cause the  declarations  In  those  cases  were 
In  favor  of  the  interest  of  the  declarant  and 
jin  that  respect  similar  to  the  declarations 
now  under  consideration.  See,  also,  other 
cases  where  declarations  in  the  interest  of 
the  dedaraint  were  admitted  as  a  part  of  the 
res  gestae,  as  follows:  Lovett  v.  State,  80  Ga. 
265,  4  S.  B.  912,  and  citations ;  Kerr  v.  State, 
106  Ga.  666^  31  S.  B.  789.  The  declarations 
which  were  excluded  in  the  case  at  bar  could 
not  be  said  to  be  against  the  interest  of  the 
declarant  If  there  was  anything  in  the  mind 
of  Lewis  K.  Drawdy  relative  to  his  own  in- 
terest at  the  time  of  making  the  declarations, 
they  would  appear  to  be  In  his  favor,  rather 
than  against  his  Interest  Independently  of 
everything  else,  the;^  might  be  self-serving^ 
and  not  admissible ;  but,  taken  in  connection 
with  the  equivocal  act  of  9ohabitation  exist- 
ing at  the  time  of  the  declarations,  they  were 
admissible,  under  the  theory  of  res  gestae,  as 
tending  to  indicate  the  character  of  the  co- 
habitation, and  should  have  been  admitted, 
not  for  the  purpose  of  proving  an  independ- 
ent fact  but  as  a  part  of  the  conduct  relied 
upon  to  characterize  the  cohabitation. 

4.  The  court  charged  the  jury:  "But  If 
you  should  find  from  the  testimony  submit- 
ted to  you,  from  all  the  facts  and  circum- 
stances proven  before  you,  from  these  facts 
and  circumstances,  that  the  preponderance  of 
testimony  shows  that  they  did  enter  into  a 
marriage  contract  by  each  consenting,  and 
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assumed  the  relation  of  man  and  wife,  and 
that  afterwards  they  lived  together  and  co- 
habited and  held  themselves  out  to  the  world, 
or  to  the  neighbors  or  neighborhood,  as  be- 
ing man  and  wife,  you  would  have  the  right 
to  Infer  from  these  facts  and  circumstances, 
if  you  believe  they  contracted  this  mar- 
riage In  that  way,  you  would  have  the  right 
to  infer  it;  and  If  you  find  that  to  be  true 
you  should  find  in  favor  of  the  plaintiffs." 
This  charge  Is  assigned  as  error,  because  it 
was  ''calculated  to  mislead  the  Jury  and 
cause  them  to  infer  and  find  a  marriage  con- 
tract from  rumor,  general  reputation,  or 
repute  in  the  community  or  neighborhood  in 
which  they  lived."  A  marriage  in  Groorgla 
may  now  be  contracted  as  at  common  law. 
Smith  V.  Smith,  84  6a.  440,  11  S.  E.  496, 
8  L.  R.  A.  362.  At  common  law  marriage 
between  persons  competent  to  enter  into 
the  relation  may  be  contracted  by  an  agree- 
ment between  the  man  and  woman  to  be- 
come husband  and  wife,  and  in  pursuance  of 
such  an  agreement  entering  into  a  state  of 
cohabitation.  1  Andrews'  Am.  L.  (2d  Bid.) 
§  482;  1  Blsh.  Mar.,  Div.  &  Sep.  fi  Z20;  As- 
kew V.  Dupree,  30  Ga.  173.  Marriage  may  be 
Inferred  from  proof  of  cohabitation,  and 
that  the  parties  held  themselves  out  to  the 
world  as  husband  and  wife,  and  such  proof 
may  be  made  by  general  repute  among  neigh- 
bors and  others  In  a  position  to  know  the 
facts.  In  1  Andrews'  Am.  L.  (2d  Ed.)  S 
486,  It  is  said:  "Where  the  only  proof  in 
the  case  is  of  continuous  cohabitation,  the 
presumption  Is  that  it  was  lawful.  Where 
to  this  proof  is  added  some  affirmative  proof 
of  holding  themselves  out  as  man  and  wife^ 
it  adds  so  much  to  the  force  of  the  presump- 
tion, and  length  of  time  strengthens  the  pro- 
bative force  of  the  presumption.  This  pre- 
sumption of  marriage  from  connubial  habit 
is  one  of  the  strongest  known  to  the  law,  and 
Is  to  be  repelled  only  by  clear  evidence.  Evi- 
dence of  repute — that  is,  the  reputation  of 
the  parties  among  their  acquaintances — as 
to  whether  they  are  man  and  wife  is  al- 
ways admissible,  and  such  proof  strengthens 
the  force  of  the  presumption  from  connubial 
habif*  The  chaise  complained  of  might 
have  been  more  specific;  but  It  was  not  er- 
roneous for  the  reasons  assigned. 

5.  The  court  further  charged  the  jury  as 
follows:  "I  charge  you,  gentlemen,  that  If 
you  believe  that  these  people  went  together, 
their  intercourse  started  in  violation  of  the 
law,  they  cohabited  unlawfully,  It  was  il- 
licit cohabitation,  then  before  you  would 
be  authorized  to  find  that  they  contracted 
common-law  marriage  afterwards,  you  must 
have  some  evidence.  It  is  incumbent  on  the 
plaintiffs  to  submit  some  facts  and  circum- 
stances from  which  you  could  reasonably 
infer  it  They  must  submit  to  you  a  pre- 
ponderance of  testlmouy  to  show  that  the 
illegal  relation  was  brought  to  an  end  by 
the  acts  and  consent  of  the  parties,  Lewis 
Brawdy  and  the  mother  of  these  children. 


You  look  to  the  evidence,  gentlemoi,  and  see 
whether  or  not  that  was  done.    The  plain- 
tiffs Insist  that  all  of  the  testimony  sbows 
that  Lewis  Drawdy  and  the  mother  of  these 
children  for  a  number  of  years  befrare  their 
death  made  up  their  minds  to  put  an  end  to 
their  unlawful  relations,  shortly  after   the 
birth  of  the  oldest  child  that  they  voluntarily 
took  a  trip  from  home,  and  that  it  was  un- 
derstood, a  matter  of  notorious  repute  in  the 
community,  that  they  went  off  for  the  pur- 
pose  of  getting   married,   contracting   mar- 
riage.   The  plaintiffs  insist  that  they  have 
shown  that  this  was  the  express  purpose  of 
Lewis  Drawdy  when  he  took  this  trip  off, 
and  that  there  is  no  proof  to  show  that  they 
went  for  any  other  purpose;   that  there  was 
no  necessity  for  them  to  go  off,  no  reason 
for  it,  other  than  to  get  married,  to  enter 
into  marriage  relations,  one  with  the  other; 
that,  having  gone,  one  day  when  they  came 
back   they   admitted  and  stated  to  friends 
and  neighbors  that  they  were  married,  and 
w^e  then   living  as  man  and  wife.     The 
plaintiffs  Insisted  that  that  relation  contin- 
ued for  a  number  of  years,  and  until  their 
death,  and  it  was  generally  understood  in 
the  community   that   they   were   man   and 
wife.     Tou  look  to  the  evidence,   and  see 
whether  or  no^  that  is  true.    See  if  you  ail 
are  satisfied  of  that  from  the  testimony." 
The    defendant    assigned    error    upon    the 
charge,  upon  the  ground  that  it  was  "cal- 
culated to  mislead  the  Jury  and  cause  them 
to  infer   and   find   a   verdict   for  plaintiffs 
upon    facts    and    circumstances    of    rumor, 
general  reputation,  or  repute  in  the  commu- 
nity in  which  the  parties  lived,  even  when 
property  rights  are  involved  and  when  the 
relations   of  these  parties   began   in   Illicit 
intercourse."    We  do  not  think  the  charge  is 
erroneous  for  the  reasons  assigned.    In  1  An- 
drews' Am.  L.   (2d  Ed.)   $   486,  It  is  said: 
"Where  the  inception  is  Illegal  or  illicit,  the 
ordinary    presumption    of    continuance    ap- 
plies until  there  is  a  change  in  the  circum- 
stances;   but  a  very  slight  change  will  be 
seized  hold  of  Id  order  to  presume  the  mar- 
riage."    In  Smith  V.  Smith,  84  Ga.-440.  11 
S.  B.  496,  8  L.  R.  A.  362,  one  of  the  parties 
was  incompetent  in  law  to  enter  into  a  ma^ 
rlage  contract,  and  it  was  held  that  the  mar- 
riage was  void  in  its  inception;    but,  inas- 
much  as  the  parties  continued  to  live  to- 
gether as  husband  and  wife  after  the  dis- 
ability was  removed,  the  marriage  l)ecame 
valid.    The  court  in  its  charge  In  effect  rec- 
ognized the  doctrine  that  cohabitation,  il- 
licit in  its  inception,  would  be  presumed  to 
continue  so;    and  In  order  to  overcome  the 
presumption  the  burden  was  upon  the  party 
asserting   the   validity   of  the   marriage  to 
show  affirmatively  that  the  illicit  relations 
had  been  terminated.    The  court  did  not  go 
far  enough,  but  should  have  charged  that 
the  burden  was  upon  the  party  asserting  the 
validity  of  the  marriage,  not  only  to  show 
that  the  illegal  relation  had  terminated,  bat 
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that  it  hvid,  terminated  by  the  parties  enter- 
ing into  an  aflSrmative  agreement  to  become 
man  and  wife.  This  feature  is  possibly  cov- 
ered by  other  portions  of  the  charge;  but  on 
another  trial  it  should  be  clearly  stated  that 
the  circumstances  should  be  such  as  to  show 
an  afflrmatiye  agreement,  not  only  to  discon- 
tinue the  illicit  cohabitation,  but  from  thence- 
forward to  become  man  and  wife. 

6.  The  court  declined  to  charge  according 
to  a  request  submitted  in  writing  by  de- 
fendant's counsel.  It  contained,  among  oth- 
er things:  "I  charge  you  that  marriage  aris- 
es and  exists  in  contract,  and  it  needs  to  be 
proved  as  other  civil  contracts,  when  prop- 
erty rights  are  involved  and  depended  up- 
on.**  The  use  of  the  words  "and  it  needs  to 
be  proved  as  other  civil  contracts'*  is  rather 
indefinite,  and  tends  to  minimize  the  value 
of  evidence  of  general  repute  and  the  ef- 
fect of  parties  holding  themselves  out  as 
husband  and  wife.  The  request  contained 
the  further  proposition  that:  •*If,  however, 
It  should  be  shown  that  such  relations  had 
their  origin  In  illicit  intercourse  no  such 
presumption  arises,  and  to  show  that  it  was 
not  continuous  requires  proof  of  actual  mar- 
riage." The  words  "proof  of  actual  mar- 
riage** were  Inapt  and  calculated  to  confuse 
the  Jury.  It  was  not  erroneous  to  refuse 
to  instruct  the  jury  as  requested,  as  the  re- 
quest contained  matters  which  were  object 
ttonable  for  the  reasons  indicated. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDBN,  J.,  who  did  not  pre- 
side. 

a30  6a.  264) 

HAITOABOOK  v.  ATIiANTIO  ft  B.  RT.  CO. 

(Supreme  CJourt  of  Georgia.     Feb.  28,  190a) 

1.  Bbbob—Rbview— Habmless  Ebbob. 

In  a  suit  for  damages  for  an  injury  alleged 
to  have  been  sustained  by  the  plaintiff  while  in 
the  service  of  a  railroad  company,  wliere  the 
undisputed  evidence  shows  that  the  relation  of 
master  and  servant  between  the  plaintiff  and 
the  railway  company  did  not  exist  at  the  time 
of  the  injury,  any  inaccuracy  in  abstract  state- 
ments of  law  pertaining  to  the  liability  of  a 
master  to  a  servant  is  not  ground  for  setting 
aside  a  verdict  rendered  in  favor  of  the  railway 
company. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  ffi  4035,  4036^  4220- 
4230.] 

2.  SAMB— IlfSTBUCfTIONS. 

Without  dealing  with  the  Questions  made 
by  the  pleadings,  the  evidence  did  not  present 
such  a  case  of  willful  or  intentional  injury  as 
required  the  presiding  judge  to  give  to  the  jurv 
a  charge  touching  liability  on  the  part  of  a  rail- 
road eompany  for  such  a  tort  to  a  mere  volun- 
teer; and  tne  pleadings  and  evidence  having 
raised  a  question  of  negligent  injury,  and  the 
court  having  fully  chargea  on  that  subject,  a 
new  trial  will  not  be  required,  after  a  verdict 
for  the  defendant,  on  the  ground  that  lie  did  not 
charge  on  the  theory  of  a  willful  tort. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §|  4220-4230.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Macon  Coun- 
ty;   Z.  A.  Llttlejohn,  Judge. 


Action  by  Noah  Haugabook  against  the 
Atlantic  ft  Birmingham  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

Greer  &  Felton,  for  plaintiff  in  error.  I. 
S.  Hopkins,  Rosser  &  Brandon,  Crum  & 
Jones,  J.  C.  Smith,  and  J.  W.  Du  Pre,  for  de- 
fendant In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDEN,  J., 
who  did  not  preside. 


(130  Oa,  146) 
CAPPS  V.  EDWARDS. 
(Supreme  Court  of  Georgia.    Feb.  22,  1908.) 

1.  DiSMISSAIr— INSUFTIOIENCT  OF  PLEADING. 

The  petition  set  out  a  cause  of  action  as 
against  a  general  demurrer,  and  the  court  did 
not  err  In  refusing  to  dismiss  the  same  on  oral 
motion  made  at  the  trial  term. 

[ESd.  Note.— For  cases  in  point,  see  CenL  Dig. 
vol.  17,  Dismissal  and  Nonsuit,  S  163.] 

2.  Saxjcs  —  Action  by  Selleb  —  Breach  of 
Contract. 

The  petition,  considered  in  its  entirety,  is  a 
suit  by  the  vendor  of  stock  In  an  incorporated 
company  against  the  yendee,  evidence  by  a  writ- 
ten executory  contract  of  sale,  for  recovery  of 
the  value  of  the  stock  contracted  to  be  sold. 

3.  BviUBMOB— Pabol  B>vioenoe. 

Parol  negotiations  eventuating  in  an  unam- 
biguous written  contract  are  merged  in  the 
writing,  and  are  ineffectual  to  vary  or  contra- 
dict the  writing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  S$  2030-2047.] 

4.  Rbfobhation  of  Contbact-Gbounds. 

Fraud,  to  be  the  basis  of  rescission  or  ref- 
ormation of  a  contract  must  be  fraud  in  the  ex- 
ecution thereof;  and,  when  it  is  attempted  to 
annex  to  the  writing  a  parol  conditional  stipula- 
tion. It  must  appear  that  such  stipulation  was 
omitted  from  the  writing  at  the  time  of  execu- 
tion through  fraud,  accident  or  mistake. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  42,  Reformation  of  Instruments,  I  80.] 

(Syllabus  by  the  Court) 

Error,  and  Cross-Error  from  Superior  Coiurt, 
Stephens  County;   J.  J.  Kiinsey,  Judge. 

Action  by  W.  a  Edwards  against  T.  A. 
Capps.  Judgment  for  plaintiff,  and  defend- 
ant brings  error,  and  plaintiff  assigns  cross- 
error.    Affirmed. 

J.  B.  Jones,  R.  A.  Naves,  J.  W.  Owen,  and 
H.  H.  Perry,  for  plaintUf.  H.  H.  Dean,  for 
defendant 


ATKINSON,  J.  1.  An  oral  motion  to  dis- 
miss the  plaintiff's  case,  because  no  cause  of 
action  Is  set  out  in  the  petition,  may  be  made 
at  any  stage  before  verdict  Kelly  v.  Strouse 
&  Bros.,  116  Qa.  872,  43  S.  E.  280  (1).  If 
a  defendant  neglects  at  the  appearance  term 
to  point  out  any  particular  defect  by  way  of 
written  demurrer,  the  whole  petition,  includ- 
ing tbe  exhibits,  will  be  examined  to  ascer- 
tain whether  a  cause  of  action  is  set  forth. 
The  question  in  an  oral  motion  to  dismiss  is 
not  whether  any  particular  allegation  has 
been  defectively  pleaded,  but  whether  the  pe- 
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tltion  In  Its  entirety  fails  to  set  out  a  cause 
of  action.  It  is  insisted  on  tbe  oral  motion 
to  dismiss  that  tlie  consideration  for  the 
promise  is  alleged  to  be  the  plaintiff's  sub- 
scribing 16,500  to  the  Capps  Cotton  Mills, 
and  that  there  is  no  allegation  in  the  peti- 
tion that  the  plaintiff  had  subscribed  to  any 
stock.  It  is  true  it  is  not  alleged  in  totidem 
verbis  that  the  plaintiff  had  subscribed  to 
stock  in  the  Capps  mills,  but  it  does  appear 
that,  acting  upon  the  agreement,  he  procured 
the  company  to  Issue  to  lilm  the  amount  of 
stock  for  which  he  was  obligated  to  subscribe, 
and  for  which  he  paid  the  company  its  par 
▼alue,  and  that  the  stock  was  issued  subse^ 
quently  to  and  in  pursuance  of  the  contract 
and  a  certificate  issued  by  the  Capps  Cotton 
Mills  to  the  plaintiff.  The  issuance  of  the 
stock  necessarily  presupposes  that  there  was 
an  application  for  the  same;  and  it  is  im- 
material, after  the  issuance  of  the  stock, 
whether  the  application  was  made  verbally 
or  by  a  written  stock  subscription,  as  the 
wliole  purpose  of  the  subscribing  to  the.  stock 
to  to  render  the  subscriber  liable  to  the  cor- 
poration and  bound  to  take  the  stock.  When 
the  stock  has  been  issued  and  paid  for,  the 
question  of  stock  subscription  becomes  imma- 
terial. 

2.  Although  the  petition  prays  for  the  spe- 
cific performance  of  tlie  executory  contract  of 
sale,  and  alternatively,  that,  if  this  relief 
cannot  be  afforded,  he  recover  damages,  yet 
it  is  clear  from  the  allegations  of  the  petition 
and  from  its  general  structure  that  the  suit 
is  for  a  breach  of  the  executory  contract 
of  sale  declared  upon.  The  petition  sets  out 
a  written  agreement  whereby  the  plaintiff 
agreed  to  sell  65  shares  of -corporate  stock 
for  a  stipulated  amount  at  a  certain  time, 
and  the  defendant  agreed  to  buy  upon  those 
term&  The  tender  of  the  stock  to  alleged, 
and  the  refusal  of  the  defendant  to  comply 
with  the  terms  of  his  contract  and  buy  the 
stock  is  also  alleged ;  and  the-  suit  therefore 
is  to  recover  the  value  of  the  stock  accord- 
ing to  the  terms  of  the  contract 

8,  4.  Several  paragraphs  of  the  plea  relat- 
ing to  the  history  of  the  stock  subscription 
of  the  Capps  Cotton  Mills,  and  especially 
that  paragraph  which  alleges  that  the  sub- 
scription of  the  plaintiff  to  the  $6,500  of 
stock  had  already  been  made  at  the  time  the 
contract  sued  on  was  entered  into  between 
the  parties,  and  for  that  reason  the  contract 
was  nudum  pactum,  should  have  been  strick- 
en, for  the  reason  that,  when  the  case  was 
fbrmerly  before  this  court  (122  Oa.  827,  50 
S.  EL  943),  it  was  held  that  tbe  contract  sued 
can  was  not  ambiguous,  and  comprehended  an 
agreement  on  the  part  of  the  defendant  and 
the  plaintiff  for  the  sale  of  stock  in  a  com- 
mercial enterprise.  The  agreement  to  sell 
fnmished  the  consideration  for  the  agree- 
ment to  buy.  The  remainder  of  the  answer, 
which  alleges  that  oertain  negotiations  were 
pending  between  the  plaintiff  and  the  de- 
fendant prior  to  the  execution  of  the  contract 


declared  upon,  as  furnishing  a  basto  for  re- 
coupment, should  have  been  stricken,  for  the 
reason  that  all  prior  negotiations  are  merged 
into  the  subsequent  written  contract    Tbe  al- 
legations are  not  suflEIcient  as  an  attack  upon 
the  contract  on  the  ground  of  fraud ;  because 
fraud,  to  be  the  basto  of  rescission  or  refor- 
mation of  a  contract,  mpst  refer  to  fraud  in 
the   execution  thereot    A  written   contract 
will  not  be  rescinded  or  reformed  because  of 
the  omission  of  any  antecedent  parol  condi- 
tion or  stipulation,  unless  it  to  alleged  that 
it  was  omitted  at  the  time  of  the  execution 
of  the  contract  through  fraud,  accident,  or 
mtotake.    Smith  v.  Newton,  59  Ga.  113.     See. 
also,  Arnold  v.  Matoby,  120  Ga.  586,  48  a  E. 
132.    From  what  has  Just  been  said  it  fol- 
lows that  all  that  part  of  the  answer  which 
the  court  refused  to  strike,  and  of  which 
complaint  to  made  in  the  bill  of  exertions, 
should  have  been  stricken  cm  demurrer.    The 
answer  admitted  tbe  allegations  of  the  peti- 
tion, except  as  to  the  defendant's  liability: 
and,  inasmuch  as  such  allegations  set  out  a 
cause  of  action,  it  would  have  been  proper  for 
the  court  after  striking  the  objectionable  parts 
of  the  answer,  to  direct  a  verdict  in  favor  of 
the  plaintiff.    This  upon  the  ground  that  there 
was  no  Issue  between  the  parties.    Therefore 
any  possible  error  committed  on  the  trial  was 
harmless,  and  need  not  be  considered. 

Judgment  in  both  cases  affirmed.  All  the 
Justices  concur,  except  HOLDEN,  J.,  who 
did  not  preeldei 

(130  Ga.  zu» 
BROOKS  V.  CAMAK. 
CAMAK  V.  BROOKS. 
(Supreme  Court  of  Georgia.    Feb.  26,  1908.) 

1.  Sales— Breach  of  WABRARTT—DAifAGES— 
Implied  Wabbantt. 

In  order  that  a  recovery  may  be  had  for 
a  breach  of  warranty,  damages  and  the  amount 
thereof  resulting  from  the  breach  must  be 
shown;  and  the  burden  of  proof  is  upon  the 
purchaser.  Implied  wi^rranty  is  a  guaranty 
against  loss  only  from  latent  defects.  Accord- 
ingly, where  on  the  trial  of  an  action  for  breach 
of  an  implied  warranty  it  appeared  that  at  the 
time  of  the  sale  the  article  purchased  had  two 
infirmities,  one  of  which  was  then  known  to 
the  purchaser,  but  as  to  the  other  he  then  had 
no  notice,  and  there  was  no  evidence  that  the 
unlcnown  infirmity  of  itself  caused  any  loss,  and, 
if  it  contributed  to  any  loss,  there  was  no  evi- 
dence tending  to  show  any  definite  amount  of 
damages  attributable  to  it,  the  purchaser  was 
not  entitled  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig, 
vol.  43,  Sales,  §§  764,  765,  1258-1260.] 

2.  Save— Evidence. 

The  decision  of  the  court  appointing  receiv- 
ers for  the  company  on  the  ground,  among  oth- 
ers, that  the  charter  had  expired,  was  relevant 
and  material  evidence. 
S.  New  TBI al— Misconduct  op  Jury. 

That  the  misconduct  of  the  jury  may  be 
cause  for  a  new  trial,  it  must  afllrmatively  ap- 
pear that  neither  the  complaining  party  nor 
his  counsel  knew  of  such  misconduct  before  ver 
diet 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig 
vol.  37,  New  Trial,  §  114.] 

(Syllabus  by  the  Court) 
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Error  and  Cross-Error  from  Superior  Court, 
Clark  Goonty;    Howell  Cobb^  Judge. 

Action  by  A.  L.  Brooks  against  Louis 
Camak.  Judgment  for  defendant,  and  plain- 
tiff brings  error,  and  defendant  assigns  cross- 
eiror.  Affirmed  on  main  bill  of  exceptions. 
Cross-bill  dismissed. 

Pe^les  ft  Jordan  and  T.  S.  Mell,  for  plain- 
tiff.   Erwin  ft  Erwin,  fbr  defendant 

FISH,  a  J.  1.  Counsel  for  plaintiff  in 
error.  Brooks,  say  in  tbeir  brief  tbat  he 
'brought  suit  against  Camak  for  damages 
for  breach  of  an  implied  warranty  in  the 
sale  by  Camak  to  Brooks  of  what  purported 
to  be  shares  of  stock  in  the  Athens  Manufac- 
tnrlng  Company,"  and  "that  at  the  time  of 
such  sale  the  charter  of  the  *  *  *  com- 
pany had  expired,  and  the  alleged  shares 
had  no  existence  as  shares  of  stock  in  a 
corporation;  that  at  the  time  of  the  sale 
Brooks  knew  nothing  of  the  expiration  of 
tlie  charter  [and]  that  Camak,  in  making  the 
sale,  impliedly  warranted  to  him  that  the 
thing  sold  was  shares  of  stock  in  an  existing 
corporation,  wtiich  was  not  true."  Cir.  Code 
1S95,  f  3555,  provides:  "If  there  is  no  ex- 
press covenant  of  warranty,  the  purchaser 
must  exercise  caution  in  detecting  defects; 
the  seller,  however,  in  all  cases  (unless  ex- 
pressly or  from  the  nature  of  the  transaction 
excepted)  warrants :  (1)  That  he  has  a  valid 
title  and  right  to  seU.  (2)  That  the  article 
sold  is  merchantable,  and  reasonably  suited 
to  the  use  intended.  (3)  That  he  knows  of 
no  latent  defects  undisclosed.**  Pretermit- 
ting, as  unnecessary  for  determination  in 
the  proper  disposition  of  the  present  case, 
what  may  be  somewhat  doubtful  questions, 
namely,  whether  under  the  provisions  of  tbat 
section  the  seller  of  corporate  stock  impliedly 
warrants  that  the  charter  of  the  corporation 
has  not  expired,  or  that  the  corporation  has 
a  de  jure  and  not  merely  a  de  facto  existence, 
we  will  consider  whether  the  plaintiff.  Brooks, 
was  entitled  to  recover,  under  the  case  as 
made  on  the  trial,  granting,  for  the  purpose 
of  the  inquiry,  that  the  defendant,  Camak, 
impliedly  warranted  that  the  charter  of  the 
Athens  Manufacturing  Company  had  not  ex- 
pired at  the  time  he  sold  Brooks  stock  there- 
in. In  order  that  a  recovery  may  be  had 
for  a  breach  of  warranty,  damages  and  the 
amount  thereof  resulting  from  the  breach 
must  be  shown,  and  the  burden  of  proof  is 
upon  the  purchaser.  Toole  v.  Davenport,  63 
6a.  leO;  Moulton  v.  Baer,  78  Ga.  215,  2  8. 
B.  471 ;  Thompson  v.  Martin,  84  Ga.  11,  10 
8.  B.  369.  As  he  must  exercise  caution  in 
detecting  defects  when  relying  on  Implied 
warranty  (Civ.  Code  1895,  S  3555;  Cook  v. 
Finch,  117  Ga.  541,  44  8.  B.  95),  defects  dis- 
coverable by  ordinary  care  are  not  covered 
by  such  warranty.  In  other  words,  implied 
warranty  is  a  guaranty  against  loss  from 
latent  defects  only.  It  follows  from  the  fore- 
going that,  if  an  article  purchased  has  both 
a  patent  and  a  latent  defect  when  delivered 


and  subsequently  becomes  wortiiless,  before 
the  buyer  can  recover  damages  for  breach  of 
an  implied  warranty,  it  must  be  shown  that 
his  loss  was  caused  by  the  latent  defect,  or, 
if  practicable,  he  might  show  how  much  the 
latent  defect  contributed  to  the  loss,  and  re- 
cover proportionately. 

Applying  these  legal  principles  to  the  rele- 
vant facts  as  they  appeared  on  the  trial,  and 
about  which  there  was  no  controversy,  we 
are  confident  that  the  plaintiff  was  not  en- 
titled to  recover.  About  a  week  prior  to  the 
sale  of  the  stock  by  Camak  to  Brooks  a  bill 
WBB  filed  in  the  United  States  Circuit  Ck>urt 
for  the  Northern  District  of  .Georgia  by  Mrs. 
Herring  against  the  Athens  Manufacturing 
Company  as  an  insolvent  corporation,  pray- 
ing foi:  the  winding  up  of  its  affairs  through 
a  receivership.  On  the  same  day  an  order 
was  granted  by  the  Judge  requiring  cause 
to  be  shown  why  a  receiver  should  not  be 
appointed.  There  was  no  reference  in  this 
bill  to  the  expiration  of  the  company's  char- 
ter. Something  over  two  mouths  after  Brooks 
purchased  the  stock  the  bill  was  amended  by 
an  allegation  that  the  charter  of  the  com- 
pany had  expired  more  than  four  years  pre- 
viously. Receivers  were  appointed  under 
both  the  allegations  of  the  original  bill  and 
the  amendment  thereto,  and  sales  made  of 
all  the  assets  of  the  company.  Neither 
Brooks  nor  any  of  the  stockholders  received 
anything  on  their  stock  from  the  receivers. 
At  the  time  of  the  sale  of  the  stock  by  Camak 
to  Brooks  neither  of  them  knew  that  the 
charter  had  expired,  but  both  of  them  had 
notice  of  the  pendency  of  the  bill*  for  a  re- 
ceivership, etc.  "Notice  sufficient  to  excite 
attention  and  put  a  party  on  inquiry  is  notice 
of  everything  to  which  it  is  afterwards 
found  such  inquiry  might  have  led.  Igno- 
rance of  a  fact,  due  to  negligence,  is  equiva- 
lent to  knowledge  in  fixing  the  rights  of 
parties."  Civ.  Code  1895,  §  3933.  The  bill 
alleged,  in  substance,  that  the  Athens  Man- 
ufacturing Company  was  insolvent;  and, 
while  it  did  not  appear,  upon  the  trial  of 
the  present  case,  whether  the  proceeds  of 
the  sale  of  the  company's  assets  were  suffi- 
cient to  pay  its  debts,  it  was  shown  that  the 
stockholders  received  no  part  of  such  pro- 
ceeds. In  view  of  the  doctrine  of  notice  as 
stated  in  the  code  section  just  quoted,  and 
the  rule  that  a  purchaser  who  relies  on  an 
implied  warranty  must  exercise  caution  in 
discovering  defects,  it  is  manifest  that  Brooks 
must  be  held  to  have  had  knowledge  at  the 
time  he  bought  the  stock  of  the  fact  that 
the  company  was'  insolvent,  or  at  least  that, 
on  account  of  its  financial  condition,  it  was 
likely  that  its  stockholders  would  receive 
notliing  on  their  stock,  when  the  affairs  of 
the  company  were  wound  up  by  receivers 
under  the  pending  bill.  This  being  true,  he 
could  not  recover  on  an  implied  warranty 
for  any  loss  caused  by  such  known  infirmity 
in  the  stodL,  but  would  have  to  rely  for  a 
recovery    on    proof    of    damages,    and    the 
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amount  thereof,  suffered  by  him  by  reason 
of  the  unknown  fact  that  the  company  was 
not  an  existing  corporation,  because  of  the 
preyious  expiration  of  its  charter  wtien  he 
bought  the  stock. 

Tliere  was  no  evidence  tending  to  show 
what  amount  of  damages,  if  any.  Brooks  had 
sustained  by  reason  of  the  existence  of  the 
fact  that  the  charter  had  expired.  If  there 
had  been  left  In  the  hands  of  the  receivers 
any  assets  of  the  company,  after  its  debts  and 
the  expenses  of  the  receivership  had  been 
paid,  then  he^  as  the  assignee  of  Camak's  in- 
terest therein,  would  have  been  entitled  to 
participate  in  such  assets  to  the  extent  of  his 
holdings  (Civ.  Oode  1895,  f  1886);  and  it  is 
true,  as  we  have  already  noted,  that  neither 
he  nor  any  other  stockholder  received  any- 
thing from  the  receivers.  Furthermore,  we 
recognize  the  general  rule  that,  when  prop- 
erty bought  turns  out  to  be  totally  worth- 
less, the  purchase  price,  with  interest,  Is  a 
fair  measure  of  damages.  Manifestly,  bow- 
ever,  this  rule  is  not  applicable  when  there 
is  nothing  to  show  that  the  worthlessness 
of  the  article  is  due  to  the  defect  assigned 
as  a  breach.  Brooks  was  not  paid  anything 
by  the  receivers,  for  the  reason  that  there 
was  nothing  left  for  the  stockholders,  after 
the  assets  of  the  company  had  been  appro- 
priated to  the  payment  of  its  Indebtedness 
and  the  expenses  of  the  receivership;  and  the 
evidence  very  strongly,  if  not  conclusively,  in- 
dicates that  the  sole  cause  of  his  receiving 
nothing  was  the  insolvency  of  the  company 
at  the  time  he  traded  with  Gamak  and  its 
continued  insolvency  after  that  time.  Cer- 
tainly there  was  no  evidence  tending  to  show 
that  Brooks  would  have  received  anything 
from  the  sale  of  the  company's  assets  but  for 
the  expiration  of  its  charter  prior  to  his 
purchase  of  what  purported  to  be  stock  ther€^ 
in.  It  did  not  appear  that  the  expiration  of 
its  charter  was  the  sole  ground  of  the  receiv- 
ership of  the  company,  but,  on  the  contrary, 
as  we  have  previously  intimated,  the  judge 
in  his  order  appointing  receivers  recited  the 
allegations  in  the  original  bill  as  to  the  in- 
solvency of  the  company,  and  evidently  put 
the  receivership,  partly  at  least,  on  that 
ground.  If  it  be  granted  that  the  expiration 
of  the  charter  was  one  of  the  grounds  of  the 
receivership,  then  there  was  no  evidence  to 
indicate  that  as  a  result  of  this  alone  Brooks 
was  damaged  to  the  amount  for  which  he 
sued,  or  that  he  was  injured  thereby  in  any 
definite  sum  for  which  a  verdict  might  have 
been  rendered  in  his  behalf.'  Under  the  deci- 
sions of  this  court  which  we  have  cited,  the 
burden  was  upon  him  of  showing,  not  only 
that  he  was  damaged  by  reason  of  the  fact 
that  the  charter  of  the  company  had  expired 
at  the  time  he  purchased  what  purported  to 
be  stock  therein,  but  also  of  furnishing  to 
the  Jury  sufficient  data  as  a  basis  for  a  ver- 
dict We  have  no  difficulty  in  arriving  at 
the  conclusion  that  he  failed  to  carry  such 


burden,  and  therefore  that  the  verdict  for  tlie 
defendant  was  demanded. 

2.  The  motion  for  a  new  trial  complained 
that  the  court  admitted^  over  the  objection  at 
the  plaintiff  that  it  was  immaterial  and  ir- 
relevant, the  decision  appointing  receivers  for 
the  Athens  Manufacturing  Company,  ''on  ttie 
ground,  among  others,  that  its  charter  had 
expired."  In  view  of  the  foregoing  disciiB- 
sion,  the  relevancy  of  that  evidence  is  ap- 
parent, as  it  showed  that  the  expiration  of 
the  company's  charter  was  not  the  sole  cause 
of  the  receivership. 

8.  Another  ground  urged  for  a  new  trial 
was:  "Because,  after  the  jury  had  retired  to 
consider  said  case,  at  their  request  or  at  the 
request  of  scmie  of  them,  they  were  furnished 
by  the  bailiff  in  charge  with  volumes  of  the 
reports  of  the  Supreme  Court  of  Georgia,  as 
will  appear  from  the  affidavit  of  T.  S.  MelU 
one  of  the  plaintiff's  counsel,  herewith  sub- 
mitted," etc.  In  his  affidavit  Mr.  Mell  states 
that  during  the  trial  of  the  case,  and  "at 
the  time  that  the  jury  had  assembled  In  the 
courtroom  to  be  recharged,"  there  were  taken 
from  the  jury  room,  by  order  of  the  presiding 
judge,  designated  volumes  of  the  reports  of 
the  Supreme  Court,  and  that  the  bailiff  in 
charge  of  the  jury  stated  to  the  court  that 
many  of  these  volumes  he  had  given  to  the 
Jury  at  the  request  of  some  of  the  JurorB. 
This  ground  of  the  motion  was  not  meritor- 
ious; because,  in  order  for  misconduct  of  the 
Jury  to  be  cause  for  a  new  trial,  it  must  af- 
firmatively appear  that  neither  the  party 
complaining,  nor  his  counsel,  had  any  knowl- 
edge of  such  misconduct  before  the  verdict 
liyman  v.  State,  69  Ga.  404  (4);  Kirk  v. 
State,  78  Ga.  620  (8) ;  Wynn  v.  City,  etc,  Ry., 
91  Ga.  344,  17  S.  E.  649  (3).  See,  also,  Mas- 
sey  V.  State,  124  Ga.  24,  52  S.  E.  78.  Such 
fact  did  not  affirmatively  appear  in  this  case ; 
but,  on  the  contrary,  from  the  affidavit  of 
Mr.  Mell  it  appears  that  he  knew  of  the  mis- 
conduct when  the  Jury  was  recharged,  and,  of 
course,  before  the  rendition  of  the  verdict 

From  the  view  we  have  taken  of  the  case, 
it  is  unnecessary  to  pass  on  any  other  assign- 
ment of  error  presented  by  the  main  bill  of 
exceptions;  and,  as  the  Judgment  therein 
complained  of  Is  affirmed,  the  cross-bill  Is  dis- 
missed. 

Judgment  affirmed  on  main  bill  of  excep- 
tions.   Cross-bill  dismissed. 


(ISO  Oflu  121) 
RANDOLPH    COUNTY   T.   VIAAB. 
(Supreme  Court  of  Georgia.    Feb.  8,  1908.) 

1.  Convicts— HiBB—PsooEBDS—DisTBiBunon 
—Jail  Fees. 

The  petition  failed  to  state  a  canse  of  ac- 
tion against  the  defendant  and  the  court  com- 
mitted no  error  in  sustaining  a  general  demur- 
rer thereto. 

2.  Same. 

Upon  review,  at  request  of  oonnsel  for 
plaintiff  in  error^f  the  cases  of  Barron  v.  Ter- 
rell, 124  Ga.  1077,  53  S.  EL- 181,  and  Sapp  v. 
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I>e  Lecy*  127  Ga.  659,  56  S.  B.  754,  It  la  agreed 
that  the  rule  there  announced  should  be  ad- 
licred  tOb 

(SyllabfQs  by  the  Oonrt) 

Error  from  Superior  Court,  Randolph 
County;   Moses  Wright,  Judge. 

Money  mle  sued  out  by  Randolph  county 
against  B.  W.  Bills,  a  former  clerk  of  the 
superior  court  Demurrer  to  petition  sus- 
tained, and  plaintiff  brings  error.    AflSrmed. 

Wm.  D.  Kiddoo,  for  plaintiff  in  error.  W. 
<X  Worrlll,  R.  R.  Arnold,  and  J.  B.  Ridley, 
for  defendant  hi  error. 

BECK,  J.  The  plaintiff  in  this  case,  the 
Gomi^  of  Randolph,  sued  out  a  money  rule 
against  B«  W.  Ellis,  as  former  clerk  of  the 
superior  court  of  said  county,  seeking  to  re- 
cover a  ];>ortlon  of  the  money  received  by  said 
deik  from  the  funds  arising  from  fines  and 
forfeitures  and  the  hire  of  misdemeanor  con- 
Ticts.  The  defendant  demurred  generally  to 
the  petition.  The  court  sustained  the  demur- 
rer and  dismissed  the  petition.  The  plain- 
tiff excepted.  The  petition  alleges  that  the 
county  of  Randolph  paid  out  for  Jail  fees, 
during  the  years  1901  and  1002,  the  sum  of 
$l,05a88,  as  follows:  For  prisoners  who 
were  conyicted  and  paid  fines,  $242.75;  for 
prisoners  convicted  and  sentenced  to  work  in 
the  chain  gang,  |591J23;  and  for  prisoners 
convicted  of  felonies  or  acquitted,  $222^. 
And  *'petiUoner  alleges  that  it  is  entitied 
to  its  pro  rata  share  of  all  fines  collected 
•  •  •  with  all  the  oflElcers  of  court  for 
said  years.*'  It  is  alleged  that  during  the 
years  1901  and  1902  the  clerk,  sheriff,  and 
solicitor  genera]  collected  $3,610  from  fines 
imposed  by  the  court,  and  that  "by  some 
agreement  between  the  several  officers  named 
[the  clerk,  sheriff,  and  solicitor]  the  said  B. 
W.  Ellis  received  one-fourth  of  said  fine  mon- 
ey, $902.50,  as  former  clerk  of  said  court, 
and  is  due  petitioner  said  amount  of  said  fine 
money,  subject  to  deduction  of  his  proper 
costs."  It  is  nowhere  alleged  that  the  clerk 
was  not  entitled  to  every  cent  that  he  re- 
ceived, either  for  fees  in  the  particular  cases, 
or  for  insolvent  fees  in  other  cases.  The 
prayer  of  the  petition  is  that  the  defendant 
be  required  to  bring  the  money  received  by 
him  into  court,  and  in  his  answer  set  forth 
in  detail  the  several  amounts  due  to  the  de- 
fendant, the  solicitor  general,  and  the  sheriff 
for  costs  in  the  several  cases,  as  well  as  in- 
solvent costs  accruing  during  the  years  1901 
and  1902,  so  that  a  proper  distribution  of  the 
funds  arising  from  fines  and  forfeitures  can 
be  made,  and  that  'the  rule  be  made  ab- 
solute for  the  amount  due  petitioner,"  no 
amount  being  specified 

Section  1108  of  the  Penal  Code  of  1895  pro- 
vides that  certain  "jail  fees"  slAill  be  paid 
to  the  jailer,  and  that  "whenever  jail  fees 
are  chargeable  to  the  county  they  shall  be 
paid  monthly."  It  Is  not  alleged  in  this  case, 
nor  is  there  anything  in  the  petition  from 
which  wo  could  infer,  that  the  county  has 


paid  to  the  jailer  the  claims  which  the  lat- 
ter held  against  the  funds  arising  from  fines, 
forfeitures,  and  the  hire  of  misdemeanor  con- 
victs, and  that  it  is  seeking  to  be  subrogated 
to  the  rights  of  the  Jailer  to  participate  in 
the  distribution  of  those  funds,  even  if  the 
doctrine  of  subrogation  could  be  invoked  by 
a  county  which  liad  paid  to  the  jailer  the 
fees  as  provided  in  the  Code  section  last  re- 
ferred to.  The  only  inference  that  we  can 
draw  from  the  allegations  of  the  petition  is 
that  the  jail  fees  were  chargeable  to  the 
county,  and  have  been  paid  by  It  as  provided 
in  section  1108,  and  that  the  county  now 
seeks  to  be  reimbursed  for  such  payments  out 
of  the  said  funds.  Fen.  Code  1895,  §  1089,  pro- 
vides that :  ''The  officers  of  the  several  courts, 
including  the  prosecuting  officers  shall  pay  in- 
to the  county  treasury  of  the  county  where 
such  court  is  held  all  moneys  arising  from 
fines  and  forfeitures  by  them  collected,  and, 
on  failure  to  do  so,  shall  be  subject  to  rule  and 
attachment,  as  in  cases  of  defaulting  sher- 
iffs. But  no  such  officer  shall  be  required  to 
pay  Into  the  treasury,  as  aforesaid,  any  such 
moneys,  until  all  the  legal  claims  on  such 
funds  held  and  owned  by  said  officer  bring- 
ing the  money  into  court,  and  the  costs  due 
the  justices  and  constables  in  the  particular 
case,  by  which  the  funds  for  distribution 
were  brought  Into  court,  shall  have  been  al- 
lowed and  paid."  And  section.  1090  farther 
provides  that :  "All  such  fines  and  forfeitures 
shall  be,  at  each  term  of  the  court,  distribut- 
ed by  the  solicitor,  under  order  of  the  court, 
to  such  i>erson8  and  according  to  the  priori- 
ties now  prescribed  by  law ;  and  on  his  fail- 
ure to  do  so,  he  shall  be  subject  to  a  rule  at 
the  instance  of  the  party  aggrieved,"  See, 
in  this  6onnection,  Bartlett  v.  Brunson,  116 
Ga.  459,  41  8.  B.  001.  "It  is  the  duty  of 
solicitors  general,  when  a  prisoner  has  been 
tried  and  convicted  and  sentenced  to  pay  a 
fine  and  the  costs  of  the  prosecution,  to  put 
in  a  bill  of  costs  the  jail  fees,  and  to  collect 
and  pay  the  same  over  to  the  proper  county 
officer."  Gordon  v.  Harris,  81  Ga.  719,  8  S. 
B.  427. 

Pen.  Code  1895,  f  1085  et  seq.,  provides  that 
in  cases  where  a  bill  of  indictment  is  prefer- 
red and  not  found  true  by  the  grand  jury,  or 
where  a  defendant  is  acquitted  by  a  jury,  or 
where  persons  liable  by  law  for  the  payment 
of  costs  are  unable  to  pay  the  same,  costs 
due  to  the  officers  of  the  court,  and  also  t6 
justices  and  constables,  shall  be  paid  out  of 
money  arising  from  fines  or  collected  on  for- 
feited recognizances.  But  nowhere  In  the 
Code  do  we  find  any  law  which  authorizes  a 
county  to  present  an  insolvent  bill  of  costs 
for  jail  fees,  and  to  participate  pro  rata  with 
the  officers  of  court,  justices,  and  constables 
in  a  distribution  of  the  funds  arising  gen- 
erally from  fines  and  forfeitures.  We  are  re- 
mitted, therefore,  to  the  pr(^>osition  that  the 
jail  fees  must  be  collected  in  the  particular 
case  in  which  the  priscwer  was  tried  and  sen- 
tenced to  pay  costs;   and  if  for  any  reason 
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the  prisoner  iB  not  able  to  pay  costs,  or  costs 
are  not  collected  In  that  particular  case,  there 
Is  no  provision  in  the  law  whereby  the  coun- 
ty can  charge  its  jail  fees  to  insolyent  costs 
and  participate  in  a  division  of  the  funds 
arising  from  fin^  and  forfeitures  collected 
in  other  cases.  Under  the  law  which  we  have 
quoted  above^  It  was  the  duty  of  the  solicitor 
general,  under  order  of  the  court,  to  dis- 
tribute the,  money  arising  from  0nes  and  for- 
feitures to  such  persons  as  were  entitled  to 
receive  it,  and  according  to  the  priorities  pre- 
scribed by  law.  It  is  not  alleged  that  the 
solicitor  general  did  not  act  in  good  faith  in 
distributing  the  funds,  or  that  the  clerk  was 
guilty  of  any  fraud,  misrepresentation  or 
concealment  when  he  received  his  share.  It 
is  to  be  presumed  therefore  that  the  clerk 
had  a  legal  claim  to  all  of  the  funds  received 
by  him.  And  if  the  solicitor  general  either 
\nadvertently  or  by  mistake  failed  to  put  the 
Jail  fees  into  the  bill  of  costs,  or  failed  to  pay 
over  the  same  to  the  proper  county  officer, 
it  may  be  that  the  county 'would  have  a  rem- 
edy against  the  solicitor  general;  but  the 
remedy  is  not  a  money  rule  against  the  clerk, 
which  fails  to  charge  the  latter  with  having 
received  any  money  arising  from  the  fines 
collected  to  which  he  tirds  not  legally  en- 
tiUed. 

It  is  alleged  that  during  the  years  1901  and 
1002  there  wtU9  collected,  from  the  hire  of  mis- 
demeanor convicts  sentenced  in  the  superior 
court  of  Randolph  county,  the  sum  of  ^,540, 
"of  which  sum  the  said  B.  W.  Ellis,  as  foi> 
mer  clerk  of  said  court,  received  the  sum  of 
.|1,03&50.  •  •  •  Petitioner  alleges  that  all 
of  the  costs,  including  Jail  fees,  must  be 
paid,  if  the  fund  be  sufficient,  out  of  the  fine 
and  forfeiture  fund,  before  any  portion  of  the 
liire  can  be  applied  to  any  costs  whatever,  ex- 
cept to  such  balances  as  may  be  due  of  costs 
in  the  particular  cases  of  convicts  hired  out, 
after  applying  the  fine  and  forfeiture  funds 
to  said  costs ; .  and  petitioner  alleges  that  the 
said  B.  W.  Ellis,  as  former  clerk  of  said 
court,  owes  to  and  refuses  to  pay  your  peti- 
tioner the  sum  of  $1,038.50,  the  aggregate 
amount  of  said  convict  hire  received  by  him." 
Pen.  Ck>de  1895,  %  1097,  provides  that:  "When 
a  county  hires  out  convicts,  the  mon^  re- 
ceived as  compensation  for  their  labor  shall 
be  applied  to  the  payment  of  the  fees  of  the 
officers  of  court,  including  Justices  and  con- 
stables who  rendered  services  in  such  cases, 
and  to  the  witnesses'  fees,  and  the  balance 
shall  be  paid  into  the  county  treasury  for 
county  purposes."  In  the  case  of  Barron  t. 
Terrell,  124  Ga.  1077,  53  8.  E.  181,  it  was  de- 
cided that:  "Under  Pen.  Ck)de  1895,  §  1097, 
the  fund  arising  from  the  hire  of  misdemean- 
or convicts  shall  be  first  applied  to  the  pay- 
ment of  the  fees  of  the  officers  of  court  This 
application  is  to  be  made  by  taking  from  the 
hire  the  costs  in  the  particular  cases,  includ- 
ing the  fees  of  witnesses,  then  discharging 
the  orders  of  the  officers  of  court  for  in- 


solvent costs  In  other  cases,  and  paying  Into 
the  county  treasury  whatever  balance  may 
remain."  And  in  the  case  of  Sapp  v.  De 
Lacy,  127  Ga.  659,  56  S.  E.  754,  It  was  held 
that:  ''Under  the  law  the  county  authorities, 
whether  the  ordinary  or  the  board  of  county 
commissioners,  are  invested  with  full  author- 
ity to  lease  and  liire  out  misdemeanor  con- 
victs, and  receive  and  disburse  all  the  funds 
arising  as  compensation  for  the  servlceB  of 
the  convicts." 

The  question  is  presented  in  this  conneo* 
tlon  whether,  in  disbursing  the  funds  deriv- 
ed from  the  hire  of  convicts,  the  coxmty  au- 
thorities should  pay  the  Jail  fees  incorred  by 
the  county  in  the  cases  of  the  convicts  hired. 
Pen.  Code  1895,  I  1097,  provides  that  the 
funds  arising  from  the  labor  of  convicts 
"shall  be  applied  to  the  pajonent  of  the  fees 
of  the  officers  of  court,  including  Justices  and 
constables  who  rendered  services  in  such 
cases,  and  to  the  witnesses'  fees,  and  the 
balance  shall  be  paid  into  the  county  treasuiy 
for  county  purposes.*'  There  is  no  provision 
in  this  statute  that  authorizes  the  county 
authorities  to  pay  the  Jail  fees,  wtiich  are 
chargeable  to  the  county,  out  of  the  funds 
arising  from  the  labor  of  convicts.  The  stat- 
ute expressly  enumerates  the  persons  entitled 
to  be  paid  out  of  said  fund,  to  wit:  The 
officers  of  court,  Justices,  constables,  and  wit- 
nesses ;  the  county  taking  whatever  remains. 
And  upon  the  principle  that  "expressio  unius 
est  exclusio  alterius"  we  axe  constrained  to 
hold  that  the  Jail  fees  due  the  county  are 
not  to  be  paid  out  of  this  fund,  and  that  the 
county  has  no  Interest  in  this  fund,  unless 
a  balance  remains  after  the  payment  of  the 
fees  of  the  officers  named,  and  the  fees  of 
the  witnesses  in  the  particular  cases,  in 
which  event  such  balance  must  be  paid  Into 
the  county  treasury  and  become  county 
funds.  "Under  the  mandate  of  [section  1097] 
of  the  Code  it  becomes  the  official  duty  of  the 
county  commissioners  or  other  proper  author- 
ities to  apply  the  money  which  they  receive 
from  the  hire  of  misdemeanor  convicts  to  the 
payment  of  the  fees  of  the  officers  named, 
and  to  the  fees  of  the  witnesses  in  the  par- 
ticular cases.  No  part  of  the  money  received 
from  such  hire  becomes  public  funds  of  the 
county,  nor  has  the  county  any  interest  in 
the  same,  unless  after  such  payment  a  bal- 
ance remains,  and  only  such  balance  can  law- 
fully be  paid  into  the  treasury  and  become 
county  funds."  Sapp  v.  De  Lacy,  supra.  As- 
suming, as  we  are  bound  to  do  in  the  absence 
of  any  allegation  to  the  contrary,  that  the 
county  authorities  disbursed  the  funds  aris- 
ing from  the  labor  of  the  convicts  in  the 
manner  prescribed  by  law  to  such  persons 
as  held  and  owned  lawful  claims  on  such 
funds,  the  petition  fails  entirely  to  show  that 
the  clerk,  the  defendant  in  this  case,  received 
any  money  from  the  funds  arising  from  tlie 
labor  of  convicts  to  which  he  was  not  law> 
fully  entitled,  or  that  after  such  payments 
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any  balance  would  remain  to  be  paid  Into 
tbe  oonnty  treasury. 

The  petition  also  allegee  that  during  the 
year  1901  the  bond  of  a  cettaln  defendant 
named  Thomas,  for  the  amount  of  $50,  was 
tff  rule  absolute  finally  forfeited,  and,  al- 
though the  surety  on  said  bond  is  abundant- 
ly solvent,  the  said  B.  W.  Ellis,  cleric,  has 
failed  to  issue  an  execution  for  the  collection 
of  the  same,  ''whereby  the  said  B.  W.  Ellis, 
as  former  derk,  became  liable  for  said  sum 
of  $G0,  and  in  any  distribution  of  the  funds 
collected  by  him  he  should  be  charged  with 
said  sum;  •  •  •  and  petitioner  alleges 
that  the  said  B.  W.  Ellis,  a|i  former  clerk 
of  said  court,  owes  to  and  refuses  to  pay 
your  petitioner  •  •  •  the  sum  of  $50  for 
failure  to  issue  execution  and  collect  the  for- 
feiture described."  Under  the  provisions  of 
the  Code  (section  1065  et  seq.)  the  county  has 
no  Interest  In  the  money  collected  from  for- 
feited recognizances  until  after  all  the  legal 
claims  on  such  funds  held  and  owned  by  of- 
ficers bringing  the  money  into  court,  in- 
cluding justices  and  constables,  shall  have  been 
allowed  and  paid.  It  Is  not  alleged  in  the 
petition  that  aft^  such  payments  out  of  the 
money  arising  from  the  forfeited  recogni- 
zance of  said  Thomas  any  balance  would  re- 
main to  be  paid  into  the  treasury  and  be- 
come county  funds.  It  does  not  appear, 
therefore,  that  the  county  has  any  Interest 
in  the  money  due  upon  said  forfeited  recogni- 
zance. We  do  not  mean  to  say  that,  if  the 
clerk  failed  or  refuses  to  issue  execution  up- 
on the  rule  absolute  forfeiting  said  bond, 
there  is  no  way  to  compel  him  to  do  so ;  but 
we  are  clear  that  the  procedure  is  not  by  a 
money  rule  Instituted  by  the  county,  when  it 
is  not  shown  that  the  county  has  any  Interest 
in  the  fund  which  the  clerk  is  called  upon  by 
the  rule  to  bring  into  court 

In  our  opinion  tbe  allegations  made  in  the 
petition  do  not  show  a  cause  of  action  against 
the  defendant,  and  the  court  did  not  err  in 
sustaining  a  general  demurrer. 

2.  Counsel  for  plaintiff  in  error  requests 
that  the  cases  of  Barron  v.  Terrell,  124  Ga. 
1077,  58  8.  B.  181,  and  Sapp  v.  De  Lacy,  127 
Ga.  058,  66  S.  E  754,  be  reviewed.  But,  aft- 
er considering  the  principle  of  law  announced 
in  the  two  cases  Just  referred  to,  we  can  see 
no  good  reason  for  reversing  the  same;  and 
It  is  agreed  that  the  rule  there  stated  should 
be  adhered  to. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOIiDEN,  J.,  who  did  not  pre- 
side. 

(130  GfL  153) 

liATOR,  BrrC,  OP  CITY  OP  B4ADISON 

V.  THOBtAS. 
(Supreme  Court  of  Georgia.    Peb.  22,  lOOfi.) 

1.  EviDKNCB  —  Relevancy  —  MsmoD     of 
Stbiivoiivo  Bleotbio  Wibbs. 

There  was  no  merit  in  the  grmmd  of  the 
mo^-ion  for  a  new  trial  complaining  of  the  ad- 
mission in  evidence,  over  stated  objections,  of 
the  specific  articles  therein  described. 


2.  EuecTEioiTT  —  AcnoN  iob  Irjubt  — Evi- 

DKNCV—SUFnCISNOT. 

Without  regard  to  the  respective  conten- 
tions of  the  parties  as  to  the  proximate  cause 
of  the  electnc  lixht  wire  being  down  across 
the  street  which  the  plaintiff  was  traversinic  at 
the  time  that  he  came  in  contact  with  it.  and 
was  injured  by  the  electric  current  with  which 
it  was  charged,  the  jury  could  have  found  from 
the  evidence  that  the  proximate  cause  of  the 
plaintifiTs  injuries  was  negligence  on  the  part  of 
the  defendant  in  turning  on  such  electric  cur- 
rent, after  receiving  actual  notice  that  the  wire 
was  down,  and  without  talcing  any  steps  to  re- 
move the  dangerous  situation  which  existed  by 
reason  of  its  being  down.  Hence  there  was  no 
merit  In  the  general  grounds  of  the  motion,  nor 
in  the  ground  complaining  of  the  refusal  to 
grant  a  nonsuit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  DIe. 
vol.  18,  Electricity.  §S  6-11.] 

8.  Same— Question  fob  Jury. 

The  question  whether  the  plaintiff,  who  was 
only  about  7%  years  old  when  he  received  the 
injuries  of  which  he  complained,  could,  by  the 
exercise  of  due  care,  have  avoided  the  conse* 
quences  to  himself  of  the  defendant's  nerllEenee, 
was  one  for  determination  by  the  jury,  and 
under  the  evidence  they  were  authorized  to  find 
that  he  could  not. 
4.  Same— Instructions. 

There  was  no  error  In  refuslnir  the  writ- 
ten requests  to  charge  the  jury,  as  set  forth  in 
the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Conn- 
ty ;   H.  G.  Lewis,  Judge. 

Action  by  J.  V.  Thomas,  Jr.,  by  next  friend, 
against  the  mayor  and  council  of  Madison. 
.Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  y.  Thomas,  Jr.,  a  minor,  brought  an  ac- 
tion, through  his  next  friend,  against  the  city 
of  Madison  to  recover  damages  for  personal 
injuries.  On  tbe  trial  the  evidence  authoriz- 
ed the  Jury  to  find  tbe  following  facts:  The 
defendant  operated  an  electric  light  plant  for 
lighting  its  streets  and  furnishing  lights  to 
its  residents.  Electric  currents  were  trans- 
mitted through  wires  suspended  on  poles 
along  the  streets.  A  glass  insulating  cuff,  on 
a  cross-arm  of  one  of  tbe  poles,  to  which  a 
wire  was  attached,  was  not  screwed  on  a 
peg  as  it  should  have  been,  but  was  merely 
set  loosely  thereon,  so  that  it  was  easily 
jarred  from  the  peg.  The  cross-arm  was 
slanting,  so  that  lees  force  was  required  to 
jerk  the  cuff  to  which  the  wire  was  attach- 
ed from  the  peg  than  if  the  arm  bad  been 
horizontal  The  pole  to  which  this  cross- 
arm  was  attached  was  a  comer  pole,  and 
the  wire  was  more  likely  to  be  Jerked  there- 
from by  vibration  on  account  of  an  abrupt 
turn  made  to  another  pole  than  it  would  be 
from  a  pole  where  no  such  angle  was  made. 
On  the  day  the  plaintiff  was  injured  one 
Brooks  Thompson  and  workmen  under  him 
were  tearing  down  a  house  near  this  corner 
pole,  and  inadvertently  permitted  a  scantling 
to  topple  over  to  the  street  and  to  strike  the 
wire,  which  was  insecurely  attached  to  the 
peg,  on  the  corner  pole  as  above  noted,  caus- 
ing it  to  vibrate  and  fall  from  the  pole  to  the 
street,   with   the  cuff   still   attached   to  U. 
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BzookB  Thompson  law  the  wire  fall  Into  the 
street  about  a  quarter  to  4  o'clock  In  the 
afternoon,  bat  gave  It  no  attention  until  he 
saw  some  small  negro  children  playing  with 
It,  when  he  made  them  leave,  and  then  twist- 
ed the  fallen  wire  around  a  scantling  in  a 
lumber  pile  on  one  side  of  the  street  and 
around  the  stub  of  a  limb  of  a  peach  tree  on 
the  other  side  of  the  street,  which  lifted  it 
about  10  feet  above  the  level  of  the  street' 
He  did  not  then  give  the  city  any  notice  that 
the  wire  was  down,  but  when  he  quit  work, 
a  little  before  dark,  he  sent  one  of  his  work- 
men to  L.  M.  Thompson's  store  to  request 
him  to  telephone  to  the  electric  light  plant 
that  the  wire  was  down,  and  L.  M.  Thomp- 
son, upon  receiving  this  request,  went  at 
once  to  his  house,  and  telephoned  the  Infor* 
mation  to  the  city  electrician  at  the  plant 
Between  sundown  and  dark  the  plaintiff, 
then  about  7%  years  of  age,  accompanied  by 
Cyrus  Little,  a  year  younger,  while  walking 
along  the  street,  came  to  the  fallen  wire, 
which  was  then  about  two  feet  ttom  the 
ground.  Gyrus  raised  it  up  with  his  hands, 
and  went  under  it  without  Injury.  Plaintiff 
caught  the  wire  with  his  hands  to  do  like- 
wise, but  was  severely  shocked  and  burned. 
Where  plaintiff  grasped  the  wire  with  one  of 
his  hands  the  insulating  covering  was  off  for 
an  inch  or  more,  and  the  appearance  indicat- 
ed that  it  had  been  off  for  a  considerable 
time.  A  nonsuit  was  refused.  A  verdict  for 
the  plaintiff  was  rendered.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and  it 
excepted  to  both  rulings. 

Williford  &  Middlebrooks  and  Foster  & 
Foster,  for  plaintiff  in  error.  8.  H.  Sibley 
and  George  &  Anderson,  f6r  defendant  in 
error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  1.  One  ground  of  the  motion  for  a 
new  trial  is  as  follows:  "Because  the  court 
erred  in  admitting  in  evidence,  over  movant's 
objection,  a  cross-arm  to  an  electric  light  pole, 
one  peg  that  is  attached  to  such  cross-arms, 
and  a  glass  cuff  which  fits  over  such  pegs; 
the  objection  to  such  evidence  being  that  the 
cross-arm  and  cuff  tendered  were  not  the 
cross-arm  or  cuff  that  were  on  or  attached 
to  the  pole  from  which  the  wire  fell,  and  the 
peg  objected  to  wae  not  the  peg  on  which  was 
the  cuff  to  which  the  fallen  wire  was  attach- 
ed." In  a  note  to  this  ground  the  trial  judge 
states:  '*The  cross-arm  was  testified  to  be 
like  the  one  on  the  pole  in  question.  The 
cuff  was  identified  as  *  *  *  being  like 
the  ones  on  the  pole.  One  of  the  pegs  was 
identified  as  that  from  which  the  wire  fell, 
and  the  other  peg  objected  to  as  that  at  the 
other  end  of  the  cross-arm."  We  apprehend 
that  the  purpose  of  introducing  these  articles 
in  evidence  was  to  show,  as  alleged  in  the 
petition,  the  method  adopted  by  the  city  for 
stringing  the  wires  upon  the  poles.  For  this 
purpose  any  cross-arm,  any  cuff,  and  any  peg. 


which  was  shown  by  the  testimony  to  be  like 
the  cross-arm,  cuff,  or  ^eg  which  was  on  the 
particular  pole  in  question  when  the  wire 
which  carried  the  current  which  caused  the 
plaintilTs  injuries  fell  therefrom,  waa  ad- 
missible in  evidence.  Had  the  object  of  tlie 
plaintiff  been  to  show  a  defective  condition 
in  the  cross-arm,  cuff,  or  peg  from  whidi  the 
wire  was  claimed  to  have  fallen,  the  case 
would  be  differ^it,  and  another  article  of  a 
similar  character,  in  which  there  existed  In- 
dividual defects,  would  not  be  admissible  In 
evidence,  if  properly  objected  to.  But  it  waa 
not  contended  by  plaintiff  that  his  injuiies 
were  caused  by  any  defect  in  the  cross-arm 
itself,  the  cuff,  or  the  peg  from  which  the 
wire  fell.  It  is  claimed,  however,  by  coun- 
sel for  plaintiff  in  error  that  the  evidence 
showed  that  the  particular  peg  objected  to 
was  a  rotten  peg,  and  was  not  the  one  upon 
which  the  wire  was  supported.  If  this  peg 
was  rotten  or  decayed,  the  ground  for  a  new 
trial  under  consideration  fails  to  disclose  it 
and  cannot  be  aided  by  reference  to  the  brief 
of  evidence  contained  in  the  record.  It  does 
not  appear  that  the  introduction  of  the  peg 
in  evidence  was  objected  to  for  this  reason; 
the  only  objection  being  that  it  was  not  the 
peg  from  which  the  wire  felL  Besides,  it 
appears  from  the  note  of  the  judge  that  two 
pegs  were  introduced  in  evidence,  one  of 
which  was  the  peg  from  which  the  wire  had 
fallen;  and,  as  there  was  no  question  as  to 
the  sound  condition  of  this  peg,  and  no  con- 
tention that  the  condition  of  a  peg  to  which 
the  wire  was  not  attached  had  anything 
whatever  to  do  with  the  fall  of  the  wire,  it 
seems  hardly  possible  that  the  condition  of 
the  peg  objected  to,  whatever  it  may  have 
been,  could  have  influenced  the  jury  in  ren- 
dering their  verdict 

2.  In  a  number  of  instances  in  the  motion 
for  a  new  trial  the  verdict  Is  excepted  to 
upon  the  ground  that  it  was  contrary  to  cer- 
tain quoted  instructions  of  the  court  These 
grounds  are  but  ampllflcations  of  the  general 
grounds,  and  merely  serve  to  point  out  where- 
in the  movant  contends  that  the  verdict  was 
contrary  to  the  law,  as  applied  to  the  evi- 
dence in  the  case.  The  plaintiff  in  error  con- 
tends that  even  admitting  that  the  evidence 
showed  that  the  city  was  negligent  prior  to 
the  fall  of  the  wire  in  the  particulars  claim- 
ed by  the  defendant  in  error,  this  negligence 
was  not  the  cause  of  his  injuries;  that  tbe 
wire  was  "caused  to  fall  by  human  agency 
independent  of  and  in  no  way  connected  with 
the  city,"  and  that  the  knocking  of  the  wire 
from  the  iKyle  by  the  falling  scantling^  whidi 
struck  it  was  "one  intervening  preponderating 
cause  for  the  Injury,  and  without  which  it 
could  not  have  happened,"  and  hence  tbe 
city  was  not  liable;  that  even  thia  was  not 
the  proximate  cause  of  the  injury,  but  "stlD 
another  intervening  cause,  produced  by  some 
other  agency,  unknown,  was  the  direct  and 
proximate  cause" ;  that  "the  proximate  canse 
of  this  injury  was  the  taking  down  by  some 
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agoicy  of  the  wire  after  Brooks  Thompson 
had  tied  it  up."  On  the  other  hand,  the  de- 
fendant in  error  contends  that,  even  if  the 
scantling  knocked  the  wire  down  and  Brooks 
Thompson  tied  it  up,  it  would  not  hare  fall* 
en  from  the  blow  ot  the  scantling  If  it  had 
been  properly  secured  in  its  place  above  the 
street,  and  that  the  proximate  cause  of  the 
fall  of  the  wire  and  of  the  plaintiff's  injuries 
was  negligence  of  the  city  which  existed 
when  the  scantling  struck  the  wire,  as  the 
city  ought  to  have  reasonably  apprehended 
that  some  force  was  likely  to  cause  the  wire 
to  Tibrate  or  oscillate  as  it  did  when  struck 
by  the  falling  scantling,  and  thereby  be  shak- 
en from  its  insecure  position  upon  the  pole. 
But  in  reaching  the  oonduslon  that  there  was 
sufficient  evidence  to  support  the  verdict  in 
favor  of  the  plaintiff  we  have  not  found  it 
necessary  to  determine  the  merits  of  these 
respective  contentions. 

After  a  most  careful  study  of  the  evidence, 
we  ane  folly  satisfied  that  the  jury  were  au- 
thorized to  find  therefrom  that  the  dty  neg- 
ligently turned  the  dangerous  current  of  elec- 
tricity through  the  wire  after  it  had  received 
iactual  notice  that  the  wire  was  down  in  the 
street.  The  evidence  did  not  demand  such  a 
finding ;  but  it  fully  authorized  it  There  can 
be  no  question  that  if  the  agent  of  the  city, 
in  charge  of  its  electric  light  plant,  received 
notice  that  the  wire  was  down  before  he 
turned  on  the  electric  current  which  caused 
tlie  injuries  to  the  plaintiff,  and  then  turned 
on  such  current  without  having  the  wire  re- 
moved from  its  dangerous  position  in  the 
street,  or  taking  other  precautionary  meas* 
ures  to  prevent  injury  to  persons  passing 
through  the  street,  the  city  would  be  liable 
to  any  one  who,  without  fault  on  his  part, 
wfts  injured  by  such  electric  current  in  con- 
sequence of  having  come  in  contact  with  such 
fallen  wire.  If  the  superintendent  of  the  elec- 
tric light  plant  received  notice  that  the  wire 
was  down,  and  the  electric  current  was  then 
on,  he  should  have  instantly  turned  the  cur- 
rent off  and  kept  it  off,  until,  after  due  in- 
vestigation, the  report  was  found  to  be  un- 
true, or,  if  found  to  be  true,  until  proper  pre- 
cautions were  taken  to  prevent  danger  to  per- 
sons or  property  from  the  fallen  wire.  If  at 
the  time  of  receiving  such  report  the  current 
was  not  on,  then  he  should  have  seen  that  it 
was  not  turned  on  until  he  had  ascertained 
that  the  wire  was  not  down,  or,  if  down,  the 
danger  from  its  having  been  dovm  in  the 
street  had  been  obviated.  The  defendant 
contended  that,  when  the  current  was  turned 
on,  it  had  received  no  notice  that  the  wire 
had  fallen  down.  The  plaintiff  contended 
that  the  evidence  showed  that  at  such  time 
the  city  had  received  this  notice  through  a 
telephone  message  from  L.  M.  Thompson,  the 
tether  of  Brooks  Thompson,  to  the  superin- 
tendent of  the  electric  lighting  plant  The 
determination  of  this  issue  was  with  the 
Jury;  and,  as  there  was  sufildent  evidence 
upon  which  to  decide  it  in  the  plaintiff's 


favor,  the  verdict  which  they  rendered  was 
not  contrary  to  the  law,  as  applied  to  the 
evidence,  whether  other  disputed  questions 
were  decided  one  way  or  the  other.  As  the 
evidence  in  the  case  authorized  a  verdict  in 
favor  of  the  plaintiff,  there  was  no  merit  in 
the  ground  of  the  motion  for  new  trial  as- 
signing error  upon  the  refusal  of  the  court 
to  grant  a  nonsuit 

3.  It  is  contended  by  counsel  for  plaintiff 
in  error  that  even  if  the  city  were  negligent 
as  charged  in  the  petition,  still  the  plaintiff, 
by  the  exercise  of  due  care — ^that  is,  ''such 
care  as  his  capacity,  mental  and  physical, 
[fitted]  him  for  exercising  in  the  actual  cir- 
cumstances of  the  occasion  and  situation  un- 
der investigation"-— could  have  avoided  being 
injured  by  such  negligence,  and  therefore 
that  the  verdict  was  contrary  to  the  principle 
of  law  embraced  in  this  contention,  which 
was  given  in  charge  to  the  jury  by  the  court 
In  support  of  this  contention  counsel  say: 
''The  evidence  of  the  child  himself  shows  that 
he  possessed  all  the  requisites,  mentally  and 
physically,  of  an  adult  for  the  exercising  of 
due  care  and  diligence  in  this  particular 
transaction.  His  evidence  shows  that  he  was 
unusually  bright  and  iatelligent,  and  fully 
understood  the  danger  of  an  electric  light 
wire  when  charged."  This  contention  is 
based  on  the  testimony  of  the  plaintiff  that 
about  twenty  minutes  before  he  found  the 
wire  down  across  the  street,  he  heard  the 
whistle  blow  at  the  electric  light  plant  and 
knew  that  this  meant  that  the  lights  were 
coming  on,  that  he  knew  that  electric  light 
wires  crossed  that  street  and  that  it  was 
dangerous  to  come  in  contact  with  them  when 
the  current  was  on.  But  he  further  testi- 
fied: "I  just  didn't  know  it  was  an  electric 
wire.  If  I  had  known  it  was  an  electric  wire, 
I  wouldn't  have  taken  hold  of  it  I  didn't 
think  about  the  electric  wires  along  that  al- 
ley. I  knew  the  electric  wires  were  along 
there,  but  I  didn't  look  up  to  see  the  wires. 
I  just  didn't  happen  to  think."  We  think 
that  the  testimony  of  the  plalhtiff,  as  shown 
by  the  record,  does  indicate  that  "he  was 
unusually  bright  and  Intelligent"  for  a  child 
of  his  age;  but  when  he  delivered  it  he 
was  something  over  2^  years  older  than  he 
was  at  the  time  of  the  occurrence  under  in- 
vestigation, and  this  fact  the  jury  could  take 
into  consideration  in  judging  of  his  capacity, 
mental  and  physical,  at  the  time  he  was  in- 
jured, for  exercising  care  for  his  own  safety 
**in  the  actual  circumstances  of  the  occasion 
and  situation  under  investigation."  It  was 
for  the  jury  to  determine  whether  this 
child,  who  was  only  about  7%  years  of  age 
at  the  time  he  received  the  injuries  com- 
plained of,  exercised  due  care,  as  above  de- 
fined, on  the  occasion  and  under  the  circum- 
stances in  question;  and  we  are  clearly  of 
opinion  that  under  the  evidence,  they  were 
authorized  to  find  that  there  was  no  want 
of  due  care  on  his  part  when  he  took  hold  of 
the  fallen  wire  for  the  purpose  of  passing 
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ander  it,  and  was  injnred  by  the  electric  cur- 
rent with  which  it  was  charged. 

4.  Error  was  assigned  in  the  motion  f6r  a 
new  trial  because  the  conrt  refused,  when 
requested  in  writing  so  to  do,  to  instruct  the 
jury  as  follows:  "If  the  injury  to  the  child 
was  caused  mainly  by  the  falling  of  timbers 
from  a  house  being  pulled  down  across  the 
wire;  if  you  belleye  this  was  the  main,  sub- 
stantial, preponderating  cause  of  the  injury, 
then  plaintiff  cannot  recover,  even  though 
the  city  was  negligent  as  charged  in  the  peti- 
tion, and  even  though  such  negligence  of  the 
city  added  to  or  Increased  the  injury  in  some 
minor  or  uncertain  way/*  The  court  did  in- 
struct the  jury  that  if  they  believed  "the 
wire  was  detached  from  the  pole,  not  be- 
cause of  its  not  being  made  reasonably  se- 
cure to  the  pole,  but  because  of  another  and 
independent  agency  that  operated  as  the 
main  and  real  and  proximate  cause  of  the 
injury,  plaintiff  could  not  recover."  The 
court  also  charged:  "You  may  believe  from 
the  evidence  that  tlie  plaintiff  was  Injured, 
and  the  city  was  negligent  as  charged  in  the 
petition,  still  this  is  not  sufficient  for  you  to 
find  a  verdict  against  the  city.  Before  you 
can  find  a  verdict  against  the  city,  you  must 
believe  that  the  city  was  not  only  negligent, 
but  this  negligence  caused  the  injury,  not 
that  it  contributed  to  the  injury,  mainly  aris- 
ing from  other  causes.  The  city's  negligence 
must  be  the  chief  cause,  the  preponderating 
cause,  the  controlling  cause  of  the  injury, 
before  a  recovery  can  be  had  in  the  case." 
The  jury  was  also  instructed:  "If  there  exist 
any  other  Intervening  cause  or  causes  shown 
by  the  evidence  independent  of  the  acts  of 
negligence  or  omissions  of  duty  complained 
of  by  the  plaintiff  that  produced  the  injury, 
tliat  was  the  real  cause  of  the  injury,  that 
preponderated  in  producing  the  injury,  then 
the  plaintiff  cannot  recover."  In  view  of 
these  instructions,  there  is  certainly  no  merit 
in  the  complaint  that  the  court  did  not  give 
the  instruction  requested,  wliich,  as  we  have 
seen,  was  fully  covered  by  the  charge. 

Other  assignments  of  error  were  that  the 
court  refused,  when  properly  requested,  to 
give  the  following  instructions:  "So^  too,  if 
you  believe  from  the  evidence  that  the  wire 
was  thrown  from  the  pole,  and  after  it  had 
been  so  thrown  it  was  tied  up  and  put  in  a 
place  where  persons  could  safely  pass  under 
it,  and  that  it  was  afterwards  pulled  down 
by  some  one,  not  an  employ^  of  the  city,  and 
that  such  pulling  down  was  the  main,  sub- 
stantial, preponderating  cause  of  the  injury, 
then  plaintiff  cannot  recover,  even  though 
the  city  was  negligent  as  charged  in  the  peti- 
tion, and  even  though  such  negligence  of  the 
city  added  to  or  increased  the  injury  in  some 
minor  and  uncertain  way."  "So,  if  you  be- 
lieve from  the  evidence  that  a  falling  timber 
knocked  the  wire  down,  or  that  the  wire  aft- 
er being  knocked  down  was  safely  tied  up, 
and  afterwards  pulled  down  by  some  one  not 
«n  employ^  of  the  dty,  and  that  either  of 


tliese  things  was  the  main,  sabstantlal,  ine^ 
ponderating  cause  of  the  injury,  then  the 
plaintiff  cannot  recover,  notwithstanding  the 
city  may  have  been  negligent,  and  notwith- 
standing that  such  negligence  added  to  or  in- 
creased the  injury,  provided  the  city  did  not 
have  knowledge.  Before  the  plaintiff  can 
recover  the  negligence  complained  of  must 
be  the  main,  controlling,  and  preponderating 
cause,  and  such  negligence  must  be  ascertain- 
ed and  distinguished  from  all  other  causes.** 
Each  of  these  requests  was  properly  refused 
by  the  court  In  the  first  place,  there  was  no 
evidence  whatever  that  somebody,  not  an  em- 
ploy6  of  the  city,  pulled  the  wire  down  after 
"it  was  tied  up.".  Nor  was  there  any  evi- 
dence that  it  was  pulled  down  at  all,  unless 
it  be  the  mere  opinion  of  Brooks  Tliompson 
that  it  could  not  have  gotten  down  in  any 
other  way.  In  the  next  place,  neither  of  the 
requests  made  any  distinction  between  the 
pulling  down  of  the  wire  by  a  person  respon- 
sible in  law  for  his  acts  of  negligence^  and  its 
being  pulled  down  by  an  Irresponsible  child 
OS  children,  who,  according  to  the  evidence, 
would  have  had  easy  access  to  it  after  it  was 
placed  where  Brooks  Thompson  testified  be 
put  it.  According  to  his  testimony  a  child 
could  liave  reached  it  from  a  fence  which 
was  on  an  embankment,  several  feet  above 
the  level  of  the  street;  and  it  seems  appar- 
ent that  children  might  easily  have  reached 
the  wire  by  climbing  upon  the  pile  of  lumber, 
which  supported  it  on  one  side  of  the  street, 
or  into  the  peach  tree  which  held  it  up  on 
the  other  side.  That  this  wire  was  an  at- 
tractive object,  or  plaything  for  children, 
when  within  their  reach,  was  shown  by  the 
fact  that  Thompson  saw  children  playing 
with  it,  and  it  was  this  circumstance  which 
led  him  to  place  it  in  the  tree  and  on  the 
lumber  pile.  Certainly  if  the  city,  with  no- 
tice that  the  wire  was  down  in  the  street, 
had  done  no  more  than  Thompson  testified 
lie  did  toward  preventing  persons  passing 
through  the  street  from  coming  in  contact 
with  it,  it  could  hardly  be  held  that  the  city 
was  not  responsible  for  the  wire  being  down 
across  the  street  wlien  the  plaintiff  was  In- 
jured. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  H0IiDE2N,  J.,  who  did  not  pre- 
side. 


(8  Qa.  App.  791) 
WELLMAKER  v.  TERRELL,  Governor. 
(No.  504.) 

(Court  of  Appeals  of  Georgia.    Feb.  28^  1906w) 

1.  Judges  —  Disquai^ipication  —  Pbcuniabt 
Interest— Intbbkst  in  Costb-^tatutb»— 

CONSTBUCTION   •—  UPHOLDING     VaLIDITT   — 

Costs. 

The  judge  of  the  city  court  of  Bamesville 
Is  not  disqualified  from  presiding  or  from  enter- 
ing a  judgment  upon  a  scire  facias  to  forfeit 
a  criminal  recognizance,  although  he  is  ex  officio 
clerk  of  said  court  and  individually  pecuniarily 
interested  in  the  costs  in  that  case,  and  perhaps 
in  the  collection  ol  other  cosu  which  may  ov 


Om.) 


WELLMAESR  ▼.  TERRELL, 


465 


4ti€  to  him  In  other  cases,  even  though  the  col- 
lectibilitir  of  such  latter  costs  may  be,  to  some 
extent,  oependent  iipon  a  judgment  forfeiting 
the  recognisance. 

[Bd«  Note.— For  cases  in  point,  see  Cent.  Dig. 
Yol.  29,  Judges,  H  190-207.] 

(a)  That  construction  of  a  statute  Is  to  be 
preferred  which  will  give  eifect  to  the  legisla- 
tive intent  and  preserve  the  act,  rather  than  that 
construction  which  will  necessarily  destroy  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  10,  Constitutional  Law,  §  46;  vol.  44, 
Statutes,  SS  259-265.] 

(b)  Costs  are  the  fees  allowed  officers  of  courts 
for  their  services  in  a  judicial  proceeding, 
though  incidental  to  a  suit  they  are  independent 
of  the  issue.  There  is  no  liability  upon  a  i>arty 
for  costs  until  judgment,  fixing  that  liability, 
and  pecuniary  interest  in  costs,  the  amount  of 
which  is  fixed  by  law,  is  not  synonymous  with 
pecuniary  interest  in  a  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  13.  Costs,  8§  26-S6,  1017-1019. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1633-1640;   vol.  8,  p.  7620.] 

2.  Bail  —  In    Cbxhinai*    Pbobeoxttions  — 
Breach. 

Judgment  absolute  cannot  be  entered  against 
the  bail  on  a  criminal  recognizance  or  appear- 
ance bond  until  it  appears  from  the  record  that 
lie  has  had  an  opportunity  of  producing  the 
body  of  his  principal,  or  of  showing  cause  why 
his  principal  does  not  appear. 
8.  Same  — Bond  — Statement  of  Offense  — 

Sufficiency. 

The  statement  in  a  bond  that  the  principal 
Is  bound  to  appear  '*to  answer  the  charge  of 
larceny  from  the  person"  sufficiently  states  the 
offense  against  the  laws  of  the  state  with  which 
the  defendant  principal  is  charged,  and  which  he 
is  required  to  answer. 

(SyUabus  by  the  Court) 

Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  by  J.  M.  Terrell,  Govenior,  against 
A.  J.  Wellmaker.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

A.  A.  Murphey,  for  plaintiff  in  error.  O. 
H.  B.  Bloodworth,  Sol.  Gen.,  B.  A.  Stephens, 
8ol.,  and  Bosser  &  Brandon,  for  defendant 
in  error. 


RUSSELL,  J.  The  plaintiff  in  error  was 
surety  on  the  appearance  bond  of  Amos 
Hardaway,  who  was  accused  In  the  city  court 
of  Bamesville  of  the  offense  of  larceny  from 
the  person.  The  bond  was  forfeited,  and 
judgment  absolute  entered  against  the  plain- 
tiff in  error,  Wellmaker,  surety.  The  points 
raised  by  the  bill  of  exception  and  the  record 
are  whether  the  bond  is  a  valid,  binding  ob- 
ligation or  is  fatally  defective ;  whether  the 
recognizance  was  properly  forfeited,  even  if 
the  judge  of  the  court  was  not  disquallfled; 
and  whether,  as  a  matter  of  fact  and  of  law, 
the  judge  of  the  city  court  of  Bamesville 
is  not  disqualified,  by  reason  of  his  financial 
interest  in  the  result,  from  entering  a  judg- 
ment absolute  on  a  criminal  recognizance 
In  that  court 

We  shall  consider  these  questions  in  re- 
verse order.  Civ.  Code  1896,  §  4045,  so 
far  as  is  now  material,  declares  that:  "No 
judge  or  justice  of  any  court,  no  ordinary, 
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justice  of  the  peace  nor  presiding  officer  of 
any  inferior  judicature  or  commission,  can 
sit  in  any  cause  or  proceeding  in  which  he 
is  pecuniarily  Interested,  without  the  con- 
sent of  all  the  parties  in  interest,"  etc  From 
the  provisions  of  the  act  creating  the  city 
court  of  Bamesville  (Acts  1890,  p.  332)  It  Is 
apparent  that  the  judge  of  that  court  in  his 
capacity  as  derk,  receives  his  compensation 
from  the  fees  fixed  (or  his  services  in  that 
court  as  clerk  thereof.  It  must  be  conced- 
ed that  the  judge,  acting  as  clerk.  Is  pecun- 
iarily Interested  in  the  costs,  and  but  for  a 
prevailing  public  policy,  which  has.  long  ex- 
isted and  been  recognized  in  this  state,  which 
we  may  say  is  almost  coeval  with  the  his- 
tory of  the  state  itself,  we  should  bold,  in 
accordance  with  our  personal  views,  that  the 
interest  of  the  judge  of  the  city  court  of 
Bamesville  in  the  costs  is  such  pecuniary  in- 
terest in  the  cause  as  would  and  should  dis- 
qualify him  from  presiding  therein.  Every 
judge  should  be  In  a  position,  not  only  to 
appear,  but  really  to  be,  impartial.  The  writ- 
er confesses  that  he  is  unable  to  see  the  dif- 
ference, except  as  to  amount,  between  the 
pecuniary  interest  in  a  part  of  the  subject- 
matter  of  a  case  and  the  whole  of  It,  unless 
it  be  that  the  costs  can  be  separated  from 
the  case  itself  in  the  consideration  of  this 
question.  And  this  separation  and  the  dis- 
tinction based  upon  it  is.  after  all,  purely  ar- 
bitrary, and  of  doubtful  propriety.  By  the 
scheme  of  the  act  establishing  the  city  court 
of  Bamesville,  the  judge's  pay  depends  en- 
tirely in  criminal  cases  and  cases  of  bond 
forfeitures  on  conviction  and  judgment  ab- 
solute. It  is  apparent  that,  if  there  are  no 
convictions,  there  will  be  no  fines  or  convict 
hire;  if  no  fines  or  convict  hire,  no  pay  for 
the  judge  for  criminal  cases,  unless  the  bond 
be  forfeited;  and,  if  no  bonds  be  forfeited 
and  judgment  of  forfeiture  collected,  still  no 
means  for  the  payment  of  the  judge.  The 
ninth  section  of  the  act  (Acts  1899,  p.  334) 
says:  ''The  judge  of  said  court  shall  be  ex 
officio  clerk  thereof,"  and  though  he  may  ap- 
I>olnt  a  clerk.  Section  14  (page  337)  provides 
that  "fees  and  costs  shall  go  to  and  belong 
to  the  judge  of  said  court  as  a  part  of  his 
compensation  as  such  judge  and  not  to  the 
clerk,"  and  the  same  provision  appears  in 
section  17  ^age  338).  Section  44  (page  346). 
after  authorizing  the  judge  of  said  court 
to  hire  out  the  convicts  of  said  court,  or,  in 
default  of  hiring,  to  otherwise  dispose  of 
them,  as  provided  in  the  act,  empowers  the 
judge  to  distribute  the  money  arising  from 
such  hire  as  part  of  the  fund  subject  to  the 
payment  of  insolvent  lists  for  costs,  includ- 
ing his  own.  Section  45  provides  "that  at  or 
within  ten  days  after  each  regular  term  of 
said  city  court,  and  oftener  if  he  shall  deem 
proper  to  do  so,  the  judge  of  said  city  court 
shall  distribute  the  fines  and  forfeitures  and 
convict  hire  arising  from  cases  tried  in  said 
court  as  follows:  Fines,  forfeitures,  and  con- 
vict hire  arising  in  cases  which  originate  In 


466 


60  SOUTHEASTERN  REPORTER. 


fSa. 


said  city  court  shall  be  prorated  T)etween  the 
solicitor,  jndge,  and  sheriff  of  the  city  court 
and  the  justices  of  the  peace  and  notaries 
public  and  ex  officio  justices  of  the  peace  and 
constables  on  their  bills  for  insolvent  costs; 
fines,  forfeitures,  and  convict  hire/  arising 
from  cases  transferred  frond  the  superior 
court  to  the  city  court,  shall  be  prorated  be- 
tween the  solicitor,  judge,  and  sheriff  of  the 
city  court,  the  Solicitor  General  and  clerk 
and  sheriff  of  the  superior  court  antl  justices 
•of  the  pesLce  and  constables  on  their  bills  for 
Insolvent  cost  in  transferred  cases,  the  judge 
of  the  cit;y  court  in  each  instance  participat- 
ing on  the  basis  of  the  fees  and  costs  usual- 
ly going  to  the  clerk  for  his  services  in  such 
matters,  as  the  judge  under  this  act,  as  part 
of  his  compensation  is  to  receive  all  the 
clerk's  fees  in  said  court,  and  is  to  employ 
a  clerk.  If  he  desires,  out  of  his  own  pocket 
If  at  any  time  there  shall  be  a  surplus  of  the 
insolvent  fund  arising  from  cases  originating 
in  the  city  court  after  paying  all  insolvent 
costs  on  cases  originating  in  city  court  the 
same  shall  be  applied  to  insolvent  costs  in 
transferred  cases,  and  if  at  any  time  there 
shall  be  a  surplus  of  insolvent  funds  arising 
in  transferred  cases  after  paying  all  insol- 
vent costs  in  transferred  cases,  the  same 
shall  be  applied  to  Insolvent  costs  in  cases 
originating  In  the  city  court  If  at  the  end 
of  any  year  there  shall  be  any  surplus  after 
paying  Insolvent  costs,  the  same  shall  go  to 
assist  paying  juries'  fees  and  incidentals  of 
said  court;  the  clerk  of  said  court  shall  keep 
two  lists,  one  of  the  criminal  cases  trans- 
ferred from  the  superior  court,  and  the  other 
of  criminal  cases  originating  In  said  city 
court,  which  lists  shall  show  the  names  of 
the  defendants,  the  disposition  of  the  cases, 
the  amount  of  cost  to  which  each  officer  Is 
entitled,  the  amount  of  fine  and  the  amount 
of  same  paid  to  each  officer,  and  at  the  same 
time  or  times  above  stated,  he  shall  make  a 
report  to  the  judge,  and  if  the  lists  are  found 
correct,  the  judge  shall  approve  said  lists,  if 
incorrect,  he  shall  correct  and  approve  them. 
When  said  lists  have  been  approved  they 
shall  be  recorded  on  the  minutes  of  said 
court  The  judge  shall,  before  paying  bills 
for  insolvent  cost,  approve  the  same  and  or- 
der them  placed  on  the  minutes  of  said  court; 
and  they  shall  be  a  lien  on  the  insolvent 
funds  superior  to  all  other  liens;  and  the 
clerk  of  said  court  shall  also  keep  a  book  in 
which  he  (sOiall  open  an  account  with  each 
officer  entitled  to  share  in  said  insolvent 
funds,  giving  him  credit  for  all  bills  of  in- 
solvent costs  approved  by  the  judge  as  afore- 
said and  debiting  him  with  all  payments. 
All  orders  distributing  sudi  money  shall  be 
entered  on  the  minutes  of  said  court,  and 
until  distributed  the  funds  are  considered  in 
the  hands  of  the  court,  and  the  judge  shall 
be  the  proper  custodian  thereof  and  shall 
disburse  the  same  by  order  as  aforesaid.'* 

In  one  sense  the  judge  of  the  city  court  of 
Bamesville  is  pecuniarily  interested  in  every 


cause  tried  In  his  court,  and  the  Code  for- 
bids any  judge  from  presiding  In  a  cause  in 
which  he  is  pecuniarily  interested.  The  pur- 
pose of  the  Legislature  on  the  passage  of  tlie 
act  of  1890  was  to  create  a  court,  and  of 
necessity  to  provide  a  judge.  If  pecuniary 
interest  in  a  cause  is  extended  to  mean  pe- 
cuniary interest  ^  the  costs,  this  construc- 
tion would  destroy  the  act,  because  there 
can  be  no  judge,  and,  of  course,  without  a. 
judge,  no  court  Under  a  well-settled  and 
controlling  rule  of  construction  it  Is  the  duty 
of  the  court.  If  possible,  so  to  construe  an 
act  as  to  preserve  it  and  to  give  effect  to 
the  intent  and  purpose  of  the  lawmaking? 
power,  rather  than  to  destroy  the  act  ana 
frustrate  the  manifest  purpose  of  the  Jje^is^ 
lature.  As  It  is  plainly  apparent  that  the 
judge  provided  for  by  the  act  would  never  be 
qualified  to  preside  in  the  court  thereby  creat- 
ed, it  is  clearly  inferable  that  the  lawmakers 
did  not  consider  pecuniary  interest  in  tbe 
costs  to  be  the  pecuniary  interest  in  a  cause 
referred  to  in  Civ.  CJode  1805,  f  4045.  WhUe 
we  cannot  say  that  we  personally  approve  of 
the  scheme  of  this  act  so  far  as  relates  to 
the  payment  of  the  judge,  still  we  are  con- 
strained, by  the  well-settled  rule  to  which  we 
have  referred,  to  uphold  its  legality.  CJon- 
strulng  the  words  "pecuniarily  interested," 
used  in  the  Code  section  strictly  with  refer- 
ence to  the  context  they  plainly  refer  to 
the  words  "cause  or  proceeding."  That  is, 
if  the  judge  has  any  interest  in  the  original 
subject-matter  of  the  cause  of  action,  he  will 
be  disqualified  upon  the  same  ground  as  if 
he  were  related  by  blood  or  marriage  to  one 
of  the  parties  within  the  prohibited  degree. 
That  is  disqualification  in  the  cause.  The 
cost,  however,  is  only  an  attendant  of  tbe 
suit  It  is,  in  one  sense,  an  Inseparable  at- 
tendant of  both  parties  until  the  cause  is 
ended,  but  it  hovers  over  both  parties,  and 
does  not  attach  itself  to  either  until  it  is 
affixed  upon  the  one  or  the  other  by  the  judg- 
ment of  the  court  and  thus  becomes  perma- 
nently domiciled.  The  first  act  fixing  com- 
pensation of  officers  by  fees  or  costs  which  we 
have  been  able  to  discover  was  the  act  of 
1792,  and  this  act  (In  connection  with  the 
fees  provided  for  quite  a  number  of  officers) 
made  provision  for  the  payment  of  clerks  of 
courts  in  this  manner.  It  Is  as  clerk  that 
the  judge  of  the  city  court  of  Bamesville 
is  empowered  to  collect  costs,  and  thereby 
has  a  pecuniary  interest  In  the  accumulation 
of  costs  and  their  collection.  But,  if  the 
cost  be  treated  as  an  independent  element 
separate  from  the  case  itself  and  which  only 
attaches  liability  to  one  or  other  of  the  par- 
ties as  an  Incident  dependent  upon  the  result 
of  the  trial,  then  the  judge  cannot  be  said 
to  be  pecuniarily  interested  in  the  cause  so 
as  to  disqualify  him  from  presiding.  The 
pecuniary  interest  referred  to  in  the  Code 
is  an  interest  in  one  side  or  the  other  of  the 
case — a  loss  in  the  subject-matter,  or  a  gain 
dependent  upon  the  result  of  the  issue.    The 
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cost  l0  not  a  part  of  the  subject-matter,  and 
the  amount  of  the  cost,  being  fixed  by  a  law, 
is  Independent  of  the  issue.  There  was  at 
oonmion  law  no  cost  of  suits  allowed  as  such, 
and  thus  the  fact  that  the  cost  is  a  matter 
separate  from  the  suit  must  be  recognized. 
At  common-  law  no  costs  were  allowed  eo 
nomine;  and,  though  in  actions  where  the 
plaintiff  recovered  damages  the  Jury  were 
allowed  to  Include  hla  expenses,  a  defendant 
had  no  indemnity  for  his  expenses  In  case 
he  prevailed. 

The  fact  that  costs  are  of  statutory,  and 
not  of  common-law,  origin,  is  quite  important 
in  the  decision  of  the  question  before  us. 
"The  term  'costs,'  as  applied  to  proceedings 
In  a  court  of  justice,  has  In  the  acceptation 
of  the  profession,  and  by  the  practice  of  all 
courts  In  Georgia,  a  well*understood  meaning. 
It  includes  all  charges  fixed  by  a  statute  as 
compensation  for  services  rendered  by  of- 
ficers of  the  court  in  the  progress  of  the 
cause.*'  Davis  v.  State,  83  Oa.  631-533; 
Markham  v.  Ross,  73  Ga.  105.  If  collectible, 
the  costs  are  payable  to  the  officer  no  mat- 
ter which  party  prevails.  The  history  of 
section  4045  of  the  Civil  Code  confirms  the 
view  that  the  pecuniary  interest  in  a  cause 
or  proceeding  referred  to  does  not  Include 
an  Interest  in  the  costs.  The  germ  of  the 
Code  section  was  the  fourth  section  of  the 
act  approved  December  5,  1801  (found  on 
page  460,  Cobb*B  Dig.),  which  provided  that 
'Mn  all  cases  brought  in  the  said  superior 
courts  or  either  of  them,  where  either  of  the 
Judges  thereof,  shall  be  a  party  or  interest- 
ed therein  it  shall  be  the  duty  of  three  or 
more  of  the  Justices  of  the  inferior  court  to 
preside  at  the  trial  of  the  same."  Next  the 
act  of  1868  was  passed.  Acts  1868,  x>.  129. 
It  gave  the  clerk  of  the  superior  court  the 
right  to  select  a  member  of  the  bar  to  pre- 
side where  the  Judge  of  the  superior  court 
was  disqualified  and  where  opposing  counsel 
could  not  agree  upon  a  member  of  the  bar 
who  was  present  Thus  the  act  stood  in  the 
Code  of  1873.  In  1880  (Acts  1880-81,  p.  58) 
the  Legislature  passed  an  act  enlarging  the 
grounds  of  disqualification  by  providing  that 
the  Judge  should  not  preside  in  a  case  in 
which  he  had  presided  in  any  inferior  Judica- 
ture when  his  ruling  or  decision  was  the  sub- 
ject of  review,  without  the  consent  of  all  the 
parties.  It  is  evident  from  the  original  act 
of  1891,  as  well  as  the  subsequent  acts  pass- 
ed upon  the  subject  of  judicial  disqualifica- 
tion upon  the  ground  of  interest,  that  the 
Code  section  is  aimed  at  interest  In  the  sub- 
ject-matter of  the  cause,  and  not  the  inci- 
dent of  a  suit  which  Is  provided  merely  as 
a  means  of  paying  the  officers  of  courts  for 
their  services,  the  costs.  The  iaterest,  which 
was  intended  should  operate  in  disqualifica- 
tion, was  a  feeling  that  would  prompt  the 
judge  to  desire  that  one  party,  rather  than 
the  other,  should  prevail — ^not  on  account  of 
self-interest,  unless  the  trial  judge  is  hUn- 
self  a  party,  but  on  account  of  Interest  in  a 


party  and  his  rights  as  such  party.  Thus  all 
the  disqualifications  created  since  the  act  of 
1801  concerned  circumstances  and  conditions 
in  which  it  is  probable  that  the  judge  him- 
self would  have  no  pecuniary  interest.  He 
might  have  none,  even  though  the  litigant 
were  related  to  him  within  the  fourth  de- 
gree. If  his  fee  had  been  paid  in  full,  he 
would  have  nonpecunlary  Interest,  although 
his  former  dlent  was  a  party,  and  the  fact 
that  he  had  previously  passed  upon  some 
point  in  a  case  in  a  lower  judicature,  of 
course,  is  of  no  pecuniary  interest  to  him. 
When  we  consider  these  changes  in  the  orig- 
inal act  as  explanatory  of  the  original  in- 
tention of  the  Legislature  in  the  passage  of 
the  act  of  1801,  as  well  as  of  its  subsequent 
intention  In  the  changes  made,  it  may  be  as- 
sumed that  the  Legislature  did  not  presume 
that  the  fact  that  a  decision  in  favor  or 
against  one  of  the  litigants  rather  than  the 
other,  which  might  render  costs,  otherwise 
uncollectible  in  fact  cbllectlble,  would  in- 
fluence the  conscience  and  judgment  of  the 
Judge.  We  are  well  aware  that  the  ancient 
doctrine,  that  favor  is  not  ^o  be  presumed 
against  a  judge,  has  been  overruled  by  prac- 
tical modem  legislation,  and  that  it  can  be 
applied  that  a  judge  should  be  absolutely  free 
from  bias  of  any  kind.  It  can  also  be  insist- 
ed that  even  judges  are  not  exempt  from  the 
frailties  of  human  nature,  and  that  sound 
public  policy  requires  that  a  judge  should 
not  be  placed  in  the  position  where  his  judg- 
ment is  likely  to  be  influenced  by  the  consid- 
eration that  one  Judgment  jnay  result  in  the 
collection  of  bis  costs,  whereas  the  contrary 
Judgment  would  defeat  its  collection. 

We  agree  with  the  learned  counsel  for 
plaintiff  in  error  that  good  policy  should 
prohibit  the  payment  of  a  judge  by  fees,  and 
the  creation  of  a  contingency  by  which  (in 
some  cases  at  least)  the  collection  of  the 
judge's  costs  or  money  for  his  benefit  may  be 
rendered  certainly  collectible,  and  in  the  oth- 
er collection  be  rendered  doubtful.  This  is 
the  most  that  can  be  said  as  to  the  payment 
by  fees  in  this  case. 

But,  while  we  agree  with  counsel  that  the 
act  creating  the  city  court  of  Bamesville  is 
not  in  accord  with  our  view  of  what  should 
be  the  policy  of  the  state  with  reference  to 
the  payment  of  judicial  officers  by  fees,  still 
we  cannot  hold  that  the  provision  in  the  act 
upon  this  subject  is  contrary  to  the  public 
policy  of  this  state,  or  unconstitutional.  On 
the  contrary,  it  has  been  the  policy  of  this 
state  from  the  earliest  times  to  pay  numerous 
Judicial  officers  by  assigning  to  them  the 
fees  usually  denominated  costs  in  lieu  of 
any  fixed  salary.  Besides  justices  of  the 
peace,  all  ordinaries  are  paid  by  fees,  and  the 
same  contingency  as  to  the  collection  of  their 
costs  may  arise  as  in  the  present  case.  Jus- 
tices of  the  inferior  courts  received  fees  for 
their  services  in  lieu  of  a  salary.  Judges  of 
the  county  courts,  except  where  otherwise 
recommended  by  the  grand  jury,  were  thus 
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paid,  and  quite  a  nninber  of  the  acts  creat- 
ing city  courts,  especially  those  whose  terri- 
torial jurisdiction  was  limited  to  a  subdivi- 
sion of  a  county,  have  provisions  practically 
Identical  with  those  in  the  act  now  under 
consideration.  So  that,  so  far  from  the  provi- 
sions of  the  act  creating  the  city  court  of 
Bamesville  being  contrary  to  the  public  poli- 
cy of  the  state,  it  may  rather  be  asserted 
to  be  in  accord  with  its  settled  policy  in  the 
establishment  of  Inferior  judicatures.  This 
policy  is  based  upon  reasons  of  public  econo- 
my, and,  while  this  policy  may  not  meet  our 
approval,  it  cannot  be  overlooked  or  disre- 
garded. As  we  cannot  conclude  that  the 
General  Assembly  of  1899  Intended  not  to 
create  the  court,  which  it  solemnly  declared 
It  was  creating,  as  well  ai^  on  account  of  the 
other  reasons  to  which  we  have  referred,  we 
are  constrained  to  hold  that  the  judge  of  the 
city  court  was  not  disqualified  to  preside  in 
the  case  now  before  us. 

2.  The  plaintifT  In  error  demurred  to  the 
forfeiture  upon  the  ground  that  there  was 
no  record  in  this  case  as  provided*  by  law. 
The  contention  ^Is  that  it  did  not  appear  up- 
on the  record  that  the  defendant  and  his 
surety  were  called  and  did  not  appear  when 
the  judgment  nisi  was  signed  and  the  rule  nisi 
issued  and  scire  facias  was  ordered  to  issue. 
It  was  within  the  power  of  the  judge  of  the 
city  court  of  Bamesville,  if  judgment  nisi 
was,  in  fact,  rendered,  to  make  the  minutes 
of  the  court  speak  the  truth  by  an  entry  of 
the  judgment  nunc  pro  tunc,  but  this,  so  far 
as  the  record  discloses,  was  not  done.  The 
paper  presented  to  the  judge  was  no  part  of 
the  record  until  It  was  entered  upon  the  min- 
utes. The  uniform  practice,  as  to  the  for- 
feiture of  the  bond  In  criminal  cases  in  this 
state,  so  far  as  we  are  apprised,  is  to  em- 
body in  the  judgment  nisi,  which  directs  the 
Issuance  of  scire  facias,  the  statement  that 
the  principal  was  called  and  failed  to  appear, 
and  the  surety  was  called  and  failed  to  pro- 
duce the  body  of  his  principal.  The  judg- 
ment nisi,  when  signed  by  the  judge  and 
entered  upon  the  minutes,  constitutes  record 
of  the  fact  that  the  principal  was  called  and 
did  not  appear,  and,  if  this  fact  was  entered 
upon  the  minutes,  even  though  the  judgment 
nisi  were,  in  fact,  never  signed  by  the  judge, 
and  yet  the  minutes  are  signed  by  him,  the 
record  Is  complete  and  valid.  The  point  is 
ruled  In  Park  v.  State,  4  Ga.  329,  and  It  is 
held  that,  *'before  ball  in  a  criminal  case  can 
be  made  liable,  the  record  must  show  that 
the  principal  was  called  and  did  not  appear." 
It  does  not  appear  that  the  paper  offered  by 
state's  counsel,  as  a  record,  was  ever  filed  In 
the  court  It  may  be  that  it  was,  and  that 
the  clerk  of  the  court  knew  that  it  was,  but 
it  cannot  be  Implied  that  the  judge  knew  it 
to  be  of  file  in  the  absence  of  an  entry  either 
on  the  minutes  or  the  paper  itself.  In  the 
absence  of  an  order  correcting  the  record 
the  judge  erred  in  entering  the  judgment  ab- 
solute against  the  surety,  and  the  certiorari 


should  have  been  sustained  upon  this  groand 
by  the  judge  of  the  superior  court. 

3.  It  is  insisted  by  plaintiff  in  error  ttiat 
the  recognizance  upon  which  he  was  surety 
Is  fatally  defective  because  it  does  not  al- 
lege an  offense  committed  against  the  laws 
of  Georgia,  and  because  the  bond  does  not 
clearly  set  forth  the  court  to  which  the  prin- 
cipal is  to  appear.  The  bond  says:  **The  city 
court  of  Bamesville.'*  Plaintiff  in  error  In- 
sists that  the  bond  should  have  required  the 
defendant  to  appear  at  "the  city  court  of 
Bamesville^  Pike  county,  Ga."  Neither  of 
these  points  are  meritorious.  It  is  true  that 
it  was  held'  in  Nicholson  v.  State,  2  Ga.  363» 
that  a  recognizance  must  be  its  own  interpre- 
ter, and  must  specify  on  its  face  ^e  crime 
of  which  the  accused  stands  cliarged  and  for 
which  he  was  arrested.  It  must  also  show 
that  the  charge  is  of  an  offense  committed 
against  the  laws  of  Georgia.  As  shown  in 
Mason  v.  Terrell,  8  Ga.  App.  — ,  00  S.  EL 
4,  it  has  been  decided  in  this  state  that  the 
use  of  the  word  "misdemeanor"  in  a  bond  la 
sufficient  compliance  with  the  principles 
announced  in  the  Nicholson  Case.  It  can  be 
presumed  that  the  principal  on  the  bond,  in 
common  with  every  citizen  of  the  common- 
wealth, knew  that  larceny  from  the  person 
is  an  offense  committed  against  the  laws  of 
Georgia,  and  to  make  this  additional  state- 
ment would  have  been  useless  repetition. 
The  court  before  which  the  defendant  prin- 
cipal was  bouDd  to  appear  was  correctly  set 
forth.  The  caption  of  the  act  id  entitled,  "An 
act  to  establish  the  city  court  of  Bamesville, 
in  the  city  of  Bamesville,  Pike  county,"  eta 
The  first  section  of  the  act  established  the 
city  court  of  Bamesville  eo  nomine.  The 
only  reference  to  Pike  county  In  Georgia  Is  in 
the  statement  that  the  city  court  of  Bames- 
ville, as  established  by  the  act,  is  to  be  held 
In  the  city  of  Bamesville,  in  Pike  county,  Ga. 

For  the  sole  reason  stated  in  the  second  di- 
vision of  this  opinion,  we  find  error  in  the 
judgment  of  the  judge  of  the  superior  court 
in  dismissing  the  certiorari,  and  the  Judgment 
Is  reversed. 


(8  0*.  App.  769: 

BOMB  BY.  ft  lilGHT  CO.  T.  KEELu 

(No.  947.) 

(Court  of  Appeals  of  Georgia.    Feb.  24.  190a) 

1.  Cabbiebs-<;abbiage  of  Passengbbs— Ooiv- 
TBtBxrroBT  Negligence  —  Mounting  Mov- 
ing Cab. 

To  attempt  to  mount  a  slowly  moving  street 
car  is  not  necessarily  negligent. 

[Ed.  Note.— For  cases  in  point,  set  Ont  Dig. 
vol.  9,  Carriers,  f  1369.] 

2.  Evidence  —  Judicial  Notice  —  Pbimabt 
Physical  Laws  — Eeteot  of  Allegation 
contbabt  to. 

An  allegation  in  pleading  which  contradicts 
anything  of  which  the  court  must  take  judicial 
cognizance  Is  absolutely  nugatory,  and  will  be 
disregarded. 

(a)  The  courts  are  required  to  take  notice  of 
primary  physical  laws. 

(b)  Fairly  construed,  the  petition  in  this 
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asserts  a  phvaical  Impoaribility,  and  is  there- 
fore demnrrable. 
S.  Dbicubbeb— SfioiaIi. 

The  special  demarrem  are  not  meritorious. 
(Syllabus  by  the  Court) 

Brror  from  City  Ck>iirt  of  Floyd  Ck>iinty; 
Harper  Hamilton,  Jndge. 

Action  by  Henry  Keel,  by  next  friend, 
against  the  Bome  Railway  &  Light  Ck>mpany. 
Judgment  for  plalntUf,  and  defendant  brings 
error.    Reversed* 

Keel  sued  the  Rome  Railway  &  Light  Com- 
pany, alleging  in  his  petition:  The  defendant 
ia  a  street  railway  company.  Plaintiff  was 
at  one  of  defendant's  stations  preparing  to 
board  a  car  as  a  passenger.  As  the  car  ap- 
proached, he  signaled  the  motorman  to  stop, 
an^  the  motorman  saw  the  signal  and  womid 
ap  the  brakes,  but  failed  to  get  th^  car  to  a 
complete  stand  at  the  station,  and  went  past 
it.  As  the  car  passed,  plaintiff  boarded  the 
step  of  the  front  platform  safely.  The  motor- 
man  saw  him.  As  plaintiff  was  stepping 
from  the  step  of  the  car  to  the  platform  the 
nootorman  threw  off  the  brakes.  The  car 
Jamped  fprward,  and  jerked,  knocked,  and 
threw  the  plaintiff  off  the  car.  He  was 
thrown  under  the  wheels,  and  certain  enu- 
merated injuries  ensued,  to  the  damage  of  the' 
plaintiff.  The  plaintiff  was  17  years  old,  was 
an  apprentice  moulder,  earning  $3  per  day, 
and  by  the  time  he  reached  21  years  of  age 
would  have  been  earning  $6  per  day  had  the 
Injury  not  occurred.  It  Is  alleged  that  the  de- 
fendant was  negligent,  in  that  the  motorman 
tlirew  the  brakes  off  said  car,  and  caused  and 
allowed  it  to  Jump  forward  and  throw  peti- 
tioner off.  The  defendant  demurred  on  the 
grounds:  No  cause  of  action  is  alleged.  The 
proximate  cause  of  the  injury  was  plalntilTs 
negligence  in  attempting  to  board  the  front 
platform  of  a  moving  car.  The  allegations 
of  negligence  are  too  vague  and  indefinite; 
ateo,  specially  that  it  is  not  alleged  how  far 
the  car  was  from  plaintiff  when  he  signaled 
it ;  also,  that  it  is  not  alleged  that  the  loosen- 
ing of  the  brakes  was  done  in  an  unusual  or 
negligent,  manner.  Nor  is  it  alleged  that  the 
Jump  forward  and  Jerk  of  the  car  was  in 
any  way  unusual  or  out  of  the  ordinary  way 
of  the  movement  of  cars;  that  the  allegation 
that  the  plaintiff  was  without  fault  states 
a  mere  conclusion  of  the  pleader ;  also,  to  the 
allegation  that  by  the  time  he  reached  21 
years  of  age  he  would  have  been  earning  $6 
per  day,  because  it  is  speculative  and  in- 
definite. This  demurrer  was  overruled,  and 
the  defendant  excepts. 

Dean  &  Dean,  for  plaintiff  in  error.  Sea- 
bom  &  Barry  Wright,  for  defendant  in  error. 

POWBLL,  J.  (after  stating  the  facts  as 
above).  1.  To  attempt  to  mount  a  slowly 
moving  street  car  is  not  necessarily  negligent 
If  while  the  passenger  is  getting  upon  the 
car  the  motorman,  by  producing  an  unusual 
and  unnecessary  Jerk,  throws  him  off,  a  lia- 


bility against  the  company  may  be  predicated 
thereon.  Also  a  sudden  acceleratk>n  of  the 
speed  while  the  passenger  Is  in  the  act  of  get- 
ting aboard  may  be  negligent  White  v. 
Atlanta  Consolidated  Street  Ry.  Co.,  92  Ga. 
494, 17  S.  B.  672;  Gainesville  Ry.  Ca  v.  Jack- 
son, 1  Ga.  Appi  632,  57  S.  B.  1007.  In  Ricks 
▼.  Georgia  Southern  ft  Fla.  Ry.  Co.,  118  Ga. 
259,  46  S.  B.  268,  a  recovery  was  denied  be- 
cause the  sudden  acceleration  of  the  train  had 
begun  and  was  already  dangerous  when  the 
plaintiff  tried  to  catch  a  car  rail,  which  he 
missed.  In  the  transaction  now  before  us, 
if  safe  entrance  into  the  car  was  reasonably 
practicable  at  the  time  the  plaintiff  attempt- 
ed to  mount  and  the  motorman  negligently  did 
something  to  render  it  dangerous,  a  liability 
might  be  predicated ;  but  if  the  attempt  was 
fraught  with  danger  ab  initio,  and  the  motor- 
man  did  nothing  to  increase  the  danger,  the 
plaintiff  should  not  recover,  though  he  suc- 
ceeded in  accomplishing  a  part  of  what  was 
attempted  without  actually  encountering  in- 
Jury. 

2.  The  defendant's  liability  to  the  plaintiff, 
however,  rests  solely  on  the  allegation  that 
the  releasing  of  the  brakes  was  negligence; 
and  this  act,  which  is  a  casual  and  ordinary 
act  in  the  operation  of  cars  and  which  is  not 
In  the  particular  instance  averred  to  liave 
been  unusual  or  unnecessary,  depends  for  its 
sufficiency  for  that  purpose  upon  the  effect 
alleged,  that  it  caused  the  car  to  Jump  for- 
ward, and  to  Jerk  petltidner  off.  This  must 
be  viewed  in  the  light  of  the  other  allegations 
of  the  petition.  It  is  stated  that  the  car  was 
approaching  a  usual  stopping  place,  and  that 
the  motorman  was  in  the  act  of  bringing  it 
to  a  stop,  and  that  he  had  the  brakes  on.  The 
petition  does  not  allege  whether  the  electric 
current  was  off  or  on,  but  especially  in  the 
absence  of  a  direct  allegation  on  this  point  it 
is  proper  for  us  to  assume  that  the  current 
was  off;  this  being  the  usual  condition  of  a  car 
when  a  stop  Is  about  to  be  made  or  when  the 
brakes  are  applied.  There  is  no  allegation  that 
concurrently  with  the  release  of  the  brakes  the 
power  was  turned  into  the  motors.  The  case 
rests  solely  upon  the  proposition  that  a  release 
of  the  brakes  caused  the  car  to  Jump  for- 
ward with  a  Jerk;  a  proposition  wholly  con- 
tradictory of  the  laws  of  physics  and  to  ordi- 
nary experience.  Leaving  out  of  considera- 
tion external  causes,  including  condition  of 
the  track,  curves,  etc.,  we  dare  say  that  no 
motorman  can  impart  a  Jerk  to  his  car  by 
releasing  his  brakes  or  by  throwing  off  his 
current  Jerks  and  Jolts  come  from  throw- 
.ing  on  the  brakes  or  the  current  active  forces 
that  tend  to  disturb  the  inertia* 

The  only  forces  toiding  to  propel  a  car 
when  the  current  is  off  are  its  momentum, 
and,  if  the  track  be  downgrade,  gravity.  Op- 
posed to  both  of  these  forces  Is  friction.  We 
will  first  consider  the  car  to  be  running  on 
level  ground.  Here  the  momentum  is  gradual- 
ly expended  In  overcoming  the  friction,  and 
the  car  will  slowly  stop.    The  application  of 
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brakes  Increaaes  the  MctioDt  so  that  the  mo- 
mentum is  the  more  quickly  overcome,  and 
the  qpeed  undergoes  a  rapid  reduction.  If 
you  release  the  brakes — i.  e.,  remove  the  ex- 
cess friction — you  do  not  add  to  the  momen- 
tum. You  merely  subtract  from  the  fric- 
tion, and  there  results  not  an  Increase  of 
speed,  a  jumping  forward  of  the  car,  but 
merely  a  constant,  but  less  rapid,  reduction 
of  speed.  If  the  car  is  running  downgrade, 
gravity,  as  well  as  momentum,  is  opposed  to 
friction,  and  may  be  strong  enough  to  keep 
the  car  in  motion,  and  to  accelerate  it  despite 
the  friction.  In  this  case,  as  in  the  other, 
the  application  of  brakes  by  adding  to  the 
friction  tends  to  overcome  the  forces  of  grav- 
ity and  the  momentum  of  the  car,  and  a  re- 
duction of  speed  ensues.  If,  now,  the  brakes 
be  released,  there  may  result,  not  only  a 
diminution  in  the  degree  at  which  the  speed 
is  being  reduced,  but  an  actual  acceleration 
of  the  car;  but  now,  as  before,  there  can  be 
no  sudden  jerk,  for  gravity,  though  a  well- 
known  law,  produces  a  uniform  acceleration. 
Under  these  laws  of  nature  of  which  the 
court  must  take  judicial  notice,  a  sudden 
jump  or  jerk  of  the  car  cannot  be  produced 
by  merely  throwing  off  the  brakes.  Some- 
thing else  must  concur  to  produce  these  ef- 
fects. We  are  made  surer  that  this  a  priori 
reasoning  is  not  fallacious  by  the  corrobora- 
tion of  actual  personal  observation,  though 
the  judgment  of  the  court  must  rest  upon  the 
application  of  the  physical  laws  and  not  on 
the  personal  experience, 'for  knowledge  of  the 
latter  nature  cannot  extend  the  court's  ju- 
dicial cognizance.  By  experiments  personal- 
ly observed  by  the  writer  through  the  cour- 
tesy of  a  local  motorman,  he  finds  that,  when 
the  current  is  not  on,  the  releasing  of  the 
brakes  does  not,  wheth^  on  level  ground  or 
on  downgrade,  produce  any  sudden  jerk  or 
jump  of  the  car.  On  downgrade  there  is 
usually  a  smooth  gradual  acceleration.  On 
level  track,  by  an  illusion,  the  car  seems  to 
gain  speed  when  the  brake  is  first  released, 
but  closer  observation  shows  that,  in  fact, 
there  is  no  acceleration,  but  only  a  change 
from  rapid  to  slow  reduction  of  speed.  Thus 
a  posteriori  we  reach  the  same  result  to 
which  our  a  priori  reasoning  led,  that  it  is 
physically  impossible  that  a  release  of  the 
brakes  alone  could  have  produced  the  result 
claimed;  and  no  other  cause  is  shovm.  We 
may  say,  further,  that  after  our  minds  reach- 
ed this  conclusion  we  submitted  the  (pinion 
for  verification  to  the  professor  of  physics  in 
one  of  the  leading  technical  institutions  of 
the  country,  and  he  says  in  reply:  '*You  are. 
entirely  correct  in  your  reasonings  and  de- 
ductions as  indicated  in  your  paper  which  I 
enclose.  The  laws  of  physics  justify  the  con- 
clusions you  have  arrived  at" 

A  party  will  not  be  permitted  to  maintain 
in  his  pleadings  a  contradiction  of  those 
things  of  which  the  court  is  required  to  take 
judicial  cognizance.  Of  the  primary  physi- 
cal laws  the  courts  must  take  notice.    16  Oyc. 


854  (8).  Therefore  the  pleading  Is  demurra- 
ble when  it  sets  up  a  contradiction  of  tbese 
laws.  Since  a  physical  impossibility  cannot 
exist  at  all,  it  cannot  be  admitted  even  by 
demurrer.  Such  an  allegation  must  be  treat- 
ed by  the  courts  just  as  they  would  treat  an 
allegation  that  what  is  not  law  Is  law;  L  e., 
it  must  be  wholly  disregarded.  Therefore 
the  court  erred  in  not  sustaining  the  general 
demurrer.  Compare  McEwen  v.  Atlanta  By. 
Co.,  120  Oa.  1008,  48  S.  B.  391. 

8.  As  the  plaintiff  may  seek  still  to  avoid 
the  dismissal  of  his  action  by  an  amendmoit 
made  before  the  remittitur  is  filed,  we  deem 
it  proper  to  pass  upon  the  special  demurrers. 
The  demurrer  on  the'  ground  that  the  dis- 
tance plaintiff  was  from  the  car  when  he 
gave  the  signal  is  not  meritorious.  Cedar- 
town  Cotton  Co.  V.  Miles,  2  Ga.  App.  70  (la), 
68  S.  E.  280  (la).  Nor  is  the  demurrer  to  the 
categorical  allegation  that  the  plaintiff  -was 
without  fault  good.  JarreU  v.  American 
Pipe  Bending  Ca,  2  Oa.  App.  764  (14),  69 
8.  EL  188;  Georgia  Midland  R.  Co.  v.  Evans. 
87  Ga.  673,  675,  13  S.  E.  580.  The  demurrer 
to  the  paragraph  alleging  that  the,  plaintilTa 
earning  capacity  would  increase  is  not  well 
taken.  Central  Ry.  Ca  v.  Minor,  2  Oa.  App. 
804,  59  S.  E.  81. 

Judgment  reversed* 


(3  Ga.  App.  686> 
ARNOLD  V.   EMPIRE  MUT.  ANNUITY   & 

LIFE  INS.  CO.     (No.  481.) 
(Court  of  Appeals  of  (Georgia.    Feb.  24,  1908.) 

1.  INSUBANCE— CONSTBUCnON    OP  CONTRACT— 
LiBEBAL    CONSTBUCTION    IN    FaVOB    OF    IN- 

SUBED— Pbemiums— Waiveb  ofCash  Pat- 

KENT. 

•Polldes  of  insurance  will  be  liberally  con- 
strued in  favor  of  the  object  to  be  accomplished* 
and  conditions  and  provisos  of  every  contract 
of  insurance  will  be  strictly  construed  against 
the  insurer  who  prepares  and  proposes  the  con- 
tract. If  a  policy  of  insurance  is  capable  of  be- 
ing construed  in  two  ways,  that  interpretation 
should  be  placed  upqn  it  which  Is  most  favora- 
ble to  the  insured ;  and  forfeitures,  not  being 
favored,  the  court  should  be  ''prompt  to  seize 
hold  of  any  circumstance  that  indicates  an  elec- 
tion to  waive  a  forfeiture  or  an  agreement  to 
do  so." 

[Ed.  Note.— For  cases  in  i)oint,  see  Out  Dig. 
vol.  28,  Insurance,  8  295.] 

(a)  The  payment  of  a  premium  on  a  policy  of 
insurance  m  cash  may  be  waived  by  the  proper 
officers  of  the  insurance  company,  and  a  note 
or  other  obligation  mav  be  accepted  by  its  duly 
authorized  officers  in  lieu  of  a  cash  payment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  S  398.] 

2.  Same— FOBFEITUEB— NONPATlflBWT  OF    FBl- 
MIUMS. 

The  power  to  forfeit  an  insurance  policy 
must  be  'dominated  in  the  bond."  The  failure 
to  pay  a  promissory  note,  taken  in  ^yment  of 
an  insurance  policy  (although  it  is  stipulated  in 
the  note  that  the  nonpayment  of  the  same  ac 
maturity  will  avoid  the  policy),  will  not  forfeit 
the  policy  where  there  is  no  condition  in  the 
policy  itself  providing  for  its  forfeiture  for  the 
nonpayment  of  notes.  ''When  the  condition  as 
to  forfeiture  for  nonpayment  on  maturity  of  a 
note  given  for  the  premmm  is  contained  only  hi 
the  note,  the  mere  fact  that  the  note  is  not  paicT 
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At  maturity  does  not  of  itself  avoid  the  policy. 
Such  a  provision  la  a  condition  subsequent,  of 
which  the  company  must  avail  itself  by  clear 
and  unequivocal  acts."  **Where  a  oompan;^ 
claima  a  forfeiture  for  nonpayment  of  a  premi- 
um note,  it  must  offer  to  surrender  the  note. 
It  cannot  forfeit  the  policy  and  keep  the  note.** 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Di^. 
vol.  28,  Insurance,  f  897.] 

(a)  A  provision  for  interest  fai  a  note  taken  In 
lieu  of  the  payment  of  a  premium  in  cash  sup- 
plies consideration  for  the  delay  in  payment  of 
the  premium,  and  is  to  be  considered  as  a  dr- 
cumstanoe  in  determining  the  intention  of  the 
parties. 

(b)  The  payment  of  the  first  premium  renders 
the  contract  of  insurance  complete.  A  contract 
ot  life  insurance  is  eenerally  a  continuing  con- 
tract, either  during  the  life  of  the  insured  or  for 
a  term  of  yeanb  &nd  the  payment  of  the  annual 
premium  (after  the  first  premium  is  paid)  Is  a 
condition  subsequent,  "the  nonperformance  of 
which  may  or  may  not,  according  to  circumstan- 
ces, work  a  forfeiture  of  the  policy." 

[Ed.  Noti.^For  cases  in  point,  see  Oent  Dig. 
▼ol.  28,  Insurance,  f  f  281,  &1-001] 

(c)  Where  an  insurance  company  accepts  a 
note  for  the  premium,  the  policy  will  be  con- 
tinued of  force  for  the  same  length  of  time  as* 
if  the  amount  represented  by  the  note  had  been 
paid  In  cash,  unless  the  contract  of  insurance 
contains  an  express  stipulation  to  the  contrary, 
or  unless,  in  the  event, of  nonpayment  of  the 
note  at  maturity,  the  insurer  asks  a  surrender 
of  the  policy  and  offers  to  surrender  the  note. 

[ESd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  28,  Insurance,  S  807.] 

3.  Sams— Interest  of  Bxnsficiabt. 

The  beneficiary  of  an  insurance  policy  has 
a  vested  right  in  the  contract  of  insurance 
which  cannot  be  diminished  or  affected  by  sub- 
sequent aneements  between  the  insurer  and 
the  insured,  which  are  not  stipulated  or  provid- 
ed for  in  the  original  contract  The  vested  right 
of  the  beneficiary  is  subject  to  be  divested  only 
in  accordance  with  express  provisions  of  the 
contract  permitting  a  change  of  the  beneficiary. 
[Ed.  Note.— For  cases  in  point  ■««  Gent  Dig. 
vol.  28,  Insurance,  §  1461.] 

4.  Same  —  Ebtofpbl  to  Dbnt  Pathxivt  ow 

Pbemium. 

An  insurance  company  mav  be  estopped  by 
the  course  of  dealings  between  itself  and  the  in- 
sured from  denying  the  payment  of  a  premium. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  S  1057.] 

5.  Tender— Mode  and  Sufficiency. 

A  formal  tender  is  unnecessary  where  ex- 
press declarations  are  made  by  the  party  to 
whom  money  is  payable  that  he  will  not  accept 
it  if  tendered.  The  law  takes  one  who  makes 
such  a  statement  at  his  word,  and  does  not 
thereafter  require  the  doing  of  a  vain  thing. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig, 
voL  45,  Tender,  f  6.] 

6.  Saks— Tendeb  bt  Agent  ob  Fbiend. 

Tender  may  be  made  by  an  agent  or  friend 
at  the  instance  of  an  interested  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Tender,  S  &] 

7.  IRSUSANCB— Premiums  —  Pbeiciux  Not>— 
Skpabate  Contbaot. 

A  note  accepted  in  payment  of  a  premium 
is  a  separate  and  indei>endent  transaction— an 
independent  contract— fCnd  has  no  relation  to 
the  contract  of  insurance  except  as  stipulated 
in  such  policy  of  insurance. 
(Syllabus  by  the  Court) 

Error  from  City  Goart  of  Atlanta;  H.  IL 
Reld,  Judge. 

Action  by  Z.  B.  Arnold  against  the  Empire 


Mutual  Annuity  &  Life  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  bringa 
error.    Reversed. 

Green,  Tilson  &  McKinney,  for  plaintiff  in 
error.  Chas.  A.  Read  and  Tye,  Peeples. 
Bryan  &  Jordan,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  in  error 
brought  an  action  on  a  contract  of  Insurance 
Issued  by  the  defendant  company  on  the  life 
of  her  husband,  Walter  B.  Arnold.  The  de- 
fendant demurred  to  certain  portions  of  the 
petition,  and  its  demurrer  was  sustained  by 
the  lower  court,  and  exceptions  pendente  lite 
were  filed  to  the  judgment  sustaining  the 
demurrer.  The  case  was  then  submitted  to 
the  judge  without  the  intervention  of  a  ju- 
ry upon  an  agreed  statement  of  facts,  and  a 
judgment  was  rendered  finding  the  company 
not  liable  on  the  contract  of  insurance.  Ex- 
ception is  taken  also  to  this  judgment 

PlaintilTs  petition  set  out  that  on  the  29th 
day  of  January,  1901,  the  Empire  Mutual  An- 
nuity &  Life  Insurance  Company  issued  and 
delivered  to  her  husband  a  policy  of  insu- 
rance upon  his  life,  whereby  said  company  in< 
Bured  the  life  of  said  Arnold  for  an  annuity 
of  $600,  and  promised  upon  receipt  and  ac- 
ceptance of  satisfactory  proof  of  death  of 
the  insured  to  pay  petitioner,  during  the  con- 
tinuance of  her  widowhood,  said  annuity  of 
$000,  and  at  her  death  or  remarriage  to  pay 
the  said  annuity  to  her  minor  children  unti] 
they  may  die  or  reach  the  age  of  21  years. 
It  was  further  alleged  In  the  petition  that  the 
premiums,  according  to  the  terms  of  the  poli- 
cy, are  payable,  $187.50  cash,  payable  one- 
fourth  on  the  20th  day  of  January,  April,  Ju- 
ly, and  October  of  each  year,  and  that  the 
policy  further  provides  that  "a  grace  of  thir- 
ty days  will  be  allowed  in  the  payment  of 
premiums  hereafter  due  on  this  policy.*'  The 
petition  further  alleged  that  the  full  annual 
premiums  for  the  years  1901  and  1902  had* 
been  paid  in  full  to  the  company;  that  on 
the  22d  of  May,  1903,  the  company  took  a 
note  from  petitioner's  husband  for  the  bal- 
ance then  due  for  the  1903  premium,  the  note 
being  for  $181.90,  and  maturing  October  15, 

1903,  and  that  there  had  been  paid  upon  the 
note  <m  March  7,  1904,  the  sum  of  $50.  It 
was  further  alleged  that  on  the  7th  of  March, 

1904,  the  company  accepted  from  said  Walter 
B.  Arnold  a  note  for  the  balance  of  the  1904 
premium,  to  wit,  the  sum  of  $168.50,  matur- 
ing October  1,  1904.  Copies  of  the  insurance 
policy  and  of  the  notes  above  mentioned  were 
attached  to  the  petition.  In  the  tenth  para- 
graph the  petition  alleged  that  Walter  B. 
Arnold,  the  insured,  was  taken  to  his  bed 
with  typhoid  fever  on  September  5,  1904,  and 
was  totally  and  permanently  disabled  from 
that  date,  and  died  October  28,  1904.  The 
eleventh,  twelfth,  and  thirteenth  paragraphs 
of  the  petition  are  as  follows:  (11)  **That 
after  the  let  day  of  October,  1904,  and  before 
the  death  of  said  Arnold,  a  friend  and  neigh- 
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bor  of  said  Arnold,  while  said  Arnold  was 
confined  to  his  bed  and  too  sick  to  know 
of  or  attend  to  any  business  (as  he  was  prac- 
tically ill  all  of  the  time  from  October  1, 
1904,  until  the  date  of  his  death),  offered  to 
pay  to  Wm.  W.  Reid,  the  secretary  of  said  in- 
surance company,  all  of  the  unpaid  premiums 
due  by  said  Arnold  upon  said  policy,  but  the 
said  Beid,  after  a  conference  with  the  other 
otRcers  of  said  company,  refused  to  accept 
the  premiums  on  said  policy."  (12)  'That 
when  said  above-mentioned  note  for  $168.&0 
matured  on  October  1,  1904,  said  Walter  B. 
Arnold  was  extremely  ill,  and  had  been  for- 
bidden by  his  physicians  to  attempt  to  at- 
tend to  any  business,  and  said  Arnold  did 
not  know  of  the  matority  of  said  note,  as  he 
was  not  in  full  possession  of  his  mental  facul- 
ties at  that  time  or  at  any  time  from  October 
1,  1904,  until  the  date  of  his  death,  by  reason 
of  said  disease."  (13)  '*That  one  Watterson, 
an  employe  in  the  cotton  oil  mills  of  which 
said  Arnold  was  superintendent,  knowing  that 
said  Arnold  had  outstanding  a  note  or  notes, 
for  the  premium  upon  said  policy  of  insu- 
rance, but  not  knowing  when  said  notes  ma- 
tured, and  knowing  that  said  Arnold's  mental 
condition  was  such  that  he  could  not  attend 
to  said  note  and  could  not  remember  the  ma- 
turity of  the  same,  called  upon  one  Thomas 
M.  Oalloway,  an  agent  of  said  insurance  com- 
pany in  the  city  of  Atlanta,  (Georgia,  author- 
ized by  said  company  to  collect  premiums 
for  said  company  upon  its  policies  of  insu- 
rance, and  told  said  Calloway  of  said  Arnold's 
condition  before  the  maturity  of  said  note 
for  $168.50  on  October  1,  1904,  and  request- 
ed said  Calloway  to  ascertain  when  said  note 
matured*  which  the  said  (galloway  agreed  to 
do,  and  also  promised  the  said  Watterson 
that  he  would  call  him  [Watterson]  up,  and 
notify  him  when  said  note  matured*  as  he 
had  agreed  to  do,  and  said  Watterson  was 
thus  prevented  from  paying  said  note  for 
said  Arnold,  as  he  would  have  done,  had 
said  Calloway  informed  him  of  the  date  of 
the  maturity."  The  fourteenth  paragraph 
stated  that  the  petitioner  was  the  widow  of 
said  Arnold,  deceased.  The  fifteenth  para- 
graph Is  in  the  following  words:  "Petitioner 
stands  ready  and  now  offers  to  pay  said 
two  notes  above  set  out,  with  Interest,  to  wit» 
said  note  for  $181.50  and  said  note  for  $168.- 
60,  less  the  credit  of  $50  on  said  first  note, 
which  said  notes  said  company  have  refused 
to  accept  payment  upon,  as  above  stated,  and 
your  petitioner  makes  and  offers  to  pay  a 
continuing  tender."  The  petition  proceeds  to 
aver  that  proper  proofs  of  death.  In  accord- 
ance with  the  requirements  of  the  policy, 
were  furnished  and  delivered  to  the  secretary 
of  the  company  on  January  25, 1905,  but  that 
the  company  refused  to  pay  the  first  quarter- 
ly Installment  of  $150,  and  Judgment  is  pray- 
ed for  that  amount  with  interest 

The  defendant  company  demurred  as  fol- 
lows: ""(l)  Paragraph  11  of  the  petition 
should  be  stricken  because  it  is  not  alleged 


that  there  was  any  specific  amount  of  moEH 
ey  actually  tendered,  or  that  'the  friend  and 
neighbor'  was  acting  by  authority  from  tbe 
insured.  Besides,  the  allegations  are  im- 
material and  irrelevant  (2)  Paragraph  12 
should  be  stricken  because  immaterial  and 
irrelevant  (3)  Paragraph  13  should  be 
stricken  because:  (a)  Immaterial  and  irrele- 
vant (b)  It  appears  from  said  paragraph 
that  said  Watterson  was  a  mere  volunteer, 
and  had  no  authority  to  act  for  the  insured. 
(c)  It  is  not  alleged  that  said  CUilloway  as 
agent  of  defendant  was  authorized  to  deal 
with  such  matters  or  had  power  to  naake 
any  negotiations  or  promises  on  the  trans- 
actions  complained  of  that  would  be  binding 
on  defendant  (4)  Paragraph  15  should  be 
stricken  because  the  facts  alleged  show  it  is 
not  such  a  tender  of  money  as  the  law  re- 
quires, and  besides  it  is  immaterial  and  ir- 
relevant" The  plaintiff  offered  An  amend- 
ment to  the  eleventh  and  thirteenth  para- 
graphs of  the  original  petition,  but  the  court 
iBustained  the  demurrer  of  the  defendant  and 
struck  paragraphs  11,  12,  13,  and  15  of  the 
petition. 

The  defendant  filed  ,an  answer  denying  lia- 
bility on  the  contract  of  insurance  on  the 
ground  that  one  of  the  conditions  of  the  pol- 
icy of  Insurance  was  that  if  any  premium 
was  not  paid  on  or  before  the  day  it  was 
due,  the  policy  hecame  void,  and  set  up  in 
Its  answer  that  the  note  of  May  22,  1903, 
contained  a  provision  that  if  said  note  was 
not  paid  at  maturity  the  policy  should  be 
ipso  facto  null  and  void,  and  that  contempora- 
neously with  the  acceptance  of  the  note  dat- 
ed March  7, 1904,  and  as  a  part  of  the  agree- 
ment the  company  delivered  to  said  Arnold 
a  receipt  specifying  that  the  nonpayment  of 
the  note  due  October  1,  1901,  would  render 
tbe  policy  null  and  void,  and  terminate  all 
rights  thereunder.  The  defendant  company 
therefore  insisted  that  by  reason  of  the  non- 
payment of  the  note  due  October  1,  1904, 
as  well  as  by  reason  of  the  nonpayment  of 
the  note  which  matured  October  15,  1903, 
the  policy  sued  on  was  void,  and  all  rights 
thereunder  had  been  terminated.  Plaintiff 
demurred  to  the  defendant's  answer,  but 
as  to  all  material  portions  of  the  demurrer, 
it  was  overruled  by  the  court  and  exception 
is  taken  to  this  ruling. 

In  the  statement  of  the  facts  submitted  to 
the  presiding  judge  it  was  agreed  by  the 
parties  that  on  the  29th  day  of  January,  1901, 
the  Empire  Mutual  Annuity  &  Life  Insur- 
ance Company  executed,  issued,  and  deliver- 
ed to  W.  B.  Arnold  the  policy  of  Insurance, 
a  copy  of  which  Is  attached  to  the  petition, 
whereby  said  company  Insured  the  life  of 
said  Arnold  for  the  oonsideration  named  in 
said  policy  for  an  annuity  of  $600,  and  prom- 
ised upon  sufficient  proof  of  death  to  pay 
said  annuity  (payable  quarterly),  to  be  paid 
during  the  continuance  of  her  widowhood, 
and  that  the  premium  specified  to  be  paid 
was  $187.50;  the  policy  providing  that  said 
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premium  shall  be  paid  In  advance  upon  the 
delivery  of  said  policy,  and  on  or  before  the 
29th  day  of  January  in  every  year  until  20 
fnll  years  have  been  paid,  or  until  the  prior 
death  of  the  Insured;  said  policy  providing 
farther  that  each  policy  holder  has  the  right 
at  the  time  any  premium  falls  due  to  pay 
a  quarterly  or  semiannual  premium  accord- 
ing to  the  company's  schedule.  If  the  year- 
ly premium  is  not  paid  In  full  at  the  begin- 
ning of  the  policy  year,  but  Is  paid  In  Install- 
ments, all  unpaid  portions  of  said  install- 
ments should  be  considered  and  charged 
against  the  policy.  It  was  further  agreed 
that  the  policy  had  the  following  entries  up- 
on it  at  the  time  It  was  delivered:  'Tre- 
miums  imyable  •  as  follows:  $187.50  cash, 
payable  on  29th  day  of  January,  April,  Ju- 
ly, and  October  of  each  year,"  and  that  the 
policy  further  provides  that  "a  grace  of  thir- 
ty days  be  allowed  In  the  payment  of  pre- 
miums hereafter  due  on  this  policy." 

It  was  admitted  that  the  annual  payments 
for  the  years  1901  and  1902  were  paid  In  full 
to  the  company,  and  that  the  company  took 
from  Walter  B.  Arnold,  on  May  22,  1903,  for 
the  balance  then  due  said  company  for  the 

1903  premium,  his  note  for  $181.50,  maturing 
October  15,  1903,  and  that  a  payment  of  $50 
was  made  on  this  note  March  7,  1904,  and  of 
$25  on  April  17, 1904 ;  that  on  the  7th  day  of 
March,  1904»  the  company  accepted  from 
said  Arnold  a  note  for  the  balance  of  the 

1904  premium  on  said  policy  of  insurance, 
said  note  being  for  the  sum  of  $16a50,  ma- 
turing October  1,  1904.  It  was  further 
agreed  between  the  parties  that  the  insured 
was  taken  to  his  bed  with  typhoid  fever  on 
the  5th  of  September,  1904,  and  became  total- 
ly and  permanently  disabled  from  that  di- 
sease from  that  date,  and  died  on  the  28th  of 
October,  1904.  It  was  likewise  admitted 
that  the  petitioner  was  the  widow  of  the  in- 
sured, and  that  satisfactory  proofs  of  death 
bad  been  furnished  and  payment  refused* 
It  was  further  agreed  that  one  of  the  condi- 
tions of  the  policy  of  Insurance  is  that  "if  any 
premium  Is  not  paid  on  or  before  the  date  It 
becomes  due  the  policy  shall  be  void,  and  all 
payments  previously  made'  shall  become  the 
property  of  the  company ;"  that  the  premium 
due  January  29,  1903,  on  said  policy  was 
f  187.50,  less  a  dividend  of  $6,  leaving  $181.50 
due  by  the  insured,  for  which  the  insured 
executed  the  note  dated  May  22,  1903,  the 
note  providing  that  "this  note  is  given  for 
the  amount  of  the  premium  due  and  payable 
Jan.  29th,  1903,  on  policy  No.  1,055  of  said 
company.  It  Is  understood  and  agreed  that 
In  consideration  hereof  said  policy  Is  ex- 
tended until  default  is  made  in  the  payment 
of  this  note,  when  all  rights  and  benefits  ac- 
cmlng  thereby  shall  cease  and  determine 
without  notice,  and  said  policy  shall  be  ipso 
facto  nun  and  void.  I  hereby  agree  that  this 
note  shall  not  be  deemed  a  payment  for  life 
insurance,  but  only  for  an  extension  of  the 


time  for  the  payment  of  the  same,  and  the 
nonpayment  of  this  note  when  due,  and  de- 
termination of  said  Insurance  by  reason 
thereof,  shall  not  impair  the  validity  of  this 
note,  but  the  same  shall  become  due  and 
payable  for  the  proportion  of  its  face  and 
interest  that  the  time  the  insurance  has  t>een 
extended  bears  to  the  whole  time  covered  by 
said  premium."  The  balance  due  on  the  note 
is  still  unpaid.  It  was  further  agreed  be- 
tween the  parties  that  the  next  premium  on 
the  policy  of  insurance  became  due  January 
29,  1904,  amounting  to  $187.50,  less  a  divi- 
dend of  $19,  leaving  a  balance  of  $168.50  due, 
for  which  the  insured,  on  March  7,  1904,  ex- 
ecuted a  note  payable  October  1,  1904.  It 
was  admitted  that  contemporaneously  with 
the  execution  and  delivery  of  this  note  the 
company  delivered  to  the  insured  a  receipt 
which  was  accepted  by  him.  The  receipt 
stipulates  that  on  the  payment  of  the  note 
due  October  1, 1904,  on  or  before  its  maturity, 
the  company's  regular  premium  receipt  will 
be  delivered  to  Walter  B.  Arnold,  and  con- 
tains the  stipulation  that  "the  nonpayment 
of  said  note  at  maturity  will  render  said 
policy  null  and  void  and  terminate  all  rights 
thereunder."  It  was  also  admitted  that  all 
Dotlce  as  to  the  payments  of  premiums  was 
waived  by  the  insured,  and  that  the  note 
was  deposited  In  the  bank  for  collection  be- 
fore its  maturity,  and  that  the  bank  mailed  a 
notice  of  the  maturity  of  such  note  to  said 
Arnold,  to  which  nb  response  was  made,  and 
this  note  Is  still  unpaid. 

Four  questions  are  raised  by  the  record. 
(1)  The  controlling  question  in  the  case  is, 
whether  the  company  waived  the  provisions 
of  the  policy  which,  declare  a  forefeiture  In 
the  event  that  premiums  are  not  paid  when 
due,  because,  unless  this  be  true,  the  three 
remaining  points  presented  by  the  record  need 
not  be  considered.  In  our  consideration  of 
this  question,  we  start  with  the  cardinal  prop- 
osition that  the  contract  shall  be  most  strictly 
construed  against  the  insurer,  and  influenced 
by  the  well -settled  rule  that  forfeitures  are 
not  favored,  and  that  courts  will  seize  every 
opportunity  to  defeat  a  forfeiture.  These 
principles  are  so  well  settled  as  to  require  no 
citations  of  authority. 

It  was  uncontradicted  that  the  first  two 
premiums  were  paid.  On  the  29th  of  Janu- 
ary, 1903,  the  third  premium  was  not  paid 
and  the  company  had  the  right,  without  any 
express  declaration  on  its  part,  or  without 
the  necessity  for  any  act,  to  hold  the  con- 
tract terminated,  unless  the  insured  availed 
himself  of  the  80  days  of  grace  stipulated 
In  the  contract  This  the  insured  did  not  do. 
Instead,  however,  of  treating  the  contract  as 
void  and  standing  by  the  term  "nominated 
in  the  bond,"  it  appears  that  the  company, 
in  the  month  of  May,  1903,  after  the  time 
when  the  insured  could  have  made  even 
a  quarterly  payment  on  the  premium,  elected 
to  continue  the  contract  by  allowing  the  in- 
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sured  a  $6  dividend,  as  If  bis  payment  bad 
neyer  terminated,  and  by  taking  bis  note  for 
tbe  remainder  due  tbe  subsequent  October. 
It  l8  true  tnat  tbls  note  provided  tbat  if  it 
were  not  paid  at  maturity  the  policy  should 
be  avoided,  but  it  la  plain  tbat  the  company 
abandoned  Its  right  to  forfeiture  on  account 
of  the  nonpayment  of  this  note  at  maturity, 
because  long  thereafter  it  accepted  payments 
on  the  note,  and  In  taking  the  second  note 
treated  the  first,  not  merely  as  a  debt  which 
it  was  entitled  to  collect,  regardless  of  the 
policy,  but  as  payment  of  the  premium  for 
1908,  because  when  the  company  took  the 
note  representing  the  amount  of  the  premium 
for  1904  it  deducted  therefrpm  $19  as  a  divi- 
dend due  to  the  insured  as  a  policy  holder 
in  good  standing.  The  company  might  have 
declared  the  policy  avoided  for  the  nonpay- 
ment of  the  first  note  at  its  maturity,  and  as 
it  might  still  have  held  the  insured  as  maker 
of  the  note  for  the  proportionate  part  thereof 
equal  to  the  portion  of  the  premium  for  1903 
which  accrued  up  to  the  date  of  the  maturity 
of  the  note,  this  would  not  of  Itself  have 
shown  that  the  company  waived  its  right 
to  forfeit  the  policy,  or  that  it  had  not  avail- 
ed Itself  of  that  right  But  the  allowance 
of  the  dividend  of  $19  earned  upon  the  policy 
for  the  year  1908  estopped  the  company  from 
asserting  that  the  poUqy  became  forfeited 
by  reason  of  the  nonpayment  of  the  first  note 
at  its  maturity.  Having  treated  the  insured 
as  a  policy  holder  in  good  standing  in  the 
allowance  of  the  dividend,  the  company  will 
not  thereafter  be  heard  to  assert  that  the 
note  was  not  deemed  as  evidence  of  a  debt 
and  that  the  premium,  as  such,  had  not  been 
paid—in  other  words,  the  company  will  not 
be  heard  to  say  that  the  note  had  not  been 
accepted  in  lieu  of  a  cash  payment  and  sub- 
stituted therefor  for  all  purposes  beneficial 
to  the  insured.  The  first  note,  therefore,  cuts 
no  figure  In  the  determination  of  the  case. 

On  January  29,  1904,  the  deceased  should 
have  paid  a  fourth  premium.  But,  as  in  the 
previous  year,  he  did  not  pay  on  the  day  set 
for  payment  nor  within  the  30  days  of  grace 
allowed,  either  in  whole  or  in  part,  by  quar- 
terly or  semiannual  payment,  and  tbe  com- 
pany again  had  the  absolute  right,  under  tbe 
express  provisions  of  the  contract,  .to  treat 
the  contract  as  terminated  and  totally  void. 
Instead  of  attempting  to  pursue  this  course, 
however,  the  company  again  took  from  the 
insured  a  promissory  note,  due  October  1, 
1904,  for  the  remainder  of  the  premium  which 
should  have  been  paid  January  29th  previ- 
ous, after  deducting  the  dividend  for  the 
previous  year.  This  note  did  not  contain 
the  provision  that  nonpayment  of  the  note 
at  maturity  would  void  the  policy,  but  a  con- 
temporaneous receipt  accepted  by  the  insur- 
ed contained  this  stipulation,  and  renders 
that  stipulation  as  effectual  as  if  it  had  been 
incorporated  in  the  note  itself.  Before  ma- 
turity of  this  latter  note  tbe  insured  became 
seriously  sick  and  totally  disabled,  a  condi- 


tion provided  fot  In  the  policy.  This  dis- 
ability, however,  can  be  of  no  avail  to  the 
beneficiary  of  the  policy,  for  the  reason  that 
the  benefits  derivable  from  tbe  condition  of 
total  disability  depended  upon  another  stip- 
ulation of  the  policy  which  was  not  complied 
with  by  the  Insured. 

When  the  insured  died  the  case  stood  thus: 
The  Insured  had  given  a  note  and  accepted 
a  contemporaneous   receipt  providing  for  a 
forfeiture  of  the  policy  if  his  note  was  not 
paid  at  maturity,  which  (as  we  have  held 
before)  was  Just  as  effectual  for  the  purposes 
intended  as  if  the  provision  of  the  receipt  bad 
been   incorporated   in  the  note.     This   note, 
however,  represented   the  premium   on    the 
policy  until  January  29,  1905 — a  date  three 
months  subsequent  to  the  death  of  the  insur- 
ed.    It  may  be  questioned,  whether,  under 
the  course  of  dealings  between  the  parties, 
in  view  of  the  fact  that  the  policy  of  in- 
surance did  not  require  Its  forfeiture  for  the 
nonpayment  of  the  notes,  it  would  have  been 
forfeited  in  case  the  insured  had  lived,  but 
certain  it  Is  tbat  It  cannot  be  held  to  have 
been  forfeited  so  far  as  tbe  beneficiary  is 
concerned.   When  the  first  premium  was  paid 
upon  the  policy,  the  contract  not  only  be- 
came complete  between  the  insurer  and  the 
assured  but  the  beneficiary  obtained  a  vested 
right  in  the  contract  which  could   neither 
be  defeated  nor  affected  by  subsequent  con- 
tracts made  between  the  Insured  and  the 
Insurer  in  which  she  did  not  participate.    It 
cannot  be  questioned  tbat  if  the  original  con- 
tract of  insurance  (which  is  evidenced  by  the 
policy  and  all  papers  contemporaneous  there- 
with and  attached  thereto  as  a  part  of  the 
contract  of  Insurance)  had  provided  that  non- 
payment of  notes  taken  In  lieu  of  premiums 
should  work  a  forfeiture  of  the  policy,  non- 
payment of  this  note  due  October  1,  1904, 
would  have  rendered  the  contract  null  and 
void.    But  such  is  not  the  stipulation  of  the 
policy  now  under  consideration.     It  simply 
provides  that  if  the  premium  is  not  paid  at 
maturity  the  policy  shall  be  avoided.     In  • 
other  words,  the  policy,  exceptfor  the  waiver 
of  the  company,  was  voidable  if  not  void 
when  the  last  note  was  taken.    When,  bow- 
ever,  the  company  elected  to  waive  the  pay- 
ment of  the  premium  In  cash,  and  took  a  note 
in  lleiY  of  cash,  it  did  something  it  had  the 
power  to  do,  and  the  effect  of  its  action  was 
(so  far  as  the  beneficiary  is  concerned)  to 
complete  the  payment  of  the  premium  up  to 
January,  1905,  which  was  more  than  three 
months  after  the  death  of  the  deceased. 

We  conclude,  therefore,  that  so  far  as  the 
beneficiary  under  the  contract  of  Insurance  is 
concerned  the  contract  was  valid  and  en- 
forceable at  the  time  of  the  death  of  the  in- 
sured, with  the  right  on  the  part  of  the  com- 
pany, under  a  provision  of  the  policy  (which 
seems  to  recognize  and  foresee  Just  such  con- 
tingencies as  these),  to  retain  th4  amounts 
due  it  which  are  represented  by  the  notes. 

Our  decision  rests  upon   four  well-estab' 
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lished  principles:  (1)  Gondltloiis  and  provl* 
sions  contained  in  a  contract  of  insurance 
wUl  be  strictly  construed  against  the  insurer. 
<2)  The  giving  of  a  note  t^  the  Insured  for 
a  premium,  and  acceptance  of  such  note  by 
the  insurer,  Is  equivalent  to  a  cash  payment, 
and  default  in  payment  of  such  note  at  ma- 
turity will  not  work  a  forfeiture  of  the  pol- 
icy unless  the  original  contract  of  insurance, 
as  well  as  the  notes,  contain  a  stipulation  to 
that  effect  (8)  The  beneficiary  of  a  contract 
of  insurance,  having  a  vested  right  therein, 
the  rights  of  such  beneficiary  cannot  be  af- 
fected by  any  acts  or  dealings  between  the 
insurer  and  the  insured  which  may  tend  to 
ingraft  new  conditions  upon  the  contract  of 
insurance,  without  the  consent  of  the  bene- 
ficiary. (4)  Further,  any  agreement  or  course 
of  action  on  the  part  of  the  insurance  com- 
pany which  leads  a  party  Insured  honestly  to 
believe  that,  by  conforming  thereto,  a  for^ 
felture  of  his  policy  will  not  be  incurred 
will  estop  the  company  from  Insisting  upon 
the  forfeiture,  though  it  might  be  claimed  un- 
der the  letter  of  the  contract 

1.  In  our  decisions  in  Missouri  Insurance 
Co.  V.  Lovelace,  1  Ga.  App.  446,  58  S.  E.  93, 
Insurance  Go.  v.  Tye,  1  Ga.  App.  380,  58  S.  B. 
110,  and  Athens  Ins.  Co.  v.  Toney,  1  Ga.  App. 
492,  57  S.  B.  1013,  this  court  has  committed 
itself  to  the  position  that  policies  of  insur- 
ance will  be  liberally  construed  in  favor  of 
the  object  to  be  accomplished,  and  that  the 
conditlonB  and  provisos  of  every  contract  of 
insurance  will  be  strictly  construed  against 
tlie  insurer  who  prepares  and  proposes  the 
contract  To  use  the  language  of  the  Su- 
preme Court  in  Mass,  Life  Association  v.  Bob- 
inson,  104  Ga.  256^  80  S.  B.  918  (2),  42  L.  B. 
A.  261,  '^if  a  policy  of  insurance  is  capable  of 
being  construed  in  two  ways,  that  interpre- 
tation must  be  placed  upon  it  which  is  most 
favorable  to  the  insured."  The  construction 
of  the  policy  in  the  present  case  is  not  really 
involved,  except  for  the  contention  by  which 
the  defendant  endeavors  to  include  within  its 
terms  more  than  is  therein  expressed.  As 
Justice  Bradley  remarl^s,  in  delivering  the 
opinion  of  the  United  States  Supreme  Coiurt 
in  Ins.  Co.  V.  Norton,  96  U.  S.  234,  24  L.  Bd. 
689,  and  again,  in  delivering  the  opinion  of 
the  court  in  Ins.  Co.  v.  Bggleston,  96  U.  S. 
577,  24  L.  Ed.  841,  "forfeitures  are  not  fa- 
vored in  the  law,  and  courts  are  always 
prompt  to  seize  hold  of  any  circumstance  that 
indicates  an  election  to  waive  a  forfeiture  or 
an  agreement  to  do  so  on  which  the  party 
has  relied  and  acted.  Any  agreement,  dec- 
laration, or  course  of  action  on  the  part  of 
an  insurance  company  which  leads  a  party 
insured  honestly  to  believe  that,  by  conform- 
ing thereto,  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity 
tm  his  part  will  and  ought  to  estop  the  com- 
pany from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express 
letter  of  the  contract    The  company  is  there- 


by estopped  from  enforcing  the  forfeiture." 
The  question  as  to  the  extent  of  the  author- 
ity of  an  agent  of  the  company  to  waive  the 
prompt  payment  of  the  premium  on  the  day 
upon  which  it  is  due  or  the  like  authority  on 
the  part  of  an  agent  to  waive  payment  in 
cash,  or  to  accept  an  evidence  of  debt  in  lieu 
of  cash  payment  does  not  enter  into  this  case, 
for  it  is  stated  in  the  agreed  statement  of 
facts  that  both  the  dotes  given  by  the  in- 
sured for  premiums  were  taken  and  accepted 
by  the  defendant  company  itself,  and  it  is 
well  settled  that  the  proper  officers  of  an  in- 
surance company  can  waive  the  payment  of 
premiums  in  cash. 

The  contention  of  the  defendant  in  error  is 
that  the  receipt  which  was  accepted  by  the 
Insured,  contemporaneously  with  giving  the 
note,  provided  that  the  policy  should  be  void 
unless  the  note  was  paid  at  maturity,  and 
that  as  the  note  was  not  paid  at  maturity 
the  policy  Itself  was  thereby  avoided.  It 
has  been  frequently  held  In  this  state  that 
where  the  policy  contained  the  stipulation 
that  when  notes  given  in  payment  of  premi- 
ums were  not  paid  at  maturity  the  policy 
should  be  null  and  void,  and  that  the  non- 
payment of  such  notes  worked  a  forfeiture 
of  the  policy.  Sullivan  v.  Indemnity  Ass'n, 
101  Ga.  809,  29  S.  B.  41  (1).  This  holding 
is  absolutely  correct,  because  in  such  cases 
the  payment  of  the  note  is  one  of  the  condi- 
tions of  the  contract— conditions  precedent  to 
its  creation.  But  it  is  quite  another  thing 
to  hold,  in  the  absence  of  such  a  stipula- 
tion in  the  contract  (as  in  this  case),  that  the 
taking  of  such  a  note  subsequently  will  in- 
graft this  condition  prejudicial  to  the  rights 
of  the  insured  and  to  the  vested  interest  of 
the  beneficiary  upon  the  policy.  Such  a  hold- 
ing would  be  diametrically  opposed  to  the 
general  rule  that  forfeitures  are  not  favored. 
Instead  of  construing  the  contract  most  fa- 
vorably to  the  insured,  and  more  strongly 
agahist  the  insurer  who  prepared  and  pro- 
posed the  contract  such  a  ruling  would  be 
equivalent  to  making  a  contract  more  favor- 
ably to  the  insurer  than  he  himself  proposed, 
and  be  tantamount  to  removing  from  con- 
sideration an  act  by  which  the  Insurance 
company  estopped  itself  from  denying  the 
validity  of  the  policy. 

2.  So  far  as  we  have  been  able  to  discover 
in  every  case  where  it  has  been  decided  in 
this  state  that  the  nonpayment  of  premium 
notes  forfeited  the  policy  of  insurance  the 
policy  itself  contained  an  express  stipulation 
to  that  effect  The  exact  question  whether 
a  policy  not  containing  a  provision  for  a  for- 
feiture upon  the  nonpayment  of  notes  given 
for  premiums  shall  be  avoided,  because  notes 
containing  such  stipulation  and  accepted  by 
the  company  for  the  premiums  in  lieu  of  a 
cash  payment  are  not  paid  has,  so  far  as  we 
can  find,  never  been  decided  in  this  state. 
But  many  courts  of  the  highest  standing 
have  held  that,  where  a  promissory  note  is 
taken  in  payment  of  a  premium,  the  failure 
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to  pay  the  note  will  not  forfeit  the  policy, 
although  it  ia  80  stipulated  in  the  note-rand 
such  is  the  doctrine  of  the  text  books  on 
insurance— when  there  is  no  condition  in  the 
policy  providing  for  forfeiture  on  the  non- 
payment of  notes.  ''When  the  condition  as 
to  forfeiture  for  nonpayment  on  maturity  of 
a  note  given  for  the  premium  is  contained 
only  in  the  note,  the  mere  fact  that  the  note 
is  not  paid  at  maturity  does  not  of  itself 
avoid  the  policy.  Such  a  provision  is  a  con- 
dition subsequent,  of  which  the  company 
must  avail  itself  by  clear  and  unequivocal 
acts.  It  must  demand  payment  at  the  prop- 
er time,  and,  if  no  payment  is  made,  it  must 
declare  the  policy  void."  Joyce  on  Insure 
ance,  {  1211.  So,  also,  it  is  said  In  May  on 
Insurance,  §  845e,  *'If  there  is  not  a  stipula- 
tion to  that  effect,  failure  to  pay  a  premium 
note  at  maturity  will  not  defeat  the  policy. 
And  a  stipulation  in  the  premium  note  it- 
self that  its  nonpayment  shall  avoid  the  pol- 
icy (no  such  provision  being  contained  in  the 
policy)  is  nugatory.  Where  a  company  claims 
a  forfeiture  for  nonpayment  of  a  pr^nium 
note,  it  must  offer  to  surrender  the  note. 
It  cannot  forfeit  the  policy  and  keep  the 
note.'*  "In  the  absence  of  a  stipulation  in 
the  contract,  for  forfeiture  or  suspension  of 
the  risk,  or  similar  condition  In  case  of  non- 
payment of  a  note  given  for  the  cash  premi- 
um when  due,  payment  is  not  a  condition 
precedent  to  the  validity  of  the  policy,  and 
it  continues  in  force  notwithstanding  the 
note  is  not  paid  at  maturity,  even  though  the 
policy  provides  that  if  the  premium  be  not 
paid  when  due  the  insurance  policy  shall  be- 
come forfeited  and  void."*  Joyce  on  Insur- 
ance, I  1212.  And  this  conforms  to  the  rule 
stated  by  Emerigon  (Emerigon  on  Insurance, 
Meredith's  Ed.  1850,  c.  Ill,  S  7,  p.  70),  who 
says  that  if  the  credit  is  given  for  the  pre- 
mium, there  behig  no  stipulation  for  forfei- 
ture, default  in  payment  at  the  time  agreed 
does  not  operate  as  a  rescission  of  the.  con- 
tract unless  there  be  a  custom  at  the  place 
of  contract  to  the  contrary. 

When  the  first  premium  was  paid  the  con- 
tract was  complete.  Hipp  v.  Fidelity  Ins. 
Co.,  128  Oa.  491,  67  S.  B.  892.  And,  un- 
questionably, at  that  time  the  rights  of  the 
beneficiary  were  vested.  This  principle  has 
been  settled  in  this  state  ever  since  the  de- 
cision in  Smith  v.  Head,  75  Ga.  755,  was 
impliedly  recognised  in  Cason  v.  Owens,  100 
Ga.  143,  28  S.  El  75^  and  was  expressly  reaf- 
firmed  in  Perry  v.  Tweedy,  128  Ga.  402,  57 
8.  B.  782.  If  the  policy  itself  had  provided 
for  a  forfeiture  upon  nonpayment  of  the  note 
given  for  premiums,  that  effect  must  be  giv- 
en to  the  contract  But  many  courts  of  last 
resort  have  held,  as  we  think  Justly,  that 
where  the  policy  itself  (as  In  tills  case)  con- 
tains no  such  stipulation,  such  a  condition 
contained  in  a  promissory  note,  given  for  a 
premium,  will  not  be  ingrafted  upon  the 
prior  contract  of  insu  *anee. 

In  Ins.  Co.  V.  Hardle,  37  Kan.  674,  16  Paa 


02,  where  a  note  given  In  payment  of  a 
premium  of  a  policy  contained  a  stipulation 
for  a  forfeiture  of  the  policy,  because  of  tbe 
nonpayment  of  the  note  at  maturity  "as  pro- 
vided in  the  policy,''  and  the  policy  Itself 
did  not  provide  for  a  forfeiture  on  account 
of  the  nonpayment  of  the  note,  it  was  held 
that  the  condition  of  forfeiture,  mentioned  in 
the  note,  was  nugatory.  In  McAllister  v. 
Ins.  Ck>.,  101  Mass.  55S»  3  Am.  Rep.  404,  in 
which  there  was  a  provision  in  the  policy, 
as  in  thls^  that  it  should  be  void  for  the  non- 
payment of  any  premiums,  the  court  say: 
"This  policy  does  not  provide  that  it  aball 
be  avoided  or  forfeited  upon  the  failure  to 
pay  any  note  or  obligation  given  for  a  pre- 
mium, and  differs  in  that  respect  from  the 
cases  of  Pitt  v.  Berkshire  Ins.  Go.,  100  Mass. 
5(X),  and  Robert  v.  New  England  Ins.  Go.,  1 
Disn.  (Ohio)  359."  In  the  McAllister  Case,  as 
in  this,  the  company  retained  the  notes  and 
the  assured  the  policy,  and  he  died  without 
paying  the  notes,  and,  on  the  contrary,  posi- 
tively refused  to  pay  them.  On  this  sub- 
ject. Justice  Gray,  delivering  the  opinion, 
said:  "In  this  case  the  company,  while  de- 
clining to  accept  payment  of  the  notes  on 
account  of  the  sickness  of  the  assured,  did 
not  return  or  offer  to  deliver  the  notes.**  In 
Kline  V.  National  Benefit  Association,  111 
Ind.  462,  11  N.  B.  620,  60  Am.  Rep.  703. 
the  court,  holding  that  the  failure  to  pay 
the  note  taken  In  payment  of  a  premium  will 
not  forfeit  the  policy,  although  it  was  so 
stipulated  in  the  note,  cites  Franklin  Ins. 
Co.  V.  Wallace,  93  Ind.  7;  N.  W.  Life  Ins. 
Co.  V.  Little,  56  Ind.  504;  Hull  v.  Life  Insi 
Co.,  39  Wis.  397;  Phoenix  Life  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  1  Sup.  Ct  18,  27  L.  Ed. 
65;  Insurance  Co.  v.  Dutcher,  95  U.  S.  269. 
24  L.  Ed.  410;  Ohde  v.  Mutual  Ins.  Co.,  40 
Iowa,  357;  Insurance  Company  v.  Bonner,  36 
Ohio  St  51;  and  National  Benefit  Associa- 
tion T.  Jackson,  114  III.  533,  2  N.  E.  414. 

In  considering  the  effect  of  the  nonpay- 
ment of  a  note  taken  for  the  payment  of  a 
premium  as  a  separate  contract  apart  from 
the  policy  it  is  to  be  borne  in  mind  that  the 
payment  of  the  first  premium  completes  the 
contract  of  insurance;  that  the  contract  of 
Insurance  is  not  for  one  year,  but  for  the 
life  of  the  insured  or  a  term  of  years ;  that 
the  insurance  company  has  the  right  to  take 
notes  (either  the  notes  of  the  assured  or  of 
any  other  person)  in  payment  of  annual  pre- 
miums; that  the  company  can,  at  its  pleas- 
ure, include  or  omit  from  the  contract  of  in- 
surance which  it  prepares  and  proposes  a 
stipulation  providing  for  a  forfeiture  of  the 
policy  upon  the  nonpayment  of  such  notes — 
but  that,  after  all,  the  payment  of  the  annual 
premium,  after  the  first  premium  is  paid,  la 
a  condition  subsequent  *'the  nonperformance 
of  which  may  or  may  not,  according  to  cir- 
cumstances, work  a  forfeiture  of  the  policy." 
Thompson  v.  Ins.  Co.,  104  U.  S.  252,  26  L. 
Ed.  765.  Nothing  contrary  to  this  principle 
la  ruled  in  any  of  the  cases  cited  by  counsel 


oa.) 


ARNOLD  T.  EMPIRE  MUT.  ANNUITY  A  hlFE  INS.  CO. 


477 


tor  defendant  In  error.  In  National  Life 
ABS'n  ▼.  Brown»  103  Ga.  882,  29  S.  B.  927, 
tbe  contract  of  life  insurance  itself  stipulated 
that  '*if  all  stipulated  payments  or  notes 
are  not  paid  on  or  before  the  day  when  due, 
then,  and  in  either  event,  this  contract  shall 
become  null  and  void";  and  the  Supreme 
Court,  In  holding  that  "a  failure  by  the  in- 
sured to  pay  on  or  before  its  maturity  a 
promissory  note  given  for  the  first  premium 
worked  a  forfeiture  of  the  policy,"  was  mere- ' 
ly  enforcing  the  contract  as  made  by  the  par- 
ties. In  Sullivan  v.  Indemnity  Ass'n,  101 
Oa.  809,  29  S.  E.  41,  the  same  is  true  because 
the  policy  contained  a  condition  that  "in  case 
any  note,  check,  or  draft  given  in  payment 
or  part  payment  of  money  due  the  associa- 
tion shall  not  be  paid  at  maturity  this  policy 
lai)ees  In  the  same  manner  as  it  would  had 
the  payment  not  been  made  when  due."  We 
should  hold,  did  the  policy  in  the  present 
case  contain  such  a  stipulation,  just  as  the 
Supreme  Court  did  in  the  Sullivan  Case — 
that  the  plaintiff  would  nbt  be  entitled  to 
recover.  But  this  policy  contains  no  spch  con- 
dition, and,  furthermore,  the  default  in  both 
the  above  cases  was  as  to  the  payment  of 
the  first  premium.  .The  point  now  under  con- 
sideration was  not  involved  in  the  decision 
In  Bank  of  Commerce  v.  N.  Y.  Life  Ins.  Co., 
125  Ga.  552,  54  S.  E.  643,  but  upon  examina- 
tion of  the  original  record  in  that  case  we 
find  that,  while  the  policy  is  incontestible 
after  the -first  year,  still  the  benefits  to  ac- 
crue, either  in  extended  insurance  or  for  paid- 
op  insurance,  are  expressly  precluded  If 
there  is  ahy  indebtedness  to  the  company,  as 
well  as  If  the  premiums  are  not  duly  paid.  In 
other  words,  the  contract  provides  for  a  for- 
feiture in  case  of  a  certain  indebtedness  to 
the  company^  although  the  policy  is  nonfor- 
feitable for  nonpayment  of  the  premium. 
The  policy  seems  to  recognize  that  though 
the  premium  may  have  been  paid  another 
form  of  indebtedness  may  be  created  instead 
of  the  premium  (such  as  taking  a  note  for  a 
premium),  and  in  this  event  the  company 
expressly  reserves  the  right  not  to  extend 
the  insurance,  as  it  agrees  to  do  upon  mere 
nonpayment  of  a  premium.  The  first  condi- 
tion of  the  policy  is  as  follows:  "First,  if 
any  premium  is  not  duly  paid,  and  if  there 
Is  no  indebtedness  to  the  company,  this  poli- 
cy will  be  indorsed  for  the  amount  of  in- 
surance specified  in  the  table  on  the  s^ond 
page  hereof,  on  written  request  •  •  • 
If  no  such  request  is  made  the  insurance  will 
automatically  continue  for  the  term  speci- 
fied in  said  table  and  no  longer."  In  Knidc- 
erbocker  Life  Ins.  Co.  v.  Pendleton,  112  U. 
S.  696,  5  Sup.  Ct  314,  28  L.  Ed.  866,  the  case 
turned  upon  whether  the  lower  court  erred 
in  holding  that  the  same  diligence  and  the 
performance  of  the  same  acts  were  required 
on  the  part  of  the  insurance  company  as  the 
holders  of  a  draft  or  bill  given  for  the  pay- 
ment of  a  premium,  in  order  to  work  a  for- 
feiture of  the  policy  of  insurance  as  were  re- 


quired of  them  to  make  the  drawer  liable  up- 
on it  Outside  of  this  question  the  beneficia- 
ries of  the  policy  were  not  in  a  position  to 
claim  any  benefits  under  the  policy  because 
the  policy  itself  was  conditioned  to  be  void 
if  any  obligation  given  in  payment  of  an  an- 
nual premium  was  not  paid  at  maturity. 

In  Iowa  Life  Ins.  Co.  ▼.  Lewis,  187  U.  S. 
335,  23  Sup.  Ot  126,  47  U  Ed.  204,  which  is 
cited  by  counsel  for  defendant  in  error,  we 
are  unable  to  find  any  withdrawal  of  the  ap- 
proval of  the  Supreme  Court  of  the  United 
States  of  the  decision  in  Insurance  Co.  v. 
French,  30  Ohio  St  240,  27  Am.  Rep.  443, 
as  contained  in  Thompson  v.  Ins.  Co.,  104 
U.  S.  252,  26  L.  Ed.  765,  so  far  as  the  prin- 
ciple now  under  consideration  is  concerned. 
In  the  Lewis  Case,  on  page  348  of  187  U.  S., 
page  131  of  23  Sup.  Ct  (47  L.  Ed.  204),  Jus- 
tice McEenna,  after  holding  that  the  payment 
of  the  premium  can  be  exacted  simultaneous- 
ly "With  the  delivery  of  the  policy,  and  dis- 
cussing at  some  length  the  question  as  to 
whether  the  receipt  for  the  premium  deliv- 
ered concurrently  with  the  delivery  of  the 
policy  itself  constituted  part  of  the  contract, 
proceeds  to  say  that  it  was  contended  in  the 
Thompson  Case,  supra,  that  **the  mere  tak- 
ing of  notes  in  payment  of  the  premium  was 
in  itself  a  waiver  of  the  conditional  for- 
feiture, and  Ins.  Co.  v.  French,  30  Ohio  St 
240,  was  cited  to  support  the  contention." 
Justice  McKenna  then  proceeds  to  say  "To 
the  contention  and  citation  it  was  replied 
[quoting  the  language  of  Justice  Bradley  on 
page  257  of  104  U.  S.  (26  L.  Ed.  765),  in  the 
opinion  in  the  Thompson  Case]:  *But  in  that 
case  [the  French  Case]  no  provision  was 
made  in  the  policy  for  a  forfeiture  in  case  of 
the  nonpayment  of  a  note  given  for  the  pre- 
mium, and  an  unconditional  receipt  for  the 
premium  had  been  given  when  the  note  was 
taken,  and  this  fact  was  specially  adverted  to 
by  the  couipt'  We  think  the  decision  in  that 
case  was  entirely  correct  •  •  ♦  But  in 
tills  case  the  policy  does  contain  an  express 
condition  to  be  void  if  any  note  given  in  pay- 
ment of  premium  should  not  be  paid  at  ma- 
turity. We  are  of  the  opinion,  therefore, 
that  whilst  the  primary  condition  of  forfei- 
ture for  nonpayment  of  the  annual  premium 
was  waived  by  acceptance  of  the  notes,  yet, 
that  the  secondary  condition  thereupon  came 
into  operation,  by  which  the  policy  was  to  be 
void  if  the  notes  were  not  paid  at  maturity." 
Justice  McKenna,  next  stating  that  a  review 
of  the  French  Case  is  demanded,  asks,  **What 
then,  did  this  court  mean  by  pronouncing  the 
decision  In  Ins.  Co.  v.  French  as  'entirely 
correct'?  Were  the  various  principles  of  law 
expressed  in  that  case  approved,  or  only  the 
conclusion  of  the  court  from  the  facts?  Did 
this  court  intend  to  approve  the  proposition 
that  to  cause  a  forfeiture  some  afiirmative 
action  was  necessary  by  the  company — ^a  dec- 
laration to  that  effect  and  the  surrender  of 
the  premium  notes?  To  hold  the  latter  would 
be  to  hold  that  this  court  intended  to  reverse 
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a  nmnber  of  dedsloxis  made  upon  careful 
coDsideratioiL  Indeed,  It  would  be  contrary 
to  tbe  reasoning  in  the  very  opinion  In  which 
the  French  Case  Is  approved.**  All  of  the  re- 
mainder of  the  opinion  is  then  directed  to 
the  proposition  that,  under  the  holding  of  the 
Supreme  Court  of  the  United  States,  it  is  not 
necessary  for  the  company  to  taice  affirmative 
action,  either  upon  the  nonpayment  of  a  pre- 
mium or  upon  the  nonpayment  of  an  obliga- 
tion given  for  the  payment  of  a  premium  In 
order  to  declare  a  forfeiture.  But  the  con- 
clusion that  the  Supreme  Court  of  Ohio,  In 
the  French  Case  (where,  as  in  this  case  the 
policy  did  not  provide  for  a  forfeiture  for 
the  nonpayment  of  notes),  had  decided  cor- 
rectly Is  not  even  Inferentlally  disapproved, 
nor  the  ruling  In  the  Thompson  Case,  supra, 
disapproved.  The  decision  in  the  Lewis 
Case  Is  really  not  In  point,  because,  unless 
the  note  had  been  paid,  there  had  been  no 
payment  of  the  first  premium,  and  the  con- 
tract had  not  become  operative.  The  note 
for  the  premium  being  given  contemporane- 
ously with  the  policy  and  the  receipt  for  the 
premium,  all  would  be  construed  together  as 
constituting  parts  of  a  single  contract. 
Where  a  promissory  note  is  given  contempo- 
raneously with  a  written  agreement  which 
states  the  consideration  of  the  note,  the  two 
instruments  constitute  one  contract,  and  are 
to  be  construed  together.  Montfi^omery  v. 
Hunt,  d3  Ga.  438,  21  S.  E  69  (2) ;  Anderson 
V.  Brown,  72  Ga.  713  (2);  Marietta  Savings 
Bank  v.  Janes,  66  Ga.  286  (1). 

We  are  satisfied,  therefore,  that  our  holding 
that  the  nonpayment  of  the  second  note 
at  maturity,  although  the  receipt  wrote  into 
It  the  provision  contained  in  the  receipt,  did 
not  avoid  this  policy,  which  contained  no 
such  condition,  is  not  only  In  accord  with  jus- 
tice and  a  proper  construction  of  the  con- 
tract of  insurance,  but  that  there  is  no  ruling 
of  the  Supreme  Court  of  this  state  or  of  the 
United  States  to  the  contrary.  In  addition 
to  the  cases  already  cited,  see,  also,  Lawrence 
V.  Penn  Mutual  Ins.  Co.,  113  La.  87,  86  South. 
888;  Trager  v.  Louisiana  Life  Ins.  Co.,  31 
La.  Ann.  235;  Insurai\ce  Co.  v.  Booker,  9 
Helsk.  (Tenn.)  606,  24  Am.  Rep.  344 ;  Kansas 
Protective  Union  v.  Whitt,  36  Kan.  7G0,  14 
Pac  275,  69  Am.  Rep.  607;  New  England 
Mut  Fire  Ins.  Co.  v.  Butler,  34  Me.  451; 
Insurance  Co.  v.  Hasbroock's  Adm*z,  32  Ind. 
447;  American  Ins.  Co.  v.  Henley,  60  Ind. 
516;  Shaw  v.  Insurance  Co.,  69  N.  Y.  286; 
Insurance  Co.  v.  BarracllfF,  46  N.  J.  Law,  643, 
46  Am.  Rep.  792;  Elliott  on  Insurance,  par. 
130.  To  use  the  language  of  the  Supreme 
Oourt  of  Louisiana  In  Lawrence  v.  Penn  Mu- 
tual Ins.  Co.,  supra,  we  hold  that,  ''unless  it 
be  stipulated  In  the  policy  or  in  some  way  In 
the  contract  of  Insurance  that  forfeiture  is  to 
be  Immediate  In  the  event  the  note  is  not 
paid,  no  such  result  can  follow  its  nonpay- 
ment The  power  to  forfeit  or  cancel  must  be 
^nominated  In  the  bond.'  **    The  facts  of  this 


very  case  can  be  instanced  to  show  tbe  effect 
of  a  contrary  holding.  The  company.  In  its 
course  of  dealing  with  the  Insured,  did  not 
take  a  note  for  the  portion  of  the  premium 
which  would  be  necessary  to  continue  tbe  in- 
surance In  force  up  to  the  date  of  maturity  of 
the  note,  but,  Instead,  took  a  note,  with  inter- 
est thereon,  payable  for  tbe  whole  premium 
up  to  January  29,  1906  when  another  premi- 
um would  be  due,  and  If  the  policy  can  be 
considered  to  be  forfeited  because  of  the  non- 
payment of  the  note  at  maturity,  the  company 
would  stlU  have  in  Its  possession  a  note  upon 
which,  if  the  estate  of  the  Insured  Is  solvent. 
It  could  collect  principal  and  interest  for 
more  than  three  months'  time  for  which  It 
gave  nothing. 

In  construing  the  dealings  between  tbe  as- 
sured and  the  Insurer  it  can  rather  be  Infer- 
red (if  the  sickness  of  the  deceased  had  not 
intervened)  that  the  company  would  have 
taken  another  note  for  the  payment  of  tbe 
premium  to  become  due  January  29,  1905, 
than  that  it  would  have  Insisted  upon  an  as- 
sumed right  of  forfeiture  on  the  1st  day  of 
October,  if  the  insured  at  that  time  had  been 
In  perfect  health. 

The  fact  that  the  note  tak^  for  the  premi- 
um which  fell  due  January  29,  1904,  provid- 
ed for  the  payment  of  Interest  is  not  without 
significance.  The  inclusion  of  a  charge  for 
Interest  in  a  note  taken  for  a  premium  is  ad- 
verted to  by  the  Supreme  Court  of  Michigan 
In  Ins,  Co.  V.  Bowes,  42  Mich.  19,'  51  N.  W. 
962  In  which  the  principle  is  announced  that 
"where  Interest  bearing  notes  are  taken  In- 
stead of  a  cash  payment  it  is  a  legal  presump- 
tion that  the  transaction  was  for  the  interest 
of  the  party  taking  them."  The  Bowes  Case 
is  very  similar  as  to  the  facts  to  the  present 
case.  The  policy  was  stipulated  to  pay  Mrs. 
Mary  E.  Bowes  $10,000  on  the  death  of  her 
husband,  in  consideration  of  the  payment  of 
a  flxefd  annual  premium.  The  first  and  sec- 
ond premiums  were  paid,  a  note  was  given 
for  the  third  premium,  less  certain  allowan- 
ces, and  a  note  was  taken  for  the  fourth  pre- 
mium, as  In  this  case,  and  as  in  this  case  nei- 
ther note  was  paid  prior  to  the  death  of  the 
insured,  and  both  were  past  due.  If  the  third 
and  fourth  premiums  had  been  paid  In  cash, 
Mrs.  Bowes  was  entitled,  by  the  terms  of  the 
contract,  to  a  paid-up  policy  for  the  amount 
the  surrender  value  would  purchase  as  a 
single  premium.  The  fifth  premium  was  not 
paid,  nor  any  note  or  other  security  given 
for  it,  though  Mr.  Bowes,  the  insured,  was 
at  that  time  In  life.  Before  his  death  the 
beneficiary  tendered  a  surrender  of  the  poli- 
cy, and  demanded  a  paid-up  policy  for  the 
surrender  value.  The  company  refused  to 
agree  to  It  while  the  notes  remained  unpaid. 
Speaking  for  the  court,  Cooley,  Justice,  says: 
"Although  It  is  conceded  that  the  taking  of 
this  paper  was  for  the  accommodation  of  the 
insured.  It  is  nevertheless  a  legal  presumption 
that  the  insurer  found  It  to  its  Interest  to 
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make  the  arrangement  so  that  the  delay  In 
the  payment  in  consideration  of  the  promise 
to  pay  interest  is  to  be  considered  as  agreed 
upon  for  the  mutual  advantage  of  the  par- 
ties. And  had  the  notes  been  paid  at  any 
time  prior  to  the  demand  for  a  paid-up  policy 
it  can  not  be  disputed  that  Mrs.  Bowes  would 
have  been  entitled  to  receive  it    But  although 

^  the  notes  were  not  then  paid,  the  Insurance 
company  had  an  undoubted  right  to  proceed 
and  collect  them,  together  with  the  interest, 
which  was  the  legal  inducement  for  giving 
credit  Tike  company  might  also  have  sold 
tbem;  and  this,  as  between  the  company  and 
Mrs.  Bowes,  would  have  been  -equivalent 
to  collection.  And  the  notes,  so  far  as  we 
know,  remain  In  the  hands  of  the  company 
as  its  property  to  this  day,  and  may  be  col- 
lected from  the  estate  of  Mr.  Bowes  if  that 
is  solvent  Under  these  circumstances  we  are 
of  the  opinion  that  the  insurance  company 
is  precluded  from  denying  that  the  notes  were 
taken  in  payment  for  the  premiums."  The 
court  then  proceeds  to  hold  that  the  taking 
of  the  note  was  a  renewal  of  the  policy,  until 
November  16,  1877,  and  that  under  no  circum- 
stances could  there  be  a  forfeiture  prior  to 
that  date,  and  adverts  to  the  fact  (which  is 
true  of  many  policies  of  insurance)  that  Mrs. 
Bowes  had  an  interest  In  the  policy  for  a 
paid-up  policy,  if  for  any  reason  the  payments 
were  not  kept  up,  proportioned  to  the  amount 
paid.  Concluding,  Justice Gooley says:  "Sup- 
pose that  Mr.  Bowes  were  still  living  and  that 
his  notes  should  now  be  collected,  it  Is  mani- 
fest that  the  company  would  then  receive  the 
full  benefit  of  the  contract  on  its  side,  includ- 
ing full  consideration  f6r  the  delay,  but  that 
the  Insured  w6uld  be  wholly  deprived  of  the 
benefit  promised  to  her  in  a  surrender  policy, 
if  any  other  view  were  taken  than  is  here 
adopted.  •  •  •  If  in  this  particular  case 
the  company  proves  to  be  a  loser  in  conse- 
quence of  the  insolvency  of  the  maker  of  the 
notes,  it  is  a  result  that  can  be  provided 
against  in  the  future  by  express  stipulations." 
As  we  view  it,  the  language  of  Justice  Cooley 
is  equally  as  applicable  in  the  case  at  bar  as 
it  was  in  the  case  before  the  Supreme  Court 
of  Michigan. 

S.  The  beneficiary  of  this  policy  had  a  vest- 
ed right  In  the  contract  which  could  not  be 
diminished  by  any  subsequent  agreements 
between  the  insurer  and  the  Insured,  not  pro- 
vided for  in  the  contract,  and  subject  to  be 
divested  only  by  a  change  of  the  beneficiary. 
Perry  v.  Tweedy,  128  Ga.  402,  57  S.  E.  782. 
This  vested  right  could  not  be  divested  under 
the  terms  of  the  contract  of  insurance  except 
"by  filing  with  the  company  a  written  re- 
quest, duly  acknowledged  by  the  company 
and  accompanied  by  this  policy,  such  change 
to  take  effect  upon  the  Indorsement  of  the 
same  upon  the  policy  by  the  company."  This 
is  the  only  method  provided  by  the  contract 

for  changing  the  beneficiary  named  therein. 

The  plaintiff  then  had  a  vested  right  in  the 

policy^  according  to  its  written  terms  and 


conditions  without  her  rights  being  affected 
by  any  subsequent  terms  agreed  to  by  the 
insurer  and  the  assured.  It  was  lawful  for 
the  insurance  company  to  take  the  note  as 
payment  for  the  premium,  and  the  note  itself 
says  it  was  given  for  that  .purpose.  But 
even  if  the  stipulation  in  the  receipt,  that 
the  policy  should  be  void  upon  the  nonpay- 
ment of  the  note  at  maturity,  would  be  bind- 
ing upon  the  assured,  the  rights  of  the  bene- 
ficiary could  not  be  changed  In  this  way,  and 
the  acceptance  of  the  notes  by  the  company 
was  equivalent  to  the  payment  of  a  premium. 
Having  taken  the  note  without  the  consent  of 
the  beneficiary,  the  company  will  be  estopped 
to  deny  the  receipt  of  the  payment  on  this 
policy,  which  had  been  rendered  a  complete 
contract  by  the  payment  of  the  first  pre- 
mium. 

As  held  by  ihe  Supreme  Court  in  Mass. 
Life  Ins.  Co.  v.  Robinson,  supra,  *the  note 
having  been  accepted  in  payment  of  the  pre- 
mium it  would  seem  that  it  became  then  a 
separate  and  independent  transaction,  and 
had  no  further  relation  to  the  contract  of  in- 
surance." Justice  Cobb,  delivering  the  opin- 
ion in  the  case  last  cited,  proceeds  to  say: 
"Especially  would  this  be  true  in  the  present 
case,  where  there  was  no  stipulation  in  the 
note  that  the  contract  should  become  forfeit- 
ed upon  failure  to  pay  the  note  at  maturity ;" 
and  cites  May  on  Insurance,  |  845e,  and 
Joyce  on  Insurance,  §  1202,  but  it  is  plainly  to 
be  seen  that  it  was  not  held  that  a  stipula- 
tion in  the  note  that  the  contract  should  be- 
come forfeited  upon  failure  to  pay  the^note 
at  maturity,  would  have  that  effect  In  the 
absence  of  a  stipulation  to  that  effect  in  the 
policy  as  in  this  case;  for  that  question  was 
not  then  before  the  court 

The  authorities  in  this  country  differ  upon 
the  question  whether  the  beneficiary  of  a  pol- 
icy of  life  insurance  has  or  has  not  a  vested 
interest  therein.  Some  hold  that  a  life  pol- 
icy and  the  money  that  may  become  due  on 
it  belongs,  the  moment  it  Is  issued,  to  the 
beneficiary,  and  that  his  right  cannot  be  af- 
fected by  an  act  of  the  assured  subsequent 
to  the  execution  of  the  policy,  except  it  be 
a  breach  of  condition.  See  Pingrey  v.  Ins. 
Co.,  144  Mass.  874,  11  N.  E.  562;  Basye  v. 
Adams,  81  Ky.  368;  Weisert  v.  Muehl,  81 
Ky.  336;  Wllmaser  v.  Continental  Life  Ins. 
Co.,  66  Iowa,  417,  23  N.  W.  908,  66  Am.  Rep. 
277;  Aliis  v.  Ware,  28  Minn.  166,  0  N.  W. 
666;  Savings  Bank  v.  Whittle,  63  N.  H.  587, 
3  Atl,  645;  Hooker  v.  Sugg,  102  N.  C.  115, 
120,  8  S.  E.  919,  3  li.  R.  A.  217,  11  Am.  St 
Rep.  717;  Life  Ins.  Co.  v.  Baldwin,  15  R.  I. 
106,  23  Atl.  105;  Klhie  v.  National  Benefit 
Association,  111  Ind.  462,  11  N.  E.  620,  6a 
Am.  Rep.  703.  In  other  states,  such  as  Illi- 
nois, Michigan,  and  Indiana,  it  was  held  that 
where  the  policy  provides  for  a  change  of 
beneficiary,  without  the  consent  of  the  for- 
mer appointee,  the  person  first  designated 
acquired  no  vested  interest  during  the  life 
of  the  insured  but  only  an  expectancy.    The 
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true  rule  would  seem  to  be  tbat  laid  down 
by  May  on  Insurance,  S  899o,  that  "if  there 
is  express  provision  for  change,  or  the  origi- 
nal contract  is  of  a  character  that  shows  that 
It  was  not  irrevocable,  or  subsequent  per- 
mission is  obtained  from  the  beneficiary,  or 
the  beneficiary  does  before  the  assured,  and 
there  is  no  provision  inconsistent  with  a  new 
appointment,  a  new  designation  may  be  made 
in  the  mode  prescribedc  but  courts  lean  to 
upholding  a  designation  if  clear,  though  de- 
fective in  form."  Those  courts  which  hold 
that  the  interest  of  the  beneficiary,  during 
the  life  of  the  insured,  is  merely  an  expect- 
ancy, where  the  insured  has  the  right  to 
change  the  beneficiary,  hold,  nevertheless, 
that  the  change  must  be  made  in  strict  con- 
formity with  the  provisions  of  the  policy  up- 
on that  subject  in  order  to  divest  the  inter- 
est of  the  beneficiary  named  therein. 

We  have  heretofore  alluded  to  the  fact  that 
the  policy  in  this  case  provided  for  a  change 
of  beneficiary,  but  that  the  right  of  the  plain- 
tiff in  error  was  not  divested  by  any  attempt 
to  comply  with  this  condition  of  the  con- 
tract That  the  beneficiary  of  a  contract  of 
life  insurance  has  a  vested  right  in  the  con- 
tract (though  it  may  be  divested  by  the  se- 
lection under  the  special .  provision  of  the 
contract  of  a  new  beneficiary)  admits  of  no 
question.  In  Smith  v.  Head,  75  '6a.  757,  the 
point  was  squarely  presented  and  decided. 
In  tbat  case.  Chief  Justice  Jadcson,  deliver- 
ing the  opinion,  says:  "This  i>olicy,  payable 
at  her  husband's  death,  is  her  proper^.  The 
policy  is  payable  to  her  then.  It  is  as  much 
hers  as  any  other  property  can  be,  as  any 
note  payable  in  the  future,  or  any  fee  in 
remainder,  or  any  other  property  not  to  be 
used  by  her  until  a  certain  event  transpires.*' 
And  it  was  held  that  it  was  immaterial 
whether  a  transfer  of  the  policy  made  by  her 
for  the  purpose  of  paying  the  debt  of  her 
husband  was  made  t>efore  or  after  his  death, 
as,  in  either  event,  the  policy  was  the  prop- 
erty of  the  wife. 

4.  We  think,  too,  that  under  the  agreed 
statement  of  facts  the  company  was  estopped 
by  the  taking  of  the  notes,  and  by  the  course 
of  dealings  between  itself  and  the  assured, 
as  disclosed  by  the  record  from  denying  that 
the  note  was  taken  in  payment  of  the  premi- 
um for  the  entire  period  up  to  the  29th  of 
January,  1905.  The  amount  for  which  the 
note  was  taken,  the  fact  that  allowance  was 
made  in  favor  of  the  insured  for  a  dividend, 
the  fact  that  interest  was  charged  upon  the 
note,  and  the  fact  that  a  note  was  taken  by 
the  company  for  a  second  time,  after  the 
policy,  by  the  strict  letter  of  its  terms,  could 
have  been  declared  forfeited,  as  well  as  the 
fact  that  it  does  not  appear  that  the  company 
has  either  asked  the  surrender  of  the  policy 
or  offered  to  return  the  notes,  all  tend  to 
show  that  the  company,  after  having  made 
a  contract  which  it  deemed  to  be  advantage- 
ous to  its  interest,  and  wliich  it  was  not 
required  to  make  under  the  tttms  of  the 


policy,  has  derived  a  benefit  from  the  revival 
of  the  contract  and  the  taking  of  the  notes, 
which,  so  far  as  the-  beneficiary  of  the  policy 
is  concerned,  can  only  be  equalized  by  apply- 
ing the  amount  represented  by  the  notes  as 
a  payment  on  the  premium  for  such  a  time 
as  such  payment  would  have  extended  had 
cash  been  paid  instead  of  the  notes  accepted. 

5.  The  tender  to  pay  notes  was  obviated 
by  the  refusal  to  accept  payment  No  formal 
tender  is  necessary  where  express  declara- 
tions are  made  by  the  party  to  whom  money 
is  payable,  that  he  will  not  accept  it  if  ten- 
dered. The  law  takes  one  who  makes  sadi 
a  statement  at  his  word,  and  does  not  there- 
after require  one  who  is  willing  to  pay  to  do 
a  vain  thing.  Biggers  v.  Pace,  5  Ga.  172  (4) ; 
Baynes  v.  Bemhard,  12  Qa.  160;  Hunt  ▼. 
Formby,  Guardian,  43  Ga.  79  (7);  Ansley 
V.  Hightower,  120  Ga.  719,  48  S.  BL  197  (3); 
25  A.  &  B.  Enc.  L.  904;  Jackson  v.  Jacobs 
8  Bing.  N.  G.  874.  An  offer  to  pay  was  mads 
in  the  present  case  to  the  secretary  of  the 
company,  and,  after  consideration  of  the 
same,  the  company  refused  to  accept  pay- 
ment of  the  note. 

8.  One  of  the  demurrers  of  the  defendant 
company  was  based  upon  the  proposition  that 
the  alleged  tender  was  made  by  a  volunteer 
and  therefore  was  of  no  effect  The  petiti<Mi 
alleged  that  the  offer  to  pay  the  notes  was 
made  by  a  friend  and  at  the  instance  of  tlis 
beneficiaries.  The  Code  expressly  declares 
that  a  tender  may  be  made  by  a  friend  as 
well  as  by  the  party  in  interest  himself,  and, 
for  this  reason,  it  was  error  to  sustain  this 
demurrer. 

7.  We  do  not  think  it  was  error  to  strike 
the  thirteenth  paragraph  of  plaintiff's  peti- 
tion, in  which  it  was  alleged  that  an  agent 
of  the  company  promised  Mr.  Watterson,  a 
friend  of  the  insured,  to  telephone  him  when 
the  note,  given  for  the  premium,  was  due. 
It  was  not  alleged  that  the  promise  related 
to  a  premium.  The  conversation  related  to 
a  note.  It  has  been  held  that  an  agent  may 
waive  the  conditions  respecting  forfeiture 
for  nonpayment  of  an  installment,  and  agree 
to  give  notice  when  each  payment  is  due, 
and  failure  of  such  notice  will  excuse  pay- 
ment (May  on  Insurance,  S  360c;  Elliott  on 
Insurance,  |  168a;  Phoenix  Ins.  Go.  v.  Tom- 
linson,  0  L.  R.  A.  318,  note);  but  this  is 
not  a  case  of  nonforfeiture  for  default  in 
paying  the  premium.  The  premium  was 
paid  when  the  note  was  taken. 

Judgment  reversed. 


(S  O*.  App.  742) 
PHILPOT  V.  TBMPLB  BANKING  CO.  «t  aL 
(No.  741.) 

(Court  of  Appeal!  of  (Georgia.    Feb.  24,  1906.) 

1.  Assignments  —  Equitabub  —  ''GEBTincAn 
OF  Deposit"— Delivery. 

A  certificate  of  deposit  if  a  subsisting  choM 
in  action,  and  represents  the  fund  it  de0cril)es, 
so  that  a  delivery  of  it  as  a  gift  oonstitatas  an 
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equitable  aasigmnent  of  the  money  for  which  it 
calls. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  toL  2,  pp.  1030,  1031.] 
2.  Sams— Oaub^  Mobtib—Cbrtifigati  or  De- 
posit. 

A  brother  who  held  a  certificate  of  deposit 
teued  b/  a  bank  and  payable  to  bis  order,  dniv 
inc  his  last  illness,  and  very  shortly  before  his 
death,  delivered  the  certificate  to  a  brother  with 
proper  words  of  pft,  but  failed  to  indorse  the 
certificate  at  the  time  of  delivery.  Subsequent- 
ly, he  indorsed  the  certificate,  and  had  the  same 
deposited  in  a.  bank  to  his  credit.  Gontempo- 
raneoualy  with  the  deposit,  he  gave  to  his  broth- 
er a  dhecfc  on  the  bank  for  the  full  amount  of 
the  certificate  deposited.  Held  (a)  The  delivery 
of  the  certificate  of  deposit  constituted  a  valid 
gift  causa  mortis,  (b)  The  subsequent  execution 
and  delivenr  of  the  oieck  for  the  exact  amount 
of  the  certificate  did  not  affect  the  validity  of 
the  gift,  but  was  the  means  adopted  by  the  donor 
of  iMTfecting  the  gift,  (c)  Even  if  the  ^ft  had 
not  been  fully  consummated  by  the  dehverr  of 
the  certificate  of  deposit,  the  giving  of  the  check 
operated  as  an  equitable  assignment  of  the  cer- 
ticate  and,  consequently,  an  assignment  of  the 
fond,  (d)  The  failure  of  the  donee  to  present 
the  dieck  to  the  bank  for  payment  until  after 
the  death  of  the  donor  did  not  operate  as  a 
revocation  of  the  gift 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  24,  Gifts,  H  135-138.] 
a.  Sams— E)videivcb~-Pbesumptzons  and  Bub- 
umm  OF  Pboov. 

A  party  who  attacks. the  validity  of  a  gift 
OD  the  ground  that  the  donor  was  mentally  in- 
capable of  making  the  gift,  or  that  the  gift  was 
procured  by  fraud  or  undue  influence,  has  the 
burden  of  proving  his  charge.  There  is  no  evi- 
dence in  this  case  tending  to  show  either  mental 
incapacity  or  fraud  or  undue  influence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di<, 
vol.  24,  Gifts,  S§  81-^.] 

4.  Saks. 

The  verdict  as  directed  by  the  court  was 
demanded  by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Oonrt  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  J.  H.  Philpot,  administrator  of 
John  McCullongh,  against  the  Temple  Bank- 
ing Company  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

John  McCullongh,  after  living  In  Texas  for 
some  years,  unexpectedly  came  to  the  home 
of  his  brother  Enoch  McCullongh  in  Polk 
eounty,  Ga.,  on  the  26th  of  June,  1904.  He 
was  in  bad  health,  and  was  suffering  from  an 
incurable  disease.  At  the  dinner  table,  his 
brother  and  his  brother's  wife  and  son  being 
present,  on  the  day  of  his  arrival,  he  stated 
to  his  brother  and  family  that  he  had  come 
\UL€k  from  Texas  to  his  brother's  home  where 
he  wanted  to  remain  until  he  died ; ,  that  he 
was  In  bad  health,  and  did  not  expect  to  re- 
cover, and  that  he  wanted  his  brother  and 
family  to  take  care  of  him  and  nurse  him 
as  long  as  he  lived;  that  he  had,  besides  a 
small  amount  of  cash,  a  certificate  of  de- 
posit Issued  to  him  by  the  First  National 
Bank  of  Terrell,  Tex.;  that  he  wanted  his 
brother  to  take-  the  certificate  of  deposit, 
pay  the  expenses  of  his  sickness  and  burial 
in  the  event  of  his  death,  which  he  expected 
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to  occur  as  a  result  of  his  physical  condition 
in  a  short  time ;  and  that  the  balance  of  the 
money  represented  by  the  certificate  he  want- 
ed him  to  have.  Several  days  after  this  first 
conversation  he  again  told  his  brother  about 
the  certificate  of  deposit,  and  delivered  it  in- 
to the  possession  of  his  brother,  telling  him 
that,  after  paying  the  expenses  of  his  sick- 
ness and  funeral,  he  was  to  keep  the  balance 
of  the  proceeds  of  the  certificate  as  his  own. 
He  did  not,  however,  indorse  the  certificate 
but  delivered  it  unindorsed  to  his  brother. 
His  brother  called  in  his  wife,  gave  her  the 
certificate  and  told  her  to  put  it  In  her  trunk 
and  keep  it  John  McCuIIough  appeared  to 
be  in  bad  health,  and  was  despondent  and 
hopeless  of  his  ultimate  recovei7>  but  his 
mental  condition  was  entirely  normal.  He 
continued  to  grow  worse,  and,  about  a  week 
after  his  arrival,  called  in  the  family  phy- 
sician. Dr.  W.  F.  Goldin,  who  treated  him 
from  then  until  he  died  on  the  2l8t  of  July, 
1904.  This  physician  testified  as  to  his  physi- 
cal condition,  and  stated  that  his  mental  con- 
dition was  unaffected  by  bis  disease;  that 
he  talked  as  intelligently  as  any  man  be  had 
ever  talked  to;  and  that  there  was  no  indi- 
cation of  mental  weakness  until  Just  a  few 
days  before  his  death.  One  day  while  the 
doctor  was  present  the  deceased  told  him 
about  the  certificate  of  deposit  on  the  Texas 
bank,  and  that  he  had  intended  to  make  a 
deposit  of  the  certificate  in  one  of  the  banks 
of  Atlanta,  but  that  he  had  neglected  to  do 
so,  and  said:  **I  understand  you  are  inter- 
ested in  a  bank,  and  I  want  you  to  take  it 
down  there  and  deposit  it  for  me.  I  gave'  it 
to  Enoch,  the  proceeds  of  it  and  I  want  you 
to  have  your  pay.  I  want  you  to  take  it 
down  there  and  have  it  collected  for  him." 
Tiie  doctor  suggested  to  him  to  have  it  de- 
posited in  the  bank  at  Temple  in  his  own 
name;  that  he  would  then  have  the  bank  at 
Temple  to  send  him  a  check  for  the  amount  of 
the  certificate  and  make  it  payable  to  his 
brother,  Etaoch,  and  he  could  give  this  check 
to  his  brother.  Mrs.  McCullough,  wife  of 
Enoch,  at  the  request  of  her  husband,  got 
the  certificate  and  delivered  it  to  the  doctor. 
He  saw  that  the  certificate  of  deposit  was 
made  payable  to  John  McCullough  and  was 
not  indorsed  by  him,  and  he  called  attention 
to  this  fact  John  McCullough  was  in  bed 
and  was  nervous,  and  he  asked  the  physician 
to  write  his  name  for  him  on  the  back  of  the 
certificate,  which  the  physician  did  in  his 
presence  and  in  the  presence  of  his  brother 
and  his  wife.  The  physician  took  the  cer- 
tificate, inclosed  it  in  a  letter,  and  sent  it  to 
the  bank  at  Temple,  and  personally  directed 
the  cashier  of  the  bank  to  deposit  the  cer- 
tificate in  the  name  of  John  McCullough  and 
to  send  it  on  to  Texas  for  collection,  and  to 
prepare  a  check  payable  to  the  order  of  E.  E. 
McCullough  covering  the  amount  of  the  cer- 
tificate. This  was  done  by  the  cashier.  ,  The 
check  was  taken  to  John  McCullough  by  the 
physidaa  and  delivered  to  him,  and  be  asked 
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.  the  physician  to  sign  his  name  to  the  check, 
which  the  physician  did,  in  liis  presence,  and 
John  McCuUongh  then  delivered  the  check 
into  the  possession  of  his  brother  Enoch. 
The  certificate  of  deposit  issued  by  the  Texas 
bank  was  deposited  at  the  Temple  bank  on 
the  12th  of  July,  1004.  The  check  drawn  by 
John  McOullough  on  the  Temple  bank  was 
dated  July  13,  1904,  and  on  that  day  was 
delivered  by  John  to  his  brother  Enoch.  John 
McOullough  died  on  the  2l8t  of  July  there- 
after, and  Enoch  McOullough  presented  the 
check  to  the  bank  on  August  15th.  Was  then 
paid  by  the  bank  a  small  amount  in  cash, 
and  deposited  the  balance  of  the  check 
amounting  to  $1,050  to  his  own  credit  in  the 
J>ank.  The  certificate  of  deposit  issued  by  the 
bank  In  Texas  is  as  follows:  *'No.  0461.  The 
Plrst  National  Bank  of  Terrell,  Texas.  June 
21st,  1904.  John  McOullough  has  deposited  in 
this  bank  $1092si/ioo,  payable  to  the  order 
of  himself  on  the  return  of  this  certificate 
properly  endorsed.  E.  S.  Morrow,  Assistant 
Cashier.  Negotiable  at  any  bank.  Oertifl- 
cate  of  deposit"  Indorsed,  "John  McOul- 
lough, W.  F.  Goldln,"  The  check  drawn  by 
John  McOullough  on  the  bank  at  Temple  Is 
as  follows:  'Temple,  6a.  July  13th,  1904. 
The  Temple  Banking  Oompany.  Pay  to  the 
order  of  B.  B.  McOullough  $1092«i/ioo,  one 
thousand  and  ninety  two  dollars  and  twenty 
one  cents.  John  McOullough."  Indorsed, 
"B.  B.  McOullough,  W,  F.  Qoldin.** 

Some  time  after  the  occurrences  above  nar- 
rated, J.  H.  Phllpot,  as  administrator  of  John 
McOullough,  brought  suit  in  the  city  court 
of  Polk  county  against  B.  B.  McOullough, 
W.  F.  Goldin,  and  the  Temple  Banking  Oom- 
pany, the  purpose  of  the  suit  being  to  le^ 
cover  the  sum  of  $1,002J21  collected  by  the 
bank  as  the  proceeds  of  the  certificate  of  de- 
posit from  the  Texas  bank,  which  sum,  on 
the  day  of  John  McOnllough's  death,  was  on  de- 
posit with  the  Temple  Banking  Oompany  to 
the  credit  of  the  deceased.  In  the  suit  by  the 
administrator,  it  was  alleged  that  the  title 
to  this  money  was  in  the  estate  of  John  Mc- 
Oullough ;  that  the  heirs  at  law  of  John  Mc- 
Oullough were  his  brother,  Enoch  McOul- 
lough, and  Ftorence  Doster,  a  minor  child 
who  is  the  granddaughter  of  the  sister  of 
John  McOullough.  The  petition  charged  that 
Enoch  McOullough  unlawfully  secured  said 
$1,092.21  from  the  Temple  Banking  Oompany 
after  the  death  of  his  brother;  that  the  Tem- 
ple Banking  Oompany  having  actual  notice 
of  John  McOuUough's  death,  and  of  the  fact 
that  no  administrator  had  been  appointed  on 
his  estate,  iml awfully  turned  over  said  mon- 
ey to  Enoch  McOullough,  and  that  the  said 
money  was  secured  by  Enoch  McOullough 
and  Dr.  W.  P.  Goldin  from  the  bank  with 
the  understanding  that  Goldin,  who  was  the 
president  of  the  bank,  could  use  a  large  part 
of  said  fund.  On  the  trial  of  the  case  the 
gift  by  John  McOullough  to  his  brother 
EutiCh  was  attacked  on  the  ground  that  the 
gift  was  incomplete,  and  not  consummated 


prior  to  the  death  of  John  McOullough;  that 
the  check  on  the  Temple  Banking  Oompanj 
which  John  McOullough  had  made  and  deliv- 
ered to  his  brother,  not  having  been  present- 
ed for  payment  prior  to  the  death  of  Johs 
McOullough  the  gift  was,  by  operation  of 
law,  revoked  by  his  death,  also,  that  the  gift 
by  John  McOullough  to  his  brother,  Enoch, 
was  made  when  John  had  not  sufiScient  men- 
tal capacity  to  make  a  gift;  and,  further, 
that  said  gift  was  obtained  by  the  undue  in- 
fluence of  Enoch,  his  family,  and  Dr.  Goldin. 
At  the  conclusion  of  the  evidence,  both  sides 
moved  the  court  for  a  verdict,  and  the  court 
directed  a  verdict  for  the  defendants;  where- 
upon plaintiff  filed  a  motion  for  a  new  trial 
based  on  the  general  grounds,  and  on  the  fol- 
lowing special  grounds:  First,  because  the 
gift*  of  one's  own  check  made  in  the  expec- 
tation of  death  is  not  valid  where  said  check 
is  not  paid  before  the  donor's  death;  and 
the  check  which  John  McOullough  had  drawn 
payable  to  the  order  of  his  brother,  EL  E. 
McOullough.  not  having  been  presented  at 
the  bank  or  paid  before  the  death  of  the 
drawer,  was  revoked  by  his  death,  and^  there- 
fore, the  gift  claimed  to  have  been  made  by 
John  to  his  brother,  Enoch,  was  not  fully 
executed,  as  no  actual  or  symbolic  delivery 
of  the  properly  or  money  took  place  during 
the  lifetime  of  John  McOullough,  and,  for 
this  reason,  the  court  should  have  directed 
a  verdict  for  the  plaintiff.  Second,  because 
the  questions  of  mental  capacity,  fraud,  and 
undue  influence,  and  whether  or  not  the 
check  was  in  existence  at  the  time  of  John 
McOuUough's  death  should  have  been  sub- 
mitted to  the  jury.  There  were  other  spe- 
cial grounds  set  out  in  the  motion  for  a  new 
trial  which  are  not  considered  material  un- 
der the  view  entertained  by  this  court  on  the 
above  two  questions. 

O.  A.  Nix  and  Jno.  K.  Davis,  for  plaintiff 
in  error.  Bunn  &  Bunn  and  W.  EL  Trawick. 
for  defendants  in  error. 

HILL,  O.  J.  (after  stating  the  facts  as 
above).  The  controlling  question  In  this 
case  is  whether  the  foregoing  uncontroverted 
facts  constitute  a  valid  gift.  Much  learning 
has  been  exhibited  by  text-writers  and  courts 
as  to  gifts  inter  vivos  and  gifts  causa  mor- 
tis. From  the  very  earliest  times  it  has 
been  uniformly  held  by  the  courts  of  Eng- 
land and  this  country  that  any  kind  of  per- 
sonal property  may  be  the  subject-matter  of 
gifts  either  inter  vivos  or  causa  mortis. 
Gifts  inter  vivos  and  gifts  causa  mortis  dif- 
fer In  nothing  except  that  the  latter  are 
made  in  the  expectation  of  death,  become 
effectual  only  on  the  death  of  the  donor,  and 
may  be  revoked.  Otherwise,  the  same  prin- 
ciples apply  to  each.  Olv.  Oode  1805,  {  3504, 
defines  the  esseatlals  of  a  gift:  "To  consti- 
tute a  valid  gift  there  must  be  the  inten- 
tion to  give  by  the  donor,  acceptance  by 
the  donee,  and  a  delivery  of  the  article  giv- 
en, or  some  act  accepted  by  the  law  in  lieu 
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thereof.*  Section  3567  declares  that:  "Actu- 
al manual  deliyery  is  not  essential  to  the 
▼alidlty  of  a  gift  Any  act  which  indicates 
a  renunciation  of  dominion  by  the  donor, 
and  the  transfer  of  dominion  to  the  donee, 
Is  a  constructiYe  deliyery."  And  section 
3574  declares  that:  "A  gift  in  contemplation 
of  death  (donatio  causa  mortis)  must  be 
made  by  the  person  during  his  last  illness 
or  in  peril  of  death,  must  be  intended  to 
be  absolute  only  in  the  event  of  death,  and 
must  be  perfected  by  either  actual  or  sym* 
bolical  delivery.  Such  a  gift,  so  evidenced, 
may  he  made  of  any  personal  property  by 
parol,  and  proved  by  one  or  more  witnesses." 
Applying  the  foregoing  statutory  provi- 
sions to  the  facts  in  this  case,  we  think  it 
is  very  clear  that  the  gift  of  John  McGul- 
lough  to  his  brother,  Enoch,  was  in  all  es- 
sentials a  valid  gift  in  contemplation  of 
death.  It  is  insisted  that  the  gift  in  ques- 
tion was  not  complete  because  there  was  no 
delivery  by  the  donor  to  the  donee;  that  the 
check  which  John  McCul lough  gave  to  his 
brother,  Ehioch,  on  the  Temple  Banking  (Com- 
pany did  not  operate  as  a  delivery  of  the 
money  In  the  bank  or  a  valid  transfer  of 
said  money;  and  that  not  having  been  paid 
before  the  donor's  death  there  was  no  com- 
pletion of  the  gift;  and  that  the  death  of 
the  donor  operated  as  a  revocation  of  the 
gift;  and  that  after  the  death  of  the  draw- 
er of  the  check,  the  payee  had  no  right  to 
collect  the  amount  of  the  check,  and  the 
drawee  bank  had  no  authority  to  pay  it  It 
Is  true  that  it  has  been  frequently  held  that 
the  gift  of  the  donor's  own  check  made  in 
expectation  of  death  is  not  good  where  such 
check  is  not  paid  before  the  donor's  .death, 
and  tiiat  the  death  of  the  drawer  counter- 
mands or  revokes  the  authority  of  the 
drawee  to  pay  the  check  unless  it  has  been 
certified.  These  decisions,  by  express  terms, 
apply  only  to  ordinary  bank  checks  drawn 
by  the  donor  himself.  But  it  has  been  uni- 
versally held  that  a  check  payable  to  the 
donor  or  bearer  is  capable  of  being  made  a 
gift  inter  vivos  or  causa  mortis,  and  that  in 
such  gifts  a  mere  delivery  of  the  check,  ac- 
companied "by  proper  words  of  gift,  is  suf- 
ficient and  it  is  not  necessary,  in  order  that 
the  gift  may  be  complete,  that  the  check 
shay  be  presented  for  payment  before  the 
death  of  the  donor.  Thornton  on  Gifts  and 
Advancements,  §  317;  Rhodes  v.  Ghilds,  64 
Pa.  18.  It  has  also  been  frequently  held 
that  a  certificate  of  deposit  payable  to  the 
order  of  the  depositor  or  to  the  bearer  is 
the  subject  of  a  gift  either  inter  vivos  or 
causa  mortis  (Thornton  on  Gifts  and  Ad- 
vancements, §  323;  Brooks  v.  Brooks,  12  S. 
C  422);  and  that  while  a  donor  cannot  make 
a  valid  gift  causa  mortis  of  his  own  check, 
yet  he  may  of  a  check  payable  to  himself 
and  drawn  by  a  stranger.  Thornton  on 
Gifts  and  Advancements,  §  320.  Lord  Ro- 
milly.  Master  of  Rolls,  in  the  early  case  of 
Amis  V,  Witt, -33  Beavan,  019,  said:   ''When  | 


I  a  man  on  his  deathbed  gives  to  another  an 
instrument  such  as  a  bond  or  promissory 
note,  or  an  I.  O.  U.,  he  gives  a  chose  in  ac- 
tion,   and   the   delivery   of   the  instrument 
confers  upon  the  donee  all  the  rights  to  the 
chose  in  action  arising  out  of  the  instru- 
ment"    Pomeroy,   in  his  Equity  Jurispru- 
dence, vol.  8,  §  1148,  collating  all  the  au- 
thorities, states  the   law   as  follows:    "All 
kinds  of  personal  property,  using  the  word 
in  its  broad,  mercantile  sense,  as  equivalent 
to  assets,  which  are  capable  of  manual  de- 
livery, and  of  which  the  title,  either  legal 
or  equitable,  can  be  transferred  by  delivery, 
may  be  the  subject-matter  of  a  valid  dona- 
tio causa  mortis.    •    •    •    The  rule  Is  now 
well   established  that  all   things  in  action 
which  consist  of  the  promises  or  undertak- 
ings of  third  persons,  not  the  donor  himself, 
of  which  the  legal  or  equitable  title  can 
pass  by  delivery,  may  be.  the  sabject  of  a 
valid  gift  including  promissory  notes,  bills 
of  exchange,  checks,  bonds,  mortgages,  sav- 
ing banks'  pass  books,  certificates  of  deposit 
and  the  like;   and  it  is  settled  that  a  valid 
donation  of  negotiable  instruments  may  thus 
be  made  without  indorsement"     The  case 
of  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup. 
Ct  415,  27  L.  Ed.  500,  is  that  of  a  certificate 
of  deposit  where  the  court  says:   "That  the 
delivery  of  the  certificate  of  deposit,  such 
as  that  described  in  the  record  in  this  case, 
might  constitute  a  valid  donatio  causa  mor- 
tis does  not  admit  of  doubt"    And  it"  makes 
no  difference  that  the  certificate' of  d^osit 
or   certified  check  or  promissory   note,   al- 
though payable  to  the  order  of  the  doncn*, 
has  not  been  indorsed  by  him.    If  such  chose 
in  action  has  in  fact  been  delivered  to  the 
donee  by  the  donor,  and  intended  thereby  as 
a  gift,  the  donee  acquires  an  equitable  title 
which  is  complete  and  can  be  enforced.    20 
Cyc.  1238,  and  many  cases  cited  in  the  notes. 
When  John  McCullough  delivered  the  cer- 
tificate of  deposit  issued  by  the  bank  in  Tex- 
as and  payable  to  his  order  to  his  brother, 
Enoch,  accompanied  by  the  declaration  that 
he  desired  his  brother,  out  of  its  proceeds, 
to  pay  his  funeral  expenses  and  the  expenses 
of  his  last  sickness  and  wanted  him  to  have 
the  balance  of  the  proceeds,  the  gift  causa 
mortis  to  his  brother  .was  complete.    There 
was  an  equitable  assignment  of  the  certificate 
of  deposit  to  the  donee,  although  the  donor 
at  that  time  failed  to  indorse  it;   and  if  the 
situation  had  remained  unchanged,  the  title 
of  his  brother,  Enoch,  to  the  certificate  of 
deposit  would  clearly  have  been  upheld  as  an 
equitable  assignment  of  the  certificate  and 
the' proceeds  thereof.    What  took  place  sub- 
sequently did  not  divest  the  title  of  Etoocb 
McCullough,  and  was  simply  a  means  adopt- 
ed by  John,  his  brother,  of  more  effectually 
completing  the  gift    When  he  acted   upon 
the  suggestion  of  Dr.  €k>ldln  and  by  consent 
of  his  brother,  Enoch,  Indorsed  the  certificate 
of  deposit,  and  had  the  certificate  of  deposit 
placed  to  his  credit  with  the  Temple  Ba|k- 
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Ing  Ck>iniia]iy,  and  subsequently  gave  to  his 
brother,  Enoch,  his  own  check  for  the  full 
amount  of  the  certificate,  it  did  not  change 
the  character  of  the  gift  or  affect  its  Talidlty, 
and  the  individual  check  of  the  donor  and 
the  delivery  of  the  same  to  the  donee,  with 
the  res  gestfe  of  the  transaction,  amounted 
to  an  equitable  assignment  of  the  certificate 
of  deposit  as  well  as  of  the  proceeds  there- 
of. Indeed,  it  has  been  held  that  the  actual 
delivery  of  the  certificate  of  a  special  de- 
posit may  be  dispensed  with  if  the  check  be 
given  upon  the  bank  for  the  exact  amount 
(or,  perhaps,  a  part  of  it)  described  in  the 
certificate  and  specifying  that  it  is  for  the 
amount  therein  described.  Thus,  a  donor 
had  in  a  bank  a  special  deposit,  and  two 
hours  before  his  death  signed  a  check  direct- 
ed to  the  bank,  properly  dated  and  drawn  as 
follows:  "Pay  to  the  order  of  R,  K.  the 
amount  of  deposit  and  charge  to  my  account" 
No  amount  was  designated,  and  the  donor 
had  no  sum  of  money  in  the  bank  except  that 
on  special  deposit  He  delivered  the  check  to 
the  donee  with  proper  words  of  gift  The 
gift  was  deemed  valid  upon  the  ground  that 
the  check  operated  aa  an  equitable  assign- 
ment of  the  certificate,  and,  consequently,  an 
assignment  of  the  fund.  Thornton  on  Gifts, 
I  286;  Kurtz  v.  Smither,  1  Dem.  Sur.  (N.  Y.) 
890.  In  the  case  sub  judice  the  facts  consti- 
tuting the  gift  are  much  stronger,  for  here 
the  certificate  of  deposit  was  itself  actually 
delivered  by  the  donor  to  the  donee  with 
proper  words  of  ^Ift,  and,  if  possible,  to  make 
the  gift  more  complete,  the  donor  subsequent- 
ly, and  for  the  express  purpose  of  more  effec- 
tually carrying  out  his  intention  as  to  the 
gift  made  and  delivered  to  the  donee  his 
own  check  for  the  fund  represented  by  the 
certificate  of  deposit 

A  case  very  much  in  point  is  that  of  Duffin 
V.  Duffin,  44  Law  Rep.  Chan.  Div.  7a  "A  tes- 
tator who  held  a  banker's  deposit  note  for 
£580  in  Ills  last  illness,  and  very  shortly 
before  his  death  took  out  the  note,  filled  it 
in,  and  signed  upon  a  stamp  and  form  of 
check  Indorsed  on  the  note,  and  handed  the 
document  to  a  relative  who  was  attending 
him  in  his  illness  telling  her  that  she  was  to 
give  It  back  to  him  if  he  recovered,  and  if 
not  she  would  be  all  right  Held,  that  there 
was  a  valid  donatio  causa  mortis,  for  that 
assuming  a  donatio  causa  mortis  of  a  check 
not  presented  in  the  drawer's  lifetime  to  be 
Invalid,  the  intention  here  was  not  merely  to 
give  tcie  check  but  the  deposit  note;  that  a 
deposit  note  is  a  good  subject  of  donatio 
causa  mortis,  and  that  the  gift  was  not  de- 
feated by  the  giving  the  check  along  with  the 
note."  So,  in  the  present  case,  the  gift  of 
the  certificate  of  deposit  (which  has  univer- 
sally been  held  to  be  a  good  subject  of  a 
donatio  causa  mortis),  with  proper  words  of 
gift  at  the  time  of  delivery,  was  not  defeated 
by  the  subsequent  giving  of  a  check,  although 
the  check  was  not  presented  until  after  the 
d«atb  of  the  donor.    The  learned  judge  in  de- 


livering the  opinion,  supra,  uses  tbia  lan- 
guage: "It  is  said  that  here  there  was  no 
gift  donatio  causa  mortis,  because  a  man  can- 
not make  such  a  gift  of  his  own  check.  I 
Will  assume  that  to  be  correct  though  I 
think  it  may  some  day  require  consideration, 
but  assuming  it  to  be  correct  I  think  It  does 
not  dispose  of  the  present  case.  There  Is  in- 
deed upon  the  deposit  note  a  form  of  check 
which  has  been  filled  up,  stamped,  and  sign- 
ed, but  what  is  it  that  th^  give,  the  deposit 
note  or  the  check?  Substantially  the  former, 
and  the  authorities  are  all  in  favor  of  the 
view  that  a  valid  donatio  causa  mortis  may 
be  made  of  a  deposit  note.  I  think  it  was 
clearly  the  Intention  of  the  donor  not  to  give 
merely  a  i^eck.  but  to  give  the  deposit  note." 
Without  multiplying  authorities,  we  think 
that  the  evidence  in  this  case,  according  to 
every  decision  that  we  have  been  able  to 
find,  clearly  establishes  a  valid  gift  causa 
mortis.  Indeed,  we  think  it  is  clearly  shown 
by  the  facts  under  the  provision  of  Civ.  Code 
1895,  §  3574.  The  gift  was  made  in  contem- 
plation of  death  by  a  person  during  his  last 
illness.  It  was  intended  to  be  absolute  only 
in  the  event  of  death,  and  was  perfected  both 
by  the  actual  delivery  of  the  certificate  of 
deposit  and  syml)olic  delivery  of  the  money  ' 
represented  by  the  certificate  and  proved  by 
the   uncontradicted  testimony   of   five    wit- 


2.  The  burden  was  on  the  administrator  in 
this  case  to  show  that  the  gift  was  either 
made  at  the  time  when  the  donor  was  in- 
capable on  account  of  mental  infirmity  of 
making  a  gift  or  that  it  was  procured  from 
him  by  fraud  or  undue  infiuence.  The  gen- 
eral rule  is  that  if  the  donor  has  sufficient 
mental  capacity  to  comprehend  the  transac- 
tion, Ills  gift  will  be  valid,  and  that  mere 
mental  weakness  will  not  authorize  the  court 
to  set  aside  the  executed  gift  if  such  weak- 
ness does  not  amount  to  an  inability  to  com- 
prehend the  transaction.  Thornton  on  Gifts, 
§  442.  There  was  no  evidence  in  this  case  of 
any  mental  unsoundness  when  the  gift  was 
made.  The  testimony  of  the  physician  and 
of  the  other  witnesses  who  saw  the  donor 
at  that  time  was  that  he  was  entirely  ration- 
al, and  that  there  was  no  indication  of  mental 
weakness.  The  evidence  that  the  donor  a  few 
days  before  his  death  was  generally  uncon- 
scious, both  from  the  progress  of  the  di&ase 
and  the  effect  of  opiates,  is  not  sufficient  to 
show  any  mental  unsoundness,  for  this  con- 
dition did  not  exist  at  the  time  the  gift  was 
made,  and  only  indicated  physical  weakness, 
and  that  mental  unconsciousness  which,  by 
happy  dispensation  of  Providence,  usually  at- 
tends the  near  approach  of  death.  There  is 
in  the  record  no  evidence  whatever  indicat- 
ing any  fraud  or  undue  Influence  exerted  by 
the  brother,  the  donee,  or  by  the  physician, 
or  by  the  family.  The  letters  written  by  the 
donee's  brother  from  Texas  some  time  previ- 
ous indicating  a  friendly  disposition  towards 
his  grandniece  were  entirely  insufficient  to 
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atiow  any  ill  feeling  for  bis  brother,  especial- 
ly In  view  of  the  fact  that  he  sought  hla 
brother's  home  and  care  when  he  felt  the 
need  of  both. 

We  think  on  the  controlling  questions  in 
this  case  the  yerdict  directed  by  the  court 
was  demanded  by  the  evidence.  In  this 
Tiewt  the  other  questions  made  in  the  motion 
for  a  new  trial  become  wholly  immaterial. 

Judgmoit  aflSrmed. 


(S  G«.  Ap9.  066) 

PHNNINGTON  ft  BVANS  ▼.  DOUGLAS,  A. 
&  O.  BT.  CO.  (No.  241.) 

(Court  of  Appeals  of  Georgia.    Feb.  24,  190a) 

1.  Writ  of  Ebbor— Pbestticftions— Gbounds 
OF  Decision— PLBADiwo—DEMUBREa— Good 
iw  Past. 

When  a  demurrer  containing  several 
grounds  (some  of  tba  grounds  bein^  directed  to 
tlie  merits  and  some  special  In  their  nature)  is 
sustained,  and  the  petition  is  dismissed,  there 
is  no  presumption  that  the  ruling  was  based 
upon  the  special  grounds  of  the  demurrer,  rath- 
er than  upon  the  general ;  but  the  judgment  win 
be  treated  as  sustaining  the  demurrer  as  a 
whole  and  upon  all  of  the  grounds  .therein  con- 
tained, and  the  judgment  of  dismissal  will  be 
affirmed,  if  this  judgment  was  right  for  any 
reason  which  was  presented  by  the  general  de- 
murrer. No  reference  is  here  made  to  the  pow- 
er of  this  court  to  give  direction  as  to  amend- 
ment in  connection  with  the  judgment  in  such 
a  case. 

[Ed.  Note.— For  cases  In  point,  see  C^nt  Dig. 
▼oL  3,  Appeal  and  Error,  i§  8706-3708.] 

2.  AcnOR^NATUBB   AND    FOBIC. 

The  nature  of  an  action  is  not  determined 
by  the  designation  of  the  pleader.  "It  is  in 
fact  immaterial  by  what  name  he  calls  his  suit, 
or  whether  he  gives  it  any  name  at  all."  The 
character  and  classification  of  an  action  depend 
upon  the  intrinsic  contents  of  the  petition,  its 
recitals  of  fact,  the  nature  of  the  wrong  sought 
to  be  remedied^  and  the  quality  of  the  remedy 
invoked. 

[Ed.  Note.-~For  cases  m  point,  see  Oent.  Dig. 
▼oL  1,  Action,  H  85,  94,  216.] 

8.  CSabbiebs  —  Gabbiaob  or  Ctoons  —  Statu- 
tory Duty  to  Pubnish  Cabs— Exclusion 
OF  Otheb  Remedies. 

The  remedy  provided  in  the  act  approved 
August  23,  1905  (Acts  1905,  p.  120),  entitled 
'*An  act  to  further  extend  the  powers  of  the 
Railroad  Commission  of  this  state,  and  to  con- 
fer upon  the  commission  the  power  to  regulate 
^e  tune  and  manner  within  which  the  several 
railroads  in  this  state  shall  receive,  receipt  for, 
forward  and  deliver  to  its  destination  all  freights 
of  every  character,  which  may  be  tendered  or 
received  by  them  for  transportation ;  to  pro- 
vide a  penalty  for  noncompliance  with  any  and 
all  reasonable  rules,  regulations  and  orders 
prescribed  by  the  said  commission  in  the  execu- 
tion of  these  powers,  and  for  other  purposes," 
is  exclusive  oi  any  other  mode  of  procedure  for 
the  collection  of  damages  arising  from  a  breach 
of  the  carrier's  public  duty  to  furnish  cars  for 
the  transportation  of  freight. 
(Syllabus  by  the  Court.) 

BhTor  from  City  Court  of  Nashville;  H. 
B.  Peeples,  Jndge. 

Action  by  Pennington  &  Evans  against  the 
Donglas,  Augosta  ft  Gnlf  Railway  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Affirmed. 


Hendricks*  Smith  ft  Christian  and  Spencer 
R.  Atkins<m,  for  plaintiff  in  error.  J.  W. 
Quincy  and  Wm.  H.  Barrett,  for  defendant 
in  error. 

BUSSEIiL^  J.  Pennington  ft  Evans  brought 
an  action  for  damages  against  the  Douglas, 
Augusta  ft  Qulf  Railway  Company  for  $23,- 
304,  which  was  dismissed  upon  demurrer,  and 
the  order  of  the  Judge  of  the  city  court  sus- 
taining the  defendant's  demurrer  is  the  er- 
ror assigned.  The  demurrer  was  predicated 
upon  several  grounds,  and  was  sustained 
generally.  It  appears  that  the  plaintiffs  in 
error,  as  plaintiffs  in  the  court  below,  insist- 
ed that  their  suit  was  one  for  damages,  that 
it  was  not  drawn  to  recover  a  penally,  and 
that  they  disclaimed  any  right  to  recoyer  for 
any  penalty  whatever;  and  the  same  insis- 
tence was  maintained  before  us.  The  plain- 
tiffs in  the  court  below  stated  that  it  was 
not  their  intention  at  the  time  of  the  filing 
of  their  petition  to  contend  for  any  penalty, 
and  they  further  stated  that  they  would  not, 
upon  the  trial  of  the  case,  ask  for  any  penal- 
ty, but  would  ask  only  for  such  damages, 
caused  by  the  negligence  of  the  defendant 
in  its  failure  to  furnish  cars  to  plaintiffs,  as 
they  might  be  able  to  sustain  by  proof. 

The  plaintiffs'  petition,  as  appears  from  the 
bill  of  exceptions  (in  which  it  is  incorporat- 
ed), alleges  that  the  defendant  is  a  corpora- 
tion with  a  line  of  railway  extending  through 
the  county  of  Berrien,  with  an  agent  and 
office  therein;  that  the  defendant  owns  and 
operates  a  railroad  for  the  purpose  of  hire, 
and  for  the  transportation  of  all  manner  of 
freights  usually  hauled  by  railroad  companies 
by  the  method  of  drawing  flats  and  box  cars 
over  said  railroad;  that  said  railway  com- 
pany is  under  the  Railroad  Ck)mmission  of 
the  state,  and  is  amenable  to  its  rules,  orders, 
and  regulations;  that  the  plaintiffs  are  mill 
operators,  with  their  sawmills  located  in 
Berrien  county,  at  a  place  known  as  Barfleld, 
Ga.,  and  are  wholly  dependent  upon  said  de- 
fendant railway  company  for  cars  and  equi- 
page for  the  purpose  of  transporting  their 
lumber  to  their  purchasers  and  customers; 
that  on  the  1st  day  of  May,  1906,  the  plahi- 
tiffs  made  requisition  on  the  defendant  for 
five  flat  cars,  as  provided  by  law  and  as  pre- 
scribed by  rule  9  of  the  rules  of  the  Railroad 
.Ck)mmission  of  Georgia,  promulgated  and 
published  at  Savannah,  Ga.,  on  April  6,  1906 
(a  copy  of  which  requisition  is  attached  to 
the  petition  as  Exhibit  A),  and  that  the  said, 
railway  company  made  default,  in  that  it  on- 
ly furnished  two  cars;  that  requisitions  for 
cars  were  made  from  the  1st  of  May  until 
the  27th  of  June,  1906,  in  accordance  with 
the  said  rule  of  the  Railroad  Commission  of 
Georgia,  except  that  said  requisitions  would 
designate  whether  the  cars  were  to  be  boxes 
or  fiats,  and  the  persons  to  whom,  and  the 
place  where^  and  the  kind  of  lumber  with 
which,  they  were  to  be  loaded,  all  of  which 
cars  the  defendant  refused  and  failed  to  fur- 
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nish;  that  the  plaintiffs  made  requisitions 
upon  the  railway  company,  as  aboTO  set  forth, 
for  594  cars,  in  accordance  with  role  0  of  the 
Railroad  Conmiission  of  Georgia,  which  said 
amount  of  cars  the  railroad  company  failed 
and  refused  to  furnish,  and,  after  allowing 
the  time  within  which  to  furnish  said  cars 
as  prescribed  by  the  aforesaid  rule,  the  plain- 
tiffs were  without  the  use  of  the  said  594 
cars  for  23,304  days,  for  which  they  were 
damaged  the  sum  of  $1  per  day  for  each  car 
and  for  each  day,  their  damage  sustained 
thereby  being  the  said  sum  of  $23,304 ;  that 
on  the  21st  day  of  July  the  plaintiffs  served 
the  defendant,  as  provided  by  law,  with  the 
number  of  cars  asked  for  in  each  of  the  sev- 
eral requisitions  made  upon  the  defendant* 
from  the  1st  of  May  to  the  27th  of  June, 
1906,  giving  the  character  of  the  cars,  wheth- 
er box  or  flat,  the  amount  of  cars  received 
on  each  order,  and  the  kind  of  cars,  the 
month  and  day  received,  and  the  number  of 
cars  short  on  each  requisition,  and  the  num- 
ber of  days  each  car  was  in  default,  thereby 
giving  the  30  days'  notice  required  by  law  be- 
fore bringing  this  suit  against  the  company, 
and  that  said  defendant  has  failed  and  refused- 
to  pay  the  amount  of  damage  sustained  by 
reason  of  its  negligent  acts  in  failing  and  re- 
fusing to  furnish  cars  as  per  the  terms  of 
the  requisitions  made  upon  it;  that  the  de- 
faults in  the  various  requisitions  made  upon 
the  defendant  by  the  plaintiffs  were  without 
the  consent,  fault,  or  neglect  of  the  plaintiffs, 
and  to  their  injury  and  damage  in  the  sum 
aforesaid.  Exhibit  A,  attached  to  the  peti- 
tion, was  in  the  following  terms:  "Supt. 
Holtzendorf,  Douglas,  Ga.—Dear  Sir:  We 
are  loading  our  last  empty  fiat  to  Brunswidc, 
and  will  be  ready  to  go  forward  to-morrow, 
and  we  need  more  at  once  for  loading  to 
Brunswick  with  lumber.  Please  place  at  our 
siding  at  once  five  empty  flats  that  can  be 
loaded  with  Brunswick  loading.  Thanking 
you  In  advance  for  cars,  we  are,  yours  very 
truly,  Pennington  &  Ehrans." 

The  defendant,  expressly  insisting  on  its 
plea  flled  to  the  jurisdiction  of  the  court,  de- 
murred to  the  petition  as  follows:  **First 
Because  the  right  of  action  of  plaintiffs  ac- 
crued in  the  county  court  of  Coffee,  which  is 
without  the  jurisdiction  of  the  court  Sec- 
ond. Because  no  cause  of  action  is  set  out  in 
the  petition.  Third.  Because  the  petition  Is 
duplicitous,  in  that  it  includes  in  one  count 
an  action  in  tort  for  alleged  negligence  and 
an  action  to  recover  penalty  under  an  alleged 
statute  and  a  rule  of  the  Railroad  Commis- 
sion of  Georgia.  Fourth.  Because  said  pe- 
tition fails  to  set  out  rule  9  of  said  Railroad 
Commission.  Fifth.  Because  the  petition  fails 
to  set  forth  the  written  notices  alleged  to 
have  been  served.  Sixth.  Because  the  noti- 
ces alleged  to  have  been  served  upon  defend- 
ant are  not  in  OMnpliance  with  said  alleged 
rule  of  said  conuniasicm.  Sevoith.  Because 
said  petition  fails  to  allege  that  defendant 
had  been  required  to  show  cause  before  the 


Railroad  Commission  of  Georgia  as  to  tlie 
penalty  sought  to  be  recovered  in  this  suit,  or 
that  defendant  has  failed  to  show  sufilcient 
cause  before  the  commission  why  it  shoald 
not  be  relieved  from  the  liabilities  sought  to 
be  enforced.  •  •  •  Tenth.  Because  tbe 
petition  fails  to  allege  that  all  the  cars  call- 
ed for  were  necessary  to  the  plaintiffs,  or 
how  many  cars  were  necessary  for  the  proper 
conduct  of  plaintiffs'  business." 

Upon  consideration  of  the  demurrer  the 
court  sustained  it  as  a  whole,  and  dismissed 
plaintiffs*  petition.  Exception  is  taken  by 
bill  of  exceptions  to  this  judgment.  The 
judgment  of  the  court  was  general.  ''Upon 
conMderIng  the  within  and  foregoing  demur- 
rer, and  after  argument  of  counsel  had  there- 
on, it  Is  considered,  ordered,  and  adjudged 
by  the  court  that  said  demurrer  be,  and  the 
same  is  hereby,  sustained,  and  the  petition 
in  said  case  is  hereby  dismissed."  The  de- 
murrer contains  both  general  and  special  de^ 
murrers.  The  alleged  defect  pointed  out  by 
the  special  demurrers,  perhaps,  might  have 
been  remedied  by  amendment;  but  it  does 
not  appear  that  any  amendments  to  the  pe- 
tition were  offered. 

1.  For  reasons  which  we  shall  presentiy 
state  It  is  immaterial  what  reason,  suggested 
by  the  demurrer,  may  have  controlled  the 
lower  court  In  the  rendition  of  Its  judgment, 
and  It  Is  profitless  to  consider  the  several 
grounds  of  the  demurrer  seriatim  for  the 
purpose  of  pointing  out  their  characteristics 
and  the  proper  legal  effect  of  ea<^  upon  the 
plaintiffs'  petition.  As  pointed  out  by  Judge 
Brskine  in  Marthi  v.  Bartow  Iron  Works,  35 
Ga.  323,  Fed,  Cas.  No.  9,157:  "A  special  de- 
murrer goes  to  the  structure  merely,  and  not 
to  the  substance,  and  it  must  distinctiy  and 
particularly  specify  wherein  ^he  defect  lies." 
But,  though  a  general  demurrer  is  used  to 
assail  every  substantial  imperfection  in  the 
pleading  of  the  opposite  party,  without  par- 
ticularizing any  of  them.  It  is  not  vitiated  if 
these  defects  are  specifically  pointed  out 
The  judgment  rendered  must  be  construed  as 
meaning  that  the  demurrer  was  sustained 
upon  each  and  every  ground  therein  contain- 
ed, and,  if  the  judgment  excepted  to  is  right 
beyond  question  for  any  reason  advanced  by 
the  demurrer.  It  cannot  properly  be  reversed. 
"Where  a  demurrer  to  a  petition  contained 
several  grounds,  some  going  to  the  merits 
and  some  special,  and  the  court  sustained 
*the  demurrer*  and  dismissed  the  petition, 
there  is  no  presumption  that  the  ruling  was 
based  upon  the  special  grounds  of  the  de- 
murrer, rather  than  the  general;  but  the 
judgment  will  be  treated  as  sustaining  the 
entire  demurrer  upon  all  of  Its  grounds." 
Gunn  V.  James  et  al.,  120  Ga.  482,  48  S.  E. 
148 ;  Merrill  v.  Board  of  Com'rs,  7  Kan.  App. 
717,  52  Pac  109,  and  dtatlona  Whether 
the  demurrer  is  a  general  demurrer,  or  is 
both  general  and  special,  as  in  this  case,  the 
judgment  sustaining  the  demurrer  should  be 
afQrmed  if  any  of  the  grounds  of  the  demur- 
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rer  are  good.  "Where  an  order  sustaining 
a  demnrrer  to  a  plea  is  general  in  Its  terms, 
the  judgment  will  he  affirmed  if  the  plea  was 
properly  stricken  for  any  reason  set  forth  in 
the  demurrer,  although  the  bill  of  exceptions 
recites  that  the  plea  was  stricken  for  a  par- 
tlcolar  reason.**  Hugglns  y.  Southeastern 
Lumber  ft  Cement  Co.,  121  Ga.  311,  48  S.  B. 
933;  Klllough  ft  Co.  y.  Simmons,  125  Oa. 
101,  53  8.  E.  819.  In  holding  that  a  judg- 
moit  sustaining  the  demurrer  generally  will 
be  treated  as  sustaining  the  demurrer  as  a 
whole  upon  all  of  the  grounds  therein  con- 
tained, and  that  the  Judgment  of  dismissal 
will  be  affirmed  if  this  judgment  was  right 
for  any  reason  presented  by  the  demurrer, 
of  course  no  reference  is  made  to  the  power 
Inherent  hi  this  court  of  giying  direction  to 
the  lower  court  as  to  the  allowance  of  amend- 
ments in  connection  with  our  Judgment  In 
such  a  case. 

In  our  yiew  of  the  present  case  it  is  only 
necessary  to  consider  two  substantial  ques- 
tions, presented  by  the  demurrer  in  its  at- 
tack upon  the  substance  of  the  plaintiffs'  peti- 
tion. In  order  to  determine  whether  the  judg- 
ment of  the  lower  court  was  correct  or  in- 
correct This  court  has  more  than  once  giy- 
en  its  adherence  to  the  principle,  announced 
by  Judge  Erskine  in  the  Martin  Case,  su- 
pra, that  "all  the  delicately  cunning  and  curi- 
ous deylces  that  have  crept  into  the  science 
of  pleading  should  be  discouraged  and  dis- 
countenanced. The  law,'  says  Lord  Coke, 
•speaketh  by  good  pleading,'  and  the  day  has 
arrived  when  this  wise  axiom  of  that  great 
master  of  the  common  law  is  to  be  interpret- 
ed liberally.  This  is  an  a^e  of  progress  and 
utilitarianism  in  law  as  In  other,  sciences, 
and  it  Is  therefore  high  time  that  the  sub- 
tleties, yerbosltles,  and  useless  diqmtatlon 
of  the  ancient  pleader  give  way  to  common 
sense  and  common  reason." 

2.  Our  first  inquiry  shall  be  directed  to  de- 
termining the  nature  of  the  plaintiffs'  action. 
The  general  demurrer  cannot  be  passed  upon 
properly  until  this  question  shall  be  satis- 
factorily answered.  The  defendant's  demur- 
rer, as  well  as  Its  argument  in  this  court, 
treats  the  plaintiffs'  petition  as  a  suit  for 
a  penalty  under  the  provisions  of  the  act  of 
1906  (Acts  1905,  p.  120),  generally  known  as 
the  "Steed  Bill."  The  plaintiffs  strenuously 
insist  that  the  petition  seeks  only  the  enforce- 
ment of  their  common-law  right  to  damages. 
But  for  the  absolute  disclaimer  of  the  learn- 
ed counsel  for  the  plaintiffs  of  any  past,  pres- 
ent, or  future  intention  to  claim  the  statutory 
penalty,  and  the  earnestness  and  ability  with 
which  the  contention  of  the  plaintiffs  (that 
the  action  is  one  for  damages  arising  from 
the  breach  of  a  public  duty)  was  urged,  we 
would  readily  have  come  to  the  conclusion 
that  the  petition  was  brought  in  pursuance 
of  the  provisions  of  the  act  of  1905.  After 
laborious  investigation  and  mature  consid- 
eration, we  are  not  only  unable  to  disabuse 
our  minds  of  the  impression  that  the  suit 


must  be  construed  as  one  to  recover  the  liqui- 
dated damages  provided  for  by  the  Steed 
bill,  which  are  denominated  as  a  '"penalty," 
but  we  are  firmly  convinced  that  the  peti- 
tion, the  substance  of  which  we  have  hereto- 
fore quoted,  cannot  reasonably  be  construed 
otherwise.  It  is  not  to  be  questioned  that  the 
general  right  to  pursue  the  common-law  rem- 
edy, and  to  sue  for  the  damages  arising  out 
of  the  carrier's  breach  of  duty  in  failing  to 
furnish  means  for  transporting  freight.  Is  not 
to  be  affected  by  the  mere  verbiage  used,  If 
the  cause  of  action  Is  otherwise  properly  set 
forth,  no  matter  if  the  language  of  the  peti- 
tion be  equally  applicable  to  some  other  cause 
of  action.  This  was  true  prior  to  "the  pas- 
sage of  the  act  of  1905,  supra,  and  Is  still 
true  where  a  petition  is  subject  to  two  con- 
structions if,  as  contended  for  by  the  plain- 
tiffs, the  act  of  1905  is  cumulative  of  the 
common-law  remedy.  The  nature  of  an  ac- 
tion is  not  determined  by  the  designation  of 
the  pleader.  "It  is  In  fact  immaterial  by 
what  name  he  calls  his  suit,  or  whether,  in 
fact,  he  gives  it  any  name  at  all."  The  char- 
acter and  classification  of  an  action  depend 
upon  the  intrinsic  contents  of  the  petition, 
its  recitals  of  fact,  the  nature  of  the  wrong 
sought  to  be  remedied,  and  the  qualHy  of 
the  remedy  Invoked.  Every  petition  must 
be  construed  according  to  its  own  allegations, 
and  the  light  furnished  by  argument  adds 
nothing  to  the  coloring  of  the  picture  as  com- 
pleted by  the  artist  pleader.  Nor  can  the 
features  of  the  picture  be  disguised  by  mis- 
nomer. It  Is  not  the  name  given  to  an  action 
that  classifies  it,  but  the  facts  set  forth. 
"The  pleader  does  not  characterize  his  action. 
He  simply  sets  forth  facts  upon  which  he  re- 
lies for  recovery,  and.  If  these  facts  are  such 
as  in  law  entitle  the  plaintiff  to  recover, 
it  is  not  necessary  that  the  action  should  be 
classified .  or  characterized  by  any  name." 
McNorrlll  v.  Daniel,  121  Ga.  79,  48  S.  B. 
680;  Malone  v.  Robinson,  77  Ga.  719;  Al- 
bany V.  Cameron  Co.,  121  Ga.  794,  49  S.  E. 
79a 

A  brief  r§sum6  of  some  of  the  following 
paragraphs  of  the  petition  containing  alle- 
gations unnecessary  to  be  made  In  a  suit 
for  damages  at  common  law  serve  to  show 
(whether  the  petition  be  defective  If  consid- 
ered as  an  action  to  recover  liquidated  dam- 
ages under  the  Steed  act  or  not)  that  the  rea- 
sonable intendment  of  the  petition  Is  to  re- 
cover the  liquidated  damages  provided  by 
the  act  of  1905.  In  the  third  paragraph  It 
is  alleged  that  the  defendant  is  under  the 
Railroad  O>mmisslon  of  Georgia,  and  amen- 
able to  its  rules,  a  fact  which  would  be  ir- 
relevant In  the  common-law  action  for  dam- 
ages. In  the  fourth  paragraph  it  is  alleged 
that  the  defendant  has  damaged  petitioners 
in  the  sum  of  |23,304,  which  sum,  as  also 
appears,  is  exactly  derivable  from  23,304 
days  at  |1  a  day.  The  facts  stated  in  the 
fifth  paragraph,  that  the  plam tiffs  are  mill 
operators  on  the  defendant's  line  and  whol- 
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ly  d^;>endeiit  upon  it  for  transportation, 
would  be  yalueless  at  common  law,  unless  tbe 
d^endant  owed  the  plaintiffs  the  duty  of 
transporting  their  mill  products.  The  sixth* 
seyenth,  eighth,  and  ninth  paragraphs  all 
refer  directly  to  rules  and  regulations  of  the 
Ballroad  Oommission,  as  follows:  'That  on 
May  It  1906,  the  plaintiffs  made  requisition 
on  defendant  for  five  flat  cars  as  provided  by 
law  and  as  prescribed  by  rule  9  of  the  rules 
of  the  Ballroad  Ck)mmission  of  Georgia;" 
that  during  May  and  June  other  requisitions 
were  made  according  to  the  rules  of  the  Rail- 
road Oommisslon ;  that  594  cars  were,  during 
May  and  June,  called  for,  and,  after  "allow- 
ing the*  time  within  which  to  furnish  said 
cars,  as  prescribed  by  the  aforesaid  rule,  the 
plaintiffs  were  without  the  use  of  the  said 
594  cars  for  23,804  days,  and  for  which  they 
were  damaged  the  sum  of  $1  per  day  for 
each  car";  that  the  30  days'  notice  required 
by  law  demanding  payment  has  been  served 
on  defendant,  thereby  complying  with  this 
prerequisite  for  bringing  suit. 

Counsel  for  the  plaintiffs  in  error  Insist 
that  the  allegations  of  the  plaintiffs  bring 
their  petition  well  within  the  rule  prescrib- 
ed by  section  4960  of  the  Givil  Code  of  1895. 
This'  section  declares  that  ''all  suits  in  the 
superior  court  for  legal  or  equitable  relief 
or  both,  shall  be  by  petition  to  the  court, 
signed  by  the  plaintiff  or  his  counsel  plainly, 
fully  and  distinctly  setting  forth  his  charge, 
ground  of  complaint  and  demand,  and  the 
names  of  the  persons  against  whom  process  is 
prayed."  Counsel  for  tbe  plaintiffs  in  error 
Insist  that  the  court,  treating  the  ordinary 
circumstances  in  this  case  as  a  permanent 
relation  between  the  plaintiffs  and  the  de- 
fendant, will  take  it  for  granted  that  the  de- 
fendant owed  the  plaintiffs  the  duty  of  fur- 
nishing them  cars;  that  the  allegation  that 
the  plaintiffs  were  upon  the  road  of  the  de- 
fendant, dependent  upon  it  for  cars,  and  that 
it  failed  and  refused  to  furnish  cars,  is  suffi- 
cient, without  more,  to  set  forth  fully  the 
breach  of  duty  toward  the  plaintiffs  which 
was  violated  by  the  defendant  In  support 
of  this  proposition  the  cases  of  Ellison  y. 
Georgia  Ry.  Co.,  87  Ga.  699,  13  S.  E.  809, 
Orr  V.  Cooledge,  117  Ga.  195,  43  S.  B.  527, 
Seals  T.  Augusta  So.  Ry.  Co.,  102  Ga.  819, 
29  S.  E.  116,  and  City  of  Columbus  t.  Anglln, 
120  Ga.  785,  48  S.  E.  318,  are  cited. 

As  before  stated,  the  general  demurrer 
goes  to  the  substance  of  the  petition,  and 
in  testing  this  petition,  to  determine  wheth- 
er it  sets  forth  a  cause  of  action  fbr  dam- 
ages at  common  law  for  the  breach  of  the 
public  duty'  of  a  common  carrier,  the  omis- 
sions from  the  petition  are  not  less'  signifi- 
cant than  the  allegations  of  the  paragraphs 
to  which  we  have  hitherto  called  attention. 
No  duty  of  the  defendant  company  to  furnish 
cars  is  alleged.  Nor  is  any  failure  to  com- 
ply with  this  duty  alleged  against  the  de- 
fendant company,  except  that  requisitions 
permitted  by  the  rules  of  the  Railroad  Com- 


mission of  Georgia  were  not  compiled  wttli. 
There  being  no  law  of  Georgia,  except  tbe 
act  of  1905  and  the  rules  formulated  by  the 
Railroad  Commission,  requiring  a  railroad 
company  to  furnish  cars  within  a  ^>ecified 
time,  it  is  plain  that  the  petition  did  not 
seek  to  recover  damages  for  any  failure  to 
comply  with  the  duty  of  the  defendant  com- 
pany at  common  law;  nor  does  the  petition 
allege  that  reasonable  notice  or  reasonable 
time  within  which  to  furnish  cars  was  given. 
The  notice  contained  in  Exhibit  A  is  specific 
that  the  cars  must  be  furnished  at  once. 

A  petiti<tt  asking  for  damages  upon  the  li- 
ability of  a  common  carrier  for  the  breacli 
of  a  public  duty,  which  fails  to  set  out  what 
specific  duty  was  owing  by  the  defendant  to 
the  plaintiffs  and  wherein  this  duty  was  not 
complied  with,  may  properly  be  dismissed 
upon  general  demurrer.  In  an  action  for 
damages  sought  to  be  recovered  for  tbe 
breach  by  a  carrier  of  Its  legal  duty  to  fur- 
nish a  means  of  transportation  of  freight  (in- 
asmuch as  there  is  no  absolute  duty  upon  a 
railroad  company  at  common  law  to  furnish 
cars),  it  must  be  made  to  appear  that  the 
plaintiffs  bad  goods  they  desired  to  ship,  that 
such  goods  were  ready  for  shipment  and  were 
offered  for  shipment,  that  reasonable  notice  of 
these  facts  had  been  brought  to  the  carrier 
and  it  had  been  given  reasonable  notice  to 
furnish  cars,  and  that  reasonable  time  had 
been  allowed  in  which  to  procure  cars.  El- 
liott on  Railroads,  §§  1470,  1476;  Hutchin- 
son on  Carriers  (3d  Ed.)  §  495,  note  6.  The 
wording  of  the  requisition  shows  an  attempt, 
to  comply  with  rule  9  of  the  Railroad  (com- 
mission, adopted  under  the  supposed  power 
of  the  Steed  act.  In  rule  9  the  provision  as 
to  free  time  and  the  requirement  as  to  90 
days'  demand  for  payment  are  embodied.  We 
know  of  no  provision,  aside  from  the  Steed 
act,  giving  authority  to  the  Railroad  C!ommls- 
sion  to  fix  rules  regulating  the  furnishing  of 
cars  or  affixing  the  **penalty  per  day  per 
car  to  be  paid  by  said  railroad  company.** 
The  requirement  that  the  requisition  for  tbe 
cars  shall  be  in  writing,  which  the  petition 
states  was  complied  with,  is  also  one  of  tbe 
provisions  of  the  act  of  1905. 

Considering  the  petition  in  this  case  as  an 
action  to  recover  penalties  or  liquidated  dam- 
ages, provided  for  by  the  Steed  act  of  1905, 
it  was  subject  to  general  demurrer,  because  it 
did  not  allege  that  the  defendant  had  an 
opportunity  to  be  heard  l)efore  the  Railroad 
Conmilsison.  Section  8  of  the  act  of  1905 
provides  that  "before  any  railroad  company 
is  subjected  to  the  penalties  provided  by  this 
act  said  Railroad  (Commission  shaU  require 
said  railroad  company  to  show  cause  there- 
for; and  if  sufficient  cause  is  shown  then 
said  company  shall  be  relieved  from  any  fur- 
ther liability  under  this  act"  Though  this 
section  has  been  repealed  by  section  11  of 
the  act  approved  August  23,  1907,  to  revise 
and  enlarge  and  more  clearly  define  the  pow- 
ers, duties,  and  rights  of  the  Railroad  Com- 
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mission  (Acts  1907,  p.  78),  still  an  allegation 
of  compliance  with  it  was  necessary  at  the 
date  of  the  rendition  of  the  judgment  com- 
plained of. 

This  Tiew  of  the  case,  howcTer,  we  perhaps 
cannot  consider  because  of  the  insistence  of 
plalntiifs  in  error  that  they  claim  nothing  un- 
der the  proTisions  of  the  act  of  1006.  Taking 
this  view  of  the  case,  we  thinlc  the  decision 
of  the  court  in  sustaining  the  general  demur- 
rer was  right,  because  the  petition  was  fatal- 
ly defectiye  for  lack  of  any  allegation  set- 
ting forth  distinctly  the  duty  of  the  defendant 
to  furnish  cars  to  the  plaintiffs  at  places 
which  this  court  Judicially  knows  to  be  be- 
yond the  limits  of  the  line  of  the  defendant 
company,  and,  furthermore,  that  the  cars 
were  not -of  unusual  size,  and  that  the  defend- 
ant could  have  reasonably  complied  with  the 
plaintiffs'  need  for  cars.  Gann  t.  Chicago  Ry. 
Ck>.,  e5  Mo.  App.  670;  Ayers  y.  Ohicago  Ry. 
CJo.,  71  Wla  372,  87  N.  W.  432,  5  AnL  St  Rep. 
226;  Galena  Ry.  Go.  v.  Rae,  18  111.  488,  68 
Am.  Dec.  574;  Pittsburg  Ry.  CJo.  v.  Racer,  10 
Ind.  App.  503,  37  N.  E.  .280.  38  N.  E.  186; 
Richardson  t.  Chicago  Ry.  Co.,  61  Wis.  586, 
21  N.  W.  49.  At  common  law  there  is  no  duty 
iip<Hi  a  railroad  company  to  furnish  cars  for 
sliipment  beyond'  its  own  line.  Central  Ry. 
Co.  T.  Augusta  Brokerage  Co.,  122  Ga.  650, 
60  8.  B.  473,  68  L.  R.  A.  119;  State  y. 
Wrightsvllle  R,  Co.,  104  Ga.  437.  30  S.  B. 
891;  Central  Ry.  Co.  t.  Murphey,  116  Ga. 
866,  43  S.  E.  265,  60  Ll  R.  A.  817. 

8.  We  think,  however,  that  the  judgment 
sustaining  the  general  demurrer,  regardless 
of  any  other  reason,  is  right  because  the 
remedy  provided  in  the  act  of  1905,  supra, 
entitled  "An  act  to  further  extend  the  powers 
of  the  Railroad  Commission  of  this  state, 
and  to  confer  upon  the  commission  the  power 
to  regulate  the  time  and  manner  within 
which  the  several  railroads  in  this  state 
shall  receive,  receipt  for,  forward  and  de- 
liver to  its  destination  all  freights  of  every 
character,  which  may  be  tendered  or  re- 
ceived by  them  for  transportation,  to  provide 
a  penalty  for  noncompliance  with  any  and 
all  reasonable  rules,  regulations  and  orders 
prescribed  by  the  said  commission  in  the 
execution  of  these  powers,  and  for  other  pur- 
poses," is  exclusive  of  any  other  mode  of 
procedure  for  the  collection  of  damages  aris- 
ing from  a  breach  of  the  carrier's  public 
duty  to  furnish  cars  for  the  transportation  of 
freight.  In  other  words,  the  passage  of  that 
act,  and  the  establishment  of  rules,  regula- 
tions, and  orders  thereunder  by  the  Railroad 
Commission  of  this  state,  does  not  provide  a 
cumulative  remedy  to  shippers,  but  suspends 
the  operation  of  the  common  law  so  far  as 
the  subject-matter  embraced  therein  is  con- 
cerned, and,  so  long  as  it  is  the  law,  fur- 
nishes the  sole  and  exclusive  remedy  for 
failure  to  furnish  cars. 

We  bear  in  mind  the  foct  that  the  Steed 
act  does  not,  in  express  terms,  refer  to  or 
repeal  existing  rights  of  action  as  to  the 


same  subject*matter,  and  we  do  not  ovetlook 
the  principle  that  repeals  by  implication  are 
not  favored.  But  it  Is  also  to  be  borne  in 
mind  that,  so  far  as  the  shipper  is  concerned, 
the  recovery  to  which  he  may  be  entitled 
under  the  provisions  of  the  Steed  act  is  not 
penal  in  its  nature.  The  $1  per  day  per  car 
is  not  a  penalty.  The  fixing  of  this  sum  is 
merely  a  liquidation  of  the  damages,  or  a 
legislative  substitute  for  damages.  The  $1 
or  $23,304,  as  the  case  may  be,  if  the  defend- 
ant has  been  shown  to  be  liable  under  the 
provisions  of  the  act,  is  liquidated  damages. 
The  term  '^nalty"  has  been  variously  de- 
fined by  the  courts  of  last  resort  in  this 
country.  It  Is  applied  in  the  sense  of  pun- 
ishment for  crime  It  may  mean,  in  a  civil 
action,  a  sum  of  money  payable  as  an  equiva- 
lent for  an  injury,  or  a  sum  of  money  Im- 
posed by  statute  to  be  paid  as  a  punishment 
for  the  commission  or  omission  of  a  certain 
act  The  term  Is  also  used  to  designate  a 
gross  sum  of  money  to  be  paid  for  the  non- 
performance of  an  agreement ;  and  the  legal 
operation  of  this  is  to  cover  the  damages 
which  the  party  in  whose  favor  the  consid- 
eration is  made  may  have  sustained  from 
the  breach  of  a  contract  by  the  opposite  par- 
ty. In  several  states  the  words  "penalty" 
and  "forfeiture'*  are  used  as  synomymous 
and  Interchangeable.  The  act  of  1905,  supra, 
itself  contains  a  penalty  in  ita  fourth  section. 
In  this  state,  however,  statutory  penalties, 
whether  affixed  to  violations  of  civil  or  of 
criminal  statutes,  convey  the  idea  of  pun- 
ishment either  for  the  breach  of  a  public 
duty  by  omission  or  commission,  or  desig- 
nate the  punishment  to  be  meted  out  to  one 
who  has  committed  a  crime  under  the  laws 
of  the  state.  So  far  as  those  penalties,  which 
are  civil  in  their  nature,  are  concerned,  a 
prescribed  sum  is  recoverable  only  by  the 
state,  and  at  its  instance.  The  penalty  of 
$250  mentioned  in  the  Steed  act  la  in  this 
class. 

We  are  constrained  to  hold  that  the  fixing  . 
of  $1  per  day  to  be  recovered  by  a  shipper  for 
each  car  demanded,  and  which  is  not  furnish- 
ed, Ib  an  efPort  on  the  part  of  the  Legislature 
to  liquidate  the  damage  to  the  shipper,  be- 
cause of  the  fact  that  the  damage  which 
might  result  from  the  fkllure  to  furnish  the 
car  is  variable  and  uncertain.  It  was  clear- 
ly the  Intention  of  the  Legislature  by  statute 
to  make  certain  what  would  otherwise  b^ 
uncertain,  and  incapable  or  very  difficult  of 
computation  or  proof,  and  to  make  uniform 
and  constant  what  would  otherwise  be  vari- 
able. And  while  this  process  of  liquidation 
generally  has  reference  to  contracts,  and  re- 
lates to  the  damages  resultant  from  their 
breach,  and  which  are  uncertain  or  cannot 
be  accurately  estimated,  still  there  is  no  rea- 
son why  the  General  Assembly  cannot  as  well 
make  certain,  by  liquidation,  the  damages 
arising  from  a  breach  of  a  public  duty  by 
statute  declared  to  be  such,  which  comes 
within  the  same  category  as  to  uncertainties 
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and  difficulty  of  estimation.  Bren  the  nse 
of  the  term  "penalty/'  where,  from  the  na- 
ture of  the  subject-matter,  the  application  of 
the  sum  to  be  paid  and  the  surrounding  cir^ 
cumstances  show  the  sum  payable  for  a 
breach  of  a  contract  or  of  a  public  duty  to  be 
liquidated  damages,  does  not  have  the  effect 
of  causing  such  liquidated  damages  to  be- 
come a  penalty. 

The  act  of  1906  (omitting  the  fourth  section 
repealed  by  the  act  of  1907)  is  to  be  construed 
as  to  its  purpose  and  effect,  not  only  by  a 
consideration  of  the  intention  of  the  Legisla- 
ture as  derirable  from  its  express  terms,  but 
also  by  keeping  in  view  existing  public  condi- 
tions and  the  end  sought  to  be  attained.  In 
the  first  section  of  the  act  the  Railroad  Com- 
mission of  this  state  is  "vested  with  full 
power  and  authority  to  make,  prescribe  and 
enforce  all  such  reasonable  rules,  regulations 
and  orders  as  may  be  necessary  in  order  to 
compel  and  require  the  several  railroad  com- 
panies in  this  state  to  promptly  receive,  re- 
ceipt for,  forward  and  deliver  to  destination 
all  freights  of  every  character  which  may  be 
tendered  o^  received  by  them  for  transporta- 
tion; and  as  well  such  reasonable  rules,  reg- 
ulations and  orders  as  may  be  necessary  to 
compel  and'  require  prompt  delivery  of  all 
freights,  on  arrival  at  destination,  to  the  con- 
signee." Section  2  of  the  act  provides  that 
"whenever  a  shipper  shall  require  of  a  rail- 
road company  the  placing  of  a  car  or  cars  to 
be  used  in  car  load  shipments,  then,  in  order 
for  the  consignee  or  shipper  to  avail  himself 
of  the  forfeitures  or  penalties  prescribed  by 
the  rules  and  regulations  of  said  Railroad 
Commission,  it  must  first  appear  tliat  such 
shipper  or  consignor  made  written  application 
for  said  car  or  cars  to  said  railroad:  provid- 
ed further,  that  such  Railroad  Commission 
shall  by  reasonable  rules  and  regulations,  pro- 
vide the  time  within  which  said  car  or  cars 
shall  be  furnished  after  being  ordered  as 
aforesaid,  and  the  penalty  per  day  per  car  to 
be  paid  by  said  railroad  company,  in  the 
event  such  car  or  cars  are  not  furnished  as 
ordered,  and  provided  further,  that  in  order 
for  any  shipper  or  consignor  to  avail  himself 
of  the  penalties  provided  by  the  rules  and 
regulations  of  said .  Railroad  Commission, 
such  sliipper  or  consignor  shall  likewise  be 
subject,  under  rules  to  be  fixed  by  said  com- 
mission, to  the  orders,  rules  and  regulations 
of  said  Railroad  Conmiission."  The  third 
section,  now  repealed,  requires  the  Raihroad 
Commission  to  give  the  company  an  opportu- 
nity of  showing  cause,  before  subjecting  it 
to  the  penalties  provided  by  the  act,  and  upon 
sufficient  cause  to  relieve  the  company  frorii 
liability. 

As  we  have  heretofore  said,  one  proper  cri- 
terion for  determining  the  meaning  of  a  leg- 
islative enactment  is  to  consider  the  general 
scheme  and  purport  of  the  proposed  legis- 
lation. It  is  obvious,  both  from  the  act  of 
1905  and  from  the  more  comprehensive  en- 
actment of  1907  (Acts  190T,  p.  72),  which  was 


intended  greatly  to  enlarge  the  Bc<^;>e  of  tlie 
powers  of  the  Raihroad  Commission  and  es- 
pecially Its  jurisdiction  in  the  matter  of  im- 
posing  penalties  on  the  various  common  car- 
riers of  the  state,  that  it  was  the  purpose 
of  the  Legislature  in  the  passage  of  the  act 
of  1905  to  provide,  not  a  cumuliative  remedy, 
but  an  exclusive  means  for  the  recovery  of 
the  damage  inflicted  upon  a  shipper  by  the 
failure  of  the  carrier  to  furnish  cars,  as  well 
as  a  penalty  (in  the  fourth  section  of  the 
act)  which  would  punish  the  d^lnquent  In 
a  criminal  way  for  the  dereliction  In  public 
duty.  While  the  term  "penalty**  is  used  to 
denominate  a  recovery  which  may  be  had 
in  behalf  of  the  aggrieved  party,  it  is  evi- 
dent that  the  term  is  not  used  to  convey  any 
idea  of  punishment,  disassociated  f^m  the 
thought  of  reparation  for  private  injury,  by 
reason  of  the  fact  that  an  express  penalty, 
recoverable  by  the  state,  is  provided  by  sec- 
tion 4  of  the  original  act 

Even  if  the  provision  of  $1  per  day  were 
considered  a  penalty,  however,  there  is  high 
authority  for  holding  that  this  would  be 
exclusive  of  any  common-law  right,  because, 
when  a  penalty  is  recoverable  by  the  aggriev- 
ed party,  this  is  clearly  intended  as  com- 
pensation, and  damages  under  our  Code  (Civ. 
Code  1895,  S  3905)  are  nothing  more  nor  less 
than  compensation  for  the  injury  done.  End- 
lich  on  Int.  of  Stat  §  470.  The  same  author 
expresses  the  opinion  that,  when  the  penalty 
is  recoverable  by  the  aggrieved  party,  this 
right  of  recovery  is  exclusive  of  any  com- 
mon-law  right  except  where  the  statute  in 
terms  preserves  the  existing  common-law 
right  The  purpose  of  the  General  Assembly, 
then,  was  to  fix  a  reasonable  amount  as  dam- 
ages recoverable  by  the  shipper  as  compen- 
sation to  him  for  the  injury  done  him  by 
the  carrier  by  a  failure  to  furnish  cars,  and 
$1  per  car  per  day  was  deemed  a  reasonable 
amount  of  compensation,  considering  the  dif- 
ficulty of  proving  the  exact  amount  of  dam- 
age in  such  cases,  and  looking  at  the  same 
time  to  uniformity.  The  act  also  declares 
the  state's  policy  to  allow  the  railroad  com- 
mission to  pass  primarily  upon  the  reason- 
ableness of  the  petitioner's  demand,  and  of 
any  excuse  offered  by  the  carrier  for  non- 
compliance,  and  also  provides  a  penalty  to 
protect  the  interest  of  the  general  public 
against  the  repetition  of  a  similar  offense. 
The  |1  per  day  per  car  is  for  reparation. 
The  penalty  of  |250  is  for  punishment 

Our  view  that  In  so  far  as  compensation 
is  afforded  for  the  injured  by  the  Steed  act 
it  is  exclusive  of  the  common-law  remedy,  is 
sustained  by  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  two  recent 
cases  of  Texas  &  Pacific  Ry.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct  350,  51 
L.  Ed.  553,  and  Texas  &  Pacific  Ry.  Co.  v. 
Cisco  Oil  Mill,  204  U.  S.  449,  27  Sup.  Ct  35S. 
61  L.  Ed.  562.  In  the  Abilene  Cotton  Oil  Co. 
Case  it  is  held  that  when  a  right  is  given 
by  the  statute,  and  a  specific  remedy  pro- 
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posed,  or  a  new  power,  and  also  the  means 
of  execntion,  the  right  can  be  vindicated  in 
no  other  way  than  that  prescribed  by  the 
act.  Mr.  Justice  White,  discussing  the  effect 
of  the  act  to  regulate  commerce,  generally 
known  as  the  "Interstate  OOmmerce  Act,** 
apon  the  daim  asserted  by  the  oil  company 
iwhich  was  similar  to  the  contention  of  the 
plaintiffs  in  error  in  this  case),  and  the 
rl^t  to  the  relief  sought— in  other  words, 
the  flO(H>e  and  effect  of  the  act  to  regulate 
commerce  upon  the  right  of  a  shipper  to 
maintain  an  action  at  law  to  recover  damages 
because  of  the  exaction  of  an  alleged  un- 
reasonable rate— says:  "Without  going  into 
detail  it  may  not  be  doubted  that  at  common 
law,  where  a  carrier  refused  to  receive  goods 
offered  for  carriage  except  upon  the  payment 
of  an  unreasonable  sum,  the  shipper  had  a 
right  of  action  in  damages.  It  is  also  be- 
yond controversy  that,  when  a  carrier  ac- 
cepted goods  without  payment  of  the  cost 
of  carriage,  and  made  an  unreasonable  ex- 
action •  •  •  as  a  condition  of  the  de- 
livery of  the  goodSy  an  action  could  be  main- 
tained to  recover  the  excess  over  a  reason- 
able charge.  And  it  may  further  be  conced- 
ed that  it  is  now  settled  that  even  where,  on 
receipt  of  goods  by  a  carrier,  an  exorbitant 
sum  is  stated,  and  the  same  is  coerdvely  ex- 
acted, either  in  advance  or  at  the  completion 
of  the  service,  ,an  action  may  be  maintained 
to  recover  the  overcharge.  2  Kent,  Ck>m.  590, 
and  note  ''a" ;  2  Smith,  Lead.  Cases  (8th  Ed, 
Hare  &  Wallace's  Notes)  pt.  1,  p.  457."  Pro- 
ceeding, the  learned  justice  alludes  to  the 
fact  that  the  act  to  regulate  commerce,  as 
in  the  case  of  the  Steed  act,  did  not  in  so 
many  words  abrogate  the  common-law  right, 
and.  If  that  right  was  taken  away  by  the 
act  of  Ck)ngre88,  it  must  be  conceded  that  the 
result  was  accomplished  by  implication,  and 
holds  that  "a  statute  will  not  be  construed 
as  taking  away  a  common-law  right  existing 
at  the  date  of  its  enactment,  unless  that 
result  is  imperatively  required;  that  is  to 
say,  unless  it  be  found  that  the  pre-existing 
right  is  so  repugnant  to  the  statute  that  the 
survival  of  such  right  would,  in  effect,  de- 
prive the  subsequent  statute  of  its  efficacy*** 
He  then  proceeds  to  interpret  the  act  in 
question,  and  to  give  an  outline  of  its  general 
scope,  pointing  out  the  rights  which  it  was 
intended  to  conserve,  and  the  wrongs  it  pro- 
posed to  redress,  as  well  as  the  remedies  cre- 
ated to  accomplish  the  purposes  which  the  law- 
makers had  in  view,  and  calls  attention  to  the 
fact  that,  by  Act  Feb.  4,  1887,  c  104,  S  22,  24 
Stat  387  [U.  S.  Oomp.  St  1901,  p.  3170],  the 
existing,  appropriate,  common-law,  and  statu- 
tory remedies  were  saved  The  court  then 
calls  attention  to  the  fact  that  the  act  in 
question  not  only  awarded  reparation  to  a 
particular  shipper,  but  also  provided  a  means 
for  compelling  the  carrier  to  desist  from  the 
riolatlon  of  the  act  in  the  future,  and  con- 
cludes that:  "If  the  power  was  left  in  courts 
to  grant  relief  on  complaint  of  any  shippeTt 


•  •  •  and  if  the  power  existed  in  both 
courts  and  the  commission  to  originally  hear 
complaints  on  this  subject,  there  might  be  a 
divergence  between  the  action  and  the  com- 
mission aud  the  decision  of  a  court" 

And,  under  the  provision  of  the  Steed  act, 
where  it  is  provided  that  both  shipper  and 
carrier  shall  be  subject  to  the  rules  of  the 
commission,  and  that  the  power  shall  be  lodg- 
'ed  with  the  conmiission  to  pass  primarily 
upon  the  reason  of  the  carrier's  failure  to 
comply  with  Its  duty,  the  same  thing  may  be 
said  as  was  held  in  the  Abilene  Case.  Al- 
luding to  the  argument  that  the  same  purpose* 
might  be  served  by  the  action  of  the  court 
as  by  the  submission  of  the  question  first  to 
the  Railroad  Ck)mmlssion,  the  court  says: 
'This  suggestion  [that  the  court  might  cause 
the  same  result  as  the  commission]  •  •  * 
only  serves  to  illustrate  the  absolute  destruc- 
tion of  the  act  and  the  remedial  provision 
which  It  created,  which  would  arise  from  the 
recognition  of  the  right  asserted.  For  if, 
without  previous  action  by  the  commission, 
power  might  be  exerted  by  courts  and  Juries 
generally  to  determine  the  reasonableness  of 
an  established  rate,  it  would  follow  that,  un- 
less all  courts  reach  an  Identical  conclusion, 
a  uniform  standard  of  rates  would  be  im- 
possible, as  the  standard  would  fluctuate  and 
vary,  dependent  upon  the  divergent  conclu- 
sions reached  by  the  various  courts.  •  *  * 
The  power  of  the  courts  to  award  damages 
to  those  claiming  to  have  been  injured,  as 
provided  in  the  section,  contemplates  only  a 
decree  in  favor  of  the  individual  complain- 
ant, redressing  the  particular  wrong  assert- 
ed to  have  been  done,  and  does  not  embrace 
the  power  to  direct  the  carrier  to  abstain  in 
the  future  from  similar  violations  of  the  act 

•  •  •  which  power  •  ♦  ♦  is  conferred 
by  the  act  upon  the  commission  In  express 
terms.  In  other  words,  we  think  that  it  in- 
evitably follows  from  the  context  of  the  act 
that  the  independent  right  of  an  individual 
originally  to  maintain  actions  in  court  to  ob- 
tain pecuniary  redress  for  violations  of  the 
act  conferred  by  the  ninth  section,  must  be 
confined  to  redress  of  such  wrongs  as  can, 
consistently  with  the  context  of  the  act  be 
redressed  by  courts  without  previouii  action 
by  the  commission,  and,  therefore,  does  not 
imply  the  power  in  a  court  to  primarily  hear 
complaints  concerning  wrongs  of  the  charac- 
ter of  the  one  here  complained  of.*'  The 
court  then  proceeds  to  say  that  the  conclu- 
sion, to  which  it  is  constrained  by  the  con- 
sideration of  the  text  of  the  statute,  finds  sup- 
port in  quite  a  number  of  authorities  which 
are  cited.  Among  them  are  Swift  v.  Phil- 
adelphia Ry.  Co.  (G.  a)  64  Fed.  59,  Kinnav^ 
V.  Terminal  Ry.  Co.  (C.  C.)  81  Fed.  802,  Cin- 
cinnati R.  R.  Co.  V.  Interstate  Commerce 
Com.,  162  U.  8.  181,  16  Sup.  Ct  700,  40  L. 
Ed.  935,  L.  &  N.  Ry.  v.  Behlmer,  175  U.  S. 
648,  20  Sup.  Ct  209,  44  L.  Ed.  309,  and  In- 
terstate Commerce  Com.  v.  L.  &  N.  R.,  190 
U.  a  278,  23  Sup.  Ct  687,  47  L.  Ed.  1047,  in 
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whlcb  It  was  held  tbat,  l^  the  effect  of  the 
act  to  regulate  commerce,  it  waa  peculiarly 
within  the  province  of 'the  commission  to 
primarily  consider  and  pass  upon  a  contro- 
versy concerning  the  unreasonableness  per  se 
of  the  rates  fixed  in  an  established  schedule, 
and  that  it  was  the  duty  of  the  courts,  where 
the  commission  had  not  considered  such  a 
disputed  question,  to  remand  the  case  to  the 
commission  to  enable  it  to  perform  its  duty — 
a  conclusion  wholly  incompatible  with  the 
amception  that  courts  in  independent  pro- 
ceedings were  empowered  by  the  act  to  reg- 
ulate commerce,  equally  with  the  commission, 
primarily  to  determine  the  reasonableness  of 
rates.  To  the  contention  that  this  constnus 
tion  may  deprive  shippers  of  some  rights, 
the  court  replies  as  follows:  "The  proposi- 
tion that  if  the  statute  be  construed  as  de- 
priving courts  generally,  at  the  instance  of 
shippers,  of  the  power  to  grant  redress  upon 
the  basis  that  an  established  rate  was  un- 
reasonable without  previous  action  by  the 
commission,  great  harm  will  result,  is  only 
an  argument  of  inconvenience  which  assails 
the  wisdom  of  the  legislation  of  its  efficiency, 
and  affords  no  Justification  for  so  interpret- 
ing the  statute  as  to  destroy  it." 

While  the  question  dealt  with  in  the  Abi- 
lene Case  Is  the  unreasonableness  of  rates, 
and  in  the  Instant  case  the  question  is  one  of 
failure  to  furnish  means  of  transportation, 
the  ruling  is,  upon  principle,  applicable  to 
the  case  at  bar.  Damages  are  alike  recov- 
erable In  both  Instances  at  common  law,  but 
in  the  Steed  act,  as  In  the  interstate  com- 
merce act,  the  power  Is  jHrimarily  lodged  In 
the  Railroad  Commission  to  pass  upon  the 
dahn.  In  the  exercise  of  that  wise  public 
policy  which  seeks  not  only  uniformity  and 
equality  in  freight  tariffs,  but  abhors  dis- 
crimination In  the  furnishing  of  means  of 
transportation,  and  demands,  for  a  violation 
of  either  duty  on  the  part  of  the  carrier,  not 
only  reparation  to  the  individual  injured,  but 
the  application  of  deterrent  agents,  in  the 
form  of  punishment  for  the  carrier's  breach 
of  duty,  the  power  lodged  In  the  commis- 
sion must  be  exclusive,  and  the  remedy,  pass- 
ed in  conformity  with  this  power,  must  like- 
wise be  exclusive.  This  principle  is  not  new 
to  the  Jurisprudence  of  our  own  state.  It 
has  been  held  by  the  Supreme  Court  In  Jones 
V.  Stewart,  117  Oa«  977,  44  S.  E.  879,  and  In 
Brewer  v.  Nutt,  118  Ga.  257,  46  S.  B.  269, 
that,  whMi  one  method  of  enforcing  a  law 
has  been  provided,  none  other  can  be  em- 
ployed. 

We  conclude  then  that.  Judged  by  its  con- 
tents, the  petition  in  this  case  must  be  con- 
sidered as  an  action  brought  to  recover  the 
damages  of  $1  per  day  per  car  provided  by 
the  Steed  act;  that  as  such  it  was  demur- 
rable, because  It  was  not  alleged  that  the 
plaintiffs  were  subject  to  the  rules  of  the 
Railroad  Commission,  nor  that  the  Railroad 
Commission  had  primarily  passed  upon  the 
claim  for  damages;   that,  ev^  if  the  peti- 


tion be  considered  as  an  action  to  recover 
damages  at  common  law.  It  was  generally 
demurrable,  even  If  no  statute  had  been  pass- 
ed excluding  this  remedy,  and  especially  be- 
cause, by  the  passage  of  the  act  of  1906i,  tlie 
common-law  right  to  recover  damages  for  a 
failure  to  furnish  dirs  was  superseded    by 
statute.    No  amendment  that  the  plalnttfTa 
could  offer  could  transform  the  action  into 
(what  they  insist  It  to  be)  a  suit  for  dam- 
ages under  the  common  law.    W.  &  A.  R.  R- 
Co.  V.  Exposition  Mills,  81  Ga.  622.  7  8.  B. 
916,  2  L.  R  A.  102;    Id.,  83  Ga.  442,  10  & 
B.   118;    Kavanaugh   v.   Southern   Ry.   Ool, 
120  Ga.  67,  47  &  B.  526.    The  Judgment  of 
the  lower  court  sustaining  the  demurrer  gen- 
erally might  well  have  been  sustained  upon 
the  principle  that,  being  plainly  an  action  for 
the  penalty  or  damages  provided  by  the  Steed 
act,  it  was  incapable  of  being  transformed 
into    a    common-law    action    for    damages 
against  the  carrier,  and  we  have  gone  as 
fully  as  we  have  into  the  question  only  be- 
cause of  the  importance  of  upholding  the 
declared  policy  of  the  Legislature  as  embodied 
In  the  Steed  act,  and  the  Importance  of  the 
consequences  entailed  by  Its  enactment. 
Judgment  affirmed. 


(«B  W.  Va.  4S%) 
BOWYER  V.  GREEN  et  at 

(Supreme  Court  of  Appeals  of  West  Vindnia. 
Febw  11,  1908.) 

PBOHinrnoN— Wbit  of— Whew  Gbakted. 

A  petition  for  writ  of  prohibition,  whidi 
does  not  clearly  and  affirmatively  show  by 'its 
allegations  that  the  inferior  tribunal  is  alwut 
to  proceed  in  a  matter  over  which  It  has  no 
Jurisdiction,  is  insufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig: 
vol  40,  prohibition,  U  1,  69.] 

(Byllabns  by  the  Court) 

Error  from  Circuit  Court,  Monroe  County. 

Application  by  James  N.  Bowyer  for  "writ 
of  prohibition  against  Robert  Green  and  oth- 
ers. Writ  granted,  and  defendants  bring  er- 
ror.   Reversed. 

Rowan  &  Meadows,  for  plaintiffs  In  error. 
J.  H.  Crosier^  for  defendant  in  error. 

ROBINSON,  J.  Invoking  the  provMons 
of  sections  7,  8,  and  9  of  chapter  60  of  the 
Code  of  1899  [Code  1906,  H  2789-2741],  Rob- 
ert Green  moved  the  county  court  of  Mon- 
roe county  for  the  appointment  of  three  dis- 
interested persons  to  ascertain  the  value  of 
a  fence  alleged  to  have  been  built  by  him  be- 
tween his  land  and  the  land  of  James  N. 
Bowyer,  and  the  proportion  thereof  to  be  paid 
for  by  the  latter.  Bowyer  appeared  and  re- 
sisted the  motion,  but  the  appointment  of 
such  persons  was  made,  for  the  purpose 
aforesaid,  the  county  court  reciting  In  Its 
order,  "it  appearing  to  the  court  that  reason- 
able notice  had  been  given  to  the  said  James 
N.  Bowyer.  by  the  said  Robert  Green,  and 
tt  appearing  further  .to  the  court  that  the 
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■dd  Robert  Green  had  bnllt  a  dlvlaton  fence 
between  him  and  the  said  James  N.  Bowyer, 
and  that  the  said  James  N.  Bowyer  has  re- 
fused to  pay  any  part  of  the  cost  of  build- 
ing said  fence,  and  said  parties  cannot  agree 
npon  tliree  disinterested  persons  to  ascertain 
the  yalne  of  said  fence."  Thereupon,  Bowyer 
filed  his  petition  in  the  circuit  court,  praying 
a  writ  of  prohibition  against  tlie  county  court, 
the  said  Green,  and  the  said  appointees  to 
stay  any  and  all  further  action  in  the  matter. 
To  this  petition,  the  parties  defendant  ap- 
peared, waived  the  issuance  of  rule,  and  filed 
their  written  demurrer,  in  which  demurrer 
plaintiff  Joined;  the  same  was  sustaiaed,  and 
petitioner  given  leave  to  amend  his  petition 
at  bar.  Such  amendment  being  made,  which 
appears  to  have  been,  largely,  by  omitting 
the  county  court  as  a  defendant,  and  pray- 
ing such  writ  of  prohibition  only  against 
said  Green  and  the  said  appointees,  the  de- 
fendants to  such  amended  petition  appeared 
and  demurred  thereto,  waiving  issuance  of 
nile.  Plaintiff  joined  in  this  demurrer;  it 
was  overruled,  and  the  writ  awarded  as  pray- 
ed in  the  amended  petition,  commanding  said 
parties  defendant  Uiereto  to  proceed  no  fur- 
tlier  and  take  no  proceeding  under  said  or- 
der of  the  county  court.  To  the  judgment 
oiverruling  the  demurrer  to  the  amended  peti- 
tion and  awarding  such  writ  of  prohibition, 
this  writ  of  error  is  prosecuted.  While  the 
procedure  by  demurrer  tP  the  petition  is  un- 
usual and  irregular  in  prohibition,  yet  being 
acquiesced  in  by  both  parties,  and  no  excep- 
tions on  this  score  being  presented,  we  may, 
for  all  practical  purposes,  consider  the  case 
in  the  same  light  as  one  arising  upon  motion 
to  discharge  a  rule  in  prohibition.  And  de- 
fendants seem  to  concede  that  the  writ  would 
lie,  upon  proper  allegations,  to  persons  so  ap- 
pointed. Therefore,  we  need  not  fo^  the 
piirposes  of  this  case,  stop  to  question  the 
character  of  such  body. 

Plaintiff  concedes  Jurisdiction  of  the  coun- 
ty court  to  make  the  appointments  aforesaid, 
hot  contends  that  it  did  more  than  simply 
make  appointments  authorized  by  statute; 
that  it  heard  evidence  and  decided  matters, 
as  set  forth  above  In  the  -recital  from  its  or- 
der In  the  premises,  which  related  to  merits 
of  the  dispute  which  the  persons  appointed 
were  to  settle;  that  it  rendered  judgment  for 
costs  of  the  motion  against  plaintiff;  and 
that,  in  the  foregoing  particulars, « it  exer- 
cised powers  not  conferred  upon  it  by  said 
Btatute,  exceeding  its  legitimate  powers.  But 
nowhere  is  it  sufficiently  alleged  that  the  per- 
sons so  appointed  are  exceeding  the  legitimate 
functions  given  them  by  statute,  or  that  they 
are  about  to  do  so.  The  only  allegation  in 
this  particular  Is  that  they  are  about  to  go 
upon  the  premises  and  execute  the  order  ap- 
pointing them,  according  to  the  tenor  and  ef- 
fect thereof,  which  plaintiff  says  will  be 
merely  to  fix  the  value  of  the  fence  without 
first  examining  and  investigating  whether 
is  a  lawful  fence  or  located  upon  the 


true  line  between  the  lands.  But  such  con- 
clusion as  to  the  tenor  and  effect  of  said  or- 
der of  appointment  is  not  sustained  by  a 
reference  to  it.  And  therein  plaintiff's  peti- 
tion fails  in  not  alleging  direct  and  positive 
matters  of  fact,  showing  that  the  persons  so 
appointed  are  about  to  exceed,  or  are  actual- 
ly exceeding,  the  functions  given  them  by  the 
law.  Plaintiff,  practically,  relies  upon  the 
mere  order  to  them  to  Justify  an  Inference 
that  they  will  do  so.  Such  is  the  only  view 
that  can  be  taken  of  the  petition  for  the  writ 
It  contains  no  other  allegation  in  relation  to 
the  usurpation  or  abuse  of  power  by  these 
appointees.  There  are  allegations  as  to 
usurpation  and  abuse  of  power  by  the  county 
court  in  going  further  than  It  should  have 
done;  but  these  matters  are  now  out  of 
question,  since  no  prohibition  of  the  county 
court  is  sought  by  the  amended  petition.  A 
mere  conclusion  is  stated,  which  is  not  borne 
out  by  legal  import  of  the  order  upon  which 
that  conclusion  is  based. 

Now,  what  is  the  tenor  and  effect  of  the 
order?  It  says  that  the  persons  so  appointed 
shall  ''go  upon  the  premises  and  ascertain 
the  value  of  the  said  fence  so  built  by  Robert 
Green  as  aforesaid,  and  the  proportion  there- 
of to  be  paid  for  by  James  N.  Bowyer  to  said 
Green."  The  order  must  be  read  in  the  light 
of  the  law  which  directs  them,  clearly  defines 
their  duties,  and  limits  their  Jurisdiction. 
The  law  authorizes  them  to  settle  dispute 
about  certain  and  defined  matters,  and  says 
that  they  shall  examine  the  premises  and 
hear  proofs  and  allegations  of  the  parties. 
We  cannot  presume  that  they  will  disobey  the 
directions  of  the  law  or  disregard  the  powers 
so  assigned  them.  Certain  it  is  that  it  is  not 
alleged  that  they  will.  Because  the  county 
court  may  have  examined  into  matters  be- 
yond its  province  in  making  the  appointments 
is  no  reason  to  assume  that  the  appointees 
will  do  other  than  follow  the  law  giving  them 
powers  and  directions.  By  the  plaintlfTs 
pleading,  we  are  asked  to  presume  that  they 
will  disregard  the  jurisdiction  given  them  in 
the  premises.  Such  pleading  is  insufficient  to 
justify  award  of  the  writ  A  petition  for  the 
writ  of  prohibition  must  clearly  and  affirma- 
tively show  by  its  allegations  that  the  Inferior 
tribunal  is  about  to  proceed  in  a  matter  over 
which  it  has  no  jurisdiction.  In  this,  plain- 
tifTs  amended  i)etitlon  wholly  fails.  Halde- 
man  v.  Davis,  28  W.  Va.  324. 

Nor  can  we  assume,  as  it  is  urged,  that 
since  the  order  of  appointment  does  not  dl 
rect  and  specify  notice  to  be  given  to  the  par- 
ties of  the  investigation  and  action  by  the 
appointees,  no  notice  will  be  given  by  them. 
Again  we  must  say  that  there  is,  in  this  par- 
ticular also,  no  positive  allegation.  The  pe- 
tition is  content  to  call  attention  to  the  fact 
that  the  county  court  did  not  direct  them  to 
give  notice  to  the  parties.  Does  this  say  that 
they  will  not?  We  note  that  the  statute  is 
silent  in  its  directions  to  them  on  the  subject 
However,  there  is  implication  that  they  shall 
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giye  notice,  iioce  tbey  are  directed  to  hear 
proofs  and  allegations  of  the  parties.  But 
construction  In  this  partlcalar  Is  not  now  de- 
manded. At  any  rate,  plaintiff  cannot  assert 
abuse  of  power  by  merely  showing  and  rely- 
ing upon  the  fact  that  the  county  court  did 
not  direct  notice.  Does  the  law  direct  it? 
Why  did  not  the  pleader  say  that  they  were 
intending  to  proceed,  or  were  proceeding, 
without  notice  to  the  parties?  This  would 
have  raised  the  question.  We  are  not  called 
upon  to  define  the  jurisdiction  of  persons  so 
appointed,  nor  to  say  what  Import  their  find- 
ing may  iiave.  It  stiffices  to  say  that  said 
provisions  of  the  law  will,  no  doubt,  in  prop- 
er case,  be  given  such  construction  as  will 
cause  them  to  carry  out  the  evident  intent 
of  the  lawmaking  power,  and  at  the  same 
time  in  no  way  intrude  the  constitutional 
rights  of  parties.  Though  these  provisions 
have  been  in  our  statutes  from  the  early 
years  of  the  state,  no  judicial  construction 
has  been  called  for  in  this  court..  Statutes  of 
this  character  are  of  earliest  origin  in  many 
states  of  this  r^ublic,  and  the  policy  of  such 
legislation  has  long  received  approval  by  the 
courts.  Tyler  on  Boundaries  and  Fences,  cc. 
30-42.  "It  is  Important  to  peace  among  neigh- 
bors that  the  oifice  of  fence  viewers  should  be 
effective  In  settling  controversies  about  the 
making  and  repair  of  fences;  and.  In  order 
that  it  may  be  so,  we  must  not  allow  them 
to  be  embarrassed  by  rules  of  practice  that 
are  suited  only  to  those  who  make  the 
law  their  principal  study.  Where  the  statute 
makes  no  particular  form  essential  we  should 
not  require  it  If  the  duty  of  fence  viewers 
has  been  substantially  performed,  we  ought 
to  allow  to  their  ceftificate  all  the  force  and 
virtue  intended  by  the  statute.''  Shriver  v. 
Stephens,  20  Pa.  140. 

There  is  error  in  the  judgment  awarding 
the  writ  herein,  the  same  is  reversed,  and  the 
amended  petition  dismissed. 


CB3  w:  Va.  469) 

RALPHSNYDER  v.  TITUS  et  aL 

(Supreme  Goort  of  Appeals  of  West  Virginia. 
Feb.  4,  1908.) 

ApFEAii— Revsbsal— Nbcessabt    Pabtixs    to 

Deobeb. 

When  it  appears  from  the  record  that  a 
final  decree  has  oeeb  entered  in  a  cause  without 
the  necessary  parties  thereto,  the  decree  will 
be  reversed  and  the  cause  remanded,  with  leave 
to  plaintiff  to  amend  his  bill  bringing  in  such 
necessary  parties. 

(Syllabus  by  the  Ck>urt) 

Appeal  from  Circuit  (}ourt,  Monongalia 
County, 

Bill  by  L  O.  Ralphsnyder  against  Amanda- 
ville  B.  Titus  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Henry  M.  Russell  and  Dent  ft  Dent,  for 
appellant    Frazer  ft  Frazer,  for  appellees. 


McWHORTER,  J.    This  is  a  suit  bronght 
by  I.  C.  Ralphsnyder  against  AmandaTlUe 
B.  Titus  and  others  to  enforce  the   specific 
performance  of  a  contract  of  sale  to  bim  of 
the  "Nine  Foot  Vein"  or  Pittsburg  vein  of 
coal  in  a  tract  of  112  acres  of  land  at  $30 
per  acre,  and  to  set  aside  and  annul  certain 
contracts  as  clouds  upon  his  title  to  said  conL 
Copies  of  the  various  contracts  so  sought  to 
be  annulled  and  removed  as  clouds  from  his 
title  are  filed  as  exhibits  with  the  bill  marked 
respectively  JJxhiblts  C,  D,  B,  F,  G,  and  H. 
Exhibit  G  is  a  written  and  recorded  contract, 
under  seal,  dated  December  31,  1901,  an  op- 
tion to  John  L.  Fogg  from  Amandaville  £. 
Titus  and  Edith  A.  Titus  for  the  sale  of  said 
coal  at  $32  per  acre;   while  Exhibit  H  is  a 
contract  of  option,  under  seal,  dated  the  27th 
day  of  March,  1902,  entered  into  between 
said  John  L.  Fogg  and  J.  W.  Emery  of  Wash- 
ington, Pa.,  for  the  purchase  of  said  coal  at 
the  price  of  $100  per  acre,  and  whi<^   was 
accepted  by  said  Emery.    There  is  also  evi- 
dence toiding  to  show  that  J.  W.  Emery  was 
acting  for  and  in  behalf  of  the  Cochrane  Coal 
&  Coke  Company,  a  corporation,  in  the  pur- 
chase of  said  coal.    James  C.  Frazler,  trus- 
tee, also  filed  his  petition  in  said  caui;e,  aver- 
ring that  as  such  trustee  he  was  the  holder 
of  the  legal  title  to  the  estate  claimed  by  the 
plaintiff,    Ralphsnyder,    under    his    contract 
with    the    defendants,    and    which    be    was 
seeking  to  have  specifically  performed,   and 
prayed  to  be  admitted  as  a  defendant  and  to 
file  his  answer,  which  petition  was  granted, 
and  the  said  Frazier,  trustee,  filed  his  an- 
swer in  said  Cause.    The  cause  was  brought 
on  to  be  heard  on  the  17th  day  of  February. 
1905,  when  the  court  entered  a  final  decree 
which,    among   other    things,    set    aside    as 
fraudulent  and  void  the  said  contracts  Ex- 
hibits G  and  H,  filed  with  plalntifTs  bill,  as 
well  as  certain  other  contracts  also  exhibited 
with  the  bill 

When  the  cause  was  called  for  hearing  in 
this  court,  the  appellant,  by  counsel,  moved 
the  court  to  reverse  the  final  decree  of  the 
circuit  court,  entered  on  the  17th  day  of 
February,  1905,  because  of  the  want  of  nec- 
essary parties,  and  to  remand  the  cause  to 
the  circuit  court  of  Monongalia  county  with 
leave  to  amend  his  bill  and  make  James  C 
Frazier,  trustee,  J.  W.  Emery,  and  the  Coch- 
rane Coal  &  Coke  Company,  a  corporation, 
defendants  thereto. 

It  clearly  appearing  from  the  record  that 
the  final  decree  was  entered  In  the  cause 
v^thout  having  all  the  necessary  parties  be- 
fore the  court,  It  is  unnecessary  to  notice 
here  the  several  assignments  of  error  set  out 
in  appellant's  petltloa  In  Gall  v.  Gall,  50 
W.  Va.  523,  40  S.  B.  880,  It  is  held :  •'Where 
a  petition  in  a  suit  in  equity  by  one  not  a 
party  to  it,  and  whose  rights  are  not  men- 
tioned in  the  bill,  and  such  petition  a&bs  re- 
lief touching  the  subject-matter  of  the  bill. 
and  such  petition  discloses  an  interest  In  tbo 
petitioner  in  such  matter  hostile  to  the  daim 
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of  the  plaintiff,  the  plaintiff  mnBt  file  an 
amended  bill  to  bring  the  petitioner  and  his 
claim  before  the  court  before  there  can  be 
an  adjudication  of  the  plaintiff's  rights.  The 
mere  petition  does  not  make  the  petitioner  a 
party  for  the  purposes  of  decree."  •*Where 
necessary  parties,  B^  disclosed  by  the  record, 
are  not  before  the  court,  a  decree  affecting 
their  rights  will  be  reversed,  and  the  cause 
remanded 'for  an  amended  bill  bringing  them 
and  their  rights  in,  without  passing  on  the 
merits."  "One  not  a  party  to  a  bill  can 
make  no  defense  to  It  by  demurrer  or  an- 
swer." And  in  Reger  v.  Gall,  54  W.  Va.  373, 
46  S.  B.  147,  It  is  held:  "If,  in  any  way,  it 
be  shown  by  the  record  that  the  final  decree 
was  rendered  In  the  absence  of  necessary 
parties,  such  decree  will  be  reversed,  and  the 
cause  remanded  in  order  that  proper  parties 
may  be  mi^de."  And  also  In  Gallatin  Land, 
Coal  ft  Oil  CJo.  ▼.  Davis,  44  W.  Va.  109.  28 
S.  B.  747:  "It  Is  immaterial  in  what  manner 
it  is  brought  to  the  attention  of  this  court 
that  the  decree  complained  of  was  rendered 
in  the  absence  of  proper  parties;  the  cause 
win  be  reversed  and  remanded.  In  order  that 
proper  parties  may  be  made."  "Where  a 
person  files  his  petition  asking  to  be  admit- 
ted as  a  party  defendant  In  a  pending  suit  in 
equity,  in  which  no  allegation  is  made  nam- 
ing or  referring  to  him  in  any  way,  and  no 
relief  Is  prayed  against  him,  and  he  is  ad- 
mitted to  become  such  party  defendant,  he 
does  not  become  a  party  in  the  cause,  until 
he  has  been  made  a  party  by  some  allega- 
tion In  the  bill  as  amended."  Shinn  v.  Board 
of  Education,  39  W.  Va.  497,  20  S.  B.  604; 
Cleavenger  v.  Felton,  46  W.  Va.  249,  33  S.  B. 
117. 

For  the  reasons  stated  herein,  the  decree 
of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  leave  to  plaintiff  to  amend 
his  bill  bringing  the  necessary  parties  before 
the  court,  and  for  further  proceedings  to 
be  bad  therein. 


(<=3  W.  Va.  Bll) 

RBXBOAD  V.  BAINBS  et  al. 

(Supreme  Ck)urt  of  Appeals  of  West  Virginia. 
Feb.  11,  1908.) 

1.  MoBTOAGES— Tbust  Deei>— Fobeolosxtbx. 

A  trustee,  invokins  the  aid  of  a  court  of 
equity  to  remove  impediments  to  a  proper  ex- 
ecution of  a  trust  deed  by  sale  of  the  property 
conveyed  thereby  to  secure  a  debt,  should  al- 
lege in  his  bill  that  he  was  required,  as  provided 
by  section  3653,  Code  1906,  by  the  cestui  que 
trust  to  execute  the  trust. 

2.  Sams. 

The  object  of  such  suit  should  be  to  re- 
move impediments  and  hindrances  to  the  trustee 
in  makinff  sale  of  the  property  in  executing  the 
trust,  and  not  for  the  collection,  in  the  name  of 
the  trustee,  of  the  debt  secured  by  the  trust 
deed. 
iL  BQtrrrr— Defect  of  Pastiss. 

When,  in  any  way,  it  appears  In  a  suit  in 
equity  that  any  person,  not  a  party,  has  a  sub- 
sisting interest  in  the  subject-matter  of  the 
suit,  and  whose  rights  will  be  affected  by  a  final 
decree  therein,  such  party  should  be  broujcht  In 


by  amended  bill  and  proper  process  before  final 
decree.  ^ 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  280-283.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Bandolph  Coun- 
ty^ 

Bill  by  Aaron  Bexroad,  trustee,  against 
French  Balnea  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.  Beversed  and 
remanded. 

Talbott  ft  Hoover,  for  appellants.  Jared 
L.  Wamsley,  for  appellee. 


McWHOBTEB,  J.  Aaron  Bexroad,  trus- 
tee, filed  his  bill  In  the  circuit  court  of  Ban- 
dolph county  against  French  Baines,  E.  L. 
Waybright,   and  PoUie  B.   Moyers,   alleging 

that  on  the day  of ,  1890,  the 

defendant  Moyers  by  contract  In  writing, 
which  writing  had  been  destroyed  and  could 
not  be  produced,  purchased  trom  Jonas  Kisa- 
more  a  certain  town  lot  In  the  town  of  Whit- 
ner  In  said  county  located  on  Front  street 
In  said  town;  that  about  the  13th  of  Feb- 
ruary, 1895,  the  said  Moyers  sold  said  lot 
with  the  improvements  thereon  to  the  defend- 
ants Baines  and  Waybright;  that  Baines 
paid  <  one-half  the  purchase  money  and  Way- 
bright,  after  paying  a  portion,  executed  his 
note  for  $90  for  the  residue  dated  February 
13,  1895,  payable  on  the  1st  day  of  Septem- 
ber, 1895 ;  that,  after  making  said  sale,  said 
Moyers  placed  Baines  and  Waybright  in  pos- 
session of  said  property,  and  that  it  was 
agreed  between  the  said  Moyers  and  the  said 
Baines  and  Waybright  that  when  the  said 
note  was  fully  paid  off  the  said  Moyers 
should  procure  a  deed  from  Jonas  Klsamore 
to  them  for  the  lot ;  that  on  the  30th  of  Sep- 
tember, 1895,  defendant  Waybright  executed 
a  deed  of  trust  conveying  the  said  property 
to  plaintiff  in  trust  to  secure  the  payment  of 
said  note  to  Moyers,  which  deed  was  duly 
recorded  and  a  copy  filed  with  the  bill ;  that 
on  the day  of  July,  1896,  the  defend- 
ant Baines  purchased  the  interest  of  Way- 
bright  in  said  property,  and  agreed  to  pay 
said  note  and  fully  satisfy  said  deed  of  trust 
If  said  Waybright  should  procure  a  deed  for 
said  lot  from  said  Klsamore,  which  he  agreed 
to  do,  with  the  express  understanding  that 
Baines  was  to  satisfy  said  note  and  said 
deed  of  trust;  that  he  did  procure  the  said 
Klsamore  to  convey  said  lot  to  Baines  by 
deed  bearing  date  July  8,  1896.  The  deed  of 
trust  from  Waybright  to  plaintiff  as  trus- 
tee conveyed  lot  No.  32  on  Front  street  in 
said  town  of  Whitmer,  while  the  deed  from 
Klsamore  of  July  8,  1896,  conveyed  lot  No. 
31  in  block  No.  7,  and  the  bill  alleges  that 
it  is  the  same  lot  as  that  conveyed  by  the 
deed  of  trust.  The  bill  further  alleges  that 
Baines  had  wholly  failed  to  pay  said  in- 
debtedness or  any  part  of  It  and  it  was  all 
still  due  and  was  a  lien  upon  said  property ; 
that  the   conveyance  of  said   Klsamore  to 
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Ralnes  was  a  cloud  upon  the  title  of  the 
plaintlfF  to  said  property,  that  said  property 
woald  not  under  a  sale  by  the  plaintiff  as 
directed  in  said  deed  of  trust  sell  for  enough 
to  pay  the  said  Indebtedness  on  account  of 
said  deed  from  Kisamore  to  Raines;  that 
the  property  would  not  rent  for  enough  in 
flye  years  to  pay  said  indebtedness ;  that 
said  Baines  had  possession  and  full  use  and 
control  of  said  property,  and  refused  to  pay 
said  indebtedness,  and  that  there  was  no 
other  incumbrance  thereon;  praying  that,  if 
necessary,  the  said  Kisamore  deed  be  set 
aside,  and  that  the  said  lot  be  sold,  and  that 
the  proceeds  of  the  sale  be  applied  to  the 
said  indebtedness,  and  for  general  relief. 
Defendant  Raines  filed  his  demurrer  and 
answer  to  said  bill.  It  appears  from  said 
answer  (which  denies  all  material  allega- 
tions of  the  bill),  among  other  things,  that 
on  the  2d  day  of  November,  1901,  respondent 
sold  one-half  of  said  lot  No.  81  to  Frank 
Vandeyender  and  put  liim  in  possession  of 
the  same,  and  that  Vandevender,  as  well  as 
respondent,  bad  no  knowledge  or  information 
that  said  trust  deed  operated  as  a  lien  on 
said  lot  No.  81.  Said  respondent  filed  with 
his  deposition  in  the  case  an  agreement  in 
writing  t>etween  himself  and  his  wife  and 
Frank  Vandevender,  dated  November  2,  1901, 
bargaining  and  selling,  in  consideration  of 
$160,  to  said  Vandevender  part  of  said  lot 
No.  81  having  a  frontage  of  28  feet  and  ex- 
tending back  to  an  alley  tn  the  rear  of  said 
lot 

The  case  was  heard  on  the  8d  day  of  Feb- 
ruary, 1906,  upon  the  bill  and  exhibits,  the 
demurrer  and  answer  of  the  defendant 
French  Raines  filed  in  court,  joinder  in  said 
demurrer,  and  general  replication  to  said 
answer,  and  upon  the  depositions  of  wit- 
nesses taken  and  filed  therein;  when  the 
court  overruled  the  demurrer  and  decreed 
that  the  plaintiff  recover  trom  the  defendant 
Raines  the  said  sum  of  $90  with  interest 
from  the  1st  day  of  September,  1896,  until 
paid  and  his  costs,  and,  in  default  of  payment 
to  plaintiff  of  same,  decreed  the  sale  of  the 
lot  No.  81,  and  appointed  a  commissioner  to 
make  said  sale  to  pay  the  said  decree.  The 
defendant  Raines  appealed  from  said  decre& 

The  first  error  assigned  is  the  overruling 
of  the  demurrer.  Section  8053,  Code  1906, 
provides  that:  'The  trustee  in  any  such 
deed  shall,  whenever  required  by  any  creditor 
secured  or  any  surety  indemnified  by  the 
deed,  or  the  personal  representative  of  any 
such  creditor  or  surety,  after  the  debt  due 
to  such  creditor  or  for  which  such  surety 
may  be  liable,  shall  have  become  payable 
and  default  shall  have  been  made  in  the 
payment  thereof,  or  any  part  thereof,  by  the 
grantor,  sell  the  property  conveyed  by  the 
deed,"  etc. — clearly  implying  that  the  cestui 
que  trust,  after  default,  must  request  action 
at  the  hands  of  the  trustee.  The  bill  fails  to 
allege  that  he  was  required  by  the  creditor 


to  proceed  to  sell  car  to  take  action  as  such 
trustee* 

While  the  deed  of  trust  convey*  lot  No.  32 
in  the  town  of  Whltmer  to  the  trustee  and 
the  deed  from  Jonas  Kisamore  and  wife,  of 
July  8,  1896,  to  the  defendant  French  Raiuts 
conveys  the  lot  No.  81  in  said  town  of  Whlt- 
mer, the  bill  alleges  that  the  deed  of  trust 
is  Intended  to  cover  lot  No.  81,  and  not  lot 
No.  32,  and  prays  for  the  setting  aside  of  the 
deed  from  Kisamore  to  Raines,  and  that  the 
lot  be  decreed  to  be  sold  to  pay  the  debt.  A 
trustee  is  not  authorized  to  go  into  a  court 
of  equity  for  the  purpose  of  enforcing  and 
recovering  the  debt,  but,  as  stated  in  28 
A.  &  E.  E.  L.  766:  ''It  is  the  duty  of  the 
trustee  to  resort  to  equity  for  the  removal  of 
impediments  to  the  execution  of  his  trust,  as 
where  the  property  is  Incumbered  and  the 
title  in  such  shape  as  to  deter  bidders.**  Cit- 
ing Quarles  v.  Lacy,  4  Munf.  (Va.)  251 ;  Gay 
V.  Hancock,  1  Rand.  (Va.)  72 ;  Miller  v. 
Argyle*s  Ex'r,  6  Leigh  OU.)  460;  Rossett  v. 
Fisher,  11  Grat  (Va.)  493;  Hogan  v.  Duke, 
20  Grat  (Va.)  244;  and  other  authorities. 
Including  Hartman  v.  Evans,  38  W.  Va.  G3Q, 
18  S.  E.  810,  where  it  is  held:  "Where  there 
is,  from  any  .cause,  an  impediment  to  his 
making  a  fair  and  proper  sale,  (1)  as  where, 
from  the  fact  of  the  deed  of  trust  being  one 
of  long  standing,  or  from  any  cause,  the 
amount  due  and  to  be  raised  by  a  sale  la 
uncertain ;  (2)  where  there  are  various  deeds 
of  trust  or  other  incumbrances;  (3)  where 
the  legal  title  is  outstanding ;  (4)  where  there 
is  a  cloud  upon  the  title — ^the  trustee  may,  of 
his  own  motion,  apply  to  a  court  of  equity 
to  remove  such  Impediment  to  a  proper  exe- 
cution of  the  trust ;  and,  if  he  should  tsdl  to 
do  this,  the  party  injured  by  his  default  has 
a  right  to  make  such  axiplication."  The 
duty  of  the  trustee,  upon  being  required  by 
the  creditor  to  make  sale,  on  ascertaining 
that  the  legal  title  is  outstanding,  or  that 
there  are  Impediments  in  the  way  of  his  exe- 
cuting the  trust,  is  to  file  his  bill  fbr  the 
removal  of  such  impediments  as  hinder  bis 
action  to  enable  him  to  make  sale  under  the 
deed  of  trust  In  Georgia  v.  Zinn,  67  W.  Va. 
15,  4d  S.  E.  904,  110  Am.  St  Rep.  721,  it  is 
held :  ""A  trustee  In  a  deed  of  trust  cannot 
as  a  matter  of  course,  resort  to  a  court  of 
equity  to  have  sale  made  under  its  decree, 
instead  of  selling  under  the  power  vested  in 
him  by  the  deed  of  trust,  and,  unless  he 
shows  such  impediment  to  the  exercise  of 
his  powers  as  renders  it  inequitable  for  him 
to  proceed  without  the  aid  of  the  court,  he 
will  not  be  entertained.** 

The  bill  in  the  case  at  bar  invokes  the 
aid  of  the  court  to  enable  him  to  recover  the 
amount  of  the  debt  and  for  a  decree  for  the 
sale  of  the  property  securing  the  same.  Tbe 
demurrer  to  the  bill  should  have  been  sus- 
tained. 

While  the  question  of  the  interest  of  Franlr 
Vandevender  in  the  subject-matter  of  the  suit 
does  not  arise  upon  the  demurrer,  as  it  does 
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not  appear  ftom  the  bill  tbat  said  Vande- 
Tender  bad  any  Interest,  yet  It  appears  from 
the  answer  of  Raines  and  the  written  con- 
tract filed  with  his  deposition ;  and  when  in 
any  way  It  appears  to  the  court  that  a  party 
Interested  in  the  subject-matter  of  the  suit  Is 
not  a  party  thereto,  the  plaintiff  should 
amend  his  bill  so  as  to  malce  him  a  party. 
See  Ralphsnyder  t.  Titus  (decided  at  the  pres- 
ent term  of  this  court  and  not  yet  reported) 
00  S.  El  4iH  and  authorities  there  cited. 

For  the  reasons  stated,  the  decree  is  re- 
versed, and  the  cause  remanded,  with  per- 
mission to  plaintiff,  if  so  advised,  to  amend 
his  bill  as  indicated  herein; 


(63  W.  Va.  51B) 

BURDETTT  et  al.  t.  GRBBB  et  al. 

(Supreme  Oourt  of  Appeals  of  West  Yirginia, 

Feb.  11,  1908.) 

1.  Partnkbship— Dissolution— LiABiLiTT  of 
Pabtneks. 

All  the  partners  are  still  bound,  after  dis- 
solution, by  a  oantract  made  during  the  part- 
nership. 

[EM.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  88,  Partnership,  S  637.] 

2.  ETviDENCE— Admissions  of  Pabtneb. 

An  admission  by  one  partner,  made  after 
dissolution,  of  the  existence  of  a  debt  asainst 
a  firm,  or  a  settlement  made  with  him  finding  a 
debt  against  it,  the  other  partner  not  bemg 
present  when  such  admission  or  settlement  is 
made,  does  not  bind  the  other  partner,  and  is 
not  admissible  evidence  against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Dvidence,  H  965^5;    Tol.  38,  Part- 
nership, §f  645-650.J 
8.  Pabtnebship  —  Pathsitt  of  Debt  —  Indi- 

viDUAX  Note. 

A  promissory  note,  made  by  one  partner 
alone  for  a  debt  of  the  firm,  does  not  operate  as 
payment,  and  does  not  release  another  partner 
from  the  debt,  unless  the  creditor  agree  to  ac- 
cept it  as  payment  and  release  the  other  part- 
ner. 

(SyUabns  by  the  CJourt) 

Error  from  Circuit  Court,  Mason  County. 

Action  by  J.  F.  Burdett  and  George  U 
Burdett  against  Ed.  R.  Greer  and  W.  E2. 
Hasrman.  Judgment  for  plaintiff  against 
Hayman  alone,  and  he  brings  error.  Re- 
yersed. 

BL  R.  Howard,  W.  R.  Gnnn,  J.  S.  Spencer, 
and  Charles  B.  Hogg,  for  plaintiffs  in  error. 
Rankin  Wiley,  for  defendants  in  error.  . 

BRANNON,  J.  The  declaration  In  this 
case  In  assumpsit  is  one  of  J.  F.  Burdett  and 
George  Jm  Burdett,  partners  as  Burdett  Bros., 
asainst  BSd.  R.  Greer  and  W.  E  Hayman,  late 
partners  as  Greer  &  Hayman,  in  the  circuit 
court  of  Mason  county,  in  which  action  Bur- 
dett Bros,  recovered  verdict  and  Judgment 
a^^ainst  Hayman  alone,  the  action  having 
been  abated  as  to  Greer  on  account  of  his 
discbarge  as  a  bankrupt  The  action  Is  for 
pay  for  cutting  and  sawing  timber  by  Bur- 
dett Bros,  for  Greer  and  Hayman  under  a 
written  contract  made  December  21,  1903. 

It  is  assigned  as  error  that  the  court  re- 
40  8J3.-^ 


Jected  a  special  plea  tendered  by  Haymau 
alone.  It  distinctly  admitted  that  at  the 
date  of  the  contract  on  which  the  action 
rested  Greer  and  Hayman  were  partners; 
but  It  alleged  that  on  August  1,  1904,  Greer 
and  Hayman  dissolved  their  partnership, 
and  that  the  plaintiffs  knew  it  The  plea 
goes  on  further  to  say  that  upon  the  dissolu- 
tion Greer  became  owner  of  the  timber  to 
which  the  contract  related  by  purchase  from 
Hayman  of  his  interest,  and  that  he  pur- 
chased  Hayman's  interest  at  the  instance 
and  suggestion  and  advice  of  the  plaintiffs, 
and  that  thereafter  Hayman  had  no  further 
connection  with  the  performance  of  said 
contract,  as  he  was  released  therefrom,  "as 
he  is  advised  by  the  acts  and  doings  of  the 
plaintiffs,"  and  all  partnership  transactions 
under  the  contract,  upon  the  dissolution  of 
the  partnership.  And* After  so  stating  the 
plea  goes  on  to  say  that  at  the  time  of  the 
accrual  of  the  account  suM  on  in  this  action 
and  the  incurrence  of  the  indebtedness  for 
which  the  action  is  brought,  said  partnership 
had  been  dissolved,  and  Hayman  released 
from  all  liability.  It  is  argued  here  tbat  the 
office  of  this  plea  was  to  deny  the  partner- 
ship and  put  the  plaintiffs  upon  proof  of  it 
We  do  not  think  that  it  could  accomplish 
that  purpose.  It  distinctly  admits  that  at 
the  date  of  the  contract  Greer  and  Hayman 
were  partners.  As  they  were  such  when  the 
contract  was  made,  they  were  as  partners 
bound  for  its  complete  execution,  and  the 
dissolution  afterwards  could  not  absolve  ei- 
ther partner  from  Its  obligation.  Barnes  v. 
Boyers,  34  W.  Va.  308,  12  S.  B.  708;  McCoy 
V.  Jack,  47  W.  Va.  201,  34  S.  E.  991;  Tom- 
llnson  V.  Polsley,  31  W.  Va.  108,  5  S.  B.  457. 
Admitting  the  partnership,  as  the  plea  did 
at  the  date  of  the  contract,  and  the  liability 
then  accruing,  the  plaintiffs  could  sue  the 
defendants  as  late  partners  on  such  con- 
tinuing liability,  and  therefore  were  not  call- 
ed on  to  prove  the  facts  so  admitted  by  the 
plea.  Though  the  plea  did  not  call  for  proof 
by  plaintiffs  of  the  partnership,  could  it  bar 
the  plaintiffs'  recovery,  that  is,  on  the  mer- 
its? Certainly  not  When  a  partnership  is 
dissolved  its  prior  contracts  still  bind  its 
members.  The  creditor  is  not  required  to 
look  to  the  remaining  active  partner.  Nei- 
ther partner  can  be  absolved  from  liability, 
unless  the  creditor  agrees  to  accept  him  and 
discharge  the  other  partners.  Dages  v.  Lee, 
20  W.  Va.  584;  Bowyer  v.  Knapp,  15  W.  Va. 
278;  Niday  V.  Harvey  &  Co.,  9  Grat  (Va.) 
454.  This  plea  does  not  come  up  to  that 
measure.  It  does  not  allege  that  the  plain- 
tiffs agreed  to  discharge  Hayman  and  look 
to  Greer.  Suppose  that  Burdett  Bros,  did 
suggest  and  advise  Greer  to  purchase  of  Hay- 
man; that  is  no  evidence  of  an  agreement 
to  look  only  to  Greer  and  release  Hayman — 
no  release  of  Hayman.  There  is  no  consid- 
eration in  such  a  matter,  no  agreement  It 
might  be  mere  friendly  advice  as  to  the  ad- 
visability as  to  Greer's  purchase  of  Hay- 


498 


eO  SOUTHEASTERN  RBPORTER. 


(W.  Va. 


mail's  interest  In  the  timber.  And,  of  course, 
the  facts  stated  would  not  bear  oat  the  alle- 
gation at  the  close  of  the  plea  that  tfiere  was 
no  partnership,  whereas  the  opening  of  the 
plea  distinctly  admits  It  The  plea  is  incon- 
sistent in  this  respect,  in  Tiew  of  the  admis- 
sion of  partnership,  and  besides  the  allega- 
tion, not  allegation,  but  mere  statement  of 
pinion,  that,  "therefore,  this  defendant  de- 
nies'' that  the  defendants  were  partners,  is 
a  non  sequltur.  In  no  view  is  that  plea  of 
any  force. 

The  next  point  made  is  that  a  written  con- 
tract was  improperly  admitted  in  evidence. 
That  written  contract  reads  thus:  "This 
agreemoit,  made  by  and  between  Ed.  R. 
Greer  and  W.  R.  Hayman,  parties  of  the 
first  part,  and  J.  F.  and  G.  L.  Burdett,  do- 
ing business  under  the  firm  name  of  Burdett 
Bros.,  parties  of  the  Second  part,  witnesseth, 
that  said  Burdett  Bros,  agree  to  cut,  log, 
saw,  stack,  on  yard  at  mill,  and  deliver  at 
the  bank  of  the  Great  Kanawha  river,  at  a 
place  designated  by  said  Greer  and  Hayman 
at  the  Sterrett  Landing,  all  the  timber  ly- 
ing and  being  on  the  waters  of  Three-Mile 
creek."  It  is  signed  by  "Greer  Si  Hayman," 
and  by  "Burdett  Bros."  The  theory  is  that 
it  was  a  variance  from  the  declaration,  be- 
cause the  declaration  charged  a  contract 
made  by  Greer  and  Hayman  as  partners, 
when  the  written  contract  itself  speaks  a 
mere  joint  contract  by  them  as  individuals, 
not  a  partnership  contract  Now  that  con- 
tract shows  a  Joint  interest  or  ownership 
by  Greer  and  Hayman  of  the  timber,  to  be 
cut  under  it  And  whilst  it  names  them  as 
individuals  in  the  opening  of  the  contract 
when  they  come  to  the  last  act  in  its  forma- 
tion, namely,  the  signature,  they  adopt  what 
is  prima  facie  a  social  or  partnership  name, 
"Greer  &  Hayman."  State  v.  Dry  Fork,  50 
W.  Va.  285,  40  S.  B.  447;  Snyder  v.  Phlla- 
delphia  CJo.,  64  W.  Va.  149,  46  S.  B.  366, 
63  I4.  R.  A.  896,  102  Am.  St  Rep.  941;  Lind- 
ley  on  Partner.,  S  1147.  Why  say  it  is  a 
joint  individual  contract  rather  than  a  part- 
Qersblp  one,  especially  as  the  partnership  is 
not  denied  in  the  record?  Why  not  rather 
say  that  it  is  a  partnership  contract?  Bates 
on  Partnership,  |  197,  says:  "As  to  the  form 
of  the  signature  of  the  firm's  name,  a  note, 
*I  promise,'  signed,  *A.,  for  A.,  B.,  a  &  Go.,' 
will  bind  the  firm.  So  of  a  contract  by  W.,  su- 
perintendent of  Keetes  Mining  (yompany,  par- 
ties of  the  first  part  signed,  *W.,  Superin- 
tendent of  Keetes  Min.  Go.'  So  'I  promise,' 
signed  by  the  firm's  name,  'A.,  B.  ft  Go.'  So 
a  promise  by  the  company,  signed,  'A.  B., 
Treasurer,'  is  the  company's  note."  "If  in 
the  body  of  a  note  made  by  one  partner  the 
language  is  'I  promise,'  but  signed  with 
the  partnership  name,  such  note  is  binding 
on  the  firm."  Doty  v.  Bates,  11  Johns.  (N. 
Y.)  544,  dted  Parsons,  Partnership,  S  97.  But 
in  fact  is  there  anything  material  in  the 
question?  Say  that  the  instrument  imports 
a  Joint  liability.     Does  not  a  partnership 


promise  import  joint  and  several  liability? 
In  Wilson  V.  Carter  Oil  Co.,  46  W.  Va.  469, 
33  S.  B.  249,  it  is  held  that  in  assumpsit 
where  the  plaintilfs  are  described  as  part- 
ners, but  have  a  joint  right  of  action,  the 
description  of  them  as  partners  is  immate- 
rial. It  might  be  of  import  in  a  contest  be- 
tween social  and  individual  creditors,  but 
not  in  this  case;  both  partners  being  lia- 
ble, whether  In  one  aspect  or  the  other.  The 
court  admitted  evidence  that  Greer  and  the 
Burdetts  met  nearly  a  year  after  the  disso- 
lution, after  the  completion  of  the  work  un- 
der the  contract  and  made  a  settlement  find- 
ing a  certain  sum  'due  to  Burdett  Bros.  The 
evidence  showed  that  that  part  of  the  work 
under  the  contract  which  had  been  done  prior 
to  the  dissolution  had  been  paid  for,  and 
that  this  amount  found  on  such  settlement 
must  have  been  for  work  done  under  the 
contract  after  dissolution.  Was  this  settle- 
ment treating  it  as  an  admission  by  Greer, 
made  after  the  dissolution,  in  the  absence 
of  Hayman,  admissible  to  bind  Hayman?  I 
have  already  stated  that  notwithstanding 
the  dissolution  Hayman  still  continued  liable 
under  the  contract  That  is  not  the  present 
question.  The  questi(»i  is  whether  the  ad- 
mission is  admissible  against  Hayman.  Up- 
on this  question  there  has  been  great  con- 
flict of  authority.  17  Am.  ft  Eng.  Ency.  L. 
(1st  Ed.)  1148.  We  find  it  stated  very  of- 
ten, as  in  Ruffner,  Donnally  ft  Co.  v.  Hewitt 
Kercheval  ft  Co.,  7  W.  Va.  585,  that  "until 
the  affairs  of  the  partnership  are  settled, 
and  outstanding  engagements  made  good, 
the'  partnership  must  in  contemplation  of 
the  law  have  a  continuance,  so  far  as  re- 
spects the  winding  up  of  its  affairs."  Smith 
V.  Zumbro,  41  W.  Va.  623,  24  S.  E.  653.  But 
as  stated  In  1  Lindley  on  Partnership,  412, 
"this  doctrine  requires  consideration."  Its 
generality  may  mislead  us.  It  refers  to  the 
authority  of  a  partner  afto:  dissolution  to 
pay  and  receive'  debts,  and  even  to  make 
settlements.  We  might  think  that  this  would 
admit  his  admission  to  prove  the  very  exist- 
ence of  a  debt  against  the  firm.  But  the 
statement  does  not  mean  that  Bach  partner 
is  the  agent  of  the  other,  owing  to  their  re- 
lation; but  that  agency  ceases  when  the  re- 
lation ceases.  One  partner,  then,  cannot 
make  any  new  obligations  binding  the  firm. 
"The  general  rule  established  by  the  weight 
of  authority  is  that  the  power  of  a  part- 
ner to  make  admissions  binding  upon  the 
firm  ceases  upon  dissolution.'*  1  Bncy.  of 
Evidence,  580.  "As  a  general  rule,  after 
dissolution,  a  partner  cannot  bind  his  co- 
partner by  an  admission  of  liability."  22 
Am.  ft  Eng.  Ency.  L.  (2d  Ed.)  217.  So  holds 
Thompson  v.  Bowman,  6  Wall.  (U.  S.)  316, 
18  L.  Ed.  736.  The  question  Is  not  one  of 
the  right  to  prove  the  liability  of  both  part- 
ners by  independent  evidence,  but  the  right 
of  one  partner  after  dissolution.  In  the  ab- 
sence of  the  other,  by  admission,  to  make 
evidence,  to  create  evidence  binding  his  late 
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partner.  The  agenqj  for  that  purpose  has 
ceased,  and  an  agent  cannot  bind  his  prin- 
cipal after  the  agency  has  ceased.  The  Vir- 
ginia authorities  conflict  cm  this  question* 
Gartland  v.  Agee's  Adm'r,  7  Leigh  (Va.) 
3e%  admits  that  an  account  rendered  by 
tlie  acting  partner  or  his  clerk,  after  dis- 
solution, showing  a  balance  due  from  the 
partnership,  is  binding  on  the  retiring  part- 
ner. But  the  court  gave  no  opinion  or  rea- 
soning. I  take  it  that  that  admission  relat- 
ed to  things  that  had  been  done  before  the 
dissolutlonr— acts  of  the  partnership  creating 
liability  prior  thereto.  So  with  Wilson  & 
Griffith  y.  McCk>rmlck,  80  Va.  995,  11  &  B. 
976.  I  would  doubt  it  even  then  under  the 
preponderance  of  authority.  In  Shelton  t. 
Cocke,  Crawford  &  Go.,  8  Munf.  (Va.)  191, 
the  court  itself  said  that  an  acknowledgment 
of  a  partner  after  dissolution  is  not  proper 
evidence  of  the  existence  of  the  debt  to 
charge  the  other  party.  So  Munsford  t. 
Overseer,  2  Band.  (Va.)  819,  and  Bootes  v. 
Wellford,  4  Munf.  (Va.)  215,  6  Am.  Dec.  510. 
See  note  to  the  Shelton  Case  in  8  Munf.  (Va.) 
Annotated,  191  (670).  I  understand  It  to  be 
well  settled  that  after  a  partnership  has 
been  dissolved  one  partner  cannot  give  a 
note  for  a  firm  debt,  even  though  that  debt 
existed  during  the  partnership.  The  agency 
has  ended,  and  he  cannot  create  evidence 
against  the  other  partner,  in  the  absence  of 
that  other.  Boots  v.  Salt  Co.,  27  V^.  Va. 
483.  He  cannot  renew  paper  of  the  firm. 
22  Am.  ft  Bug.  Ency.  L.  (2d  Ed.)  214.  If, 
as  is  well  settled,  the  one  partner  cannot 
make  a  note  after  dissolution,  it  is  difficult 
to  realize  how  he  can  make  an  oral  admis- 
sion of  a  debt,  as  it  is  evidence,  if  used,  as 
well  as  a  note.  Under  principles  above  stat- 
ed there  was  no  error  in  the  Instructions 
for  plaintiffs.  It  is  useless  to  detail  them  as 
the  legal  principles  they  put  are  stated 
above. 

The  defendants  were  refused  an  instruction 
that  if  Hayman  and  Oreer  dissolved,  and 
thereafter  the  plaintiffs  looked  to  Oreer  alone 
for  cutting  the  timber,  and  accepted  him  as 
owner  of  the  timber,  no  recovery  could  be 
had  for  cutting  after  dissolution.  What  if  he 
did  accept  him  as  mere  owner?  There  was  no 
evidence  to  support  the  claim  that  plalntiffii 
looked  alone  to  Greer  and  accepted  him  as 
owner  of  the  titaber,  so  as  to  render  the  in- 
struction even  colorably  relevant  After  dis- 
solution  Hayman  wrote  Burdett  Bros,  that 
he  was  no  longer  Interested  in  the  timber, 
and  wished  a  release.  This  was  September 
5,  1904.  Burdett  Bios,  replied,  declining  to 
release  Hayman,  and  Insisting  that  he  was 
still  bound  to  them  under  the  contract  Hay- 
man admitted  this  letter.  Burdett  Bros, 
wrote  a  letter,  not  denied,  stating  definitely 
the  writt^i  contract  informing  Hayman  that 
he  and  Greer  were  largely  indebted  to  Bur- 
dett Bros.,  and  demanding  payment  of  Hay- 
man, and  stating  that  they  had  been  and  still 
were  complying  with  the  contract  and  notify- 


ing Hayman  that  they  would  hold  both  Greer 
and  Hayman  responsible.  This  letter  was 
September  26,  1905.  Hayman  made  no  re- 
sponse to  it  He  said  or  did  nothing ;  but  he 
and  Greer  let  the  work  go  on  to  completion, 
not  calling  on  Burdett  Bros,  to  cease  work. 
These  letters  negative  all  idea  that  Burdett 
Bros,  looked  only  to  Greer  and  discharged 
Hayman  from  liability.  It  is  true  that  there 
was  evidence  that  after  the  dissolution  bills 
for  cutting  timber  as  It  progressed  were  ren- 
dered to  Greer,  and  a  few  notes  for  install- 
ments of  money  payable  for  cutting  timber 
as  the  work  went  on  were  given  by  Greer. 
Though  those  facts  be  ever  so  true,  they  do 
not  as  a  matter  of  law,  release  Hayman. 
There  is  no  color  of  evidence  that  Burdett 
Bros,  agreed  to  release  Hayman.  There  have 
been  holdings  that  where  a  bond  is  given 
by  one  partner,  it  merges  the  simple  contract 
debt  of  the  partners  at  law,  not  in  equity. 
Niday  v.  Harvey,  9  Grat  (Va.)  454.  But  no- 
where is  it  held  that  a  promissory  note,  as 
in  this  case,  by  one,  releases  the  other  part- 
ner, unless  the  creditor  agrees  to  receive  it  as 
payment  and  release  the  other  partner.  In 
Dages  V.  Lee,  20  W.  Va.  584,  we  find  the  law 
stated  thus:  "Where  there  is  an  express 
agreement  between  the  creditor  and  a  member 
of  a  partnership  whereby  the  creditor  agrees 
to  take  and  does  take  the  Joint  and  several 
note  of  such  partner  and  his  wife  in  dis- . 
charge  of  thh  partnership  debt  such  note  is 
founded  upon  a  valid  conslderatloD,  and  is 
binding  upon  the  wife's  separate  estate.  The 
acceptance  by  the  creditor  of  such  note  of  the 
partner  and  his  wife,  with  an  express  agree- 
ment to  surrender  the  evidence  of  the  part- 
nership debt  operated  a  discharge  of  the 
partnership  debt."  See  Bowyer  v.  Knapp, 
16  W.  Va.  278;  Kam  v.  Blackford,  1  Va. 
Dec.  841,  20  S.  E.  149.  The  general  law  is 
such.  22  Am.  &  Bug.  Ency.  L.  (8d  Ed.)  184, 
550.  Very  often  have  this  court  and  the 
Virginia  court  held  a  promissory  note  will 
not  pay  a  debt,  unless  it  be  so  expressly 
agreed,  as  will  be  seen  from  the  multitude  of 
cases  cited  in  11  E>ncyolopedic  Digest  68. 
This  instruction  would  have  misled  the  jury 
by  presenting  to  it  a  matter  not  raised  by  the 
evidence,  upon  which  a  verdict  agreeing  with 
the  instruction  could  not  stand. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 


(6S  W.  Va.  535) 

BANK  et  sL  v.  OATZEN  et  at 

(Sapreme  Court  of  Appeals  of  West  Virginia. 
Feb.  11,  1908.) 

1.  DEBns  —  OoNSTBUcnow  —  Intewt  of  Pab- 


In  deeds,  contracts,  and  other  instruments, 
both  technical  and  nontechnical,  words  are 
sometimes  given  meanings  variant  from  the  sig- 
nifications they  ordinarily  have,  and,  when  it  Is 
manifest  that  the  parties  intended  them  to  have 
a  restricted  or  peculiar  signification,  such  in- 
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tention  will  be  respected  and  enforoed  by  tiie 
conrts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  16,  Deeds,  H  231-249.] 
2.  Etidbnob  —  Pasol  Bvidbnoi  —  Bxpi^aka- 

TioiT  or  Deed. 

When,  in  attempting  to  apply  a  deed  to  its 
subject-matter  or  the  parties  thereto,  a  latent 
ambiguity  of  any  kind  is  disclosed,  parol  evi- 
dence is  admissible  to  a  limited  extent  to  show 
what  was  intended,  not  only  by  the  instrument 
considered  as  a  whole,  but  also  by  particular 
words  or  clauses  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
YoL  20,  Evidence,  U  2003-2101J 

8.  Same. 

Parol  evidence,  admissible  for  such  purpose, 
is  generally  limited  to  the  subject-matter,  the 
relation  of  the  parties  thereto,  their  prior  and 
subsequent  conduct,  their  situation,  and  all  the 
facts  and  circumstances  existing  at  the  time  of 
the  execution  of  the  instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  H  2000-2084.] 
4.  Deed— DBsoBiFTion  of  Pbopebtt—* •East- 
ern One-Hau." 

The  term  "eastern  one-half,"  in  a  deed 
conveying  one-half  of  a  tract  of  land,  in  the 
absence  of  admissible  parol  evidence  disdoeing 
a  different  intention,  would  mean  the  eastern 
half,  formed  by  a  line  to  be  run  due  north  and 
south  through  the  tract;  but,  if  it  appears 
that  before  the  deed  was  executed  a  division 
into  two  parts,  supposedly  equal  in  area,  had 
been  made  by  a  line,  having  a  different  bearing, 
actually  marked  on  the  ff round  by  stakes  and 
fences,  according  to  which  possession  had  been 
held  for  a  number  of  years,  and  the  parties 
have  since  held  possession  according  to  such 
line,  the  words  must  be  taken  to  mean  the  east- 
em  one-half  as  so  laid  off  and  held  in  severalty. 
(Syllabus  by  the  Court) 

I  Error  to  Circuit  Court,  McDowell  County. 
Action  by  H.  Bank  and  others  against 
Aaron  Catzen  and  othera  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Rncker,  Anderson,  Strother  &  Hughes,  for 
plaintiffs  in  error.  Cook  ft  Howard,  for  de- 
fendants in  error. 

>  POFFE2NBARGER,  P.  Judgment  for  the 
plaintiff  in  an  action  of  ejectment,  rendered 
by  the  circuit  court  of  McDowell  county,  on 
an  agreed  statemenf  of  facts.  In  favor  of  H. 
Bank  and  others  against  Aaron  Catzen  and 
others,  hi  the  matter  complained  of  here. 

O.  H.  Lawson,  the  owner  of  a  tract  of 
10  acres  of  land,  irregular  in  form,  but  oblong, 
the  longer  lines  thereof  running  northeast  and 
southwest,  and  the  shorter  lines  northwest 
and  southeast,  conveyed  one-half  thereof  to 
G.  B.  Buchanan,  by  a  deed  which  describes 
the  part  conveyed  as  follows:  ''One-half  In- 
terest in  a  certain  tract  of  land  containing 
ten  acres,  said  one-half  Interest  to  be  taken 
off  the  west  end  of  said  tract  of  land.*'  Prior 
to  the  execution  of  this  deed,  and  in  anticipa- 
tion of  the  purchase  of  one-half  of  the  land 
by  Buchanan,  he  and  Lawson  went  upon  the 
land  and  attempted  to  divide  it  equally  by 
establishing  a  line  through  the  same  on  which 
stakes  were  driven  at  intervals  of  a  few  feet, 
and  building  a  fence  on  each  side  of  the  line 
so  marked,  leaving  a .  lane  about  10  feet  wide 


between  the  fences.  Later  Lawson  and  wife 
entered  into  a  contract  v^tb  H.  Bank  and  W. 
H.  Show  for  the  sale  of  "the  eastern  half  of 
the  tract"  Still  later,  Buchanan  and  wife 
conveyed  to  Aaron  Catzen  their  part  of  tbe 
land,  describing  it  as  **being  the  west  end  of 
said  tract**  Then  Lawson  and  wife  conveyed 
to  Bank,  Show,  and  one  Levinstein,  in  pnrsn- 
ance  of  the  contract  above  mentioned,  *'the 
eastern  one-half  of  said  ten  acres  of  land."* 
This  conveyance  was  made  May  1,  lOOG,  and 
since  that  date  tbe  parties  have  held  pooooa 
sion  in  accordance  with  the  line  marked  oat 
by  Lawson  and  Buchanan  on  the  26th  day  of 
September,  1900.  It  has  since  been  ascertain- 
ed that  this  line  does  not  divide  the  land 
equally.  The  western  end,  held  by  Catzen, 
contains  .76  acres  more  than  the  eastern  end* 
held  by  Bank  and  others,  wherefore,  to  make 
an  equal  division  by  quantity.  Bank  and  oth- 
ers are  entitled  to  .88  of  an  acre  of  tbe  land 
now  in  Catzen*s  possession.  It  is  agreed  that 
at  the  time  the  division  line  was  established 
the  parties  did  not  know  the  magnetic  oonrae 
thereof,  and  that  at  the  time  of  the  execu- 
tion of  the  deed  to  Buchanan  there  was  an 
agreement  between  the  parties  thereto  to  so 
change  the  line  "as  to  conform  to  the  in- 
tention of  the  parties  as  expressed  In  the 
deed,"  if  it  did  not  do  so  as  it  was  then 
established.  The  benefit  of  objections  to  the 
admissibility  of  any  of  the  agreed  facts  was 
reserved  by  a  stipulation  in  the  agreement  as 
to  the  facts.  This  action  was  brought,  not 
only  to  recover  the  .88  of  an  acre,  but  to 
obtain  it  in  such  manner  as  to  change  al- 
together the  line  established  before  the  deeds 
were  executed.  This  line  is  almost  parallel 
with  the  northeastern  line  of  the  entire  tract, 
the  course  of  which  is  S.  11*  E.,  while  that 
of  the  division  line  is  S.  13*  B.  The  de- 
mand set  up  in  the  declaration  is  based  upon 
the  location  of  a  division  line  running  due 
north  and  south,  on  the  theory  that  the  deed 
contemplates  such  a  line.  A  recovery  of  the 
land  demanded  would  change  both  termini  of 
this  division  line,  throwing  the  north  end 
east  and  south  end  west  This  is  vigorously 
resisted  by  Catzen  because  the  effect  of  it 
would  be  to  take  practically  all  of  the  addi- 
tional land  out  of  what  Is  regarded  as  his 
frontage,  land  suitable  for  building  purposes, 
now  very  valuable  because  of  its  location  and 
character.  Catzen  insists  thilt,  if  the  plaln- 
tltts  are  entitled  to  the  additional  area,  the 
whole  line  should  be  set  over  so  as  not  to 
change  the  form  of  his  land,  nor  to  take  an 
undue  portion  of  the  part  thereof  that  is  suit- 
able for  building  purposes.  A^  the  terms, 
'*the  eastern  one-half  of  the  ten  acres  <^ 
land,**  conveyed  to  the  plaintiffs  by  Lawson 
and  wife  had  at  the  time  of  the  execution 
of  the  deed  a  certain  fixed  and  definite  mean- 
ing, acquired  by  the  previous  conduct  of  the 
parties  thereto  and  others  interested  in  the 
property,  well  known  to  them,  and  therefore 
undoubtedly  fixed  in  their  minds  at  the  time 
of  the  consummation  of  the  oonv^yanoe,  we 
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must  aanime  that  these  words  were  used  In 
that  Mnse^  although,  In  the  absence  of  any 
proof  of  this  circumstance,  the  parties  would 
be  deemed  to  have  Intended  a  dlylsion  into 
two  equal  parts  bj  a  line  running  due  north 
and  south.    The  eastern  half  of  the  tract  had 
at  that  time  been  designated  and  marked  out 
and  identified.     The  land  so  identified  was 
the  subject-matter  of  the  conyeyance.    It  had 
a  well-defined  character.    It  was  marked,  as- 
certained half,  not  one  to  be  cut  off.    By  the 
designation  thereof,  its  form,  as  well  as  its 
quantity,  had  been  determined.    That  which 
had  been  done  to  it  by  way  of  designation 
and  marking  must  be  deemed  to  have  been  as 
mucti  within  the  contemplation  of  the  parties 
as  the  subject-matter  of  the  deed  itself;    it 
being  then  part  of  the  subject-matter.     Al- 
though the  line  previously  established  does 
not   run  due  north  and  south,  substantially 
and  practically  it  divided  the  land  into  an 
eastern  part  and  a   western  part,   each  of 
which  was  supposedly  one-half  of  the  tract. 
The  line  had  been  established  for  the  purpose 
of  dividing  it  into  two  equal  parts.     Those 
who  made  that  line  assumed  that  th^  had 
80  divided  it  and,  when  the  parties  to  this 
deed  made  their  preliminary  agreement  and 
carried  it  into  execution  by  the  preparation 
and  delivery  of  the  deed,  they  supposed  that 
an  equal  division  had  been  made;    but,  by 
way    of  precaution,   entered   Into   a   verbal 
agreement  to  change  the  line  so  as  to  make 
the  division  equal,  if,  on  a  survey,  it  should 
prove  not  to  be  sa    The  primary  lObJect  of 
the  deed,  as  disclosed  by  its  terms,  was  to  con- 
vey one-half  of  the  land,  and  the  verbal  agree- 
ment, being  subsidiary  In  character,  likewise 
had  for  its  object  the  securing  of  the  requisite 
quantity.    Nothing  in  the  deed  or  the  verbal 
agreement  necessarily  conflicts  with  the  mean- 
ing of  the  words  "eastern  hair*  Impressed  up- 
on them  by  the  previous  conduct  of  the  par- 
ties.    The  line  had  been  staked  out  and  a 
fence  built  on  each  side  of  it,  so  that  it  is 
Impossible  to  suppose  that  anybody  contem- 
plated anything  other  than  one-half  as  it  had 
been  so  marked  upon  the  ground,  if,  upon  a 
survey,  it  should  prove  to  amount  to  one-half. 
Now  that  it  has  been  ascertained  not  to  em- 
brace the  quantity  contemplated,  the  Intention 
of  the  parties  will  be  fully  effectuated  by  mov- 
ing the  line  far  enough  westward  to  give 
the  plaintiffs  an  additional  .88  of  an  acre. 
Though  the  word  "eastern"  may  be  regarded 
u  a  technical  term,  the  attempt  to  apply  it 
to  the  subject-matter,  a  thing  well  known  to 
tbe  parties,  and  therefore  necessarily  within 
their  contemplation,  shows  that  it  was  never 
intended  to  have  effect  according  to  its  literal 
meaning. 

That  technical  terms  are  not,  and  need 
not,  always  be  used  by  the  parties  to  a  con- 
tract in  their  technical  sense,  is  very  well 
settled  by  the  authorities.  Uke  nontechni- 
cal words,  they  sometimes  have  a  peculiar 
meanhig,  ascertained  by  reference  to  the  sub- 


ject-matter, the  situation,  and  purposes  of 
the  parties,  and  the  surrounding  circumstan- 
ces. ''Where  a  technical  word  is  used  evi- 
dently in  a  sense  different  from  its  technical 
signification,  the  court  will  give  to  it  the 
construction  which  the  grantor  intended. 
A  grantor  has  the  right  to  assign  to  words 
in  the  deed  a  meaning  different  from  that 
which  they  ordinarily  bear.*'  Devlin  on 
Deeds,  S  837.  "The  court  will  not  resort  to 
arbitrary  rules  of  construction,  if,  without  so 
doing,  the  intention  of  the  parties  can  be 
ascertained.  The  deed  and  its  descriptive 
clauses  will  be  construed  as  any  other  con- 
tract would  be.  When  a  doubtful  description 
is  to  be  construed,  the  court  should  endeav- 
or to  assume  the  position  of  the  parties,  the 
circumstances  of  the  transaction  should  be 
carefully  considered,  and,  in  the  light  of  those 
circumstances,  the  words  should  be  read 
and  Interpreted."  Id.  S  1012.  This  principle 
was  applied  in  Armstrong  v.  Ross,  61  W.  Ya. 
38,  65  S.  B.  896,  in  which  a  contract  pur- 
IK>rted  by  certain  terms  used  in  It  to  convey 
all  the  coal  in  a  certain  tract  of  land,  but 
bore  evidence  on  Its  face,  by  references  to 
other  documents  and  otherwise,  of  intention, 
on  the  part  of  one  party,  to  sell,  and  on  the 
other  to  buy,  only  one  of  the  several  veins  of 
coal;  it  appearing  that  at  the  time  they 
knew  of  only  one  vein.  Wherefore  it  was 
presumed  that  they  had  no  intention  of  sell- 
ing and  buying,  respectively,  any  other  vein. 
It  is  true  that  the  documentary  evidence  in 
that  Instance  disclosed  this  intention,  but  we 
said  that,  if  it  had  not,  it  would  have  been 
proper  and  allowable  .to  establish  it  by  ex- 
traneous evidence,  and  thereby  accomplish 
the  same  result.  In  all  such  cases  a  latent 
ambiguity  Is  disclosed  by  the  attempt  to  ap- 
ply the  deed  to  its  subject-matter  or  to  the 
partiea  Thus,  in  Simpson  v.  Diz,  131  Mass. 
179,  parol  evidence  was  admitted  to  deter- 
mine whether  the  grantee  was  Daniel  East- 
man, Jr.,  or  Daniel  Eastman,  Sr. ;  no  addi- 
tion to  the  name  having  been  Inserted  In 
the  deed  to  show  which  was  intended.  In 
Kingsford  v.  Hood,  106  Mass.  496,  the  lease 
called  for  the  "Adams  House,  situate  on 
Washington  Street,  In  Boston."  When  an  at- 
tempt was  made  to  apply  the  lease  to  the 
property,  it  was  found  that  certain  .parts 
of  the  building  were  used  for  hotel  purposes 
and  others  for  shops,  and  a  doubt  arose  as 
to  whether  it  was  the  Intention  to  lease  the 
entire  property  or  only  so  much  of  it  as  was 
used  for  hotel  purposes,  and  parol  evidence 
was  admitted  to  prove  that  only  the  parts 
used  as  a  hotel  were  Intended.  In  Jones  v. 
Pashby,  48  Mich.  634,  12  N.  W.  884,  It  was 
held  that  although  the  word  "half,"  when 
used  In  describing  lands,  should  be  applied 
literally,  if  nothing  to  the  contrary  appears 
in  the  con1;^act,  there  is  no  universal  rule 
that  the  word  should  be  so  Interpreted;  for 
It  is  often  used  in  conveyances  when  the  con- 
text  indicates  a  sense  quite  different     It 
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was  further  declared  that  two  parts  of  a  farm 
separated  by  a  river  or  a  highway  may  be 
called  the  two  halves  without  having  much 
regard  to  their  relative  quantity,  since,  in 
surveys,  the  word  ''hair'  is  often  used  quite 
08  loosely,  but  without  the  least  confusion, 
and  that,  In  all  such  cases,  the  word  must 
be  taken  in  the  sense  indicated,  if  that  is 
evident,  and,  if  not,  the  accompanying  cir- 
cumstances and  the  subsequent  acts  of  the 
parties  may  direct  the  court  to  the  true 
meaning.  In  the  recent  case  of  Hlggins  v. 
Round  Bottom  Goal  Go.  (decided  at  the  last 
term  of  this  court)  5d  S.  El  1064:,  the  word 
"southward"  In  a  deed  was  held  to  cover 
land  west  and  southwest,  as  well  as  land 
directly  south.  So  in  List,  Trustee,  v.  Gotts, 
4  W.  Va.  543,  the  word  "east"  was  construed, 
in  view  of  the  purposes  disclosed  by  the  deed 
and  surrounding  circumstances^  to  include 
land  lying  southeast  of  the  point  mentioned. 
These  authoritleB  and  the  general  rules  of 
construction  applied  by  them  amply  Justify 
the  condusion  that  the  word  "eastern"  is 
open  to  explanation  by  the  Introduction  of 
parol  evidence;  and,  the  evidence  being  ad- 
mitted, there  is  no  shadow  of  doubt  that  the 
parties  Intended  a  conveyance  of  the  eastern 
half  as  it  had  been  marked  out  on  the  ground. 

It  is  unnecessary  to  say  whether.  In  the 
absence  of  a  stipulation,  tlie  verbal  agree- 
ment to  alter  the  line  so  as  to  make  the  di- 
vision conform  to  the  intention  of  the  par- 
ties, made  at  the  date  of  the  execution  of 
the  deed,  is  admissible  as  evidence,  or,  in  oth- 
er words,  may  be  treated  as  a  circumstance, 
a  fact,  bearing  on  the  construction  of  the 
deed,  and  so  be  read  into,  and  made  a  part 
of,  it  Though  there  is  a  reservation  of  the 
benefit  of  all  legal  objections  to  the  admis- 
sibility of  the  facts  agreed,  there  Is  a  special 
agreement  relating  to  this  particular  fact, 
which  brings  it  In  for  the  purposes  of  this 
case.  The  defendants  concede  the  right  of  the 
plalntifrb  to  have  the  whole  line  removed 
westward  far  enough  to  give  the  plalntiflT  an 
additional  .88  of  an  acre,  provided  the  new 
location  be  parallel  to  the  old,  and  say  they 
have  been  willing  at  all  times  to  make  such 
an  adjustment  of  the  matter  in  controversy. 
Though  it  is  thus  brought  into  the  case,  and 
would'  give  the  plaintiflTs  the  right  to  a  Judg- 
ment for  the  strip  of  land  between  the  old 
location  and  the  proposed  new  one,  it  does  not 
appear  how  far  it  would  be  necessary  to  re- 
move it.  Part  of  the  land  adjudged  to  the 
plalntiffb  would  be  included  in  such  strip, 
but  a  large  portion  thereof  would  not.  It  Is 
impossible  to  tell  how  much  of  the  land  re- 
covered they  are  entitled  to,  and  the  pro- 
posed adjustment  will  give  them  land  neither 
recovered  nor  demanded  in  the  declaration. 

In  this  state  of  the  case,  it  will  be  neces- 
sary to  reverse  the  Judgment  and  remand 
the  case^  with  leave  to  amend  the  declara- 
tion, and  award  costs  in  this  court  to  the 
plaintiffs  in  error. 


(146  N.  C.  604) 

8TATB  V.  PARAMOBE  et  aL 

(Supreme  Gourt  of  North  CJaxolina.     Feb.  2Ck 
1908.) 

1.  GsiMiNAi.  Daw  —  Indictment  —  Motion  to 
Quash— "Plba  in  Abatement." 

A  motion  to  quash  an  indictment,  support- 
ed by  affidavits,  is  substantially  a  plea  in  abate^ 
ment,  which  is  the  proper  and  regular  method  of 
attackins:  the  same  on  the  ground  that  the  grand 
jury  had  been  improperly  constituted. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  27,  Criminal  Law,  §§  ^,  041. 

For  other  definitions,  see  Words  and  Phrases, 
VOL  e,  pp.  5406.  5407;   vol.  8,  p.  7755.] 

2.  Grand  Jubt— Selection. 

Under  Bevisal  1905,  f  1976,  providins  that 
the  board  of  commissioners  of  each  county  shall 
draw  the  jurors  for  a  term  of  the  superior  court, 
and  deliver  the  list  to  the  sheriff,  who  shall  sum- 
mon the  persons  therein  named  to  attend,  where 
a  lJ6t  of  names  of  grand  jurors  so  drawn  was 
delivered  to  the  sheriff,  and  he  substituted  for 
one  of  such  names  the  name  of  another  person 
who  appeared  in  answer  to  the  summons  and 
served  as  a  grand  juror,  such  jury  was  not  prop- 
erly constituted,  and  an  indictment  returned  by 
it  must  be  quashed. 

3.  Same— Statutobt  Pbovisions^Mandatobt 

OB  DiBECTOBT. 

The  general  rule  that  the  provisions  of  the 
law  for  drawing  and  summoning  jurors  are  di- 
rectory does  not  permit  one  to  serve  on  a  grand 
jury  where  his  name  was  substituted  by  the  sher* 
iff  for  a  name  that  was  properly  drawn  from 
the  jury  box. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Grand  Jury,  f  17.] 

Appeal  from  Superior  Gourt,  Pitt  Gounty; 
Lyon,  Judge. 

H.  A.  Paramore  and  another  were^indlcted 
for  embezzlement,  and  fr<mi  a  judgment 
quashing  the  indictment,  the  state  appeals. 
Affirmed. 

Defendants  were  indicted  for  embezzlement, 
and  moved  to  quash  the  indictment  upon  the 
ground  that  the  grand  Jury  had  been  improp- 
erly constituted.  With  reference  to  this  mat- 
ter the  judge  found  the  following  facts:  First 
William  McLawhorn  was  summoned  as  a  ju- 
ror for  April  term,  1907,  and  his  name  was 
returned  to  the  court  by  the  sheriff  as  a  juror 
with  35  other  names,  making  36  in  all  on  the 
jury  list  When  the  court  convened,  William 
McLawhorn  was  one  of  the  first  18  persons 
drawn  and.  selected  as  grand  jurors,  and  he 
served  on  the  grand  jury  for  the  term  at 
which  the  bill  of  indictment  was  found 
against  the  defendants.  Second.  The  name  of 
William  McLawhorn  was  not  in  the  jury  box 
when  the  commissioners  of  the  county  drew 
the  jurors  to  serve  at  the  April  term,  and  his 
name  was  not,  therefore,  drawn  from  the 
jury  box,  but  the  name  of  Woodie  McLaw- 
horn was  drawn  hy  the  commissioners  as  a 
juror  to  serve  at  the  said  term,  and  the  sheriff, 
confusing  the  two  names,  placed  the  name  of 
William  McLawhorn  instead  of  that  of  Woo- 
die McLawhorn  on  the  jury  list,  and  summon- 
ed William  McLawhorn  in  the  place  of  Woo- 
die McLawhorn  to  serve  as  a  juror,  and  the^ 
said  William  McLawhorn  appeared,  In  answer 
to  the  summons,  and  served  as  a  juror.    Woo- 
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die  McLawhotn,  whose  name  was  drawn  from 
the  Jury  box  by  tbe  commissioners,  was  not 
smnmoned  as  a  Juror  and  did  not  serve.  Ui>- 
on  the  tAdM  so  fonnd  by  the  comrt,  the  in- 
dictment was  quashed.  The  state  excepted  to 
the  mling  of  the  court,  and  appealed. 

Assistant  AttcMmey  General   Clement,  tot 
the  State.    Moore  &  Long,  for  appellees. 

WALKBR,  J.  (after  stating  the  facts  at 
aboTe).  The  defendant,  upon  his  arraignment 
and  before  pleading,  moved  to  qnash  the  in- 
dictment  and  supported  his  motion  by  affida- 
vits. This  was  substantially  a  plea  in  abate- 
ment, which  is  the  proper  and  regular  method 
of  attadcing  the  bill  upon  the  ground  stated 
in  the  record.  State  v.  Haywood,  73  N.  C 
437.  Provision  is  made  by  the  law  for  draw- 
ing and  summoning  Jurors.  Revlsal  1905,  U 
1964,  1965,  1966,  and  1976.  The  requirements 
of  the  law,  with  very  rare  exceptions,  have 
been  lield  by  this  court  to  be  directory.  State 
Y.  Daniels,  134  N.  a  646,  46  S.  B.  743;  State 
▼.  Haywood,  supnu  The  statute  provides 
that  the  board  of  commissioners  of  each  coun- 
ty sliall  draw  the  Jurors  who  are  to  rierve 
at  a  term  of  the  superior  court,  from  box  No. 
1,  which  contains  the  scrolls  containing  the 
names  of  those  who  are  qualified  to  serve  as 
Jurors,  and  who  are,  therefore,  subjecl;  to  Jury 
duty.  When  the  Jurors  are  thus  drawn  the 
scrolls  are  deposited  in  box  No.  2.  The  clerk 
of  the  board  is  required  to  prepare  a  list  of 
the  Jurors  so  drawn,  and  to  deliver  the  same 
to  the  sheriflT  of  the  county,  who  summons  the 
Jurors,  whose  names  are  on  the  list,  to  at- 
tend at  such  court  In  this  case,  it  appears 
that  the  sheriflT  substituted  the  name  of  Wil- 
liam McLawhom  for  that  of  Woodie  McLaw- 
horn.  The  name  of  the  former  was  not  on 
any^  scroll  in  box  No.  1,  and  he  was  not  drawn 
as  a  Juror  by  the  commissioners.  The  sheriflf, 
under  the  circumstances  of  this  case,  had  no 
anthcMity  of  law  for  substituting  the  one  per^ 
son  for  the  other  as  a  Juror,  and  his  act  in  do- 
ing so  was  of  course  utterly  void.  William 
Mcliawhom  was  not  a  duly  qualified  Juror 
for  the  term  of  the  court  at  which  the  bill  of 
indictment  was  returned  by  the  grand  Jury, 
and  as  he  was  selected  and  served  as  a 
grand  Juror  for  that  term,  and  at  least  pre- 
sumably took  part  in  finding  the  bin,  the 
grand  J^ry  was  not  properly  constituted. 
This  is  an  exception  to  the  general  and  al- 
most universal  rule  that  the  provisions  of 
the  law  for  drawing  and  summoning  Jurors 
are  directory.  Here  there  was  what  has 
been  called  a  positive  disqualification  of  one 
of  the  Jurors — ^indeed  William  Mcliawhom' 
was  not,  and  could  not  be,  a  grand  Juror, 
and  the  grand  Jury  was,  for  that  reason,  il- 
legally impaneled  to  serve  as  the  accusing 
body  at  that  court  In  State  v.  Seaborn,  15 
N.  On  at  page  800,  Chief  Justice  RufiOn  refers 
to  the  subject  thus*.  *'It  is  insisted  that  the 
grand  Jury  must  be  composed  only  of  those 
summoned,  and  that  if  one  be  impaneled  on 


it  by  a  dUTerent  name  from  all  those  sum- 
moned, he  must  be  taken  to  be  a  diflferent  per- 
son; and  the  bill  is  not  well  found.  This 
objection,  if  founded  in  fact  and  taken  in  due 
season,  would  in  the  superior  court  have 
been  unanswerable,  and  had  it  then  been 
overruled  it  would  have  been  error."  It  is 
true  that  he  was  there  speaking  for  himself, 
but  a  dictum  emanating  from  him  is  of  itself 
entitled  to  the  greatest  consideration,  and  Is 
at  least  very  persuasive  authority,  but  it  has 
more  recently  been  approved  and  adopted  as 
correct  statement  of  the  law.  State  v.  Hay- 
wood, supra ;  State  v.  Daniels,  supra ;  State 
V.  Grlfflce,  74  N.  (X  316;  State  v.  Sharp,  110 
N.  a  604,  14  S.  B.  604;  State  v.  Watson,  86 
N.  C.  624;  State  v.  Baldwin,  80  N.  0.  390; 
State  v..  Smith.  Id.  410.  In  this  case,  the 
motion  of  the  defendant  was  made  in  apt 
time.    Revlsal  1905,  $  1970,  and  cases  supra. 

For  the  reason  we  have  given,  the  bill  was 
not  well  found,  and  was  properly  quashed  by 
the  court 

No  error. 


a46  N.  C.  556) 

ISLBR  V.  GOLDSBORO  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 
1908.) 

Loos  AND   LOOOINO— GXTTTINO   TiMBKR— CON- 
TSACTS. 

Under  a  contract  permittine  the  cutting  of 
timber  not  less  than  12  inches  m  diameter,  24 
inches  above  the  ground  when  cat,  and  the  ri^ht 
to  continue  for  10  years  from  the  date  of  the 
contract,  a  purchaser  had  a  ri^ht  to  cut  only 
sudi  trees  as  reached  the  stipulated  size  at  tbe 
time  of  cutting,  and  not  sudi  trees  as  might 
reach  that  size  during  the  term  of  the  contract 

Appeal  from  Superior  Court,  Jones  Coun- 
ty ;  Lyon,  Judge. 

Action  by  &  W.  Isler  against  the  Qolds- 
boro  Lumber  Company.  From  a  Judgment 
*for  defendant,  plaintiff  appeals.  Partial  new 
trial  granted. 

Rouse  &  r^ud  and  H.  E.  Shaw,  for  appel- 
lant Thos.  D.  Warren  and  Simmons,  Ward 
&  Allen,  for  appellee. 

CLARK,  a  J.  This  action  \b  for  damages 
for  the  wrongful  cutting  of  timber.  The  de- 
fendant's contract  permitted  the  cutting  of 
timber  not  less  than  12  Inches  in  diameter, 
24  inches  above  the  ground  when  cut,  and  the 
right  to  cut  was  to  continue  for  10  years 
from  the  date  of  the  contract  October  21, 
1899.  The  evidence  of  plaintiff  tended  to 
show  that  the  defendant  had  cut  and  remov- 
ed trees  under  the  specified  size  of  12  inches 
in  diameter. 

The  exception  of  the  plaintiff  Is  to  the 
charge  of  the  court  that  the  plaintiff  could 
not  recover  damages  for  cutting  such  trees 
as  would  have  grown  to  the  size  of  12  inches 
In  diameter  by  the  end  of  the  defendant's 
term  on  October  21,  1909.  This  was  errone- 
ous for  two  reasons:  (1)  It  was  contrary 
to  the  express  terms  of  the  contract^  which 
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conferred  the  right  to  cat  only  u  to  trees 
12  Inches  tai  diameter  "when  cat"  (2)  It 
woold  be  speculative  to  endeavor  to  show  bj 
evidenoe  what  trees^  less  than  12  Inches  in 
diameter  when  cut,  would  or  would  not  have 
reached  that  diameter  before  the  expiration 
of  the  lease.  The  only  valid  test  Is  to  lay 
a  rule  across  the  stump  to  show  whether  or 
not  the  tree  measured  12  Inches  In  diameter 
•*when  cut"  When  the  contract  for  sale  of 
standing  timber,  did  not  specify  when  the 
diameter  should  be  measured,  the  purchaser, 
it  was  held,  could  cut  only  such  trees  as  had 
attained  the  prescribed  diameter  at  the  date 
of  the  contract  Warren  v.  Short,  119  N.  G. 
39,  26  S.  B.  704.  The  difficulty  of  showing 
this  as  to  trees  barely  over  the  prescribed 
size  when  cut  was  such  a  burden  on  vendee 
that  as  a  protection  to  them,  contracts  now 
usually  specify  that  the  diameter  of  the 
trees  shall  be  as  prescribed  *Vhen  cut"  The 
vendor  is  entitled  to  the  same  protection  of 
certainty  which  has  been  given  to  the.  ven- 
dee by  the  insertion  of  the  words  •*when  cut" 
The  vendee  had  a  right  to  cut  any  trees 
which,  at  any  time  during  its  term,  should 
reach  the  stipulated  size,  but  not  before. 
Hardlson  v.  Lumber  Co.,  136  N.  C.  176,  48  S. 
E.  588;  Lumber  Co.  v.  Ck)rey,  140  N.  C.  470, 
53  S.  B.  800. 

As  this  error  affects  only  the  fourth  issue, 
a  new  trial  is  granted  only  as  to  that  issue. 
Benton  v.  Collins,  125  N.  G.  90,  34  &  B.  242, 
47  L.  B.  A.  33,  and  cases  cited* 

Partial  new  trial. 

(146  N.  c.  eos) 

STATB  V.  ABNOLD. 

(Supreme  Court  of  North  Carolina.     Feb.  26; 
1908.) 

1.  Witnesses  —Impeachment— Admissibilitt 

OF   BVI DENGS— SPECIFIO   ACTS. 

In  a  prosecution  for  assault  with  Intent  to 
rape,  where  evidenoe  as  to  the  character  of  prose-- 
cutnz  was  introduced,  evidence  of  specific  acts 
of  adultery  by  her  with  others  than  defendant, 
and  that  on  one  occasion  she  exhibited  to  a  male 
companion  a  photograph  of  herself  in  the  nude, 
is  not  admissible  to  impeach  her,  since  specific 
charges  of  corrupt  acts  are  inadmissible  to  hn- 
peacn  a  witness. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  f  1125.] 

2.  Bjlpb— Question  fob  Jubt. 

In  a  prosecution  for  assault  with  Intent  to 
rai>e,  whether  or  not  defendant  was  guilty  hM^ 
under  the  evidoice,  a  question  for  the  jury. 

f  Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  42,  Bape,  $  87.] 
8.  Gbiminai<  Law— ApPEAii— Beview— Discbb- 

TION  OF  GOUBT. 

The  discretion  of  the  trial  court  in  refusing 
to  set  aside  a  verdict  of  i^uilty  for  insufficiency 
of  evidence  will  not  be  reviewed  on  appeal. 

iEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  15,  Crimmal  Law,  §§  »Oi67-307L] 

4.  Same- Begobd— MiLTTEBS  Pbopeb  to  be  In - 

OOBPOBATEO. 

Petitions  signed  by  Jurors  and  citizens  for 
the  purpose  of  inducing  the  trial  court  to  set 
aside  a  verdict  in  a  criminal  prosecution  should 
not  be  incorporated  in  the  record  on  appeal, 
and  will  not  be  considered  in  passing  on  the 
errors  of  law  assigned. 


Ai^peal  f Dooi  Superior  Court,  Craven  Ooua- 
ty;    Lyon,  Judge. 

J.  M.  Arnold  was  convicted  of  assault  witb 
Intent  to  rape,  and  he  appeals.    Affirmed. 

Moore  St  Dunn,  W.  D.  Mclw,  and  D.  Lb 
Ward,  for  appellant  Assistant  Attorney 
General  Clement,  T.  D.  Warren,  and  Sim- 
mons, Ward  St  Allen,  for  the  State. 

BBOWN,  J.  There  was  evidence  Intro- 
duced tending  to  prove  that  the  prosecutrix 
is  a  woman  of  bad  character  and  evidence 
that  she  Is  a  woman  of  good  character.  The 
defendant  offered  to  prove  specific  acts  of 
adultery  upon  the  part  of  the  prosecutrix 
with  others  than  himself,  and  that  on  one 
occasion  she  exhibited  to  a  male  companion 
a  photograph  of  herself  in  the  nude.  Sucb 
testimony  is  hicompetent  It  Is  almost  uni- 
versally held  that  proof  of  particular  facts 
is  inadmissible  in  impeaching  a  witness,  be- 
cause such  proof  tends  to  a  number  of  col- 
lateral Issues,  and  neither  the  witness  nor 
the  party  producing  such  witness  can  be  pre- 
pared to  meet  them.  The  character  of  a  wit- 
ness, is  not  an  issue  in  itself.  It  comes  In 
question  incidentally  and  collaterally,  and 
therefore  specific  charges  of  corrupt  acts  are 
not  to  be  heard  to  lmi)each  it  State  v.  Hen- 
ry, 50  N.  C.  70;  State  v.  Halrston,  121  N. 
C.  582,  28  S.  B.  402;  Barton  v.  Morphea,  13 
N.  C.  621;  State  v.  Bullard,  100  N.  C.  486, 
6  S.  B.  191;  Nixon  v.  McKinney,  105  N.  a 
23,  11  S.  B.  154. 

The  defendant  requested  the  court  to 
charge  the  Jury  *'that  the  evidence  was  not 
sufficient  to  convict,  iind  that  they  should 
find  the  defendant  not  guilty."  In  framing 
this  prayer  the  learned  counsel  for  the  de- 
fendant were  Inadvertent  that  the  defendant 
under  this  Indictment  could  be  convicted  of 
a  simple  assault,  as  well  as  of  the  more 
serious  offense.  We  consider  the  prayer,  how- 
ever, as  bearing  on  the  latter.  It  is  only 
necessary  to  quote  a  portion  of  the  evidence 
of  the  prosecutrix  in  considering  this  excep- 
tion: "I  was  going  to  halloo  for  Csesar  to 
take  him  out  He  said:  'If  you  don*t  con- 
sent to  my  wishes,  I  will  kill  you.*  I  told 
him  I  would  suffer  to  die  before  I  would  sub- 
mit He  then  got  up  In  the  floor,  and  took 
his  knife  out  of  his  pocket,  and  said:  The 
day  I  was  married  my  happiness  and  pleas- 
ure were  buried.'  I  said:  'Julius  g^t  out  of 
here,  if  you  don't  I  will  halloo  for  Ceesar.' 
He  said:  'If  you  do,  I  will  cut  your  damned 
throat'  He  then  grabbed  me  by  the  hand, 
and  tried  to  force  me  into  the  other  room, 
asd  he. saw  I  was  not  going  to  be  forced  in 
there.  He  then  knelt  down  by  my  chnir  with 
his  left  arm  around  my  neck,  and  his  knife 
in  his  left  hand,  and  his  right  hand  was  un- 
der my  clothes  to  my  knees.  Biy  little  girl 
waked  up,  and  immediately  he  loosed  me, 
and  took  his  chair,  and  I  left  the  room  for 
help.  He  started  out  behind  me.  I  was 
afraid  to  go  around  wall,  and  I  went  under 
my  porch."    There  was  evidence  corroborat- 
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lug  tbe  proflecntrlz,  and  also  oontradlctlng 
lier  statementa  and  tending  to  hnpeacb  her 
credibility.  It  la  plain  his  honor  properly 
■ubmltted  the  question  to  the  Jury. 

It  appears  In  the  record  that  certain  peti- 
tions were  presented  to  his  honor  signed  by 
Jurors  and  citizens  in  the  endeavor  to  induce 
him  to  exercise  his  discretion,  and  set  aside 
the  verdict,  which  he  declined  to  do.  We 
have  held  In  numerous  cases  that  we  will  not 
review  the  exercise  of  such  discretion.  Those 
IMipers  and  petitions  have  been  improperly 
and  inadvertently,  we  suppose,,  hicorporated 
In  the  record  and  case  on  appeal  sent  to  this 
court  Consequently  they  have  figured  large- 
ly In  the  eloquent  and  earnest  addresses 
made  to  us  by  the  defendant's  counsel. 

As  we  cannot  consider  them  and  are  not 
influenced  by  them  in  passing  upon  the  erron 
of  law  assigned,  they  should  never  be  sent  up 
to  this  court 

No  error. 


(146  N.  C.  W) 

8TAT0  V.  WHITBL 

(Supreme  Goort  of  North  Carolloa.     Feb.  28, 
1908.) 

1.  Criminal  Law—Fobmkb  AcqiTiTTAii— Bub- 
Dm  or  Proof. 

Under  a  plea  of  former  acquittal  in  a  trial 
for  carrying  a  concealed  weapon,  the  burden  is 
on  defeodant  to  show  that  the  acquittal  was  for 
the  identical  offense,  without  regard  to  the  date 
charged  in  the  indictment,  aince  that  is  imma- 
terial under  the  express  terms  of  Bevlaal  of 
1906,  f  3255. 

[Ed.  Note.—For  cases  in  poiot,  see  Cent  Dig 
▼ol.  14,  Criminal  Law,  f  6^4.] 

2.  Sahb. 

An  acquittal  of  an  offense  is  not  a  bar  tx> 
another  prosecution  for  another  offense  of  the 
same  nature,  though  both  offenses  were  com- 
mitted before  the  return  of  the  Indictment  In 
the  former  case. 

[Bd.  Note.— For  cases  in  noint,  see  Gent.  Dig. 
VOL  I'i,  Criminal  Law,  f  6»6.] 

&  Sams— Nature  or  Inquiry. 

A  plea  of  former  acquittal  is  not  of  a  crim- 
inal nature  touching  defendant's  conduct,  but  is 
m  collateral  dvll  inquiry  as  to  tbe  former  action 
of  the  court  and  hence  the  verdict  on  such  is- 
sue, whether  for  or  against  the  defendant,  may 
be  set  aside  by  the  judge  in  his  discretion*  or  if 
against  the  weight  of  the  evidence. 
4.  Samr— Mktbod  6f  Proof. 

On  a  plea  of  former  acquittal,  the  produc- 
tion of  the  indictment  and  judgment  in  the  for- 
mer action  is  sufficient  to  show  the  nature  of 
the  offense  charsed  therein,  but  not  the  date  or 
place,  which  unoer  the  express  terms  of  Revisal 
of  1905,  §  S255,  is  immaterial,  and  defendant 
must  show  by  parol  that  the  two  cfaarg^  are 
ior  the  same  transaction. 

(Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  678.] 

6.  Sams— Defendant  as  Witness. 

On  an  issue  of  former  acouittal,  defendant 
Is  a  competent  witness,  and  nis  going  on  the 
stand  on  that  issue  will  not  compel  him  to  tes- 
tify on  the  criminal  issue. 

Appeal  from  Superior  Court,  Oraven  Comi- 
ty;  W.  R.  Allen,  Judge. 

James  White  was  convicted  of  carrying  a 
oonoealed  weapon,  and  he  appeals.    Affirmed. 


Slmmonfl,  Ward  ft  Allen  and  R.  A.  Nmm, 
for  appellant  Hayden  dement,  Asst  Atty. 
Gen.,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  acquit- 
ted of  carrying  a  concealed  weapon,  the  of- 
fense being  charged  In  the  bill  as  committed 
on  December  24,  1907.  At  the  same  term  he 
was  Indicted  for  carrying  a  concealed  weapon 
on  January  5,  1908.  To  this  indictment  the 
defendant  pleaded  the  acquittal  In  the  first- 
named  case  as  a  bar,  and  also  not  guilty. 
The  evidence  was  that  the  second  offense  oc- 
curred on  January  5,  1908,  and  was  a  dis- 
tinct occurrence,  and.  Indeed,  at  a  different 
place  from  that  for  which  the  defendant 
was  acquitted  In  the  first  indictment;  which 
had  occurred,  according  to  the  state's  evi- 
dence offered  In  the  trial  of  that  case,  on 
December  24,  1907.  His  honor  properly  re- 
fused to  Instruct  the  jury  that  "If  they  be- 
lieved the  evidence  that  the  defendant  had 
been  heretofore  acquitted  on  this  offense." 
In  State  v.  Hanklns,  136  N.  C.  623,  48  S.  E. 
593,  Walker,  J.,  fully  and  clearly  discusses 
the  whole  subject,  and  says  that,  to  support  a 
plea  of  former  acquittal,  both  prosecutions 
"must  be  for  the  same  offense,  both  in  law 
and  in  fact"  Citing  State  v.  Jesse,  20  N.  C. 
96;  State  v.  Nash,  86  N.  C.  656»  41  Am.  Rep. 
472;  State  v.  Williams,  94  N.  C.  891.  To 
same  purport,  Connor,  J.,  In  State  v.  Taylor, 
133  N.  C.  759,  46  S.  B.  5. 

It  Is  true  that  the  date  charged  In  tbe 
bill  is  Immaterial.  Revisal  of  1905,  i  3255. 
The  two  Indictments  did  not  charge  the  of- 
fense on  the  same  day.  The  defendant,  on 
whom  rests  the  burden  of  this  plea,  cannot 
be  either  prejudiced  or  protected  by  the  al- 
legation of  the  date  In  the  bill.  He  must 
show  that,  in  fact,  the  evidence  which  had 
been  offered  to  prove  the  first  offense  Indicat- 
ed the  same  offense— i.  e.,  the  same  transac- 
tion, therefore — occurring  at  same  time  and 
place  as  that  put  in  evidence  on  this  trial. 

The  defendant's  counsel  contends,  and  cor- 
rectly, that  a  defendant  may  be  tried  regard- 
less of  the  date  charged  in  the  bill,  for  the 
offense  described  therein,  upon  proof  of  any 
commission  of  that  offense  at  any  time  prior 
thereto,  not  barred  by  the  statute  of  limita- 
tions, and  it  is  also  true,  as  contended,  that 
he  cannot  be  tried  more  than  once  for  the 
same  offense.  But  this  does  not  mean  that 
one  convicted  of  carrying  concealed  weapons, 
or  of  larceny  or  of  any  other  crime,  is  im- 
mune thenceforth  as  to  any  other  charge  of 
the  same  nature,  if  the  crime  was  committed 
prior  to  return  of  that  indictment  The  bur- 
den is  on  the  defendant  to  plead  and  to  prove 
that  the  former  conviction  or  acquittal  was 
for  the  Identical  offense.  This  plea  is  not  of 
a  criminal  nature  touching  defendant's  con- 
duct, but  is  a  collateral  civil  inquiry  as  to 
the  former  action  of  the  court,  and  there- 
fore the  verdict  on  such  issue,  whether  In 
favor  of  or  against  the  defendant,  may  be  set 
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aside  by  the  Judge  In  his  discretion,  or  if 
against  the  weight  of  the  evidence.  State 
Y.  Ellsworth*  131  N.  G.  774,  42  S.  E.  609,  92 
Am.  St  Rep.  790.  The  production  of  the 
indlctm^it  and  judgment  in  the  former  action 
is  sufficient  to  show  the  nature  of  the  offense 
charged  therein  (but  not  the  date  or  place, 
which  are  immaterial  under  our  statute),  and 
the  defendant  must  by  parol  show  that  the 
two  charges  are  for  the  same  transaction. 
This  can  never  be  difficult  to  do.  Indeed, 
the-defendant  is  a  competent  witness,  and  his 
going  on  the  stand  in  this  civil  issue  will  not 
compel  him  on  the  stand  in  the  criminal  is- 
sue. The  two  issues  can  be  tried  separately. 
State  V.  Winchester,  113  N.  O.  641,  18  S.  E. 
657 ;  State  v.  Ellsworth,  supra.  If  this  were 
not  so,  no  one  could  be  indicted  and  tried 
for  carrying  concealed  weai>ons  more  than 
once  in  two  years,  though  he  should  violate 
the  law  in  that  respect  every  day  of  that 
period ;  or,  if  acquitted  on  one  single  charge 
of  retailing  without  license,  the  defendant 
would  be  law-proof  for  the  period  of  two 
years  prior  to  finding  that  bill  as  to  all  other 
charges  of  that  nature.  The  same  would  be 
true  as  to  other  offenses. 
No  error. 

(146  N.  C.  668) 

McCULIiEN  T.  SEABOARD  AIR  LINE  RY. 
00. 

(Supreme  Gourt  of  North  Carolina.     Feb.  26, 
1908.) 

1.  EVIDKNGB-^UDIdAI.  NoTIOK. 

The  Supreme  Court  takes  judicial  notice  6i 
the  fact  that  the  Seaboard  Air  Line  Railway 
Company  does  not  pass  through  the  county  of 
Craven. 

2.  Ybntts— How  Questioned. 

Revisal  1905,^  420,  provides  that  an  ac- 
tion for  a  penalty  must  be  Drought  in  the  coun- 
ty where  the  cause  of  action  or  some  part  there- 
of arose.  Section  425  provides  that,  if  the 
county  named  in  the  summons  be  not  the  proper 
countv,  it  may  be  tried  therein,  unless  defend- 
ant, before  the  time  of  answering  expires,  de- 
mands in  writing  that  the  trial  be  had  in  the 
proper  oonntv.  Held  that,  where  an  action 
agamst  a  railroad  for  a  penalty  for  delay  in 
the  transportation  of  goods  was  brought  in  the 
wrong  county  and  defendant  did  not  demand  a 
change  of  venue,  but  instead  demurred;  question- 
ing uie  jurisdiction  of  the  court  because  it  did 
not  appear  tiiat  the  cause  of  action  arose  in  the 
county  in  which  the  action  was  brought,  the 
eourt  properly  overruled  the  demurrer. 
S.  Action  —  JoiNDEB  or  Causes  ~  Damages 
AND  Penalties. 

An  action  against  a  carrier  for  damages 
resulting  from  unreasonable  delay  in  the  trans- 
portation of  goods  may  be  joined  with  a  cause 
for  the  statutory  i)enalty  for  such  delay,  where 
the  two  causes  arise  out  of  the  same  transac- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  S  506.] 

4.   VSNITB— RESIDBNOB  of  PLAINTIFr  —  PLAOE 

or  Accrual  of  Cause  of  Action. 

Where  an  action  azainst  a  railroad  com- 
pany for  damages  for  delay  in  transportation  of 
goods  was  properly  brought  in  the  county  of 
plaintiff's  residence,  the  fact  that  plaintiff  joined 
therewith  a  cause  for  the  statutory  penalty  for 
the  same  delay,  which  did  not  arise  in  that  coun- 
ty, does  not  require  a  change  of  venue. 


Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Judge. 

Action  by  the  state,  on  the  relation  of  J. 
P.  McCullen,  against  the  Seaboard  Air  Line 
Railway  Company.  Plaintiff  had  judgment, 
and  defendant  appeals.    Affirmed. 

Plaintiff  sued  upon  two  causes  of  action: 
First  For  special  damages  caused  by  unrea- 
sonable delay  in  transporting  goods  from  Ra- 
leigh, In  Wake  county,  to  Laurinburg.  in  Scot- 
land county.  Second.  For  penalty  imposed  for 
unreasonable  delay  by  section  2632,  Revisal  of 
1905.  Suit  was  brought  in  Craven  superior 
court,  the  residence  of  plaintiff.  Defendant 
demurred  and  assigned  several  causes  of  de- 
murrer, but  relied,  in  this  court,  only  upon 
the  third  ground — "the  defendant  demurs  to 
the  jurisdiction  of  this  court  over  the  action 
for  penalty  for  delay  in  transportation  of 
freight,  because  it  does  not  appear  that  the 
cause  of  action,  or  any  part  thereof,  arose 
in  Craven  county."  His  honor  overruled  the 
demurrer.    Defendant  appealed. 

.   Day,  Bell  St  Allen  and  W.  W.  Qark,  for 
appellant    R.  A.  Nunn,  for  appellee. 

CONNOR,  J.  While  it  does  not  so  appear 
upon  the  face  of  the  complaint,  we  take  Jn- 
dicial  notice  of  the  fact  that  the  Seaboard 
Air  Line  Railway  Company  does  not  pass 
through  the  county  of  Craven ;  hence  no  de- 
lay could  have  occurred  in  transporting  plain- 
tiff's goods  in  that  county.  Section  420,  Re- 
visal of  1905,  prescribes  that  an  action  for 
a  penalty  imposed  by  statute  must  be  brought 
in  the  coun^  where  the  cause  of  action,  or 
some  part  thereof,  arose.  Defendant  con- 
cedes that  if  the  action  is  brought  in  the 
wrong  county,  the  court,  upon  motion,  will 
not  dismiss  but  remove  the  action  to  the 
proper  court  The  statute  (Revisal  of  1905, 
S  425)  provides  that  if  the  county  named 
in  the  summons  be 'not  the  proper  county,  it 
may  be  tried  therein,  unless  the  defendant 
before  the  time  of  answering  expires,  demand 
In  writing  that  the  trial  be  had  in  the  prop- 
er county,''  etc.  It  is  manifest  that  the  ques- 
tion of  venue  is  different  from  that  of  Juris- 
diction, which  can  be  raised  only  by  demur- 
rer. Revisal  of  1905,  S  474.  The  demand  for 
removal  is  in  no  proper  sense  equivalent  to 
a  demurrer  for  that  the  court  has  no  Juris- 
diction. In  Rankin  v.  Allison.  64  N.  C.  673,  It 
is  said  the  court  '*might  consider  the  an- 
swer" an  application  for  removal.  It  did  not 
do  BO,  and  we  are  not  disposed  to  consider 
the  remark  of  the  court  as  an  authority  re- 
quiring us  to  dispense  with  an  express  statu- 
tory provision.  The  Code  of  Civil  Procedure 
had  but  lately  been  adopted,  and  this  court 
frequently  overlooked  a  failure  to  comply 
strictly  with  its  provisions.  In  Cloman  v. 
Staton,  78  N.  C.  235,  it  is  said  that  a  motion 
to  dismiss  because  the  action  is  brought  in 
the  wrong  county  will  be  treated  as  a  motion 
to  remove.  In  that  case  the  court  below  dis- 
missed the  action.    These  two  lases  are  not 
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dedslTe  of  the  questton  presented  here.  It 
is  the  manifest  purpose  of  the  law  to  re- 
quire the  defendant  to  make  the  motion  for 
removal  at  the  earliest  opportunity,  to  the  end 
tbat  the  objection  be  either  waived  or  dis- 
posed of,  so  that  the  parties  may  not  be  de- 
layed in  coming  to  an  issue  upon  the  merits. 
The  statute  is  explicit,  and  we  iind  no  au- 
thority In  the  court  to  make  it  "of  none  ef- 
fect." Departures  from  well-settled  rules 
prescribed  for  Judicial  procedure  produce  de- 
lay in  the  trial  of  causes,  too  often  result- 
ing  In  denial  of  justice.  His  honor  properly 
overruled  the  demurrer. 

It  would  seem  that,  as  the  action  in  re- 
spect to  the  first  cause  was  properly  brought 
In  Craven  county,  and  the  two  causes  of  ac- 
tion arose  out  of  the  same  transaction,  both 
the  letter  and  spirit  of  the  law  would  be  met 
by  permitting  them  to  be  tried  in  that  county. 
Otherwise  the  court  would  be  compelled  to 
separate  the  two  causes  of  action  and  direct 
the  removal  of  one  to  another  county,  retain- 
ing the  other.  The  two  causes  of  action  are 
permitted  to  be  joined  because  they  arise  out 
of  the  same  transaction.  It  is  manifest  that 
practically  the  same  evidence  will  be  relevant 
In  the  trial  of  both  causes  of  action.  Our  at- 
tention Is  called  to  the  decision  in  Edgerton  v. 
Games,  142  N.  C.  223,  55  S.  E.  145.  It  will 
be  observed  that,  while  there  were  three  caus- 
es of  action  set  forth  in  the  complaint,  each 
of  them  involved  title  to  the  horse,  which 
'  was  the  real  subject-matter  of  the  contro- 
versy. If  plalntiflT  recovered  upon  either 
cause  of  action,  he  claimed  the  horse.  The 
distinction  between  that  case  and  the  one  be- 
fore us  is  obvious.  Here  no  property  Is  claim- 
ed. Only  a  money  judgment  can  be  rendered 
m  any  aspect  of  the  case.  His  honor  was 
right  in  refusing  to  remoVe  the  cause. 

The  Judgment  must  be  affirmed. 


a46  N.  C.  678) 

BRADDT  et  al. 


V.  ELLIOTT. 


(Supreme  Court  of  North  Ctaurolina.     Feb.  28, 
1908.) 

1.  Deeds— "CJoNDinoNS   Subsequent"— <Jbb- 

ATION. 

The  fact  that  a  deed  recited  that  the  con- 
veyance was  made  pursuant  to  a  contract  where- 
by tiie  grantee  was  to  convey  certain  land  to  the 
grantor  and  erect  certain  buildings  thereon 
did  not  create  an  estate  on  condition  subsequent, 
conditioned  on  the  erection  of  the  buildings,  as 
such  an  estate  can  only  be  created  by  express 
reservation  of  right  of  re-^ntry. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  16,  Deeds,  §  469. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  ppw  1403-1405;   vol.  8.  p.  7610.] 

2.  Same— Fraud. 

Where  defendant  procured  a  conveyance  of 
land  from  plaintiff  in  consideration  of  promises 
by  defendant  to  do  certain  acts  which  he  did  not 
intend  to  perform,  it  was  such  frand  as  enti- 
tled plaintiff  to  a  cancellation  of  the  conveyance 
and  a  recovery  of  the  property,  with  rents  and 
profits  and  interest  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  10»  Deeds,  f  16&] 


8.  BxoHAHoa  or  Peofebtt—Rsai.  Peopebtt 
—Remedies. 

Where  plaintiff  conveyed  land  to  defendant 
in  consideration  of  defendant's  conveyance  of 
certain  land  to  plaintiff  and  defendant's  agree- 
ment to  erect  buildings  of  a  certain  value  on 
the  land  conveyed  by  him,  on  his  failure  to  erect 
the  buildings  j^Iaintiff,  in  the  absence  of  any 
fraud,  was  entitled  to  recover  the  value  of  the 
buildings,  with  interest. 

4.  AppEAir— Review— Tbial  Ooubt's  Discre- 
tion—Settino  Aside  Findings. 

The  trial  court's  discretion  in  setting  aside 
findings  of  the  jury  on  an  issue  as  inadeauate 
will  not  be  reviewed. 

Appeal  from  Superior  Court,  Beaufort 
Oounty;   O.  H.  Allen,  Judge. 

Action  by  Wealthy  Braddy  and  others 
against  John  D.  Elliott  From  a  judgment 
in  favor  of  plaintiffs,  defendant  appeals.  Re* 
versed  and  remanded  fof  a  partial  new  trial. 

This  is  an  action  brought  by  plaintiffs  to 
cancel  and  rescind  the  sale  or  exchange  of  a 
certain  lot  and  lands  in  the  county  of  Beau- 
fort, tried  before  his  hon6r  O.  H.  Allen,  at 
December  term,  1907,  of  the  superior  court  of  ^ 
said  county.  The  court  submitted  these  is- 
sues: (1)  Was  the  lot  in  Washington  con- 
veyed for  the  land  in  Bath  township  upon 
condition  that  defendant  erect  on  said  land 
two  dwellings  and  necessary  outhouses  worth 
$550?  Ans.  Yes.  (2)  Has  defendant  failed 
to  erect  said  buildings  in  accordance  with 
the  terms  of  such  exchange,  as  alleged?  Ans. 
Yes.  (3)  If  so,  what  balance  is  due  thereon 
by  defendant  to  plaintiffs?  Ans.  $150.  After 
the  rendition  of  the  verdict  his  honor  set 
aside  the  third  issue  entirely,  together  with 
the  findings  thereon,  and  rendered  a  judg- 
ment canceling  the  deeds  which  had  been 
made,  and  granting  an  entire  rescission  of  the 
contract  of  exchange  and  sale.  From  the 
judgment  rendered,  the  defendant  appealed. 

Nicholson  &  Daniels,  for  appellant  Small, 
McLean  &  McMuUan,  for  appellees. 

BROWN,  J.  The  plaintiffs  owned  a  lot 
In  Washington,  the  two  Lees  owning  the  re- 
version. The  parties  agreed  to  sell  to  defend- 
ant for  $800,  taking  in  payment  a  tract  of 
land  in  the  country,  upon  which  the  defend- 
ant agreed  to  erect  two  dwellings  suitable  for 
plaintiffs  to  live  in,  and  also  the  necessary 
and  proper  outhouses,  which,  according  to 
the  pleadings  and  evidence,  were  not  to  ex- 
ceed $550  in  cost.  Under  proper  proceedings 
the  Interests  of  the  minor  as  well  as  of  the 
other  plaintiffs  were  duly  conveyed  to  the 
def^dant  The  jury  have  practically  found 
that  the  defendant  has  failed  to  erect  the 
buildings  in  accordance  with  the  terms  of  the 
exchange.  His  honor  set  aside  the  third  is- 
sue, and  gave  judgment  canceling  the  con- 
tract between  the  parties  and  restoring  them 
to  their  original  properties. 

It  is  contended,  first,  that  the  defendant 
took  an  estate  upon  condition  subsequent, 
and,  having  failed  to  perform  it  the  plain 
tiffii  have  a  right  of  re-entry,  and  stand  seis* 
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ed  of  their  original  estate  In  tbe  town  lot. 
This  position  is  hardly  tenable.  An  estate 
apon  condition  may  be  created  by  deed,  but 
only  where  the  terms  of  the  Instrument  ad- 
mit plainly  of  snch  construction.  2  Wash- 
bum  (5th  Ed.)  S.  It  is  a  qnaliflcatlon  an- 
nexed to  an  estate  whereby  it  la  to  arise 
or  is  to  be  defeated.  Bacon,  Ab.  *'Gondltl<n)ji'*: 
2  Oo.  Lit  2.  When  the  condition  is  relied  up- 
on to  work  a  forfeiture,  it  must  appear  plain- 
ly in  the  deed,  or  arise  by  clear  Implication. 
Ck>n8truing  the  decree  in  the  special  proceed- 
ing and  the  deed  from  plaintiffs  to  defend- 
ant together  as  one  instrument,  we  find  none 
of  the  requisites  of  an  estate  upon  condition. 
The  recitals  therein  that  the  terms  of  the 
contract  are  that  the  defendant  is  to  con- 
Tey  to  plaintiffs  the  tract  of  land,  and  to 
build  thereon  two  dwellings  and  suitable 
outhouses,  as  a  consideration  for  the  con- 
Teyance  of  the  town  lot,  will  not  serve  to 
create  an  estate  upon  condition  in  the  defend- 
ant, in  the  absence  of  an  express  reservation 
in  the  deed  of  a  right  of  re-entry  in  favor 
of  the  plaintiffs.  Such  recitals  are  only  an 
expression  of  the  consideration  for  the  deed, 
and  could  only  create  an  estate  upon  condi- 
tion by  express  reservation  of  the  right  of  re- 
entry upon  failure  to  perform  the  agree- 
ment Shep.  Touchstone,  123;  Bawson  v. 
Uxbridge,  7  Allen  (Mass.)  125^  83  Am.  Dec 
070;  2  Washburn,  p.  6. 

It  is  contended,  secondly,  that  the  plaintiffs 
are  entitled  upon  the  findings  of  the  first  and 
second  issues  to  a  rescission  or  cancellation 
of  the  entire  transaction,  and  that  the  Judg- 
.  ment  of  his  honor  can  be  supported  upon 
that  ground.  The  rulings  on  this  subject  are 
very  numerous  and  not  at  all  harmonious, 
as  few  cases  turn  on  greater  niceties  than 
those  which  involve  the  question  as  to  wheth- 
er a  contract  ought  to  be  delivered  up  to 
be  canceled,  or  whether  the  parties  should 
be  left  to  their  legal  remedies.  In  England 
the  Jurisdiction  exists  in  all  cases  of  fraud 
generally,  without  much  regard  to  the  ade- 
quacy or  inadequacy  of  any  legal  remedy, 
and  the  courts  are  largely  governed  by  the 
particular  circumstances  of  each  case.  6 
Pom.  Eq.  S  685,  note.  In  the  absence  of  fraud 
in  procuring  the  execution  of  a  contract  the 
parties  are  generally  left  to  pursue  their 
remedy  for  damages  for  its  breach,  where  in 
the  nature  of  the  transaction  they  afford 
adequate  compensation.  6. Pom.  Bq.  Jur.  f 
685;  2  Beach,  Mod.  Bq.  636.  The  underlying 
principle  is  the  practicability  or  impractica- 
bility of  a  sufBcient  and  adequate  legal  reme- 
dy. Tested  by  this  general  rule,  the  findings 
on  the  first  and  second  issues  do  not,  stand- 
ing alone,  warrant  the  decree  rendered.  The 
plaintiffs  in  their  complaint  allege  fraud  up- 
on the  part  of  defendant  in  procuring  the 
execution  of  the  contract  of  exchange,  but 
no  issue  was  submitted  embodying  such  al- 
legation. If  the  Jury  should  find,  in  addition 
to  their  findings  on  the  first  and  second  is- 
sues,  that   the  defendant  fraudulently   In- 


duced pli^ntlffs  to  agree  to  the  exchange  bj 
falsely  representing  and  pretending  that  he 
would  build  two  suitable  dwellings  and  nec- 
essary outhouses  on  the  tract  of  land,  such 
finding  would  be  an  ample  basis  fcK*  the  de- 
cree canceling  the  entire  transaction.  The 
principle  is  clearly  stated  by  Mr.  Justice 
Ck>nnor  in  Hill  v.  Gettys,  135  N.  a  375,  47 
8.  B.  449:  '^A  false  and  fraudulent  represen- 
tation or  promise  we  understand  to  be  one 
made  with  the  intention  in  the  mind  of  the 
promisor  not  to  perfbrm  the  promise."  Under 
such  circumstances  equity  will  relieve  the 
promisee.  If  a  Jury  should  find  that  this  de- 
fendant took  advantage  of  the  plaintiffs  by 
making  promises  which  he  did  not  intend  fol- 
ly and  faithfully  to  perform,  it  is  such  fraud 
in  law  as  entitles  plaintiffs  to  cancel  the 
contract  and  deeds,  to  recover  their  original 
property,  and  the  rents  and  profits  of  the 
same,  together  with  the  interest  thereon.  The 
subsequent  acts  and  conduct  of  a  party  may 
be  submitted  to  the  Jury  as  some  evidence 
of  his  original  Intent  and  purpose  when  they 
tend  to  indicate  it.  In  the  absence  of  such 
finding  of  fraud  and  letting  the  first  and  sec- 
ond issues  and  the  responses  thereto  stand  as 
they  are,  the  plaintiffs  are  entitled  to  recov- 
er as  damages  the  balance  of  the  purchase 
money,  to  wit,  |550,  and  the  interest  thereon, 
in  case  the  defendant  has  failed  to  erect  the 
two  dwelling  houses  and  necessary  outhouses 
as  required  by  the  terms  of  the  exchange 
and  as  embodied  in  the  special  proceeding, 
and  to  have  the  sum  awarded  charged  upon 
the  town  lot. 

There  is  no  evidence  that  the  plaintiffi 
have  ever  accepted  the  structures  placed  on 
the  land  as  a  compliance  with  the  terms  of 
the  exchange.  The  defendant  has  had  more 
than  a  reasonable  time  within  which  to  erect 
the  two  dwelling  houses  and  necessary  out- 
houses .called  for  by  the  contract,  and,  if  he 
has  failed  or  refused  to  do  so,  the  plaintiffs 
are  entitled  to  recover  the  $550  due  on  the 
purchase  price  of  their  town  lot,  together 
with  interest  thereon  from  the  date  of  their 
deed.  If  the  character  of  the  structures  are 
such  as  is  testified  to  by  some  of  the  wit- 
nesses for  the  plaintiff,  and  are  not  fit  for 
dwellings,  even  when  completed,  they  could 
not  be  regarded  as  even  a  partial  compliance 
with  the  terms  of  the  agreement 

In  excluding  evidence  as  to  personal  ad- 
vances made  by  defendant  to  his  sister 
Wealthy,  his  honor  did  not  err.  Such  evi- 
dence is  irrelevant  to  any  issue  that  arises  on 
the  pleadings.  The  decree  in  the  special  pro- 
ceeding by  which  defendant  acquired  the 
title  of  the  minor  Edward  Lee  requires  the 
construction  of  both  dwellings  and  the  nec- 
essary outhouses.  To  permit  the  defendant 
to  use  any  personal  account  he  may  have 
against  his  sister  as  a  set-off  or  discharge 
of  his  obligation  is  not  permissible 

While  his  honor  had  an  irrevlewable  dis- 
cretion to  set  aside  the  finding  of  the  third 
issue  as  inadequate,  we  think  he  erred  in 
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dlsregardlns  the  Issue  entirely.  The  diarao- 
ter  of  the  oontroyersy  is  such  that  it  is  un- 
necessary to  disturb  the  first  and  second 
issues.  The  cause  is  remanded,  to  the  end 
that  the  third  issue  be  submitted  to  the 
Jury,  and  also,  if  desired,  that  the  issue  of 
fraud  be  submitted.  Let  the  costs  of  this 
court  be  paid  one-half  by  plaintiLfCs  and  one- 
haif  by  defendant,  each  party  paying  his 
own  cost  of  printing.    Partial  new  trial. 


a46  N.  C.  664) 

TBOTTBR  T.  TOWN  OF  FRANKLIN. 

(Supreme  Ooart  of  North  Carolina.     Feb.  26, 
1908.) 

MUKICIPAL   GOBPOBATIONS— JUDIOIAI*   SUPEB- 

TiBioN— Opening  Street— Injunction. 
An  alderman,  who  cast  the  only  negative 
vote  at  a  meeting  of  the  board  on  the  passage  of 
a  resolution  extending  a  certain  street  and 
closing  a  by-etreet,  and  who  had  no  property 
on  the  extended  street  or  the  discontinued  by- 
street, was  not  entitied.  though  a  taxpayer,  to 
enjoin  the  execution  of  the  resolution  on  the 
Rt>und  of  the  expense  to  be  incurred  and  that 
It  was  not  necessary,  since  the  determination  of 
sQch  question  was  for  the  town  authorities,  and 
not  for  the  courts. 

Appeal  from  Superior  Gourt,  Macon  Coun- 
ty;  W.  R.  Allen,  Judge 

Action  by  J.  a  Trotter  against  the  Town  of 
Franklin.  From  an  order  dissolying  a  tem- 
porary injunction,  plainft  appeals.    Affirmed. 

Robertson  ft  Benbow  and  Busbee  ft  Busbee, 
for  appellant  Jones  ft  Johnston  and  A.  W. 
Horn,  for  appellee. 

CLARK,  0.  J.  The  gOTeming  body  of  the 
town  of  E^anklin  consists  of  a  mayor  and  five 
aldermen.  The  plaintiff  was  one  of  the  alder- 
men. At  a  meeting  of  that  body  held  April 
80,  1906,  it  was  ordered  that  Main  street  be 
extended  and  the  extension  graded,  and  ttiat 
a  short  by-street  which  led  from  the  end  of 
Main  street  (before  it  was  extended  Into  Pal- 
mer street)  be  discontinued.  It  appears  from 
the  plat  sent  up  that  the  extension  qf  Main 
street  leads  into  Palmer  street,  thus  mailing, 
apparently,  the  former  by-street  no  longer 
useful.  To  the  passage  of  this  order  the  only 
negative  vote  was  cast  by  the  plaintiff.  The 
other  aldermen  present  and  the  mayor  voted 
In  the  affirmative.  Another  resolution  as  to 
certain  grading  received  one  additional  nega- 
tive vote.  The  plaintiff  thereupon,  in  his 
capacity  as  taxpayer,  brought  a  proceeding 
for  an  injunction  against  the  town  of  Frank- 
liUt  naming  Its  mayor  and  aldermen,  includ- 
ing (doubtless,  by  inadvertence)  himself,  as 
codefendants,  to  prevent  the  execution  of 
aforesaid  resolution  of  the  town  \)oard.  The 
temporary  restraining  order  was  dissolved 
upon  the  complaint  and  answer  and  after 
hearing  affidavits  filed  on  both  sides,  and  the 
plaintiff  appealed. 

From  the  pleadings  and  affidavits  it  does 
not  appear  that  the  plaintiff  lias  any  prop- 
erty upon  either  the  discontinued  by-street 
or  upon  the  extension  of  Blain  street,  but  the 


contraiy;  and  the  whole  controversy  turns 
upon  the  advisability  of  the  resolution,  which 
the  plaintiff  denies,  considering  the  expense, 
and  that  the  town  had  heretofore  gotten 
along  without  the  improvement  The  oppo 
site  view,  however,  obtained  with  the  major- 
ity on  the  bbard,  as  we  have  seen,  and  this 
is,  in  effect  an  effort  by  the  plaintiff  to  re- 
verse its  action  by  order  of  the  court  In 
this  court  he  withdrew  his  opposition  to  open- 
ing and  extending  Main  street  restricting 
his  opposition  to  the  closing  up  of  the  by- 
street But  such  matters  as  this  are  for  reg- 
ulation by  the  town  authorities.  It  may  or 
may  not  be  that  the  plaintiff  Is  right  as  to 
the  best  policy  for  the  town,  but  that  may  be 
safely  left  to  its  people.  The  plaintiff  nei- 
ther avers  nor  shows  that  his  rights  will  be 
infringed  otherwise  than  in  the  general  way 
that  all  taxpayers  will  be  affected  by  the  cost 
of  a  public  measure  that  he  believes  unneces- 
sary and  injudicious.  His  remedy  is  by  an 
appeal  to  the  citizens  to  elect  a  new  board 
that  will  be  in  accord  with  his  own  views, 
and  not  by  an  appeal  to  the  courts  who  are 
not  charged  with  the  supervision  of  such  mat- 
ters. Stratford  v.  Greensboro,  124  N.  C.  ISii. 
82  S.  B.  394.  As  it  is  more  than  probable 
that  the  resolution  has  now,  after  the  lapse 
of  nearly  two  years,  been  long  since  put  into 
effect  by  extending  Main  street  and  discon- 
tinuing the  by-street  it  is  not  clear  that  the 
plaintiff  can  save  any  expense  to  the  town  if 
he  could  now  secure  the  rescinding  of  the 
resolution  and  a  reversion  of  tlie  streets  in 
question  to  their  former  status. 
Affirmed. 


atf  N.  C.  65S) 

MORINO  et  al.  v.  PRIVOTT  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 
1908.) 

L  Subbooatioh—Natukb  or  Right. 

Subrogation  is  of  equitable  origin,  not  de- 
pendent on  contract,  and  is  always  invoked  to 
prevent  injustice.  It  will  never  be  permitted  to 
work  to  the  prejudice  to  the  rights  of  others  or 
produce  injustice. 

SEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
.44,  Subrogation,  f  1.] 

2.  MoBTGAGES  —  Sale  Undeb  Poweb—Pbo- 
CEBDS— Pbiob  Lien. 

The  rule  that  the  trustee  in  a  junior  deed 
of  trust,  in  selling  under  his  power,  makes  the 
sale  subject  to  the  prior  deed,  and  that  he 
should  apply  the  proceeds  of  the  sale  to  pay- 
ment of  his  debt  did  not  apply  where  a  provi- 
sion in  such  second  deed  of  trust  required  the 
trustee  to  discharge  the  notes  secured  by  the 
prior  deed  from  the  proceeds  of  the  sale. 

8.    SUBBOGATION— PTTBCHASB    OP    INOUHBBBED 

Pbopebtt. 

Plaintiffs  purchased  a  portion  of  certain 
lands  subject  to  two  deeds  of  trust  secnnng  the 
pavment  of  money,  paying  the  full  and  fair 
price  therefor  to  the  holder  of  the  prior  deed  of 
trust  on  account  of  his  note,  who  executed  to 
plaintiffs  a  release  of  all  of  his  claim  agaiflst 
the  land  deeded.  Thereafter  the  trustee  in  the 
second  deed  of  trust  pursuant  to  the  power  of 
sale  therein,  sold  the  portion  of  the  land  which 
had  not  been  sold  to  plaintiffs,  the  proceeds  of 
which  he  applied  to  the  payment  of  the  bal- 
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anoe  doe  on  the  indebtedness  secured  by  the 
prior  deed  of  trust  He  thereupon  advertised 
and  sold  plaintiffs'  tract  under  his  power  of  sale. 
Plaintiffs,  believing  the  representations  to  them 
by  said  trustee  and  others  that  the  land  so  con- 
veyed and  released  to  them  had  to  be  sold  to  sat- 
isfy the  Junior  indebtedness  represented  to  be  a 
lien  on  their  land,  appeared  and  •bid.  and  paid 
the  amount  of  such  indebtedness.  It  was  ad- 
mitted that  all  the  parties  acted  honestly  and 
in  good  faith,  and  that  plaintiffs  were  iy- 
norant  colored  men.  Held,  that  plaintiffs,  on 
payment  of  the  purchase  price  to  the  holder  of 
the  first  li«n«  were  entitled  to  be  subrogated  to 
his  rights,  and  were  entitled  to  recover  the 
money  paid. 

4.  Bonrrr— Mazihb. 

£quity  disregards  mere  forms,  and  looks  at 
the  substance  of  things. 

[Bid.  Note.— Ii'or  cases  in  point,  see  Cent.  Dig. 
vol  Id,  Equity,  f  178.] 

Appeal  from  the  Superior  Goart,  Chowan 
County;  O.  H.  Allen,  Judge. 

Action  by  Joseph  Moring  and  others  against 
EL  O.  Privott  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.     Afiirmed. 

This  case  was  submitted  to  the  court  upon 
the  following  case  agreed: 

''First  That  on  the  13th  day  of  March, 
1891,  J.  H.  Piland  execnted  to  J.  H.  Blount, 
trustee,  a  certain  deed  of  tmst,  duly  on  its 
day  of  date  recorded  in  said  county,  on  cer- 
tain lands  of  said  Piland,  therein  described, 
to  secure  the  paymeht  to  M.  H.  White  of  a 
certain  note  given  by  said  Piland  for  the 
purchase  money  of  said  land. 

''Second.  That  on  the  22d  day  of  Decem- 
ber, 1904,  said  Piland  and  wife  executed  to 
W.  8.  Privott,  trustee,  a  second  deed  in  trust 
to  secure  %  certain  note  to  H.  C  Privott  upon 
a  portion  of  the  lands  aforesaid.  Said  deed 
in  trust  duly  recorded  on  its  day  of  execu- 
tion. 

"Third.  That  on  the  9th  day  of  January, 
1906,  in  consideration  of  the  $1,000  paid  to 
M.  H.  White,  said  Piland,  his  wife  being 
dead,  execnted  to  the  plaintiffs  a  deed  for  a 
portion  of  said  land  conveyed  to  Blonnt  and 
Privott  as  aforesaid;  and  the  said  money, 
$1,500,  same  being  the  purchase  price,  and  a 
fair  and  foil  purchase  price  of  the  land  con- 
veyed in  said  deed,  was  paid  to  M.  H.  White 
and  same  credited  on  the  J.  H.  Piland  note, 
same  being  leas  than  the  som  due  upon  the 
said  note;  and  in  consideration  of  said  amount 
said  White  executed  the  following  paper  writ- 
ing, viz.:  'This  is  to  certify  that  I  hereby  re- 
lease all  of  the  claims  I  hold  against  the  lands 
deeded  by  J.  H.  Piland  to  J.  R.  Moring,  of 
date  December  20th,  1895,  and  also  lands  con- 
tained Ln  deed  from  J.  H.  Piland  to  Jules 
and  Joseph  Moring,  dated  this  day.  This 
January  9th,  1906.  M.  H.  White.'  The  exe- 
cution of  said  deed,  etc.,  of  said  paper  writ- 
ing, and  the  payment  of  the  money,  were  all 
parts  of  the  same  transaction.  That  at  the 
time  of  the  said  transaction  said  defendants 
in  nowise  assented  or  became  parties  to  the 
same,  nor  had  they  knowledge  of  the  same  at 
the  time.  That  Jules  and  Joseph  Moring 
are  the  plaintiff^  and  said  deed  of  Piland 


to  them  and  said  release  of  White  to  tbem 
were  duly  and  respectively  recorded. 

"Fourth.  That  at  the  time  of  the  said 
transaction  it  was  mutually  nnderstood  and 
agreed,  without  any  knowledge  or  assent  of 
defendants,  that  the  plaintiffs  were  to  take 
and  hold  in  consideration  of  the  said  ^li^SOO 
paid  all  the  right,  title,  and  interest  of  said 
White  and  of  said  Piland  in  and  to  the  land 
then  conveyed  and  released  to  them.  The 
said  plaintiffs  immediately  entered  into  pos- 
session of  said  land. 

"Fifth.  That  on  April  the  23, 1900,  Privott, 
trustee,  after  due  advertisement,  sold  at  pab- 
lic  auction,  first,  the  J.  H.  Piland  land«  In 
deed  of  trust  to  him  conveyed,  other  than 
land  conveyed  and  released  aforesaid  onto 
plaintiffs,  for  the  sum  of  twenty-one  hundred 
dollars  ($2,10(^,  with  which  said  trustee  dis- 
charged and  paid  upon  the  note  of  Piland  to 
M.  H.  White  what  remained  due  thereon,  to 
wit,  $2,100,  after  the  credit  of  the  $1,500  paid 
by  plaintiffs,  as  aforesaid.    Said  trustee  then 
proceeded  to  sell  the  land  conveyed  and  re- 
leased by  Piland  and   White  to  plaintiff^ 
whereupon   the  plaintiffs,   colored   men,    in 
Ignorance  of  their  rights  in  law  and  fact  as 
now  contended  for,  and  honestly  believing  in 
and  relying  upon  representations  to  them  by 
H.  C.  Privott  and  others,  honestly  made,  that 
said  lands  so  convened  and  released  to  them 
had  to  be  sold  to  satisfy  the  H.  a  Privott 
note  secured  by  Privott  deed  of  trust,  repre- 
sented to  be  a  valid  lien  upon  said  land,  ap- 
peared and  bid  and  paid  to  H.  C.  Privott  for 
said  trustee  the  sum  of  six  hundred  and  fifty 
($650)  for  the  lands  aforesaid,  previously  con- 
veyed and  released  to  them  by  White  and 
Piland. 

"Sixth.  It  is  agreed  that  such  representa- 
tions of  H.  C.  Privott  and  others  were  honest- 
ly made  in  the  honest  belief  that  said  Privott, 
trustee,  had  the  right,  legal  and  equitable,  to 
sell  land,  to  convey  and  release  to  plaintlfffl^ 
to  pay  said  H.  C.  Privott  note. 

"Seventh.  It  is  agreed  that  there  was  due 
on  the  H.  C.  Privott  note  the  sum  of  $65(^ 
and  that  said  land  conveyed  and  released  to 
plaintiffs,  as  aforesaid,  was  responsible  in 
that  amount.  If  upon  the  facts  as  herein 
agreed  it  was  responsible  at  all. 

"EUghth.  It  is  further  agreed  that,  if  upon 
the  foregoing  statement  of  facts  the  court 
should  be  of  the  opinion  that  W.  S.  Privott, 
trustee,  under  his  deed  of  trust  and  to  dis- 
charge the  H.  G.  Privott  note,  had  the  legal 
and  equitable  right  to  sell,  as  aforesaid,  the 
lands  conveyed  and  released  by  White  and 
Piland  untO'the  plaintiffs,  and  that  the  plain- 
tiffs upon  their  $650  bid  became  liable  unto 
said  trustee  for  payment  of  said  sum  for 
benefit  of  H.  C  Privott  note,  then  the  plain- 
tiffs should  recover  nothing;  otherwise  the 
plaintiffs  are  entitled  to  recover  the  sum  of 
six  hundred  and  fifty  dollars  ($650),  with  in- 
terest from  April  23,  1906,  and  that  judgment 
should  be  entered  for  that  amount" 

His  honor,  being  of  the  opinion  that  plain- 
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tlfflB  were  entitled  to  recover,  rendered  judg- 
ment accordingly.    Defendant  appealed. 

W.  a  PriTott,  for  appeUanta^  J.  H.  Mc- 
MaUen,  Jr^  for  appelleefli 

CONNOR,  J.  (after  stating  the  case  as 
above).  ESimlnating  Immaterial  matter,  the 
record  presents  the  following  case:  White 
sold  to  Plland  a  tract  of  land  for  some  $3,- 
600.  For  the  purpose  of  securing  the  pay- 
ment of  the  purchase  money,  Plland  executed 
to  Blount  a  deed  in  trust  for  the  land.  There- 
after Plland  executed  to  defendant  W.  S. 
PriTott  a  deed  In  tiust  on  the  same  land,  al- 
so a  tract  belonging  to  his  wife,  to  secure  a 
nota  of  $650  due  defendant  H.  a  Prlvott 
Both  deeds  were  duly  recorded.  Subsequent 
to  their  execution  Plland  sold  to  plaintiffs 
a  portion  of  the  land  for  $1,500,  wliich  was 
a  full  and  fair  price  therefor.  Pursuant  to 
an  arrangement  between  White,  Plland,  and 
the  plaintiffs,  the  purchase  money  was  paid 
to  White  on  account  of  his  note,  and  he  exe- 
cuted to  plaintiffs  the  release  set  out  in  the 
record.  Thereafter  the  defendant  W.  S.  Prl- 
vott, pursuant  to  the  power  of  sale  in  the  deed 
in  trust  executed  to  him,  sold  the  portion  of 
the  land  which  had  not  been  sold  to  plain- 
tittB  for  the  sum  of  $2,100,  which  he  applied 
to  the  payment  of  the  balance  due  on  White's 
note.  He  thereupon  advertised  and  sold  the 
portion  of  said  tract  conveyed  by  Plland  to 
plaintiffs  for  the  sum  of  $650.  Plaintiffs,  sup- 
posing that  he  had  the  right  to  sell,  purchas- 
ed and  paid  the  amount  The  question  is: 
To  whom  does  the  $650  belong?  If,  upon 
these  facts  the  court  be  of  the  opinion  that 
the  defendant  was  emi)owered  to  sell  the 
land,  plahitiffs  cannot  recover;  otherwise^ 
they  are  to  have  judgment 

Defendant  was  not  a  party  to  the  arrange- 
ment between  White,  Plland,  and  plaintiffs, 
and  did  not  assent  thereta  It  is  conceded 
that  the  rights  of  defendant  could  not  be 
prejudiced  by  the  arrangement  between  Pi- 
land.  White,  and  plaintiffs.  The  real  question 
is  whether  he  could  take  any  benefit  there- 
from. It  is  manifest  that,  its  matters  stood 
before  Piland  sold  to  plaintiffs,  the  defend- 
ant's deed  In  trust  was  of  no  value.  The  pro- 
ceeds of  the  land  sold  to  plaintiffs  for  $1,500 
and  the  remainder  sold  for  $2,100  was  absorb- 
ed In  paying  White's  note.  It  is  equally 
manifest  that  defendant's  power  of  sale  has 
not  been  affected  by  the  arrangement  unless 
the  admission  that  ttie  amount  paid  by  plain- 
tXflB  for  the  portion  of  the  land  purchased  by 
them  was  a  full  and  fair  price  therefor  has 
the  effect  of  preventing  him  from  selling  it 
under  the  power  contained  In  his  deed. 
White  was  entitled  to  have  the  proceeds  of 
the  sale  to  plaintiffs  applied  to  his  note.  It 
is  dear,  upon  the  admissions  in  the  case 
agreed,  that  defendant  has  suffered  no  preju- 
dice by  the  sale  of  the  land  to  plaintiffs. 
They  are  in  the  same  position  as  if  Blount 
trustee,  had  sold  the  land  under  the  power 
in  his  deed,   and  applied  the  proceeds  to 


White's  note.  If  defendant  be  permitted  to 
sell  the  plaintiffs'  land  and  apply  the  pro- 
ceeds to  H.  a  Privott's  note>  a  tract  of  land 
conceded  to  be  worth  $3,600  is  made  to  pay 
$4,250  of  Piland's  debt  and  plaintiffs  are  re- 
quired to  pay  $2,150  for  land  conceded  to  be 
worth  but  $1,500.  If,  instead  of  selling  un- 
der the  power  in  his  deed  in  trust  defend- 
ant had  brought  suit  for  foreclosure,  having 
all  of  the  parties  before  the  court  and  the 
facts  as  set  out  in  the  record  had,  by  appro- 
priate pleadings,  been  brought  to  the  atten- 
tion of  the  court  what  decree  would  have 
been  rendered?  Plaintiffs  insist  that  upon 
payment  to  White  of  the  $1,500  they  became 
subrogated  to  the  rights  of  White,  and  that 
pro  tanto  they  were,  by  substitution,  the  own- 
ers of  the  White  note  and  entitled  to  the 
same  security  which  he  held  therefor;  that, 
as  defeiidant  admits  they  paid  full  value  for 
the  portion  of  the  land  conveyed  to  them,  equi- 
ty will  not  j^rmlt  defendant  to  sell  the  land. 
It  Is  not  very  material  to  the  determination 
of  this  appeal  whether  their  equity  be  to  en- 
join a  sale,  or,  sale  having  been  made,  to  de- 
mand the  application  of  the  proceeds  to  the 
discharge  of  the  amount  paid  by  them  in  re- 
duction of  White's  note.  The  equity  upon 
which  their  claim  is  founded  is  defined  to  be 
''the  substitution  of  another  person  in  the 
place  of  a  creditor,  so  that  the  person  in 
whose  favor  it  is  exercised  succeeds  to  the 
rights  of  tbe  creditor  in  relation  to  the  debt 
•  •  •,"  or  "that  change  by  which  another 
pers<m  is  put  into  the  place  of  a  creditor  so 
that  the  rights  and  securities  of  the  creditor 
pass  to  the  person,  who,  by  being  subrogated 
to  him,  enters  into  his  right  It  is  a  legal 
fiction,  by  force  of  which  an  obligation  ex- 
tinguished by  a  payment  by  a  third  person  is 
treated  as  still  subsisting  for  the  benefit  of 
this  third  person  who  is  thus  substituted  to 
the  rights,  remedies,  and  securities  of  anoth- 
er. The  party  who  is  subrogated  is  regarded 
as  entitled  to  the  same  rights,  and,  indeed, 
as  constituting  one  and  the  same  person  with 
the  creditor  whom  he  succeeds."  Sheldon, 
Sub.  2;  27  Am.  &  Eng.  BMc.  206;  Davison  v. 
Gregory,  132  N.  C.  389,  43  S.  E.  916.  Subro- 
gation is  of  equitable  origin,  not  dependent 
upon  contract  and  is  always  invoked  to  pre- 
vent injustice.  It  will  never  be  permitted  to 
work  to  the  prejudice  of  the  rights  of  others 
or  produce  injustice.  Its  limitations  are  well 
marked  and  Illustrated  in  numerous  cases 
found  in  the  reports.  Carter  v.  Jones,  40  N. 
O.  196,  49  Am.  Dec  425;  Springs  v.  Harven, 
66  N.  O.  9a 

Are  the  plaintiflTd,  upon  the  facts  set  out  in 
the  record,  entitled  to  invoke  this  equity? 
It  is  manifest  that  all  parties  have  acted  In 
good  faith,  plaintiffs  paying  full  value  for 
the  land  and  applying  the  purchase  money  to 
the  first  lien.  If  they  had  taken  an  assign- 
ment of  White's  debt  pro  tanto,  they  would 
have  stood  in  his  shoes  in  respect  to  the  se- 
curity which  he  held.  The  rights  of  the 
defendant  would  not  have  been  disturbed. 
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Nothing  was  taken  ftrom  him,  nor  was  his 
security  reduced  in  yalne.  It  would  be  a 
manifest  hardship  to  compel  the  plaintlflTS  to 
pay  a  second  time  for  the  land.  Smith,  O.  J^ 
thus  disposes  of  a  somewhat  analogous  case : 
^The  plaintiff  occupies  the  place  of  the  trus- 
tee, so  far  as  the  mortgagor  is  concerned, 
and  he  has  paid  the  money  into  the  trust  fund 
in  the  hands  of  the  mortgagees,  which,  If  the 
purchase  were  upheld,  would  go  In  diminu- 
tion of  the  indebtedness,  and,  if  not,  must  be 
restored  to  the  plaintiff,  and  this  would  be 
a  self -adjustment  pro  tanto  should  the  plain- 
tiff again  become  the  purchaser."  Gibson  t. 
Barbour,  100  N.  a  192,  6  S.  El  766 ;  Johnston 
▼.  Lemond,  109  N.  C.  643,  14  S.  R  86.  It 
appears  that  it  was  mutually  understood  and 
agreed  that  the  plaintiffs  were  to  take  and 
hold  all  the  right  and  Interest  of  White  and 
of  Piland  in  the  land ;  that  the  plaintiffs  are 
colored  men.  Ignorant  of  their  rights  in  law 
and  fact  Their  case  comes  clearly  within  the 
principle  announced  hi  Robinson  t.  Leavltt, 
7  N.  H.  99:  '*There  are  cases  in  which  a  par- 
ty who  has  paid  money  fine  upon  a  mortgage 
is  entitled,  for  the  purpose  of  effecting  the 
substantial  Justice  of  the  case,  to  be  substi- 
tuted tn  the  place  of  the  incumbrance,  and 
treated  as  assignee  of  the  mortgage,  and  Is 
enabled  to  hold  the  land  as  If  assignee,  not- 
withstanding the  mortgage  itself  has  been  can- 
celed and  the  debt  discharged.  The  true  prin- 
ciple is  that,  when  money  due  upon  a  mort- 
gage is  paid,  it  shall  operate  as  a  discharge  of 
the  mortgage,  or,  in  the  nature  of  an  assign- 
ment of  it,  as  may  best  serve  the  purpose  of 
Jnstlce  and  the  just  Intent  of  the  partiea 
Many  cases  state  the  rule  in  equity  to  be  that 
the  Incumbrance  shall  be  kept  on  foot  or  con- 
sidered extinguished  or  merged,  according  to 
the  intent  or  interest  of  the  party  paying  the 
money;  *  *  *  and  it  makes  no  difference 
•  •  •  whether  the  party  on  payment  of  the 
money  took  an  assignment  of  the  mortgage  or 
a  release,  or  whether  a  discharge  was  made 
and  the  evidence  of  the  debt  canceled.  The 
debt  itself  may  be  still  held  to  subsist  In  him 
who  paid  the  money,  as  assignee,  so  far  as  it 
ought  to  subsist,  in  the  nature  of  a  lien  upon 
the  land,  and  the  mortgage  be  considered  in 
force  for  his  benefit,  so  far  as  he  ought.  In 
justice,  to  hold  the  land  under  it,  as  if  it 
had  been  actually  assigned  to  him."  That 
a  purchaser  of  mortgaged  lands  who  pays  off 
the  prior  incumbrance  comes  within  the  class 
of  those  entitled  to  subrogation  is  establish- 
ed by  abundant  authority.  We  find  in  our 
Investigation  the  exact  questlcm  presented 
and  decided  In  Walker  v.  King  and  Others, 
46  Vt  525.  Plaintiff  held  a  mortgage  execnt- 
ed  by  one  Cyrus  Safford  upon  land  subject 
to  prior  mortgages.  Safford  sold  the  land  to 
defendants  in  consideration  that  they  would 
discharge  the  prior  mortgages.  This  being 
done,  the  defendants  went  into  possession. 
Plaintiff  filed  his  bill  for  foreclosure  of  his 
mortgage.    Wheeler,  J.,  said:  ''When  defend- 


ants paid  off  the  first  two  mortgages    and 
$800  of  the  third,  they,  by  subrogation,  ac- 
quired all  the  rights  which  the  respective 
mortgagees  had  by  virtue  of  their  mortgiiLeeB 
to  the  extent  to  which  they  paid  off  the  mort- 
gages.   •    •    *   The  mortgages,  to  the  extent 
to  wlilch  they  were  paid  off  by  the  defend- 
ants, constituted  a  part  of  their  title  to  tbe 
premises,  and  the  orator  was  always  bonnd 
to  respect  those  mortgages  to  that  extent. 
These  defendants,  as  between  their  vendor 
and  themselves,  were  not  bound  to  pay  tba 
orator's  mortgage,  but  were  to  have  the  prem- 
ises for  what  they  were  to  pay  on  the  others; 
and,  should  they  be  compelled  now  to  eitlier 
redeem  the  orator's  mortgage,  <^  permit  him 
to  redeem  the  premises  upon  payment  of  what 
they  paid  at  the  time  of  their  purchase,  with- 
out interest,  it  would  be  compelling  them  to  iiay 
the  amount  of  his  mortgage  more  than  thej 
were  to  pay  for  the  premises."    The  principle 
upon  which  the  plaintiffs  base  their  right  to 
recover  cannot  be  stated  more  forcibly   or 
clearly.    Sheldon,  Sub.  S  28 ;  Gans  v.  Thieme. 
93  N.  Y.  225.    The  equity  for  subrogation  has 
been  applied  by  us  in  cases  where  judicial 
sales  have  been  vacated  for  fatal   defects. 
The  purchaser  who  has  paid  the  purchase 
money,  which  has  been  applied  to  the  dis- 
charge of  debts  or  liens  for  which  the  land 
was  liable,  has  been  subrogated  to  the  rights 
of  the  creditors  whose  debts  were  paid. 

The  learned  counsel  for  plaintiff  further 
insists  that,  independent  of  the  equity   for 
subrogation,  when  defendant  first  sold  under 
his  power,  the  proceeds  should  have  been  ap- 
plied to  the  debt  secured  by  his  deed;   that 
the  sale  was  subject  to  the  deed  to  Blount, 
or,  in  other  words,  he  sold  what  he  had — the 
equity  of  redemption.     We  concur   in   this 
view  as  a  genera]  rule.     Bobbitt  v.  Blacdc- 
well,  120  N.  G.  253,  26  S.  B.  817.    It  appears, 
however,  that  there  is  a  provision  in  the  de- 
fendant's deed  in  trust  requiring  him  to  dis- 
charge the  White  note  from  the  proceeds  of 
the  sale  of  Piland's  land  before  resorting  to 
the  tract  belonging  to  his  wife.    This  takes 
the  case  out  of  the  general  rule.    We  can  see 
no  reason  why,  having  applied  the  $2,100  to 
the  discharge  of  White's  note,  defendant  is 
not  entitled  to  sell   the  other  tract  In  liis 
deed.     Unless  there  be  some  reason  to  the 
contrary  not  appearing  upon  the  record,  both 
debts  may  be  paid  and  the  plaintifflta  protect- 
ed;   in  other  words,  equity  regarding  that 
as  done  which  ought  to  be  done,  the  rights 
of  all  parties  will  be  preserved  and  enforc* 
ed  In  strict  accordance  with  their  original  in- 
tention and  agreement,  thus  illustrating  the 
wisdom  and  practical  value  of  those  maxims 
and  principles  of  equity  which  have  been 
evolved  from  the  labors  of  the  great  diancel- 
lors  who  have  adorned  the  equity  jurispru- 
dence of  England  and  this  country. 

We  have  considered  the  case  upon  the 
facts  agreed  and  the  form  in  which  they  are 
submitted  to  u&    We  think  that,  independent 
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of  this  agreement,  the  admission  that  the 
plaintiflb,  ignorant  colored  men«  not  knowing 
their  rights  and  being  advised  b;  the  defend* 
ant  who  was  honestly  mistaken,  entitles  them 
to  relief.  Bqnity  disregards  mere  forms,  and 
looks  at  the  substance  of  thingft. 
The  Judgment  most  be  affirmed. 

a46  N.  a  Uo 

ODOM  et  al.  t.  GLARK  et  aL 

(Supreme  Court  of  North  Carolina.    Feb^  28, 
1908.) 

1.  Ohattel     Mobtoaobs  —  Natubb  —  Oondi- 
noKAL  Salx. 

A  diattel  mortgage  is  a  conditional  sale  of 
personal  property  as  security  for  the  payment  of 
a  debt  or  the  performance  of  some  other  obli- 
gation. 

rCd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oi.  9,  Chattel  Mortgages,  S  1. 

For  other  definitions,  see  Words  and  Pbrases, 
vol.  2,  pp.  1098-1107.] 

2.  SAMS—FoRH  of  YSBBAIi  MOBTGAGE. 

No  special  form  of  words  is  necessary  for 
a  verbal  mortgage. 

[EM.  Note.~For  cases  in  point,  see  Cent  Dig. 
voL  9,  Chattel  Mortgages,  f  83.] 

8.  SAMB— EviDENOB--BnBDBN  TO  Pbovb  Vsb- 
BAL  Mobtoagb— Degbee  ov  Pboof. 

In  proceedings  to  establish  and  enforce  a 
verbal  mortgage,  the  burden  is  on  plaintiff  to 
show  the  existence  of  the  mortgage  by  the 
greater  weight  of  evidence,  and  not  by  clear, 
strong,  and  convincing  proof. 
4.  Same— SuFFiciENOY  of  Bvidbnob  or  Yeb- 

BAX  MOBTGAGE. 

Evidence. in   proceedings  to  establish  and 
enforce  a   verbal  chattel   mortgage  considered, 
and   hM  to  show  the  existence  of  the  mort- 
gage. 
6.  Samb-^Necessitt  fob  Seai.. 

A  chattel  mortgage  is  not  required  to  be 
under  seal. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Chattel  Mortgages,  f  Hi.] 

6.  PaBTNEBSUIP  —  AUTHOBITT    OF    PABTNBB  — 

Execution  of  Chattel  Mobtoage. 

One  partner  may  execute  a  mortgage  on 
partnership  goods  to  secure  a  partnership  debt. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  88,  Partnership,  f  223.] 

7.  Fraxtos  — Statute  of  — Saub  or  Ooods  — 
CoifvoN  Law. 

The  English  statute  of  frauds  has  not  been 
in  force  in  this  state  since  1792,  except  to  the 
extent  that  its  different  provisions  have  been  re- 
enacted  since  that  time;  and  the  section  re- 
qniring  sales  of '  goods  to  the  value  of  £10 
sterling  or  upwards  to  be  in  writing,  never 
having  been  re-enacted,  the  common  law  con- 
trohk 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  SUtnte  of,  S  140.] 

&  Aobtcuttubb  —  Liens  —  Nbgbssitt    fob 

Writing. 

Revisal  1005,  8  2052,  providing  for  agri- 
caltuTAl  liens  in  writing  and  registration  of  the 
same,  maizes  a  writing  necessary  only  to  estab- 
lish the  daim  against  creditors  and  third  per- 
sons, and  to  entitle  the  holder  to  superiority 
over  other  liens,  and  a  verbal  lien  on  the  next 
sncceeding  crop  is  good  as  between  the  parties. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Agriculture,  f  41.] 

9.  Cbops— Natube  of  Pbopebtt. 

Parties  as  between  themselves  may  deal 
with  growing  crops  as  personalty. 

(Ed.  Note.~For  cases  in  point,  see  Cent.  Dig 
vol  15.  Crops,  H  2hL] 
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10.  Chattel  Mobitgaobs  — Vauditt— Dextts 
Seoubed, 

A  trust  deed  on  crops  to  secure  pre-existing 
debts  constitutes  the  nolders  purchasers  for 
value  within  the  registration  laws,  and  under 
Revisal  1005,  S  982,  they  are  entitled  to  hold 
the  property  if  the  deeds  are  good. 

11.  Assignments  fob  Benefit  of  Cbeditobs 

—  CONVETANCfES    CbEATINO    TBUST— VaLID- 
ITT. 

Where  insolvent  grantors  convey  all  their 
property  to  secure  a  large  number  of  their  debts, 
and  the  property  is  insufficient  to  pay  the  debts 
secured  and  their  other  debts,  the  deeds  are  sub- 
ject to  the  statutory  regulations  governing  as- 
signments for  creditors,  and  the  deed  is  void,  if 
these  are  not  complied  with. 

12.  Assignments  fob  Benefit  of  Cbeditobs— 
Statutes— Repeal  of  Repealing  Act. 

Laws  1893.  p.  488,  c.  453,  regulating  assign- 
ments for  the  benefit  of  creditors,  was  only  re- 
pealed by  Laws  1895,  p.  485,  c.  466,  as  to  a 
certain  class  of  assignments,  and  the  repealing 
act  having  been  itself  repealed  by  Laws  1897, 
p.  68,  c.  14.  the  original  act  has  l)een  in  force 
since  that  time. 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  J.  D.  Odom,  trustee,  and  the 
Rocky  Mount  Supply  Company,  against  W.  H. 
Clark  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

There  was  evidence  tending  to  show :  That 
in  January,  1903,  defendants  Clark  and  Ne- 
ville executed  to  plaintiffs  an  agricultural 
lien  under  Code,  i  1799  (Revisal  1905,  i 
2052),  for  advances  in  making  a  crop  that 
year  on  certain  lands,  specified  and  described 
in  the  Instrument,  and  to  an  amount  for 
such  supplies  not  to  exceed  $3,500,  with  cer- 
tain other  indebtedness  secured  by  said  In- 
strument.  That  said  supplies  were  regular- 
ly and  properly  furnished  by  plaintiffs,  as 
required  by  the  contract,  until  the  specified 
limit  was  reached.  And  on  or  about  May 
1st,  defendants  needing  and  desiring  further 
supplies  for  their  operations  during  the  cur- 
rent year,  the  parties  bargained  together  for 
further  advances,  to  be  secured  by  an  addi- 
tional agricultural  lien,  and  while  this  in- 
strument was  being  prepared  and  its  terms 
agreed  upon,  it  was  agreed  between  the  par- 
ties that  plaintiffs  should  continue  to  make 
advances  and  have  a  verbal  mortgage  on  all 
the  property  embraced  in  the  original  Hen, 
and  on  some  other  property  which  had  been 
advanced  by  plaintiffs  under  the  same.  Un- 
der this  ^verbal  agreement  plaintiffs  made 
further  advances  to  the  amount  of  $2,600, 
which  sum  is  due  and  unpaid.  That  this  ar- 
rangement continued,  the  defendants  Clark 
and  Neville  giving  assurances  that  the  addi- 
tional written  lien  would  be  formally  execut- 
ed, until  September  28,  1903,  when  plaintiffs 
ascertained  that  Clark  and  Neville  had  ex- 
ecuted to  Joseph  C.  Randolph  two  deeds  of 
trust— one  to  secure  a  debt  of  $161.67  to 
Randolph  Supply  Company,  and  for  advances 
to  be  made  by  the  Randolph  Supply  Com- 
pany for  current  year  (1903),  to  an  amount 
not  to  exceed  $800,  and  the  second  to  secure 
a  large  amount  of  pre-exi^ing  debts,  due 
from  Clark  and  Neville  to  parties  other  tban 
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plaintiffs.  That  these  deeds  were  duly  ac- 
knowledged and  registered  in  the  proper 
;x>mit7  on  September  29,  1903,  and  included 
till  the  prc^erty  named  in  the  written  and 
All^^ed  verbal  mortgage  to  plaintiffs,  and  al- 
JO  other  property  of  Clark  and  Neville— all 
that  they  owned,  so  far  as  aj»pears,  reserving 
from  same  the  personal  property  exemptions 
to  each  of  the  grantors.  There  was  allega- 
tion, with  evidence,  on  the  part  of  plaintiffs, 
tending  to  show  that  the  deeds  of  trust  to 
Joseph  Randolph  were  executed  with  actual 
Intent  on  the  part  of  the  grantors  to  hinder, 
delay,  and  defraud  plaintiffs  of  their  claim, 
and  it  was  in  that  connection  admitted  that 
neither  the  trustee  in  said  deeds  nor  the  ben- 
eficiaries thereunder  had  any  knowledge  or 
notice  of  such  fraudulent  intent  There  was 
3vidence  on  the  part  of  the  defendants  tend- 
ing to  show  that  no  vertml  mortgage  was 
<?ver  given  to  plaintiffs  for  further  advances, 
iind  also,  in  explanation  of  their  delay  in 
executing  the  additional  written  lien,  to  the 
effect  that  plaintiffs  had  made  overcharges 
in  their  accounts  and  insisted  in  exacting  an 
unreasonable  stipulation  in  reference  to  the 
second  lien  demanded.  There  was  further 
evidence  tending  to  show  that  the  instru- 
ments executed  to  Joseph  Randolph,  trustee, 
were  made  in  good  faith  on  the  part  of  the 
grantees;  that  the  debts,  due  therein  were 
bona  fide,  and  that  the  Randolph  Supply 
Ck)mpany  had  made  necessary  advances  to 
defendants  Clark  and  Neville  to  aid  them  in 
making  their  crop.  From  the  verdict  of  the 
Jury  and  admissions  of  the  parties  it  was  es- 
tablished that  the  debt  remaining  due  and 
unpaid  to  plaintiffs,  by  reason  of  advance- 
ments, under  the  original  written  agricultur- 
al lien,  was  $900;  that  a  verbal  mortgage 
was  given  plaintiffs  by  defendants  Clark  and 
Neville  on  all  the  property  included  in  the 
written  lien,  and  on  some  additional  proper- 
ty, and  that  the  amount  advanced  and  secur- 
ed by  said  mortgage,  and  still  due  thereon, 
was  $2,600;  that  the  value  of  the  property 
included  in  the  mortgage,  and  wrongfully 
withheld  by  plaintiffs,  was  $4,192.97.  It  was 
admitted  that  the  Randolph  Supply  Com- 
pany had  made  advances  to  the  amount  of 
$727.18,  and  it  was  found  by  the  Jury  that 
the  Randolph  deeds  were  executed  with  in- 
tent to  defraud  plaintiffs,  on  the  part  of  Ne- 
ville and  Clark,  and  it  was  admitted,  as 
stated,  that  neither  the  trustee  nor  the  ben- 
eficiaries had  any  notice  of  such  intent  It 
was  also  established  that  no  schedule  of  pre- 
ferred debts,  nor  inventory  of  property  or 
other  formalities,  required  by  Laws  1893,  p. 
433,  c  453  (Revisal  1905,  |  967  et  seq.),  in 
reference  to  assignments  for  the  benefit  of 
creditors,  had  been  complied  with  by  the 
trustee  of  the  Randolph  deeds.  On  the  facts 
admitted  and  established  by  the  verdict,  the 
court  gave  Judgment  in  favor  of  plaintiffs 
agahist  Clark  and  Neville  for  $3,500  and  in- 
terest, the  amount  shown  to  be  due,  and  ad- 
judged t3t<at  they  shall  recover  the  property 


withheld,  to  wit,  $4,192.97  less  $727.18,  the 
amount  admitted  to  have  been  advanced  bj 
Randolph  Supply  Company,  retaining  the 
cause  for  further  bivestigation  hi  case  the 
property  was  shown  to  have  deteriorated  in 
value  while  held  by  defendants  und^  a  re- 
plevy bond.  Defendants  excepted,  and  ap- 
pealed. 

Day,  Bell  ft  Dunn,  Murray  Alleta,  and  E. 
L.  Travis,  for  appellants.  W.  D.  Daniel  and 
Claude  Kitchhi,  for  appellees 

HOKE,  J.  (after  stating  the  facts  as  above). 
The  court  is  of  opinion  that  this  cause  has 
been  correctly  tried,  and  that  the  merits  of 
the  controversy  have  prevailed.    It  was  urg- 
ed against  the  validity  of  plaintiffs*  dahn, 
or  that  portion  of  it  which  must  rest  for  its 
«ecurity  upon  the  alleged  verbal  mortgage: 
(1)  That  no  such  mortgage  was  in  fact  giv- 
en as  an  executed  contract     (2)  That,  if 
there  was  such  contract,  it  was  established 
under  an  erroneous  charge  as  to  the  quan- 
tum of  proof,  which  defendants  contend  should 
be  *'clear,  strong,  and  convincing.**    But  nei- 
ther objecticm  can  be  sustained.    A  chattel 
mortgage  is  properly  defined  as  a  condftion- 
al  sale  of  personal  property  as  security  for 
the  payment  of  a  debt,  or  the  performance 
of  some  other  obligation.    And  in  the  third 
issue  his  honor  properly  charged  the  jury: 
"No  special  form  of  words  is  necessary  for  a 
verbal  mortgage.    The  question  of  fact  for 
you  to  decide  is,  was  there  an  agreement  be- 
tween Clark  and  Neville,  or  either  of  them, 
with  Odom,  that  the  property  and  crops  in- 
cluded in  the  deed  of  trust  to  Odom  of  Jan- 
uary 1,  1903,  should  be  security  for  advances, 
to  be  made  by  the  Rocky  Mount  Supply  Com- 
pany,  in  excess  of  the  amount  q[>eclfied  in 
said  deed?    Has  plaintiff  satisfied  you,  by 
the  greater  weight  of  evidence,  that  there 
was   such   agreement,'*    etc.    And,    further: 
"As  I  have  instructed  you,  the  burden  is  on 
the  plaintiffs  to  satisfy  you,  by  the  greater 
weight  of  evidence,  that  the  defendants  did 
give  the  Rocky  Mount  Supply  Company  the 
verbal  mortgage  as  alleged.*'    The  Jury  were 
thus  directed  to  inquire  and  determine  as  to 
the  existence  of  an  executed  verbal  mortgage, 
and  the  evidence  of  plaintiffs  tended  to  sup- 
port the  charge  as  given.    Thus  the  witness 
Odom,  after  saying  that  he  notified  defend- 
ants that  the  amount  specified  in  the  written 
lien  had  been  reached,  and  that  they  would 
have  to  execute  another  written  one:    **Aod 
they  agreed  to  do  this,  and  told  me  to  fix  tbe 
papers  to  that  effect,  and  send  to  them  and 
they  would  execute.    It  was  agreed  between 
us  that  until  the  papers  were  fixed  we  were 
to  have  a  verbal  mortgage  on  all  the  proper- 
ty, crops,"  etc.    And,  again,  on  a  later  occa- 
sion:   "Clark  again  at  that  time  promised 
me  that  the  papers  would  be  executed  and 
that  everything  woilld  be  all  right,  and  said 
I  needn't  feel  any  uneasiness,  as  I  had  a  rer- 
bal  mortgage  on  everything.    He  assured  me 
that  we  would  be  all  right,  as  we  had  a  ver- 
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bal  mortgage  on  ererything,  and  kept  on  or- 
dering (supplies),  and  we  kept  on  shipping." 
According  to  this  eyldenoe,  the  parties  were, 
as  to  the  Terbal  mortgage,  clearly  speaking 
Df  it  as  an  executed  agreement  and  the  Jury 
In  response  to  the  third  Issue  has  so  estab- 
lisbed  It.  Nor  Is  there  any  reason  that  oe- 
rars  to  us  why  such  a  contract  should  be  re* 
qnlred  to  be  established  by  clear,  strong,  and 
conyincing  proof  rather  than  by  the  greater 
weight  of  testimony,  the  rule  as  stated  in  the 
charge. 

The  authority  relied  upon  by  defendants 
(Shelbume  ▼.  Letsinger,  52  Ala.  06)  seems 
to  have  been  as  to  an  executory  agreement  to 
make  a  chattel  mortgage.    It  is  termed  an 
"equitable  mortgage''  by  the  Reporter,  and 
tbe  decision  has  been  Interpreted  as  a  ruling 
on  an  executory  agreement  In  a  text-book  of 
recognized  authority.    Jones,   Chattel   Mort- 
gages (4th  Ed.)   S   3.     But  in  either  event 
tbere  se^ns  to  be  no  good  reason  for  such  a 
requirement  as  to  the  quantum  of  proof  con- 
tended for  by  defendants  in  cases  of  this 
character,  and  we   do  not  think   it  comes 
wltbln  the  principle  established  by  the  weight 
of  authority.    When  a  claimant  is  seeking  to 
ingraft  a  trust  on  a  written  instrument,,  or 
to  annex  a  condition  to  one,  or  establish  a 
mistake  therein,  he  is  required  to  make  good 
his  allegation  by  clear,  strong,  and  conyinc- 
ing proof.    In  such  case  the  effect  of  his 
position  is  to  alter  or  change  a  written  In- 
strument,  which   should   be  upheld,   unless 
clearly  Impeached,  as  shown  in  Harding  y. 
Long,  103  N.  C.  1,  9  S.  B.  445,  14  Am.  St 
Rep.  775,  and  other  like  cases,  and  a  similar 
ruling  obtains  in  written  certificates  of  ofD- 
cers  as  to  their  official  action,  as  In  Leonard 
y.  Lumber  Company,  at  the  last  term.    But 
no  such  conditions  exist  in  the  case  we  are 
considering.    A  chattel  mortgage  is  not  re- 
quired to  be  under  seal.    It  is  not,  as  we 
shall   endeayor  to  show,  required  to  be  in 
writing.    There  is  no  effort  here  to  impeach 
or  change  any  written  paper,  or  to  challenge 
any  official  action.    It  is  Just  an  op«i  ques- 
tion, to  be  determined  by  testimony,  and,  to 
our  minds,  under  ordinary  circumstances,  it 
is  proper  that  it  should  be  determined,  as 
such  questions  in  ciyll  suits  usually  are,  by 
the  greater  weight  of  eyidence. 

Again,  It  is  Insisted  that,  if  the  yerbal  mort- 
gage should  be  properly  established,  the  same 
is  not  a  yalld  lien  (1)  because  it  was  exe- 
cuted by  only  one  of  the  partners,  and  (2) 
because  it  was  not  in  writing.  But  the  au- 
thorities are  against  defendants  on  both  of 
these  iXMitlons.  As  a  matter  of  fact,  while 
dark  chiefly  attended  to  the  business,  and 
there  Is  eyidence  of  seyeral  declarations  made 
by  liim  alone  admitting  the  existence  of  a 
verbal  mortgage,  the  testimony  of  Odom 
(Record,  p.  24)  seems  to  indicate  that  when 
this  mortgage  was  made  both  the  parties 
were  present  and  assented;  and,  if  It  were 
otherwise,  the  objection  would  not  ayall  de- 
fendants, for  it  is  accepted  doctrine  that  one 


partner  may  execute  a  chattel  mortgage  on 
partnership  goods  to  secure  a  partnership 
debt  Jones,  Chattel  Mortgages  (4th  Ed.)  §  46. 
And  this  principle  has  been  approyed  by 
express  adjudication  with  us.  Pipe  &  Foun- 
dry Co.  y.  Woltman,  114  N.  C.  178-185,  19  S. 
£3.  109.  And  the  second  objection,  that  the 
mortgage  is  not  in  writing,  is  equally  unten- 
able. There  are  decisions  which  hold  that  a 
chattel  mortgage  must  be  in  writing,  but 
these  cases  will,  we  apprehend,  be  found  to 
rest  on  the  inhibitiye  proyislons  of  section  17, 
29  St  Car.  II,  the  English  statute  of  frauds, 
by  which  sales  of  goods  to  the  yalue  of  £10 
sterling  or  upwards  are  required  to  be  in 
writing,  unless  a  part  of  the  goods  are  de- 
liyered  or  earnest  giyen  to  bind  the  bar- 
gain. But  while  this  statute  was  at  one 
time  declared  to  be  the  law  of  this  state  in 
toto  (Laws  N.  C.  1749,  published  in  23  State 
Records,  p.  324),  It  has  not  been  In  force  here 
since  1792,  except  to  the  extent  that  its  dif- 
ferent proyislons  haye  been  especially  re- 
enacted.  See  Martin's  Collection  of  British 
Statutes,  in  force  in  the  state  in  1792,  and 
1  Potter's  Reyisal,  p.  85.  This  section  refer- 
red to  (section  17  of  the  English  statute). 
neyer  haying  been  re-enacted,  the  principle? 
of  the  common  law  are  applicable  and  con- 
trolling (Foy  V.  Foy,  2  Haywood,  131  [296] : 
Pittman  y.  Pittman,  107  N.  C.  159-163,  12 
S.  E.  64,  10  L.  R.  A.  722),  and  are  to  the  ef- 
fect that  a  yalid  mortgage  of  personalty  can 
be  made  without  writing.  Jones,  Chattel 
Mortgages,  S  2.  Accordingly  it  has  been  held 
with  us  that  a  chattel  mortgage  in  parol  is 
good  between  the  parties  without  writing. 
McCoy  y.  Lasslter,  95  N.  C.  88.  Nor  is  it  re- 
quired th^t  this  lien  asserted  by  plaintiffs 
should  be  in  writing  by  the  statute  proyiding 
for  agricultural  liens.  Reyisal  1905,  $  2052. 
True,  the  statute  requires  that  a  lien  execut- 
ed, and  to  be  effectiye  under  its  proyislons, 
should  be  in  writing,  and  registered ;  but  this 
is  only  required  in  order  to  make  the  claim 
good  as  against  creditors  and  third  persons, 
and  to  entitle  the  holder  to  the  superiority 
giyen  by  the  statute  oyer  all  other  liens,  ex- 
cept those^of  the  landlord  and  laborer.  The 
statute,  howeyer,  being  only  af&rmatiye  in 
terms,  does  not,  and  was  not  intended,  to  pro- 
hibit agreements  otherwise  yalid  and  binding 
as  between  the  parties.  Nor  is  writing  re- 
quired to  make  the  lien  binding  on  growing 
crops.  While  we  haye  held  that  such  con- 
tracts as  to  crops  for  a  second  or  greater 
number  of  years  are  yoid  from  reason  of 
public  policy,  "because,"  as  said  by  the  pres- 
ent chief  Justice  in  Loftln  y.  Hines,  supra, 
'they  may  operate  to  oppress  labor  and  to  di- 
minish production  and  the  general  prosperity 
dependent  upon  it,'*  our  decisions  uphold 
them  as  to  the  next  succeeding  or  current 
year.  Hahn  y.  Heath,  127  N.  C.  27,  37  S.  E. 
63;  Loftin  V.  Hines,  107  N.  C.  360.  12  S.  E. 
197,  10  L.  R.  A.  490.  And  It  is  also  a  gen- 
erally recognized  doctrine  that  parties  as  be- 
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tween  themselyefl  may  by  contract  constitute 
and  deal  witb  growing  crops  as  personalty. 
Ewell  on  Fixtures  (2d  Ed.)  pp.  370^72.  The 
plaintiffs,  then,  having  established  in  their 
favor  a  valid  lien  as  against  defendants 
Clark  and  Neville,  are  entitled  to  the  prop- 
erty, unless  the  claimants  under  the  two 
deeds  of  trust  to  J.  OL  Randolph  liave  a  su- 
perior right 

It  will  be  noted  that  the  advancements  of 
supplies  made  to  these  grantors  by  the  Ran- 
dolph Supply  Company  have  all  been  paid,  or 
a  payment  is  directed  and  provided  for  in  the 
Judgment  as  rendered,  and  the  claimants  who 
now  object  to  the  Judgment  are  holders  of 
pre-existing  debts  provided  for  in  these  deeds. 
It  has  been  held  with  us  that  such  debts  are 
sufficient  to  constitute  the  holders  purchasers 
for  value,  within  the  meaning  of  our  registra- 
tion laws  (Brem  and  McDowell  v.  Lockhart, 
03  N.  O.  191,  cited  with  approval  in  Moore  v. 
Sugg,  114  N.  C.  292,  19  S.  E.  147) ;  and  un- 
der  these  laws  (Revisal  1905,  S  962)  defend- 
ants would  hold  the  property  If  the  deeds 
themselves  are  good.  The  Jury  have  found 
that  they  were  made  with  intent  to  defraud 
plaintiffs,  this  intent^  however,  being  con- 
fined to  the  grantors;  and  there  are  many 
exceptions  appearing  in  the  record  as  tending 
to  impeach  the  verdict  on  these  issues.  We 
flnd«  however,  that  it  is  not  necessary  to  con- 
sider or  determine  them,  because  we  are  of 
opinion  that  these  deeds  are  avoided  by  de- 
cisions of  the  court  construing  the  statute  of 
1893  (Laws  1893,  p^  433,  c.  453)  touching  as- 
signments. Revisal  1905,  §  969  et  seq.; 
Brown  &  Co.  v.  Nimocks,  124  N.  C.  417,  32  S. 
a  743;  Bank  v.  Qilmer,  116  N.  C.  684,  22 
S.  B.  2 ;  same  case  reaffirmed,  117  ^.  C.  416, 
23  S.  E.  333.  In  these  last  cases  it  was  in 
substance  held  that,  where  an  ii^solvent  man 
makes  an  assignment  of  practically  all  of 
bis  property  to  secure  one  or  more  pre-ex- 
isting debts,  such  an  instrument  will  be 
considered  an  assignment,  subject  to  the  reg- 
ulations of  the  statutes  addressed  to  that 
question,  and  that  this  result  will  not  be 
changed  because  some  small  portion  of  his 
property  shall  have  been  omitted,  or  because 
the  instrument  may  have  been  drawn  in  the 
form  of  a  mortgage,  having  a  defeasance 
dause.  In  the  first  of  these  cases  it  is  held: 
'*While  the  act  of  1893  (chapter  453)  does  not 
prohibit  bona  fide  mortgages  to  secure  one  or 
more  pre-existing  debts,  yet,  where  a  mort- 
gage is  made  of  the  entirety  of  a  large  es- 
tate for  a  pre-existing  debt  (omitting  only  an 
insignificant  remnant  of  property),  the  mort- 
gage is  in  effect  an  assignment  for  the  bene- 
fit of  creditors  secured  therein,  and  is  subject 
to  the  regulations  prescribed  in  said  act  of 
1893."  Sixth  headnote,  116  N.  C.  685,  22  S.  E. 
2.  "And  to  hold  otherwise,"  said  Avery,  J., 
"would  be  to  nullifjr  the  act'*  On  a  petition 
to  rehear,  title  decision  was  reaffirmed  and 
announced  in  the  same  terms. 

It  is  insisted  for  the  defendants  that  these 


decisions  should  not  be  held  as  controlling 
here,  because  in  them  the  debts  named 
amounted  to  more  than  $49,000,  wiiile  the 
property  was  only  $25,000,  thus  maldng  tbe 
clause  of  defeasance  in  the  instrument  of  no 
significance.  But  while  this  large  difference 
between  the  debts  and  the  value  of  the  prop- 
erty conveyed  Is  referred  to  by  Justice  Fur- 
ches  in  his  opinion,  the  difference,  or  the 
amount  of  it,  is  not  made  of  itself  a  control- 
ling fact  in  the  case,  and  the  principle  an- 
nounced in  these  decisions  will  extend  to  and 
include  the  deeds  binder  which  defendants 
claim. .  The  grantors  were  insolvent  lliey 
conveyed  all  of  their  property,  so  far  as  ap- 
pears, to  secure  a  large  number  of  pre-exist- 
ing debts,  omitting  the  debt  due  plaintiffs. 
And  the  interest  of  the  grantors  in  the  prop- 
erty conveyed  was  insufficient  to  pay  tbe 
claims  and  their  other  indebtedness.  Under 
these  decisions,  therefore,  the  deeds  in  ques- 
tion are  subject,  as  stated,  to  the  regulations 
establised  by  the  law  in  reference  to  assign- 
ments, and  these,  not  having  been  complied 
with,  the  deeds  are  void. 

The  objection  made  that  the  statute  (chap- 
ter 453,  p.  433,  Laws  1893)  was  repealed  by 
chapter  466,  p.  485,  Laws  1895,  and  this  con- 
dition remained  until  the  former  statute 
was  re-enacted  by  Revisal  of  1905,  is  with- 
out force.  The  second  statute  did  not  r^)eal 
the  former  law,  except  as  to  a  certain  class 
of  assignments,  and  the  repealing  statute  was 
itself  repealed  at  the  following  session  (chap- 
ter 14,  p.  68,  Laws  1897),  from  which  time  tbe 
original  act  has  been  in  force.  Brinkley  v. 
Swicegood,  65  N.  C.  626;  Hughes  v.  Boone, 
102  N.  C.  137,  9  S.  E.  286;  State  v.  Goulding, 
131  N.  O.  715,  42  S.  B.  563. 

There  is  no  error  in  the  proceedings  below, 
and  the  Judgment  as  rendered  is  affirmed. 

No  error. 


a46  N.  C.  5&4> 
cox  et  al.  V.  COMMISSIONEBS  OP  PITT 
COUNTY. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 
1908.) 

1.  Statutes— Determination   of  Validity- 
Notice  OP  Application  fob  Act. 

Tlie  question  whether  the  30  days'  notice 
was  given  of  the  passage  of  the  act  of  March 
6,  1907  (Laws  1907,  p.  733,  c.  493).  authorisinic 
the  issuance  of  bonds  to  aid  in  the  establishment 
of  a  training  school,  as  required  by  the  direct  pro- 
visions of  Const,  art  2,  $  12,  relating  to  private 
acts,  will  not  be  determined  by  the  court,  since 
the  question  relates  to  the  action  of  a  co-ordi- 
nate branch  of  the  state  government,  and  tbe 
court  will  conclusively  presume  from  tbe  ratifi- 
cation of  the  act  that  the  notice  was  riven. 

[Bid.  Note.— For  cases  in  jpoint,  see  Cent  Die 
vol.  44,  Statutes,  §§  53,  382.] 

2.  Constitutional    Law  —  Delegation     of 
Legislative  Powers  —  Elections  —  Rsois- 

TBATION. 

Const  art  6,  8§  2^  3,  4^  provide  that  the 
Legislature  may  from  time  to  time  provide  for 
the  registration  of  voters,  and  that  all  elections 
by  the  people  shall  be  by  ballot,  and  that  each 
voter  is  eligible  to  office.    The  suffrage  amead- 
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ment  of  1900  to  the  Confltitation  fixed  a  new 
qualification  for  Toters,  but  left  the  matter  of 
registration  to  the  Legislature  as  before.  Held^ 
that  Laws  1907,  p.  733,  c.  493,  providinR  for 
the  issuance  of  county  bonds  on  consent  of  the 
▼oters,  and  authorizing  by  section  4  (page  733)  a 
new  registration  of  voters,  is  not  invalid  under 
the  Constitution,  since  the  power  to  provide  for 
the  registration  of  voters  is  in  the  Legislature, 
and  they  may  leave  it  to  the  local  authorities. 
8.  CouNTTBS— "Public  PuKPosE"—CoapojiATB 

Capacttt. 

The  issuance  of  county  bonds  to  aid  in  the 
establishment  of  a  training  school  for  teachers 
in  accordance  with  the  provisions  of  chapter 
820,  p.  1165,  Acts  1907,  and  carried  out  bv 
Acts  1907.  p.  733.  c.  433,  is  for  a  "public  pur- 
pose,** and  not  violative  of  the  Constitution,  as 
not  ¥ritbin  the  scope  and  purpose  of  a  municipal 
corporation. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5815,  5816;  vol.  a  p. 
7773-] 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Suit  by  A.  D.  Cox  and  others  against  the 
commissioners  of  Pitt  County.  From  an  or- 
der denying  an  injmiction,  plaintiffs  appeal. 
Affirmed. 

This  is  an  action  brought  by  the  plaintiffs, 
as  citizens  and  taxpayers  of  the  coonty  of 
Pitt,  .to  enjoin  the  issue  of  certain  bonds, 
not  exceeding  $50,000,  which  defendants  are 
about  to  issue  to  aid  in  establishing  a  train- 
ing school  at  or  near  the  town  of  Greenville 
in  said  county.  In  pursuance  of  the  act  of 
the  General  Assembly  ratified  March  6»  1907 
(Acts  1907,  p.  733,  c  493).  An  applicaUon 
was  made  to  his  honor,  Judge  Lyon,  in  the 
superior  court  to  enjoin  the  Issuing  of  the 
bonds.  From  his  order  refusing  the  injunc- 
tion, plaintiffs  appealed. 

Jarrls  ft  Blow  and  J.  L.  Fleming,  for  ap- 
pellees. 

BROWN,  J.  The  objection  to  the  validity 
of  the  bonds  and  the  legality  of  the  issue 
are  fully  set  out  in  the  complaint,  and  we 
deem  it  necessary  to  notice  four  only  of  the 
contentions  urged  by  plaintiffs. 

It  Is  insisted:  First  That  the  bond  act  is 
unconstitutional  and  void,  for  the  reason 
that  said  act  is  a  private  act,  and  that  30 
days'  notice  was  not  given  as  required  in  sec- 
tion 12,  art  2,  of  the  ConstituUon.  It  is  im- 
material whether  the  act  be  a  public  local 
law,  as  defined  in  State  v.  Chambers,  93  N.  C. 
601,  and  similar  cases,  or  purely  a  private 
act,  as  contended  by  plaintiffs.  The  courts 
will  not  go  behind  the  ratification  of  the 
act  to  ascertain  whether  notice  has  been 
given  in  accordance  with  section  12,  art  2,  of 
the  Constitution  of  this  state.  While  that 
section  is  binding  upon  the  conscience  of  the 
General  Assembly,  and  doubtless  is  intended 
to  be  observed  by  that  body,  the  courts  will 
not  undertake  to  review  the  action  in  that 
respect  of  a  co-ordinate  department  of  the 
state  government,  and  will  conclusively  pre- 
sume from  ratification  that  the  notice  has 
been  given.    Gatlln  v.  Tarboro,  78  N.  C.  119;  | 


Broadnax  v.  Groom,  64  N.  0.  244;  Worth  v. 
Railroad,  89  N.  O.  291;  Puitt  v.  Commis- 
sioners, 94  N.  C.  709,  05  Am.  Rep.  638;  State 
V.  Powell,  100  N.  C.  525,  6  S.  E.  424.  Second. 
That  said  act  is  unconstitutional  and  void, 
because  it  was  not  passed  in  the  manner 
required  b^  section  14,  art  2,  of  the  Con- 
stitution, in  that  the  yeas  and  nays  were  not 
recorded  on  the  second  and  third  readings, 
as  required  by  said  section.  An  inspection 
of  the  journals  of  both  houses  of  the  General 
Assembly  show  that  this  contention  is  with- 
out foundation.  Commissioners  v.  Trust  Co., 
143  N,  C.  110.  65  S.  B.  442.  Third.  That  the 
act  violates  article  6,  U  2,  8,  and  4,  of  the 
Constitution,  in  that  it  empowered  defendant 
to  order  a  new  registration.  This  position  is 
untenable.  The  suffrage  amendment  of  1900 
fixed  a  new  qualification  for  voters,  but  left 
the  matter  of  their  registration  to  the  Leg- 
islature as  before.  Wlien  and  how  the  reg- 
istration of  voters  shall  be  had  is  left  to 
the  wisdom  of  the  Legislature.  And  that 
body  may  leave  it  to  the  local  authorities, 
such  as  boards  of  county  commissioners,  to 
order  a  new  registration,  if  such  body  deems 
it  proper.  Railroad  v.  Commissioners  of  Ons- 
low, 116  N.  C.  56G,  21  8.  B..205;  McCormac 
V.  Commissioners,  90  N.  C.  441;  White  v. 
Commissioners,  90  N.  O.  437,  47  Am.  Rep. 
534;  Clark  v.  StatesvlUe,  139  N.  C.  490,  52 
S.  B.  52.  Fourth.  That  the  bonds  are  to  be 
issued,  and  the  tax  levied  for  a  purpose 
that  is  not  corporate  in  its  character,  jvIz., 
not  within  the  scope  and  purpose  of  a  mu- 
nicipal corporation,  and  therefore  violative 
of  the  state  Constitution. 

This  position  seems  to  find  support  in  the 
decision  of  the  Supreme  Court  of  Ohio  in  the 
case  of  Hubbard  v.  Fitzslmmons,  57  Ohio, 
436,  49  N.  B.  477,  but  is  contrary  to  our  own 
rulinga  Wood  v.  Oxford,  97  N.  C.  230,  2  S. 
B.  653,  and  cases  cited.  We  regard  municipal 
corporations  as  instrumentalities  of  the  state 
government  and  public  in  their  nature.  The 
General  Assembly  has  control  over  them,  and 
may  enlarge,  modify,  or  curtail  their  powers 
as  it  deems  proper,  within  the  limits  of  our  ■ 
Constitution.  It  may  authorize  such  cor- 
porate bodies  to  apply  their  revenues  and 
credit  to  legitimate  purposes  tending  to  the 
general  good  and  upbuilding  of  the  commu- 
nity, although  every  individual  taxpayer  may 
not  be  directly  benefited  thereby.  While 
such  corporations  cannot  donate  their  funds 
to  strictly  private  enterprises,  there  is  noth- 
ing in  our  Constitution  which  prohibits  them, 
with  legislative  sanction,  from  assisting  un- 
dertakings of  a  public  or  semipublic  char- 
acter which  are  expected  and  intended  to 
promote  the  prosperity  and  general  welfare 
of  the  community.  The  purpose  in  issuing 
these  bonds  is  to  secure  the  establishment 
within  the  county  of  Pitt  of  the  Bastem  Car- 
olina Teachers*  Training  School,  In  accord- 
ance with  the  terms  of  the  act  establishing 
it     Chapter  820.  p.  1165,  Acts  1907.     That 
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Buch  donation  is  not  for  a  private  purpose, 
bnt  intended  to  assist  a  great  public  institu- 
tion, wliich  will  doubtless  be  of  inestimable 
local,  as  well  as  general,  benefit,  cannot  be 
doubted.  Tbe  principle  indorsed  by  the  Su- 
preme Ck)urt  of  the  United  States  is  that,  if 
the  donation  is  for  a  public  purpose,  viz.,  for 
the  benefit  of  Uie  inhabitants  of  the  munici- 
pality, then  it  would  be  for  a  corporate  pur-, 
pose.  Railroad  ▼.  Smith,  62  111.  268,  14  Am. 
Rep.  99,  cited  and  quoted  from  by  Mr.  Justice 
Harlan  in  his  elaborate  opinion  in  County  of 
Livingston  v.' Darlington,  101  U.  S.  413,  29 
Xj,  Ed.  1015.  In  this  latter  case  the  court 
had  under  consideration  the  act  of  the  Gen- 
eral Assembly  of  Illinois  approved  March 
5,  1867  (Laws  1867,  p.  38),  establishing  the 
State  Reform  Schocd.  The  provision  author- 
izing municipal  corporations  to  donate  mon- 
ey to  secure  the  locatioh  of  the  school  with- 
in their  limits  was  sustained,  there  being 
nothing  in  the  Gonstitutlon  of  Illinois,  as  con- 
strued by  its  highest  court,  in  conflict  with  it. 
The  authorities  are  collected  and  reviewed 
in  the  opinion  and  support  fully  our  own 
views. 

We  are  of  opinion  that  the  bond  issue  con- 
templated is  valid,  and  that  hia  honor  prop- 
erly refused  to  enjoin  it 

Affirmed. 


(79  8.  c.  144) 

STAl^E  V.  BROOKS. 

(Supreme  CJourt  of  Sooth  Carolina.     Feb.  21, 
190a) 

1.  HOiaOIOK  —  BVIOENOE  —  Adicissibiutt— 
Previous  Quabbels— Threats. 

Evidence  of  previous  qoarrels  and  ill  feel- 
ing between  the  parties  is  proper  in  a  prosecu- 
tion for  homicide ;  and,  where  the  homicide  re- 
sulted from  a  controversy  between  defendant 
and  deceased  over  tbe  custody  of  defendant's 
child,  evidence  was  properly  received  tfiat  eight 
months  before  the  homicide  the  parties  quarrel- 
ed over  the  child's  custody,  and  defendant,  upon 
being  struck  by  deceased,  threatened  to  kill  him. 
[Ed.  Note.— For  cases  in  point, 'see  Cent.  Dig. 
vol.  26,  Homicide,  U  293-295.] 

2.  Same— iNSTBucnoNS— Defense  or  Habi- 
tation ANO  PbEMISES. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  that  deceased  was  killed  while  as- 
saulting defendant  with  a  knife  in  defendant's 
own  yard,  no  instruction  havinj^  been  siven  as 
to  defendant's  right  of  self-defense  under  such 
circumstances,  the  refusal  to  instruct  that  the 
owner  of  premises  might  use  only  sufSclent  force 
to  repel  a  trespasser,  but  that  a  man's  dwelling 
house  was  his  castle,  and  that  he  might  repel 
force  by  force  against  one  intending  to  commit 
a  felony  therein  and  was  not  bound  to  retreat, 
was  harmful  error. 

[Ed.  Note.~For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Homicide,  S  G34.] 

3.  Same  —  EzctrsABLE  Homioidb  —  Self-De- 
fense—Duty  to  Retbeat— Attaok  within 
cubtilaoe. 

Where  a  person  is  assaulted  within  the  cur- 
tilage of  his  nome  by  a  trespasser,  he  is  not 
bound  to  retreat  before  taking  the  life  of  his  as- 
sailant in  reasonable  self-defense. 

[Ed  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Homicide,  I  170.] 


Appeal  from  General  Sessions  Circuit  Goort 
of  Marlboro  County;  Geo.  W.  Gage,  Judge. 

Gscar  Brooks  was  convicted  of  murder,  and 
he  appeals.  Reversed  and  remanded  for  a 
new  triaL 

Townsend  ft  Hamer,  for  aiipellant.  J.  If. 
Johnson,  SoL,  for  the  State. 

JONES,  J.  The  defendant,  Oscar  Brooks, 
charged  with  the  murder  of  Harrison  Alford, 
in  Marlboro  county,  March  4, 1906,  was  fonnd 
guilty  with  reconunendation  to  mercy,  and  re- 
ceived sentence  of  life  imprisonment 

The  difficulty  had  its  origin  in  a  controversy 
as  to  the  custody  of  Etta  Brooks.  This  girl, 
who  was  about  nine  years  old,  was  tbe  daugh- 
ter of  the  defendant  by  his  first  wife,  Molly 
Alford.  Defendant  moved  to  Georgia  and  his 
wife  died  there.  About  two  years  later,  when 
Etta  was  about  three  years  old,  she  was 
taken  charge  of  by  Helen  Alford,  her  grand- 
mother, and  reared  as  one  of  her  family.  The 
deceased  was  a  son  of  Helen  Alford,  and 
lived  with  her.  In  January,  1901,  defendant 
returned  to  Marlboro  county,  and  later  mar- 
ried a  daughter  of  Helen  Alford,  a  half  sister 
of  his  first  wife,  and  for  some  time  lived  In 
her  home.  While  living  at  this  place  defend- 
ant expressed  an  intention  to  take  Etta  with 
him  when  he  moved,  and  testimony  was  ad- 
mitted, over  objection  by  defendant's  counsel, 
to  show  that  there  was  an  altercation  between 
defendant  and  Helen  Alford  about  it,  during 
which  defendant  struck  Helen  Alford,  and 
that  some  days  later  the  subject  came  up 
again,  and  defendant  cursed  the  oldest  daugh- 
ter of  Helen  Alford,  whereupon  the  deceased, 
who  was  present,  jerked  defendant  down 
and  got  on  top  of  him,  and  was  pulled  off  by 
some  member  of  the  family.  The  defendant 
then  threatened  to  kill  Harrison.  Exception 
8  assigns  error  in  the  admission  of  this 
testimony  as  to  difficulties  occurring  eight 
months  before  the  homicide,  and  in  thus  im- 
peaching the  character  of  defendant  by  show- 
ing specific  acts  of  violence  when  his  char- 
acter was  not  put  in  issue.  The  evidence  was 
properly  admitted  under  the  well-settled  rule 
admitting  evidence  of  previous  quarrels,  ill 
feeling,  or  hostile  acts  between  the  parties 
to  show  the  animus  probably  existing  between 
them  at  the  time  of  the  homicide.  State  v. 
Adams,  68  S.  0.  425,  47  S.  E.  676;  State  v. 
Emerson,  78  S.  G.  90,  58  S.  E.  974. 

On  Sunday  evening,  March  4, 1906,  Etta  was 
accompanying  the  defendant  to  his  home  at 
the  command  of  defendant  according  to  Etta's 
statement,  but  at  her  own  request  according 
to  defendant's  version,  and  they  stopped  at 
the  home  of  Willie  Johnson,  about  200  yards 
from  the  house  of  defendant  to.  which  he 
had  moved  after  leaving  Helen  Alford's.  The 
deceased  and  two  others,  after  calling  at  the 
house  of  defendant  and  not  finding  him  there, 
went  to  Johnson's  house.  Harrison,  standing 
with  knife  in  hand,  addressed  defendant,  who 
was  sitting  down,  asking  wliy  he  had  brought 
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Etta  off  op  tbere,  to  which  defendant  replied 
that  he  had  not  done  so.  The  deceased  de- 
clared that  he  had  done  so,  and  that  he  would 
carry  Etta  hack  home  that  night  The  de- 
fendant, fearing  trouble  and  as  pretext  for 
getting  away,  asked  for  a  drink  of  water,  and 
stepped  out  of  the  door  and  ran  to  his  home, 
leaving  his  wife  and  Etta  at  Johnson's.  The 
defendant  was  soon  heard  to  call  for  his  wife 
and  Etta  to  come  home,  and  was  heard  cut- 
ting wood.  Johnson  testified  that  deceased 
declared:  "I  came  after  Etta.  •  •  •  1 
am  going  to  carry  her  home  to-night,  or 
Oscar  Brooks.wlll  kill  me  or  I  will  kill  him." 
Defendant  declared  to  Evander  McGlellan  and 
Henry  Sports  before  deceased  (who  was  ap- 
proaching) arrived:  "I  want  you  to  bear  wit- 
ness that,  if  Harrison  Aiford  comes  in  my 
yard  to-night,  there  will  be  bloodshed,  for  I 
am  going  to  forbid  him  coming  in."  When 
they  reached  the  entrance  to  the  yard  of  de- 
fendant's dwelling,  defendant  ordered  deceas- 
ed and  his  two  companions,  Ck)ot  Turner 
and  Henry  McDowell,  not  to  enter.  Defend- 
ant was  then  standing  at  his  woodpile  near 
his  dwelling,  with  axe  in  hand,  with  which 
he  had  been  cutting  wood.  Deceased's  two 
companions  stopped,  and  advised  him  not  to 
enter,  but  deceased  went  oh  in,  declaring 
that  he  would  go  where  he  "damned  pleased," 
further  saying,  *'I  will  go  in  you  yet,  old 
man."  The  deceased  went  around  by  the 
pump,  and,  after  pumping  once  or  twice,  he 
continued  around  towards  the  doorsteps,  near 
which  defendant  was  then  standing.  State 
Witness  Evander  McDowell  testified:  "Har- 
rison continued  on  around,  and  got  B(Hnething 
near  the  doorstep  and  Mr.  Brooks.  •  •  • 
Harrison  was  venturing  on  towards  .Mr. 
Brooks,  and  Mr.  Brooks  said  'Stand  off.  If 
you  do  not,  I  will  hurt  you.' "  That  the  par- 
ties cursed  each  other,  and  about  that  time 
Brooks  struck  Aiford  with  the  axe.  Defend- 
ant testified  that  he  was  going  towards  his 
door,  intending  to  get  in  the  house  first,  that 
deceased  came  on  him,  cutting  at  him  with  a 
knife  when  he  struck  with  the  axe  to  save 
his  own  life.  No  other  witness  testified  to 
seeing  any  knife  In  deceased's  hand  at  the 
time  of  the  fatal  blow.  There  was  testimony 
that  deceased  put  his  knife  in  his  pocket  be- 
fore entering  the  yard,  and  that  his  knife  was 
found  closed  in  his  pocket  after  his  death 
about  two  days  later.  There  was  also  testi- 
mony that  Evander  McDowell  and  Henry 
Sports,  state  witnesses  wiio  testified  that 
they  saw  no  knife  In  deceased's  hands,  declar- 
ed before  the  trial  that  deceased  was  cutting 
at  defendant  with  a  knife  when  defendant 
struck  him  with  the  axe.  All  the  witnesses 
agree  that  the  fatal  blow  was  struck  within 
the  yard  of  defendant's  dwelling,  and  within 
a  few  feet  of  his  doorsteps,  at  night,  after 
warning  not  to  enter  the  yard,  and  not  to 
come  on  defendant  The  deceased  was  young- 
er, heavier,  and  stouter  than  defendant  The 
defendant  sought  to  excuse  the  homicide  on 


the  ground  of  self-defense  and  defense  of  his 
dwelling. 

Judge  Gage  charged  all  the^  requests  pre- 
sented by  defendant's  counsel  on  the  law  of 
self-defense,  except  the  following  request, 
the  refusal  of  which  is  the  ground  of  appel- 
lant's main  contention:  "(3)  When  a  trespass- 
er enters  upon  the  premises  or  land  of  a 
party,  It  is  his  duty  to  gently  lay  his  hands 
upon  him  and  bid  him  leave,  and,  if  he  re- 
fuses, he  is  justified  in  using  sufficient  force 
to  expel  him.  But  the  dwelling  house  of  a 
man,  where  he  lives,  is  his  home,  or  castle, 
and  he  may  repel  force  by  force  in  the  de- 
fense of  his  person,  habitation,  or  property 
against  one  who  manifestly  intends  and  en- 
deavors by  violence  to  commit  a  felony  or 
either;  and  in  such  case  he  is  not  bound  to 
retreat,  but  may  pursue  his  adversary  until 
he  has  secured  himself  from  all  danger,  and, 
if  he  kills  his  adversary,  it  is  excusable  homi- 
cide." In  response  to  this  request  the  court 
said:  "Now,  you  have  heard,  in  the  argu- 
ment of  counsel  and  in  the  requests  to 
charge,  another  defense,  called  the  'defense 
of  the  castle.'  That  law  Is  this:  It  is  a  law 
which  requires  a  man  to  defend  his  own 
home,  or,  more  accurately,  his  own  dwelling 
house.  If  a  man  is  in  his  dwelling  house, 
and  another  man  offers  to  break  Into  It  by 
force,  the  man  in  the  house  has  the  right  to 
keep  him  out,  even  to  the  extent  of  killing 
him.  But  that  belongs  to  the  man's  dwell- 
ing house.  It  does  not  belong  to  his  yard; 
and,  under  the  testimony  of  the  case  here, 
that  doctrine  has  no  application.  And  even 
in  a  man's  house,  if  a  person  enters,  if  he  en- 
ters without  violence,  and  is  in,  it  was  de- 
cided 100  years  ago  in  this  state  that  the  oc- 
cupant of  the  house  could  use  only  such  force 
as  was  necessary  to  put  him  out;  and  bis 
unlawful  presence  without  violence  would  not 
justify  an  occupant  of  the  house  In  killing 
him  to  get  mm  out  He  can  kill  him  to  keep 
him  from  coming  in  there.  If  he  is  in  peace- 
ably, he  can  use  only  force  enough  as  is  nec- 
essary to  put  him  out.  As  I  have  told  you,  the 
doctrine  of  the  castle  has  no  application  in 
this  case,  because  it  is  not  claimed  that  the 
killing  was  done  in  the  dwelling  house."  We 
think  it  was  harmful  error  to  refuse  the  in- 
struction. The  court  neither  In  response  to 
this  request  nor  in  any  other  portion  of  his 
charge  instructed  the  Jury  as  to  the  right  of 
defendant  to  defend  himself  without  retreat- 
ing against  a  violent  assault  of  a  trespasser 
within  his  dwelling  house  yard,  but,  on  the 
contrary,  the  case  was  submitted  to  the  jury 
under  the  rules  ordiharily  governing  the  law 
of  self-defense,  including  the  duty  of  defen* 
ant  to  retreat  if  there  be  a  probable  means 
of  escape.  For  the  purposes  of  this  question 
only,  we  must  assume  as  ^  possible  theory  of 
the  case  that  the  deceased  was  struck  while 
assaulting  defendant  with  a  knife,  for  such 
was  the  testimony  of  defendant 

In  the  case  of  Beard  v.  United  States,  158 
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U.  &  COO,  10  Sup.  Ct  962,  80  L.  Ed.  1066, 
after  review  of  numerous  autborities,  the 
court  held  tfalt  a  person  on  his  premises  out- 
side his  home,  in  his  orchard  lot  00  or  60 
yards  from  his  dwelling,  if  assaulted  by 
another  with  a  deadly  weapon,  is  not  bound 
to  retreat,  but  may  stand  his  ground  and 
meet  such  attadc  even  to  the  killing  of  his 
assailant,  if  In  other  respects  he  brings  him- 
self within  the  ordinary  rules  of  self-defense. 
The  court  quotes,  among  other  authorities, 
from  East,  Pleas  of  the  Grown,  271,  Foster's 
Grown  Gases,  273,  2  Wharton  Gr.  Law,  par. 
1019,  language  substantially  the  same  as  the 
second  sentence  of  the  request  which  was 
refused.  In  State  t.  Bodie,  83  S.  a  124,  11 
8.  B.  624,  the  court  recognized  as  correct  in- 
structions to  the  jury  substantially  in  ac- 
cordance with  appellant's  request  in  this  case. 
The  case  of  State  ▼.  Rochester,  72  S.  G.  199, 
01  S.  B.  680,  holds  that  one  on  his  land  ad- 
joining a  public  road  if  assaulted  by  another 
who  Is  on  such  road  is  bound  to  retreat  be- 
fore taking  the  life  of  his  adversary  if  there 
is  probability  of  his  being  able  to  escape 
without  losing  his  life  or  suifering  grievous 
bodily  liarm.  The  court  declared  the  reason 
of  this  distinction  to  be  that,  under  the  cir- 
cumstances, he  would  not  have  had  the  right 
to  eject  his  adversary  from  the  place  where 
he  had  a  right  to  be.  In  the  case  at  bar  the 
deceased  was  a  trespasser,  and  the  defendant 
had  the  right  to  eject  him.  If  one  on  his  own 
premises  not  a  part  of  his  habitation  pre- 
cincts is  not  bound  to  retreat  before  the 
violent  assault  of  a  trespasser,  for  a  greater 
reason  one  witlUn  the  curtilage  of  his  home 
is  not  bound  to  retreat.  There  is  much  reason 
and  authority  for  holding  that  one  within 
the  curtilage  of  his  dwelling  is  in  fact  and 
law  within  his  dwelling.  Lee  v.  State,  92  Ala. 
10,  9  South.  407,  20  Am.  St  Rep.  19;  State 
T.  Bartmess,  33  Or.  110,  04  Pac  167;  note 
74  Am.  St  Rep.  780;  20  Bncy.  Law,  27S. 

We  do  not  regard  it  important  to  consider 
at  length  any  of  the  remaining  exceptions  to 
the  charge  as  to  self-defense  and  manslaugh- 
ter. Gonsidering  the  charge  as  a  whole,  the 
law  declared  as  to  manslaughter  and  as  to 
self-defense,  except  in  the  particular  above 
discussed,  was  free  from  error. 

SV>r  the  error  indicated,  the  judgment  of 
the  circuit  court  is  reversed*  and  the  case 
remanded  for  a  new  trlaL 


(7»  8.  C.  141) 

MOSELEY  V.  WITT. 

(Supreme  Gourt  of  South  Garolina.    Feb.  21. 
1908.) 

1.  Spbcitio  Pkbfobmanck-<;ontbact  to  Sell 
Land. 

In  a  suit  to  specifically  perform  a  contract 
to  convey  land  on  payment  of  the  purchase 
prioe,  the  purchaser  most  show  he  has  paid  the 
entire  purchase  price. 

rE3d.  Note.— For  eases  in  pohit  see  Gent.  Dig. 
vol.  44,  Specific  Performance,  I  286.] 


2.  Vendor  and  Pubchaseb— iNSTALUcxirrs — 
Patmsntb  in  Advance. 

Where  one  contracts  to  convey  land  on  pay- 
ment of  the  parchase  price  in  installments,  he 
cannot  be  compelled  to  accept  payment  before 
maturity. 

8.  Frauds,   Statute  or— Pabol   Bsscissiaii 

OF  GONTBACT. 

A  written  contract  to  sell  land  may  be 
rescinded  and  a  rent  contract  substitoted  by 
paroL 

Appeal  from  Gommon  Pleas  Glrcnlt  Gonrt  of 
Glareudon  County;  George  B.  Prince,  Judge. 

Action  by  William  Moseley  against  Fred  Lk 
Witt  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Aflirmed. 

J.  T.  Barron  and  Purdy  ft  0*Biyan,  for 
appellant  Davis  &  Weinberg,  for  respond- 
ant 

WOODS,  J.  William  Moseley  brought  this 
action  for  the  specific  performance  of  a  writ- 
ten contract  made  by  the  defendant  Fred 
L.  Witt  on  5th  November,  1902,  to  sell  him 
a  certain  tract  of  land  on  this  condition  ex- 
pressed in  the  contract:  "Provided  the  said 
William  Moseley  shall  pay  on  or  before  the 
15th  December,  1903,  and  all  interest  and  an- 
nually thereafter  the  same  amount  until  the 
sum  of  two  thousand  dollars  has  been  paid 
and  also  interest  at  8  per  cent  from  this 
date  on  until  all  is  fully  paid  and  satisfied.'* 
The  answer  admits  the  execution  of  the  agree- 
ment but  alleges  by  mistake  of  the  scrivener 
the  words  "four  hundred  dollars"  were  omit- 
ted after  the  word  "pay";  the  real  contract 
being  that  an  installment  of  ^00  and  interest 
on  the  whole  amount  should  be  paid  each 
year  until  payment  of  the  entire  purchase 
money.  The  defendant  further  alleged  a  con- 
temporaneous written  agreement  to  pay  $100 
on  the  Ist  October,  1903,  as  rent  of  the  land 
for  year  1903.  As  we  understand  the  de- 
fendant's position,  however,  this  rent  pay- 
ment was  to  t>e  credited  on  the  purchase  mon- 
ey of  the  land  in  the  event  that  the  plaintiff 
should  meet  installment  due  on  1st  Decem-- 
ber  following.  The  main  issue  of  fact  was 
made  by  the  allegation  of  the  answer  that  In 
the  autumn  of  1903  the  contract  of  sale  was 
canceled  by  parol,  and  an  unconditional  rent 
contract  made  by  plaintiff  for  the  year  1904- 
The  answer  asked  for  an  injunction  against 
Interference  with  the  possession  of  the  land, 
for  a  receiver  pending  the  litigation,  and  for 
such  other  relief  as  might  be  equitable.  The 
cause  was  referred  to  Robert  E.  Gope,  Esq., 
as  special  referee,  who  found  all  the  facts 
in  favor  of  the  defendant  &Dd  recommended 
that  the  complaint  be  dismissed,  and  the  writ' 
ten  agreement  to  sell  be  canceled  and  sur- 
rendered. The  circuit  judge  confirmed  the 
report  of  the  referee,  though  expressing  doubt 
as  to  the  correctness  of  the  judgment 

The  defendant  has  not  excepted  to  the  find- 
ing that  the  parties  intended  to  provide  for 
payment  of  an  annual  installment  of  $400  and 
interest  and  that  the  contract  should  have 
been  so  written.    Tliere  Is  no  evldenoe  what- 
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erer  tbat  tbe  plaintiff  has  paid  or  offered  to 
pay  the  entire  purchase  money,  and  under 
the  contract  he  was  not  entitled  to  a  oonv^- 
ance  until  the  whole  of  the  purchase  money 
should  be  paid.  Indeed,  he  could  not  compel 
defendant  to  acc^t  payment  until  the  whole 
became  due.  The  plaintiff's  action  would 
neceesarily  fail  on  this  ground. 

Bat,  aside  from  that,  a  review  of  the  evi- 
dence sustains  the  conclusion  of  the  referee 
that  the  plaintiff  made  an  agreement  in  the 
autumn  of  1903  to  rescind  the  contract  of 
sale,  and  substitute  an  unconditional  rent 
contract  for  the  year  1904.  The  direct  evi- 
dence for  the  plaintiff  and  defendant  on  this 
point  leannot  be  reconciled;  but  there  is  no 
dispute  that  the  plaintiff  failed  to  meet  the 
first  installment  of  the  purchase  money  and 
paid  only  the  rent  or  interest,  $160;  and, 
upon  such  failure,  it  seems  probable  the  de- 
fendant would  have  required  some  new  ar- 
rangement. Oo  the  whole,  we  think  the  de- 
fendant has  shown  by  the  pr^onderance  of 
the  eyidence  that  the  contract  of  sale  was 
rescinded  and  a  rent  contract  substituted. 
A  written  contract  of  sale  may  be  rescinded, 
and  a  rent  contract  substituted  by  parol. 
Frlpp  ▼.  Pripp,  Rice's  Eq.  108. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  s.  G.&7) 

BOUBQUIN   V.   NORTHWESTERN   B.   CO. 
OF  SOUTH  CAROLINA. 

(Supreme  Court  of  South  Carolina.     Feb.  27, 
1908.) 

1.  EviDKiTCB  —  Secondabt    Evioenob  —  Cozi- 
TENTS  OF  Watbiix— Foundation. 

Where  it  did  not  appear  that  a  witness 
had  any  knowledge  of  the  contents  of  a  way- 
bill except  what  had  been  told  him  by  another 
person,  there  was  no  foundation  for  the  admis- 
sion of  bis  testimony  as  secondary  evidence  of 
its  contents. 

(Ed.  Note.—For  cases  In  point,  see  Cent  Dis. 
vol.  20,  Evidence,  |  663.] 

2.  Sams. 

The  report  of  a  railroad  conductor  is  Inad- 
missible to  prove  the  contents  of  a  waybill  where 
a  sufficient  foundation  has  not  been  laid  for  the 
Introdnction  of  secondary  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vvA.  20,  Evideoee,  I  600.] 

Appeal  from  Common  Pleas  Circuit  Conrt 
ef  Clarendon  County;   J.  C.  Klugh,  Judge. 

Action  by  Bl  Bourquln  against  the  N(Mrth- 
westem  Railroad  Company  of  South  Caro- 
lina. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Joseph  F.  Rhame,  for  appellant  Davis 
ft  Weinberg,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages to  the  amount  of  $294.27  alleged  to  have 
been  sustained  as  the  result  of  injury  to  a 
printing  press  while  it  was  In  the  posses- 
sion of  the  defendant  as  a  common  carrier. 
The  plaintiff  also  claimed  the  penalty  of  $50 
by  reason  of  the  defendant's  failure  to  ad- 


just and  pay  the  said  claim  within  the  stat- 
utory period.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  fiill  amount 
claimed,  and  the  defendant  appealed.  / 

The  first  exception  is  as  follows:  "For  that 
his  honor  erred  in  holding  and  ruling  that 
no  sufficient  foundation  had  been  laid  for 
the  Introduction  of  secondary  evidence  con- 
cerning the  omtenta  thereof,  and  notations 
or  entries,  on  the  waybill  covering  the  ship- 
ment of  the  freight  claimed  by  plaintiff  to 
have  been  damaged,  and  in  excluding  the 
testimony  of  the  witness  Wilson  concerning 
the  same.^  The  testimony  failed  to  show 
that  the  witness  Wilson  had  any  Icnowledge 
as  to  tbe  contents  of  the  waybill,  except  what 
had  been  told  him  by  the  conductor,  and,  of 
course,  this  was  hearsay.  Furthermore,  the 
appellant  has  failed  to  satisfy  this  court  that 
there  was  an  abuse  of  discretion  on  the  part 
of  his  honor  the  presiding  judge. 

The  second  exception  is  as  follows:  ''Be- 
cause J.  A.  James,  conductor  of  defendant's 
train,  having  In  hand  his  report  made  to  de- 
fendant, and  stating:  'That  is  the  record  I 
made  of  the  first  freight  In  "bad  order,"  and 
this  covers  the  notations  I  found  on  the  way- 
bill/ was  not  permitted  to  read  such  writing, 
nor  any  part  of  it,  in  evidence,  and  the  same 
excluded.  And  Is  respectfully  submitted  tbat 
the  exclusion  of  such  testimony  was  error 
of  law."  The  presiding  judge  ruled  that  the 
waybill  was  the  best  evidence  of  Its  contents, 
and  that  sufficient  foundation  had  not  been 
laid  for  the  introduction  of  secondary  evi- 
dence. As  already  stated,  we  fail  to  discover 
error  In  this  ruling. 

The  third  exception  is  as  follows:  "For 
that  his  honor  erred  in  declining  to  allow 
the  witness  James  to  refresh  his  memory, 
for  the  purpose  of  testifying  on  the  trial,  by 
referring  to  the  original  report  and  notes 
made  by  him  concerning  the  condition  of  the 
freight  alleged  to  have  been  damaged  when 
it  came  Into  the  custody  of  defendant."  This 
exception  seems  to  have  been  taken  under  a 
misapprehension.  When  the  witness  James 
was  on  the  stand  the  following  took  place: 
"Q.  Is  that  the  report  you  made  to  the  gen-, 
eral  manager?  A.  Yes,  sir.  Q.  Tell  us  from 
what  that  Is— that  is  the  report?  Mr.  Davis: 
I  object  Let  him  do  it  independently  of 
that,  if  he  can.  Mr.  Rhame:  This  Is  to  re- 
fresh his  mind.  A.  This  is  a  record  I  made 
of  this  freight  In  bad  order  and  this  covers 
the  notations  that  I  found  on  the  waybill. 
Mr.  Davis:  I  object,  and  move  that  that  be 
stricken  out— as  to  what  he  found  on  the 
waybill.  The  waybill  is  the  best  evidence. 
Court:  He  may  know  Independently  of  the 
paper— he  may  know  by  looking  at  the  paper 
— but  the  court  has  ruled  that  the  waybill 
must  speak  for  itself.  Neither  the  witness 
nor  the  paper  can  speak  for  the  waybill.  A. 
You  don't  want  me  to  say  anything  about 
what  is  on  that  waybill  at  all?  Q.  No,  sir; 
you  can't  say  about  that;  the  court  has  rul- 
ed It  out"    It  will  thus  be  seen  that  the  pre- 
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siding  Judge  merely  ruled  that  the  waybill 
was  the  best  evidence,  and  refused  to  allow 
secondary  evidence  as  to  Its  contents. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  206) 

WHITTLB  T.  JONBS  et  aL 

(Supreme  Ck>art  of  South  Carolina.     Feb.  26, 
190&) 

1.  MOBTGAGBS  —  FOBEOLOSUBB  —  DsrBNBBS  — 

Fraud  and  MiSBKPaESENTATiON. 

Where  defendant  mortgaged  land  to  secure 
a  note  given  for  the  price  of  a  bi^iinesa,  by  fail- 
ing to  seek  rescission  of  the  sale  and  by  selling 
the  business  to  another,  she  did  not  lose  the  right 
to  defend  an  action  to  foreclose  the  mortgage  to 
the  extent  of  damages  sustained  through  nraud 
and  misrepresentation  practiced  upon  bv  in  the 
purchase  of  the  business. 

2.  Same. 

Land  mortgaged  by  the  owner's  grantor  to 
secure  a  note  given  for  the  price  of  a  business 
is  only  subject  to  the  amount  due  by  the  grantor 
at  the  time  she  conveyed,  after  deducting  the 
damages  claimed  and  sustained  by  her  through 
fraud  and  misrepresentation  practiced  upon  her 
when  she  purchased  the  business. 

Appeal  from  Common  Pleas  Circuit  Court 
of  E3dgefleld  County ;  Ernest  Gary,  Judge. 

Action  by  J.  D.  Whittle,  F.  M.  Mizson's  as- 
signee, against  Ellle  Brooks  Jones  and  an> 
other.  From  a  Judgment  for  plaintiff,  de- 
fendants appeaL    Modified  and  remanded. 

B.  E.  Nicholson,  John  S.  Beynolds,  and 
DePass  ft  DePasB,  for  appellants.  N.  6. 
Evans,  for  plaintiff  respondent  Shand  & 
Shand,  for  defendant  respondent. 

GABY,  A.  J.  This  Is  an  action  to  foreclose 
a  mortgage  of  real  estate.  On  the  8th  of 
January,  1904,  the  defendant  Mrs.  Ellle 
Brooks  Jones  executed  a  note  for  the  sum 
of  $750,  payable  on  or  before  the  1st  of  Janu- 
ary, 1905,  to  F.  M.  Mixson,  and,  to  secure  tlie 
payment  of  the  note,  executed  a  mortgage  on 
a  certain  tract  of  land.  On  the  5th  of  No- 
vember, 1904,  F.  M.  Mixson,  for  valuable  con- 
sideration, assigned  the  note  and  mortgage 
to  the  plaintiff  J.  D.  Whittle.  Shortly  after 
the  plaintiff  became  the  assignee  of  the  note 
and  mortgage,  he  notified  Mrs.  Ellle  Brooks 
Jones  of  this  fact  On  the  8th  of  December, 
1904,  Mrs.  Jones  executed  a  formal  deed  of 
conveyance  of  the  mortgaged  premises  to 
the  defendant  A.  C  DePass  in  fee  simple. 
The  defendants  Mrs.  Jones  and  A.  CL  DePass, 
while  admitting  the  execution  of  the  note 
and  mortgage;  hiterpose  the  defense  that  they 
are  void  on  the  ground  of  fraud  and  misrep- 
resentation on  the  part  of  F.  M.  Mixson,  con- 
sisting of  certain  statements  alleged  to  have 
been  made  by  F.  M.  Mixson  to  Mrs.  Jones, 
with  reference  to  a  pressing  dub  and  fix- 
tures then  being  operated  by  him,  and  sold 
to  Mx«.  Jonesi  the  purchase  price  of  which 
is  the  oonsideration  of  the  note  and  mortgage. 
His  honor  the  drcuit  Judge  rendered  a  Judg- 
ment of  foreclosure  for  the  amount  claimed 
by  the  plaintiff. 


The  following  are  the  reasons  assigned  by 
him:  "The  testimony  is  lengthy,  and  It  is 
not  my  purpose  to  review  the  same  In  this 
order.  It  appears  that  the  defendant  Ellie 
Brooks  Jones  was  not  successful  in  operating 
the  pressing  club  purchased  from  Mixson, 
and  soon  became  dissatisfied  with  the  same, 
and  it  is  fair  to  state  it  did  not  come  up  to 
the  representations  made  at  the  time  of  the 
sale,  and  If  the  defendant  had  sought  tlie 
aid  of  the  court  of  equity  to  relieve  her  from 
her  bargain,  or  to  rescind  her  contract,  she 
would  have  been  entitled  to  relief.  Instead, 
however,  as  above  stated,  she  sold  out  the 
entire  plant  to  the  defendant  A.  C  DePa8^ 
who  at  the  time  was  operating  a  competing 
club,  and  in  th6  transaction  executed  the  deed 
of  conveyance  of  the  mortgaged  premises. 
She  has' placed  herself  voluntarily  in  a  posi- 
tion where  neither  she  nor  the  court  can 
restore  the  original  status.  She  has  received 
a  valuable  consideration  for  the  good  will  and 
fixtures  of  the  club  she  bought  and  is  now 
estopped  from  asserting  that  it  is  of  no  ysI- 
ue.  In  short,  she  has  ratified  and  confirmed 
the  trade,  and  by  so  doing  is  not  now  In  a 
position  to  maintain  the  defense  she  has  set 
up.  As  to  the  defendant  A.  C.  DePass,  who 
has  undisturbed  i>ossession  of  that  which  he 
purchased  from  Mra.  Jones  [the  pressing 
club],  and  is  therefore  a  stranger  to  the  trans- 
action between  Mixson  and  Mrs.  Jones,  It  is 
not  contended  that  any  one  overreached  him, 
therefore  his  defense  should  be  overruled,  ex- 
cept such  an  equity  as  he  would  naturally 
acquire  in  the  sale  of  the  mortgaged  premises 
as  being  a  Junior  purchaser." 

The  main  question  presented  by  the  excep- 
tions is  whether  the  failure  of  Mrs.  Jones  to 
seek  a  rescission  of  the  contract  and  her  sale 
of  the  property,  which  she  purchased  from 
F.  M.  Mixson,  to  A.  C.  DePass  deprived  her 
of  the  right  to  rely  upon  the  defense  of  fraud 
and  misrepresentation.  Mrs.  Jones  had  the 
right  to  elect  whether  she  would  pursue  the 
remedy  of  having  the  contract  rescinded  for 
the  alleged  fraud  and  misrepresentation,  or 
rely  upon  such  facts  as  a  defense  to  the  plain- 
tiffs' cause  of  action  to  the  extent  that  she 
was  thereby  damaged.  The  fact  that  she  had 
waived  the  right  to  a  rescission  of  the  con- 
tract did  not  defeat  her  right  to  set  up  the 
fraud  and  misrepresentation  as  a  defense  to 
the  extent  of  the  damages  which  she  there- 
by sustained.  State  t.  Gaillard,  2  Bay,  11, 1 
Am.  Dec.  628 ;  Carter  t.  Walker,  2  Bich.  Law, 
40;  McCorkle  v.  Doby,  1  Strob.  396,  47  Am. 
Dec.  560;  Hlckson  ▼•  Early,  62  S.  a  42,  39 
S.  E.  782 ;  Ellison  t.  Johnson,  74  S.  O.  202, 
54  S.  B.  202,  5  L.  B.  A.  (N.  S.)  1151.  The  land 
now  owned  by  A.  C  DePass  is  only  subject 
to  the  amount  due  by  Mrs.  Jones  at  the  time 
she  conveyed  to  him  after  deducting  the 
amount  of  damages  sustained  through  the 
alleged  fraud  and  misrepresentation. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  modified,  and 
that  the  case  be  remanded  to  that  court  for 
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the  piirpoee  of  determining  the  amount  dne 
on  the  plaintiff's  mortgage,  in  accordance 
with  tlie  foregoing  principles 


(79  SL  C.  212) 

COUOMAN  T.  WHITTLD. 

(Supreme  Court  of  South  Carolina.     Feb.  27, 
190a) 

1.  VBNDOB  and  PlTBCHASBB  —  ABATEIOBNT  OT 

Pbice. 

Where  vendee  knew  when  he  accepted  a  deed 
from  the  husband,  without  the  wife's  dower  re- 
nounced, and  gave  a  bond  and  mortgage  for 
the  balance  of  the  price,  that  the  husband  was 
the  owner,  and  that  his' wife's  dower  right  was 
outstanding,  that  he  may  have  preTiously  been 
led  to  believe  tliat  the  wife  was  the  owner  was 
not  material,  nor  such  a  fraud  or  equitable  es- 
toppel as  to  entitle  vendee,  in  an  action  by  the 
husband  to  foreclose,  to  abatement  of  the  price 
f6r  the  value  of  the  outstanding  dower  righL 

2.  Sams— Pebfobmancb  of  CoNTBAOl^-WAIV- 

KB   OF   OBJXCnONS. 

Where  vendee  accepted  a  deed  of  the  hus- 
band without  the  wife's  dower  renounced,  and 
gave  a  bond  and  mortgage  for  the  balance  on 
the  price  with  full  knowledge  of  the  facts, 
he  must  be  presumed  to  have  waived  his  right 
to  have  the  dower  renounced,  and  to  have  chosen 
to  rest  on  the  warranty  in  the  deed,  and  cannot 
recover  damages  or  have  an  abatement  of  the 
price  because  of  such  outstanding  incumbrance, 
until  he  has  extinguished  it  or  been  thereby 
evicted,  unless  for  fraud. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  48,  Vendor  and  Porch&r,  U  267-270.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  D.  B.  Hydrick,  Judge. 

Action  by  William  M.  Coleman  against 
J.  D.  Whittle.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

B.  T.  Bice,  for  appelUint  Hendersons*  for 
respondent 

JONliS,  J.  The  complaint  in  this  action 
contained  the  usual  allegations  for  fore- 
closnre  of  a  mortgage,  securing  a  bond,  ex- 
ecuted by  defendant  to  plaintiff  on  certain 
lands  In  Barnwell  county.  The  answer, 
without  denying  any  of  the  allegations  of 
the  complaint,  alleged  that  the  lands  in 
question  were  conveyed  to  defendant  by 
plaintiir,  and  that  the  bond  and  mortgage 
were  given  to  secure  the  purchase  money 
thereof,  in  pursuance  of  a  previous  agree- 
ment made  by  defendant  through  and  by 
his  wife,  Mrs.  Coleman,  acting  as  his  duly 
authorized  agent,  wherein  plaintiff  agreed 
to  execute  to  defendant  a  good  and  perfect 
title  to  the  premises  free  of  Incumbrances; 
that  at  the  time  of  executing  the  deed  the 
premises  were  not  free  from  all  incumbran- 
ces, but  were  subject  to  the  inchoate  right 
of  dower  of  plaintiff's  wife;  and  that  plain- 
tiff, In  violation  of  his  agreement,  has  re- 
fused to  free  said  premises  of  such'  incum- 
brance, and  defendant  prayed  that,  in  event 
such  incuml^ance  be  not  removed,  defend- 
ant have  credit  on  the  purchase  price  for 
the  yalue  of  the  inchoate  right  of  dower. 

Judge  Hydrick  announced  that  he  would 
sustain  the  demurrer  under  the  authority  of 


Childs  T.  Alexander,  22  S.  C.  169,  and  Less- 
ly  v.  Bowie,  27  S.  C.  193,  3  S.  B.  199,  but  at 
defendant's  request  suspended  formal  Judg- 
ment to  give  him  opportunity  to  move  to 
amend  his  answer  by  alleging  fraud  on  the 
part  of  plaintiff  and  his  wife  in  imposing 
upon  him  a  defective  title.  Accordingly  de- 
fendant moved  to  amend  answer  by  adding 
the  following  allegations: 

"(8)  That  Mrs.  W.  M.  Coleman,  wife  of 
the  plaintiff,  ought  not  to  be  admitted  to 
say  that  she  has  any  claim,  right,  or  interest 
of  any  kind  or  nature  in  the  lands  conveyed 
by  plaintiff  to  the  defendant,  for  the  reason 
that  all  the  negotiations  leading  up  to  the 
consummation  of  the  purchase  of  said  lands 
by  the  defendant  from  the  plaintiff  was 
transacted  entirely  with  Mrs.  Coleman,  wife 
of  W.  M.  Coleman,  and  this  defendant  was 
induced  by  Mrs.  Coleman,  wife  of  the  plain- 
tiff, to  consent  to  purchase  said  lands,  the 
said  Mrs.  Coleman  by  her  letters  address- 
ed to  defendant  saying  that  she  would  sell 
said  lands  to  the  defendant,  using  the 
words  in  her  said  letters  to  defendant,  *I 
would  not  require  heavy  cash  payment,* 
and  such  like  terms,  causing  the  defendant 
to  believe  at  the  time  that  the  title  to  the 
said  lands  was  vested  in  her,  and  the  de- 
fendant was  induced  by  the  conduct  and 
representations  of  said  Mrs.  W.  M.  Coleman, 
wife  of  plaintiff,  to  enter  into  the  agreement 
with  the  plaintiff  for  the  purchase  of  said 
lands,  and  the  defendant  alleges  that  he 
relied  upon  the  conduct  and  representations 
of  Mrs.  W.  M.  Coleman  in  purchasing  said 
lands  from  the  plaintiff  as  to  the  title  to 
the  same,  and  defendant  alleges  that  the 
said  plaintiff  and  his  said  wife  are  attempt- 
ing to  defraud  him  to  the  extent  of  the  value 
of  the  right  of  dower  existing  in  the  said 
wife  of  the  plaintiff. 

"(9)  That  Mrs.  W.  M.  Coleman  is  a  nec- 
essary party  to  this  action,  in  order  that 
her  outstanding  right  of  dower  may  be  de- 
termined in  this  proceeding,  as  the  same 
is  a  cloud  on  the  titie  of  defendant,  and 
prejudices  the  marketable  value  of  same." 

Judge  Hydrick,  after  hearing  the  motion 
to  amend,  made  decree  formally  overruling 
the  demurrer,  refusing  the  motion  to  amend, 
and  granting  foreclosure  as  prayed  for  in 
the  complaint 

Exception  is  taken  to  the  ruling  of  Judge 
Hydrick  that  the  proposed  amendment  did 
not  set  out  facts  from  which  might  be  infer- 
red such  fraud  or  equitable  estoppel  as  would 
constitute  any  defense  to  this  action.  The  rul- 
ing is  vindicated  by  the  following  remarks  in 
the  decree :  *'It  is  not  alleged  that  defendant 
was  misled,  or  that  there  was  any  misrep- 
resentation or  concealment  of  any  fact. with 
regard  to  the  dower.  He  does  allege  that  he 
was  led  to  believe  that  Mrs.  Coleman  was 
the  owner,  and  that  she  would  give  him  a 
perfect  titie  to  the  land.  If  she  were  now 
claiming  an  interest  in  the  land,  proof  of 
that  allegation  might  avail  the  defendant; 
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bat  she  to  not  claiming  any  Interest  In  the 
land. '  In  tact,  there  Is  no  allegation  or  pre- 
tense that  she  claims  any  interest  in  the 
land.  Admitting  that  defendant  was  misled 
Into  belleying  that  Mrs.  Coleman  was  the 
owner  of  the  land,  and  that  she  was  the  per- 
son with  whom  he  was  dealing  and  from 
whom  he  was  to  get  titles,  was  he  not  fnlly 
informed  of  the  truth  on  the  14th  Septem- 
ber, 1906,  when  he  entered  into  the  written 
contract  with  the  plaintiff  for  the  purchase 
of  the  land?  If  he  believed  up  to  that  time 
that  Mrs.  CSoleman  owned  the  land,  he  was 
certainly  informed  then  by  the  terms  of  the 
contract  that  Mr.  Ooleman  was  the  owner. 
By  the  terms  of  the  contract  he  had  two 
weeks  to  investigate.  After  that  investiga- 
tion, which  he  is  presumed  to  have  made,  he 
accepted  a  deed  from  Mr.  Coleman  alone,  and 
gave  him  the  bond  and  mortgage  for  the 
balance  of  the  purchase  money.  Indeed,  I 
do  not  understand  defendant's  allegation  to 
be  that  he  believed  at  the  time  that  he  made 
the  contract  of  purchase  or  at  the  time  he 
accepted  the  deed  and  gave  the  bond  and 
mortgage  that  Mrs.  Coleman  was  the  own^ 
of  the  land.  If  he  thought  so,  surely  he 
would  not  have  accepted  a  deed  from  the 
husband.  What  he  had  previously  been  led 
to  believe  about  the  matter  to  not  material, 
for  he  was  at  that  time,  and  before  he  had 
taken  any  step  by  which  he  could  be  prej- 
udiced, informed  of  the  truth.  He  knew 
that  plaintiff  was  the  owner,  and  that  he 
had. a  wife,  and  therefore  he  knew  that  his 
wife  had  an  inchoate  right  of  dower  in  the 
land.  There  to  no  allegation  of  any  misrep- 
resentation or  concealment  of  any  fact  as  to 
the  dower,  or  as  to  the  relation  of  husband 
and  wife  between  Mr.  and  Mrs.  Coleman. 
It  is  alleged  that  they  promised  to  make  him 
a. perfect  title.  A  promise  unperformed  to 
not  ordinarily  a  ground  of  relief  on  the  score 
of  fraud  or  estoppel.  11  A.  &  B.  Ency.  Law. 
(2d  Ed.)  425.  The  defendant  had  it  in  his 
power  under  the  terms  of  his  contract  to  en- 
force the  performance  of  the  promise  to  give 
him  a  perfect  title;  for,  under  Payne  v. 
Melton,  69  S.  C.  870,  48  S.  E.  277,  he  could 
have  compelled  ^eciflc  performance,  not- 
withstanding the  refusal  of  Mrs.  Coleman  to 
renounce  her  dower,  and  he  would  have  been 
protected  against  it  by  being  allowed  to 
withhold  its  value  from  the  purchase  money. 
It  is  not  alleged  that  at  the  time  he  accept- 
ed the  deed  and  gave  the  bond  and  mortgage 
he  did  not  know  that  the  dower  had  not  been 
renounced  on  the  deed.  Without  allegation 
to  the  contrary.  It  must  be  presumed  that  he 
knew  it  By  accepting  the  deed,  without  the 
dower  rmounced,  and  giving  the  bond  and 
mortgage,  with  full  knowledge  of  the  facts, 
he  must  be  presumed  to  have  waived  his 
rights  to  have  the  dower  renounced,  and 
to  have  chosen  to  rest  npon  the  warranty 
in  the  deed.  Mitchell  v.  Pinckney,  18  S.  C. 
203.    It  was  admitted  at  the  hearing  by  de- 


fendant's counsel  that  the  deed  omtains  fnll 
covenants  of  warranty." 

In  proceeding  to  enforce  an  executory  con- 
tract for  the  sale  of  land,  abatement  may  be 
had  in  the  purchase  price  to  the  extent  of 
the  value  of  an  inchoate  right  of  dower. 
Payne  v.  Melton,  supra;  Wannamaker  t. 
Brown,  77  8.  C.  64,  57  S.  B.  665.  But  where 
the  contract  is  executed,  and  the  vendee  bas 
accepted  a  deed  with  general  covenants  of 
warranty,  the  vendee  cannot  recover  dam- 
ages or  have  abatement  of  the  purchase  price 
because  of  an  outstanding  incumbrance  un- 
til he  has  extinguished  it  or  been  thereby 
evicted,  unless  for  fraud.  Childs  t.  Alex- 
ander, 22  S.  C.  169;  Lessly  v.  Bowie^  27  S. 
C.  193,  3  S.  E.  199;  Whitworth  v.  Stuckey, 
1  Blch.  Eq.  404;  Van  Lew  v.  Parr,  2  Bich. 
Bq.  834.  But  there  was  no  fraud  or  con- 
cealment in  this  case,  since  it  to  undisputed 
that  the  defendant  had  full  knowledge  of 
the  outstanding  incumbrance  when  he  ac^ 
cepted  the  deed. 

These  views  require  that  the  exceptions 
be  overruled,  and  it  is  not  necessary  to  no- 
tice them  in  detail. 

The  judgment  of  the  circuit  court  to  af- 
firmed. 


(79  8.  G.  223» 

STATE  V.  LEE. 

(Supreme  Court  of  Sonth  Carolina.     Feb.  27, 
190a) 

Cbiuinai.  Law— Instructions— StTFTiciEifCT. 
Where,  in  a  mnrder  trial,  the  trial  judge 
defined  murder,  manslaughter,  and  self-defense 
with  great  care,  and  no  request  was  made  to 
modify  or  amplify  his  description  of  the  offenses, 
error  may  not  be  predicated  on  his  failure  to 
further  amplify  the  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  I  2005.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Chester  County ;  (X  G.  Dantzler,  Judge. 

Gus  Lee  was  convicted  of  murder,  and  he 
appeals.    Affirmed. 

W.  H.  Newbold,  for  appellant  J.  H.  Henxy, 
for  the  State. 

POPE,  0.  J.  The  defendant,  Qus  Lee,  was 
tried  in  May,  1907,  before  the  court  of  gen- 
eral sessions  for  Chester  county  on  the  charge 
of  murder  and  sent»iced  to  be  hanged.  The 
defendant  has  appealed  from  such  sentence, 
and  it  remains  for  this  court  to  pass  upcHi 
the  grounds  of  such  appeal 

The  record  for  appeal  does  not  contain  the 
testimony  offered  in  this  case,-  but  by  agree- 
ment of  counsel  engaged  in  this  case  the  tes- 
timony was  admitted  as  follows:  "Admitted 
the  killing,  and  attempted  to  show  that  the 
deceased  was  trying  to  shoot  the  defendant 
when  he  fired  the  fatal  shot,  and,  relying 
on  evidence  introduced  by  him  to  bring  out 
his  plea  of  self-defense,  there  was  testimony 
introduced  for  and  against  the  contention 
that  there  was  an  altercation  between  the 
two  men  just  pricM:  to,  and  also  at»  the  time 


8.CU 


STATIh  ▼.  LEJB. 


625 


that  the  fatal  sbot  was  fired,  and  overt  acts 
oommltted  by  the  deceased,  which,  if  belier* 
ed  by  the  Jury  might  have  been  suffid^t 
to  have  made  oat  the  defendant's  plea,  or  to 
have  reduced  the  crime  to  manslanghter.'* 
Jndge  Dantzler  defined  the  crime  of  murder, 
and  he  aiso  defined  the  crime  Of  manslaugh- 
ter, and  very  fully  defined  what  was  meant 
by  the  law  of  self-defense.  There  was  no 
api>lication  to  the  Judge  to  amplify  the  charge 
of  manslaughter.  **  'Homicide,'  Mr.  Foreman 
and  gentlemen.  Is  the  killing  of  any  human 
being.  Homicide  may  be  felonious,  may  be 
juBtiflable,  may  be  excusable.  Murder  Is 
felonious  homicide,  so  is  manslaughter.  Both 
of  them  are  felonies.  Murder  being  a  capi- 
tal felony,  and  manslaughter  not  being  a  cap- 
ital felony;  the  difference  between  the  two. 
But,  whenever  one  kills  another  unlawfully, 
it  Is  eith^  murder  or  manslaughter,  depend- 
ing, of  course,  upon  the  presence  or  the  ab- 
sence of  the  ingredient  of  malice.  If  one 
kills  another  unlawfully  and  does  it  mali- 
dously,  with  malice,  that  is  murder.  If  he 
kills  another  unlawfully  without  malice,  that 
Is  manslaughter.  Now,  you  have  the  dis- 
tinction clearly  defined  between  murder  and 
manslaughter.  'Malice'  Is  a  term  imposing 
wickedness,  and  excluding  a  Just  or  legal 
cause  of  excuse.  It  is  expressed  where  there 
is  positive  direct  evidence  showing  that  at 
the  time  of  the  killing  it  was  really  enters 
talned;  and  it  is  implied  as  where  the  evi- 
dence does  not  directly  show  that  the  malice 
was  entertained  at  that  time,  but  it  is  nec- 
essarily indirectly  implied  from  the  circum- 
stances and  facts  which  have  been  proved. 
If  you  find  the  defendant  is  £^llty  on  the 
first  count,  but  desire  to  recommend  him  to 
the  mercy  of  the  court,  and  you  find  him 
guilty  on  the  second  count  write:  "We  find 
the  defendant  guilty  on  the  first  count  with 
recommendation  to  the  mercy  of  the  court; 
guilty  on  the  second  count.' " 

The  circuit  judge  hild  great  stress  upon 
the  absence  of  malice,  but  did  describe  self- 
defense  as  follows:  "Self-defense  Is  an  af- 
firmative defense,  and  he  who  would  inters 
pose  it  as  a  plea  must  establish  it  by  the 
greater  weight  of  the  evidence  to  the  satis- 
ftu:tion  of  the  jury  and  there  are  three  ele- 
ments concurring  to  make  out  self-defense. 
First.  The  accused  must  not  have  been  at 
tanit  about  bringing  about  the  difficulty 
which  resulted  in  the  death  of  another.  He 
must  not  be  at  fault,  because  nobody  is  al- 
lowed under  the  law  to  make  a  necessity  and 
then  avail  himself  of  IJbie  necessity  of  which 
he  alone  is  responsible.  That  would  not  do. 
Second.  He  must  have  actually  believed  at 
the  time  of  the  killing  that  he  was  In  such 
Immediate  danger  of  losing  his  own  life,  or 
of  sustaining  aerioua  bodily  hanut  that  it 
was  necessary  for  him  for  his  own  protect 
tion  to  take  the  life  of  his  assaUant.  Third. 
That  the  circumstances  in  which  the  accused 
was  placed  were  such  as  would  in  the  opin- 
ion of  the  jury  justify  the  beUef  in  the  minds 


of  a  person  possessed  of  ordhiary  reason  and 
firmness.  We  will  see,  ther^ore,  Mr.  Fore- 
man and  gentlemen,  that  self-defense  rests 
upon  the  law  and  rule  of  necessity.  Years 
ago,  in  ancient  times,  before  the  modem  fire- 
arms were  invented,  the  law  said  a  man  must 
retreat  to  the  wall  before  he  could  plead  ne- 
cessity— that  was  because  men  fought  then 
with  swords,  the  combat  was  hand  to  hand — 
and,  while  the  same  rule  of  necessity  pre- 
vails and  Is  observed  to-day  and  is  required 
to  be  observed  in  these  modem  times  under 
the  law,  yet  the  .application  of  the  rule  has 
been  modified  by  the  fact  that  modem  fire- 
arms have  been  invented,  and  the  law  does 
not  require  a  man  to  retreat,  when  by  re- 
treating he  endangers  his  safety..  No  man 
Is  required  to  do  that  The  law  does  not  say 
that  there  must  be  no  possible  means  of  es- 
cape, not  at  all;  but  there  must  be  no  prob- 
able means  of  escape.  Now,  Mr.  Foreman 
and  gentlemen,  the  law  requires  one  inter- 
posing such  an  affirmative  defense  as  self- 
defense  to  establish  it  by  the  greater  weight 
of  the  evidence  to  the  satisfaction  of  the  Jury: 
yet,  if  he  should  interpose  such  a  defense 
and  fail  in  it,  fall  to  establish  it  to  the  sat- 
isfaction of  the  jury  by  the  greater  weight 
of  the  evidence,  should  fail  to  do  that,  yet,  if 
the  jury  entertains  a  reasonable  doubt  as  to 
the  guilt  of  the  accused,  they  must  acquit 
him*  even  though  the  accused  shall  fall  to 
establish  the  plea  of  self-defense,  if  <Hie  is 
interposed,  by  the  preponderance  of  the  evi- 
dence. So  Jealous  is  the  law  in  regard  to 
the  liberty  and  rights  of  the  people  charged 
with  crime  that  they  are  presumed  to  be  In- 
nocent until  they  are  proved  to  be  guilty  be- 
yond all  reasonable  doubt  And,  if  one  inter- 
poses a  plea  of  self-defense,  should  the  Jury 
from  the  consideration  of  the  testimony  en- 
tertain a  reasonable  doubt  as  to  whether  or 
not  that  plea  had  been  established  by  the 
greater  weight  of  the  evidence,  then  the  de- 
f<^dant  would  be  entitled  to  an  acquittal,  a 
reasonable  doubt"  The  judge  goes  forward 
in  his  charge  to  explain  what  is  meant  by  a 
"reasonable  doubt"  in  a  very  lucid  manner. 
Thus  it  will  be  seen  that  the  circuit  judge 
with  great  care  has  defined  ''murder,"  "man- 
slaughter," and  "self-defense,"  so  much  so 
that  no  request  was  made  to  change,  modify, 
or  amplify  his  description  of  these  offenses. 

Under  such  circumstances  we  fail  to  see 
how  the  jury  could  have  erred  respecting 
the  guilt  of  the  accused.  Hence  the  presid- 
ing judge  was  not  in  error  as  set  out  in  ex- 
ceptions 1,  2,  3,  4,  6,  6,  7,  and  8,  which  were 
as  follows: 

Exceptions: 

"(1)  Because  of  error  of  law  In  failing  to 
charge  the  jury  that  manslaughter  is  the  un- 
lawful killing  of  another  without  malice  ex- 
pressed or  implied,  and  that  the  malice  must 
be  proved  by  the  state  beyond  all  reason- 
able doubt;  there  being  no  charge  in  respect 
to  the  duty  of  the  state  to  prove  the  material 
elemttits  of  the  offense,  as  charged  in  the  in- 
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dlctment,  beyond  all  reaBonable  doubt  in  con- 
nection with  the  d^nitlon  given  by  his  honor 
of  mnrder  or  manslaughter,  or  anywhere  else 
in  the  charge. 

"(2)  Because  of  error  of  law  in  defining 
'manslaughter,'  and  limiting  it  simply  to  the 
offense  of  murder  with  the  element  of  malice 
left  out;  whereas,  manslaughter  is  the  tak- 
ing of  the  life  of  another  in  sudden  heat  and 
passion  upon  sufficient  legal  provocation,  with- 
out premeditation  or  malice,  and  nowhere  , 
In  his  honor's  charge  was  the  jury  instruct- 
ed to  consider  the  element  of  sudden  heat 
And  passion  upon  sufficient  legal  provocation 
as  circumstances  going  to  show  a  lack  of 
malice  or  premeditation. 

''(3)  Because  of  error  of  law  in  failing  to 
differentiate  between  murder  and  manslaugh- 
ter, not  only  upon  the  presence  or  absence 
of  the  ingredient  of  malice,  but  also  upon 
whether  the  killing  was  under  sadden  heat 
and  passion,  npon  sufficient  legal  provoca- 
tion which  would  destroy  any  implication 
of  malice,  and  reduce  the  killing  to  man- 
slaughter, or  whether  the  killing  was  from 
a  certain  deliberate  purpose  from  which  mal- 
ice could  be  implied ;  and  the  Jury  was  giv- 
en no  test,  no  standard,  no  criterion  by  which 
they  could  determine  the  presence  or  absence 
of  malice,  and  thereby  determine  whether 
the  offense  was  murder  or  manslaughter,  and, 
in  case  of  doubt  as  between  the  two  offenses, 
to  give  the  defendant  the  benefit  of  the  doubt 
and  ^d  the  lesser  offense. 

"(4)  Because  of  error  of  law  in  not  charg- 
ing the  Jury  that  implied  malice  must  be  es- 
tablished beyond  all  reasonable  doubt  from 
the  facts  and  circumstances,  and  that,  where 
the  killhig  was  the  result  of  a  sudden  heat 
and  passion  on  sufficient  legal  provocation, 
there  could  be  no  malice  either  expressed  or 
implied,  and  the  <^ense,  if  any,  would  be 
manslaughter,  and  not  murder. 

"(5)  Because  of  error  of  law  in  falling  to 
differentiate  between  murder  and  manslaugh- 
ter, and  leaving  it  to  the  jury  to  decide  which 
the  offense  was,  both  as  to  matters  of  law 
and  fact,  and  the  jury  under  the  charge  given 
had  no  test  and  no  alternative  but  to  find 
a  verdict  of  murder,  or  not  guilty,  and  this 
error  was  not  cured  later  in  the  charge  by 
stating  the  different  forms  of  the  verdict,  for 
the  jury  were  given  no  histructlons  as  to 
the  effect  of  sudden  heat  and  passion  upon 
sufficient  legal  provocation,  and  no  tests  to 
direct  it  as  to  what  oonclusion  to  reach. 

"(6)  Because  of  error  of  law  in  falling  to 
charge  the  jury  the  effect  of  a  recommenda- 
tion to  mercy  by  its  verdict  upon  the  court 
in  the  event  of  a  verdict  of  guilty  of  murder, 
which  would  reduce  the  punishment  to  life 
imprisonment,  thus  depriving  the  defendant 
of  the  benefit  of  his  rights  to  have  the  jury 
know  their  power  to  fix  the  penalty  as  be- 
tween death  and  life  imprisonment. 

**(J)  Because  of  error  of  law  in  failing  to 
charge  the  Jury  as  to  the  difference  in  punish- 
ment between   murder,   manslaughter,   and 


murder  with'  recommendation  to  mercy;  thus 
depriving  the  defendant  of  his  right  to  be 
tried  by  a  Jury  who  knew  that  they  had  the 
right  by  law  to  decide  upon  the  extent  of  the 
punishment  between  life  and  death. 

"(8)  Because  of  error  of  law  in  not  fuUy 
dedarhig  the  law  as  above  stated  to  the  Jury, 
but  leaving  them  uninformed  and  unenlisbt- 
ened  as  to  the  effect  of  sudden  heat  and  pas- 
sion upon  sufficient  legal  provocation  in  re- 
ducing the  offense  to  manslaughter,  and  man- 
slaughter under  the  law  of  recommendatioo 
to  mercy  of  the  court,  in  a  case  of  a  v^xllct 
of  murder,  and  as  to  the  necessity  of  the 
state  proving  each  and  every  material  ele- 
ment of  the  offense,  as  charged  in  the  Indict- 
ment, beyond  all  reasonable  doubt,  thus  con- 
fusing and  misleading  the  jury  as  to  tbeir 
duty  and  powers;  there  being  no  presumption 
that  the  Jury  were  learned  in  the  law  or  knew 
these  propositions  of  law — all  of  which  the 
defendant  was  entitled  to  the  benefit  of  in 
his  honor's  charge  to  the  Jury." 

We  affirm  the  judgment  of  the  drcnit 
court,  and  the  case  is  remanded  to  that  court 
for  the  purpose  of  having  a  new  day  assign- 
ed for  carrying  into  execution  the  sentmce 
of  the  court 


(19  8.  C.  219) 
8ANDBRS  V.  ATLANTIC  CX)AST  LINE  R. 
CX). 

(Supreme  Court  of  South  Carolina.     Feb.  27, 
1908.) 

1.  Cabbiebs  —  Cabbiaob  of  Goods  — Actions 

FOB   DAMAOE8--QUESnonS   FOB   JUBT— NeQ- 
LIOENCE. 

In  an  action  against  a  carrier  for  negligence 
in  delaying  the  deiiverv  of  horses,  etc.,  dip- 
ped over  its  i^ad,  whetner  defendant  was  neg- 
ligent held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  962.] 

2.  Saiob— Reception  of  Evidence. 

In  an  action  against  a  carrier  for  damages 
from  delay  In  delivering  horses,'  etc,  shipped 
over  its  road,  and  their  consequent  exposure, 
where  plaintiff  alleged  that  as  a  result  of  de- 
fendants negligence  he  was  compelled  to  feed, 
care  for,  and  doctor  the  stock,  and  suffered  loss 
and  expense,  testimony  showing  that  after  keep- 
ing one  of  the  horses  for  a  year,  plaintiff  lost 
f^}0  on  him  counting  the  year's  feed  was  com- 
petent 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  J.  C.  Klugh,  Judge. 

Action  by  J.  S.  Sanders  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.    Affirmed. 

Wlllcox  ft  Wlllcox,  for  appellant  W.  F. 
Clayton,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant in  the  transportation  of  live  stock. 
The  complaint  alleges:  "That  pkiintiff  pur- 
chased at  Atlanta,  Ga.,  about  Februarjr  1. 
1906,  a  car  load  of  live  stock,  12  mules,  and 
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10  horses,  and  ordered  Uie  same  shipped  to 
him  at  Florence,  S.  O.  That,  upon  notifica- 
tion hy  defendant  that  his  stock  had  arrived, 
plaintiff  proceeded  to  receive  them,  when  he 
found  that  it  was  not  the  stock  be  had 
bought,  and  so  notified  the  defendant,  when 
it  was  discovered  that  the  wrong  car  of 
stock  had  been  brought  to  Florence  as  plain- 
tllTB  stock.  That  some  days  thereafter  plain- 
ttlTs  car  of  stock  arrived  in  bad  condition, 
stuffed  up  from  cold,  from  long  exposure, 
thin,  gaunt,  and  unfit  to  be  placed  upon  the 
market,  and  one  of  the  animals  died  within 
a  few  days  after  delivery.  That  by  reason 
of  defendant's  negligence  in  shipping  plain- 
tilTs  car  of  stock  to  some  point  other  than 
the  point  to  which  billed,  and  the  long  ex- 
posure of  plaintiff's  stock  confined  in  win- 
ter to  a  car  caused  one  of  plaintifTs  animals 
to  die,  and  made  the  others  unfit  for  imme- 
diate sale^  compellhsg  plaintiff  to  feed,  care 
for,  nurse,  and  medicine  the  said  car  load 
of  stock,  engendering  loss  and  expense  to 
plaintiff  in  the  sum  of  $250."  The  defend- 
ant denied  the  allegations  of  the  complaint, 
except  its  corporate  existence.  The  Jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$125.  At  the  close  of  the  testimony,  the  de- 
fendant's attorneys  made  a  motion  for  a  non- 
suit on  the  ground  that  there  was  no  testi- 
mony tending  to  show  negligence  on  the  part 
of  the  defendant  The  motion  was  refused, 
and  this  is  assigned  as  error. 

The  plaintiff  testified  as  follows:  "Q.  You 
shipped  about  22  head?  A.  Yes,  sir;  loaded 
them  one  Thursday  afternoon  about  the  1st 
of  February,  loaded  them  myself.  Q.  Were 
you  at  any  time  notified  by  the  defendant 
tliat  your  stock  had  arrived?  A.  Yes,  sir. 
Q.  T^ll  what  you  did.  A.  I  went  to  the 
depot  for  my  stock.  It  was  on  Friday  after- 
noon, and  Mr.  Shepard  insisted  upon  deliver- 
ing me  a  lot  of  stock;  in  other  words,  Mr. 
Shepard  wanted  to  deliver  me  somebody 
else's  lot  of  stock.  Q.  It  was  not  your  lot 
that  arrived?  A.  No,  sir.  Q.  Did  your  lot 
ever  arrive?  A.  Yes,  sir.  Q.  How  long  after- 
wards? A.  Sunday  afternoon  afterwards. 
Q.  What  was  their  condition  when  th^  ar- 
rived? A.  When  the  stock  arrived,  they  seem- 
ed to  be  in  fair  condition,  when  they  arrived ; 
but  can't  say  it  looked  bad  when  it  got  here, 
except  for  many  bruises  on  it,  but  I  received 
the  stock  under  protest,  and  in  a  few  days 
afterwards  it  commenced  to  show  up.  Q. 
What  commenced  to  show  up?  A.  The  horses. 
Q.  Sick  horses?  A.  Yes,  sir.  Q.  How  were 
they  sick?  A.  Some  had  colds,  and  some  had 
pneumonia.  Mr.  McNiel:  If  the  stock  was 
received  in  fair  condition  as  the  witness  has 
stated —  A.  Seemingly  so.  Q.  How  long  aft- 
er you  unloaded  the  stock  did  you  discover 
tliat  tli^  were  stuffed  with  oolds  and  pneu- 
monia? A.  Anywhere  from  one  to  five  or 
ten  days — anywhere  along  there.  It  takes 
time  to  develop  these  things.  Q.  And  you 
say  tliat  one  of  them  died?  A.  Yes,  sir.  Q. 
How  long  after  that  did  he  die?    A.  One 


died  in  about  a  week  or  10  days  after  that 
Q.  Well,  Mr.  Sanders,  you  have  alleged  that 
you  have  been  damaged  $250  by  reason  of 
this  negligence  of  the  railroad  company. 
Please  state  how  you  were  damaged,  if  any. 
A.  My  stock  should  have  been  here  Friday 
night  My  stock  went  to  somebody  else,  and 
somebody  else's  stock  came  to  me,  and  had 
to  be  transferred  back  around  again.  Q. 
Well,  that  is  all  true,  but  you  say  that  you 
have  been  damaged  $250.  A.  All  men  who 
have  ever  shipped  horses  know  that  it  is  very 
injurious  to  ship  them,  even  for  them  to  come 
straight  through.  After  you  ship  and  unload, 
and  th^  go  to  some  other  point,  the  longer 
you  keep  it  out  on  the  road  it  is  more  apt — 
it  is  more  subject  to  damage.  Q.  Was  there 
any  damage  due  to  standing  up  by  any  of 
the  other  stock?  A.  Yes,  sir ;  a  good  many  of 
them  got  thin  and  poor  and  unfit  for  sale, 
and  lost  the  fat"  There  was  other  testi- 
mony to  the  effect  ttiat  the  stock  when  de- 
livered at  Florence  appeared  to  be  bunged  up 
and  full  of  cold.  The  car  containing  the 
plaintiff's  stock  was  shipped  to  Brunson,  a 
station  on  the  Charleston  &  Western  Carolina 
Railroad.  In  the  light  of  this  testimony,  it 
cannot  be  said  that  there  was  a  total  failure 
of  evidence  tending  to  show  negligence. 

The  defendant's  attorneys  also  made  a 
motion  for  a  new  trial  on  the  same  grounds 
as  were  urged  upon  the  motion  for  nonsuit. 
The  refusal  to  grant  the  motion  is  also  as- 
signed as  error.  This  question  is  disposed 
of  by  what  was  said  in  considering  the  ques- 
tion whether  there  was  error  in  refusing  the 
nonsuit 

The  last  exception  is  as  follows:  "His 
honor  erred,  it  is  respectfully  submitted,  in 
ruling  as  competent,  over  defendant's  ob- 
jection, the  testimony  of  the  witness  S.  H. 
Sanders  in  estimating  the  damage  sustained 
by  alleged  injury  to  a  horse  to  be  $200,  as 
follows:  *Q.  How  much  did  you  lose  on  the 
horse  after  keeping  him  a 'year?  A.  Lost 
$200  on  him,  counting  a  year's  feed' — where- 
as he  should  have  ruled  such  testimony  to  be 
incompetent,  as  showing  the  proper  measure 
of  damages."  The  presiding  judge  properly 
ruled  that  the  question  was  competent,  as  it 
was  in  response  to  the  allegations  of  the 
complaint 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afQrmed. 


(79  S.  C.  209) 

USSERY  V.  AUGUSTA-AIKBN  R.  CO. 

(Supreme  Court  of  South  Carolina.    Feb.  26, 
190a) 

1.  Negligence— Willfulness. 

Willful  or  wanton  refusal  to  perform  an  ob- 
vious duty  is  not  to  be  imputed  from  the  lack  of 
perfect  diligence  and  vigilance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  I  13.] 

2.  Same— BVIDENCE— SUFFICIENOT. 

Evidence  showing  nothing  more  than  the 
doing  of  the  act  described  in  insufScient  to  war 
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rant  a  verdict  for  willfal  or  wanton  disregard 
of  duty,  when  plaintiif  himself  alleges  the  act 
mar  have  been  one  due  merdy  to  the  lack  of 
ordinary  care. 

8.  Garbiebs— Stopping  at  Stations— Negij- 

GSNCE--QinE8TI0N  FOB  JUBT. 

In  an  action  against  an  electric  railroad 
company  for  damages  for  failing  to  stop  on  sir- 
nal  at  a  station,  evidence  considered,  and  held, 
that  defendant's  motion  for  a  nonsuit  as  to  the 
cause  of  action  for  punitive  damages  should 
have  been  granted. 

Appeal  from  Oommon  Pleas  Circnit  Court 
of  Aiken  County;    J.  C.  Klugh,  Judge. 

Action  by  C.  M.  Ussery  against  the  Augnft- 
ta-Aiken  Railroad  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
rersed. 

Boykln  Wright,  Geo.  T.  Jackson,  and  J, 
B.  Salley.  for  appellant  Davis,  Gunter  ft 
Gyles,  for  respondent 

WOODS,  J.  The  defendant  owns  and  op- 
erates an  electric  railway  from  Augusta,  Ga., 
to  Aiken,  S.  C,  and  Langley  is  an  important 
station  on  the  line,  at  which  cars  stop  on 
signal  from  persons  wishing  to  become  pas- 
sengers. The  plaintiff  recovered  Judgment 
against  the  defendant  for  $50,  in  a  magls^ 
trate's  court  on  substantially  these  allega- 
tions: That  on  22d  October,  1906,  he  was 
at  defendant's  Langley  station,  desiring  to 
take  defendant's  car  passing  Langley  for  Ai- 
ken about  5  o'clock  in  the  afternoon;  that 
disregarding  the  signal  that  was  properly 
given,  'Srhich  signal  the  defendant's  agents 
or  servants  saw,  or  by  the  use  of  ordinary 
care  could  and  should  have  seen,"  the  de^ 
fendant  negligently,  willfully,  and  wantonly 
failed  and  refused  to  stop  the  car,  and  there- 
by "greatly  delayed,  inconvenienced,  humili- 
ated plaintiff,  caused  him  to  loose  valuable 
time,  causing  him  to  be  exposed  at  said  sta- 
tion, and  in  other  rejects  damaged  the  plain- 
tiff in  the  mm  of  $100."  On  appeal  to  the 
circuit  court  the  judgment  of  the  magistrate 
was  affirmed.  The  case  turns  upon  whether 
there  was  any  evidence  to  support  the  ver- 
dict 

As  to  the  signal,  the  plaintiff  testified: 
"The  car  came,  and,  when  I  first  saw  car, 
was  some  200  or  300  yards  off.  .  I  was  on 
the  north  side  of  the  trade,  and  crossed  to 
the  southern  side  when  I  first  saw  the  car, 
and  when  I  crossed  the  track  the  motorman 
was  on  the  car,  and  had  his  face  to  the 
front  I  had  always  waved  them  in  this 
way,  and  liad  never  had  one  leave  me  be- 
fore." J.  B.  Howard,  a  witness  for  the  plain- 
tiff, testified  that  a  signal  from  that  point 
could  be  seen  by  a  motorman  100  yards  or 
more,  that  the  car  was  100  to  200  yards  away 
when  the  signal  was  given,  and  that  he  saw 
Ussery  make  only  one  motion.  The  motor- 
man  testified  he  was  on  the  lookout,  but  did 
not  see  any  signal  to  stop.  Langley  is  a 
place  of  considerable  population,  and  persons 
who  have  no  intention  of  taking  the  electric 


car  are  frequently  at  the  station.  The  mo- 
torman's  attention  was  not  only  to  be  given 
to  signals,  but  to  seeing  that  the  track  was 
clear.  A  single  motion  with  his  hand  was 
the  only  signal  given  by  the  plaintiff.  From 
this  evidence  it  was  possible  to  infer  the  mo- 
torman was  not  as  vigilant  in  looking  ott 
for  passengers  as  he  might  have  been;  but 
certainly  it  could  not  be  reasonably  inferred 
that  he  was  not  looking  out  at  all,  or  that 
he  actually  saw  the  signal  and  refused  to  re- 
gard it  Willful  or  wanton  refusal  to  per- 
form an  obvious  duty  is  not  to  be  imputed 
on  surmise  or  suspicion,  or  from  the  lack  of 
perfect  diligence  and  vigilance. 

The  motorman's  failure  to  respond  to  an 
Instantaneous  signal  given  with  one  motion 
of  the  hand  may  be  as  well  attributed  to  the 
momentary  diversion  of  his  attention  so  that 
he  failed  to  see  it  as  to  any  other  cause. 
There  is  not  only  no  proof  whatever  that  he 
saw  the  movement  but  the  plaintiff  does  not 
even  so  allege;  on  the  contrary,  the  allega- 
tion of  the  complaint  is,  in  the  alternative, 
that  he  neither  saw  it  or  by  the  use  of  or- 
dinary care  could  have  seen  it  If  his  fail- 
ure to  see  it  was  due  only  to  lack  of  ordinary 
care,  then  he  was  guilty  of  negligence,  and 
the  defendant  was  liable  only  for  compensa- 
tory^ damages.  The  plaintiff  cannot  have  a 
verdict  for  willful  or  wanton  disregard  of 
duty  on  showing  nothing  more  than  the  doing 
of  the  act  described,  when  he  himself  alleges 
the  act  may  have  been  one  due  merely  to  the 
lack  of  ordinary  care.  In  the  case  of  Mil- 
hous  V.  Railway  Co.,  72  8.  C  442,  62  S.  B. 
41,  110  Am.  St  Rep.  620,  it  is  said  the  fail- 
ure of  an  engineer  to  see  a  passenger  may 
be  the  result  of  willfulness,  and  of  this  there 
can  be  no  doubt.  But  that  case  is  not  au- 
thority for  holding  punitive  damages  to  be 
recoverable  on  such  evidence  as  was  here  ad- 
duced. This  case  is  not  the  same  in  its 
facts,  but  is  analogous  to  the  cases  of  Trapp 
V.  Railway  Co.,  72  S.  0.  d43,  51  S.  Bl  919, 
Fort  V.  Railway  Co.,  64  S.  C.  423,  42  S.  E. 
196,  and  Aaron  v.  Railway  Co.,  68  S.  C.  98, 
46  S.  E.  556,  In  all  of  which  cases  It  was 
held  there  was  no  evidence  of  wantonness  or 
willfulness.  In  Thomas  v.  Railway  Co.,  122 
N.  C.  1005,  30  S.  B.  348,  and  Morse  v.  Dun- 
can (C.  C.)  14  Fed.  396,  it  was  held  that  facts 
such  as  were  here  proved  do  not  warrant  a 
recovery  of  punitive  damages.  The  defend- 
ant's motion  for  a  nonsuit  as  to  the  cause  of 
action  for  punitive  damages  should  have 
been  granted. 

The  plaintiff  was  delayed  an  hour,  and 
there  was  some  evidence  that  his  business 
matters  were  somewhat  disarranged  In  conse- 
quence. The  evidence  as  to  his  actual  dam- 
ages was  by  no  means  clear,  but  we  cannot 
say  there  was  no  evidence  to  go  to  the  jury 
on  this  point 

The  judgm^it  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  the  magistrate's 
court  for  a  new  triaL 
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GHIDSBY  et  aL  ▼.  BROOEBS  et  aL 

BROOKES  et  al.  ▼.  GHIDSBY  et  al. 

(Supreme  Ck>nrt  of  Georgia.    Feb.  26,  190a> 

1.  ElTEcnotKT—PiJfiADiNO  — Title  to  Main- 
tain. .     ^ 

A  petition  in  an  action  to  recover  land 
fails  to  set  out  a  cause  of  action  where  the 
title  of  the  plaintiff  to  the  premises  as  therein 
alleged  is  insufficient  in  law  to  support  a  re- 
covery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  17,  Ejectment,  §§  165,  166.] 

2.  Wills  —  FoBKioN    Wills -^  Necessity    of 

^^BO  BATE 

The  title  to  lands  in  Georgia  can  only  pass 
by  devise  where  the  will  has  oeen  probated  in 
this  state  according  to  the  statutes  in  such 
cases  made  and  provided. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  49,  Wills,  S  572.] 

3.  Same— Rights  of  Devisees. 

A  devisee  under  a  will  executed  and  pro- 
bated in  another  state  cannot  maintain  a  suit 
to  recover  the  land  adversely  held  until  the  will 
has  been  probated  in  this  scate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  WUls,  I  572.] 

4.  Same. 

The  ruling  in  Doe  v.  Roe,  31  Ga.  693.  that 
•*an  exemplified  copy  (conforming  to  the  provi- 
sions of  the  act  of  Congress)  of  a  testamentary 
paper,  executed,  published,  probated,  and  record- 
ed as  a  last  will  and  testament  in  the  state  of 
Maryland,  may  be  a  good  muniment  of  title  to 
real  estate  in  Georgia,  even  though  the  will  was 
neither  probated  nor  recorded  in  this  state,"  is 
formally  overmlod. 

6*  Error— Decision— Cboss-Bill  of   Excep- 
tions. 

"When  the  Supreme  Court  has  before  it 
both  a  main  bill  of  exceptions  and  a  cross-bill  of 
exceptions,  and  the  latter  presents  a  question 
whlcn  is  controlling  upon  the  case  as  a  whole, 
it  will  be  disposed  of  nrst ;  and,  if  the  judgment 
therein  excepted  to  is  reversed,  the  writ  of  error 
issued  upon  the  former  will  be  dismissed.** 
(Syllabus  by  the  Court.) 

KrroT  from  Superior  Court,  Floyd  County; 
Hoses  Wright,  Judge. 

Action  by  R.  L.  CMdsey  and  others  against 
W.  W.  Brookes  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  De- 
fendants assign  cross-error.  Judgment  on 
cross-bill  of  exceptions  reversed,  and  main 
bill  dismissed. 

R.  L.  Chldsey,  W.  B.  Chldsey,  George  B. 
Ghldsey,  James  Berrien  Chldsey,  and  Sarah 
Francis  Chldsey  (the  last  two  by  their  next 
ftiend,  George  F.  Chidsey)  filed  their  petition 
In  the  superior  court  of  Floyd  county  against 
W.  W.  Brookes,  J,  B.  Sullivan,  and  others,  as 
trustees  of  Shorter  College,  to  recover  an  un- 
divided one-eighth  interest  In  a  described  lot 
of  land.  It  was  alleged  that  each  of  the  peti- 
tioners were  the  owners  of  an  undivided  one- 
fortieth  interest  In  the  land  described,  and 
that  the  land  was  in  the  possession  of  the  de- 
fendants, who  refused  to  deliver  possession 
thereof  to  petitioners  or  pay  them  the  mesne 
profits  thereof.  Attached  to  the  petition  was 
an  abstract  of  title,  beginning  with  the  grant 
from  the  state  to  Ambrose  Sanders,  and  ter- 
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minatlng  in  a  will  alleged  to  have  been  exe- 
cuted by  8.  S.  Farrer  and  probated  In  the 
court  of  ordinary  of  the  district  of  Charles- 
ton, state  of  South  Carolina.  The  abstract 
of  title  was  by  reference  made  a  part  of  the 
petition.  The  petition  was  amended  by  at- 
taching as  a  part  thereof  a  copy  of  the  will 
of  S.  S.  Farrer,  and  by  alleging  that  upon  its 
probate  and  record  in  the  district  of  Charles- 
ton, state  of  South  Carolina,  on  May  2,  1861, 
the  nominated  executors  qualified;  that  they 
have  never  qualified  as  executors  in  the  state 
of  Georgia ;  that  they  assented  to  the  devise 
of  the  land  sued  for,  as  set  out  in  the  third 
and  seventh  items  of  the  will,  and  assumed 
no  further  control  of  the  land,  but  deliv- 
ered possession  thereof  to  the  life  tenant,  to 
be  enjoyed  by  her  and  by  the  mother  of  the 
plaintiffs  during  her  life,  and  by  the  plain- 
tiffs at  the  termination  of  the  successor's  life 
estate.  The  petition  was  amended  in  other 
particulars  not  necessary  to  notice.  The  de- 
fendants demurred  generally,  on  the  ground 
that  no  cause  of  action  was  set  out  in  the 
petition,  and  i^eclally  to  certain  paragraphs. 
The  demurrer  was  overruled,  and  exceptions 
pendente  lite  were  filed.  The  defendants  an- 
swered, denying  the  title  of  the  plaintiffs  and 
their  right  to  the  possession  of  the  land.  The 
case  proceeded  to  trial,  and  certain  documents 
were  allowed  In  evidence,  over  the  objection 
of  the  defendants.  To  the  rulings  of  the 
court  admitting  the  same  in  evidence  the  de- 
fendants excepted  pendente  lite.  At  the  con- 
clusion of  the  evidence  the  court  directed  a 
verdict  in  favor  of  the  defendants.  A  mo- 
tion for  new  trial  was  overruled,  and  the 
plaintiffs  excepted.  The  defendants  sued  out 
a  cross-bill  of  exceptions,  assigning  error  up- 
on their  exceptions  pendente  lite. 

Denny  &,  Harris  and  W.^  M.  Henry,  for 
plaintiffs  in  error.  B.  H.  Callaway,  Dean  & 
Dean,  and  J.  Branham,  for  defendants  in  er- 
ror. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  "When  the  Supreme  Court  has  be- 
fore it  both  a  main  bill  of  exceptions  and  a 
cross-bill  of  exceptions,  and  the  latter  pre- 
sents a  question  which  is  controlling  upon 
the  case  as  a  whole,  it  will  be  disposed  of 
first;  and,  if  the  Judgment  therein  excepted 
to  is  reversed,  the  writ  of  error  issued  upon 
the  former  will  be  dismissed."  Rives  v. 
Rives,  113  Ga.  3©2,  39  S.  E.  79;  Cheshire  v. 
Williams,  101  Ga.  814,  29  S.  B.  ^91.  The  de- 
murrer  In  the  present  case  raises  the  question 
of  the  right  of  the  plaintiffs  to  recover  on  the 
title  alleged  in  the  petition.  In  the  recent 
case  of  Dugas  v.  Hammond  (Ga.)  00  S.  E.  268. 
this  court  held  that  where  the  plaintiff  set 
forth  in  his  petition  the  title  upon  which  he 
relied  to  recover  the  land,  and  that  title  was 
Insufficient  in  law,  the  petition  should  be  dis- 
missed upon  demurrer.  It  appears  from  the 
petition  In  the  present  case  that  the  plaintiffs 
base  their  right  to  recover  upon  a  will  pro- 
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bated  In  the  state  of  South  Carolina,  but 
which  had  never  been  probated  or  admitted 
to  record  in  any  court  in  this  state.  The 
question  is  therefore  presented  of  the  right 
of  the  plaintiffs,  whose  title  is  dependent  up- 
on a  foreign  will  which  had  never  been  pro- 
bated in  this  state,  to  maintain  and  prose- 
cute an  action  for  the  recovery  of  land. 

It  is  an  acknowledged  principle  of  law  that 
the  title  and  disposition  of  land  Is  exclusively 
subject  to  the  laws  of  the  state  where  it  is 
situated,  and  which  alone  can  prescribe  the 
mode  by  which  title  can  pass  from  one  per- 
son to  another.  U.  S.  v.  Crosby,  7  Cranch  (U. 
S.)  116,  8  L.  Ed.  287;  Kerr  v.  Moon,  9  Wheat 
(U.  S.)  565,  6  L.  Ed.  161;  McCommick  v.  Sul- 
livant,  10  Wheat  (U.  S.)  192,  6  L.  Ed.  300; 
Robertson  v.  Pickrell,  109  U.  S.  608,  3  Sup. 
Ct.  407,  27  L.  Ed.  1049 ;  Campbell  v.  Porter, 
162  U.  S.  478,  16  Sup.  Ct  871,  40  L.  Ed.  1044 ; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  460,  22 
Am.  Dec.  41.  In  this  state  a  paper  purely 
testamentary  in  character  must  be  probated 
before  it  will  serve  to  pass  title.  Johnson 
V.  Slrmans,  69  Ga.  617.  If  the  will  upon 
which  the  plaintiffs  relied  to  establish  title 
in  themselves  had  been  a  domestic  will,  and 
had  never  been  probated.  It  would  have  been 
inadmissible  in  evidence  as  a  muniment  of 
title;  and  ineffectual  as  a  basis  of  recovery  of 
realty  therein  attempted  to  be  devised.  Un- 
der Civ.  Code  1895,  S  3291,  personalty  pass- 
ing under  the  will  of  a  nonresident  admitted 
to  probate  in  another  state  might  be  recover- 
ed in  an  action  in  this  state  upon  a  copy  of 
the  will  and  probate  thereof,  when  properly 
certified  according  to  the  act  of  Congress.  In 
1878  the  Legislature  first  made  provision  for 
the  probate  of  a  foreign  will,  and  in  1894  an- 
other act  was  passed  by  the  General  Assembly 
for  the  probate  of  foreign  wills.  This  latter 
act  is  now  embodied  in  Civ.  Code  1895,  §§ 
3298-3306.  These  sections  declare  that  a  will 
conveying  property  in  this  state,  executed  by 
persons  residing  out  of  this  state,  shall  be 
treated  as  a  foreign  will,  and  that  such  for- 
eign will  may  be  admitted  to  probate  in  the 
same  manner  and  upon  like  proof  as  in  the 
case  of  domestic  wills,  or  it  may  be  admitted 
to  probate  upon  the  production  of  an  exemp- 
lification of  the  probate  proceedings  certified 
according  to  the  provisions  of  the  act  of 
Congress,  and  may  be  attadced  or  resisted  on 
the  same  grounds  as  other  Judicial  proceed- 
ings from  a  sister  state  of  the  United  States. 
If  a  foreign  probate  was  sufficient  without  the 
domestic  probate,  then  this  statute  was  un- 
necessary and  useless.  Its  enactment  was  a 
legislative  appreciation  of  the  general  prin- 
ciple that  Judicial  proceeding's  in  one  state 
have  no  extraterritorial  force  as  to  land  in 
another  state.  The  effect  of  these  Code  sec- 
tions is  to  render  probate  essential  to  the 
validity  of  the  will  as  a  conveyance  of  title, 
whether  the  will  be  domestic  or  foreign.  Sim- 
ilar statutes  have  been  enacted  in  other 
states,  and  have  been  given  this  interpreta- 


tion. McCOmmick  v.  Sulllvant  supra;  Thrash- 
er V.  Ballard,  33  W.  Va.  285,  10  S.  E.  411,  25 
Am.  St  Rep.  894;  LIndley  v.  O'Reilly,  50  N. 
J.  Law,  636,  15  Atl.  379,  1  L.  R.  A.  79,  7  Am. 
St  Rep.  802. 

Prior  to  1878,  and  while  there  was  no  stat- 
utory provision  for  the  probate  of  a  forei^^n 
will,  it  was  held  by  this  court  that  an  ex- 
emplified copy  of  a  will  probated  in  another 
state  was  a  good  muniment  of  title  to  real 
estate  in  Georgia,  although  the  will  was  nei- 
ther probated  nor  recorded  In  this  state.    Doe 
ex  dem.  Dooley^  v.  Roe  and  McCurley,  31  Ga. 
693.    Counsel  for  defendants  in  error  ask  leare 
to  review  this  case  on  this  point    We  think 
the  ruling  is  opposed  to  the  almost,  if  not 
quite,  universal   holdings  in  other  Jurisdic- 
tions.   It  seems  to  us  that  to  give  conclusive 
effect  to  a  foreign  will  disposing  of  land  in 
this  state  would  be  to  allow  courts  of  other 
states  to  establish  the  validity  of  a  will  dis- 
posing of  land  in  Georgia.    The  learned  Judge 
who  delivered  the  opinion  of  the  court  predi- 
cated this  ruling  upon  the  act  of  Congress 
which  requires  full  faith  and  credit  to  be 
given  in  each  state  to  the  records  and  Judi- 
cial proceedings  of  all  other  states.    But  this 
provision  of  the  federal  Constitution  and  the 
act  of  Congress  applies  only  to  the  records 
and  proceedings  of  courts  so  far  aa  they  have 
Jurisdiction,  and  are  not  to  be  construed  so 
as  to  give  a  foreign  Judgnient  extraterritorial 
effect  in  disposing  of  land  in  another  state. 
Lindley  v.  O'Reilly,  supra,  and  cases  cited. 
We  think  that  the  act  of  :f894,  providing  for 
the  probate  of  a  foreign  will  in  this  state, 
impliedly   repeals  the   ruling  announced  in 
the  Dooley  Case  in  81  Ga.  693;    but  as  we 
deem  the  ruling  there  made  to  be  unsound, 
we  formally  overrule  so  much  of  that  case 
as  decides  that  an  exemplification  of  a  pro- 
bate of  a  foreign  will  is  admissible  in  evi- 
dence as  a  muniment  of  title  to  real  estate 
in  this  state,  although  the  will  was  neither 
probated  nor  recorded  in  this  state. 

According  to  the  allegations  in  the  petition 
the  title  of  the  plaintiffs  depends  upon  the 
unprobated  foreign  will  as  being  effectual  to 
convey  title  to  themselves.  It  was  necessary, 
therefore,  to  establish  their  title,  that  they 
should  have  alleged  that  the  will  had  been 
probated  in  this  state.  The  defect  in  the 
plaintiffs'  title  appears  upon  the  face  of  their 
petition ;  and  the  court  should  liave  sustain- 
ed the  demurrer,  which  challenged  the  suffi- 
ciency of  the  petition  as  setting  forth  a  cause 
of  action.  Inasmuch  as  the  court  should 
have  sustained  the  demurrer  on  this  ground, 
it  is  unnecessary  to  discuss  the  other  points 
made  in  the  cross-bill  of  exceptions,  or  in 
the  main  bill  of  exceptions.  Inasmuch  as 
the  demurrer  should  have  been  sustained,  the 
subsequent  trial  was  nugatory.  According- 
ly direction  is  given  that  the  verdict  be  set 
aside  and  the  case  be  dismissed,  on  the  ground 
that  no  cause  of  action  was  set  out  in  the 
petition. 
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Jadgment  on  the  cross-bill  of  exceptions 
reversed;  main  bill  of  exceptions  dismissed. 
Adl  the  Justices  concur,  except  HOLDEN,  J., 
Y^bo  did  not  preside. 


(130  Ga.  170) 

^TNA  INS.  CO.  T.  LIPSITZ. 
(Supreme   Court  of   Georgia.    Feb.   22,   1908.) 

1.  INSU&ANCB  —  AonON    OW    POLIOT  —  IWVBN- 
TOBY- 

Wbere  the  only  complaint  as  to  an  invento- 
ry required  by  an  insurance  policy  to  be  talcen 
of  the  Rtock  of  goods  Insured  is  that  part  of 
it  was  in  Hebrew,  it  not  being  stated  what  por^ 
tion  thereof  was  in  such  language,  and  it  not 
appearing  from  the  record  that  any  portion  of 
the  inventory  was  i^  Hebrew,  such  complaint  is 
without  merit. 

2.  Samb— Iron -Safe  Claitsb. 

It  is  a  sufficient  compliance  with  the  usual 
"iron-safe  clause"  of  a  fire  policy,  in  respect  to 
the  keeping  of  books,  if  from  the  books  kept 
by  the  insured,  with  the  assistance  of  those  who 
understood  the  system  on  which  they  were  kept, 
the  amount  of  purchases  and  the  amount  of 
sales  can  be  ascertained,  and  cash  transactions 
distinguished  from  those  on  credit.  There  was 
no  merit  in  the  general  exception  to  the  instruc- 
tions given  to  &e  jury  on  this  subject 

[E>d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  I  853.] 

a.  Writ  ot  Bbbor— iNSTBUcnoNS—HABMunss 

Ebbob. 

As  .there  were  admittedly  no  conflicts  in 
the  evidence  to  be  reconciled  by  the  jury,  the 
charge  on  this  subject,  even  if  erroneous,  was 
not  hurtful. 

[Kd.  NotCk— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  i  4220.] 

4.   SaMK— ASSIONMBNTB  OF  BBBOB— WaIVEB. 

Assignments  of  error  not  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error  will 
be  considered  as  abandoned. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  §1  425&^261.1 

Lumpkin,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Action  by  Wolf  Llpsitz  against  the  -^tna 
Insurance  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

On  April  15,  1904,  the  ^Btna  Insurance  Com- 
pany Issued  to  Wolf  Llpsitz  a  policy  for  $3,- 
000  on  a  stock  of  merchandise  in  the  town  of 
Collins,  to  continue  in  force  for  one  year.  A 
fire  occurred  March  13,  1905,  greatly  damag- 
ing the  goods ;  and,  upon  refusal  of  the  com- 
pany to  pay  the  loss,  the  assured  entered  suit 
on  the  policy.  Breach  of  the  "Ironnsafe 
clause"  was  pleaded.  Upon  the  trial  the  evi- 
dence submitted  in  behalf  of  plaintiff  tended 
to  show  that  on  the  night  of  the  fire  he  was 
in  th^  t0Wn  of  Hagan,  where  he  resided;  some 
distance  from  Collins,  and  knew  nothing  of 
the  fire  till  the  next  morning;  that  the  val- 
ue of  the  stock  of  goods  in  the  store  at  the 
time  of  the  fire  was  between  $4,000  and  $5,- 
000,  and  that,  while  the  fire  consumed  few,  if 
any,  of  the  goods  so  that  they  could  not  be 
Identified,  they  were  damaged  by  fire  to  the 
extent  of  86  per  cent  of  their  value.    The 


policy,  which  was  put  in  evidence  by  plaintiff, 
contained  this  stipulation:  'The  following 
covenant  and  warranty  is  hereby  made  a  part 
of  this  policy:  (1)  The  assured  will  take  a 
complete  itemized  inventory  of  stock  on  hand 
at  least  once  each  calendar  year ;  and  unless 
such  Inventory  has  been  taken  within  twelve 
calendar  mgnths  prior  to  the  date  of  this  pol- 
icy, one  shall  be  taken  in  detail  within  30  days 
of  issuance  of  this  policy,  or  this  policy  shall 
be  null  and  void  from  such  date,  and  upon  de- 
mand of  the  assured  the  unearned  premium 
from  such  date  shall  be  returned.  <2)  The  as- 
sured will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  record 
of  business  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash  and 
credit,  from  date  of  inventory  as  provided  for 
in  first  section  of  this  clause,  and  during  the 
continuance  of  this  policy.  ♦  ♦  ♦  In  the 
event  of  failure  to  produce  such  set  of  books 
and  inventories  for  the  inspection  of  this  com- 
pany, this  policy  shall  become  null  and  void, 
and  such  failure  shall  constitute  a  perpetual 
bar  to  any  recovery  thereon.'* 

The  plaintiff  testified  In  behalf  of  himself ; 
and  so  much  of  his  testimony  as  bears  on  the 
questions  presented  for  adjudication  was  as 
follows:  'The  total  loss  I  sustained  was 
about  $3,500.  *  *  *  I  had  the  stock  in 
there.  ♦  ♦  •  As  to  what  I  had  in  there  be- 
fore the  fire,  I  have  got  to  go  by  what  I  had 
on  the  books.  I  know  the  goods  that  I 
bought.  ♦  •  ♦  I  did  not  know  the  value 
just  before  the  fire.  I  know  I  had  a  big  stock 
of  goods  before,  and  I  always  [bad]  $5,000  or 
$6,000  worth  of  stock  on  hand  all  the  time. 

•  ♦  •  I  don't  know  how  much  I  did  have. 
Concerning  the  books  and  papers  on  hand  In 
the  store  at  the  time  of  the  fire  to  Indicate  the 
exact  amount  of  goods  I  had  on  hand,  I  had 
a  book  to  put  the  cash  on  when  I  sold  goods. 
Whether  my  books  would  show  (the  books 
that  I  saved  from  this  fire)  the  amount  of 
such  goods  I  had  on  hand  at  the  thne  of  the 
fire — I  couldn't  tell  that.  I  kept  my  cash 
book  showing  cash  sales  I  made  every  day.  I 
kept  the  day's  cash  in  my  cash  book.  The 
cash  book  was  used  so  I  might  know  what 
business  I  was  doing.  The  cash  book  con- 
tained a  complete  list  of  cash  sales.  Daily 
sales.  All  the  cash  sales.  ♦  ♦  ♦  I  swore 
to  the  Insurance  company  that  what  was  in 
my  store  at  the  time  of  the  fire  was  worth 
$4,200.    I  know  it  because  the  books  show  it 

•  •    •    The  manner  in  which  I  arrived  at 

•  •  •  the  amount  of  loss  was  taking 
stock  after  the  fire.  The  stock  of  goods  was 
damaged  85  per  cent  •  •  ♦  As  a  matter 
of  fact,  I  don't  know  that  I  could  take  my  set 
of  books  and  show  the  exact  value  of  my 
stock  of  goods,  the  exact  value  of  my  entire 
stock  of  goods.  I  don't  know  whether  I 
could  or  not.  My  ledger  was  used  to  put  my 
bills  in,  what  I  bought  I  entered  my  pur- 
chases in  the  ledger,  nothing  else.  These 
are  the  only  books  that  I  kept  I  am  of  He- 
brew descent    I  kept  some  of  my  books  in 
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Hebrew.  My  cash  book  was  kept  In  Hebrew, 
a  part  of  it.  Some  of  the  cash  book  that  I 
turned  over  to  the  company  was  kept  In  He- 
brew, and  with  some  It  I  did  the  best  I 
could.  The  book  that  I  kept  as  a  cash  book 
was  kept  as  it  is  now.  The  book  shows  how  It 
was  kept  It  is  as  I  kept  It  ♦  ♦  ♦  Some 
of  the  entries  are  in  Hebrew.  •-  ♦  ♦  I  do 
not  recall  whether  or  not  my  cash  sales 
were  made  up  and  entered  on  my  cash  book. 
I  guess  I  put  down  all  the  daity  sales  in  the 
book.  •  •  •  Whatever  I  taken  in  I  put 
it  down  there.  •  •  •  i  entered  my  goods 
that  I  bought  in  my  ledger.  Not  all  of  them. 
1  got  a  lot  of  goods  I  didn't  put  down  there. 
There  were  some  bills  I  hadn't  put  down  yet 
I  put  them  down  when  I  get  the  bills.  •  ♦  • 
I  think  I  put  down  all  of  the  bills  from  the 
time  of  the  Insurance  until  the  fire  occurred. 
As  I  said,  there  were  some  bills  that  were  not 
put  down  In  the  books,  because  I  did  not  put 
down  the  bills  until  I  got  them.  ♦♦•  I  ar- 
rived at  the  value  of  the  goods  in  the  stock 
[at  the  time  of  the  fire]  by  taking  stock,  and 
then  I  knew  what  I  got  for  them,  and  what  I 
gave  for  them,  and  how  much  I  lost  •  ♦  • 
I  didn't  do  much  credit  business.  I  did  some ; 
very  little.  I  haven't  done  much  credit  busi- 
ness, and  I  don't  really  know  whether  the 
books  would  show  It  or  not  ♦  •  ♦  When  I 
made  an  entry  of  the  collection  of  any  goods 
sold,  I  don't  know  exactly  where  it  went  I 
don't  think  I  kept  much  record  of  it  I  did't 
keep  any  record  of  the  receipts  I  got  from  cred- 
it sales.  I  didn't  keep  any  record  of  that  at  all, 
not  by  itself.  I  did  a  cash  business.  From 
the  time  that  I  took  out  this  policy  until  the 
fire  I  did  very  little  credit  business.  I  did  do 
some.  Between  the  time  that  I  took  out  the 
policy  and  the  fire  there  were  very  little  pay- 
ments. When  I  did  any  credit  I  put  it  in  the 
ledger;  and,  when  I  paid  it  on  the  other 
book,  the  cash  book.  I  said  I  made  very  lit- 
tle entry  pf  it  It  is  on  the  ledger,  what  little 
credit  business  I  done." 

At  the  conclusion  of  the  evidence  submitted 
for  the  plaintiff,  the  defendant  moved  for  a 
nonsuit  The  motion  was  overruled,  and  the 
defendant  excepted  pendente  lite.  The  plain- 
tiff, being  recalled  as  a  witness  for  the  defend- 
ant, testified  that  he  kept  only  two  books — ^a 
cash  book,  upon  which  he  entered  his  cash 
transactions,  and  a  ledger,  in  which  the  bills 
of  goods  purchased  by  him  were  entered,  as 
well  as  the  accounts  of  goods  sold  on  credit 
He  further  testified:  '*None  of  the  credit  sales 
I  made  during  1904  were  paid  before  the  fire." 
The  defendant  introduced  in  evidence  an  item- 
ized Inventory  of  the  plaintiff's  stock  of  mer- 
chandise, taken  by  him  February  24,  1904, 
according  to  which  the  value  of  the  stock  then 
on  hand  was  $5,990.18.  An  itemized  inven- 
tory, taken  by  the  plaintiff  immediately  after 
the  fire,  of  the  goods  in. stock  at  that  time, 
was  also  introduced  by  thie  defendant  accord- 
ing to  which  the  value  of  the  stock  In  the 
store^  at  the  time  of  the  fire  was  $4,224.90. 


The  defendant  put  in  evidence  the  cash  bOf«k 
kept  by  the  plaintiff,  which  purported  to  show 
a  daily  entry  of  the  aggregate  amount  receiT- 
ed  for  daily  cash  sales  of  merchandise   for 
each  business  day  from  February  1,  1904«  to 
the  date  of  the  fire,  without  giving  any  of  the 
items  of  goods  sold ;  such  sales  footing  up  the 
sum'  of  $7,205.50.    The  defendant  also  put  in 
evidence   the   ledger   kept   by   the    plaintiff. 
There  appeared  on  the  ledger  the  names  of 
47  different  persons  who  were,  respectively, 
charged  with  a  stated  sum  for  "Mdse."  on 
given  dates  intervening  the  date  of  the  Inven- 
tory and  January  1,  1905.*    No  items  of  mer- 
chandise sold  to  them  were  specified.    The  ag- 
gregate of  these  charges  was  $470.65.      The 
sum  of  $39.85  appeared  to  have  been  collected 
on  these  accounts  up  to  January  1,  1905.     It 
did  not  appear  from  the  ledger  that  any  sales 
were  made  on  credit  after  1904,  or  that  any 
money  was  collected  after  that  year  on  credit 
sales  previously  made.    There  were  entries  in 
the  ledger  of  the  names  of  individuals  or  firms 
from  which  it  appeared  goods  were  bought  at 
stated  times  from  the  date  of  the  inventory 
to  the  date  of  the  fire ;  the  gross  price  being 
stated  in  each  instance,  without  giving  the 
items  of  the  goods  purchased.    The  character 
or  kind  of  goods  purchased  were  in  some  in- 
stances, however,  indicated  by  the  entry,  as 
will  appear  from  the  following  copite  of  en- 
tries:   "May  Shoe  Company.    1904.    Paid  by 
check  92.30.    8  26    Bill  rendered  92.30."    '"The 
Baltomore  Overall  Ma.  Co.  1904.     Paid  by 
check  94.50  Sept.  28     Bill  rendered  94.50.** 
"A.  Blumberg  &  Bro.  1904    Dr.  1904.     By 
cash  96.00  Aug.  5    By  Bill  Skirts  96.00.-  "P. 
H.  Gk)rdon    Dr.  1904.    To  cash    108.45    July 
80    By  Bill  pants     108.45."     The  aggregate 
amount  of  all  goods  purchased,  from  the  tak- 
ing of  the  inventory  to  the  fire,  as  iqipeared 
from  the  ledger,  was  $2,768.78. 

There  was  a  verdict  in  favor  of  the  plain- 
tiff for  $2,693.37.  The  defendant's  motion  for 
a  new  trial  was  overruled,  and  It  excepted  to 
this  ruling,  as  well  as  to  the  refusal  of  a  non- 
suit 

C  L.  Morgan  and  King,  Spalding  &  Little, 
for  plaintiff  in  error.  W.  G.  Wamell  and 
Hines  &  Jordan,  for  defendant  in  error. 

FISH,  O.  J.  (after  stating  the  fiicts  as 
above).  1.  The  only  complaint  referred  to  in 
the  brief  of  counsel  for  plaintiff  in  error  as  to 
an  inventory  is  that  a  portion  of  the  one  tak- 
en February  24,  1904,  was  in  Hebrew;  it  not 
being  stated  what  portion.  We  have  carefully 
examined  the  Inventory  set  out  in  the  record, 
and  closely  scrutinized  the  brief  of>  evidence, 
and  have  failed  to  find  anything  tending  to 
show  that  any  part  of  the  inventory  was  in 
Hebrew.  We  must  therefore,  of  course,  hold 
that  such  complaint  was  without  merit 

2.  The  point  most  strenuously  insisted  iq[x>n 
by  plaintiff  In  error  is  that,  under  the  evi- 
dence, it  appeared  that  the  assured  did  not 
keep  a  set  of  books  in  compliance  with  the 
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stipulations  of  the  "iron-safe  clause.'*    In  oon- 
atming  and  applying  the  varying  language  of 
such,  a  clause  to  the  facts  and  circumstances 
of  each  particular  case,  the  adjudications  of 
the  different  courts  of  last  resort  in  this  coun- 
try are  not  in. harmony  as  to  wliether  the  doc- 
trine of  strict  and  exact  compliance,  or  tliat  of 
substantial  compliance,  shall  prevail.     See  1 
Clement  on  Fire  Ins.  265,  where  many  of  the 
decisions  are  collated.    This  court  has  applied 
the  "substantial  compliance"  doctrine  in  am- 
tradistlnction  to  the  strict  or  exi^ct-compliance 
doctrine.    In  the  late  case  of  ^tna  Insurance 
Company  v.  Johnson,  127  6a.  491,  56  8.  B. 
643,  9  L.  R.  A.  (N.  S.)  667,  Mr.  Justice  Lump- 
iLin,  after  referring  to  and  quothig  from  a 
large  number  of  cases,  observed :   "It  may  be 
said  that  the  'iron-safe  clause'  as  to  keeping 
books  is  a  promissory  warranty,  and  must  be 
compiled  with ;  but  in  determining  what  it  re- 
quires, and  what  will  satisfy  its  demands,  a 
fair  and  liberal  construction  rather  than  a 
narrow  construction  is  to  be  placed  upon  it 
In  doing  this,  if  the  question  is  such  as  to 
authorize  outside  aid  from  evidence,  the  cir- 
cumstances, the  subject-matter,  the  location 
and  character  of  the  business,  the  evidence 
of  experts  in  bookkeeping,  and  such  other  like 
evidence  as  may  throw  •  light  upon  it  may 
be  considered.     It  is  also  to  be  remembered 
tliat  forfeitures  are  not  favored  in  the  law, 
and,  where  there  is  legitimately  a  choice  of 
construction,  that  which  will  save  the  con- 
tract is  rather  to  be  preferred  than  that  which 
will  work  a  forfeiture.    Of  course,  it  is  not 
meant  that  plain,  unambiguous  language  in  a 
policy  can  be  disregarded  or  changed  by  pa- 
rol."   This  language  is  in  entire  harmony  with 
the  "substantial  compliance*'  doctrine  applied 
in  the  earlier  case  of  Liverpool  Insurance  Co. 
V.  Ellington,  94  Ga.  785,  21  S.  E.  1006,  where  it 
was  said:  "The  record  discloses  that  the  plain- 
tiff did  keep  a  set  of  books,  in  which  were  enter- 
ed his  purchases  and  sales,  both  for  cash  and  on 
credit,  and  that  he  kept  a  cash  account,  though 
be  did  not  keep  what  is  usually  termed  a  'cash 
book,'  sbowipg  daily  cash  sales,  or  a  distinct 
record  of  merchandise  sold  for  cash.   The  plain- 
tiff and  his  bookkeeper  testified,  however,  that 
they  could  ascertain,  and  did  ascertain,  from 
these  books  the  amount  of  cash  and  credit 
sales.     Under  the  clause  referred  to,  it  was 
not  indispensable  that  the  books  kept  should 
embrace  what  is  usually  termed  a  cash  book, 
or  that  the  books  should  be  kept  on  any  par- 
ticular system.    It  was  sufficient  If  the  books 
were  kept  in  such  manner  that  with  the  as- 
sistance of  those  who  kept  them,  or  under- 
stood the  system  on  which  they  were  kept,  the 
amount  of  the  purchases  and  sales  could  be 
ascertained,  and  cash  transactions  distinguish- 
ed from  those  on  credit,  although  it  might  be 
slow  and  difficult  to  do  this.    The  plaintiff  and 
his  bookkeeper  having  testified  as  above  stat- 
ed, and  the  books  themselves  being  before  the 
jury,  the  court  did  not  err  in  refusing  a  non- 
suit on  this  ground." 
That  the  full  length  to  which  the  ruling  in 


that  case  went  may  be  shown,  we  will  state 
some  pertinent  facts  which  appear  in  the  orig- 
inal record  in  the  case  on  file  in  this  court 
It  appears  from  that  record  that  the  books 
kept  by  the  assured  were  in  evidence,  but  the 
record  sets  forth  no  copy  of  any  of  the  books. 
A  mere  statement,  which  was  frequently  re- 
ferred to  in  the  testimony  of  the  assured  and 
his  bookkeeper  as  being  "a  transcript  from  the 
books,**  was  in  evidence,  and  seems  to  have 
been  considered  in  lieu  of  the  books.  This 
statement  was  as  follows: 

Dr.  Estimated  inventory.  Oct  24th  $5,000  00 
Amt.  of  goods  purcliasea  from  Oct. 

24th  to  Dec.  29th 1,229  39 

Amt    paid    for   freight 77  82 

25%  profits  on  credit  sales  $2,078.30 

makes   519  57 

15%  profits  on  cash  sales  of  $856.38  128  45 

$6,955  23 
Cr.  Amt  of  goods  sold  on  credit  from 

Oct    24th $2,078  30 

Amt  /at  cash  sales  from  Oct.  24th. .        856  38 

Total  $2,934  68 
Which    leaves    the    balance    as    the 
amount  of  stock  on  hand  Decem- 
ber 29th,  1892 $4,020  55 

Another  statement  of  the  same  general 
nature,  showing  "cash  transactions  in  con- 
nection with  the  business  of  Ellington,  from 
October  24  [1892],  to  time  of  fire,**  was  put  in 
evidence.  This  statement  did  not  give  par- 
ticulars. There  was  nothing  in  such  state- 
ment or  anywhere  else  in  the  record,  indicat- 
ing that  any  itemizsed  account  was  kept  of  the 
goods  sold,  either  for  cash  or  on  credit  or  of 
those  purchased  to  replenish  the  stock.  We 
quote  from  the  testimony  given  by  the  assur- 
ed: "We  kept  an  account  of  our  cash  sales, 
and  this  I  will  explain.  We  did  all  our  busi- 
ness through  the  Merchants'  Bank  of  Valdosta. 
We  kept  an  account  of  all  cash  deposited  and 
all  cash  drawn  out  The  difference  represent- 
ed the  amount  we  had  on  deposit.  Our  col- 
lections were  credited  to  the  accounts  of  per- 
sons from  whom  we  collected,  and  such  col- 
lections were  always  deposited  with  our  other 
cash.  Timber  or  cotton  bought  or  sold  went 
to  my  credit,  and  was  drawn  against  my  ac- 
count with  my  factors  in  favor  of  the  Mer- 
chants' Bank  of  Valdosta.  These  drafts  would 
go  to  my  credit  at  the  bank.  Our  remittances 
to  the  bank  would  show  the  amount  of  our 
cash  sales  less  collections  on  accounts  which 
we  credited  on  such  accounts.  My  credit  sales 
are  recorded  daily  in  my  books."  We  quote 
the  following  from  the  testimony  of  the  book- 
keeper: "He  [the  insurance  adjuster]  told 
me  to  find  out  every  source  that  we  had  got- 
ten in  any  money  from,  and  also  a  report 
where  any  money  had  gone  out  in  order  that 
the  difference  might  show  what  was  sold  for 
cash  out  of  the  stock.  I  understood  this  di- 
rection to  be  given  in  order  that  we  might 
ascertain  the  amount  of  stock  in  the  house  at 
the  time  of  the  fire.  ♦  •  •  i  prepared 
that  statement  for  him.  ♦  ♦  •  From  those 
books  these  statements  were  made.  The  state- 
meat  of  our  credit  sales  was  gotten  entire- 
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ty  from  those  books.  As  to  the  cash  sales, 
I  had  to  go  to  the  railroad  company  and  get 
the  stubs  of  the  freight  paid,  amounting  to 
$77.82,  and  see  all  the  money  that  had  been 
paid  out  in  other  ways ;  and  such  as  we  could 
not  account  for  we  figured  came  out  of  the 
stock.  ♦  ♦  •  I  then  made  a  record  of  the 
drafts  we  drew  on  Butler*  &  Stevens,  and  de- 
posited it  in  the  Merchants'  Bank  of  Valdosta. 
We  made  it  a  rule  whenever  we  paid  out  any 
money  to  charge  it  to  somebody.  The  stubs 
of  these  drafts  were  kept  in  the  house.  I 
would  take  all  ttie  money  we  paid  out,  and  all 
the  sources  where  we  got  it  from,  and  our 
cash  books  showed  the  difference.  When  we 
took  the  total  amount  of  cash  paid  out  and 
the  cash  received  from  all  sources,  the  differ- 
ence would  represent. what  we  received  from 
the  sale  of  goods.  •  ♦  *  i  figured  orut  the 
amount  of  stock  we  had  on  hand  by  beginning 
with  $5,000  worth  of  stock  on  the  24th  of 
October,  adding  to  that  all  of  the  goods  pur- 
chased subsequently,  and  then  deducting  from 
the  total  all  cash  and  credit  sales.  The  gross 
amount  charged  would  be  the  cash  value  of 
the  goods.  I  made  a  deduction  of  25  per  cent, 
as  profit  in  this  figuring.  The  total  amount  of 
credit  sales,  as  I  figured  from  the  books,  from 
October  24  to  December  29,  1892,  was  $2,07a- 
30,  and  the  cash  sales  $856.38.  •  *  *  Our 
profit  on  cash  sales  was  about  15  per  cent 
These  statements  were  made  from  the  books 
and  figured  in  the  way  I  have  described,  be- 
ginning with  October  24th,  with  an  estimate  of 
the  stock  at  $5,000.  In  my  judgment  there 
was  more  than  $4,000  worth  of  goods  burned 
in  that  store  on  the  night  of  the  fire.  •  •  ♦ 
You  will  find  In  there  [the  books]  records  of 
where  we  bought  and  sold  cotton,  and  bought 
and  sold  rice.  I  could  figure  it  out,  but  I  do 
not  know  how  long  it  would  take  me  to  figure 
it  out  before  this  jury,  just  how  many  dollars 
worth  of  goods  we  had  in  the  store  on  the 
night  of  the  fire.  There  are  about  2,000  pages 
in  all  of  those  books  together.  ♦  ♦  •  We 
did  not  keep  a  separate  cash  book  showing 
daily  cash  sales,  nor  a  complete  record  of 
sales  of  merchandise  for  cash.  I  figured  out 
our  cash  collections  and  sales  in  the  way  I 
have  described  to  you.  Some  of  our  money  we 
put  in  bank,  and  some  of  it  we  bought  cotton 
with,  and  drew  against  the  cotton  and  deposit- 
ed the  drafts.  I  cannot  possibly  tell  the  cash 
sales  for  any  particular  day,  but  I  could  give 
a  pretty  correct  account  of  cash  receive<J, 
paid  out,  and  balance  to  our  credit.  If  I  take 
out  all  the  money  I  paid  out  on  any  particu- 
lar day,  and  every  source  where  I  received 
money  from,  and  balance  it,  the  difference 
would  be  the  cash  sales.  It  is  true  that  I 
kept  no  complete  record  of  daily  cash  sales. 
♦  ♦  ♦  The  difference  between  my  estimate 
of  the  value  of  the  stock  and  that  shown  by 
our  own  books  Is  explained,  In  my  judgment, 
by  the  fact  that  there  was  more  than  $5,000 
worth  of  goods  In  the  store  on  October  24, 
1892,  the  date  of  the  estimate  to  Dun  &  Co." 
It  Is  clear,  therefore,  that  in  Ellington's  Case 


there  was  a  distinct  ruling  to  the  effect  that 
the  "iron-safe  clause"  will  be  sufficiently  com- 
plied with  if  the  books  are  kept  in  such  a 
manner  that  with  the  assistance  of  those  who 
kept  them  or  understood  the  system  on  which 
they  were  kept  the  amount  of  purchases,  and 
not  necessarily  the  particular  articles  purchas- 
ed, and  the  amount  of  sales,  and  not  i 
ly  the  particular  articles  sold,  can  be 
tained,  and  cash  transactions  can  be  distin- 
guished f  roin  those  on  credit,  though  this  may 
be  a  slow  and  difficult  task. 

Ellington's  Case  was  approvingly  cited  in 
Western  Assurance  Company  v.  McGlathecy, 
115  Ala.  213,  22  South.  104.  67  Am,  St. 
Rep.  26,  and  in  Prudential  Fire  Insurance 
Co.  V.  Alley,  104  Va.  356,  51  S.  B.  812.  In 
this  latter  case  it  appeared  that  the  book 
of  purchases  kept  by  the  assured  did  not  give 
an  itemized  statement  of  goods  purchased, 
but  showed  the  amount  of  each  bill  of  goods 
purchased,  when  and  from  whom  purchased: 
that  the  book  of  sales  did  not  give  an  item- 
ized statement  of  goods  sold,  but  gave,  with 
exceptions  explained,  the  amount  of  each 
day's  sales;  and  that  no  goods  were  anthoi^ 
ized  to  be  sold  on  credit,  and  such  goods  as 
were  sold  without  being  paid  for  were  treat- 
ed as  being  sold  for  cask  and  accounted  for 
as  cash.  The  book  of  purchases  was  objected 
to  because  it  did  not  give  the  items  or  ar- 
ticles claimed  to  have  been  purchased,  nor 
8lK>w  that  they  were  such  articles  as  were 
covered  by  the  policy.  The  objection  made 
to  the  book  of  sales  was  that  it  furnished  no 
data  from  which  the  insurance  company 
could  tell  what  had  been  sold,  at  what  profit 
or  for  what  price,  but  merely  purported  to 
give  the  cash  taken  In  each  day.  It  was  far- 
ther objected  that  the  books  Introduced  did 
not  ''clearly  and  plainly  present  a  complete 
record  of  the  business  transacted.  Including 
all  purchases,  sales,  and  shipments  for  cash 
and  credit  from  the  date  of  the  inventory, 
as  provided  by  the  policy."  It  was  held  that 
the  books  sufficiently  complied  with  the  re- 
quirements. The  ruling  In  that  case  was  ap- 
proved In  North  British  &  Mercantile  Insur- 
ance Co.  V.  EXImondson,  104  Va.  486,  52  S. 
E.  350.  The  substantial  compliance  doctrine 
was  applied  In  Western  Assurance  Co.  v. 
Redding,  68  Fed.  708,  15  C.  C.  A.  619,  where 
Judge  McCormlck  forcibly  said:  ''It  Is  in- 
sisted that  the  accounts  of  goods  purchased 
should  have  set  out  the  specific  articles,  and 
the  value  of  each,  and  that  the  account  of 
cash  sales  should  have  been  equally  particu- 
lar as  to  articles  sold,  and  the  price;  for. 
It  is  argued,  the  insured  may  have  sold  goods 
at  one- tenth  of  their  cost  price  for  aught  that 
appears  in  these  entries  of  cash  sales.  If 
these  accounts  were  to  have  been  thus  kept 
thus  Itemized,  why  not  have  said  so?  There 
was  time  and  space  In  the  clause  in  question 
to  provide  expressly  that  the  inventory  of 
stock  to  be  taken  at  least  once  every  year 
•should  be  itemized/  If  the  accounts  of  pur- 
chases and  sales  were  to  be  so  itemized,  why 


Ga.) 


-ffiTNA  INS.  60.  T.  LIPSITZ. 


535 


take  stock  at  all?    The  credit  sales  are  item- 
ized, as  is  not  only  customary,  but  necessary. 
Now,  when  the  articles  purchased,  the  goods 
sold  on  credit,  and  those  sold  for  cash  are 
n.11  Itemized,  posted,  footed  up,  and  balanced, 
l>arring  moths,  rust,  and  thieves,  the  differ- 
ence would  show  the  goods  remaining,  and 
the  time  spent  and  shop  wear  of  the  stock 
^would  either  be  wholly  unnecessary,  or,  in 
the  average  country  store,  an  expensive  and 
^^orthless'  check  on  unscientific  bookkeeping. 
When  the  circumstances  of  these  respective 
parties  are  impartially  considered,  it  is  high- 
ly improbable  that  such  a  degree  of  extrav- 
agance or  of  proficiency  in  bookkeeping  on 
the  part  of  the  insured  was  in  the  contempla- 
tiofn  of  either  of  them,  and  certainly  was 
beyond  the  conception  of  the  insured,  and 
cannot  be  considered  to  have  been  in  the 
mind  of  the  agent  of  the  Insurer  without  a 
bigh  impeachment  of  his  integrity,  for  he 
must  have  known  that  such  a  set  of  books  as 
the  contention  now  made  by  his  company 
requires  would  not  be  kept."     See,  in  this 
connection,   the  remarks    of    Chief  Justice 
Brlckell  in  Western  Assurance  Co.  v.  Mc- 
Glathery,  115  Ala.  219,  22  South.  104,  67  Am. 
St.  Rep.  26,  quoted  in  Mtnn.  Insurance  Co. 
▼.  Johnson,  127  Ga.  491,  56  S.  B.  643,  9  L. 
R.   A.   (N.  S.)  667.     There  are  many  well- 
considered  cases  where  the  substantial  com- 
pliance doctrine  has  been  upheld,  which  are 
cited   in   1   Clement  on   Fire   Ins.   266   (2); 
2    Cooley's   Ins*   Briefs,   1822-1824;    and   in 
-Etna  Insurance  Co.  v.  Johnson,  127  Ga.  491. 
.50  S.  E.  643,  9  L.  R.  A.  (N.  S.)  667.    Several 
of  the  cases  so  cited  have  gone  further  than 
this  court  has  seen  fit  to  go  in  Bverett-Rid- 
ley-Ragan  CO.  v.  Travelers'   Insurance  Co., 
121    Ga.    228,   48   S.    B.    918,    104   Am.    St. 
Rep.  99.     It  has  been  frequently  held  that, 
where  a  policy  of  Insurance  Is  so  framed  as 
to    leave   room   for   two   constructions,    the 
words  used  should  be  Interpreted  most  strong- 
ly against  the  insurer,  for  the  reason  that  the 
company's  attorneys,  oflacers,  or  agents  pre- 
pared the  policy,  and  It  is  Its  language  that 
must  be  interpreted.    Royal  Ins.  Co.  v.  Mar- 
tin. 192  U.  S.  149-162,  24  Sup.  Ct.  247,  48 
li.  Ed.  386;    19  Cyc.  656,  and  cases  cited; 
Am.  &  Eng.  Enc.  I*.  (3  Supp.)  671,  note  3. 
Why  is  it  that  in  the  face  of  this  often  an- 
nounced rule,  and  the  fiumerous  decisions  of 
courts  In  this  country  of  the  highest  respect- 
ability applying,  during  the  past  decade  or 
longer,  the  doctrine  of  substantial  compliance 
to  the  provisions  of  the  "iron-safe  clause," 
the  insul'ance  companies,  whose  able  attor- 
neys and  vigilant  and  capable  officers  and 
agents  must  know  of  such  rulings,  will  per- 
sist in  failing  to  expllclty  state  in  the  "iron- 
safe  clause"  that  the  books  kept  by  the  in- 
sured must  show  all  the  specific  articles  pur- 
chased and   sold,   the   date    of    each   sep- 
arate transaction,  and  the  name,  or  names, 
of  the  other  party  or  parties  thereto,  and  the 
price  of  e&dn  article,  if  such  be  the  require- 
ments really  intended  to  be  observed?    There 


is  nothing  equivocal  In  the  stipulation:  **The 
assured  shall  take  a  complete  itemized  inveh- 
tory  of  stock  on  hand  at  least  once  each 
calendar  year."  Why  not  have  said,  if  such 
were  Intended  to  be  the  real  agreement,  that: 
"The  assured  will  keep  a  set  of  books, 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  every  article  purchased  or  in 
any  way  added  to  the  stock,  showing  from 
whom  obtained,  when,  and  the  price  of  same, 
also  of  every  article  sold  for  cash  or  on  cred- 
it, to  whom,  when,  and  the  price  of  same, 
and  a  like  detailed  record  of  shipments,  from 
date  of  inventory,  as  provided  for  in  the 
first  section  of  this  clause,  and  during  the 
continuance  of  this  policy."  Is  It  not  fairly 
IniTerable  that  the  reason  why  such  explicit 
language  is  not  used  Is  that  the  insurance 
companies  well  know  that  merchants,  in  the 
large  majority  of  instances  at  least,  would 
decline  to  accept  a  policy  in  which  such  re- 
quirements were  expressed? 

Ellington's  Case,  94  Ga.  786,  21  S,  R  1006, 
was  decided  in  1894,  and  has  never  been 
overruled  or  Its  soundness  questioned,  so  it 
can  be  no  surprise  to  the  insurance  company 
to  have  the  doctrine  announced  in  that  case 
now  applied.  In  the  light  of  that  case,  how 
stands  the  case  at  bar?  We  will  give  a  sum- 
mary of  the  material  evidence:  According 
to  the  testimony  of  the  plaintiflf  and  that  of 
several  disinterested  merchants,  none  of 
which  was  disputed,  the  value  of  the  stock 
of  goods  in  the  store  at  the  time  of  the  fire 
was  between  $4,000  and  $5,000.  A  very  small 
quantity  of  the  goods  was  entirely  consumed. 
Almost  the  entire  stock  was  there,  and  could 
be  readily  identified,  and  its  value  estimated 
by  those  familiar  with  the  value  of  such 
goods.  Such  witnesses  testified  that  the  dam- 
age by  fire  to  the  stock  was  85  per  cent,  of 
Its  original  value;  and  this  was  not  disput- 
ed. There  was  no  Intimation  that  the  fire 
was  caused  by  any  act  of  the  assured.  The 
insurance  company  undertook  to  prove  that 
the  policy  had  been  forfeited  by  the  failure 
of  the  assured  to  keep  a  set  of  books  in  com- 
pliance with  the  stipulations  of  the  "Iron- 
safe  clause"  of  the  policy.  As  we  have  said, 
it  was  shown  that  the  assured  kept  a  cash 
book  from  the  date  of  the  policy,  in  which 
was  daily  entered  the  amount  of  the  day's 
cash  sales,  without  an  Itemized  statement  of 
the  goods  sold,  and  a  ledger  in  which  was  en- 
tered the  amount  of  each  bill  of  goods  pur- 
chased to  replenish  the  stock,  when,  and  from 
whom  purchased  (where  such  bills  had  been 
received  before  the  fire),  but  with  no  itemized 
account  of  such  goods.  There  was  also  enter- 
ed In  the  ledger  a  statement  of  the  amounts 
due  by  certain  persons  for  merchandise  sold 
to  them  on  credit,  the  names  of  such  debt- 
ors, dates  of  sales,  and  aggregate  amount  due 
being  given  in  each  Instance,  without  an 
itemized  statement  of  the  goods  sold.  It  ap- 
peared that  little  credit  business  was  done. 
The  amounts  collected  for  goods  sold  on 
credit  was  entered  in  the  ledger  to  the  cred- 
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Its  of  the  debtors  paying  the  same.  It  did 
not  appear  from  the  cash  book  tbat  any  such 
collections  were  entered  on  it,  though,  from 
the  testimony  of  the  assured,  this  may  have 
been  done;  but,  if  so,  the  total  amount  of 
such  collections  appeared  from  the  ledger  to 
be  $39.85,  and,  if  all  of  this  said  sum  had 
been  entered  in  the  cash  book,  the  amount 
of  cash  sales  could  be  readily  ascertained 
by  deducting  that  sum  from  the  total  amount 
of  cash  received  as  appeared  from  the  cash 
book.  The  assured  testified  tbat  some  por- 
tions of  his  books  were  kept  in  Hebrew,  but 
the  record  brought  up  by  the  insurance  com- 
pany fails  to  show  in  what  respect  this  is 
true;  and  therefore  we  are  unable  to  pass 
upon  the  materiality  of  this  point.  The  as- 
sured also  testified:  "Whether  my  books 
would  show  (the  books  that  I  saved  from 
this  fire)  the  amount  of  stock  of  goods  I  had 
on  hand  at  the  time  of  the  fire — I  could  not 
tell  that  *  •  *  As  a  matter  of  fact,  I  don't 
know  that  I  could  take  my  set  of  books  and 
show  the  exact  value  of  my  stock  of  goods, 
the  exact  value  of  my  entire  stock  of  goods. 
I  don't  know  whether  I  could  or  not."  Could 
not  the  Jury  find  from  this  evidence  that, 
from  the  books,  with  the  assistance  of  those 
who  kept  them,  or  who  understood  the  sys- 
tem on  which  they  were  kept,  the  amounts 
of  purchases  and  sales  were  ascertainable, 
and  cash  transactions  distinguishable  from 
those  on  credit?  We  think  it  is  clear  that 
the  evidence  authorized  such  a  finding,  and 
that,  under  the  rule  in  Ellington's  Case,  94 
Ga.  785,  21  S.  E.  1006,  there  had  been  a 
suflScient  compliance  with  the  "iron-safe 
clause"  as  to  keeping  books.  It  did  not 
matter  that  the  assureil  could  not  say  wheth- 
er his  books  would  show  the  amount  of 
stock  on  hand  at  the  time  of  the  fire,  or  that 
he  did  not  know  whether  or  not  he  could 
take  his  books  and  show  the  exact  value  of 
his  stock  at  that  time,  or  that  no  witness 
testified  that  he  understood  the  system  of 
bookkeeping  on  which  the  books  were  kept, 
and  that  from  them  the  amounts  of  purchase 
es  and  sales  were  ascertainable,  and  cash 
transactions  distinguishable  from  those  on 
credit;  for,  as  we  have  seen,  such  were  not 
the  tests  prescribed  in  Elllington's  Case. 
The  evidence  clearly  showed  how  the  books 
were  kept;  and  it  is  apparent  that  from 
them,  with  the  assistance  of  any  one  who 
had  the  slightest  knowledge  of  any  system 
of  bookkeeping,  the  amounts  of  the  purchas- 
es and  sales  were  ascertainable,  and  cash 
transactions  distinguishable  from  those  on 
credit  This  was  sufficient  though  the  as- 
sured did  not  know  whether  the  books  would 
show  the  amount  of  stock  on  hand  at  the 
fire,  or  whether  he  could  show  from  them 
the  exact  value  of  the  stock  at  tbat  time. 

From  what  we  have  said  it  follows  that 
the  court  did  not  err  in  overruling  the  mo- 
tions for  nonsuit  and  for  a  new  trial,  on  the 
ground  that  a  breach  of  the  "iron-safe 
clause"  was  shown. 


We  will  now  notice  the  decisions  of  tbls 
court  in  xeference  to  the  "iron-safe  clause," 
which  have  been  cited  by  counsel  for   tbe 
plaintiff  in  error.    Scottish  Union  &  Nation- 
al Insurance  Co.  v.  Stubbs,  98  Ga.  754,  27  S. 
B.  180.     It  was  there  held  tbat  the  "lion- 
safe  clause"  in  a  policy  of  insurance  is  a 
promissory  warranty  on  the  part  of  the  In- 
sured, and  not  a  mere  representation,   and 
that  the  court  in  instructing  the  jury  apon 
the  effect,  of  such  clause  should  not  leave 
them  to  pass  upon  its  materiality,  or  to  treat 
it  as  a  mere  Incidental  matter  to  be  con- 
sidered by  them  in  connection  with  the  sub- 
ject of  furnishing  proofs  of  loss.     Southern 
Mutual   Insurance  Co.   v.   Knignt    111   Ga. 
622,  36  S.  B.  821,  52  L.  R.  A.  70,  78  Am.  St 
Rep.  216.     There  the  ruling  was:    •*An  In- 
voice of  goods  purchased  is  not  an  Inventory 
of  stock  to  be  produced  under  the  'Iron-safe 
clause'  of  a  fire  policy."    Hester  t.  Scottish 
Union,  etc.,  Co.,  115  Ga.  454,  41  S.  B.  652. 
In  that  case  It  appears  from  the  record  of  file 
in  this  court  that  a  policy  on  if  stock  of 
merchandise  was  issued  to  Hester  on  August 
26,    1898,   to   continue   for   one   year.     The 
goods  were  destroyed  by  fire  on  July  4,  18d9L 
The  assured  made.no  pretense  of  keeping  any 
books  from  the  date  of  the  policy  to  Janu- 
ary 2,  1899.    On  these  facts  the  trial  court 
granted  a  nonsuit,  and  the  judgment  was  af- 
firmed by  this  court  in  a  headnote.    Everett- 
Ridley-Ragan  Co:  v.  Travelers'  Insurance  Co.. 
121  Ga.  228.  48  S.  B.  918,  104  Am.  St  Rep.  99. 
It  was  there  held  that  the  "iron-safe  clause" 
is  not  complied  with  where  it  appears  that 
the  only  record  of  cash  sales  kept  is  a  cash 
book  in  which  no  detailed  transactions  are 
recorded,  and  only  the  aggregate  amount  of 
cash  derived  from  all  sources  is  set  down  at 
tbe  end  of  each  day.    There  the  assured  tes- 
tified: *'I  do  not  know  how  from  my  books  it 
could  be  ascertained  the  value  of  the  stock  of 
goods  at  the  time  it  was  burned,  except  from 
my  independent  recollection  of  the  amount  of 
goods  on  hand,  and  from  the  entries  made  on 
my  ledger  of  purchases  made  by  me."     In 
the  opinion  it  was  said:  "A  cash  book  which 
only  shows  the  amount  of  cash  taken  in  at 
the  end  of  each  day.  giving  no  indication  of 
the  source  from  which  the  cash  is  derived, 
whether  from  cash  sales,  from  the  payment  of 
past-due  bills,  or  what  not,  can  in  no  sense 
be  considered  a  complete  record  of  business 
transacted,  including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit"    It  ap- 
pears, therefore,  that  the  ruling  was  based 
on  the  fact  that  the  cash  book  did  not  show 
that  the  entries  thereon  were  for  cash  re- 
ceived from  goods  sold  on  the  day  the  entries 
were  made,  and  not  on  the  ground  that  tbe 
articles  sold  were  not  specified.     There  was 
no  evidence  from  which  it  could  be  ascertain- 
ed what  amount  of  the  cash  received,  as  it 
appeared  on  the  cash  book,  was  for  goods 
sold  for  cash.    Mr.  Justice  Candler,  wIk>  de- 
livered the  opinion,  cited  Pelican  Insurance 
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Co.  T.  Wilkerson,  58  Ark.  353,  13  S.  W.  1103, 
allowing,  however,  that  the  ruling  In  the  case 
cited  went  somewhat  further  than  it  was  nec- 
essary to  go  in  the  case  with  which  he  was 
dealing;  and  also  cited  Ellington's  Case,  94 
Ga.  785,  21  S.  B.  1006.  •'where,"  he  said,  "this 
court  has  adopted  a  more  liberal  rule  than 
was  held  by  the  Arkansas  case,  supra."  It 
Is  true  that  the  learned  justice  also  said: 
"The  evident  intention  of  this  clause  of  the 
contract  Is  to  enable  the  Insurance  company, 
by  means  of  accurate  records  of  the  business 
of  the  insured,  to  ascertain  with  substantial 
certainty  and  deflniteness  the  value  of  the 
stock  of  goods  destroyed  by  fire."  But,  as 
was  said  by  Mr.  Justice  Lumpkin,  in  ^tna 
Insurance  Co.  t.  Johnson,  127  Ga.  491,  56  S. 
E,  643,  9  L.  R.  A.  (N.  S.)  667,  in  referring  to 
this  language  of  Justice  Cftndler:  "While  the 
words  'accurate  records*  are  here  used,  It  was 
not  Intended  that  a  policy  would  be  avoided 
by  mere  slight  incidental  omissions,  or  be- 
cause the  book  kept  might  not  come  up  to 
the  highest  standard  of  perfect  or  accurate 
bookkeeping.  Kor  was  the  decision  in  Liver- 
pool In&  Co.  V.  Enilngton,  94  Ga.  785,  21  S.  B. 
1006,  overruled  or  changed."  None  of  the 
rulings  In  any  of  these  cases  is  In  conflict 
with  the  Ellington  Case.  Another  case  re- 
lied on  by  plaintiff  in  error  Is  the  case  just 
above  referred  to — ^tna  Ins.  Co.  v.  Johnson, 
127  Ga.  491f  56  S.  B.  643,  9  L.  R.  A.  (N.  S.) 
687 — where  the  rulings  set  forth  In  the  third 
and  fourth  headnotes  were  as  follows:  "(3) 
Where  a  small  store  or  'commissary'  in  the 
country  was  conducted  In  connection  with  a 
lumber  business,  and  tickets  were  given  to 
the  employes  for  the  sums  due  them  for  work, 
which  were  treated  as  cash  at  the  store,  the 
amount  of  purchases  being  indicated  on  the 
ticket  by  a  punch  and  entered  as  a  cash  sale, 
and  where  it  appeared  that  "there  were  no 
credit  sales,  but  the  aggregate  of  such  sales 
each  day  was  entered  at  the  close  of  the  day, 
and  that  all  goods  were  sold  at  a  profit  of 
from'  25  to  50  per  cent.  It  cannot  be  said  as 
matter  of  law  that  this  was  a  violation  of 
the  requirement  as  to  keeping  books.  (4) 
Where  a  merchandise  account  was  kept  as 
showing  goods  purchased,  the  aggregate 
amount  of  the  whole  being  $558.87,  and  where 
some  of  the  Items  stated  the  character  of  the 
goods  and  their  price,  but  there  were  other 
items  aggregating  In  amount  nearly  one- 
lialf  of  the  whole  sum,  which  merely  stated 
the  name  of  some  person  or  firm,  with  the 
added  word  *blll,*  and  an  amount,  in  the  ab- 
sence of  any  other  evidence  to  show  that  there 
was  in  this  regard  a  compliance  with  the  re- 
quirement as  to  keeping  books,  it  does  not  on 
its  face  appear  to  meet  such  requirement." 
The  ruling  contained  in  the  third  headnote 
in  regard  to  the  cash  received  for  goods  sold 
is  in  complete  harmony  with  the  '*substantlal- 
compllance"  doctrine  announced  In  Ellington's 
Case,  notwithstanding  the  strong  Intimation 
that  the  account  kept  of  cash  received  from 
daily  sales  was  aided  by  evidence  "that  all 


goods  we^ft  sold  at  a  profit  of  from  25  to  50 
per  cent" 

There  Is  no  requirement  In  the  clause  that 
the  books  shall  show  the  profit  at  which 
goods  were  sold,  and  we  apprehend  that  books 
of  this  character  do  not  show  this  fact 
Moreover,  from  the  nature  of  mercantile 
businesses,  and  especially  where  a  variety  of 
goods  Is  dealt  In,  it  must  evidently  be  a 
mere  matter  of  estimate,  and  a  very  broad 
estimate,  too,  as  to  what  Is  the  average  profit 
made  on  goods  sold.  The  ruling  In  the 
fourth  headnote  Is  to  the  effect  that.  In  order 
to  substantially  comply  with  the  require- 
ments of  the  **lron-safe  clause"  as  to  keep- 
ing books,  a  book  must  be  kept  by  the  assured 
which  shows,  or  from  which,  by  the  aid  of 
competent  extrinsic  evidence,  It  may  be  rea- 
sonably ascertained,  what  particular  goods 
have  been  bought  or  added  to,  the  stock 
during  the  lite  of  the  policy.  This  ruling 
Is  In  accord  with  that  made  In  the  Pelican 
Case,  53  Ark.  353,  13  S.  W.  1103,  where  It 
appeared  that  the  assured  kept  a  cash  ac- 
count In  a  book  In  which  he  entered  each 
day  hlB  cash  sales,  and  at  the  end  of  each 
month  entered  the  aggregate  amount  of  cash 
received;  and  that  In  another  book  he  kept 
a  merchandise  account,  where,  at  the  end  of 
each  month,  he  entered  the  amount  of  pur- 
chases during  the  month;  that  he  also  kept  a 
cotton  book,  showing  all  cash  and  goods 
paid  for  cotton,  and  a  credit  or  sale  book 
showing  all  credit  sales.  Nothing  appeared 
in  any  of  the  accounts  or  books,  so  far  as  the 
reported  facts  show,  to  Indicate  what  par- 
ticular goods  had  been  sold  or  purchased. 
**A1]  bills  of  purchase  showing  all  goods  pur- 
chased" were  kept,  and  "the  books  and 
papers  were  all  exhibited  to  the  jury,  except 
some  Invoices  which  had  been  lost"  It  was 
not  shown  at  what  profit,  if  any,  the  goods 
were  sold.  In  the  opinion  delivered  In  that 
case  It  was  said:  "It  is  impossible  to  obtain 
any  correct  or  satisfactory  idea  of  the 
amount  of  goods  on  hand,  and  destroyed  by 
the  fire,  from  this  mode  of  bookkeeping.  For 
aught  that  the  books  show,  goods  of  the  value 
of  $400  may  have  been  sold  for  $40,  as  the 
Items  are  not  given,  but  only  the  aggregate 
amount  of  the  sales."  The  following  quota- 
tion, among  others,  was  then  made  from 
Jones  V.  Insurance  Co.,  86  N.  J.  Law,  85,  13 
Am.  Rep.  405:  "The  names  of  the  persons 
from  whom  goods  were  alleged  to  have  been 
bought,  and  the  gross  amounts,  would  not 
enable  the  Insurers  to  test  the  accuracy  of 
the  account  delivered  to  them.  *  *  *  A 
detailed  list  of  the  articles  lost,  where  this  is 
practicable,  is  the  intent  of  the  parties,  and 
courts  should  only  relax  the  requirement 
where  the  nature  of  the  case  does  not  admit* 
of  such  particularity" — citing  Catlln  v.  In- 
surance Co.,  1  Sumn.  (U.  S.)  434,  Fed.  Cas.  No. 
2,522;  2  Wood  on  Ins.  §  449;  0*Brlen  v.  In- 
surance Co.,  63  N.  Y.  111-113.  The  Arkansas 
court  then  said:  "This  appears  to  be  a  sound 
rule,  which  we  approve  as  applicable  to  this 
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case."  It  was  accordingly  held:  "The  ap- 
pellee, having  failed  to  keep  a  set  of  books 
showing  a  record  of  all  business  transacted, 
including  purchases  and  sales  for  cash  or 
credit,  as  he  undertook  to  do,  was  not  en- 
titled to  recover."  That  decision  held  the 
insured  to  a  more  strict  compliance  with 
the  clause  in  question  than  the  rule  of  sub- 
stantial compliance  subsequently  prescribed 
by  a  statute  of  that  state,  which  was  passed 
in  1899;  and,  as  was  said,  as  above  noted, 
in  Bverett-Ridley-Ragan  Co.  v.  Insurance  Co., 
121  Ga.  221,  48  S.  E.  918,  104  Am.  St.  Rep.  99, 
this  court,  in  Liverpool  Ins.  Ck>.  v.  Ellington, 
94  Ga.  785,  21  &  E.  1006,  ''has  adopted  a 
more  liberal  rule  than  was  held  by  the  Ark- 
ansas case,  supra."  As  we  have  shown,  there 
is  nothing  in  the  record  of  file  in  this  court 
in  Ellington's  Case  which  indicates  that  the 
assured  kept  books  showing  either  the  par- 
ticular goods,  the  quantity,  o^  price  thereof 
sold  for  cash  or  on  credit,  or  the  particular 
goods,  the  quantity  or  price  thereof,  purchas- 
ed to  replenish  his  stock  of  merchandise,  or 
that  any  extrinsic  evidence  was  introduced 
which  tended  to  establish  any  of  these  things. 
The  decision  In  that  case  was  rendered  by  a 
full  bench,  as  the  court  was  then  constituted, 
and,  as  it  has  never  been  overruled,  it  is  bind- 
ing authority  and  must  be  followed.  In  John- 
son's Case,  127  Ga.  491,  56  S.  E.  643,  9  L.  R. 
A.  (N.  S.)  667,  where  the  assured  sold  goods 
exclusively  for  cash  and  at  a  given  profit, 
it  was  held,  in  effect,  that  it  could  not  be  said 
as  matter  of  law  that  his  failure  to  keep  an 
itemized  account  of  sales  showing  the  items 
or  particular  articles  sold  was  a  violation  of 
the  "iron-safe  clause."  If  It  Is  not  necessary  to 
keep  a  detailed  list  of  the  articles  sold  for  cash 
we  cannot  understand  why  it  should  be  neces- 
sary, relatively  to  the  Insurer,  to  keep  such  a 
list  of  the  articles  sold  on  credit  The  fact 
that  the  books  were  not  so  kept  as  to  furnish 
proof  against  a  customer  to  whom  credit 
had  been  extended.  In  the  event  of  suit 
against  him,  does  not  render  them  insufficient 
as  to  the  insurer.  German  Ins.  Co.  v.  Pearl- 
stone,  18  Tex.  Civ.  App.  706,  45  S.  W.  832. 
If  it  is  not  essential  that  the  assured  shall 
make  and  preserve  a  detailed  list  of  the  goods 
he  sells,  why  is  it  essential  that  he  should 
make  and  preserve  a  detailed  list  of  the 
goods  added  to  his  stock  by  purchase?  If  the 
one  be  unnecessary.  It  seems  that  the  other 
is  equally  so.  If,  as  said  in  Jones  v.  Insur- 
ance Co.,  36  N.  J.  Law,  36,  13  Am.  Rep.  405, 
"a  detailed  list  of  the  articles  lost  •  ♦  • 
is  the  intent  of  the  parties,"  how  is  it  possible 
to  procure  such  a  list  when  an  itemized  ac- 
count of  the  goods  added  to  the  stock  by 
.  purchase  is  kept,  but  no  such  account  of  the 
*  goods  taken  from  the  stock  by  sales  is  kept? 
If  a  complete  itemized  inventory  were  taken 
of  the  stock  on  the  date  of  the  policy,  and 
there  were  kept  exact,  detailed  lists  of  goods 
subsequently  added  thereto  by  purchases  and 
taken  therefrom  by  sales,  even  then,  owing 
to  the  many  contingencies  usually  incident 


to  all  businesses  of  considerable  magnitude.  It 
would  hardly  be  possible  to  obtain  an  exactly 
correct  detailed  list  of  the  articles  lost  by 
the  fire.  No  such  strictly  literal  requirement  is 
called  for  by  any  decisions  of  this  court,  bnt, 
on  the  contrary,  it  has  been  held,  as  we  have 
shown,  that  a  substantial  compliance  is  all 
that  is  necessary.  The  ruling  set  out  in  the 
fourth  headnote  in  ^tna  Ins.  <Co.  v.  Johnson. 
127  Ga.  491,  56  S.  E.  643,  9  L.  R.  A.  (N.  S.) 
667,  is  not  in  harmony  with  the  ruling  made 
in  Ellington's  Case,  94  Ga.  785,  21  S.  E.  lOOG. 
The  cour't  charged  the  jury:  "If  you  find  tlie 
plaintiff  kept  such  a  set  of  books  and  papers 
as  would  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  including 
his  purchases,  sales,  and  shipments,  and  his 
cash  and  credit  sales  from  the  date  of  the  in- 
ventory to  the  fire,^  if  he  [plaintiff]  kept  such  a 
set  of  books  and  papers  as  would  enable  the 
ascertainment  of  the  amount  of  stock,  and 
they  were  kept  in  such  a  manner  that  by  the 
assistance  of  oral  testimony  in  the  case  as 
would,  authorize  you  to  find  that  a  correct 
value  of  the  stock  could  be  ascertained  you 
would  be  authorized  to  find  for  the  plaintiff." 
The  exception  to  this  Instruction  was: 
"Which  said  charge  was  error  and  practically 
wiped  out  the  *iron-safe  clause.*"  In  view 
of  what  has  heretofore  been  said,  there  was 
no  merit  in  this  general  assignment  of  error. 

3.  The  court  instructed  the  tjury  that  it 
was  their  duty  to  reconcile,  if  they  could, 
any  conflicts  there  might  be  in  the  evidence, 
so  as  to  give  effect  to  all  the  testimony  de- 
livered in  the  case;  but,  if  there  was  a  con- 
flict of  such  a  nature  that  the  jury  could  not 
reconcile  it,  then  it  was  their  duty  to  search 
the  mass  of  testimony  for  the  truth  of  the 
transaction,  and  there  place  their  verdict. 
One  of  the  exceptions  to  this  charge  was 
that  it  was  inapplicable,  because  there  was  no 
conflict  in  the  testimony.  If  there  was  no 
conflict,  then  we  cannot  see  how  the  charge, 
even  if  erroneous,  was  hurtful. 

4.  The  grounds  of  the  motion  for  a  new 
trial  relating  to  the  exclusion  of  evidence 
were  not  referred  to  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  and  must  be  con- 
sidered as  abandoned. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  preside, 
and  LUMPKIN,  J.,  dissenting. 

LUMPKIN,  J.  (dissenting).  An  insurance 
policy  is  a  contract.  Where  the  provision 
commonly  known  as  "the  iron-safe  clause"  is 
duly  made  a  part  of  the  policy,  it  becomes  a 
part  of  the  contract ;  and  as  such  is  as  binding 
as  any  other  part  of  It.  It  is  a  promissory 
warranty,  and  has  been  held  to  be  binding  on 
the  Insured.  Southern  Fire  Ins.  Co.  v.  Knight, 
111  Ga.  628,  36  S.  B.  821,  52  L.  R.  A.  70,  78 
Am.  St  Rep.  216;  Scottish  Union  Co.  v. 
Stubbs,  98  Ga.  754,  27  S.  E.  180.  There  has 
been  some  conflict  in  the  rulings  of  different 
courts  as  to  whether  the  insured  was  bound 
to  a  strict  and  literal  compliance  with  the  re- 
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qnlrement  as  to  keeping  "a  set  of  books,"  and 
what  would  constitute  a  sufficient  set  of 
books,  and  whether  slight  omissions  or  ir- 
regularities would  work  a  forfeiture  of  the 
policy,  or  whether  a  substantial  compliance 
would  suffice.'  In  this  state  it  has  been  held 
tbat  the  promissory  warranty  contained  in 
tbe  iron-safe  clause  must  be  complied  with; 
but  that,  in  determining  what  it  requires,  a 
fair  and  reasonable  construction  is  to  be 
placed  upon  it.  ^tna  Ins.  Go.  y.  Johnson, 
127  Qa.  491,  56  S.  E.  643,  9  L.  R.  A.  (N.  B.) 
667;  Liverpool  Ins.  Ck).  v.  Ellington,  94  Ga. 
785,  21  S.  B.  1006.  I  do  not  disagree  with 
the  majority  of  the  court  as  to  the  rule;  but 
as  to  the  application  of  it  to  this  case.  I 
do  not  think  that  the  decision  in  the  case 
last  dted  is  controlling  to  the  extent  to  which 
the  majority  of  the  court  do.  In  that  case 
the  original  record  shows  that  the  plaintiff 
testified  without  objection  that  he  kept  his 
books  in  his  iron  safe,  and  then  said:  *'Xhey 
contained  a  complete  copy  of  my  business.  I 
always  kept  a  set  of  books  showing  a  com- 
plete record  of  my  sales."  His  bookkeeper 
testified  that:  ''There  were  about  2,000  pages 
in  all  these  books  together ;  and,  while  it 
would  take  me  some  time,  yet  I  understand 
them,  and  can  tell  you  what  you  want  by 
looking."  The  books  seem  to  have  been  kept 
in  a  somewhat  confused  manner,  but  there 
was  testimony  that  from  them  the  required 
information  could  be  derived.  The  books 
were  not  copied  in  the  evidence,  except  a  few 
items  as  to  cash  sale.  What  the  opinion  of 
the  majority  of  the  court  discusses  as  if  it 
were  a  transcript  or  copy  from  the  books  was 
not  so  in  fact,  but  was  a  summary  or  tabulat- 
ed statement  made  up  from  the  books  at  the 
request  of  the  agent  of  the  company,  and  us- 
ed for  convenience,  as  shown  by  the  evi- 
dence of  the  plaintiff,  though  once  or  twice 
referred  to  in  the  record  as  a  "transcript," 
evidently  by  inadvertence-  The  record  does 
not  show  how  the  entries  of  purchases  were 
made.  There  was  some  point  as  to  certain 
entries  of  sales.  But  the  exact  point  now 
involved  is  whether  the  entries  of  purchases 
and  sales  taken  together,  and  even  with  such 
aid  as  could  be  legitimately  derived  from  the 
parol  evidence,  showed  a  substantial  com- 
pliance with  the  iron-safe  clause.  The  pa- 
rol testimony  here  is  quite  different  from 
that  in  the  Ellington  Case. 

In  iEtna  Ins.  Co.  v.  Johnson,  127  Ga.  491, 
56  S.  B.  643,  9  L.  R.  A.  (N.  S.)  667,  the  dif- 
ference between  the  literal  and  the  fair  and 
reasonable  mode  of  construction  of  the  "iron- 
safe  clause"  was  discussed.  The  place  in- 
volved in  that  case  was  a  little  country  store 
or  "commissary"  connected  with  a  lumber 
business,  and  tickets  were  given  to  the  em- 
ploy^ for  sums  due  them  for  work,  and  were 
treated  as  cash  at  the  "commissary";  the 
lUnount  of  a  purchase  being  indicated  by  a 
ponch  on  the  ticket  and  entered  as  a  cash 
sale.  There  were  no  credit  sales.  All  goods 
were  sold  at  a  profit  of  25  to  50  per  cent; 


and  the  aggregate  of  cash  sales  was  entered 
each  day.  We  said  that  such  entries  of  cash, 
in  view  of  the  business  and  all  the  evidence, 
could  not  be  said  as  matter  of  law  to  avoid 
the  policy.  Nor  do  I  think  the  two  rulings 
then  made  inconsistent  with  each  other.  On 
the  whole  case  there  presented,  we  thought 
the  books  were  insufficient  to  comply  with 
the  contract.  And  I  think  the  same  of  the 
evidence  here.  The  plaintiff  in  this  case  tes- 
tified: "I  don't  know  that  I  had  as  much  as 
$10,000  worth  of  goods  in  that  stock.  I  don't 
know  how  much  I  did  have."  He  did  use  the 
word  "exact"  once  or  twice  in  speaking  of 
whether  the  books  would  show  the  stock  on 
hand;  but  he  also  stated  flatly:  ''Whether 
my  books  would  show  (the  books  that  I  saved 
from  the  fire)  the  amount  of  stock  of  goods 
I  had  on  hand  at  the  time  of  the  fire  I  do  not 
know."  After  stating  that  he  entered  pur- 
chases in  his  ledger,  he  said,  "Not  all  of  them. 
I  got  a  lot  of  goods  I  did  not  put  down  there. 
There  were  some  bills  which  I  hadn't  put 
down  yet.  When  I  would  get  the  bills  I 
would  put  them  down."  Again:  "I  didn't 
keep  any  record  of  the  receipts  I  got  from 
credit  sales.  I  didn't  keep  any  record  of  that 
at  all,  not  by  itself."  Also:  "I  kept  some  of 
my  bo(^s  in  Hebrew^  My  cash  book  was 
kept  Ui  Hebrew,  a  part  of  it"  Also:  "The 
manner  in  which  I  arrived  at  the  loss  and 
the  amount  of  the  loss  was  taking  stock  aft- 
er the  fire."  There  was  no  expert  evidence 
as  to  the  character  of  the  books,  or  what  is 
customary,  and  nothing  else  which  would 
serve  to  aid  the  plaintiff's  evidence.  This 
does  not  appear  to  me  to  be  a  compliance  with 
the  contract  to  keep  a  set  of  books  which 
should  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  including 
all  purchases,  sales,  and  shipments,  both  for 
cash  and  credit.  .  Scottish  Union-  Co.  v. 
Stubbs,  98  Ga.  754,  761,  27  S.  E.  180;  Ever- 
ett-Ridley-Ragan  Co.  v.  Traders'  Ins.  Co.,  121 
Ga.  228,  48  S.  E.  918,  104  Am.  St.  Rep.  99 ; 
Liverpool  Ins.  Co.  r.  Ellington,  94  Ga.  785,  21 
S.  EL  1006 ;  iEtna  Ins.  Co.  v.  Johnson,  127  Ga. 
491,  56  S.  B.  643,  9  L.  R.  A.  (N.  S.)  667; 
Rives  V.  Fire  Ass'n  of  Phlla.  (Tex.  Civ.  App.) 
77  S.  W.  424;  Morris  v.  Imperial  Ins.  Co., 
106  Ga.  465-467,  32  S.  E.  595. 

(UO  Qa.  222) 
SOUTHERN   RY.   CO.    v.    HARDEMAN. 
(Supreme  Court  of  Georgia.     Feb.  26,   1908.) 

1.  Wbit  of  Ebbob— Assignment  of  Ebbob— 
E>xcLnsiON  OF  Evidence. 

That  the  court  had  rejected  evidence  tend- 
inr  to  prove  the  same  fact  sought  to  be  estab- 
lisned  by  evidence  subsequently  offered  was  not 
a  basis  for  an  assignment  of  error  upon  the  ad- 
mission of  the  latter  evidence,  especially  as  it 
did  not  appear  upon  what  ground  the  former 
was  excluded. 

2.  Nuisance -r- AonoN   fob  Damages— Evi- 
dence. 

In  view  of  the  allegations  of  the  petition, 
evidence  that  the  plaintiff  moved  away  from  bis 
home  near  the  alleged  nuisance  was  not  irrele- 
vant. 
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8.  Appeal—Review— Rulings  on  Evidence 
—Necessity  of  Objections  Below. 

That  evidence  was  admitted  over  the  objec- 
tion of  the  party  complaining  is  not  cause  for 
a  new  trial,  when  it  does  not  appear  that  any 
specific  objection  to  its  admission  was  made  at 
the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  3,  Appeal  and  Error,  {f  1141.  1258-1280.] 

4.  Tbial— Dibectino  Vebdict. 

There  being  evidence  to  support  a  verdict 
in  favor  of  the  plaintiff,  such  verdict  was  not 
contrary  to  law,  and  the  trial  judge  properly 
refused  to  give  in  charge  to  the  jury  certain 
written  instructions  requested  by  the  defendant, 
which  virtually  directed  a  verdict  in  its  favor. 

5.  Nuisance— Damages. 

Under  the  evidence  the  verdict  was  not  ex- 
cessive. 
(Syllabns  by  the  Court.) 

Ehrror  from  Superior  Court,  Paulding  Coun- 
ty; A.  L.  Bartlett,  Judge. 

Action  by  O.  W.  Hardeman  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Shumate  &  Maddoz  and  A.  J.  Camp,  for 
plaintiff  in  error.  W.  B.  Spinks  and  J.  J. 
Northcutt,  for  defendant  in  error. 

FISH,  O.  J.  G.  W.  Hardeman  brought 
an  action  against  the  Southern  Railway  Com- 
pany for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  maintenance  by  the 
defendant  of  a  pond  of  water  on  iti^  right  of 
way  near  the  plaintiff's  home,  which  pond 
he  alleged  caused  the  serious  sickness  of  bis 
wife  and  children,  and  Impaired  the  value 
of  his  adjacent  property.  Upon  the  trial 
there  was  a  verdict  in  favor  of  the  plaintiff 
for  $700,  and  the  case  Is  before  this  court 
on  a  writ  of  error  prosecuted  by  the  defend- 
ant to  review  the  judgment  of  the  trial  court 
overruling  its  motion  for  a  new  trial. 

1.  In  oue  ground  of  the  motion  complaint 
was  made  of  the  admission,  over  the  objec- 
tion of  the  defendant,  of  the  testimony  of  the 
plaintiff  as  to  the  value  of  the  time  he  lost 
from  his  work  while  nursing  his  wife  and 
children  during  their  illness,  caused,  as  he 
contended,  by  the  pond  of  water  in  question. 
The  objection  urged  to  such  testimony  was 
that  the  court  had  rejected  evidence  offered 
by  the  plaintiff  to  prove  the  value  of  his 
services  in  nursing  his  sick  family,  and  that 
the  testimony  in  question  went  to  prove  the 
same  thing,  and  ought  therefore  to  be  also 
rejected.  This  assignment  of  error  is  not 
meritorious;  for,  even  if  the  testimony  ad- 
mitted tended  to  prove  the  same  fact  as 
was  sought  to  be  shown  by  that  which  had 
been  rejected,  it  did  not  appear  upon  what 
objection  the  testimony  last  referred  to  was 
excluded. 

2.  Another  alleged  error  was  that  the  court 
permitted  the  plaintiff  to  "show  that  he 
moved  away"  from  his  home  near  the  pond 
in  question.  Defendant  objected  to  the  ev- 
idence, "on  the  ground  that  this  suit  is  for 
loss  of  services  of  tils  [plaintiff's]  wife  and 


children;  and  that  if  he  chose  to  move  a^way 
from  there  that  was  his  own  concern.  Tbe 
railroad  could  not  be  held  responsible  for  it 
in  any  way."  The  purpose  of  the  objection, 
we  assume,  was  to  make  the  question  as  to 
the  relevancy  of  the  Evidence,  tud  we  ^rill 
so  treat  it  The  petition  alleged,  as  part  of 
the  damages  suffered  by  plaintiff  by  reason  of 
the  maintenance  of  the  pond,  that,  on  account 
of  the  malignant  sickness  produced  in  plain- 
tiff's family  by  the  pond,  he  was.fbr  tbe 
safety  of  himself  and  family  forced  to  aban- 
don his  home.  In  view  of  such  allegationB, 
the  evidence  under  consideration  was  not  ir- 
relevant. 

3.  In  the  motion  it  is  stated  that  the  de- 
fendant objected  to  certain  testimony  of  tbe 
witnesses  Hays  and  Tant,  as  to  whether  the 
pond  in  question  would  produce  sickness.  It 
does  not  in  either  instance  appear  what  ob- 
jection was  made  to  the  testimony  in  the 
court  below.  As  to  the  testimony  of  Tant, 
the  motion  states:  '^Defendant  fiow  insists 
that  the  witness  was  not  a  medical  expert 
and,  though  he  had  described  the  general 
surroundings  and  conditions  of  the  pond,  he 
had  not  stated  specifically  upon  what  facts 
he  based  his  opinion;  and  "defendant  insists 
that  the  opinion  given  was  upon  a  subject 
upon  which  this  witness  could  have  no  opin- 
ion that  ought  to  be  admitted  in  evidence. 
Defendant  further  Insists,"  etc.  As  to  the 
testimony  of  Hays,  the  motion  states  that 
defendant  "urges  now  the  considerations  in- 
sisted upon  In  the  objection  to  the  answer 
of  Thomas  Tant"  Even  if  the  testimony 
objected  to  were  inadmissible,  no  proper  as- 
signment of  error  upon  its  admission  was 
made,  as  it  does  not  appear  from  the  motion 
what  objection  was  urged  in  the  court  below 
to  its  admissibility.  So  far  as  the  motion 
shows,  the  ^)ecific  objections  now  insisted 
upon  were  made  for  the  first  time  in  tbe  mo- 
tion for  a  new  trial. 

4.  In  two  of  the  grounds  of  the  motion  it 
is  contended  that  the  verdict  is  contrary  to 
specified  portions  of  the  judge's  charge, 
wherein  he  instructed  the  jury  that,  under 
given  circumstances,  the  plaintiff  could  not 
recover,  and  in  two  other  grounds  error  is 
assigned  on  the  refusal  of  the  court  to  give 
in  charge  certain  written  instructions,  which, 
counsel  for  plaintiff  in  error  agree,  virtually 
directed  a  verdict  for  the  defendant  There 
was  evidence  to  authorize  a  verdict  in  favor 
of  the  plaintiff;  and  therefore  there  is  no 
merit  in  either  of  these  grounds  of  the  mo- 
tion. 

5.  There  was  evidence  from  which  tbe  ju- 
ry could  find  that  plaintiff's  damages,  by  rea- 
son of  the  maintenance  of  tbe  pond  by  the 
defendant  amounted  to  as  much  as  $700; 
and  therefore  a  verdict  for  that  amount  was 
not  excessive. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOIrDEN,  J.,  who  did  not  preside. 
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CUO  Qa.  2tf) 
SIMPSON  ft  HARPER  ▼.   SANDERS  ft 
JENKINS. 
(Supreme  Cotirt  of  Georgia.     Feb.  26,   1908.) 

1-  Sales— Oontbact—Offeb  to  Sell. 

A.  executed  to  B.  an  instrument  under  seal, 
which  recites  that  for  and  in  consideration  of 
the  sum  of  $1,  the  receipt  of  which  is  acknowl- 
edged, "A.  hereby  sells  [to  B.]  his  entire  shingle 
output"  between  the  1st  of  March,  1905,  and  the 
1st  of  March,  1906,  local  wagon  trade  excepted, 
at  a  stated  price  per  1,000.  B.  did  not  agree  to 
purchase  the  shingles,  nor  to  assume  any  obliga- 
tion in  respect  thereto.  Held  that,  inasmuch  as 
the  writing  was  not  mutually  binding  upon  both 
parties,  this  was  not  a  contract  of  sale,  but  was 
merely  an  offer  or  proposal  to  sell. 

[Ed.  Note.— For  cas4«  in  point,  see  Gent.  Dig. 
▼ol.  43,  Sales,  SS  39-43.] 

2.  Same—Option— Acceptance. 

It  appearing*  however,  that  the  offer  or 
agreement  to  sell  was  based  upon  a  valuable 
consideration,  it  amounted  to  an  option  binding 
the  promisor  to  make  the  proposed  sale  if  ac- 
cepted by  the  promisee,  and  was  irrevocable  un- 
til the  expiration  of  the  time  agreed  upon  by  the 
parties  during  which  the  offer  was  to  remain 
open ;  and,  if  acceptance  were  made  within  such 
time,  it  would  complete  the  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
^1.  43,  Sales,  S  52.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  Simpson  &  Harper  against  Sand- 
en  &  Jenkins.  Judgment  for  defendants, 
and  plaintiffs  bring  error.    Reversed. 

This  case  arose  upon  the  issues  made  by 
a  petition  filed  by  Simpson  &  Harper,  plain- 
tiffs, against  Sanders  &  Jenkins,  as  a  part- 
nership and  as  individuals,  defendants,  and 
demurrers  filed  by  said  defendants.  The  peti- 
tion contains  two  counts,  the  first  of  which 
alleges,  in  substance,  the  following  facts: 
Petitioners  are  wholesale  dealers  In  shingles 
and  lumber,  and  defendants  are  manufactur- 
ers of  shingles.  On  February  23,  1905,  the 
defendants  executed  and  delivered  to  petition. 
ers  ttie  following  Instrument:  **This  agree- 
ment entered  Into  this  the  23d  day  of  Feby., 
1905,  between  Sanders  &  Jenkins,  of  the  coun- 
ty of  Calhoun,  Ga.,  of  the  first  part,  and 
Simpson  &  Harper,  of  the  county  of  Bolton* 
state  of  Georgia,  party  of  the  second  part, 
witnesseth:  The  consideration  of  this  agree- 
ment is  as  follows:  One  dollar  ($1.00)  cash 
In  hand  this  day  paid,  the  receipt  of  which  is 
hereby  acknowledged  by  the  party  of  the  first 
part,  and  the  faithful  perfprmance  of  the 
agreement  hereinafter  specified,  and  which  is 
hereby  made  a  part  of  this  contract  Said 
party  of  the  first  part  hereby  sells  their  en- 
tire shingle  output  from  March  1st  to  Septem- 
ber 1st,  for  No.  Is  at  $2.00 ;  and  March  1st  to 
October  1st,  for  No.  2s  at  75  cents.  Beginning 
September  1st  for  No.  Is,  and  October  Ist  for 
No.  2s,  until  March  1st,  1906,  No.  1  shingles 
'  at  $2.25,  No.  2  shingles  at  $1.00,  f.  o.  b.  cars 
Edison,  Ga.  *  *  *  No  shingles  to  be  sold 
to  any  one  else  other  than  Simpson  &  Harper, 
k>cal  wa^on  trade  excepted.    [Signed]  Sand- 


etB  &  Jenkins  [L.  S.],  per  R.  L.  Jenkins  [L. 
S.]."  By  a  subsequent  amendment  **petltion- 
ers  allege  that  the  prices  mentioned  in  the 
contract  are  for  shingles  by  the  thousand, 
♦  ♦  ♦  and  that  both  they  and  the  defend- 
ants well  understood  at  the  time  said  contract 
was  entered  into  that  such  was  the  meaning 
thereof."  And:  "By  virtue  of  the  provisions 
of  said  agreement,  and  for  and  upon  the 
consideration  therein  expressed,  and  the  ac- 
ceptance by  plaintiffs  of  said  contract  and  the 
entering  by  plaintiffs  upon  the  execution 
thereof  upon  their  part,  and  plaintiffs  con- 
tinuing to  execute  the  same,  the  defendants 
sold  to  your  petitioner  exclusively,  and  peti- 
tioner became  bound  to  pay  therefor,  the  en- 
tire shingle  output  of  defendants  for  the 
period  and  at  the  prices  stated  in  isald  agree- 
ment, said  agreement  extending  from  the  1st 
day  of  March,  1905,  to  the  1st  day  of  March, 
1906."  Petitioners  faithfully  performed  at 
all  times  the  obligations  resting  upon  them 
under  said  agreement,  and,  in  pursuance 
thereof,  did  take  from  the  defendants,  and 
pay  the  defendants  therefor  at  the  prices 
named  in  the  said  agreement,  shingles  deliver- 
ed to  petitioners  by  defendants  under  said 
agreement  during  the  months  of  March,  April, 
May,  June,  July,  tfnd  August,  1905.  In  the 
month  of  September  defendants  removed  their 
shingle  mill  from  Edison  to  Carnegie,  "a  dis- 
tance of  a  few  miles."  And  on  October  3d, 
defendants  wrote  to  petitioners  a  letter,  stat- 
ing that:  "After  looking  over  our  contract, 
we  feel  that  we  have  complied  with  it  as 
far  as  it  holds  us.  While  at  Edison  we  gave 
you  the  entire  mill  cut,  and  we  feel  that  the 
contract  does  not  hold  us  at  our  new  loca- 
tion.*' And  since  that  date  defendants  have 
refused  to  deliver  the  petitioners  any  shingles 
under  said  agreement.  Petitioners  charge 
that  the  shingle  output  of  defendants*  mill, 
local  wagon'  trade  excepted,  from  October  3, 
1905,  to  March  1.  1906,  was  812,500  No.  1 
shingles  per  monfh,  and  437,500  No.  2  shin- 
gles per  month.  The  petition  alleges  spe- 
cifically the  amount  of  "the  excess  of  the 
market  price  of  No.  1  [and  No.  2]  shingles, 
f.  o.  b.  cars  at  Edison  [during  the  months  of 
October,  November,  and  December,  1905,  and 
January  and  February,  1906],  over  the  price 
of  No.  1  [and  No.  2]  shingles  stated  in  said 
contract."  And  petitioners  allege  that  they 
are  entitled  to  recover  from  the  defendants 
"the  excess  of  such  market  price  over  the 
price  stated  in  said  agreement  for  said 
months  for  the  amount  of  the  entire  shingle 
output  of  defendants,  local  wagon  trade  ex- 
cepted.*' The  second  count  of  the  petition  al- 
leges that  "under  and  by  virtue  of  said  writ- 
ing, and  for  and  upon  the  consideration  there- 
in expressed,  the  defendants  gave  to  your 
petitioners  the  option  and  exclusive  right  to 
take  from  defendants  the  entire  shingle  out 
put  of  defendants,  local  wagon  trade  except- 
ed, from  March  1.  1905,  to  March  1.  1000.  at 
the  prices  named  in  said  writing.    Your  pcti- 
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tianers,  acting  under,  and  by  Tlrtne  of  said 
agreement,  exercised  their  said  option  and 
took  from  the  defendants  their  entire  shingle 
output,  local  wagon  trade  excepted,  for  the 
period  extending  from  the  1st  day  of  March, 
1005,  to  tlie  Ist  day  of  October,  1905,  paying 
to  the-  defendants  therefor  the  prices  stated  in 
said  agreement  ♦  •  •  Petitioners  have 
been  at  all  times  during  said  period  from 
March  1,  1905,  to  March  1,  19u6,  ready,  will- 
ing, and  able  to  take  and  pay  for  the  entire 
shingle  output  of  defendants,  local  wagon 
trade  excepted,  at  the  prices  stated  in  said 
agreement,  and  have  so  notified  defendants; 
but,  in  violation  of  their  agreement,  the  de- 
fendants on  and  from  October  3,  1905,  have 
refused  to  deliver  to  your  petitioners  the  en- 
tire shingle'output  of  defendants,  local  wagon 
trade  excepted,  or  any  part  thereof."  Where- 
fore petitioners  allege  that  they  have  been 
injured  and  damaged  as  set  out  in  the  first 
count  The  defendants  demurred  generally 
and  specially  to  the  allegations  of  the  peti- 
tion. The  court  sustained  the  general  demur- 
rer, and  dismissed  the  petition.  The  plaintiffs 
excepted. 

Peeples  &  Jordan,  for  plaintiffs  in  error. 
A.  G.  Powell,  J.  R.  Po^le,  and  Pottle  & 
Glessner,  for  defendants  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  Considered  as  a  contract  of  purchase  and 
sale,  the  instrument  set  forth  in  the  state- 
ment of  facts,  and  signed  by  the  defendants 
in  error,  was  unilateral  and  wanting  in  mutu- 
ality. By  the  terms  of  that  instrument  the 
defendants  agreed  to  sell  to  the  plaintiffs 
the  entire  shingle  output  with  certain  spec- 
ified exceptions,  of  their  milLs  located  at  a 
designated  point  The  instrument  as  we 
have  seen,  was  signed  only  by  the  defendants. 
Under  its  terms  no  promise  was  made,  nor 
obligation  entered  into  by  the  plaintiffs.  If 
the  plaintiffs  had  not  seen  fit  to  give  an  order 
for  the  output  of  the  defendants*  mill,  the 
defendants  could  not  by  tendering  or  ship- 
ping shingles  to  the  plaintiff,  have  compelled 
the  latter  to  either  take  or  pay  for  them.  A 
promise  by  the  plaintiffs  to  take  the  con- 
templated output  of  the  defendants'  mill,  if 
made  at  the  time*  of  the  execution  of  the  in- 
strument referred  to,  would  have  been  a  good 
consideration  for  the  promise  or  undertaking 
of  the  defendants;  but  no  such  promise  or 
undertaking  was  made  or  entered  into  by 
the  plaintiffs.  In  Morrow  v.  Southern  Ex- 
press Co.,  101  Ga.  810,  28  S.  E.  998,  it  was 
said:  "Where  mutual  promises  are  relied 
upon  as  a  consideration  to  support  a  cop- 
tract,  the  obligations  of  the  contract  must  be 
mutually  binding  upon  the  respective  par- 
ties; and,  if  one  assume  under  such  an  agree- 
ment to  do  a  special  act  beneficial  to  another, 
and  that  other  under  the  terms  of  the  con* 
tract  is  under  no  obligation  to  perform  any 
act  of  corresponding  advantage  to  the  former, 
the  agreement  is  without  such  consideration 


as  will  support  the  promise  of  the  party  as- 
suming to  perform."  See,  also,  Oooiey  ▼. 
Moss,  123  Ga.  707,  51  S.  B.  625,  and  cases 
there  cited.  Broom's  Common  Law  (9th  El.) 
300. 

That  a  promise  by  one,  with  nothing  to 
return,  is  void,  is  axiomatic  Bishop  on  Con- 
tracts (2d  Ed.)  85.  Diflacnlty  has  been 
found,  however,  in  the  application  of  this 
axiomatic,  elementary  principle  in  certain 
cases,  because  of  the  peculiar  facts  of  the 
cases  which  either  took  or  seemed  to  take 
the  peculiar  case  from  out  of  the  operation 
of  the  rule.  But  in  the  present  case,  so  far 
as  it  is  sought  to  have  the  instrument  under 
consideration  declared  a  valid  and  binding 
contract  of  purchase  and  sale,  there  are  no 
facts  to  prevent  the  application  of  the  role. 
If  Simpson  &  Harper,  who  are  now  se^in^ 
to  enforce  the  alleged  contract  had  for  any 
reason  seen  fit  to  decline  to  order  shingles 
manufactured  at  the  defendants'  mill,  the 
the  defendants  could  not  have  compelled  them 
to  receive  and  pay  for  the  shingles,  for  the 
very  simple  reason  that  they  had  never 
agreed  or  promised  to  do  so.  But  while  we 
are  dear  that  the  instrument  cannot  be  up- 
held as  a  binding  contract  of  bargain  and 
saje  because  of  its  lack  of  mutuality,  and 
that,  therefore,  the  court  was  right  in  sus- 
taining the  general  demurrer  to  the  first 
count  of  the  petition,  we  are  of  the  opinion 
that  the  second  count,  which  declared  upon 
the  contract  as  an  option  given  for  a  valid 
consideration,  set  forth  a  cause  of  action, 
and  was  not  open  to  attack  by  general  de^ 
murrer. 

Disregarding  the  form  of  the  Instrument 
and  considering  it  in  the  light  of  all  of  its 
provisions,  the  instrument  vests  the  plain- 
tiffs with  certain  rights.  Inchoate  at  the  time 
of  the  signing  of  the  instrument  but.  which 
might  accrue  and  did  accrue  upon  the  doing 
of  certain  things  by  them.  Inasmuch  as  this 
contract  under  seal,  and  made  in  considera- 
tion of  the  sum  of  $1,  binds  the  signer  to 
sell,  but  imposes  no  counter  obligation  to 
buy  upon  the  contemplated  purchasers.  It 
amounted  to  no  more  than  an  offer  or  pro- 
posal of  sale.  In  the  case  of  Black  v.  Mad- 
dox,  104r  Ga.  157,  30  S.  E.  723,  it  was  said: 
"By  section  3645  of  the  Civil  CJode  of  1895, 
the  law  governing  such  contracts  is  laid 
down  in  the  following  terms:  'The  consent 
of  the  parties  being  essential  to  a  contract 
until  each  has  assented  to  all  the  terms,  the 
contract  is  incomplete;  until  assented  to, 
each  party  may  withdraw  his  bid  or  prop- 
osition, unless  a  given  time  is  agreed  on  In 
which  the  other  party  may  assent'  It  would 
thus  seem  to  be  our  law  that  where  a  period 
of  time  is  given  in  which  the  proposition 
may  be  accepted,  such  proposition  cannot 
be  withdrawn  before  the  expiration  of  such 
time.  The  principle  upon  which  continuing 
offers  ripened  into  a  contract  by  acceptance 
before  withdrawal,  proved  of  great  benefit 
in  commercial  transactions,  but  was  in  part 
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unsatisfactory  to  the  individual  receiving 
cbe  offer  by  reason  of  its  liability  to  be  with- 
drawn  at  a  time  when  It  was  of  most  value 
to  him,  and  the  inconvenience  thus  felt  gave 
rise  to  an  endeavor  to  prevent  withdrawal, 
and  at  the  same  time  leave  the  party  to 
whom  the  Qffer  was  made  free  to  accept  or 
reject  the  same.  21  L.  R.  A.  note  on  page 
12S.  This  purpose  was  accomplished  by  pro- 
curing from  the  proposed  vendor  an  obliga- 
tion binding  him  to  make  a  contract  of  sale. 
It  is  just  as  competent  for  a  man  to  bind 
bimself  to  make  a  contract  of  sale  as  it  is 
for  him  to  bind  himself  by  a  contract  of 
sale.  De  Rutte  v.  Muldrow,  16  Cal.  505. 
The  obligation  by  which  one  binds  himself 
to  sell,  and  leaves  it  discretionary  with  the 
other  party  to  buy,  is  what  is  termed  in  law 
an  'option,'  which  is  simply  a  contract  by 
which  the  owner  of  property  agrees  with 
another  person  that  he  shall  have  a  right  to 
boy  the  property  at  a  fixed  price  within  a 
certain  time.  Ide  v.  Leiser,  10  Mont.  5,  24 
Pac  695,  24  Am.  St  Rep.  17.  In  such  con- 
tract two  elements  exist:  First,  the  offer 
to  sell,  which  does  not  become  a  contract 
until  accepted;  second,  the  completed  con- 
tract to  leave  the  offer  open  for  the 
specified  time.  These  elements  are  whol- 
ly Independent,  and  cannot  be  treated  to- 
grether  without  great  liability  to  confusion 
and  error.  21  L.  R.  A.  128,  note.  •  •  • 
Such  a  contract  [to  leave  the  offer  open 
for  the  specified  time]  Is  subject  to  all 
the  rules  governing  other  contracts,  and  In 
general  must  be  supported  by  a  consideration. 
Coleman  v.  Applegarth,  68  Md.  21,  11  Atl. 
2S4,  6  Am.  St.  Rep.  417.  Where  a  consider- 
ation is  paid  for  the  option,  however,  the 
party  making  the  offer  cannot  lawfully  with- 
draw It  If  the  offer  is  in  writing,  for  a 
valuable  consideration,  and  time  Is  given 
within  which  It  shall  stand  oi)en  for  accept- 
ance, such  option  during  the  time  specified 
Is  Irrevocable.*  Weaver  v.  Burr,  31  W.  Va. 
736,  8  S.  B.  743,  3  l;  R.  A,  94;  Bradford 
V.  Foster,  87  Tenn.  4,  9  S.  W.  195;  Linn 
V.  McLean,  80  Ala.  380;  Souffraln  v.  McDon- 
ald, 27  Ind.  269;  Herrman  v.  Babcock,  108 
Ind.  461,  3  N.  B.  360."  The  rule,  therefore, 
may  be  regarded  as  settled  that  a  contract 
by  which  the  owner  of  property  agrees  with 
another  person  that  the  latter  shall  have  a 
right  to  buy  the  property  at  a  fixed  price 
within  a  certain  time,  if  based  upon  a  valid 
consideration,  is  binding  and  may  be  en- 
forced. In  Black  v.  Maddox,  supra,  it  was 
held  that  a  consideration  of  $1,  the  Instru- 
ment relied  on  being  under  seal,  was  suffi- 
cient to  support  the  option.  And  in  Mathews 
Slate  C3o.  v.  New  Empire  Slate  Co.  (C.  C.) 
122  Fed.  972,  it » was  said:  **This  court  Is  of 
the  opinion  that  if  two  persons  enter  into  a 
contract  in  writing  under  seal,  by  which  one 
party,  in  consideration  of  $1,  the  payment  of 
which  is  acknowledged,  agrees  to  sell  and 
convey  to  the  other  party  within  a  specified 
time  certain  lands  and  premises,  on  payment 
by  the  other  party  of  a  specified  considera- 


tion, such  contract  is  valid  and  binding." 
The  Instrument  sued  on  in  the  present  case, 
the  same  being  under  seal,  contains  the  fol- 
lowing language:  **The  consideration  of  this 
agreement  is  as  follows:  One  dollar  cash  in 
hand  this  day  paid,  the  receipt  of  which  is 
hereby  acknowledged  by  the  party  of  the 
first  part,  and  the  faithful  performance  of 
the  agreement  hereinafter  specified,  and  which 
is  hereby  made  a  part  of  this  contract  Said 
party  of  the  first  part  hereby  sells  their  entire 
shingle  output  [local  wagon  trade  excepted] 
from  March  1st  to  Sept  1st  [1905]  for  No.  Jls 
at  $2.00,  and  March  1st  to  Oct  1st,  for  No.  2s 
at  75  cents.  Beginning  Sept.  1st  for  No.  Is, 
and  Oct  1st  for  No.  2s,  untU  March  1st,  1906, 
No.  1  shingles  at  $2.25,  and  No.  2  shingles  at 
$1.00."  As  we  have  pointed  out  above,  the 
words*  "hereby  sells  their  entire  shingle  out- 
put" amount  to  nothing  more  than  an  offer 
or  proposal  of  sale.  The  "output"  of  shingles 
contemplated  was  of  shingles  not  then  manu- 
•f  actured  and  on  hand,  but  of  shingles  to  be 
manufactured  after  the  date  of  the  signing  of 
the  agreement  But,  inasmuch  as  this  under- 
taking was  founded  upon  a  sufficient  consid- 
eration, it  was  a  valid  and  binding  contract 
upon  the  part  of  Sanders  &  Jenkins  to  sell 
and  deliver  to  Simpson  &  Harper  their  entire 
shingle  output,  local  wagon  trade  excepted, 
between  the  dates  named  in  the  contract  up- 
on the  acceptance  by  the  latter  of  the  terms 
of  the  offer  within  the  time  contemplated  by 
the  contract 

It  may  be  that  the  terms  of  the  instrument 
are  not  perfectly  clear  as  to  when  the  orders 
for  shingles  were  to  be  given,  and  the  time 
within  which  the  offer  was  to  remain  open. 
But,  if  the  instrument  be  ambiguous  in  this 
respect  parol  evidence,  which  does  not  take 
from  or  vary  the  terms  of  the  writing,  is  ad- 
missible to  show  the  meaning  put  upon  it  by 
both  parties  at  the  tiipe  of  its  execution,  and 
the  court  will  also  hear  evidence  as  to  the  at- 
tending circumstances,  in  order  to  explain  the 
ambiguity.  Civ.  Code,  18^,  §§  3673,  3675; 
Armistead  v.  McGuire,  46  Ga.  232;  Novelty 
Hat  Co.  V.  Wiseberg,  126  Ga.  800,  55  S.  E. 
923.  And  if  the  instrument,  embracing  the 
proposal  or  offer  to  sell,  is  silent  as  to  the 
time  given  for  acceptance,  the  offer  will  be 
construed  to  remain  open  for  a  reasonable 
time.  Stone  v.  Harmon,  31  Minn.  612,  19  N. 
W.  88;  Larmon  v.  Jordan,  56  III.  204;  Fitz* 
Patrick  V.  Woodruff,  96  N.  Y.  665. 

Special  demurrers  as  well  as  general  de- 
murrers were  filed  by  the  defendants;  but  it 
is  inferable  from  the  order  passed  in  the  case 
that  only  the  questions  raised  by  the  general 
demurrer  were  decided  by  the  court  below, 
and  we  have  not  undertaken  to  pass  upon  the 
questions  made  by  the  special  demurrers,  and, 
in  remanding  the  case,  have  left  open  such 
questions  as  were  made  by  the  special  de- 
murrers to  be  determined. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
side. 
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(130  Ga.  322) 

MOORE  ▼.  STATE.* 

(Snpreme  Court  of  Georgia.    March  6,  1908.) 

1.  Cbikinai<  Law— Writ  of  Ebbob— Recobd— 
Questions  Presented  for  Review— Admis- 

SIBlLiry    OF    EVIDENGBh-NSGESBITT   OF    SET- 
TING Out. 

Complaint  that  error  was  committed  in 
overruling  objection  to  testimony,  when  such 
testimony  is  not  set  forth  literally  or  in  sub- 
stance in  the  motion  for  a  new  trial,  or  in  a  bill 
of  exceptions  brought  to  this  court,  will  not  be 
considered. 

[E^.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  2&31-2937.] 

2.  Same— Triai/— Reception    of    EJvidincb— 
Privilege  of  Witness- 

A  new  trial  will  not  be  granted  the  defend- 
ant in  a  criminal  case  because  the  court  refused 
his  request  to  notify  a  witness  for  the  state  up- 
on the  trial  that  he  need  not  answer  questions 
where  the  answers  would  criminate  him. 
8.  Same  —  Instructions  ELastsnino  the 
Jury. 

It  was  not  error  for  the  court.  In  the  con- 
cluding part  of  his  charge  to  the  jury  trjing  a 
criminal  case,  to  make  the  following  statement ^ 
"It  is  now,  gentlemen,  only  about  one  hour  until 
Sunday.  The  law  does  not  recognize  that  any 
business  of  a  legal  character  can  be  transacted 
on  Sunday.  When  you  have  reached  the  hour 
by  which  Waynesboro  time  Is  11:32,  you  will 
discontinue  any  further  consideration,  discus- 
sion, or  deliberation  as  to  this  case  until  Mon- 
day morning" — notwithstanding  the  fact  that 
the  Jury  returned  a  verdict  of  guilty  before 
Sunday  arrived. 

4.  Same— Admission  of  WRrriNG*— Notiob  to 
Produce— Necessity. 

Where  original  insurance  policies  would  be 
admissible  on  a  trial  for  murder  to  establish  a 
motive  for  the  crime,  and  the  evidence  traces 
them  to  the  possession  of  the  defendant,  who 
does  not  voluntarily  produce  th)em  on  the  trial, 
the  state  may  show  by  parol  the  contents  of 
such  policies  without  first  giving  the  defendant 
notice  to  produce  them. 

5.  Same— Remarks  of  Court. 

Where  defendant's  counsel  objected  to  the 
state's  counsel  asking  a  witness  for  the  state 
leading  questions,  it  was  not  error  requiring  a 
new  trial  for  the  court  to  state,  in  the  presence 
of  the  jury:  **The  court  has  permitted  counsel 
to  ask  this  witness  leading  questions,  as  though 
he  were  an  unfriendly  witness." 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  14,  Criminal  Law,  S§  1520-1535.] 

6.  Homicide  —  Evidence  —  Sufficiency  — 
Venue. 

There  was  sufficient  evidence  to  establish 
the  venue. 

7.  Same. 

The  evidence  warranted  the  verdict;  and 
the  trial  judge  did  not  abuse  his  discretion  in  re- 
fusing a  new  trial.    (Per  Holden,  J.,  dissenting.) 

(Syllabus  by  the  Court) 

Etror  from  Superior  C>oiirt  Burke  County ; 
R.  C.  Hammond,  Judge. 

T.  H.  Moore  was  conyicted  of  murder,  and 
be  brings  error.     Affirmed. 

T,  H.  Moore,  at  the  April  term,  1907,  of 
Burke  superior  court,  was  indicted,  tried,  and 
found  guilty  of  the  murder  of  his  brother, 
tlohn  Moore,  with  recommendation  that  be 
be  sent  to  the  penitentiary  for  life.  He 
made  a  motion  for  a  new  trial,  and  to  the 
judgment  overruling  the  same  filed  a  bill  of 
•Rehearing  denied  March  27,  IMH 


exceptions.     The  deceased,   John  Moore,  IH 
years  old,  was  found  dead   in  the  comitrj 
on  the  17th  of  January,  1907.    Near  Us  bod; 
was  found  the  horse  and  buggy  in  which  be 
and  bis  brother  (the  defendant)  and  Joe  Has- 
gett  left  the  store  of  the  defendant  the  pre- 
ceding afternoon.    The  horse  wa^  unhitdiel 
and  was  tied  with  one  of  the  boggy  lines  to 
a  tree,  and  the  legs  of  the  deceased  had  been 
trampled  on  by  the  horse's  forefeet.    They 
were  within  five  or  six  feet  of  a  plantation 
road,  very  much  traveled.    The  road  at  this 
point  was  near  some  houses.    One  house  was 
20  or  90  yards  from  the  road  opposite  tiie 
point  where  the  body  of  tlie  deceased  was 
found.     About  half  past  4  o'clock  on  Wed- 
nesday afternoon,  January  16,   1907,  at  the 
store  of  the  defendant  in  Keysville,  Buike 
county,  Ga.,  the  defendant  said  to  the  de- 
ceased: "John,  go  help  Joe  hitch  ap.    I  want 
you  to  go  with  Joe  and  me  after  them  cows." 
The  deceased  replied:  "Tom,  I  am  not  f^lng 
well.    I  don't  feel  like  going.    Let  Will  Bureh 
go."     Whereupon  Will  Burch  said,  "I  dont 
mind  going,"  or  "I   would   rather  go  down 
there,"  or  offered  his  services  to  go.    Defend- 
ant told  Will  Burch  to  stay  in  the  store  until 
his  brother,  Son  Moore,  returned,  and  give  the 
keys  of  the  store  to  him.    The  deceased  at 
this  time  also  said  something  about  his  foot 
hurting  him.    He  went  off  with  the  defend- 
ant   willingly,   though    made   the    statement 
above  referred  to.    The  deceased  was  a  clerk 
in  the  store  of  the  defendant,  and  there  wai 
no  other  clerk.     It  appeared  from  the  testi- 
mony given  by  Will  Burch  that  he  had  never 
clerked  in  the  store  l>efore,  and  knew  nothing 
of  the  prices  of  the  goods ;   but  another  wit- 
ness  testified    that  Will    Burch    sometimes 
clerked  in  the  store.     Will  Burch,  who  did 
work  plowing  and  at  the  carpenter's  trade 
in   the  employment   of   defendant   and   Alf 
Moore,  said  he  was  in  the  store  at  the  time 
because  he  was  sick  and  could  ^ot  work.    The 
defendant  testified  at  the  coroner's  inquest 
that  the  deceased,  Joe  Baggett,  and  himself 
went  together  to  the  Atwell  place,  and  left 
there  about  sundown.    On  Sunday  after  the 
killing  the  defendant  pointed  out  to  a  witness 
where  the  deceased  left  him  and  Joe  Baggett, 
which  was  2  to  2%  miles  from  the  Atwell 
place ;  but  the  witness  did  not  know  whether 
or  not  this  was  on  Atwell's  place  or  farm. 
The  defendant  stated  at  the  inquest  that  the 
deceased  left  him  and  Joe  at  the  Atwell  place. 
He  had  intended  for  the  deceased  and  Joe  to 
drive  the  cows,  but  the  deceased  complained 
of  his  shoes  hurting  his  feet ;  and  the  defend- 
ant told  the  deceased  that  lie  (defendant) 
would  walk  to  Keysville,  and  told  deceased 
to  go  from  there  back  to  the  Quaker  road, 
and  to  go  to  certain  places  to  make  some  col- 
lections  and   deliver   some   messages.     The 
defendant  further  testified  at  the  coroner's  in- 
quest that  he  and  Joe  Baggett  got  home  about 
10  or  half  past  10  o'clock  that  night.     The 
next  morning  he  thought  that  the  deceased 
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stayed  at  his  brother's  house.    He  asked  his 
brother  where  John  was,  and,  not  finding  him, 
lie  went  to  look  for  his  brother  and  returned 
without  finding  him.    During  that  afternoon 
tlie  defendant  and  Will  Burch  made  a  trip 
to  find  the  deceased,  and  found  him'    There 
w^as  testimony  that  the  defendant  first  dis- 
covered the  body ;  and  said:  "I  see  my  horse. 
I    wonder  If  the  horse  ran  away  and  killed 
him.     ♦    ♦    •    I  wonder  where  John  Is."  De- 
fendant and  the  witness  drove  in  about  8 
or  10  feet  of  the  body.    While,  defendant  was 
In  the  buggy  he  asked  the  witness  what  was 
tbe  matter  with  the  deceased.    It  was  about 
five    minutes  before  the  defendant  got  out 
of  the  buggy.    He  told  the  witness,  who  was 
with  him,  to  go  and  look  at  the  body.    The 
defendant  acted  like  he  did  not  care  much, 
and  exhibited  no  feeling.    He  walked  around 
and  looked  at  the  body  of  the  deceased,  and 
eald:    •*Untle  the  horse,  and  let's  go."     De- 
fendant sent  a  negro  woman  to  the  body,  and 
told  her  to  stay  there  until  he  could  go  to 
Keysvllle  and  come  back.    The  witness  and 
defendant,  with  others,  went  back  and  carried 
the  body  of  the  deceased  home.    It  was  also 
In  evidence  that,  while  one  of  the  defendant's 
brothers  and  another  person  were  talking  in 
the  store,  the  defendant  came  in,  and  said, 
"What  are  you  all  talking  about?"    and  stat- 
ed, "I  think  you  are  all  talking  about  having 
Joe  arrested,"  and  asked,  "Why  was  Joe  ar- 
rested?" and  further  said:  "I  know  Joe  didn't 
have  anything  to  do  with  it.    I  can  clear  him 
myself.    Joe  was  with  me,  and  we  stopped  at 
Mr.  Poole's  and  got  water,  and  we  came  on 
down  to  Will  Wright's."    Finally  one  of  the 
witnesses  told  the  defendant  that  he  was  sus- 
picioned,  to  which  he  replied:    "My   Lord! 
I   hope  people  don't  think  I  did  it.     What 
could  I  have  killed  him  for?"    The  witness 
then   told    him:     "We    have   got    insurance 
mixed  up  with  it."    The  defendant  replied: 
"I    have   got  no   Insurance  on   John's   life. 
Mother  has  got  $2,000  she  taken  out  year  be- 
fore last  but  I  do  not  know  whether  she 
kept  it  up  or  not"    The  defendant's  brother 
said:    **Tom,  you  know  mother  Is  not  able 
to  keep  up  any  premium  at. all  on  insurance." 
To  which  defendant  replied:    "Well,  Mr.  M. 
B.  Gray  offered  me  half  of  the  premium  if 
I  would  get  the  insurance  for  him.     Mother 
and  I  did  it  on  that  account,  as  I  had  half 
of  the  premium  on  it  as  my  commission  as 
agent    I  do  not  know  whether  the  policy  is 
In  force  or  not."    The  witness  then  said  to 
the  defendant:    "Tom,  it  looks  very  strange 
you  have  not  taken  any  more  interest  in  try- 
ing to  locate  this  matter.    Tour  brother  seems 
to  take  more  interest  in  it  than  you."    The 
defendant  then  eald:    "I  have  got  no  money 
to  work  with;    but  am  going  to  investigate 
this  insurance.    If  there  is  any  insurance,  I 
am  going  to  Augusta  and  hire  a  detective  to 
work  it  up." 

On  Sunday,  after  the  killing  on  Wednesday, 
a  track  of  No.  6  shoe  was  found  leading  off 
from  the  buggy   near  the  place  where  the 
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body  of  the  deceased  was  lying  when  found 
dead.  One  of  the  witnesses  testified  that  to  the 
best  of  his  knowledge  the  defendant  wore  a  No. 
6  ehoe,  but  could  not  say  that  the  track  near 
the  body  of  the  deceased  was  the  same  track 
be  saw  in  the  road  behind  the  cows.  Another 
track,  of  about  a  No.  12  shoe,  was  found 
leading  up  to  the  edge  of  some  cleared  land 
within  about  15  feet  of  where  the  deceased 
was  found.  Brogan  shoe  tracks  were  found 
that  "came  out  at  a  point  about  where  the 
buggy  wa6,  and  went  out  in  the  field  where 
the  buggy  was."  They  led  to  and  beyond  a 
new  and  unoccupied  house.  One  witness  tes- 
tified that  wounds  infilcted  by  pistol  bullets 
were  found  on  the  head  of  the  deceased,  and 
another  on  the  right  side.  Where  one  of 
these  pounds  was  there  were  powder  burns, 
and  there  appeared  to  be  the  print  of  a  pistol 
on  the  fiesh.  One  of  the  balls  hit  the  deceased 
in  his  jaw  on  the  right  side  and  one  behind  his 
ear.  There  was  a  bullet  hole  in  the  back  of  the 
buggy,  and  one  Ih  the  right-hand  corner  over- 
head. There  was  no  blood  in  the  buggy,  or 
on  the  cushion,  or  on  the  wheels  of  the  buggy, 
or  on  the  foot  of  the  buggy.  One  bullet  hole 
in  the  buggy  was  on  the  right  side  in  the  cor- 
ner of  the  top  of  the  buggy  where  the  bend 
is.  The  other  was  in  the  back  of  the  buggy, 
halfway  back.  The  top  was  halfway  down. 
The  bullet  went  through  the  top  of  the  buggy 
when  it  was  left  back.  One  bullet  entered  the 
head  of  the  deceased  about  an  inch  or  an  inch 
and  a  quarter  from  the  right  eye,  on  the 
cheek,  and  came  out  practically  opposite. 
Another  bullet  hole  was  through  the  lower 
jaw  on  the  right  side,  and  went  out  on  the 
same  side.  Both  these  wounds  were  much 
torn  and  ragged.  There  was  another  wound 
right  under  the  jaw  that  came  out  There 
was  another  wound  right  behind  the  ear,  all 
on  the  same  side,  and  that  was  powder  burn- 
ed very  black.  There  was  another  wound  in 
the  right  shoulder  about  an  inch  below  the 
joint  coming  from  the  rear  and  coming  out 
in  front  There  were  five  wounds  in  all. 
The  bullet  that  entered  the  back  of  the  ear 
did  not  come  out,  and  this  wound  was  burn- 
ed black  and  had  the  Imprint  or  indentation 
of  a  gun  pistol. 

One  night,  about  a  month  before  the  de- 
ceased lost  his  life,  the  defendant  accused  the 
deceased  of  taking  change  out  of  the  drawer, 
and  the  deceased  told  him  he  did  not.  The 
defendant  then  told  him,  "Well,  if  that  was 
the  best  he  could  do,  he  could  go  home  where 
he  belonged,"  whereupon  the  deceased  said  he 
would  do  It  Another  brother  begged  him  not 
to  go,  and  he  didn't  go  then.  He  said  he  was 
going  Sunday,  but  never  did  go.  He  was  to 
go  the  Sunday  after  he  was  found  dead.  A 
witness  testified  that  the  defendant  pa^s^ 
him  the  morning  of  the  day  the  deceased 
was  found,  looking  for  his  brother,  and  said, 
"He  didn't  know  what  was  the  matter  with 
John";  and  stated  that  the  deceased  never 
came  back  with  him,  as  he  sent  the  deceas- 
ed off  to  collect  some  money,  and  did  not 
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know  whether  he  got  It  or  not,  or  whether 
somebody  had  hurt  him  or  not,  that  he  feared 
his  brother  might  have  gotten  off  and  got 
some  whislsy,  and  might  have  stayed  out 
There  was  evidence  that  the  deceased  some- 
times dranlc.  The  defendant,  with  John 
Moore  and  Joe  Baggett,  on  the  16th  day  of 
January,  about  6:30  p.  m.,  left  the  house  of 
W.  B.  Johnson  with  a  cow  and  a  calf.  The 
deceased  and  Joe  Baggett  went  off,  driving  a 
cow,  and  the  defendant  went  off  behind,  driv- 
ing a  buggy.  The  coroner  testified  that  on 
Friday  night  after  the  deceased  was  found 
dead,  just  after  the  conclusion  of  the  Inquest, 
the  defendant  came  to  him  and  said  he  want- 
ed to  have  a  talk  with  him  in  regard  to  a 
certificate  of  John  Moore's  death.  He  told 
the  coroner  his  mother  had  a  policy  on  the 
life  of  the  deceased,  but  she  had  lost  it; 
but  said,  if  he  would  get  hold  of  a  copy  of 
the  policy,  he  thought  it  had  to  be  lapsed 
three  years  before  it  was  entirely  void,  where- 
upon the  coroner  told  the  defendant  to  go  to 
Dr.  Beall  and  get  a  death  certificate,  as  he 
was  the  proper  party  to  give  the  certificate, 
as  he  was  the  doctor  at  the  inquest.  On 
Monday  morning  after  the  deceased  was 
missing  on  the  preceding  Wednesday  night, 
the  defendant  approached  Dr.  Beall,  and  said 
he  wanted  him  to  write  a  death  certificate  to 
the  life  insurance  company,  stating  that  his 
brother  was  killed,  and  the  physician  then 
wrote  the  certificate.  After  writing  the  cer- 
tificate for  one  policy  the  defendant  told  him, 
**Here  is  another  policy  in  the  Equitable,"  for 
which  he  also  wanted  a  certificate.  The 
Union  Central  policy  was  for  $2,000  payable 
to  Mrs.  Polly  Moore.  The  amount  of  the 
other  policy  was  $3,000,  and  was  payable  to 
the  defendant,  according  to  the  recollection 
of  the  physician  to  whom  the  defendant  hand- 
ed the  policies.  About  a  week  thereafter  the 
defendant  requested  the  physician  to  say 
nothing  about  writing  the  death  certificates. 
It  was  reported  that  the  defendant  was  finan- 
cially embarrassed  at  that  time,  and  soon 
thereafter  he  was  put  into  bankruptcy.  The 
defendant  stated  that  he  was  an  agent  of  the 
Union  Central.  He  was  about  22  years  old. 
The  day  on  leaving  the  store  the  defendant 
took  his  pistol  from  a  shelf  In  the  store,  and 
put  it  in  his  pocket.  This  shelf  was  where 
the  pistol  usually  lay,  and  it  was  not  an  un- 
usual thing  for  him  to  take  it  from  there.  He 
did  It  openly.  He  had  on  no  coat,  and  it  could 
be  seen  after  he  put  it  in  his  pocket 

Joe  Baggett,  a  negro,  testified,  that  he, 
with  the  defendant  and  the  deceased,  reached 
Mr.  Johnson's  about  6:20  p.  m.  on  the  evening 
of  the  ICth  of  January,  1907,  and  got  a  cow 
and  calf.  He  and  the  deceased  started  off 
from  Mr.  Johnson's  with  them,  and  the  de- 
fendant in  the  buggy  behhid.  They  went  to 
the  cross-roads,  stopped  to  attend  a  call  of  na- 
ture, and  tied  the  cows.  Afterwards  he  and 
the  defendant  drove  the  cattle  on  to  Keys- 
ville,  reaching  there  about  9  o'clock  at  night, 


and  went  to  bed.  The  deceased  weDt  ob 
from  the  cross-roads  in  a  buggy  by  himself. 
When  the  deceased  left  them  at  the  cross- 
roads, he  went  on  ahead  of  the  witness  asd 
the  defendant.  It  was  about  8  o'clock  when 
the  deceased  left  them  at  the  cross-roads,  aid 
he  and  the  defendant  went  on  to  Keysrille. 
driving  the  cows,  and  reached  there  aboat  9 
or  10  o'clock  at  night  He  did  not  know  who 
killed  the  deceased.  Before  this  witness  tes- 
tified, counsel  for  the  defendant,  stated  to 
the  court  and  to  counsel  for  the  state  that  the 
witness  had  stated  to  the  defendant's  counsel 
that  what  Is  above  related  as  his  testimony 
was  the  truth,  and  that  was  what  be  told 
others  and  to  the  grand  Jury  (hereinbefore 
stated)  was  not  the  truth.  The  state's  coun- 
sel contended  that  they  had  been  entrapped 
by  the  witness  Joe  Baggett,  and  asked  that 
they  be  allowed  to  Impeach  him,  whereupon, 
in  reply  to  questions,  Joe  Baggett  further  tes- 
tified that  he  told  counsel  for  the  state  and 
testified  in  the  grand  jury  room  that,  when  he 
and  the  defendant  and  the  deceased  reached 
the  cross-roads,  the  defendant  and  the  de- 
ceased went  off  in  a  buggy  together,  and  in 
about  an  hour  and  a  half  the  defendant 
came  walking  back,  and  after  they  had  untied 
the  cows,  and  started  back  to  Keysville  with 
the  cows,  the  defendant  said,  "Joe,  don't  you 
tell  anybody  I  went  off  from  here  in  the  bug- 
gy." The  witness  further  told  the  state's 
counsel  that  what  he  had  told  him  and  testi- 
fied to  in  the  grand  jury  room  was  not  tbe 
truth,  and  that  he  told  it  to  get  out  of  jail. 
He  said  he  was  told  the  day  he  was  testifying 
that  people  said  if  he  swore  on  this  trial  any 
way  differently  from  the  way  he  swore  before 
the  grand  jury,  and  went  back  to  Keysville. 
he  would  be  killed.  He  testified,  further,  that 
Mr.  Will  Daniel  and  Mr.  Frank  Hurst  said 
to  him  that  they  believed  what  he  told  before 
the  grand  jury  was  true,  and  that  he  had 
better  stick  to  it,  and  tbat,  if  he  came  in  the 
courtroom  and  told  anything  else,  he  would 
be  handled  for  "prejudice,"  and  he  told  them 
that  what  he  had  stated  before  the  grand  jury 
was  not  true;  that  Mr.  Will  Daniel  told  him 
that,  if  he  testified  the  same  thing  he  told  the 
grand  jury,  he  would  go  free,  and,  when  he 
went  home,  he  (Mr.  Daniel)  would  give  him  a 
job.  The  foreman  of  the  grand  jury  testified 
that  Joe  Baggett  on  Monday  preceding  the 
trial  testified  before  the  grand  jury  sub- 
stantially what  the  witness  admitted  he  testi- 
fied. The  sheriff  testified  that  Joe  Baggett 
told  him  substantially  the  same  story  which 
the  foreman  of  the  grand  jury  testified  Joe 
Baggett  swore  to  before  the  grand  jury,  ex- 
cept that  Joe  Baggett  said  to  him  that  the  de- 
fendant told  him,  if  he  told  anybody  he  went 
off  in  the  buggy,  he  would  fix  him.  In  the 
first  statement  he  made  to  the  sheriff  he  told 
the  sheriff  what  he  swore  to  on  the  stand  as 
being  the  truth,  but  afterwards  told  him  sub- 
stantially what  the  foreman  of  the  grand 
jury  swore  as  being  his  testimony  before  that 
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body.  After  making  tbe  last  statement  to 
tbe  sheriff,  he  asked  the  sheriff  about  get- 
ting out  of  Jail. 

There  was  evidence  that  a  fouggy  turned 
around  in  the  road  about  150  yards  beyond 
where  the  body  was  found,  and  that  the 
tracks  of  the  horse  drawing  it  were  similar  to 
tbe  tracks  of  defendant's  horse.  Witnesses 
testified  to  facts  showing  where  cows  appear- 
ed to  be  tied  near  the  cross-roads  and  about 
1^  to  1^  miles  from  where  the  body  of  the 
deceased  was  found.  The  defendant  told  a 
witness  on  the  evening  the  body  of  the  de- 
ceased was  found,  while  the  defendant  and 
W'ill  Burch  were  together,  that  he  was  going 
to  look  for  his  brother  John,  that  he  thought 
somebody  had  killed  him,  thinking  it  was  him 
(the  defendant).  This  same  witness  testified: 
"I  couldn't  tell  you  that  Tom  Moore  said  he 
was  afraid  John  Moore  was  dead.  I  believe 
be  did  tell  me  he  was  afraid  John  had  got  off 
and  got  tight;  that  he  might  have  been  thrown 
out  of  the  buggy  and  got  killed."  On  the  same 
afternoon  the  defendant  said  he  did  not  know 
whether  his  mother  had  kept  up  the  $2,000 
policy  or  not,  when  asked  about  it  A  witness 
testified  that  a  white  shirt  with  some  blood  on 
it  was  found  hanging  up  in  a  room  of  the  de- 
fendant's home  a  day  or  two  after  the  alleged 
bomlcide.  The  witness  afterwards  testified 
that  he  could  not  tell  whether  it  was  blood  or 
paint  The  defendant's  house  had  recently 
l>eea  painted  a  yellow  color.  The  spot  appear- 
ing to  be  paint  or  blood  was  about  the  size  of 
a  dollar.  The  bam  on  the  lot  of  the  defend- 
ant was  painted  red.  The  defendant  was 
there  when  it  was  being  painted  during  the 
month  of  the  killing,  and  the  paint  was  gotten 
from  the  defendant  The  sheriff  testified  that 
be  arrested  Joe  Baggett  on  the  22d  of  Janu- 
ary, and  at  the  time  he  arrested  him  the  de- 
fendant wanted  to  know  why  he  arrested  him, 
and  wanted  to  go  bond  for  his  appearance. 
He  testified  that  most  people  want  to  get  their 
servants  out  on  bond.  The  defendant  seemed 
anxious  to  get  Joe  Baggett  out  on  bond,  and 
stated  that  he  could  clear  Baggett  all  right; 
that  he  was  with  him  all  the  time. 

A.  H.  Moore,  a  brother  of  the  deceased, 
testified  that  the  morning  after  the  deceased 
was  missing  the  defendant  told  him  that  he 
would  go  and  look  for  his  brother  after  break- 
fast The  witness  replied,  "No,  I  will  go." 
The  defendant  then  said:  "No;  take  your 
hands  and  go  on  to  work.  After  breakfast  I 
will  go  and  look  for  him."  The  defendant 
went  after  breakfast  to  look  for  the  deceased, 
and  returned  about  10  or  11  o'clock.  When  he 
returned,  he  said  to  the  witness:  "I  haven't 
found  him,  nor  have  I  seen  any  one  that's  seen 
anything  of  him."  The  defendant  said  he  did 
not  go  to  the  places  where  he  sent  his  deceas- 
ed brother,  and  the  witness  said,  "liOoked  like 
I'd  went  to  them  places  where  you  sent  him ;" 
and  the  defendant  said  he  had  not  thought 
about  that.  Then  the  witness  said,  "Maybe  I 
had  better  go  and  hunt  for  him ;"  and  the  de- 
fendant replied,  "No;  I  will  go  after  dinner 
and  hunt  him  again."     When  the  defendant 


and  Will  Burch  returned  after  dinner,  the  de- 
fendant said,  "I  have  found  him  over  close  to 
Berry  Bussey's."  Witness  asked  what  was  the 
matter  with  him ;  and  defendant  replied,  "He 
is  dead."  In  reply  to  a  question  as  to  the 
cause  of  his  death,  defendant  said:  "I  don't 
know  exactly.  I  never  got  out  and  examined 
him.  Will  Burch  will  be  here  directly,  and 
will  tell  you."  This  witness  testified  that 
there  was  a  life  insurance  policy  on  the  life  of 
the  deceased  for  $2,000  in  the  Union  Central, 
payable  to  his  mother,  and  a  policy  for  $3,000 
in  the  Equitable,  payable  to  the  defendant 
The  defendant  denied  on  Tuesday  after  the 
alleged  homicide  having  any  insurance  at  all, 
except  the  $2,000  payable  to  his  mother.  The 
witness  told  the  defendant  that  he  knew  his 
mother  was  not  able  to  pay  any  premium,  and 
never  took  out  any  policy  on  the  life  of  the  de- 
ceased. This  witness  further  testified  that  the 
defendant  paid  the  premium  on  the  policy,  and 
that  the  defendant  showed  him  the  insm*ance 
policy  payable  to  his  mother;  and  said: 
"Here  is  the  policy.  I  am  going  to  Augusta 
to  see  if  I  can  get  some  money  on  it  and  hire 
a  detective  to  see  who  killed  John."  It  was 
arranged  to  bury  the  deceased  at  Gibson,  but, 
when  the  witness  and  the  defendant  reached 
that  place,  they  ascertained  that  arrangements 
had  been  made  for  the  funeral  to  occur  at  a 
place  six  miles  from  Gibson;  and  the  defend- 
ant-then stated,  as  it  was  getting  late,  one  of 
them  should  return  to  Keysville  and  assist 
the  sheriff  In  investigating  the  killing.  He 
offered  to  stay  and  attend  the  funeral,  and  al- 
low his  brother  to  go  back.  His  brother  de- 
clined to  go  back,  and  the  defendant  returned 
from  Gibson  without  attending  the  funeral. 
This  witness  also  testified  that  the  firm  com- 
posed of  himself  and  the  defendant  began  fail- 
ing to  pay  its  debts  after  a  fire  which  occurred 
In  October  or  November  of  the  preceding  year. 
The  defendant  gave  as  a  reason  why  he  did 
not  leave  deceased  in  the  store  and  take  Will 
Burch  with  him  after  the  cows  that  Burch 
was  sick,  or  pretended  to  be  sick.  A  witness 
knew  Burch  did  not  work  that  morning,  as  he 
saw  Burch  laying  around  the  store.  The 
morning  after  the  defendant  returned  to  Keys- 
ville with  the  cows  he  did  not  seem  uneasy. 
He  wanted  to  go  and  hunt  his  brother.  He 
went  and  stayed  about  an  hour. 

The  defendant  who  introduced  no  testi- 
mony, made  a  long  statement  denying  any 
knowledge  of  the  killing,  saying  that  he  and 
the  negro,  Joe  Baggett,  drove  the  cows  to 
Keysville,  and  he  sent  his  brother  on  in  the 
buggy  alone  for  the  purpose  of  attending  to 
some  business.  He  went  to  Augusta  after  the 
killing  to  obtain  some  money  with  which  to 
employ  a  detective,  and  made  a  payment  for 
the  purpose  of  having  a  detective  come  to 
Burke  county  and  do  some  work  on  the  case. 
He  was  arrested  while  in  Augusta. 

Henry  C.  Roney,  Isaac  S.  Peebles,  and  Phil 
P.  Johnston,  for  plaintiff  in 'error.  Brinson  & 
Davis,  J.  S.  Reynolds,  Sol.  Gen.,  and  Jno.  C. 
Hart,  Atty.  Gen.,  for  the  State. 
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HOLDBN,  J.  (after  stating  the  facts  as 
above).  1.  One  assignment  of  error  In  the 
amendment  to  the  motion  for  a  new  trial  is 
that  the  court  committed  error  in  permitting 
the  state's  counsel  to  impeach  the  witness 
Joe  Baggett  by  proving  by  him  that  he  made 
statements  and  delivered  testimony  prior  to 
the  trial  in  conflict  with  the  testimony 
delivered  upon  the  trial.  When  Joe  Baggett 
was  offered  as  a  witness,  and  before  he  tes- 
tified, counsel  for  the  defendant,  after  the 
court  had  retired  the  witness  and  the  Jury, 
stated  to  the  court,  in  the  presence  of  oppos- 
ing counsel,  that  the  witness  had  made  to 
them  and  others  statements  in  conflict  with 
what  he  had  previously  stated  to  counsel  for 
the  state  and  testified  to  before  the  grand 
Jury.  In  making  this  statement  counsel  re- 
lated what  the  witness  had  told  them.  The 
witness  was  then  examined,  and  the  court 
permitted  counsel  for  the  state  to  impeach 
him  by  proving  by  the  witness  "prior  con- 
tradictory statements  and  testimony,  and  that 
such  prior  statements  and  testimony  were  un- 
true." In  another  assignment  of  error  the 
defendant  complains  that  the  court  com- 
mitted error  in  allowing,  over  their  objections. 
the  testimony  of  the  foreman  of  the  grand 
Jury  ^'giving  in  detail  the  testimony  of  Joe 
Baggett  delivered  before  that  body."  It  no- 
where appears  In  either  of  these  assignments 
of  error  what  was  the  testimony  of  the  wit- 
ness Joe  Baggett  which  he  said  was  true,  or 
his  testimony  of  prior  contradictory  state- 
ments and  testimony;  nor  does  it  appear 
what  was  the  testimony  of  the  foreman  of  the 
grand  Jury.  It  is  impossible  for  this  court  to 
tell,  from  the  assignments  of  error,  what  was 
any  of  this  testimony;  and  it  has  been  re- 
peatedly ruled  that  under  such  circumstan- 
ces such  assignments,  of  error  cannot  be  con- 
sidered. Pearson  v.  Brown,  105  Ga.  802,  31 
S.  B.  746.  The  mere  statement  made  by 
counsel  hereinbefore  referred  to  cannot  be 
considered  as  showing  what  was  the  testi- 
mony of  the  witnesses ;  and  the  testimony  of 
these  witnesses  not  being  shown  in  these  as- 
signments of  error,  either  literally  or  in  sub- 
stance, it  is  impossible,  for  obvious  reasons, 
to  undertake  to  say  whether  or  not  the  court 
committed  error  in  permitting  the  witaess  to 
be  impeached. 

2.  Counsel  for  the  defendant  requested 
the  court  to  caution,  or  permit  them  to  cau- 
tion, the  witness  Joe  Baggett  "that  he  could 
not  be  compelled  to  answer  any  question  that 
would  tend  to  criminate  him,  or  subject  him 
to  crhnlnal  prosecution,  and  that,  should  his 
testimony  upon  the  trial  of  the  case  differ 
materially  from  his  testimony  under  oath  be- 
fore the  grand  Jury  returning  the  indictment, 
it  would  tend  to  criminate,  or  subject  him  to 
prosecution  for  perjury."  The  court  declined 
this  request,  and  its  declination  is  assigned 
as  error.  While  it  is  true  that  the  witness 
cannot  be  compelled  to  answer  any  question 
that  would  tend  to  criminate  him,  he  is  pre- 
sumed to  know  the  law,  and  therefore  to 


know  this  fact,  and  it  is  not  reversible  error 
for  the  court  to  fail  to  inform  nhn  of  the  ex- 
istence of  this  law,  which  is  designed  for  the 
protection  of'  the  witness  himself,  and  not 
for  another  person  who  may  feel  an  interest 
in  his  testimony.  Dunn  ▼.  State,  99  Ga.  211« 
25  S.  E.  448. 

3.  In  the  latter  part  of  the  charge  of  the 
court  to  the  Jury  this  language  was  used:  ''It 
is  now,  gentlemen,  only  about  one  hour  until 
Sunday.  The  law  does  not  recognize  that  any 
business  of  a  legal  character  can  be  trans- 
acted on  Sunday.  When  you  have  reached 
the  hour  by  which  Waynesboro  time  is  11:32, 
you  will  discontinue  any  further  considera- 
tion, discussion,  or  deliberation  as  to  this 
case  until  Monday  morning."  The  Jury  re- 
turned their  verdict  Just  before  the  expira- 
tion of  the  hour,  the  court  having  remained 
in  session  to  receive  it;  and  the  defendant 
complains  that  this  charge  was  calculated  to 
hasten  the  Jury  in  their  consideration  of  the 
evidence.  The  use  of  the  language  complain- 
ed of  was  not  reversible  error.  It  must  have 
been  known  to  the  Jury  that  the  procedure 
indicated  by  the  court  in  his  charge  was  the 
usual  practice,  without  the  court  so  stating; 
and  we  do  not  think  the  making  of  this  state- 
ment requires  a  new  trial 

4.  The  court  permitted  Dr.  J.  R.  Beall,  a 
witness  for  the  state,  to  testify  concerning 
certain  insurance  policies  on  the  life  of  the 
deceased,  as  follows:  **The  Union  Central 
was  for  $2,000,  made  payable  to  Mrs.  Polly 
Moore  as  beneficiary.  The  amount  of  the 
other  policy  was  $3,000,  and  was  made  pay- 
able to  Mr.  Tom  Moore,  I  think."  The  ground 
of  the  objection  was  that  the  policies  them- 
selves were  the  best  evidence  of  their  con- 
tents, and  their  absence  was  not  accounted 
for.  The  substance  of  Dr.  BealVs  testimony 
on  the  question  of  Insurance  is  that  on  t^lon- 
day  morning,  after  the  homicide  on  Wednes- 
day preceding,  the  defendant  stated  to  him 
that  he  wanted  him  to  write  a  certificate 
stating  that  his  brother  was  dead;  and  that 
during  this  conversation  the  defendant  ex- 
hibited the  policies  to  the  witness,  and  his 
testimony  as  to  their  contents  was  from  in- 
formation derived  from  looking  at  them  at 
that  time.  This  testimony  and  other  testi- 
mony in  the  record  showed  that  the  policies 
were  in  the  possession  of  the  defendant.  Aft- 
er the  state  proved  that  the  policies  were  In 
the  possession  of  the  defendant,  it  bad  the 
right  to  go  into  secondary  evidence  of  their 
contents,  In  the  absence  of  the  defendant  vol- 
untarily producing  the  policies,  or  showing 
that  he  did  not  have  them.  There  is  no  law 
in  this  state  which  permits  the  state  to  re- 
quire the  defendant  to  produce  evidence 
against  himself,  and  any  evidence  in  the  pos- 
session of  the  defendant  is,  under  the  laws 
of  this  state,  inaccessible  to  the  state.  If  a 
notice  had  been  served  on  the  defendant  to 
produce  the  insurance  policies,  he  could  have 
refused  to  do  so,  and  this  refusal  on  the  part 
of  the  defendant  might  have  been  construed 
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into  an  admission  that  be  had  papers  which, 
If  Introduced  in  evidence,  would  have  tended 
to  his  Injury.  Hence,  If  a  notice  had  been 
served  on  the  defendant  to  produce  the  pol- 
icies, their  production,  on  the  one  hand,  would 
have  the  effect  of  requiring  him  to  furnish 
evidence  against  himself,  and,  on  the  other 
hand,  his  refusal  to  produce  them  would  cre- 
ate a  presumption  unfavorable  to  bim.  Farm- 
er V.  State,  100  Ga.  41,  28  S.  E.  26;  mnard 
V.  State,  1  Ga.  App.  146,  58  S.  B.  263;  Ma- 
han  V.  State,  1  6a.  App.  534,  58  S.  B.  265; 
U.  S.  V.  Doebler,  Fed.  Cas.  No.  14,977 ;  State  v. 
Gomee,  14  Kan.  Ill;  U.  S.  v.  Reybum,  6 
Pet.  (U.  S.)  352,  8  L.  Ed.  424;  2  Enc.  Ev. 
362;    Underhlil*8  Crlm.  Ev.  {  42. 

51  After  the  court  had  permitted  counsel 
for  the  state  to  ask  Joe  Baggett,  a  witness  for 
the  state,  leading  questions,  counsel  for  the 
defendant  objected  to  the  manner  of  the 
state's  counsel  In  examining  the  witness; 
whereupon  the  court  replied,  "The  court  has 
permitted  counsel  to  ask  this  witness  lead- 
ing questions  as  though  he  were  an  unfriend- 
ly "Witness,"  which  statement  by  the  court 
to  assigned  as  error.  Pen.  Ck)de  1805,  S  1019, 
provides:  "Leading  questions  are  generally 
allowed  in  cross-examinations,  and  only  in 
these;  but  the  court  may  exercise  a  discre- 
tion in  granting  the  right  to  the  party  call- 
ing the  witness,  and  In  refusing  it  to  the  op- 
posite party,  when,  from  the  conduct  of  the 
witness  or  other  reason,  Justice  requires  It" 
It  being  a  matter  within  the  discretion  of  the 
court  to  permit  the  party  calling  a  witness  to 
ask  him  leading  questions  "when,  from  the 
conduct  of  the  witness  or  other  reason,  Justice 
requires  It,"  it  Is  not  reversible  error  for  the 
court  to  state.  In  the  presence  of  the  Jury: 
"The  court  has  permitted  counsel  to  ask  this 
witness  leading  questions,  as  though  he  were 
an  unfriendly  witness."  The  law  does  not 
generally  permit  a  party  calling  a  witness  to 
ask  him  leading  questions,  and  the  Jury  knew 
that  there  was  some  reason  for  the  exercise 
of  the  discretion  of  the  court  In  permitting  It 
In  thto  case.  The  expression  by  the  court  that 
be  would  allow  leading  questions  to  be  pro- 
pounded to  the  witness,  "as  though  he  were  an 
unfriendly  witness,"  does  not  mean  that  the 
witness  was  an  unfriendly  witness,  but  means 
that  the  court  would  allow  leading  questions 
as  though  he  were  one.  To  say  that  leading 
questions  would  be  permitted  as  though  a  wit- 
ness were  a  certain  kind  of  a  witness  does  not 
mean  that  the  witness  Is  that  kind  of  a  witness. 
The  statement  by  the  court.  In  the  presence  of 
the  Jury,  that  leading  questions  would  be  per- 
mitted to  be  propounded  to  the  witness,  Just 
as  he  would  do  if  he  were  an  unfriendly  wit- 
ness, was  not  error  requiring  a  new  trial. 

6.  The  evidence  indicated  that  the  deceased 
was  killed  at  the  place  where  his  body  was 
found,  and  the  evidence  that  the  body  was 
found  in  Burke  county,  and  other  evidence  in 
the  case,  sufficiently  proved  the  venue. 

7.  The  majority  of  the  court  are  of  the 
opinion   that  tlie  evidence  was  sufficient  to 


authorize  the  verdict  of  guilty,  which  opinion 
they  express  as  follows:  "We  deem  It  un- 
necessary to  enter  into  a  discussion  of  the 
testimony  to  sustain  this  view.  It  is  sufficient 
to  point  to  the  evidence  reported  in  the  state- 
ment of  facts  preceding  the  opinion.  If  it  is 
not  sufficient  to  authoriise  a  conviction,  and 
requires  a  court  to  upset  the  verdict,  we  are 
of  the  opinion  that  it  would  be  difficult  to  up- 
hold any  Conviction  on  circumstantial  evi- 
dence. Corpus  delicti,  opportunity,  presence 
near  the  scene  of  the  crime  near  the  time  of 
its  perpetration,  motive,  unusual  acts,  conduct 
inconsistent  with  innocence  and  evincing  a 
guilty  conscience,  tracks,  most  extraordinary 
conduct  in  sending  the  deceased  to  certain 
places  Just  before  the  killing,  and  afterwards 
searching  for  him,  not  at  those  places,  but  at 
others  where  there  was  no  apparent  reason  to 
look,  were  shown.  These  facts,  and  others  in 
evidence,  the  majority  of  the  court  think,  fully 
sustain  the  verdict"  • 

The  writer  cannot  concur  In  the  views  of  the 
majority  of  the  court  that  the  evidence  was 
sufficient  to  warrant  a  conviction.  All  of  the 
evidence  in  this  case  was  circumstantial.  The 
deceased  was  found  dead  in  the  country,  near 
a  plantation  road.  Near  his  body  were  found 
the  horse  and  buggy  In  which  he  and  the  de- 
fendant and  Joe  Baggett  left  the  store  of  the 
defendant  the  preceding  afternoon.  The  horse 
was  unhitched,  and  was  tied  with  one  of  the 
huggy  lines  to  a  tree,  and  the  legs  of  the  de- 
censed  had  been  trampled  by  the  horse's  fore- 
feet. They  were  In  five  or  six  feet  of  the  road, 
and  not  far  from  houses.  The  witness  Joe 
Baggett  testified  that  at  a  certain  place  on 
the  road  the  deceased  was  sent  off  alone  in  a 
huggy  by  the  defendant  to  attend  to  some 
business ;  that  he  (Baggett)  and  the  defendant 
there  stopped  to  attend  to  a  call  of  nature, 
and  tied  the  cows  to  a  tree,  after  which  he 
and  the  defendant  drove  the  cows  on  to  Keys- 
vlUe,  reaching  there  about  9  o'clock  at  night. 
An  effort  was  made  by  the  state  to  impeach 
this  witness  for  the  state  by  proof  that  he 
told  others,  and  testified  before  the  grand 
Jury,  that  the  defendant  drove  down  the  road 
in  the  buggy  with  the  deceased  from  the  point 
where  the  cows  were  tied,  and  returned  alone, 
warning  the  witness  not  to  tell  that  he  went 
off  in  the  buggy  with  the  deceased.  It  is 
difficult  for  the  mind  to  consider  this  im- 
peaching testimony  only  for  the  purpose  of 
discrediting  the  witness,  but  it  should,  of 
course,  be  considered  only  for  this  purpose. 
If  what  the  witness  testified  to  as  truth  was 
true,  the  defendant  was  not  guilty.  But,  dis- 
regarding the  testimony  of  this  witness  en- 
tirely, there  is  not  a  fact  proved  in  the  case 
which  is  not  entirely  consistent  w;ith  the  in- 
nocence of  the  defendant.  The  theory  that 
the  deceased  was  shot  while  In  the  buggy  is 
not  borne  out  by  the  evidence,  but  the  evi- 
dence establishes  the  fact  that  he  was  not 
shot  while  in  the  buggy.  When  the  buggy 
was  found  the  next  morning  near  the  body 
of  the  deceased,  the  top  was  left  halfway 


550 


eO  SOUTHEASTERN  REPORTER. 


tGa. 


back,  and  there  was  a  bullet  hole  in  the  top 
In  this  position,  which,  by  reason  of  Its  posi- 
tion, was  in  the  back  of  the  bugga'^  above  the 
back  of  the  seat  There  was  another  bullet 
bole  in  the  top  in  the  right-hand  comer  at 
the  bend  of  the  top.  All  of  the  wounds  on 
the  deceased  entered  on  his  right  side.  One 
bullet  entered  on  the  right  side  and  went 
through  the  face  or  head,  and  another  enter- 
ed the  Jaw  on  the  right,  and  came  out  on 
the  same  side.  It  is  not  reasonable  to  sup- 
pose that  the  person  shooting  the  deceased 
was  in  the  buggy,  and  that  the  deceased  was 
sitting  in  the  buggy  when  he  was  shot,  in 
view  of  the  fact  that  he  was  shot  on  the  right 
side  and  one  bullet  hole  in  the  buggy*  top 
was  in  the  right-hand  corner  and  the  other 
In  the  back.  The  theory  that  the  deceased 
was  not  In  the  buggy  when  shot  is  further 
substantiated  by  the  fact  that,  notwithstand- 
ing several  wounds  were  inflicted  on  him, 
there  was  no  blood  anywhere  in  or  on  the 
buggy.  Moreover,  there  was  no  evidence  of 
any  blood  on  the  ground,  except  where  the 
deceased  was  lying  when  found.  The  indica- 
tions are  that  the  deceased  was  killed  while 
standing  on  the  spot  where  his  body  was 
found.  The  bullet  entering  on  the  right  side 
and  going  through  the  face  or  head,  &^d  the 
bullet  entering  the  Jaw  on  the  right  and  com- 
ing out  on  the  same  side,  were  the  ones  which 
probably  went  through  the  right-hand  comer 
and  the  back  of  the  top  of  the  buggy,  and 
the  buggy  must  have  been  not  far  away  at 
the  time,  with  its  front  or  back  almost  direct- 
ly towards  the  party  doing  the  shooting,  and 
with  the  deceased  between  the  party  doing 
the  shooting  and  the  buggy. 

Without  going  into  further  details,  the 
most  reasonable  theory  to  be  deduced  from 
the  facts  proved  is  that,  when  the  deceased 
was  shot,  he  was  at  the  spot  where  his 
body  was  found,  and  standing  between  the 
buggy  and  the  person  shooting  him,  and 
that  the  horse  was  tied  at  the  time  of  the 
shooting,  and  the  buggy  then  standing  where 
they  were  found  the  next  morning.  It 
would  be  an  unusual  thing  for  two  brothers 
driving  along  a  plantation  road  at  night  to 
drive  five  or  six  feet  from  the  road  into  the 
woods  and  unhitch  the  horse  for  any  pur- 
pose. At  any  rate,  it  would  be  as  probable 
that  a  person  while  alone  in  a  buggy  along 
a  country  road  at  night  would  drive  from 
the  road  and  unhitch  the  horse  as  that  two 
brothers  would  do  this.  The  evidence  show- 
ed that  the  deceased  drank.  There  was  evi- 
dence of  tracks  near  the  body  made  by  a 
person  wearing  a  No.  6  shoe,  and  that  it  was 
thought  that  the  defendant  wore  a  No.  6 
shoe.  There  was  no  peculiarity  about  the 
track,  and  the  evidence  was  not  very  strong 
to  show  that  It  was  made  by  the  defendant 
The  defendant  was  22  years  old  and  the  de- 
ceased 18,  and  there  was  no  evidence  of  the 
size  of  the  shoes  worn  by  the  deceased,  who 
might  have  made  this  track.  Moreover, 
there  was  evidence  of  other  tracks  made  by 


a  No.  12  shoe  near  the  scene  of  the  bomleide 
that  led  across  a  field  to  and  beyond  a  new 
and  unoccupied  house.  There  was  no  evi- 
dence that  any  of  the  bullets  whldi  entered 
or  passed  through  the  head  or  body  of  the 
deceased  were  gotten  and  compared  ^vith  the 
bullets  carried  by  the  pistol  in  possession  of 
the  defendant  on  the  occasion  In  question. 
Without  undertaking  to  discuss  tbe  many 
details  of  this  evidence,  it  is  sufilcient  to  say 
that  there  Is  not  a  single  fact  proved  which 
is  Inconsistent  with  the  defendant's  inno- 
cence. Every  fact  proved  in  the  ease  can  be 
true,  and  yet  the  defendant  can  be  Innocent 
The  rule  laid  down  In  the  case  of  Slkes  f. 
State,  120  Ga.  4^,  48  S.  B.  153,  is  as  fol- 
lows: "The  burden  Is  upon  the  state;  and, 
when  it  relies  upon  circumstantial  evidence 
to  convict  a  defendant,  the  proved  facts 
must  not  only  be  consistent  with  the  hypo- 
thesis of  guilt,  but  inconsistent  with  the  hy- 
pothesis of  innocence." 

What  fact  proved  In  this  case  Is  inconsis- 
tent with  the  hypothesis  of  the  defendant's 
innocence?  In  the  case  cited  of  Williams  v. 
State,  113  Ga.  721,  723,  39  S.  E.  487,  488,  Mr. 
Chief  Justice  Simmons,  commenting  on  the 
rule  above  announced,  says:  "This  conrt  has 
mled  on  several  occasions  that,  in  cases  in- 
volving life  or  liberty,  this  rule  must  not  be 
relaxed.  When  a  heinous  crime  has  been  com- 
mitted in  a  community  and  the  people  are 
greatly  shocked  thereby,  it  is  natural  for 
them  to  catch  at  any  little  circumstance  to 
throw  suspicion  upon  some  person,  and  to 
conclude  from  this  or  that  circumstance 
that  he  is  the  guilty  party.  The  horror  of 
the  crime  and  their  desire,  as  good  citizens, 
to  see  the  guilty  party  punished  and  the  law 
vindicated,  frequently  lead  them  to  prema- 
ture judgment  which  oftentimes  follows 
them  into  the  jury  box,  where,  as  jurymen, 
they  not  infrequently  find  persons  guilty  on 
bare  suspicion  alone.  This  is  demonstrated 
by  the  records  of  cases  passed  upon  by  this 
court,  commencing  with  the  earlier  volumes 
of  our  reports  and  continuing  almost  to  the 
last  one.  For  a  reference  to  some  of  these 
cases,  see  Bell  v.  State,  03  Ga.  557,  19  S.  £. 
244.  Juries  should  guard  themselves  in 
this  respect,  and  not  find  verdict  on  mere 
suspicion."  Many  of  the  statements  made  by 
the  defendant,  and  many  of  his  acts  claimed 
by  the  state  to  be  circumstances  unfavorable  to 
him,  were  of  slight  significance  and  were 
but  natural  under  the  circumstances.  Con- 
sidering them  singly  and  collectively,  and 
giving  to  each  and  all  of  them  the  greatest 
weight  they  can  possibly  carry  against  the 
defendant,  they  are  not  Inconsistent  with 
the  defendant's  innocence.  To  simply  prove 
circumstances  that  are  consistent  with  his 
guilt  does  not  meet  the  requirements  of  the 
law.  When  the  state  relies  for  conviction 
upon  circumstantial  evidence,  the  facts 
proved  must  be  inconsistent  with  the  inno- 
cence of  the  accused.  The  evidence  in  this 
case  does  not  meet  the  requirements  of  this 
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TVLle  of  law,  and  Is  insufflclent  to  warrant 
ttie  verdict  of  guilty.  The  evidence  does  not 
sbow  the  defendant's  guilt  to  a  moral  and  rea* 
sonable  certainty. 

However,  the  contrary  view  is  entertained 
\>y  the  majority  of  the  court,  and  the  judg- 
ment of  the  court  below  Is  affirmed.  All  the 
Justices  concur,  except  HOLDEN,  J^  who 
clissents. 

C130  Ga.  2^ 

BAKER  y.  KBEVER, 
<Stipreme    Court   of   Georgia.    Feb.   28.    1908.) 

1.  Joint  ADVENTuaBS—CoNTEAcrs— Breach. 

If  two  persons  entered  into  a  contract  by 
ivhich  one  agreed  to  furnish  land,  farming  im- 
plements, and  stock  for  the  purpose  of  carrying 
on  an  agricultural  enterprise,  and  the  other 
agrreed  to  emplo:^  laborers  and  superintend  the 
work  necessary  in  producing  the  crop,  the  pro- 
duct to  be  equally  divided  between  them,  and  If 
the  contract  provided  that  cotton  so  produced 
was  not  to  be  divided  in  kind,  but  was  to  be  pre- 
pared for  market  and  sold,  and  the  proceeds  of 
the  sale  divided,  and  if  there  was  an  agreement 
that  the  cotton  should  be  sold  at  such  time  as 
mi^ht  be  fixed  by  mutual  consent  of  the  parties, 
such  agreement  will  be  construed  presumptively 
to  refer  to  mutual  consent  arrived  at  some  time 
during  the  year.  If  the  parties  did  not  agree 
and  sell  at  any  time  during  the  year,  this  would 
not  give  to  the  landowner  the  right  to  hold  the 
stipulation  as  to  selling  by  a^eement  operative 
for  all  time,  and  to  arbitrarily  refuse  to  sell ; 
but  he  would  be  bound  to  sell,  after  demand 
made,  in  a  reasonable  time  and  manner.  If  he 
refused  to  recognize  such  right  and  to  sell,  this 
would  constitute  a  breach  of  the  contract,  and 
damages  would  be  measured  In  contemplation  of 
the  market  price  of  the  cotton  on  the  day  of  the 
breach. 

2.  Samb. 

The  evidence  was  sufficient  to  support  the 
verdict;  a^d  there  is  no  error  in  any  of  the 
grounds  of  the  motion  for  new  trial  sufficient 
to  require  a  reversal  of  the  judgment. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  J.  A.  Keever  vagainst  L.  H. 
Baker  for  breach  of  contract.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Among  other  things,  it  was  alleged  that  the 
plaintiff  and  the  defendant  on  or  about  the 
15th  day  of  December,  1902,  entered  into  a 
parol  contract,  by  the  terms  of  which  the 
plaintiff  obligated  himself  to  cultivate  certain 
lands  belonging  to  the  defendant,  about  200 
acres  In  cotton  and  about  60  acres  in  com,  the 
plaintiff  binding  himself  to  do  all  the  work  or 
cause  the  same  to  be  done  by  laborers  selected 
and  paid  by  .him  and  to  be  under  his  over- 
sight and  management;  that  the  defendant 
should  furnish  all  the  stock  necessary  for 
the  planting  and  cultivation  of  the  crops,  and 
feed  the  stock  during  the  year,  and  also 
furnish  all  necessary  and  proper  agricultural 
implements  and  tools  for  use  in  making  the 
crops,  and  should  advance  to  the  plaintiff 
sufficient  sums  of  money  to  pay  defendant's 
accounts  with  his  laborers  employed  in  mak- 
ing the  crop;    that,   **when  gathered,"  the 


crop  should  be  equally  divided  between  the 
plaintiff  and  the  defendant,  the  corn  to  be 
divided  in  kind,  "the  cotton  and  cotton  seed 
to  be  prepared  for  market  when  matured, 
and  sold  for  cash,  the  proceeds  to  be  divided 
between  them  equally";  that,  in  pursuance 
of  the  contract,  the  plaintiff  on  or  about  Jan- 
uary 14,  1903,  entered  upon  the  lands  of  de- 
fendant, planted  about  200  acres  In  cotton  and 
about  GO  acres  In  corn,  and  afterwards  skill- 
fully worked  and  cultivated  the  same ;  that 
petitioner  gathered  from  the  corn  crop  about 
1,500  bushels,  which  was  divided  between  the 
plaintiff  and  the  defendant  equally,  and  the  • 
plaintiff  gathered  the  entire  cotton  crop, 
which  amounted  to  76,500  pounds  of  seed 
cotton;  that  the  plaintiff  insisted  that  the 
same  be  ginned  as  it  was  picked,  according  to 
the  agreement,  but  the  defendant  refused  to 
assent  thereto,  and  insisted  upon  storing  the 
seed  cotton  in  the  cotton  houses  on  the  de- 
fendant's land,  with  the  promise  to  the  plain- 
tiff that  when  a  sufficient  quantity  of  cotton 
had  been  gathered  to  run  the  gin  for  several 
days,  the  gin  being  the  property  of  the  de- 
fendant and  located  on  his  land,  he  would 
commence  ginning  and  gin  from  time  to 
time  as  the  cotton  was  picked;  that,  rely- 
ing upon  these  assurances,  the  petitioner  con- 
tinued picking  the  cotton;  that  defendant 
refused  and  neglected  to  gin  any  part  of  the 
crop  during  the  harvest  period,  and  all  the 
cotton  was  finally  stored  in  the  cotton  houses 
designated  by  the  defendant  for  that  purpose. 
The  plaintiff  continued  to  insist  that  the  cot- 
ton be  ginned,  but  the  defendant  refused  to  gin 
any  part  of  it  during  the  year  1903.  Soon  aft- 
er the  1st  of  January,  1904,  the  plaintiff,  hav- 
ing no  longer  any  right  under  his  contract  to  • 
use  and  occupy  the  houses  belonging  to  the  de- 
fendant, and  being  compelled  to  remove  to  oth- 
er lands  which  he  expected  to  cultivate  during 
the  year  1904,  approached  the  defendant,  ex- 
plained his  situation,  and  demanded  that  the 
crop  of  cotton  aforesaid  should  be  ginned  at 
once  by  the  defendant,  and  a  division  of  the 
crop  be  made  between  them,  the  plaintiff  offer- 
ing to  pay  to  the  defendant  out  of  the  proceeds 
of  said  cotton  all  the  moneys  advanced  to 
him  by  the  defendant  for  the  purpose  of  pay- 
ing off  the  labor  account  and  any  other  prop- 
er charge  of  indebtedness  which  the  de- 
fendant might  have  against  him.  The  de- 
fendant refused  to  gin  the  cotton  at  that 
time,  and  the  plaintiff  was  forced  to  quit 
the  premises  without  having  received  his 
share  of  the  cotton  crop  made  by  him  upon 
the  land  of  the  defendant  After  the  plain- 
tiff had  removed  from  the  premises,  the  de- 
fendant, without  notice  to  plaintiff,  ginned 
the  entire  cotton  crop,  amounting  to  49  bales, 
of  an  average  weight  of  500  pounds  lint  cot- 
ton each,  and,  without  any  notice  to  plaintiff, 
hauled  said  49  bales  from  his  plantation  to 
his  office  lot  in  the  city  of  Cartersville,  piling 
the  same  out  upon  the  ground  in  the  open, 
without  any  covering  or  protection,  exposing 
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it  to  damage  and  Injury  on  account  of  weath- 
er. As  soon  as  the  plaintiff  was  informed  of 
these  facts,  he  demanded  that  the  cotton  be 
put  upon  the  market  for  sale;  and  the  de- 
fendant refused  to  comply  with  the  demand, 
insisting  that  cotton  was  advancing  and  that 
he  intended  to  hold  it  for  a  better  price.  On 
or  about  February  10, 1904,  the  petitioner  was 
offered  15.85  cents  per  pound  for  the  cotton, 
and,  being  anxious  to  sell  at  that  price,  ap- 
proached defendant  and  informed  him  of  the 
offer,  and  insisted  that  he  consent  to  the  sale 
of  the  entire  lot,  49  b&Ies,  for  the  purpose  of 
final  settlement  between  them;  but  defend- 
ant positively  refused  to  consent  to  a  sale  of 
the  cotton  at  this  price.  He  also  ref;ised  to 
allow  petitioner  to  take  his  half  of  the  cot- 
ton and  put  it  on  the  market  at  this  price, 
and  has  ever  since  refused  to  allow  petitioner 
to  sell  his  part  of  said  crop,  and  has  taken  ex- 
clusive possession  of  the  entire  crop,  denying 
the  right  of  petitioner  to  possession  or  domin- 
ion over  any  part  thereof,  and  refusing  to 
pay  petitioner  the  value  of  his  interest  in  said 
crop  at  the  time  he  converted  the  Isame  in  the 
manner  already  set  forth.  The  plaintiff's 
half  interest  in  the  cotton  crop  was  worth 
$2,000  at  the  time  said  defendant  so  converted 
it,  which  sum  the  defendant  refuses  to  pay. 
The  defendant  also  took  into  his  exclusive 
possession  all  of  the  cotton  seed,  amounting 
to  about  20  tons,  and  sold  them  for  the  price 
of  $20.15  per  ton,  realizing  $403,  one-half  of 
which  belongs  to  the  plaintiff,  and  the  de- 
fendant neglects  and  refuses  to  pay  the  plain- 
tiff therefor.  He  seeks  to  recover  of  the  de- 
fendant $2,201.50;  this  being  the  aggregate 
sum  due  on  account  of  the  plaintiff's  share 
in  the  cotton  and  cotton  seed  so  converted, 
and  7  per  cent  interest  thereon,  less  $975, 
the  amount  of  money  advanced  by  the  de- 
fendant to  enable  the  plaintiff  to  carry  on 
the  farming  operations.  In  the  defendant's 
answer  the  allegations  contained  in  the  peti- 
tion were  in  a  large  measure  admitted. 

The  points  over  which  the  answer  raised 
issue  were  as  follows:  (A)  That  the  plaintiff 
agreed  to  plant  and  cultivate  in  cotton  265 
acres  and  in  com  85  acres.  (B)  He  contract- 
ed to  plant  and  cultivate  all  the  crops  on  de- 
fendant's place  in  a  good,  careful,  and  farmer- 
like  manner.  (C)  The  cotton  and  cotton  seed 
were  not  to  be  divided  in  kind,  but  were  to 
be  sold  together  without  division,  *'at  such 
time  as  might  be  mutually  agreed  upon  by 
the  plaintiff  and  the  defendant"  (D)  The 
plaintiff  bound  himself  to  diligently  prepare 
and  plant  said  land,  and  to  diligently  culti- 
vate and  harvest  the  crops,  and  to  furnish 
suitable  labor  to  prepare,  plant,  cultivate, 
and  harvest  such  crops.  He  did  not  employ 
the  necessary  labor  with  which  to  properly 
cultivate  and  harvest  the  crops.  Instead  of 
cultivating  the  crops  by  himself  or  by  labor 
employed  by  him,  he  procured  his  son-in-law 
to  cultivate  about  183  acres  In  cotton  and 
about  20  acres  in  corn,  and  the  son-in-law 
failed  to  work  the  crop  in  a  proper  manner. 


The  remaining  130  acres  of  cotton  which  were 
cultivateid  by  the  plaintiff  and  his  hired  meu 
alone  were  likewise  negligently  and  inade- 
quately and  improperly  planted  and  culti- 
vated and  harvested,  and  did  not  produce  a 
fair  crop.  The  65  acres  planted  in  com  by  tbe 
plaintiff  and  his  hired  labor  were  also  inade- 
quately cultivated  and  harvested.  (E)  Only 
60,000  pounds  of  seed  cotton  were  produced. 
(F)  The  cotton  was  hauled  by  the  defendant 
to  the  defendant's  office  by  plaintiff's  cooseut, 
and  this  was  done  in  order  to  save  both  plain- 
tiff and  defendant  warehouse  charges,  and 
to  keep  the  cotton  more  safely  from  the  dan- 
gers of  fire  and  flood.  (G)  Defendant  denies 
that  he  is  indebted  to  plaintiff  in  any  sum 
whatever,  and  alleges  that  the  plaintiff  owes 
him  more  than  $975.  For  further  plea  the 
defendant  alleged  that  the  plaintiff  was  in- 
debted to  him  in  the  sum  of  $1,053.47,  besides 
interest,  and  set  forth  the  various  items  con- 
stituting said  indebtedness,  consisting  of  ad- 
vances of  money  made  by  the  defendant  at 
several  times  at  the  plaintiff's  request,  con- 
sisting prixiclpally  of  advances  made  to  pro- 
duce the  crop  and  to  prepare  it  for  market, 
but  also  including  a  liquidated  physician's 
bill  for  professional  services  rendered  to  the 
plaintiff  during  the  year,  and  an  Item  of  $50 
paid  upon  a  note  due  by  the  plaintiff  to  one 
Crouch.  The  defendant  also  alleged  that 
the  plaintiff  was  indebted  to  him  in  the  full 
sum  of  $2,120  (besides  interest)  as  damages 
for  a  failure  to  cultivate  in  a  proper  manner 
the  number  of  acres  of  land  which  the  de- 
fendant contended  the  plaintiff  had  under- 
taken to  cultivate;  it  being  alleged  that,  be- 
cause of  such  failure  to  plant,  and  because 
of  the  plaintiff's  negligence  in  the  manner  of 
cultivation,  the  product  actually  produced 
by  the  defendant  was  less  than  should  have 
been  produced.  The  plea  alleged  with  parties 
ularity  the  contentions  of  the  defendant  with 
respect  to  these  matters.  There  was  no  de- 
murrer to  the  plea.  Upon  the  trial  evidence 
was  submitted  upon  all  of  the  contentions 
of  each  party.  The  Jury  found  for  the  plain- 
tiff $1,212.83.  A  motion  for  a  new  trial  was 
made;  and  error  is  assigned  upon  the  judg- 
ment overruling  the  same. 

G.  H.  Aubrey  and  Jno.  W.  &  Paul  F.  Akin, 
for  plaintiff  In  error.  Thos.  W.  Milner  & 
Sons  and  Neel  &  Peeples,  for  defendant  in 
error. 

ATKINSON,  X  There  are  many  grounds 
of  the  motiqn  for  new  trial,  all  of  which  have 
been  carefully  considered.  We  do  not  think 
that  any  of  them  are  sufficient  to  require  the 
grant  of  a  new  trial;  nor  do  we  regard  it 
profitable  to  enter  into  a  discussion  of  any 
proposition  Involved  in  the  motion,  except 
that  which  relates  to  the  time  at  which  the 
defendant  committed  a  breach  of  the  contract 
with  regard  to  the  sale  and  distribution  of 
the  proceeds  of  the  cotton.  Under  the  evi- 
dence, there  was  a  gradual  rise  in  the  mai> 
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ket  price  of  cotton  from  the  l8t  day  of  I^ 
Tember,  when  it  was  10  cents  per  pound,  np 
to  the  time  that  th^  plaintiff  claims  that  the 
breach  occured,  on  or  about  the  10th  of  Feh- 
mary,   when  it  was  15.85  cents  per  pould. 
At  the  1st  of  January  it  was  12.50  cents  per 
ponnd.    The  measure  of  damages  against  the 
defendant  would  be  the  market  value  of  the 
cotton  at  the  time  of  the  breach  of  the  con- 
tract, and  It  was  material  to  know  whether 
the  breach  occurred  when  the  market  price 
was  one  price  or  the  other.    There  was  no 
controversy  over  the  fact  that  the  cotton  was 
not  to  be  sold  until  after  it  was  ginned  and 
prepared  for  market.    The  plaintiff  had  pick- 
ed the  entire  crop  of  cotton  during  the  year, 
and  stored  it  in  the  cotton  houses  of  the  de- 
fendant, to  be  ginned  by  the  defendant,  and 
the  defendant  undertook  to  have  it  ginned. 
On  the  10th  of  February  the  plaintiff  obtained 
a  bid  for  the  entire  lot  of  cotton  at  a  price 
of  15.85  cents  per  pound,  informed  the  de- 
fendant of  the  fact,  and  demanded  that  sale 
be  made  at  that  price.    The  defendant  refus- 
ed, whereupon  the  plaintiff  then  demanded 
a  division  in  kind,  in  order  that  he  might  sell 
at  that  price,   which  demand  was  refused. 
The  court  instructed  the  jury:    **If  Keever's 
[plaintiff's]  contention  is  correct,  that  he  Was 
offered  a  certain  price  for  the  cotton  and  that 
he  would  have  sold  it  for  that  price,  and  the 
defendant.  Baker,  refused  to  sell,   and  has 
kept  the  cotton  from  that  day  to  this,  that 
that  was  a  breach  of  the  contract,  although 
it  is  contended  by  the  defendant.  Baker,  that 
both  of  them  were  to  agree  before  they  could 
sell  at  all;   but  I  charge  you  that  if  you  be- 
lieve that  the  plaintiff  was  offered  that  for 
the  cotton,  and  that  was  a  reasonable  price 
for  it,  and  you  believe  he  could  have  sold  it 
for  that  amount,  that  that  would  amount  to 
a  breach  of  contract,  notwithstanding  it  may 
have  been  that  there  was  an  agreement  be- 
tween them  that  he  should  not  sell  until  they 
both  should  agree,  provided  you  find,  as  I 
said,  it  was  a  reasonable  price  and  was  with- 
in a  reasonable  time.    In  other  words,  a  con- 
tract of  that  kind«  that  neither  should  sell 
until   the  other  should  consent,   would  not 
mean  that  one  could  arbitrarily  hold  it  for 
all    time.    He   could    hold   it   a   reasonable 
length  of  time,  but  he  could  not  hold  it  beyond 
that"    With  respect  to  this  charge,  the  de- 
fendant complained,  in  his  motion  for  new 
trial,  "that  respondent  alleged  and  pleaded 
that  he  and  movant  agreed  that  the  cotton 
should  be  gathered  as  soon  as  it  was  ma- 
tured, prepared  for  market,  and  sold;    that 
be  also  claimed  that  he  and  movant  were  to 
have  a  full  settlement  before  respondent  mov- 
ed from  defendant's  place — that  is,   in  the 
latter  part  of  the  year  1903  and  before  the 
first  of  the  year  1904 — and  movant  admitted 
that  neither  in  the  pleadings  nor  evidence 
does  he  claim  that  there  was  any  other  agree- 
ment;  that  the  movant  alleges  that  he  and 
respondent  agreed  that  the  cotton  was  to  be 
sold  at  some  mutual  time  agreed  upon ;   that 


movant  testified  that  be  and  respondent 
agreed  to  have  a  final  settlement  in  the  year 
1903;  that  cotton  was  worth  less  in  Decem- 
ber than  in  January  and  February ;  that  re- 
spondent testified  that  he  was  offered  15%  on 
or  about  the  10th  of  February,  1904;  that 
thei:e  was  no  evidence  that  he  was  offered  any 
other  certain  price  on  any  other  date" — and 
alleges  that  the  charge  was  erroneous:  "(a) 
In  that  the  court  excluded  from  the  Jury  re- 
spondent's contention — that  is,  that  movant 
breached  the  contract  in  December — (b)  that 
the  court  tells  the  jury  that  the  contract  was 
breached  the  day  that  respondent  was  offered 
a  certain  price — that  is,  on  or  about  Febru- 
ary 10,  1904.  Movant  says  that  the  breach  of 
the  contract  and  the  date  of  the  breach  is 
a  question  of  fact  for  the  jury,  and  not  for 
the  court,  (c)  That  the  court  stated  in  the 
above-quoted  charge  that  movant  contended 
that  the  cotton  was  to  be  sold  when  mutually 
agreed  upon,  and  that  under  such  an  agree- 
ment that  movant  could  have  held  the  cotton 
a  reasonable  length  of  time  without  breaching 
the  contract  But  the  court  erre^  by  charg- 
ing that  the  contract  was  breached  the  day 
that  respondent  was  offered  a  certain  price 
on  or  about  February  10,  1904,  thus  telling 
the  jury  that  movant  had  waited  a  reasonable 
length  of  time,  and  thus  excluding  from  the 
jury  the  question  of  what  was  a  reasonable 
length  of  time,  which  question,  movant  says, 
is  one  of  fact  for  the  jury,  and  not  for  the 
court"  The  defendant's  theory  throughout 
the  case,  as  indicated  by  his  testimony,  was 
that  there  was  no  demand  by  the  plaintiff  for 
a  sale  until  the  day  on  which  the  plaintiff 
was  offered  15.85  cents  per  pound  for  the 
cotton  on  or  about  the  10th  of  February,  if 
then;  that  up  to  that  time  he  had  held  the 
cotton  by  consent  of  the  plaintiff  in  anticipa- 
tion of  obtaining  a  higher  price.  He  under- 
took to  justify  his  refusal  to  sell  at  the  time 
of  the  demand  just  referred  to,  upon  the 
ground  that  it  was  originally  stipulated  be- 
tween the  parties  that  the  cotton  should  be 
sold  only  at  such  time  as  the  parties  might 
mutually  agree  upon.  By  the  instructions 
to  the  jury  the  court  adopted  the  theory  of 
the  defendant  that  no  demand  had  been  pre- 
viously made.  Upon  this  point  the  defend- 
ant could  not  complain.  Proceeding  that  far 
upon  the  theory  of  the  defendant,  the  court 
then  instructed  the  jury  that  an  agreement 
not  to  sell  without  mutual  consent  would  not 
authorize  either  party  to  withhold  consent  ar- 
bitrarily, but  that  either  would  be  bound  to 
consent  to  the  sale  within  a  reasonable  time 
at  a  reasonable  price.  The  whole  criticism  of 
the  charge  goes  to  the  point  that  the  couit 
invaded  the  province  of  the  jury  in  fixing  the 
date  upon  which  the  breach  occurred.  It  does 
not  extend  to  any  other  ground  of  compl&int. 
In  view  of  the  defendant's  contention  that 
no  previous  demand  for  a  sale  had  been  maae, 
we  cannot  see  in  the  charge  any  suggestion  of 
Invasion  of  the  province  of  the  jury.  As  a 
matter  of  law  the  court  was  right  in  hold- 
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ing  that  neither  party,  under  the  agreement 
made  at  the  inception  of  the  contract  rela- 
tions not  to  sell  the  cotton  to  he  produced  un- 
til both  parties  should  agree  to  a  sale,  could 
arbitrarily  withhold  his  consent  to  a  sale  aft- 
er the  expiration  of  a  reasonable  time  after 
the  product  was  ready  for  market. 

Judgment  ^affirmed.    All  the  Justices  concur, 
except  HOLDEN,  J.,  who  did  not  preside. 


(130  Ga.  191) 

COMMERCIAL  UNION  ASSUR.  CO..  LIM- 
ITED, OF  LONDON,  V.  CHATTA- 
HOOCHEE LUMBER  00. 

(Supreme  Court  of  Georgia.    Feb.  7,  1908. 
On  Rehearing,  Feb.  26,  190a) 

1.  Attobnet  and  Client— Authobitt  of  At- 
TOBNEY  —  Stipulations  —  Conclusiveness 
— Matiebs  Concluded. 

An  attorney  employed  in  two  different  suits 
against  different  parties,  but  involving  the  same 
issues,  and  the  interest  of  his  clients  being  of 
the  same  character  in  each,  may  stipulate  that 
the  trial  of  one  shall  determine  the  'issues  in 
the  other. 

[Ed,  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  $S  155-171.] 

Under  the  facts  of  this  case,  and  in  view  of 
the  agreement  made,  which  si>ecified  that  one 
suit  should  abide  the  result  of  the  other,  and 
that  the  final  termination  of  one  should  be  the 
final  termination  of  the  other,  there  was  no 
error  in  holding,  after  a  final  judgment  in  the 
first  case  finding  in  favor  of  the  plaintiff  for 
the  total  amount  of  the  insurance  policy  there 
involved  (allowing  a  small  admitted  credit  for 
a  premium  returned),  upon  the  trial  of  the  suit 
on  the  policy  involved  in  the  second  case  (which 
was  in  all  respects  like  the  other  policy  save  as 
to  its  amount),  that  a  verdict  and  judgment 
should  be  entered  for  the  full  amount  thereof, 
less  the  small  deduction  admitted  to  be  proper 
on  account  of  a  return  premium. 

[Ed.  Note.— For  cnses  in  point,  see  Cent  Dig. 
vol.  44,  Stipulations,  §S  29,  46.] 

2.  Stipulations— Setting  Aside  BviDENCfB— 
Admissibility. 

WHiere,  after  judgment  against  the  first 
company  for  the  full  amount  oi  its  policy  Gess 
a  small  credit  for  a  returned  premium),  on  the 
trial  of  the  suit  based  on  the  second  policy,  it 
was  sought  by  motion  to  have  the  agreement  to 
be  so  construed  or  opened  as  not  to  prevent 
proof  that  some  of  the  property  insured  was  not 
destroyed,  and  the  question  of  knowle<)ge  of  the 
facts  on  the  part  of  the  defendants  or  their 
agents  or  attorneys,  or  opportunity  for  knowl- 
edge thereof,  prior  to  the  trial  of  the  first  case, 
was  involved  a  letter  from  the  insured  to  the 
person  who  was  agent  of  both  companies, 
though  addressed  to  him  as  agent  only  of  the 
company  against  whom  the  judgment  had  been 
obtained,  sug^'(^sting  that  adjusters  be  sent  to 
the  scene  of  the  fire,  and  his  reply  stating  that 
"the  policies"  had  been  canceled  before  the  fire, 
and  that  **you  had  no  insurance  with  our  office 
at  the  time  of  the  fire,"  and  also  a  letter  from 
the  attorneys  representing  the  defendant  In  the 
first  trial,  who  were  also  the  attorneys  for  the 
defendant  in  the  second  trial,  denying  the  lia- 
bility on  the  first  policy,  but  suggesting  certain 
irregularities  in  the  proofs  of  loss,  thouprh  not 
admitting  them  to  be  valid,  were  admissible  in 
evidence  along  with  the  proofs  of  loss  made  to 
each  company  under  its  policy,  which  were  simi- 
lar in  character. 

3.  Same. 

Nor,  under  the  facts  disclosed,  was  there 
error  in  holding  that  the  defendant  in  the  sec- 


ond case  could  not  rednce  the  amount  of  its 
liability  by  showing  that  some  of  the  property 
insured  had  not  been  destroyed;  the  suit  in  each 
case  claiming  the  full  amount  of  the  policy,  and 
the  same  defenses  being  applicable  to  both 
cases. 

4.   WbIT    of    ErBOI^-KEVIEW— HARML.ES8    E^- 

BOR— Ebbob  Not  Affecting  Result. 

Where,  after  the  evidence  clothed,  the  at- 
torney for  the  defendant  stated  that  he  desired 
to  move  for  a  direction  of  a  verdict,  and  there- 
upon the  attorney  for  the  plaintiff  stated  that 
he  also  desired  to  move  for  the  direction  of  a 
verdict,  and,  instead  of  hearing  the  motions 
separately  and  giving  to  each  movant  the  ri;;ht 
to  open  and  conclude  the  argument  on  his  own 
motion,  the  court  heard  both  together  and  al- 
lowed counsel  for  the  plaintiff  to  open  and  ooo- 
elude,  even  if  this  be  erroneous,  it  will  not  re- 
quire a  reversal  where  there  was  no  error  in 
the  direction  given. 

(Syllabus  by  the  <:k>urt) 

Error  from  Superior  Ck>urt,  Decatur  Goiin- 
ty;  W.  N.  Spence,  Judge. 

Action  by  the  Chattahoochee  Lumber  Com- 
pany against  the  Ck>mmercial  Union  Assur- 
ance Ck>mpany,  Limited,  of  London.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Aflarmed* 

King,  Spalding  &  Little,  for  plaintiff  in  er- 
ror. Donalson  &  Donaison  and  Adama  & 
Adams,  for  defendant  in  error. 

LUMPKIN,  J.  The  Chattahoochee  Lumber 
Company  sued  the  Commercial  Union  Assur- 
ance Company,  Limited,  of  London,  on  a  fire 
insurance  policy.  In  addition  to  this  policy, 
there  was  another  issued  by  the  Home  Insur- 
ance Company  of  New  York,  covering  the 
same  property,  on  which  suit  was  lilsewise 
brought.  The  suit  against  the  Home  Insur- 
ance Company  was  first  tried.  It  was  ajrre«i 
in  writing  in  open  court  that  the  present  case 
should  "abide  the  result"  of  the  other,  and 
that,  "whatever  may  be  the  final  result  in 
the  termination  of  the  latter  suit,  the  same 
result  is  agreed  to  be  the  final  termination 
of  the  suit  against  the  Commercial  Union  As- 
surance Company."  A  judgment  was  recov- 
ered against  the  Home  Insurance  Company 
for  the  full  amount  of  its  policy,  crediting 
the  defendant  with  a  premium  which  had 
been  returned  to  the  plaintiff.  The  case  was 
brought  to  the  Supreme  Court,  and  the  judg- 
ment affirmed  (Home  Ins.  Co.  ▼.  Chattahoo- 
chee Lumber  Co.,  126  Ga.  334,  55  a  E.  11^. 
and  this  was  "the  final  termination"  of  that 
suit  When  the  case  against  the  Commercial 
Union  Assurance  Company  came  on  for  triaL 
It  contended  that  It  was  only  bound  by  the 
former  Judgment  to  the  extent  of  determining 
that  there  was  a  liability  on  its  policy,  and 
that  an  effort  which  it  had  made  to  cancel 
the  policy  had  not  proved  effectual.  It  con- 
ceded a  liability,  but  asserted  that  the  insur- 
ance was  not  in  gross  upon  the  entire  prop- 
erty, but  to  the  aggregate  extent  of  $5,0fi> 
pro  rata  upon  various  items  of  property  sep- 
arately, and  that  some  of  the  items  were  no* 
destroyed  by  fire.  Therefore  it  claimed  that 
j  it  was  not  liable  for  the  full  amount  of  its 
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policy,  but  only  for  a  pro  rata  amount  deter- 
mined by  the  ratio  of  the  value  of  the  items 
Tvhieh  were  destroyed  to  the  value  of  the 
whole  property  insured.  It  also  filed  a  mo- 
tion, alleging  that,  when  its  attorneys  made 
the  agreement  to  abide  the  result  in  the 
other  case,  they  were  under  the  belief  that 
there  was  no  dispute  as  to  the  loss  being  to- 
tal, and  that  the  only  Issue  was  the  question 
whether  the  policies  had  been  canceled  be- 
fore the  fire;  that  since  the  decision  of  the 
Supreme  Court  the  attorneys  had  learned 
that  some  of  the  items  were  not  destroyed 
by  fire;  and  It  was  asked  that  the  agreement 
should  not  be  held  to  prevent  the  defendant 
from  showing  what  was  not  destroyed,  and 
having  the  amount  of  the  judgment  deter- 
mined accordingly.  This  was  resisted.  The 
plaintiff  had' sued  for  the  full  amount  of  the 
policy.  Its  counsel  still  contend  that  it  was 
entitled  to  recover  in  full,  and  that  the  pro- 
rating clause  had  relation  to  other  insurance, 
or,  at  least,  was  ambiguous,  and  that  this 
was  a  matter  necessarily  controlled  by  the 
former  judgment  on  a  similar  policy.  Evi- 
dence was  introduced.  Both  sides  moved  the 
direction  of  a  verdict  The  court  directed 
one  for  the  plaintiff  for  the  full  amount  of 
the  policy,  less  a  credit  apparently  for  a  pre- 
mium which  the  plaintiff  conceded  had  been 
returned.    The  defendant  excepted. 

1.  The  rule  is  generally  recognized  that 
an  attorney  at  law  has  implied  authority  to 
do  anything  necessarily  Incident  to  the  dis- 
charge of  the  purposes  for  which  he  was  re- 
tained. He  may  make  any  agreement  or  stip- 
ulation which  appears,  in  the  progress  of  the 
case,  to  be  necessary  or  expedient  for  the  ad- 
vancement of  his  client's  interest,  except 
where  it  is  held  that  he  cannot  compromise 
his  client's  case  or  surrender  his  substantial 
rights.  "Thus  an  attorney  employed  in  several 
different  suits  by  or  against  different  parties, 
but  all  involving  the  same  issues,  and  the 
Interest  of  his  client  being  of  the  same  char- 
acter in  all,  may  stipulate  that  the  trial  of 
one  shall  determine  the  issues  in  all  the  oth- 
ers." 3  Am.  &  Eng.  Bnc.  Law  (2d  EJd.)  354; 
Ohlquest  v.  Farwell  &,  Co.,  71  Iowa,  231,  32  N. 
W.  277;  Scarritt  Furniture  Co.  v.  Moser  & 
Co.,  48  Mo.  App.  543.  Civ.  Code  1895,  §  4417, 
declares  that  attorneys  "have  authority  to 
bind  their  clients  in  any  action  or  proceeding, 
by  any  agreement  in  relation  to  the  cause, 
made  in  writing."  It  is  not  denied  that  the 
agreement  which  was  made  by  the  attorneys 
was  binding  on  their  clients;  but  it  is  con- 
tended that  it  did  not  cover  or  preclude  the 
defense  now  sought  to  be  set  up,  or,  if  it  did, 
that  it  was  made  under  a  mistaken  belief  by 
the  attorneys  for  defendant  that  the  entire 
property  insured  was  totally  destroyed,  when, 
in  fact,  some  of  it  was  not  biurned.  There 
were  two  policies  of  Insurance  issued  by  dif- 
ferent companies.  Each  of  them  described 
the  property  insured  as  consisting  of  differ- 
ent items,  and  were  identical  in  all  respects. 


except  as  to  the  amount  of  each,  one  being 
for  120,000  and  the  other  for  $5,000.  The 
policy  now  under  consideration  provided  that 
it  was  understood  that  it  "covers  pro  rata 
on  each  of  the  above  items  aggregating  $5,- 
000."  The  iwlicy  issued  by  the  other  compa- 
ny contained  a  like  clause.  The  agreement 
made  in  open  court,  before  the  first  case  was 
tried,  provided  that  the  present  suit  should 
"abide  the  result  of"  that  about  to  be  tried, 
and  that  whatever  might  be  "the  final  ter- 
mination" of  the  suit  first  tried  "the  same 
result"  should  be  "the  final  termination"  of 
the  other  suit  The  final  termination  of  the 
first  suit  was  a  judgment  for  the  full  amount 
of  the  policy,  less  a  small  reduction  on  ac- 
count of  a  certain  premium  admitted  to  have 
been  returned  to  the  insured,  when  an  effort 
was  made  to  cancel  both  policies.  How  shall 
the  same  result  be  made  the  final  termina- 
tion of  this  case,  except  by  a  judgment  for 
the  full  amount  of  the  policy,  less  the  deduc- 
tion admitted  to  be  proper  on  account  of  the 
amount  of  premium  returned  by  the  defend- 
ant in  the  same  effort  to  make  a  cancellation? 
To  hold  that  the  present  defendant  was  only 
concluded  as  to  the  question  of  whether  there 
was  a  cancellation  or  whether  the  policy  was 
In  force,  leaving  open  all  other  defenses  which 
might  have  been  made  in  both  cases,  could 
hardly  be  called  "a  final  termination"  of  this 
suit.  Under  such  a  view,  the  adjudication  on 
the  other  case  would  not  produce  a  final  re- 
sult in  this,  but  would  only  act  as  one  step 
in  the  litigation.  If  the  judgment  in  the 
former  case  was  conclusive  only  on  the  issue 
of  cancellation  or  no  cancellation,  why  might 
not  this  defendant  also  have  pleaded  a  viola- 
tion of  some  of  thp  other  terms  of  the  policy 
which  would  have  avoided  it,  such  as  that 
the  Insured  concealed  or  misrepresented  some 
material  fact,  or  that  the  interest  of  the  as- 
sured had  not  been  truly  stated,  or  that  the 
mill  had  been  operated  after  10  o'clock  at 
night ;  or  that  benzine,  gasoline,  or  other  pro- 
hibited articles  had  been  allowed  on  the  prem- 
ises, or  that  some  of  the  buildings  had  been 
vacant  for  more  than  10  days?  None  of  these 
defenses  were  in  fact  set  up;  but,  if  this 
defendant  was  only  bound  as  to  the  defense 
of  cancellation  of  the  policy,  why  might  not 
any  or  all  of  the  possible  defenses  suggested, 
or  others,  have  been  made  grounds  of  defense, 
in  spite  of  the  final  adjudication  in  the  other 
case?  If  BO,  the  termination  of  that  case 
might  have  been,  not  the  final  result  or  ter- 
mination of  this  case,  but  practically  only  the 
beginning  of  the  litigation.  We  do  not  think 
that  the  agreement  is  susceptible  of  such  a 
construction.  It  may  be  said  that  the  de- 
fendant conceded  that  the  question  of  liabil- 
ity was  conclusively  determined  by  the  Judg- 
ment in  the  other  case.  But  why?  None  of 
the  defenses  referred  to  were  actually  set 
up  or  litigated  in  that  case.  The  written  mo- 
tion made  at  the  time  of  the  trial  of  this 
case,  that  the  defendant  should  be  allowed 
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to  prove  that  its  liability  was  less  than  the 
amount  of  the  whole  policy,  stated  that  the 
only  question  made  in  the  former  case  was  as 
to  cancellation.  It  may  be  that  none  of  the 
defenses  mentioned  existed ;  but  the  question 
is,  not  whether  they  might  have  been  establish- 
ed, but  how  far  the  present  defendant  was  pre- 
cluded from  setting  up  those  or  other  defens- 
es. Certainly  the  Home  Insurance  Company 
could  not  say  It  was  bound  alone  as  to  the 
defense  actually  pleaded.  It  was  concluded 
as  to  defenses  which  were  set  up,  or  might 
have  been  set  up.  If  it  was  so  concluded,  was 
not  the  Commercial  Union  Assurance  Compa- 
ny equally  concluded  as  to  defenses  common 
to  the  two  cases,  and  which  either  were  or 
could  have  been  set  up  in  the-  former?  If 
this  be  true,  the  defense  that,  under  a  proper 
construction  of  the  policy  then  before  the 
court,  the  company  was  not  liable  for  the 
full  amount  of  insurance,  but  only  for  a  pro- 
portionate part  according  to  the  value  of  cer- 
tain items,  could  have  been  set  up  In  that 
suit  as  well  as  in  thi&  If  the  Home  Insur- 
ance^Company  had  been  adjudged  to  be  liable 
for  the  total  amount  of  insurance  named  in 
Its  policy,  and  the  Commercial  Union  Assur- 
ance Company  should  now  be  adjudged  li- 
able, not  for  the  whole  insurance,  but  for  a 
pro  rata  part,  it  is  manifest  that  the  result 
In  one  case  and  Its  final  termination  would 
not  be  the  same  as  that  In  the  other,  as 
agreed.  The  results  would  only  be  the  same 
in  part  and  different  in  part.  The  general 
rule  is  that,  where  two  similar  cases  involv- 
ing the  same  questions  are  pending,  and  it  is 
■agreed  that  one  shall  be  tried  and  the  other 
shall  abide  the  result  thereof,  such  an  agree- 
ment is  binding,  and  the  final  result  in  the 
one  case  will  be  made  that  in  the  other.  Jar- 
rett  V.  McLaughlin,  123  Ga.  256,  51  S.  E.  329. 
But  it  is  said  that,  if  the  agreement  operat- 
ed to  conclude  the  defense  as  to  the  amount 
of  the  loss  sued  for,  it  was  made  under  a 
mistake,  and  should  have  been  opened  so  as 
to  admit  proof  that  the  loss  was  not  total 
as  to  all  the  property  covered  by  the  policy, 
but  that  some  of  the  items  were  not  de- 
stroyed. In  Jarrett  v.  McLaughlin,  supra, 
it  was  said  that:  "There  was  no  merit  in 
the  motion  to  set  aside  the  agreement  of  the 
parties,  inasmuch  as  the  plaintiff  in  error 
voluntarily  chose  to  consent  that  his  case 
should  abide  the  result  of  that  broufrht  to 
trial  and  final  Judgment,  whatever  that  re- 
sult might  be,  or  however  erroneously,  or 
through  whatever  misfortune  it  might  be 
reached;  and  therefore  he  stands  in  no  bet- 
ter position  than  does  the  losing  party  to 
that  case,  as  to  whom  the  Judgment  therein 
Is  certainly  final."  That  case  was  properly 
decided  on  its  facts,  and  states  the  general 
rule.  Mere  errors  or  failure  to  make  all  pos- 
sible defenses  or  introduce  all  possible  evi- 
dence on  the  trial  of  one  case  would  furnish 
no  reason  for  allowing  them  to  be  urged  on 
the  trial  of  the  other.  But  we  do  not  wish 
to  be  understood  as  laying  down  an  Infiexible 


and  invariable  rule  that  all  agreements  be- 
tween counsel  for-  the  advancement  of  tht- 
trial  of  a  case,  such  as  that  certain  facti^ 
may  be  treated  as  true  without  proof,  stand 
exactly  like  contracts  of  bargain  and  sale, 
or  that  they  can  never  be  opened  for  fraud 
or  mistake,  upon  proper  application,  notice, 
and  showing.  In  1  Greenleaf  on  Bviden<v 
(16th  Ed.)  S  206,  it  Is  said :  *'It  is  only  neces- 
sary here  to  add  that  where  Judicial  admis- 
sions have  been  made  improvidently,  and  by 
mistake,  the  court  will,  in  its  discretion,  re- 
lieve the  party  from  the  consequences  of  his 
error  by  ordering  a  repleader,  or  by  dischar- 
ging the  case  stated,  or  the  rule  or  agree- 
ment, if  made  in  court  Agreements  made 
out  of  court  between  attorneys  concerning 
the  course  of  proceedings  in  court  are  equal- 
ly under  its  control,  in  effect,  by  means  of 
its  coercive  power  over  the  attorney  in  all 
matters  relating  to  professional  character 
and  conduct.  But  in  all  these  admissions, 
unless  a  clear  case  of  mistake  is  made  out; 
entitling  the  party  to  relief,  he  is  held  to  the 
admission,  which  the  court  will  proceed  to 
act  upon,  not  as  truth  in  the  abstract,  but 
as  a  formula  for  the  solution  of  the  particu- 
lar problem  before  it,  namely,  the  case  in 
Judgment,  without  injury  to  the  general  ad- 
ministration of  Justice." 

In  Alexander  v.  Muirhead,  2  Desans.  (S. 
C.)  162,  suits  were  brought  on  several  poli- 
cies of  insurance.  Upon  the  undeistandlug 
that  all  of  them  involved  the  same  ques- 
tion, an  agreement  was  made  that  one  case 
i  should  decide  the  others.  A  verdict  was  ren- 
dered for  the  plaintiff.  Judgments  were  al- 
so entered  on  the'  other  policies.  A  new  trial 
was  granted  In  the  first  case,  but  the  plain- 
tiffs refused  to  allow  the  Judgments  to  be 
set  aside  in  the  others.  It  was  discovered 
that,  in  fact,  the  cases  were  different,  and 
that  the  evidence  applicable  to  one  was  not 
applicable  to  the  others.  On  a  bill  in  equity, 
the  stipulation  was  so  far  opened  as  to  al- 
low the  defendants  in  the  cases  not  tried 
to  have  the  benefit  of  a  trial  before  a  Juiy 
on  a  question  of  misrepresentation,  which 
developed  on  the  trial  to  be  peculiar  to  them, 
and  not  to  be  involved  in  the  case  tried.  In 
Georgia  an  agreement  like  that  iuTolved  in 
the  Alexander  Case  would  have  been  con- 
sidered effective  in  the  cases  not  tried  only 
on  final  Judgment  in  the  one  tried.  People's 
Bank  v.  Merchants*  &  Mechanics'  Bank,  116 
Ga.  279,  42  S.  E.  490.  See,  also,  on  the  gen- 
eral subject,  the  discussion  in  the  opinion  of 
Green,  C.  J.,  and  the  dissenting  opinion  of 
Nevius,  J.,  in  Howe  •  v.  Lawrence,  22  N.  J. 
Law,  99;  Harvey  v.  Thorpe,  28  Ala.  250. 
65  Am.  Dec.  344.  In  Johnson  v.  Wright,  19 
Ga.  612,  it  was  declared  to  be  a  general  role 
that  agreements  made  by  parties  In  the  prog- 
ress of  a  case,  which  had  been  acted  on  by 
either  party,  cannot  b^  repudiated  by  the 
other,  at  least  not  unless,  on  setting  aside 
the  agreements,  things  resume  their  positloo 
in  statu  quo.     See  Norris  v«  Miiner,  20  Ga. 
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563;  Varner  v.  Goldsby,  22  Ga.  302.  In 
"Wallace  v.  Matthews,  39  Ga-  617,  99  Am. 
Dec.  473,  it  wag  held  that  where  a  party  to 
a  suit  made  an  admission  for  the  purpose 
of  Baring  the  other  party  the  expense  and 
trouble  of  getting  np  the  evidence  on  cer- 
tain polntfi,  and  afterwards  discovered  thait 
he  bad  by  inadvertence  or  mistake  admitted 
facts  which  were  not  tme,  or  which  it 
xvas  proper  for  him  to  controvert,  he  might, 
by  notice  to  the  other  party,  withdraw  the 
admission,  and  put  his  adversary  on  proof  of 
the  facts,  provided  there  was  sufficient  time 
after  the  withdrawal  of  the  admission  for 
the  preparation  of  the  case,  and  the  other 
party  had  not  been  injured  thereby,  as,  for  In- 
stance, by  the  death  of  a  witness  or  other  lilce 
cause.  In  State  v.  Southwestern  Railroad, 
66  Ga.  403,  a  mistake  In  an  agreement  to  set< 
tie  a  suit  pending  in  court  (which  agreement 
was  also  made  without  authority)  was  al- 
lowed to  be  shown  before  the  settlement  was 
entered  of  record.  In  Pargroves  v.  Redd, 
43  Ga.  142,  it  was  held  that  an  admission  in 
writing  of  certain  material  facts,  for  the  pur- 
pose of  being  used  in  the  trial  of  a  cause, 
cannot  be  recalled  after  the  trial  has  com- 
menced. In  Jones  v.  Groover,  Stubbs  &  Co.; 
46  Ga.  668,  577,  where  an  attorney  had  given 
his  consent  that  a  rule  absolute  should  be 
taken  on  a  mortgage  foreclosure,  and  was  ab- 
sent when  it  was  taken,  it  was  said:  "Had 
counsel  Intended  to  withdraw  from  his  con- 
sent to  let  the  rule  be  taken,  he  ought  to 
have  given  notice  of  such  Intention.  That 
there  was,  or  may  have  been,  a  misunder- 
standing between  himself  and  his  client,  is 
no  reason  why  the  Judgment  should  be  set 
aside."  See,  also.  Kite  v.  Lumpkin,  40  Ga. 
506.  So  in  Southwestern  R.  Co.  v.  Atlan- 
tic &  Gulf  R.  Co.,  53  Ga.  401,  it  was  held 
that,  when  counsel  on  both  sides  have  en- 
tered Into  a  written  agreement  as  to  cer- 
tain facts,  it  is  not  competent,  on  the  trial, 
for  the  party  who  introduced  such  statement 
to  the  Jury  to  prove  a  fact  contrary  to 
what  was  stated  in  the  agreement;  and 
that,  to  avail  himself  of  this  right,  proper 
notice  should  have  been  given.  And  see 
Wilson  V.  Bank  of  Louisiana,  55  Ga.  98; 
Western  &  Atlantic  R.  Co.  v.  Johnson,  59  Ga. 
626;  Caldwell  v.  McWilliams,  65  Ga.  99; 
Daniel  y.  Foster,  49  Ga.  303;  Rosenbaum  v. 
State,  33  Ala.  354,  362;  Bradish  v.  Gee, 
Ambl.  229.  In  Union  Bank  v.  Geary,  5  Pet. 
(U.  S.)  99,  8  L.  Ed.  60,  in  an  action  on  a 
promissory  note,  the  attorney  for  the  plain- 
tiff agreed  with  the  defendant,  whose  intes- 
tate was  an  Indorser  on  the  note,  that  if  such 
defendant  would  not  dispute  the  liability, 
but  would  confess  Judgment,  the  attorney 
would  immediately  proceed  by  execution  to 
collect  the  amount  from  the  maker,  who,  he 
said,  had  sufficient  property  to  satisfy  it 
The  defendant  confessed  Judgment  Proceed- 
ings were  not  taken  to  enforce  the  claim  by 
execution  against  the  maker,  and  he  removed 
with   his  property   beyond   the   Jurisdiction. 


It  was  held  that  proceedings  on  the  Juc/gment 
confessed  by  the  administratrix  of  the  in- 
dorser would  be  enjoined;  and  this  enforce- 
ment of  the  agreement  was  not  affected  by  the 
fact,  tliat,  by  a  subsequent  Judicial  decision,  it 
had  been  determined  that  the  defense  which, 
but  for  the  agreementj  would  have  been 
urged,  was  not  good,  and  would  not  have 
been  sustained.  In  North  Missouri  R.  Co. 
V.  Stephens,  36  Mo.  150,  88  Am.  Dec.  138, 
it  was  held  that,  where  several  suits  were 
brought  by  the  same  plaintiffs  against  dif- 
ferent defendants,  the  defenses  being  the 
same  In  each  case,  and  the  attorneys  for 
the  several  parties  agreed  that  all  of  the  cas- 
es should  abide  the  final  decision  in  one  case, 
such  agreement  was  within  the  authority  of 
the  attorneys,  and  was  binding  upon  the  par- 
ties; and  that  this  was  true  although  the 
question  involved  in  the  case  in  which  the 
stipulation  was  given  had  been  changed  by 
the  repeal  of  an  act  of  the  Legislature,  which 
might  have  changed  the  result  In  the  second 
case  but  for  the  agreement.  See,  also,  Me- 
Cann  v.  McLennan,  3  Neb.  25,  29. 

From  the  foregoing  discussion,  it  will  be 
seen  that.  If  admissions  have  been  Improvl- 
dently  made  in  the  progress  of  a  suit,  upon 
due  notice  the  court  may  allow  them  to  be 
withdrawn,  if  no  injury  would  happen  to  the 
adverse  party  from  having  relied  or  acted 
on  them.  In  such  a  case  due  regard  should 
be  had  to  the  rights  of  the  adverse  party,  and 
that  he  be  not  misled  and  allowed  to  act  to 
his  injury  in  reliance  on  the  admissions  of 
his  adversary,  and  then  have  them  with- 
drawn. An  agreement  that  one  suit  shall 
abide  the  result  of  another,  where  one  is  tried 
and  the  plaintiff  allows  the  other  action  to 
stand  without  urging  it  to  Judgment  prompt- 
ly, in  reliance  upon  the  stipulation,  is  more 
formal,  and  can  be  less  easily  set  aside.  Per- 
haps few  strongly  contested  cases  are  tried 
in  which  some  point  does  not  suggest  itself  to 
the  mind  of  the  losing  party  or  his  counsel  in 
which  he  might  strengthen  his  case,  if  he 
had  another  opportunity.  But  considerations 
of  this  kind  would  not  require  the  opening 
or  setting  aside  of  an  agreement  to  abide  the 
final  result  of  the  case  tried.  It  would  seem 
that,  in  cases  of  fraud  in  procuring  the  agree- 
ment, relief  may  be  had,  and  also  in  cases 
of  mistake  of  fact  in  making  the  agreement, 
if  it  would  work  no  wrong  to  the  adverse 
side.  In  this  case  the  proceeding  Is  not  by 
regular  equitable  suit,  but  by  application  to 
the  court  to  allow  an  agreement  to  be  open- 
ed or  set  aside,  by  invoking  his  coercive  pow- 
er over  counsel,  in  the  interest  of  the  admin- 
istration of  Justice.  If  relief  can  thus  be  had 
after  the  case  has  not  been  pressed  to  trial, 
but  has  been  alk>wed  to  stand  until  the  other 
case  has  terminated,  at  least  there  Is  no  ar- 
bitrary or  absolute  right  to  have  such  relief ; 
but  the  nature  of  the  two  suits  involved,  the 
circumstances  attending  the  making  of  the 
stipulation,  the  knowledge  of  the  parties  or 
their  attorneys,  or  the  opportunity  for  know!- 
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edge  of  all  the  facts,  the  time  when  the  ef- 
fort to  open  the  agreement  was  made,  the 
notice  given  to  the  adverse  party,  whether  the 
latter  would  be  placed  In  statu  quo  by  the 
allowance,  and  all  the  circumstances  may  be 
legitimately  considered  by  the  court  Here 
the  agreement  in  writing  was  made  on  May 
11,  1905,  in  open  court,  before  the  case  of  the 
Home  Insurance  Company  was  tried.  The 
verdict  In  that  case  was  against  the  defend- 
ant for  the  full  amount  of  the  policy,  less  a 
small  credit  on  account  of  a  premium.  The 
judgment  was  brought  to  the  Supreme  CJourt, 
and  affirmed.  The  plaintlfT  did  not  then  press 
its  case  on  the  other  policy  to  trial  and  judg- 
ment, but  allowed  it  to  stand  for  disposition 
under  the  terms  of  the  agreement  The  trial 
of  the  present  case  came  on  more  than  a 
year  later,  on  November  12,  1906.  Both  par- 
ties announced  ready,  and  the  jury  was  im- 
paneled. The  bill  of  exceptions  states  that 
the  "defendant  then  in  open  court  tendered 
to  the  plaintlfT  in  money  the  amount  of  prin- 
cipal and  Interest  conceded  to  be  due  in  its 
amended  answer  filed  November  12,  1906, 
which  tender  was  by  the  plaintiff  refused." 
The  motion  to  be  allowed  to  open  or  go  be- 
hind the  agreement  was  filed  on  the  same 
day.  Whether  before  or  after  the  trial  be- 
gan does  not  appear.  As  stated  before,  the 
policy  issued  by  the  Home  Insurance  Com- 
pany and  that  Issued  by  the  present  defend- 
ant were  identical  In  form,  and  contained  the 
same  Items  of  property  and  the  same  clause 
in  regard  to  proration.  The  same  agent  rep- 
resented both  companies  at  Balnbrldge,  De- 
catur county,  the  county  in  which  the  prop- 
erty insured  was  located.  The  schedule  of 
property  attached  to  the  policies  showed  that 
there  were  four  buildings.  The  schedule  ag- 
gregated $41,000.  After  the  fire  proofs  of 
loss  were  furnished  to  each  company,  which 
may  or  may  not  have  been  In  strict  accord- 
ance with  the  requirements  of  the  policies; 
but  they  showed  that  the  plaintiff  did  not 
toake  out  its  claim  as  being  for  pro  rata 
parts  under  separate  items  of  the  schedule, 
but  for  all  the  machinery  and  property  which 
was  destroyed,  to  the  extent  of  the  entire 
policy.  In  one  list  aggregating  $44,117.17, 
which  was  more  than  the  combined  amount 
of  both  policies.  The  proofs  of  loss  also 
showed  that  only  two  buildings  were  specified 
as  having  been  destroyed.  After  the  fire, 
the  president  of  the  plaintiff  company  wrote 
to'  Graves,  as  the  agent  of  the  Home  Insur- 
ance Company,  notifying  him  of  the  destruc- 
tion of  the  sawmill  by  fire,  and  saying:  "We 
would  be  glad  if  you  will  have  your  adjus- 
ter examine  the  property  as  early  as  con- 
venient." In  his  reply  (signed  "Graves  & 
Co.")  Graves  noted  the  request  to  have  ad- 
justers examine  the  property,  but  said  that 
"the  policies  of  the  Chattahoochee  Lumber 
Company  were  <»nceled  on  February  19,  and 
return  premium  paid,  for  which  we  hold  ac- 
knowledgment from  Vice  President  Cummings. 
Therefore  you   had  no  insurance  with  our 


ofllce  at  the  time  of  the  fire,  policies  ttariiiir 
gone  on  to  the  company  canceled."  It  w»» 
thus  evident  that  though  living  in  the  same 
county  where  the  fire,  alleged  to  have  con- 
sumed over  $44,000  worth  of  property,  oe- 
curred,  and  though  invited  to  have  the  prop- 
erty examined,  and  afterwards  receiving 
proofs  of  loss  which  showed  only  two  of  the 
four  buildings  as  claimed  to  have  been  de- 
stroyed, he  or  the  Insurance  company  pre- 
ferred to  plant  themselves  upon  the  defense 
of  cancellation,  and  to  rely  solely  upon  it 
It  appears  in  the  evidence  that  Mr.  King,  of 
counsel  for  the  defendant,  had  no  idea  that 
there  was  any  question  about  the  loss  being 
total  until  about  the  last  of  August  or  the 
first  of  September,  1906,  and  that  Mr.  Utile, 
also  of  counsel,  had  never  heard,  until  October 
2d,  that  the  entire  plant  was  not  destroy- 
ed. It  is  neither  alleged  nor  was  any  evi- 
dence introduced  to  show  that  the  company 
or  its  agents  were  ignorant  of  the  facts,  or 
of  the  agreement  made  by  counsel,  or  that 
the  company  could  not  readily  have  known 
the  facts;  or,  if  it  knew  them,  why  it  did 
not  communicate  them  to  its  counsel.  No 
claim  of  fraud  or  misrepresentation  on  the 
part  of  adverse  counsel  in  procuring  the 
agreement  is  made.  It  does  not  appear  that 
the  agreement  would  not  have  been  made  had 
all  the  facts  been  known  to  counsel,  though 
possibly  they  might  have  urged  an  additional 
defense  In  the  test  case.  At  least  two  pos- 
sible questions  appear  to  have  been  In  each 
case^.  First,  was  the  company  liable  on  the 
policy  at  all ;  and  second,  if  so,  was  it  liable 
for  the  full  amount  of  the  policy,  or  for 
some  less  amount?  Both  of  these  questions 
were  concluded  as  to  the  Home  Insurance 
Company  against  it;  and  we  cannot  say  that 
the  presiding  judge  erred  In  holding  the  pres- 
ent defendant  to  be  likewise  concluded. 

2,  3.  Objection  was  made  to  the  admission 
of  letters  from  the  Chattahoochee  Lumber 
Company  to  Graves  as  agent  of  the  Home  In- 
surailce  Company,  and  from  Graves  to  the 
lumber  company,  and  from  the  Home  Insur- 
ance Company,  by  Messrs.  King,  Spalding  & 
lilttle,  its  attorneys,  to  the  lumber  company. 
The  ground  of  objection  was  that  they  were 
not  written  to  or  by  the  defendant,  or  on  Its 
behalf,  and  were  not  admissible  to  bind  It 
If  the  two  cases  had  been  tried  independent- 
ly, of  course,  communications  with  one  com-, 
pany  would  not  have  affected  the  other.  But 
it  will  be  remembered  that  the  case  against 
the  Home  Insurance  Company  was  selected 
as  a  test  case,  and  that  It  was  agreed  that 
the  other  case  should  abide  the  result  there- 
of, and  al&o  that  the  present  proceeding  in- 
volved a  construction  of  and  the  motion  to 
open  the  agreement  and  the  question  of 
knowledge  of  the  facts,  and  the  opportunity 
for  knowledge  on  the  part  of  the  defendant 
or  Its  attorneys  as  to  the  extent  of  the  loss. 
The  letter  of  Graves,  the  local  agent  In  re- 
ply to  that  of  the  plaintiff,  did  not  confine 
Itself  to  that  policy  of  the  Home  Insurance 
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Oompany,  but  declared  that  the  "policies" 
tiad  been  canceled,  and  that  the  plaintiff  had 
no  insurance  at  the  time  of  the  fire;  thus 
<lealing  with  the  defendant's  position  as  well 
^is  that  of  the  other  company.  The  lettor 
of  the  attorneys  for  the  Home  Insurance 
Company  also  Indicated  that  it  had  received 
and  transmitted  to  them  proofs  of  loss  which 
were  similar  to  those  above  referred  to;  and 
-while  they  denied  liability,  they  also  sug- 
gested certain  alleged  defects  in  the  proofs. 
Under  the  circumstances,  there  was  no  error 
in  admitting  this  evidence. 

4.  ESrror  was  also  assigned,  because  after 
the  evidence  closed,  and  the  plaintiff's  at- 
torney was  about  to  proceed  to  make  an  ar- 
gument to  the  Jury,  counsel  for  defendant 
moved  that  a  verdict  be  directed  for  it,  to 
which  adverse  counsel  responded  that  he 
also  desired  to  move  the  direction  of  a  ver- 
dict for  the  plaintiff.  Both  claimed  the  open- 
ing and  conclusion  of  the  argument  on  the 
motion.  The  court  awarded  It  to  the  plain- 
tiff. In  this  we  are  inclined  to  think  he  err- 
ed. Counsel  for  the  plaintiff  urged  before  us 
that  if  the 'defendant  were  allowed  to  move 
for  a  verdict  and  obtain  the  opening  and 
conclusion,  though  the  argument  would,  in 
the  eye  of  the  law,  be  addressed  to  the  court, 
it  would  be  in  the  presence  of  the  Jury,  and 
would  substantially  deprive  the  plaintiff,  on 
whom  rests  the  burden  of  the  caae,  of  the 
right  to  open  and  conclude.  The  plaintiff 
has  the  right  to  open  and  conclude  befoTe  the 
jury,  except  in  certain  Instances  where  the 
defendant  has  admitted  a  prima  facie  case, 
and  the  defendant  cannot  affect  that  right 
by  a  motion  to  direct  a  verdict  If  the  dis- 
cussion of  the  motion  in  the  presence  of  the 
jury  is  calculated  to  injuriously  affect  the 
plaintiff's  right  to  open  and  conclude  before 
them,  the  Judge  on  request  of  counsel,  or  of 
his  own  accord,  can  have  them  retire  while 
the  motion  to  direct  a  verdict  is  being  dis- 
cussed. Indeed,  we  think  this  practice  is  to 
be  commended  as  conducive  both  to  modera- 
tion and  brevity  in  the  presentation  of  the 
motion  to  the  court,  In  the  absence  of  the 
jury;  and  also  because  it  affords  the  Judge  an 
opportunity,  if  he  deems  it  necessary,  to  re- 
fresh his  memory  as  to  the  testimony,  and 
to  call  the  attention  of  counsel  to  it,  without 
danger  of  affecting  the  Jury  or  appearing  to 
intimate  an  opinion  in  their  presence.  While 
the  ruling  of  the  court  on  this  point  may 
have  been  erroneous,  we  cannot  say  that  it 
was  harmful  error  under  the  facts  of  this 
case.  There  was  a  motion  on  each  side  to 
direct  a  verdict.  Formally  the  motion  of  the 
defendant  would  first  have  been  taken  up, 
argued,  and  disposed  of;  and  then  the  mo- 
tion of  plaifitlff  would  have  been  heard  and 
determined.  On  the  motion  first  made  the 
defendant  would  have  opened  and  conclud- 
ed, and  on  the  second  motion  the  plaintiff 
would  have  opened  and  concluded.  This 
court  has  several  times  held  that  while  a 
presiding  Judge  may,  under  certain  circum- 


stances, direct  a  verdict  on  motion,  in  no 
event  will  he  be  reversed  for  refusing  to  do 
so.  Hence,  had  the  defendant  alone  moved 
to  direct  a  verdict,  no  matter  who  might 
have  opened  or  concluded  the  argument  on 
the  motion,  the  Judge's  refusal  to  grant  It 
would  not  have  necessitated  a  new  trial.  To 
save  time.  Instead  of  hearing  the  defendant's 
motion  and  overruling  It,  and  then  hearing 
the  plalntiflPs  motion  and  granting  it,  the 
court  heard  both  together.  The  question  of 
whether  there  should  be  a  reveres  I  must  at 
last  hinge  upon  whether  the  direction  given 
was  erroneous.  Having  held  that  there  was 
no  error  in  direfcting  a  verdict  for  the  plain- 
tiff, the  mere  question  of  opening  and  con- 
clusion would  not  require  a  reargument  and 
a  redirection  of  the  same  verdict  Collier 
Co.  V.  Murphey,  108  Ga.  777,  33  S.  B.  641. 

Both  sides  asked  for  the  direction  of  a 
verdict.  Neither  side  asked  to  go  to  the  Jury. 
Lydla  Pinkham  Medicine  Oo.  v.  Gibbs,  108 
Ga.  136,  33  S.  E.  945. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
side. 

On  Rehearing. 

LUMPKIN,  J.  A  motion  for  a  rehearing 
has  been  made  in  this  case.  After  a  careful 
examination,  the  motion  Is  denied.  We  have 
not  misapprehended  the  case.  We  are  mere- 
ly constrained  to  differ  with  the  counsel  for 
the  movant  in  their  view  of  the  law.  We 
think  the  principles  announced  in  the  opin- 
ion heretofore  prepared  control  the  case; 
but,  as  counsel  have  urged  with  great  ear- 
nestness that,  under  all  the  facts,  there  should 
be  a  different  result,  we  will  discuss  the 
facts  somewhat  further.  The  written  agree- 
ment which  was  made  by  counsel  for  both 
parties  In  this  case  In  open  court  contained 
the  following  material  part:  "It  was  agreed 
in  open  court  by  the  counsel  for  the  plain- 
tiff and  defendant  in  the  above  suit  that  the 
same  abide  the  result  of  a  similar  suit  in 
favor  of  the  Chattahoochee  Lumber  Com- 
pany V.  -Home  Insurance  Company;  and, 
whatever  may  be  the  final  result  in  the  ter- 
mination of  the  latter  suit,  the  same  result 
is  agreed  to  be  the  final  termination  of  the 
suit  against  the  Commercial  Union  Assur- 
ance Company."  This  Is  plain,  clear,  and 
unambiguous  in  its  terms.  E^ch  suit  was 
for  the  full  amount  of  the  policy.  The  first 
case  was  then  tried,  and  the  other  was  al- 
lowed to  stand  to  await  the  final  result 
thereof.  That  result  was  a  verdict  on  May 
11,  1905,  for  the  full  amount  of  the  policy 
Qess  a  small  amount  of  premium  which  had 
been  returned  In  an  ineffectual  effort  to  can- 
cel). The  case  was  brought  to  the  Supreme 
Court,  and  the  Judgment  was  affirmed  on 
August  17,  1906.  The  second  case  came  on 
for  trial  on  November  12,  1906.  The  only 
way  in  which  the  final  result  of  the  first 
case  could  be  made  the  final  result  of  the 
second  was  to  enter  a  similar  verdict  and 
Judgment     A  verdict  for  one-half  or  two- 
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thirds  or  any  other  fractional  or  proportion- 
ate part  of  the  $5,000  named  in  the  second 
policy,  and  sned  for,  would  not  be  the  same 
final  result  as  that  reached  in  the  first  case. 
It  is  clear  that,  if  the  agreement  made 
should  stand  unaltered,  the  only  possible  re- 
sult in  the  second  case  was  the  one  stated. 
To  reach  any  other  result  a  reopening  in 
whole  or  in  part,  a  modification,  or  a  rescis- 
sion was  absolutely  essential.  There  was 
no  consent  of  parties  to  reopen  the  agree- 
ment, so  as  to  reach  the  result  desired  by 
the  defendant;  and  the  only  way  to  reduce 
,  the  verdict  from  one  similar  to  the  former 
verdict  was  to  obtain  a  reopening  of  the 
agreement  in  whole  or  in  part,  or  its  rescis- 
sion, by  some  proper  proceeding  before  the 
court  The  defendant,  at  the  trial,  filed  a 
plea,  alleging,  in  elfect,  that  slikce  the  deci- 
sion of  the  Supreme  CJourt  in  the  other  case 
it  conceded  liability  under  its  policy  •*in  the 
manner  and  to  the  extent  hereinafter  stat- 
ed," and  withdrew  all  its  answer  and  de- 
fense previously  filed  to  the  contrary;  but 
averring  that  the  Insurance,  according  to  the 
terms  of  the  policy,  was  not  on  the  property 
in  gross,  but  the  property  was  divided  into 
items,  "the  insurance  on  each  item  being 
such  pro  rata  part  of  $5,000  as  the  valuation 
or  amount  set  forth  in  said  item  bears  to  the 
aggregate  of  the  valuation  or  amounts  of  all 
of  said  items";  that  since  this  suit  was 
brought  the  defendant  had  been  Informed 
by  the  plaintiff  that  certain  named  items 
were  not  burned  in  whole  or  in  part;  that 
such  was  the  fact,  and  therefore  the  defend- 
ant calculated  the  amount  which  it  con- 
ceded to  be  due,  And  tendered  it,  with  inter- 
est, and  prayed  that  Judgment  be  rendered 
against  the  defendant  only  for  that  amount 
and  costs.  The  bill  of  exceptions  shows 
that  the  tender  made  in  accordance  with  this 
plea  was  refused  by  the  plaintiff.  Of  course, 
the  filing  of  such  an  amendment  or  the 
judge's  allowing  it  to  be  filed  as  pleading  did 
not  operate  to  open  or  change  the  agreement 
which  had  been  mada  Such  amendment 
was  not  evidence,  and  the  adverse  party  was 
not  required  by  law  to  file  any  denial  or 
traverse  of  it.  The  agreement  still  stood  of 
force.  The  defendant  then  filed  a  .motion, 
setting  out  that  the  agreement  had  been 
made  by  it  through  one  of  its  attorneys  un- 
der a  mistaken  belief  as  to  the  facts  of  the 
case;  that,  at  the  time  it  was  made,  said 
attorney  was  in  attendance  on  the  court,  no 
agent  or  representative  of  the  defendant  be- 
ing present,  and  the  attorney  was  under  the 
belief  that  there  was  no  dispute  as  to  the 
fact  that  every  part  of  the  property  insured 
had  been  totally  destroyed,  and  that  the  only 
issue  in  the  case  was  the  question  whether 
the  policy  sued  on  had  been  canceled  before 
the  fire;  that  none  of  the  attorneys  for  the 
defendant  had  any  information  that  any  of 
the  property  had  not  been  destroyed;  that 
since  the  case  of  the  Home  Insurance  Com- 
pany was  decided  by  the  Supreme  Court  said 


attorneys  for  the  first  time  learned  that  all 
of  the  items  insured  were  not  burned  or 
damaged  by  fire;  but  that  certain  q)ecified 
items  were  In  no  wise  damaged  by  said  fire. 
The  motion  then  concluded  in  these  words: 
"Defendant  avers  that  the  plaintiff  does  not 
deny  that  said  items  were  in  no  wise  dam- 
aged by  said  fire,  that  said  agreement  was 
made  by  reason  and  because  of  said  mis- 
taken belief,  and  defendant  moves  that  said 
agreement  be  in  no  wise  taken  or  held  to 
prevent  it  from  now  showing  that  none  of 
said  items  were  so  damaged,  nor  any  judg- 
ment to  that  effect  be  rendered  because 
thereof." 

Here,  then,  was  an  application  to  the 
court  touching  the  agreement  But  the  al- 
legations  were  not  evidence.  We  think  it 
would  be  too  narrow  and  technical  a  view  to 
say  that  this  was  a  motion  merely  to  con- 
strue the  agreement  If  that  were  all,  we 
have  stated  above  what  we  consider  to  be  the 
inevitable  construction  of  the  agreement  as 
it  stands;  and  no  written  motion,  with  al- 
legations touching  mistake  of  fact  on  the  part 
of  counsel  in  entering  into  it  would  have  been 
necessary  to  merely  construe  a  written  agree- 
ment While  the  words  "reopen"  or  "reopen 
in  part"  were  not  used  in  the  motion,  but 
those  before  quoted,  we  think  the  motion 
should  be  treated  as  substantially  one,  not 
merely  for  construction,  but  also  to  allow 
the  agreement  to  be  reopened  to  the  extent 
Indicated.  The  following  excerpts  from  the 
brief  of  counsel  for  plaintiff  in  error  set  forth 
certain  positions  taken  therein  touching  this 
agreement:  **The  agreement  entered  into  in 
open  court  between  attorneys  for  plaintiff  and 
attorneys  for  defendant  in  the  court  below 
that  this  cause  should  abide  the  result  of  a 
similar  suit  in  favor  of  the  Chattahoochee 
Lumber  Company  v.  Home  Insurance  Com- 
pany, as  set  forth  in  the  bill  of  exceptions, 
binds  the  defendant  below,  plaintiff  in  error 
here,  only  as  to  the  one  issue  upon  which  the 
case  of  Chattahoochee  Lumber  Company  was 
tried  in  the  court  below.  •  •  •  Even 
though  attorneys  for  plaintiff  in  the  court 
below  knew  that  the  loss  was  not  total,  and 
intended  that  the  agreement  should  bind  as 
to  the  relative  proportion  of  recovery,  at- 
torneys for  defendant  in  the  court  below  be- 
ing Ignorant  of  this  fact  ai^d  the  agreement 
being  made  in  good  faith  by  attorneys  in  ig- 
norance of  the  fact  and  therefore  as  to  the 
extent  to  which  the  agreement  was  binding, 
the  minds  of  the  parties  to  the  agreement 
never  met  on  this  phase  of  the  subject-mat- 
ter, and,  as  to  this  phase  of  the  subject-mat- 
ter, such  agreement  is  void,  and  should  have 
been  so  held.  •  •  *  The  mistake  as  to  this 
agreement  which  renders  it  void  Is  not  as  to 
the  subject-matter  of  the  agreement,  but  the 
quantity  of  the  subject-matter,  and,  being 
such,  renders  the  agreement  void  [citing  au- 
thority]. *  •  •  Substantial  admissions 
of  fact  made  during  the  progress  of  the  cause 
under  a  misapprehension  of  the  real  facts 
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mre  not  binding  and  may  be  withdrawn  [dt- 
Ing  Wallace  t.  Matthews,  39  Ga.  690,  90  Am. 
I>ec.  473,  which  is  considered  in  the  original 
opinion].  *  *  *  A  mistake  in  a  settlement 
of  a  snit  pending  in  court  before  it  Is  en- 
tered of  record  and  made  the  Judgment  of 
the  court  Is  always  open  to  investigation  and 
correction,  and,  if  it  vitiates  the  settlement 
as  a  whole,  it  should  not  be  made  the  judg* 
ment  of  the  court  at  all  [citing  authority]." 
So  that  something  besides  mere  construction 
was  nrged.  To  grant  a  motion  of  the  char- 
acter of  this  one  is  not  a  matter  of  absolute 
or  arbitrary  right  on  the  part  of  the  movant, 
but  is  an  appeal  to  the  power  of  the  court  in 
the  administration  of  justice,  and  must  be  de- 
termined by  the  court  under  the  facts.  It  is 
said  in  1  Greenleaf  on  Evidence,  p.  206,  that 
a  clear  case  of  mistake  entitling  the  party  to 
relief  must  be  shown,  or  he  will  be  held  to  an 
admission  made  in  furtherance  of  a  trial. 
An  agreement  that  one  suit  should  abide  the 
result  of  another  would  certainly  be  as 
strong,  if  not  stronger,  than  a  mere  stipula- 
tion waiving  certain  proof  or  mailing  an  ad- 
mission, and  the  party  seeking  relief  must 
make  a  clear  case  entitling  him  thereto.  Any 
other  rule  would  make  agreements  of  this 
character  of  small  effect  Has  the  plaintiff 
in  error  brought  itself  within  this  rule,  and 
shown  that  the  presiding  Judge  erred  in  his 
ruling  on  the  matter? 

E^vidence  was  introduced  to  show  that  coun- 
sel for  the  defendant  thought  the  loss  total, 
and  did  not  know  otherwise  until  one  of 
them  learned  of  it  about  six  weeks,  and  the 
other  about  two  months  and  a  half,  before 
the  trial.  The  attorney  for  the  plaintiff  who 
drew  the  original  petition  in  the  case  stated 
that,  when  he  drew  it,  he  thought  the  loss 
was  total.  On  tiSe  trial  of  the  former  case 
the  vice  president  of  the  plaintiff  testified, 
among  other  things,  as  follows:  ".The  total 
loss  caused  by  fire  on  the  items  mentioned  in 
the  two  insurance  policies  exceeded  $25,000. 
The  loss  on  the  property  covered  by  each 
item  of  insurance  set  forth  in  the  policlM 
exceeded  the  amount  of  insurance  carried 
upon  such  property.  The  estimate  of  the 
total  loss  as  submitted  in  the  proofs  of  Iosh 
of  something  over  $44,000  Is  not  excessive." 
On  the  trial  of  the  second  case  he  was  placed 
on  the  stand  by  the  defendant,  and  stated 
that  certain  specific  items  of  property  covered 
by  the  policy  were  not  burned,  that  the  other 
items  were  burned,  and  that  the  loss  was 
over  $40,000.  He  said:  "My  understanding 
was  that  each  Item  referred  to  each  policy. 
If  it  was  asked  now,  that  is  the  way  I  un- 
derstand it— each  Item,  the  amount  of  each 
insurance  policy."  He  was  asked  by  counsel 
for  the  plaintiff:  "Do  you  recollect  as  to 
whether  or  not  I  asked  you  about  the  first 
three  items— as  to  whether  the  loss  exceeded 
the  amount  of  the  insurance?*'  (The  items 
named  were  shown  to  have  been  destroyed.) 
He  answered  in  the  affirmative,  and  added: 
**1  did  not  mean  to  convey  the  impression 
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that  the  property  on  both  sides  of  the  rail- 
road track  was  destroyed.  The  sawmill  prop- 
erty was  destroyed.  All  the  property  totally 
destroyed  was  on  the  north  side  of  the 
track."  If  the  motion  made  by  the  defend- 
ant should  be  granted,  it  must  rest  upon  the 
contention  that,  under  the  circumstances,  it 
would  be  unjust  to  allow  a  verdict  to  be  tak- 
en for  the  amount  of  the  entire  policy  when 
some  of  the  items  were  not  destroyed.  It 
will  be  observed  that  this  assumes  as  unques- 
tionable that  the  pro  rata  clause  in  the  pol- 
icy refers  to  distributing  the  loss  among 
the  items,  while  counsel  for  the  defendant  in 
error  do  not  concede  the  position,  but  in  their 
brief  urge  that,  where  there  are  more  pol- 
icies than  one,  words  of  proration  should  be 
construed  as  referring  to  prorating  among 
the  policies,  if  the  loss  be  less  than  the 
amount  of  both,  and  that  it  was  not  less  in 
this  instance.  If  the  contention  now  made  by 
the  plaintiff  in  error  as  to  the  extent  of  the 
liability  under  the  policy  is  correct,  it  was 
Just  as  true  of  the  first  policy  as  it  is  of  the 
second,  and  would  have  been  Just  as  good  a 
defense  on  the  first  trial  as  on  the  second. 
We  need  not  decide  whether  the  construction 
of  the  policy  which  the  plaintiff  in  error 
contends  for,  or  that  insisted  on  by  the  de- 
fendant in  error,  is  correct,  further  than  to 
say  that  the  position  of  the  defendant  in  er- 
ror is  not  wholly  without  support  in  expres- 
sions used  by  some  of  the  courts,  and  cannot 
be  treated  as  a  mere  factious  contention. 
Even  in  the  principal  case  cited  by  counsel 
for  plaintiff  in  error  (Citizens*  Insurance 
Company  v.  Ayers,  88  Tenn.  728,  13  S.  W. 
1090)  occurs  this  expression:  "We  know  of 
no  other  construction  that  can  be  given  to  the 
pro  rata  provision,  where  there  is  no  other 
Insurance  to  which  the  words  can  apply." 
Assuming,  however,  for  the  present  that  the 
construction  contended  for  by  the  company 
is  correct,  the  real  point  is  whether  the  de- 
fendant was  in  a  position  to  be  clearly  entitled 
to  the  relief  which  it  sought,  and  whether  the 
Judge  erred  in  refusing  it,  for  that  was  the 
effect  of  his  ruling. 

Broadly  it  might  be  said  that  no  recovery 
should  be  had  which  is  not  authorized  by 
the  facts.  Uut  a  sweeping  application  of 
such  a  doctrine  would  destroy  the  efficacy 
of  agreements  of  the  character  of  that  under 
review.  It  would  be  useless  to  agree  that 
one  case  should  abide  the  result  of  another, 
if  such  an  agreement  meant  that  it  should 
not  do  so,  in  whole  or  In  part,  unless  the 
facts  authorized  the  result,  and  that  the  con- 
trary might  be  shown  in  the  second  case. 
There  are  many  cases  in  which  an  agree- 
ment worlds  a  real  or  apparent  hardship,  but 
parties  are  held  bound.  Ck>urts  will  not  al- 
ways reform  errors  in  instruments,  if  they 
exist  Laches,  negligence,  may  be  such  as  to 
prevent  relief.  Estoppels  are  based  on  the 
position  that  under  certain  circumstances, 
the  law  will  not  allow  a  party  to  show  even 
the  actual  facts.    This  is  said  merely  by  way 
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of  illustration  of  the  statement  that  any  gen- 
eral Idea  that  a  verdict  should  not  be  per- 
mitted where  not  warranted  by  the  facts  Is 
subject  to  modification  by  reason  of  the  acts 
of  parties  themselves^  It  may  be  said  that 
it  would  be  unjust  to  allow  a  recovery  on  the 
policy  In  full,  when,  without  controversy, 
some  of  the  items  were  not  burned.  Suppose 
that  counsel  for  the  defendant,  instead  of 
learning  that  some  items  were  not  burned, 
had  learned  that  benzine  was  kept  on  the 
premises,  or  of  any  other  defense  (except  per- 
haps cancellation)  which  would  have  avoid- 
ed the  policies  and  have  defeated  a  recovery 
at  all,  would  the  case  have  been  different? 
If  the  company  could  have  shown  that  it 
was  not  liable  at  all.  It  would  have  been 
even  harder  to  allow  a  verdict  against  It 
than  if  It  was  claimed  to  be  liable  only  for 
a  part  of  the  sum  named  In  the  policy.  It 
is  no  answer  to  this  to  say  that  no  such  de- 
fense was  set  up,  and  that  liability  was  con- 
ceded as  to  the  items  burned.  If  this  defense 
could  be  set  up  in  the  second  suit,  after  ver- 
dict in  the  first,  on  a  mere  showing  that  the 
defendant's  lawyers  did  not  know  of  it  un- 
til the  termination  of  the  former  case,  we  see 
no  sound  reason  why  the  same  rule  would 
not  apply  to  any  other  defense  which  then 
came  to  their  knowledge,  with  no  showing  as 
to  the  previous  knowledge  of  their  client. 
The  mere  fact  that  proof  that  some  items 
were  not  destroyed  was  made  by  the  vice 
president  of  the  company  would  not  alter  the 
case;  for  any  of  the  other  possible  defenses 
suggested  might  no  doubt  have  been  proved 
by  him,  If  they  existed.  If  this  were  the 
case,  the  agreement  would  have  a  very  lim- 
ited effect  In  the  motion  for  a  rehearing 
frequent  references  are  made  to  what  is  con- 
ceded and  "admitted"  by  the  plaintiff.  We 
have  found  in  the  record  no  formal  admis- 
sion or  concession  filed  by  the  plaintiff,  or 
placed  before  the  trial  judge.  The  defend- 
ant called  the  vice  president  of  the  plaintiff 
to  prove  that  certain  items  were  not  burned ; 
and  the  attorney  who  drew  the  declaration 
stated  that,  when  he  did  so,  he  thought  the 
loss,  was  total.  This  is  probably  what  is  re- 
ferred to.  But  the  plaintiff  stood  on  Its 
agreement,  as  It  had  a  legal  right  to  do,  un- 
til it  was  reopened  or  set  aside.  It  was  not 
bound  to  introduce  evidence  on  the  subject 
of  loss,  If  the  agreement  in  judicio  stood. 

Is  this  defendant  (not  merely  Its  lawyers) 
in  a  position  which  clearly  shows  that  it 
was  entitled  to  the  relief  asked  of  the  court? 
Mr.  Graves,  the  local  agent  doing  business 
in  the  county  where  the  fire  occurred,  issued 
both  policies,  and  knew  what  was  In  them. 
If  such  policies  insured  the  property  by 
items,  and  not  for  $5,0(X)  and  $20,000  on  the 
whole  property,  he  must  have  known  it  He 
was  notified  of  the  fire,  alleged  to  have  con- 
sumed more  than  $40,(X)0  worth  of  property, 
and  asked  to  send  an  adjuster  to  inspect  the 
loss.  He  doubtless  saw  the  proofs  of  loss. 
Certainly  the  company  did  so.    These  proofs 


were  not  made  out  for  loss  on  certain  Items 
of  the  policy,  but  set  out  all  the  property 
claimed  to  have  been  destroyed  in  one  list 
or  schedule;  thus  apparently  claiming  loss 
on  the  policy  as  a  whole.  A  careful  Inspect 
tlon  of  them  would  have  shown  that  under 
the  statement  that  "the  following  is  a  com- 
plete schedule  of  the  property  lost  by  fire, 
showing  the  cash  value  of  each  Item,  and  the 
amount  of  loss  claimed  thereon,"  only  two 
buildings  were  claimed  to  have  been  destroy- 
ed, while  the  policy  showed  that  four  were 
Insured,  thus  on  the  face  of  the  proofs  show- 
ing that  some  of  the  property  insured  was 
not  burned.  The  suit,  claiming  payment  for 
the  full  amount  of  the  policy,  was  served  on 
the  same  agent. 

There  is  not  a  scintilla  of  evidence  that  the 
company  and  Its  agent  did  not  know  all  the 
facts  as  to  the  extent  and  character  of  the 
loss  from  the  begitnning.  If  they  did  not,  the 
slightest  diligence  would  have  enabled  them 
to  do  so,  and  nothing  Is  shown  to  have  pre- 
vented their  knowledge,  unless  It  was  their 
own  negligence.  "Ignorance  of  a  fact,  due  to 
negligence,  is  equivalent  to  knowledge  in  fix- 
ing the  rights  of  parties.*'  Civ.  Code  1895, 
§  3933.  We  do  not  mean  that  any  admixture 
of  negligence  will  arbitrarily  bar  relief  in 
equity  in  all  cases.  But  in  many  cases  neg- 
ligence will  do  so.  Civ.  Code  1895,  §§  3984, 
3974,  3711.  If  they  did  know  the  facts,  and 
failed  to  itnform  their  attorneys  of  this  de- 
fense, their  appeal  to  the  coercive  power  of 
the  court  to  relieve  them  from  the  results  of 
their  own  conduct  presents  no  merit.  It  may 
be  taken  for  granted  that  the  attorneys  in- 
formed the  company  of  the  agreement  which 
had  been  made.  No  objection  or  prompt  sug- 
gestion of  a  correctldn,  or  of  an  additional 
defense,  or  notice  to  the  Adverse  side,  was 
shown.  So  far  as  the  evidence  discloses,  the 
company,  .with  full  knowledge  or  notice,  may 
have  been  satisfied  to  risk  its  case  on  the  de- 
fense made  in  the  first  case,  and  thus  allowed 
the  opposite  party  to  rely  on  the  agreemeat 
instead  of  pressing  the  case  to  trial,  waited 
some  18  months  until  after  the  other  case  had 
been  finally  lost,  and  the  defense  there  set  up 
had  proved  unavailing,  and  then  asked  re- 
lief from  the  results  of  the  agreement  be- 
cause their  attoitneys  were  not  informed  un- 
til then  of  this  fact  which  amounted  to  a 
partial  defense  to  the  suit  to  recover  the  full 
amount  of  the  policy.  We  do  not  say  that 
the  evidence  discloses  affirmatively  that  such 
were  the  facts ;  but  we  do  say.  that  there  is 
no  evidence  that  the  company  and  its  agent  did 
not  know  of  the  facts,  and  if  not,  why  not, 
save  for  negligence,  and  why  they  did  not  com- 
mumicate  such  facts,  if  known,  to  their  attor- 
neys long  before  the  time  Indicated.  He  who 
alleges  error  must  show  error,  in  order  to  ob- 
tain a  reversal.  Under  the  evidence  Intro- 
duced and  the  silence  of  the  evidence  on  this 
vital  point  no  right  to  a  reversal  is  shown  in 
this  case. 

There  was  no  allegation  or  proof  ttfat  the 
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agreement  was  Induced  by  fraud.  The  deo- 
In  ration  did  allege  a  total  loss,  but  one  hard- 
ly accepts  his  adversary's  allegatiolns  as  a 
basis  of  agreement  without  more;  and  the 
answer  which  the  defendant  filed  indicated 
an  unwillingness  to  admit  such  allegation  in 
full,  but  only  admitted  that  the  fire  "de- 
stroyed or  damaged"  the  property  described 
In  the  policy,  and  added  that  It  could  not  ad- 
mit or  deny  the  other  allegations  of  that 
paragraph  of  the  petition  which  alleged  a 
total  loss,  for  want  of  information.  If  there 
was  anything  misleading  in  the  evidence  of 
the  vice  president  of  the  plaintiff  on  the  first 
trial  (and  we  do  not  say  whether  there  was 
or  not),  it  could  not  have  affected  the  mak- 
ing of  the  agreement,  for  it  was  delivered 
after  the  agreement  was  made,  as  the  bill  of 
exceptions  states  that  the  agreement  was 
made  before  the  case  was  tried.  Nor  is  there 
any  showing  that,  had  all  the  facts  been 
Idnown  to  counsel,  the  same  agreement  would 
not  have  been  made,  though  the  point  now 
raised  might  have  been  urged  then. 

A  reference  was  made  in  the  opinion  pre- 
viously prepared  to  the  fact  that  this  was 
not  a  regular  proceeding  in  equity,  but  a  mo- 
tion. We  do  Inot  hold  that  a  proceeding  in 
the  natinre  of  a  bill  in.  equity  was  the  exclu- 
sive remedy;  but  a  proceeding  In  equity  to 
obtain  relief  against  a  mistake  (as  In  a  deed 
or  other  Instrument)  and  a  motion  like  the 
one  here  disciassed  involve  some  difference  ii» 
practice.  An  ordinary  suit  to  obtain  equita- 
ble relief  looks  ultimately  to  a  Jury  trial  (if 
the  case  withstands  a  demurrer  and  a  motion 
to  dismiss  in  the  nature  of  a  nonsuit,  which 
may  be  made).  A  motion  of  the  kind  here 
made  is  addressed  to  the  judge  presiding,  in 
the  exercise  of  his  coercive  power  in  the  ad- 
vancement of  Justice,  not  to  the  Jury.  In 
strict  practice,  the  motion  should  have  been 
made  to  the  presiding  Judge,  and  his  ruling 
invoked  on  it  distinctly,  imder  the  facts  pre- 
sented;  and  If  he  sustained  it,  and  allowed 
the  defense  to  be  made,  the  case  should  then 
have  proceeded  to  the  Jury ;  or  If  he  refused 
to  allow  the  defense  to  be  set  ur,  he  should 
have  then  directed  a  verdict  under  the  agree- 
ment. As  this  was  not  done,  but  the  whole 
matter  was  dealt  with  together,  and  after 
the  evidence  closed  the  Judge  directed  a  ver- 
dict, this  was  substantially  a  ruling  against 
the  motion. 

In  the  opinion  previously  prepared,  In  stat- 
ing the  contention  of  the  amended  plea,  this 
language  was  used:  'Therefore  it  is  claimed 
that  it  was  not  liable  for  the  full  amount  of 
its  policy,  but  only  for  a  pro  rat^  amount  de- 
termined by  the  ratio  of  the  value  of  the 
items  which  were  destroyed  to  the  value  of 
the  whole  property  insured."  The  word 
''value,"  as  here  used,  referred  to  the  value 
stated  in  the  policy,  not  to  value  proved  by 
evidence  outside  of  the  policy.  It  was  used 
in  the  sense  of  valuation. 

After  a  .careful  examination  of  the  entire 
case,  we  cannot  say  that  the  Judge  erred. 


(180  Qa.  838) 
PEYTON  T.  STEPHENS. 
(Supreme  Ourt  of  Georgia.     March  6,  1908.) 

1.  ESTOPPEI/— DiSCXAIMEB  OF  INTEREST. 

A  distributee  of  an  estate,  who,  in  igno- 
rance of  his  interest  in  the  lands  thereof,  dis- 
claims to  the  Other  distributees  any  interest 
therein,  whereupon  the  latter  divide  such  lands 
among  themselves,  is  not  thereby  estopped  from 
afterwards  asserting  against  them  title  to  his 
interest,  where  such  other  distributees  had  con- 
venient means  of  acquiring  knowledge  of  the 
title,  and  had  equal  knowledge  or  equal  means 
with  such  distributees  of  obtaining  the  truth 
about  the  title,  and  such  distributee  was  not 
guilty  of  such  negligence  as  misled  the  other  dis- 
tributees to  their  injury ;  nor  does  any  estoppel, 
by  reason  of  such  disclaimer,  arise  in  favor  of 
a  grantee  of  such  distributees  where  it  does  not 
appear  that  such  grantee  ever  knew  of  such 
disclaimer. . 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §§  12S-135.] 

2.  Adverse  Possession— Evidence. 

Where,  npon  the  trial  of  a  case  involving 
title  to  land,  a  party  claiming  adverse  possession 
for  seven  years  under  color  of  title  testifies  that 
he  has  been  in  possession  of  a  part  of  the  land 
for  more  than  seven  years,  such  testimony  will 
not  be  construed  to  mean  that  he  has  been  in 
possession  seven  years  prior  to  the  institution 
of  the  suit,  which  was  brought  nearly  one  year 
prior  to  such  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Habersham 
County;   J.  J.  Kinsey,  Judge. 

Action  in  partition  by  J.  T.  Peyton  against 
R.  D.  Stephens.  Judgment  for  defendant, 
and  plaintiflf  brings  error.     Reversed. 

J.'C.  Edwards,  for  plaintiflf  in  error.  J. 
B.  Jones,  for  defendant  in  error. 

HOLDEN,  J.  The  record  presents  the 
following  case;  Charley  Landers  died,  leav- 
ing eight  heirs  entitled  to  receive  his  estate. 
Prior  to  a  division  of  the  lands  belonging  to 
the  estate  a  daughter  of  Landers,  who  was 
one  of  the  eight  heirs  thus  entitled,  died, 
leaving  no  children,  and  her  share  of  the  es- 
tate was  inherited  by  her  husband,  Henry  R. 
Schurter,  as  her  sole  heir.  Schurter  was  re- 
quested to  be  present  and  look  after  a  divi- 
sion of  the  lands  belonging  to  the  estate,  and 
In  reply  wrote  one  of  the  heirs  the  following 
letter:  "North  Decatur,  Ga.,  Oct.  8,  1894. 
Dear  Brother  Wash.:  Sandford  has  inform- 
ed me  that  you  wish  for  me  to  come  up  and 
see  about  dividing  the  land,  and  I  notice 
your  kind  letter  reads  like  I  had  any  part 
In  the  land.  While  I  thank  you  very,  very 
much  for  your  kindness  and  kind  attention, 
I  feel  it  my  duty  to  tell  you  that  I  have  no 
part  in  the  land  whatever.  Of  coui-se,  if  the 
baby  had  lived.  It  would,  have  got  its  part 
lawfully,  but,  as  It  is,  I  have  nothing  to  do 
with  the  land.  Thanking  you  again  for  your 
kindness  I  close,  with  love  to  you  and  family. 
Your  loving  brother,  Henry."  The  other 
heirs  then  proceeded  to  divide  the  lands  be- 
longing to  the  estate  among  themselves,  leav- 
ing Schurter  out  of  the  division.  The  land 
involved  in  this  case  was  conveyed  by  certain 
of  the  heirs  to  C  S.  Landers  as  an  allotment 
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to.  him  l^  deed  dated  November  5,  1895,  and 
by  this  grantee  to  R.  D.  Stephens  by  deed 
dated  July  22,  1889.  Neither  of  these  deeds 
was  recorded.  Henry  R.  Schurter  on  July  3, 
1901,  conveyed  his  entire  interest  In  the 
land  belonging  to  the  estate  of  Charley  Land- 
ers to  J.  T.  Peyton,  the  plaintiff  in  this  case, 
which  deed  was  recorded  July  21,  1901.  In 
March,  1905,  Peyton  made  an  application  for 
partition  of  the  land  conveyed  to  Stephens 
by  the  deed  above  mentioned,  which  applica- 
tion was  resisted  by  Stephens,  and  the  issue 
thus  made  was  tried  at  the  March  term,  1906, 
of  Habersham  superior  court,  resulting  in  a 
verdict  in  favor  of  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  and  to  the  judg- 
ment of  the  court  below  overruling  the  mo- 
tion he  filed  his  bill  of  exceptiohs  in  this 
court 

1.  On  the  trial  the  letter  from  Schurter, 
which  is  set  out  in  the  statement  of  facts, 
was  introduced  in  evidence,  and  a  witness  tes- 
tified that  it  had  been  exhibited  to  the  plain- 
tiff prior  to  his  purchase  of  Schurter*8  inter- 
est in  the  land  in  dispute.  The  plaintiff  de- 
nied any  knowledge  of  this  letter.  We  do 
not  have  to  determine  whether  or  not  the 
plaintiff  knew  the  contents  of  such  letter 
prior  to  his  purchase  from  Schurter,  as  that 
was  an  Issue  of  fact  on  which  the  Jury  has 
passed.  But  the  contention  of  the  defendant 
that  this  letter  was  a  disclaimer  of  title  on 
the  part  of  Schurter,  -upon  which  the  heirs 
acted  to  their  Injury,  and  constituted  an  es- 
toppel as  against  Schurter  and  the  defendant 
as  his  privy  in  title,  makes  it  necessary  for 
us  to  decide  whether  or  not  the  contents  of 
the  letter  In  question,  under  the  facts  of  this 
case,  created  in  law  an  estoppel  which  would 
prevent  the  defendant  from  asserting  any 
rights  in  the  land  In  controversy  under  his 
deed  from  Schurter.  In  the  case  of  Wilkins 
V.  McGehee,  86  Oa.  764,  13  S.  B.  84,  a  sale 
was  made  under  a  power  of  attorney  con- 
tained in  a  mortgage,  after  the  mortgagor's 
death,  which  revoked  the  power  and  rendered 
the  sale  void.  The  mortgagor's  executors, 
who  were  also  trustees  under  her  will,  brought 
suit  as  such  executors  and  trustees  and  as 
next  friend  of  a  minor  beneficiary.  These 
executors  were  present  at  the  sale,  but  did 
or  said  nothing  in  regard  to  the  matter,  and 
made  no  representation  as  to  the  title,  or 
right  of  the  mortgagee  to  sell.  The  purchaser 
was  the  mortgagee's  son  and  agent,  who  had 
advertised  the  land  for  sale,  and  knew  as 
much  about  the  state  of  the  title  as  the  plain- 
tiffs. All  parties  acted  in  good  faith,  and  be- 
lieved the  power  of.  sale  was  stUl  valid  when 
the  sale  occurred.  It  was  held  that  the  ex- 
ecutors were  not  estopped  from  recovering 
the  land.  The  court  further  said  that  any 
doubt  about  their  ruling  was  removed  by 
considering  the  difference  between  the  estop- 
pel of  one  acting  as  an  individual  and  one 
acting  in  a  representative  capacity.  On  pages 
709,  770,  of  86  Ga.,  on  page  85  of  13  S.  E.,  the 
court  uses  this  language:    "They  were  not 


guilty  of  any  fraud;  but,  on  the  contrary,  it 
was  admitted  in  the  argument  here  tliat  all 
parties  acted  in  perfect  good  faith,  under 
the  belief  that  the  power  of  sale  was  still 
valid  when  the  sale  took  place.  It  was  an 
honest  and  mutual  mistake  of  law.  The  pur- 
chaser was  as  much  bound  to  know  the  law 
as  the  plaintiffs.  All  of  them  being  equally 
Ignorant,  it  is  now  claimed  in  behalf  of  the 
purchaser  that  the  plaintiffs  became  estopped 
by  not  informing  him  truly  of  the  law.  We 
know  of  no  law  requiring  one  who  is  present 
at  a  sale  like  this  to  act  as  the  legal  adviser 
of  an  adverse  party,  or  else  become  forever 
estopped  from  attacking  the  validity  of  the 
sale."  Civ.  Ck)de  1895,  f  615tt,  declares:  "Where 
the  estoppel  relates  to  the  title  to  real  estate, 
the  party  claiming  to  have  been  influenced  by 
the  other's  acts  or  declarations  must  not  only 
be  Ignorant  of  the  true  title,  but  also  of  any 
convenient  means  of  acquiring  such  knowl- 
edge. Where  both  parties  have  equal  knowl- 
ledge  or  equal  means  of  obtaining  the  truth, 
there  is  no  estoppel." 

If  the  heirs  of  Charley  Landers  were  'in- 
fluenced by  Schurter 's  letter  to  one  of  them, 
were  th^  ignorant  of  the  true  title?  There 
is  no  evidence  whatever  that  they  were  ig- 
noraut  of  the  fact  tliat  Schurter  had  title  to 
a  one^Ighth  interest  in  the  land,  except  the 
testimony  of  one  heir  that,  when  the  land 
was  divided,  he  did  not  know  that  Henry 
Schurter  had  any  interest  therein.  In  the 
letter  from  Schurter  he  says  that  the  letter 
to  him  from  one  of  the  heirs  reads  like  he 
had  an  interest  in  the  land.  This  would  in- 
dicate that  the  heir  who  wrote  the  letter 
thought  Schurter  had  an  interest  therein. 
Regardless  of  what  this  expression  indicates, 
with  the  exception  noted  above,  it  does  not 
appear  that  the  heirs  were  ignorant  of  the 
true  title,  and  does  not  appear  that  they  did 
not  have  any  convenient  means  of  acquiring 
knowledge  of  the  title,  and  the  burden  was 
on  them  to  affirmatively  establish  these  facts, 
before  they  could  claim  that  the  plaintiff 
was  estopped  because  they  were  influenced 
by  the  acts-  or  declaration  of  Schurter.  The 
latter  part  of  the  Code  section  above  quoted 
provides:  "Where  both  parties  have  equal 
knowledge  or  equal  means  of  obtaining  the 
truth,  there  is  no  estoppel."  It  does  not  ap- 
pear that  the  party  to  whom  Schurter  wrote 
and  the  other  heirs  did  not  have  equal  means 
of  obtaining  the  truth  about  the  title,  and  did 
not  have  equal  knowledge,  with  the  excep- 
tion of  one  heir.  In  fact,  it  would  seem  that 
the  knowledge  of  the  party  writing  the  let- 
ter to  Schurter  was  greater,  as  this  party 
wrote  as  if  Schurter  had  an  interest  in  the 
land.  This  is  what  Schurter  says  in  his 
reply,  and,  indeed,  we  see  no  motive  for 
writing  Schurter  unless  the  writer  thought 
Schurter  had  an  interest  in  the  land.  Civ. 
Code  1895,  §  5152,  says:  "In  order  for  an 
equitable  estoppel  to  arise,  there  must  gen- 
erally be  some  intended  deception  in  the  con- 
duct or  declarations  of  the  party  to  be  es- 
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topped,  or  such  gross  negligence  as  to  amount 
to  constructive  fraud  by  which  another  has 
been  misled  to  bis  Injury.**  There  was  cer- 
tainly no  intended  deception  on  the  part  of 
Schurter.  The  very  nature  of  the  matter 
and  the  tone  of  his  letter  show  that  he  did 
not  intend  to  deceive  any  one.  He  did  de- 
ceive himself.  It  is  apparent  on  the  face  of 
the  letter  written  by  him  that  he  was  under 
the  mistaken  idea  that  any  rights  which  his 
wife  might  have  had  devolved  on  her  child 
and  died  with  it  Was  there  such  gross  neg- 
ligence by  Schurter  as  to  amount  to  fraud 
by  which  another  was  misled  to  his  injury? 
Was  $?churter  guilty  of  any  gross  negligence 
amounting  to  constructive  fraud?  Suppose 
lie  wa8>  this  fact  alone  would  not  estop  him. 
In  order  to  estop  him,  the  party  asserting 
tbe  estoppel  must  have  been  misled  by  such 
negligence  to  his  injuiy.  As  far  as  shown  by 
the  record,  the  remaining  heirs  were  not  in- 
jured, and,  if  misled,  they  were  misled  to 
their  benefit  by  taking  Schurter*s  Interest  in 
the  land.  If  deceived  at  all,  they  certainly 
were  not  misled  to  their  injury  when  the  de- 
ception resulted  in  their  getting  one  more 
share  of  land  to  divide  than  they  were  en* 
titled  to,  and  got  that  share  from  the  party 
misleading  them.  See  Davis  v.  Bagley,  40 
6a.  181,  2  Am.  Bep.  570.  There  is  no  evi- 
dence whatever  that  the  defendant  Stephens, 
who  purchased  from  one  of  the  heirs  the 
land  in  dispute,  was  misled  or  deceived.  It 
does  not  appear  that  he  ever  knew  Schurter 
did  or  did  not  have  an  interest  im  the  land, 
or  ever  wrote  a  letter,  or  did  or  said  any- 
thing in  regard  to  the  matter.  Schurter  did 
not  acquiesce  in  or  encourage  the  defendant 
to  buy  or  his  vendors  to  sell  to  him.  Under 
the  facts  disclosed  in  the  record  before  us, 
we  do  not  think  that  Schurter  himself  would 
be  estopped  from  asserting  title  to  a  one- 
eighth  interest  in  the  land  in  controversy, 
and  it  follows  that  the  plaintiff  is  likewise 
not  estopped  from  claiming  such  interest  as 
Schurter 's  grantee;  the  contention  that  the 
plaintifT  is  estopped  being  based  solely  on 
the  grounds  that  he  Is  the  privy  in  title  of 
Schurter,  and  bought  with  notice  of  the  let- 
ter written  by  Schurter  In  which  he  dis- 
claimed having  any  interest  in  the  land. 

2.  The  lot  of  land  in  controversy  was  al- 
lotted to  C.  S.  Landers  in  the  division,  and 
some  of  the  other  heirs  made  him  a  deed  to 
this  lot.  One  witness  testified  that  he  bought 
some  timber  from  C.  S.  Landers  and  cut  and 
moved  it  from  the  premises,  but  there  is  no 
evidence  that  G.  S.  Landers  was  ever  In  pos- 
session of  any  part  of  this  land.  It  was  not 
shown  that  the  defendant,  who  was  Landers' 
grantee*  was  in  possession  of  this  lot,  under 
color  of  title,  more  than  seven  years  prior 
to  the  commencement  of  the  suit.  The  de- 
fendant testified  that  he  was  in  possession  of 
the  land  for  more  than  seven  years;  but  this 
evidence  means  that  he  was  in  possession  for 
more  than  seven  years  prior  to  the  time  he 
was  testifying.    This  could  be  true,  and  yet 


it  could  also  be  true  that  he  had  not  been  in 
possession  for  more  than  seven  years  prior  to 
the  filing  of  the  application  for  partition,  as 
about  one  year  had  elapsed  between  the  date 
the  proceedings  were  instituted  and  the  time 
he  was  testifying.  Moreover,  the  deed  from 
G.  S.  Landers  to  the  defendant  was  dated 
July  22,  1899,  and  the  application  for  parti- 
tion was  filed  March  9,  1905.  Hence  the  de- 
fendant could  not  have  been  in  possession  of 
any  part  of  the  land  under  this  deed  for 
seven  years  prior  to  the  filing  of  such  appli- 
cation. 

We  do  not  deal  with  the  question  of  co- 
tenancy, or  any  other  question,  as  affecting 
adverse  possession,  as  the  evidence  does  not 
show  any  possession  under  color  of  title  for 
seven  years  prior  to  the  institution  of  this 
proceeding. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

030  Oa.  243) 
GIBSON  V.  WILSON. 

WILSON  V.  GIBSON. 

(Supreme  Conrt  of  Georgia.    Feb.  28,  1908.) 

1.  ExEcxjTioN— Levy-— Claim  of  Tbibd  Party 
—Accounting. 

The  plaintiff  in  fi.  fa.  filed  an  equitable 
amendment  in  aid  of  his  levy,  to  which  a  claim 
h&d  been  interposed,  alleging,  among  other 
things,  that  claimant  held  the  legal  title  to  the 
land  levied  on  merely  to  secure  certain  sums 
of  money  advanced  by  him  to  the  defendant  in 
fi.  fa.  to  pay  off  certain  incumbrances  on  tho 
land,  for  which  advances  the  claimant  was  to 
be  repaid  out  of  the  rents,  issues,  and  profits  of 
the  land,  and  seeking  to  have  an  accounting:  be- 
tween the  claimant  and  the  defendant,  in  order 
to  ascertain  whether  or  not  said  advances  have 
been  fully  repaid.  One  of  the  prayers  of  the 
amendment  was  that,  if  the  claimant  had  any 
valid  claim  on  tbe  land^  levied  upon  for  ad- 
vances, "the  amount  thereof  be  fixed  and  made 
a  first  charge  upon  the  proceeds  of  the  sale." 
Held  that,  m  order  to  obtain  the  relief  here 
prayed  for,  the  defendant  in  fi.  fa.  was  an 
essential  party,  and,  inasmuch  as  said  defend- 
ant was  not  made  a  prty,  no  such  accounting 
between  her  and  the  claimant  could  be  had. 

2.  Judgment— Res  Judicata. 

The  plaintiff  being  entitled  to  other  equita- 
ble relief  under  his  petition  as  it  stood,  the 
question  as  to  whether  tbe  defendant  in  fi.  fa. 
was  a  necessary  party  in  orfler  to  entitle  the 

Elaintiff  to  an  accounting,  as  stated  in  the  first 
eadnote,  was  not  adjudicated  by  the  court  in 
overruling  a  general  motion  to  dismiss  the  en- 
tire equitable  petition. 

3.  Execution— Claim   by   Third   Persons- 
Evidence. 

The  verdict  rendered  by  the  jury  was  the 
only  one  that  could  have  l>een  reached  under  the 
evidence,  and  the  judgment  of  the  court  below 
refusing  a  new  trial  will  not  be  disturbed. 
(Syllabus  by  the  Ck>urt.) 

Error  and  Cross-Error  from  Superior 
Court,  Columbia  County;  H.  C.  Hammond 
Judge. 

Action  by  J.  W.  Gibson  against  L.  W. 
Gibson,  and  by  Rozler  Gibson,  by  his  next 
friend,  against  the  same  defendant.  Judg- 
ments for  plaintiff,  and  on  levy  of  execu- 
tions J.  B.  Wilson  interposed  a  claim     Ver- 
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diet  for  claimant  in  each  case,  and  plain- 
tiffs in  fl.  fa.  bring  error  and  claimant  as- 
signs cross-error.  Affirmed  on  main  bill  of 
exceptions.  Cross-bill  of  excerptions  dis- 
missed. 

Two  execntionSy  one  in  favor  of  J.  W. 
Gibson  and  the  other  in  favor  of  Rozier 
Gibson  by  his  next  friend,  were  levied  upon 
a  tract  of  land  containing  300  acres,  more 
or  less,  as  the  property  of  Mrs.  L.  W.  Gib- 
son, defendant  in  fl.  fa.  J.  E.  Wilson  inter- 
posed a  claim  to  the  levy  of  each  fi.  fa. 
The  two  claim  cases,  involving  the  same  is- 
sues, were  tried  together;  a  verdict  being 
rendered  in  each  case  for  the  claimant  Both 
cases  are  before  this  court  for  review;  but, 
as  a  decision  in  one  case  will  necessarily 
control  the  other,  they  will  be  treated  to- 
gether here.  The  facts  disclosed  by  the 
record  are  as  follows:  In  1882  S.  A.  Gib- 
son, the  father  of  the  jplaintiffs,  borrowed 
$800  from  the  New  England  Mortgage  Secu- 
rity Ck)mpany,  and  secured  the  same  by  a 
deed  to  the  lands  levied  on  by  the  plain- 
tlfTs.  During  the  same  year  S.  A.  Gibson 
died,  and  the  equity  of  redemption  in  said 
lands  was  set  apart  as  a  year's  support  for 
his  widow,  Mrs.  L.  W.  Gibson,  and  her  minor 
children,  Rozier,  Maude,  Carl,  and  J.  W. 
Gibson.  In  1889  the  children  conveyed  to 
their  mother  their  interest  in  the  lan<^  so 
set  apart,  and  she  gave  her  notes  for  $400 
each  to  J.  W.  Gibson  and  Rozier  6ibson, 
respectively,  as  payment  for  their  interests  in 
said  land.  Shortly  after  this  Mrs.  Gibson, 
in  order  to  pay  off  the  loan  to  the  New  Eng- 
land Mortgage  Security  Company,  borrowed 
$1,290  from  the  Equitable  Mortgage  Com- 
pany, and  from  the  proceeds  of  this  loan  she 
paid  off  the  New  England  Mortgage  Securi- 
ty Company,  and  received  from  it  a  deed  of 
reconveyance.  She  then  executed  a  deed  to 
said  lands  to  the  Equitable  Mortgage  Com- 
pany to  secure  said  loan,  and  took  from  the 
iatter  company  a  bond  for  titles.  In  1894 
Mrs.  Gibson  entered  into  an  agreement  with 
her  son-in-law,  Wilson,  the  claimant  in  this 
case,  to  convey  to  him  105  acres* of  said 
land,  provided  he  would  advance  $750  to 
be  applied  to  the  indebtedness  of  the  Equi- 
table Mortgage  Company,  said  indebtedness 
amounting  to  $1,392.40.  In  pursuance  of  this 
agreement,  Wilson  paid  to  the  Equitable 
Mortgage  Company  $102.40,  and  received 
from  Mrs.  Gibson  a  bond  for  titles,  con- 
taining the  agreement  above  referred  to,  and 
conditioned  to  make  him  an  absolute  deed 
to  the  105  acres  of  land  upon  his  paying 
the  additional  sum  of  $047.60  to  the  Equi- 
table Mortgage  Company.  It  was  under- 
stood at  the  time  that  Rozier  Gibson  was 
to  pay  ofT  the  balance  of  the  loan,  so  as  to 
free  the  land  from  the  incumbrance  of  the 
Equitable  Mortgage  Company;  but,  before 
making  any  payment  on  said  loan,  Rozier 
Gibson  was  sent  to  the  insane  asylum.  In 
1896  Mrs.  Gibson,  being  unable  to  pay  the 


balance  due  to  the  mortgage  company,  ex- 
ecuted to  Wilson  a  warranty  deed  to   the 
entire  800-acre  tract  of  land,  naming  $1,290 
as  the  consideration.    Wilson  went  into  pos- 
session of  the  300  acres,  and  began   mak- 
ing payments  on  the  balance  of  the  debt  due 
the   mortgage  company.     Mrs.   Gibson    con- 
tinued to  reside  in  the  house  located  on  the 
105-acre  tract  until  1902,  when  she  volun- 
tarily left  the  place,  and  has  never  returned. 
Sometimes  she  gave  rent  notes  to  Wilson  for 
a  portion  of  the  land,  but  the  record  does 
not   disclose   whether   she   ever  paid   these 
notes.    In  1897,  Wilson  being  unable  to  meet 
the  payment    to    the    Equitable    Mortgage 
Company,  and  desiring  an  extension  of  time, 
the  following  transactions  were  made:  The 
Ekiuitable  Mortgage  Company   conveyed  its 
interest  in  the  land  to  the  Equitable  Secu- 
rities Company.     Wilson  reconveyed  his  in- 
terest to  Mrs.  Gibson,  and  she,  in  considera- 
tion of  the  cancellation  of  her  notes,  sur- 
rendered her  equity  of  redemption   in   the 
land  to  the  Equitable  Securities  Company. 
At  the  same   time,   in  the  year   1897,   the 
Equitable    Securities  Company   executed  to 
Wilson  a  bond  for  titles  to  the  land,  and 
Wilson  gave  to  the  securities  company  three 
purchase-money  notes,  amounting  to  $1,151- 
94.    In  1899,  Wilson  having  paid  said  notes, 
the  Equitable  Securities  Company  executed 
to  him   a  warranty  deed  to  the  land.     In 
1903  J.   W.  Gibson  and  Rozier  Gibson,  by 
next  friend,  brought  suit  against  Mrs.  Gib- 
son on  the  two  notes  given  by  her  to  them 
in  1889.    Judgment  was  rendered  against  her. 
and  In  1904  the  executions  were  levied  upon 
the  300  acres  of  land,  to  which  levies  Wil- 
son   interposed    his   claims.      The    plaintiff 
in   fi.    fa.   in    each  case   filed   an    equitable 
amendment  in  aid  of  his  levy,  and  alleged,  in 
substance,  that  the  land  levied  upon  has  been 
at  all  times  since  the  creation  of  the  debt 
to   the  mortgage  company  worth  $2,500  or 
$3,000;   that  when  Mrs.  Gibson  executed  the 
deed  to  Wilson  in  1896,  and  when  she  execut- 
ed the  deed  to  the  Equitable  Securities  Com- 
pany in  1897,  she  was  insolvent  or  rendereil 
so  by  making  said  deeds,  and  the  deeds  were 
without  consideration  and  void,  and  a  bene- 
fit was  reserved  to  Mrs.  Gibson;    that  the 
only  consideration  of  the  deed  to  Wilson  in 
1896  was  an  agreement  that  he  should  hok! 
the  title  to  the  land  until  he  had  paid  off 
the  incumbrance  out  of  the  rents  and  profits, 
and  then  he  was  to  reconvey  the   land  to 
Mrs.  Gibson;    that  Wilson  paid  nothing  but 
the  $1,290  due  on  the  loan,  and  he  has  re 
ceived  $450  per  annum   in  rents  from  the 
place  since   January,   1896,  from   which  he 
has  paid  off  the  loan,  and  is  now  indebtetl 
to  Mrs.  Gibson;    that  in  1902  Mrs.  Gibson 
tendered  him  any  balance  that  might  be  due 
him,  which   he  refused;    that  Wilson  held 
the  title  to  the  land  in  trust  for  Mrs.  Gib 
son,  and,  having  been  repaid  the  sums  which 
he  advanced,  he  no  longer  has  any  interest 
in  the  land;   that  Wilson  obtained  the  deed^ 
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to  the  land  by  represeDting  to  Mrs.  Gibson 
that,  when  he  had  paid  off  the  incumbrance 
out  of  the  rents  and  profits,  he  would  re- 
convey  the  land  to  her,  and  his  conduct  in 
claiming  the  lands  absolutely  is  a  gross  fraud 
upon  Mrs.  Gibson,  and  an  abuse  of  her  con* 
fldence  in  him ;  and  that  Wilson  has  actually 
paid  less  than  half  the  value  of  the  land. 
Paragraph  14  of  the  amendment  is  in  the 
following  language:  **If  any  of  said  sum 
[advanced  by  Wilson  to  pay  the  loan]  is  still 
unpaid  and  due  said  Wilson,  the  plaintiff 
stands  ready  to  repay  the  same,  that  said 
land  may  be  sold  under  the  prayers  hereof 
under  said  fi.  fa."  The  prayer  of  the  peti- 
tion is  "that  said  land  be  found  subject*" 
etc.,  and,  "if  said  Wilson  has  any  valid 
claim  thereon  for  advances,  that  the  amount 
thereof  be  fixed  and  made  a  first  charge 
upon  the  proceeds  of  the  sale."  To  this 
equitable  amendment  the  plaintiff  demurred 
generally.  The  court  overruled  the  demur- 
rer, and  the  claimant  excepted  pendente  lite. 
The  claimant  also  filed  an  answer,  denying 
every  material  allegation  in  said  amendment 
Upon  the  trial  the  jury  returned  a  verdict 
in  each  case  in  favor  of  the  claimant  The 
plaintiffs  in  fi.  fa.  moved  for  a  new  trial  upon 
numerous  grounds.  The  court  overruled  the 
motions,  and  the  plaintiffs  excepted.  The 
claimant  brings  his  cross-bill,  and  assigns 
error  upon  his  pendente  lite  exceptions. 

P.  B.  Johnson  and  Saml.  H.  Sibley,  for 
plaintiffs.  Lamar  &  Callaway,  for  defend- 
ants. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  The  motion  for  a  new  trial  contains  vari- 
ous assignments  of  error  upon  the  charge 
of  the  court;  but  it  is  unnecessary  to  take 
up  these  assignments  of  error,  inasmuch  as 
the  verdict  rendered  in  the  case  was  the 
only  one  which  could  have  been  reached  un- 
der the  evidence.  If  Mrs.  Gibson  had  been 
made  a  party  to  the  suit,  issues  would  have 
been  made  for  decision  by  the  jury  as  to 
whether  or  not,  upon  an  accounting  between 
her  and  the  claimant,  the  debt  which  she 
contended  the  deeds  had  been  made  to  secure 
had  been  paid  off,  and  she  Is  therefore  entitled 
to  reconveyance  of  the  premises  in  dispute. 
But,  inasmuch  as  she  had  not  been  made  a 
party,  no  such  accounting  could  have  been 
entered  upon,  nor  would  the  Jury  have  been 
authorized  to  return  a  verdict,  based  upon 
such  an  accounting,  finding  that  she  was 
vested  with  a  perfect  equity  or  was  entitled 
to  a  reconveyance.  Grace  v.  Means,  129  Ga. 
G38,  69  S.  B.  811.  Her  right  to  a  reconvey- 
ance, even  In  case  the  rents,  issues,  and 
profits  had  been  suflaclent  to  pay  off  the  en- 
tire debt,  would  have  been  dependent  upon 
the  existence  of  a  valid  contract  for  recon- 
veyance between  her  and  Wilson.  It  can 
hardly  be  insisted,  however,  that  there  is  any 
evidence  to  show  that  any  such  agreement 
had  been  eritered  Into  by  Wilson  as  to  the 
entire  tract  of  land  levied  on. 


Counsel  for  the  plaintiff  in  error  takes  the 
position  "that  the  court  had  adjudged,  in 
the  face  of  the  demurrer  raising  the  question 
in  this  very  case,  that  the  pleadings  were 
sufficient  to  entitle  plaintiff  to  the  accounting 
and  special  decree  he  asks."  We  do  not 
think  so.  The  only  demurrer  filed  was  a 
general  demurrer  aimed  at  the  equitable  peti- 
tion as  a  whole;  the  claimant  moving  "to 
dismiss"  the  entire  petition.  The  overruling 
of  the  demurrer  was  not  an  adjudication  that 
the  plaintiff  was  entitled  to  every  form  of  re- 
lief that  was  prayed.  It  was  merely  an  ad- 
judication that  the  petition,  if  true,  was  not 
without  equity,  and  showed  such  an  interest 
in  Mrs.  Gibson  as  might  be  levied  upon  by 
the  plaintiff  under  his  fi.  fa.  In  said  peti- 
tion it  was  alleged:  **The  oinly  consideration 
of  said  deed  of  March  7,  1896,  was  an  agree- 
ment that  said  Wilson,  who  was  the  son-in- 
law  of  Mrs.  Gibson,  should  take  the  title  to 
said  land  in  himself,  representing  that  it  was 
necessary  in  order  for  him  to  properly  deal 
with  the  loan  thereon  and  safely  to  advance 
the  tenants  thereof  as  landlord,  he  being  a 
merchant,  and  from  the  rents  and  profits 
thereof  pay  off  said  incumbrance,  and  then 
said  land  should  be  returned  to  said  Mrs. 
Gibson.  •  •  ♦  On  the  15th  day  of  Novem- 
ber, 1902,  she  offered  to  come  to  a  settlement 
with  said  Wilson  in  reference  to  said  rents, 
and  tendered  to  him  any  balance  that  might 
be  due  said  Wilson  in  respect  of  said  land  and 
the  incumbrance  thereon;  but  said  Wilson 
refused  to  come  to  any  settlement,  or  to  re- 
ceive any  money,  but  claimed  to  have  be- 
come the  absolute  owner  of  said  land.  Under 
the  terms  of  said  agreement  said  Wilson  had 
at  no  time  any  title  to  said  land,  except  to 
secure  such  sums,  if  any,  as  he  had  ad- 
vanced to  pay  said  incumbrance,  but  held  the 
title  in  trust  for  said  Mrs.  Gibson.  Having 
been  fully  repaid,  and  by  reason  of  the  ten- 
der of  said  Mra  Gibson  aforesaid,  he  has  no 
longer  any  right  whatever  to  retain  said  title. 
•  •  ♦  Said  Wilson,  furthermore,  repre- 
sented to  said  Mrs.  Gibson  that  the  necessity 
and  purpose  of  said  conveyances  signed  by 
her,  as  alleged,  were  as  set  out  in  paragraph 
7  [quoted  above],  and  induced  her  to  sign 
the  same  on  the  understanding  that  said 
land,  when  worked  out  of  debt  would  re- 
vert to  her."  Here  we  have  the  distinct  al- 
legation that  Wilson  had  at  no  time  any  title 
to  said  land,  except  to  secure  such  sums  as 
he  had  advanced  to  pay  incumbrances  there- 
on, and  the  allegation  that  Mrs.  Gibson  had 
tendered  to  Wilson  "any  balance  that  might 
be  due  said  Wilson  in  respect  of  said  land 
and  the  incumbrance  thereon;  but  said  Wil- 
son refused  to  come  to  any  settlement  or  to 
receive  any  money."  Clearly,  if  these  al- 
legations were  true,  the  plaintiff  would  have 
been  entitled  to  some  form  of  equitable  re- 
lief, and  the  court  should  not  upon  motion 
have  dismissed  the  entire  petition  merely 
because  under  It  the  plaintiff  could  not  have 
other  equitable  remedies  that  he  might  have 
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had  or  been  entitled  to,  bad  otber  parties 
been  joined  in  the  action.  The  plaintiff  being 
entitled  to  some  equitable  relief  under  his 
petition  as  it  stood,  the  question  as  to  wheth- 
er another  was  a  necessary  party,  In  order  to 
entitle  the  plaintiff  to  the  application  of  oth- 
er and  broader  equitable  remedies,  was  not 
raised  by  the  motion  to  dismiss  the  petition. 
If  an  issue  like  that  which  we  have  suggested 
above  had  been  made,  and  if  the  evidence 
touching  that  issue  had  been  sufficient  to 
authorize  a  finding  for  or  against  Mrs.  Gib- 
son upon  that  question,  and  the  Juiy  had  ren- 
dered a  verdict  against  her,  then  material 
errors  in  the  charge  hurtful  to  her  and  the 
plaintiff  would  have  required  the  granting 
of  a  new  trial.  But,  because  of  the  nonjoin- 
der of  Mrs.  Gibson  as  a  party,  that  issue  was 
not  properly  In  the  case. 

The  equitable  petition  of  the  plaintiff,  bow- 
ever,  contained  an  allegation  which,  if  sus- 
tained by  the  evidence,  would  have  required 
a  finding  in  favor  of  the  plaintiff,  and  that 
was  an  allegation  of  a  tender  by  Mra  Gib- 
son; because,  if  such  tender  had  been  made 
by  her,  she  would  have  been  vested  with  a 
perfect  equity  in  the  land,  and  this  would 
have  been  a  leviable  interest  While  the  al- 
legation of  tender,  had  it  been  attacked  by 
a  special  demurrer,  might  have  acquired 
amendment,  it  was  sufficient  to  withstand 
a  general  demurrer;  it  being  alleged  that 
"on  the  15th  day  of  November,  1902,  she 
[Mrs.  Gibson]  offered  to  come  to  a  settle* 
ment  with  said  Wilson  in  reference  to  said 
rents,  and  tendered  to  him  any  balance  that 
might  be  due  said  Wilson  in  respect  of  said 
land  and  the  incumbrance  thereon ;  but  said 
Wilson  refused  to  come  to  any  settlement  or 
to  receive  any  money,  but  claimed  to  have 
become  the  absolute  owner  of  said  land." 
But  the  contention  of  the  plaintiff  in  his 
pleadings,  upon  the  question  of  tender,  can- 
not avail  him  in  the  motion  for  a  new  trial, 
for  the  simple  reason  that  there  was  no  evi- 
dence whatever  to  sustain  him  in  it 

Eliminating  the  contentions  of  the  plaintiff, 
that  upon  an  accounting  it  would  appear  that 
Mrs.  Gibson  had  a  leviable  Interest  in  the 
land,  and  that,  because  of  a  tender,  she  was 
revested  with  an  interest  that  was  subject 
to  the  plaintiff's  execution,  there  remains  in 
the  case  only  one  theory  of  the  plaintiff  upon 
which  he  would  have  been  entitled  to  a  ver- 
dict finding  the  property  subject,  and  that  is 
that  the  conveyance  by  Mrs.  Gibson  to  the 
Equitable  Securities  Company,  and  by  the 
latter  to  the  claimant,  was  but  a  scheme  by 
means  of  which  a  conveyance  was  made  from 
Mrs.  Gibson  to  the  claimant,  and  that  a  bene- 
fit was  reserved  to  her,  and  that  such  a 
transaction  was  void  as  against  creditors, 
under  the  provisions  of  Civ.  Code  1895,  f 
2695,  par.  1.  Of  course,  if  the  series  of  con- 
veyances which  terminated  in  the  deed  from 
the  Equitable  Securities  Company  to  the 
claimant  was  merely  to  effectuate  the  pur- 
pose to  transfer  property  from  the  first  gran« 


tor  to  the  last  taker,  and  It  was  understood 
that  an  interest  in  the  property  was  int»ided 
to  be  reserved  or  be  secured  to  the  first  gran- 
tor, such  an  effort  or  attempt  would   bare 
been   nugatory  as  against  creditors  of    the 
grantor;  it  appearing  that  the  grantor  at  the 
time  of  making  the  conveyance  was  insolTeiit 
or  became  insolvent  upon  the  execution   of 
the  conveyance,  and  the  property  thus  sought 
to  be  conveyed  out  of  the  grantor  might  be 
levied  upon  by  the  creditors  whose  claims 
had  been  reduced  to  judgment     Whatever 
questions,  however,  might  appear  upon   the 
face  of  this  record  as  to  the  plaintiff's  rlglits 
under  the  theory  last  stited,  are  eliminated 
from  the  case,  as  it  comes  to  us  for  decision* 
by  the  plaintiff  himself.    In  his  brief,  counsel 
for  the  plaintiff  says:    "It  is  said  that  a  su- 
perior title  was  undoubtedly  outstanding  in 
the  Equitable  Securities  Company  to  secure 
the  $1,290  debt,  and  that  this  title  at  le^st 
is    valid   in    Wilson,    and   the   land   cannot 
be  subjected  without  redemption.    This  prop- 
osition we  have  never  denied.    It  Is  only  tlie 
conveyance  of  the  equity  of  redemption  tliat 
we  attack.    Our  whole  case  is  that  the  $1,290 
debt  has  been  paid ;   that  $649  of  it  was  paid 
relatively  to  Wilson  by  his  assumption  of  it 
for  105  acres  of  the  land;   that  the  remain- 
der has  been   paid  either  by  the   150-acre 
tract,  or  else  by  the  rents  and  profits  receiv- 
ed;   and.  If  there  Is  anything  left  unpaid, 
that  the  decree  shall  be  molded  so  as  to  pay 
it    We  do  not  object  to  Wilson  having  the 
105  acres  which  he  bought,  nor  do  we  object 
to  his  having  reimbursement  for  any  part  of 
the  debt  he  has  paid,  but  don't  think  it  right 
that  he  shall  have  the  plantation   for  his 
services  in  relieving  it  from  the  remaining 
debt  of  about  $640." 

Counsel  for  plaintiff  in  error  finally  Insists 
that  there  was  ''a  right  in  Mrs.  Gibson  to 
take  at  least  100  acres  of  land  and  probably 
250,  if  not  complete,  at  least  to  be  completed 
on  the  payment  of  some  small  amount,  which 
her  creditors  may  subject"  We  do  not  think 
that  this  contention  has  strength  or  merit. 
Under  no  view  of  the  evidence  in  the  case 
would  the  jury  have  been  authorized  to  seg- 
regate a  particular  tract  or  lot  of  land  carv- 
ed out  from  the  body  of  land  levied  upon, 
and  to  say  that  this  tract  is  subject,  but  that 
the  remainder  is  not  Moreover,  it  appears 
that  this  contention  was  based  upon  the  the- 
ory that  the  plaintiff  In  fi.  fa.  was  entitled 
to  have  an  accounting  between  Mrs.  Gibson 
and  Wilson;  and,  as  we  have  pointed  out 
above,  this  could  not  be  done  without  making 
Mrs.  Gibson  a  party  to  the  case. 

The  plaintiff  had  levied  upon  the  land  de- 
scribed in  the  levy  in  its  entirety,  and  the 
question  for  the  jury  to  decide  was  whether 
the  defendant  in  fi.  fa.  had  a  leviable  inter- 
est in  that  land.  Failing  to  adduce  evidence 
authorizing  a  finding  that  she  had,  he  failed 
to  make  out  a  case,  and  the  verdict  adverse 
to  him  was  one  brought  about,  not  by  errors 
of  the  court's  charge,  but  by  the  irresistible 
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force  of  the  evidence  upon  the  controlling  l8- 
sueD  in  the  case. 

Judgment  affirmed  on  main  bill  of  excep- 
tions. Cross-bill  of  exceptions  dismissed. 
All  the  Justices  concur,  except  HOLDEN,  J.» 
T^ho  did  not  preside. 


(1S9  Oa.  2SD 

WOLFF  T.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.    Feb.  28,  1906.) 

Actions— MisjoiNDEBr-CoNTBACJT  and  Toet. 
A  canse  of  action  arising  ex  contractn  and 
m  cause  of  action  arising  ex  delicto  cannot  be 
joined  in  the  same  suit. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  1,  AcUon,  §§  469-489.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton»  Jr.,  Judge. 

Action  by  E2dward  WolCT,  for  the  use  of 
Solomon  Bros.  &  Co.,  against  the  Southern 
Railway  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Edward  Wolff,  for  the  use  of  Solomon  Bros. 
&  CX>.,  brought  an  action  against  the  Southern 
Railway  Company.  The  petition  contained 
four  separate  counts,  each  being  in  lettered 
paragraphs.  As  it  stood  after  it  was  finally 
amended,  each  count  therein,  after  alleging, 
in  paragraph  "a",  that  the  defendant  **i3  a 
railroad  corporation  doing  business  as  a  com- 
mon carrier  in  said  cotmty,"  etc.,  alleged: 
'*(b)  That  on  March  20,  1902,  in  Bibb  county, 
Oa»,  petitioner  entered  into  a  contract  with 
the  defendant,  by  which  the  defendant  under- 
took to  transport  1,400  bales  of  compressed 
cotton  1  inters  to  Brunswick,  Ga.,  and  thence 
via  the  Strachan  Line  of  steamers,  expecting 
to  sail  abont  the  10th  of  April  to  Bremen, 
Qermany.  Freight  on  said  cotton  contracted 
to  be'  paid  the  defendant  was  on  a  basis  of 
40  cents  per  100  from  Macon.  That  said  con- 
tract was  entered  into  upon  the  stipulation 
of  the  defendant  in  said  contract  that  It  had 
purchased  from  the  Strachan  Line  for  peti- 
tioner room  upon  said  boat,  or  ship,  about  to 
sail  on  April  7th.  (c)  That  petitioner  was 
acting,  in  making  said  contract,  for  his  usees, 
Solomon  Broa  &  Co.  (d)  That  the  defendant 
railway  company  understood  at  the  time  of 
making  said  contract  that  petitioner  was  to 
purchase  said  Hnters  at  various  points  in  the 
states  of  Georgia  and  Alabama  for  said  ship- 
ment. That  the  cotton  was  not  to  be  shipped 
through  Macon,  but  the  distance  from  Macon 
to  Brunswick  was  the  basis  upon  which  said 
freight  rates  were  to  be  determined  on  all 
cotton  shipped  under  said  contract  (e)  That, 
in  pursuance  of  said  contract,  petitioner,  being 
induced  by  the  representation  and  agreement 
as  aforesaid  to  transport  said  cotton  on  said 
steamer  so  about  to  sail  on  said  date,  peti- 
tioner himself  and  through  other  agents  of 
the  said  usees  purchased  for  said  usees  1,400 
Dales  of  cotton  linters  and  delivered  the  same 
to  the  defendant  in  ample  time,  under  said 
contract,  for  the  defendant  to  have  transport- 


ed said  cotton  to  Brunswick,  and  to  have 
loaded  the  same  on  the  Strachan  Line  of 
steamers,  expecting  to  sail  about  April  10, 
1902.  (f)  That  among  said  purchases  was  a 
shipment  of  412  bales  of  linters  purchased 
from  Knight,  Tancey  &  Co.,  in  Decatur,  Ala., 
and  which  was  delivered  to  the  defendant  by 
Knight,  Tancey  &  Co.,  for  petitioner's  usees 
on  March  21,  1902,  which  was  in  ample  time 
for  the  defendant  to  have  transported  the 
same  to  Brunswick  in  accordance  with  their 
contract  to  load  the  same  upon  said  steamers. 
That  at  the  time  of  the  delivery  of  said  cot- 
ton to  the  defendant,  or  its  connecting  lines 
for  it,  the  defendant  was  notified  that  said 
cotton  had  been  purchased  under  said  con- 
tract, and  was  to  be  shipped  under  and  in 
accordance 'with  said  contract  to  Solomon 
Bros.  &  Co.,  the  consignees  thereof,  and  who 
were  petitioner's  usees,  and  said  company 
agreed  with  petitioner  to  receive  said  cotton 
on  said  contract  and  so  to  ship  the  same,  (g) 
That  the  defendant  railway  company,  con- 
cealing from  said  Knight,  Yancey  &  Co.  its 
contract  with  petitioner,  and  falling  to  dis- 
close the  same  to  said  Knight,  Yancey  &  Co., 
gave  to  said  Knight,  Yancey  &  Co.  on  the  re- 
ceipt of  said  412  bales  of  cotton  a  bill  of 
lading  in  which  it  was  stipulated,  in  fraud 
of  the  contract  made  by  petitioner  with  said 
railway  company,  that  the  said  railway  com- 
pany's liability  would  terminate  on  the  de- 
livery of  said  property  to  the  steamship  or 
master,  agent,  or  servant,  or  to  the  steamship 
company,  or  the  steamship  pier,  which  bill 
of  lading  with  said  clause  therein  was  ac- 
cepted by  said  Knight,  Yancey  &  Co.  with- 
ont  notice  of  said  contract  with  petitioner. 
That  said  bill  of  lading  further  failed  to  stip- 
ulate, in  fraud  of  petitioner's  rights  under 
said  contract,  that  said  cotton  was  to  be  trans- 
ported to  said  Brunswick  and  delivered  to 
said  Strachan  Line  of  steamships,  expecting 
to  sail  on  or  about  April  10,  1902,  which  fact 
was  likewise  unknown  to  said  Knight,  Yan- 
cey &  Co.  (h)  That  on  or  about  April  10. 
1902,  the  Strachan  Line  of  steamers,  in  which 
defendant  by  its  contract  should  have  pur- 
chased room  for  petitioner,  sailed  from  Bruns- 
wick to  Bremen,  Germany,  and  reached  the 
latter  port  on  or  about  May  1,  1902.  (i)  That 
the  defendant  company  failed  to  have  said 
412  bales  of  cotton  hereinbefore  described 
placed  upon  said  Strachan  Line  of  steamers 
that  did  so  sail  on  or  about  April  10th,  and 
did  procure  the  same  to  be  loaded  on  a  ship 
of  said  line  leaving  on  or  about  July  10,  1902, 
and  which  latter  ship  did  not  reach  Bremen 
until  about  the  31st  day  of  July,  1902.  (J) 
That  said  412  bales  of  cotton  linters  weighed 
198,785  pounds.  That  the  market  price  of 
said  cotton  between  the  1st  day  of  May,  1902, 
and  the  31st  day  of  July,  1902,  in  Bremen  de- 
clined three-fourths  cent  per  pound,  and 
thereby  petitioner  incurred  a  loss  of  $1,490.88 
in  the  market  value  of  said  cotton  between 
said  time,  and  the  further  loss  of  $64.88  in- 
terest, making  a  total  loss  of  $1,555.56  by 
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reason  of  6ald  delay."  After  making  these 
allegations,  the  first  count  continued  as  fol- 
lows: "(k)  That  by  reason  of  the  breach  of 
said  contract  of  the  defendant  in  not  having 
said  cotton  placed  upon  said  line  of  steamers 
expecting  to  sail  on  April  10,  1902,  the  de- 
fendant railway  company  became  liable  to  pe- 
titioner in  said  sum  of  $1,555.56  loss  incurred 
by  petitioner  as  aforesaid.  (I)  That  peti- 
tioner has  made  a  demand  on  the  defendant 
railway  company  for  said  sum,  and  the  de- 
fendant refused  to  pay  the  same,  whereby  thQ 
defendant  became  liable  to  petitioner  in  said 
sum  of  $1,555.56,  with  Interest  thereon  from 
July  31,  1902."  The  third  count  concluded 
as  follows:  "(k)  Petitioner  further  shows  that 
on  said  loss  having  accrued  upon  petitioner 
that  petitioner  notified  the  defendant  railway 
company  thereof,  and  demanded  of  said  rail- 
way company  the  evidence  that  it  had  entered 
into  said  contract  for  room  upon  said  Stra- 
Chan  Line  of  steamers  for  petitioner,  in  order 
that  petitioner  might  hold  said  Strachan  Line 
responsible  and  liable  for  failing  and  refusing 
to  receive  said  cotton  and  transport  the  same 
on  the  ship  sailing  April  10th,  and  the  said 
defendant  railway  company  failed  and  refus- 
ed to  furnish  petitioner  said  contract,  or  evi- 
dence that  said  contract  was  ever  made,  and 
thus  rendered  petitioner  unable  to  hold  eald 
Strachan  Line  liable  whereby  the  defendant 
became  liable  to  petitioner  in  said  sum  afore- 
said." The  defendant  demurred  to  the  peti- 
tion upon  various  grounds.  The  court  sus- 
tained the  demurrer  "upon  each  and  all  the 
grounds  thereof,"  and  dismissed  the  petition. 
The  plaintiff  sued  out  a  writ  of  error,  com- 
plaining of  this  ruling. 

Hardeman  &  Jones,  for  plaintiff  in  error. 
N.  B.  &  W.  A.  Harris,  for  defendant  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  One  ground  of  the  demurrer  was: 
"The  plaintiff  has  sought  to  combine  a  suit 
on  a  contract  with  a  suit  in  tort  which  is 
not  authorized  by  law."  As,  in  our  opinion, 
this  ground  of  the  demurrer  was  well  taken, 
we  deem  it  unnecessary  to  deal  with  the  others. 
It  is  contended  by  coimsel  for  plaintiff  in  er- 
ror that  each  of  the  four  counts  of  the  peti- 
tion sets  forth  a  cause  of  action  arising  ex 
contractu.  Ck>unsel  for  defendant  in  error 
contend  that  the  first  count  sounds  in  con- 
tract, but  the  second  and  third  sound  in  tort. 
We  agree  with  counsel  in  the  construction 
which  they  place  upon  the  first  count  It  is 
evidently  based  upon  an  alleged  breach  of 
the  contract  which  the  plaintiff  claims  the 
defendant  made  with  him  to  transport  the 
cotton  from  the  point  of  shipment  to  Bruns- 
wick, Ga.,  and  from  thence,  across  the  seas, 
to  Bremen,  Germany.  We  are  also  of  (pin- 
ion that  the  contention  of  counsel  for  de- 
fendant in  error  that  the  third  count  is  in 
tort  is  well  taken.  While  this  count  and 
the  first  count  allege  the  same  contract  be- 
tween the  plaintiff  and  the  defendant,  and 


the  same  set  of  circumstances  connected  there- 
with, until,  in  each  instance,  the  real  gist  of 
the  action  is  reached,  yet,  when  the  third 
count  sets  forth  the  particular  injury  upon 
which  the  plaintiff  bases  his  alleged  right 
to  recover  damages  of  the  defendant,  it  does 
so  by  alleging:  "Petitioner  further  showa 
that,  on  said  loss  having  accrued  upon  peti- 
tioner, [he]  notified  the  defendant  ♦  •  • 
thereof,  and  demanded  •  ♦  •  the  evidence 
that  it  had  entered  into  said  contract  for 
room  upon  said  Strachan  Line  of  steamers 
for  petitioner,  in  order  that  petitioner  might 
hold  said  Strachan  Line  responsible  and  lia- 
ble for  failing  and  refusing  to  receive  said 
cotton  and  transport  the  same  in  the  ship 
sailing  April  10th,  and  the  said  defendant 
♦  •  ♦  failed  and  refused  to  furnish  peti- 
tioner said  contract,  or  evidence  that  said 
contract  was  ever  made,  and  thus  rendered 
petitioner  unable  to  hold  said  Strachan  Line 
liable,  whereby  the  defendant  became  liable 
to  petitioner  in  said  sum  aforesaid."  Clearly 
this  is  not  a  count  based  upon  a  breach  of 
the  alleged  contract  of  the  defendant  "to 
transport  [the  cotton]  to  Brunswick,  Ga., 
and  thence  via  the  Strachan  Line  of  steam- 
ers, expecting  to  sail  about  the  10th  of  April 
to  Bremen,  Germany."  Instead  of  being  ba&- 
ed  upon  a  breach^of  a  contract  under  the 
terms  of  which  the  defendant  was  bound  to 
transport  the  cotton  from  Brunswick,  Ga., 
to  Bremen,  Germany,  it  is  apparently  found- 
ed upon  a  breach  of  duty  which  the  defend- 
ant owed  the  plaintiff  in  reference  to  a  con- 
tract which  it  had  made  for  him  with  the 
steamship  company,  and  for  a  breach  of 
which  by  the  steamship  company  the  plain- 
tiff sought  to  hold  that  company  liable.  He 
demanded  of  the  railway  company,  not  dam- 
ages for  Its  failure  to  have  the  cotton  trans- 
ported to  Bremen,  Germany,  in  accordance 
with  a  contract  between  them,  but  the  evi- 
dence of  a  contract  made  by  it,  for  him,  with 
the  steamship  company,  for  the  transporta- 
tion of  the  cotton  from  Brunswick,  Ga.,  to 
Bremen,  Germany,  in  order  that  he  might  be 
properly  prepared  to  hold  the  steamship  com- 
pany liable  in  damages  for  its  failure  to 
comply  with  the  contract  made  with  It  for 
him  by  the  railway  company.  He  could  not 
hold  the  steamship  company  liable  for  a 
breach  of  a  contract  which  he  had  made,  not 
with  it,  but  with  the  railway  company ;  but 
he  might  well  hold  the  steamship  company 
liable  for  a  breach  of  a  contract  which  the 
railway  company,  as  his  agent,  had  made  for 
him  with  the  steamship  company.  This  count 
properly  construed,  proceeds  upon  the  theory 
that  the  railway  company  made  for  the 
plaintiff  a  contract  with  the  steamship  com- 
pany, and  that,  upon  the  failure  of  the  latter 
company  to  perform  this  contract,  whereby 
he  suffered  loss,  he  had  the  right  to  demand 
and  receive  of  the  agent  who  acted  for  him 
in  making  this  contract  the  evidence  of  such 
contract  in  its  possession,  in  order  that  be 
might  use  the  same  for  the  purpose  of  hold- 
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tng  the  steamship  company  responsible  and 
liable  for  his  loss.  Certainly  this  count  of 
the  petition  sets  forth  no  cause  of  action  at 
all  arising  out  of  the  contract  between  the 
plaintiff  and  the  defendant;  and  It  seems 
equally  clear  that  It  did  sufficiently  set  out 
a  cause  of  action  In  favor  of  a  principal 
against  his  unfaithful  agent  to  withstand  a 
general  demurrer,  and,  upon  special  demur- 
rer, could  be  so  amended  as  to  make  the  al- 
legations as  to  the  agency  direct  and  posi- 
tive, Instead  of  matter  of  necessary  inference 
from  the  facts  alleged.  Counsel  for  plaintiff 
in  error  themselves  construe  the  allegations 
of  the  third  count  as  showing  the  relation  of 
principal  and  agent  between  the  plaintiff  and 
the  defendant  relative  to  the  purchase  by  de- 
fendant of  room  for  the  plaintiff's  cotton  on 
the  steamship  of  the  Strachan  Line  sailing 
from  Brunswick  for  Bremen  on  April  10, 
1902,  In  their  brief  they  say  that  a  failure 
by  the  vessel's  owner  to  receive  the  cotton 
•'was  a  breach  by  the  line,  on  which  the  con- 
signor, the  principal  of  the  railway  com- 
pany, could  sue,"  and  that  it  was  the  duty 
of  defendant  "to  furnish  its  principal,  the 
consignor,  evidence  that  It  contracted  for 
space  on  the  vessel  so  that,  if  the  carrier  did 
not  sue,  the  consignor  might  sue  for  the  fail- 
ure of  the  vessel's  owner  to  receive  the  cot- 
ton." The  general  law  imposes  upon  an  agent 
certain  legal  duties.  One  of  these  duties  is 
"to  give  his  principal  reasonable  and  timely 
notice  of  every  fact  coming  to  his  knowledge 
In  reference  to  his  agency,  and  which  it  may 
be  material  for  the  principal  to  know  in  or- 
der for  the  protection  or  preservation  of  his 
interests."  Mechem  on  Agency,  §  538.  Most 
assuredly  It  is  the  legal  duty  of  an  agent, 
who  has  made  a  contract  for  his  principal  to 
fnmlsh  the  latter  with  all  the  evidence  and 
information  in  reference  to  such  contract  in 
his  possession.  And,  If  he  refuses  to  do  so, 
he  is  liable  to  the  principal  for  whatever 
damages  he  sustains  by  this  breach  of  the 
legal  duty  of  the  agent.  In  Andrews'  Ste- 
phen's Pleading,  107,  this  definition  of  a  tort 
is  given:  "A  tort,  In  contemplation  of  En- 
glish law,  consists  in  a  violation  of  a  duty 
imposed  by  the  general  law  upon  all  persons 
occupying  the  same  relation  which  is  involv- 
ed in  a  given  transaction  or  res  gestae."  Our 
Civil  Code  of  1895  (section  3807)  declares  a 
tort  to  be  "a  legal  wrong  committed  upon  the 
person  or  property  independent  of  contract" ; 
and  that  such  legal  wrong  may  be  '*the  vio- 
lation of  some  private  obligation  by  which 
damage  accrues  to  the  individual." 

The  **prlvate  obligation"  here  referred  to 
evidently  means  a  private  duty  arising  either 
from  the  law  or  from  a  relation  created  by 
contract  express  or  Implied.  Civ.  Code  1895, 
§  8810.  It  Is  well  recognized  that  a  tort  may 
result  from  the  violation  of  a  duty  which  is 
itself  the  consequ^ice  of  a  contract  (see  Civ. 
Code  1895,  §  3812),  or,  as  expressed  in  City, 
etc^  Railway  v.  Brauss,  70  Ga.  868:    "If  a 


contract  Imposes  a  legal  duty  upon  a  person, 
the  neglect  of  that  duty  is  a  tort  founded  up- 
on a  contract  In  such  a  case  the  liability 
arises  out  of  a  breach  of  duty  Incident  to 
and  created  by  the  contract,  but  is  only  de- 
pendent upon  the  contract  to  the  extent  nec- 
essary to  raise  the  duty.  The  tort  consists 
in  thfe  breach  of  duty."  Louisville  R.  Co. 
V.  Splnks,  104  Ga.  692,  30  S.  B.  9Qg;  MIl- 
ledgeville  Water  CJo.  v.  Fowler,  129  Ga.  Ill, 
58  S.  E.  643. 

It  follows  that  as  this  count  was  based 
upon  a  cause  of  action  arising  ex  delicto,  and 
the  first  count  was  based  upon  a  cause  of 
action  arising  ex  contractu,  the  petition  was 
properly  dismissed,  upon  demurrer,  for  mis- 
Joinder  of  causes  of  action. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HOLDEN,  J.,  who  did  not  pre- 
side. 


(120  6a.  224) 
MERCHANTS*  &  FARMERS'  BANK  v.  SEA- 
BOARD  AIR  LINE  RY. 
(Supreme  Court  of  Georgia.    Feb.  26,  1908.) 

Tboveb  and  Conversion— Acts  (Constitut- 
ing. 

Twenty-five  bales  of  cotton  were  shipped  by 
rail,  consigned  to  the  order  of  the  consignor, 
with  direction  to  notify  a  named  person.  The 
bill  of  lading  was  attached  to  a  draft  on  the 
person  so  to  be  notified  and  sent  through  a 
bank  to  the  place  of  his  residence.  The  draft 
and  bill  of  laaing  were,  at  his  request,  taken  up 
by  a  second  bank  from  the  bank  to  which  they 
were  sent.  The  bill  of  lading  was  afterwards 
surrendered  by  the  second  bank  to  its  customer, 
the  person  designated  in  the  bill  of  lading  to  be 
notified.  On  presentation  and  delivery  to  it  of 
the  bill  of  lading  by  the  person  so  to  be  notified, 
the  railroad  company  delivered  to  him  20  bales, 
and,  failing  to  find  the  other  5  bales,  gave  him 
a  receipt  or  paper  stating  that  the  railroad  com- 
pany had  delivered  20  bales  and  was  still  due  5 
bales.  In  fact  this  was  a  mistake,  as  the  j)er- 
son  so  to  t>e  notified  had  already  been  allowed 
to  take  and  ship  away  the  5  bales,  so  that  in 
reality  he  had  received  the  entire  25  bales, 
though  the  5  were  thus  delivered  to  him  before 
he  was  entitled  to  receive  them.  Such  person 
then  indorsed  and  delivered  to  the  second  bank 
the  receipt  or  written  admission  that  5  bales 
were  still  undelivered  and  due.  The  railroad 
company  having  failed  to  deliver  such  5  bales  to 
the  second  bank  on  demand,  the  latter  brought 
trover  therefor.  Held  that,  upon  such  facts  be- 
ing shown  by  the  evidence  for  the  plaintiff,  there 
was  no  error  in  granting  a  nonsuit. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Crisp  County; 
Z.  A.  Llttlejohn,  Judge. 

Trover  by  the  Merchants'  &  Farmers*  Bank 
against  the  Seaboard  Air  Line  Railway. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Afiarmed. 

Hill  &  Royal  and  Jno.  R.  L.  Smith,  for 
plaintiff  In  error.  E.  A.  Hawkins,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  HOLDEN,  J.,  who 
did  not  preside. 
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HE3RRINGTON  ▼.  STATE. 

(Supreme  Court  of  Georgia.    March  6.  1908.) 

1.  Criminal  Law— Evidenck—Res  Gbsta. 

The  prayer  of  the  deceased,  after  having 
been  shot  and  mortally  wounded  by  the  accused, 
that  God  would  forgive  the  latter  *^for  doing  him 
that  way/'  was,  under  the  circumstancei  dis- 
closed by  the  evidence,  a  part  of  the  res  gestie 
of  the  homicide. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  H  811,  819.  820.] 

2.  Same— Tbial— Remarks  of  Judge  — Rb- 
PEATiNG  Answer. 

It  is  not  an  expression  of  opinion  upon  the 
evidence  for  the  trial  judge  to  state  the  answer 
of  a  witness  to  a  given  question,  nor  is,  the 
fact  that  he  inaccurately  states  such  answer 
cause  for  a  new  trial,  when  it  appears  that 
the  inaccuracy  in  such  statement  of  the  answer 
is  wholly  immaterial,  and  not  harmful  to  the 
party  excepting. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  1529.]» 

3.  Same— Writ  of  Error— Presentatioh  of 
Error— SuFFiciEwcT. 

In  the  concluding  argument  for  the  accused 
to  the  jury,  his  counsel,  for  the  first  time,  urged 
the  theory  that  the  death  of  the  deceased  was 
due  to  treatment  by  physicians,  and  the  judge 
thereupon,  in  the  presence  of  the  jury,  pro- 
pounded to  counsel  the  question,  "Do  you  mean 
•  •  ♦  to  take  the  position  that  the  man  did 
not  die  as  a  result  of  the  wound  he  received— 
.  that  the  doctors  killed  him?"  the  manner  of 
said  question  being  expressive  of  surprise  at 
said  position.    Held,  that  "the  manner'^  of  the- 

Suestion,  or  the  degree  of  surprise  indicated 
dereby,  is  not  so  clearly  and  distinctly  pre- 
sented in  the  ground  of  the  motion  for  a  new 
trial  containing  the  ^  language  above  quoted  as 
to  enable  this  court  *to  pass  on  the  question  as 
to  whether  or  not  the  expression  of  surprise,  aa 
indicated  by  the  inflection  of  the  judge^s  voice, 
amounted  to  an  intimation  of  an  opinion  upon 
the  evidence. 

4.  Same  —  Instructions  —  Excluding  De- 
fense. 

(The  instruction  that,  if  the  jury  believed  a 
given  state  of  facts  to  have  existed  at  the  time 
of  the  killing,  the  accused  would  be  guilty  of 
murder,  was  not  erroneous  upon  the  ground 
that  there  was  nothing  in  the  evidence  or  the 
prisoner's  statement  from  which  the  juiy  could 
nave  found  such  circumstances  to  have  existed, 
as  they  might  have  done  so  from  the  state- 
ment of  the  accused;  nor  did  this  instruction 
tend  to  exclude  from  the  consideration  of  the 
jury  the  defense  of  justifiable  homicide. 

5.  Criminal  Law  —  Subsequent  Appeals  — 
Previous  Decision  in  Same  Case  as  Law 
OF  the  Case. 

The  evidence  and  the  statement  of  the  ac- 
cused contained  in  the  record  now  before  us 
being,  in  all  material  respects,  substantially  the 
same  as  upon  the  former  trial,  the  decision  of 
this  court  when  that  trial  was  under  review 
(Herrington  v.  State,  125  Ga.  745,  54  S.  E. 
748)  that,  under  no  view  of  the  evidence  or  the 
prisoner's  statement,  was  voluntary  manslaugh- 
ter involved  in  the  case,  was  directly  applica- 
ble to,  and  the  law  of,  the  case  as  made  by  the 
evidence  and  the  statement  of  the  accused  upon 
the  last  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3002-3004.] 

6.  Homicide- Evidence— Sufficienct. 

There  was  nothing  in  the  evidence  or  the 
prisoner's  statement  to  authorize  an  instruction 
upon  the  subject  of  involuntary  manslaughter  in 
the  commission  of  a  lawful  act. 


7.  Same. 

The  evidence  fully  warranted  the  verdict. 
and  there  was  no  error  in  refusing  a  new  trial. 

Atkinson,  J.,  dissenting  in  part 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Burke  Caou- 
ty;    H.  C.  Hammond,  Judge. 

S.  R.  Herrington  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

Brinson  &  Davis  and  Phil  P.  Johnston,  for 
plaintlflf  in  error.  J.  M.  Graham,  J.  S.  Rey- 
nolds, Sol.  Gen.,  and  Jno.  C.  Hart,  Atty.  Gen., 
for  the  SUte. 

FISH,  a  J.  S.  R.  Herrington  was  tried 
under  an  indictment  charging  him  with  mur- 
der, and  was  found  guilty  of  that  crime.  He 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  He  had  been  tried 
at  a  previous  term  of  the  court  under  the 
same  indictment,  and  found  guilty  of  volun* 
tary  manslaughter.  Being  then  refused  a 
new  trial  by  the  trial  court,  he  brought  the 
case  to  this  court,  where  the  Judgment  re- 
fusing a  new  trial  was  reversed,  on  the 
ground  that  the  judge  below  had  erred  In 
charging  the  law  of  voluntary  manslaughter ; 
this  court  being  of  opinion  that  "there  was 
no  view  of  the  evidence  or  the  statem^it  of 
the  accused  under  which  a  verdict  for  vol- 
untary manslaughter  could  be  legally  ren- 
dered, and  it  was  error  to  give  in  charge  the 
law  relating  to  this  grade  of  homicide." 

1.  The  original  motion  for  a  new  trial  in 
the  present  case  contained  only  the  usual 
general  grounds.  The  first  ground  of  the 
amendment  thereto  assigned  error,  ^'because 
the  court  erred  in  allowing  Mr.  Dudley  Rog- 
ers, a  witness  for  the  state,  to  testify  as 
•a  part  of  the  res  gestee,*  over  objection  of 
counsel  for  defendant,  that  'he  [the  deceased] 
prayed  for  himself,  and  asked  God  to  forgive 
Mr.  Herrington  for  doing  him  that  way.* 
the  witness  having  further  testified  that  this 
occurred  after  defendant  had  shot  deceased, 
and  after  deceased  had  walked  to  the  piazza 
of  Graham  &  Buxton's  store,  and  after  de- 
fendant had  gone  into  the  store  of  W.  R. 
Bargeron,  on  the  opposite  side  of  the  street 
closed  the  door,  and  was  out  of  hearing.  The 
objections  which  were  urged  to  the  admis- 
sion of  this  testimony  were  that  the  prayer 
of  the  deceased  did  not  appear  to  be  a  dy- 
ing declaration,  nor  a  part  of  the  res  gestae  r 
that  "it  did  not  relate  to  how  the  act  was 
done  nor  the  motive,  nor  tend  to  fix  the 
blame  upon  the  defendant  for  the  shooting;*' 
and,  "further,  that  the  language,  while  not 
Illustrating  the  Issue,  was  calculated  to  have 
a  sensational  effect  upon  the  Jury,  and  excite 
undue  prejudice  against  the  defendant"  We 
have  carefully  examined  and  considered  the 
testimony  of  the  witness,  Rogers,  as  con- 
tained in  the  record,  and  we  find  therefrom 
that  he  testified:  The  shooting  of  the  de- 
ceased by  the  accused  occurred  in  the  vil- 
lage of  Sardls,  in  the  road  between  Graliam 
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4b  Buxton's  store  and  Bargeron's  store,  which 
-were  on  opposite  sides  of  this  road,  and  were, 
In  his  opinion,  about  00  feet  apart.  (In  the 
opinion  of  another  witness  they  were  not 
more  than  50  feet  apart)  The  deceased  at 
tbe  time  he  was  shot  "was  between  8  and  15 
feet  from  Graham  &  Buxton's  store."  Three 
shots  were  fired,  all  by  the  accused.  When 
the  first  shot  was  fired,  the  parties  were 
not  more  than  two  or  three  feet  apart ;  and, 
when  the  accused  fired  the  third  time,  the 
deceased  "wallced  on  towards  Graham  &  Bux- 
ton's store,"  and  "walked  until  he  got  right 
between  the  center  post  [posts?]  on  the  piaz- 
za of  Gratiam  &  Buxton's  store,  and  sat 
down  on  the  ^edge  of  it  [the  witness  illustrat- 
ing how  the  deceased  sat  down],  and  fell 
over.  I  caught  his  head,  and  he  then  prayed 
for  himself,  and  asked  God  to  forgive  Mr. 
Herrington  for  doing  that  way."  Clearly, 
from  this  testimony,  the  prayer  of  the  de- 
ceased was  so  close  in  point  of  time  to  the 
firing  of  the  shots  by  the^  accused  as  to  be 
considered  contemporaneous  therewith.  But, 
as  appears  above,  the  motion  for  a  new  trial 
states  that  the  prayer  was  not  offered  until 
after  the  accused  had  gone  into  Bargeron's 
store,  on  the  opposite  side  of  the  street,  and 
closed  the  door.  This  statement  is  not  borne 
out  by  the  testimony  of  the  witness,  as  it 
appears  in  the  brief  of  evidence,  but,  taking 
it  to  be  true,  it  is  evident  that  the  accus- 
ed could  have  walked  to  Bargeron's  store 
from  the  point  where  he  was  when  he  fired 
the  last  shot,  gone  In  and  closed  the  door, 
within  a  minute  or  less.  It  appears,  how- 
ever, from  the  testimony  of  the  witness,  as 
found  in  the  record,  that  the  accused,  when 
he  fired  the  last  shot,  turned  and  ran  toward 
Jim  Smith,  brother  of  the  deceased,  who 
was  nearby,  and  "Jim  Smith  ran  up  the 
big  road,  and  turned  toward  W.  R.  Barger- 
on*s  house,  but  turned  and  went  in  his  [Jim 
Smith's]  store  ^  [which  was  about  85  or  40 
yards  from  Bargeron's  store],  and  got  a  gun 
and  came  back  on  the  piazza,  and  Mr.  Her- 
rington ♦  •  ♦  went  In  the  store  [Bar- 
geron's] and  barred  the  door."  Clearly,  even 
If  the  prayer  of  the  deceased  was  not  uttered 
until  after  all  these  incidents  had  occurred, 
which,  from  the  testimony,  apparently  rapid- 
ly followed  the  shooting  of  the  deceased,  the 
judge  was  authorized  to  hold  that  It  was, 
so  fair  as  the  question  of  time  was  concerned, 
a  part  of  the  res  gestse  of  the  homicide.  In 
Thomas  v.  State,  27  Ga.  287,  sayings  of  the 
accused  "about  a  minute  or  a  minute  and  a 
half  after  he  shot  the  deceased"  were  held 
admissible  as  part  of  the  res  gestse.  To  the 
same  effect  is  Mitchum  v.  State,  11  Ga.  615. 
In  O'Shields  v.  State,  55  Ga.  698  (1),  it  was 
held:  "Res  gestae  embrace  sayings  of  the 
parties  within  two  to  five  minutes  of  the 
transaction  which  resulted  in  the  homicide, 
and  before  preparation  for  defense  could 
probably  have  been  in  the  mind  of  the  party 
speaking."    In  Stevenson  v.  State,  69  Ga.  68y 


it  was  held  that  the  statement  of  the  deceas- 
ed that  the  defendant  had  shot  her,  made 
about  three  or  five  minutes  after  the  shoot- 
ing, to  witnesses  who,  having  heard  the  report 
of  the  gun  and  her  screams  some  300  yards 
away  from  them,  ran  to  her  assistance,  were 
admissible  as  part  of  the  res  gestae.  It  was 
held  in  Mitchell  v.  State,  71  Ga.  128:  "Where 
a  witness  reached  the  scene  of  a  conflict  in 
a  very  few  minutes  after  the  deceased  fell, 
and  assisted  in  bearing  him  away,  and,  when 
they  had  gone  about  30  or  40  steps,  the 
wounded  man  asked  the  witness,  *What  did 
you  shoot  me  for?'  (the  whole  transaction 
not  occupying  more  than  five  minutes)  such 
facts  were  a  part  of  the  res  gestae." 

The  prayer  of  the  deceased  being,  so  far 
as  the  question  of  the  time  of  its  utterance 
is  concerned,  a  part  of  the  res  gestae  of  the 
occurrence  to  which  it  related,  the  next  ques- 
tion to  be  considered  is:  Was  his  prayer  for 
the  forgiveness  of  his  assailant  for  what  he 
had  done  to  him  in  its  substance  a  part  of 
the  res  gestae?  It  clearly  was  not  the  nar- 
rative of  a  past  event,  but  seems  to  have  been 
the  spontaneous  and  natural  expression  of 
the  impression  made  upon  the  mind  of  the 
speaker  by  the  fatal  rencounter  and  the  in- 
cidents immediately  connected  therewith.  It 
tended  possibly  to  illustrate  the  state  of  his 
own  mind  at  the  time  he  was  shot  and  im- 
mediately prior  thereto  toward  the  accused. 
and  the  deceased's  motives  and  the  character 
of  his  acts  Just  before  he  was  shot.  In 
Goodman  v.  State,  122  Ga.  Ill,  49  S.  E.  922, 
It  was  held:  "It  was  not  error  to  admit  in 
evidence  as  res  gestae  the  declaration  of  the 
deceased,  *0h.  Lord!  my  poor  wife  and  chil- 
dren!' made  as  he  fell  from  the  fatal  wound. 
Even  if  of  doubtful  admissibllty,  it  was 
properly  permitted  to  go  to  the  Jury,  in  or- 
der that  they  might  consider  what  light,  if 
any,  it  threw  upon  the  condition  of  the  mind 
or  motives  of  the  deceased  at  the  time  he 
was  shot."  If  the  substance  of  that  excla- 
mation, which  contained  no  reference  to  what 
occurred  at  the  time  of  the  shooting,  was 
such  as  to  render  it  admissible  as  a  part  of 
the  res  gestae,  surely  in  the  present  case  the 
prayer  of  the  deceased  for  the  forgiveness  of 
the  man  who  had  Just  shot  him  for  what  he 
had  thus  done  to  him  was  admissible  as  a 
part  of  the  res  gestae  of  the  main  fact  under 
investigation.  As  we  have  seen,  in  Mitch- 
ell's Case,  supra,  the  deceased  asked  a  per- 
son who  was  assisting  in  bearing  him  away 
from  the  scene  of  the  conflict  where  he  had 
received  his  mortal  wound,  "What  did  you 
shoot  me  for?"  And  this  question,  or  re- 
mark, of  the  deceased,  was  held  admissible 
as  res  gestae  of  the  shooting.  The  purport 
of  this  question  was  that  the  mortally 
wounded  man  did  not  know  why  he  had  been 
shot;  that  the  impression  on  his  mind,  at 
that  time,  was  that  he  had  done  nothing  to 
provoke  the  shooting.  In  the  present  case 
the  purport  of  the  prayer  of  the  deceased 
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^or  the  man  who  bad  shot  him  was  that  he, 
the  deceased,  had  done  nothing  which  Justi- 
fied Herrington  in  shooting  him.  In  Mon- 
day V.  State,  32  Ga.  672,  79  Am.  Dec.  814,  a 
declaration  by  a  person  immediately  after 
being  assaulted,  showing  the  impression 
made  upon  his  mind  as  to  the  nature  of  the 
attack  and  the  intention  of  his  assailant, 
was  held  admissible  as  part  of  the  res  gestae. 
In  that  case  the  testimony  showed  that  the 
prosecutor  liad  been  choked  severely,  so 
much  so  that  he  could  scarcely  get  up  from 
the  ground,  his  throat  being  skinned  on  both 
sides  of  his  neck,  and  he  being  otherwise 
badly  hurt  and  much  exhausted.  A  witness 
who,  upon  hearing  his  cries,  came  to  where 
he  was,  and,  as  he  did  so,  saw  some  one  run- 
ning off,  was  permitted  to  testify  that  he 
asked  the  prosecutor  what  was  the  matter, 
and  he  replied  that  defendant  was  trying  to 
choke  him  to  death.  In  the  light  of  these 
decisions,  the  court  below  did  not  err  in  the 
case  now  under  consideration  in  admitting 
the  testimony  in  question. 

2.  Error  was  assigned  in  the  motion  be- 
cause when  defendant's  counsel  in  cross-ex- 
amining Dr.  Buxton,  a  witness  for  the  state, 
asked  him,  "'Did  you  do  anytMng  to  the 
wounds  at  all  before  Dr.  Chandler  got 
there?'  the  court,  interrupting  counsel,  said, 
in  the  presence  of  the  jury:  That  question 
has  been  asked  by  counsel  already.  He  said 
he  put  iodoform  gauze  on  the  wound  before 
Dr.  Chandler  got  there,  and  that  was  the 
only  treatment  he  gave  him.' "  The  specific 
assignments  of  error  were:  "That  this  was 
a  direct  expression  on  the  part  of  the  court 
as  to  what  facts  the  witness  had  and  had 
not  testified  to."  That  "the  statement  of  the 
court  was  particularly  harmful  in  view  of 
the  fact  that  the  witness  had  previously  tes- 
tified, both  on  the  direct  and  on  the  cross,  1 
did  not  wait  until  Dr.  Chandler  came.  I 
punctured  him  with  morphine.  I  gave  him 
a  puncture  of  stimulants,  also  •  •  • 
heart  stimulants,  strychnine,  one-sixtieth  of 
a  grain  I  believe.  Did  not  give  him  over 
one-thirtieth  I  know,  might  have  given  him 
two  doses  of  one-thirtieth  each,'  And  in 
view  of  the  further  fact  that  said  witness 
testified  that  he  'attended  him  from  about 
8  o'clock  that  morning  until  he  died  the  next 
morning,  about  3  o'clock' — ^there  being  no  posi- 
tive or  direct  proof  that  either  wound  in- 
fiicted  by  defendant  was  mortal." 

It  is  evident  that  the  Judge  was  merely 
stating  the  answer  of  the  witness,  as  he  re- 
membered it,  to  this  same  question  when 
counsel  had  previously  propounded  It  Ac- 
cording to  the  statement  of  the  judge,  the 
witness,  when  then  asked  what  he  did  to  the 
wounds  before  the  arrival  of  Dr.  Chandler, 
had  answered  that  he  put  iodoform  gauze  on 
the  wound  before  Dr.  Chandler  got  there, 
and  that  was  the  only  treatment  he  gave 
him.  Apparently  this  answer,  as  repeated 
in  the  language  of  the  judge,  when  construed 
In  the  light  of  the  question  to  which  it  was 


responsive,  meant  that  all  the  treatment 
which  the  witness  gave  the  wounds  before 
the  arrival  of  Dr.  Chandler  was  to  put  Iodo- 
form gauze  on  them.  At  any  rate,  it  could 
mean  no  more  than  that  all  the  treatment 
which  the  witness  gave  the  wounded  man 
before  Dr.  Chandler  got  there  was  to  put 
iodoform  gauze  on  the  wounds.  It  is  true 
that  the  witness  did  testify  that  he  punctur- 
ed the  patient  with  morphine,  and  gave 
him  one-sixtieth — ^possibly  one-thirtieth — of  a 
grain  of  strychnine  before  Dr.  Chandler 
came;  but  relatively  to  the  contention  that 
the  wounded  man  was  killed  by  the  doctor, 
and  not  by  the  accused,  it  is  evident  that  It 
mattered  not  whether  the  morphine  and 
strychnine  were  administered  before  or  after 
the  arrival  of  Dr.  Chandler.  The  jury  had 
just  heard  the  witness  testify  on  cross-exam- 
ination, and,  as  appears  from  the  brief  of 
evidence,  immediately  before  this  statement 
of  the  judge  was  made,  that  he  had  admin- 
istered morphine  ^nd  strychnine  to  the  pa- 
tient before  Dr.  Chandler  got  there,  and  we 
do  not  see  how  they  could  possibly  have  been 
misled  by  the  statement  of  the  judge  Into 
believing  that  the  witness  had  testified  that 
all  the  treatment  which  he  at  any  time  gave 
the  wounded  man  was  to  put  iodoform  gauze 
on  the  wounds.  With  the  testimony  of  the 
witness  so  fresh  in  their  minds,  nothing  hav- 
ing intervened  to  divert  their  attention 
therefrom,  it  does  not  seem  possible  that 
they  could  have  even  believed  that  the  judge 
In  whose  presence  and  hearing  this  testi- 
mony had  just  fallen  from  the  lips  of  the 
witness  meant  to  say  that  the  witness  had 
testified  tliat  all  the  treatment  which  he 
gave  the  wounded  man,  before  or  after  the 
arrival  of  Dr.  Chandler,  was  to  put  iodoform 
gauze  on  the  wounds.  It  is  even  hard  to  be- 
lieve that  they  could  have  understood  the 
judge  to  mean  that  the  witness  had  testified 
that  this  was  all  the  treatment  which  he 
gave  the  wounded  man  before  Dr.  Chandler 
arrived;  but,  if  they  did  believe  this,  and 
even  If  they,  under  the  circumstances,  could 
have  accepted  it  as  a  correct  statement  of  the 
testimony  of  the  witness,  the  contention  that 
the  deceased  was  killed  by  the  doctor,  and 
not  by  the  accused,  would  not  have  been  af- 
fected in  the  slightest  degree ;  for,  as  to  this 
contention,  it  was  Immaterial,  as  we  have 
said,  whether  the  morphine  and  strychnine 
were  administered  before  or  after  Dr.HUhan- 
dler  got  to  the  patient.  This  ground  of  the 
motion  afforded  no  cause  for  the  grant  of  a 
new  trial. 

3.  In  another  ground  error  was  assigned 
because  "while  P.  P.  Johnston,  one  of  the 
counsel  for  defendant,  was  addressing  the 
jury,  and  taking  the  position  before  them 
that  the  evidence  had  not  shown,  beyond  a 
reasonable  doubt,  that  the  death  of  the  de- 
ceased ♦  •  ♦  had  been  caused  by  the 
shot  fired  by  the  defendant,  the  court  inter- 
rupted and  asked  counsel,  in  the  presence  of 
the  jury,  'Do  you  mean,   Mr.  Johnston,  to 
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take  tbe  position  that  this  man  did  not  die 
as  a  result  of  the  wound  he  received — ^that 
tlie  doctors  killed  him?'  the  manner  of  said 
question  being  expressiTe  of  surprise  at  said 
position.    This  point  had  not  been  referred 
to   in  any  of  the  preceding  arguments,  and 
this   [was]  the  concluding  argument  in  the 
case.^    The  specific  assignment  of  error  w^s 
that  this  **was  an  expression  of  opinion  on 
the  part  of  the  court,  on  the  evidence,  on  a 
contested  issue  in  the  case;    ♦    •    •    that, 
ivhether  so  intended  or  not,  the  natural  con- 
struction to  be  placed  by  the  Jury  on  the 
asking  of  such  question  by  the  court  would 
be  that  the  court  was  expressing  an  opinion 
open  the  evidence  in  the  case,  and  that  the 
contention  of  counsel   was  withput  merit" 
The  accused  had  introduced  no  evidence  and 
so  his  counsel  had  both  the  opening  and  the 
conclusion  of  the  argument  before  the  jury, 
and  one  of  such  counsel,  in  making  the  con- 
cluding argument,  was  apparently  presenting 
an  entirely  new  contention   and  theory  of 
the  case,  one  which  had  not  been  referred  to, 
either  in  the  opening  argument  for  the  ac- 
cused or  in  the  arguments  of  counsel  for  the 
state.     It  was   therefore  perfectly   natural 
that  the  judge  should  have  been  somewhat 
surprised  that  this  position  should  be  appar- 
ently taken  by  counsel  for  the  defense  in  the 
concluding  argument  to  the  jury.     It  would 
seem,  tlierefore,  that  counsel  for  the  defend- 
ant were  themselves,  in  a  great  measure  at 
least,  responsible  for  whatever  indication  of 
surprise  there  may  have  been  in  the  tone  or 
inflection  of  the  voice  of  the  judge  as  he 
propounded  the  question.    They  may  be  said 
to  have  sprung  a  surprise  both  on  the  coun- 
sel for  the  state  and  the  trial  judge  by  re- 
serving  this   material   contention   until    the 
last  argument  in  the  case  was  being  made. 
It  is  perfectly  dear  that   the  judge  could 
properly  ask  such  a  question,  in  order  that 
there  might  be  no  uncertainty  whatever  as  to 
the  contentions  of  counsel  for  the  accused. 
So  the  question  Itself  was  eminently  proper. 
**The  manner"  in  which  it  was  asked  is  a 
matter  which,  in  the  very  nature  of  things, 
cannot  be  clearly  and  distinctly  presented  to 
a  reviewing  court.    Tones  and  inflections  of 
the  human  voice  cannot  be  reproduced  in  a 
motion  for  a  new  trial,  a  bill  of  exceptions, 
or  a  judicial  record.    Whether  "the  manner" 
of  propounding  the  question  was  expressive 
of  much  or  little  surprise  it  is  impossible  to 
tell,  as  all  the  information  which  the  motion 
affords   is  that   the   manner  of  asking  the 
question  was   "expressive  of  surprise."     It 
was  held  hi  Rountree  v.  Gurr,  68  Ga.  202, 
that  "an  exception  to  the  manner  or  tone 
of  voice  of  the  court  in  delivering  his  charge 
is  not  reviewable  by  this  court,  there  being 
no  way  by  which  it  can  be  reflected  here  or 
its   influence    estimated."     In   Anderson    v. 
Trlbble,  66  Ga.  584,  588  (2),  the  court,  re- 
ferring to  a  ground  of  the  motion  for  a  new 
trial   assigning  error    upon   a    part   of   the 
charge  of  the  trial  judge,  said:    The  objec- 


tion to  this  part  of  the  charge  is  "that  the 
judge  failed  to  present  the  case  of  the  plain- 
tifT  in  error  as  made  by  the  pleadings  and 
proof  except  in  generalities,  which  was  un- 
fair, considering  the  minute  manner  in  which 
he  had  presented  the  case  for  the  defendant 
in  error.  The  emphasis  was  also  lacking  in 
the  presentation  of  the  case  for  the  plaintiff 
in  error.  We  fail  to -see  any  want  of  fair- 
ness in  the  manner  of  presenting  the  case  in 
this  ground  of  exception.  And,  as  to  the 
emphasis  of  the  judge  in  his  charge,  we  are 
utterly  unable  to  pass  upon  that,  as  there 
are  no  means  provided  for  conveying  to  this 
court  the  cadences  of  the  judge  when  he  in- 
structs the  jury  for  one  side,  and,  again,  its 
emphatic  swell  when  he  is  instructing  for 
the  other."  It  is  said  in  the  brief  of  counsel 
for  plaintiff  in  error  that  the  judge  certifies 
"that  his  manner  of  asking  the  question  was 
that  of  surprise."  The  only  way  in  which 
he  certifled  it  was  by  approving  the  grounds 
of  the  motion  for  a  new  trial  and  certifying 
that  the  recitals  of  fact  contained  there  are 
true.  This,  we  apprehend,  is  no  more  than 
was  done  by  the  trial  judge  in  each  of  the 
above  cited  cases;  for,  if  the  ground  of  the 
motion  in  Rountree  v.  Gurr,  in  reference  to 
the  manner  or  tone  of  voice  of  the  judge  In 
delivering  his  charge,  had  not  been  certifled 
by  the  trial  judge,  it  would  not  have  been 
considered  by  the  reviewing  court,  and  the 
same  may  be  said  in  reference  to  the  ground 
of  the  motion  for  a  new  trial  in  Anderson  v. 
Trlbble,  which  was  dealt  with  by  this  court 
as  indicated  above.  Counsel  for  plaintiff  In 
error  cite  Sharpton  v.  State,  1  Ga.  App.  548, 
57  S.  E.  929,  but  in  that  case  the  reviewing 
court  dealt  with  the  language  used  by  the 
trial  judge,  as  reproduced  in  the  record,  and 
not  with  the  tones  or  inflections  of  his  voice. 
We  cannot  say  that  the  expression  of  sur- 
prise, as  indicated  by  the  inflection  of  the 
judge's  voice,  amounted  to  an  intimation  of 
an  opinion  upon  the  evidence  in  the  case. 

4.  In  one  ground  error  was  assigned  be- 
cause the  court  instructed  the  jury  that,  un- 
der given  circumstances,  the  accused  would 
be  guilty  of  murder.  The  special  assign- 
ments of  error  upon  the  instruction  which 
are  referred  to  in  the  brief  of  counsel  for 
plaintiff  in  error  are  that  there  was  nothing 
in  the  evidence  or  the  prisoner's  statement  to 
support  the  charge;  that,  "even  under  the 
assumed  sta'tement  of  facts,"  the  charge  did 
not  correctly  set  forth  the  law  applicable 
thereto,  as  these  facts  "might  justify  a  ver- 
dict of  manslaughter" ;  that  the  charge  was 
unfair  to  the  defendant  as  not  being  author- 
ized by  his  statement ;  that  it  "was  mislead- 
ing and  confusing,  and  tended  to  exclude 
from  the  consideration  of  the  jury  the  law 
of  manslaughter,"  and  to  exclude  from  their 
consideration  the  defense  of  justiflable  homi- 
cide. 

The  contention  that  there  was  nothing  in 
the  evidence  or  the  prisoner's  statement  upon 
which  the  charge  could  have  been  based  was 
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not  well  taken,  as  the  Jnry  might  have  found 
from  a  portion  of  the  statement  of  the  accus- 
e<l,  if  they  accepted  it  as  true,  that  what  the 
exception  terms  "the  assumed  statement  of 
facts"  really  existed  at  the  time  of  the  kill- 
ing. The  Instruction  did  not  tend  to  exclude 
from  the  consideration  of  the  jury  the  de- 
fense of  justifiable  homicide.  The  court  had 
just  instructed  the  jury  that:  "If  Smith,  at 
the  time  of  the  killing,  manifestly  Intended  or 
endeavored,  by  violence  or  surprise,  to  com- 
mit a  felony  on  Herrington,  and  Herrlngton 
killed  him,  the  killing  would  be  justifiable*'; 
that  If  "Herrington  had  well-founded  reasons 
to  believe  himself  in  imminent  peril  without 
having  by  his  own  fault  produced  the  emer- 
gency, the  killing  would  not  be  murder;" 
that  if  they  had  "a  reasonable  doubt  ♦  ♦  ♦ 
as  to  whether  or  not  Herriugton,  at  the  time 
of  the  shooting,  believed  himself  In  imminent 
peril,  and  shot  under  the  Influence  of  such 
fears  in  self-defense,  and  not  In  a  spirit  of  re- 
venge, it  would  be  [their]  duty  to  give  him 
the  benefit  of  such  doubt  and  acquit  him, 
[that]  this  Is  the  law,  whether  the  peril  was 
real  or  only  apparent  to  him."  How  a  charge, 
given  in  Immediate  connection  with  these  In- 
structions as  to  self-defense,  that,  under  a 
diiferent  state  of  circumstances,  which,  under 
no  view  thereof,  involved  the  law  of  justifi- 
able homicide,  the  accused  would  be  guilty  of 
murder,  tended  to  exclude  from  the  minds 
of  the  jury  what  the  court  had  Just  charged 
them  upon  the  subject  of  self-defense  we  are 
unable  to  see.  The  exception  to  which  we 
have  given  the  most  consideration  is  the  one 
in  reference  to  the  tendency  of  the  instruc- 
tion complained  of  to  exclude  from  the  con- 
sideration of  the  jury  the  law  of  manslaugh- 
ter, and.  this  we  dispose  of  below,  together 
with  other  grounds  of  the  motion  for  a  new 
trial,  involving  the  applicability  of  the  law. 
as  to  manslaughter  to  the  facts  of  the  case. 

6.  The  court  gave  in  charge  to  the  jury  the 
law  upon  the  subject  of  voluntary  manslaugh- 
ter, and  error  is  assigned  In  one  ground  of 
the  motion  because  the  court  said  to  the  jury, 
"If  this  is  a  case  of  manslaughter,  it  is  a  case 
of  voluntary  manslaughter" — the  assignments 
of  error  being  that  this  language  expressed 
doubt  as  to  whether  the  law  of  manslaughter 
should  be  considered  by  the  jury  at  all,  and, 
further,  that  the  law  as  to  Involuntary  man- 
slaughter was  Involved  in  the  case.  Another 
ground  complains  because  the  court  failed  to 
give  In  charge  the  law  of  Involuntary  man- 
slaughter In  the  commission  of  a  lawful  act. 

When  this  same  case  was  formerly  before 
this  court  (125  Ga.  745,  54  S.  B.  748)  it  was 
held:  "The  evidence  for  the  state  demanded 
a  verdict  for  murder.  The  accused  introduc- 
ed no  evidence,  but  his  statement,  if  credible, 
authorized  an  acquittal.  There  was  no  view 
of  the  evidence  or  the  statement  of  the  ac- 
cused under  which  a  verdict  for  voluntary 
manslaughter  could  be  legally  rendered,  and 
It  was  error  to  give  in  charge  the  law  re- 


lating to  that  grade  of  homicide.  The  accus- 
ed having  been  convicted  of  voluntary  man- 
slaughter, a  new  trial  must  be  granted."  It 
is  obvious  that  the  decision  then  rendered  If 
now  the  law  of  this  case,  imless  the  case 
upon  the  last  trial,  as  made  by  the  evidence, 
or  by  the  statement  of  the  accused,  was,  in 
some  respect,  materially  different  from  the 
case  as  made  by  the  record  with  which  the 
court  was  then  dealing.  We  have  made  a 
careful  and  minute  comparison  of  the  evi- 
dence then  before  this  court  with  the  evidence 
now  before  the  court.  We  have,  in  like  man- 
mer,  compared  the  prisoner's  statement  on 
the  former  trial  with  the  statement  which  he 
made  In  the  trial  now  under  review,  and  in 
our  opinion  the  case,  as  made  by  the  evidence, 
or  as  made  by  the  statement  of  the  accused, 
is  now  in  every  material  respect  substantially 
the  same  as  it  was  when  the  above-quoted  de- 
cision was  rendered.  Upon  the  first  trial  the 
accused  introduced  no  evidence,  and  the  evi- 
dence for  the  state,  taken  to  be  true,  demand- 
ed a  verdict  of  murder.  Upon  the  last  trial 
he  again  Introduced  no  evidence,  and  again 
the  evidence  for  the  state  demanded  such  a 
verdict  And  as  the  statement  which  he 
made  when  last  tried  was,  in  all  material  re- 
spects, the  same  as  the  one  which  he  made  up- 
on the  former  trial,  it  must  be  held  that 
while,  if  believed,  it  would  have  authorized 
a  verdict  of  not  guilty.  It  contained  nothing 
upon  which  to  legally  base  a  verdict  of  vol- 
untary manslaughter.  Hence  the  decision  of 
this  court  when  the  case  was  here  before  was 
the  law  of  this  case  upon  the  last  trial,  un- 
der the  evidence  then  submitted  and  the  state- 
ment of  the  accused  then  made.  Whatever 
may  be  the  force  of  that  decision  In  any  fu- 
ture case  involving  substantially  similar  facts, 
there  is  no  escape  from  the  conclusion  that  It 
settled  the  law  to  be  applied  to  the  facts  of 
this  case  as  disclosed  by  the  record  before 
us.  Therefore  the  accused  had  no  right  to 
have  the  law  upon  the  subject  of  voluntary 
manslaughter  submitted  to  the  jury;  and 
hence  he  cannot  complain  of  one  portion  of 
the  charge  as  tending  to  exclude  such  subject 
from  the  consideration  of  the  jury,  nor  of  an- 
other portion  thereof  as  Incorrectly  stating 
the  law  in  reference  thereto.  See,  In  this 
connection,  what  is  said  at  the  close  of  the 
opinion  in  Wheeler  v.  State,  112  Oa.  43.  47, 
37  S.  E.  126.  If,  as  his  exceptions  seem  to 
indicate,  he  desired  the  law  in  reference  to 
voluntary  manslaughter  to  be  submitted  to 
the  jury,  he  got  more  than  he  was  entitled 
to  when  the  judge  charged  upon  this  sub- 
ject Even  if  he  had.  In  the  motion  for  a  new 
trial  now  under  consideration,  complained,  as 
he  did  before,  because  the  court  charged  up- 
on the  subject  of  voluntary  manslaughter, 
he  would  not,  for  this  reason,  have  been  en- 
titled to  another  trial,  as  the  jury  convicted 
him  of  murder,  and  not  of  voluntary  man- 
slaughter. Joiner  v.  State,  105  Ga.  e46»  31  S. 
E.  556. 
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6b  There  was  nothing  in  the  evidence,  or 
tbe  prisoner's  statement,  to  authorize  an  in- 
Btruction  upon  the  suhject  of  Involuntary 
manalanghter  in  the  commission  of  a  lawful 
act  This  is  clear  from  the  record  hefore  us, 
and  it  is  indicated  by  the  previous  decision 
Ui  the  case,  upon  substantially  the  same  facts. 

7.  The  evidence  fully  warranted  the  ver- 
dict, and  there  was  no  error  in  refusing  a 
new  trial. 

Judgment  affirmed.  All  the  Justices  concur, 
except  ATKINSON,  J.,  dissenting,  and  HOIi- 
I>EN,  J.,  not  presiding. 

ATKINSON,  J.  (dissenting).  1.  I  do  not 
concur  in  the  ruling  announced  by  the  ma- 
jority in  the  first  division  of  the  opinion. 
A  witness  was  permitted  to  testify,  over  ob- 
jection of  counsel  for  the  defendant,  that 
"lie  (the  deceased]  prayed  for  himself,  and 
asked  Ck>d  to  forgive  Mr.  Herrington  for  do- 
ii>g  him  that  way."  This  testimony  was  ad- 
mitted as  a  "part  of  the  res  gestae."  When 
it  was  offered,  counsel  for  the  defendant  ob- 
jected to  its  admission,  among  others,  upon 
the  ground  that  it  was  not  a  part  of  the  res 
gestse,  and  "that  it  did  not  relate  to  how  the 
act  was  done,  nor  the  motive,  nor  tend  to 
fix  blame  upon  the  defendant  for  the  shoot- 
ing" ;  and,  further,  "that  the  language,  while 
not  illustrating  the  issue,  was  calculated  to 
have  a  sensational  effect  upon  the  jury,  and 
excite  undue  prejudice  against  the  defend- 
ant" The  objections  raised  to  this  testimony 
were  well  founded.  The  evidence  was  of  such 
character  as  tended  to  accomplish  substantial 
injury  to  the  cause  of  the  accused  by  gener- 
ating prejudice  against  him  in  the  minds  of 
the  jurors.  It  was  irrelevant,  and  had  no 
bearing  upon  the  law  of  the  case.  No  prin- 
cipal fact  was  in  issue  which  the  declaration 
tended  to  illustrate.  With  respect  to  the  ad- 
mission of  declarations  as  res  gestae,  it  is 
said  in  1  Gr.  Ev.  (15th  Ed.)  |  108:  "There  are 
other  declarations  which  are  admitted  as 
original  evidence,  being  distinguished  from 
hearsay  by  their  connection  with  the  princi- 
pal fact  under  Investigation.  The  affairs  of 
men  consist  of  a  complication  of  circumstan- 
ces 80  intimately  interwoven  as  to  be  hardly 
separable  from  each  other.  Each  owes  its 
birth  to  some  preceding  circumstance,  and, 
becomes,  in  turn,  the  prolific  parent  of  oth- 
ers; and  each,  during  its  existence,  has  its 
inseparable  attributes,  and  Its  kindred  facts, 
materially  affecting  its  character,  and  es- 
sential to  be  known  in  order  to  a  right  un- 
derstanding of  its  nature.  These  surrounding 
circumstances,  constituting  parts  of  the  res 
gestae,  may  always  be  shown  to  the  jury 
along  with  the  principal  fact ;  and  their  ad- 
missibility is  determined  by  the  Judge,  ac^ 
cording  to  the  degree  of  their  relation  to  that 
fact,  and  in  the  exercise  of  his  sound  discre- 
tion." Under  this  rule  the  declarations  are 
admissible  only  in  connection  with  some  prin- 
cipal fact  materia]  to  the  case  for  the  pur- 


pose  of  explaining  the  fact.  Where  there  Is 
no  principal  fact  to  be  illustrated,  the  dec- 
laration will  have  no  legal  office  to  perform, 
and,  if  liable  to  have  an  improper  Influence 
upon  the  jury,  it  should  be  excluded.  Upon 
the  point  that  the  declarations  must  be  rele- 
vant to  the  issue  on  trial  before  they  would 
be  admissible  as  res  gestae,  see  the  cases  of 
Monroe  v.  State,  5  Ga.  85,  134 ;  Armlstead  v. 
State,  18  Ga.  704  (2) ;  Brown  v.  State,  28  Ga. 
199  (3). 

2.  Nor  do  I  concur  in  the  conclusion  an- 
nounced in  the  fourth  division  of  the  opinion. 
The  charge  excepted  to  was  as  follows:  "If 
Herrington,  at  the  time  he  shot  Smith,  had 
reason  to  believe  and  did  believe  that  Smith 
was  merely  going  to  run  into  him  and  strike 
him  with  his  hand,  and  do  nothing  to  him 
worse  than  that,  that  would  l>e  a  battery, 
and  Herrington  had  no  right  to  take  Smith's 
life ;  and,  if  he  did  so-  under  these  circum- 
stances, he  would  be  guilty  of  murder."  One 
of  the  grounds  upon  which  this  charge  was 
assigned  as  error  was  that  it  tended  to  ex- 
clude from  the  consideration  of  the  Jury  the 
defense  of  Justifiable  homicide.  The  dourt 
had  previously  instructed  the  Jury  upon  the 
law  of  justifiable  homicide.  There  was  noth- 
ing stated  by  the  judge  suggesting  a  quali- 
fication of  that  part  of  the  charge  set  out  in 
the  foregoing  excerpt  Indeed,  the  language 
of  the  excerpt  purports  to  apply  the  law  to 
the  particular  case,  and  in  positive  terms  in- 
structs the  jury  that,  under  conditions  such 
as  are  therein  enumerated,  the  defendant 
would  not  have  been  justified  in  taking  the 
life  of  the  deceased.  If  the  court  was  in  er- 
ror in  giving  this  instruction,  it  was  harmful 
error,  and  sufficient  cause  for  the  grant  of  a 
new  trial.  Under  Pen.  Code  1895,  §  70,  a  per- 
son may  take  the  life  of  another  when  done 
in  defense  of  his  person  as  against  oue  who 
manifestly  Intends  and  endeavors,  by  violence 
or  surprise,  to  commit  a  felony  upon  him. 
In  this  case,  if  the  accused  shot  the  de- 
ceased in  order  to  save  his  own  life,  or  in 
order  to  prevent  the  deceased  from  commit- 
ting a  felonious  assault  upon  him,  he  would 
have  been  justified  under  the  provisions  of 
the  Code  to  which  allusion  has  Just  been 
made.  The  charge  of  the  court  amounted  to 
an  instruction  as  a  matter  of  law  that  a 
stroke  from  the  bare  hand  of  the.dciceased 
could  not  have  amounted  to  a  felony.  TUs 
position  is  not  tenable.  Conditions  are  nu- 
merous where  one  person  may  by  the  stroke 
of  the  hand  take  the  life  of  another ;  as,  for 
example,  where  the  assailant  has  great  physi- 
cal power  and  the  person  assailed  Is  of  feeble 
vitality,  either  from  the  infirmities  of  old 
age  or  from  waste  by  disease,  or  from  ex- 
treme youth.  In  such  cases  it  is  obvious  that 
death  may  result  from  a  blow  from  the  hand 
administered  by  such  an  assailant.  These 
may  be  said  to  l>e  extreme  cases,  but  there 
are  others  where  the  disparity  is  not  so 
marked.    The  same  element  of  fact  is  com 
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mon  to  alL  In  the  case  at  bar  there  was 
great  physical  inequality  between  the  pa^rties. 
The  deceased  was  a  young  man,  about  23 
years  of  age,  vigorous  and  strong,  and  the 
accused  was  an  old  man,  with  no  right  arm 
and  his  left  hand  "crippled."  He  did  not 
have  the  means  of  warding  off  a  blow,  and 
the  court  as  a  matter  of  law  could  not  say 
that  a  blow  from  the  hand  of  the  deceased 
delivered  upon  the  person  of  the  accused 
would  or  would  not  have  produced  fatal  re- 
sults. The  question  should  have  been  left 
to  the  Jufy ;  and,  as  in  any  other  case  where 
there  is  evidence  tending  to  show  that  the  ac- 
cused took  the  life  of  the  deceased  in  order  to 
defend  his  own  life,  or  to  prevent  a  felony 
from  being  committed  upon  him,  the  jury 
should  have  been  allowed  to  determine 
whether,  under  all  the  circumstances,  the  de- 
fendant was  Justified.  This  position  is  in 
harmony  with  the  reasoning  in  Baldwin  v. 
^tate,  75  Ga.  482,  Stricltland  v.  State,  98  Ga. 
v^,  25  S.  E  908,  and  Alexander  v.  State,  118 
Ga.  26,  44  S.  E.  851.  The  last  two  of  these 
cases  relate  to  the  refusal  of  certain  requests 
to  charge;  but  in  each  instance  the  ruling 
clearly  recognizes  that  it  is  for  the  Jury  to 
say  whether,  under  circumstances  of  physi- 
cal inequality,  the  weabier  may  defend  as 
against  a  blow  from  the  hand  of  the  stronger 
by  using  a  deadly  weapon.  In  Alexander's 
Case,  Mr.  Justice  Lamar,  speaking  for  the 
court,  said:  '*Under  the  limitations  placed 
by  Civ.  Code  1895,  §  4334,  on  the  powers  of 
a  Judge,  it  is  generally  of  doubtful  propriety 
for  him  to  enumerate  a  given  state  of  facts 
and  tell  the  Jury  what  the  effect  thereof  is, 
or  what  use  they  may  make  of  the  facts. 
But  it  is  forbidden  for  the  judge  to  enumer- 
ate a  state  of  facts,  and  then  tell  the  jury 
what  use  they  must  make  of  them."  That  is, 
in  effect,  what  the  court  did  in  the  case  now 
under  consideration.  The  charge  of  the  court 
was  open  to  the  criticism  made  upon  it,  and 
the  error  was  of  such  character  as  to  re- 
quire the  grant  of  a  new  trlal« 
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LYLES  v.  STATE. 


(Supreme  Court  of  Georgia.     March  6,  1908.) 

1.  Cbiminal  Law— Tnnc  of  Tbiai.  and  Oon- 
TiNUANciB— Discretion  of  Court. 

Motions  for  continuances  are  addressed  to 
the  sound  discretion  of  the  trial  court ;  and  the 
ruling  of  the  judge  below  upon  the  question 
will  not  be  disturbed,  unless  it  appears  that  the 
refusal  to  grant  the  continuance  was  an  abuse 
of  his  discretion. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3045-3049.] 

2.  Samb— Motions  fob  Nbw  Trial— Heabing 
—Postponement. 

A  similar  rule  applies  when  applications  are 
made  for  a  postponement  of  the  hearings  of  mo- 
tions for  new  trials. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  |§  3067-3071.] 

3.  Same  —  Evidence— Res   Gest^:— Declara- 
tions. 

The  court  below  did  not  err  in  excluding 
from  evidence  certain  declarationa   of  the  ac- 


cused offered  as  a  part  of  the  res  seste;  it 
not  appearing  that  they  accompanied  the  set 
or  were  so  nearly  connected  therewith  in  time 
as  to  be  free  from  the  suspicion  of  device  or 
afterthought. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  I>ls. 
vol.  14,  Criminal  Law,  |§  8D5-«1&] 

4.  Witnesses— Leading  Questions— Discbk- 
tion  of  Trial  Court. 

It  is  within  the  discretion  of  the  trial  corort 
to  permit  the  Solicitor  General  to  propound  lead- 
ing questions  to  a  witness  introduced  by  the 
state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Di& 
vol.  50,  Witnesses,  §§  795,  837-850.] 

5.  Criminal  Law  —  Tbial  —  Instbuctions  — 
Caution  ABT. 

It  is  not  error  for  the  judge  in  his  charge 
to  the  jury  to  give  cautionary  inatructiona  tend- 
ing to  impress  upon  them  the  gravity  of  the  Is- 
suea  involved,  where  nothing  is  said  in  such  in- 
structions tending  to  prejudice  the  rights  of  the 
defendant,  or  in  any  way  to  impress  the  jury 
with  the  idea  that  it  is  more  important  to  vin- 
dicate the  law  by  the  conviction  of  the  aocuaed* 
if  guilty,  than  it  is  to  acquit  him,  if  innocent. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Cruninal  Law.  SS  1798-1802.] 

d.  Sams— Assuming  Fact  Admitted. 

The  plain  meaning  of  the  defendant's  state- 
ment being  that  he  accidentally  fired  the  shot 
that  killed  his  wife,  the  judge  did  not  err  in  stat- 
ing to  the  jury  in  bis  charge  tliat  there  was 
"no  denial  that  the  homicide  was  committed, 
and  that  the  defendaht,  Lyles,  took  the  life  of 
the  deceased." 

[E}d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §S  1754-1764.] 

7.  Same— Conbtbuction  as  a  Whole. 

No  material  error  was  committed  by  thi 
court  in  charging  the  jury  as  follows:  'The 
defendant  in  this  case,  while  he  admits  the  kill- 
ing^ says  it  was  the  result  of  an  unavoidable 
accident,  and  says,  therefore,  he  should  not  be 
convicted."  While  the  expression  "unavoidable 
accident"  was  not  used  by  the  defendant  in  his 
statement,  the  entire  theory  of  the  defense  as 
shown  by  the  statement  was  that  the  homicide 
was  the  result  of  an  accidental  discliarge  of 
the  gun  without  fault,  evil  design,  or  intention 
upon  the  part  of  the  accused ;  and  that  theory 
of  the  defense  appears  to  have  been  fully  sub- 
mitted to  the  jury,  when  the  preceding  extract 
from  the  charge  is  read  in  connection  with  what 
follows. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.   14,   Criminal  Law,  SS   1990-ldd5.] 

8.  Same— Evidence  to  Suppobt. 

Where  there  is  some  evidence  to  show  the 
existence  of  a  certain  state  of  facts,  it  is  not 
error  for  the  court  to  charge  in  reference  there- 
to simply  because  the  great  preponderance  <^ 
evidence  tends  to  show  that  the  supposed  state 
of  facts  did  not  in  truth  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1980-1985.] 

9.  Same— Matteb   Not  Pbbsentbd    bt  Evi- 
dence. 

Neither  the  evidence  in  the  case  nor  the 
statement  of  the  accused  would  have  authorized 
the  jury  to  convict  the  defendant  of  the  offense 
of  involuntary  manslaughter  in  the  commission 
of  a  lawful  act  without  due  caution  and  cir- 
cumspection* and  therefore  the  court  properly 
refused  to  charge  the  jury  in  reference  to  that 
subject. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §S  1980-1985.] 

10.  Same— Wbit  of  Ebbob— Review. 

The  evidence  authorized  the  verdict;  and 
no  errors  of  law  having  been  made  to  appear 
in  any  of  the  court's  ruling  in  the  trial  of  the 
case,  nor  in  any  of  those  portions  of  the  court's 
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cfajurge  upon  which  error  was  assigned,  the  ja( 
ioent  refusing  a  new  trial  will  not  be  di8tur^ 

(Syllabns  by  the  OoarL) 

£rror  from  Superior  Court,  Ware  County; 
T.  A.  Parker,  Judge. 

S.  B.  Lyles  was  convicted  of  murder,  and 
be  brings  error.    AflSrmed. 

lilies  was  Indicted,  Med,  and  colnylcted 
for  the  murder  of  his  wife,  ESuIa  Lyles.  The 
evidence  discloses  that  on  the  evening  of  Jan- 
aary  90,  1907,  the  wife  and  infant  child  of 
L«7leB  were  shot  by  the  defendant  on  the 
front  porch  of  the  house  where  they  lived  im 
the  city  of  Waycross,  Ga.,  the  wife  dying  im- 
mediately, ai^d  the  child  within  a  few  houra 
Tbe  defendant,  together  with  his  wife  and 
baby,  had  just  returned  to  their  home,  bring- 
lag  with  them  a  double-barrel  hammerless 
abot^un,  which  defendant  had  previously 
loaned  to  a  friebd,  and  which  had  been  re- 
turned to  him.  There  were  no  eyewitnesses 
to  the  tragedy.  It  was  claimed  by  the  de- 
fendant that  the  shooting  was  accidental, 
and  that  it  occurred  in  the  manner  set  forth 
in  tbe  sixth  and  kilnth  divisions  oi;  the  opin- 
ion. It  was  contended  upon  the  part  of  the 
state  that  Lyles  had  been  drinking,  and  had 
made  certain  threats  against  his  wife,  who 
desired  to  leave  Waycross  and  return  to  the 
home  of  her  mother  In  Colquitt  county,  and 
that  the  defendant  intentionally  shot  and 
killed  bis  wife.  After  the  Jury  had  returned 
a  verdict  of  guilty,  the  defendant  moved  for 
a  new  trial,  and  excepts  to  the  Judgment 
overruling  his  motion. 

J.  Lw  Sweat  and  Jno.  T.  Myers,  for  plaintiff 
In  error.  John  W.  Bennett,  Sol.  Gen.,  W.  W. 
Osborne,  W.  W.  Lambdin,  and  Jna  C  Hart, 
Atty.  Gen.,  for  the  State. 

BECK,  J.  (after  stating  the  facts  as  above). 
1.  On  April  23,  1907,  the  defendant,  Lyles, 
was  put  upon  trial  in  the  superior  court  of 
Ware  county  under  an  indictment  charging 
him  with  the  offense  of  having  murdered  his 
wife.  The  Jury  trying  the  case,  after  remain- 
ing out  for  some  time,  reported  to  the  court 
their  inability  to  agree  upon  a  verdict,  and 
an  order  was  granted  declaring  a  mistrial. 
On  May  1st,  during  the  same  term  of  the 
court  as  that  at  which  the  mistrial  had  been 
declared,  the  case  against  Lyles  was  again 
called  for  trial,  when  the  defendant's  counsel 
submitted  a  motion  for  a  comtinuance,  based 
largely  upon  prevailing  conditions,  and  in- 
sisting that  the  case  go  over  until  such  future 
time  as  that  a  fair  and  impartial  trial  of  the 
defendant  could  be  had.  Instead  of  grantimg 
the  continuance  until  the  next  term  of  the 
court,  the  presiding  Judge  adjourned  the  court 
until  May  13,  1907,  and  on  May  14th  the  trial 
of  the  case  was  agaim  entered  upon.  As  a 
part  of  the  motion  for  continuance  made  on 
May  1st,  in  order  to  show  the  existence  of 
oondltions  unfavorable  to  the  defendant  and 
prejudicial  to  his  case,  there  is  a  narrative 
€f  what  la  aUagied  to  have  been  a  sensational 


scene  in  the  courthouse  at  the  time  the  mis- 
trial was  declared,  and,  further,  there  is 
set  out  at  length  certain  sensational  articles 
appearing  in  the  newspapers,  as  well  as  in- 
terviews and  statements  made  by  the  Solici- 
tor General  of  the  circuit  relative  to  the  case 
alnd  trial,  all  of  which,  counsel  for  movant  in- 
sisted, rendered  it  ''highly  improbable  for  the 
defendant  at  this  time  to  have  what  the  law 
guarantees  to  him,  a  fair  and  Impartial  trial." 
Another  ground  of  the  motion  for  continu- 
ance was  that  the  "defendant's  leading  and 
chief  counsel,  who  had  the  preparation  of  the 
case  and  its  management  and  direction  in 
hand  since  the  appointment  and  employment 
of  counsel.  Judge  Myers  only  being  associated 
with  him  during  the  Immediate  trial  of  the 
case,  is  now  physically  unable  to  proceed 
with  another  trial  of  the  case  at  this  term  of 
court"  Upon  hearing  the  motion  the  same 
was  refused,  and  the  presiding  judge  adjourn- 
ed said  court  until  May  13th,  and  on  May 
14th  proceeded  with  the  trial,  as  above  stated. 
It  does  not  appear  that  when  the  court  con- 
vened on  May  13th,  nor  on  May  14th,  when 
the  case  was  called  for  trial,  any  further  mo- 
tion for  continuance  was  made  or  insisted 
upoin;  but,  on  the  other  hand,  it  does  appear 
that  the  defendant's  counsel  announced  ready. 
Motions  to  continue  cases  are  addressed  to 
the  sound  discretion  of  the  court ;  and,  when 
a  motion  of  this  character  is  made  and  is 
overruled  by  the  trial  court,  this  court  will 
not  interfere  with  the  decision  of  the  judge 
below,  unless  a  flagrant  abuse  of  his  discre- 
tion is  made  to  appear.  Oglesby  v.  State,  121 
Ga.  e02,  49  S.  B.  706;  Rawlins  v.  State,  124 
Ga.  31,  52  S.  E.  1.  No  abuse  of  discretion  on 
the  part  of  the  judge  who  heard  and  passed 
upon  the  motion  fo^r  contiaiuance  is  made  to 
appear  in  this  case.  Excitement  in  the  pub- 
lic mind  and  prejudice  against  the  prisoner 
at  the  time  of  making  the  motion  was  not 
shown,  but  we  are  left  to  Infer  it  from  the 
nature  of  the  articles  and  interviews  pub- 
lished, and  the  description  of  the  scene  in  the 
courthouse,  without  any  other  evidence  what- 
ever. And,  even  if  there  was  such  excitement 
and  prejudice  agaimst  the  prisoner  and  his 
cause  in  the  minds  of  the  public  at  the  time 
the  motion  was  made  as  would  have  required 
a  continuance  of  the  case,  there  is  nothing  in  • 
the  record  to  show  that  it  had  not  subsided 
when  the  case  was  ordered  to  trial  on  the 
14th  of  May.  And  evein  If  the  showing  as  to 
the  physical  condition  of  the  leading  counsel 
for  the  defendant,  at  the  time  the  motion  for 
continuance  was  made,  was  such  as  to*  ren- 
der it  the  duty  of  the  court  then  to  contloiue 
the  case,  it  is  not  suggested  in  this  motion 
for  a  new  trial  that  the  counsel  had  not  re- 
covered his  health  and  strength,  or  that  he 
was  any  longer  unable  to  proceed  with  the 
trial.  Had  it  appeared  on  the  14th  of  May 
that  the  leading  counsel  for  the  prisoner  was 
sick  and  physically  unable  to  manage  the 
case  of  his  client,  we  have  no  doubt  that  fur- 
ther time  for  the  recovery  of  his  health  and 
strength   would   have  been   allowed.     This 
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ground  of  tbe  motion  Is  completely  disposed 
of  by  the  niliugs  in  the  cases  dted  above. 

^  After  the  rendition  of  the  verdict  find- 
ing the  defendant  guilty,  the  motion  for  a 
new  trial  was  made,  and  was  set  for  hearing 
on  the  15th  of  June.  When  the  motion  for 
a  new  trial  was  taken  up  for  hearing,  coun- 
sel for  the  movant  asked  for  a  continuance 
of  the  hearing,  on  the  following  grounds: 
"(1)  Because  of  the  absence  of  defendant's 
counsel,  the  brief  of  evidence  in  said  case 
♦  ♦  ♦  and  the  charge  of  the  court  •  •  • 
were  not  obtained  by  said  counsel  until 
.the  7th  or  8th  of  June,  1907,  and  the  regular 
term  of  the  city  court  of  Waycross,  presided 
over  by  Judge  J.  T.  Myers,  and  In  which 
court  J.  L.  Sweat  was  of  counsel  in  several 
cases,  having  convened  on  June  10, 1007,  and 
having  continued  in  session  until  the  after- 
noon of  June  13th,  said  counsel  have  not  had 
sufficient  opportunity  and  time  within  which 
to  carefully  read  and  consider  the  brief  of 
evidence  and  charge  of  the  court  by  this  date, 
with  a  view  of  ascertaining  whether  or  not 
the  same  is  correct."  (2)  Because  the  brief 
of  evidence,  although  approved  by  the  court, 
has  not  been  read  either  by  the  court,  coun- 
sel for  the  state,  or  counsel  for  the  defend- 
ant, 80  as  to  ascertain  whether  or  not  the 
same  is  correct.  (3)  Because  defendant's 
counsel  have  received  information  that  cer- 
tain of  the  Jurors  who  tried  said  case  were 
not  competent  to  try  the  same,  and  for  want 
of  time  said  counsel  have  not  had  a  "suffi- 
cient opportunity  to  investigate  and  verify 
said  information."  (4)  Because  counsel  for 
the  defendant,  for  all  the  reasons  stated, 
have  not  had  sufficient  time  within  which  to 
perfect  said  motion  for  new  trial  so  as  to 
have  the  same  heard  af  this  time;  and  (5) 
have  not  had  a  sufficient  opportunity  to  pre- 
pare upon  the  law  of  the  case  so  as  to  prop- 
erly argue  the  same  before  the  court  at  this 
time.  Thereupon  the  Judge  hearing  the  mo- 
tion passed  the  following  order:  "Defend- 
ant's counsel  having  been  personally  notified 
of  the  filing  of  the  brief  of  evidence  and 
charge  of  the  court  on  June  3d,  two  weeks 
before  this  motion  for  continuance  was  made, 
and  in  the  opinion  of  the  court  having  had 
ample  time  and  opportunity  to  make  all  nec- 
essary preparation  for  the  proper  considera- 
tion of  the  matter  for  new  trial,  upon  hear- 
ing had,  this  motion  for  continuance  is  over- 
ruled." And  error  is  assigned  upon  the  re- 
fusal of  a  continuance  of  the  hearing.  This 
exception  is  without  merit,  when  the  motion 
is  considered  tn  connection  with  the  explana- 
tion made  in  the  order  overruling  the  motion 
for  continuance.  Certainly  It  cannot  be  said 
that  the  Judge  had  abused  the  discretion 
with  which  he  is  vested  In  passing  upon 
questiouF  of  this  kind  as  completely  as  he  is 
when  passing  upon  a  question  of  continuance 
of  a  case  when  it  is  called  for  trial  before 
a  oourt  and  Jury. 

3.  Error  is  assigned  because  the  court  err- 
ed in  repelling  the  testimony  of  the  witness 


Enunet  McElreath,  to  the  effect  that,   ''im- 
mediately upon  hearing  the  shots  fired,"  the 
witness   and   Mr.   Pollard   "walked   around 
about  GO  yards  in  front  of  Lyles'  house,  pass- 
ed the  gate,   that  the  defendant  was   seen 
stooping  over,  and  he  raised  up  and   made 
this  exclamation:   'Gentlemen,  come  in  here. 
My  God  I  I  have  shqjt  my  wife.' "    It  is  con- 
tended that  this  evidence  should  have  been 
admitted  as  a  part  of  the  res  gests.    In  the 
case  of  Hall  v.  State,  48  Ga.  607,  it  was  said: 
"The  res  gestae  of  a  transaction  is  what  is 
done  during  the  progress  of  it,  or  so  nearly 
upon  the  actual  occurrence  as  fairly  to  be 
treated  as  contemporaneous  with  it.    No  pre- 
cise point  of  time  can  be  fixed  a  priori  where 
the  res  gestae  ends.    Each  case  turns  on  its 
own  circumstances.     Indeed,  the  inqruliy  is 
rather  into  events  than  into  the  precise  time 
which  has  elapsed."    And  the  Penal  Code  of 
1895   itself  provides  that  "declarations   ac- 
companying an  act,  or  so  nearly  connected 
therewith  in  time  to  be  free  from  all  sus- 
picion of  device  or  afterthought,  are  admis- 
sible in  evidence  as  part  of  the  res  gestae." 
Section  096.  Tried  by  these  rules,  the  pro- 
posed evidence  was  not  a  part  of  the  res 
gestae,  and  the  Judge  who  repelled  the  evi- 
dence might  well    have   held   that   It   was 
not  free  from  the  suspicion  of  afterthought. 
This  is  made  clear  when  we  take  into  con- 
sideration   the    testimony    of    the    witness 
preceding    that   stage   of    the    examination 
when  it  was  sought  to  elicit  the  proposed 
testimony,   the  exclusion   of   wUch   is   here 
made  the  ground  of  complaint.     It  appears 
that    the    witnesses    McElreath    and    Pol- 
lard were  together.     The  time  elapsing  be- 
tween the  first  shot  heard  by  these  witnesses 
and   the   time    Lyles  made    the   statement 
sought  to  be  introduced  as  a  part  of  the  res 
gestse  may  be  Judged  from  the  testimony  of 
the  witnesses  themselves.    From  that  testi- 
mony it  appears  that,  when  they  heard  the 
first  shot,  they  immediately  stopped,  and,  as 
McElreath  himself  said:    "We  kinder  hesi- 
tated, and  may  be  spoke  a  word  or  two — ^I 
don't   remember.     Then   we  heard   another 
shot,  and  heard  something  like — I  thought 
somebody  had  shot  a  fice  dog.     It  was  a 
kind  of  whining.    I  did  not  hear  that  whin- 
ing when  the  first  shot  was  fired."     After 
the  two  shots,  the  two  witnesses  stood  until 
Pollard  suggested  that  they  "go  down  there." 
To  reach  the  scene  of  the  shooting,  it  was 
necessary   for  them   to  retrace  their  steps 
along  Miller  street  to  Eads  street,  a  distance 
of  about  20  steps.    Thence  they  went  along 
Eads  street  to  Lyles*  house,  a  distance  of 
about  180  feet    Before  they  reached  Lyles' 
house,  they  had  walked  slowly  a  distance  of 
some  240  feet.     This  would  have  required 
something  like  a  minute  or  a  minute  and  t 
half.    When  they  reached  Lyles'  house,  they 
saw   him   moving  about  on  the  porch,  bat 
perceived  nothing  to  indicate  the  occurrence 
of  the  deed  of  violence  which  had  been  per- 
petrated.    Lyles  was  moving  about  on  the 
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porch  in  a  stooping  pasture,  as  if  searching 
for  some  object  on  the  floor.    The  witnesses 
proceeded  slowly  along  Bads  street  until  they 
had    passed   the  gate  that  led   into  Lyles' 
house,  about  20  feet,  and  then  they  discover- 
ed the  feet  of  the  woman  who  had  been  killed. 
Upon   making  this  discovery,  they  stopped 
and  started  to  go  back  into  the  house,  where 
they  perceived  Lyies  with  a  gun  in  his  hands 
^vhlch  he  was  in  the  act  of  unbreechlng.    All 
of    tliis  occurred  before  I/yles  uttered  the 
wordjB  which  counsel  for  plaintiff  in  error 
say  should  have  been  admitted  as  a  part  of 
the  res  gestae.     In  view  of  the  rule  laid 
down   in  the  cases  referred  to,  we  cannot 
say  that  the  Judge  erred  in  repelling  the 
testimony.     It  may  be  well,  in  this  connec- 
tion, to  repeat  what  was  said  in  the  case  of 
Futch  V.  State,  90  Ga.  472.  16  S.  E.  102:  "To 
except  a  statement  from  the  rule  which  ex- 
cludes hearsay,  it  must  be  not  merely  oon- 
temporanepus  with  the  act,  but  also  'free 
from  all  suspicion  of  device  or  afterthought' 
Code  [1882],  %  3773.    As  was  said  by  Bleck- 
ley,  Chief  Justice,   in  Travelers*  Insurance 
Co.  v.  Sheppard,  85  Ga.  775,  12  S.  B.  18,  26: 
'What  the  law  altogether  distrusts  is  not 
afterspeech,  but  afterthought    •    ♦    ♦    That 
they,  [the  declarations]  shall  appear  to  be 
spontaneous  is  indispensable,  and  it  is  for 
this  reason  alone  that  they  are  required  to 
be  speedy.     There  must  be  no  fair  oppor- 
tunity for  the  will  of  the  speaker  to  mold  or 
modify  them.     His  will  must  have  become 
and  remained  dormant,  so  far  as  any  delib- 
eration in  Qoncocting  matter  for  speech  or 
selecting  words  is  concerned.    •    •    ♦    His 
declarations  must  be  the  utterance  of  human 
nature,  or  the  genus  homo,  rather  than  of 
the  individual.    •    •    •    If  the  state  of  his 
mind  be  such  that  his  individuality  is  for  the 
time  being  suppressed  and  silenced,  so  that 
he  utters  the  voice  of  humanity  rather  than 
of  himself,  what  he  says  is  regarded  by  the 
law   as   in  some  degree  trustworthy.'     Al- 
though this  statement  may  have  been  made 
within  a  minute  after  the  shooting,  the  man- 
ner in  which  it  was  made  was  indicative  of 
at  least  some  degree  of  afterthought."    See, 
also,  the  case  of  Warrick  v.  State,  125  Ga. 
133,  53  S.  E.  1027,  where  Lumpkin,  J.,  col- 
lects and  discusses  the  cases  bearing  upon 
the  question  under  consideration. 

What  we  have  said  above  applies  with 
equal  force  to  the  assignments  of  error  in  the 
sixth,  seventh,  eighth,  ninth,  and  tenth 
grounds  of  the  motion  for  a  new  trial,  and 
renders  any  extended  discussion  of  the  rea-- 
sons  for  overruling  those  grounds  unneces- 
sary. Clearly  the  testimony  of  the  witness 
Pollard  which  was  excluded  was  rightly  re- 
pelled. That  testimony,  as  set  forth  in  the 
sixth  ground  of  the  motion,  is  as  follows: 
"That  said  witness  W.  H.  Pollard,  with  the 
witness  Emmet  >McElreath,  Immediately  up- 
on bearing  the  shots  fired,  walked  around 
and  in  front  of  the  house  where  the  defend- 
ant, lories,  liYed,  within  a  minute's  time,  and 


Just  as  they  passed  the  gate  heard  the  ex- 
clamation made  by  the  defendant  Lyles  from 
his  porch,  *My  God!  my  God!  come  in  here. 
I  have  shot  my  wife';  or,  *Come  In  here, 
gentlemen.  My  God !  I  have  shot  my  wife* — 
and  that  upon  going  in  and  upon  the  porch 
and  within  half  a  minute's  time  that  he  heard 
the  defendant  state  that  the  shooting  was  ac- 
cidental, in  response  to  a  question  from  wit- 
ness as  to  how  it  occurred."  The  exclama- 
tion, "My  God!  my  God!  come  in  here.  I 
have  shot  my  wife,"  or,  "Come  in  here,  gentle- 
men. I  have  shot  my  wife" — was  the  same 
as  that  to  which  the  witness  McElreath  pro- 
posed to  testify,  and  cannot  be  held  to  have 
been  illegally  excluded,  for  the  reasons  which 
we  have  given  above.  And  for  stronger  rea- 
sons the  statement  made  by  the  defendant 
that  "it  was  accidental"  was  objectionable, 
because  it  was  a*  mere  narrative  and  a  self- 
serving  statement  made  "in  response  to  a 
question  of  the  witness  as  to  how  it  occurred." 
Reasons  similar  to  those  which  we  have 
offered  for  holding  that  the  evidence  of  Pol- 
lard and  McElreath  was  inadmissible  apply 
to  the  rulings  made  by  the  court  upon  the 
admissibility  of  the  testimony  of  McClelland, 
Daniel,  and  Devenport,  as  set  forth  in  the 
eighth,  ninth,  and  tenth  grounds  of  the  mo- 
tion, respectively. 

4.  Error  is  assigned  because  the  court  al- 
lowed the  Solicitor  General,  in  examining  the 
state's  witness  Hunt  before  the  Jury,  to  pro- 
pound to  the  witness  the  questions:  "Did  he 
not  call  his  wife  a  fool  in  your  presence?" 
"Did  he  state  anything  furtherr  Which 
questions  were  objected  to  on  the  ground 
that  they  were  leading  and  improper.  We  do 
not  discover  anything  Improper  in  the  ques- 
tions set  forth,  and  it  was  in  the  discretion 
of  the  court  to  allow  leading  questions.  It 
was  further  insisted  In  this  same  ground  of 
this  motion  that  the  court  committed  error, 
when,  in  response  to  this  statement  of  the 
Solicitor  General,  "I  am  going  to  ask  per- 
mission of  your  honor  to  interrogate  this  wit- 
ness again,  and,  as  to  that  question,  your  honor 
sees  I  have  an  unwilling  witness,"  he  said.  "Go 
ahead  and  ask  that  question."  Counsel  for 
the  defendant  insists  that  this  was  errone- 
ous "because  Hunt  was  not  only  a  state's 
witness,  but  apparently  a  most  willing  wit- 
ness for  the  state,  and  said  questions,  re- 
marks, and  ruling  tended  to  give  undue 
weight  to  the  evidence  of  said  witnesis  and 
to  prejudice  the  defense."  We  do  not  think 
that  the  remark  or  ruling  of  the  court  was 
erroneous  for  any  of  the  reasons  assigned. 
The  court  made  such  a  disposition  of  the  mat- 
ter brought  to  bis  attention  by  the  question, 
statement  of  the  Solicitor  General,  and  the 
objection,  as  was  clearly  within  his  discre- 
tion. If  the  statement  made  by  the  Solicitor 
General  had  been  untrue  in  point  of  fact,  or 
if  there  was  any  impropriety  In  it  tending  to 
injure  the  defendant's  cause,  the  impropriety 
might  have  been  pointed  out  to  the  court, 
and  no  doubt  the  Judge  would  have  removed 
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any  burtful  effect  of  the  same  by  giving  to 
the  Jury  the  necessary  prophylactic  caution. 

5.  The  court  charged  the  jury  as  follows: 
"You  have  been  impaneled  to  try  a  most  im- 
portant issue.  In  fact,  it  is  one  of  the  most 
important  issues  that  can  be  committed  to  a 
jury.  It  is  one  of  vital  importance  to  the 
accused,  because  with  him  It  is  a  question 
of  life  or  death,  or  imprisonment  in  the  peni- 
tentiary for  life.  It  is  a  question  of  no  less 
Importance  to  the  public  by  its  laws  to  pro- 
tect its  citizens  in  the  enjoyment  of  their 
lives,  their  liberties,  their  reputations,  and 
their  property.  It  is  in  return  for  this  pro- 
tection that  the  citizen  owes  obedience  to 
the  government  The  protection  which  the 
law  provides  for  you  and  your  families,  even 
while  you  are  asleep,  can  only  be  afforded  to 
you  by  a  rigid  and  impartial  enforcement 
and  vindication  of  the  law."  The  error  com- 
plained of  consisted,  as  counsel  for  the  ac- 
cused contends,  "in  the  improper  statement 
of  the  issue  for  which  the  jury  had  been  em- 
paneled to  try  said  case,  and  for  the  reason 
that  said  issue  not  only  involved  the  render- 
ing of  a  verdict  of  guilty,  carrying  with  it 
the  death  penalty  or  imprisonment  in  the 
penitentiary  for  life,  but  the  acquittal  of 
defendant  under  his  plea  of  not  guilty.  And, 
moreover,  in  view  of  the  excitement  and  prej- 
udice claimed  by  the  defense  to  exist,  said 
charge  was  calculated  unduly  to  impress  the 
Jury  with  the  belief  that  it  was  their  duty 
under  all  the  circumstances  to  convict  the 
defendant"  However  subject  to  the  criticism 
made  upon  this  excerpt  from  the  charge  it 
might  have  been,  standing  alone,  the  ob- 
jectionable features  were  removed  when  the 
court  added  immediately  to  the  foregoing  the 
following  caution:  "This  is  accomplished 
just  as  truly  in  the  vindication  and  acquittal 
of  one  who  is  innocent  as  it  is  in  the  convic- 
tion and  punishment  of  one  who  Is  guilty.** 
In  the  case  of  Beck  v.  State,  76  Ga.  452,  it 
was  said:  "The  eighth  ground  complains  of 
the  manner  in  which  the  court  presented  the 
case  to  the  jury;  that  he  spoke  of  the  mo- 
mentous issues  Involved  in  the  case — on  the 
one  hand,  the  good  order,  peace,  and  security 
of  society ;  on  the  other,  the  life  and  liberty 
of  the  defendant — ^but  the  court  followed  by 
stating  the  precise  issues  involved  in  the  case, 
and  this  was  done  fully  and  fairly,  and  the 
jury  were  duly  cautioned  not  to  let  prejudice, 
passion,  or  excitement  deprive  the  prisoner 
of  any  rights  to  which  he  was  entitled.  The 
statement  complained  of  did  the  prisoner  no 
harm.  A  charge  similar  to  this  was  approved 
by  this  court  in  Choice's  Case,  above  referred 
to  [31  Ga.  424]."  See,  also,  the  case  of  Van- 
derford  v.  State,  126  Ga.  753,  56  S.  B.  1025. 

6.  The  court  did  not  err  In  instructing  the 
jury  that  there  was  "no  denial  that  the  homi- 
cide was  committed,  and  the  defendant,  Lyles, 
took  the  life  of  the  deceased,  Eula  Lyles." 
The  plain  meaning  of  the  defendant's  state- 
ment was  that  he  accidentally  fired  the  shot 
that  killed  his  wife;   and,  while  he  insisted 


that  the  killing  was  accidental,  his  state 
ment  nevertheless  amounted  to  an  admlaBioii 
that  he  had  OMnmitted  the  homicide,  in 
part  the  statement  was  as  follows:  "I  push- 
ed the  catch  [the  safety  slide]  off  the  gun. 
and  started  into  the  room.  I  had  the  gun 
up  something  like  that  [indicating  that  he 
had  the  gun  in  his  right  hand,  with  the  bar- 
rel extending  upward  above  his  head].  •  •  • 
I  turned  to  go  to  the  door  to  go  in  to  make 
a  light  there.  ♦  •^  •  When  I  turned  to 
go  there,  I  had  the  gun  up  something  in  that 
shape  [indicating  that  he  had  the  gun  in  his 
right  hand,  with  the  barrel  extending  above 
his  head].  I  do  not  know  exactly  how  I  had 
it  ♦  •  •  I  made  a  step  or  two  towards 
where  she  was.  As  I  started,  she  got  up  and 
started  towards  me.  We  met  somewhere  t>e- 
tween  the  two  doors.  She  asked  me  to  take 
the  baby,  and  raised  the  baby  up  in  her  arms 
like  that  [indicating].  When  she  did  I  drop- 
ped the  gun  down — I  do  not  know  how,  but 
it  fell  down  something  in  that  shape  [indicat- 
ing that  gtm  fell  over  until  the  barrel  was 
about  in  a  horizontal  position,  on  a  level 
with  his  shoulder].  I  was  reaching  my  left 
hand  for  the  baby  when  it  [the  gun]  fell  over 
and  fired.  •  •  •  .  Mr.  Pollard  and  Mr.  Mc- 
Elreath  and  a  couple  of  others  came  in.  The 
next  one  that  came  I  think  was  Newt  Mo 
Clellan.  I  told  him  it  was  accidental,  and 
told  everybody  that  came.  I  hollered  for  all 
to  come  that  I  could.  I  told  McClelland  to 
come.  I  told  him  it  was  an  accident"  That 
we  have  set  forth  the  plain  meaning  of  the 
statement,  judging  from  a  passage  in  tbe 
brief  of  counsel  for  plaintiff  in  error,  is  sup- 
ported by  the  construction  placed  by  counsel 
themselves  upon  the  words  of  the  defendant. 
Counsel  in  their  brief  say:  "It  is  true  that 
strong  circumstances  were  proven  tending  to 
establish  that  fact,  but  that  would  make  it 
a  case  of  circumstantial  evidence;  and  It  is 
also  true  that  in  Lyles*  statement  to  the  juij 
it  is  claimed  that  the  shot  which  kiUed  his 
wife  was  accidentally  fired;  but  the  state's 
case,  as  charged  in  the  indictment,  that  tbe 
defendant  Lyles,  with  malice  aforethought 
willfully  and  intentionally  shot  and  murdered 
bis  wite,  was  dependent  solely  upon  circum- 
stantial evidence."  To  sustain  the  assign- 
ment of  error  contained  in  this  ground  would, 
indeed,  be  trifiing  with  justice. 

7.  The  court  charged  the  jury  as  follows: 
"The  defendant  in  this  case,  while  he  admits 
the  killing,  says  it  was  tbe  result  of  an  un- 
avoidable accident  and  says,  therefore,  be 
should  not  be  convicted,"  and,  "as  to  that  I 
charge  you,  gentlemen  of  the  jury,  that  I' 
you  find  that  this  contention  upon  the  part  of 
the  defendant  is  established  by  the  facts  and 
circumstances  on  the  case,  then  it*  would  be 
your  duty  to  acquit  him."  Gotmsel  insist 
that  this  was  error,  because  It  placed  upon 
tbe  defendant  the  burden  of  not  only  showini: 
that  the  firing  was  accidental,  but  that  it 
was  an  unavoidable  accident,  in  order  to  en- 
title him  to  a  verdict  of  acquittaL    Whether 
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or  not  the  defendant's  statement  can  fairly  be 
so  construed  as  to  bold  that  he  claimed  the 
killing  to  have  been  the  result  of  an  unavoid- 
able accident  we  do  not  think  that  any  harm 
was  done  him  by  stating  the  contentions  of 
the  defendant  as  they  appear  in  this  extract 
from  the  charge,  especially  as  the  court  subse- 
quently in  the  charge  instructed  the  Jury  as 
follows:  ''If,  upon  the  contrary,  you  find 
that  at  the  time  of  this  shooting  this  defend- 
ant did  not  intend  to  shoot  his  wife,  that  he 
simply  had  liis  gun,  taking  it  home  with  him, 
that  he  loaded  it,  and  that  he  had  taken  off 
the  safety  to  put  it  up  in  that  condition,  and 
that  his  wife  undertook  to  hand  him  the  baby, 
and  while  he  was  reaching  for  it  the  gun  ac- 
cidentally fell  over  in  position,  and  that  un- 
consciously and  unintentionally  his  finger 
struck  the  trigger  and  the  gun  fired  off,  and 
he  killed  his  wife  under  those  circumstances, 
then  I  charge  you  that  it  would  be  your  duty 
to  acquit  the  defendant,  because  he  would 
not  be  guilty  of  the  offense  of  murder." 

8.  There  was  some  evidence  in  the  case 
from  which  the  Jury  would  have  been  au- 
thorized to  find  that  at  tlie  time  of  the  shoot- 
ing the  defendant  was  in  a  state  of  intoxica- 
tion, and  the  court  in  reference  to  this  fea- 
ture of  the  case  charged  the  Jury  as  follows: 
"It  was  the  contention  upon  the  part  of  the 
state  that  at  the  time  of  the  homicide  the 
defendant  was  in  a  state  of  intoxication.  As 
to  that,  I  charge  you  that  drunkenness  is  no 
excuse  for  crime.  The  law  does  not  permit  a 
man  to  avail  I4mself  of  his  own  vice  and 
misconduct  to  shelter  him  from  the  legal  con 
sequences  of  his  own  acts."  This  portion  of 
the  charge  was  excepted  to  on  the  ground 
that  it  was  unauthorized  by  the  evidence  in 
the  case,  and  tended  to  prejudice  the  defend- 
ant in  the  minds  of  the  Jury.  We  do  not 
think  tliat  the  charge  was  error  for  any  of 
the  reasons  assigned. 

9.  We  do  not  think  that  the  court  erred 
in  refusing  to  charge  the  Jury  upon  the  sub- 
ject of  involuntary  manslaughter.  Counsel 
for  plaintiff  in  error  insist  that,  under  the 
evidence  and  the  defendant's  statement,  the 
Jury  would  have  been  authorized  to  convict 
the  defendant  of  the  offense  of  involuntary 
manslaughter  in  the  commission  of  a  lawful 
act  without  due  caution  and  circumspection, 
and  submitted  to  the  court  a  written  request 
to  charge,  adapted  to  that  theory  of  the  case. 
Certainly  nothing  in  the  evidence  would  liave 
authorized  the  charge  requested,  and  we  do 
not  think  that  the  statement  of  the  defend- 
ant himself  offers  matter  to  which  such  a 
cliarge  would  liave  been  pertinent  In  the 
defendant's  statement  immediately  preceding 
that  portion  set  forth  in  the  sixth  division 
of  this  opinion,  we  find  the  following:  "The 
gun  was  standing  by  the  steps.  I  went  to 
the  steps  and  picked  the  gun  up  and  loaded 
the  gun  at  the  steps,  standing  right  in  front 
of  the  steps.  I  put  the  shells  in  it  and  load- 
ed it  We  always  left  the  gun  in  the  house 
Joaded  ever  since  we  lived  there.    This  catch 


[indicating  safety  slide]  is  hard  to  work.  I 
can't  work  it  very  well,  and  no  lady  could 
work  it  at  all,  and  we  always  left  the  catch 
off  the  gun  on  account  of  her  using  the  gun. 
It  is  perfectly  safe  with  that  off,  so  you  don't 
touch  the  triggers  any  way."  If  the  defend- 
ant's statement  were  true,  then  he  was  guilty 
of  no  crime  whatever.  He  was  carrying  the 
gun  in  a  safe  and  prudent  manner.  He  had 
arranged  the  safety  slide  provided .  for  the 
purpose  of  leaving  the  gun  in  a  condition  to 
be  used  by  his  wife  if  the  occasion  arose, 
and  he  was  going  into  the  house  when  his 
wife  started  up  and  towards  him,  and  she 
held  the  baby  up  for  him  to  take  it  When 
she  did  that,  "he  dropped  the  gun  down," 
and  "it  fell"  into  a  horizontal  position  on  a 
level  with  his  shoulder.  The  accused  was  in 
the  act  of  reaching  his  left  hand  for  the  baby 
when  the  gun  "fell  over  and  fired."  If  all 
of  this  were  true,  considering  the  emergency 
under  which  the  defendant  acted  at  the  time 
the  gun  was  brought  down  or  "fell  down,"  the 
proposition  that  he  should  be  punished  as  for 
a  crime  is  only  a  little  less  than  shocking. 
Suppose,  as  suggested  by  counsel  for  the 
state,  that  the  court  had  charged  the  law  of 
involuntary  manslaughter,  and  the  defend- 
ant had  been  found  guilty  of  that  offense,  do 
we  doubt  that  good  ground  would  have  been 
found  here  for  an  appeal  to  the  court  to 
grant  a  new  trial?  The  defendant  by  his 
own  statement  raises  and  emphasizes  the 
theory  that  the  killing  of  his  wife  was  the 
result  of  an  unfortunate  accident  unmixed 
with  any  evil  design  or  intention.  He  par- 
ticularized circumstances  to  show  that  he 
was  free  from  fault,  and  his  theory  was  duly 
submitted  to  the  Jury. 

But  if  we  have  not  correctly  construed 
wliat  the  defendant  said  in  his  statement, 
and  if  under  that  statement  he  was  entitled 
to  a  charge  upon  the  law  of  Involuntary  man- 
slaughter in  the  commission  of  a  lawful  act 
without  due  caution  and  circumspection,  the 
failure  to  charge  upon  that  subject  was  not 
harmful  to  the  accused,  because  the  court 
summed  up  the  circumstances  as  they  were 
stated  by  the  accused  to  have  been,  and  in- 
structed the  Jury  that,  if  they  believed  the 
killing  occurred  in  the  manner  and  under  the 
circumstances  narrated  by  the  prisoner,  he 
would  not  be  guilty  of  any  crime.  (See  the 
last  excerpt  from  the  charge  in  the  seventh 
divisicin  of  this  opinion.)  If,  under  the  facts 
as  stated  by  the  defendant,  the  Jury  would 
have  been  authorized  to  find  him  guilty  of  in- 
voluntary manslaughter,  and  the  Judge  charg- 
ed that  if  they  believed  the  killing  to  have 
occurred  in  the  manner  and  under  the  cir- 
cumstances described  by  the  accused,  it 
would  be  their  duty  to  acquit,  the  charge 
was,  upon  that  point  more  favorable  to  the 
accused  than  he  had  a  right  to  demand,  and 
he  will  not  be  heard  to  complain.  "Undnr 
the  decision  in  Hill  v.  State,  41  Ga.  484,  the 
omission  by  the  court  to  charge  on  the  sub- 
ject of  involuntary  manslaughter  in  the  com- 
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mission  of  an  nnlawfal  act,  based  on  the 
theory  of  an  accidental  discharge  of  the  pis- 
tol, furnishes  no  ground  for  a  reversal,  where 
the  court  charged  that  the  same  facts  on 
which  instructions  as  to  involuntary  man- 
slaughter might  have  been  based  would  re- 
sult in  the  acquittal  of  the  accused.  Such 
charge  was  more  favorable  to  the  defendant 
than  that  which  he  complains  was  not  given.*' 
Johnson  v.  State,  130  Ga.  — ,  60  S.  K  160. 

There  were  other  grounds  of  the  motion 
which  we  have  not  thought  It  necessary  to 
discuss.  In  none  of  them  was  error  upon 
the  part  of  the  trial  court  made  to  appear. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(62  w.  va.  600) 

STATE  V.  DAVIS. 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Nov.  12,  1907.) 

1.  Intoxicating  Liquobs  —  Iixigal  Sals  — 
Place  of  Salb--Evidencs. 

A  judgment  of  acquittal,  in  a  case  sub- 
mitted to  tlie  court  in  lieu  of  a  jury,  on  an 
agreed  statement  of  facts,  showing  that  the  ac- 
cused, a  licensed  retail  dealer  in  intoxicating  liq- 
uors, had  received  at  his  place  of  business  a 
telephone  message  ordering  liquor  to  be  delivered 
at  the  place  of  residence  of  the  customer,  and 
there  to  be  paid  for,  and  accepted  the  order, 
selected  from  his  stock  the  article  ordered,  and 
delivered  it,  and  received  payment  therefor  in 
accordance  with  the  terms  of  the  order,  is  not 
erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  29,  Intoxicating  Liquors,  fi  l62.] 

2.  Sams— When  Sale  wab  Completed. 

On  a  writ  of  error  in  such  case,  the  state 
is  regarded  as  a  demurrant  to  evidence,  and 
it  would  be  competent  for  a  jury  to  find,  on 
the  facts  agreed,  and  common  information  and 
knowledge  of  the  practice  of  retail  dealing, 
which  they  have  the  right  to  consider,  that  the 
sale  was  complete,  so  as  to  pass  the  title  to  the 
liquor,  at  the  dealer's  place  of  business. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  313.] 

3.  Same— Place  of  Sale. 

A  sale  by  a  retail  dealer  in  intoxicating  liq- 
uors, in  which  the  delivery  is  made  within  the 
town  or  county  in  which  he  has  a  license,  in 
fulfillment  of  an  order,  received  and  accepted 
at  the  place  of  business,  designated  in  his  li- 
cense, from  his  stock  of  goods  kept  in  that  place, 
is  deemed  by  the  law  a  sale  at  the  place  ol 
business,  and  not  a  sale  at  the  place  of  delivery, 
unless  it  appears  that  the  place  of  delivery  was 
agreed  upon  as  the  place  of  sale. 

J  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  29,  Intoxicating  Liquors,  §  162.] 

4.  Statutes— Constructions. 

A  contemporary  expositiou  of  a  statute,  un- 
certain in  its  meaning,  recognized  and  acquiesced 
in  for  a  long  period  of  time  by  the  officers 
charged  with  the  duty  of  enforcing  it.  the 
courts,  the  Ixigislature,  and  the  people,  will  be 
adopted  unless  it  is  manifestly  wrong. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  |  294.] 

McWhorter,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Cabell  County. 

C.  A.  Davis  was  convicted  for  an  illegal 
sale  of  liquor,  and,  on  verdict  for  defendant, 
the  state  brings  error.    Affirmed. 


Geo.  S.  Wallace,  for  plaintiff  In  error. 
Williams,  Scott  &  Lovett  and  Gea  I.  Neal 
for  defendant  in  error. 

POFFElNBAItGER,  J.  The  criminal  court 
of  Cabell  county,  on  the  trial  of  C.  A.  Davis, 
charged  with  having  sold  intoxicating  liq- 
uors without  having  a  state  license  for  the 
sale  thereof,  found  the  accused  not  guilty 
and  discharged  him,  on  the  following  facts, 
a  jury  having  been  waived,  the  case  submit- 
ted to  the  court  in  lieu  thereof,  and  the  facts 
agreed:  "Charles  Davis,  the  defendant,  is 
a  resident  of  the  city  bf  Huntington,  county 
of  Cabell,  and  state  of  West  Virginia.  He 
is  engaged  in  the  business  of  selling  spiritu- 
ous liquors,  etc.,  and  is  duly  licensed  to  sell 
the  same  at  No.  755  Second  avenue,  in  said 
city.  And,  for  a  more  particular  description, 
his  place  of  business  where  he  keeps  and 
maintains  a  saloon  is  the  southwest  comer 
made  by  the  intersection  of  Second  avenue 
and  Wight  street  in  said  city  of  Huntington ; 

that  on  the day  of  October,  1905,  and 

within  one  year  prior  to  the  finding  of  the 
said  indictment,  one  Emma  McDonald,  re- 
siding with  one  Bettle  Mead,  at  No.  

on  Second  avenue,  in  said  city,  and  distant 
about  one  square  from  the  said  defendant's 
saloon,  gave  an  order  from  the  house  where 
she  resided,  over  the  telephone,  to  tlie  de- 
fendant at  his  place  of  business,  to  forward 
to  her  at  her  place  of  residence  a  certain 
quantity  of  beer,  and  that  she  would,  when 
the  beer  was  delivered  to  her,  pay  the  price 
for  the  same;  that,  pursuant  to  said  order 
So  made,  the  defendant  had  forwarded  to  her 
the  beer  by  his  porter,  and  that  when  the  por- 
ter delivered  it  to  her  she  paid  him  for  it 
She  stated  that  she  bad  a  number  of  times  or- 
dered beer  In  this  way ;  that  same  had  been 
sent  to  her  by  the  defendant,  and  that  when 
delivered  she  would  pay  for  it,  and  she  al- 
ways knew  the  price  of  the  beer;  that  one 
time,  or  perhaps  of tener,  she  had,  when  phon- 
ing to  the  defendant  for  beer,  stated  to  him 
that  she  did  not  have  the  necessary  change, 
but  that  she  had  money  of  such  and  such 
denomination,  and  that  if  defendant  would 
send  with  the  beer  the  requisite  change,  that, 
in  that  manner,  she  could  and  would  pay  for 
the  beer ;  that  at  such  time  or  times  the  de- 
fendant had  sent  the  necessary  change  as  re- 
quested, and  that  in  that  way  spe  had  paid 
for  the  beer."  The  circuit  court  of  said 
county  having  refused  a  writ  of  error,  one 
was  granted  by  this  court 

The  authorities  seem  to  hold  almost  uni- 
formly that  a  sale  within  the  meaning  of  all 
statutes  making  certain  sales  illegal  is  a 
complete  sale,  passing  the  title  to  the  liquor 
from  the  vendor  to  the  vendee,  not  a  mere 
executory  contract  of  sale.  •*The  offense  of 
illegally  selling  liquor  is  not  committed  by  a 
bargain  or  executory  contract  of  sale.  There 
must  be  a  completed  sale,  which  passes  the 
property,  consummated  by  the  act  of  the 
parties,  as  distinguished  from  the  operation 
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of  the  law,  and  amotmtlng  to  a  vending  and 
purchasing  of  the  particular  commodity.  It 
la  not  necessary  that  the  liquor  should  have 
been  paid  for  by  the  purchaser.  But  there 
most  have  been  a  delivery  of  the  liquor  to 
him."  23  Cyc.  180.  This  Is  the  construction 
given  to  oar  statute  in  State  v.. Hughes,  22 
T«sr.  Va.  743.  State  v.  Flanagan,  88  W.  Va. 
53,  17  S.  E.  792,  22  L.  R.  A.  430,  45  Am.  St. 
Rep.  836,  applies  the  same  test.  The  all- 
Important  question,  therefore,  is  what  con- 
stitutes an  executed  contract  of  sale?  All 
the  authorities  say  this  is  a  question  of  the  In- 
tention of  the  parties,  and  that  It  Is  possi- 
ble for  them  to  make  the  title  pass  at  such 
stage  of  the  negotiations  as  they  may  see  fit, 
provided  there  Is  an  offer  of  purchase  or  sale 
on  the  one  hand,  and  accepted  on  the  other 
hand,  and  an  agreement  as  to  the  identity  of 
the  thing  to  be  sold  and  the  price  to  be  paid 
for  it  So  far  as  the  possession  Is  concerned, 
it  may  remain  with  the  seller  or  pass  to  the 
buyer.  Actual  delivery  into  the  hands  of  the 
vendee  is  not  essential.  Morgan  v.  King,  28 
W.  Va.  1,  57  Am.  Rep.  633 ;  Hood  v.  Bloch, 
29  W.  Va.  245,  11  S.  E.  910.  Usually,  wh6n 
the  thing  sold  remains  in  the  possession  of 
the  seller  or  some  third  person,  and  the  sale 
is  regarded  as  complete,  there  Is  no  duty 
resting  upoif  the  vendor  to  make  an  actual 
removal  thereof  from  his  premises  or  de- 
livery thereof  into  the  possession  of  the  ven- 
dee. This  is  a  circumstance  bearing  on  the 
question  of  intention,  which.  In  many  cases, 
has  controlling  force.  It  was  regarded  as 
such  in  Pleasants  v.  Pendleton,  6  Rand.  (Va.) 
473,  18  Am.  Dec.  726,  Dixon  v.  Myers,  7 
Grat.  (Va.)  240,  Haxall  v.  Willis,  15  Grat. 
(Va.)-434,  Morgan  v.  King,  28  W.  Va.  1,  57 
Am.  Rep.  633,  and  Hood  v.  Bloch,  29  W.  Va. 
245,  11  S.  B.  910.  Indeed,  there  are  few  in- 
stances in  which  the  title  is  said  to  have 
passed,  when  by  the  contract,  the  vendor 
has  taken  It  upon  himself  to  make  an  actual 
delivery  at  a  given  place.  Thus,  in  Bloyd  v. 
Pollock,  27  W.  Va.  75,  the  vendor  agreed  to 
deliver  the  article  sold  at  a  railway  depot, 
and  it  was  held  that  the  title  did  not  pass, 
and  the  sale  was  not  executed  and  complete, 
until  after  the  delivery  had  been  made  as 
stipulated. 

Notwithstanding  these  apparently  arbitra- 
ry rules.  Judge  Johnson,  speaking  for  this 
court  in  Morgan  v.  King,  after  having  re- 
viewed a  number  of  decisions  illustrating  the 
operation  of  these  principles,  declared  the 
general  rule  to  be  that  the  intention  of  the 
parties  controls,  whatever  it  may  have  been. 
The  rule  was  enunciated  in  the  following 
terms:  "It  is  very  evident  from  these  cases 
that  the  general  rule  needs  qualification. 
The  intention  of  the  parties  in  a  contract  o/ 
this  character  as  in  any  other  contract  is  the 
agreement;  and  the  general  rule,  that  we 
have  so  often  referred  to  in  the  cases  cited, 
is  but  the  expression  of  what  the  judges 
thought  in  each  particular  case  was  the 
agreement  of  the  parties.    It  will  not  be  de- 


nied by  any  one  that  the  parties  can  express- 
ly agree  that  the  articles  purchased  shall 
pass  at  once  to  the  buyer,  although  they  are 
to  be  measured,  weighed,  or  counted,  and  the 
price  Is  to  be  precisely  ascertained  and  paid 
in  the  future.  In  every  case  the  Inqul.ry  is: 
What  was  the  Intention  of  the  parties?  When 
that  intention  is  ascertained  the  law  will  re- 
spect it  The  question  whether  a  sale  of 
personal  property  is  complete  or  only  ex- 
ecutory is  to  be  determined  from  the  Intent 
of  the  parties  as  gathered  from  their  con- 
tract, the  situation  of -the  thing  sold,  and  the 
circumstances  surrounding  the  sale.  Where 
the  goods  sold  are  sufficiently  designated,  so 
that  no  question  can  arise  as  to  the  thing  In- 
tended, it  is  not  absolutely  necessary  that 
there  should  be  a  delivery,  or  that  the  goods 
should  be  In  a  deliverable  condition,  or  that 
the  quality  or  quantity,  when  the  price  de- 
pends upon  either  or  both,  should  be  deter- 
mined; these  are  circumstances  indicating 
intent,  but  are  not  conclusive.  But  where 
anything  is  to  be  done  by  the  vendor  or  by 
the  mutual  concurrence  of  both  parties  for 
the  purpose  of  ascertaining  the  price  of  the 
goods,  as  weighing,  testing,  or  measuring 
them,  where  the  price  Is  to  depend  upop  the 
quantity  or  quality  of  the  goods,  the  per- 
formance of  these  things,  in  the  absence  of 
anything  indicating  a  contrary  intent.  Is  to 
be  deemed  presumptively  a  condition  prece- 
dent to  the  transfer  of  the  property,  although 
the  individual  goods  are  ascertained  and 
are  in  such  a  state  that  they  may  and  ought 
to  be  accepted.  Where  the  contract,  the 
situation  of  the  things  sold,  and  the  circum- 
stances surrounding  the  sale  are  such  as  to 
Justify  a  jury  in  finding  that  the  sale  was 
complete,  and  that  the  title  of  the  property 
passed  to  the  buyer,  the  trial  court  ought 
not,  and  a  fortiori  the  appellate  court  will 
not,  set  aside  the  verdict." 

In  State  v.  Hughes,  this  court.  In  deter- 
mining from  the  facts  disclosed  by  the  rec- 
ord the  place  of  sale,  in  order  to  fix  its  char- 
acter as  legal  or  Illegal,  applied  the  rules 
governing  sales  generally.  When  the  statute 
does  not  prescribe  what  shall  constitute  a 
sale  legal  or  illegal,  under  the  laws  regulat- 
ing the  traffic  in  liquors,  the  common-law 
rules  generally  govern  in  determining  the  ques- 
tion. Black  on  Intox.  Liq.,  §  403.  These 
rules  require  an  agreement  upon  the  price 
and  the  identity  of  the  thing  sold  in  all  cases. 
An  agreement  upon  the  sale  of  a  certain 
quantity  or  a  certain  number  of  articles  out 
of  a  mass  of  property  of  a  given  kind  is  gen- 
erally regarded  as  purely  executory.  The 
articles  Intended  to  be  sold  must  be  set  apart 
from  the  general  mass  to  which  they  belong, 
and  specifically  agreed  upon  as  the  articles 
sold.  Whether  this  and  no  more  is  sufficient 
to  constitute  a  sale  was  not  decided  In  State 
V.  Hughes.  The  order  for  the  liquor  had 
been  taken  in  Taylor  county,  to  be  filled  by 
the  dealer  in  Wood  county.  The  vendor  in 
Wood   county  selected  from  his  stock,  and 
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set  apart,  the  articles  ordered,  and  thea  de- 
livered them  to  a  common  carrier  in  Wood 
county  for  shipment  to  the  vendee  in  Taylor 
connty.  As  the  delivery  made  to  the  com- 
mon carrier,  under  a  consignment  to  the  ven- 
dee, was,  in  the  absence  of  any  stipulation 
to  the  contrary,  a  delivery  to  the  vendee,  it 
wa^  unnecessary  to  determine  whether  the 
sale  would  have  been  complete,  by  the  sepa- 
ration and  packing  of  the  goods  in  the  place 
of  business  by  the  vendor.  Judge  Green,  de- 
livering the  opinion  of  the  court,  expressly 
waives  that  question.  He  said:  "But  we 
need  not  consider  under  what  circumstances 
the  property  vesta  in  the  vendee  before  it  is 
delivered  by  the  vendor  to  the  carrier,  and 
which  is  still  in  the  warehouse  of  the  vendor, 
because,  in  the  case  before  us,  the  whislcy  to 
be  sent  to  Taylor  county  to  different  pur- 
chasers was  all  delivered  to  the  common  car- 
rier in  Wood  county,  and  the  defendant's 
warehouse  was  in  the  same  county,  therefore 
the  completed  sale — the  transfer  of  the  prop- 
erty in  the  whisky  to  the  several  purchasers 
— must  have  occurred  in  Wood  county." 

The  case  presented  here  is  peculiar  and 
anomalous.  It  is  significant  that  of  all  the 
cases  reported,  fropi  the  several  states  of 
this  country,  only  one  or  two  has  been  found 
which  deals  with  transactions  between  the 
retail  dealer  and  his  customer  in  the  dis- 
trict in  which  he  had  a  license.  There  are  a 
great  many  decisions  holding  that  If  the  ven- 
dor, by  himself  or  his  servant,  make  a  deliv- 
ery of  liquors  outside  of  the  district  in  which 
he  has  a  license,  in  fulfillment  of  an  order 
communicated  by  mail  or  otherwise,  and  re- 
ceive pay  for  it  at  the  place  of  delivery,  the 
sale  is  deemed  to  have  been  made  at  that 
place,  and  held  illegal.  But  in  United  States 
V.  Lackey  (D.  C.)  120  Fed.  577,  the  contrary 
was  held,  the  court  declaring  as  follows :  "A 
licensed  liquor  seller  received  orders  from 
customers  living  in  a  place  where  he  was  not 
authorized  to  sell.  He  filled  such  orders  by 
separating  the  liquor  from  the  stock  in  his 
place  of  business,  and  delivering  the  pack- 
ages, marked  with  the  customers'  names,  to 
a  private  carrier,  to  be  carried  to  the  cus- 
tomers, and  to  be  delivered  at  their  place  of 
residence,  on  payment  of  the  price.  Held, 
that  the  sales  were  completed  in  the  seller's 
place  of  business,  where  he  was  licensed  to 
sell,  and  hence  the  carrier  was  not  liable  for 
retailing  liquor  without  a  license."  Judge 
McDowell,  delivering  the  opinion  of  the 
court,  said:  "The  common  carrier  is  the 
agent  of  the  consignor  If  the  title  does  not 
pass  until  delivery  to  the  consignee,  and  is 
the  agent  of  the  consignee  if  the  title  passed 
on  delivery  to  the  carrier.  Just  so,  even 
where  the  carrier  is  one  in  the  regular  sala- 
ried employ  of  the  seller,  whose  sole  business 
is  to  carry  and  deliver  articles  for  the  seller 
to  his  customers.  In  such  cases,  if  the  title 
passed  at  the  time  of  delivery  by  the  seller 
to  the  servant,  the  servant  Is  pro  hac  vice 
the  agent  of  the  buyer.    In  arriving  at  a 


conclusion  as  to  whether  or  not  the  title  pes- 
ed  at  the  time  of  delivery  by  the  seller  to 
the  servant,  the  question  is,  as  in  all  cases  of 
sales  of  chattels,  one  of  intent  If  it  was  ex- 
pressly or  impliedly  agreed  between  the  buy- 
er and  seller  that  the  title  should,  not  pass 
until  delivery  by  the  servant  to  the  buyer, 
then  the  sale  was  made  at  the  place  of  de- 
livery to  the  buyer.  But  in  the  case  at  bar 
we  have  no  facts  to  warrant  us  in  assnmiDg 
an  intent  that  title  was  not  to  pass  (»  de- 
livery of  the  kegs  to  Lackey." 

It  seems  to  me  that,  in  cases  of  this  sort, 
the  fact  that  the  dealer  personally  or  by  his 
agent  makes  a  delivery  of  the  commodity, 
and  receives  pay  for  it,  beyond  the  territory 
in  which  his  license  is  held  is  an  important 
circumstance,  weighing  heavily  on  the  con- 
struction of  the  statute.  One  object  of  the 
liquor  laws  is  the  raising  of  revenues.  The 
state  is  divided  Into  revenue  districtB,  a  li- 
cense required  in  each  district,  and  a  license 
court  set  up  in  each  district,  to  the  end  that 
the  revenue  may  be  augmented  by  limiting 
the  territory  covered  by  each  license.  To 
permit  a  dealer  having  a  license  in  one  ootin- 
ty  or  town  to  send  his  delivery  wagon  be- 
yond the  limits  thereof,  for  the  purpose  <^ 
filling  orders,  and  thus  bringing  his  liquors 
within  the  convenient  reach  of.  the  inhabi- 
tants of  such  territory,  might  well  be  regard- 
ed as  inconsistent  with  the  policy  of  the  law, 
and  so  constituting  an  illegal  sale,  even 
though  it  be  legal,  taking  into  consideration 
the  intent  of  the  parties,  if  made  within  the 
license  district.  The  same  principle  would 
apply  if  the  adjoining  territory  were  one  in 
which  sales  were  prohibited,  for  then  it  might 
well  be  said  that  the  Legislature  did  not  in- 
tend liquor  to  be  brought  within  the  conven- 
ient reach  of  the  inhabitants  of  that  terri- 
tory. 

The  circumstances  of  this  case  are  wholly 
different.  Here,  there  is  no  reason  for  ap- 
plying anything  upon  the  inquiry  respecting 
the  place  of  sale  other  than  common-law 
principles,  giving  wide  operation  to  the  in- 
tention of  the  parties,  and  such  construction 
as  the  statute  may  have  received. 

The  criminal  and  circuit  courts  no  doubt 
Judicially  noticed  the  important  respects  in 
which  the  retail  trade  in  all  commodities 
differs  from  wholesale  trade  and  mere  isolat- 
ed or  occasional  sales,  and  assumed  that  the 
nature  of  the  trade  and  the  well-known  meth- 
ods of  conducting  it  had  Important  weight  on 
the  question  of  the  Intent  of  the  parties  as  tn 
where  the  title  should  pass,  whether  at  the 
dealer's  place  of  business  or  at  the  place 
of  delivery.  In  all  cities  and  towns  of  any 
size,  retail  merchants  in  many  lines  of  busi- 
ness, and  especially  those  in  which  goods  are 
sold  by  well-known  names  and  brands,  sucfa 
as  groceries  and  liquors,  take  orders  at  their 
places  of  business  for  the  specific  articles 
wanted,  by  telephone  or  otherwise,  separate 
them  from  the  stock  of  goods  on  hand,  wmp 
them  and  deliver  them  by  messenger,  some^ 
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times  traveling  afoot,  and  sometbnes  nsing 
a   delivery  wagon  or  cart  for  the  purpose. 
Sales  are  thus  made  both  on  credit  and  for 
cash.    Ordinarily,  in  such  case,  neither  party 
expects  the  goods  to  be  returned,  and  they 
are  not,   when  the  order  is  for  a  certain 
article,  described  by  brand  or  otherwise,  and 
tilled  as  accepted.    The  merchant  considers 
it  sold  and  the  customer  deems  it  bought  as 
soon  as  it  is  taken  from  the  shelf  or  case  and 
packed  for  delivery.     When  this  has  been 
done,  there  is  an  agreement  upon  the  price 
and  the  identity  of  the  article  sold,  and,  if 
the  parties  intended  the  title  to  pads  at  this 
point,  nothing  in  the  law  forbids  it    As  il- 
lustrations, coffee,  flour,   and  sugar,  staple 
articles,  known  by  the  different  brands,  and 
constituting  the  subjects  of  millions  of  sales 
every  day,  may  be  taken.     If  the  order  is 
accepted  and  filled  as  given,  the  goods  are 
rarely,  if  ever,  returned.    Return  thereof  is 
not  contemplated  by  either,  and  each  con- 
siders the  sale  complete  as  soon  as  the  ar- 
ticles are  packed  for  delivery.     The  same 
thing  occurs  when  the  subject-matter  is  whis- 
key, wine,  beer  or  any  other  beverage.    Bot- 
tles of  it  or  mere  drinks  in  glasses  are  order- 
ed from  restaurants  or  hotel  rooms.    Is  it 
conceivable  that  either  party  expects  or  con- 
templates the  refusal  or  return  of  a  glass 
of  liquor,  a  mere  single  drink,  so  ordered  and 
prepared  for  delivery?    When  business  is  so 
transacted  by  a  licensed  retail  liquor  dealer, 
he  receives  and  accepts  the  order,  and  segre- 
gates and  sets  the  articles  apart  and  prepares 
them  for.  delivery,  at  the  place  of  business 
designated  in  his  license,  and  if  both  parties 
Intend  the  title  to  pass  there,  it  does  so,  and 
the  same  is  there  completed,  although  actual 
delivery  thereof  has  not  been  made.     It  is 
important,   also,   to  observe  the  origin  and 
development  of.  this  usage  or  custom  of  re- 
tall  dealers.    When  orders  are  not  so  given, 
the  customer  goes  to  the  store,  selects  what 
he  wants,  agrees  upon  the  price,  and  has  the 
article  prepared  for  delivery.    Then  the  sale 
is   complete.     The    merchant   does   nothing 
more.    This  no  doubt  was  the  well-nigh  uni- 
versal method  in  times  gone  by.    Now,  the 
customer  often  does  the  same   thing,   and, 
when  the  sale  has  been  so  made,  is  asked 
whether,  as  a  matter  of  accommodation,  the 
merchant  shall  deliver  them  for  him.    Under 
the  old  method  of  transacting  such  business, 
the  sale  was  always  completed  at  the  store, 
even  though  the  goods  should  be  returned 
for  some   mistake   or   failure  of  warranty. 
In  such  case  a  completed  contract  of  sale  was 
rescinded,  not  treated  as  never  having  been 
made.     When,  under  the  new  method,  the 
purchaser  selects  his  goods  at  the  store  and 
has  them  put  in  deliverable  condition,  the 
sale  is  complete,  although  the  merchant,  by 
way  of  accommodation,  afterwards  delivers 
them    at   the    residence    of    the    purchaser. 
Gradually,  the  further  usage  of  sending  an 
order  and  trusting  the  merchant  to  select 


an'^  pack  the  goods  In  accordance  therewith 
and  deliver  them,  for  the  accommodation  of 
the  customer,  has  grown  up.  To  say,  as 
mater  of  law,  that  merchants  intended,  by 
the  adoption  of  this  usage  or  custom,  to 
change  the  nature  of  the  contract,  the  char- 
acter of  which  had  been  long  settled  and 
firmly  established  by  law,  would  subordinate 
everything  to  a  blind  technicality,  applying 
a  rule  of  law  developed  under  wholly  differ- 
ent circumstances.  It  would  amount  to  an 
assumption  that,  by  the  introduction  of  a 
slight  departure  from  the  universal  method 
of  doing  business,  for  the  mere  convenience 
of  customers,  the  great  body  of  merchants 
throughout  the  country  intended  to  change 
the  nature  of  the  retail  mercantile  contract 
of  sale,  and,  not  only  this,  but  also  to  put 
their  customers  on  unequal  footings  in  re- 
spect to  their  contracts,  passing  the  title  in 
some  instance  at  the  place  of  business,  and 
in  others  at  the  place  of  residence  or  de- 
livery. ^ 

In  view  of  these  considerations,  our  con- 
clusion is  that  the  burden  was  upon  ttie 
state  to  prove  intent  to  complete  the  sale 
at  the  place  of  delivery,  and  that,  on  the 
evidence,  a  jury,  considering  the  nature,  ori' 
gin,  and  development  of  this  usage  and  prac- 
tice, obtaining  and  observed  In  retail  deal- 
ing, would  have  been  justified  by  the  evi- 
dence in  finding  that,  by  the  intention  of 
the  parties,  the  sale  was  completed  at  the 
defendant's  place  of  business.  Juries  may 
not  act  upon  or  consider  tlieir  personal 
knowledge  of  the  facts  and  circumstances  of 
th^  case  in  hand  in  arriving  at  a  verdict, 
but  they  may  avail  themselves  of  the  gen- 
eral knowledge  of.  matters  of  elemental  ex- 
perience in  human  nature,  commercial  af- 
fairs, and  everyday  life.  Wigmore,  Ev.  § 
2570;  Leary  v.  Railroad  Co.,  173  Mass.  373, 
53  N.  E.  817;  Lamoureux  v.  Railroad  Ck>., 
169  Mass.  338^  47  N.  E.  1009;  Rosser's  Case, 
6  C.  &  P.  648;  Bradford  v.  Cunard  Co.,  147 
Mass.  55,  16  N.  B.  719;  Head  v.  Hargrave, 
105  U.  S.  45,  28  L.  Ed.  1028;  Stevens  v. 
State,  3  Ark.  66;  Schmidt  v.  Insurance  Co.,  1 
Gray  (Mass.)  529.  Here,  the  state,  being  the 
plaintiff  in  error,  is  regarded  as  a  demurrant 
to  the  evidence,  and  so  as  having  admitted 
all  fair  inferences  arising  from  the  evi- 
dence of  the  defendant  in  error.  Rohr bough 
V.  Express  Co.,  50  W.  Va.  148,  40  S.  E.  39S, 
88  Am.  St  Rep.  849 ;  Mercantile  Co.  v.  Tru- 
ax,  44  W.  Va.  531,  29  S.  ?3.  1006;  State  v. 
Denoon,  34  W.  Va.  139,  11  S.  EX  1003 ;  Laid- 
ley  V.  Smith,  32  W.  Va.  387,  9  S.  E.  209,  25 
Am.  St.  Rep.  825;  C.  &  O.  Ry.  Co.  v.  Deep- 
water  Ry.  Co.,  67  W.  Va.  641,  674,  50  S.  E. 
890.  From  this  rule,  it  results  that,  as  the 
jury,  liad  there  been  one,  might  well  have 
found  the  parties  intended  the  title  to  pass 
at  the  accused's  place  of  business,  the  find- 
ing of  the  court  cannot  be  disturbed.  That 
the  purchase  money  was  not  paid,  nor  in- 
tended to  be  paid  at  the  saloon,  nor  before 
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delivery,  la  by  no  means  conclnslye,  for  title 
Is  often  passed  by  agreement,  and  possession 
retained  for  tbe  enforcement  of  the  seller's 
lien  for  purchase  money.  Buskirk  Bros.  v. 
Peck,  57  W.  Va.  300,  50  S.  B.  432,  where 
numerous  authorities  asserting  this  doctrine 
are  cited.  Whether,  under  the  circumstances 
of  this  case,  the  court  would  be  bound  to 
say,  as  matter  of  law,  In  the  absence  of  evi- 
dence tending  to  show  a  special  agreement 
to  complete  the  sale  at  the  place  of  delivery. 
It  was  complete  at  the  place  of  business,  we 
do  not  decide,  though  it  would  seem  to  re- 
sult from  the  foregoing  observations  and 
conclusions. 

The  judgment  is  sustained  by  the  further 
view  that  the  statute  does  not  inhibit  deliv- 
ery outside  of  the  place  of  business  of  a 
retail  dealer,  but  within  the  territory  in 
which  he  has  a  license,  in  fulfillment  of  or- 
ders received  and  accepted  at  his  place  of 
business.  In  other  words,  the  accepted  con- 
struction of  the  statute  is  that  such  sales 
are  deemed  to  have  been  made  at  the  place 
of  business.  Otherwise,  every  delivery  made 
by  such  a  dealer  at  an  express  office,  rail- 
way station,  wharfboat,  or  steamboat  land- 
ing, or  Into  a  wagon  in  the  street,  would  be 
a  violation  of  the  statute.  If  the  place  of 
delivery  is  controlling,  every  such  delivery 
would  effect  a  sale  at  a  place  other  than  the 
place  of  business  designated  in  the  license. 
It  Is  matter  of  common  knowledge,  of  which 
the  court  takes  Judicial  notice,  that  such  de- 
liveries have  always  been  made,  and  the 
validity  of  the  sales  not  questioned,  except 
perhaps  In  a  few  isolated  cases.  In  the  whole 
history  of  the  state,  this  Is  the  first  case 
ever  brought  to  this  court  Involving  the 
question.  The  general  public,  prosecuting 
attorneys,  and  judge  of  trial  courts  have  all 
regarded  these  transactions  as  valid  under 
the  statute,  and  allowed  them  to  go  on  un- 
molested. Session  after  session  of  the  Leg- 
islature has  been  held  in  the  meantime,  and 
by  its  failure  to  Interfere  by  the  passage  of 
any  statute,  declaring  the  law  to  be  other- 
wise, that  body  has  recognized  this  construe^ 
tion  as  embodying  the  true  intent  and  mean- 
ing of  the  statute.  This  applies  the  strong 
and  wholesome  rule  of  contemporaneous  con- 
struction, so  generally  and  often  resorted 
to  by  the  courts  In  seeking  legislative  In- 
tent. State  V.  Harden  (W.  Va.)  58  S.  B.  715; 
Mann  v.  County  Court,  58  W.  Va.  651,  52  S. 
B.  776;  McCulloch  v.  Maryland,  4  Wheat 
(U.  S.)  316,  4  L.  Ed.  579;  Stuart  v.  Laird,  4 
Cranch  (U.  S.)  299.  2  L.  Ed.  115;  Packard 
V.  Richardson,  17  Mass.  122,  9  Am.  Dec.  123 ; 
Holmes  v.  Hunt,  122  Mass.  505,  23  Am.  Rep. 
381;  Pullington  v.  Williams,  98  Ga.  807,  27 
S.  B.  183;  State  v.  Holcomb,  46  Neb.  88, 
64  N.  W.  437.  Wallace  v.  Bradshaw.  54  N. 
J.  Law,  175,  28  Atl.  759.  It  may  be  con- 
sistently said,  under  this  confitructlon,  that 
although,  ordinarily,*  the  place  of  delivery 
determines  the  place  at  which  the  sale  be- 


comes complete  and  executed,  for  the  pur- 
poses of  this  law,  delivery  made  anywhere 
in  the  license  district  In  fulfillment  of  an  or- 
der received  and  accepted  at  the  place  of 
business  of  the  dealer  is  nevertheless  deemed 
to  have  been  made  at  the  place  of  business. 
This  construction  requires  the  stodc  of  goods 
to  be  kept  in  the  place  of  business,  and  or- 
ders therefor  to  be  received  and  accepted  and 
the  goods  set  apart  and  packed  for  delivery 
at  the  place  designated  In  the  license,  and 
not  elsewhere.     It  does  not  authorize  ped- 
dling or  the  carrying  about  of  liquors  for 
sale  at  places  other  than  the  place  of  busi- 
ness.   Nor  does  it  authorize  the  carrying  of 
liquors  outside  of  the  assessment  district. 
In  violation  of  the  general  policy  of  the  law, 
looking  to  the  augmentation  of  the  revenues, 
where  two  license  districts,  granting  licenses, 
adjoin  each  other,  and  restraint  of  the  traf- 
fic in  liquor,  when  a  license  district  In  which 
licenses  are  granted  adjoins  one  In  which 
licenses  are  not  granted.    It  gives  the  priv- 
ilege or  license  of  the  retail  dealer  such  scope 
only  as  is  necessary  to  the  convenient  exer- 
cise thereof.     He  is  a  retail  dealer,  which 
implies  that  he  carries  on  his  business  in 
much  the  same  manner  as  retail  dealers  in 
other  commodities  carry  on  theirs.     What- 
ever they  find  necessary  and  convenient  in 
the  transaction  of  their  business  is  necessary 
and  convenient  in  the  carrying  on  of  his. 
Hence,  it  is  not  unreasonable  to  say  that  the 
Legislature,    in    authorizing    what    it   calls 
a  "retail  dealer's  license,*'  intended  that  he 
should  have  the  rights  and  powers  incident 
to  retail  dealing,  as  settled  by  ages  of  ex- 
perience, except  in  so  far  as  It  has  expressly 
denied  them  by  some  terms  used  in  the  stat- 
ute.   This  Is  so  reasonable  and  just  that  it 
is '  not  surprising,   at  all,   that  the  people 
and  the  officers   and  courts,  charged  with 
the  enforcement  of  the  law,-  as  well  as  the 
Legislature,  have  adopted  and  acquiesced  in 
It  as  the  true  exposition  of  the  statute  for 
all  these  years.    If  the  people  are  not  satis- 
fied with  what  thus  plainly  appears  to  be 
their  own  understanding  of  the  law,  they 
have  an  easy  and  ready  means  of  relief  in 
the  Legislature.    If  that  body  should  deem 
it  necessary  or  expedient  to  require  every 
purchaser  of  liquor  from  a  retail  dealer  to 
go  and  carry  It  away  with  his  own  hands  or 
send  his  agent  or  servant  for  it,  contrary  to 
what  has  always  been  the  practice  and  un- 
derstanding of  tbe  law,  and  thus  load  down 
the  privilege  it  allows  with  tue  utmost  re- 
straint and  inconvenience.  It  has  ample  pow- 
er to  write  its  will  into  law.    And  It  may 
add    the   requirement   that   the   saloon   be 
l^ated  underground,  on  top  of  the  highest 
hill,  on  the  fifth  floor  of  a  building,  hav- 
ing no  elevator,  or  beyond  the  reach  of  any 
public  highway,  and  not  less  than  five  miles 
from   any  himian   habitation,   and   make  It 
unlawful  to  sell  more  than  a  single  drink 
on  the  occasion  of  any  visit  to  it.    Thus  tbe 
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a^rsnment  that  tbe  Legislatnre  Intended  to 
msLke  drinking  as  Inconvenient  as  possible 
ixuuB  to  aq  absurdity. 

In  adopting  this  view  we  do  not  over- 
look the  limitation  upon  tbe  rule  of  con- 
temx)orary  exposition,  denying  It  application 
^w^lien  the  statute  is  certain  and  unambiguous 
in  its  terms.  .  Our  statute  makes  a  sale, 
effected  elsewhere  than  at  the  place  of  busi- 
ness designated  In  the  license,  a  sale  without 
a  license,  but  does  not  say  what  shall  con- 
stlttrte  a  sale  at  a  place  other  than  the  place 
of  business.  The  courts  must  ascertain  that 
by  interpretation,  and.  In  doing  so,  they  must 
resort  to  rules  prescribed  for  that  purpose. 
Seeing  no  error  In  the  Judgment,  we  af- 
flrm  It 

McWHORTEB,  J.,  dissents. 


(<»  W.  Va.  56D) 

HANSON  V.  BLAKB. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18,  lOOa) 

1.  P1.EADIN0— -Declabation— Dkscbiftion   of 
Defendant. 

Whether  words  following  the  name  of  de- 
fendant are  to  be  deemed  descriptive  of  bis  per* 
■on  or  of  the  character  in  which  he  is  sued  is 
to  be  determined  by  the  allegation  of  the  dec- 
laration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  If  101-103.] 

2.  Same. 

In  an  action  in  which  the  averments  of 
the  declaration  are  against  defendant,  and  the 
promises  declared  upon  not  stated  to  be  those 
of  the  person  whom  he  represents,  the  words 
"administrator  of,"  etc.,  following  defendant's 
name,  are  descriptive  only  of  tbe  person  of  der 
fendant,  and  the  action  cannot  be  considered 
as  against  him  in  representative  capacity. 

[£d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  §  113.] 

3.  EXECTTTORS    AND    ADMINISTRATOBS  —  PBOOF 

OF  Claim— Variance. 

Proof  of  a  claim  against  estate  of  decedent 
Ko  recited  to  be  represented  by  defendant  is  at 
variance  with  such  declaration,  and  inadmissible 
thereunder. 

4.  SAiffE— Evidence. 

Verdict  and  judgment  upon  such  declara- 
tion, and  such  proof  improperly  admitted  there- 
under, are  personal   against  defendant,  clearly 
erroneous,  and  must  be  set  aside  and  reversed. 
6.  Pleading— Amendment  of  Declaration. 

So  long  as  the  form  of  action  is  not 
changed,  and  the  court  can  see  that  the  identity 
of  the  originally  intended  cause  of  action  is 
preserved,  the  particular  allegations  of  the  dec- 
laration may  be  changed  by  amendment  in  or- 
der to  cure  imperfections  and  mistakes  in  the 
manner  of  stating  plaiDtifiTs  case. 

fEd.  Note.— For  oases  in  noint,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  676-683.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Mary  Hanson  against  J.  A.  Blake, 
administrator.  Judgment  for  -  plaintiff,  and 
defendant  brings  error.    Reversed. 

Walker  &  Summerfield,  for  plaintiff  In  er- 
ror.   M.  W.  Ryan,  for  defendant  in  error. 


ROBINSON,  J.  Plaintiff  instituted  this  ac- 
tion of  assumpsit  against  defendant,  styling 
him  in  the  summons  '^administrator  of  Charles 
Lomadew,  deceased."  The  declaration  con- 
tains only  the  common  counts,  and  tbe  alle- 
gations therein  are  directly  against  de;f end- 
ant,  after  whose  name  in  the  beginning  are 
the  words  aforesaid.  There  are  no  allegations 
that  defendant's  decedent  was  indebted  or 
promised,  but  that  -defendant  was  indebted 
and  promised.  The  affidavit  filed  with  the 
declaration  follows  the  same  course.  The  ac^ 
count  therewith  Is  for  "board,  house  rent, 
fuel,  and  light  furnished  to  Charles  Loma- 
dew," and  for  waiting  on  him  as  nurse  during 
his  last  Illness.  No  grounds  being  assigned, 
demurrer  to  the  declaration  was  overruled. 
Upon  plea  to  issue  and  trial  by  jury,  there 
was  a  verdict  for  $400  against  defendant, 
styled  as  aforesaid.  Motion  to  set  aside  the 
verdict  as  being  contrary  to  law  and  the  evi- 
dence was  overruled,  and  defendant  excepted. 
Motion  in  arrest  of  judgment  was  overruled, 
and  exception  thereto  taken ;  and  thereupon 
judgment  followed.  This  judgment  is  that 
"plaintiff  do  recover  of  and  from  the  defendant 
the  sum  of,"  etc.  There  is  no  recital  that  it 
is  to  be  satisfied  out  of  the  goods  and  chattels 
In  the  hands  of  defendant,  as  such  adminis- 
trator, to  be  administered. 

Error  Is  assigned  in  overruling  the  demur- 
rer ;  in  permitting  plaintiff  to  introduce  testi- 
mony In  the  case  without  proper  bill  of  par- 
ticulars; in  refusing  defendant's  motion  to 
exclude  plaintiff's  evidence  as  Irrelevant,  in- 
competent, insuflaclent,  and  at  variance  with 
the  allegations  of  the  declaration:  In  refusing 
to  set  aside  the  verdict;  and  in  overruling 
motion  in  arrest  of  judgment  It  is  Insisted 
that  such  judgment  Is  personal  as  to  defend- 
ant and  not  against  blm  in  his  capacity  as 
such  administrator.  Exception  to  overruling 
the  demurrer  cannot  avail,  since  no  grounds 
of  demurrer  were  assigned.  Code  1899,  c.  12.5, 
S  29  [Code  1906,  $  3849] ;  Koontz  v.  JKoontai, 
47  W.  Va.  31,  34  S.  B.  762.  Besides,  the  de(v 
laration  Is  clearly  sufllcient  in  law  to  support 
action  against  the  defendant  personally,  as 
hereinafter  stated.  There  being  no  exception 
below  to  the  Insufilclency  of  the  account  or 
bill  of  particulars  filed  with  the  declaration. 
and,  in  view  of  our  conclusion  herein,  we  need 
not  discuss  the  assignment  relating  to  such  in- 
sufflclency.  Plaintiff's  evidence  is  wholly  at 
variance  with  her  declaration.  This  evidence 
is  directed  In  support  of  a  claim  against  the 
estate  of  Charles  Lohmedleu,  deceased,  and 
it  is  not  contended  that  it  has  any  force  as 
sustaining  liability  on  the  part  of  defendant 
personally.  But  It  is  said  that  the  action  is 
against  defendant  as  administrator  of  said 
decedent  It  Is  not  so  averred  in  the  decla- 
ration. The  mere  words  "administrator  of 
Charles  Lomadew,  deceased,"  following  the 
name  of  defendant  in  the  writ  and  declara- 
tion, do  not  so  make  It  Such  words  are  mere- 
ly descriptive  of  the  person  of  defendant,  and 


590 


60  SOUTHEASTERN  REPORTER. 


(W.Ta. 


not  of  the  character  or  capacity  In  which  he 
is  sued,  since  the  averments  of  the  declara- 
tion are  not  against  him  in  such  representa- 
tive capacity.  No  promise  or  undertaking  of 
decedent  is  averred,  for  which  it  is  sought 
to  hold  defendant  as  his  personal  representa- 
tive liable  out  of  property  in  his  hands  to  be 
administered.  Whether  such  words  as  follow 
the  name  of  defendant  are  to  be  deemed  de- 
scriptive of  his  person  or  of  the  character 
and  capacity  in  which  he  is  sued  is  to  be  de- 
termined by  the  allegations  of  the  declaration. 
The  averments  of  the  declaration  being,  in 
^act,  against  defendant  personally,  these 
words  must  be  held  to  be  only  descriptive  of 
his  person,  and  may  be  rejected  as  surplus- 
age. Were  the  declaration  against  the  es- 
tate which  defendant  represents,  and  the 
promises  declared  upon  those  of  the  person 
he  represents,  then  such  words  would  be 
properly  used  as  necessary  to  set  forth  the 
representative  capacity  in  which  defendant 
is  sued.  Rich  v.  Sowles,  04  Vt  408,  23  Atl. 
723,  15  U  R.  A.  850;  Austin  v.  Munroe,  47 
N.  Y.  360;  State  v.  Hudkins,  34  W.  Va.  372. 
12  S.  B.  405.  These  words  being  so  used  as 
to  be  simply  descriptive  of  the  person  of  de- 
fendant, the  Judgment  is  a  personal  one 
against  him.  Thompson  &  Lively  v.  Mann,  53 
W.  Va.  435,  44  S.  E.  246.  Then,  too,  it  is  not 
sustained  by  the  proof.  We  make  no  sugges- 
tion as  to  the  weight  of  the  evidence  in  Its 
relation  to  a  claim  against  the  estate  of  de- 
cedent, but  simply  say  that  this  evidence, 
wholly  relative  to  such  claim,  was  not  admis- 
sible, because  the  action  is  so  declared  upon 
as  to  be  personal  to  defendant.  While  the 
Judgment  may  be  said  to  be  consistent  .with 
the  writ  and  declaration,  yet  the  proof  re- 
lated to  no  such  claim  as  alleged,  and  cannot 
support  such  Judgment  There  is  direct  vari- 
ance between  the  allegations  and  proof.  This 
Is  fatal.  Berkley  v.  CJook,  3  Call  (Va.)  378; 
B.  &  O.  R.  Co.  V.  Skeels,  3  W.  Va.  556;  Loom- 
Is  V.  Jackson,  6  W.  Va.  613;  Dresser  v. 
Transp.  Co.,  8  W.  Va.  553;  James  v.  Adams, 
8  W.  Va.  568;  and  other  cases.  Such  being 
the  case,  either  of  the  motions  to  exclude,  to 
tot  aside  the  verdict,  or  in  arrest  of  Judg- 
ment should  have  been  granted. 

Taking  the  case  as  a  whole,  it  is  plainly 
to  be  seen  that  it  was  intended  for  recovery 
upon  implied,  if  not  express,  promises,  of 
Charles  Lobmedieu  in  his  lifetime  to  plain- 
tiff for  board  and  maintenance.  But,  as  we 
have  observed,  in  this  the  pleader  signrflly 
failed ;  and,  while  evidentiy  not  so  'intended, 
the  allegations  of  the  declaration  state  only 
a  good  case  of  personal  promises  by  defend- 
ant. But  we  can  readily  observe  that  it  will 
be  conceded  by  all  that  there  is  no  conten- 
tion that  defendant  personally  owes  plain- 
tiff. There  Is  not  the  least  pretense  of  such 
personal  liability  in  the  evidence.  It  all  re- 
lates to  liability  against  the  estate  of  which 
he  is  administrator.  The  brief  on  behalf  of 
plaintiff  endeavors  only  to  support  the  Judg- 


ment as  one  to  be  paid  out  of  decedent's  es- 
tate. No  promise  on  behalf  of  defendant 
personally  or  otherwise  is  sought  to  be  prov- 
ed. All  this  being  true,  will  violence  be  done 
to  the  rule  forbidding  amendments  introdnc- 
ing  a  new  cause  of  action  by  allowing  this 
declaration  to  be  so  amended  as  to  set  up 
the  claim  mentioned  in  the  proof  as  against 
the  estate  represented  by  defendant  as  sucb 
administrator?  We  do  not  think  so.  In 
the  interest  of  substantial  Justice,  the  dec- 
laration herein  may  be  amended  so  as  to 
assert  a  claim  against  the  estate  of  decedent 
which  defendant  represents,  since  it  is  con- 
vincingly apparent  from  the  whole  proceed- 
ing that  such  was  the  original  intent  of  the 
pleader.  This  will  introduce  no  new  cause 
of  action,  but  will  permit  the  identical  cause 
of  action  evidentiy  undertaken  by  the  pleader 
to  be  declared  upon  to  be  properly  averred 
in  the  declaration.  Such  amended  declara- 
tion will  simply  permit  this  same  cause  of 
action  to  be  asserted  against  the  same  de- 
fendant, but  in  a  different  form  from  that 
mistakenly  asserted  in  the  first  instance; 
that  is,  against  defendant  in  his  representa- 
tive capacity,  instead  of  in  his  personal 
capacity.  To  dismiss  plaintlfiTs  action  and 
cause  her  to  institute  a  new  suit,  upon  the 
theory  that  %  different  cause  of  action  is 
sought  to  be  averred,  would  be  so  extremely 
technical  as  not  to  conform  to  modern  ideas 
of  right  and  Justice.  Amendment  of  this 
declaration  to  fit  the  subject-matter  involved 
In  the  action  will  only  go  as  to  the  form  of 
defendant's  liability.  The  rule  as  to  amend- 
ment is:  *'In  case  of  variance  between  al- 
legation and  evidence  appearing  on  trial  of 
an  action  at  law,  such  amendments  of  plead- 
ings should  be  allowed  as  tend  to  promote 
the  fair  trial  of  the  matter  in  controversy, 
on  which  the  action  was  originally  based, 
provided  such  amendments  do  not  introduce 
a  new  substantive  cause  of  action  different 
from  that  declared  upon,  end  different  from 
that  which  the  party  intended  to  declare 
upon  when  he  brought  his  suit  Amend- 
ments are  not  to  be  allowed  which  are  in- 
consistent with  the  nature  of  the  pleadings, 
or  change  the  cause  of  action.  Allegations 
may  be  changed  and  others  added,  provided 
the  identity  of  the  cause  of  action  is  preserv- 
ed." Kuhn  V.  Brownfield,  34  W.  Va.  252, 
12  S.  E.  519,  11  L.  R.  A.  700.  Now  to  permit 
plaintiff  to  .  amend  herein  will  not,  as  we 
view  it,  introduce  a  new  substantive  cause 
of  action  in  reality  different  from  that  de- 
clared upon,  or  different  from  that  which 
the  party  intended  to  declare  upon  when 
she  brought  her  suit  Nor  will  such  amend- 
ment be  at  all  inconsistent  with  the  nature 
of  the  pleadings.  The  words  used  in  the 
declaration  descriptive  of  defendant  the  ac- 
count filed  therewith,  and  the  whole  of  plain- 
tiff's proof,  disclose  the  intendment  to  assert 
liability  against  decedent's  estate.  However, 
it  turns  out  that  the  legal  effect  of  such 
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effort   In  tbe  pleading  was  to  misdirect  the 
action.     The  action  undertaken  to  be  declar- 
ed upon,  and  which,  respecting  the  mistaken 
▼lew   at  the  pleader,  was  declared  upon,  is 
tlie  same  as  that  to  be  introduced  by  such 
amendment     The  identity  of  the  cause,  as 
originally  Intended,  will  be  preserved.   True, 
it  may  be  said  that  such  amendment  will  in- 
trodnce  &  cause  of  action  legally  and  techni- 
cally separate  froin  the  legal  import  of  the 
original  declaration,  but  it  will  only  be  sep- 
arate   by   reason  of  the  cold  legal   Import 
aforesaid — ^an  import  which  we  perceive  was 
never  intended  by  plaintiff.     In  fact  it  will 
be  the  same  as  that  in  mind  when  the  orig- 
inal declaration  was  drafted.     Is  not  this  a 
proper  ai^lication  of  our  statute  (Code  1S99, 
c.  125,  §  12  [Ck>de  1906,  §  3832])  which  pro- 
vides that  '*the  plaintiff  may  of  right  amend 
his   declaration  or  bill  at  any  time  before 
the   appearance  of  the  defendant,  or  after 
such   appearance  if  substantial  Justice  will 
be    promoted  thereby'*?     We  deem   the  al- 
lowance of  amendment  herein  to  be  in  no 
wise  Inconsistent  with  the  principles  enun- 
ciated in  Snyder  ▼.  Harper,  24  W.  Va.  206» 
Knhn   ▼.  Brownfield,  supra,  and  Clarke  v. 
Ohio  River  E.  Co.,  89  W.  Va.  732,  20  S.  E. 
686.      That   which   is   held   in    New    River 
Mineral  Co.  v.  Painter,  100  Va.  507,  42  S.  E. 
300,  is  applicable  here:    '*If  the  plaintiff  in 
the    amended   declaration   is   attempting   to 
assert  rights  and  to  enforce  claims  arising 
out  of  the  same  transaction,  act,  agreement, 
or  obligation,  however  great  may  be  the  dif- 
ference in  the  form  of  the  liability  as  con- 
tained in  the  amended  from  that  stated  in 
the  original  declaration,  it  will  not  be  re- 
garded as  for  a  new  cause  of  action."    And 
in  Cassell  ▼.  Cooke,  8  Serg.  &  R.  <Pa.)  287,  11 
•  Am.    Dec.   610,   the   •'true  criterion"   in   in- 
stances of  the  point  before  us  is  stated  to  be 
••whether  the  alteration  or  proposed  amend- 
ment is  a  new  and  different  matter — another 
cause  of  controversy;   or  whether  it  Is  the 
same  contract  or  injury,  and  a  mere  permis- 
sion to  lay  it  in  a  manner  which  the  plain- 
tiff considers  will  best  correspond  with  the 
nature  of  his  complaint,  and  with  his  proofs 
and  the  merits  of  his  case."    Our  allowance 
of  amendment,  as  hereinbefore  expressed,  is 
surely  justified  by  Sumner  v.  Brown,  34  Vt. 
197,  wherein  it  is  said:  '^Courts  in  this  as  in 
other  states  are  inclined  to  go  to  the  ex- 
treme verge  of  liberality  in  allowing  parties 
so  to  amend  the  pleadings  as  to  permit  the 
trial  and  determination  of  the  real  subject- 
matter  in  controversy,  upon  which  the  mat- 
ter was  originally  really  based,  that  which 
the  party  brought  his  action  to  recover  for, 
and  what  he  and  his  attorney  supposed  he 
was  declaring  for." 

We  conclude,  therefore,  that  the  Judgment 
be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded,  with  leave  to  plaintiff  to 
amend  her  declaration.  It  will  be  so  or^ 
dered. 


(01  W.  Va.  597) 
STATE  V.  STEWART. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  la  1906.) 

1.  Cbikinal     Law  ^Appeal  — Conflicting 
b)vidence. 

In  the  trial  of  a  felony  case,  where  the 
verdict  is  supported  by  the  evidence,  althou^rh 
very  conflicting,  and  the  trial  judge  has  refused 
to  set  aside  the  verdict  as  contrary  to  the  evi- 
dence, the  appellate  court  will  not  disturb  the 
verdict,  unless  it  clearly  appears  from  the  record 
that  injustice  has  been  done  the  defendant. 

[E3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §S  3074-.3083.] 

2.  Same— Tbiai.— Reparation  of  Witnesses. 

It  is  well  settled  in  this  state  that  when  an 
order  is  made  separating  the  witnesses  at  the 
trial  of  a  case,  if  a  witness  In  violation  of  the 
order  remains  in  or  returns  to  the  courtroom, 
and  hears  the  testimony  of  tbe  other  witnesses, 
he  is  not  thereby  rendered  incompetent  as  a 
witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  1500-1568.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Raleigh  County. 
John  Stewart  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

E.  O.  Phlegar,  John  W.  Ball,  and  File  & 
File,  for  plaintiff  In  error.  C.  W.  May,  Atty. 
Gen.,  for  the  State. 

McWHORTER,  J.  John  Stewart,  who  was 
convicted  of  murder  in  the  second  degree  In 
the  criminal  court  of  Raleigh  county  for  the 
murder  of  Kyle  Jennings  in  said  county,  ap- 
plied to  the  circuit  court  of  Raleigh  county 
for  a  writ  of  error,  which  was  refused.  He 
then  obtained  from  one  of  the  Judges  of  this 
court  a  writ  of  error,  assigning  several  errors, 
the  first  of  which  is  the  refusal  of  the  court 
to  set  aside  the  verdict  of  the  jury,  the  same 
being  clearly  contrary  to  the  evidence.  A 
careful  e^Lamlnation  of  the  evidence  shows 
that  it  is  very  conflicting,  and  is  such  that 
the  jury  might  have  been  justifiable  in  ren- 
dering tbe  verdict  they  did,  or  a  verdict  for 
manslaughter,  or  possibly  of  acquittal.  Coun- 
sel for  plaintiff  in  error  cite  State  v.  Sullivan, 
66  W.  Va.  697,  47  S.  E.  267,  and  Robertson 
V.  Harmon,  47  W.  Va.  501,  35  S.  E.  832.  In 
the  former  case  it  is  held,  in  point  2  of  the 
syllabus:  '*If  a  new  trial  depends  upon  the 
weight  of  testimony,  or  inferences  from  it, 
the  jury  are  exclusively  and  almost  uncon- 
trollably tbe  judges."  And  in  point  3  it  is 
held:  "Where  some  evidence  has  been  given 
to  sustain  a  verdict,  a  new  trial  will  not  be 
granted  merely  because  the.  case  is  somewhat 
doubtful,  or  the  judge,  if  a  juror,  would  have 
found  a  different  verdict  The  evidence  must 
be  plainly,  manifestly  insufficient,  and  the 
verdict  work  injustice.  This  applies  a  fortiori 
to  an  appellate  court" 

It  will  be  observed  here  that  the  evidence 
must  be  plainly,  manifestly  insufficient  and 
the  verdict  work  injustice.  Taking  the  evi- 
dence in  the  case  at  bar  as  it  appears  in  the 
record,  it  cannot  be  said  that  it  la  plainly, 
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manifestly  Insufficient  to  support  the  verdict 
It  is  true  much  of  It  Is  of  a  very  dubious 
character,  but  the  jury  had  the  witnesses  be- 
fore them  when  testifying,  and  were  better 
able  to  Judge  of  the  truth  or  falsity  of  their 
testimony  than  we  who  have  to  form  our  opin- 
ions from  the  testimony  In  cold  type.  In  the 
case  of  Robertson  v.  Harmon,  supra.  It  Is 
held:  "Though  evidence  be  conflicting,  the 
court  may  set  aside  the  verdict  If  against  the 
weight  of  evidence,  but  such  power  should  be 
exercised  cautiously.  When  the  court  does 
so,  Its  action  Is  regarded  with  peculiar  re- 
spect In  an  appellate  court,  and  will  not  be 
reversed  unless  plainly  wrong."  We  have 
here  the  refusal  of  the  trial  Judge,  who  also 
had  the  advantage  of  the  presence  of  the 
various  witnesses  who  testified  in  the  case, 
to  set  aside  the  verdict  Where  the  evidence 
Is  so  strong  in  support  of  the  verdict,  as  in 
case  at  bar,  we  do  not  see  how  this  court  can 
set  aside  the  verdict  without  impinging  upon 
the  province  of  the  jury. 

The  second  assignment  of  error  is  In  per- 
mitting Will  Jennings  to  testify,  and  refus- 
ing to  exclude  his  testimony,  the  witnesses 
having  been  separated,  and  he  having  re- 
mained In  the  courthouse  during  the  trial. 
In  the  case  of  Gregg  v.  State,  3  W.  Va.  705, 
It  was  held:  "That  where  a  witness  has  been 
sworn  and  sent  out,  and  by  accident  or  design 
comes  Into  the  courtroom  during  the  progress 
of  the  trial,  he  Is  not,  for  that  reason,  to  be 
excluded,  but  It  is  matter  going  to  his  credit 
with  the  jury,  of  which  they  should  be  the 
sole  Judges,  under  the  circumstances."  In 
Archibald's  Cr.  Prac.  &  PI.,  vol.  1,  p.  167,  it 
Is  said:  "If  the  witness  does  not  withdraw 
when  ordered,  or  afterwards  returns  into 
court  before  he  ki  called  for,  and  Is  present 
during  the  examination  of  some  other  wit- 
ness. It  Is  discretionary  with  the  Judge  wheth- 
er he  will  allow  him  to  be  examined  or  not" 
Hey  V.  Commonwealth,  32  Grat  (Va.)  946,  34 
Am.  Rep.  799;  Beaman  v.  Ellice,  19  Eng. 
Com.  Law  Rep.  537.  In  the  case  of  Gregg  v. 
State,  supra,  the  court  discusses  this  question 
at  length,  and,  speaking  through  Judge  Max- 
well who  delivered  the  opinion,  says:  "No 
case  has  be«i  cited,  nor  have  I  been  able  to 
find  one  in  either  England  or  this  country,  in 
which  a  witness  for  or  against  a  prisoner  has 
been  excluded  because  he  was  In  the  court- 
house and  heard  the  other  witnesses,  In  vio- 
lation of  an  order  sending  the  witnesses  out" 
See,  also.  State  v.  Morgan,  35  W.  Va.  260,  13 
S.  E.  385.,  We  conclude  that  It  Is  well  settled 
in  this  state  that  when  an  order  Is  made  sep- 
arating the  witnesses  at  the  trial  of  a  case, 
if  a  witness  In  violation  of  such  order  remains 
In  or  returns  to  the  courtroom,  and  hears  the 
testimony  of  other  witnesses  in  the  case,  he  Is 
not  thereby  rendered  Incompetent  as  a  wit- 
ness. 

The  third  assignment  of  error  is  the  giving 
of  instruction  No.  1  on  behalf  of  the  state, 
which  Is  as  follows:  "The  court  Instructs 
the  Jury  that  where  a  homicide  Is  proven, 


the  presumption  is  that  It  Is  murder  In  tbe 
"^second  degree,  and  the  burden  Is  on  the  state 
of  showing  that  It  is  murder  In  the  first  de- 
gree, and  upon  the  accused  of  showing  that 
It  was  without  malice,  and  Is  therefore  only 
manslaughter,  or  that  he  acted  lawfully,  and 
Is  therefore  not  guilty,  and  in  arriving  at  a 
verdict  in  this  case  the  Jury  should  take  into 
consideration  all  the  evidence  and   circom- 
stances  In  the  case  that  was  given  both  for 
the  state  and  the  defendant"    This  Instmc- 
tion  is  the  same  In  substance  as  that  given 
In  Hill's  Case,  2  Grat  (Va.)  595,  and  Is  ap- 
proved In  State  v.  Cain.  20  W.  Va.  679,  and 
also  in.  State  v.  Hobbs,  37  W.  Va.  812,  17  S.  E. 
3S0.    The  instruction  In  case  at  bar  is  more 
favorable  to  the  defendant  than  that  given  In 
the  cases  mentioned,  in  that  it  directs  the 
Jury  that  "in  arriving  at  a  verdict  In  this  case 
the  Jury  should  take  Into  consideration  all 
the  evidence  and  circumstances  In  the  caae 
that  was  given  both  for  the  state  and  the  de- 
fendant ;"  thus  qualifying  the  preceding  state- 
ment that  the  burden  was  upon  the  accused 
to  reduce  it  below  murder  In  the  second  de- 
gree by  his  own  evidence  as  they  were  direct- 
ed to  take  into  consideration  all  the  evidence 
In  the  case,  whether  offered  by  the  state  or 
the  accused. 

Plaintiff  in  error  complains  of  instruction 
No.  3,  which  Is  as  follows:  "The  court  fur- 
ther instructs  the  Jury  that  a  man  is  presmn- 
ed  to  Intend  that  which  he  does,  or  which  is 
the  immediate  or  necessary  consequence  of 
his  act  and  If  the  prisoner  with  a  deadly 
weapon  in  his  possession,  without  any,  cr 
very  slight,  provocations — ^and  mere  words 
and  threats,  however  Insulting,  are  not  such 
provocations — gives  to  another  a  mortal 
wound,  the  prisoner  is  prima  facie  guilty  of 
willful,  deliberate,  and  premeditated  killing.  • 
and  the  necessity  rests  upon  him  to  show  ex- 
tenuating circumstances,  and  unless  he  proves 
such  extenuating  circumstances,  or  the  cir- 
cumstances appear  from  the  case  made  by  the 
state,  he  Is  guilty  of  murder  in  the  first  de- 
gree, and  the  Jury  should  so  find;"  and.  In 
support  of  his  contention  that  the  giving  of 
such  Instruction  was  error,  cites  the  cases  of 
State  V.  Cain,  supra,  and  State  v.  Hertzog, 
55  W.  Va.  74,  46  S.  E.  792.  A  careful  reading 
of  the  Instruction  in  the  Cain  Case  and  the 
one  given  in  the  Hertzog  Case  will  disclose 
quite  a  difference.  In  the  latter  case  the  Jury 
are  told  that  "the  necessity  rests  upon  Grant 
G.  Hertzog  of  showing  extenuating  circum- 
stances, as  they  appear  from  the  case  made 
by  the  state,  Grant  G.  Hertzog  is  guilty  of 
murder  in  the  first  degree."  This  part  of  the 
instruction  was  misleading  to  the  Jury.  It 
could  readily  be  construed  as  their  being  told 
by  the  court  that  as  the  circumstances  ap- 
peared from  the  case  made  by  the  state  the 
defendant  was  guilty  of  murder  in  the  first 
degree.  The  only  way  In  which  the  instruc- 
tion here  complained  of  differs  from  that  giv. 
en  in  the  Cain  Case  is  the  parenthetical  wordn 
"and  mere  words  and  threats,  however  Insuit- 
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lug.,  are  not  soch  provocatloM."  The  Inaer- 
tion  of  these  words  does  not  render  the  In- 
■tmction  erroneotis  because  it  Is  well  settled 
that  mere  words  and  threats,  however  insnlt- 
Ing,  are  not  sufficient  to  provoke  an  assault. 

The  instruction  No.  4,  as  follows:  "The 
court  further  Instructs  the  jury  that  if  they 
find  from  the  evidence  that  the  defendant  shot 
and  killed  the  deceased,  and  that  he  relies 
upon  self-defense  to  excuse  him  for  such  act, 
the  burden  of  showing  such  excuse  is  on  the 
prisoner,  and  to  avail  him  of  such  defense 
must  be  proven  by  a  preponderance  of  the 
evidence  from  all  the  fact^  and  circumstan- 
ces in  the  caae" — is  complained  of  as  being 
misleading  in  that  it  says,  "and  to  avail  him 
of  such  defense  must  be  proven,*'  etc.,  without 
telling  the  Jury  what  must  be  proven.  A  jury 
of  ordinary  intelligence  could  not  fail  to  un- 
derstand what  was  meant  by  the  words' of  the 
instruction,  L  e.,  that  such  excuse  or  defense 
must  be  proven. 

Plaintiff  in  error  complains  that  the  court 
refused  the  following  instructions  offered  on 
behalf  of  the  plaintiff  in  error,  marked,  re- 
spectively, "A"  and  "B":  "The  court  further 
instruct?  the  jury  that,  in  determining  as  to 
who  was  the  aggressor  at  the  time  of  the 
shooting,  the  jury  may  consider  the  good 
character  of  the  prisoner  for  peace  and  quie- 
tude, and  the  bad  character  of  the  deceased 
for  peace  and  quietude."  "The  court  further 
instructs  the  jury  that  in  determining  the 
guilt  or  innocence  of  the  prisoner  they  may 
take  into  consideration  the  good  character 
of  the  prisoner  for  peace  and  quietude,  and 
the  bad  character  of  the  deceased  for  peace 
and  quietude,  because  the  law  does  not  pre- 
sume that  a  man  of  good  character  for  peace 
and  quietude  will,  with  a  single  bound,  fall 
from  that  of  a  peaceable  and  quiet  citizen 
to  that  of  a  murderer." 

Instructions  "A"  and  "B"  assume  that  the 
defendant  had  proved  a  good  character  for 
peace  and  quietude,  and  had  also  proved  the 
bad  character  for  peace  and  quietude  of  the 
deceased.  There  was  evidence  tending  to 
prove  the  good  character  of  the  defendant, 
and  also  evidence  tending  to  prove  the  bad 
character  of  the  deceased,  but  as  to  whether 
these  facts  were  proven  was  a  question  for 
the  jury.  This  assignment  of  error,  how- 
ever, is  not  insisted  on  in  brief  of  counsel, 
neither  is  that  set  out  in  the  petition  for  writ 
of  error,  whereby  the  attention  of  the  court 
is  called  to  the  fact  that  four  of  the  Jurors 
who  tried  the  case  signed  a  paper  to  the  ef- 
fect that  they  were  willing  and  would  have 
found  the  prisoner  guilty  of  a  less  offense 
than  that  of  murder  in  the  second  degree,  but 
that  they  were  led  to  believe  that  they  could 
not  find  the  prisoner  guilty  of  a  less  crime. 
Counsel  did  not  insist  upon  this,  evidently 
because  it  Is  too  well-settled  that  Jurors  will 
not  be  heard  to  impeach  their  own  verdict. 

There  is  no  reversible  error,  and  the  Judg- 
ment of  the  criminal  court  will  be  affirmed. 
60  S.E.-88 


(63  W.  Va.  587) 
SOUTH  PENN  COAL  CO,  v.  SMITH  et  al 
(Supreme  Court  of  Appeals  of  .West  Virginia. 
Feb.  18,  1908.) 

L  Acknowledgment  —  Records  —  CoNisAcra 
IifPBOPEBLT  Acknowledged  — "DuLT  Ad- 
ifiTTED  TO  Record." 

If  a  contract  for  the  sale  or  option  of  coal 
in  place  which  has  not  been  acknowledged  or 
proved  by  two  witnesses,  as  required  by  stat- 
ute, be  admitted  to  record  by  the  clerk  of  the 
county  court  of  the  proper  countv,  such  contract 
is  not  "duly  admitted  to  record.^* 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  22G3.  2264.] 

2.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chaser. 

Such  contract  or  option,  so  improperly  ad- 
mitted to  record  and  copied  into  the  deed  book, 
is  not  a  recorded  contract,  and  Is  not  notice  to 
subsequent  purchasers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  {  519.1 

3.  Specific  Performance— When  Granted. 

Where  the  assignees  of  such  contract  or  op- 
tion afterwards  took  another  option  from  the 
optionor  for  a  part  only  of  the  same  coal,  and 
brought  their  suit  against  the  optionor  and  the 
purchaser  of  the  land  and  coal  not  included  in 
such  other  and  later  option,  to  enforce  the  spe- 
cific performance  of  the  first  as  well  as  the  later 
option,  and,  pending  the  suit,  the  plaintiffs  ac- 
cepted from  the  optionor,  in  compliance  with 
and  in  performance  of  the  terms  of  the  later 
option,  a  deed  for  the  part  of  the  coal  so  pur- 
chased under  the  later  option,  and  dismissed 
their  suit  as  to  the  optionor.  Held,  the  court 
will  not  enforce  specific  performance  of  the  first 
option,  nor  set  aside  the  deed  of  the  purchaser 
of  the  land  including  the  part  of  the  coal  not 
sold  under  the  later  option. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Barbour 
County. 

Bill  by  the  South  Petan  Coal  Company 
against  James  R.  Smith  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

J.  Hop  Woods,  for  appellant  Chas.  M. 
Murphy  and  Wm.  T.  George,  for  appellee 
Thomas  C.  Boyles. 

McWHORTER,  J.  On  the  16th  day  of 
July,  1901,  James  R.  Smith,  by  a  writing  of 
that  date,  agreed  with  George  M.  Price  & 
Co.  to  sell  said  Price  &  Co.  all  the  coal  in  and 
underlying  the  surface  of  the*  farm  or  tract 
of  land  owned  by  him  upon  which  he  then 
lived  in  Barbour  county,  containing  143  acres 
more  or  less,  at  the  price  of  $12  per  acre,  but 
saving  and  reserving  therefrom  the  right  to 
drill  through  said  coal  for  oil  and  gas,  and 
also  excepting  the  top  vein  of  coal,  which 
agreement  was  made  subject  to  an  option  on 
said  coal  expiring  in  November,  1901,  said 
coal  being  in  two  tracts,  one  containing  63 
acres,  the  other  80  acres ;  and  on  the  failure 
of  the  parties  of  the  second  part  to  comply 
with  the  contract  within  one  year  from  its 
date  it  should  be  null  and  void,  and  they 
should  forfeit  the  money  already  paid.  On 
the  23d  of  April,  1902.  George  M.  Price  &  Co. 
notified  said  Smith,  by  writing  of  that  date, 
that  they  would  accept  the  coal  optioned  to 
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them  by  said  contract,  and  were  ready  to 
comply  with  said  contract  on  their  part  as 
soon  as  Smith  would  comply  with  the  terms 
of  said  contract  The  said  contract  was  sign- 
ed alone  by  J.  R.  Smith  and  witnessed  by 
ESliott  Morris,  and  the  same  was  entered  of 
record  by  the  clerk  of  the  county  court  of 
Barbour  county,  being  partially  proven  before 
him  by  the  oath  of  J.  N.  B.  Crim  on  the  25th 
day  of  April,  1902.  On  the  10th  day  of  F'd)- 
ruary,  1902,  said  Smith  and  his  wife  entered 
into  two  written  contracts  agreeing  to  sell 
and  convey  in  fee  by  deed  of  general  war- 
ranty and  free  from  all  incumbrances  and  de- 
fects of  title  unto  the  South  Penn  CJoal  Com- 
pany, a  co-partnership,  their  heirs  or  assigns, 
"all  the  coal  below  the  bed  of  Sugar  creek, 
within  and  underlying"  said  two  tracts  ot  63 
and  80  acres,  respectively,  with  certain  min- 
ing rights  and  privileges;  said  parties  of  the 
second  part  to  pay  for  said  coal  at  the  rate 
of  $10  per  acre,  one-third  in  cash  on  delivery 
of  deed,  and  balance  in  two  equal  annual  in- 
stallments, with  interest  at  6  per  centum, 
with  the  privilege  of  paying  the  same  before 
maturity.  On  the  14th  day  of  April,  1902, 
the  South  Penn  Ck>al  Company  notified  the 
said  vendors  in  writing  that  they  would  ac^ 
cept  said  coal  and  make  the  payments  and 
execute  their  notes  according  to  the  terms  of 
said  two  several  options  on  the  coal  under 
the  said  tracts  of  63  acres  and  80  acres,  re- 
spectively, with  the  mining  rights  in  said  ox>- 
tions  provided  for.  By  deed  dated  February 
23,  1903,  ;r.  R.  Smith  and  Dorcas  E.  Smith, 
his  wife,  and  Isaac  Smith,  conveyed  to  Thom- 
as 0.  Boyles  in  consideration  of  $1,335.20 
the  said  two  tracts  of  land,  reserving  there- 
from "all  the  coal  underlying  these  two 
tracts  of  land  that  may  be  found  beneath  the 
level  of  bed  of  Sugar  creek,  with  such  mining 
rights  and  privileges  as  are  set  forth  in  an 
option  given  by  the  party  of  the  first  part 
on  or  about  the  10th  day  of  February,  1902, 
to  the  South  Penn  Coal  Company."  And  by 
deed  of  November  16,  1905,  Thomas  C.  Boyles 
and  Annie  B.  Boyles,  his  wife,  conveyed  to 
Wlliiam  T.  George  all  the  coal  above  the  bed 
of  Sugar  creek  in  said  two  tracts  of  land,  to- 
gether with  the  mining  rights,  excepting  and 
reserving  therefrom  **the  upper  three-foot 
vein  in  the  top  of  the  hill  known  as  the  'Gain- 
er vein,*  whatever  there  may  be  of  said  vein 
under  this  land  to  the  extent  of  10  acres,  if 
there  be  that  much  of  the  upper  three-foot 
vein  in  the  top  of  the  hill  underlying  the  said 
land." 

At  the  January  rules,  1906,  J.  N.  Wilkinson, 
D.  M.  Willis,  Guy  B.  Wilkinson,  J.  Trueman 
Nixon,  and  W.  W.  Rainey,  partners  trading 
under  the  name  of  South  Penn  Coal  Com- 
pany, filed  their  bill  in  the  circuit  court  of 
Barbour  county  against  James  R.  Smith, 
Thomas  C.  Boyles,  W.  T.  George,  and  George 
M.  Price  &  Co.,  giving  the  names  of  the 
several  partners  claiming  to  be  the  assignee 
of  said  George  M.  Price  &  Co.  of  the  said  con- 
tract of  July  16,  1901,  which  they  alleged  to 
be  a  contract  of  sale  of  all  the  coal  in  said 


two  tracts  of  land  except  the  top  vein,  and 
not  an  option  as  it  was  claimed  to  be  by  said 
James  R.  Smith  and  the  oth^  defendants, 
and  praying  that  said  Smith  be  compelled  to 
execute,  acknowledge,  and  deliver  to  plaintiff 
J.  N.  Wilkinson,  in  trust  for  plaintiffs,  a  deed 
for  said  Masontown  or  four-foot  vein,  and 
the  said  Freeport  a!nd  all  other  veins  and 
seams  of  coal  below  said  Masontown  vein, 
whether  above  or.  below  the  bed  of  said  Sugar 
creek,  upon  said  two  tracts  of  land,  with 
covenant  of  general  warranty,  free  from  all 
liens  and  incumbrances,  according  to  the 
terms  of  said  cotntpract  and  options,  upon  tbe 
payment  to  him  of  the  several  amounts  men- 
tioned in  the  contracts,  and  that  the  deeds 
from  Smith  and  wife  to  Boyles  dated  Novem- 
ber 23,  1903,  and  from  Boyles  and  wife  to 
said  George  dated  November  16,  1905,  in  so 
far  as  .the  same  convey  or  purport  to  convey 
any  coal  or  coal  privileges  so  purchased  by 
plaintiff  under  said  contract  or  options,  be 
set  aside  as  clouds  upon  plaintifTs  title  there- 
to, and  that  they  have  a  decree  against  the 
defendants  Smith,  Boyles,  and  (reorge  for 
costs,  and  for  general  relief. 

The  defendants  James  R.  Sknith  and  Thom- 
as C.  Boyles  appeared,  and  severally  de- 
murred to  the  plaintifTs  bill,  which  demur- 
rers were  overruled.  Defendant  Sbiith  filed 
his  answer,  denying  the  material  allegations 
of  the  bill,  averring:  That  the  contract  of 
July  16,  1901,  was  an  option,  and  so  recog- 
nized by  the  plaintiffs.  That  the  two  options 
of  February  10, 1902,  were  prepared  by  plain- 
tiffs or  some  of  the  members  or  agents,  aiod 
the  same  were  procured  or  obtained  from  re- 
spondent by  John  Patton,  the  agent  of  the 
plaintiff  partnership,  who  <represelnted  to  re- 
spondent and  advised  him  that  the  Price  op- 
tion was  of  ino  legal  force  and  effect,  and 
that  respondent  could  at  any  time  revoke  the 
same,  and  expressly  wrote  in  the  options  he 
desired  respondent  to  make  to  plaintiffs  the 
revocations  set  out  therein  declaring  said 
Price  option  forfeited,  which  respondent 
charges  was  equivalent  to  an  express  revoca- 
tion thereof,  and  that  the  giving  of  the  op- 
tions of  February  10,  1902,  by  respondent 
was  a  revocation  of  the  Price  option,  and 
that  the  same  was  so  recognized  at  the  time 
by  said  Patton  and  by  the  South  Penn  Coal 
Company  to  be  an  option  contract.  That  the 
said  option  to  Price  &  Co.  was  wholly  with- 
out consideration,  and  was  revocable  by  ex- 
press revocation,  or  by  act  of  respondent  at 
any  time.  That  respondent  by  the  two  op- 
tions dated  February  10,  1902,  gave  plaintiffs 
the  right  to  purchase  the  coal  underlying  the 
two  tracts  of  63  and  80  acres,  respectively,  to 
this  extent — "all  the  coal  underlying  said 
lands  below  the  bed  of  Suerar  creek  as  ap- 
pears by  said  options  of  February  10,  1902." 
That  plaintiffs,  by  writlne  dated  April  14. 
1902,  gave  notice  to  respondent  of  their  elec- 
tion to  purchase  the  coal  under  said  options 
of  February  10,  1902,  but  never  gave  respond- 
ent notice  of  any  intention  to  purchase  said 
coal  under  any  other  contract  th^  the  op- 
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tlons  of  February  10,  1902,  and  that  It  eoc- 
preesly  appears  by  their  said  notice  of  April 
14, 1902,  that  plaintiffs  elected  to  purchase  un- 
der said  options  of  February  10,  1902.    That 
respondent  never  had  notice  from  plalntifffe^ 
tbat  they  were  the  owners  of,  or  claimed  to 
be  the  owners  of,  or  desired  to  purchase  un- 
der,  the  Price  option,  until  about  the  25th 
day  of  November,  1905,  when  plaintiffs  hand- 
ed  to  respondent  a  deed  requiring  him  to 
convey  all  of  the  coal  under  the  land,  and  at 
that  time  for  the  first  time  he  had  Informa- 
tion that  plaintiffs  would  insist  upon  convey- 
ance of  all  the  coal,  claiming  to  be  the  owners 
of  the  Price  option.    That  he  refused  to  eze- 
cnte  such  deed  because  he  had  in  good  faith 
conveyed  the  two  tracts  of  land,  saving  and 
reservfng  the  C09I  and  mining  rights  mention- 
ed in  the  options  of  February  10,  1902.    That 
respondent  and  his  wife  executed  and  ten- 
dered to  plaintiflis  a  deed  conveying  to  them 
the  coal  and  mining  rights  and  privileges  ac- 
cording to  the  options  of  February  10,  1902, 
which  they  refused  to  accept,  and  refused  to 
pay  respondent  the  purchase  money  and  exe- 
cute the  deferred  notes.    That  notwithstand- 
ing the  notice  of  election  to  purchase,  dated 
April  14,  1902,  plaintiffs  soon  thereafter  ap- 
parently abandoned  the  purchase  of  respond- 
ent's coal  as  well  as  numerous  other  tracts  of 
coal   optioned  by  them  during  which  time 
respondent  was  required  to  sell  his  land  to 
raise  money  to  meet  immediate  demands,  and, 
although  he  repeatedly  applied  to  plaintiffs  to 
take  his  coal  under  the  options  of  February 
10,  1902,  they  (neglected  to  do  so,  and  paid  no 
further  attention  to  respondent's  coal  and 
other  tracts  optioned  by  them  tintil  recently, 
when  some  stir  in  coal  circles  came  around, 
and  then  plaintiffs  indicated  an  intention  to 
purchase  respondent's  coal   so  optioned  by 
them.    That  he  has  always  been  ready  and 
willing  to  convey  according  to  the  options  of 
February  10,  1902,  and  tendered  with  his  ain- 
swer  a  deed  therefor  under  said  options,  and 
prayed  that  the  plaintiffs  might  be  required 
to  accept  the  same  and  comply   with   the 
terms  and  conditions  of  the  options  of  Febru- 
ary 10,  1902. 

By  deeds  dated  November  27,  1906,  the  de- 
fendant James  R.  Smith  and  wife,  Dorcas 
E.  Smith,  conveyed  to  J.  N.  Wilkinson,  one 
of  the  plaintiffs,  under  the  terms  and  condi- 
tions of  said  options  of  February  10,  1902, 
all  the  coal  underlying  and  below  the  level 
of  the  bed  of  Sugar  creek  in  the  two  tracts  of 
63  and  80  acres,  respectively,  together  with 
the  mining  rights  for  removing  said  coal, 
which  deeds  of  conveyance  were  accepted  by 
the  plaintiffs,  and  duly  admitted  to  record 
fn  the  clerk's  oflSce  of  Barbour  county  Feb- 
ruary 13,  1906. 

On  the  3d  day  of  May,  1906,  Thomas  G. 
Boyles  asked  leave  knd  was  permitted  to  file 
bis  answer  to  plaintiffs'  bill  averring:  That 
the  writing  (Exhibit  A)  with  plaintiffs'  bill 
dated  July  16,  1901,  was  only  an  option  to 
Price  &  Co.  for  the  coal  underlying  said  land 


in  the  writing  mentioned,  was  without  con- 
sideration, and  might  have  been  withdrawn 
upon  the  notice  of  either  party  thereto,  and 
that  the  said  option  was  forfeited  on  the 
10th  day  of  February,  1902,  by  the  options  of 
that  date  executed  to  plaintiffs.  That  at  the 
time  respondent  purchased  said  land  from  de- 
fendant Smith  he  knew  nothing  whatever  of 
the  contract  or  options  by  said  Smith  to 
Price  &  Co.  That  he  examined  the  records 
of  Barbour  county,  and  failed  to  find  the 
said  option  of  July  16,  1901.  That  he  was 
informed  by  said  Smith  at  that  time  that 
there  were  only  two  options  existing  on  the 
coal  in  and  underlying  said  land,  which  were 
the  two  of  February  10,  1902,  to  plaintiffs. 
That  upon  carefully  inspecting  said  options 
respondent  found  that  they  only  extended 
to  the  coal  below  the  bed  of  Sugar  creek,  and 
respondent  had  no  knowledge  or  information 
whatever  as  to  the  seams  of  coal  that  plain- 
tiffs were  desiring  to  purchase  from  said 
Smith,  and  had  no  idea  that  they  desired 
the  coal  except  that  mentioned  in  their  op- 
tions, which  were  the  seams  of  coal  lying  be- 
low the  bed  of  Sugar  creek.  That  respondent 
in  good  faith  purchased  the  lands  subject 
to  the  options  dated  February  10.  1902,  and 
filed  with  plaintiffs'  bill,  and  took  possession 
of  said  land  under  his  deed  dated  February 
23,  1908,  and  filed  as  Exhibit  D  with  plain- 
tiffs' bill,  and  has  since  held  possession  under 
said  deed  without  interruption,  and  never 
knew  that  plaintiffs  claimed  or  suspected  that 
plaintiffs  ever  intended  to  claim  any  of  the 
coal  except  that  mentioned  in  their  said  con- 
tract lying  below  the  bed  of  Sugar  creek. 
That  it  is  not  true,  as  alleged  In  the  plain- 
tiffs' bill,  that  respondent  entered  into  any 
conspiracy,  contract,  or  understanding  with 
said  Smith,  George,  or  any  one  else  to  pre- 
vent the  plaintiffs  from  having  all  the  coal 
and  mining  privileges  purchased  by  them, 
or  intended  to  be  purchased  by  them,  or  any 
one,  under  said  contract  or  options.  That  re- 
spondent never  knew  until  the  filing  of  plain- 
tiffs' bill  that  they  claimed  any  coal  in  said 
land  except  that  included  in  their  options  of 
February  10,  1902,  "lying  below  the  bed  of 
Sugar  creek."  Admitted  that  it  was  true, 
as  alleged  in  the  bill,  that  on  the  16th  of 
November,  1905,  respondent  sold  and  convey- 
ed to  William  T.  George,  by  deed  of  that 
date,  a  copy  of  which  Is  filed  with  plaintiffs' 
bill,  subject  to  certain  exceptions  mentioned 
in  the  deed,  all  the  coal  In  and  underlying 
said  tracts  of  land  lying  above  the  level  of 
the  bed  of  Sugar  creek  at  the  estiimated  price 
of  $1,000.  That  the  sale  to  George  was  bona 
fide  and  for  valuable  consideration,  and  was 
not  made  for  the  purpose  of  defrauding  any 
one,  especially  plaintiffs.  That  respondent 
had  no  knowledge  or  information  at  that 
time  that  plaintiffs  claimed  any  coal  in  and 
underlying  said  land  lying  above  the  level 
of  the  bed  of  Sugar  creek.  That  it  was  true 
that  prior  to  that  time  plaintiffs,  through 
their  agents,  had  been  to  see  respondent,  and 
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had  made  offers  to  buy  his  coal  in  said  lands, 
stating  that  they  were  not  willing  to  take 
the  coal  under  their  said  options  with  Smith 
unless  they  could  at  the  same  time  purchase 
respondent's  coal  lying  above  the  level  of  the 
bed  of  Sugar  creek,  and  that  their  agent,  Pat- 
ton,  In  taking  said  options,  had  made  a  mis- 
take, and  bad  not  taken  same  according  to 
the  directions  of  the  plaintiffs,  and  the  par- 
ties to  whom  they  were  trying  to  sell  it  ob- 
jected to  the  options  because  they  did  not 
include  all  the  coal  in  said  land,  but  re- 
spondent had  no  information  at  the  time  that 
the  plaintiffs  pretended  to  claim  the  coal  In 
said  lands  above  the  level  of  the  bed  of  Sugar 
creek.  That  It  was  not  true  that  respondent 
knew  that  Price  &  Co.  and  plaintiffs,  as  as- 
signee of  said  Price  &  Co.,  at  the  time  of  said 
Price  option  and  the  execution  of  the  said 
two  options  dated  February  10,  1902,  were 
trying  to  become  the  purchasers  of  what  was 
commonly  known  as  the  Masontown  or  four- 
foot  vein  and  Freeport,  and  all  veins  below 
the  said  Masontown  vein.  That  he  did  not 
know  and  does  not  know  now  what  seams  of 
coal  plaintiffs  were  trying  to  purchase  in  said 
lands,  as  that  was  none  of  his  business,  and 
about  which  he  made  no  inquiry,  but  took 
the  options  dated  February  10,  1902,  at  what 
they  said.  Respondent  filed  with  his  answer 
copies  of  two  deeds  dated  November  27,  1905, 
made  by  J.  R.  Smith,  in  pursuance  of  said 
contracts  and  agreements  of  February  10, 
1902,  conveying  to  J.  N.  Wilkinson  for  plain- 
tiffs all  the  coal  In  and  underlying  the  said 
lands  lying  below  the  level  of  the  bed  of 
Sugar  creek,  each  of  which  contained  the 
following  provision:  **It  is  expressly  agreed 
and  understood  that  the  grantors  to  this  deed 
grant  to  the  grantee  all  the  coal  underlying 
and  below  the  bed  of  Sugar  creek."  Averring 
that  plaintiffs  accepted  the  said  deeds  as 
full  satisfaction  and  compliance  with  his  said 
contract  and  options,  and  that  at  the  time 
of  making  said  deed  agreed  with  said  Smith 
that  if  he  would  make  said  deeds  the  same 
should  be  in  full  satisfaction,  and  in  compli- 
ance with  his  said  agreements  of  February 
10,  1902,  and,  as  respondent  was  informed, 
agreed  to  have  this  suit  dismissed  at  the 
costs  of  the  plaintiffs,  and  respondent  insists 
and  avers  that  upon  information  the  accept- 
ance of  said  deeds  upon  agreement  with 
Smith  was  a  full  and  complete  discharge  of 
respondent  of  all  things  and  matters  alleged 
against  him  in  plaintiffs'  said  bill,  and  that 
said  settlement  between  said  plaintiffs  and 
Smith  was  in  law  and  in  equity  a  complete 
discharge  of  respondent  from  all  matters  and 
things  in  said  plaintiffs'  bill  contained. 

On  the  15th  of  February,  1906,  the  follow- 
ing order  was  made  in  said  cause:  "And  it 
being  now  admitted  by  the  said  counsel  for 
the  plaintiff,  and  said  Smith,  that  the  mat- 
ters in  difference  herein  between  them,  but 
not  between  the  plaintiff  and  the  other  de- 
fendants, have  been  agreed,  and  that  this 
cause  is  to  be  dismissed  as  to  said  Smith,  at 


the  cost  of  the  plaintiff.  It  Is  accordingly  so 
ordered."  The  cause  came  on  to  be  heard 
on  the  11th  day  of  December,  1906.  upon  the 
papers  theretofore  read,  former  orders  and 
decrees  herein,  the  answer  of  Thomas  Boyles 
filed  at  a  former  term,  and  general  replica- 
tion thereto,  when  the  court  was  of  the 
opinion  that  the  cause  was  for  the  defend- 
ants, and  decreed  in  favor  of  the  defendant 
Boyles  against  the  plaintiffs,  the  South  Penn 
Coal  Company ;  from  which  degree  the  South 
Penn  Coal  Company  appealed,  and  say  the 
court  erred,  first.  In  not  decreeing  to  appel- 
lants the  enforcement  of  the  written  agree- 
ment of  July  16,  1001,  made  by  defendant 
James  R.  Smith  with  George  M.  Price  &  Co., 
and  by  said  Price  &  Co.  assigned  to  appel- 
lants. 

It  is  contended  by  appellants  that  said 
contract  of  July  16,  1901,  was  a  contract  of 
sale,  and  not  an  option.  It  matters  not  which 
it  was,  a  contract  of  sale  or  an  option,  the 
paper  was  not  recorded,  and  was  therefore  no 
notice  to  purchasers,  and  defendants  deny  any 
knowledge  whatever  of  said  contract  Sec- 
tion 3075,  Code  1906,  provides  that  "the 
clerk  of  the  county  court  of  any  county  in 
which  any  deed,  contract,  power  of  attorney, 
or  other  writing  is  to  be,  or  may  be  record- 
ed, shall  admit  the  same  to  record  in  his 
office  as  to  any  person  whose  name  is  signed 
thereto,  when  it  shall  have  been  acknowl- 
edged by  him  or  proved  by  two  witnesses  as 
to  him,  before  such  clerk  of  the  county  court." 
This  paper  shows  by  the  clerk's  certificate  of 
recordation  that  it  was  presented  "by  J.  R. 
Smith, '  was  partially  proven  before  me  by 
the  oath  of  J.  N.  B.  Crim,  and  upon  motion 
of  H.  H.  Byrer,  Attorney,  was  this  day  duly 
admitted  to  record."  In  Cox  v.  Wayt,  26  W. 
Va.  807,  It  is  held:  "Such  deed  so  admitted 
to  record  and  copied  into  the  deed  book  is 
void  as  to  subsequent  purchasers  for  valua- 
ble consideration  without  notice."  And  it 
is  there  further  held:  **Such  deed  so  im- 
properly admitted  to  record  and  copied  into 
such  deed  book  is  not  a  recorded  deed,  and 
the  same  is  not  notice  to  subsequent  pur- 
chasers." Abney  ▼.  Lumber  Co.,  45  W.  Va. 
446,  32  S.  E.  256. 

It  is  contended  that  the  answer  of  Boyles 
does  not  say  that  the  contract  of  July  16, 
1901,  between  Smith  and  Price  &  Co.  was 
not  recorded.  This  is  inunaterial,  as  the  pa- 
per shows  upon  its  face  that  it  was  not  re- 
corded. It  was  neither  acknowledged  nor 
sufficiently  proved  to  entitle  it  to  recordation 
under  the  statute  And  in  appellee^'  brief  it 
is  Insisted  that  it  was  not  recorded. 

The  second  assignment  of  error  is  that  the 
court  did  not  decree  to  plaintiffs,  as  vendees 
of  Smith,  "the  enforcement  of  the  two  sev- 
eral options  in  the  bill  mentioned,  executed 
by  said  Smith  to  it  on  the  10th  day,  of 
February,  1902,  for  the  sale  of  all  the  coal 
under  the  land  therein  mentioned  (being  the 
same  land  as  that  mentioned  in  said  agree- 
ment of  July  16,  1901)  lying  below  the  bed 
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of  Sugar  creek,  and  of  asserting  its  claim 
ajid  averment  of  which  defendants  had  no- 
tice; that  such  description  embraced  the 
Masontown  or  four-foot  vein  and  the  Free^ 
port  vein,  and  all  seams  of  coal  below  said 
Masontown  vein,  whether  located  above  or  be- 
low the  bed  of  said  creels,  the  purpose  and 
intent  of  said  Smith  being,  under  said  op- 
tion, as  averred  in  the  bill,  and  of  which  the 
defendants  had  notice,  and  which  averment 
and  notice  Is  substantially  undenied  in  the 
two  answers  filed,  to  sell  the  said  veins  of 
coal  wherever  situated  under  said  land-^he 
location  whereof  not  being  controlled  by  the 
situs  named  in  said  options."  Said  options 
of  February  10, 1902,  from  Smith  to  plaintiffs, 
distinctly  contracted  by  Smith  to  sell  and  con- 
vey with  general  warranty,  free  from  all  in- 
cumbrances and  defects  of  title,  to  the  plaln- 
tilTs,  their  heirs  and  assigns,  all  the  coal  be- 
low the  bed  of  Sugar  cre^  within  and  under- 
lying the  said  two  tracts  of  land  respectively, 
with  certain  mining  rights  and  privileges 
therein  set  forth  at  the  price  per  acre  men- 
tioned, with  the  right  of  plaintiffs  to  pur- 
chase any  number  of  acres  of  said  land  by 
paying  therefor  $100  per  acre.  And  in  pur- 
suance of  said  contracts  or  options,  and  in 
fulfillment  of  the  provisions  thereof,  on  the 
27th  day  of  November,  1905,  the  said  Smith 
and  wife  executed  two  deeds  to  plaintiffs  for 
the  coal  in  said  options  agreed  to  be  sold  to 
plaintiffs  under  the  said  two  tracts  of  land 
respectively,  in  each  of  which  deeds  is  con- 
tained this  provision:  "It  is  expressly  agreed 
and  understood  that  the  grantors  to  this  deed 
grant  to  the  grantee  all  the  coal  underlying 
and  below  the  level  of  the  bed  of  Sugar  creek 
only ;"  which  deeds  plaintiffs  accepted  in  full 
performance  of  said  contracts,  and  dismissed 
their  bill  as  to  the  said  defendant  James  R. 
Smith.  By  these  deeds  plaintiffs  received  all 
that  they  could  have  received  by  a  decree 
enforcing  the  specific  performance  of  said 
contracts  or  options.  The  tenhs  thereof  were 
clear  and  unequivocal,  agreeing  to  sell  "all 
the  coal  below  the  bed  of  Sugar  creek  within 
and  underlying"  the  said  several  tracts  of 
land,  together  with  the  mining  rights,  etc.; 
and  plaintiffs  accepted  the  deeds  In  full  com- 
pliance with  and  performance  of  said  con- 
tracts, and  dismissed  their  suit  as  to  Smith. 
The  allegations  of  plaintiffs'  bill  that  they 
were  entitled  to  "the  Masontown  or  four- 
foot  vein,  the  Freeport,  and  all  other  seams 
of  coal  below  the  Masontown  vein,"  and  of 
which  Smith  and  Boyles  had  notice,  could 
only  be  based  upon  the  Price  &  Co.  contract  of 
July  16,  1901,  which  we  have  seen  was  nev- 
er recorded,  and  of  which  Boyles  denies  hav- 
ing any  notice,  and  both  Smith  and  Boyles 
deny  any  knowledge  whatever  of  the  veins 
of  coal  existing  in  and  underlying  said  lands. 
The  cause  having  failed  as  against  Boyles, 
the  interest  of  his  vendee,  George,  cannot  be 
iffected  in  any  way. 

We  see  no  error  in  the  decree,  and  the  same 
Is  affirmed. 


(O  W.  Va.  578) 
POCAHONTAS     WHOLESALE    GROCERT 

CO.   V.   GILLESPIE   et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18.  1908.) 

1.  ATTACHiaNT— RETUEN   Of   OlTFICBB— EFFECT 

—Levy. 

The  ofiBcer's  return  upon  an  attachment  is 
competent  and  legal  evidence  to  show  proper 
service  thereof,  and  that  the  property  attached 
is  such  as  may  be  legally  seized  under  the  writ, 
and  conclusive  evidence  that  everything  has  been 
done  necessary  to  constitute  a  valid  levy. 

i£d.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  5,  Attachment,  §{  1170-1173.] 

2^  Justices  or  thk  PEAC]&--Juai8DiOTioN. 

The  giving  of  separate  checks  at  different 
times  by  one  merchant  to  another,  ag^egating 
an  amount  in  excess  of  the  jurisdiction  of  a 
justice,  is  not  alqne  sufficient  to  show  they  were 
^iven  for  the  same  demand,  so  as  to  defeat  his 
jurisdiction  of  separate  actions  thereon. 

3.  Same— Continuance. 

Where,  after  several  continuances  by  agree- 
ment of  the  parties,  there  being  no  appearance 
by  either  party  at  the  time  to  which  the  last 
continuance  was  thus  made,  the  Justice  of  his 
own  motion  continues  the  case  from  week  to 
week  for  an  aggregate  period  of  more  than  three 
months  before  final  judgment,  such  action,  if 
neither  party  is  present  insisting  on  his  rights 
under  sections  50-63,  c.  50,  Code  1809  [Code 
1906,  ($  2010-2014],  amounts  to  a  mere  irregu- 
larity, not  to  a  discontinuance  of  the  case,  or. 
an  ouster  of  jurisdiction. 

[Bd.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  ({  193-197,  360.] 

4.  Same— JunoMENT. 

Where  jurisdiction  by  a  justice  has  once 
been  gained,  it  will  not  be  lost  by  such  subse- 
quent irregularitv ;  and  his  judgment  cannot, 
on  that  ground,  be  collaterally  attacked. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  S§  190-198,  40S- 
411.] 

6.   JunOMENT— C0LX.ATEBAL     ATTACK— IRREGU- 
LARITIES—STIPULATION  S. 

Conditional  and  uncertain  agreements  be- 
tween counsel  for  the  parties  respecting  dismiss- 
al of  a  suit  begun  will  not  be  enforced  so  as 
to  avoid  a  judgment  subsequently  recovered  and 
involved  in  a  collateral  proceeding. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  McDowell 
County. 

Bill  by  the  Pocahontas  Wholesale  Grocery 
Company  and  others  against  J.  A.  Gillespie 
and  others.  Decree  for  plaintiffs,  and  de- 
fendant the  Flat  Top  Grocery  Company  ap- 
peals.   Reversed  In  part,  and  remanded. 

J.  R.  Dillard,  for  appellant  D.  J.  F. 
Strother  and  D.  E.  French,  for  appellees. 

MILLER,  J.  In  a  suit  1^  creditors  for 
api)olntment  of  a  receiver  and  winding  up  tho 
business  of  the  copartnership  of  Gillespie. 
Hash  &  Co.,  by  a  convention  of  creditors, 
and  distribution  of  the  proceeds  of  sale  of 
the  social  assets,  the  appellant,  the  Flat  Top 
Grocery  Company,  appeared  before  the  com- 
missioner to  whom  the  cause  was  referred  to 
take  the  account,  and  offered  In  evidence  the 
record  of  two  Judgments  recovered  l)efore 
a  justice,  upon  attachments  sued  out  in  the 
same  actions  and  levied  upon  "the  entire 
stock  of  general  merchandise  in  the  store- 
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room  and  wazeroom  of  the  store"  of  said 
firm,  which  the  return  of  the  officer  thereon 
showed  he  had  taken  into  his  possession 
prior  to  the  appointment  of  the  special  re- 
ceiver sought,  the  appellant  claiming  by  vir- 
tue thereof  liens  in  priority  to  those  of  the 
other  creditors.  The  commissioner  allowed 
the  Judgments  as  general  debts  against  the 
social  assets,  but  denied  them  priority;  and 
his  report,  upon  exceptions  thereto  by  the 
Flat  Top  Grocery  Company,  was  confirmed 
by  the  court  in  its  final  decree  appealed  from. 

The  grounds  on ,  which  the  commissioner 
based  his  action,  and  relied  on  here  to  sup- 
port it,  are:  First,  want  of  identification  of 
the  goods  attached  with  those  taken  in  charge 
by  the  special  receiver;  second,  the  commis- 
sioner's inability  to  determine  whether  the 
two  several  checks  upon  which  the  judgments 
were  rendered  were  given  In  payment  for  the 
same  demand  or  separate  demands— if  the 
former  the  Justice  was  without  Jurisdiction 
of  the  split-up  claim ;  third,  that  in  his  opin- 
ion the  Justice  rendering  the  Judgments  lost 
Jurisdiction  to  render  the  same  by  continuing 
the  cases  on  his  own  motion  from  Febru- 
ary 21st  to  July  18th,  a  period  of  about  five 
months,  by  virtue  of  sections  68-61,  c  50, 
Code  1899  [Code  1906,  U  2010^2012] ;  fourth, 
that  in  the  opinion  of  the  commissioner  the 
evidence  before  him  established  an  agree- 
ment between  D.  B.  French,  the  attorney  rep- 
resenting the  other  creditors,  and  J.  R.  Dil- 
lard,  the  appellant's  attorney,  that  said  at- 
tachment suits  should  be  withdrawn  and  all 
creditors  Join  in  the  application  for  a  re- 
ceiver. 

The  only  evidence  before  the  commissioner 
on  which  he  could  have  based  the  first  of 
these  groimds  consisted  of  the  certified  tran- 
scripts from  the  docket  of  the  Justice  who 
rendered  said  Judgments,  and  the  order  of 
the  court  appointing  the  special  receiver, 
which  order  directed  him  to  take  possession 
of  "the  general  stock  of  merchandise,  in- 
cluding fixtures,  furniture,  etc.,  in  the  store 
and  warerooms  of  the  defendants."  This 
order,  so  far  as  it  relates  to  the  stock  of 
merchandise,  it  will  be  seen,  describes  the 
same  substantially  in  the  language  of  the 
officer  in  his  levy  thereon  indorsed  on  said 
attachments.  The  settlement  of  the  special 
receiver's  accounts  before  said  commissioner 
showed  cash  from  sales  at  retail  $566.40, 
from  sale  of  the  remainder  of  stock  $3,150, 
and  from  accounts  collected  to  date  $67.50— 
showing  that  the  greater  portion  of  the 
money  in  hand  for  distribution  was  realized 
from  sales  of  the  stock  of  merchandise.  '*The 
officer's  return  is  always  competent  and  le- 
gitimate evidence  to  show  proper  service, 
and  that  the  property  attached  was  such  as 
might  be  legally  seized  under  a  writ ;  •  •  • 
and  it  is  conclusive  evidence  that  everything 
has  been  done  necessary  to  constitute  a  val- 
id attachment''  1  Shinn  on  Att  &  Gar.  722. 
We  think  the  levy  in  this  case  sufficiently 
tdentlfies  the  goods  levied  on  as  those  sub- 


sequently taken  Into  possession  of  and  sold 
by  the  special  receiver.  Prima  facie  it  must 
be  so ;  and,  as  the  record  of  the  Justice  was 
received  in  evidence  for  that  purpose  without 
objection,  and  no  evidence  offered  to  show 
the  contrary,  the  commissioner  was  not  Jus- 
tified in  denying  the  priority  of  the  attach- 
ments for  the  first  ground  assigned. 

The  second  ground,  reiating  to  the  two 
checks,  likewise  stands  uusupported  by  tbe 
evidence.  It  was  not  sufficient  Justification 
for  denying  priority  to  the  Judgments  that 
the  commissioner  was  unable  to  detennme 
whether  the  two  checks  upon  which  said 
Judgments  were  severally  founded  were  giv- 
en in  payment  of  the  same  demand  or  sep- 
arate demands.  He  says  the  presumptioa,. 
drawn  from  facts  assumed  but  hot  in  evi- 
dence. Is  that  they  were  given  for  the  same 
demand.  The  presumption  is  directly  the 
contrary,  and  in  favor  of  the  verity  and  reg- 
ularity of  the  record  and  Judgment  of  the 
Justice,  sufficient  appearing  to  show  Juris- 
diction of  the  subject-matter  and  of  the  par- 
ties; and  the  amount  claimed  in  the  sum- 
mons, and  not  the  amount  shown  in  the  testi- 
mony, is  controlling.  Junkins  v.  Lumber  Co.. 
44  W.  Va.  642,  29  S.  EX  1017.  The  dates  of 
the  checks,  noted  on  the  docket  as  having 
been  offered  in  evidence,  are  not  given,  but 
the  numbers  are  shown  to  have  been  respect- 
ively 107  and  313;  so  that,  if  given  on  the 
same  bank,  considerable  time  evidently  elaps- 
ed between  the  dates  on  which  they  were  is- 
sued. If  given  in  settlement  of  the  same  de- 
mand, why  separate  checks  and  at  different 
times?  It  is  true  that  the  plaintiff  may  not 
spilt  up  a  demand  greater  than  the  Jurisdic- 
tional amount  of  the  Justice,  and  the  defend- 
ant be  vexed  with  several  suits  instead  of 
one.  Bodley  v.  Archibald,  33  W.  Va.  229,  10 
S.  B.  392;  Hale  v.  Weston,  40  W.  Va.  313, 
21  S.  B.  742.  But,  as  was  said  in  Wells  v. 
Insurance  Co.,  41  W.  Va.  136,  23  S.  B.  527, 
the  defendant  has  nothing  to  complain  of  if 
sued  for  less  than  he  is  liable  for,  as  ax>- 
pears  in  reference  to  the  suit  here  on  check 
No.  313  for  $359.92.  Assuming,  as  we  must, 
that  the  checlts  sued  on  were  separate  de- 
mands, the  holder  had  a  perfect  right  to 
maintain  separate  actions  on  them'.  Bank 
V.  Wood.  60  W.  Va.  619,  55  S.  E.  753.  In 
Kyle  V.  Railroad  Co.,  49  W.  Va.  296,  38  S.  B. 
4^,  it  was  held  that,  the  summons  showing 
Jurisdiction,  and  the  plaintiff  not  being  en- 
titled to  recover  more  than  demanded  by  it, 
the  action  could  not  be  dismissed  for  want  of 
Jurisdiction  because  the  bill  of  particulars 
and  proof  showed  an  attempt  to  recover  an 
amount  beyond  the  Jurisdiction  of  the  Justice, 
and  that  the  plaintiff  in  such  case  may  at 
any  time  before  verdict  withdraw  any  item  of 
his  demand,  so  as  to  reduce  his  recovery  to 
an  amount  within  the  Jurisdiction  of  the 
Justice. 

The  third  ground,  based  on  alleged  loss  of 
Jurisdiction  by  continuances,  is  equally  un- 
tenable.   The  docket  of  the  Justice  in  each 
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oase  shows  that  snlt  was  begun  and  attach- 
oient  sued  oat  February  1^  1905,  summons 
returnable  February  7th ;  that  the  summons 
^^as  returned  duly  executed  on  J.  A.  Gillespie 
ajid  V.  Hash,  and  that  the  attachment  was 
«2ecuted  by  levy  on  the  property  of  the  de- 
fendants as  already  shown;  that  on  the  re- 
turn day  the  parties  appeared  by  counsel, 
a.nd  by  agreement  the  case  was  continued  to 
February  14th,  when  by  like  agreement  it 
was  further  continued  to  February  21st; 
that  on  the  latter  day,  neither  of  the  parties 
appearing,  the  justice  continued  the  case  to 
February  28th.  From  the  last  day,  according 
to  the  docket  entry,  neither  of  the  parties 
appearing,  the  Justice  continued  the  case 
from  week  to  week  until  July  18th,  at  which 
time  the  docket  shows  the  plaintiff  appeared 
by  attorney*  and  after  waiting  one  hour  the 
defendant  came  not,  and  the  plaintifT,  by  at- 
torney, ffled  defendant's  check  in  proof  of  his 
claim— in  one  case  No.  313  for  ^9.92,  on 
wliich  Judgment  was  rendered  in  faror  of 
the  plaiDtifT  for  $300,  with  Interest  and 
coBta,  and  In  the  other  case  No.  107  for 
$260.06,  on  which  Judgment  Was  rendered  in 
fayor  of  the  plakitilT  for  $274.20,  with  In- 
terest and  costs;  and  in  each  case  the  at- 
tachment was  sustained  as  properly  sued  out. 

The  argument  based  on  these  records  is 
that,  when  on  February  21st  the  parties  fail- 
ed to  appear,  the  extent  of  the  Jurisdiction 
of  the  Justice  was  to  dismiss  the  actions,  and 
failing  in  which  they  stood  dismissed  by 
operation  of  law;  and  moreover  that,  as  the 
aggregate  of  the  weekly  continuances  from 
February  21st  to  July  18th,  without  the  ap- 
parent consent  of  the  parties  and  of  his  own 
motion,  exceeded  the  period  of  three  months, 
the  Justice  thereby  lost  Jurisdiction  to  ren- 
der Judgment.  The  only  authority  cited  in 
support  of  this  position  is  Works  on  Courts 
and  Their  Jurisdiction,  148,  which  simply 
holds,  in  accordance  with  many  others  and 
with  numerous  adjudged  cases,  that  any  af- 
firmative action  contrary  to  positive  law,  in- 
cluding an  unauthorized  continuance,  will 
discontinue  the  case,  and  render  subsequent 
judgment  void  or  voidable.  See  4  Enc  PI.  & 
Pr.  892,  896;  24  Cyc  488,  576,  and  notes; 
ThomasBon  v.  Simmons,  57  W.  Va.  576,  578, 
50  S.  E.  740.  The  positive  provisions  of  our 
law  which  it  is  contended  were  violated  by 
the  record  of  the  Justice,  amounting  to  dis- 
continuance and  ouster  of  Jurisdiction,  are 
the  following  provisions  of  chapter  50  of  the 
Code: 

"59.  On  the  return  day  of  the  summons,  If 
the  defendant  be  not  in  custody,  the  Justice 
may  without  the  consent  of  either  party  con- 
tinue the  cause  for  not  over  seven  days ;  but 
he  shall  not  exercise  this  privilege  at  any 
other  time  unless  in  case  of  sickness  or  ne- 
cessity.    •    •    • 

'*eO.  When  a  defendant  is  not  in  custody, 
the  Justice  on  the  return  day  or  any  subse- 
quent time  appointed  for  the  hearing  may 
continue  the  cause  on  application  of  either 


party,  without  the  consent  of  the  other,  on 
the  applicant  showing,  by  his  oath  or  other- 
wise, that  he  can  not  safely  proceM  to  trial 
for  want  of  some  material  paper,  evidence  or 
witness,  and  that  he  has  used  reasonable  dili- 
gence to  procure  the  same  and  will  probably 
be  able  to  do  so  if  time  Is  granted.  The  con- 
tinuance shall,  in  such  case,  be  for  a  rea- 
sonable time,  to  enable  the  applicant  to  ob- 
tain the  paper,  evidence  or  witness  referred 
to. 

"61.  But,  unless  both  parties  consent,  no 
continuance  shall  be  granted  to  a  time  be- 
yond three  months  after  the  return  of  tbe 
summons  served." 

"63.  If  the  cause  be  not  continued  the  trial 
shall  take  place  on  the  return  day  of  the 
summons,  if  the  same  has  been  served,  or  at 
the  time  set  for  trial  when  the  last  previous 
continuance  was  made.** 

"66.  Saving  the  right  of  a  defendant,  who 
has  filed  a  set-ofT  or  counterclaim,  to  proceed 
to  trial,  though  the  plaintifT  fail  to  appear, 
or  dismiss  bis  action.  Judgment  may  be  ren- 
dered against  the  plaintiff  dismissing  his 
action,  with  cost,  but  without  prejudice  to  a 
new  action  for  the  same  cause,  in  the  follow- 
ing cases:  First,  if  he  fail  to  appear  and 
prosecute  his  action  within  one  hour  after 
the  time  for  appearance  mentioned  in  the 
summons,  or  last  order  of  continuance;  sec- 
ond, if  he  fail  to  make  or  file  his  complaint 
at  or  before  the  time  the  summons  is  re- 
turnable; third,  if  he  fail  or  refuse  to  tes- 
tify when  properly  required  to  do  so ;  fourth, 
if  he  fall  to  give  security  for  cost  when  prop- 
erly required  to  do  so;  fifth,  if  the  sum- 
mons be  defective  or  erroneous  and  can  not 
properly  be  amended;  sixth,  if  the  plaintiff 
himself  dismiss  his  action.  But  in  the  first, 
second  and  third  class  of  cases  the  plaintiff 
may  show  cause,  if  he  can,  why  his  action 
ought  not  to  be  dismissed.  The  action  shall 
also  be  dismissed  at  plaintiff's  cost,  when- 
ever it  shall  appear  that  it  has  been  brought 
in  the  wrong  county,  or  that  for  any  other 
reason  the  Justice  has  not  Jurisdiction  there- 
of."    Code  1906,  fiS  2010-2012,  2014,  2017. 

The  main  reliance,  however,  is  upon  the 
provisions  of  section  61;  it  being  argued 
that  the  continuances  by  the  Justice  on  his 
own  motion  after  February  21st,  the  aggre- 
gate of  which  to  July  18th  exceeded  three 
months,  brings  the  case  within  the  Inhibition 
of  that  section,  and  that  thereby  the  Justice 
lost  Jurisdiction  to  render  tlie  Judgments. 
But  it  is  also  argued  that,  under  the  provi- 
sions of  section  63  the  trial  should  have  tak- 
en place  on  February  21st,  the  time  set  when 
the  last  previous  continuance  was  had  by 
agreement,  or,  in  default  of  appearance  by 
the  plaintiff  at  that  time,  his  action  should 
have  been  dismissed  under  the  first  subdivi- 
sion of  section  66;  that  the  word  "may," 
used  In  the  latter  section,  means  "shall,"  re- 
gardless of  whether  or  not  the  defendant 
was  present  insisting  upon  his  rights. 

As  we  view  the  provisions  of  sections  69- 
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63  [sectloDB  2010-2014],  they  relate  partic- 
ularly to  proceedings  where  the  parties  are 
present  demanding  their  rights  under  them, 
and  not  to  action  of  the  Justice  In  the  ab- 
sence of  either  party;  hence  by  section  61, 
unless  both  parties  consent,  no  continuance 
shall  be  granted  to  a  time  beyond  three 
months  after  .the  return  of  the  summons 
served.  This  means  a  single  continuance. 
It  does  not  mean  that  after  the  sum  of  all 
continuances  shall  exceed  the  period  of  three 
months  they  shall  operate  as  a  discontinu- 
ance and  an  ouster  of  jurisdiction.  A  similar 
statute  was  so  construed  in  Bryant  v.  Pem- 
ber,  43  Vt  599.  It  is  not  contended  there  was 
any  lack  of  authority  or  Irregularity  in  the 
proceedings  down  to  February  21st  After 
that  neither  party  appeared,  and  the  justice 
of  his  own  motion  continued  the  cases.  If 
the  defendants  had  appeared  and  insisted  up- 
on their  right  of  trial  or  nonsuit,  the  jus- 
tice would  have  been  bound  to  observe  the 
provisions  of  the  statute  referred  to.  Without 
appearance,  the  subsequent  continuances  we 
think  amounted  to  nothing  more  than  a  mere 
irregularity,  not  to  a  discontinuance  or  oust- 
er of  jurisdiction.  In  Hard  v.  Shlpman,  6 
Barb.  (N.  Y.)  621,  it  is  held  that,  if  an  in- 
ferior court  acquires  jurisdiction,  but  errs 
In  exercising  it,  its  proceedings  are  not  void, 
but  voidable  only ;  that  they  will  protect  the 
magistrate,  parties,  and  officer,  and  are  valid 
and  binding  until  reversed  on  certiorari  or 
appeal,  and  cannot  be  collaterally .  assailed ; 
that,  where  jurisdiction  has  been  once  gain- 
ed, it  cannot  be  lost  by  a  subsequent  irregu- 
larity, and  every  Intendment  will  be  made  in 
favor  of  the  regularity  of  the  subsequent  pro- 
ceedings; that,  having  acquired  jurisdiction, 
the  justice  there  did  not  lose  it  by  erroneous- 
ly adjourning  the  cause  contrary  to  the 
agreement  of  the  parties ;  and  that  his  Judg- 
ment subsequently  rendered  was  valid  .until 
reversed  on  certiorari.  In  our  own  case  of 
Thomasson  v.  Simmons,  supra.  Judge  Bran- 
non  says,  while  conceding  the  force  of  the 
authorities  there  referred  to,  that  any  affirm- 
ative action  by  the  justice  contrary  to  posi- 
tive law  will  work  a  discontinuance  of  the 
case.  Yet  it  is  there  said,  in  reference  to  the 
suit,  that  'it  is  in  being  until  ended  by  ex- 
press dismissal  or  final  judgment."  The  pro- 
visions of  section  66  also  contemplate,  we 
think,  the  presence  of  the  defendant,  saving 
his  right  where  he  has  filed  a  set-o/f  or  coun- 
terclaim. If  the  plaintiff  fail  to  appear  and 
prosecute  his  action  within  one  hour,  etc.,  the 
Justice,  if  the  defendant  is  present  detuand- 
ing  it,  must  undoubtedly  dismiss  the  plain- 
tiff's action  without  prejudice,  and  then  the 
word  "may"  in  that  section,  as  construed  by 
this  court  In  Buena  Vista  Freestone  CJo.  v. 
Parrish,  84  W.  Va.  652,  12  S.  E.  817,  means 
"shall."  In  that  case,  at  page  656,  Judge 
Brannon  says:  "I  think  the  word  'may'  in 
the  statute  is,  as  to  both  parties,  to  be  read 
as  if  It  were  'shall/  In  other  words,  if  the 
defendant  demand  a  dismissal,  the  justice 


must  enter  It;  and  in  such  case  he  can  do  co 
more  than  dismiss  it  It  is  the  plaintilTs 
right  that  he  shall  do  no  more.  •  •  •  This 
construction  applies  the  practice  of  nonsuit 
in  justices'  courts  as  It  Is  applied  \n  circuit 
courts,  and  gives  a  defendant  In  the  justices' 
courts  as  full  right  as  in  the  circuit  court- 
But  if  the  defendant  be  not  present  and  in- 
sist upon  such  nonsuit,  it  cannot  be  said  that 
the  justice  who  continues  the  case  and  does 
not  put  the  plaintiff  out  of  court  has  dis- 
continued the  case  and  worked  an  ouster  of 
Jurisdiction.  Nothing  more  could  be  said  of 
his  action  than  that  it  was  irregular.  The 
justice,  therefore,  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties,  his  judg- 
ment can  not  be  collaterally  attacked.  Flsb- 
burne  v.  Baldwin,  46  W.  Va.  19.  32  S.  E. 
1007;  Newlon  v.  Wade.  43  W.  Va.  283,  "27  S. 
B.  244;  Shank  T.  Ravenswood.  43  W.  Vm. 
242,  27  S.  B.  223;  Cecil  v.  Clark.  44  W.  Va. 
659,  30  S.  E.  216;  Adams  v.  Jennings,  103 
Va.  679,  49  S.  E.  982;  Turner  v.  Conkey. 
132  Ind.  248.  31  N.  E.  777,  17  L.  Ft  A.  50J). 
32  Am.  St  Rep.  251 ;  Leonard  v.  Sparks,  117 
Mo.  103,  22  S.  W.  899,  38  Am.  St  Rep.  G46. 
In  the  last  case  cited  point  2  adjudicated  is: 
"If  the  facts  touching  the  acquisition  of  ju- 
risdiction are  fully  disclosed,  judgments  of 
justices  of  the  peace,  so  far  as  collateral  at- 
tack is  concerned,  are  regarded  no  less  fa- 
vorably than  those  of  courts  having  more  ex- 
tensive powers." 

The  fourth  ground,  relating  to  the  alleged 
agreement  between  counsel,  we  think  is  not 
supported  by  the  evidence.  The  only  evi- 
dence relied  upon  to  support  the  agreement 
consists  of  the  deposition  of  D.  E.  Frencli* 
the  attorney  representing  the  other  creditor^ 
a  letter  from  him'  to  J.  R.  Dillard,  the  at- 
torney representing  the  appellant,  of  Febru- 
ary 14,  1905,  and  Dillard's  reply  of  February 
16,  1905.  This  evidence  shows  an  agreement 
between  French  and  DiUard  prior  to  the  ap- 
pointment of  the  receiver  that  Dlllard  would 
recommend  to  his  client  withdrawal  of  the 
attachments,  but  that  he  could  not  say  pos- 
itively what  it  would  do  until  he  had  sub- 
mitted the  subject  to  it  Not  hearing  from 
Dillard,  French  says  he  called  him  by  tele- 
phone and  inquired  what  he  would  do  in 
regard  to  the  proposition,  when  Dillard 
replied  it  was  all  right,  and  asked  him  If 
he  had  not  received  a  letter.  But  Dillard's 
letter,  evidently  received  after  the  con- 
versation over  the  telephone  simply  says: 
"I  am  sure  you  will  have  no  trouble  about 
the  attachments  under  our  agreement" 
The  only  agreement  referred  to,  however, 
was  the  agreement  that  Dillard  would  see 
his  client  and  submit  the  proposition  of 
dismissing  the  attachments.  There  Is  no 
evidence  that  Dillard's  client  ever  consent- 
ed to  the  arrangement;  and,  the  agree- 
ment not  being  positive  and  binding  upon  the 
appellant,  for  want  of  consummation,  we 
think  the  Judgments  cannot  be  impeached  In 
this  way.     Parties   who  make  such    agree- 
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ments  should  see  to  it  that  they  are  fully 
oonsummated.  In  this  case  counsel  for  the 
parties  affected  should  have  seen  to  it  that 
the  suits  were  actually  dismissed  by  the  Jus- 
tice. Courts  cannot  consummate  for  the  par- 
ties such  indefinite  and  uncertain  arrange- 
ments. 

Counsel  for  appellant  in  his  brief  suggests 
tbat  the  court  below  In  Its  decree  appealed 
from  erroneously  preferred  the  claims  of  the 
clerks  of  the  defendant  firm.  As  the  whole 
record  respecting  that  subject  is  not  brought 
here  for  review,  we  are  unable  to  determine 
whether  or  not  the  decree  is  correct  in  this 
particular.  We  do  not,  however,  understand 
that  counsel  seriously  presents  the  subject, 
and  the  decree  in  that  respect  will  not  be  dis- 
turbed. 

For  the  reasons  given,  so  much  of  the  de- 
cree appealed  from  as,  by  overruling  the  ex- 
ceptions ot  appellant  to  the  report  of  the 
commissioner,  disallowed  the  priority  of  the 
attachment  liens  of  the  appellant  upon  the 
funds  arising  from  sale  of  the  stock  of  goods 
of  the  defendants,  is  reversed  and  annulled, 
^and  in  all  other  respects  it  is  affirmed;  and 
this  cause  is  remanded  to  the  circuit  court 
for  reformation  of  said  decree  in  accordance 
herewith,  and  to  be  therein  further  proceed- 
ed with  according  to  the  principles  announce 
ed  and  directions  given  herein,  and  accord- 
ing to  the  principles  governing  courts  of  eq- 
Qity. 

163  W.  Va.  MT) 

TOWN  OF  POINT  PLEASANT  v.  GREEN- 
LEE &  HARDEN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  17,  1907.) 

1.  Judgment— Default— Defective    Process 
— <30llateral  attack. 

If  process  in  a  suit  is  defective  or  irreprnlar, 
tmt  not  to  the  ex'tent  of  being  substantially 
worthless,  a  judgment  by  default  thereon  will  be 
irregular  and  liable  to  be  corrected  or  set  aside 
on  motion,  or  reversed  above,  but  not  absolutely 
void,  and  hence  not  open  to  collateral  attack. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
voL  30,  Judgment,  §{  924r-928.] 

2.  SAln^— REcrrAL  of  Dub  Process. 

If  the  writ,  inspected  as  part  of  the  record 
to  overthrow  the  aojadication  or  recital  in  the 
judgment  of  due  process,  is  an  absolute  contra- 
diction thereof— an  irreconcilable  contradiction 
and  denial— the  invalidity  of  the  judgment  may 
be  declared  collaterally ;  but  if  the  contradiction 
may  be  reconciled  by  a  construction  of  the  writ 
not  absolutely  at  variance  with  reason  and 
sound  policy,  a  construction  by  the  recital  so 
given  cannot  be  assailed  collaterally. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  30,  Judgment,  fi§  937-939.] 

8.  'Process  —  Retubn  Day  —  Misstatement— . 

Correction. 

A  writ  tested  on  the  Ist  day  of  August,  and 
made  returnable  "on  the  first  Monday  in  August 
next,"  is  not  absolutely  void,  since,  read  in  the 
light  of  the  law  as  to  issuance  and  return  of 
process,  the  error  is  self -correcting,  and  it  ap- 
pears tliat  the  first  Monday  of  the  month  there- 
in mentioned  was  intended. 

[BkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  40,  Process,  U  30-^1.] 


4.  JuDokENT— Process— Collateral  Attack. 

Where  the  record  shows  that  such  writ  has 
been  held  bv  the  court  to  which  it  was  return- 
able to  be  due  process,  by  a  recital  in  the  judg- 
ment thereon  such  judgment  cannot  be  collat- 
erally assailed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f{  937-939.] 

5.  Intoxicating  Liquors  —  Ljquor  Bond  — 
Surety's  Liability-^ udgment— Parties. 

Where  the  efitect  of  the  undertaking  of  a 
surety  is  that  he  shall  be  liable  for  the  result 
of  a  suit  against  his  principal,  he  is  conclusively 
bound  by  the  judgment  in  such  suit,  even  though 
he  be  not  a  party  to  it,  and  have  no  notice  of  it. 

6.  Bbtoppel— Bonds— Conclusiveness. 

The  fair  and  voluntarv  execution  of  a  bond 
is  conclusive,  upon  all  who  seal  it,  of  every- 
thing admitted  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §fi  24,  81-^.] 

7.  Same— Bonds— Validity— Estoppel. 

When  a  bond  is  voluntarily  entered  into, 
and  the  prineipal  enjoys  the  benefits  it  was  in- 
tended to  secure,  and  breach  occurs,  it  is  then 
too  late  to  raise  the  question  of  its  validity. 
The  parties  are  estopped  from  availing  them- 
selves of  such  defense. 

8.  Principal  and  Surety— Estoppel. 

That  in  a  bond  which  concludes  or  estops 
the  principal  operates  likewise  on  the  surety 
therein. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Surety,  {{  91-95,  129, 
130.] 

9.  Same— Action— Plea. 

The  plea  of  nul  tiel  record  is  a  proper  plea 
to  test  the  existence  of  a  judgment,  in  a  suit 
on  a  bond  with  collateral  conditions,  the  breach 
of  which  assigned  is  the  nonpayment  of  such 
judgment 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mason  County. 

Action  by  the  town  of  Point  Pleasant,  for 
the  use  of  Annie  Yarlan,  against  John  Green- 
lee and  others.  From  a  judgment  for  plain- 
tiff, defendants  bring  error.    Affirmed. 

Rankin  Wiley  and  F.  P.  Moats,  for  plain- 
tiffs In  error.  John  L.  Whitten  and  Somer- 
vllle  &  Somerville,  for  defendant  in  error. 

ROBINSON,  J.  A  judgment  for  $500  hav- 
ing been  rendered  by  default  March  24,  1905, 
in  favor  of  Annie  Varian  against  John  Green- 
lee and  John  Harden,  partners  as  Green- 
lee &  Harden,  liquor  dealers  at  Point  Pleas- 
ant, for  damages  caused  by  selling  drink  to 
her  husband,  under  provisions  of  section  26, 
c.  32,  of  the  Cod^  of  1899  [Code  1906,  S  938], 
and  said  judgment  not  being  paid,  this  action 
was  broughj;  on  the  license*  bond  given  by 
said  liquor  dealers  to  the  town  of  Point 
Pleasant  at  the  time  the  license,  under  which 
such  drink  was  sold,  was  granted  by  said 
municipality,  the  breach  thereof  assigned  be- 
ing nonpayment  of  said  judgment  The  bond, 
the  one  necessary  to  be  given  by  such  li- 
censed dealers,  dated  April  22,  1904,  execut- 
ed by  said  licensees  with  a  surety,  contains, 
among  the  other  required  conditions,  ''the 
further  condition  that  they  will  pay  all  such 
damages  and  costs  as  may  be  recovered 
against  them  under  any  of  the  provisions  of 
chapter  32  of  the  Code  of  West  Virginia,  as 
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amended.**  To  this  action  said  dealers  and 
their  surety  appeared,  and  tendered  the  spe- 
cial pleas  hereinafter  mentioned,  all  which 
were  rejected  except  that  of  nul  tiel  record, 
which  was  received,  issue  joined  thereon, 
and,  being  tried  by  the  court,  was  found  not 
sustained,  and  there  was  judgment  thereon 
accordingly;  and,  said  defendants  falling  fur- 
ther to  plead,  and  neither  party  requiring  a 
jury,  the  court,  proceeding  to  hear  the  evi- 
dence and  ascertain  the  amount  due,  found 
there  was  owing  to  the  plaintiff  from  the  de- 
fendants $554.15,  and  judgment  was  rendered 
in  pursuance  of  such  finding.  Proper  excep- 
tions were  taken  to  the  action  of  the  court  in 
rejecting  said  special  pleas,  and  the  finding 
and  judgment  that  the  plea  of  nul  tiel  record 
was  not  sustained,  and  these  exceptions  are 
made  the  basis  of  this  writ  of  error. 

The  first  and  third  special  pleas,  one  by 
Greenlee  &  Harden  and  the  other  by  all  the 
defendants,  were  intended  to  attack  said 
judgment  as  obtained  without  due  process  of 
law,  in  that  the  process  in  the  action  in 
which  the  judgment  was  obtained  was  void, 
because  it  was  issued  and  tested  on  August 
1,  1904,  which  was  a  Monday,  and  made  re- 
turnable *'on  the  first  Monday  in  August 
next,"  which  defendants  say  was  a  year 
hence  from  the  issuance  thereof,  and  far  be- 
yond the  time  permitted  by  statute.  The  sec- 
ond special  plea,  by  all  the  defendants*  was 
to  the  effect  that  the  bond  sued  upon  was 
Yoid,  because  the  municipality  had  no  author- 
ity to  grant  the  license  in  relation  to  which 
the  bond  was  executed,  and  had  no  authority 
to  take  sudi  bond.  The  fourth  and  fifth  spe- 
cial pleas,  by  the  surety,  were  to  the  effect 
that,  if  any  cause  of  action  accrued  to  the 
plaintiff  in  the  former  suit,  upon  which  said 
judgment  therein  is  based,  it  did  not  accrue 
within  one  year  next  preceding  the  com- 
mencement of  this  suit.  The  sixth  special 
plea,  by  all  the  defendants,  was  that  of  nul 
tiel  record,  received  and  disposed  of  as  here- 
inbefore stated. 

In  disposing  of  the  propositions  that  arise 
as  to  the  admissibility  of  the  foregoing  pleas 
rejected,  we  must  keep  in  mind  that  this 
suit  is  on  the  bond,  not  on  the  judgment  It 
is  based  on  a  bond  with  collateral  conditions, 
and  the  nonpayment  of  the  judgment  is  de- 
clared as  a  breach  of  such  conditions.  The 
consideration  of  the  aforesaid  pleas  and  the 
arguments  In  the  briefd  may  be  reduced  to 
the  following  questions:  (1)  Was  it  com- 
letent  collaterally  to  attack  said  judgment? 
(2)  If  so,  was  the  summons  void  and  the 
judgment  a  nullity?  (3)  If  the  judgment  was 
valid,  was  it  conclusive  against  said  surety? 
(4)  Were  defendants  estopped  to  deny  the 
recitals  In  and  validity  of  the  bond?  (6)  Was 
the  plea  of  nul  tiel  record  appropriate  and 
responsive  in  this  action? 

The  first  two  of  said  questions  call  for  con- 
sideration together.  If  the  judgment  was 
void,  it  was  open  to  collateral  attack.  Wal- 
dron  T.  Harvey,  64  W.  Va.  608,  40  S.  B.  603, 


102  Am.  St.  Rep.  959.  It  was  void.  If  defend- 
ants were  not  duly  served  with  valid  process 
to  answer  the  action.  Hall  v.  Hall,  30  W. 
Va.  779.  5  S.  E.  280;  4  Minor  (3d  Ed.)  part 
1,  p.  648.  The  judgment  being  by  default,  the 
writ  was  a  part  of  the  record,  and  could  be 
inspected  for  the  purpose  of  ascertaining 
whether  the  court  acquired  jurisdiction  of 
the  defendanta  Nadenbush  v.  Lane,  4  Rand. 
(Va.)  413:  Staunton  Pfer.  B.  &  L.  Go.  v. 
Haden,  92  Va.  205,  23  S.  E.  285;  Black  on 
Judg.  §  273.  And  notwithstandicg  recital  in 
the  judgment,  as  in  this  case,  that  there  was 
due  process  upon  which  to  base  it,  the  writ, 
or  return  thereon,  could  be  inspected  to  over- 
throw such  recital,  and  show  the  absolute 
want  of  valid  process.  Settlemier  v.  Sul- 
livan, 97  U.  S.  444,  24  L.  Ed..  1110. 

We  must  therefore  consider  whether  the 
process  upon  which  said  judgment  was  based 
was  absolutely  void,  or  whether  it  came  with- 
in the  rule  "that  if  the  notice  is  defective  or 
Irregular,  but  not  to  the  extent  of  being  sub- 
stantially worthless,  a  judgment  by  default 
entered  thereon  will  be  irregular  and  liable 
to  be  corrected  or  set  aside  on  motion,  or  re- 
versed above,  but  not  absolutely  void,  and 
hence  not  open  to  collateral  attach."  Black 
on  Judg.  (  83.  The  defect  claimed  is  that  the 
process  was  tested  on  August  1,  1904,  which 
was  the  first  Monday  of  that  month,  and  was 
made  returnable  "on  the  first  Monday  in 
August  next."  It  is  said  this  made  it  re- 
turnable more  than  90  days  from  its  date 
and  therefore  so  violative  of  the  statute  as 
to  be  void.  It  cannot  be  questioned  that  if 
it  was  so  returnable  in  more  than  90  days  it 
was  void.  Kyles  v.  Ford,  2  Rand.  (Va.)  1; 
Ck)da  V.  Thompson,  39  W.  Va.  67.  19  S.  B. 
548.  But  it  must  be  noted  that  the  terms  so 
fixing  the  return  day  are,  at  the  least,  open 
to  two  constructions,  and  not  so  plainly  vio- 
lative of  the  statute  in  relation  to  return  day. 
when  read  in  light  of  that  statute,  as  to  be 
absolutely  void.  We  cannot  say  it  is  void, 
because  it  can  consistently  be  said  to  re- 
late, in  reasonable  and  practical  construc- 
tion, to  the  first  Monday  in  August  on  which 
it  was  Issued,  and  to  the  two  days  following 
that  Monday.  Being  no  more  than  of  doubt- 
ful construction,  can  we  say  that  It  is  ab- 
solutely void,  when  a  construction  that  may 
in  good  sense  be  given  it  makes  it  valid? 
Does  not  this  character  of  the  process  bring 
it  within  the  rule  above  quoted  from  Mr. 
Black,  and  simply  make  the  judgment  by  de- 
fault liable  to  be  corrected  or  set  aside  on 
motion  in  the  court  below,  or  reversed  above, 
but  not  absolutely  void,  and  hence  not  open 
to  collateral  attack?  We  are  constrained  w> 
to  view  it  The  process  is  not  substantially 
worthless— not  absolutely  nor  clearly  void. 
The  recital  of  due  process  is  not  absolutely 
contradicted  by  inspection  of  the  writ;  it 
depends  on  construction  to  say  otherwise. 
The  contradiction  Is  not  explicit  and  irrec^ 
oncilable,  as  it  must  be  to  overthrow  the 
recital.     Black  on  Judg.  {   273.     The  court 
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wherein  judgment  was  rendered  on  this  writ 
haTlns  given  to  It  a  construction  that  makes 
it  valid,  and  one  not  wholly  inconsistent  with 
reason  and  judicial  precedents,  and  recited 
in  the  judgment  that  the  process  was  Talid* 
such  determination  must  stand,  unless  sue> 
cessfally  assailed  directly.  Enforcement  of 
such  a  principle  is  necessary  to  stability  and 
sanctity  of  judicial  findings.  "Where  it  ap- 
pears that  there  was  notice,  though  defective, 
and  service,  though  imperfect,  a  decision  of 
the  court  to  which  the  process  was  return* 
able  that  such  notice  and  service  were  suffi- 
cient will  not  be  held  void  in  a  collateral  pro- 
<:eedlng.'*  Black  on  Judg.  {  223.  The  same 
author  further  says  at  section  274  that 
'*when  a  notice  which  is  defective,  or  service 
•of  which  is  informal,  has  been  adjudged  suf- 
ficient the  judgment  rendered  thereunder 
will  not  be  held  void  in  a  collateral  proceed- 
lng.*» 

We  perceive  the  line  of  distinction  to  be 
that  If  the  writ,  inspected  as  part  of  the  rec- 
ord to  overthrow  the  adjudication  or  recital 
In  the  judgment  of  due  process,  is  an  absolute 
contradiction  thereof — ^an  irreconcilable  con- 
tradiction and  denial — ^the  invalidity  may  be 
declared  collaterally;  but  if  the  contradic- 
tion may  be  reconciled  by  a  construction  not 
absolutely  at  variance  with  reason  and  sound 
policy,  a  construction  by  the  recital  so  given 
cannot  be  assailed  collaterally.  The  court 
rendering  the  judgment  had  authority  in  its 
very  constitution  and  being  to  pass  upon  the 
sufficiency  of  this  writ,  as  it  did  by  the  re- 
cital In  the  judgment,  and  thereby  to  deter- 
mine its  jurisdiction  in  the  premises,  and  such 
determination,  not  being  at  direct  and  irrec- 
oncilable variance  with  the  record,  but  a  ju- 
dicial construction  of  the  writ,  Is  not  assail- 
able collaterally.  Van  Fleet  on  Ck>l.  Attack, 
§  1 ;  St.  Lawrence  Co.  v.  Holt  &  Mathews, 
51  W.  Va.  371,  41  S.  B.  351. 

In  support  of  the  province  of  the  court  so 
to  construe  the  terms  of  the  writ,  and  the 
same  to  be  a  judicial  determination  which 
was  in  its  inherent  power  to  make  and  only 
assailable  directly.  Is  the  fact  that  we  are  of 
opinion  such  construction  as  was  there  given 
it — that  of  being  due  process— was  a  proper 
and  reasonable  one,  and  that  the  writ  was 
not  void.  The  defendants  against  whom  that 
process  issued,  and  upon  whom  it  was  regu- 
larly served,  are  presumed,  as  all  men  are, 
to  know  the  law— that  process  must  be  re- 
turnable within  90  days,  that  it  may  be  issued 
on  a  rule  day,  and  be  made  returnable  to  the 
same  day,  and  that  after  that  first  Monday  to 
which  process  is  made  returnable  there  are 
the  two  succeeding  days  in  which  to  enter  ap- 
pearance. No  reasonable  man  would  suppose 
that  the  clerk  of  a  court  meant  to  do  a  void 
and  useless  act  In  the  Issuance  of  process. 
The  process  upon  its  very  face  told  defend- 
ants that  an  action  In  a  certain  court  was 
begun  agatast  them,  and  the  process  read  in 
the  light  of  the  law  told  them  that  they  were 
required  to  appear  thereto  at  a  rule  day  with- 


in 90  days,  which  could  only  be  construed  to 
be  the  rule  day  on  which  this  process  issued, 
or  the  two  following  days.  To  view  the  com- 
mand of  the  process  otherwise  would  be  to 
give  credence  to  the  merest  strained  techni- 
cality for  the  defeat  of  judicial  proceedings, 
which  will  always  be.  given  construction  to 
support  their  regularity  and  validity  where 
reasonable  to  do  so.  Public  policy  demands 
such  liberal  construction.  No  law-respecting 
citizen  believes,  upon  receipt  of  such  process 
as  the  one  before  us,  a  vain  thing  is  meant  by 
it.  He  construes  it  to  mean  something;  so 
does  the  attorney  to  whom  he  takes  it;  so 
do  the  courts.  These  defendants  could  well 
understand,  and  reason  and  right  so  told 
them^  that  the  word  "next"  following  the 
month  was  a  mere  clerical  error  of  the  clerk, 
in  good  sense  correcting  itself  to  the  word 
"instant'*  The  least  diligence,  by  examina- 
tion at  the  clerk's  office,  would  clear  any 
doubt,  if,  indeed,  any  could  exist  This  is  an 
age  of  enlightened  reasoning;  and  It  would 
be  a  reflection  on  our  intelligent  citizenship 
to  say  any  of  its  members  would  take  the  lan- 
guage of  the  process  in  question  to  mean  a 
vain  and  useless  mission,  or  would  In  good 
faith  disregard  its  conmiand  upon  such  pre- 
tense. Authority  Is  not  necessary  to  sustain 
this. view;  good  sense  applies,  and  is  suffi- 
cient 

But,  looking  at  the  process  collaterally,  as 
the  present  suit  called  upon  the  court  below 
and  now  calls  upon  this  court  to  do,  we  can 
well  adopt  the  authority  of  Van  Fleet  on  Col- 
lateral Attack,  {  329,  "that  the  true  rule  con- 
cerning process  and  service,  collaterally,  both 
at  law  and  in  equity,  is  that  if  information 
be  given  sufficient  to  warn  defendant  that  a 
judicial  proceeding  is  pending  against  him  in 
a  particular  court,  and  the  proof  of  service  is 
sufficient  for  the  court  to  infer  that  he  has 
such  information,  the  proceeding  by  default 
will  not  be  void."  The  author  says  that  he 
deduces  this  rule  from  all  the  cases ;  and  at 
section  847  he  says:  "It  being  impossible  to 
avoid  errors,  and  the  law  having  prescribed  a 
method  of  correction  by  motion  to  quash  or 
set  aside  the  process.  It  would  seem,  on  prin- 
ciple, that,  where  process  is  sufficient  to  in- 
form the  person  that  a  proceeding  has  been 
instituted  against  him  in  a  specified  judicial 
tribunal,  that  method  ought  to  be  exclusive." 

Coming  then  to  the  third  question,  it  is 
clearly  answered  in  the  affirmative  by  au- 
thority. It  is  foreclosed  by  the  holding  of 
this  court  in  State  v.  Nutter,  44  W.  Va.  385, 
30  S.  E.  67,  and  State  v.  Abbott  (decided  at 
this  term)  01  a  B.  869.  The  bond  sued  upon 
in  this  action  plainly  guaranteed  the  pay- 
ment of  the  judgment,  since  that  judgment 
was  for  damages  recovered  under  chapter  32 
of  the  Code  of  1899  [Code  1906,  Sfi  913-1003]. 
"Where  the  effect  of  the  undertaking  of  the 
surety  Is  that  he  shall  be  liable  for  the  re- 
sult of  a  suit  ai^ainst  his  principal,  he  is  con- 
clusively bound  by  the  judgment  in  such  suit, 
even  though  he  is  not  a  party  to  it,  and  have 
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po  notice  of  it**  Brandt  on  Suretyship  and 
Guaranty,  {  802. 

The  fourth  question  Is  answered  In  the  af- 
firmatlye  by  so  uniform  an  array  of  authori- 
ties that  It  is  useless  to  extend  discussion 
upon  It  here.  *^here  Is  no  exception  to  the 
rule  that  the  fair  and  voluntary  execution 
of  a  sealed  Instrument  Is  conclusive,  upon 
all  who  seal  It,  of  everything  admitted  In 
It"  Hoke  V.  Hoke,  3  W.  Va.  561 ;  Monteith's 
Case,  15  Grat.  (Va.)  172;  4  Minor  (3d  Ed.) 
part  2,  p.  1121,  and  authorities  there  cited. 
And  the  defendants  having  enjoyed  the  bene- 
fits of  the  bond,  even  If  founded  on  an  illegal 
license  to  sell  liquor,  they  are  further  es- 
topped to  deny  its  validity.  In  U.  S.  v.  Hud- 
son, 10  Wall.  395,  19  L.  Ed.  937,  and  Daniels 
V.  Tearney,  12  Otto,  415,  26  L.  Ed.  187,  the 
Supreme  Ck)urt  of  the  United  States  holds: 
"When  a  bond  is  voluntarily  entered  Into, 
and  the  principal  enjoys  the  benefits  It  was 
Intended  to  secure,  and  breach  occurs,  It  Is 
then  too  late  to  raise  the  question  of  Its 
validity.  The  parties  are  estopped  from 
availing  themselves  of  such  defense."  And 
that  which  estops  the  principal  also  estops 
the  surety.  Brandt  on  Suretyship  and  Guar- 
anty, S  52. 

We  conclude,  therefore,  that  all  the  fore- 
going special  pleas  were  properly  rejected. 
This  brings  us  to  the  last  question.  While 
the  proper  plea  to  Issue  in  a  suit  of  this  char- 
acter, upon  a  bond  with  collateral  conditions, 
is  that  of  "conditions  performed,"  yet  we 
deem  the  special  plea  of  nul  tlel  record  ap- 
plicable here,  as  testing  merely  the  existence 
of  the  record  and  judgment  averred  In  the 
declaration,  as  to  the  nonpayment  of  which 
.breach  Is  therein  assigned.  It  did  no  more 
than  test  the  existence  of  such  record.  By 
It,  from  what  we  have  hereinbefore  said, 
there  could  be  no  collateral  attack  of  the 
judgment  The  record  being  produced  upon 
trial  of  this  plea,  verity  thereof  was  Imported, 
and  could  not  be  questioned  thus  collaterally ; 
and  It  was  proper  to  find  the  plea  of  ^'no  rec- 
ord" not  sustained.  The  defendants  had  op- 
portunity, after  trial  of  this  special  plea,  to 
plead  to  Issue,  the  general  plea  of  Auditions 
performed,  but  chose  not  to  do  so.  There 
properly  followed  judgment  for  plaintiff  here- 
in. 

There  is  no  erroc,  and  the  judgment  of 
which  plaintiffs  in  error  complain  ia  aflarmed. 
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PERRY  V.  GERMAN  &  BLAEBAUM. 

(Supreme  Court  of  Appeala  of  West  Virginia. 
Ffeb.  18.  1908.) 

1.  BII.L8  ANU  Notes— Bona  Fide  Pubchasers 
—Defenses— Want  of  Aothoritt. 

The  doctrine  that  an  agent  disposing  of  the 
property  of  his  principal,  without  authority, 
transfers  no  title  as  against  the  principal,  does 
not  apply  to  currency,  or  negotiable  instru- 
ments without  restrictive  indorsement,  where 
they  have  come  into  the  hands  of  a  bona  fide 
purchaser  for  value,  without  notice. 


2.  Principal  and  Agent— Misuse  of  Princi- 
pal's PROPERTT. 

To  make  one  liable  by  reason  of  participa- 
tion in  misuse  of  money  of  the^  principal  by  an 
agent,  upon  the  ground  that  it  was  used  to  pay 
the  private  debt  of  the  agent,  it  is  necessary  to 
show,  not  only  that  the  party  sought  to  be 
charged  was  aware  that  the  money  belonged  to 
the  principal,  but  also  that  he  was  aware  thai 
the  debt  paid  by  it  was  in  fact  a  private  debt  of 
the  agent,  or  such  a  debt  that  payment  thereof 
could  not  lawfully  be  made  out  of  such  money. 
8.  Trusts  —  Misappropriation  of  Tbust 
Fund— Liability  of  Third  Party. 

It  must  be  shown  that  he  knowingly  par- 
takes in  the  breach  of  trust,  to  charge  a  third 
person  as  a  party  to  misappropriation  of  a  tmst 
fund. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Greenbrier 
County. 

Bill  by  Solomon  F..  Perry  against  Oerman 
&  Blaebaum.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Modified  and  affirmed. 

Henry  Gilmer,  for  appellanta  McWhorter 
&  McWhorter,  for  appellee. 

ROBINSON,  J.  Eliminating  all  matters 
not  relating  to  the  single  point  at  issue  upon 
this  appeal,  the  case  is  this:  Solomon  F. 
Perry  had  logging  contract  with  Oerman  & 
Blaebaum,  of  York,  Pa.,  relating  to  their  tim- 
ber which  was  being  cut  on  Robins  run,  in 
Greenbrier  county.  Barnes  was  their  agent, 
or  manager,  on  the  ground.  Ten  miles  away, 
at  Wade's  Draft,  Barnes  was  operating  a  mill 
in  other  timber,  as  Perry,  at  the  time,  be- 
lieved for  this  same  York  firm,  but,  as  it 
turns  out  in  evidence,  for  himself,  under  name 
of  Barnes  Lumber  Company.  Perry  had  con- 
tract for  logging  there  also.  The  firm  sent 
check  for  $300  to  Barnes,  dated  July  13,  1905, 
payable  to  Barnes  Lumber  Company.  Of 
the  amount  so  received  Barnes  paid  Perry 
$150  by  check  of  Greenbrier  Pole  Company. 
This  payment  was  applied  by  Perry  on  the 
Wade's  Draft  contract,  by  express  under- 
standing with  Barnes,  as  he  Insists.  Barnes 
says  that  there  was  no  direction  concerning 
its  application.  After  Barnes  had  become 
financially  involved  and  left,  owing  his  prin- 
cipals on  account  of  his  agency  at  Robins 
run,  and  Perry  on  account  of  the  Wade's 
Draift  contract,  and  Perry  had  gone  on  and 
satisfactorily  completed  the  contract  at  Rob- 
ins run,  the  parties  were  unable  to  agree  up- 
on settlement  as  to  the  latter  contract,  be- 
cause Oerman  &  Blaebaum  insisted  that  the 
$150  be  thereon  applied.  Thereupon  this  suit, 
attachment  in  equity,  was  instituted  against 
them  by  Perry;  and  upon  answer,  general 
replication,  and  proof  taken,  there  was  hear- 
ing, which  resulted  in  decree  allowing  such 
payment  to  be  credited  to  Oerman  &  Blae- 
baum on  the  Robins  rim  contract  Complain- 
ing of  this  allowance  of  credit  and  the  change 
of  its  original  application  by  the  parties,  the 
plaintiff  has  appealed.  Other  matters  are 
inyolved  in  the  suit,  but  only  as  to  the 
aforesaid  item  is  our  consideration  demand- 
ed.   The  decree  is  for  $147.22,  with  Interest 
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from  December  15,  1905,  In  favor  of  plain- 
tiff against  said  defendant  firm;  but  plain- 
tiff Insists  that  it  is  erroneoos  in  not  being. 
in  a  sum  larger  by  said  $150. 

This  case  turns  upon  the  question  of  fact 
whether  Barnes  committed  a  breach  of  trust 
in  applying  the  money  to  bis  own  debt,  and. 
If  he  did,  whether  Perry  was  a  party  to  that 
breach   of  trust     On  behalf  of  German  & 
Blaebaum  it  is  contended  that  their  agent 
misappropriated  the  $150  so  received,  applied 
It   to    his  private  debt  to  Ferry,  and  that 
therefore  Perry  is  chargeable  with  the  sum 
on  what  is  due  him  from  them  on  the  Rob- 
ins run  contract.     This  view  was  accepted 
by  the  court  below,  but  careful  consideration 
of  the  evidence  leads  us  to  conclude  that  the 
credit   was   improperly   applied  in   the   de- 
cree.   While  argument  Is  made  upon  the  fact 
that  Barnes  was  the  son-in-law  of  Perry,  yet 
we  observe  nothing  in  proof  that  causes  this 
relationship  to  be  of  weight.    It  does  not  ap- 
pear as  intimate  as  the  relationship  between 
Barnes  and  German  &  Blaebaum,  still  ex- 
isting when  Barnes*  deposition  was  taken  In 
their  city  of  York,  on  their  behalf.    The  fact 
stands    out   clearly    that    Perry    cannot   be 
charged  with  knowledge  that  Barnes,  at  the 
time   of   the  payment   aforesaid,   was   mis- 
appropriating money  of  his  principals  by  such 
payment.     Nor  is  it  shown  that  th^e  was 
such  misappropriation.    In  fact  the  opposite 
is  to  be  inferred.     Perry  says  that  Barnes 
told  him  that  he  had  received  the  check  from 
the  firm  to  pay  up  expenses  on  the  Wade's 
Draft  job.  that  he  claimed  it  to  be  his  money, 
tbat  he  did  not  have  the  check  in  his  hand, 
and  that  he  could  not  tell  whether  he  was 
getting  all  the  money  from  them.    This  Is  the 
substance  of  Perry's  knowledge  that  he  was 
being  paid  with  the  money  of  this  firm.    SIg* 
nificant,  indeed,  is  it  that  the  check  for  the 
$300  from  which  this  payment  was  taken  was 
made  payable  to  Barnes  Lumber  Company, 
the  very  concern  that,  as  It  later  appeared, 
was  operating  at  Wade's  Draft    Does  it  not 
look  like  an  advancement  for  such  purpose, 
rather  than  a  check  for  money  to  be  dis- 
bursed by  him  as  their  agent  at  Robins  run? 
A  statement  made  by  Barnes  to  the  millman. 
King,  who  appears  a  wholly  disinterested  wit- 
ness,  supports   this.     Barnes   said  that  his 
$300  had  come,  but  that  which  King  and  his 
father  were  expecting  from  German  &  Blae- 
baum on  their  sawing  at  Robins  run  had  not 
And  it  appears  that  at  this  time  there  was 
much  less  than  $150  due  Perry  on  the  Robins 
run  contract  from  German  &  Blaebaum.    No- 
where in  the  testimony  of  defendants  do  they 
deny  that  this  check  was  sent  to  be  used 
as  Barnes  said  it  was  to  be  used,  and  did 
use  it.    Then,  it  is  also  significant  that  Perry 
had  been  made  to  believe  that  German  & 
Blaebaum    were    operating   at  both   places. 
Ck>nsistent  with  such  belief  on  his  part  Is 
the  proof  that  the  sawmill  at  Wade's  Draft 
had  been  furnished  by  this  firm,  and  German 
and  his  brother,  as  witnesses,  both  express 


familiarity  with  Wade's  Draft  True,  the 
evidence  shows  that  in  fact  the  firm  was  not 
interested  there,  except  that  they  owned  the 
mill,  which  Barnes  had  contracted  to  biiy ; 
but  the  incidents  were  such  as  would  lead 
Perry  to  believe  them  to  be  interested,  as 
he  said  he  did.  Really  the  contrary  does 
not  appear  but  that  Perry  was  justified  In 
believing  that  German  &  Blaebaum  were  his 
paymasters  at  Wade's  Draft,  as  well  as  at 
the  other  place.  These  and  other  things  dis- 
closed in  the  proof  convince  us  that  Perry 
accepted  the  money  so  paid  him,  in  good 
faith,  on  the  Wade's  Draft  job,  and  so  applied 
It  And  in  absence  of  evidence  otherwise  it 
cannot  even  l>e  said  that  it  was  not  Intend- 
ed by  German  &  Blaebaum  to  be  so  applied, 
especially  since  the  check  was  payable  to 
Barnes'  concern.  Most  certain  It  is  that  no 
llnowledge  can.  be  imputed  to  Perry  from  the 
evidence  herein  which  would  charge  him  with 
collusion  or  improper  conduct  in  this  transac- 
tion with  Barnes.  To  affect  Perry  in  the 
premises,  it  would  have  to  appear  that  he 
had  knowledge  of,  or  participated  in,  the 
unauthorized  act  of  Barnes.  This  is  consis- 
tent with  Rohrbough  v.  Express  Co.,  50  W. 
Va.  148,  40  S.  E.  398.  88  Am.  St  Rep.  849. 
wherein  it  is  held:  "The  powers  of  an  agent 
are  to  be  exercised  for  the  benefit  of  his  prin- 
cipal only,  and  when  he  acts  otherwise,  with 
knowledge  and  participation  of  the  person 
relying  upon  his  unauthorized  act,  his  prin- 
cipal, is  not  bound  by  such  act"  Nor  does 
the  doctrine  that,  where  an  agent  disposes 
of  his  principal's  property  without  authority, 
he  transfers  no  title  as  against  the  principal, 
apply  to  currency,  or  negotiable  instruments 
without  restrictive  indorsement  where  they 
have  come  into  the  hands  of  a  bona  fide  pur- 
chaser. Clark  &  Skyles  on  Agency,  f$  546. 
547.  In  Fifth  National  Bank  v.  Village  of 
Hyde  Park,  101  111.  595,  40  Am.  Rep.  218. 
there  is  deduced  from  much  eminent  authori- 
ty the  law  which  fittingly  applies  to  the  case 
before  us:  "To  charge  a  stranger  to  a  trust 
fund  as  a  trustee,  by  reason  of  participation 
in  a  misapplication  of  the  fund,  upon  the 
ground  that  the  fund  was  used  in  payment 
of  a  private  debt  of  the  original  trustee.  It 
is  necessary  to  show,  not  only  that  the  party 
sought  to  be  charged  was  aware  that  the  fund 
was  a  trust  fund,  but  also  that  he  was  at 
the  time  aware  that  the  debt  paid  by  it  was 
In  fact  a  private  debt  or  such  a  debt  that 
payment  thereof  could  not  lawfully  be  made 
out  of  such  fund."  Perry  not  only  was  with- 
out notice  of,  and  participation  In,  the  misuse 
of  the  money  of  German  &  Blaebaum,  if  there 
had  been  *proved  a  misappropriation,  but  it 
appears  that  he  was  not  even  aware  that 
they  were  not  his  proper  debtors  on  the 
Wade's  Draft  contract  when  the  payment  was 
made  him,  and  that  he  was  being  paid  the 
private  debt  of  Barnes. 

But  more  controlling  than  all  else,  German 
&  Blaebaum  have  not  estf^bllshed  that  the 
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$900  check  was  actually  sent  for  account  of 
Robins  run  work,  and  that  Barnes  actually 
committed  breach  of  trust  relative  to  it. 
They  insist  herein  that  it  should  be  applied  on 
Robins  run  contract;  but,  mark  you,  they 
do  not  show  that  it  was  originally  intended 
to  be  so  applied.  Its  being  payable  to  Barnes 
Lumber  Company  would  permit  that  payee 
to  make  such  use  of  the  proceeds  as  it  de- 
sired, unless  specifically  directed  as  to  its 
application  by  the  drawers.  No  specific  dirQC- 
tion  for  the  application  of  this  check  is  shown 
to  have  been  made  at  the  time  it  was  sent 
Barnes  by  German  &  Blaebaum.  It  bore  no 
restrictive  indorsements,  and  did  not  show 
that  it  was  intended  for  a  special  purpose. 
By  the  check,  as  far  as  shown,  German  & 
Blaebaum  simply  made  Barnes  Lumber  Com- 
pany their  debtor.  In  short,  German  &  Blae- 
baum failing  to  show  that  Barnes  did,  i)i 
fact,  misappropriate  this  $150,  and  that 
Perry  had  knowledge  thereof,  the  applica- 
tion of  the  payment  as  made  by  Perry  at 
the  time  on  the  Wade's  Draft  contract  should 
not  be  disturbed.  The  testimony  conclusiye- 
ly  points  to  the  fact  that  as  between  Perry 
and  Barnes  at  the  time  such  application 
was  intended  i^d  made.  They  had  the  right 
to  agree  on  its  application  to  a  specific  debt 
If,  as  Barnes  says,  nothing  was  said  as  to 
its  application,  Perry  had  a  right  to  apply 
the  payment  as  he  desired.  Buster  v.  Hol- 
land, 27  W.  Va.  631 ;  Poling  t.  Flanagan,  41 
W.  Va.  200,  23  S.  B.  685. 

So  much,  therefore,  of  the  decree  as  cred- 
its German  &  Blaebaum  with  said  sum  of 
$150  on  the  debt  due  from  them  to  Perry 
is  erroneous,  and  to  such  extent  will  be  modi- 
fled.  Then  the  decree  is  that  German  &  Blae- 
baum do  pay  Solomon  F.  Perry  the  sum  of 
$297.22,  with  interest  from  December  16, 
1906,  and  the  costs;  and  as  so  modified,  it 
will  be  affirmed,  with  costs  to  app^lanta. 


(63  W.  Vm,  BTl) 

LYNCH  ▼.  WEST  et  al. 

(SupreDM  Oonrt  of  Appeals  of  West  Virginia. 

Feb.  18.  1908.) 

1.  PBocisa— Servicb— Pbesumptions. 

The  presumption  in  favor  of  an  officer  to 
whom  a  writ  is  directed  that  he  served  the  same 
within  his  county  cannot  be  indulged  in  favor 
of  a. private  individual  serving  process. 

2.  Same— Return. 

When  process  is  served  by  a  private  indi- 
vidual, under  section  2,  c.  124,  Code  1899  [Code 
1906,  S  3798],  hia  return  must,  in  addition  to 
showing  the  manner  and  time,  also  show  the 
place  of  service. 

3.  Judgment— Depaultv—Vacatiho. 

When  the  return  of  process  by  an  indi- 
vidual is  thus  defective,  and  there  is  judgment 
by  default  based  thereon,  such  judgment  may 
be  vacated  and. annulled  upon  motion,  either  un- 
der section  1,  or  section  5,  c.  134,  Code  1899 
[Ck>de  1906,  U  4032,  4036]. 

4.  Same. 

Where  there  has  been  a  judgment  bv  default 
upon  such  void  process,  the  statute  relating  to 

Sieas  in  abatement  will  not  be  applied  so  as  to 
eny  to  the  defendant  the  remedy  provided  by 


sections  1  and  5  of  said  chapter  184»  Code  1889 
[Code  1906,  §(  4032,  4036]  for  correcting  or  re- 
versing such  judgments. 

(SyUabos  by  the  Court.) 

Error  from  Circuit  Court,  Boane  County. 

AcUon  by  V.  S.  I^mch  against  E.  H.  West 
and  others.  Judgment  for  phiintifl,  and  de- 
fendants bring  error.     Affirmed. 

O.  F.  Cunningham,  Pendleton  &  Boggeas, 
and  Thos.  P.  Ryan,  for  plaintiff  in  error. 
W.  O.  Parsons  and  Linn,  Byrne  &  Linn,  for 
defendants  in  error. 

MILLER,  J.    West  and  Short  sued  lonich 
in  assumpsit  in  the  circuit  court  of  Roane 
county,  the  writ  and  declaration  laying  the 
damages  at   $2,500.     The   writ   was   tested 
November  28,   1905,  returnable  to  the  first 
Monday  in  December  following,  and  was  di- 
rected to  the  sheriff  of  Roane  county.    Lynch, 
the  defendant,  did  not  reside  in  Roane  coun- 
ty,  but  in   Upshur  county,   jurisdiction    in 
Roane  county  being  founded  on  the  fact  that 
the  cause  of  action  arose  there.    The  defe'nd- 
ant   was   not    found   in   Roane   county,    or 
served  with  process  there ;  but  the  writ  com- 
mencing the  suit  was  placed  in  the  hands  of 
E.  W.  McKown,  a  resident  of  Roane  and  a 
party  to  th^  contract  sued  on,  and  carried 
by  him*  into  Upshur,  and  served  upon  Lynch 
there  December  4,  1905.     On  his  return  to 
Roane  coimty,  McKown  made  the  following 
return:     "State   of    West   Virginia,    Roane 
county,  to  wit:    E.  W.  McKown,  being  duly 
sworn,   says   that   he   executed   the    within 
summons  on  the  4th  day  of  December,  1905, 
on  the  within-named  V.  S.  Lynch,  by  deliver- 
ing to  him  in  person  an  office  copy  thereof. 
E.  W.  McKown.     Sworn  to  and  subscribed 
before  me  this  Sth  day  of  December,  1905. 
J.  M.  Harper,  Notary  Public,  Roane  county, 
W.  Va.*'    The  defendant  made  no  appearance ; 
and,  after  declaration  filed  and  the  usual 
proceedings  had  at  rules,  Judgment  by  de- 
fault was  pronounced  January  4,   1906,  as 
follows:     *This  day  came  the  plaintiffs,  by 
their  attorneys,  and  the  defendant,  though 
thrice  solemnly  called,  came  not  to  require 
a  Jury,  and  the  plaintiff  requiring  none,  the 
court  is  substituted  in  place  of  a  Jury  to 
assess  the  plaintiffs*  damages,  and,   having 
heard  the  evidence,  the  court  doth  ascertain 
the  plaintiffs*  damages  to  be  the  sum  of  $966.- 
87.    It  is  therefore  considered  by  the  court 
that  the  plaintiffs  E.  H.  West  and  W.  H. 
Short  do   recover  of  the  defendant,  V.  S. 
Lynch,  the  said  sum  of  $966.87,  the  damages 
as  assessed  by  the  court  as  aforesaid,  with 
interest  thereon  from  this  date  until  paid, 
and  their  costs  by  them  in  this  behalf  ex- 
pended, including  a  statute  fee  of  $10."    The 
present  writ  of  error  is  brought  by  West  and 
Short  to  review  the  Judgment  of  the  circuit 
court  pronounced  January  7,  1907,  vacating 
and  setting  aside  said  Judgment  of  January 
4,  1906,  on  motion  of  Lynch.     This  motion 
is  based  on  the  provisions  of  sections  1  and 
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5,  c.  134,  Gode  1899  [Code  1906,  If  4082,  4036] ; 
the  llrst  providing  that,  'for  any  clerical  er- 
ror or  error  In  fact  tor  which  a  Jadgment  or 
decree  may  be  reversed  or  corrected  on  writ 
of  error  coram  nobis,  the  same  may  be  re- 
versed or  corrected,  on  motion  after  reason- 
able  notice,  by  the  court  or  by  the  Jndge 
thereof    in   vacation";    the    fifth   providing 
chat  '*the  court  In  which  there  is  a  Judgment 
by  default  or  a  decree  on  bill  taken  for  con- 
/"essed,  or  the  judge  of  said  court  in  the 
vacation  thereof,   may,   on   motion,   reverse 
such  jadgment  or  decree  for  any  error  for 
which  an  appellate  court  might  reverse  it, 
m     m     m    and  give  such  judgment  or  decree 
as  ought  to  be  given.    •    •    •    Ehrery  motion 
under  this  chapter  Shall  be  after  reasonable 
notice   to  the  opposite  party,  his  agent,  or 
attorney  In  fact  or  at  law,  and  s^all  be  with- 
in fiTe  years  from  the  date  of  the  Judgment 
or  decree."    The  grounds  of  the  motion  were 
sobetantially,  first,  that  Lynch  at  the  time 
of  the  institution  of  said  suit  against  him 
was,  and  thereafter  continued  to  be,  a  resi- 
dent of  Upshur  county ;  and,  second,  that  he 
was  not  otherwise  served  with  process  except 
by  said  B.  W.  McKown  In  Upshur  county, 
wherefore,   said  circuit  court  acquired   no 
jurisdiction    to    render    personal    judgment 
against  him.    TO  this  motion  West  and  Short 
appeared,   and   their   motion   to   quash   the 
same  and  notice  thereof,  and  their  demurrer 
thereto,  were  overruled. 

Personal  Jurisdiction  to  pronounce  said 
original  judgment  is  founded  solely  on  the 
service  of  process  by  McKown.  Section  2, 
c  123,  Code  1899  [Code  1906,  f  3795],  pro- 
vides that  "an  action  may  be  brought  In  any 
county  wherein  the  cause  of  action  or  any 
part  thereof  arose,  although  none  of  the  de- 
fendants may  reside  therein."  Sectien  2, 
c.  124,  Code  1899  [Code  1906,  f  3798],  pro- 
vides that  "process  from  any  court,  whether 
original,  mesne  or  final,  may  be  directed  to 
the  sheriff  of  any  county,  except  that  process 
against  a  defendant  to  answer  in  any  action 
brought  under  the  second  section  of  chapter 
123  of  the  Code  shall  not  be  directed  to  an 
officer  of  any  other  county  than  that  where- 
in the  action  is  brought  •  •  •  Process  to 
commence  suits  •  •  •  may  also  be  serv- 
ed by  any  credible  person;  and  the  return 
of  such  person,  verified  by  his  affidavit,  shall 
be  evidence  of  the  manner  and  time  of  serv- 
ice." 

It  is  argued  here  for  plaintiffs  in  error 
that  the  return  of  service  by  McKown,  veri- 
fied by  him,  strictly  conforms  to  the  above 
requirements  as  to  service  of  process  by  "any 
credible  person,"  the  law  presuming  him  to 
be  of  the  class  of  persons  designated;  that 
his  return  being  by  the  statute  made  evi- 
dence of  ^e  "manner  and  time  of  service,*' 
the  law  will  also  presume,  as  where  an  of- 
ficer makes  the  service,  that  it  was  done  in 
the  county  to  whose  officer  the  writ  is  re- 
quired by  statute  to  be  directed — in  the 
present  case  In  the  county  in  which  the  ac- 


tion is  required  to  be  brought— and  there- 
fore the  verity  of  his  return,  as  in  case  of 
a  return  by  the  officer,  can  only  be  impeached 
by  plea  In  abatement  On  the  other  hand, 
it  is  contended  for  Lynch,  in  support  of  the 
Judgment  on  said  motion,  that  said  return  Is 
void  on  its  face,  because  it  does  not  show 
the  place  of  service  which,  if  disclosed,  would 
show  want  of  Jurisdiction  in  the  court  to 
pronounce  the  original  Judgment  nothing  be- 
ing presumable  in  favor  of  the  verity  of  the 
individual  service  as  to  any  fact  not  shown 
on  its  face.  Thus  in  this  case  we  are  face  to 
face  with  the  proposition  made  the  subject 
of  a  query  in  Association  v.  Spies,  61  W.  Va. 
19,  55  8.  B.  908,  viz.:  •'When  a  process  is 
served  by  an  individual,  is  it  necessary  for 
the  affidavit  or  return  showing  the  time  and 
manner  of  service  to  also  show  the  place  of 
servicer  After  the  appeal  in  that  case  the 
defect  in  the  return  was  cured  by  amendment 
in  the  circuit  court  the  proceedings  relating 
to  such  amendment  being  shown  to  this  court 
by  supplemental  record,  and  the  point  was 
therefore  not  decided;  but  the  conclusion  we 
have  reached  in  this  case  was  foreshadowed 
by  what  the  court  said  on  the  subject  then: 
*Tlie  process  was  served  by  an  individual, 
and  an  affidavit  was  made  as  to  the  manner 
and  time  of  service,  but  it  failed  to  show 
where  it  was  served.  A  personal  decree  was 
rendered  against  the  defendants;  hence  the 
necessity  of  personal  service.  Where  was 
this  process  served?  Was  It  within  the  Ju- 
risdiction of  the  court?  It  does  not  show 
this  expressly,  and  as  it  does  not  where  do 
we  get  the  information?  The  process  was 
directed  to  the  sheriff  of  Monroe  county, 
and,  this  being  so,  is  there  a  presumption 
that  it  was  served  in  this  state?  If  not  the 
service  would  not  be  good.  There  would 
necessarily  have  to  be  such  presumption  to 
sustain  It  Where  a  process  is  served  by  an 
officer,  whose  duty  it  is  to  do  so,  it  is  not 
necessary  for  the  return  to  show  that  it  was 
served  in  his  balllwi(*.  An  officer  is  pre- 
sumed to  have  discharged  his  duty  and  not 
to  have  exceeded  his  powers.  We  cannot 
presume  that  when  a  process  is  delivered 
to  an  officer  to  be  served,  he  will  do  an  un-^ 
lawful  act  by  serving  it  outside  of  his  coun- 
ty ;  but  it  is  presumed  that  he  did  not  do  so." 
No  one  would  contend  for  a  moment  that 
in  a  case  like  this,  where  by  section  2,  c.  124, 
Code  1899  [Code  1906,  S  3798],  process  could 
only  be  directed  to  the  sheriff  of  the  county 
in  which  the  action  was  brought  and  could 
only  be  executed  by  him  there,  so  as  to  give 
Jurisdiction,  the  same  process  could  be  car- 
ried by  an  individual  outside  of  the  county 
and  served  by  him  on  a  nonresident  defend- 
ant so  as  to  give  Jurisdiction  which  the 
court  would  not  otherwise  have.  It  is  a  gen- 
eral rule  that  the  writ  and  return  must  show 
Jurisdiction.  Jurisdiction  in  the  present  case 
could  only  be  acquired  by  service  of  process 
on  the  defendant  in  the  county  where  suit 
was  brought    Where  the  writ  is  served  by 
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the  sheriff,  the  court  may  legally  presume 
service  on  the  defendant  in  the  county  to 
whose  officer  It  is  directed.  That  fact  is  pre- 
sumed, in  addition  to  what  the  law  requires 
the  return  to  show  with  respect  to  the  "man- 
ner and  time  of  service."  The  presumption 
In  favor  of  the  officer  as  to  the  place  of  serv- 
loe  is  so,  because,  in  the  first  place,  he  is  a 
sworn  officer,  and,  in  the  next  place,  the 
mandate  of  section  8,  c.  125,  Ck)de  1899  [Ck)de 
1906,  §  3828],  requires  the  officer  who  knows 
the  defendant  does  not  reside  in  his  county, 
if  he  does  not  find  him  therein  before  the  re- 
turn day,  to  return  him  a  nonresident 
"Whereupon,  if  the  court  from  which  such 
process  issued  have  jurisdiction  of  the  case 
only  on  the  ground  of  such  defendant's  resi- 
dence in  such  county,  the  action  or  suit  shall 
abate  as  to  him«"  But  no  such  presumption 
can  be  Indulged  in  favor  of  an  individual. 
Simms  v.  Simms,  88  Ky.  642,  11  S.  W.  665 ; 
Sheldon  t.  Wright,  7  Barb.  (N.  Y.)  39.  It  is 
rather  to  be  presumed  that  the  process  may 
be  served  by  him  anywhere.  While  his  affi- 
davit is  made  evidence  of  the  "manner  and 
time  of  service,"  this  is  the  limit  of  its  evi- 
dential character;  and,  if  it  fails  to  disclose 
the  plac^  of  service,  it  is  insufficient  prima 
facie  to  give  Jurisdiction.  Indeed  it  has  been 
held  by  this  court  in  Peck  y.  Chambers,  44  W. 
Va.  270,  28  S.  E.  706,  that  a  return  thus  made 
by  a  private  person  is  not  conclusive  (as 
where  an  officer  makes  the  return  [Stewart 
v.  Stewart,  27  W.  Va.  167]),  and  may  be 
shown  to  be  false  by  direct  attack,  and  the 
facts  therein  stated  controverted  by  evidence. 
In  that  case  it  was  held  that  the  credibility 
of  the  person  serving  the  writ  might  be 
thus  questioned,  as  was  successfully  there 
done  upon  mere  motion  to  the  court  We  con- 
strue our  statute  (section  2,  c.  124)  to  mean 
that,  where  an  individual  executes  process, 
his  return,  in  addition  to  the  manner  and 
time  of  service,  must  show  the  place  of  serv- 
ice. We  are  supported  in  this  conclusion  by 
decisions  in  other  states — with  various  and 
varying  rules  and  statutes  on  the  subject,  it 
is  true;  the  principle,  however,  on  which 
they  are  based  being  the  same.  Calderwood 
V.  Brooks,  28  Cal.  151 ;  Reinhart  v.  Lugo,  86 
Cal.  395,  24  Pac.  1089,  21  Am.  St  Rep.  52; 
Llnott  V.  Rowland,  119  Cal.  452,  61  Pac.  687; 
Alverson  v.  Dennlson,  40  Mich.  179;  Sayles 
V.  Davis,  20  Wis.  318.  Unless  this  construe^ 
tion  be  adopted,  a  citizen  may  be  dragged 
from  one  end  of  the  state  to  the  other  by 
false  or  improper  return  of  the  individual 
serving  process,  and  the  provisions  of  the  law 
designed  to  protect  him  in  Ills  person  and 
property  defeated,  with  no  right  of  action 
for  false  return  against  the  server  of  pro- 
cess as  he  would  have  if  an  officer  had  ex- 
ecuted the  writ  Having  concluded  that  the 
return  is  Insufficient  on  its  face  to  give  ju- 
risdiction, it  follows  that  the  circuit  court 
had  jurisdiction  of  the  motion  under  the 
fifth  section  of  chapter  134  of  the  Code.  But, 


if  this  were  not  so,  we  think  the  court  would 
have  jurisdiction  thereof  under  the  first  sec- 
tion of  that  chapter,  which,  as  we  have  seen, 
gives  jurisdiction  to  correct  any  error  in  fa'*t 
for  which  a  judgment  might  be  reversed  or 
corrected  on  writ  of  error  coram  nobia    This 
ancient  writ  it  seems  was  available  to  cor- 
rect defects  in  the  process  or  execution  there- 
of.    Richardson's   Ex*x   v.   Jones,   12  Grat 
(Va.)  53,  55.     And  Judge  Brannon,  in  With- 
row  V.  Smlthson,  37  W.  Va.  757,  758,  17  S. 
E.  316,  says:    "If  at  the  date  of  the  judgment 
there  exist  a  fact  which,  had  it  been  intro- 
duced into  the  record,  ought  to  have  pre- 
vented the  judgment,  but  was  not  introduced, 
it  is  a  case  of  error  in  fact,  to  be  corrected  by 
writ  of  error  coram  nobis,  or  by  such  motion.** 
Peck  V.  Chambers,  supra;  Higginbotham  t. 
Haselden  &  Rohrbough.  3  W.  Va.  266,  273; 
Campbell  v.   Hughes,   12  W.   Va.   183,  211; 
Carlon's  Adm'r  v.  Ruffner,  12  W.  Va.  297; 
Amiss  V.  McCinnis,  12  W.  Va.  371,  373;  An- 
derson V.  Doolittle,  38  W.  Va;  629,  18  S.  B. 
724;  Goolsby  v.  Strother,  21  Grat  (Va.)  107. 
But  it  is  argued  that  any  defect  in  the 
execution  of  the  writ  could  only  be  takoi  ad- 
vantage of  by  plea  in  abatement  the  dec- 
laration showing  on  its  face  proper  matter 
for  the  jurisdiction  of  the  court  inasmucb 
as  section  15,    c.  125,  Code  1899  [Code  1906, 
%   3835],   provides   that   "the  defendant  on 
whom  the  process  summoning  him  to  answer 
appears  to  have  been  served  shall  not  take 
advantage  of  any  defect  in  the  writ  or  re- 
turn,   •    •    •    unless  the  same  be  pleaded 
in  abatement"    One  answer  to  this  proposi- 
tion is,  as  we  have  already  held,  that  tlie 
return  made  does  not  make  It  appear  that 
the  defendant  was  served;  for,  unless  served 
in  the  county  where  the  writ  issued,  whidi 
is  not  to  be  presumed  where  an  individual 
serves  the  writ  the  effect  is  the  same  as 
if  no  writ  had  been  served.    The  provisions 
of  the   statute  referred  to  relate  to  cases 
where  defendants  have  appeared  to  make  de- 
fense,  in    which   case   the   statute   becomes 
applicable.    Appearance  would  cure  defective 
service  or  no  service.    But  where  there  has 
been  no  appearance  and  judgment  by  default, 
the  statute  relating  to  pleas  In  abatement 
will  not  deny  to  a  defendant  his  right  by 
motion,  under  sections  1  and  5,  c.  134,  Code 
1899  [Code  1906,  §§  4032,  4036],  to  correct 
or  reverse  the  judgment  for  error  of  fact 
in  the  execution  of  process,  or  errors  apparent 
in  the  execution  thereof.     In   such   a  case 
the  statute  relating  to  pleas  In  abatement 
has  no  application.    Warren  v.  Saunders,  27 
Grat  ( Va.)  259,  269 ;  r%k  v.  Chambers,  su- 
pra.   In  Anderson  v.  Doolittle,  supra.  Judge 
Dent  concedes  that  on  motion  after  judgment 
by  default  the  court  may  look  to  see  if  the 
defendant  has  been  properly  served  with  sum- 
mons.   That  is  what  the  court  did  in  the  as^ 
at  bar.     Concluding  that  the  summons  was 
not  properly  served,  it  properly  vacated  th« 
judgment  based  thereon. 


W.  Va.) 


RUSSELL  T.  TENNANT. 


609 


The  reasons  above  given  support  the  Judg- 
ment of  the  circuit  court ;  and  we,  therefore, 
affirm  it. 

BRANNON,  J.  If  the  opinion  Is  to  be  con- 
strued as  holding  that,  where  the  defendant 
has  been  actually  served  with  process,  and 
there  has  been  Judgment  by  default,  the  de- 
fendant may  set  it  aside  merely  for  defective 
service,  I  do  not  agree  to  that  proposition. 
He  should  have  pleaded  in  abatement.  Barks- 
dale  V.  Neal,  16  Grat.  (Va.)  314;  Layne  v. 
Railroad.  35  W.  Va.  438,  14  S.  B.  123;  Hin- 
ton  V.  Ballard,  3  W.  Va.  582;  Code  1899,  c 
125,  S  15  [Code  1906,  §  3835].  I  agree  to  the 
Judgment  because  it  does  not  appear,  In  the 
eye  of  the  law,  that  Lynch  was  served  with 
process.    The  return  seems  void. 


m  W.  Va.  ©S) 

RUSSELL  V.  TBNNANT    et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  18,  1908.) 

1.  Advissb  Possession— "Colob  of  Tttlk"— 
Void  deed. 

A  deed,  void  for  defects  apparent  upon  its 
face,  constitutes  "color  of  title,''  open,  notorious, 
exclusive,  and  hostile  possession  under  which  for 
a  period  of  10  years  gives  title  under  the  stat- 
ute of  limitations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  S§  415-429. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1264-1273;    vol.  8,  p.  7606.] 

2.  Tenancy  in  Common— * 'Disseisin." 

Color  of  title,  and  mere  possession  there- 
under by  one  or  more  of  a  number  of  tenants  in 
common,  however  long  continued,  does  not 
amount  to  a  "disseisin^*  of  the  co-tenants  out 
of  possession,  and  is  therefore  not  adverse.  The 
possession  of  one  tenant  in  common  is  the  pos- 
session of  all. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  45,  Tenancy  in  Common,  §§  42-52. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2123-2127.] 

3.  Same. 

If  one  tenant  in  common  be  in  possession, 
and  a  stranger  enter  into  possession  with  him, 
the  co-tenants  out  of  possession  are  not  there- 
by disseised,  and  such  joint  occupancy  of  the 
tenant  in  possession  and  the  stranger,  is  not  ad- 
verse to  the  tenant  out  of  possession. 

4.  Same— Advebse  Possession— "Ousteb." 

A  tenant  in  common  in  sole  possession  of 
the  land  may  make  his  possession  adverse  to 
his  fellow  tenant  by  repudiating  or  disavowing 
the  relation  of  tenancy  in  common  between 
them,  and  any  act  or  conduct  of  his  signifying 
Intention  to  hold,  occupy,  and  enjoy  the  prem- 
ises exclusively  of  which  the  tenant  out  of  pos- 
session has  knowledge,  or  of  which  he  has  suffi- 
cient information  to  put  him  upon  inquiry, 
amounts  to  an  "ouster"  of  such  tenant,  and  from 
the  time  when  he  has  notice  thereof  the  pos- 
session of  the  other  party  is  adverse. 


FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tenancy  in  Common,  §§  46-49. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5114-5115.] 

5.  Same— Acts  Constituting  Ouster. 

Such  ouster  may  be  effected  by  mere  acts 
or  matter  in  pais,  unwitnessed  by  any  written 
memorial  thereof,  such  as  a  verbal  partition,  or 

008.Bl.-80 


exclusive  occupation  of  the  premises,  with  no 
tice  of  hostility  of  claim. 

fEd.  Note.— For  cases  in,  point,  see  Cent  Dig. 
vol.  45,  Tenancy  in  Common,  §§  30-41.] 

6.  Sake. 

A  void  deed,  executed  by  one  tenant  in  com- 
mon to  another,  though  inoperative  to  pass  title, 
and  whether  regarded  as  constituting  color  of 
title  or  not,  is  sufficient  to  prove  a  disseisin  of 
the  party  who  executed  it;  it  being  a  written 
memorial  of  a  hostile  claim  asserted  by  the 
grantee  and  notice  thereof  on  the  part  of  the 
grantor. 

7.  Same. 

When  title  by  adverse  possession  is  estab- 
lished in  one  tenant  in  common  against  his  co- 
tenants,  the  deed,  will,  patent,  or  other  instru- 
ment under  which  both  liad  claimed  originally 
operates  in  favor  of  the  claimant  by  adverse 
possession  as  color  of  title,  so  as  to  extend  his 
possession  to  uninclosed  lands. 
&  Same. 

A  tenant  in  common  in  possession  of  the 
land  may  not,  by  means  of  his  possession  alone, 
disseise  any  of  his  co-tenants,  nor  can  a  stranger, 
b^  possession  alone,  disseise  one  tenant  without 
disseising  all,  but  either  may  disseise  one  or  more 
of  the  tenants  out  of  actual,  personal  possession, 
by  adding  an  act  of  ouster  to  his  sole  occupancy 
of  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tenancy  in  Common,  §§  30-41.] 

9.  DowEB— Rights  of  Widow— Right  to  Pos- 
session. 

The  dower  of  a  widow  confers  no  right 
of  possession  upon  her,  except  as  to  the  man- 
sion house  and  curtilage,  until  after  assignment, 
and  before  assignment  it  is  no  obstacle  to  the 
right  of  entrv  on  the  part  of  an  heir,  and  does 
not  prevent  the  running  of  the  statute  of  limita- 
tions against  him  in  favor  of  an  adverse  claim- 
ant in  possession,  who  has  procured  a  relin- 
quishment of  the  dower  in  his  favor  by  purchase 
thereof. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  17,  Dower,  {  198.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Tyler  County. 

BID  by  Samantha  Russell  against  Cassie  A. 
Tennant  and  others.  Decree  for  defendants, 
and  complainant  appeals.    Affirmed. 

K.  a  Moore,  Pugh  &  Pugh  and  O.  W.  O. 
Hardman,  for  appellant  A.  B.  Fleming, 
Thos.  P.  Jacobs,  Charles  Powell,  Kemble 
White,  C.  B.  Riggle,  B.  Engle  and  I.  M.  Un- 
derwood, for  appellees. 

POFFENBARGER,  P.  Samantha  Russell 
has  appealed  from  a  decree  of  the  circuit 
court  of  Tyler  county  dismissing  her  bill  and 
amended  bill  filed  against  Cassie  Al  Tennant 
and  others  for  an  accounting  as  to  petroleum 
oil  taken  from  a  tract  of  land  containing  176 
acres  under  a  lease  claimed  by  the  South 
Penn  Oil  Company,  and  to  prevent  further 
operation  under  said  lease,  or.  If  such  relief 
cannot  be  had,  to  have  the  oil  and  proceeds 
thereof  placed  in  the  hands  of  a  receiver  for 
conservation  of  her  alleged  right  in  respect 
thereto.  She  claims  a  one- twelfth  undivided 
interest  in  the  land,  as  one  of  the  12  children 
of  James  Stewart,  who  died  intestate  in  Feb- 
ruary, 1889,  seised  and  possessed  of  it  in  fee 
simple.  Some  time  prior  to  July  1,  1890, 
Jacob  S.  Tennant  and  Cassie  A.  Tennant  pur- 
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chased  the  undivided  interests  of  6  of  the  chil- 
dren, and  obtained  deeds  therefor.  In  July, 
1890,  the  Tennants  Instituted  a  partition  suit 
against  the  widow  and  the  6  other  children  of 
James  Stewart,  deceased,  one  of  whom  was 
the  appellant,  Samantha  Russell.  On  the 
13th  day  of  August,  1890,  a  decree  was  enter- 
ed in  said  suit,  by  which  the  respective  in- 
terests in  the  property  were  determined,  and 
conmiissioners  appointed  to  go  upon  tlie  land 
and  divide  it  But  before  this  decree  was  ex- 
ecuted, Jacob  S.  Tennant  purchased  the  un- 
divided interests  of  4  of  the  other  heirs,  name- 
ly, Lucy  Stewart,  Elwood  Stewart,  Campsie 
Dell  Lysle,  and  Samantha  Russell,  and  also 
the  dower  interest  of  Blva  Stewart,  widow 
of  James  Stewart  Having  exhibited  to  the 
court  in  that  suit  the  deeds  for  these  interests, 
from  which,  together  with  the  bill  and  de- 
cree, it  appeared  that  he  and  Cassie  A.  Ten- 
nant were  then  the  owners  of  ten-twelfths  of 
the  tract,  and  that  only  two  interests  were 
then  outstanding  in  other  persons,  namely, 
Louis  Stewart  and'  Bmma  Gopenhaver,  in- 
fants, the  decree  appointing  commissioners 
and  directing  partition  to  be  made  was  set 
aside,  and  the  two  outstanding  interests  were 
decreed  to  be  sold,  and  on  the  sale  thereof 
Jacob  S.  Tennant  became  the  purchaser,  and 
the  sale  to  him  was  confirmed  by  a  decree 
entered  on  the  9th  day  of  December,  1891, 
but  the  deed  for  these  two  interests  was  not 
executed  and  delivered  until  August  81,  1896. 
H  took  possession  of  the  land  tn  April,  1891, 
although  he  did  not  purchase  the  interests  of 
the  two  infants  until  later,  and  the  sale 
thereof  to  him  was  not  confirmed  until  De- 
cember 9,  1891.  On  the  28th  day  of  June, 
1894,  he  and  Cassie  A.  Tennant  executed  an 
oil  and  gas  lease  to  the  South  Penn  Oil  Com- 
pany, and  on  May  1,  1897,  they  executed  to 
said  company  another  such  lease.  Under 
these  two  leases  said  company  drilled  a  num- 
ber of  productive  oil  wells  on  the  property. 
Louis  Stewart  on  the  29th  day  of  June,  1900, 
brought  a  suit  in  equity,  and  obtained  relief 
from  the  judicial  sale  of  his  interest,  under 
the  statute  allowing  him,  as  an  infant  to 
show  cause  against  the  decree.  That  case 
came  to  this  court  and  the  disposition  thereof 
is  reported  in  52  W.  Va.  659,  44  S.  E.  223, 
onder  the  title  Stewart  v.  Tennant 

Notwithstanding  the  execution  by  Saman- 
tha Russell  and  her  husband  of  a  deed  bear- 
ing date  September  1,  1890,  purporting  to  con- 
vey to  Jacob  S.  Tennant  her  one-twelfth  in- 
terest in  the  land,  and  his  long  possession 
under  his  several  claims  of  title  until  the 
time  of  his  death,  1901,  and  the  possession  of 
his  heirs  thereafter  until  the  commencement 
of  this  suit  in  June,  1903,  her  bill  asserts  title 
to  said  one-twelfth  interest  against  Cassie  A. 
Tennant  and  the  heirs  of  Jacob  S.  Tennant 
And  demands  an  accounting  as  to  the  oil  taken 
tnerefrom,  on  the  ground  of  invalidity-  of  the 
deed;  the  acknowledgment  thereto  being  fatal- 
ly defective  for  lack  of  conformity  to  the  stat- 
ute in  existence  at  the  time  it  was  executed, 


in  respect  to  the  certificate  of  acknowledg- 
ment   That  there  was  once  a  tenancy  in  com- 
mon between  the  Tennants  and  the  appellant 
admits  of  no  doubt    On  the  purchase  of  the 
six  interests  by  Jacob  S.  and  Cassie  A  Ten- 
nant this  tenanqy  in  common  began,  and  it 
continued,  without  interruption,  until  the  de- 
livery of  the  deed  from  Samantha   Russell 
and  her  husband  to  Jacob  S.  Tennant.  pre- 
sumptively January  10,  1891,  the  date  of  the 
delivery  thereof.    As  to  all  the  heirs  of  James 
Stewart,    except    Samantha    Russell,    Loois 
Stewart  and  Emma  Copenhaver,  it  ceased,  by 
the  execution  and  delivery  of  deeds  conveying 
the  interests  of  the  other  three  heirs,  LiUcy 
Stewart,  Elwood  Stewart  and  Campsie  Dell 
Lysle.    Unless  there  has  been  a^  act  of  oaster 
as  to  Samantha  Russell  starting  the  running 
of  the  statute  of  limitations  against  her,  that 
relation  of  tenancy  in  common  still  exists. 
It  undoubtedly  existed  as  between  Jacob  S. 
Tennant  and  Louis  Stewart  and  Emma  Copen- 
haver until  after  the  purchase  of  their  in- 
terests at  the  judicial  sale  and  confirmation 
thereof  December  9,  1891,  although  Tennant 
had  been  In  possession  of  the  land  prior  to 
that  time.    And  it  is  insisted  that  his  posses- 
sion as  against  them  could  not  have  become 
adverse  until  after  the  execution  of  the  deed 
for  their  interests,  made  by  the  special  com- 
missioner in  1895,  less  than  10  years  prior  to 
the  institution  of  this  suit     The  delay  in 
the  execution  of  the  deed  was  no  doubt  on  ac- 
count of  time  allowed  for  the  payment  of  the 
purchase*  money.     It   Is   the   usual   practice 
when  land  is  judicially  sold  and  payment  of 
the  purchase  money  deferred  to  retain  the 
title  as  security  for  the  payment  of  the  money. 
The  contention  of  counsel  for  the  appellee 
is,  first,  that  the  deed  of  Samantha  Rosseli, 
being  void  on  its  face,  is  not  color  of  title; 
second,  that,  if  color  of  title,  the  possession 
of  the  Tennants  was  not  adverse  to  Louis 
Stewart  and  Emma  Copenhaver  until  after 
the  execution  of  the  deed  for  their  interests 
in  1895,  and,  not  being  adverse  as  to  them, 
it  could  not  be  adverse  as  to  any  of  the  other 
co-tenants,  of  whom  Samantha  Russell  was 
one;    and,  third,  that  there  was  not  and 
could  not  have  been  any  ouster  as  to  Samaa- 
tha  Russell,  because  there  was  not  posses- 
sion of  the  entire  premises  by  Tennant  un- 
der color  of  title  for  the  requisite  period  of 
time.     That  a  deed  absolutely  void  on  its 
face  is  nevertheless  good  as  color  of  title, 
notorious,   hostile,  and  exclusive  possession 
under  which,   for  the  period  of  10   years, 
gives  a  good  title,  cannot  be  doubted.    Deci- 
sions of  this  court  assert  the  proposition  in 
express  terms.     Randolph  v.  Casey,  43  W. 
Va.  289,  27  S.  B.  231 ;    Swann  v.  Thayer,  36 
W.  Va.  46,  14  S.  E.  423.    But  an  attempt  is 
made  to  found  a  distinction  upon  the -differ 
ence  between  deeds,  void  for  matter  not  ap- 
parent upon  the  faces  thereof,  and  deeds,  the 
invalidity    whereof    is    apparent    on    their 
faces;    it  being  claimed  that  a  judicial  dec- 
laration of  Invalidity  is  sometimes  neceMsry 
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to  work  Its  destruction,  when  the  defect  is 
apparent,  and  that  It  is  necessary  in  such 
cases  as  this.  We  are  unable  to  concur  in 
this  view.  The  maxim  importing  that  all 
men  are  deemed  to  know  the  law  applies. 
If  the  inyalidity  of  a  deed  is  apparent  upon 
its  face,  it  is  a  void  deed,  no  matter  that  its 
invalidity  has  not  been  declared,  and  a  lay- 
man, or  even  a  lawyer,  might  regard  it  as 
valid.  His  ignorance  of  the  potentiality  of 
the  apparent  defect  avails  him  nothing,  if 
he  relies  upon  the  deed  alone.  The  virtue 
or  efficacy  which  the  law  accords  to  such  a 
deed,  when  possession  has  been  held  under 
it  for  the  period  of  10  years,  seems  to  stand 
upon  mere  tenderness  of  the  law  in  favor 
of  one  who,  although  bound  to  know  it  was 
void,  has  relied  upon  it  and  held  possession 
under  it,  mistakenly  believing  it  to  be  good, 
or  relying  upon  the  acquiescence  in  liis  claim 
of  title  by  all  those  whose  interest  it  was  to 
deny  it  Title  in  such  cases  is  not  Imparted 
by  the  deed.  The  deed  is  only  an  incident 
or  circumstance  bearing  upon  the  conduct 
of  the  parties,  disclosing  intent,  which  tlie 
statute  of  limitations  converts  into  good  ti- 
tle. Without  possession  under  it,  the  deed,  is 
absolutely  worthless.  Both  courts  and  Juries 
must  disregard  it  Possession  without  the 
deed  would  be  worthless  except  to  the  ex- 
tent of  the  actual  inclosure.  But  both  the 
deed  and  the  possession  produce  a  situation 
or  relationship  'between  the  parties  which 
the  statute  of  limitations  converts  into  good 
title  by  denying  a  right  of  entry.  As  to 
whether  a  deed  void  on  its  face  is  color  of 
title,  the  authorities  are  by  no  means  uni- 
form. "The  decisions  on  this  question  seem 
to  be  fairly  well  balanced."  1  Cyc.  1087. 
However,  we  regard  It  as  settled  by  our  de- 
cisions, and  rightly  settled. 

But,  independently  of  this  question,  there 
is  a  doctrine  or  principle  of  ouster  operating 
between  tenants  in  common,  whether  copar- 
ceners or  not,  not  founded  exclusively  upon 
the  doctrine  of  color  of  title.  One  may 
oust  another  or  all  the  others,  without  any 
deed  or  other  writing  from  him  to  them, 
by  any  act  of  hostility,  while  in  possession, 
sufficient  to  show  that  he  repudiates  and 
disavows  the  relationship  previously  exist- 
ing between  them,  which  is  brought  to  the 
knowledge  of  the  other  party.  In  Adkins  v. 
Spurlock,  46  W.  Va.  139,  33  S.  E.  121,  it  was 
held  that  a  parol  or  verbal  partition  between 
tenants  in  common  and  possession  according 
thereto  started  the  statute  of  limitations  in 
favor  of  each  against  the  other.  There  was 
no  color  of  title,  no  deed,  no  memorandum, 
no  paper  of  any  kind,  signifying  to  each  of 
the  parties  that  the  other  claimed  the  land 
in  severalty,  and  held  it  in  hostility  to,  and 
exclusion  of,  the  other.  In  that  case  it  is 
said:  "Partition,  though  It  be  void,  and 
holding  land  in  severalty  by  co-tenants,  is  a 
mutual  ouster  of  each  other  as  to  the  por- 
tion In  actual  occupancy,  and  is  therefore  ad- 
verse."   In  Cochran  v.  Cochran,  55  W.  Va. 


178,  46  S.  E.  924,  this  court  held,  as  follows: 
••When  one  tenant  in  common  occupies  the 
common  property  openly,  notoriously,  and 
exclusively  as  the  sole  owner,  keeping  up 
the  improvements,  paying  the  taxes  thereon, 
and  receiving  to  himself  the  rents  and  prof- 
its, and  exercising  over  the  property  such 
acts  of  ownership  as  evidence  an  intention 
to  ignore  the  rights  of  his  co-tenants,  such 
acts  amount  to  a  disseisin,  and  his  posses- 
sion will  be  regarded  as  adverse  to  his  co- 
tenants  from  the  time  they  are  shown  to 
have  knowledge  of  such  acts  and  claims." 
In  Justice  V.  Lawson,  46  W.  Va.  163,  83  S.  E. 
102,  it  was  held  that  a  partition  not  evi- 
denced by  writing  would  be  sufficient,  if  fol- 
lowed by  actual  possession  in  severalty,  to 
make  the  possession  adverse.  Of  course  it- 
is  necessary  that  knowledge  of  the  intention 
to  hold  exclusively  be  brought  to  the  atten- 
tion of  the  tenant  whom  it  Is  proposed  to 
oust  Accordingly  the  court  said  in  that 
case:  "It  is  the  intention  of  the  tenant  or 
parcener  in  possession  to  hold  the  common 
property  in  severalty  and  exclusively  as  his 
own,  with  notice  or  knowledge  to  his  co- 
tenants  of  such  Intention  that  constitutes 
the  disseisin."  In  Cooey  v.  Porter,  22  W* 
Va.  120,  the  real  basis  of  the  decision  was 
the  exclusive  possession  with  hostile  intent, 
brought  to  the  notice  of  the  opposite  party 
that  effected  the  disseisin,  rather  than  the 
void  deed.  That  instrument  was  a  memorial 
of  a  transaction  between  the  parties  which 
evidenced  notice  to  the  ousted  tenant  of  the 
hostile  intent  of  the  one  in  possession.  And 
so  it  was  in  the  case  of  Randolph  v.  Casey, 
43  W.  Va.  289,  27  S.  R  231. 

In  such  cases  the  void  deed,  contract  of 
partition,  or  conduct  of  the  parties  in  estab- 
lishing the  division  line,  or  express  notice 
of  adverse  holding,  whatever  may  be  its 
form,  is  not  In  reality  color  of  title.  It  does 
not  always  mark  the  limits  of  the  claim, 
nor  operate  to  pass  title.  It  creates  an  equi- 
table right  or  title,  and  the  location  and  area 
of  the  land  in  which  th^t  title  is  acquired  are 
generally  marked  and  designated  by  the  deed 
or  will  under  which  both  parties  claim.  If 
there  is  any  color  of  title  involved,  and  there 
must  be  as  to  uninclosed  lands,  that  instru- 
ment is  the  paper  by  which  the  boundaries 
are  described  and  limits  fixed.  In  Adkins  v. 
Spurlock  it  does  not  appear  that  the  land 
was  inclosed,  and  there  was  no  partition 
deed.  The  void  deed  in  Cooey  v.  Porter  was 
not  regarded  by  the  court  as  having  any  par- 
ticular value  or  efficacy  as  color  of  title. 
It  is  nowhere  called  color  of  title  in  tbe 
opinion.  Judge  Snyder,  delivering  the  opip 
ion  of  this  court,  said:  "The  nature  or  char 
acter  of  the  title  or.  claim  under  which  tlu 
occupying  tenant  asserts  his  ownership  U 
entirely  immaterial.  It  is  the  fact  that  h* 
claims  the  property  as  bis  own,  and  not  th»' 
goodness  of  bis  title  which  makes  his  pos 
session  adverse.  His  claim  may  be  founded 
on  a  defective  or  even  r..  void  deed  or  pap<«r 
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as  well  as  upon  a  valid  instrument,  or  it  may 
5e  simply  in  pais,  without  any  paper  or  color 
of  title,  and  resting  wliolly  upon  a  naked  as- 
sertion of  title,  or  claim  in  himself,  accom- 
panied by  exclusive  possession."  That  the 
deed  in  that  case  was  treated  as  efficacious 
only  to  the  extent  of  proving  notice  of  the  as- 
sertion by  the  defendant  of  his  hostility  of 
claim  to  all  the  land  described  in  the  deed 
under  which  both  had  previously  held,  and 
whether  it  was  strictly  color  of  title,  was  not 
actually  decided.  Judge  Snyder  said:  "The 
paper  and  its  contents  exist  as  physical 
facts,  and  it  must  be  conclusively  presumed 
that  Mr.  Gooey  and  John  Porter,  the  parties 
thereto,  were  fully  cognizant  of  its  contents. 
They  must  have  bad  some  object  in  the  ex- 
ecution of  it.  That  object  is  apparent. 
•  ♦  •  Unless  we  presume  that  they  de- 
liberately undertook  to  perform  a  solemn 
farce,  it  must  be  conceded  that  Mary  Cooey 
intended  by  said  paper  to  confer  upon  John 
Porter  all  her  interest  in  said  land,  and  that 
after  its  executl(m  both  she  and  said  John 
believed  that  the  said  John  had  obtained 
from  her  all  of  said  interest.  And  he  having 
intended  to  acquire,  and  believing  he  had 
acquired,  said  interest,  it  must  be  presumed 
that  his  possession  from  that  time  was  with 
an  Intention  to  claim  and  hold  the  same  un- 
der and  by  virtue  of  said  paper,  and  she 
being  a  party  thereto,  and  entertaining  the 
same  belief  as  to  its  elfect  and  purpose,  nec- 
essarily had  notice  of  his  intention  so  to 
hold  the  said  interest.  This  under  the  rule 
of  law  before  stated  would  operate  as  an 
ouster,  and  from  that  time  make  the  posses- 
sion of  said  John  adverse  to  that  of  the  said 
Mary  CJooey.  ♦  •  •  The  intention  to  hold 
the  property  as  his  own  exclusively,  with 
notice  of  that  intention  to  his  coparcener,  is 
the  criterion  by  which  the  law  determines 
the  character  of  his  subsequent  possession." 
He  claimed  title  under  the  deed  to  the  com- 
mon ancestor  of  the  parties,  which  fixed  the 
location  and  the  boundaries  of  the  tract  of 
land.  Up  to  the  time- of  the  ouster  the  ex- 
tent of  his  interest  was  not  defined  upon  the 
ground.  He  was  seised  of  an  Interest  In 
every  acre,  foot,  particle,  and  molecule  of 
land  within  the  limits  of  the  ancestral  deed. 
His  right  was  coextensive  with  the  bound- 
aries thereof,  but  not  exclusive.  His  posses- 
sion, until  that  time,  extended  to  the  whole 
of  the  land,  but,  like  his  right,  it  was  not 
exclusive.  When  he  had  effected  the  ouster, 
his  possession  was  still  coextensive  with  the 
boundaries  In  the  deed,  but  exclusive,  and 
after  the  expiration  of  20  years  following  the 
ouster  his  title  became  perfect,  not  only  in 
respect  to  area,  but  also  as  to  the  quantum 
of  Interest  By  the  act  of  ouster  and  subse- 
quent possession  he  changed,  not  the  limits  of 
the  territory  In  dispute,  but  the  character 
of  his  possession  and  title.  The  ancestral 
deed  conferred  upon  each  heir  the  right  of 
possession  of  all  the  land.  Possession  is 
evidence  of  title     Possession  under  such  a 


deed  is  obviously  possession  under  color  of 
title,  although  the  occupant  is  not  the  sole 
owner,  and  his  possession  Is  that  of  his  ou- 
tenants;  and,  If  being  in  possession,  he  ex- 
clude his  co-tenant  and  make  his  possession 
hostile  to  him,  his  possession  thereafter 
would  logically  and  necessarily  be  adverse 
under  color,  as  well  as  claim,  of  title.  No 
reason  is  perceived  either  why  the  void  deed 
from  the  parcener  may  not  be  considered 
color  of  title,  though  it  purports  to  convey 
only  an  undivided  interest  It  purports  tc 
vest  a  right  of  possession  coextensive  with 
the  boundaries  of  the  tract,  and  so  lends 
color  of  right  to  the  possession.  In  my  opin- 
ion both  deeds  could  be  regarded  as  color  of 
title  In  such  a  case.  No  person  is  restricted 
to  one  claim  of  title.  A  man  may  have  sev- 
eral titles  to  the  same  land,  and  rely  upon 
any  or  all  of  them. 

In  view  of  the  alleged  tenancy  In  common 
between  the  Tennants  and  Louis  Stewart  and 
Emma  Copenhaver,  because  of  the  want  of 
a  deed  for  those  two  interests  at  the  time 
at  which  It  is  claimed  the  adverse  holding:  be- 
gan, reliance  is  placed  upon  the  legal  prop- 
osition laid  down  in  1  Lomax's  Dig.  623,  that 
"a  man  cannot  disseise  another  of  an  un- 
divided moiety,  as  he  might  of  a  part  of 
the  land."  The  illustration  given  by  Lomax 
states  a  case  in  which  an  owner  of  the  true 
title  was  in  possession,  and,  a  stranger  en- 
tered into  the  possession  with  him,  and  they 
together  occupied  the  land  and  received  the 
rents  and  profits  therefrom  for  20  years. 
Afterwards  the  heir  of  the  owner  of  the 
true  title  who  has  never  been  ousted  of  his 
possession  brought  an  ejectment  against  the 
stranger,  and  was  allowed  to  recover.  The 
same  proposition  is  stated  in  Angell  on  Lim- 
itations, §  434,  and  the  principle  was  applied 
in  Porter  v.  Hill,  9  Mass.  34,  6  Am.  Dec  22. 
This  proposition  rests  upon  the  hypothesis 
of  mere  possession  and  reception  of  the  prof- 
its. It  leaves  out  the  Important  element  of 
ouster,  notice  of  hostile  Intention.  The  sole 
possession  of  one  tenant  In  common,  however 
long  continued,  will  not  amount  to  a  dis- 
seisin. Reed  V.  Bachman,  61  W.  Va.  452,  57 
S.  E.  769.  But  if,  in  addition  to  his  sole  oc^ 
cupancy  of  the  land,  he  does  some  act  of  a 
hostile  character  importing  Intent  to  hold  ex- 
clusively, and  knowledge  of  this  act  on  the 
part  of  the  tenant  out  of  possession  is  es- 
tablished, the  possession  is  thereafter  ad- 
verse. If  one  tenant  being  in  possession,  a 
stranger  enter  into  possession  with  him.  and 
nothing  more  occurs,  no  disseisin  of  the  ten- 
ants out  of  possession  would  he  effected  for 
the  obvious  reason  that  the  possession  of 
the  one  who  is  occupying  the  land  is  the 
possession  of  all,  and  he  has  not  been  dis- 
seised, and  there  is  no  notice  of  an  adverse 
holding  or  claim.  If,  on  the  contrary,  tlie 
stranger  and  the  tenant  in  possession  upon 
the  entry  of  the  former  or  afterward  should 
repudiate  or  disavow  co-tenancy  with  the 
party  out  of  possession,  a  new  element  la  la- 


W.VaO 


RUSSELL  T.  TJBNNANT. 


613 


troduced,  an  additional  and- highly  Important 
fact. 

The  case  does  not  stand  alone  upon  posses- 
sion under  color  of  claim  of  title.  To  the 
occupancy  of  the  stranger  and  one  co-tenant, 
the  fact  of  ouster  of  the  other  co-tenant  has 
been  added.  By  way  of  illustration,  let  It  be 
supposed  that  one  of  two  tenants  In  common, 
being  in  possession,  should  convey  an  undi- 
vided half  to  a  stranger,  and  thereafter  he 
and  his  grantee  should  rematai  in  possession 
and  r^udlate  or  disavow  the  relationship  of 
co-tenancy  with  the  one  out  of  possession, 
why  should  that  not  be  as  effective  as  if  the 
stranger  had  not  entered,  and  the  notice  had 
been  given  only  by  the  co-tenant  in  posses- 
sion? Though  in  1891  Jacob  S.  Tennant  and 
Gassle  A.  Tennant  were  the  owners  of  only 
nine- twelfths  of  the  land,  and  their  posses- 
sion was  not  adverse  to  that  of  Louis  Stewart 
and  Emma  Gopenhaver,  they  had  previously 
given  notice  to  Samantha  Russell  of  their  in« 
tentlon  to  claim  and  hold  her  undivided  in- 
terest in  the  land.  It  was  not  the  mere  entry 
of  a  stranger  under  a  hostile  title.  Such  an 
entry  alone  would  not  have  disseised  Saman- 
tha Russell,  because  it  did  not  disseise  her  co- 
tenants,  Louis  Stewart  and  Emma  Gopenhaver, 
and  because  the  relation  of  co-tenancy  had  pre- 
viously existed  t>etween  her  and  Jacob  S.  Ten- 
nant himself,  which  his  mere  possession  could 
not  destroy.  His  possession  was  not  only  for 
himself,  but  for  her  also.  But  the  Tennants 
did  more  than  merely  enter  under  the  strange 
title.  They  disavowed  and  repudiated  the 
claim  of  title  of  Samantha  Russell,  and  gave 
her  notice  of  such  repudiation  and  disavowal. 
The  argument  is  that  no  such  ouster  can  be 
effected  unless  the  land  is  held  in  sole  and 
exclusive  possession.  The  authorities  relied 
upon  do  not  sustain  that  position.  All  they 
say  is  that  mere  possession  will  not  do  it 
They  do  not  go  to  the  extent  of  asserting  that 
the  entry  and  ouster  combined  will  not  make 
tlie  possession  adverse.  If  such'  an  ouster  as 
we  have  described  is  effected  between  two 
tenants  in  common,  making  the  possession 
of  one  adverse  against  the  other,  why  should 
it  not  be  equally  effective  in  the  case  of 
three,  two  being  in  possession,  and  disavow- 
ing the  title  of  the  third?  We  are  unable  to 
perceive  any  reason  why  it  should  not  be  as 
effective  in  one  case  as  in  the  other.  And 
this  view  seems  to  accord  with  a  principle  of 
the  law  of  adverse  possession  declared  in  an- 
alogous cases.  In  Wade  v.  Johnson,  5  Humph. 
(Tenn.)  117,  42  Am.  Dec.  422,  it  was  held  that, 
if  one  or  more  of  many  tenants  in  common  be 
barred  by  the  statute  of  limitations,  and  oth- 
ers be  within  the  saving  of  the  statute,  it 
shall  not  operate  against  those  who  are  with- 
in the  saving  of  the  statute  to  bar  them,  nor 
shall  the  partition  given  by  those  within  the 
saving  of  the  statute  prevent  the  operation  of 
the  bar  as  to  those  without  the  saving  of  the 
statute.  Each  one  shall  recover  or  be  barred 
as  to  his  aliquot  share  or  portion  of  the  land, 
as  he  may  be  within  or  without  the  saving  of 


the  statute.  In  McFarland  v.  Stone,  17  Vt 
165,  44  Am.  Dec.  326,  it  was  held  that  the 
statute  of  limitations  may  run  against  the 
estate  of  one  tenant  in  common,  without  af- 
fecting the  rights  of  the  co-tenants  who  are 
under  disability.  Ha  Doolittle  v.  Blakesley,  4 
Day  (Gonn.)  265,  4  Am.  Dec.  218,  the  court 
said:  "One  tenant  in  common,  as  it  respects 
his  fellow  tenant,  is  always  safe  in  the  pos- 
session of  his  fellow  tenant,  unless  ousted. 
But  when  disseised,  either  by  a  fellow  ten- 
ant, or  a  stranger,  he  has  his  remedy  in  his 
own  right,  upon  his  own  independent  title; 
and,  if  he  will  not  exercise  his  right  within 
the  15  years,  he  must  suffer  the  consequei^ces 
of  an  adverse  possession,  and  lose  his  estate.*' 
The  same  principle  is  declared  in  Moore's 
Lessee  v.  Armstrong,  10  Ohio,  11,  86  Am.  Dec. 
63;  Bedford  v.  Clark.  100  Va.  115,  40  S.  E. 
630;  Marsteller  v.  McGlean,  7  Cranch  (U.  S.) 
156,  3  £4.  Ed.  300..  Mr.  Freeman,  In  his  work 
on  Go-Tenancy  and  Partition,  at  section  377 
says:  "Where  one  of  the  two  coparceners 
was  under  a  disability,  and  entered  within  20 
years  after  the  removal  of  such  disability,  it 
was  held  that  her  entry  could  not  operate  in 
favor  of  the  other  coparceners  who  had  not 
been  under  any  disability.  •  ♦  ♦  The  new 
title  thus  acquired  by  the  disseisor  must  of 
necessity  correspond  with  that  on  which  the 
disseisin  operated,  as  he  could  not  acquire 
by  disseisin  a  greater  estate  than  that  held 
by  the  disseisee.  If  the  latter  held  only  an 
undivided  interest  as  tenant  in  common  with 
another,  the  disseisor  would  acquire  by  dis- 
seisin a  similar  undivided  interest,  for  it  was 
only  that  on  whidi  the  disseisin  operated 
and  took  effect  The  disseisor  of  one  of 
several  tenants  in  common  acquiring  a  title 
by  disseisin,  therefore,  becomes  himself  a  ten- 
ant in  common  with  the  other  co-tenants." 
The  observations  of  Judge  Brannon  in  Mc- 
Neeley  v.  South  Penn  Oil  Go.,  52  W.  Va.  616, 
44  S.  E.  608,  62  L.  B.  A.  562,  relating  to  this 
question,  were  based  upon  the  mere  fact  of 
possession  under  color  of  title.  The  element 
of  ouster  of  a  particular  fellow  tenant, 
amounting  to  a  disseisin  of  that  tenant  alone, 
was  not  present  in  that  case. 

As  Jacob  S.  Tennant  at  the  time  of  his  en- 
try upon  the  land  had  bought  the  dower  in- 
terest of  the  widow  of  James  Stewart,  it  is 
contended  that  there  was  no  right  of  entry  on 
the  part  of  the  appellant  as  against  him,  and 
that  the  statute  did  not  commence  to  run  for 
that  reason.  There  had  beein  no  assignment 
of  the  dower,  and  neither  in  the  hands  of  the 
widow  nor  her  assignee  did  it  prevent  an  en- 
try on  the  part  of  the  heirs.  It  gave  no  right 
of  possession  as  against  them.  If  the  widow- 
had  a;ny  right  of  possession  at  all,  it  was 
limited  to  the  mansiop  house.  As  against  the 
heirs  she  cpuld  only  demand  a  share  of  the 
rents, .  issues,  and  profits.  The  observations 
made  in  Stewart  v.  Tennant,  52  W.  Va.  659, 
44  S.  B.  223,  respecting  the  dower,  have  no 
relation  whatever  to  the  right  of  possession. 
That  question  was  not  at  all  involved  in  the 
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case.  The  discussion  was  induced  bj  the  de- 
nial of  Tennant's  right,  as  owner  of  the 
dower  interest,  to  participate  in  the  profits  of 
the  oil  wells  opened  after  the  death  of  the 
husband.  It  was  a  claim  based  upon  an  ob- 
ligation resting  upon  the  heir  to  yield  part  of 
the  rents  to  the  dowress,  because  of  his  fail- 
ure to  assign  the  dower.  That  obligation 
presupposes  possession  and  right  of  posses- 
sion in  the  heir,  not  the  dowress. 

We  perceive  no  error  in  the  decree,  and  It 
will  be  affirmed. 

Affirmed. 

(63  W.  Va.  602)' 

EPSTEIN  V.  TOTTEN  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  18.  1908.) 
Writ  of  Bbror— Finai«  Judgment— Jubibdio- 

TION. 

'  Itere  is  no  jurisdiction  for  a  writ  of  error 
when  there  is  a  verdict  for  defendants  and  only 
a  judgment  for  their  costs. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  %i  823-837.] 

(Syllabui  by  the  Court) 

Error  to  Circuit  Court,  Wyoming  County. 

Action  by  the  state,  for  the  use  of  Jacob 
Epstein,  against  H.  P.  Totten  and  others. 
Verdict  for  defendants,  and  plaintiff  brings 
error.    Dismissed. 

T.  L.  Henritze,  for  plaintiff  in  error.  Cook 
&  Howard  and  Ritz  &  Litz,  for  defendants  in 
error. 

BRANNON,  J.  This  was  an  action  of  debt 
in  the.  name  of  the  state,  for  use  of  Jacob 
Epstein,  against  H.  P.  Totten  'and  others, 
sureties  in  a  sheriff's  bond.  The  case  was 
tried  by  a  jury,  which  rendered  a  veij^Ict 
for  the  defendants.  The  judgment  was  only 
that  the  defendants  recover  of  Epstein  their 
costs.  There  was  no  judgment  of  nil  capiat 
—that  is,  that  the  plaintiff  take  nothing  by 
her  suit.  For  want  of  a  final  judgment  on 
the  merits  there  is  no  jurisdiction  for  this 
writ  of  error,  and  therefore  we  dismiss  it 
Hannah  v.  Bank,  63  W.  Va.  82,  44  S.  E.  162; 
Ritchie  Bank  v.  Bee,  60  W.  Va.  386,  66  S.  B. 
380;  De  Armit  v.  Town  of  Whitmer  (decid- 
ed January  14,  1908)  60  ^  B.  136. 


(63  W.  Va.  MS) 

THORNB  V.  BROWN  et  aL 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Feb.  18,  1908.) 

1.  Partnership  —  DEAI.IN0   Betwbvn   Pabt- 
NEBS— Good  Faith. 

A  member  of  a  copartnership,  in  negotiat- 
ing for  the  purchase  of  the  interest  of  another 
member  of  the  firm  in  the  social  assets  and 
business,  is  bound  to  fully  and  completely  dis- 
close all  information  in  his  possession  relating 
to  the  subject-matter;  and  if  by  concealment 
thereof,  or  by  misrepresentation  concerning  the 
same,  he  obtains  advantage  of  the  other  party, 
the  contract  is  voidable,  and  will  be  set  aside 
as  having  been  fraudulently  obtained,  on  proof 
of  the  fact  of  concealment  or  misrepresentation, 
or  both. 


2.  Pbinotpai.  and  Agent— Fbaud  of  Aodit— 

Ck>NTBACT8. 

If  an  agent,  in  dealing  with  his  principal 
shout  the  subject-matter  of  the  agency,  obtalai 
an  advantage  by  the  suppression  of  infomui- 
tion,  concerning  the  same,  acquired  by  means  of 
the  agency,  or  by  misrepresentation,  his  oootnct 
is  likewise  voidable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  H  130-146.] 

3.  Pabtnebship— Good  Faith  —  Evidknob — 
Weight. 

Declaration  of  intention  on  the  part  of  one 
member  of  a  firm  to  use  information  concern- 
ing the  firm  business,  in  an  effort  to  obtain  un- 
due advantage  of  another  member,  will  be  taken 
strongly  against  him,  when  it  appears  that  he 
has  subsequently  obtained  such  an  advantage, 
and  the  evidence  is  contradictory  as  to  whether, 
in  doing  so,  he  suppressed  the  information  or 
misrepresented  material  facts  pertaining  to  the 
subject-matter. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  S  1029.] 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Harrison  County. 

Bill  by  Joseph  W.  Thome  against  John  W. 
Brown  and  others.  Decree  for  plaintiff,  and 
defendant.  Brown  appeals.    Affirmed. 

Davis  &  Davis,  for  appellant  Hubert  T. 
Houston,  E.  G.  Smith,  and  E.  A.  Brannon* 
for  appellee. 

POFFENBARGER,  P.  Joseph  W.  Thome, 
an  associate  of  John  W.  Brown,  Jay  Reefer, 
and  W.  P.  Goff,  in  a  brokerage  contract  for 
the  sale  of  coal  land  in  the  year  1003,  brought 
this  suit  in  the  circuit  court  of  Harrison 
county,  for  the  purpose  of  setting  aside  a 
contract,  bearing  date  October  22,  1903,  by 
which  he  had  disposed  of  his  prospective 
share  of  the  commissions  on  the  sale  to  said 
Brown,  in  consideration  of  $000  in  cash  and 
$1,400  to  be  paid  thereafter  upon  certain  con- 
ditions. His  original  and  first  and  second 
amended  bills  charged  Brown  with  fraud  in 
the  procurement  of  said  contract,  consisting 
in  the  suppression  and  concealment  of  cer- 
tain information  to  which  the  plaintiff  was 
entitled,  and  affirmative  acts  of  misrepresen- 
tation concerning  material  facts  pertaining 
to  the  subject-matter  of  the  contract.  At  the 
time  of  the  institution  of  the  suit  there  was, 
in  the  hands  of  W.  P.  Groff,  the  sum  of  $4,- 
625,  one-fourth  of  the  commissions,  to  which 
Thome  would  have  been  entitled,  bat  for  his 
contract  of  sale  thereof  to  Brown,  and  which 
Brown  claimed.  Goff  was  enjoined  from  pay- 
ing it  over  to  Brown,  and  it  was  afterwards 
paid  to  the  general  receiver  of  the  court  un- 
der an  order  made  in  the  cause.  The  court 
in  its  final  decree,  canceled  and  set  aside  the 
contract,  and  adjudged  the  fund  to  Thome: 
and,  having  allowed  the  receiver  commission 
on  the  fund  amounting  to  $259.60,  and  re- 
quired repayment  to  Brown  of  the  $600  which 
he  had  paid  to  Thome,  then  amounting,  with 
interest,  to  $688,  directed  the  receiver  to  pay 
out  of  said  sum  th^  costs  of  the  suit,  includ- 
ing the  commissions  of  the  receiver,  anrt 
then  pay  the  residue  thereof  to  Brown.  Hav- 
ing then  ascertained  that  there  still  remained 
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In  the  hands  of  the  receiver  $4,503.62,  the 
court  ordered  him  to  pay  it  to  Thome.  From 
this  decree,  Brown  has  appealed. 

The  fraud  imputed  to  Brown  l^  the  alle- 
gations of  the  bill  consists  of  advantages  Iw 
is  alleged  to  have  taken  of  the  gross  intoxi- 
cation of  Thome  on  the  date  of  the  execution 
of  the  contract  and  prior  thereto ;  alleged  ac- 
quisition of  undue  influence  over  Thorne, 
while  in  this  condition,  by  creating,  on  his 
part,  prejudice  against,  and  su^icion  and 
distrust  of,  Reefer  and  6ofl!,  to  the  end  that 
his  opportunities  to  obtain  information  con- 
cerning the  progress  of  affairs  might  be  lim- 
ited to  such  as  Brown  might  see  fit  to  afford 
him;  concealment  of  information  rejecting 
the  probability  of  the  consummation  of  the 
sale  from  which  the  commission  was  to  be 
derived ;  and  misrepresentation  of  the  acreage 
of  the  coal  to  be  sold  and  of  the  costs  and 
expenses  to  be  paid  out  of  the  commisslona 
Inadequacy  of  price,  Thpme's  finan'cial  dis- 
tress, and  Brown's  haste  in  the  procurement 
of  the  execution  of  the  contract  and  conceal- 
ment thereof  from  Reefer  and  Goff  are  also 
relied  upon  as  circumstances  tending  to  prove 
fraud,  as  well  as  to  sustain  the  oral  testi- 
mony of  the  plaintiff  and  his  witnesses, 
against  the  contradictory  testimony  of  the 
defendant  and  his  witnesses.  As  to  all  mat- 
ters bearing  directly  on  the  question  of  fraud, 
the  testimony  Is  contradictory.  Brown  de- 
nies positively  any  knowledge  of  the  drunk- 
enness of  the  plaintiff,  inadequacy  of  the 
price  under  all  the  circumstances,  and  con- 
cealment of  any  Information  that  could  have 
been  of  any  value  to  Thome.  In  view  of  this 
state  of  the  case,  much  evidence  was  taken 
both  to  impeach  and  sustain  Brown's  reputa- 
tion for  truth  and  veracity,  as  well  as  for 
fairness  and  honesty  in  business  transactions. 

The  record  contains  five  or  six  hundred 
pages  of  testimony.  It  would  be  a  burden- 
some and  useless  task  to  undertake  to  de- 
tail it  all  here.  Only  enough,  therefore,  will 
be  set  forth  to  indicate  the  character  of  the 
transaction  out  of  which  the  subject-matter 
of  the  suit  arose,  and  the  substance  of  the 
contentions  as  to  specific  acts  of  fraud  charg- 
ed. Thome  and  Reefer  had  been  partners  as 
real  estate  agents  or  brokers  at  Clarksburg. 
As  such,  they  obtained  from  Adolphus  Arm- 
strong and  John  H.  Kunst  authority  to  sell 
the  coal  in  a  tract  of  1,200  acres  of  land. 
Brown,  knowing  certain  persons  desired  to 
buy  a  tract  of  coal  land,  called  upon  Reefer 
and  Thome,  and  it  was  agreed  that  he  should 
furnish  a  buyer  for  this  tract  of  land  at  the 
price  of  $210  per  acre,  and,  as  the  owners  re- 
quired $175  an  acre,  the  profit  to  be  deriv- 
ed would  be  the  difference — ^about  $42,000. 
Thereupon  Brown  began  negotiations  with 
the  Maryland  Coal  Company,  and,  on  October 
28,  1902,  George  Brackett,  a  representative  of 
said  company,  went  over  the  land  with  him, 
Thome,  and  Reefer,  and  they  quoted  him  a 
price  of  $225  per  acre,  which  would  have 
made  their  profit  about  $60,000.    Soon  after- 


wards, the  coal  company  declined  to  further 
consider  the  matter,  stating  the  want  of 
transportation  facilities  as  the  reason,  but 
said  if  agreements  or  arrangements  could  be 
made  for  transportation  the  company  would 
renew  negotiations.  In  the  meantime,  it 
was  ascertained  that  W.  P.  Goff  had  an  op- 
tion upon  the  coal  in  an  adjoining  tract,  con- 
taining 1,G00  acres,  belonging  to  John  T.  Mc- 
Graw,  and,  as  McGraw  owned  a  short  line  of 
railroad,  known  as  the  "Sand  Lick  Railroad," 
leading  up  to  these  two  tracts  of  land  from 
the  Baltimore  &  Ohio  Railroad,  Brown,  Ree- 
fer, Thome,  and  Goff  conceive^  the  l^ea  of 
combining  the  two  properties  and  selling 
them  together.  So  tbey  agreed  to  attempt 
to  effect  a  sale  of  both  to  the  Maryland  Coal 
Company  and  share  the  profits  equally.  On 
the  21st  day  of  January,  1903,  F.  B.  Brack- 
ett, on  behalf  of  that  company,  entered  into 
a  written  conditional  contract  with  Goff, 
Reefer,  Thome,  and  Brown,  for  the  purchase 
of  the  property,  which  the  company  ratified 
on  the  12th  day  of  February,  1903.  On  the 
16th  day  of  May,  1903,  it  declared  its  Inten- 
tion to  take  the  property.  In  the  meantime, 
Armstrong  and  Kunst  had  raised  the  price  of 
their  land  to  $216  an  acre.  In  July  or  Au- 
gust, 1903,  the  coal  company  concluded  it 
did  not  want  the  Armstrong  and  Kunst  coal, 
but  continued  to  negotiate  for  the  McGraw 
property;  Brown,  Goff,  Reefer,  and  Thome 
having  concluded  to  sell  that  tract  alone,  in 
view  of  the  unwillingness  of  the  coal  com- 
pany to  purchase  the  other.  From  this  time 
active  negotiations  went  on  until  December 
8,  1903,  when  the  commission  money  was 
paid,  but  the  consummation  of  the  deal  had 
been  practically  assured  more  than  a  month 
prior  to  that  date.  Difficulty  was  found  in 
effecting  an  agreement  with  the  Baltimore  & 
Ohio  Railroad  Company  for  apportionment 
and  supply  of  cars,  and  with  McGraw  for  the 
purchase  of  his  railroad  and  certain  surface 
land  demanded  by  the  coal  company.  On 
the  20th  day  of  October,  1903,  the  Maryland 
Coal  Company  approved  the  agreements  con- 
cerning traffic  arrangements,  proposed  by  the 
Baltimore  &  Ohio  Railroad  Company,  and, 
on  the  next  day.  Brown  was  notified.  This 
approval  was  subject  to  one  condition,  how- 
ever, namely,  that  satisfactory  arrangements 
should  be  made  with  McGraw  for  the  trans- 
fer of  the  Sand  Lick  Railroad.  McGraw  was 
notified  on  or  about  the  same  day.  Negotia- 
tions with  him  concerning  the  little  branch 
railroad  had  been  in  progress  for  some  time. 
He  had,  at  one  time,  proposed  to  convey  to 
the  coal  company,  along  with  the  coal,  cer- 
tain surface  lands  demanded  by  the  com- 
pany, provided  the  brokers  should  pay  him 
$10,000  out  of  their  commission,  or,  in  case 
of  acceptance  of  the  compromise  proposed  by 
the  coal  company,  he  expressed  a  willingness 
to  do  what  this  compromise  imposed  upon 
him,  in  consideration  of  $5,000,  to  be  paid  by 
the  brokers  This  proposition  was  made 
June  26,  1903,  and  accepted  by  the  brokers. 
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On  July  2,  1903,  It  was  revoked.  Some  time 
later,  October  21.  1903,  according  to  the  tes- 
timony of  Reefer  and  others,  McGraw  signi- 
fied his  willingness  to  convey  the  railroad  by 
way  of  Inducement  to  t)ie  sale,  and  forego 
participation  with  the  brokers  in  their  com- 
mission. This  he  might  well  have  done,  in 
view  of  the  fact  that  he  was  to  get  $200  an 
acre  for  the  coal  and  the  tract  was  large,  the 
area  having  finally  been  fixed  at  1,117  itcres. 
The  advantage  to  the  brokers  was  $25  per 
acre,  making  their  commission  abont  $28,000. 
The  Sand  Lick  Railroad  was  not  actually 
conveyed  until  the  11th  day  of  March,  1904, 
but,  as  McGraw  received  his  purchase  money 
November  17,  1903,  and  the  commission  was 
paid  to  GofiP  on  the  8th  day  of  December, 
3903,  the  conveyance  of  the  railroad  must 
have  been  assured  prior  to  these  dates. 

As  McGraw  resided  and  did  business  at 
Grafton,  the  negotiations-  were  carried  on  at 
that  place,  and  Reefer,  Brown,  and  Goff  made 
frequent  trips  there  all  through  the  summer 
and  fall  of  the  year  1903,  sometimes  negotiat- 
ing with  McGraw  alone  and  at  other  times 
with  him  and  the  representatives  of  the  coal 
company.  Numerous  meetings  of  the  brokers 
occurred  at  Clarksburg,  where  they  resided, 
and  generally  at  the  ofiice  of  Reefer  and 
Thome.  Thorne  attended  these  meetings  im- 
til  about  the  last  of  August  After  that  date, 
according  to  his  testimony  and  that  of  Reefer 
and  others,  he  absented  himself  from  them, 
and  refused  to  go  to  his  office.  As  to  the 
reason  for  bis  conduct  in  this  respect,  the 
evidence  is  somewhat  uncertain.  His  own 
testimony  is  not  entirely  consistent  At  one 
time  he  attributed  it  to  coldness  on  the  part 
of  Reefer,  due  to  Thome's  having  reproved 
or  scolded  Reefer's  children,  they  having 
been  close  neighbors.  At  another  time  he 
says  Brown  had  aroused  suspicion  and  dis- 
trust in  his  mind  against  Reefer,  by  reference 
to  his  nationality,  he  being  a  Jew,  and  the 
fact  that,  as  tenant  of  Thome,  he  was  con- 
siderably indebted  to  him  for  rent  He  seems 
also  to  attribute  the  coldness  between  himself 
and  Reefer  to  the  fact  that,  owing  to  his 
dissipation,  an  undue  amount  of  work  had 
been  imposed  upon  Reefer.  However,  it  seems 
that  he  had  little  or  no  communication  with 
Reefer  and  Goff  during  the  months  of  Septem- 
ber and  October,  and  depended  entirely  up- 
on Brown  for  information.  Brown  had  re- 
ceived notice  of  the  approval  of  the  Baltimore 
&  Ohio  Railroad  Company  traffic  agreements 
on  the  21st  day  of  October,  1903.  Reefer 
swears  that  on  the  same  day,  he  informed 
Brown  of  the  fact  that  McGraw  had  signified 
his  willingness  to  convey  the  Sand  Lick  Rail- 
road without  charge  to  the  brokers.  Brown 
denies  that  he  received  any  such  information 
from  Reefer,  but  Reefer's  testimony  is  sup- 
plemented by  that  of  George  P.  Eckes,  who 
says  he  was  in  Reefer  and  Thome's  office  and 
heard  him  tell  Brown  over  the  telephone  that 
McGraw  had  agreed  to  do  sa    Brown  swearg 


he  showed  Thorne  a  telegram  annouBcIng  the 
approval  of  the  traffic  agreements,  but  Thome 
denies  it,  and  says  he  knew  nothing  of  it 
That  Brown  acted  quickly  in  obtaining  his 
contract  from  Thome  after  having  received 
notice  of  the  acceptance  of  the  Baltimore  & 
Ohio  traffic  propositions  by  the  coal  company 
admits  of  no  doubt.    He  obtained  it  the  next 
day.    Thome  says  he  had  no  knowledge  at 
that  time  of  the  state  of  the  negotiations  with 
the  railroad  company,  while  Brown  swears  he 
disclosed  to  him  all  the  information  be  had. 
Thome  also  says  Brown  had  represented  that 
the  area  of  the  coal  had  been  ascertained  by 
survey  to  be  only  900  or  1,000  acres,  in  conse- 
quence of  which  the  commissions  would  be 
less  than  they  had  expected,  and  that  the 
expenses  of  the  enterprise  would  be   much 
larger  than  they  actually  were.    There  had 
been  some  uncertainty  as  to  the  quantity  of 
the  coal.    Errors  had  been  committed  In  the 
first  surveys  and  calculations  made,  and  there 
is  much  contradictory  testimony  as  to  when 
the  quantity  was  correctly  determined,  and 
as  to  whether  Thome  and  Brown  knew  what 
it  was  at  the  time  they  contracted.    It  seems 
fairly  -clear  that  the  former  had  reason  to 
know  in  August,  1903,  that  there  was  uncer- 
tainty about  the  matter,  but  it  Is  claimed  that 
Brown  knew  exactly  what  it  was  on  October 
22d,  and  concealed  his  information.    This  be 
emphatically  denies,  and  introduces  witnesses 
to  refute  It.    There  was  also  a  good  deal  of 
uncertainty  as  to  the  amount  of  the  expenses. 
Originally,  they,  had  anticipated  $GO,000  of 
commission   on   the   Armstrong   and  Kunst 
land,  but  a  very  heavy  cut  was  made  in  it 
by  the  action  of  the  owners  in  raising  the 
price  of  the  land  from  $175  to  $210  per  acre. 
Before  this  happened,  the  brokers  had  made 
an  estimate  of  their  profits  and   expenses, 
in  which  there  was  included  the  following 
items  of  outlay:     to  A.  C.  Fisk  $12,000:   to 
F.  B.  Hambrey  $6,000;  to  Geo.  Brackett  $5,- 
000;   to  Davis  and  Davis,  attorneys,  $1,000; 
and  to  John  Bassel  $500.     Afterwards,  the 
amounts  were  fixed,  by  proration,  as  follows: 
Fisk  $2,400;   Hambrey  $1,200;   Brackett  $1,- 
000;    Davis  and  Davis  $1,000;    and  Bassel 
$500.    There  is  but  Uttle  doubt,  if  any,  that 
Thorne  knew  of  this,  and  it  is  claimed  that 
these  items  or  some  of  them  were  the  subjects 
of  the  alleged   misrepresentation  concerning 
costs  and  expenses.    The  proposed  reduction 
of  the  Brackett  claim  was  not  accepted.    He 
asserted  the  whole  of  it,  against  the  fund 
arising  from  the  McGraw  land,  and  it  was 
finally   fixed  at  $2,500,   after   the   sale  by 
Thome  to  Brown.     In  view  of  these  facts, 
Brown  insists  that  the  matter  of  costs  was 
not  only  uncertain  and  undetermined  in  ma- 
terial  respects,  but  also  that  Thorne  knew 
all  about  it    In  view  of  the  uncertainty  as 
to  the  acreage  of  the  coal  and  the  demands 
of  Fisk,    Hambrey,   and   Brackett,    Brown's 
representations  concerning  the  amount  of  the 
expected  commissions  and  the  deductions  tt 
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be  made  therefrom,  may  have  been  honest 
and  fair.  But,  If  it  be  trae  that  Thome  had 
been  on  a  protracted  debanch  and  Brown, 
knowing  this,  had  contrived  to  alienate  him 
from  his  other  associates,  and  so  cut  him  off 
from  all  sources  of  information  except  him- 
self and  secure  sole  and  implicit  reliance  up- 
on himself,  and  then  concealed  from  him  the 
information  in  his  possession,  well  calculated 
to  induce  belief  that  the  sale  would  be  con- 
summated in  a  short  time;  or,  being  cogni- 
zant of  his  avoidance  of  them  for  any  reason, 
and  reliance  upon  him  for  information,  with- 
held such  information,  a  court  of  equity 
would  not  allow  the  contract  to  stand,  how- 
ever truthful  he  may  have  been  in  his  rep- 
resentations concerning  the  acreage  of  the 
coal  and  the  charges  to  be  deducted  from  the 
commissions. 

That  Brown  did  intend,  at  a  time  when 
the  whole  matter  was  in  a  state  of  doubt 
and  uncertainty,  to  turn  such  exclusive  in- 
formation as  he  could  get  to  his  individual 
advantage,  is  disclosed  by  certain  letters  he 
wrote  to  an  attorney  of  the  Maryland  Coal 
Company.  These  letters  evince,  not  only 
intention  to  take  advantage  of  somebody  con- 
nected with  the  property,  but  also  suggest 
knowledge. on  his  part  of  weakness  in  some 
person  from  whom  he  expected  to  obtain  it 
The  first  of  these  letters  was  written  Oc- 
tober 14,  1903,  when  he  knew  the  directors 
of  the  coal  company  would  soon  meet  to 
consider  the  traffic  propositions  made  by  the 
Baltimore  &  Ohio  Railroad  Company.  In  it 
he  said:  "If  you  w^lll  wire  me  the  fact  as 
soon  as  you  are  assured  beyond  doubt  that 
the  deal  on  the  McGraw  coal  is  closed  or 
will  be.  so  that  I  am  safe  in  advancing  money 
on  that  fact,  I  can  make  you  $300  in  addi- 
tion to  some  for  myself  by  legitimate  ma- 
nipulation, unless^  I  am  very  much  mistaken 
in  the  temper  of  some  parties.  On  receipt 
of  your  wire,  I  will  apprise  you  of  the  result 
within  twenty-four  hours."  The  attorney 
declined  the  proposition,  but  said:  "I  am 
advised  that  our  people  meet  on  Tuesday 
next  week,  20th  Inst,  to  consider  the  pro- 
posed B.  &  O.  agreements  and  to  decide 
whether  to  accept  or  reject  them."  On  Oc- 
tober 17,  1903,  Brown  followed  the  matter 
up  in  the  following  terms:  "As  to  the  in- 
formation I  asked  for  on  the  14th  aside  from 
wanting  it  in  advance,  you  know  I  am  an 
interested  party,  and  should  by  right  have 
this  information  as  soon  as  It  is  known  by 
any  other  connected  with  the  deal.  So  there 
is  no  room  for  complaint  if  I  get  it  *a  day 
ahead.* "  The  directors  met  three  days  la- 
ter, and  approved  the  B.  &  O.  agreements, 
subject  to  the  making  of  satisfactory  ar- 
rangements about  the  Sand  Lick  branch 
road,  and  Brown  was  apprised  of  this  by 
a  telegram  on  the  21st.  On  the  22d  he 
procured  this  contract  from  Thome,  and 
did  not  disclose  the  fact  to  either  Reefer 
or  Goff  for  some  time  afterwards.  More- 
over, Thome  says  he  cautioned  him  against 


making  any  disclosure.  At  tbe  same  time, 
however,  he  says  he  had  another  motive  in 
remaining  silent,  namely,  his  indebtedness, 
amounting  to  $4,500.  Not  having  received 
for  his  interest  a  sufficient  sum  to  enable 
him  to  pay  it  he  did  not  want  his  creditors 
to  know  he  had  sold  his  interest,  lest  they 
might  think  he  had  realized  sufficient  money 
to  pay  them  and  immediately  demand  set- 
tlement 

In  view  of  the  proof  of  intention  and  de- 
sign on  the  part  of  Brown  to  take  advan- 
tage of  some  ol/hls  associates,  and  the  fact 
that  he  did  obtain  an  advantage  of  Thorne, 
and  that  Thome's  "temper"  at  the  time  of 
the  correspondence  between  Brown  and  the 
attorney  was  apparently  such  as  to  make 
him  an  easy  victim  for  Brown,  we  cannot 
say  the  circuit  court  erred  in  resolving  the 
doubts  against  him  arising  out  of  the  con- 
flicting evidence  touching  details  of  the 
negotiations  between  them.  This  disclosure 
plainly  shows  a  declaration  of  specific  in- 
tent to  do  what  he  is  charged  with  having 
done.  Having  received  the  information  he 
wanted,  there  is  no  suggestion  on  his  part 
of  any  use  he  made,  or  Intended  to  make,  of 
it,  for  the  common  benefit  of  himself  and 
his  associates.  Besides,  his  written  declara- 
tions show  intention  to  use  it  for  his  own 
personal  benefit,  and  it  is  difiicult  to  see  how 
he  could  have  turned  it  to  his  personal  ad- 
vantage through  any  person  other  than  an 
associate.  To  the  detriment  of  what  other 
person  could  be  have  used  it?  McGraw? 
Not  likely,  since  he  held  the  key  of  the  en- 
tire situation.  Though  Inadequacy  ot  price 
alone,  under  all  the  circumstances  disclosed, 
tending  to  show  uncertainty  as  to  the  amount 
Thome  would  realize  from  the  commissions, 
might  not  be  sufficient  to  establish  fraud, 
and  although  we  might  conclude  that  some 
of  the  controverted  matters  of  detail  should 
have  been  found  in  favor  of  Brown,  on  the 
theory  that  the  circumstances  corroborate 
him  and  sustain  his  statements,  we  must  as- 
sume that  the  circuit  court  based  its  find- 
ing upon  consideration  of  all  the  evidence 
and  all  the  circumstances  disclosed;  and^ 
upon  consideration  of  tiie  entire  evidence,  we 
are  unable  to  say  the  finding  is  wrong.  On 
the  contrary,  it  seems  to  us  that  Brown's  con- 
duct in  the  matter  was  not  characterized  by 
the  fairness  and  frankness  that  ought  to 
obtain  between  partners  or  principals  and 
agents.  The  suggestion'of  laches  or  acquies- 
cence on  Thome's  part  by  reason  of  his  tardi- 
ness in  demanding  rescission,  is  not  well 
founded.  He  declined  to  receive  the  second 
payment  within  a  month  after  the  contract 
was  signed,  and,,  in  less  than  two  months,  of- 
fered to  repay  the  $600.  The  argument  is 
that  he  delayed  his  demand  until  the  com- 
mission had  been  paid,  to  the  end  that  he 
might  be  in  position  either  to  affirm  or  repu- 
diate the  contract  as  his  interest  might  sug- 
gest but  we  are  of  the  opinion  that  the 
period  of  delay  was  not  unreasonable.     He 
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was  entitled  to  some  time  In  whlcb  to  ascer- 
tain tlie  facts  bearing  on  the  question  of 
good  faith  on  the  part  of  Brown. 

There  is  no  controversy  as  to  the  legal 
principles  applicable  to  cases  of  this  kind. 
The  only  contention  is  that  Brown  did  not 
abuse  or  take  advantage  of  the  confidential 
relation  subsisting  between  him  and  Thome, 
and  which  he  was  bound,  under  the  law,  to 
reBi)ect  It  is  unnecessary,  therefore,  to  dis- 
cuss or  elaborate  upon  the  principles  de- 
clared In  McKinley  v.  Lynch,  58  W.  Va.  44, 
51  S.  E.  4,  Newcomb  v.  Brdoks,  16  W.  Va. 
32,  Liskey  v.  Snyder,  66  W.  Va.  610.  49 
S.  E.  615,  and  numerous  decisions  of  other 
courts  referred  to  in  the  brief&.  By  virtue 
of  the  relationship  subsisting  between  the 
parties,  whether  we  say  they  were  strictly 
partners  or  not,  Thorne  was  entitled  to  all 
the  information  Brown  possessed  relating 
to  the  subject-natter  of  their  dealing.  I£ 
we  say  they  were  mutually  and  reciprocal- 
ly principal  and  agent,  all  the  information 
obtained  by  the  agent  belonged  to  his  prin- 
cipal and  he  could  not  use  It  as  a  means  of 
benefiting  himself  at  the  expense  of  his  prin- 
cipal. The  element  of  agency  involved  in  a 
copartnership  Imposes  upon  each  member  a 
.high  degree  of  fairness  and  good  faith  to  his 
associates.  Under  the  law  of  agency,  all  of 
his  knowledge  and  information  of  the  part- 
nership business,  property,  and  rights  be- 
long to  his  associates  as  well  as  to  himself, 
and  his  concealment  thereof  In  transactions 
between  themselves,  working  injury  and  det- 
riment to  them,  amounts  to  fraud. 

No  ground  upon  which  the  appellant  can 
be  relieved  from  the  payment  of  the  general 
receiver's  commission  is  perceived.  Goff, 
a  defendant,  was  permitted,  on  his  request, 
to  pay  the  fund  in  controversy  to  the  re- 
ceiver. It  was  the  subject-matter  of  the  lit- 
igation, and  the  issue  was,  not  one  of  mere 
right  to  participation  therein  as  a  distributee 
or  lienor,  but  of  title,  as  In  the  case  of  Gut- 
ter V.  Brown,  58  W.  Va.  237,  52  S.  B.  88,  and 
the  litigation  was  occasioned  by  the  wrongful 
act  of  the  defendant 

Seeing  no  error  in  the  decree  we  must  af- 
firm it 
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PHEASANT  et  &1.  ▼.  HANNA  et  al. 

(Supreme  Ooart  of  Appeals  of  West  Virginia. 
Feb.  18,  1908.) 

1.  EQurrr— PoRFErruRE— Enfoecemknt. 

Eqaity  will  not  enforce  a  forfeiture. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Disr. 
vol.  19,  Equity,  %  70.] 

2.  Mines  and  MiNEBALs—IiEASB— Cancella- 
tion. 

A  court  of  eqaity  will  not  cancel  a  mining 
lease  before  the  expiration  of  the  term,  for  mere 
delay  in  paying  rent  or  commutation  money,  and 
failure  to  commence  operations  at  the  time  stip- 
ulated, if  it  appears  tliat  the  lessees  are  ready 
aud  wiUing  to  pay  the  rent,  aud  perform  the 
covenant  to  open  and  operate  the  mines. 


3.  Same— FofiFEiTUBX  or  Lease. 

E>]uity  will  relieve  a  mining  lessee  from  a 
mere  technical  forfeiture,  on  his  performance  of 
all  covenants  and  duties  imposed  upon  him  by 
the  lease,  the  rights  of  no  third  parties  havinc 
intervened. 

4.  IiANDLOBD  AND  TENANT— TENDEB  OP  RENT. 

A  tender  of  rent  to  a  landlord  who  has 
agreed  to  sell  the  premises,  but,  by  a  stipula- 
tion in  the  contract  of  sale,  has  the  right  to  re- 
ceive rents,  issues,  and  profits  at  the  time  of 
the  tender,  is  sufficient. 

5.  Appealt-Objections  Not  Raised  Below. 

A  demurrer  incorporated  in  the  l>od7  of  an 
answer,  but  not  mentioned  or  referred  to  in  the 
caption  thereof  or  any  decree  or  order  in  the 
cause,  will  be  disregarded  as  not  having  been 
brought  to  the  attention  of  the  court  and  treated 
as  a  fugitive  paper. 

Brannon,  J.,  dissenting  in  part. 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Morgan  Comity. 

Bill  by  E.  A.  Pheasant  and  others  against 
Henry  N.  Hanna  and  others.  Decree  for 
plaintiffs,  and  defendants  appeaL  Beversed 
and  remanded. 

Faulkner,  Walker  &  Woods  and  D.  C-  Wes- 
tenhaver,  for  apx>ellants.  A.  0.  Mclntire  and 
H.  H.  Ehnmert,  for  appellees. 

POFFENBARGER,  P.  A  decree,  declaring 
a  certain  lease  for  mining  purposes,  on  a 
tract  of  land  containing  17  acres,  dated  Jan- 
uary 9,  1901,  to  have  been  forfeited,  and  per- 
petuating an  injunction,  restraining  the  as- 
signees of  the  lessee  from  entering  upon  the 
premises,  was  pronoimced  by  the  circuit  court 
of  Morgan  county  on  the  21st  day  of  Octo- 
ber, 1906,  from  which  Henry  N.  Hanna,  J. 
Frank  Fields  and  William  Beard  have  ap- 
pealed. 

The  material  facts  are  substantially  as 
follows:  Marion  D.  Wise,  being  the  owner 
of  said  tract  of  land  and  an  adjacent  tract 
containing  about  20  acres,  together  with  her 
husband,  F.  S.  Wise,  executed  a  lease  to  H. 
H.  Hunter  on  the  9th  day  of  January.  1901, 
the  puri)ose  of  which  was  to  enable  the  les- 
see .to  mine  and  remove  sand  from  said  17- 
acre  tract,  and  give  the  right  of  way 
through  the  adjacent  tract  to  a  small  rail- 
road, a  branch  of  the  Baltimore  &  Ohio  Rail- 
road. The  consideration  was  $1  and  the 
covenants  and  agreements  in  the  lease  con- 
tained, to  be  performed  by  the  lessee.  These 
covenants  were  to  pay  for  the  material  at 
the  price  of  two  cents  per  ton  for  first-class 
and  one  cent  per  ton  for  second-i^lass  sand; 
to  begin  the  mining  of  sand  on  the  land  with- 
in one  year  from  the  date  of  the  lease  and 
diligently  prosecute  the  same.  The  rights 
granted  were  ''to  mine,  dig  or  blast  and  re- 
move the  sand  from  any  and  all  of  the  lands 
owned  by  the  parties  of  the  first  part  on  the 
east  side  of  Warm  Spring  Ridge,  between 
the  town  of  Bath  and  Hancock  station,  on 
the  Baltimore  &  Ohio  R.  R.  in  Morgan  coun- 
ty. West  Virginia,"  and  the  '•privilege  to 
mine  and  remove  any  and  all  sand  from  oth- 
er lands  through  and  over  the  premises  of 
the  parties  of  the  first  part" ;  a  right  of  way, 


W.Va,) 


PHEASANT  T.  HANNA. 


619 


at  least  30  feet  wide,  through  and  over  the 
lands  of  the  lessors  from  said  Warm  Spring 
Ridge  to  the  railroad,  to  be  fenced  by  a  good 
and  substantial  fence  on  both  sides  by  the 
lessee,  together  with  a  sufficient  quantity  of 
land  for  the  purposes  of  erecting  necessary 
buildings  and  sidings  to  be  used  in  the  prep- 
aration of  sand  for  sliipment ;  and  an  option 
to  lease  the  land  for  a  period  of  99  years,  or 
purchase  the  same  in  fee  simple  at  the  price 
of  $100  per  acre,  at  any  time  within  two 
years  from  the  date  of  the  lease.  A  forfei- 
ture clause,  expressed  in  the  following  terms, 
was  inserted:  "Should  from  any  cause  the 
worls  of  mining  sand  and  shipping  the  same 
cease  for  tlie  period  of  two  years  at  any  time, 
or  fall  to  pay  the  sum  of  one  hundred  dol- 
lars annually  which  is  to  be  deducted  from 
the  first  royalty  due,  then  this  lease  to  be 
null  and  void."  Subsequently,  Hunter  dis- 
posed of  the  lease  by  assignment,  and  John 
G.  Fouse,  I.  K.  Bechtol,  S.  F.  Shelley,  and 
Nathan  L.  Chappelle,  among  whom  there  ex- 
isted a  sort  of  copartnership  for  speculating 
in,  or  operating  on,  lands  of  the  character 
above  described,  became  the  owners  of  it. 
Differences  having  arisen  among  them,  they 
failed  to  commence  mining  operations  on  the 
land,  but  made  two  annual  payments  of  rent- 
al, and,  in  a  suit  instituted  by  Fouse  for  the 
dissolution  of  the  partnership  and  settlement 
of  its  business,  the  leasehold  was  sold  on  the 
19th  day  of  July,  1904,  to  Henry  N.  Hanna, 
for  the  sum  of  $500,  and  the  sale  was  con- 
firmed on  the  7th  day  of  October,  1904.  In 
the  meantime,  Wise,  on  the  17th  day  of  Jan- 
uary, 1903,  had  entered  into  an  executory 
contract  for  the  sale  of  the  land  with  E.  A. 
Pheasant  through  her  husband  and  agent, 
A.  M.  Pheasant,  which  was  carried  into  ef- 
fect on  the  12th  day  of  February,  1903,  by  a 
deed  conveying  the  land,  with  a  covenant  of 
general  warranty,  to  E.  A.  Pheasant,  of  Wind- 
ber,  Pa.,  and  J.  F.  Swope,  of  Colfax,  Pa.  On 
the  17th  day  of  January,  1905,  another  gen- 
eral warranty  deed  was  executed  by  Mrs. 
Wise,  conveying  the  adjacent  tract  to  the 
same  parties.  No  reference  is  made  in  ei- 
ther of  these  deeds  to  the  lease.  In  the  month 
of  May,  1905,  Hanna,  J.  Franlt  Fields,  and 
William  Beard,  whom  he  had  associated  with 
him  in  respect  to  this  lease,  began  to  cut 
timber  on  the  premises,  and  make  surveys 
for  rights  of  way,  and  otherwise  indicate 
their  purpose  and  readiness  to  begin  mining 
on  the  property,  and,  on  the  29th  day  of  May, 
1905,  this  suit  was  instituted  by  E.  A.  Pheas- 
ant, A.  M.  Pheasant,  and.  J.  F.  Swope  for  the 
purposes  above  stated. 

The  defendants  relied  upon  payment  of 
the  rental  or  commutation  money  for  the 
first  and  second  years,  and  tender  thereof  for 
the  third  and  fourth  years ;  estoppel  in  pais, 
by  reason  of  the  presence  of  A.  M.  Pheasant 
at  the  Judicial  sale  at  which  Hanna  had  pur- 
chased and  actual  bidding  on  the  leasehold 
at  said  sale  by  one  A«  Morgret,  an  alleged 


agent  of  Mrs.  Pheasant;  and  res  Judicata, 
predicated  on  the  fact^  that  Marion  D.  Wise 
and  her  husband  had  been  parties  to  the  suit 
in  which  the  sale  was  made. 

It  is  admitted  that  the  commutation  money 
was  paid  for  the  years  1901  and  1902.  The 
lease  did  ^  not  specify  at  what  time  payment 
should  be  made,  and  none  was  made  at  the 
beginning  of  either  year,  but  for  the  first 
two  years  the  payments  were  made  and  ac- 
cepted after  the  beginning  thereof.  On  the 
27th  day  of  January,  1903,  about  10  days 
after  Wise  had  contracted  the  sale  of  the 
land  to  Pheasant,  A.  C.  Melntire,  member 
of  a  firm  of  attorneys  for  Fouse  and  Bechtol, 
in  the  suit  brought  for  the  dissolution  of  the 
copartnership,  received  a  check  for  $100  with 
which  to  pay  the  rental  for  the  year  1903, 
and  notified  Wise  of  his  possession  thereof, 
and  asked  him  to  come  and  get  it.  Wise 
came  a  day  or  two  later,  and  declined  to  re- 
ceive the  check,  saying  the  lease  had  expired 
and  was  void.  Thereupon,  Melntire  had  the 
check  cashed,  and  called  upon  Marion  O. 
Wise  and  tendered  her  the  money.  She  also 
refused  to  accept  it,  saying  sand  had  not 
been  mined  within  the  year,  payments  bad 
not  been  made  according  to  contract,  and, 
further,  that  they  liad  sold  to  Pheasant  and 
could  not  take  the  money.  Melntire  then  de- 
posited it  In  bank  at  Martlnsburg.  Some 
time  in  September,  1904,  A.  M.  Pheasant,  pur- 
suant to  a  request,  called  at  the  office  of 
Fouse  in  Pittsburg  and  accompanied  him,  at 
his  request,  to  the  office  of  his  attorney, 
where  he  spoke  of  the  Wise  lease,  and  sug- 
gested payment  of  money  on  account  there- 
of to  Pheasant,  whereupon  Pheasant  replied 
that  he  had  no  right  to  receive  any  money  on 
the  lease,  saying  he  had  transacted  the  busi- 
ness for  his  wife  and  Swope,  and  had  turned 
ail  of  the  impers  over  to  them,  and  that  any 
business  pertaining  thereto  would  have  to  be 
transacted  with  them,  and  the  attorney  then 
so  advised  Fouse,  who  said,  "All  right,  we 
will  have  to  do  that."  Somewhere  between 
the  5th  and  9th  days  of  January,  1905,  Han- 
na caused  to  be  drawn  the  check  of  the  West 
Virginia  &  Pennsylvania  Sand  Company  for 
$100,  payable  to  the  order  of  Mrs.  E.  A. 
Pheasant,  and  certified  by  the  International 
Trust  Ck>mpany  of  Maryland,  and  Inclosed 
it  in  a  registered  letter,  addressed  to  Mrs.  B. 
A.  Pheasant,  at  Windber,  Pa.,  on  which  a 
special  delivery  stamp  was  placed,  which  let- 
ter was  returned  and  received  by  him  on  the 
11th  day  of  January,  1905,  marked  "Re- 
fused." A.  M.  Pheasant  testified  that  notice 
thereof  had  been  received  by  Mrs.  Pheasant, 
at  Windber,  late  in  the  evening  of  January 
9,  1905,  and  that  it  was  refused  because  it 
appeared,  from  the  card  on  the  envelope,  to 
have  been  sent  by  a  pottery  company  of  Balti- 
more. Being  asked  why  neitl^er  he  nor  his 
wife  opened  and  .read  it,  he  said:  '*We  had 
no  business  with  those  people  that  we  knew 
of."    Being  asked  if  he  did  not  know  it  con- 
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kined  a  money  order  or  draft  for  the  rental, 
he  replied  that  he  did  not  know  what  It  con- 
tained. 

For  the  third  year  an  absolutely  good  ten- 
der was  undoubtedly  made.  The  executory 
contract  of  sale  entered  Into  between  Wise 
and  Pheasant  on  the  17th  day  of  January, 
1908,  provided  that  possession  of  the  prem- 
ises should  be  delivered  to  Pheasant,  his 
heirs  or  assigns,  on  the  1st  day  of  April, 
1908,  and  that,  until  that  time,  Wise  should 
be  entitled  to  have  and  receive  the  rents, 
issues,  and  profits  thereof.  The  deed  was 
not  executed  nor  the  purchase  money  paid 
until  the  12th  day  of  February,  1903.  On 
the  29th  day  of  January,  a  check  for  $100 
was  tendered  to  Frank  S.  Wise,  who  declined 
it,  not  because  the  paper  offered  was  not  a 
legal  tender,  but  because  he  thought  the  lease 
had  expired  and  was  void.  On  or  about  the 
12th  day  of  February,  actual  cash  was  ten- 
dered Mrs.  Wise  and  she  refused  it  for  the 
same  reason,  and  the  further  reason  that  she 
had  sold  the  land  to  Pheasant.  By  the  ex- 
press terms  of  her  contract  with  Pheasant 
she  was  entitled  to  hold  possession  of  the 
land  until  the  1st  day  of  April,  1903,  as  well 
as  to  receive  the  rents.  Besides,  the  lessees 
had  the  right  to  pay  the  commutation  money 
for  the  year  1903  on  the  9th  day  of  January, 
1908,  or  any  day  thereafter  within  the  year. 
Pheasant  could  not  accept  It,  for  he  was  not 
entitled  to  receive  any  rent  until  the  1st  day 
of  April,  1903.  By  their  stipulation  respect- 
ing the  apportionment  of  rent,  to  which  the 
lessees  were  not  parties,  they  could  not  de- 
prive the  latter  of  the  right  to  pay  the  rent 
and  keep  the  lease  alive.  They  had  the  right 
to  pay  it,  and  the  apportionment  was  a  mat- 
ter between  Wise  and  Pheasant  There  was 
no  suggestion  from.  F.  S.  Wise  of  want  of 
authority  to  receive  the  rent  on  January  29, 
1903.  On  the  contrary,  he  impliedly  admit- 
ted such  authority,  by  denying  the  right  of 
the  lessees  to  pay  It.  He  seems  to  have  been 
the  active  party  in  negotiating  the  sale  of 
the  land  and  had  collected  the  two  previous 
payments  of  rent.  This  tender  kept  the  lease 
alive  until  January  9,  1904.  Thereafter  the 
lessees  had  the  right  to  pay  it  at  any  time 
prior  to  the  9th  day  of  January,  1905.  An 
attempt  to  pay  It  to  the  husband  of  Mrs. 
Pheasant  was  made  by  Fouse  in  Pittsburg  in 
September,  1904,  but  he  was  prevented  from 
making  an  actual  tender,  or  rather  excused 
from  a>  doing,  by  the  representation  on 
Pheasant's  part,  that,  although  the  husband 
of  Mrs.  Pheasant  and  her  agent  In  effecting 
the  purchase  of  the  property,  and  evidently 
for  the  purpose  of  watching  the  progress  of 
affairs  relating  to  it,  inasmuch  as  he  was 
on  the  ground  on  the  day  on  which  the  lease 
was  sold,  and  the  local  agent  of  Mrs.  Pheas- 
ant, A.  Morgret,  actually  bid  on  the  property 
In  his  presence,  he  was  not  the  agent  of  Mrs. 
Pheasant  for  the  purpose  of  receiving  the 
commutation  money.  Then,  having  received 
the  registered  letter  on  the  evening  of  the 


9th  day  of  January,  1905,  which  he  must 
have  known  had  been  mailed  a  day  or  two 
previously,  and  had  every  reason  to  suspect 
contained  a  remittance  of  the  rental,  he  re- 
turned it  unopened  and  unexamined,  there- 
by showing  a  disinclination  to  allow  pay- 
ment of  the  rental,  which  indicates  insinc^- 
Ity  and  untruthfulness  in  his  representation 
to  Fouse  in  Pittsburg  of  want  of  authority 
to  receive  the  money.  Taking  his  conduct 
at  the  sale  in  connection  with  the  bidding  for 
the  lease  by  his  wife's  agent  In  his  presence, 
his  conduct  in  Pittsburg,  and  In  respect  to 
the  registered  letter,  in  connection  with  the 
fact  that  he  had  taken  a  conveyance  of  the 
land  on  which  the  lease  was  with  a  covenant 
of  general  warranty,  with  knowledge  of  the 
existence  of  the  lease,  and  his  attempt  to  re- 
ly upon  forfeiture  for  nonpayment  of  rental 
for  the  year  1903,  and  considering  it  all  to- 
gether, his  intention  to  avoid  the  receipt  of 
the  money,  without  disclosing  such  purpose 
to  the  lessees,  becomes  apparent.  There  was 
no  effort  in  Pittsburg  to  pay  the  money,  it  is 
true,  but  Pheasant  took  precaution  against 
an  offer  to  pay  it  by  the  representation  of 
inability  on  his  part  to  receive  It.  It  was 
actually  tendered  to  Mrs.  Pheasant  one  day 
after  the  expiration  of  the  year.  Pheasant 
knew  the  purchasers  of  the  lease  had  invest- 
ed $500  in  it,  and  of  this  his  wife  was  no 
doubt  cognizant,  too.  In  view  of  all  the  cir- 
cumstances, we  are  of  opinion  that  Mr. 
Pheasant  was  authorized  to  receive  the  mon- 
ey when  it  was  virtually  tendered  him  in 
Pittsburg,  and,  therefore,  has  the  effect  of 
excusing  it,  or  at  least,  depriving  his  princi- 
pal of  the  power  to  declare  a  forfeiture  after 
having  had  the  money  offered  within  24 
hours  of  the  expiration  of  the  period  within 
which  she  would  have  been  technically,  as 
well  as  equitably  and  morally,  bound  to  re- 
ceive it 

Technically,  the  lapse  of  one  day  after  the 
expiration  of  the  year  may  have  constituted 
a  forfeiture.  It  could  not  amount  to  more 
than  a  technical  forfeiture.  By  the  tender 
made  on  the  9th  day  of  January,  1905,  the 
lessees  offered  full  and  complete  reparation 
for  all  the  injury  occasioned  by  the  delay. 
The  term  of  the  lease  had  not  expired.  In 
point  of  time  it  was  an  indefinite  lease.  The 
option  for  a  99-year  lease,  or  the  purchase 
of  the  land  in  fee  simple  within  two  years, 
did  not  designate  the  end  of  the  term.  It 
constituted  a  mere  refusal  or  option  on  the 
part  of  the  lessees  to  make  a  new  contract 
a  purchase  of  a  term  for  99  years,  or  of  the 
land  in  fee  simple.  The  expiration  of  the 
two  years  did  not  put  an  end  to  the  term 
as  in  the  case  of  Bettman  v.  Harness,  42  W. 
Va.  433,  26  S.  B.  271,  38  L.  R.  A.  566.  nor  as 
did  the  expiration  of  one  year  in  the  case  of 
Stam  V.  HuflPlnan  (W.  Va.)  59  &  E.  179,  the 
decisions  in  which  are  relied  upon  as  au- 
thority for  the  position  that  equity  will,  un- 
der the  circumstances  here  disclosed,  cancel 
a  lease  for  failure  to  prosecute  the  work  ot 
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mining  so  as  to  make  the  mine  yield  royalty 
to  the  lessor.  We  are  of  opinion  that  this 
is  a  case  in  which  a  court  of  equity,  rather 
than  entertain  a  bill  to  enforce  a  technical 
forfeiture,  ought  to  relieve  against  it,  if  nec- 
essary, under  principles  declared  in  Craig  v. 
Hukill,  37  W.  Va,  520,  16  S.  B.  363,  Rail- 
road Co.  ▼.  Town  of  Triadelphia,  58  W.  Va. 
487,  52  S.  B.  499,  and  Spies  v.  Railroad  Co., 
60  W.  Va.  389,  55  S.  B.  4G4.  The  language 
of  these  cases  is  that  equity  will  never  en- 
force a  forfeiture,  but  will  always  relieve 
from  a  technical  forfeiture,  when  no  pecun- 
iary or  substantial  Injury  has  resulted,  and 
full  performance  of  the  covenant  or  condi- 
tion can,  and  will  be,  effected.  The  bill  in 
this  case,  on  its  face,  discloses  possession  of 
the  premises  and  preparation  for  prosecution 
of  the  work  of  mining  and  paying  royalties 
on  the  part  of  the  lessees,  and  shows  no  in- 
jury to  the  lessors  except  delay  in  payment 
of  the  commutation  money,  nor  any  act  on 
their  part  tantamount  to  a  declaration  of 
forfeiture.  The  defendants  were  asserting 
no  claim  of  title  otherwise  than  under  the 
lease,  and  would  have  been  bound  to  pay 
the  stipulated  price  for  all  sand  removed,  so 
that,  in  the  view  of  a  court  of  equity,  no  in- 
jury could  have  resulted  to  the  lessors  from 
the  prosecution  of  the  work.  Though  there 
was  no  covenant  to  pay  the  rent  or  commu- 
tation money,  irreparable  injury  or  want  of 
legal  remedy  could  not  be  predicated  upon 
the  lack  thereof,  for  all  rents  paid  were  to 
be  treated  as  credits  or  payments  on  account 
of  royalty.  If  the  work  of  mining  had  l>een 
prosecuted,  the  royalties  would  have  satis- 
fied the  unpaid  rent,  since  the  rent  paid  was, 
by  the  terms  of  the  contract,  nothing  more. 
In  reality,  than  advance  payments  on  account 
of  royalty.  As  all  this  appeared  on  the  face 
of  the  bill,  we  are  of  the  opinion  that  It  was 
InsufQcient  and  should  have  been  dismissed 
on  demurrer,  if  a  demurrer  thereto  was  in- 
terposed, and  the  plaintiffs  remitted  to  their 
legal  remedies  for  the  enforcement  of  the  al- 
leged forfeiture. 

It  is  denied,  however,  that  any  demurrer 
was  filed,  and  none  is  mentioned  in  any  de- 
cree or  order  entered  in  the  cause;  but  a 
paper,  entitled  the  joint  and  separate  an- 
swer of  the  defendants,  and  designated  as 
such  in  the  order  filing  it,  contains  this 
clause:  "These  respondents  reserving  to 
themselves  the  benefit  of  all  just  exceptions 
to  the  said  bill  for  its  many  imperfections 
and  inconsistencies,  and  now  demurring 
thereto  for  its  want  of  equity,  without  waiv- 
ing the  benefit  of  said  exceptions  and  de- 
murrer, •  •  ♦  answering  say,"  etc.  As 
no  order  or  decree  recites  the  filing  of  a  de- 
murrer, and  the  paper  in  which  it  is  said  the 
defendants  demurred  is  not  styled  a  demur- 
rer^ we  are  of  the  opinion  tlMt  in  legal  con- 
templation there  was  no  demurrer.  The  in- 
sufficiency of  the  bill  does  not  appear  by  any 
order  made  to  have  been  brought  to  the  at- 
tention of  the  court,  though  it  may  have  been 


in  point  of  fact.  What  is  relied  upon  as  a 
demurrer  is  analogous  'to  an  exception  to  a 
deposition  to  which  the  attention  of  the  court 
does  not  appear  to  have  been  directed,  and 
we  think  it  must  be  regarded  as  tantamount 
only  to  a  mere  fugitive  paper. 

As  the  defendants  were  impleaded  in  a 
court  of  equity,  though  on  an  insufficient 
bill,  they  could  waive  its  defects,  and,  be- 
ing entitled  to  have  cross-relief  in  the  same 
court,  growing  out  of  the  subject-matter  of 
the  bill,  namely,  relief  from  the  forfeiture, 
on  payment  of  the  amount  due,  and  having 
conditionally  prayed  such  relief  in  their  an- 
swer, the  court  should  have  permitted  them 
to  pay  the  money  due,  and,  on  payment 
thereof,  adjudged  the  lease  to  be  in  full 
force  and  eftect,  and  dissolved  the  injunc- 
tion. In  this  respect,  the  case  is  not  within 
the  rule  declared  in  Spies  v.  Railroad  Co.,  60 
W.  Va.  389,  394,  55  S.  E.  464,  requiring  dis- 
missal of  a  cross-bill,  when  the  bill  falls  for 
want  of  jurisdiction.  That  rule  is  limited 
to  answers  merely  defensive  in  character. 
This  is  not  It  asks  that  the  defendants  be 
declared  entitled  to  relief  from  a  technical 
forfeiture,  and  quieted  in  their  possession  of 
the  premises.  This  conclusion  seems  to  be 
in  accord  with  the  principle  applied  in  W. 
&  B.  R.  R.  Co.  V.  Triadelphia,  58  W.  Va, 
487,  52  S.  B.  499,  in  which  the  railroad  com- 
pany was,  ^  by  injunction,  relieved  from  a 
technical  forfeiture,  on  its  performance  of 
the  omitted  conditions.  Here,  it  is  appre- 
hended, a  court  of  equity  would  afford  the 
defendants  relief,  by  enjoining  an  action  of 
unlawful  detainer  or  ejectment,  and,  as  they  ■ 
are  in  court  and  asking  relief  in  anticipation 
of  such  an  eventuality,  there  is  no  good  rea- 
son, technical  or  other  kind,  why  it  should 
not  be  granted.  In.  Spies  v.  Railroad  Com- 
pany, there  was  no  sum  of  money  to  be  paid 
or  other  thing  to  be  done  by  the  defendants 
as  to  which  they  appeared  to  have  been  in 
default  The  matter  set  up  in  the  answer 
was  purely  defensive,  and  an  injunction  was 
sought  in  aid  of  the  defense.  The  answer 
in  this  case  has  a  double  aspect.  It  denies 
forfeiture,  and  then  prays  relief  from  for- 
feiture in  case  the  court  shall  find  the  de- 
fendants have  made  default 

That  the  money  was  Viot  brought  into 
court  and  the  tenders  kept  good  is  urged 
against  this  conclusion,  but  the  objection  is 
groundless.  If  the  tender  had  been  relied 
upon  to  defeat  recovery  of  interest  and  costs, 
this  would  have  been  necessary;  but  noth- 
ing is  claimed  for  it  except  that  it  prevented 
forfeiture  for  the  year  1903.  The  difference 
between  sufficiency  for  the  latter  purpose 
and  sufficiency  for  the  former  is  perfectly 
obvious.  It  does  not  lie  in  the  mouth  of  a 
man  to  whom  performance  of  a  condition  or 
covenant  has  been  offered,  and  who  has  de- 
clined it  to  say  the  other  party  is  so  far 
in  default  that  he  can  have  no  benefit  of  his 
contract  On  the  other  hand,  if  the  tenderer 
wants  to  relieve  himself  from  liabilty   for 
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interest  and  costs,  he  must  keep  the  money 
ready  at  all  times  tfnd  brln^  it  Into  court 
That  It  was  not  necessary  to  do  so  in  order 
to  effect  the  purposes  sought  by  the  defend- 
ants has  been  repeatedly  affirmed.  Impliedly 
or  expressly,  by  many  decisions  of  this  court 
Frequent  Instances  of  it  will  be  found  in 
suits  in  which  taz  sales  and  deeds  have  been 
set  aside. 

For  the  reasons  stated,  the  decree  will  be 
reversed,  the  injunction  dissolved,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree,  on  the  payment  by  the  defendants 
of  all  rental  due  the  plaintiffs  at  the  time 
of  the  institution  of  this  suit,  with  interest 
thereon,  declaring  the  lease  valid  and  bind- 
ing and  to  be  in  full  force  and  effect 

BRANNON,  J.  (dissenting  in  part).  I  dis- 
like to  differ  with  other  members  of  the 
court,  but  also  dislike  to  be  recorded  as  as- 
senting to  l^al  propositions  from  which  I 
dissent 

I  do  not  agree  to  point  5.  It  is  settled 
that  a  demurrer  may  be  incorporated  in  an 
answer.  Cook  t.  Dorsey,  88  W.  Va.  196,  18 
S.  E.  468;  Matthews  v.  Jenkins,  80  Va.  463. 
The  order  book  shows  the  filing  of  an  an- 
swer, but  fails  to  call  it  a  demurrer  and  an- 
swer. It  was  admitted  in  conference  that  if 
it  had  been  so  called  the  demurrer  would  be 
good.  It  has  no  heading,  **D«nurrer  and 
Answer."  It  has  no  heading,  "Answer."  If 
that  alone  excludes  the  demurrer,  why  does 
it  not  condemn  it  as  an  answer?  My  opin- 
ion is  that  the  order  makes  that  document 
(that  pleading  called  by  it  an  answer)  a  part 
of  the  record,  and,  being  so,  the  court  must 
read  it  all — the  demurrer  part,  as  well  as 
the  answer  part — ^because  both  matters  of 
law  and  fact  are  in  that  pleading,  one  as 
well  as  the  other.  Now,  for  the  first  time 
at  the  hearing,  want  of  equity  can  be  raised, 
without  demurrer,  and  I  cannot  see  why  this 
express  demurrer  can  be  ignored.  I  am  per- 
suaded that  it  is  contrary  to  established 
practice.  I  doubt  whether  orders  call  such  a 
pleading — demurrer  and  answer — only  "an- 
swer." 

The  rule  of  practice  is  entirely  too  rigid 
and  technicaL 


(108  Va.  67) 

FRENCH  V.  LOGAN'S  ADM'R  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
1,  1908.) 

1.  Wnjjs—CoNSTBUcnow— Vested  Estates. 

The  law  favora  the  vesting  of  estates,  and 
where  a  bequest  or  devise  is  made,  and  the 
property  is  not  to  be  enjoyed  in  possession  until 
some  future  period  or  event,  it  will,  in  the  ab- 
sence of  some  special  intent  to  the  contrary,  be 
construed  to  be  vested  in  interest  immediately 
on  the  death  of  the  testator,  rather  than  con- 
tingent on  the  state  of  things  which  may  exist 
when  the  legatees  or  devisees  are  entitled  to 
the  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  ^  1461,  146i] 


2.  Same. 

Testator  provided  that  all  property  and 
money  given  to  a  beneficiary  should  vest  in  a 
third  person  in  trust  for  her  benefit,  free  frocs 
the  debts  or  control  of  her  husband  for  her  life, 
and  at  her  death  divided  among  her  "issue  ac- 
cording to  the  statute  of  descents  and  distribu- 
tion." In  the  same  clause  he  directed  tliat 
the  remainder  of  his  estate  should  be  divided 
into  two  equal  parts,  of  which  one  should  be 
divided  among  *^e  heirs  and  distributees**  of 
a  deceased  brother  according  to  the  statute  of 
descents  and  distributions,  and  the  other  half 
among  the  heirs  and  distributees  of  another 
deceased  brother  "according  to  the  same  stat- 
ute/' Held,  that  the  ronainder  on  the  death 
of  the  beneficiary  vested  at  the  death  of  the  tes- 
tator, subject  to  the  life  estate  of  the  bene- 
ficiary. 

Appeal  from  Circuit  Court,  Halifax  Gounty. 

Suit  by  the  administrator  of  William  Lo- 
gan, Jr.,  deceased,  and  others,  against 
Charles  R.  French,  to  subject  property  to 
the  payment  of  judgments  rendered  against 
Charles  R.  French.  From  a  decree  granting 
the  relief  prayed  fbr,  defendant  appeals.  Af- 
firmed. 

Henry  Edmunds,  Jas.  H.  Guthrie,  and 
Harrison  &  Leigh,  for  appellant  Wood 
Bouldin,  for  appellees. 

BUCHANAN,  J.  The  object  of  this  suit 
Is  to  subject  an  Interest  in  lands  which  the 
appellant,  0.  R.  French,  became  entitled  to 
under  the  will  of  William  Logan,  Sr.,  to  the 
pajrment  of  certain  Judgments  rendered 
against  the  former,  prior  to  his  adjudication 
as  a  bankrupt  and  the  death  of  bis  mother, 
Mrs.  Bettie  H.  French,  who  had  a  life  estate 
In  the  land. 

The  circuit  court  held  that  the  interest  of 
the  appellant  in  the  land  was  liable,  and  or- 
dered it  to  be  subjected  to  the  payment  of 
the  liens  asserted  by  the  complainants. 
From  that  decree  this  appeal  was  granted. 

It  is  not  contended  that  the  decree  ap- 
pealed from  Is  erroneous  If  the  court  proper- 
ly construed  a  provision  in  the  seventh  clause 
of  the  will  of  William  Logan,  Sr.,  who  died 
in  the  year  1876.  That  provision  Is  as  fol- 
lows: 

"I  further  direct  that  all  property  and 
money  given  in  this  will  to  Bettie  H.  French, 
or  accruing  to  her  from  any  of  its  provi- 
sions, shall  be  vested  in  William  Logan,  Jr., 
as  trustee,  to  be  held  by  him  in  trust  for 
her  benefit,  free  from  the  debts  or  control 
of  her  husband,  for  and  during  her  natural 
life,  at  her  death  to  be  divided  among  her 
Issue  according  to  the  statute  of  descoits 
and  distribution  of  the  state  of  Virginia." 

At  the  time  of  the  testator's  death  Bettie 
H.  French  had  five  living  children.  Sbe 
died  In  the  year  1905;  her  said  childrei^  sur- 
viving her.  She  had  two  other  children,  one 
of  whom  died  during  the  life  of  the  testator, 
and  the  other  <«tfter  his  death,  unmarried  and 
without  issue. 

The  contention  of  the  appellant  is  that  his 

mother  toolc  an  estate  for  life  in  the  prop- 

I  erty  devised  and  bequeathed  to  her  in  trudt. 
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with  contiDgent  Interests  in  remainder  to 
such  of  her  Issue  as  were  living  at  her  death. 
The  contention  of  the  appellees  is  that  the 
remainder  vested  at  the  death  of  the  testa- 
tor, sDhJect  to  the  life  estate  of  the  life  ten- 
ant. 

It  is  a  familiar  principle  that  the  law 
favors  the  vesting  of  estates,  and  where  a 
bequest  or  devise  is  made,  and  the  property 
Is  not  to  be  enjoyed' in  possession  until  some 
future  period  or  event,  it  will,  where  no  spe- 
cial intent  to  the  contrary  is  manifested  in 
the  will,  be  held  to  be  vested  In  interest  Im- 
mediately on  the  death  of  the  testator,  rather 
than  contingent  upon  the  state  of  things 
which  may  happen  to  exist  at  the  period 
when  the  legatees  or  devisees  are  entitled  to 
the  possession  of  the  property  given.  Brent 
V.  Washington's  Adm'r,  18  Grat  626;  Cor- 
bin  V.  Mills,  19  Grat  488,  472;  McCJombe 
V.  McOombe,  96  Va.  779,  30  S.  B.  450;  Nell- 
son  T.  Brett,  99  Va.  67a,  40  S.  B.  32;  Alli- 
son Y.  Allison,  101  Va.  537,  44  S.  B.  904,  63 
L.  R.  A.  920. 

The  question,  therefore,  in  this  case,  is 
whether  any  special  intuit  is  manifested  in 
the  will  that  the  property  in  remainder  after 
Mrs.  French's  death  should  vest  only  at  her 
death  in  her  Issue,  according  to  the  statute  of 
descents  and  distribution. 

It  is  conceded,  and.  If  it  were  not.  It  Is 
clear,  that  if  the  testator  had  used  the  word 
"children,"  instead  of  the  word  *'issue,"  in 
the  provision  under  consideration,  the  prop- 
erty in  remainder  would  have  vested  at  the 
death  of  the  testator.  Brent  v.  Washington, 
etc.,  supra.  It  is  also  clear  that,  if  he  had 
used  the  word  "descendants,"  instead  of  "is- 
sue,**  the  estafte  would  have  vested  at  the 
death  of  the  testator,  under  the  decision  of 
the  court  in  Neilson  v.  Brett,  supra. 

In  the  last-named  case  the  executors  were 
directed  to  hold  the  property  for  the  joint 
use  and  benefit  of  the  testator's  son,  "and  his 
wife  and  children,  it  being  the.  testator's  pur- 
pose to  provide  a  home  for  the  family  dur- 
ing the  life  of  my  said  son  and  his  wife  and 
of  the  survivor  of  them,  and  at  the  death  of 
the  last  survivor  of  them,  to  divide  the  trust 
fund  among  their  descendants  by  stoek&" 
That  language,  it  was  held,  did  not  in  itself 
manifest  an  intent  th&t  the  remainder  should 
vest  at  the  death  of  the  surviving  life  ten- 
ant, rather  than  at  the  death  of  the  testator. 
It  was  also  held,  citing  2  Jarman  on  Wills, 
98,  that,  while  the  words  "children"  and 
"descjBudants"  were  not  synonymous,  "de- 
scendants" include^  "children — comprises  is- 
sue of  every  degree." 

If  a  remainder  given  to  the  life  tenant's 
"descendants  by  stocks"  vests  at  the  testa- 
tor's death,  it  is  difficult  to  see  why  a  re- 
mainder to  "her  issue  according  to  the  stat- 
ute of  descents  and  distribution"  does  not  do 
«o.  The  remaindermen  are  as  easily  ascer- 
tained at  the  death  of  the  testator  in  the  lat- 
ter case  as  in  the  former.  There  is  not  on- 
ly nothing  in  the  language  of  the  provision 


in  itself  which  manifests  a  special  intent  that 
the  remainder  should  not  vest  until  the  life* 
tenant's  death,  but,  when  that  language  is 
considered  In  connection  with  that  used  In 
the  first  part  of  the  same  clause  of  the  will, 
it  is  ^asonably  clear  that  he  did  not  so  in- 
tend. It  is  there  provided  that  "the  remain- 
der of  my  estate  of  every  kind,  being  person- 
al estate,  I  direct  after  the  payment  of  my 
debts  and  administration  expenses  shall  be 
divided  in  two  equal  parts,  of  which  one 
shall  be  divided  among  all  the  heirs  and  dis- 
tributees of  my  deceased  brother,  Richard 
Logan  [Mrs.  French's  father],  including  those 
before  mentioned,  according  to  the  statute 
of  descents  and  distributions  of  the  state  of 
Virginia,  the  other  half  among  the  heirs 
and  distributees  of  my  deceased  brother, 
John  S.  Logan,  according  to  the  same  statute. 
•  •  •"  If  he  had  intended  that  the  re- 
mainder interest  In  the  property  in  which 
Mrs.  French  had  a  life  estate  should  not  vest 
until  her  death,  no  more  appropriate  lan- 
guage could  have  been  used  to  accomplish 
that  object  than  that  jised  in  disposing  of  the 
residuum  of  his  estate,  viz.,  that  at  her  death 
it  should  "be  divided  among  her  heirs  and 
distributees  according  to  the  s[tatute  of  de- 
scent and  distribution."  But  he  did  not  use 
the  same  language.  He  substituted  the  word 
"issue"  for  "heirs  and  distributees."  The 
draftsman  of  the  will  was  not  unskilled  in 
the  law,  and  there  must  have  been  some  rea- 
son for  the  substitution.  The  only  reason- 
able explanation  that  can  be  given  for  it  Is 
that  a  different  object  was  to  be  accomplish- 
ed ;  for  It  Is  not  probable  that  if  he  had  the 
same  object  in  view  he  would  have  discarded 
words  which  had  a  well-defined  meaning  and 
the  use  of  which  would  have  accomplished  his 
purpose  beyond  all  question,  and  substituted 
for  them  a  word  which  renders  the  meaning 
of  the  provision  ambiguous,  at  least,  if  it 
does  not  manifest  a  different  intent 

The  court  is  of  opinion  that  the  circuit 
court  correctly  construed  the  provision  in 
the  will  of  the  testator  under  which  the  ap- 
pellant holds  the  property  sought  to  be  sub- 
jected in  this  case,  and  that  its  decree  must 
be  affirmed. 

Affirmed. 

* 

KEITH,  P.,  absent 


(108  Va.  129) 

BROWN  &  HOOF  v.  CORNWELL  et  al. 

(Supreme  Ck>art  of  Appeals  of  Virginia.     Jan. 
30,  1908.) 

1.  Mechanics'  Lien&— Pboceedinos  to  Peb- 
•  FECiv— BAILING  Account  fob  Lien. 

The  filing  of  an  account  as  required  by  Code 
1904,  {  2476,  providing  that  a  contractor,  to  per- 
fect a  mechanic's  lien,  most  file  an  account, 
etc^  is  the  initial  step  in  the  establishment  of  a 
mechanic's  lien ;  and  unless  the  work  done  or 
materials  furnished  were  contracted  for  as  an 
entirety,  and  it  is  not  so  set  out  in  the  account 
filed,   the  account  must  set  out   substantially 
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the  amount  of  the  work  done  and  materials  fur- 
nished and  the  prices  charged  therefor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼oL  34,  Mechanics'  Liens,  H  25&-25&] 

Z  Sams— "EsTiifATK." 

An  account  for  building  materials  for  a 
dwellings  filed  for  the  establishment  of  a  me- 
chanic's lien,  which  omits  to  show  the  prices 
charged  for  the  different  items,  and  which,  for 
the  purpose  of  showing  that  the  materials  were 
contracted  for  at  a  gross  sum,  merely  recites 
'amount  of  estimate,  S450,"  is  insufficient,  un- 
der Code  1904,  |  2470,  providing  that  a  con- 
tractor, to  perfect  a  lien,  must  file  an  account 
showing  the  amount  and  character  of  the  work 
done  or  materials  furnished,  the  prices  charged 
therefor,  etc. ;  the  word  "estimate,"  defined  as 
a  valuation  based  on  opinion  and  roughly  made 
from  imperfect  data,  etc.,  not  conveying  the  idea 
that  the  materials  were  contracted  for  as  an  en- 
tirety at  the  price  named. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  |§  2o(^25a 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2492-2494.1 

8.  Appeai/— Record— Pbesumptions. 

Where  the  decree  appealed  from  recites  that 
there  was  a  demurrer  to  the  original  bill,  which 
was  sustained,  that  plaintiff  filed  an  amended 
bill,  and  that  a  demurrer  to  the  amended  bill 
was  sustained,  the  court  must  assume  that  there 
was  a  written  demurrer  filed  to  the  amended  bill, 
on  which  the  circuit  court  was  warranted  in 
ruling. 

4.  Mechanics*  Liens— Acnows  to  Enforcb— 
Defenses— Availability. 

In  a  suit  to  enforce  a  mechanic's  lien 
brought  against  the  owner  of  the  property  and 
the  trustee  in  a  deed  of  trust  thereof,  either  de- 
fendant may  resist  the  effort  to  establish  the 
lien,  and  a  demurrer  to  the  bill,  interposed  by 
either,  if  sustained,  defeats  the  lien  and  inures 
to  the  benefit  of  both. 
6.  Appeal— Harmless  Error- Demxtreebs. 

One  seeking  to  enforce  a  mechanic's  lien 
in  a  suit  against  the  owner  of  the  property  and 
the  trustee  in  a  deed  of  trust  thereof  is  not  prej- 
udiced by  the  fact  that  the  record  does  not  dis- 
close in  behalf  of  which  defendant  demurrers  to 
the  bill,  which  the  court  sustained,  were  inter- 
posed. 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Suit  by  Brown  &  Hoof  against  J.  C.  Corn- 
well  and  another.  From  a  decree  sustaining 
demurrers  to  the  original  and  amended  bills, 
plaintiffs  appeal.     Affirmed. 

Robert  A.  Hutchison,  for  appellanta  Thos. 
H.  Lion,  for  appellees. 

WHITTI4P,  J.  This  is  a  salt  in  equity, 
brought  by  the  appellants,  as  general  con- 
tractors, to  subject  a  dwelling  house,  the 
property  of  the  appellee  J.  C.  Comwell  to  a 
mechanic's  Hen  for  $450,  subject  to  credits 
for  lumber  and  other  building  materials  al- 
leged to  have  been  furnished  by  the  appel- 
lants to  the  owner  in  the  erection  and  con- 
struction of  the  building.  The  appeal  is 
'  from  a  decree  of  the  circuit  court,  sustain- 
ing demurrers  to  the  original  and  amended 
bills  in  the  case. 

The  controlling  question  to  be  determined 
involves  the  sufficiency  of  the  account  filed 
by  the  claimants  to  constitute  a  valid  me- 
chanic's lien  under  the  statute. 

Section   2476»    Ya.    Code,    1904,    provides, 


among  other  things,  that  *%  general  contract 
tor,  in  order  to  perfect  the  lien  giyen  6y 
the  preceding  section,  shall  at  any  time  after 
the  work  is  done  and  the  material  furnished 
by  him,  and  before  the  expiration  of  sixty 
days  from  the  time  such  building  •  ^  *  is 
completed,  or  the  work  thereon  otherwise 
terminated,  file  in  the  clerk's  office  In  the 
county  or  corporation  in  which  the  buildlDg 
is  *  ^  *  an  account  Showing  the  amount 
and  character  of  the  work  done  or  material 
furnished,  the  prices  charged  therefor,  the 
payments  made,  if  any,  and  the  balance  due, 
verified  by  the  oath  of  the  claimant,  or  his 
agent,  with  a  statement  attached  declaring 
his  intention  to  claim  the  benefit  of  *8ald 
lien  and  giving  a  brief  description  of  the 
property  on  which  he  claims  the  lien."  The 
statute  then  devolves  upon  the  cleiiL  the  duty 
to  record  the  account  or  statement  in  a 
book  to  be  kept  for  the  purpose,  "and  to 
index  the  same  in  the  name  as  well  of  the 
claimant  of  the  lien  as  of  the  owner  of  the 
property,"  and  declares  that  "from  the  time 
of  such  filing  all  persons  shall  be  deemed 
to  have  notice  thereof." 

The  account  relied  on  in  this  instance  alto- 
gether omits  to  show  the  prices  charged 
for  the  items  of  which  it  is  composed.  Nor 
does  it  appear,  either  from  the  account  or 
accompanying  statement,  that  the  materials 
were  contracted  for  at  a  gross  sum,  so  as  to 
bring  the  case  within  the  influence  of  that 
line  of  decisions  of  which  Taylor  v.  Nether^ 
wood,  91  Va..88,  20  S.  E.  888,  is  a  conspicu- 
ous type. 

In  Gilman  y.  Ryan,  95  Va.  494,  28  S.  E. 
875,  the  court,  in  discussing  the  effect  of  a 
similar  omission,  at  page  497  of  95  Va.,  and 
page  876  of  28  S.  E.,  observes :  "This  defect 
is  not  an  inaccuracy  in  the  account,  which 
the  statute  (section  2478)  declares  shall  not 
invalidate  the  lien,  but  an  entire  failure 
to  state  In  the  account  what  the  statute,  for 
wise  reasons.  It  must  be  presumed,  requires 
shall  be  stated." 

That  case,  on  the  point  in  question,  decides 
that:  "The  filing  of  the  account,  as  re- 
quired by  statute,  Is  the  initial  and  one  of 
the  most  important  steps  of  the  establish- 
ment of  a  mechanic's  lien.  Unless  the  woric 
done  or  materials  furnished  are  contracted 
for  as  an  entirety,  and  it  is  so  set  out  in 
the  account  filed,  the  account  must  set  out 
substantially  the  amount  of  the  work  done 
and  materials  furnished,  and  the  prices 
charged  therefor." 

In  the  case  in  judgment  it  is  contended 
that  the  abbreviations  and  figures  in  the  last 
line  of  the  account,  namely,  "Amt  of  est, 
$450.00,"  are  tantamount  to  the  statement 
that  the  materials  were  contracted  for  as 
an  entirety  at  the  price  named.  But  it  would 
seem  that  such  is  not  the  import  of  the  fore- 
going excerpt  from  the  account  filed.  The 
idea  conveyed  by  the  words,  "amount  of  es- 
timate," in  an  account  rendered.  Is  that 
they  Indicate  the  approximate  valuation  of 
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Ills  owB  foods  bj  the  seller,  ratber  tban  the 
Qoming  together  of  the  minds  of  both  parties 
upon  the  exact  price  to  be  charged. 

.  Id  the  Standard  Dictionary,  the  word  "es- 
timate*' is  defined:  "A  valuation  based  on 
(ipinion  or  roughly  made  froin  imperfect  or 
incooD^lete  data ;  a  calculation  not  professed- 
ly exact;  appraisement;  as,  an  estimate  of 
the  amount  of  grain  in  a  bhL    •    ♦    ♦  »» 

Webster's  International  Dictionary  gives 
the  following  definition:  *To  Judge  and  fqrm 
an  opinion  of  the  value  of,  from  imperfect 
data,  either  the  extrinsic  or  intrinsic  value; 
to  fix  the  worth  of  roughly  or  in  a  general 
way;  as,  to  estimate  the  value  of  goods  or 
land;  ^  *  *  a  valuing  or  rating  by  the 
mind,  without  actual  measuring,  weighing, 
or  the  like;  rough  or  approximate  calcula- 
tion ;  as,  an  estimate  of  the  cost  of  a  build- 
ing, or  of  the  quantity  ct  water  in  a 
pond.    •    •    •'• 

It  is  clear  that  the  account  relied  on  does 
not  conform  to  the  requirement  of  the  stat- 
ute in  the  particular  indicated,  and  there- 
fore, the  attempt  to  acquire  a  mechanic's 
lien  never  having  been  perfected,  the  de- 
murrers to  the  original  and  amended  bills 
were  rightly  sustained. 

The  assignments,  that  the  demurrer  to  the 
original  bill  ought  not  to  have  been  con- 
sidered, because  it  does  not  appear  on  whose 
behalf  it  was  filed,  and  that  there  was  no 
written  demurrer  to  the  amended  bill,  are 
not  well  taken. 

Considering  the  last  proposition  first:  The 
decree  appealed  from  recites  that  there  was 
a  demurrer  to  the  original  bill,  which  was 
sustained  so  far  as  appellant's  alleged  lien  is 
concerned ;  "and  the  said  plaintiffs,  by  leave 
of  court,  having  filed  their  amended  ♦  •  • 
bill,  «  «  «  and  the  said  respondent  hav- 
ing demurred  to  the  said  amended  «  «  « 
bill,'*  that  demurrer  was  likewise  sustained. 
Upon  familiar  principles,  these  recitals  in 
the  decree  import  verity,  and  this  court 
must  assume  that  there  was  a  demurrer  to 
the  amended  bill  upon  which  the  circuit 
court  was  warranted  in  ruling. 

With  respect  to  the  other  objection,  that 
it  does  not  appear  on  behalf  of  which  de- 
fendant these  demurrers  were  filed:  There 
were  only  two  defendants  to  the  suit,  name- 
ly, the  owner  of  the  building  sought  to  be 
subjected,  and  the  trustee  in  a  deed  of  trust 
executed  by  the  owner  upon  the  property  to 
secure  a  debt.  Hence  it  was  competent  for 
either  defendant  to  resist  the  efCort  of  the 
plaintiffs  to  fix  a  mechanic's  lien  upon  the 
building;  and  the  demurrer  of  either,  if 
sustained,  would  defeat  the  lien  and  inure  to 
the  benefit  of  both.  Consequently  the  plain- 
tiffs could  not  have  been  prejudiced  by  the 
fact  that  the  record  does  not  disck>se  in  be- 
half of  which  defendant  the  demurrers  were 
interposed. 

The    distinction    between    defenses    which 
are  personal   to   one  defendant   and   those 
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which  are  common  to  all  is  well  illustrated 
by  the  following  authorities: 

In  McCartney  v.  Tyrer,  94  Va.  198,  202, 
26  S.  E.  419,  421,  this  court  said:  'The  de- 
fense of  the  statute  of  limitations  was  not 
made  by  the  debtor,  the  defendant  compa- 
ny, but  bjr  •  •  •  its  principal  creditor. 
Tlie  defense  is  generally  a  personal  privilege, 
and  may  be  asserted  or  waived  by  a  defend- 
ant at  his  election.  Clayton,  etc.,  v.  Henley, 
32  Grat  72,  and  Smith  v.  Hutchinson,  78 
Va.  683.  When,  however,;  a  court  of  equity 
has  taken  possession  of  the  estate  of  the 
debtor  for  the  purpose  of  distribution,  and 
proceeded  to  ascertain  the  debts  and  incum- 
brances to  enable  it  properly  to  administer 
and  distribute  the  assets,  an  exception  to 
the  general  rule  is  allowed,  and  any  creditor 
interested  in  the  fund  Is  permitted  to  inter- 
pose the  dcfensfe  of  the  statute  of  limita- 
tions." The  court  cites  numerous  author- 
ities for  that  proposition. 

So,  also,  in  Cartigne  v.  Raymond,  4  Leigh. 
579,  it  was  held:  "Upon  a  bill  in  chancery 
by  a  distributee  against  an  administrator 
and  his  surety,  alleging  that  the  administra- 
tor had  not  duly  accounted,  and  praying  an 
account,  the  bill  is  taken  pro  confesso  as 
to  the  administrator,  but  the  surety  answers, 
and  proves  that  the  plaintiff,  on  a  full  and 
final  settlement,  has  released  the  adminis- 
trator, and  so  is  not  entitled  to  an  account, 
upon  which  the  chancellor  dismisses  the  bill 
with  costs  as  to  both  defendants,  the  bill 
was  properly  dismissed  as  to  both  defend- 
ants." 

Again,  in  Harrison  et  al.  v.  Walton's  Bx'r, 
95  Va.  721,  727,  30  S.  E.  372,  374,  41  L.  R.  A. 
703,  64  Am.  St  Rep.  830,  the  court  observes: 
"We  are  of  opinion  that  the  court  did  not 
err  in  sustaining  the  demurrer  of  the  execu- 
tor to  the  bill  and  dismissing  the  cause  as 
to  him.  Neither  did  it  err  in  dismissing  it 
as  to  Mrs.  Harrison,  although  she  failed  to 
appear  and  make  defense.  The  defense  of 
the  executor,  her  codefendant,  was  not  per- 
sonal to  him.  It  went  to  the  foundation  of 
the  appellant's  right  to  recover  upon  the  case 
stated." 

So,  in  the  case  in  hand,  the  demurrers  put 
in  issue  the  existence  of  the  mechanic's  lien, 
and  the  dismissal  of  the  original  and  amend- 
ed bills  as  to  both  defendants  wa^  a  corol- 
lary to  sustaining  the  demurrers,  no  matter 
by  which  defendant  they  may  have  beeu 
interposed. 

For  these  reasons,  we  are  of  opinion  to 
affirm  the  decree. 

Affirmed. 

(X08  Vft.  114) 

SOUTHERN  RY.  CO.  v.  NEWTON'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  Master  and  Sebvant>— Injuries  to  Serv- 
ant—Condition OF  Railroad  Tracks. 
Where   a    brakeman    was   killed    while    in 
the  performance  of  his  duties  in  endeavoring  to 
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uncouple  a  car  from  a  freight  train,  and  the 
accident  resulted  from  his  stepping  into  a  trench 
or  excavation   which  had  been  dug  along  the 


track  for  the  purpose  of  putting  in  target  aiK- 
nals,  the  .railway  company  waa  negligent  al- 
though It  may  have  been  dealing  with  an  inde- 


pendent contractor  for  putting  in  such  signals. 

[Ed.  Note.— For  cases  in  point,  see*Gent.  Dig. 
vol.  34,  Master  and  Servant,  H  21S-221.] 

2.  Samb— CUBE  Required. 

A  railway  company  owes  its  servants  the 
duty  of  ordinary  care  to  protect  them  against 
danger  from  defective  tracks. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  218-221.] 

3.  Same  — EviDBNOS  — GoNTBiBDTOBT  Nboli- 

OENCE. 

In  an  action  for  the  death  of  a  brakeman 
while  in  defendant's  emplov,  held,  that  the  evi- 
dence justified  the  finding  that  deceased  was  not 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  84,  Master  and  Servant,  §8  987-996.] 

Error  from  Circuit  Court,  Norfolk  County. 

Action  by  J.  R.  Newton,  as  administrator 
of  R.  H.  Newton,  deceased,  against  the  South- 
em  Railway  Company.  From  a  Judgijuent 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

W.  L.  Williams  and  Robert  B.  Tunstall, 
for  plaintiff  in  error.  Jeffries  A  I^awiess 
and  E.  P.  Buford,  for  defendant  In  error. 

HARRISON,  J.  This  writ  of  error  Is  to  a 
judgment  In  favor  of  the  defendant  in  error 
in  an  action  brought  by  him  to  recover  of 
the  plaintiff  in  error  damages  for  having 
negligently  caused  the  death  of  his  Intestate. 

The  record  shows  that  the  deceased,  R.  H. 
Newton,  a  young  man  21  years  of  age,  em- 
ployed by  the  Southern  ^ilway  Company 
as  brakeman,  met  his  death  on  the  17th  day 
of  January,  1905,  while  endeavoring  to  un- 
couple a  car  from  a  freight  train  owned  and 
operated  by  the  defendant  company.  The. 
time  of  the  accident  was  early  in  the  morn- 
ing, and  the  weather  was  **hazy,  cloudy  like, 
and  foggy."  The  place  of  the  accident  was 
near  Boone,  a  switching  station  in  the  coun- 
ty of  Norfolk.  While  engaged  in  an  attempt 
to  work  the  handle  bar  of  the  brake  rod  for 
the  purpose  of  detaching  a  car,  the  train 
was  backing,  and  he  running  to  keep  up 
with  it.  Before  he  suoceeded  in  uncoupling 
the  car,  he  stepped  into  a  trench  or  excava- 
tion, technically  called  a  'iead  out"  which 
had  been  made  a  few  days  before,  without 
his  knowledge,  immediately  contiguous  to 
the  rails  and  cross-ties,  and  in  the  path  he 
was  required  to  traverse  while  performing 
his  duty.  The  unexpected  plunge  into  this 
excavation  caused  him  to  fall  under  the 
wheels  of  the  moving  train,  where  he  was 
Immediately  crushed  to  death. 

This  excavation  was  6  feet  in  length,  run- 
ning parallel  with  the  rails.  It  was  4^  feet 
wide,  and  9%  Inches  deep,  and  had  piled 
around  It  the  excavated  dirt  to  the  height 
of  12  inches  above  the  surface  level.  It  had 
been  dug  for  the  purpose  of  putting  therein 
a  dwarf,  or  target,  signal  as  a  part  of  an 


Interlocking  switch  system,  which  was  being 
installed  by  the  Union  Switch  dc  Signal  Ck>m- 
pany  under  a  contract  between  it  and  the 
defendant  railway  company. 

The  chief  contention  of  the  plalntlfr  In 
error  is  that  under  the  terms  of  this  contract 
the  Union  Switch  &  Signal  Company  was  an 
independent  contractor,  and  that  the  railway 
company  was,  therefore,  not  responsible  in 
tills  action. 

The  contract  mentioned  is  in  writing  and 
filed  with  the  record.  It  is  plainly  a  joint 
contract,  under  which  both  parties  agreed  to 
perform  certain  parts  of  the  work  necessary 
to  the  installation  of  the  contemplated  '*ln- 
terlocking  switch  system."  The  railroad 
company  assumed  to  do  all  track  work,  have 
all  switches,  derails,  etc.,  ready  to  be  con- 
nected, do  all  preliminary  grading,  and  pre- 
pare the  surface  of  the  ground  where  the 
connections  were  to  be  run.  Before  the  Union 
Switch  Company  began  its  work,  the  de- 
fendant was  to  do  all  blasting,  to  provide 
proper  drainage,  to  provide  space  under  the 
tracks  for  the  "lead  out"  to  cross,  etc  The 
testimony  of  the  foreman  of  the  switch  com- 
pany, who  was  introduced  by  the  plaintiff 
In  error,  shows  that  it  was  the  duty  of  the 
railway  company  to  dig  the  "lead  out"  or 
excavation  complained  of  In  this  case,  and 
to  box  it  with  lumber  when  completed.  It 
is  further  shown  by  this  witness  that  it  was 
the  custom  to  cover  the  **lead  outs,"  or 
trenches,  with  boards  when  they  are  not 
filled  up.  This  was  not  done  in  the  case  at 
bar. 

The  railway  company  certainly  retained 
control  of  a  large  part  of  the  work  to  be 
done  under  this  contract,  and  whether  under 
such  circumstances  the  Union  Switch  Com- 
pany can  be  said  to  be  an  independent  con- 
tractor, in  the  legal  sense  of  that  term,  may 
well  be  doubted.  If,  however,  it  be  assumed 
that  the  Union  Switch  Company  was  an  in- 
dependent contractor,  it  would  not,  under 
the  circumstances  of  this  case,  relieve  the 
defendant  from  its  duty  to  provide  a  rea- 
sonably safe  place  for  Its  servants  to  work. 
It  was  not  only  the  duty  of  the  defendant, 
as  shown,  to  dig  the  trench  which  caused  the 
death  of  plaintiff's  intestate,  and  to  box  It 
with  lumber  when  completed,  but  the  record 
shows  that  It  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  of  the  de- 
fect In  the  path  of  the  deceased,  and  the 
Increased  danger  to  which  its  servants  were 
thereby  exposed,  In  ample  time  to  have 
guarded  them  against  It  The  signal  fore- 
man of  the  defendant  company  testifies  that 
it  was  his  duty  to  inspect  this  work  as  It 
progressed,  and  that  it  was  also  the  duty  of 
the  regular  trackman  to  observe  the  condi- 
tions existing  along  Its  way  and  at  Its  sta- 
tions when  these  contracts  were  being  car- 
ried out,  as  well  as  at  other  times. 

The  railway  company  was  clearly  negligent 
In  this  matter;  and  it  is  responsible  for  its 
own  negligence  and  that  of  Its  agents  and 


V«J 


CBOUNSB  ▼.  CBOUNSE. 


627 


employ^  although  It  may  be  at  the  time 
dealing  with  an  independent  contractor. 

This  question  was  involved  in  the  case  of 
Va.  Cent.  R.  Co.  v.  Sanger,  15  Grat  230. 
Judge  Daniel,  speaking  for  a  unanimous 
court,  in  that  case  says:  "In  the  view  which 
I  take  of  the  case,  the  inquiry  whether 
Brown  and  Ghickard  were  contractors  for 
the  work  in  which  they  were  engaged  is  not 
material;  for  if  the  company,  by  its  officers 
charged  with  the  duty  of  guarding  the  track 
against  obstructions,  saw  or  might  by  the 
exercise  of  proper  vigilance  have  seen  that 
Brown  and  Ghickard  were  placing  the  stone 
in  such  close  proximity  to  the  track,  or  other- 
wise disposing  of  the  material  used  in  the 
work  in  a  manner  calculated  to  excite  in  the 
minds  of  cautious  persons  fears  and  appre- 
hensions for  the  safety  of  the  track,  it  was 
then  its  duty  to  use  the  utmost  care  and 
diligence  to  provide  against  the  danger.*' 

The  difference  of  care  due  from  the  rail- 
roads in  the  two  cases  was  one  of  degree  only. 
In  the  case  cited  the  plaintiff  was  a  passen- 
ger, and  the  defendant  owed  him,  as  stated 
by  the  learned  judge,  the  utmost  care  and 
diligence  to  provide  against  the  danger.  In 
the  case  at  bar  the  plaintiff's  intestate  was  a 
servant,  and  therefore  the  railway  company 
owed  him  the  duty  of  ordinary  care  to  pro- 
tect him  against  the  danger. 

The  right  of  the  plaintiff  to  recover  in  this 
case  is  denied  upon  the  further  ground  that 
the  deceased  was  guilty  of  contributory  negli- 
gence. The  basis  of  this  contention  Is  that 
the  trench  complained  of  was  open  and  ob- 
vious, and  that,  if  the  deceased  had  used  ordi- 
nary care  and  prudence  in  looking  out  for  his 
own  safety,  he  would  have  seen  and  avoided 
the  danger. 

The  contributory  negligence  of  the  deceased 
was,  under  all  the  facts  and  circumstances  of 
the  case,  a  question  for  the  jury.  It  was  sub- 
mitted to  ttrem  under  the  following  instruc- 
tion, given  at  the  request  of  the  defendant 
company : 

**The  court  instructs  the  jury  that  it  was 
the  duty  of  the  deceased,  R.  H.  Newton, 
while  attending  to  his  duties  as  brakesman, 
to  use  ordinary  care  and  prudence  in  looking 
out  for  his  own  safety,  and  that  if  they  be- 
lieve from  the  evidence  that  the  said  R.  H. 
Newton  came  to  his  death  on  account  6t 
stumbling  in  a  trench  dug  for  the  interlock- 
ing signal  plant,  and  further  believe  from  the 
evidence  that  the  said  trench  was  open  and 
obvious,  and  that  the  said  Newton  could  have 
seen  and  avoided  the  same  by  using  ordinary 
care  and  prudence,  and  that  his  failure  so  to 
do  contributed  to  the  accident,  then  the  plain- 
tiff would  not  be  entitled  to  recover,  and 
they  should  find  their  verdict  for  the  defend- 
ant." 

Early  on  a  January  morning,  the  weather 
being  "foggy  and  hazy,"  the  deceased  was  en- 
gaged in  performing  a  duty  devolved  upon 
him  by  the  defendant  company.    The  undis- 


puted evidence  Is  that  Jie  was  endeavoriug  to 
uncouple  a  car  from  a  moving  train,  and  that 
he  was  discharging  that  duty  in  the  usual 
way.  Under  orders  he  was  occupied  with  a 
du^  which  necessarily  compelled  the  atten- 
tion of  his  eyes  and  hands,  and  required  him 
to  run  beside  the  moving  train  in  the  discharge 
of  such  duty.  It  is  not  contended  that  he  had 
notice  of  the  changed  and  unusual  condition 
of  the  ground  over  which  he  was  accustom- 
ed to  pass,  or  that  there  had  been  any  oppor- 
tunity for  him  to  learn  of  the  change.  The 
sole  contention  is  that,  the  excavation  being 
open  and  obvious,  he  should  have  seen  and 
avoided  It. 

This  court,  In  Cheatwood's  Case,  103  Va. 
356,  49  S.  E.  489,  cites  with  approval  S.  &  R. 
on  Neg.  vol.  1,  §  216,  where  the  law  on  this 
X)oint  Is  stated  as  follows :  "It  may  fairly  be 
presumed  that  a  servant  knows  the  condition 
of  materials,  machinery,  and  appliances  which 
he  has  a  constant  opportunity  to  inspect ;  but 
no  such  presumption  arises  where  he  has  no 
such  opportunity.  A  locomotive  engineer, 
conductor,  or  train  servant  of  any  kind  Is  not 
presumed  to  be  familiar  with  the  condition  of 
the  track;  and  therefore  he  does  not  as  a 
matter  of  law  assume  risks  arising  from  a  de- 
fective or  negligent  construction -of  the  track, 
or  of  the  ties  under  the  track,  even  though 
such  defects  existed  when  he  entered  upon  his 
employment.  And  no  servant  Is  presumptive- 
ly chargeable  with  other  peculiar  or  unusual 
state  of  things.  Reasonable  time  must  be 
allowed  a  new  servant  to  become  acquainted 
with  the  surroundings,  and  an  old  servant  to 
learn  of  changes  in  the  situation.  Servants 
are  presumed  to  be  aware  of  the  defects 
which  are  perfectly  obvious  to  their  sight, 
and  the  danger  of  which  is  obvious  to  any 
person  of  their  mental  capacity.  But,  to 
charge  them  with  notice  on  this  ground,  the 
defect  and  danger  must  be  unquestionably 
plain  and  clear,  so  that,  If  they  did  not  see 
it,  they  must  necessarily  have  been  In  fault." 

Applying  this  rule  to  the  evidence  in  this 
case,  the  jury  were  well  justified  in  finding 
that  the  plalntifTs  intestate  was  not  guilty 
of  contributory  negligence. 

In  disposing  of  the  questions  already  dis- 
cussed, ](ve  have  sufilciently  answered  the  ob- 
jections taken  to  the  action  of  the  circuit 
court  in  giving  and  refusing  instructions. 

We  are  of  opinion  that  the  case  was  fairly 
submitted  to  the  jury,  and  their  verdict  was 
properly  allowed  to  stand. 

The  judgment  complained  of  must  be  af- 
firmed. 

Affirihed. 

(108  Va.  108) 
CROUNSE  V.  CROUNSE. 

(Supreme  Court  of  Anneals  of  Virginia.    March 
12,  1908.) 

1.  Divorce  —  Sufficiency    of   Evidence  — 
Cbukltt. 

Where  the  evidence  of  a  husband  seeking  a 
divorce  on  the  ground  of  cruel^  shows  notbmg 
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more  than  a  lamentable  state  of  domestic  in- 
f^icity,  and  it  is  apparent  that  much  of  which 
he  complains  has  been  the  result  of  his  own 
fault,  and  would  have  been  different  had  he 
shown  his  wife  some  kindness  and  consideration, 
he  cannot  succeed. 

[Ed.  Note.— For  qises  in  point,  see  Gent.  Dig. 
vol.  17,  Divorce,  §  62.J 

2.  Same— Deskbtion. 

A  husband  broke  off  all  marital  relations 
with  his  wife  in  1902,  and  had  since  been  ab- 
sent from  his  home,  with  the  exception  of  two 
or  three  visits  of  a  few  hours'  duration,  though 
the  wife  had  desired  his  return  and  attempted 
to  effect  it.  A  decree  of  the  court,  rendered 
previous  to  the  decree  of  divorce  in  1906,  gave 
him  a  certain  time  within  which  to  resume  his 
marital  relations;  but  he  declined  the  oppor- 
tunity. Held,  that  he  had  no  intention  Qf  resum- 
ing the  marriage  tie,  and  the  wife  was  entitled 
to  a  divorce  for  desertion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Divorce,  S§  120-125.] 

3.  Same— Causes— "Desertion." 

Desertion  is  a  breach  of  matrimonial  duty, 
and  consists  of  the  actual  breakin|;  off  of  the 
matrimonial  cohabitation,  coupled  with  an  intent 
to  desert  in  the  mind  of  the  offender. 

[Ed.  Note.— For  casos  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §§  107-115. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2020-2024;    vol.  8,  p.  7635.] 

4.  Same— Desertion— Justification. 

Desertion  by  a  spouse  can  only  be  justified 
by  showing  «uch  conduct  in  the  other  consort 
as  would  entitle  the  person  who  absents  himself 
to  a  divorce. 

,  Appeal  from  Circuit  Court,  Fairfax  Coun- 
ty. 

Bill  for  divorce  by  Bella  Crounse  against 
Axnos  Crounse.  From  a  decree  granting  com- 
plainant a  divorce  a  mensa  et  thoro,  and 
denying  defendant  a  divorce  on  his  cross-bill, 
defendant  appeals.    Afilrmed. 

T.  Franklin  Athey  and  0.  V.  Ford,  for  ap- 
pellant   Moore  &  Keitb«  for  appellee. 

HARRISON,  J.  This  record  presents  the 
case  of  a  husband  and  wife,  each  of  whom 
Is  seeking  a  divorce  from  the  other.  The 
appellant  is  now  70  years  of  age,  and  his  wife, 
the  appellee,  is  57.  They  were  married  in 
April,  1866,  and  10  children,  all  now  sui 
Juris,  are  the  result  of  their  union. 

The  bill  was  filed  by  the  wife  In  the  cir- 
cuit court  of  Fairfax  county,  where  the  fam- 
ily has  lived  for  many  years,  praying  for  a 
divorce  a  mensa  et  thoro,  and  at  the  proper 
time  a  divorce  a  vinculo  matrimonii,  for 
maintenance  and  costs  pending  the  litigation, 
and  permanent  alimony  upon  the  ground  of 
desertion.  In  response  the  husband  files  an 
answer  in  the  nature  of  a  cross-bill,  denying 
generally  the  allegations  of  the  wife's  bill, 
and  asking  that  she  take  nothing  thereby, 
and  that  he  be  granted  a  divorce  upon  the 
ground  of  cruelty  on  the  part  of  his  wife. 

This  appeal  is  taken  by  the  husband  from 
a  decree  which  denies  the  prayer  of  his  cross- 
bill and  grants  the  wife  a  divorce  a  mensa 
et  thoro. 

We  are  of  opinion  that  there  was  no  error 
in  denying  the  prayer  of  appellant  for  a  di- 
vorce because  of  cruelty  on  the  part  of  his  | 


wife.  The  husband  has  been,  since  be  was 
married,  a  derk  in  the  Treasury  Department 
of  the  United  States  Government,  drawing 
a  salary  of  $100  per  month,  a  pension  of  $40 
per  month,  and  has  accumulated  considerable 
property.  During  their  long  residence  in 
Fairfax  county,  the  larger  part  of  the  time 
on  a  farm,  the  husband  came  back  and  forth 
to  his  home,  where,  as  shown  by  the  evidence, 
the  wife  labored,  practically  without  help, 
like  a  servant,  cooking,  washing,  milking 
cows,  feeding  horses,  often  chopping  wood, 
and  doing  all  of  the  endless  veork  necessary 
for  the  comfort  of  her  large  family.  The 
family  physician,  who  had  known  the  par- 
ties for  25  years  and  is  a  close  neighbor,  tes- 
tifies that  the  appellee  worked  hard,  cared 
well  for  her.  home,  and  looked  after  the  com- 
fort of  her  household.  He  praises  her  as  a 
good  housekeeper,  who  did  well  by  her  hus- 
band and  children  in  sickness  and  in  health. 
This  evidence  is  corroborated  by  a  number  of 
other  neighbors  who  had  known  the  family 
for  years. 

The  husband  has  severely  assailed  the  wo- 
man who  has  borne  his  large  family,  but  the 
great  weight  of  the  evidence  repels  the  con- 
clusion that  she  has  been  guilty  of  any  such 
cruelty  as  would  entitle  him  to  a  divorce. 
The  record  exhibits  a  lamentable  state  of 
domestic  Infelicity,  and  without  attempting 
or  intending  to  justify  the  temper  of  the  wife 
toward  her  husband.  It  is  apparent  that 
much  of  which  he  complains  has  been  the 
result  of  his  unreasonable  faultfinding,  and 
would  doubtless  have  been  different,  had  a 
little  appreciation,  kindness,  and  considera- 
tion been  shown  the  wife,  who  was  worp  by 
years  of  ceaseless  toll  for  him  and  his  chil- 
dren. 

The  record  of  this  unhappy  controversy 
covers  over  500  printed  pages,  and  It  would 
be  Impossible  to  review  such  a  mass  of  tes- 
timony within  reasonable  limits.  It  must 
sufilce  to  say  that  its  careful  consideration 
leaves  the  mind  free  from  all  doubt  as  to  the 
correctness  of  the  conclusion  that  the  hus- 
band has  failed  to  make  a  case  entitling  him 
to  the  favorable  action  of  the  court  upon  his 
unusual  prayer  for  a  divorce  because  of  his 
wife's  cruelty. 

We  are  further  of  opinion  that  the  facta 
disclosed  by  the  record  Justified  the  decree 
granting  the  wife  a  divorce  a  mensa  et  thoro, 
upon  the  ground  of  desertion  by  the  husband. 

It  appears  that  the  appellant  broke  qft  all 
marital  relations  with  his  wife  in  1902,  and 
has  since  that  time  been  absent  from  his 
home,  with  the  exception  of  possibly  two  or 
three  visits  to  "Herndon,"  where  his  wife 
lived,  remaining  a  few  hours  each  time.  The 
appellant  practically  admits  that  he  does  not 
live  at  home,  and  undertakes  to  justify  his 
course  by  urging  his  grievances  against  his 
wife.  He  vacillates  as  to  why  he  left  his 
home.  On  cross-examination,  in  answer  to 
the  question,  "What  was  the  particular  oc- 
casion   of    your    discontinuing   your    visit! 
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bomeT'  he  says,  "Mainly  the  iUsagreeable 
part,  and  partially  on  account  of  the  time 
expended  on  the  railroad,  and  tlie  drag  on 
me  back  and  forth.** 

Without  further  detail,  we  arc  of  opinion 
tbat  the  oTldence,  taken  as  a  whole,  amply 
justifies  the  conclusion  that  appellant  has 
severed  the  marriage  tie,  so  far  as  it  is  pos- 
sible for  him  to  do  so,  and  that  he  has  no 
Intention  of  resuming  it. 

Desertion  is  a  breach  of  matrimonial  duty, 
and  consists  of  the  actual  breaking  off  of  the 
matrimonial  cohabitation,  coupled  with  an 
intent  to  desert  in  the  mind  of  the  offender. 
Bailey  t.  Bailey,  21  Orat.  43 ;  Martin  v.  Mar- 
tin, S3  W.  Va.  695,  11  S.  B.  12. 

That  appellant  has  no  intention  of  resum- 
ing his  marriage  relations  would  seem  to  be 
put  at  rest  by  his  reply  to  a  decree  render- 
ed at  the  January  term,  1906,  by  which  the 
court  Invites  him  to  resume  his  marital  re- 
lations with  the  appellee,  and  allows  the  in- 
vitation to  stand  open  until  the  first  day  of 
the  next  term  of  the  court  This  invitation 
»was  declined;  but  the  court,  before  which 
these  parties,  together  with  witnesses,  had 
appeared  in  person  under  a  rule,  avoiding 
baste  In  Its  anxiety  to  bring  appellant  to  a 
realization  of  his  duty,  did  not  render  the 
vacation  decree  appealed  from  until  late  in 
the  following  July. 

It  is  suggested  in  the  petition  that  appel- 
lee wished  her  husband  to  leave  her,  or  that 
she  consented  thereto.  This  contention  is 
not  sustained  by  the  record.  It  is  negatived 
by  appellee's  bill,  which  declares  that  "de- 
fendant's treatment  of  her  has  humiliated 
and  grieved  her  beyond  expression ;  that  she 
has  waited  patiently,  but  in  vain,  hoping 
that  he  would  return  to  her.  and  be  with 
her  during  the  few  years  which  may  yet  be 
allowed  them.  Not  only  has  this  expecta- 
tion been  disappointed,  but  defendant  de- 
clares that  under  no  circumstances  will  he 
again  live  with  complainant.**  While  the  an- 
swer contains  a  general  denial,  there  is  no 
specific  denial  of  this  allegation ;  and,  though 
intended  to  be  used  as  a  cross-bill,  it  contains 
no  such  suggestion  as  that  now  made  In  the 
petition  to  this  court.  The  appellee  testi- 
fies that  she  has  always  desired  her  hus- 
band's return,  and  details  the  efforts  she  has 
made  to  ascertain  why  he  had  abandoned 
her.  She  says  that  in  June,  1904,  on  the 
occasion  of  one  of  his  brief  visits  to  "Hern- 
don,**  she  said  to  him,  "I  will  not  stand  this 
treatment  and  live  this  way,"  and  that  he  re- 
plied. "If  you  do  not  live  this  way,  you  will 
live  a  damn  sight  worse.'*  One  of  her  daugh- 
ters testifies  as  to  the  grief  of  her  mother  at 
being  deserted,  saying:  "My  mother  has  al- 
ways worked  to  get  a  home,  and  looked  for- 
ward to  living  in  the  future  with  my  father. 
Since  matters  have  taken  such  a  turn,  and 
she  sees  that  he  has  no  consideration  for  her 
at  all,  her  whole  life  seems  blasted.** 

It  is  further  suggested  by  appellant  that  if 
the  alleged  conduct  of  the  appellee  is  not 


cruelty,  within  the  meaning  of  the  law  of 
divorce,  it  is  of  sudi  a  character  as  to  Justi- 
fy the  withdrawal  of  appellant  from  the  mar- 
riage relation  without  entitling  appellee  to 
a  divorce. 

This  position  Is  not  in  accordance  with 
the  better  doctrine,  and  its  general  applica- 
tion would  be  dangerous.  The  safer  and  bet 
ter  view,  as  gathered  from  Bishop  in  his  ad- 
mirable work  on  Marriage  and  Divorce,  Is 
that  desertion  can  only  be  justified  by  show- 
ing such  conduct  in  the  other  consort  as 
would  entitle  the  person  who  absents  himself 
to  a  divorce.    The  learned  author,  in  volume 

I,  §  1778,  restating  in  conclusion  the  doctrine 
of  chapter  50,  says:  "There  is  some  differ- 
ence of  opinion  as  to  what  will  suffice  for 
excuse;  but  by  the  better  doctrine  it  must 
be  some  physical  or  mental  Impediment  creat- 
ing an  impossibility  to  do  otherwise,  or  such 
ill  conduct  in  the  other  party  as  might  be 
foundation  for  a  divorce  suit.** 

And  again,  in  volume  2,  9  381,  of  the  same 
work,  the  author  says:  "Whether  the  di- 
vorce is  sought  from  bed  and  board,  or  from 
the  bond  of  matrimony,  no  form  of  the  plain- 
tiff's dereliction  will  afford  a  complete  bar  in 
recrimination,  unless  It  Is  such  as  the  law 
has  made  ground  for  a  divorce  of  the  one  or 
the  other  sort.** 

In  Alklre  v.  Alkire,  33  W.  Va.  517,  11  S.  B. 

II,  it  Is  held  that  the  wrongful  conduct  or 
justifiable  cause  which  will  warrant  a  will- 
ful separation,  or  a  continuance  of  it,  must 
be  such  as  could  be  made  the  foundation  of 
a  judicial  proceeding  for  a  divorce  a  mensa 
et  thoro;  the  court  saying:  "According  to 
the  weight  of  authority,  and  what  seems  to 
be  the  only  safe  and  practicable  rule,  the 
justifiable  cause  which  will  excuse  one  of 
the  parties  for  leaving  the  other  must  be 
such  conduct  as  could  be  made  the  founda- 
tion of  a  judicial  proceeding  for  divorce  a 
mensa  et  thoro.  Nothing  short  of  such  con- 
duct will  justify  a  willful  separation  or  a 
continuance  of  It.  The  interests  of  society, 
the  happiness  of  the  parties,  and  the  welfare 
of  families  demand  such  a  rule.  Separation 
is  not  to  be  tolerated  for  light  causes,  and 
all  causes  are  light  which  the  law  does  not 
recognize  as  grounds  for  divorce.**  Citing 
Bshbach  v.  Eshbach,  23  Pa.  343 ;  Grove's  Ap- 
peal, 37  Pa.  443;  Bishop  on  Mar.  &  Div.  § 
799. 

The  same  doctrine  is  announced  in  Martin 
V.  Martin,  33  W.  Va.  695,  11  S.  B.  12,  citing, 
among  other  cases.  Carr  v.  Carr,  22  Grat. 
168,  In  which  It  was  held  that  a  husband  Is 
rude  and  dictatorial  in  his  speech  to  his 
wife,  exacting  In  his  demands  upon  her,  and 
sometimes  unkind  and  negligent  in  his  treat- 
ment of  her,  even  when  she  was  sick,  and 
worn  and  weary  In  watching  and  nursing 
their  sick  child.  Is  no  legal  ground  for  her 
leaving  him. 

There  is  no  error  in  the  decree  appealed 
from,  and  it  is  affirmed. 

Affirmed. 
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(108  Va.  147) 
TRUCKERS'  BfFG.  ft   SUPPLY    CO.   T. 
WHITE. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  190a) 

1.  Mastbb  and  Sebvant— Satb  Appliances- 
Duty  TO  Pbovide. 

A  master  must  use  ordinary  care  to  provide 
reasonably  safe  and  suitable  machinery  and  ap- 
pliances for  the  use  of  his  servants,  and  will 
be  liable  'for  injury  to  them  resulting  from 
omission  to  exercise  such  care. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §S  178,  178.] 

2.  Same  —  Assumption  of  Risk  — Risks  As- 
sumed. 

A  servant  assumes  all  the  ordinary  risks  of 
his  employment,  including,  generally,  all  risks 
from  causes  known  to  him  and  those  which  are 
open  and  obvious. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  li  638,  530,  574- 
600,  610-624.] 

3.  Sams— Servant's  Duty. 

A  servant  must  exercise  reasonable  care 
and  caution  for  his  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  674.] 

4.  Same— Assumption  of  Risk. 

Where  a  servant  remains  in  his  master's 
employ  with  knowledge  of  a  defect  in  or  of  the 
unsuitableness  of  machinerv  or  an  appliance 
furnished  by  the  master  for  hie  use,  and  contin- 
ues to  use  it  without  notifying  the  master  of 
the  defect  or  unsuitableness,  or  without  the  mas- 
ter's promise  to  render  the  same  less  danger- 
ous, he  is  deemed  to  have  assumed  a  risk  of  all 
danger  to  be  reasonably  apprehended  from  its 
use,  and  must  exercise  the  care  and  caution 
which  the  perils  of  the  business  demand. 

[Ed.  Note.— For  cases 'in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  $  583.] 

5.  Appeal  —  Review  —  Conclusiveness   of 
Findings. 

A  verdict  is  conclusive,  where  there  is  a 
sharp  conflict  of  evidence,  though  reasonable 
men  might  differ  on  a  proper  determination  of 
the  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  E^rror,  §|  3935-^937.] 

6.  TRIAL  —  Instructions  —  Omissions    Sup- 
plied BT  Otheb  Instbuctions. 

Where  an  instruction  is  incomplete,  but 
states  the  law  correctly  as  far  as  it  goes,  and 
the  omitted  part  is  supplied  by  other  instruc- 
tions, such  omission  is  not  reversible  error. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8  706.] 

Error  to  Circuit  Court,  Norfolk  County. 

Personal  injury  action  by  Sullivan  White 
against  the  Truckers'  Manufacturing  &  Sup- 
ply Company.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

Starke,  Tenable  &  Starke,  for  plaintiff  In 
error.  Jeffries  Sc  Lawless,  for  defendant 
In  error. 

WHITTLE,  J.  This  writ  of  error  is  to 
a  judgment  on  behalf  of  the  defendant  in 
error,  White,  who  was  plaintiff  in  the  court 
below,  in  an  action  for  personal  injuries  sus- 
tained by  him  while  in  the  service  of  the 
plaintiff  In  error. 

The  company  was  engaged  in  the  busi- 
ness of  manufacturing  baskets  and  barrels; 
and  White,  In  attempting  to  place  the  belt  on 


a  rapidly  revolving  pulley,  80  Inches  in  diam- 
eter and  8  feet  above  the  floor,  received  the 
injury  of  which  he  complains. 

The  plaintiff's  version  of  the  accident  is 
that  Copeland,  an  employ^  whose  regular 
business  it  was  to  operate  the  "basket-bottom 
machine"  on  the  second  floor  of  the  factory, 
being  out  of  place  for  the  day,  he  called 
Whitehead,  who  had  charge  of  a  similar  ma- 
chine on  the  first  floor,  "and  told  him  to  put 
the  belt  on  for  me ;  that  I  had  to  make  some 
bottoms.  And  we  both  went  there,  and  he 
couldn't  put  it  on,  and  I  told  him  to  get 
down  and  I  would  put  it  on.  I  tried  it  once, 
and  it  slipped  through  and  burned  my  hand, 
and  I  put  my  glove  on.  On  account  of  b^ng 
so  many  places  it  was  pieced,  it  will  bum 
your  hand;  and  this  fellow  had  a  stick  to 
keep  it  from  sliding  off,  and  it  slid  throu^ 
my  hand,  and  the  place  where  the  gum  came 
together  with  the  leather,  it  had  kind  of 
worn  off,  and  left  probably  half  an  inch. 
The  the  leather  belt  was  half  an  inch  wider 
than  the  rubber  belt,  and  it  grabbed  my  gtove 
and  pulled  my  hand  up  over  against  the  seC^ 
screw,  and  •  «  «  Whitehead  grabbed  me 
by  the  back  of  my  coat  and  pulled  me  down. 
My  glove  tore  in  two.  •  •  •"  The 
accident  resulted  In  a  compound  fracture 
of  both  bones  of  the  right  forearm,  neces- 
sitating amputation  of  the  arm  above  the 
elbow. 

The  plaintiff  rests  his  right  of  recovery 
on  the  contentions  that  he  was  injured  in 
the  service  of  the  master,  while  in  discharge 
of  his  duty  and  in  the  line  and  within  the 
scope  of  his  employment;  that  the  proximate 
cause  of  the  injui7  was  a  defective  belt 
which  he  was  attempting  to  use,  by  the  mas- 
ter's orders  and  under  promise  of  the  gen- 
eral manager  that  he  would  replace  It  with 
a  new  belt  "as  soon  as  he  got  a  chance." 

The  principles  of  law  pertinent  to  the  fore- 
going assertions  are  laid  down  by  Judge  Rle- 
ly,  with  his  usual  precision.  In  McDonald  v. 
N.  &  W.  Ry.  Co..  95  Va.  98.  105,  27  S.  E. 
821,  as  follows:  "It  Is  a  general  principle  of 
the  law  of  master  and  servant  that  the  mas- 
ter shall  use  ordinary  care  and  diligence  to 
provide  reasonably  safe  and  suitable  machin- 
ery and  appliances  for  the  use  of  the  serv- 
ant, and  the  master  will  be  held  liable  for 
an  Injury  to  the  servant  which  results  from 
omission  to  exercise  such  care  and  diligence. 
•  •  ♦  It  Is  also  a  settled  principle  that 
a  servant,  when  he  enters  the  service  of  the 
master,  assumes  all  the  ordinary  risks  of 
such  service.  He  assumes,  as  a  general  rule. 
all  risks  from  causes  which  are  known  to 
him,  or  which  are  open  and  obvious,  and 
must  exercise  reasonable  care  and  caution 
for  his  own  safety  while  engaged  in  the  mas- 
ter's service.  ♦  •  •  It  is  likewise  well 
settled  that  if  the  servant  Is  injured  by  rea- 
son of  a  defect  in  the  machinery  ot  appli- 
ance furnished  by  the  master  for  the  use  of 
the  servant,  or  its  unsuitableness,  which  de- 
fect or  unsuitableness  Is  known  to  him.  and 
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the  seryant,  after  snch  knowledge,  remain 
in  the  service  of  the  madter,  and  contlnne 
to  ttse  such  machinery  or  appliance  without 
^Tlng  notice  of  the  defect  or  unsnltablenesa 
to  the  master,  or  without  any  promise  by 
the  master  to  render  the  same  less  danger- 
ous, he  will  be  taken  to  have  assumed  the 
risk  of  all  danger  to  be  reasonably  appre- 
hended from  its  use,  and  is  bound  to  exercise 
the  care  and  cauti<Mi  which  the  perils  of  the 
business  demand." 

By  the  application  of  these  well-settled 
rules  of  law  to  the  eyidence,  this  case  must 
be  decided. 

After  defining  his  general  duties  as  bar- 
rel and  basket  inspector  and  overseer  of  the 
men  and  machinery  on  his  floor,  White  tes- 
tified as  follows: 

"Q.  Was  it  a  part,  or  not,  of  your  duty  to 
put-  on  that  belt?  A.  It  was  my  duty.  Mr. 
Allen  [general  manager]  told  me  to  ke^  the 
machines  up. 

''Q.  He  instructed  you  to  begin  the  opera- 
tion of  that  machine?    A.  Yes,  sir. 

"Q.  And  before  you  could  carry  out  his 
instruction  It  was  necessary  for  you  to  put 
the  belt  on?    A«  Yes.  sir." 

With  respect  to  the  condition  of  the  belt, 
the  plaintilTs  witnesses  testified  that  it  was 
a  "scrap"  oar  •'mixed"  belt;  one  part  leath- 
er, and  the  rest  gum.  It  was  15  feet  long, 
and  composed  of  nine  separate  pieces  of  un- 
equal width,  laced  together  with  raw-hide 
thongs.  The  evidence  likewise  tended  to 
show  that  the  plaintiff  had  directed  the  at- 
tention of  the  general  manager  of  the  com- 
pany to  the  dangerous  condition  of  the  belt, 
and  he  had  promised  to  replace  it  with  a  new 
belt. 

The  defendant  traversed  these  averments 
of  fact,  except  as  to  the  condition  of  the 
t)elt,  and  also  relies  on  several  grounds  of 
alleged  contributory  negligence  on  the  part 
of  the  plaintiff  to  defeat  a  recovery.  Thus 
it  is  insisted  that  it  was  negligent  In  the 
plaintiff  "to  catch  hold  of  the  belt  directly 
in  front  of  the  uneven  place." 

It  appears,  however,  that  the  parts  of 
which  this  composite  belt  was  made  up 
could  only  have  been  approximately  about 
18  inches  In  length,  and  hence  it  was  not 
practicable  to  escape  contact  with  the  nu- 
merous points  of  connection  in  the  manner 
indicated.  The  charge  that  White  was  guilty 
of  negligence  in  holding  onto  the  belt  after  it 
began  to  move  on  the  pulley  is  not  sustained 
by  the  evidence  of  the  eyewitnesses  of  the 
casualty.  Whitehead,  an  admittedly  com- 
petent man,  testified  that  White  was  putting 
the  belt  on  as  he  was  accustomed  to  do,  and 
In  the  only  way  he  knew  how  to  put  it  on. 
And  White  says  the  belt  slipped  through  his 
hand  to  the  place  where  the  gum  and  leather 
were  laced  together,  and  the  leather,  being 
wider  than  the  gum,  ''grabbed  his  glove"  as 
before  descrit)ed. 

The  chief  reliance  in  this  connection  seems 
to  be  that  White  used  a  glove  #hile  adjust- 


ing the  belt  Though  several  witnesses  ooo- 
demn  the  use  of  the  glove  as  an  act  of  neg- 
ligence, the  consensus  of  opinion  is  that 
some  protection  to  the  band  was  usual  in 
such  case.  Holland,  the  superintendent,  criti- 
cises the  employment  of  a  glove,  and  yet,  ap- 
parently with  the  view  of  showing  that  the 
accident  was  due  to  White's  unskillfulness, 
he  says:  "I  can  go  and  stand  by  the  side  of 
a  belt  from  now  till  night  and  not  catch  my 
glove." 

In  explanation  of  his  continued  use  of  what 
he  regarded  an  unsafe  belt,  White  said:  '*! 
was  expecting  Mr.  Allen  to  have  a  new  belt 
put  on  at  any  time." 

In  the  foregoing  outline  of  salient  points  in 
the  testimony  it  will,  of  course,  be  under- 
stood that  we  are  dealing  with  the  case  from 
the  standpoint  of  a  demurrer  to  the  evidence. 
For  there  was  sharp  and  irreconcilable  con- 
fiict  of  evidence  upon  practically  every  es- 
sential issue  in  the  case;  but,  these  issues 
having  been  resolved  by  the  Jury  on  the  side 
of  the  plaintiff,  their  finding  on  the  weight 
of  the  evidence  is  conclusive  upon  this  court. 

Labatt,  in  the  preface  to  his  Oommentaries 
on  the  Law  of  Master  and  Servant,  observes: 
"It  will  scarcely  be  disputed  by  any  one  who 
is  familiar  with  the  law  of  employer's  lia- 
bility that  the  deplorably  chaotic  condition 
to  which  it  has  been  reduced  in  the  United 
States  is  due  to  a  cause  which  is  probably 
more  potent  for  mischief  in  actions  to  recover 
damages  for  injuries  received  by  servants 
than  in  any  other  class  of  cases  involving 
the  existence  or  nonexistence  of  pegligence, 
vi2.,  the  difference  of  opinion  which  prevails 
with  respect  to  the  limits  of  the  power  of  a 
court  to  override  the  verdict  of  Juries.  In 
some  of  the  states  so  large  a  measure  of  au- 
thority in  this  regard  has  been  arrogated  to 
themselves  by  appellate  Judges  that  the  ac- 
tual, as  distinguished  from  the  theoretical, 
system  of  procedure  may  fairly  be  described 
as  being  virtually  one  which  compels  a  plain- 
tiff to  establish  his  case  to  the  satisfaction, 
not  of  one  Jury,  but  of  two." 

The  doctrine  has  long  been  settled  in  this 
state  that  the  finding  of  the  Jury  on  the 
weight  and  infiuence  to  be  given  evidence, 
sanctioned  by  the  trial  Judge,  is  not  to  be  dis- 
turbed on  appeal  merely  because  there  may 
be  room  for  diversity  of  opinion  among  rea- 
sonable men.  In  such  case  it  has  been  said 
that  "it  would  be  an  abuse  of  the  appellate 
powers  of  this  court,  to  set  aside  a  verdict 
and  Judgment  because  the  Judges  of  this 
court,  from  the  evidence  as  written  down, 
would  not  have  concurred  in  the  verdict." 
Blosser  v.  Harshbarger,  21  Grat.  214,  216; 
Va.  Fire  &  Marine  Ins.  Co.  v.  Hogue,  105  Va. 
371,  372,  54  S.  B.  8 ;  Thomas*  Case,  106  Va. 
855,  66  S.  B.  705;  N.  &  W.  Ry.  Go.  v.  Dean's 
Adm'x,  107  Va.  — ,  59  S.  E.  389. 

The  company  also  assigns  as  error  the 
granting  of  instructions  1  and  2  at  the  in- 
stance of  the  plaintiff. 
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The  objection  to  the  first  Instruction  Is 
cbat  "it  fails  to  state  the  law  correctly,  in 
that  it  tells  the  Jury,  in  substance,  that  they 
must  find  for  the  plaintlif,  if  he  was  in- 
jured 'in  the  line  of  his  work  which  he  was 
accustomed  to  perform,'"  without  reference 
to  whether  the  defendant  had  knowledge  of 
that  fact  or  not 

The  omission  indicated  is  harmless  error 
in  this  instance,  and  the  jury  could  not  have 
been  misled  by  it;  for  the  precise  point  is 
fully  covered  by  other  instructions.  The 
governing  principle  under  such  circumstances 
is  thus  succinctly  stated:  "Where  an  instruc- 
tion given  is  incomplete,  but  states  the  law 
coiVectly  as  far  as  it  goes,  and  the  omitted 
part  is  supplied  by  other  instructions  given, 
such  omission  is  not  (reversible)  error/' 
Styles  V.  C.  &  O.  Ry.  Oo.  (W.  Va.)  59  S.  E. 
609 ;  2  Cyc.  479 ;  Blashfield's  Instr.  to  Juries, 
§391. 

Instruction  No.  2  is  approved  in  Va.,  etc.. 
Wheel  Co.  v.  Harris,  103  Va.  708,  717,  49  S. 
B.  991;  but  it  is  insisted  that  it  is  not  ap- 
plicable to  the  facts  of  this  case.  Without 
prolonging  this  opinion  by  a  more  detailed 
review  of  the  evidence,  it  is  sufficient  to  say 
that  this  objection,  and  the  further  objection 
to  instruction  No.  1  that  there  was  no  evi- 
dence to  sustain  it,  are  both  founded  upon 
misapprehension  of  plaintiff's  evidence. 

For  these  reasons,  we  think  there  is  no  er- 
ror in  the  judgment  under  review,  and  that 
it  ought  to  be  affirmed. 

Affirmed. 

(108  Va.  88)  

DRAKE  V.  BLTTHB  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

12,  190&) 
Wiixs  —  CoNSTBUcnoN  —  Joint    Tbnanot  — 

SURVTVOBSHIP. 

Code  1849.  c.  116.  §  19.  and  Code  1887.  § 
2431  [Code  1904,  §  2431],  provide  that  the  pro- 
visioa  abolishing  survivorship  between  joint  ten- 
ants shall  not  apply  to  an  estate  devised  to 
persons  in  their  own  right,  where  it  appears 
from  the  instrument  that  it  was  intended  that 
the  t>art  of  the  one  dying  should  then  belong  to 
the  others.  A  will  devised  a  70-acre  farm, 
which  constituted  the  home  of  testator,  his  wife, 
and  two  unmarried  daughters,  in  its  entirety  to 
his  wife  for  life,  at  her  death  to  the  daughters 
and  their  heirs,  and  If  they  should  die  without 
heirs  to  a  grandson.  The  widow  died  after  tes- 
tator and  after  one  of  the  daughters.  Held  that, 
under  the  statute,  the  interest  of  such  daughter 
passed  to  the  surviving  sister,  and  not  to  the 
grandson;  the  will  disclosing  an  intent  to  per- 
petuate the  home  for  the  benefit  of  his  wife  and 
daughters. 

Appeal  from  Circuit  Court.  Southampton 
County. 

Bill  by  Junius  W.  Drake  against  Caroline 
F.  Blytbe  and  others.  From  the  decree,  com- 
plainant appeals.    Affirmed. 

John  N.  Sebrell,  Jr.,  for  appellant  W.  J. 
Sebrell.  for  appellees. 

WHITTLE,  J.  This  case  (a  suit  in  equity 
for  partition)   involves  the  construction  of 


the  will  of  Elijah  Joyner,  deceased,  which  is 
as  follows: 

"October  15,  1869.  E^e  give  to  my  wife  all 
my  estate  her  life  and  at  her  deth  eye  give  to 
my  two  daughters  Eveline  M.  Joyner  and 
Caroline  F.  Joyner  to  them  and  there  heirs 
forever  cmd  if  they  dye  with  douth  are  eye 
give  it  to  son  Junius  W.  Joyner,  the  son  of 
son  my  daughter  Mary  Jane  Drake  Eye  give 
to  my  daughter  Mary  Jane  Drake  five  dol- 
lars." 

The  testator  was  survived  by  his  wife.  Pat- 
sy Joyner  (who  died  a  few  years  after  her 
husband),  and  three  daughters,  Eveline  M. 
(who  died  in  the  year  1905,  unmarried  and 
without  issue),  Caroline  F.  (who  intermarried 
with  Joseph  Blythe,  of  which  marriage  th^re 
is  a  son,  Lucius  Blytbe,  now  living),  and 
Mary  Jane  Drake;  also  her  son,  Junius  W. 
Drake  (sometimes  called  Junius  W.  Joyner). 

Upon  the  death  of  Eveline  M.  Joyner,  Ju- 
nius W.  Drake  asserted  title  to  half  of  the 
estate;  and  from  a  decree  disallowing  his 
pretension  this  appeal  was  granted. 

It  Is  conceded  that  at  the  death  of  the  wid- 
ow the  two  daughters,  Eveline  and  Caroline, 
took  under  the  will  a  defeasible  fee  in  the 
70  acres,  which  formed  practically  all  the 
estate,  as  joint  tenants;  and  at  common  law. 
on  the  death  of  Eveline  without  Issue,  her 
moiety  would  have  passed  to  Caroline  by 
right  of  survivorship.  The  appellant,  how- 
ever, contends  that,  survivorship  between 
joint  tenants  having  been  abolished  in  Vir- 
ginia by  statute  (Code  1849,  c.  IIG,  §  18).  upon 
a  proper  construction  of  the  will,  at  the  death 
of  Eveline  without  issue,  he  took  one-half  of 
the  estate. 

It  will  be  remembered  that  the  act  abolish- 
ing survivorship  contains  the  exception  that 
it  **shall  not  apply  •  •  •  to  an  estate 
conveyed  or  devised  to  persons  in  their  own 
right,  where  ijt  manifestly  appears  from  the 
tenor  of  the  Instrument  that  it  was  intended 
the  part  of  the  one  dying  should  then  belong 
to  the  others."  Code  1849,  c.  116.  {  19 ;  Code 
1887.  fi  2431 ;   Code  1904,  fi  2431. 

At  the  date  of  the  will  the  little  farm  lu 
controversy  was  the  home  of  the  testator,  his 
wife,  and  two  unmarried  daughters,  Eveline 
and  Caroline.  Under  these  circumstances.  It 
was  the  natural  desire  of  the  testator  to  per- 
petuate this  home  for  the  benefit' of  his  wife, 
who  was  shortly  to  take  his  place  as  the 
natural  head  of  the  family,  for  her  life,  with 
remainder  to  the  next  objects  of  his  solicitude, 
his  two  unmarried  daughters  for  their  joint 
lives;  and,  if  both  should  die  without  issue, 
then  to  the  ultimate  object  of  his  bounty,  his 
kinsman  in  the  next  degree,  the  grandson,  son 
of  his  remaining  daughter,  Mrs.  Drake,  who. 
for  some  unexplained  reason,  he  did  not  wish 
to  participate  in  his  estate. 

The  testator,  though  an  Illiterate  man,  has 
expressed  these  dominant  purposes  of  bis 
mind  in  unmistakable  language.  So  we  find 
that  the  property  is  given  In  its  entirety  to 
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the  wife  for  life;  and  at  her  death  the  re- 
mainder In  the  Identical  subject,  wlthont 
change  or  diminution,  Is  given  to  his  two 
daugfatera,  Ihreline  and  Caroline,  to  them  and 
their  heirs,  forever;  if  they  should  die  with- 
out heirs,  and  only  upon  that  contingency, 
•*lt*'  (the  entire  farm,  and  not  part  of  it)  shall 
devolve  upon  the  appellant 

It  calls  for  no  stretch  of  the  language  of 
the  will,  therefore,  to  hold  that,  in  the  words 
of  the  statute,  "it  manifestly  appears  from 
the  tenor  of  the  Instrument  that  it  was  in- 
tended that  the  part  of  the  one  dying  (Eve- 
line) should  then  belong  to  the  other"  (Caro- 
line). 

For  these  reasons,  the  decree  of  the  circuit 
court,  which  reaches  the  result  indicated, 
must  be  affirmed. 

Affirmed. 

ao6  Va.  165) 
FBNTRBSS  v.  POCAHONTAS  FOWLING 
CLUB. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,190&) 

1.  Ejectment— Tbiai^—Questionb  fob  Jubt— 
Conflict  of  Gbants. 

In  an  action  of  ejectment,  where  the  par- 
ties claim  under  different  grants  from  the  com- 
monwealth, if  the  junior  grant  covers  land  em- 
braced by  the  senior  grant,  there  is  a  conflict 
in  the  granfn  to  the  extent  that  the  same  land 
is  covered  by  both;  but  it  is  not  a  conflict  of 
evidence,  nor  do  the  grants  contradict  each 
other. 

2.  Same— CoNSTBucriON  of  Gbants. 

The  construction  and  legal  effect  of  grants 
of  land  from  the  commonwealth  are  questions 
for  the  court,  whether  the  case  is  left  to  a  jury, 
or  a  Jury  is  waived  and  matters  of  law  and  fact 
submitted  to  the  court,  or  the  case  is  withdrawn 
from  the  jury  by  a  demurrer  to  the  evidence. 

3.  Same— Location  of  Gbant. 

In  an  action  of  ejectment,  where  the  parties 
claim  under  different  grants  from  the  common- 
wealth, questions  as  to  the  true  location  of  the 
grant  and  as  to  the  application  of  either  grant 
to  its  proper  subject-matter  are  not  questions 
of  construction,  but  of  location,  to  be  deter- 
mined by  the  jury  with  the  aid  of  extrinsic  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  §  808.] 

4.  Same— Effect  of  Demubbeb  to  Evidence. 

A  demurrer '  to  evidence,  in  an  action  of 
electment.  does  not  exclude  from  the  considera- 
tion of  the  court  the  title  papers  of  the  de- 
murrant. 

5.  Appeal  ~  Resebvation  of  Questions  in 
Tbial  Coubt— Necessity  of  Bill  of  Ex- 
ceptions. 

Where  no  bill  of  exceptions  is  taken,  to  a 
ruling  complain^  of,  its  assignment  as  error 
need  not  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f§  1432-1468.] 

Ob   BOUNDABIES  —  ASCEBTAINMENT  —  COUBSE8 

ANo  Distances  Yielo  to  Natubal  Objects. 
In  ascertaining  the  boundaries  of  surveys 
or  grants,  wherever  natural  or  permanent  ob- 
jects are  called  for,  they  control,  and  courses 
and  distances  must  yield. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  \  12.] 

7.  Same. 

Code  1849,  p.  482,  c.  112,  §  18,  in  force 
when  a  survey  was  made  upon  which  a  grant 


was  based,  made  It  the  duty  of  the  surveyor, 
making  a  survev,  to  see  that  it  was  plainly 
bounded  by  mariced  trees  or  other  objects,  "ex- 
cept where  a  water  course  or  an  ancient  marked 
line  is  a  boundary.'*  The  grant  described  the 
land  as  a  certain  tract  of  marsh  land  ^bound- 
ed on  the  north  by  Back  Bay,  on  the  east  by 
Knott's  Island  Bay,  on  the  south  by  Southwest 
Cove  and  Bailey's  Island  Bay,  and  on  the  west 
by  Bailey's  Island  Bay  and  Back  Bay,  and  bound- 
ed as  follows:  Beginning  at  a  chinquapin  stob 
on  Long  Point  on  Little  Cove"— and  then  called 
for  the  courses  and  distances  of  86  lines,  with- 
out any  comers  or  marked  lines,  "to  the  begin- 
ning," etc.  Hcld^  that  the  waters  surrounding 
it,  and  not  the  courses  and  distances  called  for, 
constituted  the  true  boundary  of  the  land 
granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §  12.] 

Error  to  Circuit  Court,  Princess  Anne 
County. 

Action  of  ejectment  by  John  A.  Fentress 
against  the  Pocahontas  Fowling  Club.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Leo  Judson  for  plaintiff  in  error.  W.  L. 
Williams  and  B.  D.  White,  for  defendant  In 
error. 

BUCHANAN,  J.  This  Is  an  action  of  eject- 
ment, in  which  the  plaintiff  In  error  was  the 
plaintiff  in  the  court  below.  The  plaintiff 
claims  title  under  a  patent  or  grant  tesued 
In  the  year  1890  for  8^  acres  of  land,  and 
which  calls  for  the  beginning  comer  of  the 
land  *'at  a  post  on  the  bay  In  Williams'  line." 

The  defendant  derived  title  under  a  patent 
or  grant  to  Thomas  Williams  and  others  in 
1800,  In  which  the  land  granted  Is  described 
as  "a  certain  tract  or  parcel  of  land  contain- 
ing 584  acres,  2  roods,  and  25  poles,  lying  in 
Princess  Anne  county,  being  marsh  land, 
known  as  Long  Point,  situated  to  the  east- 
ward of  Morse's  Point,  bounded  on  the  north 
by  Back  Bay,  on  the  east  by  Knott's  Island 
Bay,  on  the  south  by  Southwest  Cove  and 
Bailey's  Island  Bay,  and  on  the  west  by  Bai- 
ley's Island  Bay  and  Back  Bay,  and  bounded 
as  follows:  Beginning  at  a  chinquapin  stob  on 
Long  Point,  on  Little  Cove" — and  then  calls 
for  the  courses  and  distances  of  36  lines,  with- 
out any  comers  or  marked  lines,  "to  the  be- 
ginning, with  its  appurtenances.". 

If  the  grant  be  construed  to  "bound  on" 
the  bays  or  waters  called  for  and  to  run  with 
the  sinuosities  of  their  shore  lines,  which  sur- 
round "Long  Point,"  It  Includes  the  land 
claimed  and  sued  for  by  the  plaintiff ;  but  if 
the  courses  and  distances  called  for  shall  con- 
trol, and  be  established  as  Its  boundary,  the 
land  claimed  by  the  plaintiff  is  not  embraced 
within  the  grant  The  construction,  there- 
fore, of  the  grant  In  this  particular,  Involves 
the  main  point  for  our  consideration,  and  its 
decision  will  be  conclusive  of  the  rights  of 
the  parties  bi  this  case. 

Before  discussing  that  point,  it  will  be 
necessary  to  consider  two  preliminary  ques- 
tions raised  by  the  plaintiff  in  hla  petition 
for  the  writ  of  error. 
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After  the  parties  had  introduced  their  title 
papers  and  the  other  evidence  relied  on  to 
pus^ain  their  respective  contentions,  the  de- 
fendant 'demurred  to  the  evidence.  It  is  in- 
sisted by  the  plaintiff  that  the  effect  of  this 
was,  not  only  to  exclude  the  parol  evidence  of 
the  defendant  wliich  was  in  conflict  with  the 
plaintiff's  evidence,  but  also  the  grant  under 
which  the  defendant  claimed,  because,  as  is 
insisted,  it  contradicts,  or  is  in  conflict  with, 
the  plaintiff's  grant 

This  is  manifestly  not  so.  If  it  were,  this 
result  would  follow,  under  the  provisions  of 
section  3484  of  the  Ck>de  of  1887  [Va.  Ck)de 
1904,  p.  1862]:  If  the  defendant  had  not  de- 
murred to  the  evidence,  but  the  case  had 
gone  to  the  Jury,  or  the  parties  had  submitted 
the  whole  question  of  law  and  fact  to  the 
court,  and  the  one  had  found  a  verdict,  or 
the  other  had  rendered  Judgment,  against  the 
defendant,  and  it  had  brought  the  case  here 
for  review,  upon  the  ground  that  the  verdict 
or  Judgment,  as  the  case  might  be,  was  con- 
trary to  the  evidence,  this  court  would  have 
to  sustain  the  Judgment,  although  there  was 
no  evidence  in  the  case  except  the  title  papers 
of  the  imrties  by  which  each  connected  him- 
self with  the  commonwealth,  and  uncontra- 
dicted evidence  that  the  .land  sued  for  by  the 
Junior  patentee  was  embraced  within  the 
tK)undaries  of  the  senior  grant,  under  which 
the  defendant  derived  title;  in  other  words, 
that  the  right  of  the  Junior  patentee,  who 
took  nothing  by  his  grant,  was  superior  to 
that  of  the  defendant  who  held  the  common- 
wealth's title. 

If  it  be  true  that  the  Junior  grant  covers 
land  embraced  by  the  senior,  there  is  a  con- 
flict in  the  grants  to  the  extent  that  the  same 
land  is  covered  by  both.  But  this  is  not  a 
conflict  of  evidence.  The  grants  do  not  con- 
tradict each  other.  The  commonwealth  issued 
both.  Their  construction  and  legal  effect 
were  questions  for  the  court  (New  River  Min- 
eral Co.  V.  Painter,  100  Va.  507,  42  S.  B.  300; 
City  of  Richmond  v.  Gallego  Mills  Co.,  102 
Va.  165,  172,  46  S.  E.  877),  whether  the  case 
was  left  to  a  Jury  for  decision,  or  a  Jury  has 
waived  and  all  matters  of  law  and  fact  sub- 
mitted to  the  court,  or  the  case  was  with- 
drawn from  the  Jury  by  a  demurrer  to  the 
evidence.  If  there  was  any  doubt  as  to  the 
true  location  of  the  grant,  or  any  question 
as  to  the  application  of  either  to  its  proper 
subject-matter,  those  were  questions,  not  of 
construction,  but  of  location,  to  be  determin- 
ed by  the  Jury  by  the  aid  of  extrinsic  evi- 
dence. Reusens  v.  Lawson,  91  Va.  235,  21  S. 
E.  347.  A  demurrer  to  evidence,  in  an  ac- 
tion of  ejectment,  does  not  have  the  effect  of 
excluding  from  the  consideration  of  the  court 
the  title  papers  of  the  demurrant 

The  action  of  the  court  in  excluding  por- 
tions of  certain  depositions  offered  in  evidence 
by  the  plaintiff  is  assigned  as  error.  As  no 
bill  of  exceptions  was  taken  to  this  ruling  of 
the  court  that  assignment  of  error  need  not 
be  further  noticed. 


Having  diq;K)sed  of  these  questions,  ve 
will  now  consider  whether  or  not  the  land 
sued  for  was  embraced  within  the  limits  of 
the  prior  grant  under  which  the  defendant 
derived  title. 

The  uncontradicted  evidence  in  the  case  Is 
that  the  marsh  land  known  as  "Long  Point' 
is  an  island  entirely  surrounded  by  the  bays 
or  waters  called  for  in  the  prior  grant  In 
that  grant  the  land  is  described  as  marsh 
land,  "Imown  as  liong  Point,  situated  to  the 
eastward  of  Morse's  Point  bounded  by"  cer- 
tain bays  heretofore  set  out.  Then  follows 
the  description  by  course  and  distance,  calling 
for  the  beginning  corner  **at  a  chinquapin 
stob  on  Little  Cove,"  and  for  the  intermedi- 
ate courses  and  distances  to  and  including 
the  last  line,  which  are,  as  appears  from  the 
survey  made  in  the  cause,  in  the  general  di- 
rection of  the  shore  line  of  the  waters  sur- 
rounding the  island  and  called  for  by  the 
grant.  In  none  of  the  courses  and  distances 
are  corners  or  marked,  lines  called  for,  ex- 
cept at  the  beginning  comer.  There  the  cor- 
ner called  for  is  an  object  on  the  shore  line. 

In  ascertaining  the  boundaries  of  surveys 
or  grants,  the  universal  rule  is  that  wherever 
natural  or  permanent  objects  are  called  for 
as  a  boundary  of  the  land,  they  control,  and 
course  and  distance  must  yield.  French  v. 
Bankhead,  11  Grat  136,  156 ;  Brown  v.  Hu- 
ger,  21  How.  (U.  S.)  305,  318,  16  L.  Ed.  125; 
Bruce  v.  Taylor,  2  J.  J.  Marsh.  (Ky.)  160, 
162. 

In  French  v.  Bankhead,  siipra,  it  was  held 
that  the  water  boundary,  though  run  by 
course  and  distance,  would  be  controlled  by 
the  actual  course  of  the  shore,  and  that  the 
grant  would  pass  the  right  to  the  property  to 
the  low-water  mark. 

In  Lodge's  Lessee  v.  Lee,  6  Cranch  (U.  S.) 
237,  8  L.  Ed.  210,  it  was  decided  that  the 
grant  of  an  island  by  name  in  the  Potomac 
river,  superadding  the  courses  and  distances 
of  the  lilies  thereof,  which  on  resurvey  were 
found  to  exclude  part  of  the  island,  passed 
title  to  the  whole  of  it 

'*V7here  a  stream  is  made  the  boundary  of 
a  grant"  says  Farnham  on  Waters  and  Wa- 
ter Rights,  §  420,  "the  boundary  will  follow 
the  course  of  the  stream  in  its  meanderlngs ; 
and  the  fact  that  lines  are  attempted  to  be 
run  alojig  the  bank,  which  do  not  in  fact 
correspond  with  the  course  of  the  stream.  Is 
immaterial — at  least  where  the  corners  of  the 
courses  designated  are  not  specified." 

The  fact  that  neither  comers  nor  marked 
lines  are  called  for  in  the  grant  under  con- 
sideration is  a  pregnant  circumstance  to  show 
that  the  waters  called  for,  and  not  course  and 
distance,  were  Intended  to  define  the  bound- 
aries of  the  land,  since  the  statute  in  force 
when  the  survey  was  made  upon  which  the 
gralnt  was  based  made  it  the  duty  of  the  sur- 
veyor making  the  survey  to  see  that  the  same 
was  plainly  bounded  by  marked  trees  or  oth- 
er objects,  except  where  a  water  course  or  ao 
ancient  marked  line  is  a  boundary.  Oode 
1849,  p.  482,  c.  112,  §  la 
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There  iB  no  room  for  any  other  legal  con- 
etruction  of  the  senior  grant  thain  that  the 
^v-aten  called  for  and  surronnding  it,  and  not 
the  courses  and  distances  called  for,  con- 
stittite  the  true  boundary  of  the  land  granted. 

The  judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 

a46  N.  a  571) 

CHAPPEaiiL  ▼.  WHITE. 

<SQPTeme  Court  of  North  Carolina.    Feb.  28, 

'1908.) 

"WrtliS  —  Al^TBBATION   BY   SUBSEQUKNT  AOT  — 

Statutes. 

Under  Revisal  1905,  §  3118,  providing  that 
BO  conveyance  or  other  act  made  subsequently 
to  the  execution  of  a  will  or  re^tine  to  any 
property  therein  comprised,  except  an  act  by 
which  such  will  shall  be  duly  revoked,  shall  pre- 
vent the  operation  of  the  will  with  respect  to 
any  proiieity  disposed  of  by  testator,  parol  evi- 
dence is  inadmissible  to  show  an  agreement  be- 
tween testator  and  his  devisee  by  which  the 
devisee  promised  to  devise  the  property  to  a  cer- 
tain person. 

Walker  and  Connor    JJ.,  dissenting. 

Appeal  from  Superior  Court,  Chowan  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  Rosa  B.  Chappell  against  B.  B. 
White.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

On  April  16,  1868,  Bllsha  J.  Burk  executed 
his  will,  devising  all  his  estate,  real  and  per- 
sonal, to  his  wife,  Blizabeth,  in  fee,  and  died 
in  1889.  Mrs.  Burk  remained  in  possession 
until  her  death  in  1904.  when  she  died,  de- 
vising the  landed  estate  to  Bllsha  Burk 
White,  the  namesake  and  near  relative  of 
her  husband.  A  codicil  was  duly  executed  by 
the  testator,  Bllsha  Burk,  on  the  19th  of 
February,  1889,  three  months  before  his 
death,  reaffirming  his  will  in  these  words, 
"I  am  of  the  same  opinion  that  I  was  when 
I  wrote  this  will" ;  and  also  devising  other 
lands  and  property  to  his  wife  in  fee.  On 
the  trial  the  plaintiff  offered  the  testimony  of 
John  Howell  that  he  heard  a  conversation 
concerning  this*  land  some  six  weeks  after 
the  execution  of  the  codicil.  The  witness 
testified:  "Mr.  Burk  did  not  come  out  but 
once  after  this  conversation,  and  stayed  about 
one-half  hour.  The  conversation  I  heard 
was  in  liis  bedroom.  Only  he  and  Mrs.  Burk 
were  in  the  room  when  I  went  in.  They 
were  speaking  about  the  lands  named  in  the 
complaint,  and  about  six  weeks  after  the  cod- 
icil was  executed.  I  went  in  the  room  to 
hang  up  the  keys,  and  they  were  engaged  in 
conyersation  about  the  vdll,  and  I  heard  Mr. 
Bark  say  he  was  not  satisfied  with  the  will, 
and  wanted  to  write  a  new  one.  She  asked 
him  what  he  wanted  to  write  a  new  will  for. 
He  said  he  wanted  his  nearest  blood  kin  to 
have  the  property  that  was  his  father's.  She 
asked  him  if  he  meant  Rosa  Thach,  the 
plaintiff.  He  said,  'Yes.'  She  said,  'Let 
it  stay  as  it  is,  and  I  will  make  a  will  and 
will  the  property  to  Rosa.'  He  said,  *If  you 
will  promise  me  to  do  that,  I  will  let  it  stand 


as  it  is' ;  and  she  said  she  would.  She  said 
something  about  her  objection  to  changing 
it  being  that  Ben  Thach  (father  of  Rosa) 
might  get  hold  of  it  and  worry  her."  To 
this  conversation  the  defendant  in  apt  time 
objected  under  Revisal  1905,  §  3118.  Witness 
further  stated  that  he  was  familiar  with  the 
land  described  in  the  complaint,  *and  it  was 
the  .  land  he  was  talking  about.  Witness 
further  said  that  testator  said  be  did  not  care 
what  Mrs.  Burk  did  with  the  balance  of  the 
property.  The  court  excluded  this  testimony, 
and  plaintiff  excepted. 

W.  M.  Bond,  Chas.  Whedbee,  and  H.  S. 
Ward,  for  appellant  Pruden  &  Pruden, 
Shepherd  &  Shepherd,  Aydlett  &  Bhringhaus, 
and  W.  J.  Leary,  for  appellee. 

BROWN,  J.  (after  stating  the  facts  as 
above).  The  purpose  of  the  parol  evidence 
is  to  fasten  upon  the  devisee  of  Mrs.  Burk 
a  constructive  or  implied  trust  in  this  land. 
It  is  undoubtedly  true  that  equity  constructs 
and  enforces  such  trusts  by  reason  of  acts 
or  purposes  of  parties  which  are  in  violation 
of  good  faith.  Therefore,  within  the  scope  of 
that  doctrine,  it  is  very  generally  held  in 
this  country  and  in  Bngland  that  when  the 
testator  has  made  a  devise  to  a  certain  per- 
son, and,  being  about  to  alter  that  devise, 
such  devisee  induces  the  testator  to  abstain 
from  making  such  alteration  by  a  verbal 
agreement  or  by  conduct  leading  the  testator 
to  believe  that  the  devisee  will  use  the  prop- 
erty in  the  manner  intended  by  the  testator, 
equity  vrill  enforce  the  trust.  This  doctrine 
is  generally  supported  upon  the  theory  that 
the  trust  does  not  act  directly  upon  the  will 
by  modifying  the  gift,  but  that  it  acts  upon 
the  gift  itself  after  it  has  reached  the  posses- 
sion of  the  legatee.  It  is  contended  that  the 
written  will  has  been  given  full  effect  as  re- 
quired by  the  statute,  by  passing  the  absolute 
legacy,  and  that  the  equity,  to  prevent  fraud, 
raises  a  trust  in  favor  of  those  Intended  to 
be  benefited,  and  compels  the  devisee  or 
legatee,  as  a  trustee  ex  maleficio,  to  turn  over 
the  gift  to  them.  This  doctrine  of  the  courts 
of  equity  very  generally  prevails,  and  is  sup- 
ported by  eminent  text-writers.  In  fact.  It 
at  one  time  prevailed  in  this  state.  We  need 
not  examine  the  soundness  of  the  reasoning 
in  support  of  it  nor  consider  whether  such 
doctrine  does  not  give  opportunity  for  more 
frauds  than  it  serves  to  prevent 

Our  statute  (Revisal  1905,  §  8118)  enacted 
in  1844,  as  construed  and  expounded  by  this 
court,  forbids  the  recognition  of  such  doctrine 
any  longer  in  this  state,  and  the  following  of 
such  precedents,  even  if  our  Judgment  ap- 
proved them.  This  statute  was  evidently  en- 
acted in  view  of  the  decision  of  this  court 
in  1843  in  Cook  v.  Redman,  38  N.  C.  623,  in 
which  a  trust  of  this  kind  was  upheld.  It 
reads  as  follows:  "No  conveyance  or  other 
act  made  or  done  subsequently  to  the  execu- 
tion of  a  will  of,  or  relating  to  any  real  or 
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personal  estate  therein  comprised,  except  an 
act  by  whicli  sucli  will  shall  be  duly  revoked, 
shall  prevent  the  operation  of  the  will -with 
respect  to  any  estate  or  interest  in  snch  real 
or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of  his 
death."  This  statute  was  construed  in  1875 
by  an  exceptionally  able  court,  and  the  opin- 
ion delivered  by  Chief  Justice  Pearson  in  a 
notable  case  which  has  been  cited  and  ap- 
proved repeatedly  since.  Wood  v.  Cherry, 
73  N.  C.  110,  cited  and  approved  in  Avery  v. 
Stewart,  136  N.  C.  426,  48  S.  B.  775,  68  L.  R. 
A.  776;  Sykes  v.  Boone,  132  N.  C.  199.  43 
S.  Bl  645,  95  Am.  St.  Rep.  619;  Cobb  v.  Ed- 
wards, 117  N.  C.  245,  23  S.  E.  241 ;  'Herring 
V.  Sutton,  129  N.  O.  107,  39  S.  B.  772;  Pitt- 
man's  Case,  107  N.  O.  159,  12  S.  E.  61,  11  L. 
R.  A.  456,  and  many  other  adjudications  of 
this  court 

His  honor  below  based  his  ruling  upon  this 
leading  case,  and,  as  it  was  earnestly  con- 
tended upon  the  argument  that  it  has  no 
controlling  application  here,  we  will  notice 
it  at  length:  James  G.  Johnston,  of  Chowan 
county,  owned  a  tract  of  land  at  Collins' 
Point,  called  his  "Point  Plantation.*'  On 
March  12,  LS63,  he  executed  to  one  Cherry  a 
so-called  lease,  whereby  he  Indicated  his  in- 
tention that  the  lessee  should  have  the  land 
for  an  indefinite  period.  This  lease  was  in- 
effectual to  convey  any  estate,  as  was  after- 
wards determined  by  this  court  In  April, 
1863,  James  O.  Johnston,  by  will  duly  exe- 
cuted, devised  that  property  atfd  all  other 
lands  in  Chowan  county  to  Edward  Wood, 
and  constituted  him  one  of  his  executors. 
After  executing  his  will,  evidently  fearing 
his  so-called  lease  to  Cherry  was  valueless, 
Mr.  Johnston  procured  said  Wood  to  write 
the  following  paper:  **0.  J.  Cherry,  Esq., 
My  Dear  Sir:  I  address  you  this  note  to 
say  to  you  that  it  is  my  desire  that  after  my 
death  you  shall  continue  to  occupy  your  pres- 
ent residence  at  my  Point  Plantation,  re- 
taining possession  of  the  negroes  now  on  the 
farm,  named  Jacob,  George  and  Maggie,  dur- 
ing your  natural  life,  fulfilling  with  my  exec- 
utor in  Chowan  County  the  same  conditions 
and  terms  of  rent  as  agreed  upon  and  under- 
stood between  you  and  myself  heretofore. 
I  further  desire  that  shopld  you  leave  a  wife 
at  your  death,  she  shall  retain  possession  of 
said  place  during  her  widowhood  and  occu- 
pancy of  it  upon  the  same  terms.  Very  truly 
your*  friend,  Ja.  C.  Johnston."  It  is  to  be 
noted  that  this  paper  was  written  by  Ed- 
ward Wood,  the  devisee  and  executor  of 
Johnston,  and  presumably  delivered  by  him 
to  Cherry  for  Mr.  Johnston.  It  is  contended 
that  the  distinction  between  that  case  and 
the  one  at  bar  is  that  there  was  no  ptomise 
upon  the  part  of  Wood  the  devisee  to  give 
effect  to  the  expressed  wish  of  the  testator, 
and  therefore  no  trust  could  be  implied.  The 
answer  to  this  argument  is  twofold.  First 
An  express  promise  is  not  essential.  Wher- 
ever the  doctrine  contended  for  obtains,  it 


is  held  that  the  trust  will  be  implied  from 
conduct  leading  the  testator  to  believe  that 
the  legatee  or  devisee  will  use  the  property 
in  the  manner  intended  by  the  testator.  Am- 
herst College  V.  Ritch,  151  N.  Y.  317,  45  N. 
B.  876,  37  li.  R.  A«  305,  is  a  leading  case 
where  the  authorities  are  collected.  This 
doctrine  was  held  in  this  state  prior  to  the 
statute  of  1844,  and  has  ever  been  applied 
to  wills*  executed  prior  to  that  time.  It  was 
then  held  that  ''in  such  case  it  is  not  neces- 
sary that  a  promise  be  made  in  express 
terms.  Silent  assent  to  such  a  proposed 
undertaking  will  raise  the  trust"  Cook  v. 
Redman,  supra;  Thompson  v.  Newlin  (1844) 
38  N.  C.  338,  42  Am.  Dec.  169.  The  wills  in 
those  cases  were  executed  prior  to  the  act  of 
1844.  In  view  of  such  decisions  it  can  scarce- 
ly be  doubted  that,  bad  the  statute  not  been 
in  the  way,  the  court  would  have  fastened 
upon  the  devisee.  Wood,  an  implied  trust  for 
Cherry's  benefit.  The  conduct  of  Wood  in 
writing  the  letter  and  silently  acquiescing  in 
it  was  ample  assurance  to  Johnston  that  the 
former  would  respect  and  carry  out  his 
wishes.  Secondly.  The  court  so  regarded  It. 
and  in  plain  language  assumed  in  that  case 
a  promise  upon  the  part  of  Wood,  and  de- 
cided the  case  upon  that  theory,  and  never- 
theless held  that  implied  trusts  in  the  matter 
of  devises  are  expressly  excluded  by  the 
statute.  To  demonstrate  it,  we  quote  at 
length  from  the  opinion  of  the  court:  "The 
promise  of  Wood  cannot  be  enforced  on  the 
ground  of  its  creating  a  trust,  for  a  trust  can 
only  be  created  in  one  of  four  modes:  (1) 
By  transmission  of  the  legal  estate  when  a 
simple  declaration  will  raise  the  use  or  trust 
(2)  A  contract  based  upon  valuable  considera- 
tion, to  stand  seised  to  the  use  or  in  trust 
to  another.  (3)  A  covenant  to  stand  seised 
to  the  use  of  or  in  trust  for  another  upon 
good  consideration.  (4)  When  the  court  by  its 
decree  converts  a  party  into  a  trustee  on  the 
ground  of  fraud.  If  we  can  sustain  the  de> 
fendant  it  must  be  upon  this  point  that  is 
to  say,  the  fraud  in  writing  the  title  (referred 
to  in  the  pleadings)  at  the  dictation  of  the 
testator  and  the  promise  to  carry  out  his 
wishes  in  respect  thereto,  as  understood  be- 
tween them,  whereas  the  present  action  rumi 
counter  to  the  letter  and  violates  the  prom- 
ise. This  is  met  by  the  ftict  that  the  will 
had  been  executed  several  years  before  and 
an  implied  trust  is  expressly  excluded  by 
statute.  Battle's  Revisal,  c.  119,  |  44.  'No 
conveyance  or  act  done  after  the  execution 
of  a  will  shall  affect  its  provisions,  except 
it  is  so  executed  as  to  amount  to  a  revoca- 
tion.' The  letter  and  the  promise  are  both 
excluded  by  the  words  of  this  statute.  Tbe 
suggestion  that  the  time  of  the  execution  of 
a  will  is  the  time  it  takes  effect  to  wit,  the 
death  of  the  testator,  calls  for  no  remark, 
but  it  is  all  that  the  idea  of  a  trust  can  rest 
on;   ao  that  ground  falls." 

That  the  doctrine  of   implied  and  secret 
trusts  as  applicable  to  devises  prior  to  tbe 
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act  of  1S44  should  be  recognized  and  followed 
by  this  court  In  tbe  cases  we  have  quoted 
(one  of  whlcb  was  tried  by  Judge  Pearson 
blmself  in  the  superior  court),  and  then 
repudiated  In  Wood  y.  Cherry  as  contrary 
to  our  statute,  Is  conclusive  to  our  minds 
that  the  court  Intended  to  give  effect  to  what 
tt  regarded  as  the  manifest  will  of  the  Gen- 
eral Assembly,  and  to  prohibit  entirely  the  at- 
taching to  devises  secret  trusts  by  means  of 
parol  evidence  or  any  act  of  the  testator  not 
amounting  in  law  to  a  revocation  of  the  will. 
This  decision  construing  the  statute  of  18^ 
has  stood  unchallenged  for  a  third  of  a 
eentury,  and  it  has  now  become  an  estab- 
lished rule  governing  the  transmission  of 
property.  It  Is  one  of  those  decisions  which 
ought  not  now  to  be  brought  In  question. 
^'A  former  adjudication  of  this  court  in  con- 
Btrolng  a  statute  or  the  organic  law  should 
stand  when  it  has  been  recognized  for  years, 
and  in  such  case  the  principle  settled  or  the 
meaning  given  to  tbe  statute  becomes  a  rule 
for  guidance  in  making  contracts,  and  also 
a  rule  of  property."  Walker,  J.,  in  Hill  v. 
Railroad,  143  N.  C  541,  55  S.  E.  854,  9  L. 
R.  A.  (N.  S.)  606.  It  is  suggested  that  stat- 
utes somewhat  similar  to  ours  have  been 
construed  differently  in  England  and  pos- 
sibly in  some  other  Jurisdictions.  That  may 
be  true,  but  the  wisdom  of  the  Judgment  pro- 
nounced in  Wood  V.  Cherry  cannot  be  better 
exemplified  than  in  its  application  to  this 
case.  We  have  here  a  will  made  In  1888  and 
reaffirmed  by  a  codicil  executed  three  months 
before  the  testator's  death  in  1889  devising 
this  and  other  property  to  his  wife  in  fee. 
The  codicil  Indicates  that  he  had  been  con- 
stantly of  the  same  disposing  mind  for  11 
years,  and  there  Is  nothing  In  the  record  in- 
dicating any  reason  as  to,  why  the  testator 
should  change  his  mind  three  weeks  after 
its  execution.  That  he  made  a  most  natural 
disposition  of  his  property  no  one  will  deny. 
The  entire  testimony  relied  upon  to  establish 
the  trust  was  received  by  the  court,  and  then 
excluded  and  Is  sent  up  in  full  in  the  record. 
The  testimony  of  Howell  has  been  set  out 
fully  in  this  opinion.  He  undertakes  t)^  tes- 
tify to  a  conversation  which  he  says  he  heard 
between  Elisha  Burk  and  his  wife  18  years 
ago.  This  alleged  conversation  the  witness 
mentioned  to  no  one  during  Mrs.  Burk*s  life- 
time, and  only  after  her  death  in  19(M  he 
thought  to  mention  it  to  plaintifTs  husband. 
How  many  of  us  are  willing  to  narrate  with 
any  sort  of  accuracy  a  conversation  between 
others  heard  casually  IB  years  ago,  and  what 
reliance  is  there  to  be  placed  upon  such  evi- 
dence? The  only  other  evidence  offered  are 
some  alleged  declarations  of  Mrs.  Burk  testi- 
fied to  by  plaintiff's  husband  and  father,  wit- 
nesses necessarily  deeply  Interested  in  plain- 
tiff's recovery,  and  whose  testimony  must  be 
taken  with  some  grains  of  allowance.  The  evi- 
dence of  these  witnesses  may  be  true.  We  do 
not  mean  to  intimate  that  it  is  not ;  but  it  must 
occur  to  any  one  that  such  evidence  is  easy 


to  manufacture  and  extremely  hard  to  con- 
trovert after  the  lapse  of  years,  when  the 
testator  and  devisee  have  passed  away.  It 
seems  to  us  in  line  with  a  sound  public  poli- 
cy and  conducive  to  the  stability  of  written 
testaments  that  the  provisions  of  a  will  made 
hi  1868  with  all  the  formalities  of  law  and 
reaffirmed  with  equal  solemnity  In  1889, 
three  months  before  the  testator's  death, 
should  not  be  subjected  to  the  possibility  of 
change  upon  the  mere  recollection  of  wit- 
nesses, however  upright 

We  think  the  construction  of  the  statute 
made  in  Wood  v.  Cherry  gives  much  needed 
security  to  titles,  and,  if  we  felt  at  liberty 
to  disturb  It,  we  should  hesitate  long  before 
doing  so. 

No  error. 

WALKER  and  CONNOR.  JJ.,  dissent 


(147  N.  C.  1) 

GEROCK  et  al.  v.  WESTERN  UNION  TEI/E- 
GRAPH  CO. 

(Supreme  Court  of  North  Carolina.    March  4, 
■       1908.) 

1.  Appeal— Review  — Subsequent  Appeal- 
Scope  OF  Review. 

On  a  second  appeal  of  a  case  no  questions 
will  be  reviewed  which  were  decided  on  the  first 
appeal,  since  a  party  who  is  unsuccessful  in  the 
Supreme  Court  cannot  have  the  case  reheard  bj 
a  second  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  M  4358-4368.] 

2.  Teleobaphs— Delay  in  Delivering  Mes- 
sages—Actions— Damages. 

Where  a  telegraph  company  negligently  de- 
layed the  delivery  df  a  message,  with  tbe  result 
that  the  sender's  husband  was  delayed  in  reach- 
ing her  sick  bed,  the  sender  was  entitled  to  at 
least  nominal  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  70.]  • 

3.  Save. 

In  an  action  by  the  sender  of  a  message 
against  a  telegraph  company  for  mental  anguish 
caused  by  the  failure  of  the  sendee,  her  husband, 
to  return  home  as  requested  by  the  message, 
which  failure  was  caused  by  defendant's  delay 
in  delivering  the  message,  plaintiflTs  right  to  re- 
cover was  not  affected  by  the  fact  that  her 
father,  after  the  sendinij^  of  the  message,  had 
received  one  from  plaintiff's  husband  inquiring 
about  plaintiff's  condition,  and  did  not  promptly 
acquaint  plaintiff  with  its  contents,  where  he 
was  not  her  agent  to  receive  such  a  message  for 
her,  and  did  not  receive  it  in  that  capacity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  70.] 

4.  Same  — Actions  fob  Damages  — Instruc- 
tions. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  it  was  not 
error  to  refuse  a  requested  charge  that  it  was 
not  the  company's  duty  to  send  the  message  to 
the  sendee,  who  was  in  the  country  beyond  its 
delivery  limits,  where  the  court  charged  that  a 
delivery  to  the  person  in  whose  care  the  message 
was  sent,  who  lived  in  town,  was  in  law  a  de- 
livery to  the  sendee,  especially  when  tbe  court 
in  its  charge  gave  the  legal  definition  of  negli- 

§ence,  and  explained  clearly  defendant's  duty  to 
eliver  the  message  to  the  person  to  whom  it 
was  addressed  within  a  reasonable  time  after  its 
receipt  at  the  place  to  which  it  was  sent,  and 
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no  exception  was   taken  to  that  part  of  the 
charge. 

5.  Apfkal  —   RSTIVW   —   Pbesuvftionb  — 

Ck)BBEGTNE88  OF  INSTBUCTIONB. 

Where  on  appeal  the  court's  charge  is  not 
set  out  in  full  in  the  record,  it  will  be  presumed 
that  he  charged  correctly  as  to  all  the  issues  in 
the  absence  of  any  showing  to  the  contrary. 

[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  1§  3749,  3750.] 

6.  Samis— Harmless  EIbbob— Instbuotions. 

In  an  action  a^[ainst  a  telegraph  company 
for  delay  in  delivering  a  message,  an  instruc- 
tion that  delivery  to  a  person  in  whose  care 
the  message  was  sent  and  to  whom  it  was  in 
fact  delivered  was  a  delivery  to  the  sendee,  and 
that  it  was  not  the  company's  duty  to  disclose 
the  contents  of  the  message  to  that  person  upon 
delivering  it,  was  not  prejudicial  to  defendant. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S9  4219-4228.] 

7.  Telegraphs  —  Actions    for    Damages  — 
Mental  Anguish. 

Where  the  delivery  of  a  message  is  negli- 
gently delayed  by  a  telegraph  company,  the 
sender  is  entitled  to  a  reasonable  compensation 
for  mental  and  physical  anguish  suffered  by  her 
as  the  direct  and  proximate  result  of  the  delay, 
but  not  for  mere  disappointment  or  regret. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  9  70.] 

8.  Damages— <?RouNDS—"JdBNTAL  Angxhsh." 

"Mental  anguish"  is  a  high  degree  of  men- 
tal suffering,  and  not  mere  disappointment  or 
regret. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.. 6,  p.  4475.] 

9.  Telegraphs— Delay  in  Delivering  Mes- 
sage—Actions FOR  Damages. 

Where  a  telegraph  company  negligently  fail- 
ed to  promptlv  deliver  a  message  to  the  sendee's 
brother  in  whose  care  it  was  addressed,  thus 
delaying  the  sendee  in  going  to  his  sick  wife, 
the  sender,  and  rendering  the  company  liable  to 
her  for  at  least  nominal  damages,  the  subse- 
quent delay  of  the  sendee's  brother  in  deliver- 
ing the  message  did  not,  in  an  action  by  the 
sender  against  the  telegraph  company,  present 
a  question  of  contributoiy  negligence,  or  of 
proximate  cause,  but  could  be  considered  only 
on  the  question  of  damages. 

10.  Trial  —  Instruotions  —  Effect  of  Fail- 
ure TO  Ask. 

Where  defendant  asks  no  special  instruc- 
tions upon  a  certain  feature  of  the  case,  he 
cannot  complain  of  the  verdict  under  the  charge 
given  by  the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  627.] 

Appeal  from  Superior  Court,  Bertie  County ; 
W.  R.  Allen,  Judge. 

Action  by  M.  O.  Gerock  and  another  against 
the  Western  Union  Telegn^h  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

This  action  was,  brought  to  recover  damages 
for  negligently  delaying  to  deliver  a  telegram, 
which  was  sent  from  Ahoskie,  N.  C,  to  Mays- 
vlUe,  N.  C,  by  the  feme  plaintiff,  Mrs.  Gerock, 
in  the  name  of  her  father  and  agent,  J.  A. 
Copeland,  to  her  husband,  M.  O.  Gerock,  In 
care  of  his  brother  C.  O.  Gerock.  The  latter 
Is  a  barber  in  Maysville,  and  bis  shop  is  about 
150  yards  from  the  defendant's  ofQce.  His 
home  was  about  three  miles  from  Maysville  in 
the  country,  and  his  brother  was  visiting  him 
at  his  home  when  the  telegram  was  sent    The 


court  submitted  the  following  issues  to  the 
jury:  "(1)  Did  defendant  negligently  delay  the 
delivery  of  the  telegram,  as  alleged  in  the  com- 
plaint? Answer.*  'Tea.'  (2)  Was  plaintiff  in- 
jured thereby?  Answer:  'Yes.'  (3)  What 
damage  is  the  plaintiff  entitled  to  recover? 
Answer:  '$600.'" 

The  evidence  tended  to  show  that  the  mes- 
sage was  received  at  Maysville  at  4:27  p.  m. 
on  Thursday,  February  2, 1905.    O.  O.  Gerock 
was  at  his  place  of  business  in  Maysville  until 
5:42  p.  m.  on  that  day.    The  defendant's  ag«it 
did  not  deliver  the  telegram  until  9:30  a.  m. 
on  Friday,  February  3, 1905.    It  was  in  a  seal- 
ed envelope.    The  agent  did  not  inform  C,  O. 
Gerock  of  the  importance  of  the  message,  but 
said  to  liim  at  the  time  he  delivered  It:  "Here 
is  a  telegram  I  received  yesterday  afternoon 
In  your  care  for  M.  O.  Gerock."    If  C.  O.  Gerock 
had  known  the  nature  of  the  message  he  would 
have  sent  it  at  once  to  his  brother  when  be  re- 
ceived it    He  did  not  deliver  it  to  him  until 
6  o'clock,  February  3,  1906,  when  he  retomed 
to  his  home  at  the  usual  hour.     He 'would 
have  given  it  to  his  brother  Thursday  evening, 
if  it  had  been  received  that  evening  from  tlie 
defendant's   agent     C.   O.   Gerock   went   to 
Maysville  as  early  as  7  o'clock  on  Friday 
morning,  but  did  not  receive  the  message  un- 
til 9:30  o'clock.    The  message  was  in  the  fol- 
lowing words :  "India  is  sick  with  grippe — ^not 
dangerous — wants   you   to   come" — and    was 
dated  February  2,  1905.    India  is  the  wife  of 
M.  O.  Gerock.    The  train  leaves  Masrsville  at 
4:22  p.  m.  for  Ahoskie,  and  arrives  there  at 
10:36  a.  m.  the  next  day.     If  C.  O.  Gerock 
had  delivered  the  message  to  his  brother  M. 
O.  Gerock  at  any  time  before  12  o'clock  Fri- 
day, the  latter  could  have  reached  Ahoskie  by 
10:36  a.  m.  Saturday.    He  left  Maysville  Sat- 
urday at  4 :22  p.  m.,  and  did  not  reach  Ahos- 
kie until  Sunday  afternoon  about  5  o'clock. 
If  he  had  received  the  message  Thursday  even- 
ing, he  '*would  have  ^iven  to  Newbem  and 
arrived   at  Ahoskie  the   next   day,    Friday, 
February  3,  1905,"  though  he  also  testifled 
that  he  "expected"  he  would  have  driven  to 
Newbem  Thursday  night    He  could  not  drive 
throi]^  the  country  to  Newbem  Friday  night, 
owing  to  the  bad  weather,  snow  having  fallen 
in  the  meantime.    J.  A.  Copeland  received  a 
telegram  from  M.  O.  Gerock  Saturday  morn- 
ing about  10  o'clock  inquiring  how  his  wife 
was.    He  did  not  tell  Mrs.  Gerock  of  the  mes- 
sage until  later  in  the  day — ^af ter  12  o'clock— 
but  wired  to  M.  O.  Gerock  that  she  was  bet- 
ter.    When  he  told  Mrs.  Gerock  of  her  hus- 
band's message  to  him,  he  found  her  in  bed 
and  worse.     She  was  nervous,  and  troubled 
about  her  husband's  not  coming.   The  defend- 
ant's agent  in   Maysville  knew  that  M.  0. 
Gerock  was  in  the  country  about  three  miles 
from  Maysville.    Her  husband's  failure  to  come 
Saturday  morning  caused  Mrs.  Gerock  mental 
and  "physical"  suffering,  and  made  her  a  great 
deal  worse.    She  had  a  nervous  chill,  went  to 
bed,  and  did  not  get  up  again  that  day.    Her 
"mental   anguish   was   agonhilng,"   and  was 
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caused  by  his. not  coming  when  she  expected 
bim.  Her  husband  was  frail  and  weak.  She 
needed  him  during  her  sickness.  Mrs.  Grerock 
had  the  words  "not  dangerous"  inserted  In  the 
message  to  allay  her  husband's  fears  on  ac- 
count of  his  weak  condition. 

The  defendant  introduced  no  testimony.  A 
motion  to  nonsuit  the  plaintiff  was  overruled, 
and  the  defendant  excepted.  The  court  read 
the  notes  of  the  evidence  to  the  jury,  and  re- 
cited in  full  all  the  contentions  of  each  party, 
applying  the  facts  to  the  law.  The  defendant 
requested  the  court  to  give  the  following  in- 
structions to  the  jury :  First.  That  upon  the 
testimony  in  the  case  the  plaintiffs  are  not  en- 
titled to  recover,  and  the  Jury  will  answer 
the  issue  as  to  negligence  "No."  Second. 
There  can  be  no  recovery  for  mere  dissai^ 
pointment,  that  is,  at  the  husband's  not  com- 
ing; nor  can  there  be  any  recovery  for  men- 
tal suffering  endured,  if  any,  after  M.  O. 
Gero<^'8  wife's  father,  J.  A.  Copeland,  got  a 
telegram  from  him  on  Saturday.  Third.  It 
was  not  the  duty  of  the  company  to  send  the 
message  to  M.  O.  Gerock,  who  was  in  the 
country,  and  beyond  its  delivery  limits.  The 
first  instruction  was  refused,  and  the  second 
and  third  were  also  refused,  except  as  given 
in  the  charge.    The  defendant  duly  excepted. 

"The  court  gave  the  proper  legal  definition 
of  n^Iigence,  and  stated  clearly  to  the  jury 
the  duty  of  the  defendant  to  deliver  the  mes- 
sage after  its  receipt  in  MaysvUle  to  the  per- 
son to  whom  it  was  addressed  within  a  rea- 
sonable time.  There  was  no  exception  taken 
to  the  court's  definition  of  negligence,  nor  to 
its  charge  as  to  the  duty  of  the  defendant 
The  court  then  proceeded  to  charge  the  jury 
on  each  issue  separately.  On  the  first  issue 
the  court  charged  as  to  the  general  law  of 
negligence,  and  as  to  the  duty  the  defendant 
•owed  the  plaintiff.  On  this  issue  the  court 
arrayed  all  of  the  facts  and  circumstances  ap- 
plicable thereto."  The  court  further  charged 
as  to  this  issue:  First.  "It  was  the  duty  of 
the  defendant  to  transmit  and  deliver  the 
message  within  a  reasonable  time,  and  a  fail- 
ure to  do  so  was  negligence.  Reasonable  time 
is  governed  by  the  circumstances  of  the  case. 
There  was  no  negligence  in  transmitting  the 
message  to  Maysville  as  it  reached  there  at 
4:27  p.  m.  on  Thursday,  February  2,  1905. 
The  telegram  was  addressed  in  care  of  C.  O. 
Gerock,  and  the  delivery  to  him  was  in  law  a 
delivery  to  the  husband."  The  defendant 
had  requested  the  court  to  charge  the  jury  as 
follows:  "That  when  the  company  delivered 
the  telegram  to  C.  O.  Gerock,  it  was  a  de- 
livery to  M.  O.  Gerock."  To  the  last  instruc- 
tion the  defendant  excepted.  The  court  charg- 
ed on  the  second  issue  as  follows:  Second :  "If 
the  jury  answer  the  first  issue  *Yes,'  and  they 
further  find  from  the  evidence  that  M.  O. 
Gerock  would  have  reached  his  wife  earlier 
if  the  telegram  had  been  delivered  within  a 
reasonable  time,  they  should  answer  the 
second  issue  'Yes' ;  otherwise  *No'  "  The  de- 
fendant excepted.     The  court  charged  the  jury 


that  it  was  not  the  duty  of  the  defe£idant  to 
disclose  the  contents  of  the  message  to  C.  O. 
Gerock  when  it  was  delivered  to  him.  The 
facts  were  fully  recited,  and  the  contentions 
arrayed  on  the  second  issue,  and  the  question 
as  to  who  had  the  burden  of  proof  was  fully 
explained  as  to  all  the  issues.  On  the  third 
issue  the  court  charged  the  Jury  as  follows: 
Third.  "If  you  answer  the  first  and  second  is- 
sues 'Yes,'  then  the  plaintiff  is  entitled  to  a 
reasonable  compensation  for  the  mental  and 
physical  suffering  which  was  the  direct  and 
proximate  result  of  defendant's  act"  The 
defendant  excepted.  The  court  further  charg- 
ed: Fourth.  "You  cannot  allow  anything 
for  mere  disappointment  or  regret  Mental 
anguish  means  more  than  thiSw  It  means  a 
high  degree  of  mental  suffering;  and  if  there 
was  not  such  suffering,  you  will  allow  noth- 
ing for  mental  anguish."  The  defendant  ex- 
cepted. The  other  exceptions  were  substan- 
tially like  those  already  taken  by  the  defend- 
ant 

There  was  a  verdict  for  plaintiffs,  and  Judg- 
ment thereon,  whereiq>on  the  defendant  ap- 
pealed. 

F.  H.  Busbee  &  Son,  Winston  &  Mathewa» 
and  Geo.  Cowper,  for  appellant  St  lieon 
Scull,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  This  case  was  before  us  at  a  former 
term.  142  N.  C.  22,  64  S.  B.  782.  We  will 
not  review  any  question  which  was  then  de- 
cided, as  a  party  who  loses  in  this  court  can- 
not have  the  case  reheard  by  a  second  appeal. 
Holland  v.  Raihroad,  143  N.  C.  435,  55  S.  E. 
835.  The  court  held  in  that  appeal,  upon  a 
motion  to  nonsuit,  that  there  was  evidence 
sufficient  to  be  submitted  to  the  juiy  upon 
the  question  of  negligence.  It  is  now  said  by 
counsel  that  it  did  not  appear  in  the  former 
appeal  that  a  train  left  Friday  afternoon  at 
4:22  for  Ahoskie,  via  Newbern  and  Golds- 
boro.  But  this  is  a  mistake.  It  does  so  ap- 
pear in  the  original  case  on  appeal,  though 
not  so  stated  in  the  opinion.  But  we  think 
the  Judgment  should  be  affirmed  on  other 
grounds.  There  was  no  special  instruction 
requested  as  to  the  duty  of  G.  O.  Gerock  to 
deliver  'the  message  Friday  morning  in  time 
for  his  brother  M.  O.  Gerock  to  leave  Mays- 
ville on  the  afternoon  train,  as  will  appear 
hereafter.  We  cannot  sustain  the  motion  to 
nonsuit,  nor  declare  that  there  was  any  error 
in  the  refusal  of  the  first  prayer  of  the  de- 
fendant for  an  instruction  to. the  jury  to  the 
effect  that  the  plaintiff  is  not  entitled  to  re- 
cover, and  they  should  answer  the  first  is^ 
sue  as  to  negligence  "No,"  for  the  simple  rea- 
son that  we  have  before  decided  that  there 
was  evidence  of  negligence.  Besides  there 
having  been  evidence  of  a  negligent  delay  in 
delivering  the  message  until  Friday  morning, 
which  was '  not  seriously  controverted,  the 
feme  plaintiff  was  entitled  to  recover  at  least 
nominal  damages. 
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The  Judge  gave  the  first  part  of  the  second 
prayer,  and  charged  the  Jury  that  they  conld 
not  allow  anything  for  mere  disappointment 
or  regret,  and  explained  to  the  Jury  what  con- 
stituted mental  anguish  for  which  damages 
could  be  awarded.  As  to  the  second  part  of 
the  second  prayer,  we  are  unable  to  see  how 
the  receipt  of  the  telegram  by  J.  A.  Copeland 
from  M.  O.  Gerock,  merely  inquiring  about 
the  condition  of  his  wife,  can  affect  her  right 
to  recover  damages  for  her  mental  anguish, 
if  proximately  caused  oy  the  defendant's  neg- 
ligence. Copeland  was  not  her  agent  to  re- 
ceive such  a  message  for  her,  and  he  did  not 
receive  it  in  any  such  capacity,  and  she  can- 
not be  prejudiced  by  any  failure  on  his  part 
to  communicate  its  contents  to  her.  It  was  a 
mere  inquiry  addressed  to  Ck>peland;  and,  if 
she  had  been  informed  of  Its  nature,  it  would 
not  have  tended  to  allay  her  anxiety,  but 
might  have  increased  it. 

The  Judge  virtually  gave  the  third  instruc- 
tion requested  by  the  defendant  when  he  told 
the  Jury  that  a  delivery  to  C.  O.  Gerock  was, 
in  law,  a  delivery  to  the  husband  of  the  feme 
plaintiff,  M.  O.  Gerock.  Besides,  it  is  stated 
in  the  case  that  the  Judge  gave  the  proper 
legal  definition  of  negligence,  and  explained 
clearly  to  the  Jury  the  duty  of  the  defendant 
to  deliver  the  message  after  its  receipt  at 
Maysville  to  the  person  to  whom  it  was  ad- 
dressed within  a  reasonable  time,  and  no  ex- 
ception was  taken  to  this  part  of  the  charge. 
It  is  also  stated  that  the  Judge  charged  the 
Jtiry  upon  each  issue  separately.  On  the  first 
issue  he  explained  the  general  law  of  negli- 
gence and  the  duty  which  the  defendant  owed 
the  plaintiff,  and  he  arrayed  all  of  the  facts 
and  circumstances  applicable  thereto.  No  ex- 
ception was  taken  to  this  part  of  the  charge. 
What  the  judge  did  say  to  the  Jury  is  not  ful- 
ly set  out,  and  we  must  assume  in  this  court 
that  he  charged  correctly  as  to  all  the  Issues, 
in  the  absence  of  any  showing  to  the  con- 
trary, as  we  do  not  perceive  that  there  was 
error  in  the  instructions  of  the  court  below, 
so  far  as  they  are  set  forth.  The  defendant 
did  except  to  the  first  Instruction  of  the  court 
as  to  negligence,  as  indicated  above  in  the 
statement  of  the  case ;  but  we  can  see  no  er- 
ror therein,  considering  the  former  decision 
of  this  court 

The  instruction  that  a  delivery  to  O.  O. 
Gerock  was  a  delivery  to  M.  O.  Gerock,  and 
that  it  was  not  the  duty  of  the  defendant  to 
disclose  the  contents  of  the  message  to  G.  O. 
Gerock  when  it  was  delivered  to  him,  was  cer- 
tainly not  prejudicial  to  the  defendant  As 
the  charge  is  not  set  out  in  full,  we  are  not  in- 
formed as  to  how  the  court  specially  instruct- 
ed the  Jury  with  reference  to  the  duty  of  a  O. 
Gerock  as  to  the  delivery  of  the  telegram  af- 
ter he  received  it.  The  Judge  may  have  given 
very  proper  instructions  upon  this  question, 
and  we  must  assume  that  he  did.  There  was 
no  special  instruction  regarding  that  feature 
of  the  case  requested  by  the  defendant  The 
plaintiff  was,  in  a  legal  sense,  injured  by  the 


negligence  of  the  defendant's  agent  in  delay- 
ing the  delivery  of  the  message,  and  was  esk- 
titled  to  nominal  damages,  and  the  charge  of 
the  court  upon  the  second  issue  was  in  that 
view  correct,  apart  from  the  other  considera- 
tions we  have  mentioned.  Whether  the  plain- 
tiff was  entitled  to  substantial  damages,  if 
there  was  any  negligence  on  the  part  of  C  O. 
Gerock,  is  another  and  different  question.  We 
must  again  assume  that  the  court  instructed 
the  Jury  correctly  as  to  this  matter,  as  the 
charge  is  not  all  set  out  The  exceptions  to 
the  part  of  the  charge  relating  to  damages  are 
not  tenable.  There  was  evidence  of  mental 
and  physical  suffering,  and  the  instruction  as 
to  mental  anguish  was  not  erroneous. 

As  the  defendant  was  guilty  of  n^ligenoe 
tn  postponing  the  delivery  of  the  message  until 
Friday  morning,  thereby  preventing  M.  O. 
Gerock  from  leaving  Thursday  night,  and  as 
this  was  a  breach  of  duty  entitling  the  plain- 
tiff, at  least,  to  nominal  damages,  the  negli- 
gence of  C.  O.  Crerock,  if  any,  in  not  deliver- 
ing the  telegram  to  his  brother  in  time  for 
him  to  take  the  train  that  afternoon,  related 
to  the  question  of  damages,  and  could  be  con- 
sidered only  under  the  third  issue.  But  we 
are  of  the  opinion  that  the  delay  on  the  part 
of  C.  O.  Gerock  in  delivering  the  message 
was  executed  by  the  prior  negligence  of  the 
defendant  in  delaying  its  delivery  from  the 
time  it  was  received  until  Friday  morning, 
which  either  imposed  the  duty  upon  It  to  noti- 
fy C.  O.  Gerock  of  the  importance  of  the  mes- 
sage, which  could  have  been  done  without  dis- 
closing its  contents,  or  at  least  left  it  as  an 
open  question  for  the  Jury  to  decide  whetlier 
he  acted  as  a  man  of  ordinary  prudence  wonld 
have  done  under  the  same  circumstances. 
The  defendant's  operator  knew  the  circum- 
stances, and  especially  did  he  know  the  fact 
that  0.  O.  Gerock  would  not  return  to  his 
home  until  late  in  the  afternoon.  No  instruc- 
tions were  asked  upon  this  aspect  of  the  case, 
and  the  defendant  cannot  therefore  complain 
of  the  result  Simmons  v.  Davenport,  140  N. 
C.  407,  5B  S.  B.  225.  The  uncontroverted  farts 
of  this  case  entitled  the  plaintiff  to  a  favora- 
ble finding  upon  the  first  and  second  issues. 
The  conduct  of  C.  O.  Gerock  did  not  presoit 
a  question  of  contributory  negligence  or  of 
proximate  cause,  but  of  damages,  as  the  de- 
fendant bad  already  established  a  good  cause 
of  action  by  showing  the  prior  negligence  of 
the  defendant  This  case  is  not  like  Lefler  v. 
Telegraph  Co.,  131  N.  0.  355,  42  S.  B.  819,  58 
L.  R.  A.  477.  In  that  case  there  was  no  prior 
negligence  of  the  company. 

No  error. 

aa  N.  c.  20) 

CAHO  V.  NORFOLK  &  S.  RY.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     Marcli  4, 
1908.) 

1.  Pleadings  —  Joint   Demurrer— Plbadixc. 
Good  in  Part. 

Where   defendants    join    in  a   demurrer  to 
the  complaint,  if  the  complaint  states  a  cause 
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of  action  against  either  of  defendants,  the  de- 
nrarrer  must  be  overruled. 

[EM.  Note.— For  cases  in  point,  see  Gent  Dig. 
^L  39,  Pleading,  §  463.] 

2L   GOBPOBATIONS— GOUPENSATION  OF  OfFIGXBS 
— OONTRACT.  .    . 

In  the  absence  of  an  express  contract  made 
prior  to  the  performance  of  the  services,  an  of- 
ficer  of  a  corporation  cannot  maintain  an  ac- 
tion for  compensation. 

[Ed.  Note.— For  cases  in  noint,  see  Gent.  Dig. 
vol.  12,  GorporaUons,  9S  1334-133&] 

3.  Samx. 

Where  power  is  conferred  by  the  charter 
on  corporate  directors  to  elect  officers  and  fix 
their  salaries,  the  salaries  must  be  fixed  at  the 
time  of  election,  and  cannot  be  left  open  for 
future  adjustment 

[Ed.  Note.— For  cases  in  point,  se^  Gent  Dig. 
▼ol.  12,  Gorporations,  S  1341.] 

4.  Sams— Action  of  Stoceholdkbs. 

A  contract  properly  made  by  corporate 
stockholders  for  extra  compensation  of  one  of  its 
officers  i«  valid  without  approval  of  the  board  of 
directors. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.   12,  GorporaUons,  |  1S41,} 

Appeal  from  Superior  Gourt,  Pamlico 
Ooniity;  Lyon,  Judge. 

Action  by  W.  T.  Gaho  against  the  Nor- 
folk &  Southern  Railway  Gompany  and  oth- 
ers. From  a  Judgment  for  plaintiff  on  de- 
murrer to  the  complaint,  defendants  appeal. 
Affirmed. 

This  cause  was  heard  upon  demurrer  to  the 
complaint  Plaintiff  alleged:  The  incorpora- 
tion of  the  several  defendants.  ''That  plain- 
tiff, at  request  of  defendant  Pamlico,  Orient- 
al &  Western  Railroad  Gompany,  procured  a 
charter  for  said  company  and  organized  said 
company,  and  rendered  services  and  expend- 
ed money  In  said  organization  for  said  com- 
pany, for  which  the  said  Pamlico,  Oriental 
ft  Western  Railroad  Company  promised  to 
pay  plaintiff  the  sum  of  $551.25.  That  said 
Pamlico,  Oriental  &  Western  Railroad  Gom- 
pany has  paid  plaintiff  on  said  account  the 
sum  of  $485,  leaving  a  balance  due  and 
owlnsr  to  plaintiff  on  said  account  the  sum 
of  $66.25,  which  said  defendant  promised 
and  agreed  to  pay  to  the  plaintiff.  That 
said  defendant  Pamlico,  Oriental  &  Western 
Railroad  Gompany  has  not  paid. the  sum  of 
$66.25,  although  often  demanded  by  the 
plaintiff.  That  he  rendered  service  to  de- 
fendant Pamlioi^  Oriental  &  Western  Rail- 
road Oompany  as  attorney  and  president, 
at  request  of  said  company,  and  expended 
money  in  advertising  for  said  company  to 
the  amount  of  $8,855.25,  which  the  said  de- 
fendant Pamlico,  Oriental  &  Western  Rail- 
road Gompany  promised  and  agreed  to  pay 
to  the  plaintiff.  That  plaintiff  has  received 
on  said  account  the  sum  of  $165,  leaving  a 
balance  due  and  unpaid  and  owing  to  plain- 
tiff the  sum  of  $8,600.25,  which  defendants 
promised  and  agreed  to  pay  to  the  plaintiff. 
That  the  defendants  have  not  paid  the  said 
account,  although  often  demanded  by  the 
plaintiff  That  on  the  27th  day  of  February, 
1906,  the  directors  of  the  said  Pamlico,  Ori- 
60  8.B.-^1 


ental  &  Western  Railroad  Gompany  met, 
at  Newbem,  N.  G.,  pursuant  to  a  regular 
call,  adopted  a  resolution  approving  and  al- 
lowing said  claim,  as  set  out  In  plaintifTs 
cause  of  action,  and  promised  to  pay  the 
same,  copy  of  which  is  hereunto  annexed, 
marked  'Exhibit  A,'  referred  to  and  made  a 
part  of  this  complaint  That  the  defendant 
Virginia  &  Garolina  Ooast  Railroad  Gom- 
pany purchased  all  the  rights,  privileges, 
franchises,  and  assets  of  every  nature  of 
the  said  defendant  Pamlico,  Oriental  & 
Western  Railroad  Gompangi  and  assumed 
all  the  liabilities  of  the  said  defendant  Pam- 
lico, Oriental  ic  Western  Railroad  Gompany, 
Including  the  claim  of  the  plaintiff  as  above 

set  forth.    That  on  or  about  the day 

of  December,  1906,  the  defendant  Norfolk  & 
Southern  Railway  Gompany,  by  merger  with 
Its  codefendant,  Pamlico,  Oriental  &  West- 
em  Railroad  Gompany,  and  Virginia  ic  Gar- 
olina Goast  Railroad  Gompany,  assumed  all 
the  liabilities  of  said  Pamlico,  Oriental  & 
Western  Railroad  Gompany,  and  said  Vir- 
ginia &  Garolina  Goast  Railroad  Gompany, 
including  the  claims  and  demands  of  plain- 
tiff, as  above  set  forth,  as  plaintiff  Is  in- 
formed and  believes,  as  appears  from  the 
letter  hereunto  annexed,  marked  'Bxhiblt 
B'  and  made  a  part  of  complaint" 

For  a  second  cause  of  action  plaintiff  com- 
plains and  alleges;  "That  he  rendered  serv- 
ices to  defendant  Pamlico,  Oriental  &  West- 
ern Railroad  Gompany  as  attorney  and  pres- 
ident, at  request  of  said  company,  from 
April  20,  1905,  to  May  8,  1906,  for  which 
services  the  said  company  Is  indebted  to  the 
plaintiff  in  the  sum  of  $1,069.50,  which  the 
said  defendant  the  Pamlico,  Oriental  & 
Western  Railroad  Gompany  promised  and 
agreed  to  pay  to  the  plaintiff.  That  the  de- 
fendants have  not  paid  the  said  account 
although  often  demanded  by  the  plaintiff.*' 

Attached  to  the  complaint  is  a  copy  of  the 
proceedings  of  the  board  of  directors  of  the 
Pamlico,  Oriental  &  Western  Railroad  Gom- 
pany: ''February  27,  1906.  Pursuant  to  the 
call  of  the  president  the  board,  etc.,  met 
and  was  called  to  order  by  the  president 
W.  T.  Gaho.  •  ♦  •  The  following  direct- 
ors were  present:  W.  T.  Gaho,  D.  H.  Hook- 
er, etc.  The  president  called  D.  H.  Hooker 
to  the  chair  and  retired.  W.  T.  Gaho  pre- 
sented his  account  to  the  board  and  on  mo- 
tion the  account  was  filed  with  the  secre- 
tary. •  •  •  On  motion  of  C.  M.  Babbitt, 
the  following  account  of  W.  T.  Gaho,  pres- 
ident of  the  P.,  O.  &  W.  R.  R.  Go.  was  al- 
lowed, to  wit:"  The  account  consists  of  a 
number  of  items,  such  as  services  rendered 
in  procuring  charter  of  March  9,  1891,  $500; 
credit  by  amount  paid  by  charter  members 
$235;  by  shares  of  6to<^  to  be  Issued  at  $10 
a  share  $250;  to  advertising  meeting  to  or- 
ganize, $350;  other  items  for  advertising 
meeting  for  organization  aggregating  about 
$50.  On  September  30,  1891,  a  balance  in 
struck  showing  amount  due  plaintiff  $66.20 
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It  l8  Stated  that  this  amatint  Is  due  "up  to 
ind  including  organization."  On  June  18» 
1802,  a  charge  is  made  for  "salary  and  fees 
as  president  from  June,  1801,  to  June,  1802, 
$500."  A  similar  charge  is  made  on  June 
18th  of  each  year  up  to  and  Including  June 
18,  1001.  On  June  18,  1002,  1003,  and  1004, 
a  charge  of  $000  annually  for  ''salary  and 
fees  as  president"  On  April  20,  1005,  a 
charge  Is  mad^  of  $1,000  for  ^'salary  and  fees 
as  president,  including  Incidental  expenses 
to  date  from  June  18,  1004."  Two  items 
are  charged— >J%ne  18,  1003,  and  June  18, 
1004:  "To  advertising  bond  election  in  Bay- 
boro  Sentinel  $57.50  and  $31.50.  Credits 
are  given  In  1004  and  1005  of  amounts  paid 
by  Gullen  Construction  Co.  and  J.  A.  Bryan 
aggregating  $165,  leaving  a  balance  due  of 
$8,600.25.  This  is  in  addition  to  the  amount 
demanded  on  account  of  the  second  cause  of 
action." 

Defendants  joined  in  a  demurrer,  the 
grounds  of  which  are  set  forth  in  the  opinion. 
Demurrer  was  overruled.  Defendants  ex- 
cepted and  appealed. 

Im  J.  Moore,  for  ai^;>ellants.  W.  D.  Mclver 
and  D.  Im  Ward,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  The  defendants  having  joined  In  the 
demurrer,  if  the  complaint  states  a  cause  of 
action  against  either  of  them,  it  must  be 
overruled.  Conant  v.  Barnard,  103  N.  C.  815, 
0  S.  m  575;  Blackmore  v.  Winders,  144  N. 
C.  212,  56  8.  B.  874.  If  therefore,  a  cause  of 
action  is  stated  against  the  Pamlico,  Orien- 
tal &  Western  Railroad  Company,  we  may 
not  inquire  whether  any  is  stated  against  its 
codefendants  who  join  in  the  demurrer,  but 
must  adjudge  that  they  answer  over.  It  is 
proper  to  say  that  no  ground  of  demurrer  is 
stated  which  does  not  apply  to  all  of  the  de- 
fendants. Is  any  cause  of  action  stated 
against  the  Pamlico,  Oriental  &  Western 
Railroad  Company?  While  a  number  of 
grounds  of  demurrer  are  set  forth,  they  all 
involve  the  same  objection — ^that  no  cause  of 
action  is  stated,  for  that  there  is  no  aver- 
ment that  any  salary  was  afiixed  to  the  office 
of  president  prior  to  February  27,  1006.  The 
authorities  cited  by  counsel  for  defendants 
amply  sustain  his  contention  that.  In  the  ab- 
sence of  an  express  promise  made  prior  to 
the  performance  of  the  service,  an  officer  of 
a  corporation  cannot  maintain  an  action  for 
compensation;  that  he  cannot  sue  upon  a 
quantum  meruit  "An  officer  has  no  right 
to  compensation  for  services,  except  by  ex- 
press agreement  preceding  the  services  reur 
dered."  It  is  said:  "Officers  of  modem  busi- 
ness corporations  are  usually  awarded  a  sal- 
ary, either  by  express  provision  of  the  char- 
ter, or  by-laws  of  the  corporation,  or  by  res- 
olution of  the  board  of  directors.  In  such 
cases  they  are,  of  course,  entitled  to  recover 
the  compensation  so  fixed  or  agreed  upon." 
21  Am.  &  Eng.  Enc.  906.    "An  agreement  by 


the  board  of  directors  to  pay  an  officer  or 
director  for  past  services,  where  there  was 
no  prior  agreement  to  that  effect.  Is  without 
consideration,  and  is  not  binding  -on  the  e<St- 
poration;  but,  where  there  was  a  prior  agree- 
ment for  compensation,  a  vote  of  the  direct- 
ors, after  the  services  were  rendered  to  pay 
for  the  same,  is  valid  and  binding."  •  Id.  906; 
10  Cyc.  021.  "Where  official  or  other  s«-- 
vices  are  rendered  to  the  corporation  upon 
the  previous  understanding  that  compensa- 
tion is  to  be  paid  therefor,  it  may  be  re- 
covered upon  the  Implied  promise;  but  on 
the  contrary,  if  there  be  no  such  previous 
promise  made  by  the  stockholders  or  direct- 
ors at  any  authorized  meeting;  any  under- 
taking of  the  directors  or  stockholders  to 
pay  for  such  past  services  is  without  con- 
sideration, and  void."  2  Beach,  Prlv.  Corp. 
9  722;  Martlndale  v.  Wilson-Cass  Co.,  134 
Pa.  848,  19  Atl.  680,  19  Am.  St  Rep.  706: 
Womack,  Priv.  Corp.  472.  The  authorities 
are  uniform.  If  the  law  were  otherwise, 
stockholders  and  creditors  of  corporations 
would  have  no  protection  against  confisca- 
tion of  the  coriK)rate  property  by  reckless 
extravagance,  or  corrupt  combination  of  ofll- 
cers  and  directors  to  impose  debts  and  lia- 
bilities for  past  services.  A  stockholder 
would  never  be  able  to  know  the  value  of  his 
stock,,  or  a  creditor  the  amount  of  debts  for 
which  the  corporation  is  liable.  Where  pow- 
er Is  conferred  by  the  charter  upon  directors 
to  elect  officers  and  fix  their  salaries,  the 
power  must  be  exercised  at  the  same  time 
and  not  left  open  for  future  adjustment  It 
Is  but  just  to  all  persons  concerned  that  the 
expenses  Incident  to  operating  the  business 
of  the  corporation,  so  far  as  salaries  are 
concerned,  shall  be  fixed  and  made  a  matter 
of  record.  This  complaint  presents  a  strik- 
ing illustration  of  the  wisdom  of  the  law. 

Without  questioning  the  motives  of  any 
one.  It  is  manifest  that  the  value  of  the  cor- 
porate property  will  be  greatly  lessened  by 
fixing  upon  it  nearly  $10,000  for  "salary  and 
fees"  to  the  president  running  through  a  pe- 
riod of  14  years.  The  difficulty  which  con- 
fronts the  defendants  is  that  the  plaintiff 
alleges  that  the  services  were  rendered  and 
the  amounts  expended  at  the  request  of  the 
corporation;  and  that  It  expressly  promis- 
ed and  agreed  to  pay  the  amount  The  cause 
of  action  Is  upon  an  express  contract  and 
promise  made,  not  by  the  directors,  but  by 
the  corporation.  If,  as  alleged,  the  company 
— the  stockholders — requested  the  plaintiff 
to  render  the  service  as  president  and  at- 
torney, and  promised  to  pay  the  specific 
amount  named,  we  cannot  see  any  good  rea- 
son why  he  may  not  recover.  The  contract 
Is  not  ultra  vires.  While  it  is  true  that  an 
officer  of  a  corporation  cannot  charge  for 
extra  services,  except  upon  an  express  prom- 
ise preceding  their  rendition,  we  can  see  no 
reason,  unless  a  fraud  upon  creditors,  why 
the  stockholders  by  a  unanimous  vote,  may 
not  make  such  a  contract  as  plaintiff  sets 
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oat.  However  imprudent  it  may  be,  if  all  of 
tlie  parties  interested  make  the  contract,  the 
court  may  not  refuse  to  enforce  it  The 
plaintifTs  cause  of  action  receives  no  force 
or  validity  from  the  action  of  the  board  of 
directors  on  February  27,  190a  If  the  com- 
pany was  liable,  as  alleged,  by  reason  of  a 
previous  request  and  express  promise  to  pay, 
it  required  no  action  by  the  directors  to  "ap- 
prove and  allow"  the  claim.  If  there  was  no 
such  request  and  promise,  the  action  of  the 
board  is  without  consideration  and  void.  The 
demurrer  must  be  overruled,  and  the  defend- 
ants answer  over. 

The  judgment  of  his  honor  is  affirmed. 


(147  N.  c.  11) 

SUTTON  et  ux.  v.  JENKINS. 

(Supreme  Court  of  North  Carolina.    March.  4, 
190&) 

1.  EtoTOPPEii— By  Deed. 

A  tract  of  land  subject  to  mortgage  was 
conveyed  to  one  of  plaintiffs  and  defendant,  who 
were  sister  and  brother,  and  they  undertook 
to  divide  the  same,  each  entering  into  posses- 
sion of  their  respective  parts.  The  mortgage 
was  assigned  to  their  father,  and  afterwards 
foreclosed  by  him,  and  title  acquired  under  the 
foreclosure,  after  which  he  conveyed  the  entire 
tract  to  defendant,  reserving  a  life  estate  to  him- 
self and  wife.  Prior  to  the  latter  deed  to  de- 
fendant, plaintiffs,  who  are  husband  and  wife, 
conveyed  the  premises,  taking  back  a  mortgage 
to  secure  the  purchase  money,  which  was  fore- 
closed, and  the  land  purchased  by  defendant,  to 
whom  plaintiff  conveyed  it  under  a  power  of 
sale,  and  then  defendant  immediately  reconvey- 
ed  it  to  plaintiff,  defendant  paying  no  money  for 
the  land,  and  receiving  no  benefit  from  the  trans- 
action, all  of  which  took  place  prior  to  the  deed 
to  defendant  from  his  father.  Held,  that  defend- 
ant was  not  estopped  from  claiming  the  prem- 
ises. 

2.  Tenancy  in  Covmon— Severance  of  Co- 
tenancy. 

Unity  of  possession  being  the  onlv  unity 
essential  to  a  tenancy  in  common,  anjrthmg  that 
operates  to  destroy  this  unity  will  dissolve  the 
co-tenancy. 

3.  Same—Acquisition  of  Outstanding  Ti- 
tle. 

Where  a  mortgage  on  property  held  by  ten- 
ants in  common  was  foreclosed  and  the  prop- 
erty sold  at  judicial  sale,  and  conveyed  to  the 
purchaser,  the  relationship  of  the  tenants  in 
common  was  severed,  and  did  not  estop  one  of 
such  tenants  from  claiming  the  property  under  a 
deed  from  tiie  owner. 

4.  Evidence— Pbesumptions—Reguiabity  of 
mobtoaoe  fobeclosube. 

In  an  action  involving  the  title  to  land  un- 
der foreclosure  of  mortgage,  where  the  judgment 
roll  of  the  foreclosure  proceedings  is  not  before 
the  court,  and  the  action  is  referred  to  only 
by  its  title,  the  court  must  take  the  proceedings 
to  be  regular  until  it  is  shown  to  the  con- 
trary; and,  although  such  title  does  not  show 
that  glII  the  necessary  parties  were  included,  the 
general  presumption  is  that  the  proceedings  were 
regular,  and  included  all  necessary  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  104.] 

5.  Adverse  Possession— Coloe  of  Title— Ib- 
beouulb  b'obeclosube. 

A  deed  from  the  proper  officer  on  fore- 
closure sale,  even  though  the  proceedings  are 
void,  is  sufficient  to  give  color  of  title,  and,  if 
the  grantee  entered  under  such  color  and  re- 
mained in  active  possession  for  the  proper  time, 


he  acquired  an  indefeasible  title  as  against  all 
persons  not  under  disability. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  1,  Adverse  Possession,  g  453.] 

0,  Limitation    of  Actions  —  Tbust>-Ooveb- 

TUBE. 

Where  a  husband  acquired  title  to  the  land, 
which  he  failed  to  assert,  the  statute  of  limita- 
tions be^an  to  run  against  him  from  the  date  of 
its  acquisition,  whether  he  acquired  title  for  his 
own  benefit  or  in  trust  for  his  wife,  as  it  is  well 
settled  that,  if  a  trustee  is  barred,  the  cestui 
que  trust  is  barred  also. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  83,  Limitation  of  Actions,  §§  6G0,  661.] 

7.  Advebse  Possession  —  Colob  of  Title  — 
Tenancy  in  Common. 

A  deed  to  tenants  in  common  gives  good 
color  of  title  to  one  of  such  tenants,  and  actual 
and  exclusive  possession  under  known  bound- 
aries, pursuant  to  a  division  of  the  premises  by 
the  parties  in  interest,  for  seven  years  at  law, 
gives  an  indefeasible  title  as  against  one  not 
claiming  to  be  tenant  in  common. 

Appeal  from  Superior  Court,  Pitt  County; 
C.  C.  Lyon,  Judge. 

Action  by  Marcellus  Sutton  and  another 
against  Irwin  Jenkins.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    New  trial. 

Civil  action  to  try  title  to  land.  The  is- 
sues submitted  by  the  court,  together  with 
responses  of  the  jury,  are  as  follows:  "(1) 
Are  tbe  plaintiffs  the  owners  and  entitled 
to  the  possession  of  the  20  acres  of  land 
described  in  the  complaint?  A.  Yes.  (2)  If 
so,  what  is  the  rental  value  of  said  land  per 
year?  A.  Fifty  dollars.  (3)  Does  the  de- 
fendant unlawfully  withhold  the  said  land 
from  the  plaintiff?  A.  Yes.  (4)  Are  the 
plaintiff,  Laura  Sutton,  and  the  defendants, 
tenants  in  common  in  the  40  acres  of  land 

described  in  the  complaint?    A. .    (5)  If 

80,  what  is  the  rental  value?  A. .  (6)  Is 

the  plaintiff's  cause  of  action  barred  by  the 
statute  of  limitations?  A.  No."  From  the 
judgment  of  the  court  the  defendant  appealed. 

F.  G.  James  and  Jarvis  &  Blow,  for  appel- 
lant.   L.  I.  Moore,  for  appellees. 

BROWN,  J.  This  action  was  tried  in 
the  superior  court  upon  the  theory  that  the 
plaintiffs  were  the  owners  in  severalty  of 
the  20-acre  tract  in  controversy,  and  the 
jury  so  found.  There  are  many  exceptions 
and  assignments  of  error  relating  to  the 
evidence  and  the  charge  of  the  court  which, 
for  brevity's  sake,  we  will  not  consider  in 
detail.  The  record  discloses  that  on  January 
14,  1881,  F.  H.  Dawson  executed  a  deed  in 
fee  for  40  acres  of  land  to  the  plaintiff  Laura 
Sutton  and  to  her  brother,  the  defendant 
Irwin  Jenkins,  then  called  "Jr."  There  is 
evidence  tending  to  prove  that  they,  with 
the  assistance  of  their  father,  undertook  to 
divide  the  tract  into  halves  of  20  acres  eacli 
by  running  a  division  line,  and  that  they 
then  entered  into  possession  of  their  respec 
tive  parts.  As  we  understand  the  case,  U 
is  the  part  so  assigned  to  Laura  Sutton  tha* 
is  now  in  controversy.  At  the  time  of  th« 
above   conveyance  there  was   an   outstanA 
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ing  and  prior  mortgage  on  the  40-acre  tract 
executed  Pecember  23.  1879,  by  P.  H.  Dawson 
to  J.  T.  Dawson.  It  is  claimed  by  plaintiffs  that 
the  debt  secured  in  this  mortgage  was  assigned 
to  the  father,  Irwin  Jenkins,  Sr.,  and  that  they 
furnished  some  portion  of  the  money.  How- 
ever that  may  be,  the  mortgage  was  duly 
foreclosed  by  legal  proceedings  entitled  **Irwln 
Jenkins  v.  F.  H.  Dawson,"  and  the  land  was 
purchased  by  Irwin  Jenkins,  Sr.,  and  con- 
veyed to  him  by  the  commissioner,  F.  O. 
James,  by  deed  dated  October  2,  1882.  On 
January  26,  1886,  Irwin  Jenkins,  Sr.,  and 
wife,  conveyed  the  entire  40-acre  tract  to  the 
defendant,  reserving  in  the  deed  a  life  estate 
to  the  grantor  and  his  wife.  The  life  estate 
terminated  four  years  prior  to  this  suit  by 
the  death  of  the  survivor  of  the  life  tenants, 
Irwin  Jenkins,  Sr.  There  is  evidence  tending 
to  prove  that  Irwin  Jenkins,  Sr.,  entered 
Into  actual  occupation  of  the  land  and  re- 
mained in  exclusive  possession  of  it  from  1882 
up  to  his  death.  There  is  no  evidence  or 
finding  that  Irwin  Jenkins,  Sr.,  purchased 
the  land  or  any  part  of  it  in  trust  for  the 
plaintiffs  or  either  of  them. 

For  the  purpose  of  estopping  defend- 
ant, the  plaintiffs  Introduced  a  deed  executed 
December  6,  1884,  by  defendant  to  Marcel- 
lus  Sutton  conveying  the  20  acres  in  con- 
troversy, together  with  other  lands.  It  ap- 
pears that  the  plaintiffs  Sutton  and  wife 
conveyed  the  land  by  deed  to  one  Wilson, 
who  executed  a  mortgage  to  Marcellus  Sut- 
ton for  the  purchase  money,  which  was  fore- 
closed and  the  land  purchased  by  defendant, 
to  whom  Marcellus  Sutton  conveyed  it  under 
power  of  sale,  and  then  defendant  immediate- 
ly reconveyed  it  to  Marcellus  Sutton  by  the 
aforesaid  deed.  It  Is  contended  that  defend- 
ant is  estopped  by  his  deed  from  now  setting 
up  title  under  the  deed  from  his  father.  Mar- 
cellus Sutton  testifies  In  respect  to  the  trans- 
action as  follows:  "The  description  in  deed 
from  Jenkins  to  him  is  same  as  described  in 
complaint  This  is  the  only  piece  of  land  my 
wife  ever  owned ;  this  20  acres.  We  sold  the 
20  acres  and  took  mortgage,  and  afterwards 
sold  it  out  under  the  mortgage,  and  defend- 
ant bought  at  sale  for  me  and  made  me  this 
deed  that  has  been  introduced.  There  was  no 
money  passed.  His  father  and  mother  said 
he  was  23  years  old  when  he  signed  this 
deed.  I  did  not  take  possession  under  this 
deed,  as  there  was  a  life  estate  outstanding. 
Defendant  had  possession  of  this  land  when 
he  made  me  the  deed,  and  has  been  in  posses- 
sion ever  since.  I  have  never  been  in  posses- 
sion of  it  Defendant  took  possession  under 
his  father  and  mother,  who  liad  life  estate." 
In  testifying  concerning  tbii^  transaction,  the 
defendant  says:  "When  I  signed  the  deed  to 
Sutton,  I  did  not  know  the  20  acres  was  in 
the  deed.  •  I  was  doing  it  for  accommodation  to 
Sutton.  He  made  me  a  deed,  and  at  same 
time  I  made  him  a  deed.  He  had  both  pre- 
pared. No  money  passed.  I  trusted  it  all 
to  him."    The  execution  of  deeds  from  Mar- 


cellus  Sutton  to  the  defendant,   and   from 
defendant  to  him,  are  concurrent  acts,  and 
are  to  be  considered  as  one  act     The  title 
may  have  vested,  but  did  not  rest  In  the 
defendant     The  latter  paid  no  money  for 
the  land,  and  received  no  benefit  from  tfae 
transaction.    The  entire  transaction  was  the 
act   of    Marcellus    Sutton.     The   defendant 
was  a  mere  conduit,  a  "man  of  straw,"  act- 
ing for  Sutton  at  his  request     Had  there 
been  a  Judgment  docketed  at  the  time  against 
the  defendant  this  land  could  not  have  been 
subjected   to   its   payment  under  such   con- 
ditions, nor  could  his  wife  dower  apon  it 
Whitehead  v.  Hellen,  76  N.  a  99;    BunUng 
V.  Jones,  78  N.  C.  243;    Moring  v.  Dicker- 
son,  86  N.  C.  469.     Upon  the  testimony  of 
both  plaintiff  and  defendant  the  latter  la  not 
estopped  by  the  deed  of  December  6,  1SS4, 
from  now  claiming  the  land  in  controvergy. 
Nor  is  the  defendant  estopped  by  reason 
of   any   common   estate  from   claiming   the 
reversion  in  the  land  given  to  him  by  his 
father  by  the  deed  of  January  26,  188a    It 
is  true  that  at  one  time  the  relation  of  ten- 
ants in  common  existed  between  the   feme 
plaintiff  and  the  defendant  by  reason  of  the 
conveyance  to  them  by  F.    H.    Dawson  of 
January  14,  1881,  but  this  conveyance  was 
made   subject  to   a  paramount  outstanding 
title  vested  by  mortgage  In  J.  T.  Dawsoc. 
which  title  under  foreclosure  was  acquired, 
as  this  record  discloses,  by  Irwin  Jenkins, 
Sr.,  on  October  2,  1882,  who  on  January  26. 
1886,  gave  the  land  by  deed  to  the  defend- 
ant, reserving  his  life  estate,  which  expired 
four  years  before  the  commencement  of  this 
action.    When  the  true  legal  title  to  the  en- 
tire tract  of  land  was  acquired  by   Irwin   • 
Jenkins,  Sr.,  under  Judicial  sale,  and  he  enter- 
ed upon  it  in  right  thereof  in  1882,  the  unity 
of  possession  between  Laura  Sutton  and  the 
defendant  was  destroyed,  and  their  relation- 
ship as  tenants  in  common  was  severed.  Unity 
of  possession  being  the  only  unity  essential 
to  such  co-tenancy,  anything  that  operates 
to  destroy  this  unity  will  dissolve  the  co- 
tenancy.   17  Am.  &  Eng.  Bnc.  p.  711 ;   Balrd 
V.  Balrd,  21  N.  C.  536,  538,  31  Am.  Dec.  399. 
There  is  nothing  in  the  policy  of  our  law 
which  prohibits  the  defendant  from  taking 
under  the  deed  from  his  father  made  four 
years  after  the  dissolution  of  the  co-tenancy. 
Baird  v.  Baird,  supra.    It  is  contended,  how- 
ever,  that   the   foreclosure  proceedings  are 
void,  and  that  Irwin  Jenkins,  Sr.,  acquired 
no  title,  inasmuch  as  the  necessary  parties 
were  not  made  to  give  validity  to  the  sale. 
However  that  may  be  in  fact,  it  does  not  so  ap- 
pear In  the  record.    The  Judgment  roll  of  the 
foreclosure  proceeding  is  not  before  ns,  and 
the  action  is  referred  to  only  by  its  title. 
Under  the  maxim,  "Omnia  prsesumuntnr  rite 
esse  acta,"  we  must  take  the  proceeding  to 
be  regular  until  It  is  shown  to  the  contraiy- 
In  addition  to  the  fact  that  the  names  of  all 
the  parties  to  an  action  are  not  generally 
set  out  In  the  title,  there  is  a  general  pre- 
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samptlon  tbat  legal  proceedings  are  regular, 
and  that  all  Decessary  parties  hare  been, 
made.  Hare  y.  Hollomon,  04  N.  G.  14.  Bat, 
assuming  the  Irregnlarity  or  even  the  void 
<^aracter  of  the  foreclosure  proceedings,,  the 
deed  from  James,  commissioner,  to  Jenlcins, 
Sr.,  Is  color  of  title';  and,  if  the  grantee  en- 
tered under  snch  color  in  1882  and  remained  In 
actaal  possession  of  the  entire  tract  up  to 
his  death  some  six  years  ago,  as  the  testi- 
mony of  Marcellus  Sutton  as  well  as  that  of 
the  defendant  tends  strongly  to  prove,  he 
acquired  an  indefeasible  title  as  against  all 
persons  not  under  disability.  Mobley  v.  Grif- 
fin, 104  N.  C.  115,  10  S.  E.  142. 

Tbis  brings  us  to  consider  the  charge  of 
the  court  that  In  no  view  were  plaintiffs  bar- 
red by  the  statute  of  limitations  because  of 
the  coverture  of  Laura  Sutton.  In  this  there 
was  error.  Whatever  title  the  feme  plain- 
tiff had  she  parted  with  by  the  deed  to 
Wilson.  The  mortgage  for  the  purchase 
money  was  executed  to  the  husband,  Mar- 
cellus Sutton,  and  whatever  title  Wilson  had 
at  the  foreclosure  In  December,  1884,  Sut- 
ton procured  to  be  bought  in  for  himself. 
It  may  be  that  he  acquired  it  as  trustee  for 
his  wife,  or  that  upon  the  facts  a  court  of 
equity  would  at  her  instance  convert  him  Into 
a  trustee  for  her  benefit.  In  either  event, 
the  statute  began  to  run  against  him  from 
that  date  whether  he  acquired  Wilson's 
title  for  his  own  benefit  or  In  trust  for  his 
wife,  for  It  is  well  settled  that,  if  the  trustee 
is  barred,  the  cestui  que  trust  is  barred  also. 
Ervin  V.  Brooks,  111  N.  C.  358,  16  S.  B.  240; 
King  V.  Rhew,  108  N.  C.  696,  13  S.  B.  174, 
23  Am.  St.  Rep.  76.  The  original  deed  from 
P.  H.  Dawson,  under  which  the  feme  plain- 
tiff claimed  title,  is  undoubtedly  good  color, 
and,  if  it  can  be  shown  that  she  or  those 
claiming  under  her  have  had  the  actual  an^ 
exclusive  possession  under  isnown  boundaries 
of  the  20  acres  in  controversy  for  seven  years 
since  the  date  of  the  foreclosure  of  the  mort- 
gage to  J.  T.  Dawson  and  the  deed  of  commis- 
sioner James,  her  colorable  title  would  have 
ripened  intb  an  indefeasible  title  as  against 
Irwin  Jenkins,  Sr.,  and  the  defendant  who 
claims  under  him,  and  who  does  not  claim  to 
be  a  tenant  in  common.  Mobley  v.  Griffin,^ 
supra. 

Upon  the  evidence  presented  in  the  record 
npon  this  appeal,  we  are  of  opinion  that  his 
honor  erred  in  refusing  the  defendants  first, 
second,  and  third  prayers  for  instruction. 
New  trial. 


(147  N.   C.  18) 

MANNING  et  al.  v.   FOUNTAIN. 

(Supreme  Court  of  North  Carolina.     March  4, 
1908.) 

Justices  of  the  PBACE—JtiBiSDicTiON— Con- 
TBACT  OB  Tort. 

Where  a  note  was  obtained  from  the  maker 
by  false  representations  on  the  part  of  the  payee, 
by  whom  it  was  negotiated  for  value  before  ma- 
turity, and  the  maker  paid  it,  and  sued  the 
payee  for  money  had  and  received  upon  the  al- 


legation that  the  consideration  had  failed,  such 
action  was  ex  contractu  and  not  ex  delicto,  and 
therefore  within  the  jurisdiction  of  a  justice  of 
the  peace. 

Appeal  from  Superior  Court,  Edgecombe 
County ;  Neal,  Judge. 

Action  by  Julius  Manning  and  another 
against  U  B.  Fountain.  The  action  was 
brought  in  the  justice's  court  to  recover  the 
sum  of  $175,  the  proceeds  of  a  negotiable 
note.  At  the  trial  in  the  superior  court  on 
appeal,  the  Judge  ruled  that  the  action  was 
necessarily  in  tort,  and  that  the  justice  had 
no  jurisdiction  and  dismissed  it  The  plain- 
tiff appealed.    Reversed. 

Gilliam  &  Gilliam,  for  appellants.  G.  M.  T. 
Fbuntaln,  for  appellee. 

BROWN,  J.  For  jurisdictional  purposes 
the  record  discloses  these  facts:  The  plaintiff 
Webb  agreed  with  his  tenant,  Manning,  to 
become  responsible  for  a  horse  which  the  ten- 
ant, for  farm  purposes,  was  to  buy  from  one 
of  the  dealers  in  Tarboro.  Manning  opened 
negotiations  with  the  defendant,  Fountain, 
for  the  purchase  of  a  horse,  which  negotia- 
tions did  not  result  In  a  completed  trade, 
but  only  in  a  trade  on  trial,  and  by  which 
Manning  had  the  right  to  return  the  horse 
in  a  reasonable  time  if  found  to  be  unsatisfac- 
tory. That  the  horse  proved  unsatisfactory, 
and  was  returned  by  the  said  Manning  to 
the  defendant,  Fountain,  within  a  reasonable 
time,  without  plaintiff's  knowledge.  That  in 
the  meantime,  while  the  horse  was  in  the 
possession  of  the  said  Manning,  the  defend- 
dant.  Fountain,  represented  to  the  plaintiff 
Webb  that  he  had  made  sale  of  the  horse  to 
Manning  for  $175,  and  procured  Webb  to  exe- 
cute his  promissory  negotiable  note,  with  in- 
terest payable  in  the  fall.  The  defendant 
negotiated  the  note  presumably  for  full  value 
before  maturity,  and  the  plaintiff  has  fully 
paid  it. 

We  think  that  his  honor  erred  In  assuming 
that  the  action  was  in  tort,  and  that  the  justice 
had  no  jurisdiction.  When  the  defendant  solic- 
ited and  accepted  the  negotiable  note,  he  took 
it  as  so  much  cash,  and  upon  an  implied  con- 
tract that  he  would  return  It  In  case  the  trade 
with  the  tenant  was  not  effected.  The  plain- 
tiff does  not  allege  a  fraudulent  Intent  or  a 
knowingly  false  representation  upon  the  part 
of  the  defendant.  He  sues  for  money  had  and 
received  upon  the  allegation  that  there  has 
been  an  entire  failure  of  consideration.  The 
plaintiff,  even  if  a  tort  had  been  committed 
growing  out  of  a  fraudulent  and  false  repre- 
sentation, had  a  right  to  waive  it,  and  sue 
for  money  had  and  received.  Such  an  action 
is  ex  contractu  and  not  ex  delicto.  Winslow 
V.  Weith,  66  N.  C.  432 ;  Bullinger  v.  Marshall, 
70  N.  C.  526.  Upon  this  theory  it  has  been 
held  that  where  defendant  wrongfully  took 
into  his  possession  timber  logs  of  plaintiff, 
sold  them,  and  received  the  money,  the  plain- 
tiff might  waive  the  tort,  and  sue  for  the  mon- 
ey.   Land  Co.  v.  Brooks,  109  N.  C.  700, 14  S.  E. 
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815b  B  converso  It  has  been  held  when  the 
breach  of  contract  involyes  a  tort  that  the 
complaining  party  may  waive  the  contract 
and  recover  damages  for  the  tortious  injury. 
Bowers  v.  Railroad,  107  N.  C.  722,  12  S.  B. 
452. 

The  judgment  of  the  superior  court  Is  re- 
versed, and  the  cause  remanded  for  trial. 

Error. 

(146  N.  C.  692) 

AVERY  V.  WEST  LUMBER  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     March  4, 
1908.) 

1.  Masteb  and  Sbbvant— Fubnisb^no  Safe 
Appliances— Duty  of  Master. 

A  master  owes  the  duty  to  furnish  proper 
appliances  to  his  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S  173.] 

2.  Sami>— INJUBT  TO  Employ*— Negligencb— 
Evidence. 

In  an  action  for  injuries  to  an  employ^ 
while  oiling  a  dangerous  machine,  evidence  held 
to  authorize  a  finding  that  the  employer  negli- 
gently failed  to  furnish  a  suitable  appliance 
with  which  to  oil  the  machine. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  958-968.] 

3.  Same— Contributory  Neqligenge. 

In  an  action  for  injuries  to  an  employ^ 
while  oiling  a  dangerous  machine,  evidence  held 
to  authorize  a  finding  of  freedom  from  contribu- 
tory negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  987-996.] 

4.  Same. 

An  employ^  without  knowledge  of  machin- 
ery was  ordered  by  his  immediate  *'boss"  in 
charge  of  a  machine  to  oil  it,  and  was  injured 
while  so  doing.  He  had  seen  the  "boss"  oil  it 
with  a  bottle  instead  of  a  squirt  can.  Held, 
that  the  emplciy^  had  the  right  to  suppose  that 
the  bottle  was  the  appliance  furnished  by  the 
employer  for  oiling  the  machine,  and  that  it 
was  in  common  use,  relieving  him  from  contrib- 
utory negligence  for  failure  to  search  for  a 
squirt  can. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  749.] 

6.  Same— Instructions. 

Where,  in  an  action  for  injuries  to  an  em- 

Sloyd  while  oiling  a  dangerous  machine,  the  evi- 
ence  showed  that  the  employ^  could  not  oil  the 
machine  with  the  appliance  furnished  therefor 
without  climbing  up  on  the  machine  and  lean- 
ing over  it,  an  instruction  that  it  was  the  duty 
of  the  employ 6  to  guard  against  accidents,  and 
if  he  knew  the  manner  in  which  the  machine 
ought  to  be  oiled  or  ought  to  have  known  that 
it  was  dangerous  to  get  on  top  of  the  machine, 
and  that  by  looking  and  using  such  care  as  a 
reasonably  prudent  person  would  use  under  like 
circumstances  he  could  have  seen  the  danger 
and  failed  to  do  so,  he  was  guilty  of  negligence, 
properly  submitted  the  issue  of  contributory 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1180-1192.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;  Lyon,  Judge. 

Action  by  J.  S.  Avery  against  the  West 
Lumber  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Civil  action  to  recover  damages  for  person- 
al Injuiies  sustained  by  the  plaintiff  through 


the  n^llgence  of  the  defendant  at  Dover,  N. 
C,  whereby  the  plaintiff  lost  an  arm.  Tbe 
court  submitted  these  issues:  (1)  Was  the 
plaintiff  injured  by  the  negligence  of  the  de- 
fendant as  alleged  In  the  complaint?  Ans. 
Yes.  (2)  Was  the  plaintiff  guilty  of  contrib- 
utory negligence?  Ans.  No.  (3)  What  dam- 
age is  plaintiff  entitled' to  recover?  Ans.  f2,- 
000.  From  the  judgment  rendered,  the  de- 
fendant appealed. 

Davis  &  Davis  and  W.  D.  Mclver,  for 
appellants.  W.  W.  Clark  and  D.  L.  Ward, 
for  appellee. 

BROWN,  J.  We  have  considered  the  sev- 
eral exceptions  and  assignments  of  error  set 
out  in  the  record,  and  are  of  the  opinion 
that  no  error  has  been  committed  which  war- 
rants us  in  directing  another  trial.  Neither 
do  we  think  that  an  extended  discussion  of 
exceptions  would  be  of  special  value  as  a 
precedent.  His  honor  seems  to  have  careful- 
ly folowed  the  well-settled  principles  of  law 
applicable  in  cases  of  this  character.  The 
matters  in  dispute  are  largely  those  of  fact, 
and  the  jury  appear  to  have  been  Impressed 
with  the  plaintiff's  version  of  them.  He  offer- 
ed evidence  tending  to  prove  that  he  was  em- 
ployed by  the  defendant  to  work  in  its  lum- 
ber mill  at  Dover.  He  had  been  working 
around  the  mill  about  a  year  on  the  outside 
hauling  slabs,  and  was  an  ordinary  green 
hand,  with  no  knowledge  of  machinery.  He 
was  ordered  to  help  Kennedy  around  the 
edger  Inside  the  mill,  and  had  been  working 
there  for  about  two  days  when  his  arm  was 
cut  off  by  the  saws  of  the  edger.  He  was 
ordered  to  work  under  Kennedy,  who  was  boss 
of  the  machine.  Kennedy  told  him  to  oil 
the  machine,  or  that  the  machine  needed  oil- 
ing, and  he  testified  that  he  felt  compelled  to 
obey  or  lose  his  job.  There  was  no  oil  can, 
commonly  called  **squirt  can,"  at  the  edger, 
and  the  only  thing  he  could  find  to  oil  the 
machine  with  was  a  one-half  gallon  bottle. 
He  could  not  oil  the  edger  with  this  bottle 
without  climbing  up  on  the  machine  and 
leaning  over  it,  as  the  mouth  of  the  bottle 
was  large,  and  he  had  to  get  close  to  the 
edger.  The  opposite  side  of  the  machine  was 
blocked  up  with  slabs,  and  he  could  not  get 
up  on  that  side.  Kennedy  was  standing  with- 
in three  feet  of  him  and  saw  him  get  the 
bottle  and  climb  up  on  the  machine,  and  did 
not  warn  him,  although  he  knew  Avery  was 
a  green  hand,  and  had  only  worked  on  the 
machine  about  two  days.  Kennedy  bad  oiled 
the  edger  with  the  same  bottle  that  morning, 
and  had  used  it  repeatedly  before  that  time 
in  the  presence  of  the  plaintiff  for  a  similar 
purpose.  Plaintiff  also  offered  evidence  to 
the  effect  that  a  person  could  not  stand  on 
the  side  of  the  machine  and  lean  over  and 
hold  a  bottle  to  his  hands  and  pour  oil  in  the 
proper  place;  that  he  could  safely  stand  on 
the  ground  and  oil  the  machine  with  the 
usual  squirt  can,  but  not  with  a  bottle;  that 
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the  only  way  he  could  oil  with  the  bottle  was 
to  get  on  the  machine ;  that  when  he  got  on 
tlie  machine  he  slipped,  and  his  ann  was  cnt 
off. 

7here  was  eyidence  tending  to  prove  that 
plaintiff  had  been  put  under  Kennedy,  who  al- 
so testified  in  part:  That  he  was  standing 
about  three  feet  from  the  plaintiff  at  the  time 
of  the  injury,  and  saw  him  get  up  on  the  table 
of  the  edger  with  the  bottle  in  his  hands. 
There  was  no  oil  can  at  the  edger.  That  he  did 
not  warn  plaintiff  of  his  danger.  That  he  had 
oiled  the  edger  that  same  morning  with  the 
bottle,  and  had  also  oiled  It  the  day  before 
with  the  same  bottle  in  the  presence  of  Avery, 
and  that  he  had  oiled  the  planer,  which  was 
next  to  the  edger  with  this  same  bottle  in 
the  presence  of  plaintiff  while  the  planer  was 
mnning.  That  he  had  charge  of.  the  edger, 
and  plaintiff  was  working  there  with  him, 
and  did  what  he  asked  him  to  do. 

The  specific  negligence  of  which  plaintiff 
complains  is  that  the  defendant  failed  to 
fnmish  a  safe  and  suitable  appliance  with 
which  to  oil  the  edger,  and  one  in  general 
use  for  such  purpose.  Phillips  v.  Mfg.  Co.  (N. 
C.)  59  S.  E.  600.  It  has  become  elementary 
in  the  doctrine  of  negligence  that  the  mas- 
ter owes  a  duty,  which  he  cannot  safely  neg- 
lect, to  furnish  proper  tools  and  appliances 
to  his  servant.  Shaw  v.  Mfg.  Co.  (N.  C.)  59 
S.  B.  676;  Phillips  v.  Iron  Works,  supra; 
Ward  V.  Mfg.  Co.,  123  N.  O.  248,  31  S.  E.  495. 
While  the  evidence  may  be  conflicting,  there 
is  abundant  proof  to  go  to  the  jury  that  the 
defendant  failed  to  furnish  the  necessary  oil 
squirt  can  in  common  use  for  oiling  such  ma- 
chinery, and  that  such  negligence  caused  the 
injury  to  plaintiff.  We  do  not  mean  to 
hold  that  it  was  defendant's  duty  to  have 
squirt  cans  all  over  the  mill,  or  that  under 
ordinary  circumstances  a  workman  should  not 
hunt  for  one  rather  than  use  a  bottle.  That* 
feature  of  the  defense  was  submitted  to  the 
jury  under  proper  instruction.  But  the  plain- 
tiff's evidence  tends  to  prove  that  he  was  a 
"green  hand"  placed  under  Kennedy's  direc- 
tion In  operating  the  edger,  and  that  he  hacj 
seen  the  latter  repeatedly  use  the  same  bot- 
tle in  oiling  the  machine.  The  plaintiff  had 
a  right,  therefore,  to  suppose  that  the  bottle 
was  the  appliance  furnished  by  defendant 
for  the  purpose  of  oiling  the  edger,  and  that 
it  was  in  common  use  for  such  purpose.  It 
is  immaterial  to  determine  whether,  strictly 
speaking,  Kennedy  stood  in  the  relation  of 
vice  principal  to  the  plaintiff  or  not.  Ken- 
nedy was  his  Immediate  **boss,"  In  charge  of 
the  machine  where  plaintiff  was  working  un- 
der Kennedy's  direction,  and  Kennedy  had 
the  right  to  direct  him  to  oil  the  machine. 
He  did  not  oil  it  officiously,  but  in  the  line  of 
duty,  If  his  evidence  is  to  be  believed.  We 
think  his  honor,  therefore,  very  properly  over- 
ruled the  motion  to  nonsuit. 

Among  other  Instructions  the  court  charged 
the  jury  that,  if  the  injury  was  accidental, 
and  not  caused  by  defendant's  negligence,  the 


plaintiff  could  not  recover.  Upon  the  issue  of 
contributory  negligence,  among  other  instruc- 
tions the  court  charged  that  "it  was  plain- 
tiff's duty  to  be  careful  and  guard  against 
accidents;  and,  If  the  jury  find  from  the 
evidence  that  plaintiff  knew  the  manner  in 
which  the  edger  machine  ought  to  be  oiled,  or 
ought  to  have  known  that  it  was  dangerous  to 
get  on  top  of  the  machine  and  pour  oil 
down  on  the  collars,  and  that  by  looking  and 
by  using  ordinary  care,  that  is,  such  care  as 
a  reasonably  prudent  man  would  use  under 
like  circumstances,  he  could  have  seen  this 
danger  and  failed^  to  do  so,  then  he  was 
guilty  of  negligence,  and  the  jury  will  answer 
the  second  issue  'Yes.' " 

The  charge  of  the  court  upon  the  issues, 
especially  those  as  to  negligence  and  contrib- 
utory negligence.  Is  unusually  full  and  clear. 
It  presented  correctly  and  Intelligently  to  the 
jury  every  phase  of  the  case.  To  review  it 
would  be  only  to  reiterate  what  has  been  so 
often  stated  in  the  opinions  of  this  court, 
which  seem  to  have  been  carefully  followed 
and  applied.  Upon  an  examination  of  the  en- 
tire record,  we  find  no  error. 

(147  N.  C.  10) 

SHERROD  et  al.  v.  BATTLE  et  al. 

(Supreme  Court  of  North  Carolina.     March  4, 
1908.) 

Injunction— Trespass  to  Tey  Title— Inter- 
LocuTORT  Relief  —  RxsTRAiNiN a  Cuttino 
OF  Timber. 

Where  the  court  in  trespass  to  ti7  title  to 
timber  land  diids  that  there  is  a  ^ood-taith  con- 
tention on  the  part  of  both  parties  based  upon 
evidence  constituting  a  prima  facie  title,  it  be- 
comes its  duty,  under  Revisal  1905,  §§  807.  808, 
providing  that  in  such  case  no  order  shall  be 
.made  ];>ermitting  either  party  to  cut  timber  trees 
on  the  land  in  dispute,  except  by  consent,  until 
the  title  to  the  land  or  timber  trees  shall  be 
finally  determined  in  the  action,  to  forbid  the 
cutting  of  timber  on  the  land  by  either  party 
until  the  final  determination  of  t^e  dispute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  ft§  86-90.] 

Appeal  from  Superior  Court,  Edgecombe 
County;    Neal,  Judge. 

Trespass  to  try  title  by  J.  W.  Sherrod 
and  others  against  M.  J.  Battle  and  others. 
From  an  order  forbidding  either  party  to  cut 
timber  on  the  land  In  dispute,  defendants 
appeal.     Affirmed. 

Jacob  Battle,  for  appellants.  F.  S.  Spru- 
ill,  for  appellees. 

PER  CURIAM.  This  is  an  action  brought 
by  the  plaintiffs  to  try  the  title  to  timber 
lands,  and  to  restrain  the  defendants  from 
trespassing  thereon  by  cutting  the  timber 
thereon.  Upon  the  hearing  all  the  affidavits 
and  counter  affidavits  for  plaintiffs  and  de- 
fendants were  considered  by  the  Judge,  and 
he  reached  the  conclusion,^ and  so  found  as 
a  fact,  "that  there  "is  a  good-faith  conten- 
tion on  both  sides,  based  upon  evidence  con- 
stituting a  prima  facie  title."    Having  made 
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this  finding  of  fact,  it  became  the  duty  of 
the  Judge  to  forbid  either  party  to  cut  tim- 
ber trees  on  the  land  In  dispute  until  the 
final  determination.  Revisal  1905,  M  807, 
80a  We  have  carefully  reviewed  the  record 
as  we  liave  the  power  to  do,  and  conclude 
that  there  is  no  Just  ground  for  reversing 
the  Judgment  Inasmuch  as  the  title  to  the 
land  is  put  in  issue  and  is  to  be  tried  be- 
fore a  Jury,  when  the  facts  will  be  fully 
developed,  we  content  ourselves  with  simply 
affirming  the  order  of  the  Judge  below.' 
Affirmed. 

(147  N.  C.  87) 

OAK  HALIi  CLOTHING  CO.  r.  BAGLBY. 

(Supreme  Court  of  North  Carolina.    March  4, 
1908.) 

1.  New    Tbiai.  —  Pboceedinos  —  Tebm    of 

COUBT. 

A  judiire  has  no  right  to  set  aside  a  verdict 
after  the  term  at  which  the  trial  was  had  un- 
less the  parties  consent  to  a  continuance  of  the 
motion  for  new  trial. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  S  315.] 

2.  Coubts—Regobos— Amendment. 

A  finding  by  the  judge  after  the  term  tliat 
the  parties  had  consented  to  a  continuance  of 
a  motion  and  the  entry  of  such  finding  of  rec- 
ord is  practically  an  amendment  of  the  record 
at  the  term. 

3.  Appeait-Rbview  ~  Discbetion  of  Loweb 
CouBT— New  Tbial. 

The  exercise  of  the  discretion  of  the  lower 
court  in  granting  a  new  trial  on  the  ground 
that  the  verdict  is  aipiinst  the  weight  of  the  evi- 
dence cannot  be  reviewed. 

[£}d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S  3S71.] 

4.  Same— Reoobd— Necessitt  of  Case. 

The  instructions  cannot  be  reviewed  in  the 
absence  of  a  case  on  appeal. 

Appeal  from  Superior  Court,  Martin  Ooun* 
ty;   Biggs,  Judge. 

Action  by  the  Oak  Hall  Clothing  Company 
against  Anthony  Bagley.  From  a  Judgment 
for  defendant,   plaintiff  appeals.     Affirmed. 

Civil  action  for  the  recovery  of  a  money 
demand  tried  at  the  March  term,  1907,  of 
the  superior  court  of  Martin  county,  the 
Hon.  J.  C.  Biggs,  Judge,  presiding.  The  court 
submitted  the  following  issues:  (1)  Is  the 
defendant  indebted  to  the  plaintiff?  If  so, 
in  what  amount?  Ans.  $392.18,  interest  on 
$362.18  from  September  3,  1895,  and  interest 
on  $29  from  July  15,  1900.  (2)  Is  the  plain- 
tiff's cause  of  action  barred  by  the  statute 
of  limitation?  Ans.  No."  The  record  con- 
tains the  following  entry  at  said  term: 
••Plaintiff  moves  for  Judgment.  Defendant 
moves  to  set  aside  verdict  Both  motions 
continued  until  next  term  of  court"  At 
June  term,  1907,  his  honor,  J.  Crawford 
Biggs,  Judge  presiding,  the  following  order 
was  made  verbally:  "Motion  to  set  aside 
verdict  at  March  term,  1907.  Motion  allow- 
ed. Verdict  set  juside  for  errors  made  in  the 
charge.  New  trial  ordered.  The  plaintiff 
appeals  from  this  Judgment  Martin  County. 
In  the   Superior  Court,   June  Term,   1907. 


Oak  H3all  Clothing  Company  ▼.  Anthony 
Bagley.  In  this  cause  the  defendant's  mo- 
tion to  set  aside  the  verdict  rendered  at 
March  term,  1907,  and  the  plaintiff's  motion 
for  Judgment  upon  the  verdict,  having  been 
both  continued  by  consent  to  be  heard  at  the 
June  term,  1907,  the  court,  upon  considera- 
tion of  the  motions,  sets  the  verdict  aside 
in  the  exercise  of  its  discretion  upon  the 
ground  that  the.  verdict  was  against  the 
weight  of  the  testimony,  and  upon  the  for- 
ther  ground  of  error  in  the  instructions  to 
the  Jury.  J.  Crawford  Biggs,  Judge.  June 
22,  1907."  From  this  Judgment  the  plain- 
tiff appealed. 

Winston  &  ESverett,  for  appellant  Gilliam 
&  Martin,  for  appellee. 

BROWN,  J.  The  defendant  moves  to  dis- 
miss the  appeal  because  no  case  on  appeal 
has  been  served.  The  plaintiff  contends  that 
without  any  case  on  appeal  there  is  error 
apparent  upon  the  record  and  that  his  honor. 
Judge  Biggs,  should  have  rendered  Judgment 
In  plaintiff's  favor  upon  the  issues,  and  as- 
signs such  refusal  as  error.  His  honor  had 
no  right  to  set  aside  the  verdict  at  the  snc- 
ceeding  June  term,  although  the  said  Judge 
held  both  terms,  unless,  the  parties  to  the 
action  had  consented  to  the  continuance  of 
such  motion  to  the  June  term.  At  June  term 
the  Judge  finds  as  a  fact  that  such  consent 
had  been  duly  given  at  March  term,  and  that 
finding  entered  of  record  is  practically  an 
amendment  of  the  record  at  March   term. 

We  cannot  review  the  exercise  of  his  hon- 
or's disicretlon  in  granting  a  new  trial  upon 
the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  Nor  can  we  review 
the  correctness  of  his  Instruction  to  the  Ju- 
ry in  the  absence  of  a  case  on  appeal  duly 
served  and  settled.  Upon  the  face  of  the 
record  before  us,  we  find  no  error  in  his 
honor's  denial  of  plaintiff's  motion  for  Judg- 
ment Let  the  costs  of  this  court  be  taxed 
against  the  plaintiff. 

No  error. 

a46  N.  C.  6») 
WHITEHURST    v.   ATLANTIC    COAST 
LINE  R.  CO. 

(Snpreme  Court  of  North  Carolina.     March  4, 
1908.) 

1.  Appeai/— Harmless  Ebbor— Anvissioif  of 
Evidence. 

After  parties  had  agreed  that  the  deposi- 
tion of  plaintiffs  wife  might  be  read  in  evi- 
dence by  plaintiff,  the  subsequent  adroission  of 
evidence,  showing  that  ehe  was  unable  to  be 
present  4it  the  trial  and  testify  in  person  on 
account  of  sickness,  could  not  have  prejudiced 
defendant,  even  if  erroneous. 

[Ed.  Note.--For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §1  4153-4160.] 

2.  Railroads— FiitES— Evidence 

In  an  action  against  a  railroad  coxnpany  for 
burning  plaintifiTs  buildings,  plaintifirs  testi- 
monv  that  "the  whistle  he  knew  as  Captaic 
Taylor's"  was  the  one  which  was  on  the  en- 
gine that  passed  his  premises  the  day  his  prop 
erty  was  burned  was  not  objectionable  on  the 
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frroimd  of  ind^finitenesB,  as  not  necessarily  re- 
lating to  the  train  which  was  alleged  to  have 
passed  just  before  the  fire. 

8.    BVIDKNGB— DECLABATION& 

In  an  action  for  damages  from  a  fire  from 
defendant's  defective  locomotive,  plaintifiF  could 
prove  by  a  witness  that  he  and  another  wit- 
ness, who  had  already  ^ven  testimony  of  the 
same  nature,  were  working  on  plaintiffs  prern-^ 
iaes  on  the  day  of  the  fire,  and  that  such  other 
ipritness  had  said  that  something  like  hot  peb- 
bles had  fallen  on  his  hands  and  burned  him, 
and  it  was  immaterial  that  when  makin|;  the 
statement  such  witness  was  talking  to  plamtiff. 

4.  RAHJEtOADS— Fires— Evidence. 

In  an  action  for  damages  from  a  fire  alle^ 
to  have  been  caused  by  defendant's  defective 
locomotive,  it  was  competent  for  plaintiff  to 
prove  that  the  same  train  had  set  fire  to  the 
woods  adjoining  plaintiff's  premises,  or  near 
thereto,  as  tending  to  show  the  defective  condi- 
tion of  the  engine. 

[£>d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  1721.] 

5.  Same. 

Evidence  was  admissible  that  the  same  en- 
gine claimed  by  plaintiff  to  have  set  fire  to  his 
baildlngs  emitted  sparks  on  a  previous  day  of 
the  week  immediately  preceding  the  time  of  the 
fire  complained  of. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  41,  Railroads,  §  1721.] 

&  Same. 

Evidence  that,  immediately  after  defend- 
ant's south-bound  train  passed,  witness  saw 
smoke  in  his  own  woods,  was  sufficiently  definite 
to  identify  the  train,  the  locomotive  of  which 
caused  fire  in  witness'  woods,  where  he  stated 
that  he  saw  the  smoke  arising  from  plaintiff's 
premises  just  before  he  saw  the  smoke  in  his 
own  woods. 

7.  Same. 

Testimony  as  to  other  fires,  caused  by 
passing  engines  of  defendant,  was  admissible  to 
show  at  what  distance  from  the  right  of  way 
sparks  from  the  engines  had  fallen,  to  contra- 
dict the  testimony  of  defendant's  experts  that 
It  was  impossible  for  cinders  from  the  smoke- 
stack of  the  engine  to  have  fallen  so  far  from 
the  track  as  to  have  caused  the  fire  on'  plain- 
tifTs  premises. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  S  1722.] 

8.  Same— QxHESTioN  fob  Jubt. 

In  an  action  for  damages  from  a  fire  alleged 
to  have  been  set  by  defendant's  locomotive,  evi- 
dence considered,  and  held  that  defendant's  mo- 
tion for  nonsuit  was  properly  ovei^ruled. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼oL  41,  Railroads,  §ft  1740-1746.] 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Action  by  B.  M.  Whiteburst  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  x)laintlff,  defendant 
appeals.     Affirmed. 

Skinner  &  Whedbee,  for  appellant  J.  L. 
Fleming  and  L.  L  Moore,  for  appellee. 

WALKER,  J.  This  action  was  brought 
to  recover  damages  for  burning  plaintiff's 
residence,  stables,  bam,  and  other  property, 
which  he  alleged  was  caused  by  the  negli- 
gence of  the  defendant  in  allowing  hot  cin- 
ders to  be  emitted  from  the  smokestack  of 


its  engine.  There  was  a  yerdict  for  the 
plaintiff,  and,  from  the  judgment  thereon, 
the  defendant  appealed.  Numerous  excep- 
tions were  taken  by  the  defendant  to  the 
rulings  and  charge  of  the  court,  and  we  will 
consider  them  in  the  order  in  which  they 
are  stated  in  the  assignment  of  errors. 

1.  The  parties  bad  agreed  that  the  dep- 
osition of  the  plaintiffs  wife  might  be  read 
as  evidence  by  the  plaintiff,  and  the  court 
subsequently  permitted  the  plaintiff  to  prove 
that  bis  wife  was  sick  at  his  home,  for  the 
sole  purpose  of  showing  that  she  was  unable 
to  be  present  at  the  trial  and  testify  in  per- 
son. This  evidence  was  objected  to  by  the 
defendant,^ but  we  do  not  see  why  the  error, 
If  any,  was  not  harmless.  It  certainly 
should'  not  have  prejudiced  the  defendant 
and  we  must  assume  that  it  did  not  We 
do  not  mean  to  imply  that  there  was  any 
error. 

2.  The  plaintiff  testified  that  "the  whistle 
be  knew  as  Captain  Taylor's"  was  the  one 
which  was  on  the  engine  that  passed  bis 
premises  the  day  bis  property  was  burned. 
The  defendant  objected  to  the  evidence,  upon 
the  ground  that  it  was  too  indefinite,  "as 
it  did  not  necessarily  relate  to  the  train 
wblcb  was  alleged  to  have  passed  Just  before 
the  fire."  When  we  consider  the  whole  of 
plalntlflTs  own  testimony,  and  especially 
when  we  take  Into  consideration  also  the 
other  testimony  In  the  cause,  the  engine  to 
which  the  plaintiff  referred  as  the  one  from 
which  the  live  cinders^  had  been  emitted 
which  caused  the  conflagration  was  clearly 
identified,  and  the  jury  could  not  have  been 
misled  as  to  the  engine  which  caused  the 
fire,  and  to  which  the  plaintiff  bad  referred 
In  bis  testimony. 

3.  It  was  competent  and  relevant  to  prove 
by  the  witness  Stanley  Hopkins  that  be  and 
Blount  Wblcbard  were  working  on  the  plain- 
tiff's premises  the  day  of  the  fire  at  a  bench, 
and  that  Wbichard  had  said  that  some^ 
thing  like  hot  pebbles  bad  fallen  on  bis 
hands  and  burnt  him,  as  Wbichard  bad  al- 
ready himself  given  testimony  of  the  same 
nature,  and  it  can  make  no  difference  that, 
at  the  time  Hopkins  beard  Wbichard  make 
the  statement,  the  latter  was  talking  to  the 
plaintiff.  It  was  corroborative  of  Wblch- 
ard's  testimony.  It  was  also  competent  to 
prove  that  the  same  train  bad  set  fire  to  the 
woods  adjoining  the  premises  of  the  plain- 
tiff, or  near  thereto.  It  was  a  fact  tend- 
ing to  show  the  defective  condition  of  the 
engine,  either  that  it  bad  no  spark  arrester 
or  an  insufficient  one.  Johnson  v.  Railroad, 
140  N.  C.  581,  53  S.  B.  362;  Knott  v.  Rail- 
road, 142  N.  C.  238,  55  S.  B.  150;  Aycock 
v.  Railroad,  89  N.  C.  321.  The  testimony 
of  the  witness  Cleve  Moore,  to  which  excep- 
tions 5,  6,  and  7  were  taken,  was  properly 
admitted  for  the  same  reason  as  that  just 
given.  It  Is  clear,  when  bis  entire  state- 
ment is  considered.  In  connection  with  the 
defendant's  preliminary  examination  to  test 
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the  competency  of  his  testimony,  that  the 
witness,  when  shaking  of  haying  seen  the 
same  engine  emitting  sparks  on  a  previous 
day,  was  referring  to  a  day  of  the  week  im- 
mediately preceding  the  time  of  the  fire. 
The  testimony  is  not,  therefore,  within  the 
rule  laid  down  in  Cheek  v.  Lumber  Go.,  134 
N.  C.  225.  46  S.  E.  488,  47  S.  B,  400,  ex- 
cluding such  evidence  when  relating  to  the 
emission  of  sparks  by  the  same  engine  a 
year  after,  the  fire,  which  had  destroyed  the 
plaintiff's  proi)erty.  The  evidence  of  the 
witness  Briley  to  the  effect  that  immediately 
after  the  south-bound  train  passed  he  saw 
smoke  In  his  own  woods  was  sufficiently 
definite  to  identify  the  train,  from  the  lo- 
comotive of  which  the  sparks  had  been  emit- 
ted which  caused  the  fire  in  bis  woods,  as 
he  stated  that  he  saw  the  smoke  rising  from 
the  plaintiff's  premises  Just  before  he  saw 
the  smoke  in  his  woods.  In  passing  upon  the 
competency  of  this  testimony,  we  cannot  de- 
tach It  from  the  other  evidence  in  the  case, 
but  must  consider  it  with  refer^ice  to  the 
testimony  as  already  given  by  this  witness, 
and  also  by  the  other  witnesses.  The  teeH 
timony  of  B.  B.  Briley  and  the  other  wit- 
nesses relating  to  other  fires  caused  by  the 
passing  engines  of  the  defendant  was  ad- 
mitted for  the  purpose  of  showing  at  what 
distance  from  the  right  of  way  sparks  or 
cinders  emitted  from  the  engines  had  fallen, 
and  it  was  comi>etent  for  this  purpose  in 
order  to  contradict  the  testimony  of  experts 
introduced  by  the  defendant  to  show  that 
It  was  impossible  for  cinders  from  the  smoke- 
stack of  the  engine  to  have  fallen  so  far 
from  the  track  as  to  have  caused  the  fire  on 
plaintiff's  premises. 

This  brli^gs  us  to  the  defendant's  motion 
to  nonsuit  the  plaintiff,  which  was  overruled 
by  the  court.  It  is  contended  by  the  defend- 
ant that  there  was  no  evidence  that  the  en- 
gine was  not  properly  equipped  with  a  spark 
arrester,  and  none  that  the  fire  was  actually 
started  by  a  spark  emitted  from  the  engine. 
We  have  examined  the  evidence  carefully, 
and  find  that  there  was  plenary  proof  as  to 
both  facts.  There  certainly  was  evidence 
that  sparks  or  cinders  emitted  from  one  of 
the  defendant's  engines  caused  the  fire,  and 
the  expert  witnesses  of  the  defendant  tes- 
tified that,  if  this  was  the  case,  the  engine 
was  not  properly  equipped,  or,  to  use  the  lan- 
guage of  one  of  them,  **the  spark  arrester 
was  not  In  good  condition."  The  motlcm  to 
nonsuit  was  therefore  properly  overruled. 
Craft  V.  Timber  Co.,  132  N.  C.  151,  43  S.  B. 
597;  Williams  v.  Railroad,  140  N.  C.  623, 
53  S-  E.  448;  Lumber  Co.  v.  Railroad,  143 
N.  C.  324,  55  S.  B.  781;  McMillan  v.  Rail- 
road, 126  N.  C.  726»  36  S.  E.  129;  Aycock 
V.   Railroad,   supra. 

Under  the  charge  of  the  court,  which  was 
clear  and  concise,  the  case  was  fairly  sub- 
mitted to  the  jury,  and  the  defendant  has  no 
reason,  in  law,  to  complain  of  the  result 

No  error. 


(XO  N.  C.  41) 
LAKE  DRUMMOND  CANAL  &  WATER 
CO.  V.  BURNHAM  et  al. 

(Supreme  Court  of  North  Carolina,     March  4, 
1908.) 

1.  WaTSBS  and  WaTEB  COURSK&— Abtificial 

Channels  —  Right  to  Cboss  Canal  — 
'  Rights  of  Lowkb  Pbopbietob  on.  Natural 

Dbain. 

The  original  owner  of  a  canal  was  author- 
ized to  open  up  a  cross  canal  to  draw  water 
from  a  lake.  Tlie  cross  canal  was  constructed; 
but  the  successor  of  the  original  owner  conclud- 
ed that  the  waters  of  the  lake  were  no  longer 
needed,  and  stopped  the  mouth  of  the  cross 
canal,  causing  the  waters  of  the  lake  to  flow  in 
their  natural  direction,  and  affecting  the  lands 
of  defendants,  which  were  several  miles  from 
either  canal,  and  naturally  drained  in  an  oppo- 
site direction.  The  cross  canal  had  existed  for 
over  40  years,  and  protected  defendants'  lands 
to  some  extent  by  directing  the  overflow  waters 
from  the  lake  into  the  main  canal.  Held^  that 
the  canal  company  could  not  be  enjoined  from 
changing  the  condition  of  the  banks  from  what 
they  were  at  a  time  9  years  prior  thereto,  since, 
where  an  upper  proprietor  constructs  and  main- 
tains on  his  own  premises  for  his  own  conven- 
ience a  structure  affecting  the  flow  of  water 
which  invades  no  right  of  the  lower  proprietor, 
and  is  for  a  temporary  purpose  which  may  be 
abandoned  at  any  time,  the  lower  tenant  ac- 
quires no  right  to  a  continuance  of  the  structure 
resting  merely  on  prescription,  for  an  easement 
by  prescription  can  only  be  established  by  ad- 
verse possession  or  continuous  invasion  of  an- 
other's right. 

2.  Injunction  —  Subjects  op  Relief  — Acts 

OF     COBPOBATIONS     CBEATBD      FOB      PUBUG 

Benefit. 

Ordinarily  an  adjacent  property  owner,  suf- 
fering injury  in  his  proprietary  rights  from  an 
enterprise  for  the  public  benefit  under  a  quasi 

Snblic  charter,  is  restricted  to  an  action  for 
amages,  or  some  statutory  method  of  redress, 
and  cannot  enjoin  the  owner  of  the  enterprise 
from  carrying  it  on  as  conditions  may  require. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig» 
vol.  27,  Injunction,  S  23.] 

Appeal  from  Superior  Court,  Camden  Coun- 
ty;  W.  R.  Allen,  Judge. 

Injunction  by  the  Lake  Drummond  Canal 
&  Water  Company  against  T.  M.  Bumham 
and  others,  in  whicb  defendant  filed  a  cross- 
complaint  From  a  judgment  restraining 
defendants  from  interfering  with  plaintiffs' 
canal,  and  restraining  plaintiffs  from  main- 
taining the  banks  of  its  canal  at  a  greater 
height  than  at  a  certain  prior  time,  plain- 
tiff appeals.    Reversed  in  part 

The  action  was  instituted  by  plahitlffs  to 
restrain  a  number  of  defendants  from  alleged 
wrongful  injury  to  plaintiffs'  canal,  and  there 
was  evidence  offered  tending  to  show  **the 
plaintiff  owns  the  canal  formerly  known  as 
the  'Dismal  Swamp  Canal,'  extending  from 
the  Elizabeth  river,  in  Virgina,  to  the  Pas- 
quotank river,  in  North  Carolina,  and  is  a 
highway  of  public  travel  for  steamboats, 
barges,  tugs,  and  other  craft  plying  between 
the  waters  of  North  Carolina  and  the  waters 
of  Virginia.  There  is  another  canal,  called  the 
'Cross  Canal,*  which  runs  at  right  anplos 
from  a  point  about  90  feet  from  the  other 
canal  westwardly  into  Gates  county  about 
I  20  miles.     The  defendants  own  in  severalty 
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valuable  lands,  wbich  lie  from  8  to  7  miles  be- 
low the  said  Cross  Canal,  none  of  wbicb  drain 
In  or  towards  the  Cross  Canal.    In  1897  the 
plaintiff  company  enlarged  and  deepened  the 
Dismal  Swamp  Canal,  and  for  the  protection 
and  improvement  of  the  same  thus  enlarged, 
the  plaintiff  widened  and  raised  the  banks  of 
that   canal,   and  the   banks  so   raised   and 
broadened  remained  as  they  were  from  1897 
to  June,  1906.    In  June,  1906,  the  defendants, 
claimed  to  be  injured  by  the  raising  and 
broadening  of  the  said  banks  at  the  Cross 
Canal,  cut  through  same  between  the  head 
otyfhe  Cross  Canal  and  the  Dismal  Swamp 
Canal,  a  distance  of  80  feet  or  more,  and 
turned  the  water  from  the  kaid  Cross  Canal, 
and  the  swamps  which  drain  into  it,  into  the 
Dismal  Swamp  Canal,   and  as  a  result  of 
such  cutting  turned  into  it  sand,  mud,  and 
debris  to  such  an  extent  as  after  12  hours 
to  so  fill  it  that  one  could  walk  out  into  the 
canal  43  feet  from  its  banks  dry-shod  for  a  dis- 
tance of  about  72  feet  along  the  banks.    The 
plaintiff  filled  up  the  cut  which  had  been 
made,  and  dredged  out  the  said  filling,  but 
the  defendants  threatened  at  once  to  open 
the  same  again,  and  were  about  to  do  so  when 
enjoined  by  this  court"    Defendants  answer- 
ed«  making  denial  of  some  of  the  material 
allegations  of  the  plaintiffs,  and  by  way  of 
counterclaim   made  further  answer,  as  fol- 
lows:   "(1)  That  they  are  the  owners  and 
in   possession   of   large   quantities   of.  land 
and  growing  crops  lying  on  what  is  known 
am  Corapeake  or  Cross  Canal,  which  empties 
into    the    Dismal    Swamp    Canal    about    5 
miles  northwest  of  the  town  of  South  Mills, 
in  Camden  county ;  (2)  that  said  Cross  Canal 
is  12  miles  long  and  between  10  and  20  feet 
wide,  and  is  the  main  and  only  drain  for 
their  said  lands,  and  has  been  for  the  past 
75  or  100  years,  long  before  the  plaintiff  here- 
in acquired  any  Interest  whatever  in  the  Dis- 
mal Swamp  Canal;    (3)  that  during  the  lat- 
ter part  of  March,  or  first  of  April,  1906,  the 
Lake  Drummond  Canal  &  Water  Company, 
by    its   agents   and   servants,    went   to   the 
mouth    of   said    Cross    Canal,    and    with   a 
steam   shovel   did  willfully  and  unlawfully 
fill  up  the  mouth  of  said  Cross  Canal,  there- 
by   stopping    all    fiow   through    said    Cross 
Canal,  and  ponding  the  water  on  the  lands 
and  crops  of  the  defendants  herein,  utterly 
destroying  the  crops  of  the  defendants,  and 
greatly  damaging  the  lands  herein  mentioned, 
paying  nothing  to  the  defendants  by  way  of 
condemnation  or  otherwise;    (4)  that  defend- 
ants herein  were  preparing  to  reopen  said 
Cross  Canal  when  the  general  superintendent 
of  the  plaintiff,  one  J.  B.  Baxter,  through 
the  captain  of  plaintiff's  dredge,  requested 
that  they  not  reopen  said  Cross  Canal,  that 
he  would  have  his  company  do  so  immedi- 
ately, and  place  a  culvert  there,  upon  which 
promise  defendants  refrained  from  opening 
said  Cross  Canal,  and  were  later  served  with 
a   restraining  order   forbidding   them    from 
reopening  it  at  all;    (5)  that  plaintiff  has 


never  made  any  attempt  whatever  to  put  In 
said  culvert  or  otherwise  open  said  Cross 
Canal,  and  that  the  lands  and  crops  of  the 
defendants  are,  and  have  been  for  many 
weeks  past,  entirely  covered  with  water  be- 
cause of  the  damming  of  said  Cross  Canal 
by  the  plaintiff  herein;  (6)  that  by  reason 
of  such  imlawful  damming  of  Cross  Canal 
by  the  plaintiff,  and  the  consequent  ponding 
of  water  on  defendants'  lands,  the  crops  of 
the  defendants  have  been  injured  to  the  ex- 
tent of  $15,000,  that  the  lands  have  already 
been  greatly  damaged, -and  that  if  said  Cross 
Canal  is  not  opened  Immediately  the  ponded 
water  on  the  defendants'  lands  will  cause 
said  lands  to  sour  and  to  become  absolutely 
worthless  for  any  use  whatever,  which  lands 
before  the  ponding  of  the  water  thereon  by 
the  plaintiff,  as  herein  set  out,  were  worth 
not  less  thon  $37,000 ;  (7)  that  the  cause  of 
action  set  out  in  this  answer  in  the  defend- 
ants' cross-bill  arose  prior  to  the  bringing 
of  this  action."  Plaintiffs  made  formal  reply 
denying  material  allegations  of  counterclaim. 
Various  issues  were  submitted  as  determina- 
tive of  the  rights  of  the  parties,  and  as  to 
the  amount  of  damages  suffered  by  defend- 
ants. The  court  set  aside  a  verdict  for  de- 
fendant on  these  issues  as  to  damages,  and  on 
the  other  issues  gave  judgment  restraining 
defendants  from  further  interference  with 
plaintiffs'  canal,  and  restraining  plaintiffs 
ftom  ''maintaining  the  banks  of  its  canal  and 
the  canal  of  plaintiffs  at  a  greater  height 
than  in  1807,  before  same  was  Increased." 
From  this  judgment,  plaintiflis,  having  duly 
excepted,  appealed. 

Pruden  A  Pruden  and  Aydlett  &  Ehrlng- 
haus,  for  appellant  Ward  &  Grimes  and 
W.  a;  Worth,  for  appellees. 

HOKE,  J.  (after  stating  the  facts  as 
above).  The  fifth  issue,  and  the  response  of 
the  jury  thereto,  are  as  follows:  "(5)  Have 
the  defendants,  or  either  of  them,  the  right 
and  easement  to  drain  into  the  canal  of 
plaintiffs,  or  into  the  Cross  Candl?  Ans.  No." 
There  is  no  fact  or  finding  of  the  jury  which 
in  any  way  changes  or  impairs  the  force  and 
effect  of  this  verdict,  and  the  court  is  of 
opinion  that  it  is  thereby  conclusively  deter- 
mined that  the  defendants  are  not  entitled 
to  the  relief  awarded  them,  and  to  this  ex- 
tent the  judgment  of  the  court  below  must 
be  reversed.  The  company  known  as  the 
"Dismal  Swamp  Canal  Company"  was  chart- 
ered by  act  of  the  Legislature  at  the  session 
of  1790,  2  Rev.  St.  N.  C.  p.  217.  By  section 
12  of  this  act  it  was  provided:  "And  whereas 
it  is  represented  that  the  waters  of  the  lake, 
in  the  Dismal  swamp,  commonly  called 
Drummond's  pond,  may  be  useful  for  a  sup- 
ply of  water  to  the  said  canal:  Be  it  en- 
acted, that  the  said  lake,  so  far  as  the  water 
thereof  shall  be  necessary  for  the  purpose 
aforesaid,  shall  be  and  is  hereby  vested  in  the 
proprietors  of  said  canal ;  and  it  shall  and  may 
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be  lawful  for  the  said  president  and  directors, 
or  a  majority  of  tbem,  to  open»  If  they  shall 
find  It  expedient,  a  cross  canal  from  the  lake 
to  the  principal  canal,  for  the  purpose  of 
drawing  from  thence  a  supply  of  water ;  and 
for  executing  this  work  they  shall  have  the 
same  powers  which  they  are  authorized  to 
exercise  In  opening  the  principal  canal.*'  It 
was  no  doubt  under  and  by  virtue  of  this  sec- 
tion, and  for  the  purposes  therein  Indicated, 
that  the  Cross  Canal  referred  to  in  the  pres- 
ent proceedings  was  constructed.  The  pres- 
ent owners  of  the  Main  Canal,  having  ascer- 
tained or  concluded  that  the  waters  of  the 
lake  heretofore  conveyed  by  the  Cross  Canal 
are  no  longer  required  for  purposes  of  navi- 
gation, determined  to  abandon  It,  and  in 
widening  and  deepening  the  Main  Canal 
they  have  thrown  the  sand  and  mud  produced 
by  their  additional  excavation  on  the  bank, 
and  so  as  to  stop  up  the  mouth  of  the  Cross 
Canal  and  obstruct  the  flow  of  water  therein ; 
the  result  being  that  the  waters  of  the  lake, 
which  by  this  channel  have  heretofore  been 
drained  Into  the  Main  Canal  now  flow  In  their 
natural  direction  towards  the  river,  and  a 
portion  of  them  affect  the  lands  of  defend- 
ants, causing  the  damage  complained  of. 
While,  however,  the  evidence  of  defendants 
tends  to  show  that  these  lands  have  been 
damaged  by  stopping  up  this  Cross  Canal,  and 
the  verdict  of  the  jury  seems  to  have  estab- 
lished It  It  is  an  Injury  for  which  the  law 
cannot  afford  redress. 

It  will  he  noticed  that  the  canal  is  an 
artificial  drain,  made  by  the  predecessors 
of  plaintiffs  for  their  own  convenience  and 
advantage,  and  in  the  exercise  of  a  right  of 
property  and  an  easement  conferred  upon 
them  by  the  statute  for  a  specific  purpose. 
The  lands  of  the  defendants  do  not  abut  up- 
on this  Cross  Canal,  and  the  verdict  finds 
that  the  defendants  had  no  right  or  privi- 
lege of  drainage  into  either  one  of  the  canals. 
On  the  contrary,  the  testimony  shows  that 
they  are  situated  several  miles  from  the  Gross 
Canal,  and  their  natural  drainage  is  in  an 
entirely  different  direction — ^towards  the  Pas- 
quotank river — and  while  this  Cross  Canal 
has  existed  for  many  years  (40  or  more),  and 
has  operated  to  some  extent  to  protect  the 
lands  of  defendants  by  diverting  the  overflow 
waters  of  the  lake  from  their  natural  direc- 
tion into  the  main  canal,  on  the  facts  pre- 
sented here  there  is  no  principle  that  re- 
quires that  the  plaintiffs  should  keep  this 
Cross  Canal  open  for  defendants'  benefit,  or 
that  their  conduct  concerning  It  should  sub- 
ject them  to  an  action.  As  to  defendants  it 
is  damnum  alNsque  injuria.  If  it  should  be 
conceded  that  defendants,  as  owners  of  land 
which  He  in  the  general  direction  that  the 
bverfiow  waters  of  the  lake  naturally  take  to- 
wards the  river,  are  lower  proprietors  in  ref- 
erence to  such  waters,  and  this  is  the  strong- 
est position  that  can  be  taken  in  their  be- 
half, their  right  to  relief  on  this  verdict  can- 
not be  sustained.    The  doctrine  is  certainly 


it  is  the  position  supported  by  the  great 
weight  of  authority  that,  where  the  proprie- 
tor of  an  upper  tenement  constructs  and 
maintains  on  his  own  premises,  and  for  his 
own  convenience  and  advantage,  an  artificial 
waterway,  or  any  artificial  structure,  affect- 
ing the  fiow  of  water,  and  such  structure 
invades  no  right  of  the  lower  proprietor,  and 
gives  Indication  that  it  is  for  a  temporaiy 
purpose  or  a  specific  purpose  which  may  at 
any  time  be  abandoned,  the  upper  proprietor 
comes  under  no  obligation  to  maintain  the 
structure  and  the  conditions  produced  by  it 
from  lapse  of  time,  though  the  incidental , ef- 
fect has  been  to  confer  a  benefit  on  a  lower 
tenant.  Nor  in  such  case  does  the  lower  pro- 
prietor acquire  any  right  which  rests  only  on 
prescription.  An  easement  arising  in  that 
way  can  only  be  established  by  reason  of 
adverse  possession,  or  continuous  invasion  of 
another's  right.  Gould  on  Waters  (3d  Ed.) 
§§  161-340 ;  8  Famham  on  Waters  and  Water 
Rights,  pp.  2400-2437;  Arkwright  v.  Gell,  5 
M.  &  W.  202;  Mason  v.  Railway,  L.  R.  6 
Q.  B.  677-586 ;  Greatot  v.  Hayward,  8  E^ch. 
290. 

And  the  decisions  of  our  own  court  are  to 
like  effect  Felton  v.  Simpson,  33  N.  C.  84 ;  Me- 
bane  v.  Patrick,  46  N.  C.  28.  In  Felton  v. 
Simpson  the  plaintiff  owned  land  on  a  stream 
below  defendant's  dam,  and  the  incidental 
effect  of  this  dam  was  to  protect  the  plain- 
tiff's land  from  "sudden  Inundations  in  heavy 
falls  of  rain  by  ponding  the  water  until 
it  could  be  drained  off  by  ditches."  The 
plaintiff  had  been  in  the  uninterrupted  en- 
joyment of  the  benefit  of  this  protection  for 
more  than  20  years,  when  defendant  cut 
through  the  dam  to  relieve  it  from  a  large 
body  of  water  collected  from  recent  rains, 
causing  plaintiff's  land  to  overfiow  and  injur- 
ing the  crops.  Recovery  was  denied,  and  it 
was  held:  *'In  order  to  raise  the  presumption 
of  the  grant  of  an  easement,  two  things  are 
necessary — there  must  be  a  thing  capable  of 
being  granted,  and  there  must  be  an  adverse 
possession  or  assertion  of  right,  so  as  to  ex- 
pose the  party  to  an  action,  unless  he  had  a 
grant"  And  Pearson,  J.,  delivering  the  opin- 
ion of  the  court,  said:  "When  one  continues 
in  the  uninterrupted  possession  of  land  for 
30  years,  or  enjoys  the  use  of  a  franchise  for 
20  years,  a  grant  is  presumed.  So  if  one 
erects  a  dam  and  ponds  back  water  upon  the 
land  of  another,  and  is  allowed  to  keep  it 
there  for  20  years,  a  grant  of  the  easement  or 
privilege  of  doing  so  is  presumed,  and  so  in 
many  similar  cases.  But  to  make  this  doc- 
trine applicable  two  things  are  necessary — 
there  must  be  a  thing  capable  of  being  grant- 
ed, and  there  must  be  an  adverse  i>o6session 
or  assertion  of  right,  so  as  to  expose  the 
party  to  an  action,  unless  he  had  a  grant: 
for  It  is  the  fact  of  his  being  thus  exposed 
to  an  action,  and  the  neglect  of  the  opposite 
party  to  bring  suit,  that  is  seized  Upon  as  the 
ground  for  presuming  a  grant  in  favor  of 
long  possession  and  enjoyment,  upon  the  Idea 
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that  thii  adverse  state  of  things  would  not 
have  been  submitted  to,  if  there  had  not  been 
a>sraxit.  Where  one  erects  a  dam  on  his  own 
land,  and  another  who  owns  land  below  inci- 
dentally derives  a  benefit  by  availing  himself 
of  the  protection  which  the  dam  enables  him, 
by  means  of  ditches,  to  give  to  his  land,  which 
is  onr  case,  neither  of  these  essentials  for 
presnming  a  grant  has  an  existence." 

Speaking  to  this  same  question,  in  Mason 
▼-   Railway,  supra,  Oockbum,  C.  J.,  concur- 
rlns,  said:    "It  is  the  essence  of  an  easement 
(to  divert  a  stream  by  an  artificial  way)  that 
it  exists  for  the  benefit  of  a  dominant  tene- 
ment alone.    Being  in  its  very  nature  a  right 
created  for  the  benefit  of  a  dominant  owner, 
its  exercise  by  him  cannot  operate  to  create  a 
new  right  for  the  benefit  of  a  servient  owner. 
Like  any  other  right,  its  exercise  may  be  dis- 
continped  if  it  becomes  onerous  or  ceases  to 
be  beneficial  to  the  party  entitled."    The  po- 
sition is  discussed  at  some  length,  and  very 
satisfactorily,  in  Famham  on  Waters  and 
"Water  Rights,  supra,  under,  the  "Doctrine  of 
Reciprocal  Easements,"  and  the  citation,  after 
stating  different  methods  by  which  such  recip- 
rocal easements  may  be  established,  continues, 
as  follows:  "Having  established  the  fact  that 
there  may  be  reclprocul  easements  existing  in 
favor  of  adjoining  property  owners,  the  ques- 
tion arises  as  to  how  far  such  a  condition  may 
be  established  by  prescription.    Put  in  a  con- 
crete form  the  question  may  be  propounded 
thus:    If  the  owner  of  a  mill  on  a  stream  ac- 
quires by  prescription  the  right  to  fiow  the 
water  back  upon  the  land  of  an  upper  proprie- 
tor, does  the  latter  acquire  a  reciprocal  right  to 
have  the  flowage  maintained,  and  can  he  com- 
pel the  mill  owner  to  maintain  bis  dam  for 
that  purpose?    To  the  question  in  this  form 
the  answer  seems  plain  that  there  is  no  such 
reciprocal  right     The  equitable  doctrine  of 
prescription  depends  upon  the  presumption  of 
a  grant,  and  equity  will  only  presume  a  grant 
when  certain  well-defined  conditions  are  pres- 
ent, one  of  which  is  an  adverse  claim  to 
the  property  out  of  which  the  right  is  al- 
leged to  have  arisen.     In  the  case  of  sup- 
posed there  is  no  adverse  claim  on  the  part 
of  the  owner  of  the  submerged  land  to  have 
the  dam  maintained,  and,  therefore,  nothing 
upon  which  a  grsnt  can  be  presumed."    And, 
further:    "The  doctrine  applicable  in  case  of 
the  damning  of  the  water  back  on  the  upper 
property  is  equally  applicable  in  case  of  drain- 
age  over  lower  property.     In  Greatrex  v. 
Hayward  the  court  held  that  the  fiow  of 
water  from  a  drain  made  for  the  purpose  of 
agriculture  for  a  period  of  20  years  does  not 
give  a  right  to  the  lower  proprietor  to  its  con- 
tinued fiow  so  as  to  prevent  the  alteration  of 
the  drain  for  the  improvement  of  the  upper 
estate.  This  is  put  upon  the  ground  that  the 
character  of  the  water  course  is  temporary 
merely,  depending  upon  the  mode  which  the 
upper  owner  had  adopted  for  draining  his 
land;  also  that  the  user  by  the  lower  owner  had 
not  been  adverse."    The  author  then  proceeds 


to  criticise  a  decision  of  the  Minnesota  court 
(Kray  v.  Muggli,  77  Minn.  231,  79  N.  W.  964. 
1026,  1064,  45  L.  R.  A.  218)  which  asserts  8 
position  contraiy  to  that  upheld  in  the  text, 
and  also  certain  expressions  of  the  chancellor 
to  same  effect  in  Belknap  v.  Trimble,  3  Paige 
(N.  Y.)  577,  and  declares  that  the  MinnesoU 
decision  and  some  others  of  like  tendency  are 
not  in  accord  with  the  weight  of  authority. 

In  wiiat  is  here  said  we  do  not  intend  to 
question  the  decision  of  Belknap  v.  Trimble, 
and  other,  cases  of  Iiko  import,  to  the  effect 
that  where  an  upper  proprietor,  by  an  artifi- 
cial structure  on  his  own  premises,  has  caus- 
ed a  change  of  a  stream  in  which  they  both 
have  riparian  rights  from  the  original  to  a 
new  channel,  under  circumstances  which  give 
indication  that  the  change  is  to  be  a  perma- 
nent one,  and  the  lower  proprietor,  accept- 
ing the  change,  has  built  mills  and  made 
improvements  dependent  on  the  flow  of  the 
stream  in  its  new  course,  the  enjoyment  and 
use  of  these  improvements  will,  under  cer- 
tain circumstances,  be  protected  by  injunc- 
tive relief,  or  other  efficient  action  of  the 
courts.  These  decislbns  can  well  be  upheld 
under  the  doctrines  of  dedication  and  estop- 
pel, as  in  Delaney  v.  Boston,  2  Har.  (D^.) 
489.  Famham,  pp.  2437,  2438.  But  this 
principle  has  no  application  here.  The  for- 
mer proprietors  of  the  Dismal  Swamp  Canal, 
acting  under  a  charter  from  the  state  in  the 
exercise  of  proprietary  rights  and  privileges 
therein  granted,  constructed  this  Cross  Canal, 
an  artificial  way,  as  a  feeder  to  the  Main 
Canal,  and  as  an  aid  to  navigation.  And  the 
present  owners,  having  concluded  that  this 
additional  supply  of  water  is  no  longer  re- 
quired for  the  purpose,  and  that  its  continued 
fiow  into  the  Main  Canal,  in  its  present 
condition,  will  cause  damage  to  their  prop- 
erty and  act  as  a  hindrance  to  their  enter- 
prise, have  determined  to  abandon  the  Cross 
Canal  and  obstruct  its  farther  fiow.  It  was 
originally  constructed  for  the  advantage  and 
convenience  of  plaintiffs'  predecessors,  and 
for  a  definite  purpose,  and  defendants  have 
acquired  no  right  to  enforce  Its  maintenance 
for  their  protection.  The  exact  case  is  stat- 
ed by  Gould  on  Waters,  supra,  as  follows: 
'*When  a  canal  company  was  authorized,  but 
not  required,  by  statute,  to  divert  the  waters 
of  a  stream,  which  they  did  for  a  period  of 
40  years,  it  was  held  that  riparian  proprie- 
tors below  on  the  stream  had  no  right  to 
insist  that  the  diversion  should  be  continued 
for  their  benefit." 

The  court,  being  of  the  opinion  that  on  the 
facts  presented  defendants  are  not  entitled 
to  any  redress  against  the  plaintiflis,  have 
deemed  it  best  to  place  the  decision  on  that 
ground,  as  it  may  serve  to  end  the  matters 
at  issue.  But  we  must  not  be  understood 
as  deciding  that,  if  It  were  otherwise,  defend- 
ants would  be  entitled  to  the  injunctive  re- 
lief awarded  them  by  the  Judgment  below. 
It  appears  that  plaintiffs  are  engaged  in 
carrying  on  an  enterprise  for  the  benefit  of 
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the  public  under  a  quasi  public  charter,  and 
It  is  ordinarily  true  that.  If  an  adjacent  prop- 
erty owner  suffers  Injury  In  his  prc^rletary 
rights  by  reason  of  such  an  undertaking,  he 
is  restricted  to  an  action  for  damages  or  some 
statutory  method  of  redress. 

There  is  error  In  the  Judgm^it  below,  In 
so  far  as  It  enjoins  plaintiffs  from  obstructing 
the  flow  of  the  Cross  Canal,  and  to  that  ex- 
tent the  judgment  below  is  reversed. 

Reversed. 


(147  N.  C.  8») 
GILLIKIN  et  al.  ▼.  LAKE  DRUMMOND 

CANAL  &  WATER  CO. 

(Supreme  Court  of  North  Carolina.    March  4, 

1908.) 

1.  Canals  —  Obstbuotionb  —  Injtjbhes  — 

AcrnONS—COMPLAINT. 

A  complaint  in  an  action  against  a  canal 
compauy,  which  alleged  that  the  defendant 
agreed  to  tow  plaintiflPs  schooner  through  the 
canal  by  defendant's  tug,  and  negligently,  wrong- 
fully, and  carelessly  obstructed  its  said  canal 
by  a  large  barge  which  it  owned,  and  negligent- 
ly, carelessly,  -and  wrongfully  caosed  plaintiflTs 
schooner  to  be  towed  by  its  tug  down  and  upon 
the  said  barge,  and  to  run  foul  of  and  strilse 
against  said  barge,  and  by  reason  of  the  ob- 
struction of  the  canal  and  the  said  defendants 
towing  said  schooner  down  and  upon  said  barge 
said  schooner  was  greatly  damaged,  sufficiently 
charges  negligence  in  mooring  the  barge  as  the 
basis  of  plaintifrs  demand. 

[Ed.  Note."-For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Canals,  §§  3&-^9.] 

2.  Same— "Obstruction." 

A  barge  negligently  moored  to  the  bank  of 
a  canal,  which  because  of  such  negligence  floats 
out  into  the  channel  of  the  canal  causing  a  col- 
lision with  a  passing  vessel,  is  clearly  within  the 
meaning  of  the  term  '*obstruction." 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Canals,  §  36. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  p.  4892.] 

3.  Pleadino  —  Coicpi.AiiqT  —  Uncebtaintt  — 
Motion  to  Makk  Mobb  Definitb. 

In  an  action  for  damages  for  a  collision 
caused  by  defendant's  obstruction  of  a  canal,  if 
the  complaint  is  not  sufficiently  specific,  defend- 
ant's remedy  is  by  motion  to  make  more  definite. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  $$  1173-1193.] 

Appeal  from  Superior  Court,  Carteret  Coun- 
ty ;  Lyon,  Judge. 

Action  by  one  GiUikin  and  another  against 
the  Lake  Drummond  Canal  A  Water  Com- 
pany. From  a  Judgment  for  plaintiflft,  de- 
fendant appeals.     Affirmed. 


Moore  &  Dunn,  for  appellant 
&  Davis,  for  api>ellee8. 


Abemethy 


HOKE,  J.  We  find  no  error  in  the  record 
which  entitles  defendant  to  a  new  trial. 
There  was  ample  evidence  of  negligence  on 
the  part  of  the  defendant  company.  The  tes- 
timony tended  to  show  that  in  June,  1904, 
the  defendant  undertook,  for  hire,  to  tow  the 
plaintiffs'  vessel  through  their  canal,  and  was 
engaged  in  this  undertaking  when  they  pass- 
ed a  large  barge  of  the  defendant  company's, 
moored  to  the  bank  of  the  canal.    That  the 


suction  of  the  tug  drew  the  barge  aWay  from 
the  bank  into  the  course  of  the  plaintiffs*  ves- 
sel, causing  a  collision,  and  the  damages  com- 
plained of.  That  the  barge,  which  was  the 
property  and  under  control  of  the  company 
at  that  time,  was  improperly  and  negligently 
moored,  and  that  the  plaintiffs  were  free 
from  fault. 

The  objection  chiefly  urged  for  error  was 
that  the  complaint  did  not  charge  or  allege 
negligence  in  mooring  the  barge  as  the  basis 
of  plaintiffs'  demand,  but  the  objection  is 
without  merit.  The  complaint,  after  stating 
the  contract,  and  that  defendant  was  engag- 
ed in  the  undertaking  at  the  time  of  the  oc- 
currence, and  was  the  owner  and  in  control 
of  the  tug  and  the  barge,  continues  as  fol- 
lows: "Sec.  5.  That  defendant  at  or  near 
West'  Creek,  about  two-thirds  of  the  distance 
from  Wallacetown  to  I^ynch's  Wharf  in  tlie 
said  canal,  negligently  and  wrongfully  and 
carelessly  obstructed  its  said  canal  by  a 
large  barge,  and  negligently  and  wrongfully 
and  carelessly  caused  plaintiffs*  schooner,  'the 
Ike  G.  Faven,'  to  be  towed  by  said  tug  down 
and  upon  the  said  barge,  with  great  force, 
and  caused  said  schooner  to  run  foul  of  and 
strike  against  said  barge.  Sec.  6.  That,  by 
reason  of  the  obstruction  of  the  canal,  and 
also  by  reason  of  said  defendants  towing  said 
schooner  down  and  upon  said  barge,  causing 
her  to  run  foul  of  and  strike  same,  said 
schooner  was  greatly  damaged,"  etc 

A  large  barge,  negligently  moored  to  the 
bank  of  a  canal,  which  by  reason  of  said  neg- 
ligence is  drawn  or  floats  out  Into  the  chan- 
nel of  the  canal  causing  a  collision  with  a 
passing  vessel,  and  inflicting  serious  damage, 
comes  clearly  within  the  meaning  of  the  term 
"obstruction,"  defined  by  the  books  to  be: 
"An  impediment;  a  hindrance;  that  which 
impedes  progress."  Hart  v.  Albany,  3  Paige 
(N.  Y.)  213.  The  complaint,  we  think,  con- 
tains a  sufficient  statement  of  facts  to  make 
out  plaintiffs'  cause  of  action,  and  to  apprise 
the  defendant  fully  of  the  grievance  asserted 
against  him,  and  the  injury  for  which  redress 
is  demanded.  Assuredly  on  the  facts  pre- 
sented, if  defendant  desired  that  the  com- 
plaint be  made  more  specific.  It  should  have 
made  a  motion  to  that  effect  Allen  v.  Ry., 
120  N.  C.  548,  27  S.  E.  76. 

There  is  no  error,  and  the  Judgment  for 
plaintiffs  is  affirmed. 

No  error. 

(l«7  N.  c.  ») 

YOUNG  V.  FOSBURG  LUMBER  00. 

(Supreme  Court  of  North  Carolina.     March  4. 
190&) 

1.  Master  and  Servant— Injuries  Tt>  Third 
Persons— Independent  Contractor. 

Defendant  made  a  contract  with  F.  bv 
which  he  was  to  cut  and  remove  certain  trce>\ 
and  agreed  to  furnish  him  a  locomotive.  lo^irinf; 
cars,  horses,  etc.,  and  pay  him  a  certain  price 
per  1,000  for  all  timber  logged.  F.  was  to  have 
full  and  complete  control  over  the  catting,  get- 
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ting  out,  and  shipping  of  the  lumber,  and  the 
contract  expressly  provided  that  he  was  to  do 
the  "work  as  an  independent  contractor.  Held^ 
that  the  contract,  if  made  in  f^ood  faith,  and  not 
for  tlie  mere  purpose  of  avoiding  responsibility, 
constituted  F.  an  independent  contractor. 

CBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1242.] 

2.  CojvTBAcrrs—CoNSTBUcnoN— Question  foe 
theCoubt. 

'Where  the  lai^uage  of  a  contract  is  free 
from  ambiguity,  its  construction  is  for  the  court. 
[£d.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  §§  767-770.] 

3.  Masteb  and  Servant— Injtjbt  to  Thibd 
Peksons  —  Independent  Contbaotoes  — 
WOKK  Intbinsically  Danoebous. 

Cutting  down  trees  in  a  forest  is  not  so  in- 
trinsically and  essentially  dangerous  as  to  im- 
pose upon  the  owner  of  the  trees,  the  absolute 
duty  of  looking  out  for  persons  who  might  be 
passing  alon^  a  private  footpath  near  the  trees, 
hut  those  doing  the  cutting  must  keep  a  reason- 
ably careful  lookout  for  such  persons,  and  the 
measure  of  the  duty,  which  is  relative,  and  not 
absolute,  is  affected  by  the  frequency  of  the 
use  of  the  path,  the  knowledge  of  the  persons 
cutting,  etc 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Blaster  and  Servant,  $$  1259,  1260.1 

4.  Neqliqence  —  Cutting  Tbebs  —  Pebsonal 

lNJnBIES--Ql7ESTI0NS  FOB  JUBY. 

In  an  action  for  injuries  caused  by  the 
falling  of  a  tree  upon  plaintiff  while  passing 
along  a  footpath  near  where  trees  were  being 
cut  in  a  forest,  the  size,  character,  etc.,  of  the 
undergrowth,  and  its  relation  to  the  path,  held 
to  be  for  the  jury,  upon  the  question  of  the  neg- 
ligence of  those  cutting  the  trees. 
5.  Masteb  and  Sebvant  — Injxtbt  to  Thibd 
Pebsons— Pleading  and  Pboof. 

In  an  action  for  injuries  caused  by  being 
struck  by  a  falling  tree,  a  written  contract  be- 
tween defendant,  the  owner  of  the  trees,  and  a 
person  whom  he  had  hired  to  cut  them,  is  ad- 
missible to  show  defendant's  relation  to  the 
laborers  engaged  in  cutting,  though  the  contract 
was  not  set  up  in  the  answer. 
-6.  TBiAii— Speciai*  Intebbogatobies— Discbe- 

TION   OF  COUBT. 

Under  the  express  provisions  of  Revisal 
1905,  $  527,  the  court  may  in  its  discretion  sub- 
mit a  specific  question  of  fact  involved  in  the 
case  to  be  answered  by  the  jury. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial,  $$  823-827.] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Halifax 
County;    Lyon,  Judge. 

Action  by  Rena  Young,  by  h«  next  friend, 
against  the  Fosburg  Lumber  Company. 
Judgment  for  plalntlfr,  and  defendant  ap- 
peals.    Reversed,  and  new  trial  granted. 

The  defendant  company,  being  the  owner 
of  standing  timber  on  the  lands  described 
in  the  pleadings,  entered  into  a  contract  in 
writing  with  W.  T.  Ferrell  by  which  he  was 
to  cut  and  remove  the  trees  to  the  railroad. 
Defendant  company  agreed  to  furnish  Fer- 
rell one  locomotive,  logging  cars,  horses^  har- 
ness, and  such  light  rails  as  were  necessary, 
and  to  pay  him  $3.50  per  1,000  for  all  tim- 
ber "logged."  The  contract  provided  that 
Ferrell  was  'to  begin  cutting  and  getting 
oat  the  said  timber  within  30  days,  and 
loading  same  on  Seaboard  cars,  and  the  said 
W.  T.  Ferrell  shall  have  the  full  and  com- 


plete control  over  the  cuttlng^  and  getting 
out  of  said  timber,  and  the  loading,  haul- 
ing, and  shipping  the  same,  and  the  Fosburg 
Lumber  Company  shall  have  no  controj 
whatever  over  the  cutting,  log^g,  hauling, 
shipping,  and  loading  the  said  timber,  and 
the  said  W.  T.  Ferrell  shall  do  said  work 
in  a  good  and  workmanlike  manner  as  an 
independent  contractor.**  It  was  further  pro- 
vided that,  where  the  timber  was  cut,  or, 
if  the  contract  should  sooner  cease,  by  con- 
sent, the.  property  furnished  by  the  company 
should  be  returned  by  Ferrell  in  good  order, 
etc.  The  contract  bears  date  February  11, 
1895.  Ferrell  began  cutting  the  timber  on 
a  portion  of  the  land  a  short  time  thereafter. 
William  Young,  father  of  the  plaintiff,  a 
child  about  nine  years  of  age,  lived  with 
his  family  in  a  house  situated  in  a  small 
clearing  on  the  land  upon  which  the  trees 
were  being  cut  on  August  8,  1905.  Running 
from  the  house,  a  part  of  the  way  through 
the  woods,  was  a  small  footpath  used  by 
Young's  family  for  going  to  a  spring  about 
150  yards  distant  for  the  purpose  of  getting 
water  for  the  use  of  the  family.  On  the 
morning  of  August  8,  1905,  the  mother  of 
plaintiff  sent  her,  together  with  two  other 
small  children,  to  the  spring  for  water.  The 
hands  were  sawing  trees  in  the  woods  near 
the  path.  As  the  children  were  returning 
from  the  spring  a  pine  tree,  sawed  by  the 
hands,  fell;  the  top,  or  branches,  falling 
across  the  path,  and  injuring  the  plaintiff. 
There  was  evidence  tending  to  show  the  dis- 
tance of  the  tree  from  the  path,  the  charac- 
ter of  the  undergrowth,  and  opportunity  for 
a  person  standing  at  the  tree  to  see  children 
along  the  path.  There  was  also  evidence 
tending  to  show  that  the  hands  knew  of  the 
location  of  the  path,  the  spring.  Young's 
bouse,  and  that  his  family  got  water  from 
the  spring.  The  testimony  was,  in  some  re- 
spects, conflicting.  There  was  also  evidence 
tending  to  show  that  the  presence  of  the 
hands  was  known  to  the  mother  of  plain- 
tiff, etc. 

Defendant  introduced  the  contract  under 
objection  by  plaintiff.  Ferrell  had  been  in 
the  employment  of  defendant  company  some 
two  or  three  years  prior  to  the  date  of  the 
contract,  engaged  In  cutting  timber  on  other 
lands.  Ferrell  testified  that  he  was  cutting 
the  timber  "under  the  contract";  that  de- 
fendant company  had  no  control  over  him. 
There  was  evidence  on  the  part  of  plaintiff 
that  at  the  end  of  each  month  the  pay  roll 
was  made  out  and  sent  to  defendant  com- 
pany at  Norfolk,  and  the  money  placed  in 
envelopes  for  each  employ^  and  sent  to  Fer- 
rell. He  testified  in  regard  to  this  matter 
that  he  sent  the  company  in  Norfolk  the 
pay  roll  of  his  hands,  together  with  the 
number  and  size  of  the  logs;  that  the  com- 
pany sent  the  amount  due  him  in  envelopes 
containing  the  amounts  due  the  hands  for 
his  convenience.  He  says:  "I  got  them  to 
put  it  up  [thd  money]  in  tickets  for  me.    I 
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uked  them  to  do  this  aa  a  matter  of  conr 
Tenience.  I  did  not  have  tbe  time.  There 
was  ODly  two  of  ns  there.  I  attended  to  the 
woods,  and  Mr.  Yanghan  to  the  desk,  and 
they  could  get  the  change  down  there,  and 
make  It  hotter  than  we.  They  paid  me  In 
checks,  or  money,  whenever  there  was  any 
balance  due  me,  at  |3.50  per  1,000.*'  The 
commissary  belonged  to  him,  and  the  hands 
were  employed  by  him.  -  The  team,  cars, 
track,  etc.,  belonged  to  defendant  company, 
and  were  used  by  Ferrell  under  the  terms 
of  the  contract  The  hands  who  were  cutting 
In  the  woods  at  the  time  plaintiff  was  In- 
jured testified  that  they  were  hired  by  Fer- 
rell. The  plaintiff  Introduced  Vaughan,  who 
was  helping  Ferrell.  He  says  that  on  Au- 
gust 8,  1905,  he  was  working  for  Ferrell,  and 
was  paid  by  him.  He  was  originally  em- 
ployed by  defendant  company.  EUs  testi- 
mony Is  not  Tory  clear  as  to  the  manner  of 
his  empk)yment,  that  is,  with  whom  he  made 
the  contract  He  testified  that  the  pay  roll 
was  made  up,  signed  by  Ferrell,  and  sent 
to  defendant  company,  who  sent  the  money 
In  envelopes  containing  the  amount  due  each 
hand«  Plaintiff  sued  by  her  next  friend, 
alleging  that  defendant  company  by  its  serv- 
ants was  cutting, the  timber,  and  negligent- 
ly cut  the  tree  which  injured  her,  whereby 
she  sustained  damage,  etc.  Defendant  de- 
nied that  it  was  engaged  in  cutting  the  tim- 
ber, or  that  it  was  in  any  respect  negli- 
gent etc. 

The  defendant  contended  tha^  Ferrell  was 
an  independent  contractor,  and  was  cutting 
the  timber  under  the  contract  put  in  evi- 
dence. The  following  issue  was  submitted- to 
the  Jury:  "Was  plaintiff,  Rena  Young,  In- 
jured by  the  negligence  of  defendant,  as  al- 
leged?*' The  Jury  answered  'Tea,**  and  as- 
sessed her  damage  at  $1,850.  Defendant 
among  other  instructions,  requested  the  court 
to  instruct  the  Jury  *'that  if  they  shall  find 
from  the  evidence  that  the  tree  which  fell 
upon  and  hurt  the  plaintiff  was  cut  down 
by  employes  of  W.  T.  Ferrell,  and  that  said 
Ferrell  was  getting  out  the  timber  of  the 
defendant  company  under  the  contract  put 
In  evidence  (Exhibit  B),  then  he  would  be 
an  independent  contractor,  and  the  defend- 
ant company  would  not  be  responsible  for 
the  acts  of  his  employ^  and  you  would 
therefore  answer  the  first  issue  *Noi'*'  His 
honor  refused  to  give  said  instruction  as 
asked,  but  struck  out  the  words  therein 
'^en  he  would  be**  and  inserted  in  lieu 
thereof  the  word  "as,"  and  gave  said  Instruc- 
tion as  so  changed.  To  his  refusal  to  give 
said  instruction  as  asked,  and  to  said  alter- 
ation of  same,  the  defendant  excepts.  "That 
If  the  Jury  shall  find  from  the  evidence  that 
W.  T.  Ferrell  was  getting  out  defendant's 
timber  from  the  tract  of  land  whereon  plain- 
UtTs  father  and  mother  lived  at  the  time 
plaintiff  was  hurt  under  the  contract  put 
in  evidence  (Exhibit  B),  they  should  answer 
the  first  Issue  'No."*    His  honor  gave  said 


Instruction,  with  the  following  modification: 
"Provided  you  find  that  he  was  an  inde^ 
pendent  contractor,  and  that  defendant  had 
no  control  or  direction  over  him,  and  in 
passing  on  that  question  you  will  talce  into 
consideration  the  evidence  bearinsr  on  this 
question,"  and  testimony.  The  defendant 
excepted  to  the  failure  of  his  honor  to  give 
said  instruction  as  prayed,  and  to  said  qual- 
ification of  same. 

There  are  other  exceptions  in  the  record, 
not  necessary  in  view  of  the  opinion  of  tli<f 
court  to  be  noted.  From  a  Judgment  upon 
the  verdict  defendant  appealed. 

Day,  Bell,  Dunn  &  Murray,  Allen,  Sliep- 
herd  &  Shepherd,  and  B.  L.  Travis,  for 
appellant  S.  G.  Daniel,  W.  B.  Daniel,  and 
Claude  KItchin,  for  appellee. 

CONNOR,  J.  (after  stating  the  facts   as 
above).     Was  Ferrell,  by  the  terms   of  the 
written  contract  made  between  defendant  and 
himself,  a  servant  of  defendant,  employed  to 
hire  hands,  and  superintend  the  work  of  cut- 
ting, hauling,  and  loading  the  trees,  or  was 
he  an  independent  contractor?    The  answer 
to  this  question  depends  primarily  upon  the 
oonstructlon  of  the  written  contract    I>efend- 
ant  requested  his  honor  to  construe  tlie  con- 
tract and  instruct  tbe  Jury,  as  a  matter  of 
law,  that  Ferrell  was  an  independent  contract- 
or, submitting  to  them  the  question  whether 
he  was  working  under  the  contract    "ELia  jion- 
or  left  the  question  whether  Ferrell  was  an 
Independent  contractor  to  the  Jury.    In  one  as- 
pect of  the  question  this  was  error.    The  cod- 
struction  of  the  language  of  the  contract,  being 
free  from  ambiguity,  was  for  the  court     As- 
suming that  the  contract  was  made  in  good 
faith,  and  was  not  a  mere  colorable  device,  re>- 
sorted  to  for  the  purpose  of  avoiding  respoD- 
sibiUty  for  Ferrell's  acts,  we  are  of  the  opin- 
ion that  It  constituted  Ferrell  an  independent 
contractor.    "An  independent  contractor  is  one 
who  undertakes  to  produce  a  given  result  but 
so  that  in  the  actual  execution  of  the  work  be 
IB  not  under  the  order  or  control  of  the  person 
for  whom  he  does  it  and  may  use  his  own 
discretion  in  things  not  specified."     Pollock. 
Torts,  78 ;  Barrows  on  Neg.  160.    Mr.  Justice 
Walker,  in  Craft  v.  Lumber  Co.,  132  N.  C  151, 
43  S.  B.  697,  says:  "When  the  contract  is  for 
something  that  may  be  lawfully  done,  and  it 
is  proper  In  its  terms,  and  there  has  been  no 
negligence  in  selecting  a  suitable  person  In  re- 
spect to  It  and  no  general  control  Is  reserved 
either  In  respect  to  the  manner  of  doing  the 
work  and  the  agents  to  be  employed  in  doing 
It  and  the  person  for  whom  the  work  Is  to  be 
done  is  interested  only  In  the  ultimate  result  of 
the  work,  and  not  in  the  several  steps  as  it 
progresses,  the  latter  is  not  liable  to  third  per- 
sons for  the  negligence  of  the  contractor  as 
his  master." 

In  Engel  v.  Bureka  Club,  137  N.  Y.  100. 
32  N.  B.  1052,  33  Am.  8t  Rep.  692,  Andrews. 
C.  J.,  says:    **The  exigencies  of  affairs  fire- 
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qnently  require  that  persons  exercising  in- 
dependent employments  sbonld  be  intrusted 
l>y  the  owners  of  property  with  its  improve- 
xnent,  and  in  rarious  relations  and  under 
varying  conditions  th^  are  employed  not  as 
servants)  but  as  independent  contractors,  to 
execute  contracts  which  the  person  who  se- 
cores  their  services  is  unable  to  execute  him- 
■elf,  or  the  execution  of  which  he  prefers  to 
commit  to  another."     In  Knowlton  v.  Hoit, 
67  N.  H.  155,  30  Atl.  346,  it  appeared  that 
'^tlie  defendant  bought  the  standing  timber 
on  a  lot  adjoining  the  plaintiff's  land,  and 
made  a  contract  with  one  Hazen  to  cut  the 
standing  trees  into  timber  at  an  agreed  price 
per  1,000  feet     Hazen  performed  the  con- 
tract, hiring  and  paying  his  men.     Beyond 
making  the  contract  and  paying  the  price 
agreed  the  defendant  had  nothing  to  do  with 
cutting  the  timber.    The  defendant  took  the 
lumber  from  the  lot     In  felling  the  trees 
some  of  them  fell  upon  and  across  plaintiff's 
fence  and  wall,  breaking  some  of  the  boards. 
•     ♦    •    The  defendant  did  not  own  the  land 
upon  which  the  timber  was  cut."    Smith,  J., 
said:     "Hazen  was  a  contractor,  exercising 
an   independent   employment,    and  selecting 
his  own  servants  and  workmen.    He  was  not 
an  ordinary  laborer  engaged  in  cutting  the 
trees,  nor  acting  under  the  control  of  the 
defendant    The  contract  was  to  do  an  act 
lawful  in  itself,  and  the  authority  conferred 
upon  Hazen  was  to  do  it  in  a  lawful  way. 
The   maxim   respondeat   superior   does    not 
apply.*'    It  is  not  easy  to  find  any  essential 
difference  between  tliis  and  the  case  before 
us.     Ferrell  was  to  employ  the  hands,  pay 
them,  cut  the  timber  in  his  own  way  free 
from  any  control  by  defendant,  and  receive 
13.50  per  1,000  feet     We  can  perceive  no 
difference  in  principle  between  this  case  and 
one  in  which  the  owner  of  wood  contracts 
with  a  wood  cutter  to  cut  "cord  wood"  at 
so  much  per  cord,  or  one  wherein  "a  ditcher" 
Is  employed  to  dig  ditches  on  his  land  at  a 
fixed  price  per  foot  or  a  carpenter  to  build 
a    house  of  fixed  dimensions,  or  numerous 
other  contracts  made  almost  daily  by  our 
people.    If  the  contract  is  made  in  good  faith, 
we  do  not  perceive  how  It  can  be  said  that 
the  owner  of  the  land  is  in  either  case  liable 
for  the  acts,  either  contractual  or  tortious, 
of  the  person  to  whom  he  commits  the  exe- 
cution of  the  work,  without  doing  violence 
to  the  law  which  "has  become  the  settled 
doctrine  of  our  land."    As  is  well  said  by  an 
eminent  chief  Justice,   "there  is  no   reason 
founded  on  public  policy  or  the  relation  be- 
tween   the   parties    to    the   contract    which 
should  subject  one  party  to  the  contract  to 
liability  to  third  persons  for  the  negligence 
of  another."     We  find  nothing  in  the  evi- 
dence whicli,  as  a  matter  of  law,  changes  the 
relation  established  by  the  written  contract 
It  is  said,  however,  that  notwithstanding  the 
language  of  the  written  contract  as  a  matter 
of  fact  Ferrell  was  the  mere  servant  and 
employ^  of  defendant^  and  that  the  writing 
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is  a  device  resorted  to  for  the  purpose  of 
protecting  defendant  from  liability.  It  is 
clear  that  Ferrell  does  not  become  an  inde- 
pendent contractor  simply  because  the  writ- 
ing so  styles,  him.  Whether  be  is  one  de- 
pends upon  the  terms  upon  which  be,  in 
truth,  enteri^  uiM>n  and  cuts  the  defendant's 
timber.  If,  as  a  fact,  notwithstanding  the 
language  of  the  writing,  defendant  exercises 
a  control  over  him  in  the  selection  and  em- 
ployment of  the  laborers.  If  defendant  pays 
them,  and  directs  the  manner  in  which  they 
perform  the  service,  in  other  words,  if  the 
writing  does  not  truthfully  set  forth  the 
agreement  between  Ferrell  and  defendant 
and  the  Jury  should  so  find,  then  he  is  not 
an  independent  contractor.  If  he  was  not 
acting  under  the  written  contract  but  as  the 
servant  or  employ^  of  defendant  and  the 
laborers  who  cut  the  trees  are  the  servants 
of  defendant  it  would,  of  course,  be  liable 
for  their  negligence. 

Plaintiff  insists  that  there  is  evidence  fit 
to  be  submitted  to  the  Jury  tending  to  es- 
tablish this  contention.  As  the  case  was  not 
tried  or  submitted  to  the  Jury  in  this  view, 
we  forbear  any  discussion  of  the  question,  or 
whether  there  is  any  evidence  bearing  up- 
on it  Plaintiff  next  insists  that,  conceding 
Ferrell  is  an  independent  contractor,  the 
character  of  the  work  was  so  essentially 
dangerous  that  under  one  of  the  exceptions 
to  the  rule  of  nonliability  defendant  owed 
an  absolute  duty  to  third  persoiis  passing 
along  the  path  over  the  land,  which  it  can- 
not put  away  by  committing  the  work  to  an 
independent  contractor. 

It  is  conceded  that  upon  grounds  of  public 
policy  certain  exceptions  are  made  by  the 
law  to  the  general  rule.  The  one  upon  which 
plaintiff  relies  is  well  stated  by  Andrews',  C. 
J.:  "Where  the  thing  contracted  to  be  done 
is  necessarily  attended  with  danger,  however 
skillfully  and  carefully  performed,  or  is  in- 
trinsically dangerous,,  it  Is  held  that  the  par- 
ty who  lets  the  contract  to  do  the  act  cannot 
thereby  escape  responsibility  for  any  injury 
resulting  from  its  execution,  although  the 
act  to  be  performed  may  be  lawful.  But  if 
the  act  to  be  done  may  be  safely  done  in  the 
exercise  of  due  care,  although  in  the  absence 
of  such  care  injurious  consequences  to  third 
persons  would  be  likely  to  result,  then  the 
contractor  alone  is  liable,  provided  it  was  his 
duty  under  the  contract  to  exercise  such 
care.'*  Engel  v.  Club,  supra.  As  illustra- 
tive of  the  principle,  the  language  of  the 
chief  Justice  is  appropriate:  "The  taking 
down  the  wall  was  not  intrinsically  danger- 
ous. The  only  danger  to  be  apprehended  was 
in  doing  it  carelessly  or  unskillfuUy.  It  was 
in  the  manner  of  doing  it  and  not  in  the 
thing  itself."  In  Knowlton  v.  Holt;,  supra, 
there  is  no  suggestion  that  the  felling  timber 
trees  in  the  fbrest  is  intrinsically  dangerous. 
Blasting  rock  has  been  held  to  be  so.  16  A  m. 
&  Eng.  Enc  201;    Booth  v.  B.  W.  &  O.  T. 
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R..  140  N.  T.  267,  35  N.  E.'  592.  24  L.  R.  A. 
105,  37  Am.  St.  Rep.  552,  where  the  question 
is  discussed  at  length.  In  that  case  the  court 
held  that  blasting  rock  was  not  intrinsically 
dangerous.  James'  Adm'r  v.  McMinimy,  93 
Ky.  471,  20  S.  W.  435,  40  Am.  St.  Rep.  200. 
Burning  brush  held  not  Intrinsldally  danger- 
ous. Sbute  Y.  Princeton,  58  Minn.  337,  59 
N.  W.  1050;  Tibbetts  v.  Railroad  Co.,  62  Me. 
437 ;  Bibb's  Adm'r  v.  Railroad  CJo.,  87  Va.  711, 
14  S.  E.  163;  Hilliard  v.  Richardson,  69  Mass. 
349,  63  Am.  Dec.  743.  It  has  never  been 
supposed  that  cutting  down  one's  own  trees 
in  a  forest  was  so  Intrinsically  and  essen- 
,  tially  dangerous  as  to  impose  upon  the  own- 
er of  the  land  or  the  trees  the  absolute  duty 
of  looking  out  for  persons  who  might  be  pass- 
ing along  a  private  footpath.  The  fact  that 
there  was  such  a  path  near  the  trees  would 
impose  the  duty  of  a  reasonably  careful  look- 
out for  persons  who  might  be  passing  over  It. 
The  measure  of  the  duty  would  be  affected 
by  the  frequency  of  its  use,  the  knowledge 
of  the  persons  cutting,  etc. ;  but  the  duty  is 
relative,  and  not  absolute.  The  principle  up- 
on which  the  rights  and  liabilities .  of  the 
owners  of  property  upon  which  work  is  being 
done  by  independent  contractors  is  well  set- 
tled and  uniformly  recognized.  It  is  founded 
in  wisdom  and  sound  policy.  The  limita- 
tions which  have  been  put  upon  the  Immunity 
from  liability  are  also  settled.  The  applica- 
tion of  the  exceptions  has  given  rise  to  much 
discussion,  and  frequently  to  some  conflict 
in  the  views  of  courts.  The  testimony  here 
shows  that  the  timber  trees  belonging  to  de- 
fendant were  in  a  pine  forest ;  that  William 
Young  resided  on  the  land  in  a  house  sur- 
rounded by  a  clearing  of  about  12  acres.  It 
does  not  appear  that  the  cutting  endangered 
his  premises.  The  laborers  bad  been  cutting 
for  several  days  in  the  neighborhood  of  the 
house.  There  is  some  conflict  in  the  testi- 
mony in  regard  to  the  size,  character,  etc.,  of 
the  undergrowth,  and  its  relation  to  the  path. 
These  were  questions  for  the  Jury  upon  the 
question  of  negligence. 

The  plaintiff  objected  to  the  introduction 
of  the  written  contract  on  the  ground  that 
it  was  not  set  up  in  the  answer.  We  concur 
with  his  honor  that  it  was  not  necessary  to 
do  so.  It  was  admissible  to  show  defend- 
ant's relation  to  the  laborers  engaged  in  cut- 
ting. It  might  be  well  to  submit  the  ques- 
tion raised  by  the  contention  of  defendant 
in  this  respect  to  the  jury  in  a  separate  issue 
or  question.  This,  however,  is  in  the  dis- 
cretion of  the  court.  Revisal  1905,  §  527. 
No  suggestion  Is  made  in  the  record  or  the 
briefs  that  defendant  was  negligent  in  the  se- 
lection of  Ferrell  for  the  work.  It  appears 
that  he  liad  been  in  the  service  of  the  com- 
pany before  entering  into  the  written  con- 
tract. 

There  are  a  number  of  other  exceptions 
in  the  record  bearing  upon  the  question  of 
negligence.    As  the  case  goes  back  for  a  new 


trial,  we  deem  it  best  not  to  decide  them. 
They   may  not   arise  upon   a  second  triaL 
For  the  error  in  the  charge  pointed  out, 
there  must  be  a  new  trial. 

CLARK,  C.  J. '  (dissenting).  Not  contro- 
verting in  the  least  the  propositions  of  law 
set  out  in  the  opinion  in  chief,  it  would  seem 
that  the  judge  submitted  and  the  jury  passed 
upon  the  identical  question  which  the  case 
is  now  sent  back  to  try,  •!.  e.,  whether  the 
written  contract  (which  on  its  face,  made 
Ferrell  an  independent  contractor)  was  bona 
fide  or  in  fact  a  pretext  and  an  evasion.  The 
court  gave  both  prayers  of  the  defendant  tliat 
if  Ferrell  was  getting  out  timber  under  the 
written  contract  he  was  an  independent  con- 
tractor and  to  answer  the  issue  **No"  adding, 
'^provided  you  find  that  he  was  an  independ- 
ent contractor  and  that  the  defendant  had 
no  control  or  direction  over  him,  and  in  pass- 
ing on  that  question  you  will  take  into  con- 
sideration the  evidence  bearing  on  this  ques- 
tion." The  jury  found  under  this  charge  that 
notwithstanding  the  written  contract,  as  a 
matter  of  fact  and  In  truth  he  was  not  an 
independent  contractor.  There  was  ample 
evidence  to  justify  such  finding.  The  pay 
rolls  were  sent  to  the  Lumber  Ck>.  at  Norfolk, 
Ya.,  and  then  the  money  for  that  amount  was 
sent  Ferrell  to  pay  off  the  hands,  the  team 
belonged  to  said  company,  the  right  of  way 
and  the  track  belonged  to  the  company,  the 
logs  were  shipped  by  Lumber  Co.,  Ferrell  had 
been  their  employ^  prior  to  this  contract, 
and  the  contract  does  not  seem  in  any  way 
to  have  changed  his  method  of  dealing  with 
the  company.  There  was  other  evidence, 
pro  and  con,  and  the  verdict  of  the  jury,  un-  ^ 
der  the  charge,  can  be  understood  only  as  a 
finding  that  Ferrell  was  not  a  bona  fide  in- 
dependent contractor.  It  should  not  be  nec- 
essary to  try  that  question  over  again. 

HOKE,  J.,  concurs  in  dissent 


(78  8.  C.  523^ 

STATE  V.  ADAMS. 

(Supreme  0>urt  of  South  Oirolina.     Sept.  21, 
1906.) 

CfiiMiNAL  Law— New  Tbial— Gbounds. 

A  motion  for  an  order  permitting  defendant 
in  a  prosecution  for  homicide  to  move  in  the 
circuit  court  for  a  new  trial  on  after-discovered 
evidence  will  not  be  granted  on  affidavits  show- 
ing that  deceased  had  threatened  to  kill  de- 
fendant because  defendant  cursed  deceased*! 
wife,  and  on  an  affidavit  of  a  witness  in  the 
case  tliat  she  had  testified  falsely  and  under 
duress. 

Pope,  O.  J.,  Gary,  A.  J.,  and  Aldrich,  Watts, 
and  Klugb,  Circuit  Judges,  dissenting. 

In  Banc.  R.  A«  Adams  was  convicted  of 
murder  and  appealed.  Affirmed.  Motion  for 
leave  to  move  in  the  circuit  court  for  a  new 
trial  on  after-discovered  evidence  beard  by 
the  court  in  banc.  Motion  .refused.  See  78 
S.  C.  523,  61  S.  E  . 
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The  principal  affidavits  on  which  the  mo- 
tion was  based  tended  to  show  that  deceased 
had  threatened  to  kill  defendant  because  he 
had  cnrsed  deceased's  wife,  and  a  witness  in 
the  ca&e  made  an  affidavit  stating  that  she 
had  testified  falsely  and  under  duress. 

Howell  &  Gruber  and  J.  M.  Walker,  for  the 
motion.    J.  B.  Davis,  opposed. 

PER  CURIAM.  The  Supreme  CJourt  en 
bane  having  been  duly  assembled  to  consider 
the  motion  made  in  this  case  for  an  order  per- 
mitting defendant  to  move  the  court  for  a 
new  trial  on  after-discovered  evidence,  and 
having  heard  the  affidavits  submitted  and  ar- 
gument of  counsel,  It  is  ordered  and  adjudged 
that  the  motion  be  refused,  and  that  the  case 
be  remanded  to  the  circuit  court  for  the  pur- 
pose of  fixing  a  new  day  for  the  execution  of 
the  sentence  and  Judgment  of  the  circuit 
court,  which  has  been  affirmed  by  the  Su- 
preme Court  It  is  further  ordered  that  the 
order  staying  the  remittitur  herein  heretofore 
granted  be,  and  is  hereby,  revoked,  and  that 
the  remittitur  be  sent  down  forthwith. 

JONES  and  WOODS,  JJ.,  and  GAGE, 
DANTZLER,  PURDY,  PRINCE,  MEMMIN- 
GER,  and  HYDRICK,  Circuit  Judges,  concur. 
POPE,  C.  J.,  GARY,  A-  J.,  and  ALDRICH, 
WATTS,  and  KLUGH,  Circuit  Judges,  dJa- 
sent. 


{19  S.  C.  263) 

HOLT  y. 


8ETTLEMEYER  et  al. 


(Supreme  Court  of  South  Carolina.     March  2, 
1908.) 

TiMu— DATS— Computation. 

The  rule  of  a  political  party  that  candidates 
for  nominations  snonld  file  a  pledge  with  the 
chairman  of  an  executive  committee  five  days 
before  a  primarv  election  to  be  held  on  January 
Tth,  and  should  pay  an  assessment,  was  com- 
plied with  by  filing  the  pledge  with  and  paying 
the  assessment  to  the  chairman  of  the  commit- 
tee on  January  2d.  % 

[Ed.  Note.=-For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Time,  fi§  10-32.] 

Certiorari  by  D.  J.  Holt  to  compel  W.  L. 
Settlemeyer  and  others,  as  the  executive 
committee  and  board  of  canvassers  of  the 
Gaffney  Democratic  primary,  to  declare  him 
the  Democratic  nominee  for  alderman.  Writ 
granted. 

The  following  is  a  copy  of  the  petition: 
''To   the  honorahle,  the  Chief  Justice,  and 
Associate  Justices,  composing  the  Supreme 
Court  of  the  state  of  South  Carolina,  the 
petition  of  your  petitioner  directed  to  the 
said  Supreme  Court  in  the  exercise  of  its 
original  Jurisdiction  respectfully  shows: 
**(1)  That  your  petitioner  and  the  respond- 
ents   hereinabove    named    are   citizens   and 
qualified  voters  resident  of  the  town  of  Gaff- 
ney, S.  C. 

"(2)  That  in  December,  1907,  at  a  mass 
meeting  of  the  citizens  and  voters  of  said 
town,  it  was  determined  to  hold  a  primary 


election  on  the  Tth  day  of  January,  1908,  for 
the  purpose  of  nominating  candidates  for  the 
various  ofBces,  as  mayor  and  aldermen  in 
said  town,  to  be  the  nopiinees  in  the  general 
election  to  be  held  for  said  offices  in  March, 
1908. 

"(3)  That  at  said  mass  meeting  a  set  of 
rules  and  regulations  for  said  primary  elec- 
tion were  adopted,  a  copy  of  which  is  hereto 
attached  and  made  a  part  of  this  petition, 
and  the  respondents  herein,  with  the  excep- 
tion of  W.  li.  Settlemeyer,  were  elected  as 
an  executive  committee,  whose  duties,  among 
other  things,  were  to  provide  for  the  carry- 
ing out  of  said  election,  to  receive  the  pledges 
of  candidates,  receive  from  them  the  assess- 
ments levied,  to  count  the  ballots  ofiScially, 
and  declare  the  results  of  the  said  primary, 
naming  the  nominees  thereof,  etc. 

**(4)  Section  6  of  said  rules  provided  that 
all  candidates  should  five  days  before  such 
first  primary  file  a  pledge  with  the  chairman 
of  said  executive  committee,  the  substance 
of  which  is  set  out  in  said  section,  and  that 
candidates  for  the  office  of  alderman  should 
pay  an  assessment  of  $2,  and  said  section 
further  provides — which  Is  the  only  forfei- 
ture or  penalty  mentioned  in  said  rules — that 
the  votes  of  any  candidate  who  fails  to  pay 
said  assessment  shall  not  be  counted. 

"(5)  That  your  petitioner  and  the  respond- 
ent, W.  L.  Settlemeyer,  both  were  candidates 
for  the  office  of  alderman  in  Ward  1  of  the 
town  of  Gafl^ey,  in  which  ward,  as  in  all 
others,  only  the  candidates  for  mayor  and 
the  candidate  for  alderman  in  that  particular 
ward  were  to  be  voted  for. 

"(6)  That  on  the  2d  day  of  January,  1908, 
your  petitioner,  believing  that  he  was  In 
time,  offered  to  file  his  pledge  and  pay  his 
assessment  as  provided  for  by  said  rules, 
and,  after  some  discussion  with  the  chairman 
and  secretary  of  said  executive  committee  as 
to  whether  he  was  in  time,  his  pledge  was 
accepted,  the  same  being  written  out  for 
him  by  the  said  secretary  or  under  his  di- 
rection, and  the  assessment  of  $2  was  paid 
by  your  petitioner,  and  accepted  by  the  com- 
mittee or  its  chairman  and  secretary. 

"(7)  Thereafter,  and  before  said  primary 
was  held,  at  the  instance  of  some  person  or 
persons,  the  said  executive  committee  held 
a  meeting  at  which  it  was  determined  by 
them  that  your  petitioner  had  not  filed  his 
pledge  in  time,  and  was  not,  therefore,  en- 
titled to  have  his  name  printed  on  the  tickets 
to  be  used  at  such  primary,  said  meeting 
being  held  without  notice  to  your  petitioner, 
and  without  giving  him  an  opportunity  to  be 
heard. 

"(8)  Tliat  ballots  were  prepared  for  said 
Ward  1  which  did  not  have  your  petitioner's 
name  thereon,  but  nevertheless  your  petition- 
er did  not  withdraw  his  candidacy,  but  con- 
tinued thereon,  and  on  the  day  of  the  pri- 
mary election,  to  wit,  the  7th  day  of  Janu- 
ary, 1908,  there  wiBre  cast  for  your  petitioner 
for  the  said  office  of  alderman  29  legal  bal- 
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lots,  while  your  petitioner's  opponent,  W.  L. 
Settlemeyer,  received  only  12  legal  ballots, 
by  Which  your  petitioner  received  a  clear 
majority  of  legal  ballots  for  said  office  over 
his  opponent  of  17  ballots;  that  the  ballots 
cast  for  your  petitioner  were  written  by  the 
electors  on  the  face  of  the  ballots  prepared 
by  the  said  committee  by  writing  the  name 
of  your  petitioner  thereon,  and  scratching  the 
name  of  his  opponent,  W.  L.  Settlemeyer,  and 
were  therefore  legal  as  prescribed  by  the 
said  rules  of  the  said  primary  election. 

"(9)  That  said  executive  committee  met  on 
the  13th  day  of  January,  1908,  for  the  pur- 
pose of  canvassing  said  votes  and  declaring 
the  results,  and,  upon  the  invitation  of  said 
committee,  your  petitioner's  attorney  was 
invited  to  show  the  said  committee  why  they 
should  not  adhere  to  their  said  former  ruling, 
and  refuse  to  count  the  ballots  cast  for  your 
petitioner,  whereupon  your  petitioner's  attor- 
l^ey  demanded  that  the  ballots  cast  for  your 
petitioner  be  counted  for  him,  and  that  he 
be  declared  to  be  the  nominee  for  the  office 
of  alderman  for  said  Ward  1. 

*'(10)  Thereupon  petitioner  and  his  attor- 
ney retired,  and  the  said,  committee  can- 
vassed the  votes  from  said  ward,  and  ruled 
against  your  petitioner's  claim,  and  declared 
the  respondent,  W.  L.  Settlemeyer,  to  be  the 
duly  elected  nominee  of  said  primary  in 
Ward  1,  over  the  protest  of  your  i)etltioner, 
and  notwithstanding  that  there  were  in  said 
box  from  Ward  1,  29  legal  ballots  for  your 
petitioner,  and  only  12  legal  ballots  for  the 
said  W.  L.  Settlemeyer,  and  in  the  face  of 
the  fact  apparent  that  your  petitioner  ob- 
tained a  majority  of  17  ballots  over  his  op- 
ponent, and  should  therefore  have  been  de- 
clared to  be  the  duly  nominated  candidate  for 
alderman  from  said  ward. 

"(11)  That  the  result  of  the  action  of  said 
committee  is  to  prevent  your  petitioner  from 
being  a  candidate  for  election  in  the  general 
election,  and  to  deprive  him  of  the  office  to 
which  he  would  be  elected,  and  to  deprive 
him  of  the  honors  and  emoluments  of  said 
Dfflce. 

"(12)  That  your  petitioner  is  informed 
r  nd  believes  that  be  has  no  redress  from  the 
wrongful  action  of  'said  committee  except 
through  the  intervention  of  this  court,  or 
some  other  coprt,  but  tliat  the  time  being  so 
short,  and  as  no  other  court  convenes  in  this 
county  until  about  the  1st  of  March,  1908, 
your  petitioner  would  be  prejudiced  l^  such 
delay  if  he  be  entitled  to  be  declared  the 
nominee  of  said  primary;  and  your  peti- 
tioner further  is  informed  and  believes  that 
he  has  complied  with  the  rules  as  herein  set 
out,  but  that,  if  he  did  not,  the  enforcement 
of  said  rules  could  be  and  were  waived  ac- 
cepting his  pledge  and  the  assessment;  and, 
further,  that  said  rules  are  adopted  for  the 
orderly  cariying  out  of  such  election,  and 
that  there  was  no  reasonable  excuse  for  a 
decision  by  the  committee  that  he  be  barred, 
as  neither  they  nor  the  respondent,  W.  L. 


Settlemeyer,  sutfered  any  prejudice  or  in- 
convenience, nor  would  the  primary  have 
been  interfered  with  in  any  way  by  petition- 
er's candidacy,  as  ample  time  remained  after 
the  filing  of  said  pledge  to  prepare  the  ballots 
and  other  election  machinery. 

"(13)  That  your  petitioner  is  informed  and 
believes  that  the  action  of  said  conunittee  In 
barring  petitioner  was  based  upon  a  technical 
construction  of  the  rule  that  your  petitioner 
had  not  filed  his  pledge  five  days  before  sncii 
first  primary,  and  for  ;io  other  reason. 

"Wherefore  your  petitioner  prays  that  the 
respondents,  the  committee  named  above,  be 
required  to  show  cause  before  tliis  honor- 
able court  why  your  petitioner  should  not 
be  declared  to  be  the  duly  elected  nominee 
for  Ward  1  instead  of  the  respondent,  W.  L. 
Settlemeyer,  or  for  such  orders  or  relief  as 
from  the  foregoing  facts  may  be  deemed 
proper  by  this  court 
"January  18,  1908. 

•« ^  Attorney  for  Petitioner. 

"State  of  South  Carolina,  County  of  Chero- 
kee. 

"Personally  appeared  D.  J.  Holt,  the  peti- 
tioner herein,  who,  being  duly  sworn,  says 
that  the  facts  set  out  in  the  foregoing  peti- 
tion are  true  of  his  knowledge,  except  as  to 
matters  set  out  therein  on  information  and 
belief,  and,  as  to. such  matters,  he  believes 
it  to  be  true. 

•• ,  Petitioner. 

"Sworn  to  before  me  this  day  of 

January,   190a     .     [Seal.]" 

W.  S.  Hall,  for  petitioner.    J.  C  Otts,  for 

respondents. 

PER  CURIAM.  On  hearing  the  petition, 
affidavits,  and  demurrer  herein,  it  is  con- 
sidered by.  the  court  that  the  Democratic  ex- 
ecutive committee  of  the  town  of  Gaffney 
committed  error  of  law  in  deciding  under 
the  i^Ies  of  the  party  the  petitioner  had  not 
filed  his  pledge  and  paid  his  assessments 
within  the  time  required  by  said  rule,  and 
was  not  entitled  to  be  a  candidate  In  the 
primary  election,  and  to  have  the  votea  cast 
for  him  therein  counted. 

It  is  therefore  ordered  and  adjudged  that 
the  petitioner  D.  J.  Holt  is  enUtled  to  be  de- 
clared the  Democratic  nominee  for  alderman 
in  Ward  1,  for  the  town  of  Gaffney  at  the 
municipal  election  to  be  held  In  said  town 
on  the  dd  day  of  March,  1908. 


fit  8.  C.  ») 
AMOS  ▼.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  South  Carolina.     March  2, 
1908.) 

1.  TKLEQaAPH&— Regulation  and  Opekatior 
—Actions  fob  Damages— Defenses. 

The  damages  sustained  by  plaintiff  on  ac- 
count of  his  mental  anguish  in  being  prevented 
from  fcoing  to  the  bedside  of  his  dying  daugb- 
ter-in-law  because  of  the  failure  of  a  telegraph 
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eompany  to  promptly  deliver  a  message  are  spe- 
cial, ana  are  not  recoverable  unless  the  company 
had  notice  of  the  facts  giving  rise  to  them  ac 
the  time  the  message  was  delivered  for  trans- 
mission. 

[fid.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  $  65.] 

2.  Same—Pleading. 

A  complaint,  in  an  action  against  a  tele- 
graph company  for  mental  anguish,  which  al- 
legcHl  that,  if  a  message  had  been  promptly  sent, 
plaintifif  would  have  received  it  in  time  to  have 
reached  his  son's  wife  on  the  morning  after  its 
delivery,  and  that  the  anguish  sifffered  was 
for  fear  lest  his  daughter-in-law  should  die  be- 
fore he  could  reach  her,  and  not  because  he 
coald  not  be  with  his  son,  was  defective ;  there 
beini^  nothing  to  show  that  the  relations  which 
existed  between  plaintiff  and  his  daughter-in-law 
were  of  a  tender  and  affectionate  nature. 

3.  Sake. 

In  an  action  for  mental  anguish  suffered  by 
plaintiff  in  being  prevented  from  going  to  the 
bedside  of  his  dying  daughter-in-law  because  of 
the  failure  .of  a  telegraph  company  to  deliver 
promptly  a  message,  where  there  were  no  alli- 
gations in  the  complaint  as  to  tender  and  af- 
fectionate relations  between  plaintiff  and  his 
dangfater-in-law,  evidence  as  to  such  relations 
was  properly  excluded. 

Appeal  from  Common  Pleas  Gircalt  Gourt 
of  Cherokee  County;   C.  G.  Dantzler,  Judge. 

Action  by  M.  D.  Amos  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Evans  &  Finley,  G.  H.  Fearons,  and  J.  G. 
Jefiferies,  for  appellant  Butler  &  08bome» 
for  respondent 

GARY  A.  J.  This  in  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
.  plaintiff  as  a  result  of  the  defendant's  failure 
to  deliver  a  telegram. 

There  was  a  demurrer  to  the  complaintt 
and,  as  it  will  be  necessary  to  refer  to  it 
for  the  purpose  of  ascertaining  the  exact 
cause  of  action  therein  alleged,  we  reproduce 
it  The  first  paragraph  alleges  the  corporate 
existence  of  the  defendant.  The  other  alle- 
gations are  as  follows:  "That  on  May  31, 
1905,  plaintiff  was,  and  had  for  a  long  time 
been*  living  at  Gaffney,  S.  C,  and  his  son, 
Hazel  Amos,  at  Jonesville,  S.  C.  That  on 
said  day,  In  the  afternoon,  said  Hazel  Amos 
delivered  to  the  agent  of  the  defendant  at 
Jonesville,  S.  C.,  for  transmission  and  deliv- 
ery by  the  defendant  to  the  plaintiff  at  Gaff- 
ney, S.  Ob,  a  certain  telegraph  message  ad- 
dressed to  plaintiff,  in  the  following  words: 
•My  wife  is  dying  come  at  once' — signed 
Hazel  Amos,  and  then  and  there  duly  prepaid 
to  the  defendant's  agent  at  Jonesville  afore- 
said the  amount  charged  for  the  transmission 
and  delivery  of  said  message,  and  defendant, 
by  its  agent,  then  and  there  received  said 
message,  and  agreed  and  undertook  to  forth- 
with transmit  and  deliver  the  same  to  plain- 
tiff at  his  said  address  with  all  reasonable 
dispatch.  That  by  the  inattention,  careless- 
ness, and  negligence  of  the  defendant  said 
message  was  not  delivered  until  about  9:30 
a.  m.  the  next  day,  although  same  could  easi- 


ly have  been  transmitted  and  delivered  to 
plaintiff  the  afternoon  of  the  31st  of  May. 
That  if  said  message  had  been  delivered  to 
plaintiff  promptly,  or  with  reasonable  dis- 
patch, as  it  was  defendant's  duty  to  do)  plain- 
tiff would  have  received  the  same  in  due 
time  to  have  reached  his  son's  wife  the  next 
morning,  but  that,  by  reason  of  the  delay  in 
the  transmission  and  delivery  of  it,  he  did 
not  reach  there  till  the  night  of  the  next  day, 
and  in  consequence  thereof  he  was  during 
said  period  caused  to  suffer  great  mental 
pain,  distress,  and  anguish,  being  all  the 
while  in  great  mental  pain,  distress,  and  an- 
guish for  fear  lest  his  said  daughter-in-law 
should  die  before  he  could  reach  her,  and  that 
said  pain,  distress,  and  anguish  were  due 
to  the  aforesaid  gross  and  wanton  careless- 
ness and  negligence  of  the  defendant,  to  his 
damage  hi  the  sum  of  $2,000,  for  which  he 
asks  Judgment" 

The  grounds  of  demurrer  were  as  follows: 
"Because  the  telegraph  company  had  no 
knowledge  from  the  telegram  of  any  tender, 
affectionate  relations  existing  between  the 
plaintiff  and  his  daughter-in-law,  which  would 
put  it  on  notice  of  any  mental  anguish  or  dis- 
tress as  a  consequence  of  delay  in  the  deliv- 
ery of  the  same.  Neither  does  the  complaint 
contain  such  allegations.  •  •  •  Under  the 
mental  anguish  act  the  law  does  not  presume 
suffering  or  mental,  anguish  to  result  to  a 
father-in-law  by  reason  of  a  delay  in  a  tele- 
gram informing  him  of  the  condition  of  his 
daughter-in-law.  Such  damages  are  recover- 
able only  between  near  blood  relations." 

The  allegation  is  that,  if  the  message  had 
been  delivered  promptly,  the  plaintiff  would 
have  received  it  in  time  to  have  reached  his 
son's  wife  the  next  morning,  and  that  anguish 
which,  it  is  alleged,  he  suffered,  was  "for 
fear  lest  his  daughter-in-law  should  die  be- 
fore he  could  reach  her."  There  is  no  allega- 
tion that  he  suffered  mental  anguish  by  rea- 
son of  the  fact  that  he  could  not  be  with  his 
son  to  console  him  during  his  distress  on  ac- 
count of  his  wife's  sickness.  In  the  case  of 
Butler  V.  Telegraph  Co.,  77  S.  C.  148,  57  S. 
E.  757,  the  court,  after  citing  a  number  of 
authorities,  uses  this  language;  "From  the 
foregoing  authorities  it  will  be  seen  (1)  that 
a  plaintiff  can  only  recover  such  damages  as 
are  the  direct  and  proximate  result  of  a 
wrongful  act  on  the  part  of  the  defendant; 
(2)  that  mental  anguish  by  a  brother-in-law 
may  be  the  result  naturally  and  reasonably 
to  be  anticipated  from  the  failure  to  deliver 
a  telegram,  but  there  is  no  presumption  that 
such  injury  has  been  sustained;  (3)  that,  if 
in  the  particular  case  one  related  merely  by 
afCnity  sustains  damages,  they  are  special, 
and  the  defendant  must  have  notice  of  the 
facts  from  which  it  may  be  reasonably  ex- 
pected they  would  arise  at  the  time  the  mes- 
sage is  delivered  for  transmission."  It  will 
thus  be  seen  that  the  damages  which  the 
plaintiff  sustained  by  reason  of  the  fact  that 
the  failure  of  the  defendant  to  deliver  the 
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message  promptly  prevented  him  from  going 
to  the  bedside  of  bis  daughter-in-law  were 
special.  As  the  damages  were  special,  they 
are  not  recoverable,  unless  the  defendant  had 
notice' of  the  facts  giving  rise  to  them,  nor 
are  they  recoverable  unless  they  are  express- 
ly alleged  in  the  complaint  Mood  v.  Tele- 
graph Co..  40  S.  C.  624, 19  S.  E.  67 ;  Traywick 
v.  Railroad  Ck).,  71  S.  C.  82,  50  S.  B.  549,  110 
Am:  St.  Rep.  563;  Butler  v.  Telegraph  Ck).,  77 
S.  0.  148,  57  S.  B.  757.  The  complaint  in  the 
case  under  consideration  fails  to  allege  any 
facts  tending  to  show  that  the  relations  which 
existed  between  the  plaintiff  and  his  daugh- 
ter-in-law were  of  a  tender  and  aifectionate 
nature.  The  demurrer,  therefore,  should 
have  been  sustained.  This  court  granted  per- 
mission to  the  appellant's  attorneys  to  review 
the  case  of  Butler  v.  Telegraph  Ck).,  77  S.  C. 
148,  57  S.  E.  757;  but  we  adhere  to  the  prin- 
ciples therein  announced. 

The  next  question  that  will  be  considered 
is  whether  there  was  error  in  refusing  the 
motion  for  nonsuit.  The  plaintlif  did  not 
claim  punitive  damages.  The  motion  was 
made  "on  the  ground  that  there  is  no  compe- 
tent testimony  to  go  to  Jury  to  support  a 
claim  for  damages  caused  by  suffering  mental 
anguish,  and  the  further  fact  that  the  evi- 
dence shows  that  the  telegram  was  sent  for 
the  benefit  of  the  dying  wife,  and  that,  if 
he  suffered  any  mental  anguish,  it  was  inci- 
dental to  the  receipt  of  the  telegram,  and  not 
the  kind  that  can  be  recovered  for."  The 
record  shows  that  the  following  took  place 
during  the  examination  of  the  plaintiff:  "Q. 
Your  son  has  testified  you  thought  a  great 
deal  of  your  daughter-in-law.  State  whether 
or  not  that  is  true.  A.  Yes,  sir.  Mr.  Jefferies: 
We  object  There  is  no  allegation  in  the  com- 
plaint as  to  that  Ck)urt:  I  think  not,  Mr. 
Osborne."  It  will  thus  be  seen  that,  when 
the  plaintiff  undertook  to  testify  as  to  the 
tender  and  affectionate  relations  between 
himself  and  his  daughter-in-law,  objection 
was  made  to  such  testimony,  and  his  honor, 
the*  presiding  Judge,  ruled  that  it  was  incom- 
petent, as  there  were  no  allegations  to  that 
eflTect  in  the  complaint 

There  was  error,  also,  in  refusing  the  mo- 
tion for  nonsuit. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  to  that  court  for  a  new 
trial 


(79  S.  C.  257) 

McDowell  ▼.  western  union  tele- 
graph CO. 

(Supreme  Court  of  South  Carolina.    March  2, 
IQOa) 

TEXEGBAPH&— Regulation  and  Operation- 
Actions  FOB  Damages— Pleading. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  resulting  from  defendant's 
failure  to  deliver  promptly  a  message  gammon- 


ing plaintiff  to  his  sick  brother-in-law,  where 
there  were  no  allegations  of  tender  and  alFec^ 
tionate  relatione  between  plaintiff  and  his  broth- 
er-in-law, evidence  as  to  plaintiff's  mental  suf- 
fering because  of  the  failure  to  deliver  was  prop^ 
eriy  excluded. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  R.  O.  Purdy,  Judge. 

Action  by  W.  A.  McDowell  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  directing  a  verdict  for  defendant 
plaintiff  appeals.    AfiOrmed. 

Stanyame  Wilson,  for  appellant  John 
Gary  EJvans,  for  respondent 

GARY,  A.  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  as  a  result  of  the  defendant's  fail- 
ure to  deliver  promptly  the  following  mes- 
sage, delivered  by  the  plaintiff. to  the  de- 
fendant at  Louisville,  Ky.,  to  be  trans- 
mitted to  Asa  Smith,  at  Pacolet  S.  C.:  "Col- 
lect money  at  banlL.  Sick  at  Gray  Street  In- 
firmary.    Come." 

Asa  Smith  is  the  brother-in-law  of  the 
plaintiff,  which  fact  was  luiown  to  the  de- 
fendant There  are  no  allegations  in  the 
complaint  that  there  were  tender  and  affec- 
tionate relations  existing  between  the  plain- 
tiff and  his  brother-in-law,  nor  was  there 
any  testimony  tending  to  show  that  the  de- 
fendant had  notice  of  such  relations.  When 
the  plaintiff  was  asked  whether  he  had  suf- 
fered mental  anguish  on  account  of  the  fail- 
ure to  make  prompt  delivery  of  the  tele- 
gram, the  defendant's  attorneys  objected  to 
the  testimony.  In  sustaining  the  objection 
his  honor  the  presiding  Judge  used  this- 
language:  "If  the  telegraph  agent  at  Pacolet 
knew  that  he  was  a  brother-in-law  of  the 
plaintiff,  there  is  nothing  in  the  telegram 
to  notify  the  telegraph  agent  that  Mr.  Smith 
was  a  close  friend  or  a  personal  friend,  or 
could  be  of  any  particular  aid  or  comfort  to 
the  sick,  or  a  man  of  peculiar  skill  nor  is 
there  anything  In  the  telegram  to  notify  the 
telegraph  company  that  the  sender  of  !t 
the  plaintiff,  was  then  contemplating  under- 
going an  operation  for  appendicitis,  and  es- 
pecially needed  the  services  of  his  brother- 
in-law.  Nor  is  there  anything  to  notify  the 
telegraph  company  that  he  had  a  peculiar 
skill  to  render  a  peculiar  assistance,  and 
it  seems  to  me  there  is  a  fatal  lack  of  notice 
to  the  telegraph  company  from  which  dam- 
ages would  necessarily  be  inferred.  I  do  not 
see  how  this  testimony  can  be  admissible 
onder  that  state  of  facts."  The  presidlnr 
Judge  directed  a  verdict  for  the  defendant 
and  this  ruling  is  assigned  as  error.  The 
ruling  of  the  presiding  Judge  is  sustained 
by  the  case  of  Amos  v.  Telegraph  Co.,  60  S. 
B.  660,  In  which  the  opinion  has  Just  been 
filed. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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<79   S.  C.  255) 

LITTLE  V.   WESTERN   UNION   TELB- 
GRAPH  CO. 

<Siipreme  Court  of  South  Carolina.     March  2, 
1008.) 

1.  Telegraphs  —  Actions    fob    Damages  — 
Pleading. 

A  complaint  in  an  action  against  a  tele- 
j^raph  company  for  mental  anguish  which  al- 
leged merely  that  defendant's  failure  to  prompt- 
ly deliver  a  message  prevented  plaintiff  from  at- 
tending the  funeral  of  his  mother-in-law.  by 
reason  of  which  he  suffered  great  mental  an- 
guish, was  defective;  it  not  being  alleged  that 
the  relations  which  existed  between  plaintiff  and 
his  mother-in-law  were  of  a  tender  and  affec- 
tionate nature. 

2.  Same. 

In  an  action  for  mental  anguish  suffered 
by  plaintiff  in  being  prevented  from  attending 
th€  funeral  of  his  mother-in-law  because  of  the 
failure  of  a  telegraph  company  to  deliver 
promptly  a  message,  where  there  were  no  alle- 
gations that  tender  and  affectionate  relations 
existed  between  plaintiff  and  his  mother-in-law, 
evidence'  as  to  such  relations  and  the  mental 
suffering  was  improperly  admitted. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County ;  James  Aldrich,  Judge. 

Action  by  Perry  C.  Little  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

John  Gary  Evans  and  J.  G.  Jefferles,  for 
appellant    Butler  &  Osborne,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  on  account  of  the  defendant's  fail- 
ure to  deliver  promptly  a  telegram. 

The  allegations  of  the  complaint  material 
to  the  questions  presented  by  the  exceptions 
are  as  follows:  **That  on  or  about  the  1st 
day  of  January,  1906,  while  plaintiff  waa 
in  the  city  of  Spartanburg,  being  then  on 
his  way  from  Gaffney  to  Union  to  attend 
the  funeral  of  his  wife's  mother,  he  deliver- 
ed to  the  agent  of  the  defendant  at  Spartan- 
burg, S.  C,  a  prepaid  message  directed  to 
bis  wife  at  Union,  which,  owing  to  the  fact 
that  the  same  has  never  been  delivered, 
plaintiff  is  unable  to  give  the  exact  wording, 
but  the  same  in  substance  was  as  follows: 
'To  Mrs.  Letha  Little.  Union,  S.  C.  Postpone 
funeral  and  hold  body  of  your  mother  till  I 
come.  [Signed]  P.  C.  Little.'  That  the  de- 
fendant had  due  notice  of  the  importance  of 
said  message,  and  had  knowledge  of  the  dam- 
ages that  would  result  to  plaintiff  by  failing 
to  deliver  said  message  with  due  prompt- 
ness. That,  by  reason  of  the  acts  and  de- 
faults of  the  defendant  above  enumerated, 
the  plaintiff  was  deprived  of  the  privilege  of 
and  prevented  from  seeing  and  being  with 
his  said  mother-in-law  before  and  at  said 
funeral,  by  reason  of  which  he  suffered  great 
mental  anguish  and  suffering  in  the  sum  of 
$1,500"  The  defendant  demurred  to  the 
f.-ompialnt  on  the  following  grounds:  **(!) 
Because  the  telegraph  company  had  no  knowl- 
edge from  the  telegram  of  any  tender  af- 
fectionate   relations    existing    between    the 


plaintiff  and  his  mother-in-law  which  would 
put  it  on  notice  of  any  mental  anguish  or. 
distress  as  a  consequence  of  delay  in  the  de- 
livery of  the  same.  Neither  does  the  com- 
plaint contain  such  allegations.  (2)  Because 
under  the  mental  anguish  act  the  law  does 
not  presume  suffering  or  mental  anguish  to 
result  to  a  son-in-law  by  reason  of  not  being 
able  to  attend  the  funeral  and  burial  of  his 
mother-in-law.  Such  damages  are  recover- 
able only  between  near  blood  relations."  The 
demurrer  was  overruled. 

The  defendant  objected  to  the  Introduction 
of  testimony  in  behalf  of  the  plaintiff  tend- 
ing to  show  that  he  had  suffered  mental  an- 
guish; also,  that  the  relations  existing  be- 
tween him  and  his  mother-in-law  were  tender 
and  affectionate  on  the  ground  that  there 
were  no  allegations  In  the  complaint  setting 
forth  such  relationa  The  cases  of  Amos  v. 
Telephone  Co.,  60  S.  B.  060,  and  McDowell 
T.  Telegraph  Co.,  60  S.  £1  662,  in  which  the 
opinions  have  Just  been  filed,  show  that  the 
demurrer  and  the  objections  to  the  testimony 
should  have  been  sustained. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed. 

(79  8.  C.  198) 
WILSON  &  JAMES  v.  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme   Court  of   South   Carolina.    Feb.   26, 

190a) 

1.  Appead— Questions  of  Fact— Findings  of 
Trial  Court. 

In  an  action  against  defendant  railroad  for 
its  failure  to  deliver  freight  consigned  over  its 
road,  there  being  evidence  tending  to  show  de- 
fendant's failure  to  deliver,  the  finding  of  fact 
by  the  trial  court  will  not  be  reviewed  on  ap- 
peal. 

[Ed.  Note.— For  caseo  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3928-^34.] 

2.  Carriers  —  Penalties  fob  Violation   of 
Regulation- Loss  or  Damage. 

Under  the  act  of  1903  (24  St.  at  Large,  p. 
81),  providing  that  every  common  carrier  fail- 
ing to  adjust  any  claim  for  loss  or  damage  of 
interstate  freight  within  ninety  days  shall  pay 
a  penalty  in  addition  to  actual  damage,  it  is 
immaterial  in  what  manner  the  loss  was  caused : 
the  purpose  of  the  statute  being  to  give  the  con- 
signee a  special  remedy  for  the  carrier's  failure 
to  deliver. 

3.  Justices  of  the  Peace— Appeal— Deter- 
mination—Judgment. 

In  an  action  against  defendant  railroad  to 
recover  for  goods  lost  in  transit,  and  for  statu- 
tory penalty  for  failure  to  deliver,  the  action  of 
the  circuit  court,  after  having  affirmed  a  judg- 
ment of  the  magistrate  for  plaintiff  and  dis- 
miBsed  the  appeal,  in  ordering  the  record  re- 
turned to  the  magistrate  for  fiu-ther  proceed- 
ings necessary  to  effectuate  the  judgment,  was 
within  the  discretion  of  the  court.  "^ 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  734.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Wilson  &  James  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  plalntiffii,  defendant  appeala 
Affirmed. 
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P.  A.  Wlllcox  and  W.  F.  Dargan,  for  appel- 
lant   George  H.  Edwards,  for  respondents. 

GARY,  A.  J.  This  action  was  commenced 
in  a  magistrate's  court  Tlie  complaint  air 
leges  that  on  the  3d  of  March,  1904,  certain 
goods  of  the  value  of  $21  were  delivered  to 
the  defendant  at  Norfolk,  Va.,  to  be  trans- 
ported to  the  plaintiff  at  Darlington,  S.  C. ; 
that  the  defendant  failed  and  refused  to  de- 
liver the  said  goods,  although  repeatedly  re- 
quested to  do  so;  and  that  they  were  in  con- 
sequence wholly  lost  to  the  plaintiffs,  to  their 
damage  $21.  The  plaintiffs  also  claimed  the 
statutory  penalty  of  $50  for  the  defendant's 
riefusal  to  pay  the  said  claim  within  90  days 
after  the  filing  of  the  same.  The  magistrate 
rendered  Judgment  in  favor  of  the  plaintiffs 
for  the  amounts  claimed.  The  defendant  api- 
pealed,  and  his  honor  the  circuit  Judge  in  af- 
firming the  Judgment  used  this  language :  "It 
is  perfectly  manifest  from  the  testimony  that 
the  goods  were  lost  to  plaintiffs  in  the  sense 
of  the  statute.  The  officials  of  the  railroad 
would  give  them  no  definite  or  satisfactory 
information  as  to  whether  the  goods  had  ever 
been  received  or  not  and  such  failure  to  re- 
spond to  proper  inquiries,  to  the  extent  even 
as  appears  from  the  testimony,  of  Insolent 
conduct  to  the  plaintiffs'  representative  when 
sent  to  seek  the  goods,  must  be  held  equiva- 
lent to  a  point  blank  refusal  to  deliver.  It 
seems  abundantly  established  from  the  testi- 
mony that  plaintiffs  sent  and  sought  delivery 
of  their  goods  and  tendered  freight  charges 
and  the  goods  could  not  be  obtained.  Every 
effort  seems  to  have  been  used  to  obtain  them, 
which  efforts  were  met  only  by  evasive  re- 
plies and  finally  positive  offense  and  refusal." 
The  defendant  has  again  appealed. 

There  was  testimony  tending  to  sustain  the 
findings  of  fact  by  his  honor  the  circuit  Judge; 
and,  as  this  is  a  law  case,  such  findings  are 
conclusive  upon  this  court 

The  appellant  next  contends  that  there  was 
no  testimony  tending  to  show  that  the  prop- 
erty was  either  lost  or  damaged,  and  there- 
fore that  the  defendant  was  not  subject  to 
the  statutory  penalty  of  $50  provided  by  the 
act  of  1003  (24  St  at  Large,  p.  81).  The 
object  of  the  statute  was  to  confer  upon  the 
consignee  a  special  remedy  when  there  was 
a  failure  on  the  part  of  the  railroad  company 
to  deliver  the  freight  It  is  immaterial  in 
what  manner  the  company  caused  the  loss  to 
the  plaintiff,  whether  by  conversion  or  other- 
wise. 

The  next  error  is  assigned  by  the  follow- 
ing exception:  ^'Because  his  honor,  having 
affirmed  the  Judgment  of  the  magistrate  and 
dismissed  the  appeal,  erred  in  ordering  the 
record  to  be  returned  to  magistrate  Sanders 
for  such  further  proceedings  thereon  as  may 
be  necessary  to  render  said  Judgment  effect- 
ive, and  in  ordering  that  a  certified  copy  of 
his  order  accompany  the  record;  it  being  re- 
spectfully submitted  that  the  judgment  was 


then  already  effective  and  a  Judgment  of  the 
circuit  court,  and  there  was  nothing  the 
magistrate  could  do  to  render  said  Judgment 
effective."  The  power  to  insert  the  foregoing 
provision  in  the  order  rested  within  the  dis- 
cretion of  the  circuit  Judge.  Furthermore 
the  appellant  has  failed  to  satisfy  this  court 
that  it  was  prejudicial  to  its  rights. 

The  exceptions  raising  the  question  wheth- 
er the  act  of  1903  (24  St  at  Large,  p.  81)  is 
constitutional  were  abandoned,  as  the  said 
act  has  been  declared  constitutional  by  re- 
cent decisions  of  this  court 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  &  C.  187) 

STATE  V.   MILLS. 

(Supreme  Court  of   South  Carolina.    Feb.   2!L 
1908.) 

1.  Criminal  Law—Continuance— Grounds- 
Absence  OF  Witnesses— Abuse  of  Discbe- 

TION. 

Id  a  criminal  prosecution,  the  trial  court 
refused  to  grant  a  continuance  for  absence  of  a 
witness,  who  was  beyond  the  jurisdiction  of  the 
coui..  and  who  it  was  asserted  was  unable  to 
attend  by  reason  of  being  pregnant  After  all 
of  the  evidence  was  introdu(^  ^n  behalf  of  both 
sides,  the  witness  appeared  in  court,  and  from 
that  time  on  until  the  rendition  of  the  verdict 
sat  with  defendant.  She  appeared  reasonably 
strong,  and  did  not  appear  to  be  overcome  phys- 
ically by  the  ordeal  m  dourt.  She  wore  a  ma- 
ternity cloak,  and,  while  apparently  pregnant 
there  was  no  means  of  determining  its  stage. 
She  gave  birth  to  a  child  somethiog  over  three 
months  later.  Held,  that  the  court's  refusal  of 
a  continuance  was  not  an  abuse  of  di.scretion. 

[Ed.  Note.— For  casfs  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1321.] 

2.  Jury— Drawing— AuTuoBiTY  of  Officebs 
DBA wi NO— Determination  as  to  Qualifi- 
cations. 

Act  1902  (23  St  at  Large,  p.  1066)  f  2, 
provides  for  the  preparation  by  the  county  audi- 
tor, treasurer,  and  clerk  of  court  of  a  list  of 
qualified  electors  of  good  moral  character,  as 
they  may  deem  qualified  to  serve  as  jurors,  be- 
ing pei-sons  of  sound  judgment,  and  free  from 
all  legal  exceptions.  Section  4  (page  1067)  pro- 
vides that  if  there  shall  be  drawn  from  the 
jury  box  the  name  of  a  person  not  of  good  moral 
character,  or  otherwise  disqualified  to  serve  as 
a  juror,  such  ballot  shall  be  destroyed,  and 
such  name  stricken  from  the  list.  Section  7 
(page  1068)  provides  that  all  jurors  shall  be  se- 
lected by  drawing  from  the  jury  box,  and,  sub- 
ject to  the  exceptions  before  stated,  the  persons 
whose  names  are  so  drawn  shall  be  returned  to 
serve  as  jurors.  Section  14  (page  1069)  provides 
that  the  jurors  drawn  must  have  the  qualifica- 
tions prescribed  by  law.  Held,  that  in  the 
drawing  of  a  jury  It  was  proper  for  tlie  officers 
charged  with  that  duty  to  strike  from  the  list 
the  names  of  all  persons  deemed  by  them  not 
to  possess  the  qualifications  prescribed  by  the 
statute. 

3.  Cbiminai.  Law— Appeal— Objections  fob 
Review— Making  in  Lowbb  Court— Suf- 
ficiency. 

In  a  prosecution  for  homicide,  the  only  ob- 
jection made  by  the  defendant  that  evidence  as 
to  a  statement  by  deceased  to  witness  that  the 
only  weapon  he  had  was  a  knife  and  that  it  was 
in  his  pocket  was  incompetent  as  part  of  a  dy- 
ing declaration  was  made  to  a  question  asking 
witness  whether  or  not  he  felt  about  the  per- 
son of  deceased,  and  asked  him  whether  he  bad 
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any  weapon.  Held  that,  in  the  absence  of  a 
motion  to  strike  out  the  objectionable  portion, 
or  of  any  motion  to  instruct  the  jury  to  dis- 
rej^rd  such  portion,  the  admissibility  of  the 
testinxony  would  not  be  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol-  15,  Criminal  Law,  §  2674.] 

4.  HoirrciDS  —  AppcAii  —  Rulings    on    Bvi- 

DKNCB— Dying  Deglabations. 

In  a  prosecution  for  homicide,  the  admis- 
sion of  evidence  introduced  as  part  of  a  dying 
declaration  of  decedent  to  the  efifect  that  a  knife 
was  the  only  weapon  on  the  person  of  decedent 
when  he  was  shot  was  harmless  error,  where 
such  fact  was  not  in  dispute. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig, 
Tol.  26,  Homicide,  §  711.] 

6.  Same  —  Contradicting  Dying  Declaba- 
tion8— cbmpetenct  op  evidence. 

Evidence  offered  by  defendant,  in  a  prose- 
cution for  homicide,  of  statements  made  by  the 
decedent  in  his  lifetime,  and  when  not  in  ex- 
tremis, to  contradict  statements  made  in  defend- 
ant's dying  declarations,  is  incompetent. 

[Ed.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
ToL  26,  Homicide,  §  461.] 

6.  Witnesses  —  Cbedibilitt  —  Cboss-Exaic- 
iNATiON  TO  Impeach— I NQUiBT  into  Past 
Transactions. 

In  a  criminal  prosecution,  defendant,  when 
sworn  in,  his  own  behalf*,  may  be  asked  on  cross- 
examination  about  any  of  his  past  transactions 
tending  to*a/fect  his  credibility,  but  not  about 
such  as  affect  his  character  in  other  respects. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
▼ol.  SO,  Witnesses,  §§  1113,  1131,  1132.] 

7.  Cbtmtnai.   Law  —  Triai.  —  OsJicrxoNB  to 

Eh^IDBNCB— SUFFTOIBNGT. 

The  admission  of  evidence  aff^ting  the 
character  of  accused  in  respects  other  than  im- 
peaching his  <^dibility  as  a  witness,  where  the 
only  objection  made  to  such  evidence  was  to  a 
question  to  accused  which  did  not  show  that  it 
did  not  tend  to  affect  his  credibility,  was  not  er- 
ror. 

8.  Witness  —  Cbedibility  —  Cboss-Exau- 
ination   to    Impeach— OBJBonoNS—Sunpi- 

CIENCT. 

Where  an  objection  to  a  question  to  ac- 
cused on  cross-examination  inquiring  as  to  mat- 
ters affecting  his  character  is  overruled,  but  the 
objection  is  renewed  upon  it  appearing  that  the 
matters  inquired  into  did  not  tend  to  affect  his 
credibility,  but  rather  his  character  in  other 
respects,  the  continuing  of  the  cross-examina- 
tion over  such  objections  is  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  1144-114^] 

9.  Criminal  Law  —  Trial  —  Objections  to 
Evidence  Apparently  Proper— Renewal 
—Necessity. 

Where  an  objection  was  overruled  to  a 
question  to  accused  on  cross-examination,  the 
answer  to  which,  so  far  as  appeared,  might  have 
affected  his  credibility,  and  was  not  renewed 
when  it  subsequently  appeared  that  it  did  not 
affect  his  credibility,  the  objection  is  waived. 

10.  Samb—Instbuctions— Assuming  Facts- 
Stating  Hypothetical  Case. 

In  a  prosecution  for  homicide,  an  instruc- 
tion merely  stating  the  elements  of  murder  as 
applied  to  a  hypothetical  state  of  facts,  based 
upon  the  evidence  in  the  case,  was  not  objection- 
able as  in  so  many  words  directing  a  verdict  of 
murder  against  defendant,  in  that  the  only  in- 
ference that  could  be  drawn  under  the  evidence 
from  the  facts  hjrpothetically  stated  was  defend- 
ant's guilt. 

JEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  14.  Criminal  Law,  $  1749.] 

11.  Same— Coebcing  Jury. 

In  a  prosecution  for  homicide,  an  instruc- 
tion that  the  jury  **dare  uot  go  beyond  the  jury 


box  in  considering  the  testimony  offered**  was 
not  error  as  being  calculated  to  intimidate  and 
coerce  the  jury  to  defendant's  prejudice,  as  it 
simply  called  the  jury's  attention  to  what  was 
their  plain  duty. 

Appeal  from  General  Sessions  Circuit  Court 
of  Cherokee  County ;  B.  O.  Purdy,  Judge. 

W.  H.  Mills  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Stanyame  Wilson  and  J.  C  Otta,  for  appel- 
lant T.  S.  Sease  and  Butler  &  Ofd>omet  for 
the  State. 

GABY,  A.  J.  The  defendant  was  indicted 
for  the  murder  of  Frank  Deal,  and  the  case 
was  tried  before  his  honor  Judge  Purdy  and 
a  jury  on  the  26th  of  June,  1907.  The  jury 
rendered  a  verdict  of  guilty,  and  he  was  sen- 
tenced to  imprisonment  for  life. 

The  first  assignment  of  error  is  that  his 
honor  the  presiding  judge  refused  the  de- 
fendant's motion  for  a  continuance.  The  fol- 
lowing statement  appears  in  the  record:  **Up- 
on  the  call  of  the  case  for  trial  defendant's 
attorneys  moved  for  a  continuance  upon  the 
ground  of  the  absence  of  three  witnesses,  in- 
cluding Mrs.  Lola  Mills,  defendant's  wife. 
In  this  motion  defendant's  attorney  did  not 
claim  that  Mrs.  Mills  was  not  able  to  testify 
by  reason  of  being  pregnant ;  but  the  ground 
for  continuance,  so  far  as  it  related  to  her, 
was  solely  on  the  ground,  as  stated  by  them, 
that  they  could  not  have  her  at  court  In 
support  of  their  motion,  they  submitted  affi- 
davits and  letters.  Attorneys  for  the  state 
submitted  counter  affidavits,  letters,  and  com- 
munications, as  well  aA  oral  testimony.  Aft- 
er consideration  of  same,  the  court  ordered 
that  the  case  proceed  to  trial.  *  After  this  rul- 
ing was  made,  one  of  the  attorneys  for  the 
defendant  made  reference  to  the  alleged  con- 
dition of  Mrs.  Mills,  but  was  told  by  the  judge 
that  this  statement  was  insufficient,  but  that 
he  could  file  an  affidavit  to  that  effect,  which 
was  done  after  court  reconvened  in  the  after- 
noon, and  the  motion  for  a  continuance  was 
renewed  on  this  ground,  and  was  overruled 
by  the  judge.  After  testimony  on  both  sides 
was  closed,  Mrs.  Mills,  who  was  in  Gaffney 
before  defendant  closed  his  case,  came  Into 
the  courtroom,  dnd  from  that  time  on  till 
the  verdict  was  rendered  sat  with  the  defend- 
ant during  the  further  proceedings  and  argu- 
ments. Mrs.  Mills  appeared  to  be  reasonably 
strong,  and  did  not  appear  to  be  overcome 
physically  by  the  ordeal  of  sitting  during  the 
proceedings  of  the  court  Mrs.  Mills  wore  a 
maternity  cloak,  and,  while  apparently  preg- 
nant, there  was  no  means  of  determining  the 
stage  of  such  pregnancy."  At  the  time  thr 
motion  was  made  Mrs.  Mills  was  in  Nortlr 
Carolina,  and  therefore  was  not  within  the 
jurisdiction  of  the  court.  She  gave  birth  to 
the  child  on  the  6th  of  October,  1907.  The 
appellant's  attorneys  have  failed  to  satisfy 
this  court  that  there  was  an  abuse  of  discre- 
tion In  refusing  said  motion. 

The  next  assignment  of  error  Is  that  t^e 
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presiding  jndge  overruled  the  motion  of  the 
defendant's  attorneys  to  quash  the  venire. 
Before  the  jury  was  impaneled  the  defend- 
ant's attomeye  made  a  motion  to  quash  the 
venire,  on  the  ground  "that  the  Jurors  were 
selected  in  a  different  way  from  that  prescrib- 
ed by  statute;  that  names  were  drawn  out 
of  the  boy  that  were  not  put  on  the  venire ; 
and  that  th&  venire  was  composed  of  men  that 
they  selected,  and  that  they  discarded  the 
names  of  men  as  jurors  for  reasons  other 
than  those  prescribed  by  the  statute,  to  wit, 
absence  from  the  county,  or  unable  to  attend 
court"  Upon  the  request  of  the  appellant's 
attorneys  W.  D.  Camp,  the  county  auditor, 
was  placed  upon  the  stand,  and  testified  as 
follows:  "Q.  You  were  the  auditor  of  the 
county  when  this  panel  was  drawn?  A.  Yes, 
sir.  Q.  Squire,  how  many  names  were  drawn 
out  of  the  box  altogether?  A.  I  don't  know 
how  many  were  drawn  out  altogether.  We 
would  take  out  a  name,  and  we  would  gen- 
erally consult  whether  we  knew  that  man  and 
hifi  character  and  whether  he  was  a  fit  man 
to  be  on  the  jury.  If  he  was  not,  we  would 
take  his  name  out  an'd  lay  it  aside.  Q.  How 
many  names  did  you  reject  that  way?  A.  I 
have  no  idea  about  that  Q.  That  is  what  we 
want  to  know?  A.  When  we  refused  one, 
didn't  think  he  was  qualified  as  a  legal  juror, 
we  would  lay  it  aside  until  we  got  our  num- 
ber. Q.  What  test  di4  you  apply  in  deter- 
mining whether  he  was  a  proper  man  for  a 
juror  or  not?  A.  We  generally  wanted  to 
know  him,  whether  there  was  any  legal  ob- 
jection to  him.  Q.  If  you  didn't  know  him, 
you  objected?  A,  Sometimes.  Q.  When  you 
didn't  know  him  at  all,  you  would  reject  him? 
A.  No ;  not  on  that  ground  alone.  Q.  When 
you  didn't  know  him,  what  other  ground  did 
you  have?  A.  Where  we  didn't  know  wheth- 
er he  had  a  good  character.  Q.  Then  you 
rejected  him?  A.  Yes,  sir.  Q.  How  many  of 
that  kind  did  you  reject,  because  you  didn't 
know  them?  A.  I  have  no  idea  how  many. 
Q.  Did  you  reject  a  half  a  dozen  on  that 
ground?  A.  Not  any  one  in  particular.  Q. 
On  the  ground  yon  didn't  know  him?  A.  I 
don't  think  we  did.  Q.  You  do  not  know 
how  many  you  rejected  on  that  ground?  A. 
Do  not  know.  Q.  You  rejected  some  on  the 
ground  you  didn't  know  them?  A.  Yes,  sir. 
Q.  Did  you  reject  any  others  on  any  other 
ground?  A.  I  don't  remember  the  particular 
grounds.  Q.  Why  did  you  reject  the  others? 
A.  W«  didn't  think  he  was  a  competent  man 
to  serve  on  the  jury.  Q.  Competent  hi  what 
way?  A.  In  ourjudgment,  we  thought  he  would 
not  be  a  good  juror;  didn't  have  any  Judg- 
ment; illiterate  man.  Q.  Only  men  who  had 
judgment  and  were  not  illiterate  could  serve 
on  the  jury?  A.  No;  we  thought  we  tried 
to  pick  the  best  men  we  could  in  the  county. 
Q.  In  other  words,  you  selected  the  jury  out 
of  those  names  which  you  drew  out?  A.  We 
rejected  men  that  we  thought  perhaps  might 
not  be  competent  to  sit  on  a  jury.  Q.  On 
what  ground?    A.  On  the  grounds  discussed. 


We  would  dificusa  the  matter  between  our- 
selves. Q.  I  want  to  know  on  what  ground? 
A.  If  we  knew  the  man  was  a  drunkard.  Q. 
How  many  of  that  kind  did  you  reject?  A. 
I  don't  know  that.  We  never  counted  the 
names  that  we  rejected.  Q.  You  did  rejeet 
some?  A.  I  do  not  know  how  many  because 
of  drinking  liquor.  Q.  You  didn't  think  for 
that  reason  that  they  ought  to  sit  on  tlie 
jury?  A.  Rowdy  man.  Q.  You  don't  know 
how  many  you  rejected  on  that  account?  A- 
No.  Q.  On  what  other  ground  did  you  pre- 
vent them  from  sitting  on  the  jury?  A.  1 
don't  know.  Q.  Can  you  give  me  the  names 
of  the  men  you  rejected?  A.  No,  sir ;  I  just 
laid  them  down  there — laid  them  aside.  Q- 
I  am  trying  to  get  at  the  grounds  you  thought 
were  incompetent,  those  you  knew  you  re- 
jected? A.  I  don't  recollect  any  particular 
kind  of  excuse.  Q.  Some  you  rejected  on  the 
ground  that  you  thought,  as  you  say,  were 
illiterate  men — men  that  could  not  read  and 
write?  A.  That  we  thought  had  not  sufficient 
information.  Q.  So  you  rejected  some  because 
you  didn't  know  them,  and  you  rejected  otb- 
ers  because  they  were  illiterate  and  you 
thought  didn't  have*  sufficient  InfQrmation  to 
serve  as  a  juror?  A.  I  thought  pretty  near 
every  man  in  the  county  was  known  by  one 
or  the  other  of  us.  Q.  That  was  the  method 
you  all  adopted  in  selecting  a  jury  out  of 
those  names  that  were  drawn  out  of  the  box? 
A.  We  consulted  as  to  whether  they  were 
proper  men.  If  he  was  not  competent,  th^i 
we  rejected  him.  Q.  In  arriving  at  that  con- 
clusion as  to  whether  they  were  proper  men 
or  not,  men  whom  you  didn't  know,  that  none 
of  you  knew,  to  be  a  good  juror?  A.  We 
might  have  done  that  as  one  reason  perhaps. 
Q.  Those  you  didn't  think  could  read  and 
write  or  had  sufllcient  information,  why  then 
you  put  them  aside?    A«  I  suppose  so." 

Section  2  of  the  act  of  1002  (23  St  at 
Large,  p.  10G6)  provides  that  the  county  au- 
ditor, county  treasurer,  and  the  clerk  of 
court  shall  prepare  a  list  of  the  qualified 
electors,  under  the  provisions  of  the  Con- 
stitution, between  the  ages  of  21  and  65 
years,  and  of  good  moral  character,  as  they 
may  deem  otherwise  well  qualified  to  serve 
as  jurors,  being  persons  of  sound  judgment 
and  free  from  all  legal  exceptions.  Section 
4  provides  that  the  jury  commissioners  shall 
draw  from  the  Jury  box  18  ballots  contain- 
ing the  names  of  18  persons,  who  shall  con- 
stitute the  grand  Jury;  that  "if  there  shall 
be  drawn  from  said  box  a  ballot  containing 
the  name  of  any  person  not  between  the 
ages  of  21  and  65  years,  or  not  of  good  moral 
character,  or  who  has  died,  or  who  has  re- 
moved from  the  county,  or  is  otherwise  dis- 
qualified to  serve  as  a  Juror,  such  ballot  shall 
be  destroyed,  and  such  name  struck  from 
the  said  list,  and  another  ballot  dAiwn,  and 
so  on,  until  the  18  are  secured."  The  petit 
jury  is  drawn  in  the  same  manner.  Section 
7  is  as  follows:  *'That  all  Jurors  shall  he 
selected  by  drawing  ballots  from  tlie  said 
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jury  box,  and,  subject  to  tbe  exceptions  here- 
inbefore contained,  the  persons  whose  names 
are  on  the  ballots  so  drawn  shall  be  return- 
ed to  serve  as  Jurors."  Section  14  is  as  fol- 
lows: "That  the  Jurors  drawn  and  sum- 
moned imder  the  provisions  of  this  act  must 
have  the  qualifications  that  are  now,  or  may 
hereafter  be,  prescribed  by  law."  When 
the  testimony  of  the  auditor  is  considered  In 
its  entirety,  we  are  unable  to  discover  any- 
thing except  the  honest  effort  of  a  faithful 
officer  to  allow  none  but  those  possessing  the 
qualifications  prescribed  by  statute  to  serve 
as  Jurors,  for  which  he  is  to  be  commended. 
The  Jury  commissioners  are  allowed  the 
same  discretion  under  section  4  as  is  con-^ 
ferred  upon  them  by  section  2.  It  is  not 
contended  that  any  of  the  persons  drawn  to 
serve  as  Jurors  were  disqualified,  and,  even 
If  there  were  irregularities,  they  are  not 
such  as  to  render  the  venire  illegal.  Rhodes 
V.  Railroad,  68  S.  C.  491,  47  S.  E.  689;  State 
V.  Smalls,  73  S.  C.  519,  53  S.  E.  976;  Hutto 
V.  Railroad.  75  S.  a  295,  55  S.  E.  445;  State 
V.   Smith,  77  S.  C.  248,  57  S.  E  868. 

The  third  exception  is  as  follows:  "That 
his  honor  erred  in  permitting  testimony  of 
the  witness  Caldwell  for  the  state,  over 
defendant's  objection,  that  deceased  stated 
to  him  that  the  only  weapon  he  had  was  a 
knife,  and  that  it  was  in  his  pocket;  the 
error  being  that  such  declaration  was  in- 
competent, and  not  admissible,  as  part  of 
dying  declaration."  The  question  arose  in 
the  following  manner:  "Qt"  State  whether 
or  not -you  felt  about  his  person,  and  asked 
him  whether  he  had  any  weapon.  A.  Yes, 
sir.  Mr.  Wilson:  We  object  on  the  ground 
that  that  is  not  competent  as  a  part  of  the 
dying  declaration.  Court:  Anything  he  said 
at  that  time  as  a  connected  statement  would 
be  competent  (Exception  noted.)  Q.  What 
did  you  ask  him  about  weapons?  A.  I  adc- 
ed  him  if  he  had  any  knife,  and  he  said 
yes;  he  had  one  in  his  pocket  .Q.  Did  you 
feel  his  pocket  then?  A.  Yes,  sir;  I  un- 
buttoned his  overalls,  and  it  was  in  his  left- 
hand  pocket  I  didn't  take  the  knife  out 
Q.  Did  you  later  take  it  out  of  his  pocket? 
A.  1  did  not  Q.  Statet  whether  or  not  you 
saw  anybody  else.  A.  Yes,  sir;  the  coroner 
took  it  out."  It  will  be  observed  that  the 
only  objection  was  to  the  question:  "State 
whether  or  not  you  felt  about  his  person, 
and  asked  him  whether  he  had  any  weapon." 
The  appellant's  attorneys  neither  made  a 
motion  to  strike  out  that  portion  of  the  dy- 
ing declaration  wliich  they  deemed  objec- 
tionable, nor  did  they  move  the  circuit  Judge 
to  instruct  the  Jury  to  disregard  such  por- 
tion. State  V.  Petsch,  43  S.  C.  132,  20  S.  E: 
993.  Furthermore,  the  fact  that  the  knife 
was  the  only  weapor.  on  the  person  of  the  de- 
ceased when  he  was  shot  does  not  seem  to 
have  been  in  dispute. 

The  next  assignment  of  error  is  that  the 
presiding  Judge  refused  to  allow  defendant's 
witnesses  to  testify  that  the  deceased  told 


them  of  his  intimacy  with  Mrs.  Mills;  the 
object  of  such  testimony « being  to  contradict 
the  dying  declarations,  and  the  witness  Mrs. 
Williams,  who  testified  that  the  deceased 
and  Mrs.  Mills  were  not  intimate  while  at 
her  house.  It  is  only  necessary  to  refer  to 
the  cases  of  State  v.  Taylor,  56  S.  C.  360, 
34  S.  B.  939,  and  State  v.  Stuckey,  56  S.  C. 
576,  35  S.  E.  263,  to  show  that  the  exceptions 
raising  this  question  cannot  l>e  sustained. 

The  sixth  exception  is  as  follows:  "That 
his  honor  erred  in  permitting  the  state,  over 
defendant's  objection,  to  examine  defendant 
as  to  difficulties  he  had  been  involved  in  years 
before  at  various  places  In  this  state  and 
others;  the  ruling  being:  This  is  subject  to 
the  same  rule  that  a  witness  would  be  on 
cross-examination.  You  can  cross-examine  a 
witness  as  to  his  past  life  ^nd  conduct,  in 
order  to  show  the  Jury  the  cliaracter  of  the 
witness' — the  error  being  that  it  was  not  com- 
petent to  thus  attack  defendant's  reputation 
for  peaceableness  when  he  had  not  put  It  in 
issue,  and  it  was  not  competent  or  proper  to 
thus  burden  this  case  with  offenses  not  in 
any  way  connected  with  this  indictment" 
This  question  arose  as  follows:  "Q.  Did  you 
ever  live  in  Durham,  N.  C?  A.  Yes,  sir. 
Q.  You  know  Mr.  L.  A.  Dempsey?  A.  Yes, 
sir.  Q.  You  got  in  some  trouble  in  Durham, 
didn't  you?  A.  What  kind  of  trouble?  (Mr. 
Wilson:-  We  object  to  asking  this  witness 
about  some  trouble  he  got  into  at  Durham. 
The  Court:  This  is  subject  to  the  same  rule 
that  a  witness  would  be  on  cross-examination. 
You  can  examine  a  witness  as  to  his  past 
life  and  conduct  in  order  to  show  the  Jury 
the  character  of  the  witness.  I  have  no  idea 
what  this  trouble  was.  I  apprehend  the  dt^ 
tails  of  it  will  not  be  gone  into.  Mr.  Butler : 
I  am  not  going  Into  details.)  Q.  You  got  Into 
trouble  there,  and  did  you  not  leave  the  town 
very  early  next  moi'nlng,  and  you  spent  Um 
night  with  Mr.  Dempsey?  A.  No,  sir ;  not  very 
early.  Q.  What  train?  A.  Somewhere  along 
about  10  o'clock.  Q.  About  the  first  one  that 
went  out?  A.  No,  sir;  it  went  out  about  10 
o'clock.  Q.  Who  was  the  man  you  cut?  A.  I 
don't  know.  Q.  Did  you  ever  live  in  Atlanta? 
A.  Yes,  sir.  Q.  You  worked  for  the  Fulton 
Biigging  &  Cotton  Mill  Company?  A.  Yes, 
sir;  I  put  up  machinery  there.  Q.  What 
shooting  occurred  there?  A.  I  don't  know. 
Q.  Never  did?  A.  No,  sir.  Q.  Somewhere  in 
Atlanta  while  you  were  there?  A.  No,  sir. 
Q.  You  remember  old  man  Joe  Wilkie,  father 
of  the  girl  you  married?  A.  Yes,  sir.  Q. 
You  shot  him,  didn't  you?  A.  Yes,  sir.  Q. 
You  remember  George  Cade?  A.  Yes,  sir.  Q. 
You  ever  work  at  Bath,  Aiken  county?  A. 
Yes,  sir.  Q.  You  cut  a  fellow  down  there, 
didn't  you?  A.  Yes,  sir.  Q.  You  got  in  trouble 
at  Birmingh^im  with  a  circus  man,  and  got  ar- 
rested? A.  No,  sir;  didn't  get  arrested;  Just 
carried  me  outside  of  the  tent ;  said  I  would 
have  to  go  out  if  I  disturbed  anything  in  there. 
Q.  Did  you  disturb  anything  in  there?  A.  I 
don't  know."    The  defendant,  when  sworn  in 
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1)18  own  behalf,  may  be  asked  on  cross-er- 
amination  about  any  of  his  past  transactions 
tending  to  affect  his  credibility,  but  not  about 
such  as  affect  his  character  in  other  respects. 
State  V.  Robertson,  26  S.  C.  120,  1  S.  E.  443; 
State  y.  Mitchell,  56  S.  C.  533,  35  S.  E.  210. 
When  this  objection  was  made,  there  was 
nothing  to  show  that  the  transaction  inquired 
about  was  not  one  tending  to  affect  the  cred- 
ibility of  the  witness.  The  circuit  Judge  was 
not  In  error  therefore  at  the  time  In  admitting 
the  question.  Had  the  objection  been  made 
or  renewed  when  it  subsequently  appeared 
the  transaction  did  not  tend  to  affect  the  cred- 
ibility of  the  witness,  It  would  have  been 
error  to  allow  the  examination  to  continue. 
State  V.  Wyse,  33  S.  C.  582,  12  S.  E.  556; 
State  ▼.  Taylor,  56  S.  C.  360,  34  S.  E.  939; 
State  V.  Kemiy,  77  S.  C.  236,  57  S.  B.  859; 
State  y.  Robertson,  supra;  State  y.  Mitchell, 
supra.  But  the  objection  was  n^t  made  at 
that  time,  and  must  therefore  be  considered 
waived. 

The  seventh  exception  is  as  follows:  That 
he  erred  in  charging  the  Jury  the  state*s  sixth 
request,  as  follows:  **A  man  Is  not  Justified 
under  the  law  In  taking  the  life  of  another 
merely  upon  suspicion,  or  even  upon  being 
told  that  his  wife  has  had  illicit  relations 
with  the  deceased,  and.  If  he  does  so,  and  has 
malice  In  his  heart  at  the  time,  and  he  Is 
at  fault  In  bringing  about  the  difficulty^  or 
there  was  no  real  or  apparent  necessity  to  kill, 
or  there  was  a  reasonable  way  to  escape  from 
the  necessity  to  kill  without  taking  the  life, 
then  that  would  be  murder,  under  the  law, 
and,  if  you  find  those  to  be  the  facts  in  this 
case,  your  duty  will  be  to  convict  the  defend- 
ant of  murder" — ^the  error  being  that  It  was  a 
charge  upon  the  facts.  In  violation  of  the  Con- 
stitution of  the  state,  as  his  honor  thereby 
instructed  the  Jury  to  convict  defendant  if 
It  found  certain  facts  against  him,  which 
facts  were  the  very  facts  upon  which  nearly 
the  entire  testimony  In  this  case  was  given, 
and  upon  which  the  state  asked  for  convic- 
tion, to  wit,  that  defendant  killed  deceased 
because  of  his  having  been  *'told  that  his  wife 
had  had  illicit  relations  with  the  deceased," 
and  thereby.  In  so  many  words,  directed  a 
verdict  of  murder  against  the  defendant 
This  exception  cannot  be  sustained  for  the 
reason  that  only  one  inference  could  be  drawn 
from  the  facts  hypothetically  stated.  It  was 
a  mere  statement  of  the  elements  constitut- 
ing murder. 

The  eighth  exception  is  as  follows:  "That 
his  honor  erred  in  using  this  language,  cal- 
culated to  intimidate  and  coerce  the  Jury: 
'You  dare  not  go  beyond  that  Jury  box  in 
considering  the  testimony  offered' " — ^the  error 
being  that  as  matter  of  law  the  Jury  are  su- 
preme in  their  Jury  box,  and  there  Is  none  of 
whom  they  are  afraid,  and  such  language 
was  an  intimation  and  a  threat,  with  nothing 
substantial  or  legal  to  stand  upon,  or  upon  the 
Jury,  to  the  prejudice  of  defendant    We  see 


no  error  In  calling  the  attention  of  tiie  Jury 
to  what  was  their  plain  duty. 

It  is  the  Judgment  of  the  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


C79  8.  C.  271) 
KIRKI^AND  T.  CHARLESTON  ft  W.  C  RT. 
C50. 

(Supreme  Court  of  South  Carolina.     March  t, 
1908.) 

1.  Cabbiebs— EjEcnMO  Pabsengkb. 

A  railroad  compauy  cannot  in  chartering 
one  of  its  trains,  to  a  third  person  for  an  ex- 
cursion, enter  into  such  a  contract  with  such 
person  as  will  exemjjit  it  from  liability  for  negli- 
gence  and  willful  misconduct  on  the  ejectment  of 
a  passenger  from  such  train,  such  third  party 
being  in  Taw  an  agent  of  the  railroad. 

2.  Same. 

When  a  person  gfets  aboard  a  train  for  the 
purpose  of  traveling,  ne  has  the  right,  generally, 
to  presume  that  he  will  only  be  required  to  pay 
the  usual  fare,  and  if  the  railroad  imposes  con- 
ditions with  which  he  is  compelled  to  comply  be- 
fore he  can  become  a  passenger,  it  most  show 
that  he  had  notice  of  such  conditions. 

3.  Same— Question  fob  Jubt. 

In  an  action  for  ejecting  plaintiff  from  de- 
fendant's excursion  train  after  ne  had  offered  to 
pay  his  fare  for  a  single  trip,  held  that  the  ques- 
tion whether  plaintiff  had  notice  that  passengers 
on  such  train  were  required  to  purclmse  round 
trip  tickets  was  properly  submitted  to  the  Jury. 

Appeal  from  Common  Pleais  Circuit  Court 
of  Barnwell  County;   D.  £1  Hydrick,  Judge. 

Action  by  George  D.  Kirkland  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Affirmed. 

Ia  T.  Izlar,  J.  F.  Izlar,  and  J.  A.  Willis, 

for  appellant    Davis  &  Best  and  Hendersons, 
for  respondent 

GARY,  A.  J.  Tills  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  willful 
misconduct  of  the  defendant  in  ejecting  him 
from  an  excursion  train.  The  complaint  al- 
leges tliat  on  the  21st  of  August,  1908,  he 
boarded  one  of  the  defendant's  passenger 
trains  at  Vamville  to  go  to  Allendale,  an- 
other station  on  defendant's  line,  and  was 
a  passenger  on  said  train;  that  after  the 
train  had  passed  Hampton  and  Branson  the 
conductor  demanded  the  fare;  that  be  did 
not  have  a  ticket,  as  the  office  at  VamvlUe 
was  not  open  a  reasonable  tiijaie  before  the 
train  arrived ;  that  he  tendered  the  conductor 
the  legal  fare  from  Varnville  to  Allendale, 
which  was  refused,  and  the  conductor  Insist- 
ed that  he  pay  $1.25,  a  sum  greater  than  the 
legal  fare,  and  this  he  refused  to  do,  where- 
upon he  was  willfully,  wantonly  and  malic- 
fously  ejected  at  Fairfax,  and  was  treated 
with  indignity  by  the  conductor  and  a  crowd 
of  drunken  passengers,  whom  he  called  to  his 
aid,  though  he  made  no  resistance.  The  de- 
fendant denied  the  allegations  of  the  com- 
plaint and  alleged  that  the  train  which  the 
plaintiff  boarded  at  Varnville  was  not  one 
of  defendant's  regular  passenger  trains^  but 
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a  train  which  had  been  chartered  by  one  R. 
Ia.  Hughes,  and  which  defendant  had  agreed 
with  Hughes  to  nin  from  Robbins  to  Beau- 
fort ;  that  it  sold  no  tickets  and  collected  no 
fares  for  passage  on  said  train,  but  that  this 
was  done  by  Hughes,  who  fixed  his  own 
prices,  and  sold  his  own  tickets,  and  that  it, 
the  defendant  had  no  right  to  sell  any  tidcets 
or  collect  any  fares  for  passage  on  said  train, 
and  that  it  did  not  collect  any  fares,  except 
at  the  instance  of  Hughes,  and  then  only  as 
his  agent;  that  the  conductor  and  other 
agents  of  the  defendant  upon  said  train  were 
there  solely  for  the  purpose  of  running  and  op- 
erating the  train  safely  for  Hughes,  for  the 
failure  to  do  which  alone  the  defendant 
would  be  responsible.  The  jury  rendered  a 
▼erdict  in  favor  of  the  plaintlflT  for  $1,350, 
and  the  defendant  appealed. 

The  first  question  that  will  be  considered 
la  whether  his  honor  the  presicruig  Judge, 
erred  in  refusing  the  motion  for  a  nonsuit 
At  the  dose  of  the  plalntifTs  testimony,  the 
defendant  made  a  motion  for  a  nonsuit  on 
the  ground  that  the  plaintlflT  had  knowledge 
that  it  was  an  excursion  train,  and,  haying 
refused  to  pay  the  fare  demanded  by  the 
parties  in  charge  of  the  train,  the  railroad 
company  was  not  liable.  The  nonsuit  was 
properly  refused,  as  the  plaintlflT  testified 
that  he  did  not  know  it  was  an  excursion 
train  until  he  had  been  riding  on  it  for  some 
time,  and  had  nearly  reached  his  destination. 
There  is,  however,  another  reason  why  his 
honor,  the  presiding  judge,  could  not  have 
granted  the  motion.  Under  the  decisions  in 
this  state  the  parties  who  entered  into  the 
contract  with  the  defendant  relative  to  the 
excursion  train  were  the  agents  of  the  defend- 
ant In  the  case  of  Harmon  v.  Railway,  28 
S.  C.  401,  5  8.  E.  835,  13  Am.  St  Rep.  686, 
the  principle  is  thus  stated:  "When  a  rail- 
road company  accepts  a  charter,  it  assumes 
the  performance  of  all  the  duties  to  the 
public  which  are  imposed  upon  it  by  the 
charter  or  the  general  laws  of  the  state,  and 
it  cannot  be  permitted  to  escape  from  the 
obligations  thus  Imposed  upon  it  by  trans- 
ferring its  chartered  rights  and  privileges 
either  to  an  Individual  or  to  another  cor- 
poration. A  corporation  must  of  necessity 
always  act  through  individuals,  and  whether 
such  individuals  are  called  its  officers,  or 
agents,  or  its  lessee,  cannot  affect  the  ques- 
tion of  its  liability  to  perform  the  obligation 
which  it  has  incurred  in  consideration  of  its 
chartered  rights  and  privileges.  It  cannot 
be  permitted  to  enjoy  the  benefits  conferred 
by  its  charter,  without  incurring  the  respon- 
sibilities incident  thereto."  This  doctrine  is 
affirmed  in  the  cases  of  Bank  v.  Railway,  25 
S.  G.  216,  Bouknight  v.  Railroad,  41  S.  G. 
415,  19  S.  E.  915,  Parr  v.  Railway,  43  S.  G. 
197,  20  S.  E.  1009,  49  Am.  St  Rep.  826,  Davis 
V.  Railway,  63  S.  G.  370,  41  S.  E.  468,  Smal- 
ley  V.  Railroad,  73  S.  G.  572,  53  S.  E.  1000, 
and  Franklin  v.  Railroad,  74  S.  G.  332,  54  S. 
E.  578.     The  court  uses  the  following  lan- 


guage in  the  case  of  Reed  v.  Railroad,  75  8. 
G.  162.  56  S.  E.  218:  *The  theory  of  the  law 
is  that  a  railroad  company,  chartered  by  the 
state,  and  afterwards  making  a  lease  of  its 
franchises,  is  still  regarded  as  operating  the 
road  through  the  lessee  as  its  agent  when- 
ever the  lessee  commits  an  act  resulting  in 
damages,  against  which  the  law,  for  reason 
of  public  policy,  will  not  allow  the  lessor  to 
contract  A  railroad  company  has  the  pow- 
er to  enter  into  a  great  many  special  agree- 
ments, but  it  cannot  make  a  valid  contract 
whereby  it  will  be  exempt  from  liability  for 
negligence.  Wallingford  &  Russell  v.  Rail- 
road, 26  S.  G.  258,  2  S.  E.  19;  Johnstone  v. 
Railroad,  39  S.  G.  55,  17  S.  E.  512.  This 
principle  is  applied  even  when  the  action  is 
by  an  employ^  based  on  negligence.  Johnson 
V.  Railroad,  55  8.  G.  152,  32  S.  E.  2,  33  S.  E. 
174,44  L.  R.  A.  645;  20  Enc.  of  Law,  154, 155. 
The  reason  for  the  rule  is  that  such  con- 
tracts are  against  public  policy.  The  de- 
fendant could  not  therefore  escape  liability 
by  leasing  its  road." 

The  defendant  did  not  have  the  power  to 
enter  into  such  a  contract  as  would  exempt 
it  from  liability  for  negligence  and  willful 
misconduct  in  ejecting  a  passenger  from  its 
train  of  cars.  When  a  person  gets  aboard  a 
train  for  the  purpose  of  travel,  he  has  the 
riglit,  generally,  to  presume  that  he  will  only 
be  required  to  pay  the  usual  fare,  and  if  the 
railroad  imposes  conditions  with  which  he  is 
compelled  to  comply  before  he  can  become  a 
passenger,  it  is  incumbent  on  the  railroad  to 
show  that  he  bad  notice  of  such  conditions, 
by  advertisement  or  otherwise,  which  condi- 
tions could  be  waived  by  the  company.  Mc- 
Garter  v.  Traction  Go.,  72  S.  G.  184,  51  S.  E. 
545;  White  v.  Railroad,  115  N.  G.  631,  20  S. 
E.  191,  44  Am.  St  Rep.  489;  Fltzglbbon  v. 
Railroad,  108  Iowa,  614,  79  N.  W.  477;  Id., 
119  Iowa,  261,  93  N.  W.  276;  Texarkana, 
etc.,  Ry.  Go.  v.  Anderson,  67  Ark.  123,  53  S. 
W.  673 ;  Moore  v.  Railroad,  67  Ark.  389,  55 
S.  W.  161 ;  Gollins  v.  Railroad,  15  Tex.  Giv. 
App.  169,  39  S.  W.  643.  The  public  was  in- 
vited to  become  passengers  on  the  excursion 
train,  upon  condition  that  each  person  who 
got  on  board  purchased  a  round  trip  ticket, 
and  the  quefttion  whether  the  plaintlflT  had 
notice  of  such  requirement  was  properly  sub- 
mitted to  the  jury. 

The  case  of  State  v.  Wyse,  33  S.  G.  582, 
12  S.  E.  556,  shows  that  the  twelfth  exception 
cannot  be  sustained. 

These  views  practically  dispose  of  all  ques- 
tions presented  by  the  exceptions, 

Judgment  affirmed. 

(78  S.  C.  17^) 
STATE  V.  HAMPTON  et  al. 

(Supreme  Gourt  of  Sonth  Gafolina.    Feb.  25. 
1908.) 

1.  Witnesses  —  Gontbadictiozi  —  Explana- 
tion  OF  GONTRA DICTION. 

Where   defendant  seelot   by   cross-exuiui na- 
tion   of    the    state's    witnesses    to   sliow    their 


670 


60  SOUTHEASTERN  REPORTER. 


(s.a 


testimony  at  the  trial  varies  from  that  as  taken 
down  in  writing  by  the  coroner  at  the  inquest 
and  signed  by  them,  the  state  may  show  by  the 
coroner  that  he  took  down,  not  the  entire  state- 
ments of  the  witnesses,  but  the  substance  there- 
of, as  a  circumstance  bearing  on  the  material- 
ity of  any  variances. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  50,  Witnesses.  §§  1258-1262.] 

2.  Same— Laying   Foundation— Sufficiewoy 
OF  Question. 

The  question  asked  C,  a  witness  for  de- 
fendant, in  a  homicide  case,  for  the  purpose  of 
contradicting  him,  whether  some  time  after  the 
prior  trial  of  the  case  at  the  last  term  of  court 
down  on  H.*s  place  somewhere,  where  C  lives, 
C.  had  a  conversation  with  F.  about  this  matter, 
and  told  F.  that  T.  or  some  one  else  had  been 
up  there  to  get  C.  to  come  and  testify,  but  that, 
if  he  did  come  and  tell  the  truth,  it  would  be 
in  favor  of  deceased,  sufficiently  advised  the 
witness  as  to  the  time,  place,  person,  and  sub- 
ject-matter of  the  proposed  contradiction. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  ff  123^1242.] 

3.  SA)fE^— Vabiance  Between  Question  and 
Answer. 

Variance  between  the  statement  as  to  which 
it  is  proposed  to  contradict  a  witness  as  set 
out  in  the  question,  and  as  given  in  the  an- 
swer of  the  other  witness,  is  immaterial  so  long 
as  it  is  not  such  as  to  make  the  statement  sub- 
stantially different. 

4.  Cbiminal   Law— Appeal— Objection   Not 
Made  Below. 

Objection  that  a  statement  of  a  witness 
prior  to  trial  merely  involved  a  matter  of  opin- 
ion, as  to  which  he  could  not  be  contradicted, 
not  having  been  made  below,  is  not  available  on 
appeal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  15,  Criminal  Law,  §f  2639-2642.] 

5.  Same— Mattbbs  Cubed  Below. 

Error  cannot  be  predicated  on  the  admis- 
sion of  testimony;  the  state  attorney  having 
consented  to  its  being  stricken  out  after  objec- 
tion by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  21^.] 

6.  Homicide  —  Definitions  ot  Manslaugh- 
ter. 

It  is  not  error,  for  the  court  to  give  the 
jury  both  the  statutory  definition  of  manslaugh- 
ter and  the  long-established  and  often-approved 
definitfon  of  voluntary  manslaughter,  as  known 
to  the  common  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  64&-656.] 

7.  Criminal  Law— Instructions— Constbuo- 
TioN  AS  A  Whole. 

A  portion  of  a  charge,  directing  the  jury 
as  to  the  form  of  their  verdict,  stating:  "There 
are  three  defendants.  You  may  convict  one  or 
two,  as  you  conclude  from  the  evidence  and 
law,  of  one  crime.  You  may  find  some  guilty 
.of  murder  and  should  be  hung— then  don't  add 
'these  words  to  that.  On  the  other  hand,  you 
m'ay  find  one,  two  of  them,  that  they  are  en- 
titled to  recommendation  to  mercy  under  the 
law  and  the  evidence.  Then  just  say  guilty  as 
to  the  one  yon  think  should  be  hung,  mention- 
ing his  name  as  guilty  as  to  ,  and  guilty 

with  recommendation  to  the  mercy  of  the  court 

as  to ,  naming  them"— is  not  subject  to  the 

criticism  that  it  gives  the  jury  no  alternative  but 
to  convict  of  some  crime,  and  indicates  that  the 
judge  thinks  defendants  should  be  convicted  of 
murder,  two  with  and  one  without  recommenda- 
tion to  mercy ;  the  previous  charge  having  been 
very  full  and  explicit  as  to  the  law  to  govern 
the  jury  in  determining  the  issues,  including  an 
instruction  as  to  their  duty  not  to  convict  any 
defendant  unless  his  guilt  was  proven  beyond 


a  reasonable  doubt,  and  including  also  instruc- 
tions as  to  their  power  to  recommend  to  melcy 
any  one  found  guilty,  and  the  effect  of  sock  rec- 
ommendation. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
voL  14,  Criminal  Law,  §§  1990-1995.] 

&  Same. 

Objection  that  part  of  a  diarge  left  tbe 
jury  no  alternative  but  to  find  defendants  guilty 
of  murder  or  manslaughter  cannot  be  sustained ; 
the  whole  charge  completely  dispelling  any  socfa 
idea. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  f§  1990-1995.] 

9.  Same— Reasonable  Doubt. 

Where  the  court  has  charged  the  jury  as  to 
their  duty  not  to  convict  any  defendant  unless 
his  guilt  was  proven  beyond  a  reasonable  doubt, 
and  immediately  after,  and  as  a  part  of  the 
charge  directing  the  jury  as  to  the  form  of  their 
verdict  in  case  they  found  defendants  guilty  of 
murder,  states,  *'0r  if  vou  are  not  satisfied  be- 
yond a  reasonable  doubt  under  the  testimony, 
or  if  defendants  have  made  good  their  plea  of 
self-defense  by  the  preponderance  of  the  testi- 
mony, and  on  the  whole  testimony  in  the  case 
you  are  not  satisfied  beyond  a  reasonable  doubt, 
you  may  find  these  defendants  guilty  of  a  lower 
crime,  of  manslaughter.  If  so,  yon  would  find 
them  gpilty  of  manslaughter,  and  say  which 
ones  are  guilty  of  manslaughter,  and  if  some  or 
more  are  not  guilty,  of  course,  you  would  not 
put  their  names  down"— will,  not  be  held  to  con- 
vey the  idea  that  a  reasonable  doubt  of  guilt 
could  extend  only  to  the  question  of  murder. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §f  1904-1922.] 

10.  Homicide  —  Instbuotions  —  Ircobbect 
Statement  as  to  Issue. 

A  charge  in  a  homicide  case  in  which  one 
only  of  the  defendants  had  pleaded  self-defense, 
and  the  others  had  pleaded  not  guilty,  claiming 
they  were  not  present,  will  not  be  condemned 
because  of  the  inaccurate  statement  as  to  *'de- 
fendants"  having  made  '*their"  plea  of  self- 
defense. 

11.  Criminal  Law— Appeait— Objection  Not 
Made  Below. 

Error  ip  stating  issues  to  the  jury  is  not 
grt)und  for  reversal  unless  the  attention  of  the 
court  is  called  thereto,  and  it  has  opportunity 
to  correct  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  f  2646.] 

12.  Same— Misleading  Instbuctionb. 

Even  if  the  court,  as  shown  by  the  record, 
charged  that  if  the  jury  were  not  satisfied  be- 
yond a  reasonable  doubt  of  defendants'  guilt,  or 
if  they  "have  made  good"  their  plea  of  self-de- 
fense (instead  of  if  they  "have  not  made  good" 
such  plea),  the  jury  might  convict  of  manslaugh- 
ter, the  jury  will  be  held  not  to  have  been  mis- 
led thereby:  it  being  manifest  from  preceding 
and  succeeding  charges  that  they  were  instmct- 
ed  to  acquit  if  such  plea  was  made  out. 

[EW.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §S  1990-1995.] 

13.  Homicide  —  Appeal  —  Habmless  Ebbob— 
Instructions. 

The  jury  having  convicted  of  murder,  any 
error  in  charging  that,  if  defendants  **have  made 
good"  their  plea  of  self-defense  (instead  of  "have 
not  made  good"  such  plea),  the  jury  might  con- 
vict them  of  manslaughter,'  was  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  26,  Homicide,  §§  715-^^.] 

14.  Criminal  Law— Instbuotions— Mislead - 
iNo  Charges. 

Part  of  a  charge  will  not  be  held  to  leave 
the  jury  no  room  to  find  for  any  defendant 
unless  all  the  defendants  proved  self-defense,  or 
the  case  of  the  state  failed  as  to  ail ;  the  charge 
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as   a  whole  showing  plainly  that  the  objection 
■s  not  well  founded. 

[Kd.  Note.— For  cases  in  point,  see  Gent.  Dii:. 
vol.  14,  Criminal  Law,  ff  1990-1995.] 

15.  SAMs--SEm4o  AsiDB  Vbbdiot  fob  Wawt 
ojr  Evidence. 

Where  there  is  no  material  testimony  to 
establish  the  verdict,  it  is  reversible  error  to 
refuse  to  set  it  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  SI  ^7,  2298.] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Greenwood  County;    James  Aldrich,  Judge. 

L*awrence  Hampton,  Nelson  Hampton,  and 
Jack  Lewis  were  convicted  of  different  de- 
grees of  homicide,  and  appeaL    Affirmed. 

Cole  L.  Blease,  D.  H.  Magill,  and  Geo.  T. 
Maglll,  for  appellants.  Solicitor  Cooper,  for 
tbe  State. 


JONES,  J.  Tbe  appellants  were  indicted 
and  tried  for  the  murder  of  Robert  White, 
in*  Greenwood  county,  on  June  IT*,  1906. 
Lawrence  Hampton  was  found  guilty  and 
received  sentence  of  death.  Nelson  Hamp- 
ton and  Jack  Lewis  were  found  guilty,  with 
recommendation  to  mercy,  and  received  sen- 
tence of  life  imprisonment 

First  exception:  On  the  cross-ezamlkiatlon 
of  some  of  the  witnesses  for  the  state  de- 
fendants' counsel  sought  to  show  that  their 
testimony  on  the  trial  varied  from  their  tes- 
timony as  taken  down  in  writing  by  the  act- 
ing coroner  at  the  inquest  and  signed  by 
them.  The  Solicitor,  over  objection,  was  per- 
mitted to  ask  the  coroner  whether  he  took 
down  the  entire  statement  of  a  witness,  or 
the  substance  of  It,  to  which  the  coroner 
answered  that  he  took  down  the  substance. 
Tbe  ruling  was  proper.  The  method  em- 
ployed In  taking  down  testimony  at  the  coro- 
ner's inquest,  whether  verbatim  or  merely  in 
substance,  was  a  circumstance  to  be  weigh- 
ed In  considering  the  materiality  of  any 
variance  between  the  testimony  so  taken 
(lown  and  the  testimony  oti  the  trial,  as 
mere  verbal  variation,  if  material,  would  be 
less  material  than  variations  affecting  sense 
and  ^bstance.  This  ruling  did  not  conflict 
with  State  v.  Prater,  26  S.  C.  199,  613,  2  S. 
E.  108,  holding  that  the  deposition  was  the 
best  evidence  of  what  the  witness  swore  at 
the  Inquest 

Second  and  third  exceptions:  When  Dave 
Caine,  or  Games,  was  examined  as  a  witness 
for  defendants,  the  Solicitor,  for  the  purpose 
of  contradicting  him,  asked  this  question: 
"Some  time  after  the  other  trial  in  this  case, 
at  the  last  term  of  the  court,  down  there 
on  Mr.  Hay's  place  somewhere,  where  you 
live,  did  you  have  a  conversation  with  Mr. 
Flinn  about  this  matter,  and  didn't  you  tell 
Mr.  Flinn  Mr.  Trapp  or  some  one  else  had 
been  up  there  to  get  you  to  come  up  here 
and  testify,  but  that,  if  you  did  come  up 
here  and  tell  the  truth,  it  would  be  in  Bob 
White's  favor?"  The  witness  having  denied 
making  the  statement,  the  Solicitor,  in  re- 


ply. Interrogated  H.  C.  Flinn  as  to  this  mat- 
ter, and,  repeating  the  question  made  to 
Dave  Caine,  asked  if  Dave  Caine  had  made 
such  statement  to  him.  Counsel  for  defend- 
ant made  objection  that  the  foundation  for 
contradiction  had  not  been  properly  laid  by 
giving  definite  notice  as  to  time,  place,  and 
circumstances.  The  court  permitted  the 
question,  and  the  witness  answered  **Yes," 
qualifying  the  answer,  however,  with  a 
statement  that  those  were  not  altogether  the 
exact  words  of  Dave  Caine,  but  that  Caine, 
Instead  of  saying  that  he  told  Trapp  that  his 
testimony  would  be  in  Bob  White's  favor, 
said  he  told  Trapp  that  he  told  Lawrence's  > 
father  that  his  testimony  would  be  in  Bob 
White's  favor.  Defendants'  counsel  then 
moved  that  the  question  and  answer  be 
stricken  out,  which  was  refused.  These  rul- 
ings were  not  erroneous.  The  question  suf- 
ficiently advised  the  witness  as  to  the  time, 
place,  person,  and  subject-matter  of  the  pro- 
posed contradiction,  as  required  by  the  gen- 
eral rule  in  that  respect  1  Greenleaf.  par. 
462;  State  v.  White,  15  S.  G  889.  The  ob- 
ject of  these  requirements  is  to  give  the  wit- 
ness proposed  to  be  Impeached,  by  showing 
statements  out  of  court  contrary  to  what  he 
has  testified  at  the  trial,  a  fair  opportunity 
to  recollect  and  explain  his  former  state- 
ment, if  he  made  any.  While  it  Is  usual  and 
important,  whenever  practicable,  to  give  the 
exact  terms  of  the  proposed  contradictory 
statement  it  is  not  a  fatal  objection  to  the 
testimony  if  the  variance  between  the  state- 
ment as  set  forth  in  the  question  and  as  giv- 
en in  the  answer  Is  not  such  as  to  make  the 
two  statements  substantially  different  The 
further  objection  made  in  the  exception,  that 
the  statement  merely  Involved  a  matter  of 
opinion,  not  the  subject-matter  of  contradict 
tlon,  need  not  be  considered,  as  no  such  ob- 
jection was  made  before  the  circuit  court. 

Fourth  and  fifth  exceptions:  These  excep- 
tions, relating  to  the  admission  of  the  testi- 
mony of  Henry  Edwards  for  the  purpose  of 
showing  contradictory  statement  by  Dave 
Caine,  have  no  basis  in  the  record,  as  it 
therein  appears  that  the  Solicitor  consented 
that  such  testimony  be  stricken  ^out  after 
objection  by  defendant's  counsel. 

Sixth  exception:  The  court  charged  on 
the  subject  of  manslaughter  in  part  as  fol- 
lows: ''Manslaughter  is  the  unlawful  killing 
of  a  person  without  malice  aforethought,  ex- 
press or  Implied.  You  see,  therefore,  in 
manslaughter,  as  in  murder,  there  is  an  un- 
lawful killing.  In  murder  that  killing  is 
with  malice  aforethought,  either  express  or 
implied.  In  manslaughter  it  is  without  'mal- 
ice aforethought  either  express  or  implied. 
So  that  the  law  fixes  the  definition  there. 
In  manslaughter  the  wicked,  deliberate,  and 
malignant  heart  of  the  murderer  Is  not 
found;  but,  as  the  law  says,  manslaughter 
may  be  committed  where  one  is  assaulted, 
where  one  in  sudden  heat  and  passion,  upon 
sufficient   legal   provocation,  kills  another," 
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etc.  The  exception  under  consideration  ob- 
jects to  the  last  clause  quoted  above,  as  giv- 
ing manslaughter  too  narrow  a  range:  (a) 
Because  the  statutory  definition  is  that  man- 
slaughter is  the  unlawful  killing  of  another 
without  malice,  express  or  implied;  (b)  be- 
cause manslaughter  may  be  committed  with- 
out any  sudden  heat  and  passion,  and  with- 
out any  legal  provocation,  as  a  killing  in 
the  pursuit  of-  some  unlawful  act;  (c)  be- 
cause manslaughter  may  be  committed  by  a 
person  who  thinks  he  is  acting  in  self-de- 
fense, but  who  does  not  exercise  the  high 
degree  of  care  required  by  the  law  of  self- 
defense;  (d)  because  the  charge  took  from 
the  jury  the  consideration  of  any  other  kind 
of  killing,  except  that  done  in  sudden  heat 
and  passion  upon  sufficient  legal  provocation, 
and  thus  cut  them  ofT  from  finding  any 
other  verdict  than  murder  or  not  guilty  in 
self-defense.  The  exception  is  untenable. 
The  court,  as  appears  by  the  context,  not 
only  gave  the  statutory  definition  of  man- 
slaughter, but  the  long-established  and  often 
approved  definition  of  voluntary  manslaugh- 
ter, as  known  to  the  common  law.  State  v. 
Ferguson,  2  Hill,  619,  27  Am.  Dec  412;  State 
V.  Smith,  10  Rich.  Law,  341 ;  State  v.  Davis, 
00  S.  C.  422,  27  S.  E.  005,  62  Am.  St  Rep. 
837;  State  v.  Summer,  50  S.  G.  35,  32  S.  E. 
771,  74  Am.  St.  Rep.  707.  The  case  of  State 
V.  Foster,  66  8.  a  474,  45  S.  B.  1,  is  direct 
authority  for  overruling  the  appellant's  con- 
tention. 

Seventh  exception:  In  directing  the  jury 
as  to  the  form  of  their  verdict  the  court 
charged  as  follows:  "Now,  there  are  three 
defendants.  You  may  convict  one  or  two, 
as  you  conclude  from  the  evidence  and  law, 
of  one  crime.  You  may  find  some  guilty  of 
murder,  and  should  be  hung— then  don't  add 
these  words  to  that  On  the  other  hand, 
you  may  find  one,  two  of  them,  tliat  they 
are  entitled  to  recommendation  to  mercy, 
under  the  law  and  the  evidence.  Then 
just  say  guilty  as  to  the  one  you  think  should 
be  hung,  mentioning  his  name  as  guilty  as 

to  ,  and  guilty  with  recommendation 

to   the   mercy   of  the   court  as  to  , 


naming  them."  Exception  is  taken  that  this 
charge  gave  the  jury  no  alternative  but  to 
convict  of  some  crime,  and  that  it  indicated 
to  the  jury  that  the  judge  thought  that 
one  of  the  defendants,  Lawrence  Hampton, 
should  be  convicted  of  murder,  and  that  the 
other  two  should  be  convicted  of  murder 
with  recommendation  to  mercy.  The  pre- 
vious charge  was  very  full  and  explicit  as  to 
the  law  to  govern  the  jury  in  determining 
the 'issues,  including  instruction  as  to  their 
duty  not  to  convict  any  defendant  unless 
his  guilt  was  proven  beyond  a  reasonable 
doubt  And  including,  also,  instructions  as 
to  the  power  of  the  jury  to  recommend  to 
mercy  any  one  found  guilty,  and  the  effect  of 
such  recommendation.  The  above-quoted  lan- 
guage of  the  judge  is  but  a  portion  of  his 


charge  directing  the  jury  as  to  the  form  of 
their  verdict  Considered  in  connection  with 
the  whole  charge,  it  is  not  subject  to  tbe  criti- 
cism made. 

Eighth  exception:    The  c^nrt  Immediately 
following  the  above  charge  and  in  connection 
therewith  further  instructed  the  Jury:     **Or 
if  you  are  not  satisfied  beyond  a  reasonable 
doubt  under  the  testimony,  or  If  the  defend- 
ants have  made  good  their  plea  of  self-de- 
fense by  the  preponderance  of  the  testimony, 
and  upon  the  whole  testimony  in  the  case 
you  are  not  satisfied  beyond  a   reasonable 
doubt,  you  may  find  these  defendants  goiltj 
of  a  lower  crime — of  manslaughter.     If  so, 
you  would  find  them  guilty  of  manslaagfater, 
and  say  which  ones  are  guilty  of  manslaugh- 
ter, and,  if  some  or  more  are  not  guilty,  of 
course,  you  would  not  put  their  names  down." 
The  objection  to  this  charge,  that  it  left  the 
jury  no  alternative  but  to  find  the  defend- 
ants guilty  of  murder  or  manslaughter,  can- 
not be^  sustained,  because  the  whole  charge 
completely  dispels  any  such  idea.    It  is  fur- 
ther objected  that  the  charge  impressed  the 
jury  that  a  reasonable  doubt  of  guilt  could 
extend  only  to  a  reasonable  doubt  that  the 
defendants  were  guilty  of  murder.    The  con- 
^text  does  show  that  in  this  part  of  the  charge 
the  judge  was  endeavoring  to  instruct  the 
jury  that,  if  they  had  a  reasonable  doubt 
as  to  whether   defendaiits   were  guilty    of 
murder,  they  should  then  consider  whether 
they  were  guilty  of  manslaughter,  a  proper 
and  logical  method  of  inquiry  if  the  plea  of 
self-defense  was  not  established.    It  is  also 
objected  that  the  charge  states  that  defend- 
ants had  pleaded  self-defense  when  Lawrence 
Hampton  only  had  so  pleaded,  while  Nelson 
Hampton  and  iJack  Lewis  had  merely  pleaded 
not  guilty,  claiming  that  they  were  not  pres- 
ent where  the  shooting  was  done.    Certainly 
^there  was  no  error  in  this  of  which  Lawrence 
Hampton  could  complain;    and,  as  to   the 
other  defendants,  we  think  it  would  he  too 
technical  to  condemn  the  charge  merely  be- 
cause the  court  did  not  in  this  portion  of  the 
charge  accurately  state  the  issues.     Error 
in  stating  issues  to  the  jury  is  not  revers- 
ible unless  the  attention  of  the  court  had 
been  called  to  the  mistake,  and  an  opportun- 
ity given  him  to  correct  it     State  V.  Still, 
68  S.  0.  as,  46  S.  B.  524.    It  may  be  stated 
that  since  all  the  defendants  were  charged 
with   the  homicide  as  principals,   and  the 
state  sought  to  show  that  Lawrence  Hamp- 
ton did  the  killing,  and  that  Nelson  Hampton 
and  Jack   Lewis  were  present,   aiding  and 
abetting,  the  plea  of  self-defense,  if  sustained 
as  to  Lawrence  Hampton,  would  necessarily 
avail  to  acquit  the  other  defendants.     The 
remaining  specification  against  this  charge 
is  that  it  made  it  possible  to  find  defendants 
guilty  of  manslaughter,  even  though  defend- 
ants had  made  good  their  plea  of  self-defense 
by  the  preponderance  of  the-  testimony.    The 
charge  is  faulty  in  this  particular,  assuming. 
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as  we  must  under  the  record,  that  the  court 
did  not  really  say  "If  the  defendants  haye 
not  made  good  their  plea  of  self-defense/'  etc. 
It  is,  however,  so  manifest  from  the  preced- 
ing: and  succeeding  charge  that  the  jury  were 
Instructed  to  acquit  if  the  plea  of  self-defense 
was  made  out  that  we  cannot  believe  any 
reasonable  juror  was  misled  by  the  apparent 
inadvertence  in  this  statement.  Besides,  the 
jury  did  not  convict  of  manslaughter,  and 
the  error  could  not  have  influenced  the  ver- 
dict 

Ninth  exception:  The  court  in  the  same  con- 
nection as  above  continued  to  charge  the  jury 
as  follows:  *'[If  you  find  that  the  defendants 
acted  in  self-defense,  or  the  state  has  failed 
to  prove  the  case  against  them,  the  state  has 
made  no  case  against  them,  or  the  defend- 
ants have  acted  in  self-defense,  you  would 
state  by  your  verdict  of  not  guilty  as  to  who 
you  think  not  guilty.]  In  other  words,  gentle- 
men, you  may  separate  and  sever  in  your 
verdict  There  is  no  use  to  write  separate 
verdicts,  but  just  the  same  verdict  speak  and 
say  if  you  think  one  is  guilty,  guilty  as  to, 
and  guilty  of  what,  as  to  so  and  so.  If  you 
think  another  one  is  guilty  of  some  offense, 
guilty  as  to,  naming  him.  of  so  and  so.  If 
all  of  them  are  not  guilty,  or  some  of  them 
are  not  guilty,  say  not  guilty.  If  you  say  not 
gruilty,  that  would  apply  to  everybody  in  all 
of  the  counts.  If  you  find  that  one  of  them  is 
not  guilty,  then  in  your  verdict,  after  writing 
out  which  ones  are  guilty,  you  go  on  and 
not  guilty  as  to  so  and  so,  so  as  to  make  your 
verdict  perfectly  plain."  The  objection  that 
the  charge  above  quoted  and  contained  within 
the  brackets  involved  a  statement  that  de- 
fendants had  pleaded  self-defense  when  only 
one  of  them  had  done  so  cannot  be  sustained, 
for  the  reason  previously  stated  on  that  sub- 
ject It  is  further  contended  that  this  charge 
l«ft  the  jury  no  room  to  find  a  verdict  in  fav- 
or of  any  of  the  defendants,  unless  they  all 
proved  self-defense  or  the  case  of  the  state 
failed  as  to  all.  The  charge  quoted  above 
Rhows  plainly  that  the  objection  is  not  well 
founded. 

Tenth  and  eleventh  exceptions:  The  tenth 
exception  points  out  no  specific  error  in  the 
charge,  and  is  too  general  for  consideration. 
The  remaining  and  last  exception  alleges  er- 
ror in  refusing  motion  for  new  trial.  If  there 
be  no  material  testimony  reasonably  tending 
to  establish  the  verdict  of  the  jury,  it  is 
reversible  error  of  law  to  refuse  to  set  it 
aside.  Taylor  v.  Atlantic  Coast  Line  R.  R. 
Co.,  78  S.  C.  556,  59  S.  B.  641.  After  careful 
examination  of  the  testimony,  however,  we 
cannot  say  that  there  was  error  of  law  In 
refusing  to  disturb  the  verdict. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  aflEirmed,  and  the 
i»8e  is  remanded  to  that  court  that  a  new 
day  may  be  assigned  for  the  execution  of  the 
.sentence  of  the  court  as  to  Lawrence  Hamp- 
ton. 
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BRATTON  et  al.  v.  CATAWBA  POWER  CO.*' 

(Supreme  Court  of  South  Carolina.    March  6k 
190a) 

1.  JuBT— Right  to  Tkiai«  bt— Damages  amd 

Injunction. 
The  fact  that  an  injunction  is  asked  to  re- 
strain the  malDtenance  of  a  dam  as  a  part  of 
the  relief  prayed  in  an  action  for  damages  for 
overflowing  land  does  not  deprive  plaintiff  of  the 
right  to  trial  by  jury. 

[BdL  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  31,  Jury,  §§  85-83.] 

2.  Same— Trying  Title  to  Land. 

Where  plaintiff  alleges,  in  an  action  for 
damages  from  overflowing  land,  that  he  is  the 
owner  of  the  land,  and  defendants  deny  this  al- 
legation, an  issue  of  title  is  involved,  which  Is 
properly  triable  by  jury. 

3.  Same— Punitive  Damages. 

Where  the  complaint,  in  an  action  for  over- 
flowing land,  alleges  facts  entitling  plaintiff  to 
punitive  damages,  plaintiff  is  entitled  to  a  trial 
by  jury. 

Appeal  from  Common  Pleas  Circuit  Court, 
York  County ;  Geo.  SX  Prince,  Judge. 

Action  by  R.  Andral  Bratton  and  others 
against  the  Catawba  Power  (Company.  From 
the  decree  rendered,  defendant  appeals.  Af- 
firmed. 

Wilson  &  Wilson,  Witherspoon  &  Spen- 
cers, T.  F.  McDow,  R.  Q.  Lucas,  and  Tillett 
&  Guthrie,  for*appellant  Weil  B.  McCaw, 
for  respondents. 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  refusing  a  motion  made  by  the  defend- 
ant to  transfer  the  case  from  calendar  No.  1 
to  calendar  No.  2  for  trial  by  the  court,  and 
for  a  general  order  of  reference;  and,  fail' 
ing  in  that,  then  for  an  order  of  reference  to 
take  the  testimony. 

The  complaint  alleges  that  the  plaiintiffl» 
own  a  certain  tract  of  land  situate  on  the  wa- 
ters of  Allison  creek,  which  flow  into  the 
Catawba  river  above  a  dam  which  was  built 
by  the  defendant,  under  a  statute  of  this 
state'  conferring  such  authority.  It  is  fur- 
ther alleged  that  the  defendant  maiaitalns  the 
dam  across  the  river  below  plaintiff's  land  to 
the  height  of  30  feet,  whereby  it  has  obstruct- 
ed the  water  in  the  river  and  creek,  has  over- 
flowed said  lands,  has  rendered  them  unfit 
for  agricultural  purposes  and  dangerous  to 
health.  It  is  further  alleged  that  the  statute 
under  which  the  dam  was  erected,  is  uncon- 
stitutional, and  that  the  acts  of  the  defend- 
ant constitute  a  taking  of  the  plaintiff's  prop- 
erty. The  complaint  demands  damages  to 
the  amount  of  $22,000,  and  also  for  an  in- 
junction restraining  the  defendant  from  main- 
taining and  using  the  said  dam. 

There  are  several  reasons  why  the  motion 
made  by  the  defendant  was  properly  refused: 
(1)  The  case  of  Threatt  v.  Brewer  Co.,  42  S. 
C.  92,  19  S.  EL  1009,  U  conclusive  as  to  the 
right  of  the  plaintiffs  to  a' trial  by  jury  of  the 
legal  issue  relatfing  to  damages.  In  that  case 
the  court  uses  this  language:  "There  can  be 
no  doubt  that  a  claim  for  damages*  which. 
•Rehearing  denied  April  28,  1906. 
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prior  to  the  code,  would  have  been  enforced 
by  an  action  on  the  case,  Is  a  purely  legal  de- 
mand, triable  by  a  jury,  and  the  fact  that 
with  such  demand  there  was  united  an  equi- 
table demand  for  an  lin junction  cannot  de- 
prive the  action  of  its  nature  as  an  action  at 
law.  triable  by  a  jury."  (2)  The  plaintiffs  al- 
lege that  they  are  the  owners  of  the  land  de- 
scribed in  the  complaint,  and  the  defendants, 
by  their  amswer,  deny  these  allegations,  there- 
by making  an  issue  of  title  upon  which  either 
party  had  the  right  to  a  trial  by  jury.  Al- 
ston V.  Limehouse,  GO  S.  G.  559,  39  S.  E.  188 ; 
Johnson  v.  Jones,  72  S.  0.  270,  51  S.  E.  805; 
Corbett  v.  Fogle,  72  S.  0.  312,  51  S.  B.  884. 

(3)  The  complaint  alleges  that  the  rights  of 
the  plaintiffs  were  invaded  recklessly,  wan- 
tonly, and  willfully.  Under  such  allegations 
the  plaintiffs  had  the  right  to  claim  punitive 
damages,  which  cannot  be  awarded  by  the 
court  in  the  exercise  of  its  chancery  powers. 
Welbom  v.  Dixon,  70  S.  C.  108,  49  S.  B.  232. 

(4)  The  discretion  of  his  honor,  the  circuit 
judge,  was  properly  exercised.  Knox  v. 
Campbell  52  9.  C.  461,  30  S.  B.  485 ;  Du  Rose 
V.  Kell,  76  S.  C.  313,  56  S.  B.  968. 

It  is  the  judgmemt  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


rn  s.  c.  277) 

SIMPSON  V.  Mcdonald  et  ai. 

(Supreme  Court  of  Sonth  Carolina.    March  6, 
1908.) 

Landlord  and  Tenant— Rent— Liens— Pbi- 
OBITIS&— Distress. 

In  the  absence  of  notice,  an  unrecorded 
lease  or  mortgage  cannot  devest  the  rights  of 
subsequent  creditors ;  hence  the  righ69  of  plain- 
tiff under  an  unrecorded  lease  of  furniture  to 
M.  is  inferior  to  the  lien  of  defendant,  a  land- 
lord, who  has  no  notice  thereof,  into  whose 
house  M.  subsequently  moved  with  the  furniture 
in  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  1090.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  R.  W.  Memminger,  Judge. 

Claim  and  delivery  by  F.  R.  Simpson 
against  Ethel  McDonald  and  H.  Harby,  as 
executor  of  Horace  Harby,  to  recover  leased 
furniture  seized  by  the  landlord  of  the  lessee 
undef  a  distress  warrant  From  a  judgment 
of  the  circuit  court  affirming  a  judgment  of  a 
magistrate  for  defendant  Harby,  plaintiff  ap- 
peals.   Dismissed. 

L.  D.  Jennings,  for  appellants.  Davis  D. 
Moise,  for  respondenta 

POPE,  C.  J.  It  seems  that  one  Ethel  Mc- 
Donald leased  certain  furniture  from  the 
plaintiff,  F.  R.  Simpson,  merchant  in  Sumter, 
S.  C.  More  than  40  days  thereafter  Ethel 
McDonald  rented  from  the  estate  of  H.  Har- 
by, deceased,  a  dwelling  house,  and,  she  hav- 
ing made  default  In  the  payment  of  the  rent 
in  the  amount  of  $15,  the  executor  of  the 
estate  of  H.  Harby,  deceased,  seized  said 
furniture  under  a  distress  warrant  for  rent, 


thereupon  F.  R.  Simpson  brought  this  action 
of  claim  and  delivery  as  the  owner  of  said 
furniture.  The  case  came  on  for  trial  before 
H.  L.  B.  Wells,  Esq.,  and  at  the  trial  it  was 
made  to  appear  that  the  plaintiff,  F.  R.  Simp- 
son, before  the  tenancy  of  the  defendant  Ethel 
McDonald  and  the  estate  of  H.  Harby,  de- 
ceased, conunenced,  delivered  to  said  Ethel 
McDonald  a  lot  of  furniture  fully  described  in 
the  papers  marked  "Exhibits  A,  B,  C,  D,  E. 
and  F,*'  that  such  debt  of  the  plaintiff,  T.  R. 
Simpson,  was  past  due  before  the  tenancy 
began,  that  demand  was  made  on  defendants 
before  auit  brought  and  the  value  of  the 
property  admitted.  It  also  appeared  that  the 
papers  held  by  F.  R.  Simpson  against  Ethel 
McDonald  were  never  recorded,  and  that  the 
defendant  H.  Harby,  as  executrix  of  the  es- 
tate of  H.  Harby,  deceased,  had  no  notice  of 
the  claims  of  the  plaintiff  F.  R.  Simpson 
against  the  defendant  Ethel  McDonald.  The 
magistrate  decreed  in  favor  of  the  estate  of 
H.  Harby,  deceased,  holding  that  Mrs.  Harby, 
as  executrix,  had  no  notice  of  the  rights  of 
F.  R.  Simpson,  and  was  entitled  as  landlord 
to  het  rent  From  this  judgment  of  the  mag- 
istrate the  plaintiff  appealed ;  and,  when  sudi 
appeal  came  on  to  be  heard  by  Judge  R.  W. 
Memminger,  it  was  overruled  and  dismissed. 

The  parties  now  appeal  to  this  court,  and 
their  appeal  practically  raises  but  one  ques- 
tion: Whether  Mrs.  Harby  as  .landlord  is  en- 
titled to  collect  her  suit  by  distress  for  rent 
notwithstanding  Ethel  McDonald  only  held 
the  property  nfi  lessee.  It  is  no  longer  a  ques- 
tion in  this  state  that  a  lease  or  a  mor^ge 
unrecorded  and  without  notice  cannot  be 
made  to  divest  the  rights  of  subsequent  cred- 
itors. London  v.  Youmans,  31  S.  C.  147,  9  S. 
B.  775,  17  Am.  St  Rep.  17 ;  Wardlaw  v.  Troy 
Oil  Co.,  74  S.  C.  868,  64  S.  B.  658,  114  Am. 
St  Rep.  1004.  Let  the  magistrate's  judg- 
ment be  reported  in  this  case. 

It  is  ordered  and  adjudged  that  the  appeal 
herein  be  dismissed. 


(TO  8.  C.  264) 

CARET  V.  TOLBERT. 

(Supreme  Court  of  South  Carolina.    March  S, 
1908.) 

Appeal— Judgment  bt  Default— New  Tbial 

—Discretion. 

Under  Code  Civ.  Proc  1902,  §  368,  pro- 
viding that  if,  in  a  suit  before  a  magistrate,  de- 
fendant has  failed  to  appear,  and  on  his  appeaJ 
from  judgment  against  him  it  is  ibown  that 
manifest  mjustice  has  been  done,  the  court  may 
in  its  discretion  set  aside  or  suspend  judgment 
and  order  a  new  trial,  an  order  refusing  to  re- 
verse such  a  judgment,  and  to  grant  a  new  trial 
and  dismissing  such  an  appeal,  is  not  appealable 
in  the  absence  of  an  abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif- 
vol.  2,  Appeal  and  Error,  |  842.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County ;  R.  O.  Purdy,  Judge. 

Action  by  A.  C.  Carey  against  R.  R.  Tolbert, 
Sr.  From  a  judgment  of  the  circuit  court 
dismissing  defendant's  appeal  from  a  ma^is- 


S-C.) 


ATLANTIC  &  C.  AIB  LINE  BY.  CO.  ▼.  VICTOB  MFG.  CO. 


675 


trate*8   default  Judgment   for  plaintiff,   de- 
fendant appeals.    Affirmed. 

Ellis  G.  Graydon,  for  appellant    MagUl  & 
Maglll,  for  respondent 

GARY,  A.  J.  This  action  was  commenced 
before  a  magistrate.  The  summons  was  dat- 
ed eth  of  August  1906,  and  required  the  de- 
fendant to  appear  at  the  magistrate's  office 
at  10  o'clock  a.  m.  on  the  30th  of  August 
1906,  to  answer  the  complaint  or  Judgment 
would  be  given  against  him  by  default  The 
defendant  failed  to  appear  at  10  o'clock,  and 
the  magistrate  postponed  the  hearing  until 
2  o'clock  p.  UL  of  that  day.  The  defendant 
still  failed  to  appear,  and  the  plaintiff  in- 
troduced testimony  to  prove  the  allegations 
of  the  complaint  whereupon  the  magistrate 
rendered  Judgment  in  favor  of  the  plaintiff 
for  $85.20.  The  defendant  appealed  under 
section  368  of  the  Code  of  Civil  Procedure  of 
1902,  but  his  honor,  the  circuit  Judge,  dis- 
missed the  appeal.  He  then  appealed  to  this 
court 

The  respondent's  attorhey  raises  the  pre- 
liminary question  whether  the  order  is  ap- 
pealable. Section  368  of  the  Code  provides: 
'*lf  the  defendant  failed  to  appear  before  the 
magistrate,  and  it  is  shown  by  the  affidavits 
served  by  the  appellant,  or  otherwise,  that 
manifest  injustice  has  been  done,  and  he 
satisfactorily  excuses  his  default,  the  court 
may,  in  its  discretion,  set  aside  or  suspend 
Judgment  and  order  a  new  trial."  The  order 
of  his  honor,  the  circuit  Judge,  in  refusing 
the  defendant's  motion,  was  discretionary; 
and,  as  the  appellant  has  failed  to  satisfy  this 
court  that  his  discretion  was  abused,  the 
order  is  not  appealable. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  266) 

ATLANTIC  &  C.  AIR  LINE  RY.  CX).  et  al. 
V.  VICTOR  MFG.  CO. 

(Supreme  Court  of  South  Carolina.    March  8, 
1908.) 

1.  Aonon  —  Nature  of  Action  —  Leg ai<  ob 
Equitable. 

An  action  for  an  injunction  to  restrain  a 
trespass  on  land  is  an  equitable  one. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Action,  f  126.] 

2.  Injunction— Relief— Damages. 

In  an  action  to  restrain  a  trespass  on  land, 
the  court,  in  the  exercise  of  its  chancery  pow- 
ers, has  jurisdiction  to  award  compensatory 
damages  for  any  trespass  already  committed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  8  417.] 

3.  JuBT— Right  to  Jubt  Tbiait- Natubb  of 

Issue. 

In  an  action  by  a  railroad  to  restrain  a 
trespass  on  land  claimed  to  constitute  a  part  of 
its  right  of  way  acquired  by  plaintiff,  tnrough 
the  lands  of  K.,  a  defense  was  that  plaintiff  was 
estopped  bv  reason  of  acquiescence  in  the  claim 
of  k.  to  the  land  involved.  Held,  that  it  was 
proper  to  refuse  defendant  a  trial  of  such '  de- 
tense  by  jury,  as  the  defense  was  an  equitable 


one,  and  so  interwoven  with  plaintiff's  cause  of 
action  as  to  partake  of  the  equitable  nature 
thereof. 

[Ed.  Note.— For  cases  hi  point,  ses  Cent  Dig. 
vol.  31,  Jury,  S§  49,  77.] 

4.  Same. 

The  defense  of  purchaser  for  value  without 
notice  is  an  equitable  one,  so  that  defendant  is 
not  entitled  to  a  jury  trial,  except  where  It 
arises  under  the  recording  acts. 

5.  Saicb. 

In  an  action  for  an  injunction  to  restrain 
a  trespass  on  land,  a  defense  that  the  deed  un- 
der which  plaintiff  claimed  was  void  for  fraud 
was  not  one  entitling  defendant  to  a  jury  trial. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Jury,  §f  49,  77.] 

Appeal  from  Common  Pleas  Circuit  Conrt  of 
Spartanburg  County;  Charles  G.  Dantzler, 
Judge. 

Action  by  the  Atlantic  &  Charlotte  Air  Line 
Railway  Company  against  the  Victor  Man- 
ufacturing Company.  From  an  order  refer- 
ring certain  issues  to  a  master  in  chancery, 
defendant  appeals.    Affirmed. 

Haynsworth  &  Patterson  and  Simpson  & 
Bomar,  for  appellant.  .Sanders  &  De  Pass 
and  Nicholls  &  Jones,  for  respondents. 

GARY,  A.  J.  This  appeal  is  from  an  or- 
der referring  certain  issues  to  the  master. 
The  complaint  alleges  *that  plaintiffs,  under 
the  powers  conferred  by  their  charters,  ac- 
quired a  right  of  way  through  the  lands  of 
Bidsey  McKlttrlck,  near  the  corporate  limits 
of  the  town  of  Greer,  consisting  of  a  strip 
of  land  extending  100  feet  on  each  side  of 
the  railway  track;    "that  on  or  about  the 

day  of  1904,  the  defendant, 

against  the  protest  of  the  plaintiffs  herein,, 
and  without  their  knowledge  or  consent,  en- 
tered upon  the  strip  of  land  hereinbefore  de- 
scribed, upon  which  Bidsey  McKlttrlck  for- 
merly lived,  and  partly  within  the  limits  of 
the  town  of  Greer,  a  station  upon  the  rail- 
road track  of  the  plaintiffs  herein,  and  com- 
menced to  build  and  construct,  and  contin- 
ues or  threatens  to  continue  to  construct,  and 
to  occupy  and  use  certain  dwelling  houses, 
within  the  limits  of  the  said  strip  of  land 
hereinbefore  described,  intending  the  same 
to  be  permanent  structures  thereon,  claim- 
ing the  right  to  occupy,  enter  upon,  and  use 
said  lands  for  the  purpose  of  building,  con- 
structing, and  occupying  said  dwelling  hous- 
es; that  the  plaintiffs  have  given  notice  to 
the  defendant  forbidding  him  to  enter  upon 
the  said  strip  of  land  to  build  and  construct 
said  dwelling  houses  thereon,  but  that  th^^ 
defendant  has  treated  the  notice  with  defi- 
ance, and  claims  that  he  is  entitled  to  enter 
upon  said  land,  and  to  build  said  houses  there- 
on, and  to  occupy  and  use  the  same  as  his 
own;  that  the  said  dwelling  houses  are  per- 
manent structures,  and  their  continuance  up- 
on the  said  strip  of  land  Is  a  continual  tres- 
pass upon  the  rights  and  property  of  the 
plaintiffs  herein,  who  are  in  possession  of 
the  same."  The  prayer  of  the  complaint  was 
for  an  Injunction,  and  $100  damages  for  the 
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alleged  trespass.  The  defendant  set  up  the 
following  defenses:  First  That  the  plain- 
tifTs  are  estopped  by  reason  of  their  acquies- 
cence in  the  claim  of  BIdsey  McKittrick  and 
her  grantees  to  50  feet  of  the  land  now  claim- 
ed by  the  plaintlflfs  as  a  right  of  way.  Sec- 
ond. Adverse  possession  in  the  defendant  and 
those  under  whom  it  claims  for  more  than 
20  years.  Third*  That  the  defendant  is  a 
purchaser  for  value  without  notice.  That, 
believing  It  was  the  owner  in  fee,  it  con- 
structed dwelling  houses  on  said  lot  at  con- 
siderable expense,  which  enhanced  the  value 
of  the  property  to  the  extent  of  $3,000  and 
sets  up  the  same  as  betterments.  Fourth. 
That  the  deed  executed  by  Bidsey  McKittrick 
to  the  railway  company  in  1871  purporting 
to  grant  a  right  of  way  extending  100  feet 
on  each  side  o.f  the  track  was  only  intended 
to  give  50  feet  on  each  side.  That  the  deed 
is  void  for  fraud,  and  should  be  reformed  so 
as  to  carry  out  the  intention  of  the  parties. 
His  honor,  the  presiding  Judge,  granted  an 
order  referring  the  issues  raised  by  the  first, 
third,  and  fourth  defences  to  the  master,  and 
the  appeal  is  from  that  order. 

The  appellant's  exceptions  are  as  follows: 
"(1)  It  is  submitted  that  this  action  is  a  legal 
one,  and  that  the  defense  of  estoppel  is  legal 
in  its  character,  and  it  was  error  to  hold  that 
said  defense  was  equitable  and  to  refer  the 
same  to  the  master  to  take  testimony  there- 
on. (2)  It  is  further  submitted  that  the  de- 
fense that  the  defendant  is  an  innocent  pur- 
chaser for  value  without  notice,  interposed 
as  it  is  to  a  legal  action,  is  legal  in  its  char- 
acter, and  it  was  error  to  hold  that  the  same 
was  equitable,  and  to  order  that  it  be  refer- 
red to  the  master  to  take  testimony  thereon. 
(3)  It  is  submitted  that  the  defense  was  en- 
titled to  have  a  Jury  pass  upon  the  question 
presented  by  the  defense  of  estoppel,  and  the 
defense  being  the  purchases  for  value  with- 
out notice,  and  that  it  was  error  to  refer 
them  to  the  master  for  the  taking  of  testi- 
mony. (4)  It  is  submitted  that  the  defense 
of  mistake  and  misrepresentation  set  up  in 
the  fourth  defense  of  the  answer,  being  inter- 
posed to  a  legal  action,  is  legal  in  its  char- 
acter, and  that  the  defendant  was  entitled 
to  have  a  Jury  pass  thereon,  and  that  it  was 
error  to  refer  to  the  master  the  question  as 
to  whether  the  deed  should  be  reformed." 
The  exceptions  are  predicated  upon  the  the- 
ory that  the  cause  of  action  set  forth  in  the 
complaint  is  legal  in  its  nature.  We  cannot 
accept  this  construction.  An  action  for  in- 
junction is  always  equitable,  and  when  the 
court,  in  the  exercise  of  its  chancery  powers, 
undertakes  to  administer  such  relief,  it  has 
Jurisdiction  to  award  compensatory  damages 
when  there  has  been  a  trespass.  Bird  v. 
Railroad,  8  Rich  Eq.  48,  64  Am.  Dec.  739; 
McClellan  v.  Taylor,  54  S.  O.  430,  32  S.  B. 
527. 

The  next  question  that  will  be  considered 
is  whether  there  was  error  in  refusing  the  j 
appellant  a  trial  by  Jury  upon  the  question  I 


of  estoppel.  In  the  first  place,  the  defenf^e 
based  upon  estoppel  is  equitable  In  its  na- 
ture. Quattlebaum  v.  Taylor,  45  S.  C.  512, 
23  8.  E.  617.  And  in  the  second  place  the 
facts  upon  which  the  defense  of  estoppel  rests 
are  so  interwoven  with  the  equitable  cause 
of  action  set  out  in  the  complaint  that  they 
partake  of  the  nature  of  that  action.  Mc- 
Laurin  v.  Hodges,  43  S.  C.  187,  20  S.  B.  991. 
The  exception  relative  to  the  defense  of 
purchaser  for  value  without  notice  cannot  be 
sustained,  as  such  plea  is  always  equitable, 
except  under  the  recording  acts;  but  this 
is  not  under  the  statute.  Maxwell  v.  Foster, 
67  S.  G.  377,  45  S.  B.  927;   Armour  ▼.  Ross. 

75  S.  0.  201,  55  S.  B.  315. 

The  last  question  for  determination  Is 
whether  there  was  error  In  refusing  the  ap- 
pellant a  trial  by  Jury  as  to  the  alleged 
fraud.  The  cases  of  Miller  v.  Hughes,  33  S. 
G.  541,  12  S.  E.  419,  and  Du  Bose  v.  Kell, 

76  S.  G.  313.  56  S.  B.  968,  show  that  the 
courts  of  law  and  equity  have  concurrent 
Jurisdiction  of  fraud.  The  exception  raising 
this  question  must  also  be  overruled. 

It  is  the  Judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


STATE  V.  SMALL. 

(Supreme  Gourt  of  South  Garolina.     March  6, 
1908.) 

Intoxicating    Liquobs  —  ••Sale*'  —  What 

Constitutes. 

The  taking  of  an  order  for  future  delivery 
of  intoxicants  by  one  representing  a  foreign 
liquor  concern,  and  acceptance  of  the  price  at 
the  time  the  order  is  taken,  constitutes  a  **8ale*' 
within  an  ordinance  prohibiting  sales  of  intox- 
icants; the  order  not  appearing  to  be  subject 
to  the  liquor  concern's  approval,  and  the  trans* 
action  appearing  to  be  an  attempt  to  circumvent 
the  law. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §  160. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-6306 ;   vol.  8.  pp.  7793.] 

Appeal  from  Oommon  Pleas  Circuit  Gourt 
of  Pickens  County ;  Geo.  W.  Oage,  Judge. 

L.  R.  Small  was  convicted  In  mayor's  court 
of  unlawfully  selling  intoxicants,  and  he  ap- 
pealed to  the  court  of  general  sessions,  and 
the  conviction  having  been  there  affirmed  and 
his  appeal  dismissed,  he  appeals  to  the  Su- 
preme Court    Affirmed. 

Cothran,  Dean  &  Cothran,  for  appellant 
Solicitor  Boggs  and  J.  P.  Car^,  for  the  State. 

POPE,  a  J.  The  defendant,  Ia  R.  Small, 
was  convicted  by  the  mayor  of  Easley,  S.  C. 
on  April  23,  1907,  of  violating  an  ordinance 
of  the  town  of  Easley  in  reference  to  selling 
liquor,  and  was  sentenced  to  pay  a  fine  of 
$50,  or  to  labor  on  the  streets  for  30  days. 
He  appealed  to  the  court  of  general  sessions 
of  Pickens  county,  and  that  court,  his  honor, 
George  W.  Gage,  presiding,  affirmed  on  June 
4,  1907,  the  Judgment  of  the  said  major. 
From  said  Judgment  of  the  court  of  general 
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sessions,  this  appeal  Is  taken.  The  order  is 
as  follows:  "Order  Dismissing  Appeal.  On 
bearing  the  appeal  In  the  above-stated  case 
I  am  satisfied  the  judgment  of  the  mayor 
finding  the  defendant  guilty  of  selling  Uquor 
In  violation  of  the  ordinance  forbidding  the 
same  is  correct.  It  Is  therefore  ordered  and 
adjudged  that  the  Judgment  and  sentence  of 
the  mayor  be  affirmed  and  the  appeal  dis- 
missed. George  W.  Gage,  Presiding  Judge. 
June  4th,  1907." 

From  this  order  the  defendant  has  ap- 
pealed to  this  court  upon  the  three  follow- 
ing grounds:  "Exceptions.  (1)  Because  his 
honor  erred  In  holding  that  the  defendant 
was  guilty  of  the  offense  of  selling  liquor  In 
violation  of  section  23,  art  1,  of  the  ordi- 
nances of  Easley,  S.  C,  when  the  testimony 
falls  to  show  that  the  defendant  ever  sold 
any  liquor  whatsoever  In  the  said  town  of 
Easley  or  anywhere  else  in  this  state.  (2) 
Because  his  honor  erred  In  holding  that  the 
taking  of  orders  for  future  delivery  of  liquor 
by  one  representing  a  foreign  liquor  house, 
and  accepting  the  price  at  the  time  the  order 
was  taken,  constituted  a  sale,  and  a  viola- 
tion of  said  city  ordinance.  (3)  Because  his 
honor  erred  in  holding  that  the  sale  was 
made  and  completed  in  the  city  of  Easley 
when  the  order  was  taken  and  the  price  paid, 
whereas  he  should  have  held  that  the  trade 
or  sale  was  not  completed  until  the  goods 
were  delivered." 

The  authorities  on  the  subject  of  what  con- 
stitutes a  sale  of  spirituous  liquors  leave  the 
question  somewhat  in  doubt,  for  in  17  A.  St 
B.  Einc.  L.  297,  It  is  held:  "In  determining 
questions  of  civil  and  criminal  liability  under 
the  liquoi  law&  it  is  often  a  question  of  some 
difilculty  to  determine  whether  the  transac- 
tion in  question  was  a  sale.  To  constitute 
the  offense  there  must  be  a  completed  sale 
which  passes  the  property.  It  is  not  neces- 
sary however,  that  the  liquors  be  sold  for 
cash.  A  sale  on  credit  Is  as  much  a  violation 
of  the  law  as  a  sale  for  cash,  and  the  fact 
that  payment  cannot  be  enforced  does  not 
make  the  transaction  any  the  less  a  sale. 
So  the  fact  that  the  person  charged  with 
making  a  sale  made  no  profit  out  of  it  does 
not  make  the  transaction  not  a  sale.*'  So, 
also,  in  24  A.  &  E.  Enc.  L.  1050,  it  Is  held: 
**If  by  the  terms  of  the  contract  the  seller  Is 
requested  to  send  or  .forward  or  deliver  the 
goods  to  the  buyer,  the  title  and  risk  remain 
in  the  seller  until  the  transportation  is  at  an 
end,  or  the  goods  are  delivered  in  accord- 
ance with  the  contract,  after  which  the  title 
is  vested  in  the  buyer."  While,  on  the  other 
band,  at  page  901,  17  A.  &  E.  Enc.  L..  It  is 
stated:  **It  has  been  held,  however,  that  a 
sale  of  intoxicating  liquors  by  an  agent  is 
oonsummated  at  the  place  where  the  order  is 
given,  unless  such  order,  after  being  forward- 
ed to  the  principal,  is  to  be  subject  to  his 
approval." 

The  testimony  fails  to  show  that  there 
^as   any   limitation   by   the    liquor   sellers, 


Shuman  &  Go.,  upon  their  agent,  the  appel- 
lant here.  The  agent  testified  that  "when  the 
cash  is  paid  the  bouse  never  refuses  to  ship 
out  the  llquor.V  It  is  evident  from  what 
passed  between  the  parties,  buyer  and  seller, 
that  this  was  an  effort  to  circumvent  the 
law.  Our  own  case  of  Pregnall  &  Bro.  v. 
Miller  &  Kelly,  21  S.  O.  385,  63  Am.  Rep.  684, 
has  held  that:  "Title  to  personal  property 
changes  when  it  Is  sold  on  a  credit,  with  pos- 
session given,  or  when  sold  for  cash,  and 
left  with  vendor  for  vendee's  convenience, 
and  under  his  control.  Therefore  it  was  er- 
ror to  charge  that  payment  of  purchase  mon- 
ey and  delivery  of  property  were  both  neces- 
sary to  a  change  of  title." 

After  reflection  we  hdve  decided  that  the 
ends  of  Justice  and  of  law  require  us  to  hold 
that  the  transaction  between  the  parties  in 
this  case  was  a  sale,  and  that  the  liquor  sold 
was  in  the  hands  of  Shuman  &  Go.  for  the 
convenience  of  the  buyer. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be,  and  it  is 
hereby,  affinded. 

(TO  B.  C.  2S1) 
SOUTHERN  RT..  GAROMNA  DIVISION,  v. 
HOWELL. 

(Supreme  Gourt  of  South  Garolina.    March  6, 

1908.) 

1.  GORPOBATIONS— O)BP0BATB    POWKBS  — EVI- 
DENCE. 

Where  a  railroad  company  by  its  charter 
was  invested  '*with  all  the  rights,  privileges,  and 
Immunities  granted  to"  another  named  company, 
the  charter  of  the  latter  company  was  admissi- 
ble to  ascertain  rights,  privileges,  and  immuni- 
ties conferred  upon  the.  former. 

2.  Vendor  and  PxractiASEB— Bona  Fide  Pub- 
CH  A  BERS— Notice. 

Where  the  charter  of  a  railroad  company 
provides  that  in  the  absence  of  any  written 
contract  between  the  company  and  the  owner 
of  land,  through  which  the  road  may  be  con- 
structed, it  shall  be  presumed  that  the  land 
upon  which  the  road  may  be  constructed,  to- 
gether with  1(X)  feet  on  each  side  of  the  center 
of  said  road,  has  been  granted  to  the  company, 
a  purchaser  of  land  through  which  such  road 
was  being  operated  must  be  held  to  have  notice 
of  the  rights  of  such  road  to  the  1(X)  feet  on 
each  side  of  its  track,  although  It  failed  to  re- 
cord the  deed  granting  it  such  strip. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Diff. 
vol.  48,  Vendor  and  Purchaser,  {  489.] 

3.  Railroads— Agents— A UTHOBITT  —  Super- 
intendent—Question FOR  Jury. 

In  an  action  by  a  railroad  company,  held, 
that  the  question  whether  ]>laintifi^8  superintend- 
ent was  authorized  to  write  a  letter  offered  in 
evidence,  as  to  the  boundary  of  plaintllTs  rlffht 
of  way,  should  have  been  submitted  to  the  jury. 

4.  Evidence— Opinions— Admissions. 

In  an  action  by  a  railroad  company  involv- 
ing its  title  to  a  right  of  way  200  feet  wide,  a 
letter  written  by  plaint! fiTs  superintendent,  stat- 
ing that  '*it  is  my  understanding  that  we  own 
fifty  feet  on  each  side  of  the  main  track,"  was 
not  a  statement  of  a  mere  opinion,  but  was  in 
the  nature  of  an  admission  against  interest. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  f$  916-036.] 

5.  Same— Res  Inter  Alios  Acta. 

In  an  action  by  a  railroad  company  claim- 
ing title  to  a  right  of  way  200  feet  wide,  through 
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defeDdant*8  premises,  to  enjoin  the  obstroction 
of  its  right  of  way,  the  court  properly  excluded 
defendant's  testimony  that  plaintiff  permitted 
other  parties  to  use  its  right  of  way  on  the  op- 
posite side  of  the  track,  where  the  rights  of  de- 
fendant were  not  involved. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dix. 
vol.  20,  Evidence,  §  403.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Cbas.  O.  Dantzler, 
Judge. 

Action  by  the  Southern  Railway,  Carolina 
Division,  against  J.  L.  Howell.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Simpson  &  Bomar,  for  appellant  Sanders 
&  De  Pass,  for  respondent. 

GARY,  A.  J.  The  plaintiff  in  this  action 
seeks  to  enjoin  the  defendant  from  obstruct- 
ing its  right  of  way.  At  the  trial  the  plain- 
tiff introduced  in  evidence  the  charter  of  the 
Spartanburg  &  Asheville  Railroad  Company 
authorizing  the  company  to  construct  a  rail- 
road from  Spartanburg  to  the  North  Carolina 
line,  in  the  direction  of  Asheville,  and  vest- 
ing it  "with  all  the  rights,  privileges  and 
immunities,  granted  to  the  Greenville  &  Col- 
umbia Railroad  Company."  The  charter  of 
the  Columbia  &  Greenville  Railroad  Com- 
pany, passed  the  15th  of  December,  1845,  11 
St  at  Large,  p.  324,  was  also  introduced  in 
evidence.  Sections  9,  10,  and  11  of  the  chart- 
er of  the  Greenville  &  Columbia  Railroad 
Company  provide  for  the  mode  and  manner 
of  acquiring  land  for  its  right  of  way,  and 
giving  to  this  company  the  power  to  take  and 
acquire  100  feet  in  width,  on  each  side  of 
its  roadway,  measuring  from  the  center  of 
the  track.  The  introduction  of  this  charter 
in  evidence  was  admitted  against  defend- 
ant's objections.  This  charter  was  amended 
on  the  19th  of  December,  1849,  11  St.  at 
Large,  p.  575,  so  as  to  give  the  company  the 
right,  if  it  desired  to  do  so,  to  take  a  less 
quantity  than  100  feet  in  width,  on  each  side 
of  their,  roadway.  The  property  and  fran- 
chises of  the  Spartanburg  &  Asheville  Rail- 
road Company  were  sold  under  foreclosure 
proceedings,  and  certificate  filed  in  the  Secre- 
tary of  State's  office.  By  these  proceedings 
the  name  was  changed  from  the  Spartanburg 
&  Asheville  to  the  Asheville  &  Spartanburg 
Railroad  Company.  By  an  act  of  the  Legis- 
lature, approved  the  19th  of  February,  1902 
(23  St  at  Large,  p.  1152),  the  Asheville  & 
Spartanburg  Railroad  Company,  together  with 
others,  were  consolidated  under  the  name  of 
the  Southern  Railway,  Carolina  Division,  and 
this  company  was  authorized  to  lease,  and  did 
lease,  all  of  its  property  to  the  Southern  Rail- 
way Company. 

The  Spartanburg  &  Asheville  Railroad  Com- 
pany, under  its  charter,  constructed  its  road 
from  Spartanburg  towards  Asheville,  to  a 
point  on  the  North  Carolina  line,  and,  instead 
of  condemning  land  for  its  right  of  way  at 
Campobello,  obtained  a  deed  ftom  John  Bank- 


ston  Davis,  through  whom  both  the  plaintiff 
and  the  defendant  claim.  This  deed  was 
dated  the  13th  day  of  July,  1847,  and  con- 
veyed to  the  Spartanburg  &  Asheville  Rail- 
road a  strip  of  land  200  feet  in  width;  that 
is  to  say,  "all  the  land  contained  wltliln  one 
hundred  feet  in  width,  on  each  side  of  the 
track  or  right  of  way  of  any  portion  of  the 
lot  of  land  hereinafter  described,  tlirongb 
which  said  railroad  may  be  constructed,  run. 
and  operated."  Davis  died  in  1888,  leaving 
a  will,  whereby  he  devised  his  land  to  his 
niece,  the  wife  of  I.  W.  Wingo.  Mrs.  Wingo 
on  the  20th  of  April,  1896,  conveyed  all  of 
the  land  which  had  been  devised  to  her  by 
her  uncle,  to  her  husband,  1.  W.  Wlngpo.  On 
the  27th  of  December,  1900,  I.  W.  Wingo. 
conveyed  a  part  of  the  land  which  had  been 
deeded  to  him  by  his  wife  to  J.  L.  HowelL 
The  description  of  the  land  in  the  deed  from 
Wingo  to  the  defendant  Howell,  is  as  follows: 
"Beginning  at  a  stone  in  the  center  of  Church 
street,  in  the  line  of  W.  W.  Camp,  and  run- 
ning with  said  line  to  a  stone  fifty  feet  from 
the  center  of  main  line  R.  R.  track,  5.  71  1-2 
chs.,  thence  parallel  with  said  B.  R.  and 
fifty  feet  from  it,  10.09  ch&  to  an  iron  pin 
near  depot,  thence  S.  64  1-4  W.  1-61  chs. 
to  a  gum  8  x  N.  M.,  thence  S.  33  1-2  102  chs. 
to  a  pin  in  center  of  Davis  street,*'  etc.  Wingo 
and  Howell  each  knew,  when  the  land  was 
conveyed  to  them  respectively,  tliat  the  rail- 
road had  its  main  and  sidetracks  running 
through  this  land,  and  that  it  was  operating 
its  railroad  at  that  time.  When  Howell  pur- 
chased the  land,  the  railroad  was  using  the 
part  involved  in  this  suit,  as  a  driveway  and 
yard,  for  the  purpose  of  allowing  persons  to 
liaul  wood,  lumber,  etc.,  and  placing  the  same 
thereon  for  the  purpose  of  being  shipped  over 
its  road.  Some  time  after  he  purchased. 
Howell  built  a  fence  up  to  within  50  feet  of 
the  center  of  the  main  line  of  the  railroad, 
and  undertook  to  prevent  people  from  driving 
over  this  land,  unless  they  paid  for  the  priv- 
ilege. Howell  was  requested  to  move  this 
fence.  This  he  failed  and  refused  to  do. 
This  suit  was  then  brought  to  obtain  an  in- 
junction, and  to  require  him  to  remove  the 
fence. 

The  defenses  set  up  by  the  defendant  are: 
(1)  A  denial  of  the  right  of  the  plaintiff  to 
any  part  of  the  land  fenced  in  by  the  de- 
fendant ;  (2)  that  he  is  an  innocent  purchaser 
for  value  without  notice ;  (8)  that  the  plain- 
tifiT  is  estopped  from  claiming  any  of  this 
land  as  its  right  of  way,  by  reason  of  the 
conduct  of  its  agents  and  servants.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for 
the  possession  of  the  land  in  dispute,  and  the 
defendant  appealed. 

The  first  question  that  will  be  considered 
is  whether  there  was  error  on  the  part  of  his 
honor  the  presiding  judge  in  allowing  the 
plaintiff  to  introduce  in  evidence  the  charter 
of  the  Greenville  &  Columbia  Railroad  Com 
pany.  The  Spartanburg  &  Asheville  Railroad 
Company  was  invested  "with  all  the  rights. 
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priTlIeges,  and  immimlties  granted  to  the 
Greenville  &  Columbia  Railroad  Company." 
It  was  therefore  necessary  to  Introduce  In 
evidence  the  charter  of  the  Greenville  &  Col- 
ombia Railroad  Company  in  order  to  ascer- 
tain the  rights,  privileges,  and  immunities 
f^onferred  upon  the  Spartanburg  &  Asheville 
Railroad  Company.  The  exceptions  raising 
this  question  are  overruled. 

The  next  question  for  consideration  Is 
whether  the  defendant  was  a  purchaser  for 
valuable  consideration  without  notice  under 
the  recording  act,  a^  there  was  a  failure  on 
the  part  of  the  Spartanburg  &  Asheville  Rail- 
road Company  to  record  the.  deed  executed  in 
its  favor  by  John  Banketon  Davis.  The  char- 
ter of  the  Greenville  &  Columbia  Railroad 
Company  provides  "that,  in  the  absence  of 
any  written  contract  between  the  company 
and  the  owner  or  owners  of  the  land,  through 
which  the  said  railroad  may  be  constructed, 
in  relation  to  said  land.  It  shall  be  presumed 
that  the  land  upon  which  the  said  railroad 
may  be  constructed,  together  with  one  hun- 
dred feet  on  each  side  of  the  center  of  said 
road,  has  been  granted  to  the  said  company 
by  the  owner  or  owners  thereof."  The  facts 
in  this  case  are  similar  to  those  in  Harmon 
V.  R.  R,  72  S.  C.  228,  61  S.  B.  689,  in 
which  the  court  uses  this  language:  "The 
plaintiff  cannot  be  regarded  as  a  purchaser 
for  valuable  consideration  without  notice  of 
the  railroad  company's  right  of  way,  because 
he  had  actual  notice  that  the  railroad  was 
being  operated  through  said  land  at  the  time 
of  his  purchase,  and  he  had  constructive  no- 
tice, or  is  presumed  to  have  known,  that  the 
company's  right  of  way,  In  the  absence  of  a 
written  contract,  extended  one  hundred  feet 
on  each  side  of  the  center  of  its  track.  In 
any  event,  he  had  knowledge  of  such  facts 
as  were  sufficient  to  put  him  on  Inquiry, 
which,  if  pursued  with  due  diligence,  would 
have  led'to  knowledge  of  the  company's  rights, 
and  this  is  the  equivalent  of  notice."  The 
ruling  of  the  court  In  that  case  is  conclusive 
of  the  question  under  consideration,  and 
shows  that  the  exceptions  assigning  error  in 
this  respect  must  be  overruled. 

The  next  question  to  be  determined  Is 
whether  the  presiding  judge  erred,  in  ruling 
that  the  following  letter,  offered  by  the  de- 
fendant, was  not  admissible  in  evidence,  to 
wit:  "Charlotte,  N.  C.  Oct  24,  1809.  Mr. 
I.  W.  Wingo,  Campobello,  S.  C— Dear  Sir: 
Referring  to  previous  correspondence  about 
our  right  of  way  at  Campobello,  it  Is  my  un- 
derstanding that  we  own  fifty  feet  on  each 
side  of  main  track.  Yburs  truly,  W.  B.  Rider, 
Supt."  The  letter  was  in  response  to  one 
from  I.  W.  Wingo.  The  two  grounds  upon 
which  the  presiding  judge  ruled  that  the  let- 
ter was  incompetent  were  (1)  that  It  was 
merely  the  expression  of  opinion  on  the  part 
of  Rider,  and  (2)  that  there  was  no  evidence 
of  Ills  havhig  authority  to  bind  the  company. 


by  making  any  statement  or  admission  Ah 
to  its  right  of  way.  There  was  much  testi- 
mony introduced  as  to  the  power  ajad  author- 
ity of  W.  B.  Rider,  the  superintendent,  to 
bind  the  company  by  said  letter.  In  discuss- 
ing the  powers  of  a  superintendent,  the  rule 
is  thus  stated  in  1  Wood's  Ry.  Law,  §  162: 
"He  acts  as  the  general  agent  of  the  directors, 
In  the  running  and  operation  of  the  railroad, 
and  is  usually  the  officer  who  has,  at  least, 
the  general  supervision  of  the  employment 
of  the  necessary  help,  and  the  immediate 
general  management  of  all  the  business  relat- 
ing to  the  operation  of  the  road.  He  is  em- 
ployed or  appointed  by  the  directors,  and 
within  the  scope  of  his  duties  and  powers, 
actual  or  implied,  can  bind  the  corporation 
where  the  directors  themselves  could  do  so. 
If,  as  Is  generally  the  case,  the  powers  and 
duties  of  a  superintendent  are  not  defined, 
then  his  authority  is  to  be  measured  by  usage, 
and  what  he  has  been  permitted  to  do  by  the 
corporation,  and  the  incidents  thereof."  In 
the  case  of  Wilson  v.  Ry.,  51  S.  C.  79,  28  a  E. 
91,  the  court  uses  this  language:  "Whether 
an  engineer,  brakeman,  or  switchman  is,  when 
exercising  his  ordinary  duties,  a  fellow  serv- 
ant with  a  car  cleaner,  la  a  question  of  law. 
But  whether.  In  a  particular  case,  either  of 
them  was  engaged  in  performing  certain  acts 
which  the  law  requires  of  the  master,  and 
which  would  prevent  them  from  being  fellow 
servants.  Is  a  question  of  fact,  to  be  deter- 
mined by  the  jury.  The  question  as  to  who 
are  fellow  servants  is  a  mixed  question  of 
law  and  fact  ^  It  is  for  the  court  to  define 
the  relation  of  fellow  servants,  but  it  is  for 
the  jury  to  determine  whether  the  employee 
in  a  particular  case,  come  within  the  defini- 
tion." As  a  general  rule  the  power  of  a  su- 
perintendent to  look  after  the  company's  right 
of  way  Is  Incidental  to  such  office.  But  the 
question  whether  Rider  was  authorized  to 
write  the  said  letter  depended  upon  the  facts 
of  the  particular  case,  and  should  have  been 
submitted  to  the  jury.  We  cannot  accept  the 
construction  of  the  presiding  judge  that  the 
language  of  the  letter  indicated  a  mere  opin- 
ion. It  was  intended  to  give  Information  as 
to  the  boundary  line  between  the  lands  of 
Wingo  and  the  plaintiff,  and  was  in  the  na- 
ture of  an  admission  against  interest  The 
defendant  Is  in  privity  with  Wingo,  and  suc- 
ceeded to  his  rights.  The  exceptions  raising  • 
the  question  under  consideration  are  sus- 
tained. 

The  exceptions  assigning  error  In  refusing 
to  allow  the  defendant  to  introduce  testimony 
to  show  that  the  plaintiff  permitted  other  par- 
ties to  use  its  right  of  way  on  the  opposite  of 
the  track  cannot  be  sustained,  as  the  rights 
of  the  defendant  were  not  involved. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  for  a  new  trlaL 
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STATE  ▼.  ZIMMERMAN. 

(Sapreme  Coart  of  South  Carolina.     March  7, 
1908.) 

1.  CRiinNAL  Law— Plba  of  Guilty— ESffbct 
— Sbvebai.  Counts. 

A  general  plea  of  guilty  applies  to  all  the 
counts  in  the  indictment,  and  if  there  be  good 
and  bad  counts  the  plea  will  be  referred  to  the 
good  ones,  and  where,  on  appeal  from  a  judgment 
upon  a  plea  of  guilty,  there  are  no  exceptions 
to  the  sufficiency  of  one  count,  nor  to  the  judg- 
ment on  the  plea  of  guilty,  thereto,  the  judgment 
must  be  affirmed,  regardless  of  the  sufficiency 
of  the  other  counts. 

2.  FoBOBBT  —  Indictment  —Sufticiency— In- 
tent. 

An  indictment  charging  that  defendant  for- 
ged a  false  entry  in  a  bond  registry  book,  and 
that  he  uttered  a  forged  writing,  to  wit,  such 
entry,  and  sold  bonds  which  should  have  been 
entered  as  redeemed,  '*with  intent  to  defraud" 
the  state,'  is  not  insufficient  as  merely  chargiug 
that  the  sale  was  made  with  intent  to  defraud, 
without  charging  that  the  acts  of  forging  and 
uttering  were  made  with  such  intent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Forgery,  §  62.] 

3.  Same. 

An  indictment  charging  that  defendant  for- 
ged a  false  entiy  In  a  state  bond  registry  book 
of  the  redemption  and  cancellation  of  a  pre- 
viously redeemed  and  canceled  bond,  whereas  an- 
other bond  was  redeemed  and  should  have  been 
entered  as  canceled,  and  that  defendant  sold  such 
other  bond  with  intent  to  defraud  the  state,  is 
not  insufficient  for  failing  to  aver  that  the 
forged  writing  was  one  which,  if  genuine,  might 
injure  another. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  S  63.] 

4.  Same— Bntbt  in  Public  Recobd&— "Fob- 

QEBT." 

A  false  entry  made  in  a  public  record  with 
intent  to  deceive  and  defraud  is  a  forgery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  §  50. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2900-2010;    vol.  8,  p.  7665.] 

5.  Same— Indictment— Sufficiency. 

An  indictment  for  forgery  need  not  charge 
that  the  forgerv  was  complete  in  all  its  parts; 
the  essence  of  tne  crime  is  the  intent  to  defraud, 
and  the  indictment  cannot  be  defeated  merely 
because  all  the  steps  necessary  to  perfect  the 
fraud  are  not  set  out  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Forgery,  §§  61-65.] 

6.  Same  — Offense   Against    State— "Any 

11  St.  at  Large  (1845)  p.  341;  8  St.  at 
Large  (1737)  p.  470 ;  4  St.  at  Large  (1783)  p. 
543;  5  St.  at  Large  (1801)  p.  397:  and  Cr. 
Code  1902,  §  37^— providing  punishment  for 
forgery,  were  intended  to  enlarge  the  offense  and 
regulate  the  punishment  thereof,  and  the  use  of 
the  words  "any  person,"  in  describing  tlu»  party 
to  be  defrauded,  does  not  abolish  the  common- 
law  crime  of  forgery  when  committed  with  in- 
tent to  defraud  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  427-430;  vol.  8,  p. 
7576.] 

Appeal  from  General  Sessions  Circnit 
Court  of  Richland  0)unty;  G^.  E.  Prince, 
Judge. 

Daniel  Zimmerman  was  convicted  of 
crime,  and  he  appeals.     Affirmed. 

Bellinger  &  Welsh,  for  appellant  Qeorge 
Hell  Tlmmerman,  for  the  State. 


MOORE,  A.  A.  J.  At  the  March  term,  1907, 
of  the  court  of  general  sessions  for  the  said 
county  of  Richland,  the  appellant,  Daniel 
Zimmerman,  and  one  Thomas  J.  Gibson  were 
called  to  plead  to  an  indictment  containing 
substantially  the  following  three  counts:  (1) 
Charging  conspiracy  between  the  said  Dan- 
iel Zimmerman,  a  bookkeeper  In  the  office 
of  the  State  Treasurer  of  the  state  of  Soath 
Carolina,  and  one  Thomas  J.  Gibson  "to 
forge  and  to  make  a  false  entry  in  a  bond 
registry  book,  a  public  record  In  the  State 
Treasurer's  office  of  the  state  of  South  Car- 
olina, and  to  place  on  the  market  and  sell** 
certain  surrendered  and  redeemed  bonds  of 
the  said  state,  "and  appropriate  the  proceeds 
to  their  own  use,  with  intent  to  cheat  and 
defraud  the  state  of  South  Carolina,"  etc, 
and  that  they  afterwards  'accomplished  their 
unlawful  and  wicked  purpose,"  etc.  (2) 
Charging  forgery  by  the  said  Daniel  Zim- 
merman, in  that  he  did  "forge  and  make  a 
false  entry  in  a  bond  registry  book,  which 
said  bond  registry  book  was  then  and  there 
a  public  record  of  the  State  Treasurer's  of- 
fice of  the  state  of  South  Carolina,  and  was 
then  and  there  kept  by  the  said  Daniel  Zim- 
merman as  bookkeeper  in  said  Treasurer's 
office,**  *^y  entering  in  the  said  bond  reglstiy 
book  the  bond  No.  744  Brown  Consols,  in 
lieu  iSnd  in  place  of  Brown  Gonsol  Bonds, 
one  of  either  of  the  Nos.  950  or  1445,  redeem- 
ed by  the  state  of  South  Carolina  on  the  said 
21st  day  of  May,"  1901,  *'and  should  have 
been  canceled  on  that  day  by  the  said  Daniel 
Zimmerman,  whose  duty  it  was  to  cancel 
them  then  and  there;  but  the  said  Daniel 
Zimmerman  did  not  cancel  either  of  the  said 
bonds,  numbered  959  and  1445,  and  did  not 
enter  them  on  said  bond  registry  book  after 
they  were  redeemed  then  and  there  by  the 
state  of  South  Carolina,  but  entered  the  old 
surrendered,  redeemed  and  canceled  bond. 
No.  744,  on  the  bond  registry  book  as  a  bond 
surrendered  and  redeemed  on  that  day,  which 
said  bond.  No.  744,  had  been  redeemed  by 
the  state  of  South  Carolina  some  years  prior 
•thereto,  aud  at  that  time  canceled,  and  the 
said  Daniel  Zimmerman  then  and  there  plac- 
ed on  the  market  and  sold  both  of  the  said 
bonds,  Nos.  959  and  1445»  with  Intent  to  de- 
fraud the  state  of  South  Carolina,"  ete.; 
and  also  charging  the  said  defendant  Gibson 
with  aiding  and  abetting  In  the  commission 
of  the  felony  aforesaid.  (3)  Charging  the 
uttering  and  publishing  by  the  said  Daniel 
Zimmerman,  in  that  he  did  '*utter  and  pub- 
lish as  true  a  certain  false,  forged  and  coun- 
terfeited writing,  to  wit:  The  false  and  forg- 
ed entry  in  a  bond  registry  book,"  etc.,  being 
the  same  entry  charged  as  forgery  in  the 
said  second  count,  and  "placed  on  the  mark- 
et and  sold  both  of  said  bonds,  Nos.  969  and 
1445,  with  intent  to  defraud  the  state  of 
South  Carolina,"  etc. ;  and  also  charging,  aid- 
ing and  abetting  as  to  the  defendant  Gibson. 
Upon  arraignment  the  defendant  Zimmer- 
man moved  to  quash  the  second  and  third 
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<H>imt8  of  this  indictment,  upon  the  gronnd 
that  no  Indictable  offense  was  cliarged,  Inas- 
much as  at  common  law  there  is  no  snch 
offense  as  that  charged  in  said  counts,  and 
under  the  statute  it  must  be  charged  to  have 
been  committed  with  intent  to  cheat  and  de- 
fraud a  person,  and  the  state  of  South  Car- 
olina is  not  a  person  as  meant  by  the  stat- 
ute. This  motion  being  overruled,  the  de- 
fendant Daniel  Zimmerman  entered  a  plea 
of  "guilty  as  charged"  In  the  Indictment,  and, 
having  been  duly  sentenced,  he  now  appeals 
from  the  order  refusing  to  quash  the  second 
and  third  counts  of  the  indictment. 

Appellant's  exceptions  allege  error  In  the 
holding  that  the  second  and  third  counts  of 
the  indictment  charge  an  Indictable  offense, 
the  grounds  of  alleged  error  being:  "(1)  Be- 
cause at  common  law  there  is  no  such  of- 
fense as  that  charged  in  the  said  two  counts. 
(2)  Because,  under  the  statute,  the  offense 
must  be  alleged  to  be  to  cheat  and  defraud 
'any  person'  and  'the  state'  Is  not  such  'per- 
son' as  is  therein  contemplated." 

It  is  to  be  noted  that  no  question  is  made 
by  these  exceptions  as  to  the  sufficiency  of 
the  first  count  of  the  indictment,  and  no  er- 
ror is  thereby  alleged  In  the  Judgment  and 
sentence  upon  that  count.  In  argument,  how- 
ever, the  appellant  submits  that  the  first 
count  of  the  Indictment  charges  a  misde- 
meanor, and  the  other  counts  attempt  to 
charge  felonies,  and  that  a  general  plea  of 
guilty  and  the  sentence  thereupon  must  be 
referred  to  the  graver  offense  only;  appel- 
lant citing  in  support  of  this  proposition  the 
case  of  State  v.  Nelson,  14  Rich.  Law,  169, 
94  Am.  Dec.  130. 

While  It  may  be  true  that,  where  all  the 
counts  in  an  Indictment  are  good,  a  general 
plea  of  guilty  and  the  sentence  thereupon 
will  be  referred  to  the  higher  offense,  yet  it 
cannot  be  doubted  that  such  a  plea  is  ap- 
plicable to  all  and  each  of  the  counts  of  the 
indictment;  and,  therefore,  if  there  be  good 
and  bad  counts  in  the  Indictment  the  plea  of 
guilty  will  be  referred  to  that  one  which  is 
good.  The  plea  of  guilty  confesses  the  truth 
of  whatever  Is  well  alleged  in  the  Indict- 
ment See  1  Blsh.  Cr.  Proc.  795.  If,  then, 
the  contention  of  the  appellant  is  correct, 
that  the  first  count  of  the  indictment  here  is 
the  only  good  count,  the  judgment  upon  the 
plea  of  guilty  must  be  referred  to  that  count 
There  being  In  the  exceptions  before  this 
court  no  allegation  of  insufficiency  in  the 
first  count  of  the  Indictment,  nor  of  error  in 
the  Judgment  pronounced  upon  the  plea  of 
guilty  to  this  first  count,  it  necessarily  fol- 
lows that  the  Judgment  below  must  be  af- 
firmed upon  this  ground,  Irreq;)ectlve  of  the 
questions  as  to  the  sufficiency  of  the  second 
and  third  counts,  of  the  ludictment  While 
this  conclusion  might  properly  be  considered 
as  rendering  speculative  the  questions  raised 
by  the  exceptions  taken  to  the  judgment  be- 
low, it  may  nevertheless  by  advisable  that 


these  questions  also  should  be  determined. 
They  will,  therefore,  now  be  considered. 

The  first  exception  is  couched  in  such  gen- 
eral terms  as  apparently  to  render  It  liable 
to  the  objection  that  it  does  not  point  out 
with  sufficient  certainty  the  alleged  error 
of  which  complaint  is  sought  to  be  made. 
Waiving  this  consideration,  however,  it  ap- 
pears from  the  argument  of  the  appellant  be- 
fore this  court  that  one  of  the  defects  in  the 
second  and  third  counts  of  the  Indictment, 
of  which  appellant  seeks  to  complain  by  this 
exception,  is  claimed  to  consist  in  the  alleged 
failure  to  charge  in  said  count  any  Intent 
to  defraud  on  the  part  of  the  defendant  Zim- 
merman in  the  averred  acts  of  forgery  and 
of  uttering  the  forged  writing.  It  is  contend- 
ed that  the  words  "with  intent  to  defraud 
the  state  of  South  Carolina,"  occurring  in 
both  of  the  said  counts,  must  be  considered 
as  relating  solely  to  the  immediately  preced- 
ing clause  referring  to  the  sale  of  the  said 
bonds,  and  that  the  said  counts,  therefore, 
contain  no  allegation  either  that  the  forg- 
ing of  the  entry  in  the  bond  registry  book  or 
the  uttering  of  the  forged  writing  was  done 
•'with  intent  to  dcifraud."  Upon  general  pirin- 
ciples  of  grammatical  construction,  however, 
the  words  •'with  intent  to  defraud,"  etc.,  as 
found  in  each  of  these  counts,  must  be  held 
to  relate  to  and  qualify  the  acts  of  forging 
and  of  uttering  the  forged  writing,  as  charg- 
ed in. said  two  counts,  as  well  as  to  the  act 
of  selling  the  bonds.  1  Blsh.  Gr.  Proc.  §f 
856y  510,  511.  The  charge  here  is  of  the  do- 
ing of  all  these  acts  as  parts  of  the  same 
transaction,  and  In  furtherance  of  the  same 
purpose,  "to  defraud  the  state  of  South  Car- 
olina,** and  this  intent  is  sufficiently  charged 
in  these  counts  as  existing  in  the  acts  of 
forging  the  entry,  and  of  the  uttering  of  the 
forged  entry  as  well  as  in  the  selling  of  the 
bonds.  To  hold  otherwise  would  be  to  vio- 
late the  ordinary  rules  of  legal  and  gram- 
matical construction,  and  to  demand  a  mi- 
nute particularity  of  expression  not  neces- 
sary to  a  due  understanding  of  the  common 
and  ordinary  forms  of  legal  language. 

Another  objection,  advanced  in  appellant's 
argument  against  the  second  and  third  counts 
of  this  indictment  and  of  which  appellant 
seeks  to  avail  himself  under  the  general 
terms  of  the  first  exception,  is  the  alleged  ab- 
sence of  any  averment  that  the  forged  writ- 
ing was  one  which,  if  genuine,  might  injure 
another.  With  reference  to  this  contention 
it  is  sufficient  to  say  that  it  is  substantially 
charged  in  these  counts  that  the  fraud  was 
sought  to  be  committed  by  the  act  of  the  said 
defendant  Zimmerman,  then  a  bookkeeper  in 
the  office  of  the  State  Treasurer,  in  making, 
on  the  21st  day  of  May,  1901,  a  false  entry 
upon  the  said  bond  registry  book  of  the  re- 
demption and  cancellation  on  that  day  of  a 
certain  previously  redeemed  and  canceled 
bond.  No.  744,  whereas  in  truth  and  in  fact 
the  bond  No.  959  or  1,445  was  the  bond  so 
redeemed,  and  which  should  have  been  io  en- 
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tered  as  canceled  on  that  day;  and  that  this 
false  entry  was  made  with  intent  thereby  to 
make  it  affirmatively  appear  from  said  pub- 
lic record  that  neither  said  bond  No.  959  or 
1,445  had  been  then  redeemed,  and  thus  to 
enable  the  said  Daniel  Zimmerman,  with  bet- 
ter prospects  of  success  and  with  less  danger 
of  detection,  to  carry  out  his  purpose  of 
placing  upon  the  marlset  and  selling  the  said 
two  last-mentioned  bonds  as  valid  outstand- 
ing obligations  of  the  state  of  South  Carolina, 
with  intent  thereby  to  defraud  the  said  state. 
Hence  it  appears  charged  in  the  indictment 
that  the  forged  writing  consisted  of  a  false 
entry  made  by  the  defendant  Zimmerman  in 
the  bond  registry  book,  calculated  and  intend- 
ed to  aid  in  the  proposed  commission  of  the 
then  intended  fraud  upon  the  state  of  South 
Carolina  then  In  process  of  being  carried  out 
by  the  sale  of  an  already  redeemed,  but  still 
uncanceled,  bond;  and,  therefore,  that  such 
entry  was  an  act  which  might  operate  to  the 
injury  of  the  said  state.  A  false  entry  made 
in  a  public  record,  with  intent  to  deceive  and 
defraud,  is  a  forgery.  19  Cyc.  1386.  It  is  not 
necessary  to  allege  that  the  forgery  was  com- 
plete in  all  its  parts  in  order  to  make  the 
forger  liable.  The  essence  of  the  crime  is  the 
intent  to  defraud,  and  the  indictment  therefor 
cannot  be  defeated  merely  because  all  the 
steps  necessary  to  perfect  the  fraud  are  not 
set  out  therein.  State  v.  Bullock,  54  a  0. 
311,  312,  32  S.  E.  424;  State  v.  Jones,  1  Mc- 
Mul.  236,  36  Am.  Dec.  257.  Upon  these  con- 
siderations the  first  exception  must  be  over- 
ruled. 

By  the  second  exception  the  proposition  is 
advanced  that  forgery  in  this  state  is  an  of- 
fense which  can  be  committed  only  against 
the  property  of  "a  person,"  and  that  "the 
state"  is  not  *'a  person"  within  the  definition 
of  this  crime,  either  by  statute  or  at  common 
law,  as  now  existing  in  South  Carolina.  In 
the  comparatively  recent  case  of  McConnell 
v.  Kennedy,  29  S.  C.  180,  7  S.  EL  76,  forgery 
is  recognized  as  being  in  this  state  still  a 
common-law  offense,  the  court  in  that  case 
citing  2  Wharton,  Cr.  Law,  1431,  and  2  Bish. 
Cr.  L.  S  586,  as  containing  correct  statements 
of  the  common  law  of  force  in  this  state  as  to 
the  writings  of  which  forgery  may  be  com- 
mitted.   See,  also.  State  v.  Floyd,  5  Strob.  58, 

53  Am,  Dec.  689;  State  v.  Jones,  1  McMul. 
247,  36  Am.  Dec.  257;   and  State  v.  Bullock, 

54  S.  C.  312,  32  S.  E.  424. 

In  the  statutory  law  of  South  Carolina  up- 
on the  subject  of  forgery  there  is  no  language 
evincing  an  intention  to  abrogate  or  limit  in 
any  way  the  common  law  as  to  forgery.  On 
the  contrary,  the  object  of  these  statutes  ap- 
pears to  have  been  the  enlarging  of  the  of- 
fense, and  the  regulating  and  fixing  the  pun- 
ishment therefor.  See  11  9t  at  Large  (1845) 
p.  341 :  3  St.  at  Large  (1737)  p.  470;  4  St. 
at  Large  (1783)  p.  543 ;  5  St  at  Large  (1801) 
p.  397;  Cr.  Code,  1902,  J  373.  It  is  not  neces- 
sary, therefore,  to  consider  what  meaning 
may  have  been  intended  by  the  term  "any 


person"  as  used  in  some  of  these  statutes  in 
referring  to  the  owner  against  whose  prop- 
erty rights  this  crime  might  be  committed. 
It  is  only  necessary  to  determine  whether 
the  crime  of  forgery  at  tlie  common  law  could 
be  conunitted  against  the  property  rights  of 
the  commonwealth  or  the  state.  In  2  Bish. 
Cr.  Law,  S  531,  in  speaking  of  the  writings 
which  may  be  the  subject  of  forgery  at  the 
common  law,  the  learned  author  says:  **If 
the  forgery  of  writings  prejudicial  to  In- 
dividuals is  indictable,  a  fortiori  it  may  be 
when  prejudicial  to  many  individuals  or  the 
public.  Indeed  this  is  the  kind  of  common- 
law  forgery  mostly  spoken  of  in  the  older 
books.  Hawkins  mentions,  as  examples,  the 
falsely  and  fraudulently  making  or  altering 
any  matter  of  record  or  any  other  authentic 
matter  of  a  public  nature."  Again,  in  2  Bish. 
Cr.  Proc.  S  421,  it  is  said  that  "the  intent  may 
be  laid  to  defraud  a  township  named,  or  the 
state,  if  such  is  the  fact"  In  19  Cyc.  1378, 
this  statement  of  the  law  Is  found:  "While 
an  intent  to  defraud  is  essential,  it  is  not 
necessary  that  there  should  be  an  intent  to 
defraud  any  particular  person,  but  must  at  all 
events  be  a  possibility  of  some  person  being 
defrauded.  A  corporation,  state,  the  United 
States,  and  the  estate  of  a  decedent  are  each 
regarded  as  a  person;  and  where  the  forged 
Instrument  is  passed  to  a  servant  acting  as 
such,  the  master  is  the  person  defrauded." 

Upon  a  full  consideration  of  the  common 
law  as  to  forgery  originally  of  force  in  this 
state,  and  upon  an  examination  of  the  lan- 
guage, intent,  and  purpose  of  the  statutes  of 
this  state  upon  the  subject  of  forgery,  it  can- 
not with  any  plausibility  be  contended  that 
by  the  use  in  these  statutes  of  the  words 
"any  person"  in  describing  the  party  to  be 
defrauded,  any  intention  is  evidenced  to  abol- 
ish the  common-law  crime  of  forgery  when 
committed  with  intent  to  defraud  the  state. 

The  common  law  as  to  forgery  being  of 
force  In  this  state,  and  there  being  no  statu- 
tory enactment  abrogating  the  offense  when 
committed  with  intent  to  defraud  the  state  or 
the  public,  it  is  considered  that  the  second 
exception  of  the  appellant  cannot  be  sustained. 

The  exceptions  are  therefore  overruled, 
and  the  judgment  of  the  circuit  court  is  af- 
firmed. 

(79  S.  C.  229) 

STATE  V.  GALLMAN. 

(Supreme  Court  of   South  Carolina.    Feb.   27. 
1908.) 

1.  CouBTS  ~  Gbnerai.  Sessions  —  Obdkb  tor 
Special  Term— VALiniXT. 

That  the  Governor,  in  ordering  a  special 
term  of  the  court  of  general  sessions,  pursuant  to 
hi«  authority  under  Civ.  Code  1902,  $$  2744. 
2745.  needlessly  confined  the  same  to  the  dis- 
position of  all  the  cases  on  the  criminal  docket, 
did  not  render  the  order  nugatory. 

2.  Homicide  —  Evidence  —  Aduissibilitt  — 
Dying  Declaration. 

Where  the  court  was  satisfied  that  deceased 
was  conscious  of  the  imminence  of  death  when 
his  declaration  was  made,  and  that  he  was  witli- 


Ji.  C.) 


STATE  ▼.  GALLMAN. 


683 


out  hope  of  recovery,  and  the  circumstances  of 
the  death  were  the  subject  thereof,  there  was 
no  error  in  its  admission. 

[Bd.  Note.— For  cases  in  point,  sea  Cent  Dif. 
vol.  26,  Homicide,  SS  43S-4&7.1 

3.  Sake. 

Where  the  court  was  satisfied  that  the  dec- 
laration by  deceased  was  made  with  a  full  aih 
preoiation  of  his  approaching  death,  and  that 
testimony  offered  by  defendant  could  not  detract 
tlierefrom,  there  was  no  error  in  refusing  the 
offered  testimony  before  admitting  the  declara- 
tion. 

1  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2a  Homicide,  S§  467-159.] 

4.  Sam E— AoouBATiORS  bt  Deceased  Against 
Defendant. 

In  a  prosecution  for  homicide,  testimony 
as  to  accusations  by  deceased  against  defendant 
of  burning  a  bam  was  properly  excluded,  unless 
such  accusations  were  shown  to  have  been  ac- 
companied by  threats  against  defendant. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  S  349.] 

5.  CBiMiNAii  Law— CoNDUcrr  of  TbiaIt— Mat- 
ters OF  Fact  — Expression  of  Court's 
Opinion. 

That  in  trying  a  homicide  case  the  court, 
in  limiting  the  testimony  relating  to  the  con- 
duct of  accused  and  deceased,  frequently  an- 
nounced that  the  burning  of  deceased's  barn  had 
nothing  to  do  with  the  case,  and  accusations 
thereof  afforded  no  excuse  for  killing  a  man,  can- 
not be  regarded  as  indicating  an  opinion,  and 
violating  Const,  art  5,  S  28,  forbidding  charges 
in  respect  to  matters  of  fact. 

6.  Homicide  — Evidence  — Weapon  Used  — 
Connection  with  Crime. 

On  a  trial  for  homicide  by  shooting  with 
a  pistol,  where  the  pistol  used  by  accused  and 
broken  pieces  of  its  handle  were  in  evidence, 
other  pieces  of  a  pistol  handle  which  testimony 
tended  to  show  were  found  in  the  room  where 
accused  and  deceased  fought  Just  after  the  fight, 
and  which  fitted  the  pieces  accompanying  the 
pistol,  were  Bufficiently  connected  with  the  fight 
to  be  admissible  in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,   Homicide,   |  374.] 

7.  Witnesses— Cross-Examination. 

In  a  prosecution  for  murder,  there  was  no 
error  in  allowing  a  witness  for  accused  to  an- 
swer, on  cross-examination,  that  deceased  looked 
like  a  fool  in  talking  to  him  as  he  had  testified 
he  did. 

8.  Criminal  Law  —  Evidence  —  Opinion  of 
Witness. 

On  cross-examination  a  witness  was  requir- 
ed to  describe  the  time  between  the  shots  of  a 
pistol  by  answering  questions  as  to  whether  the 
testimony  of  another  witness  In  relation  thereto 
waff  pretty  accurate  if  he  gave  a  description  in- 
dicated by  the  slapping  of  hands  by  the  exam- 
iner. Held,  that  an  objection  to  such  cross-ex- 
amination, based  on  the  ground  that  its  effect 
was  to  require  an  opinion,  or  the  witness'  ver- 
sion, of  the  truthfulness  of  another  witness, 
was  properly  overruled. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  8  1051.] 

9.  Same— Evidence— Relevancy— Family  of 
Accused. 

Evidence  as  to  the  size  of  the  family  of 
accused,  and  the  fact  that  he  bad  children,  was 
properly  excluded  as  irrelevant,  and  intended  to 
call  for  improper  sympathy. 

10.  Criminal  Law— Evidence— Identity  and 
Condition  of  Clothing. 

On  a  trial  for  homicide  bv  shooting,  the 
^idmission  of  testimony  by  a  daughter  of  de- 
creased identifying  trousers  worn  by  him  on  the 
occasion  of  his  death  having  a  bullet  hole  there- 


in was  not  error,  though  they  had  since  been 
washed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  767.] 

11.  Same— Weapons— Identity. 

It  was  not  error  to  allow  a  daughter  of 
deceased  to  testify  that  he  had  but  one  pistol, 
and  identify  the  same,  and  to  admit  it  in  evi- 
dence. 

12.  Homicide— Murder— "Malice." 

On  the  subject  of  murder,  and  in  defining 
"malice,"  the  court  properly  charged  that  it  was 
a  wicked  condition  of  the  heart  a  wicked  pur- 
pose, a  performed  purpose  to  do  a  wrongful  act 
without  sufficient  legal  provocation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  SS  15-ia 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4298-4304;  vol,  8,  pp.  7712,  7713.] 

13.  Criminal  Law  — Trial— Instructions— 
Charge  on  Facts. 

A  charge  on  the  subject  of  murder,  and 
in  defining  malice,  that  in  this  case  it  would  be 
an  indication  to  do  a  wrongful  act  resulting 
in  the  death  of  deceased  without  sufficient  legal 
provocation  or  just  excnse,  was  not  a  charge  on 
the  facts. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1738.] 

14.  Same. 

A  charge  that,  if  the  jury  found  that  de- 
fendant slew  deceased,  and  slew  him  because  of 
some  wrong  he  had  done,  previous  wrong,  some 
slanderous  report  that  the  deceased  had  put 
in  circulation  about  him,  and  that  that  was 
a  prime  cause  of  the  act,  and  he  slew  him  for 
it,  he  was  guilty  of  murder,  was  not  a  charge 
on  the  facts. 
16.  Same— Duty  op  Jurors. 

It  was  not  error  to  instnict  that,  if  a  cer- 
tain wrong  done  accused  by  deceased  was  the 
prime  cause  of  the  killing,  it  would  be  the  duty 
of  the  jury  to  have  the  "manhood"  to  say  so, 
as  in  using  the  term  quoted  the  court  was 
simply  endeavoring  to  have  them  do  their  duty 
fully. 

16.  Homicide  —  Trial  —  Instructions  — 
Manslaughter— Provocation  . 

It  was  not  error  to  instruct  to  the  effect 
that  it  takes  a  provocation  something  like  some 
physical  aggression  on  the  person  of  another, 
or  on  the  person  of  a  member  of  his  family, 
or  on  his  property  in  his  presence,  to  reduce  a 
killing  from  murder  to  manslaughter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  8  606.] 

17.  Same. 

It  was  not  error  to  instruct  as  follows: 
*'But  suppose,  Mr.  Foreman,  that  you  had  mal- 
ice towards  me.  and  only  seized  on  that  oppor- 
tunity for  venting  your  malice,  then  you  would 
be  guilty  of  murder,"  unless  done  in  sudden 
heat  and  passion,  on  a  sufficient  provocation, 
*'where  there  has  been  some  physical  aggression 
to  you,  or  to  your  property,  or  to  your  person, 
or  to  the  person  of  some  member  of  your  fam- 
ily." 

[E3d.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  26,  Homicide,  H  587-^90.] 

18.  Criminal    Law  —  Trial  —  Coercion    of 
Jury. 

The  jury,  after  having  been  out  since  the 

grevious  afternoon,  and  stating  that  it  was  an 
onest  difference  of  opinion  on  the  facts,  were 
required  to  return  to  their  room  for  further 
consideration.  In  reouiring  them  to  do  so.  the 
court  among  other  things,  referred  to  the  **very 
great  expense,"  said  that  sometimes  a  refusal  to 
agree  was  "pure  cursedness,"  just  a  spirit  of 
opposition,  and  that  "a  mistrial,  as  I  had  oc- 
casion to  say  the  other  day,  is  a  judicial  abor- 
tion, and  I  am  sure  you  don't  care  any  more 
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for  that  than  I  do,**  and  in  speaking  of  the 
time  for  further  consideration  said,  "I  do  not 
say  how  long/'  HeM»  that  this  did  not  amount 
to  coercion. 

{Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S  2069.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Union  County;  Geo.  B.  Prince,  Judge. 

James  W.  Gallman  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Townsend  &  Townsend,  J.  A.  Sawyer,  V. 
B.  De  Pass,  and  John  Gary  Evans,  for  appel- 
lant Solicitor  Sease,  George  Johnstone,  and 
James  Munro,  for  the  State. 

POPE,  C.  J.  James  W.  Gallman  was  tried 
at  a  special  term  of  the  court  of  general  ses- 
sions for  Union  county,  in  this  state,  for  the 
murder  of  one  Gilmore.  On  the  5th  day  of 
August,  1907,  the  Jury  found  him  guilty  of 
manslaughter,  and  the  presiding  judge  sen- 
tenced him  to  imprisonment  for  the  term  of 
15  years  in  the  state  penitentiary.  From  this 
sentence  the  defendant  has  appealed  upon 
18  exceptions,  of  which  we  make  the  follow- 
ing dispositions: 

The  first  and  second  will  be  considered  to- 
gether, and  they  are  as  follows :  "(1)  Because 
his  honor  erred  in  overruling  the  motion  of 
the  defendant  to  the  effect  that  the  court  was 
without  authority  to  try  this  case  under  the 
order  of  his  excellency,  Gov.  Ansel,  In  that 
said  order  does  not  conform  to  the  statute 
authorizing  the  Governor  to  order  a  special 
term  of  the  court  of  general  sessions;  it  being 
respectfully  submitted  that  the  Governor  had 
no  power  or  authority  to  order  a  special  term 
of  the  court  of  general  sessions,  except  in  the 
manner  and  with  the  authority  as  prescribed 
by  section  2744  et  seq.,  1  Code  T>aws  1902, 
and  that,  as  his  excellency's  order  does  not 
conform  to  the  requirements  of  said  statute, 
the  whole  order  was  a  nullity,  and  conferred 
no  power  upon  the  court  to  try  this  case. 
(2)  Because  his  honor  erred,  after  holding 
•that  the  Governor  cannot  limit  the  court,' 
and  that  'part  of  his  order  is  a  nullity,*  in 
not  therefore  holding  that  the  whole  is  a  nul- 
lity; it  being  respectfully  submitted  that  as 
to  that  part  which  limits  the  court  to 
cases  on  the  docket  the  whole  order  is  a  nul- 
lity, and  it  does  not  conform  to  the  law  con- 
ferring the  authority  upon  the  Governor  to 
order  a  special  term  of  court."  The  exceptions 
raise  the  questions  in  relation  to  the  power 
of  his  excellency,  the  Governor,  to  call  a  spe- 
cial term  of  the  sessions  court  under  sections 
2744  and  2745  of  the  Code  of  law  of  South 
Carolina.  Now  the  text  of  those  two  sec- 
tions is  as  follows: 

"Sec.  2744.  Upon  the  application  to  the 
Governor  by  the  solicitor  of  any  circuit,  stat- 
ing that  the  public  interest  demands  an  ex- 
tra term  of  the  court  of  general  sessions  in 
any  county  of  the  state,  or  upon  the  applica- 
tion of  the  majority  of  the  members  of  the  bar 
of  any  county,  stating  that  the  civil  business 


demands  an  extra  term  of  the  oonrt  of  com- 
mon pleas,  it  shall  be  the  duty  of  the  Govern- 
or to  appoint  some  man,  learned  In  the  law-, 
and  to  be  suggested  by  the  chief  justice  of 
the  Supreme  Court  of  the  state,  to  hold  an 
extra  term  of  sala  'Hmrt  or  courts  in  said 
county,  and  notify  the  cleric  of  said  court 
of  said  appointment 

"Sec.  2745.  When  notified  of  such  appoint- 
ment, the  clerk  of  the  said  court  shall  notify 
the  proper  authorities,  and  the  grand  jury 
shall  be  summoned  to  attend,  if  it  be  a  court 
of  sessions,  and  a  petit  Jury  shall  be  drawn 
and  summoned,  if  jury  cases  are  to  be  tried, 
in  the  regular  manner,  for  the  purpose  of 
said  court,  and  as  the  same  may  be  necessary, 
and  the  clerk  shall  notify  said  special  judge 
of  the  time  fixed  for  holding  said  special 
term  of  court" — the  Governor  having  added 
the  words  in  said  section  "to  dispose  of  all 
cases  on  the  criminal  docket  in  said  county." 

It  is  claimed  by  the  appellant  that  the  ad- 
dition of  such  words  by  the  Governor  render- 
ed the  order  of  such  special  term  nugatory 
and  of  no  effect.  We  remark  at  this  time  that 
the  Constitution  of  this  state  has  provided 
that  there  had  to  be  at  least  two  terms  of  the 
court  of  general  sessions  in  each  county  every 
year  at  such  times  and  places  as  the  General 
Assembly  may  direct.  Article  5,  I  18,  of  the 
Constitution  of  1895.  Thus  it  will  be  seen 
that  there  is  no  limitation  In  the  Constitu- 
tion upon  the  power  of  the  General  Assembly 
to  make  provisions  for  the  holding  of  the 
court  of  general  sessions  in  each  county,  ex- 
cept there  shall  not  be  less  than  two  regular 
terms.  The  General  Assembly  of  this  state  in 
its  wisdom  has  provided,  as  fixed  in  sections 
2744  and  2745,  for  a  special  court  of  general 
sessions  in  any  county  of  this  state,  when  re- 
quest is  made  therefor  by  the  solicitor  of  the 
Governor.  Upon  such  request  of  the  solicitor 
the  Governor  may  order  a  special  or  extra 
term  of  the  court  of  general  sessions  for  any 
county;  and  it  is  under  this  power  in  the 
Governor  that  the  special  sessions  ordered  In 
July  1907,  was  held.  By  the  terms  of  those 
two  sections  (2744  and  2745)  it  was  provided 
how  such  special  court  for  Union  should  be 
held,  and  it  seems  that  the  provisions  of 
those  two  sections  were  complied  with  by  all 
the  officers  of  the  state,  as  provided  in  such 
sections.  The  appellant  admits  that,  but 
claims  that  the  Governor  interferes  with  sec- 
tion 2744  by  providing  that  such  court  of 
general  sessions  so  to  be  holden  should  be 
*'to  dispose  of  all  the  cases  on  the  criminal 
docket  in  the  said  county."  Technically  the 
court  of  general  sessions  is  confined  to  the 
hearing  of  criminal  cases  in  a  county;  so, 
therefore,  the  use  by  the  Governor  of  such 
language  when  he  confined  the  court  to  a  dis- 
tribution of  all  the  criminal  cases  on  the  crim- 
inal docket  was,  to  say  the  least,  mere  sur- 
plusage, for  of  course  no  civil  cases  would 
occur  in  the  court  of  general  sessions  The 
circuit  judge,  when  his  attention  was  called 
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to  the  Goyernor's  order,  stated  "that  in  his 
Judgment  the  Governor  could  not  so  limit  the 
court,  and  that  part  of  his  order  was  there- 
tore  a  nullity."  Thus  it  will  be  seen  that  it 
clid  not  claim  that  there  was  any  restriction 
in  the  Goyernor's  order  which  affected  the 
prisoner,  who  is  here  as  appellant  The  ques- 
tion, therefore,  is  purely  academic,  for  the 
Ck>Yemor  bases  his  right  in  ordering  such 
term  of  court  on  section  2744  of  the  Code 
of  laws  of  this  state.  There  could  possibly 
be  no  mistake  made  by  any  (me  as  to  where 
the  authority  for  this  court  emanated.  No 
possible  harm  could  result  of  this  language 
nsed  by  the  Governor,  when  he  said  "dispose 
or*  all  the  cases  on  the  criminal  docket  in 
the  said  county.  These  two  grounds  for  ex- 
ception are  therefore  overruled. 

Exceptions  3,  6,  and  9  were  abandoned  by 
the  appellant 

Fourth  exception :  Because  his  honor  erred 
in  admitting  in  evidence,  over  defendant's 
objection,  the  alleged  dying  declaration  of 
the  deceased ;  it  being  respectfully  submitted 
that  the  proper  foundation  for  an  admission 
of  snch  bad  not  been  proven,  in  that  it  was 
not  sufficiently  shown  that  the  defendant  was 
fully  ^conscious  of  his  impending  death.  It 
seems  to  us  that  the  circuit  judge  did  not 
make  the  mistake  here  attempted  to  be  point- 
ed out  He  was  careful  in  his  decision  of 
the  law  on  this  point  to  recognize  as  control- 
ling htm  the  case  of  State  v.  Banister,  .35 
S.  C.  295,  14  S.  E.  678;  State  v.  Jaggars,  58 
S.  C.  41,  36  S.  B.  434;  State  v.  Bradley,  34  S. 
C.  139,  13  S.  E.  315.  It  is  evident  from  a 
careful  study  of  the  record  in  this  case  that 
the  circuit  jud^e  satisfied  himself  that  the 
deceased,  Gllmore,  was  conscious  of  the  im- 
minence of  death  at  the  time  that  his  declara- 
tion was  made,  and  that  he  was  without  hope 
of  recovery,  and  the  circumstances  of  the 
death  was  the  subject  of  the  declaration.  It 
seems  to  us  that  the  circuit  judge  made  no 
mistake  here,  and  this  exception  is  therefore 
overruled. 

Fifth  exception:  Because  his  honor  erred 
in  admitting  the  alleged  dying  declaration 
of  the  deceased,  and  in  refusing  the  applica- 
tion of  the  defendant's  attorney  to  first  offer 
testimony  as  to  the  effect  that  deceased  had 
been  speaking  to  others,  not  in  the  presence 
of  Dr.  Southard,  and  probably  indicated  he 
had  not  lost  hope,  and  in  his  remarks  in  re- 
fusing such  application,  and  especially  in 
the  remark  that  "I  know  you  had  much  rath- 
er." etc.  It  seems  to  us  that  the  circuit  judge 
made  no  mistake  in  admitting  the  dying  dec- 
laration, as  we  just  held.  It  was  his  duty 
to  satisfy  himself  that  the  deceased  made 
his  statement  with  a  full  appreciation  of  his 
approaching  death,  and  that  the  testimony 
referred  to  by  the  appellant  could  not  really 
detract  from  the  recognition  by  the  circuit 
judge  of  the  deceased,  fully  realizing  his  ap- 
proaching death,  when  he  made  the  state- 
ment which  the  circuit  judge  admitted  in  tlie 


testimony.     We,  therefore,  overrule  the  ob- 
jection. 

Exception  7  and  8  will  be  considered  to- 
gether, and  are  as  follows:  (7)  Because  his 
honor  erred  in  excluding  all  testimony  relat- 
ing tp  accusations  by  Gllmore  against  Gall- 
man  of  burning  his  bam,  unless  the  testi- 
mony showed  that  the  accusations  were  ac- 
companied by  threats  by  Gllmore  against 
Gallman;  the  error  being,  as  it  is  respect- 
fully submitted,  that  since  all  the  threats 
which  Gllmore  did  make  against  •  Gallman 
were  made  in  connection  with  these  same  ac- 
cusations or  similar  ones,  of  burning  his 
bam,  the  fact  that  Gllmore  -  made  accusa- 
tions which  were  not  coupled  with  a  threat 
showed  plainly  the  «tate  of  his  mind  to- 
wards Gallman.  (8)  Because  his  honor  erred 
in  frequently  announcing  in  connection  with 
his  rulings  that  the  burning  had  nothing  to 
do  with  the  case,  and  that  accusations  of 
burning  afforded  n,o  excuse  for  killing  a 
man;  the  error  being  that  such  announce- 
ments were  not  necessary  in  .order  to  make 
said  rulings  intelligible,  and  this  fact,  cou- 
pled with  the  frequency  of  such  announce 
ments  by  his  honor,  were  plain  indications 
to  the  jury  of  his  honor's  opinion,  and  in 
violation  of  article  5,  §  26,  of  the  state  Con- 
stitution. The  duty  of  the  circuit  judge  to 
keep  within  the  proper  limits  the  testimony 
relating  to  the  conduct  of  the  two  parties,  the 
assailant  and  the  deceased,  was  a  very  try- 
ing one,  and  our  examination  of  the  records 
shows  how  very  careful  were  the  rulings  of 
the  circuit  judge  in  regard  thereto.  It  is 
highly  important,  when  human  life  has  been 
taken,  to  hold  the  accused  within  stem  limits, 
where  he  seeks  to  justify  the  killing  of  his 
fellowman  by  words  of  the  deceased.  It 
seems  that  both  parties  to  the  homicide  used 
harsh  words  towards  each  other.  The  lips 
of  Gllmore  were  forever  closed.  Gallman 
was  responsible  for  his  death.  The  jury  must 
be  limited  in  their  investigation  and  conclu 
sion  to  the  homicide,  and  not  be  governed 
by  the  harsh  words  of  each  of  the  parties 
preceding  the  deadly  conflict  An  examina- 
tion, as  we  before  remarked,  fails  to  disclose 
to  us  any  mistake  by  the  judge  in  his  ralings 
in  this  regard.  We,  therefore,  overrule  these 
two  exceptions. 

Tenth  exception :  Because  his  honor  erred 
in  admitting  in  evidence,  over  objection,  the 
pieces  of  a  pistol  handle  which  the  witness 
Scott  .testified  he  "got  off  the  desk  in  his  of- 
fice." His  honor  erred  in  holding  "that  on 
finding  this  in  the  same  room  there  just  aft- 
er the  fight,  if  they  fit  that  he  can  show  ft 
they  fit  those  other  pieces— he  can  show  that 
independently";  and  in  experimenting  with 
them  to  see  for  himself  (the  judge)  "whether 
there  is  any  reasonable  connection  between 
those  two  pieces  before  I  admit  them  in  evi- 
dence"; and  in  reply  to  defendant's  objec^ 
tion  to  such  procedure,  saying:  •*The  jury 
can  shut  their  eyes."    We  do  not  think  the 
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objection  here  referred  to  has  any  weight, 
for  the  circuit  Judge  refused  to  admit  them. 
Certainly  it  was  proof  that  the  accused,  the 
appellant  here,  had  his  pistol  In  his  hands, 
which  passed  in  the  custody  of  his  son  im- 
mediately after  the  difficulty.  Referring  to 
bringing  out  the  pistol  from  another  room, 
the  Judge  remarked :  "I  do  not  think  so,  even 
If  he  came  out  of  the  back  room  with  the 
thing  in  his  hands.  That  would  not  connect 
them  with  the  flght."  We  overrule  this  ex- 
ception. 

Eleventh  exception:  Because  his  honor 
erred  in  allowing  plaintiff's  counsel,  over  ob- 
jection, to  require  the  defendant's  witness 
Joe  Gallman,  on  cross-examination,  to  an- 
swer the  question  that  he  (the  deceased) 
looked  like  a  fool  In  talking  to  the  witness, 
as  the  witness  testified  he  had.  In  this  mat- 
ter of  the  cross-examination  of  Joe  Gallman, 
one  of  defendant's  witnesses,  we  do  not  re- 
gard that  there  is  any  validity  In  the  objec- 
tion. The  circuit  Judge  is  obliged  to  relax 
the  rules  somewhat,  where  in  the  cross-ex- 
amination of  a  witness,  whose  testimony  was 
a  subject  of  controversy,  no  harm  has  been 
pointed  out  as  having  accrued  by  this  cross- 
examination.  We,  therefore,  overrule  the 
same. 

Twelfth  exception:  Because  his  honor 
errer  in  allowing  the  witness  Paul  Ck>leman, 
on  cross-examination  by  the  state's  attorney, 
to  answer  the  following  questions:  "Q.  If 
Mr.  John  Henry  Fowler  gives  us  this  de- 
scription of  it,  is  it  pretty  accurate?  (indi- 
cating by  slapping  the  hands  five  times).  Q. 
If  he  gives  us  this  description  of  it,  is  it 
pretty  accurate?  (indicating  with  hands 
slapping)" — over  defendant's  objection;  it 
being  respectfully  submitted  that  the  effect 
was  to  require  the  witness  to  give  his  opinion 
or  his  version  of  the  truthfulness  of  the  tes- 
timony of  the  witness  John  Henry  Fowler. 
This  being  a  cross-examination  of  one  of  de-. 
fendant's  witnesses,  relating  as  it  does  to  a 
description  of  the  time  between  the  shots 
of  pistol,  indicated  by  the  slapping  of  his 
hands,  no  harm  could  result  to  the  defend- 
ant from  such  a  mode  of  examination.  We, 
therefore,  overrule  the  same. 

Thirteenth  exception:  Because  his  honor 
erred  in  not  allowing  the  defendant,  when  on 
the  stand  as  a  witness,  to  answer  the  ques- 
tions as  to  the  size  of  his  family,  and  as  to 
the  fact  that  the  defendant  had  children.  We 
see  no  jwssible  relevancy  of  the  question  ex- 
cluded. The  defendant  was  not  being  tried 
for  having  a  family,  or  not  having  a  fam- 
ily, or  not  having  children.  Care  must  be 
exercised  to  avoid  Improper  sympathy.  This 
is  all  the  Judge  tried  to  do  by  his  ruling. 
His  conduct  was  proper,  and  the  exception  is 
overruled. 

Fourteenth  exception:  Because  his  honor 
erred  in  allowing  the  witness  for  the  state. 
Miss  Ethel  Gilmore,  to  testify,  in  reply  and 
over  the  defendant's  objection,  as  to  the 
trousers  the  deceased  had  on  the  occasion  of 


the  difficulty;  it  being  respectfully  submit- 
ted that  the  same  was  not  in  reply  to  BJiy^ 
thing  brought  out  In  defendant's  testlmoiiT; 
and  especially  with  reference  to  the  bullet 
hole  in  the  same,  and  espe<^ally  as  the  tTon»- 
ers  had  been  washed  since  the  difficulty. 
Miss  Ethel  Gilmore  had  testified  as  to  tbe 
trousers  worn  by  her  father  on  the  day  at 
the  homicide,  but  before  the  altercation  took 
place.  That  the  trousers  had  to  be  washed 
after  the  homicide  does  not  alter  the  fact. 
if  such  was  the  fact  Although  they  had 
been  washed,  we  see  no  objection  to  the  iden- 
tification of  the  trousers.  This  exception  is 
overruled. 

Fifteenth  exception:  Because  his  iioDor 
erred  in  permitting  the  witness  Miss  Etbel 
Gilmore  to  testify  that  the  deceased  had  but 
one  pistol,  and  to  identify  the  same,  and  al- 
lowed the  same  to  go  in  evidence;  it  being 
respectfully  submitted  that  this  was  ii^ot  in 
reply  to  anjrthing  brought  out  in  the  defend- 
ant's testimony.  The  witness  Miss  Ethel  Gil- 
more was  the  daughter  of  the  deceased,  and 
was  allowed  to  testify  as  to  his  being  the 
owner  of  a  pistol  and  as  to  how  many  pistols 
he  owned,  and  the  only  matter  was  tbe  ac- 
curacy of  her  knowledge.  Her  testimony  liad 
to  be  governed  by  the  rule  of  the  credibility 
of  the  statement  of  the  witness.  She  was 
merely  allowed  to  testify,  and  we  see  no  ob- 
jection.   This  exception  is  overruled. 

Sixteenth  exception:  Because  his  honor 
erred  in  charging  the  Jury,  under  the  sub- 
ject of  murder,  and  in  defining  malice,  as  fol- 
lows: '^It  is  a  wicked  condition  of  the  heart. 
It  Is  a  wicked  purpose.  It  is  a  performed 
purpose  to  do  a  wrongful  act,  without  suffi- 
cient legal  provocation;  and  in  this  case  it 
would  be  an  indication  to  do  a  wrongful  act 
which  resulted  in  the  death  of  this  man. 
without  sufficient  legal  provocation,  or  Just 
excuse,  or  legal  excuse.  Now  the  question  is 
was  there  malice  in  this  killing.  If  you 
should  find  It  would  not  be  self-defense,  then 
you  inquire  next  whether  It  would  be  murder 
or  manslaughter;  and  in  considering  that 
question  you  first  take  up  murder,  and  Con- 
aider  whether  or  not  the  kilHng  was  done 
with  malice  aforethought.  Was  it  the  result 
of  a  performed  purpose?  Was  it  a  determi- 
nation to  avenge  a  wrong?  No  man  has  a 
right  to  take  life  in  his  own  hands;  and  if 
you  find  from  the  testimony  in  this  case  that 
the  defendant  slew  the  deceased,  and  slew 
him  because  of  some  wrcmg  that  the  deceased 
had  done  him,  previous,  wrong,  some  slan- 
derous report  deceased  had  put  into  execu- 
tion about  him,  and  that  that  was  a  prime 
cause  of  the  act,  and  he  slew  him  for  it,  he 
is  guilty  of  murder.  If  those  are  the  facts, 
it  would  be  your  duty  to  have  the  manhood 
to  say  so" — the  error  being  (1)  that  his  honor 
charged  upon  the  facts  in  the  case  in  stat- 
ing, *'and  in  this  case  it  would  be  an  indica- 
tion to  do  a  wrongful  act  which  resulted  in 
the  death  of  this  man,  without  sufficient  legal 
provocation,  or  Just  excuse,  or  legal  excuse" ; 
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(2)  that  his  henor  charged  upon  the  facts  In 
charging,  "and  If  you  find  from  the  testi- 
mony in  this  case  that  the  defendant  slew 
the  deceased,  and  slew  him  because  of  some 
wrong  that  the  deceased  had  done,  previous 
wrong,  some  slanderous  report  that  the  de- 
ceased had  put  in  circulation  about  him, 
and  that  that  was  a  prime  cause  of  the  act, 
and  he  slew  him  for  It,  he  Is  guilty  of  mur^ 
der";  (3)  in  instructing  the  jury  that,  If 
the  above  was  the  prime  cause  of  the  kill- 
ing, "It  would  be  your  duty  to  have  the 
manhood  to  say  so,"  thereby  indicating  to 
the  Jury  that  in  this  case  it  would  take 
extraordinary  courage  and  **manhood"  to 
write  a  proper  verdict  It  seems  to  us 
that  his  honor  properly  charged  the  law  in 
regards  to  murder,  and  defined  malice.  He 
does  not  charge  Upon  the  facts;  and  in  us- 
ing the  word  "manhood*'  to  the  jury  he  was 
simply  endeavoring  to  have  them  do  their 
duty  fully.    This  exception  is  overruled. 

Seventeenth  exception:  Because  his  honor 
erred  In  his  charge  to  the  Jury  upon  the  sub- 
ject of  manslaughter,  as  follows:  "I  make 
some  physical  aggression  upon  your  person, 
such  as  to  indicate  a  contempt  for  your  man- 
hood^ slap  you  in  the  face  with  the  back  of 
my  liand,  to  indicate  my  contempt  for  your 
courage,  spit  in  your  face,  as  if  you  were  a 
dog,  tweak  your  nose,  take  you  by  the  ear  and 
lead  you  across  the  street  in  the  presence  of 
the  people,  and  you  strike  me  dead.  The  law 
says  that  is  manslaughter.  It  takes  a  provo- 
cation something  like  that,  not  necessarily 
confined  to  those  things,  but  to  some  physical 
aggression  upon  the  person  of  another,  or  on 
the  person  of  a  member  of  his  family  (some- 
body for  whom  he  Is  responsible),*  or  on  his 
property,  in  his  presence.  The  law  says  that 
Is  manslaughter.  If  you  had  a  valuable 
horse,  or  a  horse,  whether  it  was  valuable  or 
not,  and  I  walk  up  to  you  in  your  presence 
and  kill  your"  horse  without  rhyme  or  reason, 
and  you  strike  me  dead,  the  law  says  that 
would  be  manslaughter,  now  if  you  did  it 
because  of  passions,  aroused  by  that  act  But 
suppose,  Mr.  Foreman,  and  you  had  the  mal- 
ice towards  me,  and  only  seized  upon  that 
opportunity  for  venting  your  malice,  then 
you  would  be  guilty  of  murder;  but  If  you 
kill  me  because  of  the  sudden  heat  and  pas- 
sion, and  in  sudden  passion  upon  a  sufficient 
legal  provocation,  where  there  has  been  some 
physical  aggression  to  you  or  your  property, 
or  to  your  person,  or  to  the  person  of  some 
member  of  your  family,  the  law  would  not  ex- 
cuse you  entirely,  where  the  physical  aggres- 
sion was  not  such  as  to  put  them  in  danger 
of  serious  bodily  harm,  that  is,  of  serious 
bodily  harm  or  death.  The  law  would  not 
excuse  you-  Of  course.  If  the  physical  ag- 
gression was  of  such  a  nature  as  made  it 
necessary  for  you  to  kill  me  In  order  to  pro- 
tect yourself,  then  that  would  be  self-defense. 
[  am  talking  about  where  there  is  slight 
physical  aggression  that  does  not  make  it 
necessary  to  take  life,  and  you  strike  me 


dead.  That  is  manslaughter,  voluntary  man- 
slkughter.  You  intended  to  kill  me.  Just  like 
you  would  murder;  but  the  difference  is  this: 
In  one  instance  your  act  was  In  sudden  heat 
and  passion,  and  the  law,  in  its  tender  com- 
passion for  hunoian  nature,  deems  that  a  man 
Is  beside  himself  at  the  time  he  does  that  act 
and  will  excuse  him;  but  where  there  has 
been  deliberation,  where  the  act  is  the  con- 
sequence of  a  deliberate  purpose,  Infiuenced 
by  some  form  of  grievance,  that  is  murder, 
and  you  can  make  nothing  else  out  of  it" — 
the  error  being  (1)  that  his  honor  erred  in  in- 
structing the  Jury  in  effect  that  it  takes 
a  provocation  something  like  some  physical 
aggression  upon  the  person,  or  upon  some 
member  of  his  family,  or  his  property  in  his 
presence,  to  reduce  a  killing  from  murder  to 
manslaughter ;  (2)  in  charging,  "But  suppose, 
Mr.  Foreman,  that  you  had  malice  towards 
me,  and  only  seized  upon  that  opportunity 
for  venting  your  malice,  then  you  would  be 
guilty  of  murder,"  unless  done  in  sudden 
heat  and  passion  upon  a  sufficient  legal, 
provocation,  "where  there  had  been  some 
physical  aggression  to  you,  or  to  your  prop^ 
er^,  or  to  your  person,  or  to  the  person  of 
some  member  of  your  family.**  All  the  Judge 
did  in  regard  to  his  charge  of  manslaughter 
was  to  impress  upon  the  Jury  the  difference 
between  mansl.aughter  and  murder.  He 
ought  to  have  done  this  and  in  doing  so  he 
has  not  violated  the  law.  This  exception  is 
overruled. 

Eighteenth  exception:  Because  his  honor 
erred,  after  recalling  the  Jury  the  next 
morning,  and  the  foreman  stating  In  re- 
sponse to  the  court  whether  the  trouble  was 
one  of  law  or  of  facts:  "I  think  It  is  one  of 
fact.  The  way  the  Jury  sees  the  matter  they 
disagree  upon  it.  No  disagreement.  Judge, 
about  the  law;  it  is  the  way  we  view  the 
facts.  Mr.  Judge,  I  might  state  here  that 
this  condition  or  difference  h^s  been  contin- 
uous from  about  40  to  50  minutes  after  we 
went  in  the  room.  It  is  an  honest  convic- 
tion, a  plain  matter  of  difference;  but  we 
have  no  objection  to  try  again."  His  honor 
erred  in  instructing  the  jury  as  follows: 
"And  it  ii^  of  the  utmost  Importance  that 
there  be  a  decision.  Sometimes  we  get  up  a 
difference  In  the  Jury  room,  growing  out  of 
a  hot  discussion,  and  get  up  a  little  irrita- 
tion. I  would  like  for  each  Juror  to  look  into 
his  own  heart,  stand  in  the  presence  of  his 
own  personality,  and  decide  for  himself 
whether  or  not  his  refusal  to  agree  with  hjs 
brothers  is  the  result  of  an  honest  conviction 
rather  than  Irritation,  or  sometimes  pvcre 
cursedness,  just  a  spirit  of  opposition.  I  do 
not  mean  to  intimate  that  any  juror  there  is 
that  way ;  but  we  all  get  that  way.  We  are 
all  human,  and  get  irritated.  We  cannot  af- 
ford to  allow  a  little  personal  irritation  to 
prevent  the  taking  of  a  candid  view  of  the 
testimony  in  the  case.  A  mistrial,  as  I  had 
occasion  to  say  the  other  day,  is  a  Judicial 
abortion ;  and  I  am  sure  you  don't  care  any 
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more  for  that  than  I  do.  It  is  an  injustice  to 
the  state,  and  an  iujuslice  to  the  defendani 
Every  Juror  should  feel,  I  want  you  to  re- 
alize fully  that  every  Juror  should  feel,  that 
he  is  in  the  Jury  room  hunting  the  truth, 
nothing  but  the  truth.  I  don't  want  to  be  un- 
reasonable about  this  thing;  but  I  do  want 
you  to  try  a  little  more,  Mr.  Foreman.  I 
have  no  disposition  to  punish  the  Jury.  You 
understand  that  I  sympathize  with  them, 
and  am  sorry  for  them.  Try  it  I  do  not 
say  for  how  long.  I  am  not  going  to  be  unrea- 
sonable. I  have  no  disposition  to  undertake 
to  coerce  a  verdict  I  would  not  have  one  If 
I  had  to  coerce  it  from  the  Jury,  even  if  I 
could.  I  have  too  much  sense  to  undertake 
to  coerce  a  verdict  in  South  Carolina.  Go 
back  and  make  an  honest  effort,  and  see 
what  you  can  do.  Let  every  man  look  into 
his  own  heart  and  Judgment,  and  stand  in 
the  presence  of  his  own  personality,  and  say 
whether  or  not  his  view  is  an  honest  convic- 
tion from  the  testimony.  If  It  is  true,  stand' 
by  it  If  it  is  not,  let  your  brother  discuss 
it ;  and,  wherever  your  honest '  Judgment 
leads,  that  go"— the  error  being  (1)  that  his 
honor  erred  in  requiring  the  Jury  to  return 
to  their  room  after  having  been  out  since  the 
previous  afternoon,  and  stating  that  it  was 


an  honest  diUTerence  upon  the^  facts  <Kf  the 
case,  it  being  respectfully  submitted  tliat  much 
action,  especially  in  view  of  the  remarks  ot 
his  honor  in  sending  them  bade,  virtoally 
amounted  to  coercion ;  (2)  tliat  his  honor,  in 
referring  to  the  'Very  great  expense"  In  the 
case,  and  that  sometimes  it  is  ''pure  cnrsed- 
ness,"  "Just  a  spirit  of  opposition,"  and  '•« 
mii^trlal,  as  I  had  occasion  to  say  the  otber 
day,  is  a  judicial  abortion,  and  I  am  sure  yoo 
don't  care  any  more  for  that  than  I  do,"  In 
requiring  the  Jury  to  return  to  their  room  to 
further  consider  the  case,  stating  that,  "I 
don't  say  how  long,"  amounted  to  ooercion. 
The  verdict  rendered  under  such  drcumatan- 
ces  is  not  the  expression  of  the  honest  con- 
viction of  the  12  men  on  the  Jury,  and  should 
not  be  allowed  to  stand.  The  judge  was  anx- 
ious that  the  Jury  could  decide  the  case,  ao 
cording  to  the  law  and  the  testimony,  as 
should  be  done.  Every  effort  was  made  by 
him  to  avoid  any  appearance  of  oontroUlni^ 
the  verdict  of  the  jury,  as  he  ought  to  have 
done  so ;  and,  not  having  violated  the  law  In 
any  respect  in  his  recommendation  to  the 
jury,  we  see  no  ground  for  upholding  tbJs 
exception. 

We,  therefore,  affirm  the  Judgment  of  the 
circuit  court 
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(TO  S.  C.  270) 

KENNEDY  et  aL  t.  HILL. 

^Supreme  Court  of  South  Carolina.    Mardi  ^ 
1908.) 

1.  AFFBAIr-DlBCBCnON  OF  TBIAL  COUBT— RS- 

jrusAi.  TO  Stbiks  FLCADinos— Review. 
Under  Code  Civ.  Proc  1902,  |  174,  provid- 
inc  that,  where  an  answer  contains  new  matter 
by  way  of  avoidance,  the  court  may,  in  its  dis- 
cretion, require  a  reply,  a  defendant  not  preju- 
diced by  a  reply  cannot  complain  of  the  refusal 
of  the  court  to  strike  out  portions  thereof. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
▼ol.  S,  Appeal  and  Error,  H  3833,  4112,  4113.] 

2.  Plkadinq  ^  Defboib  —  Objectioivs  — 
Waivbb. 

Under  Code  Civ.  Proc.  1902,  §  176,  author- 
ising a  defendant  to  demur  to  an  insufficient 
reply,  stating  the  grounds  thereof,  a  defendant 
not  demurriog  to  a  reply  cannot  complain  of  the 
refusal  of  the  court  to  strike  out  portions 
thereof. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  89,  Pleading,  |  1387.] 

8.    APPKAIr-AlXOWANCB    OT    AlCENDMSNTB    TO 

Plea  Di  NOB— Pbesumptions. 

Under  Code  Civ.  Proc.  1902,  |  194,  author- 
izing the  court  before  or  after  judgement,  in 
furtherance  of  justice,  to  allow  amendments  to 
pleadings,  etc,  an  amendment  made  at  or  after 
the  trial  must  not  change  substantially  the 
claim  or  defense,  and  an  amendment  allowed 
before  that  time  is  properly  allowed,  if  it  is  in 
furtherance  of  justice,  and  exceptions  to  the  al- 
lowance of  an  amendment  before  trial  will  be 
overruled  on  appellant's  failure  to  show  that  the 
amendment  was  not  in  furtherance  of  justice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  H  8710,  8711.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Dantzler  and  Gage,  Judges. 

Action  by  Chri&  L.  Kennedy  and  another 
against  W.  L.  Hill.  From  a  Judgment  toe 
plaintiffs,  defendant  appeals.    Affirmed. 

G.  W.  &  Hart  and  Witherspoon  &  Spencers^ 
for  appellant  Flnley  &  Jennings  and  Wm. 
B.  McGaw*  for  respondents. 

GABY,  A.  J.  The  appeal  herein  is  from 
two  orders.  We  will  first  consider  the  ex- 
ceptions assigning  er^ror  on  the  part  of  his 
honor,  Judge  Dantzler,  In  refusing  to  strike 
out  the  entire  reply,  and  likewise  in  refusing 
to  strike  out  certain  portions  thereof,  on  mo- 
tion of  the  defendant's  attorneys.  Section 
174  of  the  Code  provides  that  "in  all  cases, 
where  an  answer  contains  new  matter,  con- 
stituting a  defense  by  way  of  avoidance,  the 
court  may,  in  its  discretion,  on  the  defend- 
ant's motion,  require  a  reply  to  such  new 
matter."  It  will  thus  be  seen  that  the  pro> 
vision  of  the  Code  requiring  a  reply  to  a  de- 
fense by  way  of  avoidance  was  Intended  for 
the  benefit  of  the  defendant  by  giving  him 
notice  of  the  facts  upon  which  the  plaintiff 
relied.  Such  facts  can  only  be  used  for  the 
purpose  of  defeating  the  defense  interposed 
by  way  of  avoidance,  and  not  as  the  founda- 
tion for  affirmative  relief.  The  appellant  has 
failed  to  show  this  court  that  he  was  preju- 
diced by  said  reply.  Furthermore,  section 
176  of  the  Code  provides  that,  "if  a  reply  of 
the  plaintiff  to  any  defense  set  up  by  the  an- 
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swer  of  the  defendant  be  insufficient,  tbe  de- 
fendant may  demur  thereto,  and  shall  state 
the  grounds  thereof,"  but  the  appellant  failed 
to  pursue  this  remedy.  The  exceptions  rais- 
ing this  question  are  overruled. 

The  next  question  for  consideration  is 
whether  there  was  error  on  the  part  of  his 
honor,  Judge  Gage,  in  permitting  certain 
amendments  to  the  complaint  Section  194  of 
the  Code  is  as  follows:  "The  court  may,  be- 
fore or  after  Judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding, 
by  adding  or  striking  out  the  name  of  a  par- 
ty; or  by  correcting  a  mistake  in  the  name 
of  a  par^,  or  a  mistake  in  any  other  respect ; 
or  by  inserting  other  allegations  material  to 
the  case;  or  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the 
facts  proved."  When  the  amendment  is  made 
at  or  after  the  trial,  it  must  not  change  sub- 
stantially the  claim  or  defense.  But  when  it 
is  made  before  that  time,  greater  liberality 
is  allowed,  and  the  only  limitation  Is  that  it 
must  be  in  furtherance  of  justice  by  adding 
or  striking  out  the  name  of  a  party,  or  by 
correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect  or  by  insert- 
ing other  allegations  material  to  the  case. 
Jennings  v.  Parr,  64  S.  C.  109,  32  S.  E.  73. 
The  appellant  had  failed  to  satisfy  this  court 
that  the  amendments  were  not  in  furtherance 
of  justice,  and  the  exceptions  raising  this 
question  are  also  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(7»  S.  G.  201) 
GIBBBS  V.  SANTEE  RIVER  CYPRESS 
LUMBER  CO. 

(Supreme  Court  of  South  Carolina.  .Teb.  26, 
1908.) 

Removal  of  Causes  —  Pbocebdinos  —  Suffi- 
ciency OF  Petition— JuBiSDiOTioN  of  State 
Court. 

In  an  action  on  an  account,  where  the 
complaint  shows  the  original  indebtedness,  the 
payments  thereon,  and  the  balance  due,  which  is 
less  than  $2,000,  and  the  petition  for  removal 
merely  alleges  in  general  terms  that  the  peti- 
tioner is  defendant  in  the  cause,  which  is  a  suit 
of  a  civil  nature  involving  a  controversy  between 
citizens  of  different  states,  involving  more  than 
$2,000,  exclusive  of  interest  and  costs,  but  there 
are  no  facts  stated  controverting  the  complaint 
as  to  the  amount  in  controversy,  no  issue  of  fact 
is  raised,  and  an  order  for  removal  is  properly 
denied;  the  petitioner  for  removal  being  bound 
to  show  by  the  record  a  case  within  the  statute. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v<^.  42,  Removal  of  Causes,  §  175.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Geo.  E.  Prince,  Judge. 

Action  by  A.  M.  Gibbes,  doing  business  un- 
der the  firm  name  of  the  Gibbes  Machinery 
Company,  against  the,  Santee  R'iver  Cypress 
Lumber  Company.  From  an  order  denying 
a  petition  to  remove  the  cause  to  the  United 
States  Circuit  Court;  defendant  appeals.  Af- 
firmed. 
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Smyth,  Lee  &  Frost,  for  appellant  Thomaa 
&  Thomas,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an  or- 
der of  his  honor.  Judge  Prince,  which  is  as 
follows:  "The  defendant  in  the  above-en- 
titled case  has  filed  its  petition  and  bond  for 
the  removal  of  this  case  to  the  Circuit  CJourt  of 
the  United  States  for  the  District  of  South 
Carolina,  and  makes  application  for  an  or- 
der accepting  the  said  petition  and  bond,  and 
directing  the  cause  to  be  so  removed.  It  ap- 
pears upon  the  record  In  the  state  court  that 
the  amount  In  controversy  is  less  than  $2,- 
000.  The  plalntifT  seeks  to  recover  a  money 
judgment  against  the  defendant,  and  the 
right  of  removal  is  determined  by  the  amount 
in  controversy,  as  appears  by  the  record  in 
the  state  court,  unless  an  issue  of  fact  is 
raised  in  the  petition.  The  petition  refers  to 
the  matter  in  dispute  as  'being  more  than 
$2,000,  exclusive  of  interest  and  costs,'  but 
there  are  no  facts  stated  controverting  the 
facts  as  to  the  amount  in  controversy,  as 
set  forth  In  the  complaint  in  the  state  court 
Therefore,  there  being  no  issue  of  fact  raised, 
the  state  court  is  at  liberty  to  inquire  wheth- 
er on  the  face  of  the  record  a  case  has  been 
made  which  requires  it  to  proceed  no  further. 
Carson  v.  Hyatt,  118  U.  S.  279,  6  Sup.  Ct. 
1050,  30  L.  Ed.  167;  Smith  v.  W.  U.  T.  Co. 
(C.  O.)  79  Fed.  132;  Vance  v.  Vandercook, 
170  U.  S.  473,  18  Sup.  Ct.  645,  42  L.  Ed.  1113. 
It  appearing,  therefore,  upon  the  record  as 
presented,  that  the  amount  in  controversy  is 
less  than  $2,000,  I  hold  that  it  is  not  'the 
duty  of  the  state  court  to  accept  said  petition 
and  bond,  and  proceed  no  further  in  such 
suit'  It  is  therefore  ordered  and  adjudged 
accordingly,  and  the  petition  for  order  of  re- 
moval is  refused." 

The  appellant's  exceptions  are  as  follows: 
First,  b^ause  it  is  respectfully  submitted 
that  his  honor  erred  in  Inquiring  into  the 
question  of  fact  as  to  the  jurisdictional 
amount  of  more  than  $2,000,  exclusive  of  in- 
terest and  costs,  Inasmuch  as  the  United 
States  Circuit  Court  alone  can  inquire  into 
this:  second,  because  it  is  respectfully  sub- 
mitteOl  that  his  honor  erred  in  holding  that 
the  amount  in  controversy  was  less  than  $2,- 
000;  third,  because  his  honor  erred  in  not 
holding  that  the  amount  in  controversy  was 
more  than  $2,000,  exclusive  of  Interest  and 
costs;  fourth,  because  it  is  respectfully  sub- 
mitted that  his  honor  should  have  held  that  it 
was  the  duty  of  the  state  court  to  accept  the 
petition  and  bond  and  proceed  no  further  in 
such  suit,  and  that  iie  erred  In  not  holding 
this." 

The  first  and  fourth  exceptions  will  be  con- 
sidered together.  These  exceptions  are  dis- 
posed of  by  the  case  of  Stone  v.  South  Caro- 
lina, 117  U.  S.  430,  6  Sup.  799,  29  L.  Ed.  962, 
in  which  the  court  uses  this  language:  "A 
state  court  is  not  bound  to  surrender  its  juris- 
diction of  a  suit  on  a  petition  for  removal, 
until  a  case  has  been  made  which  on  its 


face  shows  that  the  petitioner  has  a  right  to 
the  transfer.  Yulee  v.  Vose,  99  U.  S.  545, 
25  L.  Ed.  355,  and  Removal  Cases,  100  U.  S. 
474,  25  L.  Ed.  593.  It  is  undoubtedly  true, 
as  was  said  in  Steamship  Co.  v.  Tugman« 
106  U.  S.  122,  1  Sup.  Ct  58.  27  L.  Ed.  87,  that 
upon  filing  of  the  petition  and  bond,  suit  be- 
ing removable  under  the  statute,  the  Jurisdic- 
tion of  the  state  court  absolutely  ceases,  and 
that  of  the  Circuit  Court  of  the  United 
States  immediately  attaches,  but  still,  as  the 
right  of  removal  is  statutory,  before  a  party 
can  avail  himself  of  it  he  must  show  upon  the 
record  that  his  is  a  case  which  comes  within 
the  provision  of  the  statute.  As  was  said  in 
Insurance  Oo.  v.  Pechner,  95  U.  S.  185,  24  L. 
Ed.  427:  'His  petition  for  removal  when  filed 
becomes  a  part  of  the  record  in  the  cause. 
It  should  state  facts  which,  when  taken  In 
connection  with  such  as  already  appear,  en- 
title him  to  the  transfer.  If  it  fails  in  this, 
he  has  not,  in  law,  shown  to  the  court  that 
it  cannot  '^proceed  further  with  the  suit" 
Having  once  acquired  Jurisdiction,  the  court 
may  proceed  until  it  has  been  Judicially  in- 
formed that  its  power  over  the  cause  has 
been  suspended.'  The  mere  filing  of  a  i)eti- 
tion  for  the  removal  of  a  suit  which  is  not 
removable  does  not  work  a  transfer.  To  ac- 
complish this  the  suit  must  be  one  that  may 
be  removed,  and  the  petition  must  show  a 
right  in  the  petitioner  to  demand  the  removal. 
All  issues  of  fact  made  upon  the  petition  for 
removal  must  be  tried  In  the  Circuit  Court; 
but  the  state  court  is  at  liberty  to  determine 
for  itself  whether,  on  the  face  of  the  rec- 
ord, a  removal  has  been  effected.  If  it  de- 
cides against  the  removal,  and  proceeds  with 
the  cause  notwithstanding  the  petition,  its 
ruling  on  that  question  will  be  reviewable 
here,  after  final  judgment  under  section  709 
of  the  Revised  Statutes  [U.  a  Comp.  St  1901, 
p.  5751." 

We  proceed  next  to  consider  the  second  and 
third  exceptions.  The  petition  merely  alleges 
in  general  terms  that  the  petition  is  the  de- 
fendant in  the  cause  herein,  which  it  alleges 
is  a  suit  of  a  civil  nature,  involving  a  con- 
troversy between  citizens  of  different  states, 
and  the  matter  and  the  amount  In  dispute  Is 
more  than  $2,000,  exclutive  of  interest  and 
costs.  The  complaint  alleges  that  the  plain- 
tiff sold  to  the  defendant  a  gasoline  marine 
engine  at  the  price  of  $2,900,  and  some  oth- 
er Items  amounting  to  $134.11,  aggregating 
$3,034.11;  that  upon  this  indebtedness  the 
sum  of  $1,000  was  paid  one  time  and  $50  at 
another  time,  leaving  a  balance  due  at  the 
time  the  action  was  commenced  of  $1,984.11. 
Under  these  circumstances  we  fail  to  see  how 
it  can  be  successfully  contended  that  the 
amount  in  controversy  exceeded  $2,000,  exclu- 
siw.  of  interest  and  costs  as  shown  by  the 
record. 

It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 
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(79  S.  C.  243) 

LYNCH  ▼.  BALL  tt  aL 

(Supreme  Court  of  South  Carolina.     March  2» 
1008.) 

1.  JusncEB  or  tbx  PBACS^— Achors  Involt- 
iiva  Title  to  La.ni>— ^itestionino  Jubis- 
DicnoN. 

The  jurisdiction  of  a  magistrate  over  a  pro- 
ceedini^  under  Ciy.  Code  1002,  |  2072,  to  dis- 
possess persons  unlawfully  in  possession  of  the 
land  of  another,  is  not  affected  by  defendant's 
oath  that  the  title  to  the  land  may  be  brought 
in  question,  without  any  showinf  of  title  or 
justification. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig. 
ToL  31,  Justices  of  the  Peace,  |§  83,  222,  223.] 

2.  Same— Afpeabanok  bt  Defendant. 

Where  defendant  appeared  in  proceedings 
under  Civ.  Code  1002,  |  2072,  to  dispossess  him 
from  land,  and  unsuccessfully  attempted  to  raise 
the  question  of  title  to  the  land  as  a  defense,  the 
magistrate  thus  acquired  jurisdiction  of  the  per- 
son of  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  31,  Justice^  of  the  Peace,  |  267.] 

3.  Saiob—Oebtiobabi— Scope  of  Wbit. 

The  effect  of  certiorari  to  review  the  pro- 
ceedings of  a  magistrate  dispossessing  one  wrong- 
fully in  possession  of  land  Is  to  inquire  into  the 
jurisdiction  of  the  magistrate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  H  750-770.] 

4.  Same— JuBiSDicnoN  of  Pebson. 

When  in  pursuance  of  provisions  of  law  a 
magistrate  acquired  jurisdiction  of  the  person  of 
defendant,  such  jurisdiction  remains  effective  un- 
til it  is  shown  without  virtue  of  law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;  J.  C.  Klugh,  Judge. 

Action  brought  In  a  magistrate's  court  to 
recover  possession  of  land  by  J.  C.  Lynch 
against  John  B.  Ball  and  another.  There 
was  a  judgment  for  plaintiff,  and  defendants 
sued  out  a  certiorari  from  the  court  of  com- 
mon pleas.  From  a  judgment  dismissing  the 
certiorari  and  affirming  the  judgment  of  the 
magistrate,  defendants  appeal.  Affirmed. 

B.  F.  Ball,  for  appellants.  J.  P.  McNeill, 
for  respondent 

POPE,  C.  J.  J.  C.  Lynch,  landlord,  applied 
to  R.  S.  Smith,  Esq.,  magistrate,  to  secure 
the  ejectment  of  the  two  defendants  John 
B.  Ball  and  B.  F.  Ball  from  parts  of  land 
owned  by  him.  He  began  his  proceedings 
by  an  affidavit,  as  required  by  section  2072, 
voL  1,  of  the  Code  of  Laws  of  South  Caro- 
lina of  1002,  under  which  the  magistrate  serv- 
ed a  notice  on  the  defendants  to  quit  the 
premises  owned  by  the  plaintiff.  At  the  ex- 
piration of  Qve  days  thereafter  the  defend- 
ant B.  F.  Ball  appeared  before  the  magis- 
trate, and  deposed  that  the  title  of  said  land 
would  come  in  question  in  the  above-entitled 
ease,  and  further  said  not  R.  S.  Smith,  the 
magistrate,  issued  his  order  requiring  the 
sheriff  to  forthwith  eject  the  said  B.  F. 
Ball  and  John  Ball  from  said  premises^ 
and  to  deliver  the  same  to  the  plaintiff. 
This  the  sheriff  did,  whereupon  the  said 
B.  F.  Ball  made  petition  under  certiorari 
to  bis  honor,  Judge  Klugh,  as  presiding 
judge   of   the   court   of   common   pleas   of 


Florence  then  In  session,  and  Judge  Klugh 
ordered  that  R.  S.  Smith,  Esq.,  bring  into  hla 
court  forthwith  all  of  the  re^rds  of  the 
above-stated  case.  This  was  done,  and  there- 
after his  honor,  Judge  Klugh,  after  due  con- 
sideration of  the  certiorari  and  argument 
thereon,  directed  that  the  defendants  had  fail- 
ed to  even  attempt  to  justify  the  possession 
of  the  premises  by  satisfying  the  magistrate 
they  had  a  bona  fide  claim  to  the  possession 
of  the  premises,  and  said  defendants  had 
failed  to  appeal  from  the  order  of  the  magis- 
trate, B.  S.  Smith,  ordering  the  sheriff  to  dis- 
possess the  said  defendants  from  the  said 
lot  of  land.  The  circuit  judge  refused  the 
certiorari,  and  ordered  the  same  to  be  dis- 
missed, and  the  judgment  of  the  magistrate 
affirmed. 

From  this  order  of  Judge  Klugh  the  de- 
fendants have  appealed  to  this  court  upon 
seven  grounds,  the  first  being  'that  Judge 
Klugh  erred  in  finding  that  R.  S.  Smith,  the 
magistrate,  had  jurisdiction  of  the  subject- 
matter."  The  very  object  of  the  act  in  ques- 
tion was  the  dispossession  in  a  speedy  manner 
of  persons  unlawfully  squatting  on  the  lands 
of  another.  Every  requirement  of  section 
2072  of  our  Civil  Code  of  1002  was  complied 
with  by  the  plaintiff,  and  in  no  particular 
was  there  the  least  show  made  by  the  de- 
fendants in  explanation  of  their  conduct  to- 
wards the  plaintiff's  land.  When  they  ap- 
peared before  the  magistrate  In  accordance 
with  his  order,  all  they  did  was  to  depose 
that  the  title  of  the  land  might  be  brought 
in  question,  with  not  a  word  justifying  their 
conduct  in  the  premises.  The  circuit  judge, 
therefore,  made  no  mistake  when  he  held 
that  the  magistrate  had  jurisdiction  of  the 
persons,  the  defendants.  As  required  by 
section  2072,  notice  was  given  to  them,  and 
When  they  failed  to  oust  the  magistrate  of 
jurisdiction,  by  showing  that  they  had  not 
been  served  with  a  notice  to  appear  before 
the  magistrate,  the  jurisdiction  which  had 
already  attached  to  the  person  of  the  defend- 
ants remained.  This  being  so,  we  overrule 
this  exception  also. 

The  third  exception,  which  imputes  error  to 
his  honor,  the  circuit  judge,  in  holding  that 
the  magistrate  had  jurisdiction,  is  without 
force.  The  magistrate  had  followed  the  terms 
of  section  2072,  and  no  showing  to  the  con- 
trary was  made  to  oust  him  of  jurisdiction, 
and  therefore  the  circuit  judge  made  no  mis- 
take.   This  exception  is  overruled 

Fourth.  The  very  effect  of  certiorari  Is  to 
inquire  into  the  jurisdiction  of  an  inferior 
tribunal.  All  imrties  submitted  their  rights 
thereunder  to  the  circuit  judge.  It  was  plain- 
ly manifest  that  the  defendants  were  trifling 
with  justice,  and  the  order  of  his  honor,  the 
circuit  judge,  was  right  in  every  particular, 
except  possibly  his  showing  more  mercy  to- 
wards the  defendants  than  they  were  strict- 
ly entitled  to  receive.  This  exception  is  over- 
ruled. 

Fifth.  No  appeal  was  taken  from  the  mag- 
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istrate's  Judgment  There  was  no  good  ground 
for  belieYing  that  the  writ  of  certiorari  could 
be  made  to  infuse  life  and  vigor  into  a  worth- 
less case,  and  his  honor  was  not  in  error  as  is 
here  complained  of.  This  exception  is  over- 
ruled. 

Sixth.  John  Ball  makes  no  showing  where- 
by the  Jurisdiction  of  the  magistrate  does  not 
attach  to  him.    This  exception  is  overruled. 

Seventh.  When  the  Judgment  of  an  inferior 
court  is  declared  a  nullity,  there  must  be 
some  ground  advanced  in  support  of  such  a 
proposition.  When  in  pursuance  of  provi- 
sions of  the  law  a  magistrate  had  acquired 
Jurisdiction  of  the  person  of  the  defendants, 
such  Jurisdiction  remains  effective  until  it 
is  shown  without  virtue  of  law.  The  magis- 
trate here  complied  strictly  with  statute. 
Section  2©72  of  our  Civil  Code  of  Laws  for 
1902.  His  Judgm^it  was  in  pursuance  of  such 
authority,  and  there  was  no  mistake  in  the 
circuit  Judge  so  holding.  This  exception  is 
overruled. 

It  is  the  Judgment  of  this  court,  that  the 
Judgment  of  the  circuit  court  be^  and  it  is 
hereby,  afBlnned. 


(79  8.  C.  68) 

MESSERVY  V.  MESSERVY. 

(Supreme  Court  of  South  Carolina.     Jan.  22, 
1908.) 

1.  APPEAIr-APPBAI.ABUE   OBDEB. 

An  order  requiring  defendant  to  show  cause 
is  not  appealable. 

2.  Divorce— Temfobabt  Alimont  and  Coun- 
sel Pees  —  Appeal  —  Decisions  Review- 
able. 

An  order  allowing  temporary  support  or  ali- 
mony and  counsel  fees  pending  the  litigation  is 
appealable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  |  764.] 

8.  Appeal— Motion  to  Dismiss— Notice. 

The  Supreme  Court  cannot  consider  a  mo- 
tion to  dismiss  on  a  ground  of  which  no  notice 
was  given,  but  movant  may  renew  the  motion 
on  that  ground  after  due  notice. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  3»  Appeal  and  Error,  §  3155.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County. 

Action  by  Pearl  C.  Messervy  against  Jolm 
B.  Messervy.  From  the  Jud^^ent,  John  B. 
Messervy  appeals.  Motion  to  dismiss  order 
staying  proceedings  revoked. 

See  77  S.  C.  186,  57  S.  B.  766. 

Legare,  Holman  &  Balder,  for  appellant 
Logan  ft  Grace,  for  respondent 

PER  CURIAM.  A  motion  is  made  to  dis- 
miss the  appeal  from  two  orders  of  Judge 
Memminger;  the  first  requiring  the  defend- 
ant to  pay  temporary  alimony  for  plaintifiTs 
support  and  fees  to  her  attorneys  pending 
the  final  Judgment,  and  the  other  requiring 
the  defendant  to  show  cause  why  he  should 
not  be  attached  for  contempt  In  failing  to 
comply  with  the  first  order. 

L  The  motion  is  on  the  sole  ground  that 


the  orders  are  not  appealable.  The  order 
requiring  the  defendant  to  show  cause  is  not 
appealable,  and  as  to  that  order  the  appeal 
is  dismissed. 

2.  The  order  allowing  temporary  snpport 
or  alimony  and  counsel  fees  pending  the  liti- 
gation is  appealable,  and  as  to  that  order 
the  motion  is  refused. 

3.  In  the  argument  it  was  Insisted  the 
appeal  should  be  dismissed  on  the  farther 
ground  that  the  appeal  from  the  first  order 
was  not  perfected  in  due  time  nor  according 
to  the  rules  of  court  No  notice  was  given 
of  this  ground,  and  the  court  cannot  consider 
it  This  order,  however,  does  not  preclude 
the  plaintiff  from  making  a  motion  to  dis- 
miss on  that  ground  after  due  notice. 

The  order  of  Associate  Justice  Gary,  liav- 
ing  served  its  purpose  of  staying  proceed- 
ings until  the  matter  could  be  heard  by  the 
court,  is  now  revoked. 

GARY,  A.  J.,  did  not  sit  in  this  hearing 


(79  s.  C.  SO) 
BURRBSS  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(Supreme  Court  of  South  Carolina.     March  2. 
1908.) 

1.  Evidence— Rklevanct— Value  of  Goods. 

As  tending  to  prove  the  value  of  a  part 
of  a  shipment  of  goods  lost  in  transit,  there  was 
no  error  in  admitting  evidence  of  the  purchase 
price,  and  that  it  was  of  that  value  exclusive 
of  a  premium  received  by  the  purchaser. 

2.  Cabbiebs— Lioss  of  Goods— Action  Thkbb- 

FOB— INSTBUCTIONS. 

In  an  action  for  the  loss  of  a  part  of  a 
lAiipment  of  goods,  it  was  for  the  jury  to  say 
whether  the  value  of  a  premium  which  the  pur- 
chaser received  was  included  in  the  claim  and 
should  be  deducted. 

3.  Same  —  Liabilitt  of  OoNNEcriNa  Cab- 

BIEBS 

Civ.  Code  1902,  1 1710,  provides  that  when, 
under  contract  for  shipment  over  the  lines  of 
connecting  carriers,  the  responsibility  of  each 
shall  cease  on  deliverr  to  the  connecting  line  in 
good  order,  if  freight  be  lost  or  damaged,  it  shall 
be  the  duty  of  the  initial  or  terminal  line,  on 
notice,  to  adjust  the  same  within  40  days,  and 
on  failure  to  do  so,  or  to  trace  such  freight 
and  inform  the  person  giving  notice  by  what 
carrier  it  was  lost  or  damaged,  such  carrier 
shall  be  liable  for  all  such  loss  or  damage.  Held, 
that  the  failure  of  a  terminal  carrier  to  complj 
therewith  renders  it  liable  for  goods  lost  from 
a  consignment  over  its  line^  whether  lost  oa 
its  own  road  or  not. 

4.  £3viDENCB  —  Lost  Wbitinqs  —  Secondabt 
Evidence— Pbeliminabies  to  Admission. 

Though  the  trial  court  may  determine  when 
sufficient  evidence  of  loss  of  documentary  evi- 
dence has  been  adduced  to  render  secondary  evi- 
dence admissible,  yet  when  a  writing  is  traced 
to  a  party's  attorney,  the  attorney  himself 
should  he  called  to  testify  to  its  loss  and  search 
therefor  before  secondary  evidence  is  admitted. 
[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  605-637.] 

6.  Cabbiebs— Loss  of  Fbeight— CONNECnNO 

CaBBISBS— iNSTBUCmONS. 

In  an  action  against  a  terminal  carrier 
for  the  loss  of  freight,  there  was  evidence  of  the 
loss  before  it  rescued  defendant's  road,  so  that 
the  penalty  could  not  be  recovered  under  Act 
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Feb.,  1008  (24  St.  at  Large,  p.  81);  but  the 
masisteate  charged  that,  even  if  the  loss  did 
not  occur  on  defendant's  line,  the  jury  might 
find  a  verdict  for  the  penalty  nnder  Act  May, 
1903  (24  St.  at  Large,  p.  1),  which  has  been 
declared  unconstitutional  as  to  interstate  com- 
merce shipments  like  the  one  in  question.  Held, 
that  this  charge  was  erroneous  on  a  vital  point. 

ft.    EVIDENCIB— DOCUMKNTABT  BVTDENCB— MkM- 
OBANDITM— PbELIMINABT    EVIDENCE. 

A  notation  on  a  waybill  in  possession  of  the 
agent  of  an  intermediate  carrier  showing  at  the 
point  of  transfer  to  the  terminal  carrier  a 
shortage  in  a  consignment  of  freight  over  its 
line  would  have  been  admissible  had  he  testi- 
fied that  the  notation  was  made  by  him  when  he 
observed  the  shortage,  but  was  properly  ex- 
cluded where  it  did  not  appear  who  made  the 
memorandum.        ' 

[Eld.  Note.^For  cases  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  |  1647.] 

7.  Same— Opinion  of  Witnesses— Dub  Gabe. 
The  opinion  of  witnesses  as  to  whether  a 
carrier  had  exercised  diligence  in  an  effort  to 
trace  lost  ffoods  was  properly  excluded  in  an 
action  for  the  loss. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  fi|  2248-2254.] 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Sumter  County;    J.  C.  Klugh,  Judge. 

Action  by  E  L.  Burress  against  the  At- 
lantic Coast  Line  Railroad  Company.  A 
judgment  for  plaintiff  in  a  magistrate's  court 
was  affirmed  on  appeal  to  the  circuit  court, 
and  defendant  appeals.     Reversed. 

P.  A.  Willcox  and  Mark  Reynolds,  for  ap- 
pellant.     L.  D.  Jennings,  for  respondent 

WOODS,  J.  Judgment  was  recovered  in 
a  magistrate's  court  against  Atlantic  Coast 
Line  Railroad  Company,  the  terminal  car- 
rier, for  $6.80,  the  alleged  value  of  8%  boxes 
of  chewing  gum  lost  in  transit  from  a  pack- 
age containing  10  boxes  shipped  from  Chi- 
cago, 111.,  consigned  to  the  plaintiff  at 
Wedgefield,  S.  C,  and  for  $50  additional  as 
the  statutory  penalty.  On  appeal  the  circuit 
court  affirmed  the  Judgment  of  the  magis- 
trate. 

The  discussion  win  be  clearer  If,  without 
referring  in  detail  to  the  19  exceptions,  we 
consider  separately  the  errors  charged  re- 
lating to  the  right  to  recover  $6.80,  the 
value  of  the  goods,  and  those  relating  to 
the  right  to  recover  the  statutory  penalty. 
The  sellers  of  the  chewing  gum  shipped  to 
plaintiff  at  the  same  time  a  chair,  which 
they  included  in  invoice  of  $8  for  the  whole. 
The  plaintiff  testified  the  chair  was  a  pre- 
mium gift,  and  was  not  included  in  the  pur- 
chase price  of  the  gum.  There  was  no  er- 
ror in  admitting  evidence  that  the  gum  was 
purchased  for  $8,  and  was  of  that  value, 
exclusive  of  the  chair,  for  it  tended  to  prove 
the  value  of  the  articles  lost  The  magis- 
trate properly  charged,  in  substance,  that 
it  was  for  the  Jury  to  say  whether  under  the 
evidence  the  value  of  the  chair  was  included 
in  the  claim  made,  and  should  be  deducted 
from  it 

There  was  evidence  tending  to  prove  the 
lost  goods  w^re  taken  from  the  package  be- 


fore it  was  turned  over  to  the  defendant 
railroad  at  Columbia.  But  acting  on  the 
presumption  that  the  terminal  carrier  was 
responsible  for  the  loss,  the  plaintiff  filed  his 
claim  with  and  against  the  defendant 
There  was  no  evidence  of  any  effort  by  the 
defendant  to  comply  with  the  requirements 
of  section  1710  of  Civil  Code  of  1902.  which  is 
as  follows:  "When  under  contract  for  ship- 
ment of  freight  or  express  over  two  or  more 
common  carriers,  the  responsibility  of  each 
or  any  of  them  shall  cease  upon  delivery  tx> 
the  connecting  line  'in  good  order,'  and  if 
such  freight  or  express  has  been  lost,  dam- 
aged or  destroyed,  it  shall  be  the  duty  of 
the  initial  delivering  or  terminal  road,  upon 
notice  of  such  loss,  damage  or  destruction 
being  given  to  it  by  the  shippers,  consignees, 
or  their  assigns,  to  adjust  such  loss  or  dam- 
age with  the  owners  of  said  goods  within 
forty  days,  and  upon  failure  to  discharge 
such  duly  within  forty  days  after  such  no- 
tice, or  to  trace  such  freight  or  express  and 
inform  the  said  party  so  notifying  when, 
where,  and  by  which  carrier  the  said  freight 
or  express  was  lost  damaged  or  destroyed, 
within  said  forty  days,  then  said  carrier 
shall  be  liable  for  all  such  loss,  damage  or 
destruction  in  the  same  manner  and  to  the 
same  extent  as  if  such  loss,  damage  or  de- 
struction occurred  on  its  lines:  Provided, 
that  if  such  initial,  terminal  or  delivering 
road  can  prove  that  by  the  exercise  of  due 
diligence,  it  has  been  unable  to  trace  the 
line  upon  which  such  loss,  damage  or  de- 
struction occurred,  shall  thereupon  be  ex- 
cused from  liability."  Therefore,  if  the  ship- 
ment fell  under  this  section,  the  defendant 
was  liable  for  the  value  of  the  lost  goods, 
whether  lost  on  its  own  road  or  not  Cave 
Y.  Railroad  Co.,  53  S.  C.  496,  81  S.  EL  359. 
On  this  point  then,  the  inquiry  is  whether 
there  is  any  competent  evidence  tending  to 
show  the  existence  of  such  a  contract  of  ship- 
ment as  this  statute  contemplates.  Plaintiff 
testified  the  bill  of  lading  was  turned  over 
to  Mr.  Jennings,  his  attorney,  who  placed  it 
in  a  package  on  his  desk ;  that  subsequently 
he  saw  Mr.  Jennings  make  diligent  but  fruit- 
less search  for  it  Mr.  Jennings  did  not 
himself  testify  as  to  the  loss  or  search.  On 
this  evidence  of  loss  the  magistrate  allowed 
the  plaintiff  to  testify  to  reading  the  bill 
of  lading,  and  to  its  containing  substantially 
the  stipulation  mentioned  in  Civ.  Code  1902» 
I  1710,  namely,  that  the  responsibility  of 
each  carrier  should  cease  upon  delivery  to 
the  connecting  line  in  good  order.  Stating 
the  law  in  general  terms,  the  trial  court  de- 
termines when  such  evidence  of  loss  had 
been  adduced  as  to  make  admissible  the  tes- 
timony of  a  witness  as  to  the  contents  of  a 
written  paper.  But  neither  the  reason  nor 
authority  of  the  following  declaration  of  law 
made  in  Floyd  v.  Mintsey,  5  Rich.  Law,  373, 
can  be  questioned:  "The  rule  stated  in  1 
Phil.  EiV.  258,  and  abundantly  supported  by 
authority,  is  that  whenever  the  writing  In 
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question  is  traced  to  a  particular  individual, 
who  is  alive,  he  should  be  called  to  give  some 
account  of  the  instrument,  and  if  he  is  dead, 
inquiry  should  be  made  of  such  persons  as 
must  be  presumed  to  have  it  in  their  pos- 
session." The  high  character  of  Mr.  Jen- 
nings excludes  any  suspicion  of  an  inten- 
tion to  suppress  the  bill  of  lading  in  this 
case.  Nevertheless  it  was  right  of  the  de- 
fendant to  require  legal  evidence  of  its  loss 
as  a  condition  to  the  admission  of  parol  evi- 
dence of  its  contents.  This  error  in  admit- 
ting, on  insuflacient  proof  of  loss,  parol  evi- 
dence of  the  contents  of  the  bill  of  lading, 
was  vital  to  the  defense;  for  without  this 
evidence  there  was  nothing  to  show  the  ship- 
ment was  such  an  one  as  fell  under  section 
ITIO  of  Civil  Code  of  1902,  by  virtue  of 
which  plaintifT  was  seeking  to  hold  defend- 
ant liable,  without  respect  to  whether  the 
lost  goods  had  ever  reached  its  line  or  not. 
The  constitutionality  of  section  1710  was  es- 
tablished by  the  case  of  Skipper  v.  Rail- 
way Co.,  75  S.  O.  275,  55  S.  B.  454,  7  L.  R. 
A.  (N.  S.)  388. 

The  vital  error  of  the  magistrate  as  to 
the  penalty  is  evident  The  penalty  could 
not  foe  recovered  under  Act  Feb.,  1903  (24 
St  at  Large,  p.  81),  unless  the  jury  found 
the  fact  of  loss  of  goods  while  they  were 
in  defendant's  possession.  Venning  v.  Rail- 
road, 78  S.  C.  55,  58  S.  E.  983.  As  already 
stated,  there  was  evidence  of  loss  before  the 
package  reached  the  defendant's  road.  As 
to  the  penalty,  then,,  the  decisive  and  only 
question  was  whether  the  defendant  had 
Itself  lost  the  goods ;  for,  if  it  had,  the  plain- 
tiff could  recover  the  penalty  under  statute 
of  February,  1903  (24  St  at  Large,  p.  81). 
But  the  magistrate  charged^  even  if  the  loss 
did  not  occur  on  its  line,  yet  the  Jury  might 
find  a  verdict  for  the  penalty  under  Act  May, 
1903  (24  St  at  Large,  p.  1),  using  this  Ian- 
guage:  "That  if  the  jury  find  from  the  evi- 
dence that  the  defendant  acted  upon  and  rec^ 
ognized  and  acquiesced  in  the  bill  of  lading 
for  the  shipment  in  this  case,  then  under  the 
law  the  defendant  and  other  connecting  lines 
would  be  agents  for  each  other  and  each 
the  agent  of  the  other,  and  the  plaintiff 
would  have  the  right  to  sue  either  that  he 
might  select;  but  it  is  a  question  for  the 
jury  to  say  whether  the  defendant  acqui- 
esced in  said  bill  of  lading,  acted  upon  the 
same,  and  thereby  made  itself  responsible 
and  an  agent"  Inasmuch  as  Act  May,  1903 
(24  St  at  Large,  p.  1),  was  declared  uncon- 
stitutional as  to  the  interstate  commerce 
shipments  in  Venning  v.  Railroad  Co.,  supra. 
It  is  manifest  this  charge  was  erroneous  on 
a  vital  point 

The  other  points  are  of  minor  importance. 
Gayle,  the  agent  of  the  Southern  Railway 
Company,  the  intermediate  carrier,  testified 
the  box  "was  open  and  the  contents  nearly 
all  gone"  when  received  by  him  in  Colum- 
bia before  delivery  to  the  defendant  rail- 
road.   The  magistrate  refused  to  admit  the 


waybill  In  the  possession  of  this  witnov 
showing  a  notation  of  shortage  at  that  potait 
Had  the  witness  testified  the  notation  was 
made  by  him  at  the  time  he  observed  the 
shortage,  the  waybill  would  have  been  ad- 
missible. Springs  y.  Railroad  Co.,  46  8.  C. 
110,  24  S.  E.  166;  Franklin  v.  Railway  Co.,. 
74  S.  C.  336,  54  S.  E.  578.  But  as  it  did  not 
appear  who  made  the  memorandum  on  the 
waybill,  it  was  properly  excluded  as  not 
sufficiently  proved. 

The  opinion  of  witnesses  as  to  whether 
the  defendant  had  exercised  due  diligence 
in  the  effort  to  trace  the  goods  was  clearly 
incompetent,  and  properly  excluded. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed,  and 
the  cause  be  remanded  to  the  magistrate's 
court  for  a  new  trial. 

(79  8.  C.  241> 
HUGGINS  V.  ATLANTIC  CJOAST  UNE 
R,  CO. 

(Supreme  Court  of  South  (Carolina.    March  17, 
1908.) 

1.  Cabbiebs  —  In JUBT  to  Stock  —  Actions — 
Evidence. 

In  an  action  against  a  terminal  carrier  for 
injury  to  live  stock  during  transportation,  evi- 
dence examined,  and  held  sufficient  to  take  the 
case  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  9,  Carriers,  8  962.] 

2.  Same— Delivebt  of  Fbeight  in  Damaokd 
Condition— Pbesumption. 

Where  a  carrier  delivers  freight  in  a  dam- 
aged condition,  the  presumption  is  that  the  dam- 
age occurred  while  in  the  carrier's  possession. 
[Ed.  Note.— For  cases  in  point,  see  Gent.  Dix. 
vol.  9,  Carriers,  |  957.] 

8.  Same— TBI AL— Refusal  of  Instbuctions. 

In  an  action  against  a  carrier  for  injury  to 
live  stock  alleged  to  have  been  received  by  it 
in  ^ood  order  at  a  specified  point  and  delivered 
bv  It  in  a  damaged  condition,  the  refusal  of  a 
charge  that  plaintiff  was  bound  to  show  that  de- 
fendant received  the  stock  in  good  condition  at 
the  point  alleged  was  not  error,  as  it  ignored 
the  preBumption  that  the  stock  delivered  by  de- 
fendant in  a  damaged  condition  sustained  the 
injury  while  in  its  possession,  especially  where, 
under  the  testimony,  it  was  immaterial  whether 
the  stock  was  received  at  the  point  alleged  or  at 
a  certain  other  point. 
4.  Evidence— Opinion  Evidence— Value. 

In  an  action  against  it  carrier  for  dam- 
age to  live  stock  during  transportation,  testi- 
mony of  a  witness  consisting  of  facts  witnin  his 
knowledge,  ^oing  to  show  the  condition  of  one  of 
the  horses  m  9uestion  and  its  depreciation  in 
value,  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  §  2197.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County ;  J.  O.  Klugh,  Judge. 

Action  by  M.  B.  Huggins  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Willcox  ft  Willcox  and  J.  P.  McNeill,  for 
4ippellant    W.  F.  Clayton,  for  respondent 

JONES,  J.  The  plaintiff  recovered  judg- 
ment for  $000  against  the  defendant  as  term- 
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Inal  carrier  in  this  action  for  damages  for 
injury  to  live  stock  shipped  from  Ft  Scott, 
Kan.,  to  Timmonsville,  S.  G. 

The  defendant  appellant  contends  that  the 
motion  for  nonsuit  made  at  the  close  of  the 
whole  testimony  should  have  been  granted 
for  want  of  proof  that  the  loss  or  injury  oc- 
curred on  defendant's  line.  The  contract  of 
shipment  between  the  shipper  and  the  St 
Louis  &  San  Francisco  R.  R.  Co.,  the  initial 
carrier,  stipulated  that  in  the  absence  of 
any  other  contract  each  carrier  along  the 
route  shall  be  liable  only  for  loss  or  damage 
occurring  on  its  own  road.  The  complaint 
alleged  that  29  horses  and  mules  were  ship- 
ped in  a  car  from  Ft  Scott  March  14,  1906, 
and  that  said  car  was  turned  over  to  the 
defendant  at  Clinton,  S.  O.,  in  good  order,  and 
that  on  March  24,  1906,  10  horses  and  17 
mules  were  delivered  to  plaintifiF,  and  that 
on  March  26,  1906,  1  mule  was  delivered,  and 
that  1  horse  was  never  delivered,  that  the 
stock  when  delivered  was  in  bad  order,  gaunt 
for  want  of  feed,  stuffed  with  cold,  skinned 
up,  and  entirely  unfit  to  place  upon  the  mar- 
ket, causing  loss  to  plaintiff  through  defend- 
ant's negligence. 

The  plaintiff  offered  testimony  to  show 
the  damaged  condition  of  the  stock  when 
delivered,  and  the  failure  to  deliver  one 
horse.  There  was  an  issue  as  to  whether 
defendant  received  the  stock  at  Clinton  or 
at  Columbia,  S.  C.  On  this  point  the  testi- 
mony for  defendant  tended  to  show  that 
while  it  ran  passenger  trains  to  Clinton  over 
the  Columbia,  Newberry  ft  Laurens  Railroad, 
it  ran  no  freight  train  over  that  line,  and 
made  its  freight  connection  with  the  Colum- 
bia, Newberry  &  Laurens  Railroad  at  Co- 
lumbia, S.  O.  On  the  other  hand,  as  to  the 
shipment  of  the  mule  delivered  March  26th, 
the  plaintiff  offered  in  evidence  Exhibit  D, 
being  claim  for  freight  made  by  defendant 
containing  in  part  these  words:  "From  Cn. 
368  W.  B.  number  Cola.  Date  3/26  car  initial 
and  No.  A.  C.  L.  18,754,  Consignor  P.  Stables. 
Article — one  mule.  This  mule  was  lame  when 
received  from  S.  A.  L.  connection  at  Clinton, 
S.  C."  etc.  This  was  some  evidence  for  the 
Jury  tending  to  show  that  defendant  receiv- 
ed this  mule  at  Clinton,  S.  C,  but  was  damag- 
ed when  received.  But  if  it  be  assumed  that 
defendant's  connecting  point  was  Columbia, 
S.  C,  Li  K.  Tedder,  conductor  of  defendant, 
testified  that  when  the  car  of  stock  was  re- 
ceived at  Columbia  that  he  had  a  lantern, 
and  glanced  through  the  car,  and  that  "it 
looked  in  good  order."  This  witness  also 
testified  as  to  the  careful  handling  of  the 
stock  after  its  receipt  at  Columbia.  The  fore- 
going testimony  was  sufficient  to  send  the 
case  to  the  jury,  especially  in  view  of  the  law 
that  when  a  carrier  delivers  freight  in  a 
damaged  condition  the  presumption  is  that 
the  damage  occurred  while  in  the  carrier's 
possession.  Walker  v.  Ry.  Co.,  76  S.  C.  308* 
56  S.  E.  952;  Venning  v.  Ry.  Co.,  78  S.  C. 
12,  58  S.  E.  983. 


It  cannot  be  said  that  the  evidence  warrant- 
ed no  other  conclusion  than  that  the  injury 
to  the  27  horses  and  mules  delivered  on 
March  24th  did  not  occur  on  defendant's 
line ;  hence  the  motion  for  nonsuit  was  prop- 
erly overruled.  For  the  same  reason,  there 
was  no  error  in  refusing  to  direct  a  verdict 
for  defendant  and  in  refusing  defendant's 
motion  for  a  new  trial. 

The  court  refused  to  charge'  defendant's  re- 
quest that  under  the  allegations  of  the  com- 
plaint plaintiff  was  bound  to  show  that  de- 
fendant received  the  stock  in  good  condition 
at  Clinton,  S.  O.  The  exception  to  this  rul- 
ing cannot  be  sustained,  because  under  the 
testimony  it  was  immaterial  at  what  particu- 
lar point,  Clinton  or  Columbia,  defendant  re- 
ceived the  live  stock,  and,  further,  because 
such  a  change  would  have  ignored  the  pre- 
sumption that  the  stock  delivered  by  defend- 
ant in 'damaged  condition  sustained  such  in- 
Jury  while  in  defendant's  possession. 

The  last  exception  is  to  the  ruling  of  the 
court  in  allowing  a  witness  to  state  facts 
within  his  knowledge  going  to  show  the  con- 
dition of  one  of  the  horses  in  question  and 
its  depreciation  hi  value.  Tlie  ruling  was  ad- 
mittedly proper.  The  witness  did  not  under- 
take to  state  any  conversation  between  him- 
self and  plaintiff  tending  to  fix  such  value; 
hence  there  is  no  foundation  for  exception  in 
this  regard. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 

(7»  8.  C.  310) 

BAIRD  V.  WESTERN  UNION  TELEGRAPH 
CO. 

(Supreme  Court  of  Sonth  Carolina.    March  14, 
^  1008.) 

1.  Plea  DIN  o—Immatebial  Alubqattons—Mo- 
TioN  TO  Strike. 

Under  the  rule  that  only  the  material  facts 
constituting  ground  for  relief  should  be  averred 
as  they  actually  existed  or  took  place,  and  not 
the  legal  effect  or  aspect  of  those  facts  or  evi- 
dence or  probative  matter  by  which  their  exist- 
ence is  established,  allegations  of  a  complaint 
which  did  not  contain  material  facts  constituting 
grounds  of  relief  should  have  been  stricken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §«  1156-1161.] 

2.  Telegraph*— Messages— Mistake— Lobs- 
Proximate  Cause. 

Plaintiff  received  a  check  on  a  bank  which 
was  returned  for  lack  of  funds.  Thereafter  the 
bank  sent  plaintiff  a  messagre  directing  him  to 
draw  on  the  bank  with  tiie  check  attached.  The 
message  as  delivered  purported  to  have  been 
sent  by  the  drawer  of  the  check  instead  of  the 
bank,  whereupon  plaintiff  did  not  draw  on  the 
bank  as  directed,  and  thereby  sustained  loss  by 
the  bank  paying  the  drawer's  deposit  on  other 
claims.  Held,  that  the  defect  in  the  telegram 
mi^ht  be  properly  regarded  as  the  cause  of  plain- 
tifPs  loss. 
Woods,  J.,  dissenting  In  part 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Darlington  County;   J.  C.  Klugh,  Judge. 

Action  by  H.  S.  Balrd  against  the  Western 
Union  Telegraph  Company.  From  an  order 
overruling  a  demurrer  to  the  complaint,  and 
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refusing  to  strike  out  certain  allegations 
thereof,  defendant  appeals.    Modified. 

Wlllcox  A  Willcoz,  for  appellant  Bhaw  & 
Dennis,  for  respondent 

GARY,  A.  J.  This  Is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint 
and  refusing  to  strike  out  certain  allegations 
thereof,  to  wit^  those  that  are  italicized  In 
the  following  copy  of  the  complaint: 

1.  'That  the  defendant  is  a  corporation 
duly  organized  and  chartered  under  the  laws 
of  one  of  the  states  of  the  United  States, 
which  state  Is  unknown  to  plaintiff." 

2.  'That  the  defendant  carries  on  a  tele- 
graph business  in  the  states  of  South  Caro- 
lina and  North'  Carolina,  transporting  and 
transmitting  messages  from  one  place  to  an- 
other for  hire." 

3.  **That  on  November  11,  1903,  at  Wln- 
ston-Salem,  N.  C,  a  telegram  of  the  following 
tenor  and  words  was  delivered  to  the  de- 
fendant and  charges  prepaid  thereon,  for 
transmission  and  delivery  to  the  plaintiff  at 
Darlington,  S.  C:  'Winston-Salem,  N.  C, 
Nov.  11th.  H.  B.  Baird,  Darlington,  S.  G. 
Draw  on  this  Bank  with  Coleman's  check 
attached.  Peoples  National  Bank' — but  in 
utter  disregard  of  plaintiff's  rights  the  de- 
fendant carelessly,  willfully,  negligently,  and 
recklessly  changed  the  said  telegram  as  fol- 
lows :    *Wlnston-Salem,  N.  C,  Nov.  11th,    H. 

B.  Balrd,  Darlington,  S.  C,  Draw  on  this 
Bank  with  Coleman's  check  attached.  John 
Coleman.' " 

4L  "That  tJie  plaintiff  was  at  the  times  here- 
in mentioned^  and  is  noir,  engaged  in  the  In- 
9uranoe  husinesa  aa  agent  for  several  compa- 
nies  at  Darlingtan,  8.  C,  and  acting  in  his 
capacity  as  snch,  he  issued  insurance  to 
John  Coleman  in  large  amounts  on  tohaooo, 
which  the  said  Coleman  had  stored  in  Dor- 
Ungton.  That  at  the  time  above  m>entioned 
there  was  due  as  premium>s  on  the  said  insur- 
ance from  John  Coleman  to  the  plaintiff  the 
sum  of  four  hundred  thirty-two  and  "/loo 
dollars,  and  on  October  28,  1008,  the  said 
John  Coleman  gave  to  the  plaintiff  a  check 
on  the  People's  National  Bank,  Winston,  N. 

C,  for  the  sum  of  four  hundred  thirty-two 
and  >/ioo  dollars,  in  settlement  of  tfie  premi- 
ums then  due,  which  said  check  was  duly 
deposited  in  the  People's  Bank  at  Darlington, 
B.  C,  for  collection,  and  was  presented  to 
the  People's  National  Bank  of  Winston-Sa- 
lem for  payment  but  was  returned  to  plain- 
tiff unpaid." 

5.  'That  thereupon  on  November  11,  1903, 
as  above  set  forth,  the  People's  National 
Bank  of  Winston-Balem,  N.  C,  telegraphed 
the  plaintiff  as  set  forth  above,  which  tele- 
gram, if  it  had  been  delivered  in  its  proper 
form,  would  have  instructed  plaintiff  what 
disposition  to  make  of  the  returned  check, 
and  plaintiff  would  thereJnf  have  collected 
the  amount  of  said  check,  but  the  defend- 
nnt  having  carelessly,  willfully,  negligently, 
and  recklessly  changed  said  telegram  and  de- 


livered it  in  Its  changed  conditioOt  plaintiff 
was  not  Instructed  thereby,  and  could  not 
pay  proper  attention  to  it,  and  the  People's 
National  Bank  of  Wlnst<m-Salem  paid  out 
the  money  then  in  its  hands  to  pay  this 
check,  and  whexk  the  plaintiff  drew  on  said 
bank  later,  to  wit  November  20,  1903,  his 
draft  was  returned  unpaid  and  this  plaintiff 
thereby  lost  the  sum  of  money  aforesaid." 

6.  **That  on  account  of  the  carelessness,  will- 
fulness, recklessness  and  negligence  of  the 
defendant  above  set  forth,  this  plaintiff  has 
been  financially  embarrassed,  has  had  to  al- 
low matters  to  remain  long  overdue  against 
him,  and  has  been  injured  in  his  credit  and 
in  his  financial  standing,  and  humiliated^  and 
has  been  damaged  thereby  in  the  sum  of 
nineteen  hundred  and  fifty  dollars,** 

We  will  first  consider  whether  there  was 
error  in  refusing  to  strike  out  said  allega- 
tions on  the  ground  that  they  were  irrelevant 
and  redundant  In  Pom.  Code  Rem.  |  517. 
It  Is  said:  "The  fundamental  and  most  im- 
portant principle  of  the  reformed  pleading, 
the  one  from  which  all  the  others  are  deduc- 
ed as  necessary  corollaries.  Is  the  follow- 
ing: The  material  facts  which  constitute  the 
ground  of  relief  should  be  averred  as  they  ac- 
tually existed  or  took  place,  and  not  the  le- 
gal effect  or  aspect  of  those  facts,  and  not 
the  mere  evidence  or  probative  matter  by 
which  their  ewistence  is  established**  (Ital- 
ics ours.)  Section  526  of  the  same  work 
shows  that  "those  important  and  substantial 
facts  should  be  alleged  which  either  Imme- 
diately form  the  basis  of  the  primary  right 
and  duty,  or  which  directly  make  up  the 
wrongful  acts  or  omissions  of  the  defendant 
and  not  the  details  of  the  probative  matter 
Of  particulars  of  evidence  by  which  these 
material  elements  are  to  be  established.** 
(Italics  ours.)  The  italicized  allegations  of 
the  complaint  do  not  contain  material  facts 
constituting  grounds  of  relief,  and  should 
have  been  struck  out 

The  grounds  of  demurrer  were  as  follows : 
"(1)  In  that  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  did  not  lose  the 
money  due  him  by  John  Coleman  by  reason 
of  the  failure  to  correctly  deliver  the  tele- 
gram in  question,  but  that  he  did  fail  to  col- 
lect same  by  reason  of  the  voluntary  act  of 
John  Coleman  in  checking  out  the  money  In 
question  from  the  bank  where  it  was  depos- 
ited, and  by  reason  of  the  act  of  the  People's 
National  Bank  of  Winston-Salem  In  paying 
out  said  money  regardless  of  the  telegram, 
which  it  had  delivered  to  the  defendant  com- 
pany,   and    (2)  because    It-  appears    on   the 
face  of  the  complaint  that  the  People^s  Na- 
tional Bank  of  Winston-Salem,   by  sending 
the  telegram  In  questicm,  assumed  no  obliga- 
tion to  pay  plaintiff's  draft  when  presented, 
and  the  telegram  In  its  correct  form  did  not 
give  notice  to  the  telegraph  company,  that  the 
said  bank   had  assumed  such   obligations." 
The  plaintiff  did  not  draw  on  the  People's 
National  Bank,  for  the  reason  that  the  tele- 
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sram  was  not  transmitted  as  presented,  and 
the  allegations  show  that  the  failure  to  trans- 
mit correctly  caused  bim  peconiaty  loss  to 
the  amount  of  the  check. 

It  Is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  modified  in  the 
imrtlculars  herein  mentioned. 

WOODS,  J.  (concurring  and  dissenting). 
I  concur  in  the  opinion  that  the  portions  of 
the  fourth  and  sixth  paragraphs  of  the  com- 
plaint Italicized  In  the  opinion  of  Mr.  Justice 
GARY  should  be  struck  out,  not  because  they 
are  allegations  of  probative  matter,  but  be- 
cause they  are  entirely  irrelevant,  and  proof 
of  them  should  be  admitted.  These  allega- 
tions set  up  special  consequential  damages. 
Damages  beyond  the  amount  of  the  che<^ 
cannot  be  recovered,  because  there  was  no 
notice  on  the  face  of  the  telegram,  or  other- 
wise, that  anything  more  than  the  amount  of 
the  check  was  Involved  In  prompt  and  accu- 
rate transmission  of  the  message.  Mood  v. 
Tel.  Co.,  40  S.  O.  624,  19  S.  E.  67;  Capers  v. 
Tel.  Co.,  71  a  C  29,  50  S.  E.  537 ;  Jones  v. 
Tel.  Co.,  70  S.  0.  540,  50  S.  E  198;  Rogers 
V.  Tel.  Co.,  72  a  O.  290,  51  S.  E  773;  Key 
V.  Tel.  Co.,  76  8.  C.  301,  56  S.  B.  962;  Tray- 
wlck  V.  Ry.  Co.,  71  a  C  82,  50  a  B.  549, 
110  Am.  St  Rep.  563;  Wesner,  etc^  Co  v. 
B.  R.  Co.,  71  a  C.  211.  50  S.  E  789;  Weh- 
man  v.  Ry.  Co.,  74  a  C.  286.  54  S.  Bl  360; 
McKerall  y.  R.  R.  Co.,  76  S.  C.  338,  56  a  B. 
965. 

The  allegation  as  to  plaintiff's  humiliation 
is  Irrelevant  because  the  plaintiff  cannot  re- 
cover damages  for  mental  asiguish  for  fail- 
ure to  transmit  properly  a  business  message. 
Capers  v  Tel  Co.,  71  8.  C.  29,  50  8.  E  537. 

I  am  unable  to  discern  any  good  reason  for 
striking  out  the  Italicized  portion  of  the  fifth 
paragraph  of  the  cofnplaint  It  was  by  no 
means  unimportant  for  the  plaintiff  to  al- 
lege, If  the  telegram  had  been  correctly  trans- 
mitted, It  would  have  Instructed  him  what 
disposition  to  make  of  the  draft,  and  thus 
would  have  enabled  him  to  collect  the  debt 
represented  by  the  draft  Indeed,  without 
some  allegation  that  the  draft  would  have 
been  presented  and  paid,  the  complaint  would 
have  l>een  fatally  defective,  for  there  would 
have  been  no  damage  to  the  plaintiff  growing 
out  of  the  mistake  in  the  telegram,  imless 
such  mistake  prevented  the  collection  of  the 
draft  Wallace  v.  R.  R.  Co.,  34  8.  C.  62,  12 
a  E.  815;   Capers  v.  Tel.  Co.,  supra. 

It  seems  there  was  no  support  for  defend- 
ant's demurrer  which  was  Interposed  on  the 
ground  that  the  complaint' failed  to  state  any 
cause  of  action.  The  defendant  was  bound 
to  know  from  the  terms  of  the  telegram  that 
It  was  authority  to  the  plaintiff  to  draw  on 
the  People's  Bank  for  a  sum  of  money,  and 
that  In  the  course  of  business  the  failure  to 
transmit  accurately  might  result  in  the  loss 
of  the  amount  for  which  plaintiff  was  au- 
thorized to  draw,  whatever  that  amount  hap- 
pened to  be.    The  telegraph  company,  there- 


fore, took  the  risk  of  loss  from  its  negli- 
gence to  the  extent  of  the  amount  of  the 
draft  plaintiff  was  authorized  to  make.  The 
defendant's  position  that  the  telegram  did 
not  mean  the  bank  would  pay  the  draft  Is  un- 
tenable. Obviously,  by  the  words  used,  the 
bank  meant  to  pay  the  plaintiff,  in  a  sh(Mrt 
busimess  way,  If  he  would  draw  on  the  bank 
for  the  amount  of  Coleman's  check  with  the 
check  attached,  the  bank  would  pay  the  draft 
It  may  be  the  bank's  promise  was  without 
consideration  and,  therefore,  at  no  time  legal- 
ly available  to  plaintiff  against  the  bank; 
nevertheless.  If  the  plaintiff  should  be  able  to 
prove  on  the  trial  the  bank  would  have  vol- 
untarily paid  the  draft  If  It  had  been  prompt- 
ly presented  in  response  to  the  telegram,  and 
thereafter  refused  to  pay  It  because  of  delay 
in  presentation,  and  that  the  defendant's  neg- 
ligence brought  about  the  delay,  the  plaintiff, 
in  that  event,  would  be  entitled  to  a  verdict 
for  the  amount  of  the  draft  This  conclusion 
accords  with  the  principle  of  Hays  v.  Tel.  Co., 
70  a  C.  16;  48  a  E  608,  67  li.  R.  A.  481, 
106  Am.  8t  Rep.  731,  and  Bowie  v.  Tel.  Co., 
78  8.  C.  424,  59  8.  B.  65,  and  the  authorities 
therein  cited. 

No  opinion  Is  expressed  as  to  what  would 
be  the  measure  of  the  plaintiff's  damages,  if 
any,  In  the  event  It  should  appear  the  bank 
was  legally  bound  to  pay  the  draft,  when  it 
was  actually  presented  notwithstanding  the 
delay.  The  demurrer  does  not  raise  that 
question  but  on  the  contrary  rests  on  the 
proposition  that  the  bank  was  never  legally 
liable  to  pay  the  draft 

In  my  opinion  the  motion  to  strike  out 
should  be  gramted  so  far  as  it  relates  to  the 
fourth  and  sixth  paragraphs  of  the  com- 
plaint and  denied  so  far  as  it  relates  to  fifth 
paragraph ;  and  the  demurrer  should  be  over- 
ruled* 


C80  S   0.  207), 
FAIL  V.  WESTERN  UNION  TELEGRAPH 
CO.   et  al. 

(Supreme  Court  of  South  Carolina.    March  '^a 
1908.) 

1.  Telegraphs  —  Deiat  —  Acnons  fob  Dam- 
ages—Evidence—Sufficiency. 

In  an  action  against  a  telegraph  company 
for  damages  for  delay  in  transmitting  and  de 
livering  a  telegram,  evidence  held  sufficient  to 
sustain  a  verdict  against  the  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  63.] 

2.  Saue— Defenses— Act  of  God. 

To  excuse  a  common  carrier  for  nonper- 
formance because  of  an  act  of  God,  it  must  ap- 
pear that  the  act  relied  upon  was  the  sole  pre- 
venting cause,  and  that  no  negligence  of  the  car- 
rier contributed  to  the  result,  hence,  even  if  the 
falling  of  a  tree  across  a  telegraph  company's 
lines  was  the  cause  of  their  grounding  and  the 
consequent  delay  in  delivering  a  message,  the 
company  would  not  be  excused  from  liability  in 
the  absence  of  a  showing  that  it  was  not  lacking 
in  due  care  in  leaving  the  tree  in  such  proximity 
to  its  wires,  and  that  the  fall  of  the  tree  was 
due  to  some  unforeseen  and  unusual  action  of 
nature. 
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8.  Pbinoipal  and  Agbnt  —  Oibcumstantial 

Evidence  or  Aobnoy. 

Agency  may  be  shown  by  circumstantial 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  fi  41.] 

4.  Apfealt— Hai^klebs  Ebbob— Submission  of 
Issues  to  Juby. 

Where  evidence  is  such  that  no  other  de- 
termination than  that  reached  by  the  jury  is 
possible,  submission  of  the  issue  to  the  jury  is 
not  prejudicial  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §S  4212-421&] 

5.  Teleobaphb  —  Negligence  in  Tbansmit- 
TiNQ  Message— Damages  fob  Mental  Suf- 
feeing. 

The  law  of  South  Carolina  permits  re- 
covery against  a  telegraph  company  for  mental 
anguish  resulting  from  negligence  in  receiving, 
transmitting,  or  delivering  messages. 

6.  Sams— Evidence— Sufficisnot— Place  of 
Negligence. 

£>vidence  held  sufficient -to  sustain  a  verdict 
on  the  theory  that  the  negligence  of  a  telegraph 
company,  causing  a  delay  in  transmission  of  a 
message,  was  committed  in  the  state. 

7.  Same— Actions  Against  Ofebatob— Dam- 
ages FOB  Mental  Suffebino. 

There  can  be  no  recovery  against  a  tele- 
graph oi)erator  for  mental  anguish,  disconnected 
from  bodily  injury,  resulting  from  delay  in  the 
transmission  of  a  message. 

Appeal  from  Common  Pleas  Circnit  Court, 
of  Bamberg  County ;  D.  B.  Hydrick,  Judge. 

Action  by  W.  H.  Fail  against  the  Western 
Union  Telegraph  Company  and  W.  C.  Sales. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed  as  to  the  telegraph  com- 
pany, and  reversed  as  to  Sales. 

John  R.  Bellinger,  for  appellants.  J.  F. 
Carter,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  the  defendant  company  and  W. 
O.  Sales  to  recover  damages  for  alleged  neg- 
ligent and  willful  delay  In  transmitting  and 
delivering  a  message  from  his  father  an- 
nouncing the  death  of  his  mother,  and  bid- 
ding him  come  at  once.  The  jury  rendered 
a  verdict  for  $500  as  compensatory  damages 
for  mental  anguish.  In  considering  the  de- 
fendant's appeal  from  the  judgment  render- 
ed, we  notice,  first,  the  exceptions  based 
upon  the  refusal  to  grant  motion  for  a  new 
trial,  made  upon  the  ground  that  there  was 
no  evidence  whatever  to  support  the  verdict. 

The  testimony  for  plaintiff  tended  to  show 
that  on  Saturday,  July  21,  1906,  not  later 
than  3:90  p.  m.  railroad  time,  or  4:30  Eastern 
time,  plaintiff's  father  caused  to  be  filed  at 
defendant's  office  at  Olar,  S.  C,  to  be  trans- 
mitted to  plaintiff  at  Summertown,  6a.,  the 
following  message:  **Mother  dead.  Come  at 
once."  The  message  was  delivered  to  a  Mr. 
Sales,  who  was  in  defendant's  office  at  the 
operator's  table,  and  the  charge  of  40  cents 
was  paid  to  blm  with  promise  to  pay  any 
other  expense,  and  he  was  urged  to  get  the 
message  off  immediately.  He  promised  to  do 
60,  and  said  that  he  would  send  a  service  mes- 
sage,   'the  defendant  claimed  that  the  mes- 


sage was  filed  at  6:30  p.  m.,  the  time  of  filing 
indorsed  on  message,  and  offered  evidence  to 
show  that  it  was  transmitted  to  the  Savan- 
nah relay  office  at  6:31  p.  m.  Eastern  time. 
Right  here  it  may  be  said  that  if  the  testi- 
mony for  plaintiff  as  to  the  time  of  filing 
the  message  at  Olar,  S.  C.,  was  true,  a  mat- 
ter wholly  for  the  jury,  there  was  an  un- 
reasonable and  unexplained  delay  In  trans- 
mission from  the  initial  office  in  this  state, 
a  delay  sufficient  to  account  for  the  failure 
of  the  message  to  reach  plaintiff  in  time. 
There  was  a  delay  of  about  two  hours  in 
transmitting  from  the  Savannah  office  to  Mid- 
vlUe,  6a.,  the  explanation  given  being  that 
the  wire  between  these  points  over  the  central 
was  grounded  at  7  o'clock  p.  m. ;  the  surmise 
being  that  a  tree  fell  across  the  wire,  which 
caused  defendant  to  use  a  wire  over  the 
southern  from  Savannah  to  Macon.  The 
Savannah  office  called  Midville  repeatedly, 
and  finally  at  9  o'clock  p.  m.  Eastern  time 
the  message  was  received  at  Midville.  The 
distance  from  Midville  to  Summertown  is 
about  five  miles.  There  was  no  telegraph 
line  between  these  two  points,  but  there 
was  a  telephone  line,  and  It  was  the  cus- 
tom to  transmit  messages  from  Midville  to 
Summertown  over  the  telephone  line.  The 
Midville  agent,  on  receiving  the  message, 
rang  the  telephone  for  Summertown,  but 
was  not  positive  that  he  rang  more  than 
one  time.  Oetting  no  answer  the  message 
was  filed,  it  then  being  after  office  hours, 
and  the  next  morning — Sunday — the  Mid- 
ville agent  again  rang  Summertown,  but 
getting  no  answer,  the  message  was  sent  to 
Summertown  by  the  conductor  of  the  Augusta 
&  Florida  Railroad  and  finally  was  delivered 
to  plaintiff  between  12  and  1  o'clock  that  day. 
A  service  message  was  started  from  Olar  to 
Midville  referring  to  the  message  in  question 
and  containing  the  words:  "Rush  delivery. 
We  pay  charge  for  same,"  signed,  "Olar,  S. 
C."  But  this  message  was  never  received 
at  the  Midville  office. 

The  telephone  agent  at  Summertown  testi- 
fied that  he  was  in  his  office  July  21,  1906. 
from  1  o'clock  p.  m.  to  9  o'clock  p.  m.,  except- 
ing for  a  short  while  when  he  was  at  supper, 
and  that  no  call  was  received  by  him  from 
the  Midville  office,  and  that  If  the  message 
had  been  forwarded  to  him  that  night  by 
9  o'clock  he  would  have  delivered  It  to  plain- 
tiff in  time  for  him  to  take  the  5  o'clodc  Sun- 
day morning  train  at  Midville.  The  plain- 
tiff, who  was  a  section  foreman  on  the  rail- 
road and  having  a  car,  testified  that  if  the 
message  had  been  delivered  to  him  that  nlgbt 
he  could  and  would  have  caught  the  said 
train  at  Midville,  and  reached  Olar  in  time 
for  his  mother's  burial,  but  because  of  the 
delay  he  was  only  able  to  catch  the  1:50 
p.  m.  Sunday  train  at  Midville,  and  In  con- 
sequence failed  to  reach  Olar  in  time  for 
the  burial,  which  occurred  late  Sunday  after- 
noon.    The  foregoing  statement  shows  that 
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there  was  no  lade  of  evidence  to  support  the 
▼erdlct  as  against  the  defendant  company. 

One  of  the  contentions  of  appellant  in  this 
connection  is  that  there  was  no  evidence  of 
negligence  in  transmission  between  Savannah 
and  MidviUe  because  it  appears  that  the  in- 
terruption was  due  to  an  act  of  God — ^the 
grounding  of  the  wires  by  the  falling  of  a 
tree  across  them.  In  order  to  excuse  a  com- 
mon carrier  for  nonperformance  because  of 
an  act  of  God  It  must  appear  that  the  act  of 
God  was  the  sole  preventing  cause,  and  that 
no  negligence  of  the  carrier  contributed  to 
the  result  Sonnebom  v.  Southern  Ry.  Co., 
65  S.  C.  509,  44  S.  B.  77;  Harzburg  v.  South- 
em  By.  Co..  65  S.  C.  543,  44  S.  B.  75.  If  the 
mere  surmise  be  true  and  the  wires  were 
grounded  by  the  falling  of  a  tree  across  them, 
there  was  nothing  to  show  that  defendant 
exercised  all  due  care  and  foresight  in  leav- 
ing such  a  tree  in  such  proximity  to  its  wires, 
and  that  the  fall  of  the  tree  was  due  to 
some  unforeseen  and  unusual  action  of  na* 
ture. 

We  next  notice  the  exceptions  to  the  ruling 
of  the  court  in  submitting  to  the  Jury  to 
say  whether  the  defendant  company  was 
bound  by  the  acts  of  Mr.  Sales  as  its  agent 
The  complaint  alleges  that  Sales  was  agent 
of  defendant  company,  and  this  was  denied 
in  the  answer.  As  already  stated  Sales  was 
in  defendant's  office  working  at  the  operator's 
table,  and  had  sent  messages  with  the  knowl- 
edge of  Blount,  who  had  been  the  regular 
agent  up  to  that  time.  Sales  was  there  to 
take  the  place  of  Blount,  and  had  been  in  and 
about  the  office  for  a  few  days  awaiting  the 
action  of  the  auditor  in  formally  turning  the 
office  over  to  him  as  successor  of  Blount 
The  message  transmitted  by  Sales  was  han- 
dled as  a  message  filed  with  the  company  by 
all  the  agents  of  the  company  along  the 
route,  and  was  recognized  as  such  by  the 
service  message  which  was  admittedly  sent 
from  Olar  by  the  defendant.  It  is  competent 
to  show  agency  by  circumstantial  evidence. 
Belton  V.  Tel.  Co.,  76  S.  O.  531,  57  S.  B.  29. 
It  was  favorable  to  defendant  to  leave  it  to 
the  jury  to  say  whether  Sales  acted  as  agent 
of  defendant  with  reference  to  this  particu- 
lar message  rather  than  for  the  court  to  de- 
termine the  question  as  matter  of  law  upon 
the  undisputed  facts.  Nor  was  there  any 
error  in  permitting  Blount  to  testify  that 
Sales  told  him  he  had  sent  the  message. 
Sales  was  a  party  defendant.  Besides,  there 
is  no  reasonable  ground  to  doubt  that  Sales 
was  defendant's  agent,  and  that  the  message 
was  in  fact  received  and  transmitted  by  de- 
fendant 

Finally,  it  is  contended  that  the  judgment 
should  not  stand  because  under  the  law  of 
Georgia  no  recovery  can  be  had  for  mental 
anguish,  and  that  the  delict,  if  any,  arose  in 
Georgia. 

Neither  In  the  pleadings  nor  in  the  evidence 
was  any  issue  raised  as  to  this  matter,  and 
it  was  brought  to  the  attention  of  Judge  Hyd- 


ride for  the  first  time  on  the  motion  for  a 
new  trial,  and  even  then  there  was  no  show- 
ing made  before  him  as  to  what  was  the  law 
of  Georgia  on  this  subject  It  is  argued, 
however,  that  in  the  absence  of  any  such 
showing  the  presumption  Is  that  the  com- 
mon law  prevails  in  Georgia,  and  that  such 
law  denies  the  right  to  recover  for  mental 
anguish.  Assuming  such  to  be  the  law  of 
Georgia,  the  judgment  may  stand.  The  law 
of  South  Carolina  permits  recovery  against  a 
telegraph  company  for  mental  anguish  re- 
sulting from  negligence  in  receiving,  trans- 
mitting, or  delivering  messages.  The  con- 
tract for  transmission  was  made  in  this 
state,  part  performance  was  to  be  made 
in  this  state,  and  there  was  evidence  of  a 
delict  in  this  state,  the  two  hours'  delay  above 
mentioned  In  transmission  from  the  initial  of- 
fice, sufficient  to  have  avoided  the  grounding 
of  the  wires  beyond  Savannah,  and  to  have 
enabled  the  message  to  reach  MIdville  in 
time  to  reach  plaintiff  before  the  closing  of 
the  Summertown  telephone.  We  cannot  say 
but  what  the  jury  based  their  verdict  upon 
the  evidence  as  to  negligence  committed  in 
this  state.  Walker  v.  Telegraph  Co.,  75  S.  C. 
527,  56  S.  B.  38.  It  is  therefore  not  neces- 
sary to  consider  whether  damages  under  our 
mental  anguish  statute  could  not  be  recov- 
ered in  this  state  for  negligence  committed 
in  Georgia.  The  judgment  must  therefore 
stand  as  to  the  Western  Union  Telegraph 
Company.  There  is,  however,  no  law  author- 
izing recovery  for  mental  anguish  disconnect- 
ed from  bodily  Injury  against  the  defendant 
W.  C.  Sales,  and  the  judgment  as  to  him 
must  be  set  aside. 

The  judgment  of  the  circuit  court  is  revers- 
ed as  to  defendant  W.  C.  Sales,  but  as  to  de- 
fendant Western  Union  Telegraph  Company 
it  is  affirmed. 

(79  8.  C.  246) 
STATE  ex  rel.  WfiLSH  et  al.  v.  JENNINGS, 
State  Treasurer,  et  al. 

(Supreme  Court  of  South  Carolina.     March  2, 
1908.) 

1.  Elections— Contests— Grounds. 

Unless  the  result  of  an  election  Is  changed 
or  rendered  doubtful,  it  will  not  be  set  aside  on 
account  of  mere  irregularities  or  illegalities. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  U  221,  248.] 

2,  Same— Review. 

As  to  findings  of  fact  in  an  election  contest, 
the  state  board  of  canvassers  is  a  tribunal  or 
last  resort. 

LEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  S  329.] 
8*  Intoxicating  Liquors  —  Local  Option  — 
Election — Authority  to  Hold. 

The  board  of  commissioners  of  election  for 
state  and  county  officers  may  hold  an  election 
under  Act  Feb.  16,  1907  (Acts  1907.  p.  463), 
coihmonly  known  as  the  "Carey-Cothran  Act, 
and  relating  to  the  manufacture,  sale,  etc.,  of 
alcoholic  liquors,  etc.,  since  the  statute  creating 
such  board  and  the  board  of  commissioners  of 
election  of  congressmen  or  other  federal  officers 
makes  the  two  boards  absolutely  separate. 
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4.   EUBCnONS  —  CONTESTfik-QUAUFICATION    OF 
VOTEBS— RbGISTBATION. 

Since  persons  registered  prior  to  1898  may 
vote  without  their  names  being  on  the  precinct 
books,  it  would  be  presumed  in  favor  of  the 
validity  of  an  election  that  the  law  had  been 
complied  with  as  to  persons  whose  names  did 
not  appear  on  such  books,  especially  where,  con- 
ceding the  entire  number  of  ballots  cast  by 
such  persons  to  be  illegal,  the  result  of  the 
election  would  not  be  changed  or  even  rendered 
doubtful. 

Certiorari  by  the  state,  on  the  relation  of 
J.  A.  Welsh  and  others,  against  R.  H.  Jen- 
nings and  others,  acting  as  the  state  board 
of  canvassers,  to  review  the  findings  of  the 
board  in  the  contest  of  an  election. 

Petition  dismissed. 

W.  P.  Pollock,  for  petitioners.  Smith  & 
Kirkland  and  E.  D.  Blakney,  for  respondents. 

POPE,  O.  J.  This  is  a  petition  to  this 
court  for  a  writ  of  certiorari  to  be  directed 
to  the  state  board  of  canvassers  for  the  pur- 
pose of  having  the  court  review  the  findings 
of  said  board  in  the  contest  of  an  election 
held  in  Chesterfield  county  on  August  13» 
1907,  under  the  act  of  the  General  Assem- 
bly of  February  16,  1907  (Acts  1907,  p. 
463),  commonly  known  as  the  "Carey-Cothran 
Act"  The  petition  alleges  many  irregulari- 
ties and  illegalities,  and  It  is  sought  to  be 
shown  that  the  whole  election  was  so  perme- 
ated by  them  that  the  result  of  the  election 
was  necessarily  rendered  doubtful.  In  this 
contention  the  contestants  were  sustained  by 
the  county  board  of  canvassers,  but  on  ap- 
peal to  tlie  state  board  the  finding  of  the 
county  board  was  reversed;  the  state  board 
holding  that  while  there  had  been  irregulari- 
ties and  illegalities,  none  of  them  violated 
any  constitutional  provision  nor  any  legisla- 
tive provision  of  the  Legislature  made  by 
that  body  essential  to  a  valid  election,  nor 
rendered  the  result  of  the  election  doubtful. 
Therefore  the  election  was  sustained.  Unless 
the  result  of  an  election  is.  changed  or  ren- 
dered doubtful,  it  will  not  be  set  aside  on 
account  of  mere  irregularities  or  illegalities. 
Wright  V.  Board  of  Canvassers,  76  S.  C.  588, 
57  S.  E.  536;  Birchmore  v.  Canvassers  (S. 
C.)  59  S.  E.  146.  It  is  likewise  well  settled 
that  as  to  findings  of  fact  the  state  board 
9f  canvassers  is  a  tribunal  of  last  resort 
Ex  parte  Whipper,  32  S.  C.  5,  10  S.  E.  579. 
Therefore,  unless  we  are  able  to  discover 
error  in  their  ooncluslons  of  law,  the  peti- 
Jon  must  be  dismissed. 

We  consider  first  the  question  as  to  wheth- 
er or  not  the  board  of  commissioners  of  elec- 
tion for  state  and  county  oflScers  oo«Id  prop- 
erly hold  the  election.  The  only  possible  de- 
termination of  the  question  seems  so  dear 
that  it  seems  a  waste  of  time  to  consider  it 
It  will  be  observed  that  the  statute  creating 
the  two  boards  of  commissioners  makes  them 
absolutely  separate.  Each  is  given  power  to 
appoint  managers  and  exercise  such  other 
provlsionary  duties  as  necessarily  devolve  up- 
on them.    It  would  be  Just  as  reasonable  for 


the  Protestants  to  contend  that  a  county  or 
state  officer  could  not  be  elected  without  the 
participation  of  commissioners  of  election  of 
congressmen  or  other  federal  officers. 

It  is  next  urged  that  there  was  in  the  coun- 
ty a  large  number  of  persons  whose  names 
appeared  upon  the  registration  books,  and 
to  whom  registration  certificates  had  been  is- 
sued by  the  registration  officers,  without  com- 
pliance to  law ;  that  probably  a  large  number 
of  such  voters  voted  in  the  election  here  be- 
ing contested.  The  state  board  found  as  a 
matter  of  fact  that  there  was  ^no  showing 
that  any  such  votes  were  cast  in  the  election. 
Therefore  it  would  be  merely  a  speculative 
question  for  this  court  to  determine  the  effect 
of  ballots  cast  by  such  registered  persons. 

Again  it  is  contended  that  152  persona 
were  permitted  to  vote  whose  names  did  not 
appear  upon  the  precinct  books,  and  that 
these  votes  are  necessarily  invalid.  The 
state  board  found,  however,  that  as  there 
was  no  showing  to  the  contrary,  and  as  the 
law  permits  certain  persons  to  vote  without 
their  names  being  on  the  precinct  books, 
namely,  persons  registered  prior  to  1896,  the 
law  must  be  presumed  to  have  been  com- 
plied with.  The  ballots  were  therefore  held 
valid.  The  board,  however,  went  further, 
and  demonstrated  the  fact  that  even  if  it 
be  conceded  that  this  entire  number  of  baj- 
lots  was  illegal,  even  then  the  result  of  the 
election  would  not  be  changed  or  even  ren- 
dered doubtful.  Likewise  with  all  of  the 
alleged  illegalities.  None  of  them  being  such 
as  to  ipso  facto  render  the  election  void,  we 
do  not  deem  it  necessary  to  review  them 
seriatim.  Suffice  it  to  say  that  there  has 
been  a  legal  election,  that  the  will  of  the 
body  of  citizens  has  been  legally  and  em- 
phatically expressed,  and  therefore  this  court 
will  not  disturb  the  election. 

It  is  the  judgment  of  this  court  that  the 
motion  be  denied  and  the  petition  dismissed. 

(79  S.  C.  Z6ii 

BERNARD  et  al.  v.  BERNARD  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 
1908.) 

1.  Judgment  —  Conclusiveness  —  Pasties 
Concluded— Unbobn  Remaindermen. 

In  a  proceeding  to  sell  lands  belonging  to 
a  trust  estate,  where  at  the  time  an  order  of 
sale  was  made  all  persons  who  were  then  in 
esse,  and  who  had  any  interest  in  the  trust  prop- 
erty, were  made  parties,  the  order  is  binding 
upon  subsequently  bom  remaindermen,  ana 
hence  the  rights  of  purchasers  at  the  sale  are 
not  affected  by  such  subsequent  births. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dlx- 
vol.  30,  Judgment,  S  1202.] 

2.  Pleading  —  Supplemental     Defense  — 
Right  to  Make— Discbetion  of  Coubt. 

The  right  to  an  order  allowing  purchasers 
at  a  master's  sale,  on  their  return  to  a  rule 
to  show  cause  why  they  do  not  complv  with 
their  bids,  to  allege  by  supplemental  pleading 
material  facts  occurring  subseauent  to  the  orig- 
inal pleading,  rests  in  the  aiscreticMi  of  the 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Pig. 
vol.  39,  Pleading.  S  833.] 
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Appeal  from  Common  Pleas  drcuit  Court 
of  Cbarleston  County;  Geo.  W.  Gage,  Judge. 

Action  by  Henry  O.  Bernard  and  others 
asalnst  Joseph  H.  Bernard  and  others  for 
sale  of  certain  trust  property.  From  a  Judg- 
ment requiring  certain  purchasers  at  such 
sale  to  comply  with  their  bids,  said  purchas- 
ers appeaL    Affirmed. 

Nathans  ft  Sinkler,  for  appellant  A.  G. 
Rhodes.  Von  Kolnitz  ft  Waring,  for  appel- 
lant Joseph  Maybank.  Smythe,  Lee  ft  Frost, 
for  respondents. 

GARY,  A.  J.  Mrs.  Clementine  H.  Bernard 
departed  this  life  years  ago  seised  and  pos- 
sessed of  considerable  real  estate  in  the  city 
of  Charleston,  which  she  devised  to  her  chil- 
dren for  life,  with  remainders  to  the  chil- 
dren of  each  child  living  at  the  time  of  her 
child's  death. 

The  facts  are  not  in  dispute,  and  are  thus 
set  out  in  the  decree  of  his  honor,  the  circuit 
Judge:  "It  appears  that  on  April  1,  18d7,  W. 
Gibbes  Whaley,  then  one  of  the  masters  of  this 
court,  recommended  the  sale  of  certain  par- 
cels of  property  belonging  to  the  said  estate, 
and  also  recommended  that  the  proceedings 
should  be  kept  open  for  the  puri)ose  of  mak- 
ing such  subsequent  sales  as  might  be  deem- 
ed advisable  by  the  trustees.  In  conformity 
with  this  report  Judge  Witherspoon,  presid- 
ing judge  of  the  court,  on  April  2,  1897,  made 
an  order,  which  contained  Inter  alia  the  fol- 
lowing provisions:  'Ordered,  adjudged,  and 
decreed  that  the  said  report  be,  and  is  here- 
by, confirmed,  and  the  master  is  directed  to 
carry  into  execution  the  recommendations 
therein  made;  further  ordered,  adjudged, 
and  decreed  that  the  master  proceed  to  sell 
the  property  set  forth  in  the  report  on  the 
terms  therein  set  out;  further  ordered,  ad- 
judged, and  decreed  that  these  proceedings 
be-  kept  open  so  that  from  time  to  time  such 
changes. may  be  made  in  the  office  of  the 
trustee  under  the  will  of  Mrs.  C.  H.  Bernard 
as  may  be  necessary,  and  any  other  changes 
or  alterations  in  the  management,  disposition, 
or  control  of  said  trust  property,  as  may  from 
time  to  time  be  deemed  advisable;  further 
ordered,  adjudged,  and  decreed  that  upon 
suggestion  of  plaintiff's  attorney  the  master 
shall  have  leave  to  report  to  the  court  such 
additional  descriptions  of  the  property  be- 
longing to  said  trust  estate  as  may  be  deem- 
ed necessary,  and  also  to  report  the  advisa- 
bility of  selling  or  disposing  of  the  same,  and 
to  sell  or  otherwise  dispose  of  the  same  from 
time  to  time  as  may  be  directed  by  this  hon- 
orable court,  or  a  judge  thereof.'  It  appears 
that  at  the  time  the  said  order  was  taken  all 
parties  who  were  then  in  esse,  and  who  had 
any  interest  in  the  said  property  under  the 
terms  of  the  will  of  Mrs.  C.  H.  Bernard,  were 
made  parties  to  this  proceeding.  Since  that 
time,  however,  certain  minors  have  been  bom, 
who  iiold  interests  in  the  remainders  in  the 
said  estate,  and  certain  parties  have  died* 


whose  children  have  fallen  heirs  to  their  in- 
terest in  the  property.  The  purchasers  ob- 
ject to  compliance  with  their  bids  on  the 
ground  that  these  subsequently  born  parties 
are  not  before  the  court,  and  that  consequent- 
ly they  will  not  be  bound  by  the  order  of  the 
court  decreeing  a  sale  of  the  property.  There 
is  a  distinction  in  the  question  which  arises 
as  to  various  properties.  The  George  and 
King  street  property  which  Is  under  contract 
of  sale  to  A«  G.  Rhodes,  and  the  King  street 
property  under  contract  of  sale  to  John  Mc- 
Allister, were  specifically  mentioned  in  the 
master's  report  of  April  1,  1897,  and  were 
ordered  to  be  sold  under  the  decree  of  Judge 
Witherspoon  dated  April  2, 1897.  On  the  oth- 
er hand,  the  Broad  street  property,  which  is 
under  contract  of  sale  to  Jos.  Maybank,  M. 
D.,  and  the  Magazine  street  property,  which 
is  under  contract  of  sale  to  A.  H.  ft  H.  W. 
Silcox,  copartners  as  Silcox  ft  Co.,  were  not 
specifically  mentioned  in  the  report,  and  con- 
sequently were  not  ordered  to  be  sold  by  the 
court  in  the  order  of  April  2, 1897."  • 

Master  H.  W.  Mitchell,  Jr.,  who  succeeded 
Master  Whaley,  made  a  report  on  the  28th 
of  October,  1907,  to  the  effect  that  an  offer 
to  purchase  the  property  on  Broad  street 
had  been  made  by  Dr.  Joseph  Maybank,  and 
he  recommended  that  a  sale  be  ordered  by 
the  court,  which  order  was  made  on  the  13th 
of  November,  1907. 

The  only  objection  urged  by  the  purchasers 
why  they  should  not  be  required  to  comply 
with  their  bids  was  that  the  subsequently 
bom  remaindermen  are  not  parties  to  the  ac- 
tion, and  therefore  will  not  be  bound  by  the 
order  of  the  court  that  the  property  be  sold. 

There  are  several  exceptlonis,  but  they  are 
dependent  upon  the  view  which  this  court 
takes  of  the  objection  Just  mentioned.  In  the 
case  of  Moseley  v.  Hankinson,  22  S.  C.  323, 
Mr.  Chief  Justice  Mclver,  In  behalf  of  the 
court,  uses  this  language :  ''The  general  rule 
in  equity  undoubtedly  is  that  all  persons  who 
are  materially  Interested  in  the  subject  of 
the  suit  must  be  made  parties,  but  it  is  equal- 
ly true  that  this  rule  is  subject  to  some  ex- 
ceptions, and  the  practical  inquiry  is,  does 
this  case  fall  within  any  of  the  exceptions? 
•Without  undertaking  anything  like  a  review 
of  the  case,  we  think  the  authorities  show 
that  the  contingent  remaindermen  who  were, 
in  esse,  and  within  the  Jurisdiction  of  the 
court,  were  necessary  parties.  In  MUford's 
Equity  Pleadings  (page  174)  it  is  said:  'Con- 
tingent limitations  and  executory  devises  to 
persons  not  in  being  may  in  like  manner  be 
bound  by  a  decree  against  a  person  claiming 
a  vested  estate  of  inheritance,  but  a  person 
in  being,  claiming  under  a  limitation  by  way 
of  executory  devise,  not  subject  to  any  pre- 
ceding vested  estate  of  inheritance  by  which 
it  may  be  defeated,  must  be  made  a  party  to 
a  bill  affecting  his  rights* — citing  numerous 
authorities.  These  authorities  establish  the 
doctrine  that  while,  as  a  general  rule,  the 
contingent  remaindermen  are  necessary  par- 
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ties,  yet  where  they  are  not  in  esse  at  the 
time,  and  there  is  before  the  court  a  person 
entitled  to  a  prior  vested  estate  of  inherit- 
ance, and  perhaps,  if  there  is  no  prior  vested 
estate  of  inheritance,  then  if  the  person  enti- 
tled to  the  prior  life  estate  and  the  trustees 
are  parties,  the  court  may  make  a  decree  that 
will  conclude  the  rights  of  such  contingent 
remaindermen,  but  they  do  not  warrant  the 
idea  that  the  contingent  remaindermen  who 
are  in  esse,  and  can  be  made  parties,  can  be 
safely  dispensed  with.  •  •  •  The  very  ob- 
ject of  applying  to  the  court  is  to  obtain  au- 
thority for  disposing  of  the  interests  of  oth- 
ers, and  those  really  entitled  to  such  inter- 
ests must,  if  practicable,  be  made  parties  to 
any  proceeding  by  which  it  is  proposed  to 
dispose  of  their  interests."  This  language 
is  quoted  with  approval  in  Rutledge  v.  Fish- 
bume,  66  S.  a  155,  44  S.  E.  564,  97  Am.  St 
Rep.  757,  which  case  is  conclusive  of  the  ques- 
tion under  consideration. 

Ck>nceding  that  the  subsequently  bom  re- 
cnaindermen  have  the  right  to  intervene,  they 
nevertheless  would  be  bound  by  all  orders  in 
the  case  before  they  were  made  parties,  and 
for  a  stronger  reason  the  purchasers  are 
bound  by  such  orders.  Furthermore,  even  if 
the  return  to  the  rule  to  show  cause  should 
be  construed  as  an  application  for  a  supple- 
mental pleading  on  the  part  of  the  purchasers 
alleging  material  facts  subsequently  occur- 
ring, the  right  to  an  order  allowing  such  sup- 
plemental pleading  rests  in  the  discretion  of 
the  court,  and  there  are  no  facts  in  the  record 
tending  to  show  that  the  discretion  was  abus- 
ed in  this  instance.  Gopeland  v.  Ck>peland, 
60  S.  a  135,  38  S.  E.  260. 

It  is  the  Judgment  of  this  court  that  tlie 
Judgment  of  the  circuit  court  be  affirmed. 


(79  8.  C.  361) 

GRIFFIN  V.  NATIONAL  LIGHT  ft  THORI- 
UM CO. 

(Supreme  Ck>urt  of  South  Carolina.    March  17, 
1908.) 

1.  Waters  awd  Wateb  Coubses— Pollution 
—Actions— Parties. 

In  an  action  by  the  owner  of  a  dam  for 
damages  caused  by  defendant's  acts  in  leaving 
loose  sand  on  the  banks  of  the  stream,  which 
was  washed  into  the  pond  created  by  the  dam, 
and  in  pollating  the  waters,  a  third  person 
-whose  land  is  covered  by  the  pond  is  not  a 
necessary  party,  no  relief  being  sought  againat 
him. 

2.  Same— RiPABiAN  Rights. 

Each  owner  of  land  through  which  a  stream 
flows  is  entitled  to  a  reasonable  use  of  the 
stream  consistent  with  the  corresponding  enjoy- 
ment by  the  other  owners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  SS  38,  84.] 

3.  Saick. 

One  negligently  placing  on  the  banks  of  a 
stream  sand  which  he  dug  np  in  such  a  mttnner 
as  to  unreasonably  injure  a  riparian  owntr, 
and  negligently  digging  up  swamp  mud,  poltu> 
ing  the  waters  of  the  stream,  rendering  the  same 
unfit  for  use,  is  liable  for  the  injuries  sustained. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  55.] 


Appeal  from  Common  Pleas  Circnit  Court 
of  Greenville  County ;  Ernest  Gary,  Judge. 

Action  by  Thomas  M.  Griflln  against  the 
National  Light  ft  Thorium  Company.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.    Affirmed. 

Sirrine  ft  Charles,  for  appellant  B.  M. 
Shuman,  for  respondent 

GARY,  A.  J.  This  is  an  appeal  from  an 
order  overruling  a  demurrer  to  the  complaint. 
The  complaint,  as  stated  in  the  argument  of 
the  appellant's  attorneys,  stripped  of  its 
formal  parts,  contains,  in  brief,  the  follow- 
ing allegations:  'Tlaintiif  is  the  owner  of  a 
tract  of  land  in  Greenville  county  containing 
49%  acres,  through  which  a  stream  of  water 
flows  known  as  "Reedy  Fork  creek,"  which 
stream  is  formed  by  the  junction  of  two 
brooks,  which  unite  about  one-half  of  a  mile 
above  a  mill  pond  maintained  by  plaintiff  on 
said  creek.  The  dam  is  12  feet  high,  about 
300  yards  long,  and  backs  water  about  300 
yards  above  said  dam,  about  100  yards  there- 
of being  on  plaintlfiTs  said  tract  of  land,  and 
about  200  yards  thereof  being  on  land  of  one 
William  M.  Lenderman  adjoining  the  same; 
the  plaintiff  now  and  at  all  the  times  herein- 
after mentioned  having  and  owning  the  right 
in  fee  simple  to  back  water  on  land  of  said 
Wm.  M.  Lenderman  and  overflow  the  same. 
Plaintiff  maintains  a  corn  and  wheat  mill 
operated  by  water  power,  and  a  ginnery,  saw- 
mill, and  wood-working  machinery  operated 
by  steam,  which  is  generated  in  a  35-horse 
power  boiler,  taking  water  from  said  stream. 
The  engine  also  operates  a  small  dynamo. 
About  15  months  ago  defendant  commenced 
digging  monazite  in  the  beds  of  the  forlcs  of 
the  creek,  and  also  on  the  banks  and  on  cer- 
tain bottom  lands  adjoining  the  same.  That 
in  gathering  the  monazite  defendant  has  'neg- 
ligently, and  in  disregard  of  plaintiff's  rights, 
placed  sand  so  dug  up  by  them  in  Islt^  quan- 
tities in  said  streams  and  on  the  banks  there- 
of, and  in  the  said  bottom  lands  adjacent 
thereto,'  and  in  addition  to  this  are  guilty  of 
'negligently  leaving  it  there  in  a  loose  condi- 
tion, and  negligently  allowing  it  to  remain 
where  so  placed.'  The  defendant  has  also 
blasted  out  a  shoal  on  its  land,  and  Vhen- 
ever  an  average  shower  of  rain  falls  on  said 
forks  of  said  creek  said  sand  has  been  and 
is  washed  and  carried  by  the  water  through 
said  streams  in  the  plaintiff's  mill  pond  in 
laige  quantities,  which  has  been  settling  and 
is  still  settling  in  plaintiff's  said  pond,  un- 
til now  it  has  been  filled  at  least  one-fourth 
of  its  depth  before  said  sand  commenced  to 
be  washed  therein,  so  that  plaintiff's  water 
power  furnished  by  said  i)ond  has  been  great- 
ly impaired,  and  rendered  very  much  less 
efficient  and  very  much  weakened.  That  the 
defendant  in  digging  said  monazite  as  afore- 
said dug  up  and  is  digging  up  a  dark  and  dirty 
swamp  mud,  which  pollutes  the  water  in  said 
streams,  rendering  it  black  in  color,  and  rea- 
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dering  It  nnflt  to  be  used  In  said  boiler,  fill- 
ing it  with  black  mud  and  cankering  the  iron, 
thereby  damaging  the  said  boiler,  and  ren- 
€lering  it  less  efficient,  and  making  it  dan- 
gerous from  liability  to  crack  and  explode, 
and  rendering  said  water  unfit  for  plaintltTs 
stock  to  drink,  which  stock  he  kept  and  wa- 
tered from  said  stream,  and  rendering  said 
water  offensive  In  smell,  the  said  water  in 
said  polluted  condition  flowing  through  said 
creek  over  plaintiff's  said  land.*  That  it 
would  be  impossible  to  remove  all  of  said 
sand  from  said  pond  by  washing  or  blowing 
out  the  same  through  the  flood  gates  of  said 
dam,  and  if  plaintiff  should  attempt  the 
same  he  has  about  8  acres  of  very  productive 
bottom  land  on  said  creek  Just  below  said 
dam  which  would  be  utterly  ruined  thereby 
by  reason  of  said  sand  being  spread  over  it 
by  the  overflow  of  the  water  and  said  sand 
settling  on  the  same.  It  is  alleged  that  the 
plaintiff  has  been  damaged  in  the  sum  of 
$1,995,  and  is  about  to  suffer  irreparable  In- 
Jury,  and  he  asks  for  said  sum  of  money,  and 
for  a  permanent  injunction/* 

The  defendant  demurred  to  the  complaint 
on  two  grounds,  the  flrst  of  which  was: 
"That  it  appears  upon  the  face  thereof  that 
there  is  a  defect  of  parties,  in  that  William 
M.  Lenderman,  the  person  seised  of  the  re- 
mainder of  the  premises  mentioned  in  the 
complaint  other  than  the  part  alleged  to  be 
held  by  the  plaintiff,  is  not  made  a  party 
plaintiff  in  the  action."  The  plaintiff  is  not 
seeking  any  relief  against  Lenderman,  and 
the  appellant  has  not  made  it  appear  that  he 
Is  a  necessary  party  in  determining  whether 
the  defendant  has  violated  the  rights  of  the 
plaintiff.  This  ground  of  demurrer  was 
therefore  properly  overruled. 

The  second  ground  of  demurrer  was  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  for  the  rea- 
sons set  forth  in  the  demurrer.  The  rights 
of  the  owners  of  the  upper  and  lower  stream 
have  recently  been  considered  by  this  court 
In  the  case  of  White  v.  Mfg.  Co.,  60  S.  O.  254,i 
which  is  conclusive  of  the  question  under 
consideration.  In  that  case  Mr.  Chief  Jus- 
tice Mclver,  as  the  organ  of  the  court,  in 
oommentlng  on  th^  case  of  Dumont  v.  Kel- 
logg, 29  Mich.  420,  18  Am.  Rep.  102,  used  this 
language:  "In  that  case  it  was  held  that 
the  different  owners  of  land  through  which 
a  stream  flows  are  each  entitled  to  a  rea- 
sonable use  of  the  same,  and  an  injury  to 
one  owner,  incidental  to  the  reasonable  use 
of  the  stream  by  another  gives  no  right  of 
redress."  In  the  case  of  Dumont  v.  Kellogg, 
supra,  it  is  said :  "As  between  different  pro- 
prietors on  the  same  stream,  the  right  of  each 
qualifies  that  of  the  other,  and  the  question 
always  is  not  merely  whether  the  lower  pro- 
prietor suffers  damage  by  the  use  of  the  wa- 
ter above  him,  nor  whether  the  quantity  fiow- 
Ing  on  is  diminished  by  the  use,  but  wheth- 
er under  all  the  circumstances  of  the  case 
the  use  of  the  water  by  one  is  reasonable  and 

'<8  S.   B.  466. 


consistent  with  a  corresponding  enjoyment 
by  the  other."  The  rule  is  thus  stated  by 
Chief  Justice  Shaw  In  Cary  v.  Daniels,  8 
Mete.  (Mas&)  477,  41  Am.  Dec.  532:  *.*Each 
proprietor  is  entitled  to  such  use  of  the 
stream  so  far  as  it  is  reasonably  conformable 
to  the  usages  and  wants  of  the  community, 
and  having  regard  to  the  progress,  improve- 
ment in  hydraulic  works,  and  not  inconsist- 
ent with  a  likewise  reasonable  use  by  the 
other  proprietors  of  land  on  the  same  stream 
above  and  below."  In  the  case  of  White  v. 
Mfg.  Co.,  60  S.  C.  264,  38  S.  E.  456,  the  court 
stated  that  *'it  seems  to  be  well  settled  that 
the  question  whether  a  riparian  proprietor 
has  made  a  reasonable  or  unreasonable  use 
of  the  water  in  a  stream  is  a  question  of  fact 
for  the  Jury."  The  allegations  of  the  com- 
plaint are  to  the  effect  that  the  defendant, 
in  disregard  of  the  plaintiff's  rights,  negli- 
gently placed  the  sand  which  it  dug  up  in 
such  a  manner  as  unreasonably  to  injure 
the  property  of  the  plaintiff;  also  that  in 
digging  the  monazite  the  defendant  also  dug 
up  a  dirty  swamp  mud  which  polluted  the 
waters  of  the  streams  and  rendered  them 
unfit  for  use.  The  authorities  hereinbefore 
mentioned,  to  which  may  be  added  the  case 
of  Threatt  r.  Mining  Co.,  49  S.  C.  95,  26  S. 
E.  970,  show  that  the  demurrer  was  also 
properly  overruled  on  the  second  ground. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(TO  S.  C.  357) 
WATTS  et  al.  ▼.  WHETSTONE  et  al. 

(Supreme  Court  of  South  Carolina.     March  17, 
190a) 

1.  AoKwowLBDGMENT>— Authority  to  Take— 
Grantob. 

A  notary  public  who  is  grantor  In  a  deed  is 
incapable  of  certifying  that  one  of  its  witnesses 
declared  on  an  oath  that  he  saw  the  deed  signed, 
sealed,  and  executed,  and  his  certificate  does  not 
entitle  the  deed  to  be  recorded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Acknowledgment,  §S  104,  105.] 

2.  Deeds— Invalid  Reoobd— Effect. 

The  registry  of  a  deed  recorded  without 
proper  probate  is  not  notice. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  Geo.  W.  Gage,  Judge. 

Action  by  Ellen  Watts  and  others  against 
Lloyd  and  Samuel  Whetstone  and  Robert  and 
John  Garvin  and  others.  Decree  dismissing 
the  complaint,  and  plaintiffs  and  Lloyd  and 
Samuel  Whetstone  and  Robert  and  John  Gar- 
vin appeal.    Affirmed. 

Jas.  F.  Izlar,  for  appellant  Claude  E.  Saw- 
yer, guardian  ad  litem.  Hendersons,  for  cer- 
tain defendants. 

POPE,  C.  J.  This  action  was  begun  some 
time  in  June,  1903.  It  had  for  its  object 
partition  of  about  500  acres  of  land  in  Aiken 
county  amongst  the  heirs  at  law  of  Elizabeth 
Garvin,  deceased.  Her  husband,  Wesley  Gar- 
vin, was  originally  a  party,  but  has  since 


704 


60  SOUTHEASTERN  REPORTER. 


(s.a 


died.  The  heirs  at  law  of  Elizabeth  were 
the  said  Wesley  Garvin  and  her  six  children, 
Ella  Whetstone,  wife  of  Press  Whetstone, 
Ellen.  Watts,  wife  of  Thomas  Watts^  Joseph 
A.  Garvin,  Elestlne  Cathrine  Garvin,  Robert 
Garvin,  and  William  Garvin;  the  two  last 
being  minors,  who  appeared  by  their  guard- 
ian ad  litem.  The  defendant  Ella  Whetstone 
departed  this  life  intestate,  leaving  as  her 
helri  Press  Whetstone,  her  husband,  and  her 
two  children,  Lloyd  Whetstone  and  Samuel 
Whetstone,  both  of  whom  are  minors.  The 
defendants  to  this  action  were  the  two  mi- 
nors, Lloyd  Whetstone  and  Samuel  Whetstone. 
The  defendant  John  Garvin  died  intestate. 
His  heirs  at  law  were  Nancy  Garvin,  James 
G.  Garvin,  J.  Felder  Garvin,  Jacob  Aaron 
Garvin,  Sarah  Ann  Garvin,  and  Emma  Ck)urt- 
ney  and  Charles  L.  Temples.  By  agreement 
of  parties  under  an  order  therefor  it  was  re- 
ferred to  W.  M.  Jordan,  master  for  Aiken 
county,  to  take  all  relevant  testimony  offered 
by  the  respective  parties,  and  report  said 
testimony  and  any  special  matter.  The  testi- 
mony was  so  reported.  The  cause  came  on 
to  be  heard  before  his  honor,  George  W. 
Gage,  and  by  his  decree  filed  the  23d  of  Jan- 
uary, 1907,  he  found  that  the  plaintiffs  were 
not  entitled  to  the  relief  which  they  demand- 
ed, and  required  that  the  complaint  be  dis- 
missed. From  that  decree  the  plaintiffs  and 
the  defendants  Lloyd  Whetstone  and  Samuel 
Whetstone  have  appealed  to  this  court. 

The  questions  raised  by  the  appeal  will  be 
considered.  It  seems  that  the  two  brothers 
Robert  Garvin  and  John  Garvin,  both  citi- 
zens of  Aiken  county,  have  had  a  very  un- 
pleasant family  law  suit  See  Garvin  y. 
Garvin,  27  S.  C.  472,  4  S.  E.  148;  Garvin  v. 
Garvin,  31  8.  C.  581,  10  S.  E.  507,  17  Am.  St 
Rep.  48;  Garvin  v.  Garvin,  34  S.  a  389,  13 
S.  E.  625;  and  Garvin  v.  Garvin,  40  S.  O. 
435,  19  S.  E.  79.  Both  of  them  having  died, 
the  contest  has  been  carried  on  by  their  chil- 
dren. It  refers,  so  far  as  this  suit  is  con- 
cerned, to  a  tract  of  land  of  500  acres  in 
Aiken  county  on  the  waters  of  Cedar  creek 
and  south  Edisto  river,  and  bounded  now,  as 
formerly,  on  the  north  by  lands  of  H.  Ott 
east  by  lands  of  Carson  Davis,  south  by  lands 
of  T.  Friday,  and  west  by  lands  of  Franklin 
Johnson.  It  seems  that  the  tract  of  land 
was  sold  as  the  property  of  Robert  Garvin 
by  Holley,  sheriff  of  Aiken  county,  under  a 
Judgment  held  by  one  Fox,  and  purchased  at 
sheriff*s  sale  by  John  Garvin.  It  is  admitted 
on  all  sides  that  this  was  a  valid  lien  upon 
said  lands  and  the  oldest  of  said  Hens,  and 
by  said  purchase  at  said  sheriff  sale  John 
Garvin  got  a  paper  title  to  said  land.  These 
facts  were  so  found  by  the  circuit  Judge,  and 
from  this  conclusion  there  is  no  appeal. 

But  it  is  claimed  that  the  deed  from  Rob- 
ert Garvin  to  tils  daughter  Elizabeth  Garvin 


for  the  500  acres  of  land  was  and  Is  a  valid 
title  to  her  heirs  at  law,  parties  to  this  suit 
The  Judge  holds  that  such  is  not  the  fact, 
first,  because  the  deed  from  Robert  Garvin  to 
Elizabeth  Garvin  was  not  proved  as  requir- 
ed by  law.  The  effort  to  prove  the  deed 
itself  was  attempted  through  a  certified  copy 
of  a  deed  on  the  records  of  the  court,  which 
is  no  record;  it  being  an  effort  to  prove  the 
existence  of  a  deed  by  the  proof  of  a  probate 
of  said  deed  made  by  one  of  Its  witnesses 
taken  before  the  grantor  as  a  notary  public 
The  Judge  holds  that  such  proof  was  improp- 
er, and  refers  to  the  case  of  Woolfolk  v. 
Graniteville  Manufacturing  Co.,  22  S.  C.  332. 
It  seems  that  Robert  Garvin,  who  made  th«* 
deed  in  question,  was  a  notary  public,  and 
as  such  notary  public  certified  that  one  Gar- 
vin on  oath  declared  that  he  saw  the  deed 
signed,  sealed,  and  executed,  and  that  the 
register  of  mesne  conveyances  of  Aiken  coun- 
ty upon  the  face  of  said  certificate  made  rec- 
ord of  said  deed,  and  that  a  certified  copy  of 
said  deed  was  the  only  evidence  offered  of 
such  deed.  The  Judge  held  as  Just  stated 
that  the  probation  of  such  deed  was  nnlaw- 
ful,  and  did  not  entitle  the  deed  to  be  record- 
ed; and  therefore  no  color  of  title  was  fur- 
nished by  it  In  addition  to  the  case,  supra, 
we  cite  from  21  Enc.  of  L.  (2d  Ed.)  p.  568, 
which  says:  "A  notary  who  is  a  party  to 
or  interested  In  a  conveyance  is  incapable  of 
taking  the  acknowledgment  thereof  to  the 
same  extent  that  any  other  officer  wonld  be 
incapable  under  similar  circumstances."  If 
there  was  no  lawful  record  to  the  deed,  no 
notice  to  the  world  was  imparted  thereby,  so 
John  Garvin  and  his  assignees  were  not  af- 
fected by  said  deed.  But  in  addition  to  the 
weakness  of  appellant's  title  it  was  contend- 
ed that  Robert  Garvin's  conveyance  to  his 
daughter  was  without  valuable  consideration, 
and  would  not  impart  color  of  title  to  her 
heirs. 

It  was  further  contended  that  the  appel- 
lants had  not  possession  of  the  entire  prem- 
ises in  dispute.  All  they  claimed  was  a  ''pos- 
session  patch"  of  less  than  one  acre.  The 
said  Elizabeth  never  lived  on  the  land,  but 
resided  nine  miles  away,  and  none  of  her 
heirs  or  assigns  have  lived  upon  it.  The  cir- 
cuit Judge,  therefore,  found  as  facts  that  the 
testimony  of  possession  and  acts  of  dominion 
were  too  meager  to  warrant  the  conclusion 
that  Elizabeth  and  her  representatives  ever 
owned  the  land,  or  were  entitled  to  claim  any 
part  of  it 

Let  the  exceptions  be  reported.  We  OTer- 
rule  each  and  every  of  them,  because  this  la 
a  law  case,  and  the  facts  found  by  the  cir- 
cuit Judge  are  conclusive  upon  us,  and  his 
positions  of  law  are  entirely  satisfactory. 

We,  therefore,  affirm  the  Judgment  of  tb» 
circuit  court 
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(T9  S.  C.  388) 

JOHN  SLAUGHTER  GO.  t.  KING  LUMBER 
CO. 

(Supreme  Court  of  South  Carolina.    March  17, 
1908.) 

1.  AJPPKAI.  —  PBEStTMPTlbnS  —  Depobitions— 
MANifBB  OF  Taking. 

Act  1902,  23  St.  at  Large,  p.  1072,  declares 
that  every  person  deposing  as  provided  in  the 
preceding  sections  shonld  be  sworn,  and  his 
testimonj  reduced  to  writing  bv  the  officer  tak- 
ing 'the  deposition  or  by  himself  in  the  officer's 
presence,  and  by  no  other  person,  and  shall, 
after  being  reduced  to  writing,  be  subRcribed  by 
the  deponent,  provided  that  the  section  should 
not  prevent  the  use  of  stenographers  for  taking 
such  testimony,  but  that  the  testimony  when 
taken  by  stenographers  should  be  reduced  to 
writing  or  typewriting,  and  shall  be  read  over 
by  the  witnesses.  Held  that,  where  a  dej)osi- 
tion  was  typewritten  and  the  officer  testified 
that  he  took  it  at  his  office,  it  will  be  presumed 
on  appeal  that  the  officer  himself  reduced  the 
testimony  to  typewriting;  the  statute  only  re- 
<iniring  testimony  de  bene  esse  to  be  read  over 
to  the  deponent  when  taken  down  by  a  stenog- 
rapher and  afterwards  transcribed. 
Z  Depositions— Cebtifigate. 

Where  a  notary  taking  a  deposition  certi- 
fied that  the  witnesses  were  examined  before 
him  at  his  office,  and  that  the  testimony  of  each 
witness  was  read  over  to  him  before  the  deposi- 
tion was  subscribed  by  the  witness,  the  certifi- 
cate showed  a  substantial , compliance  with  23 
Stat.  1072. 

&   TBIAIi— DiBECTION  OF  VEBDICT— UnOONTBO- 

VEBTED  Evidence. 

When  defendant   offers   no   evidence,   and 

ElaintifTs  evidence  all  points  to  a  verdict  in 
is  favor,  the  court  may  properly  direct  such 
verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §(  336,  380-^95.] 

4.  Sahb--Dibbotion  of  Vebdiot  Aftbb  Sub- 
mission. 

Where  the  court  could  have  properly  direct- 
ed a  verdict  before  submitting  a  case  to  the 
jury  in  the  first  instance,  it  was  authorized,  on 
the  jury  returning  a  verdict  contrary  to  the 
evidence,  to  then  direct  a  verdict  in  accordance 
therewith. 

Appeal  from  Common  Pleas  Clrcalt  Court 
of  Florence  County;    D.  E.  Hydrick,  Judge. 

Action  by  the  John  Slaughter  Company 
a^inst  the  King  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

George  Galletty  and  J.  W.  Ragsdale,  for 
appellant.  Willcox  ft  Willcoz,  for  respond- 
ent. 

JONBS,  J.  Plaintiff  brought  this  action 
for  the  balance  alleged  to  be  due  on  account 
for  furnishing  materials  and  performing  lab- 
or for  defendant  "in  the  construction  of  the 
heating,  plumbing,  ventilating,  gas  piping, 
and  roofing  connected  with  or  incident  to  a 
certain  goverment  building  in  the  city  of 
Goldsboro,  N.  C"  Judgment  was  for  plain- 
tiff in  the  sum  of  $511.84,  the  full  amount 
claimed. 

Defendant's  first  exception  assigns  error 
in  admitting  the  testimony  de  bene  esse  of 
J.  B.  Taylor  on  two  groirnds:  (1)  That  the 
deposition  was  not  reduced  to  writing  by  the 
officer  or  witness  in  his  presence;  (2)  that  the 
deposition  was  reduced  to  typewriting,  and 
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not  to  writing,  and  was  not  read  over  to  the 
witness  before  signing.  The  statute  on  the 
subject  (23  St  at  Large,  p.  1072)  declares: 
"Every  person  deposing  as  provided  in  the 
preceding  sections  shall  be  cautioned  and 
sworn  to  testify  the  whole  truth  and  care- 
fully examined.  His  testimony  shall  be  rer 
duced  to  writing  by  the  officer  taking  the 
deposition,  or  by  himself  in  the  officer's  pres- 
ence, and  by  no  other  person,  and  shall,  after 
it  has  been  reduced  to  writing,  be  subscribed 
by  the  deponent:  Provided,  that  this  shall 
not  be  construed  to  prevent  the  use  of  stenog- 
raphers for  the  purpose  of  takiug  such  testi- 
mony, but  the  testimony  so  taken  by  such 
stenographers  shall  be  reduced  to  writing  or 
typewritten  and  read  over  to  such  witnesses." 
It  appears  that  the  deposition  was  typewrit- 
ten, and  the  officer  taking  it  certified  that 
he  took  the  same  at  his  office.  In  taking  tes- 
timony de  bene  esse  typewriting  is  as  good 
as  any  other  writing.  Stoddard  v.  Hill,  38 
S.  C.  390'  17  S.  B.  13&  It  is  presumed  in 
this  case  tiiat  the  officer  himself  reduced  the 
testimony  to  typewriting.  The  statute  re- 
quires testimony  de  bene  esse  to  be  read  over 
to  deponent  only  when  it  is  taken  down  by 
a  stenographer  and  afterwards  transcribed. 
Edgefield  Mfg.  Co.  v.  Maryland  Casualty  Co., 
78  S.  C.  73,  58  S.  E.  909. 

The  second  exception  charges  -error  In  the 
admission  of  testimony  de  bene  esse  of  E.  M. 
Dunning  and  B.  M.  Cook,  t>ecause  neither  the 
certificate  of  the  officer  nor  the  deposition 
shows  that  the  testimony  was  reduced  to 
writing  by  the  officer  or  by  the  witness  in  his 
presence,  and  because  the  same  was  not  read 
over  to  the  witness  before  it  was  signed  by 
him.  The  notary  public,  W.  J.  Gibson,  be- 
fore whom  the  testimony  was-taken,  certified: 
"  •  •  •  The  foregoing  witnesses  •  ♦  • 
were  examined  before  me  at  my  office. 
•'  •  ♦  I  further  certify  that  the  testimony 
of  each  witness  was  read  over  to  him  before 
the  same  was  subscribed  to."  Since  the  tes- 
timony was  taken  before  the  officer  and  read 
over  to  the  witnesses  before  they  signed  it, 
the  provisions  of  the  statute  were  substan- 
tially carried  out  If  the  officer's  certifi- 
cate means  that  be  took  the  testimony  in 
typewriting  himself,  the  case  falls  within  the 
ruling  above.  If  the  certificate  means  that 
a  stenographer  in  the  strict  sense  took  down 
the  testimony  in  shorthand  and  transcribed 
into  typewriting  and  the  same  was  read  over 
to  the  witness  before  signing,  the  case  falls 
squarely  within  the  letter  of  the  proviso.  If 
the  certificate  means  that  some'  one  took  the 
testimony  before  the  officer  upon  a  type- 
writer directly  from  the  witness  and  the  te* 
timony  was  read  over  to  the  witness  before 
signing,  the  case  falls,  if  not  within  the  let- 
ter of  the  statute,  certainly  within  its  pur- 
pose and  meaning  and  is  substantial  compli- 
ance. 

The  third  and  fourth  exceptions  are  to  the 
direction  by  the  court  of  a  verdict  for  the 
full  amount  claimed.    The  case  was  submit- 
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ted  to  the  Jury  and  a  verdict  returned  for 
$466.84.  Upon  inquiry  by  the  presiding  Judge 
as  to  the  manner  of  arriving  at  that  amount, 
the  foreman  stated  that  certain  deductions 
were  made  from  the  account  claimed,  one  of 
which  was  a  mere  entry  in  pencil  on  the  back 
of  the  account  The  court  then  stated  that 
there  was  no  testimony  supporting  the  de- 
ductions made  by  the  Jury,  and  directed  the 
foreman  to  write  a  verdict  for  the  amount 
claimed,  $511.84.  We  have  carefully  ex- 
amined all  the  testimony  In  the  case,  and  find 
no  evidence  supporting  any  views  other  than 
that  plaintiff  was  entitled  to  the  full  amount 
of  the  claim.  It  is  well  settled  that  when 
defendant  offers  no  evidence,  and  the  evi- 
dence of  j)lalntiff  all  points  one  way,  the 
Judge  may  direct  a  verdict.  Uzzell  v.  Horn, 
71  S.  C.  438,  51  S.  B.  253,  and  cases  cited. 
If  the  court  could  have  properly  directed  a 
verdict  before  submitting  the  case  to  the 
Jury  in  the  first  instance,  the  fact  that  he 
chose  to  send  the  case  to  the  Jury,  and,  up- 
on their  finding  contrary  to  the  evidence, 
afterwards  directed  a  verdict,  is  immaterial. 
The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(fO  s.  C.  302) 

PEARSON  et  al.  v.  BREEDBN. 

PEARSON  V.  PEARSON  et  al. 

^Supreme  Ck>urt  of  Sooth  Carolina.    March  13, 
1908.) 

1.  Infants— Actions— GuABDiAW  Ad  Litem— 
Pbogeedings  fob  Appointment. 

A  guardian  ad  litem  for  infant  defendants 
may  properly  be  appointed  on  petition  of  their 
mother,  who  is  plamtifF,  where  the  complaint 
shows  that  there  is  no  conflict  in  Interest  be- 
tween herself  an4  the  infants. 

2.  Same  —  Appointment  by  Olebk— Confib- 
mation  bt  Judge. 

An  appointment  of  a  guardian  ad  litem  for 
infant  defendants  in  an  action  was  improperly 
made  by  the  derk  of  court,  but  before  the 
cause  was  heard  the  judge  of  the  court  con- 
firmed the  appointment  Held,  that  the  con- 
firmation was  equivalent  to  an  original  appoint- 
ment, and  corrected  the  error  in  the  appoint- 
ment by  the  clerk. 

3.  Evidence  —  PBESUMpTioNS-nJuDiciAL  Pro- 
ceedings—Heaking. 

Where  a  judge  who  presides  at  a  term  of 
court  afterwards  files  a  decree  in  a  cause  which 
was  on  the  docket,  the  legal  presumption  is  that 
there  was  a  hearing  according  to  law  resulting 
in  the  decree,  as  every  act  of  a  court  of  compe- 
tent jurisdiction  is  presumed  to  be  rightfully 
done. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S  104.] 

4.  CouKTs— Want  of  Jubisdiction— Irbegu- 

LABITY— BVIDENCB— PBOOF    BY    RECOBD. 

To  sustain  an  attack  on  the  jurisdiction  of 
a  court  of  general  jurisdiction,  or  on  the  legality 
of  its  proceedings,  the  lack  of  jurisdiction  or 
illegal  action  must  appear  affirmatively  from  the 
record. 

5.  Stipulations  — Necbssitt  fob  Wbitino  — 
Tbial  out  of  Ooubt-^Statutes. 

Under  Code  Oiv.  Proc.  1902.  §  144,  allowing 
a  trial  out  of  court  by  consent  of  the  parties  and 
Civ.  Code  1902.  S  2736,  allowing  a  trial  at 
chambers  by  consent  of  parties,  the  consent  need 
not  be  in  writing. 


6.  Same— CouBT  Rule. 

Circuit  court  rule  14  provides  that  no  agre^ 
ment  or  consent  between  parties,  or  their  at- 
torneys, in  respect  to  the  proceedings  in  a  cans*, 
shall  be  binding,  unless  entered  in  the  form  cf 
an  order  by  consent,  or  is  in  writing,  or  made 
in  onen  court  and  noted  in  the  judge's  minates. 
Held,  that  the  rule  has  no  application  to  as 
agreement  which  is  admitted  or  hiaa  been  carried 
into  effect. 

7.  Evidence  —  Pbesumptions  —  Bjebuttal  - 
Sufficiency  of  Evidengb. 

Evidence   to   rebut   the   presumption    th. 
where  a  judge  who  presides  at  a  term  of  coort 
afterwards  tiles  a  decree  in  a  cause  which  «i> 
on  the  docket,   there  was  a  hearin|^  acccvdiiis 
to  law,  considered  and  held  insufficient. 

Appeal  from  Common  Pleas  Circuit  Coon 
of  Marlboro  County;  B.  W.  Memmingv. 
Judge. 

Action  by  John  F.  Pearson  and  others 
against  John  L.  Breeden.  From  an  order 
refusing  to  set  aside  a  decree  and  a  sale 
thereunder,  plaintiffs  appeal.    Affirmed. 

Knox  Livingston  and  Stevenson,  Mahesoc 
&  Stevenson,  for  appellants.  J.  S.  Hudsoo. 
0.  P.  Townsend,  McColl  &  McCoU,  and  Ed- 
ward Mclver,  for  respondent 

WOODS,  J.    This  appeal  Is  from  an  order 
refusing  to  open  and  set  aside  a  decree  of 
Judge  COthran  of  5th  November.   18S6,  aod 
the  Judicial  sale  of  a  tract  of  land  made 
thereunder.    The  following  agreed  statement 
of  facts  api)ears  in  the  record:  "In  18o7  John 
Adams  and   others  conveyed  the    lands  iih 
volved  herein  to  John  Pearson  and  his  wife. 
Nancy  Pearson,  who  in  turn  in  1870  convey- 
ed to  Charles  T.  Pearson.     Nanqy  Peaison 
failed  to  affix  her  seal  to  the  deed,  and  after 
her  death  John  Pearson,  her  husband,  and 
her  other  heirs  at  law.  Joined  in  another  deed 
conveying  the  premises  to  Charles  T.  Pear- 
son.   Thereafter  Charles  T.  Pearson  died  Id 
1883,  and  his  estate  being  insolvent,  his  wid 
ow,  on  December  13,  1884,  brought  an  actioc 
to  marshal  assets  and  wind  up  the  estate.   Is 
this  proceeding  it  became  necessary  to  de- 
termine what  estate  Chas.  T.  Pearson  held  is 
these  lands,  and  his  honor.  Judge  Cothran. 
by  decree  dated  November  5,  1886,  construed 
the  deed  as  giving  the  lands  in  fee  conditiona] 
in  part,  and  in  fee  simple  in  part,  to  Charles 
T.   Pearson,  and  held  them   subject   to  his 
debts,  and  decreed  them  to  be  sold  in  aid  of 
assets.     At  the  sale  James  B.   Breeden.  a 
mortgage   creditor,   bought  the  premises  in 
question  for  $2,680,  and  this  sale  was  rci>i)rt- 
ed  to  the  court  and  confirmed  on  April  21. 
1887,  and  thereafter  upon  the  death  of  Jaiu« 
B.  Breeden  under  the  provision  of  his  wil. 
title  to  this  property  vested  in  his  brother  W. 
K.  Breeden,  who  on  the  29th  day  of  Decem- 
ber, A.  D.  1891,  conveyed  the  same  to  John  L 
Breeden,  respondent  in  this  motion.    Tber^ 
after,  that  is,  on  the  25th  day  of  March.  A.  D. 
1903,  a  suit  on  the  equity  side  of  the  court  of 
common  pleas  for  Marlboro  county  was  in- 
stituted by   Lucy   Charles   Pearson,   by  l»r 
guardian  ad  litem,  against  the  other  heirs  at 
law  of  Charles  T.  Pearson  and  John  Lk  Bree- 
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den  as  party  In  possession,  for  partition  of 
tills  tract  of  land.  John  L.  Breeden  in  his 
answer  set  up  exclusive  title  in  himself  under 
tlie  sale  of  the  estate  of  the  C.  T.  Pearson 
land,  and  the  chain  of  conveyance  above  set 
forth,  and  also  by  way  of  plea  in  bar  the 
proceedings,  Judgment,  and  sale  of  this  land 
in  the  suit  to  marshal  the  assets  of  the  estate 
of  Charles  T.  Pearson,  an(l  pending  this  suit, 
to  wit,  on  30th  May,  A.  D.  1905,  the  infant 
defendants  having  become  of  age  made  a  mo- 
tion to  open  the  judgment  and  set  aside  the 
sale,  alleging  the  court  was  without  Juris- 
diction to  render  the  above  decree  on  the 
grounds:  First  that  the  proceeding  was 
heard  outside  the  county,  and  at  chambers, 
contrary  to  law;  second,  that  the  guardian 
ad  litem  of  the  infant  def^dants  was  ap- 
l)ointed  by  the  clerk  of  the  court,  which  ap- 
pointment the  clerk  had  no  power  to  make; 
third,  that  they  were  injured  and  deprived  of 
their  rights  in  the  above  proceeding  in  that 
the  deed  above  construed  to  give  a  fee  condi- 
tional to  Charles  T.  Pearson  gave  him  only  a 
life  estate,  and  they  are  now  entitled  to  the 
fee  in  remainder,  and  that  the  premises  were 
sold  far  below  their  real  value.  Judge  Mem- 
minger  refused  the  motion  in  a  formal  order. 
From  the  order  refusing  this  motion  the  de- 
fendants John  F.  Pearson,  James  Pearson^ 
Annie  May  Pearson,  and  Lucy  Pearson  now 
appeal  to  this  court" 

The  questions  first  to  be  determined  are: 
(1)  Was  a  guardian  ad  litem  appointed  for 
the  infant  defendants  in  accordance  with 
law?  and  (2)  did  Judge  Gothran  have  Juris- 
diction to  hear  and  determine  the  cause  when 
he  undertook  to  do  so?  The  infant  defendants 
were  properly  served,  and  the  appointment 
of  a  guardian  ad  litem  was  made  on  the  peti- 
tion of  their  mother  with  whom  they  resid- 
ed. It  is  true  their  mother,  was  plaintiff  in 
the  cause  and  the  children  were  defendants; 
but  an  inspection  of  the  complaint  shows 
that  so  far  from  there  being  any  conflict  of 
interest,  the  mother  was  really  alleging  the 
land  to  be  the  property  of  the  children,  and 
not  subject  to  the  debts  of  her  husband.  The 
original  appointment  of  T.  I.  Rogers  as  guard- 
ian ad  litem  under  this  service  of  the  in- 
fants and  petition  of  the  mother  was  im- 
properly made  by  the  clerk,  who  was  not  au- 
thorized by  law  to  make  the  appointment; 
but  on  6th  May,  1885,  before  the  cause  was 
heard,  Judge  Hudson  made  an  order  confirm- 
ing the  appointment.  This  confirmation  of  an 
irregular  appointment  was  equivalent  to  an 
appointm«it  by  Judge  Hudson  under  t^e 
I)etition  of  Mrs.  Pearson.  There  was,  there- 
fore, no  defect  whatever  in  the  appointment 
of  the  guardian  ad  litem.  The  Jurisdictional 
question  is  less  simple,  but  it  may  be  made 
equally  clear.  The  contention  of  respondent 
is  (1)  that  the  cause  was  heard  In  open  court 
at  Bennettsvlile  by  the  court  of  common  pleas 
for  Marlboro  county,  and  (2)  that,  If  it  be 
considered  heard  at  Chambers  in  Darlington, 
as  appellants  contend,  then  it  was  so  heard 


by  all  parties  including  the  guardian  ad 
litem.  Since  the  cause  was  on  the  docket  of 
the  court  of  common  pleas  for  Marlboro  coun- 
ty at  the  September,  1886,  term,  and  Judge 
Gothran  who  presided  at  that  term  after- 
wards filed  a  decree  therein,  the  legal  pre- 
sumption is  that  there  was  a  hearing  accord- 
ing to  law,  resulting  in  the  decree.-  Counts 
V.  Wilson,  45  S.  a  571,  23  S.  E.  942;  Clem- 
son  V.  Pickens,  42  S.  C.  512,  20  S.  B.  401; 
Chafee  v.  Postal  Co.,  35  S.  C.  372,  14  S.  E. 
764 ;  Harvey  v.  Tyler,  2  Wall.  (U.  S.)  328,  17 
L.  Ed.  871. 

The  prmclple  is  thus  set  forth  in  Vorhees 
V.  Jac]£son,  10  Pet.  449,  9  L,  Ed.  490:  "There 
is  no  principle  of  law  better  settled  than  that 
every  act  erf  a  court  of  competent  Jurisdic- 
tion shall  be  presumed  to  have  been  rightly 
done,  until  the  contrary  appears.  This  rule 
applies  as  well  to  every  Judgment  or  decree 
rendered  in  the  various  stages  of  their  pro- 
ceedings, from  the  initiation  to  their  com- 
pletion, as  to  their  adjudication  that  the 
plaintiff  has  a  right  of  action.  Every  matter 
adjudicated  becomes  a  part  of  their  record, 
which  thenceforth  proves  itself,  without  re- 
ferring to  the  evidence  on  which  it  has  beeh 
adjudged.**  In  his  work  on  "Judgments" 
(page  329)  Black  formulates  the  rule  thus: 
**The  Judgment  of  a  domestic  court  having 
general  superior  Jurisdiction  Is  always  to 
be  presumed  regular  and  valid,  and  founded 
upon  Jurisdiction  properly  and  duly  acquired, 
until  the  contrary  Is  definiteljr  made  to  appear 
in  some  permissible  manner." 

To  rebut  this  presumption  the  appellants 
rely  on  the  docket  of  the  court  and  the  Jour- 
nal of  the  clerk,  on  both  of  which  appears  as 
to  this  cause  only  the  entry  "continued," 
without  any  reference  to  a  hearing,  and  on 
an  agreement  found  in  the  Judgment  roll 
that  the  cause  might  be  heard  at  chambers, 
signed  by  the  attorneys  for  all  the  adult  par- 
ties, but  not' by  Mr.  Rogers,  the  guardian  ad 
litem.  Inasmuch  as  importance  was  attach- 
ed to  this  paper,  it  is  set  out  in  full :  "We 
the  undersigned  attorneys  representing  all 
the  parties  in  the  above  stated  case,  hereby 
consent  that  the  above-stated  case  may  be 
heard  at  chambers  by  his  honor,  Judge  Coth- 
ran,  and  Ay  decree  necessary  may  be  made 
by  him,  and  that  the  case  was  called  at  the 
regular  term  of  the  court  of  Marlboro  coun- 
ty in  'September  last,  and  was  left  open,  sub- 
ject to  be  heard,  if  all  the  attorneys  consent- 
ed, 23d  October,  1886."  The  remark  "contin- 
ued" does  not  Imply  the  case  was  not  heard, 
because  if  it  had  been  heard  and  the  decree 
of  sale  then  and  there  made  a  continuance 
would  have  been  necessary  nevertheless,  for 
it  would  have  remained  for  the  court  to  con- 
sider and  pass  upon  the  clerk's  report  of  the 
sale  at  some  future  term.  The  mere  absence 
from  the  docket  and  from  the  clerk's  Journal 
of  any  memorandum  of  the  hearing  is  not 
such  evidence  that  the  case  was  not  in  fact 
heard  as  would  be  sufficient  to  rebut  the  pre- 
sumption that  the  decree  was  made  after  a 
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regular  trial  of  the  cause.  The  presumption 
Is  that  the  trial  and  all  other  proceedings 
leading  up  to  a  decree  were  had  according  to 
law  without  the  record  affirmatively  showing 
the  regularity  of  procedure.  To  sustain  an 
attack  on  the  Jurisdiction  of  a  court  of  gen- 
eral Jurisdiction,  or  on  the  legality  of  its 
proceedings,  it  is  the  lack  of  Jurisdiction,  or 
illegal  action  of  the  court  that  must  appear 
affirmatively  from  the  record.  Glemson  v. 
Pickens,  supra;  Harvey  v.  Tyler,  supra; 
Vorhees  v.  Jackson,  supra.  The  fact  that  an 
agreement  to  try  the  cause  at  chambers  was 
found  among  the  papers  in  the  Judgment  roll, 
signed  by  all  the  counsel  except  the  guardian 
ad  litem,  does  not  tend  to  show  that  the 
cause  was  actually  heard  at  chambers.  The 
presumption  is  that  a  circuit  Judge  does  his 
duty,  and  therefore  in  this  case  it  is  to  be 
presumed  Judge  Cothran  would  have  refused 
to  hear  the  case,  except  in  open  court,  with- 
out the  consent  of  the  guardian  ad  litem  and 
all  the  other  parties.  Judging  the  issue  here 
made  by  the  record,  and  disregarding  all  oth- 
er evidence,  the  appellants  have  failed  to 
show  the  cause  was  beard  at  chambers,  and 
not  In  open  court 

The  appellants'  case  is  not  strengthened 
even  if  the  parol  evidence  is  considered.  The 
affidavit  of  Mr.  McColl,  one  of  the  counsel 
for  the  plaintiff,  mother  of  appellants,  was 
to  the  effect  that  the  cause  was  called  in 
open  court,  the  pleadings  read,  and  extended 
argument  made,  by  Judge  Townsend  on  be- 
half of  creditors  in  support  of  the  construc- 
tion of  the  deeds,  which  would  give  the 
debtor,  Pearson,  such  a  title  as  would  enable 
the  court  to  order  the  land  sold  for  the  pay- 
ment of  his  debts ;  that  Mr.  T.  I.  Rogers,  an 
attorney  of  the  court,  who  was  guardian  ad 
litem,  at  the  conclusion  of  Judge  Townsend's 
argument  asked  for  and  obtained  further 
time  to  submit  his  argument;  that  the  next 
day  the  court  unexpectedly  adJ6umed  with- 
out hearing  the  argument  of  Mr.  Rogers.  In 
his  affidavit  Mr.  McOoll  says  he  has  no  recol- 
lection as  to  the  agreement  to  hear  the  cause 
at  chaml>er8.  Judge  Townsend's  affidavit  does 
not  vary  from  Mr.  McGoirs,  except  that  it  is 
therein  stated  the  agreement  for  the  hearing 
at  chambers  was  drawn  by  him,  atfd  the  fail- 
ure of  Mr.  Rogers  to  sign  in  pursuance  of  a 
verbal  agreement  was  due  to  inadvertence. 
The  affidavit  of  Mr.  McLaurin,  Judge  Town- 
send's associate  counsel,  is  to  the  same  effect, 
except  that  it  makes  no  reference  to  the  writ- 
ten agreement  for  a  hearing  at  chambers. 
The  affidavit  of  Mr.  Rogers,  the  guardian  ad 
litem,  was  that  he  had  no  recollection  of 
being  in  the  courthouse  when  the  case  was 
called;  that  during  the  sitting  of  the  court, 
or  seen  after  it  adjourned,  at  the  instance  of 
some  counsel  in  the  cause,  he  agreed  to  go 
to  Darlington  and  argue  the  case  In  behalf 
of  the  infant  defendants,  and  subsequently 
did  go  to  Darlington  and  argue  the  costruc- 
tlon  of  the  deeds  before  Judge  Cothran.    If 


the   recollection  of   Messrs.   Townsend   and 
McLaurin  is  taken  as  a  correct  statement  of 
the  facts,  it  is  manifest  the  case  must  be  re- 
garded heard  in  open  court  in  Bennettsville. 
with  the  privilege  allowed  as  a  matt^  of 
grace  to  the  guardian  ad  litem  to  submit 
further   argument   at  chambers.    Lorick   t. 
Motley,  69  S.  O.  667,  48  S.  E.  614.     But  if 
these  affidavits  be. excluded,  and  considera- 
tion be  given  only  to  the  recollection  of  Mr. 
Rogers  in  the  matter,  as  stated  in  hia  affida- 
vit, there  is  still  no  adequate  ground  to  set 
aside  the  Judgment    From  this  affidavit  it 
clearly  appears  that  Mr.  Rogers  as  guardian 
ad  litem  not  only  consented  to  hear  the  cause 
at  chambers  In  Darlington,  but  in  pursuance 
of  his  consent  went  forward  and  participat- 
ed in  the  hearing.    Neither  section  144,  Code 
Civ.  Proc.  1902,  which  allows  the  trial  out  of 
court  where  the  cause  is  situated  by  consent 
of  the  parties,  nor  section  2736,  Civ.  Code 
1902,  which  allows  the  trial  at  chambers  by 
consent  of  the  parties,  requires  the  consent 
to  be  in  writing.    But  rule  14  of  the  circuit 
court  provides:    "No  agreement  or  consent 
between  the  parties,  or  their  attorneys,  in 
respect  to  the  proceedings  in  a  cause,  shall 
be  binding,  unless  the  same  shall  have  been 
reduced  to  the  form  of  an  order  by  consent 
and  entered ;  or  unless  the  evidence  shall  be 
In  writing,  subscribed  by  the  party  against 
whom  same  shall  be  alleged,  or  by  his  attor- 
ney or  counsel ;  or  unless  made  in  open  court 
and  noted  by  the  presiding  Judge  or  the  ste- 
nographer on  his  minutes  by  the  direction  of 
the  presiding  Judge."    Under  this  rule  the 
court  will  not  hold  a  party  or  his  counsel 
bound  to  do  or  abstain  from  doing  anything 
in  pursuance  of  an  agreement  not  shown  to 
have  been  made  in  accordance  with  the  rulei 
But  that  is  a  very  different  thing  from  up- 
rooting a  Judgment  which  has  resulted  from 
an   unwritten  agreement  to  try  a  case  at 
chambers,  when  the  agreement  was  actually 
carried  into  effect  by  the  trial.  '  As  to  this 
consent  to  try  the  cause  at  chambers  the 
statute  gave  to  the  guardian  ad  Hem  the  same 
power  to  bind  the  infant  that  the  adult  par- 
ties had  to  bind  themselvesw    The  rule  of 
court  was  adopted  to  prevent  disputes  as  to 
the  existence  and  terms  of  agreements,  and 
it  is  generally  held  such  rules  have  no  ap- 
plication when  the  agreement  is  admitted,  or 
where  it  has  been  carried  into  effect    AIl- 
meroth  v.  Bertrani  Cady  Co.,  102  Mo.  156, 
76  S.  W.  701;    McLaughlin  v.  Clausen,  116 
Cal.  487,  48  Pac.  487;    Mut  Life  Ins.  Od.  v. 
O'Donnel,  146  N.   Y.  275,  40  N.  B.  787,  48 
Am.  St  Rep.  796. 

Therefore,  whether  we  look  at  the  record 
alone,  or  consider  it  in  connection  with  the 
affidavits,  the  appellants  were  bound  by  the 
decree  of  Judge  Cothran  adjudging  and  or- 
dering the  sale  of  the  lands  for  the  payment 
of  the  debts  of  Charles  T.  Pearson. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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1.  Cabbtebb— Tbanspobtation  of  Livb  Stock 

— ^INJUBIES— VALUB— BlIX    OF    LADING— BS- 
TOFPEL. 

Where  a  bill  of  lading  for  the  transporta- 
tion of  males  stipulated  that  their  agreed  value 
"was  $100  each,  and  that  the  carrier's  liability 
should  not  exceed  that  sum  per  head  in  case>  of 
loss  or  injury,  the  shipper  was  estopped  to  claim 
for  any  mule  a  greater  value  than  $100. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  9.  Carriers,  i  936.] 

2.  Same— Evidence. 

Where  a  bill  of  lading  for  the  transporta- 
tion of  mules  limited  their  value  to  $100  each^ 
the  shipper,  in  an  action  for  injury  to  the  mules, 
'was  not  thereby  precluded  from  showing  that 
the  actual  value  of  mules  injured  exceeded  that 
sum,  not  for  the  purpose  of  allowing  a  greater 
recovery  per  heaa,  but  to  enable  the  jury  to 
estimate  tne  damage  done  to  each  animal  with- 
in the  limit  specified. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  9,  Carriers,  $  959.] 

8.  Same— Extent   of   Liabilitt— Intebest— 
Damages. 

Where  a  statute  regulating  common  car- 
riers provided  that  in  case  of  loss  or  damage 
to  goods  not  settled  within  60  days  a  carrier 
should  be  liable  for  the  amount  of  such  loss  and 
damage,  with  interest  thereon,  from  the  date  of 
the  filihg  of  the  claim,  and  that,  anless  the  con- 
signee recover  in  the  action  the  full  amount 
claimed,  no  penalty  shall  be  recovered,  interest 
on  the  amount  of  the  actual  loss  established  is 
recoverable  from  the  time  of  filing  the  claim, 
whether  the  amount  of  the  loss  be  greater  or  lees 
than  the  amount  claimed,  though  no  penalty 
can  be  assessed  unless  the  full  amount  claimed 
is  recovered. 

4.  TBTAI^-lNSTBTJCTnONB— MATTEBS   OF   FACT. 

Where,  in  an  action  against  a  carrier  for 
Injories  to  certain  mules,  there  was  no  dispute 
as  to  the  fact  that  the  claim  filed  was  for  $347.- 
50,  an  instruction  that,  if  the  jury  should  find 
for  plaintilf  in  that  amount  plaintiff  was  en- 
titled to  interest  on  that  sum,  or  any  less  sum, 
from  January  31.  1906,  to  the  filing  of  the 
claim,  but  that  plaintiff  could  not  recover  in- 
terest on  any  greater  sum  than  that  specified 
in  the  claim  as  filed,  even  though  plaintiff  es- 
tablished greater  damages,  was  not  objectionable 
as  a  charge  in  respect  to  matters  of  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  SS  439-466.f 

5.  CoMMEBCE— Intesstats    Commebce— Stais 
Regulations. 

Civ.  Code  1902,  |  1710,  in  so  far  as  it  im- 
poses on  a  common  carrier  the  duty  to  trace 
shipments  as  a  condition  of  exemption  from  lia- 
bility for  loss,  is  not  unconstitutional,  as  a  vio- 
lation of  the  interstate  commerce  clause  of  the 
federal  Constitution. 

6.  Same— Penalties. 

Act  Feb.  23,  1903  (24  St  at  Large,  p.  81), 
imposing  a  penalty  of  $50  to  be  paid  the  con- 
signee by  a  carrier  doing  business  within  the 
state  for  failure  to  adjust  and  pay  a  claim  for 
loss  of  freight  while  in  its  possession  within  a 
specified  time,  is  not  unconstitutional  as  an  at- 
tempt to  regulate  interstate  commerce. 

7.  Same— Connecting  Cabbiebs— Agents. 

Act  May  13,  1903  (24  St.  at  Large,  p.  1), 
making  each  carrier  the  agent  of  its  connecting 
carrier  from  whom  it  receives  freight,  and  liable 
•or  freij^ht  lost  damaged,  or  destroyed  by  such 
jonnecting  carrier,  is  invalid,  as  violation  of  the 


interstate  eommeice  clause  of  the  federal  Con- 
stitution. 

[Ed.  Note,— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Ck)mmerce,  {  S4.]  . 

8.  Cabbiebs  —  Connecting  Cabbiebs  —  Injtt- 
by  to  Animals— Instbuctions. 

In  an  action  for  injuries  to  plaintiffs  mnles 
shipped  over  the  line  of  different  connecting 
carriers,  an  instruction  that  if  one  of  the  mules 
sued  for  was  not  lost  by  defendant  company, 
but  by  some  other  railroad  company,  defendant 
would  still  be  responsible  therefor,  unless  it  in- 
formed plaintiff  within  40  days  after  filing  their 
daim,  when,  where,  and  by  which  carrier  the 
loss  occurred,  was  erroneous  as  ignoring  the 
provision  of  Civ.  Code  1902,  S  1710,  exonerat- 
mg  the  terminal  carrier  from  liability  for  loss 
not  occurring  on  its  lines,  if,  after  due  diligence, 
it  is  unable  to  trace  the  line  on  which  the  loss 
occurred. 

9.  Same— BuBDEN  of  Pboof. 

Where  a  bill  of  lading  for  transportation  of 
mules  limited  each  carrier's  liability  to  its  own 
line,  the  burden  was  on  the  terminal  carrier  to 
show  that  the  loss  of  one  of  the  mules  in  ques- 
tion did  not  occur  on  its  lines. 

10.  Same— Information  Concebning  Loss. 
Civ.  Code  1902,  fi  1710,  requires  adjustment 

of  loss  or  damage  for  goods  by  carriers  within 
40  days,  and  on  failure  to  do  so,  or  to  trace  the 
freight  and  inform  the  party  notifying  the  car- 
rier of  the  loss,  when,  where,  and  by  which  car- 
rier the  freight  was  lost,  dama|;ed,  or  destroyed 
within  such  time,  then  the  carrier  is  made  liable 
for  all  loss,  damage,  or  destruction,  as  if  the 
same  had  occurred  on  its  lines,  provided  that 
if  the  Initial  terminal  or  delivering  road  can 
prove  that  by  the  exercise  of  due  diligence  it  has 
been  unable  to  trace  the  line  on  which  the  loss 
occurred,  it  shall  be  excused  from  liability  under 
such  section.  Held  that  where  plaintiff  received 
information  from  the  terminal  carrier  of  the 
death  of  one  of  a  shipment  of  mules,  which  was 
taken  out  of  the  car,  within  two  days  after 
the  arrival  of  the  car  at  destination,  and  plain- 
tiff's claim  demanded  damage  for  loss  of  mule 
thrown  out  of  car  at  Nashville,  Tenn.,  the  ter- 
minal carrier  was  entitled  to  an  instruction  ex- 
onerating it  from  such  loss,  if  the  information 
given  was  all  that  it  could  give  after  the  ex- 
ercise of  due  diligence,  though  such  information 
was  not  as  specific  as  required  by  such  section. 

11.  Same— Point  of  In jubt— Presumption. 
Where,  in  an  action  for  injuries  to  mules. 

there  was  evidence  that  the  injured  mules  when 
delivered  to  defendant,  the  terminal  carrier, 
were  apparently  in  good  condition,  it  would  be 
presumed  that  the  injury  occurred  while  the 
mules  were  in  defenda[nt's  possession. 

Appeal  from  Circuit  Court,  Sumter  Ck>uD- 
ty;   J.  C.  Elugh,  Judge. 

Action  by  Wlnslow  Bros,  ft  0>.  against  the 
Atlantic  Coast  Line  Bailroad  (Company. 
Judgment  for  plaintiff,  and  defendant  ap^ 
peals.     Reversed  on  condition. 

P.  A.  Willcox  and  Mark  Reynolds,  for  ap- 
pellant   L.  D.  Jennings,  for  respondents. 

JONES,  J.  This  suit  was  brought  to  re- 
cover damages  for  loss  of  one  mule  and  In- 
jury to  three  others,  aggregating  $422.50, 
while  in  transit  from  Kansas  City,  Mo.,  to 
Sumter,  S.  C,  and  for  the  statutory  penalty 
of  $50  for  failure  to  adjust  and  pay  the 
claim  within  90  days  from  the  filing  thereof. 
Judgment  upon  verdict  w*as  recovered  for 
$455.40.    * 

We  will  not  consider  in  detail  appellant's 
25  exceptions,  several  of  which  were  with- 
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drawn  on  the  hearing,  but  will  consider  the 
material  and  controlling  questions  involved 
in  the  appeal. 

1.  In  the  bill  of  lading  introduced  In  evi- 
dence by  plaintiffs,  the  parties  agreed  upon 
$100  as  the  value  of  each  mule,  and  there 
was  a  stipulation  that  in  consideration  of  a 
reduction  in  freight  the  liability  of  the  car- 
rier or  carriers  shall  not  exceed  that  sum 
per  head  in  case  of  loss  or  Injury  to  said 
live  stock.  The  claim  as  filed  by  plaintiffs 
with  the  defendant  company  was  for  one 
mule  thrown  out  of  the  car  at  Nashville, 
Tenn.,  $147.50 ;  injury  to  sorrel  mule  In  hind 
legs,  $100 ;  Injury  to  black  horse  mule  in  hind 
legs,  $75;  injury  to  black  mare  mule  in  one 
hind  leg,  $25~aggregatliig  $347.50.  As  to 
the  third  item  the  complaint  alleged  Injury 
to  the  extent  of  $100,  and  as  to  the  fourth 
Item  injury  to  the  extent  of  $75.50.  The 
court  allowed  plaintiff  to  offer  testimony  to 
show  that  the  value  of  the  mules  was  $175, 
with  a  view  to  show  the  extent  of  the  Injury 
to  the  damaged  mules;  and  exceptions  are 
taken  to  this  ruling,  upon  the  ground  that 
plaintifiCs  are  estopped  by  their  contract  to 
claim  for  any  mule  a  greater  value  than 
$100.  There  is  no  doubt  that  plaintiffs  are 
estopped  by  their  contract  from  claiming  a 
greater  sum  than  $100  per  head  for  loss  or 
injury  to  their  stock  (Johnstone  v.  Railroad 
CJo.,  39  S.  0.  55,  17  S.  E.  512) ;  but  the  tes- 
timony was  not  admitted  for  the  purpose  of 
allowing  a  greater  recovery  per  head  than 
such  sum,  but  to  enable  the  jury  to  prop- 
erly estimate  the  damage  done  to  each  ani- 
mal within  the  limit  specified,  and  to  this 
end  it  was  proper  to  show  the  actual  value 
of  each  animal.  The  contract  merely  pro- 
vides that  the  liability  of  the  carrier  shall 
not  exceed  $100  per  head  "in  case  of  loss  or 
injury  to  said  live  stock,"  which  does  not 
mean  that  you  must  start  out  with  $100  as 
the  actual  value  of  each  animal,  and  then 
estimate  the  injury  by  reference  to  a  per- 
centage of  that  value;  but  the  inquiry  is, 
how  much  was  the  particular  animal  injured 
by  refterence  to  its  actual  value  when  deliv- 
ered to  the  carrier,  subject  to  the  limita- 
tion that  recovery  shall  not  exceed  the  sum 
stipulated?  On  the  trial  the  plaintiff  with- 
drew all  claims  for  $100  for  the  mule  which 
died,  leaving  $375  as  the  amount  for  which 
recovery  was  sought,  and  the  court  instruct- 
ed the  jury  that  no  recovery  could  be  had 
as  damages  for  a  greater  sum  than  $100  for 
loss  or  injury  to  any  mule. 

2.  The  court  instructed  the  jury  that,  if 
they  should  find  for  plaintiff  damages  to  the 
amount  of  $347.50,  the  plaintiff  was  further 
entitled  to  interest  on  such  sum,  or  any 
less  sum  they  might  find  from  January  31, 
1906,  to  the  time  of  the  filing  of  the  claim, 
but  that  plaintiff  could  not  recover  interest 
on  any  sum  greater  than  $347.50,  the  amount 
of  the  claim  as  filed,  even  though  plaintiff 
should  establish  damages  to  the  amount  of 
$375,    as   claimed   in    the   complaint     The 


statute,  after  providing  for  the  filing  of  the 
claim  for  damages,  declares:  ''In  oTery  case 
such  common  carrier  shall  be  liable  for  the 
amount  of  such  loss  and  damages  together 
with  Interest  thereon  from  the  date  of  the 
filing  of  the  claim  therefor  until  the  pay- 
ment thereof."  The  statute  further  provides 
**that  unless  such  consignee  or  consignees 
recover  in  such  action  the  full  amount  claim- 
ed, no  penalty  shall  be  recovered,  for  only 
the  actual  amount  of  the  loss  or  damage 
with  interest  as  aforesaid."  As  we  construe 
the  statute,  interest  on  the  amount  of  the 
actual  loss  established  is  recoverable  from 
the  time  of  the  filing  of  the  claim,  whether 
the  amount  of  such  loss  be  greater  or  less 
than  the  amount  for  which  the  claim  was 
filed,  but  that  no  penalty  is  recoverable  un- 
less the  full  amount  for  which  the  claim  was 
filed  is  recovered.  The  charge,  therefore, 
was  not  unfavorable  to  appellant  so  far  as 
the  question  of  interest  was  concerned,  nor 
do  we  consider  the  charge  was  in  respect  to 
matters  of  fact,  as  there  was  no  dispute  as 
to  the  fact  that  the  claim  for  $347.50  was 
filed  with  the  defendant  January  31,  190a 

3.  The  court  refused  appellant's  request 
to  charge  that  section  1710,  Civ.  CJode  1902, 
in  so  far  as  it  imposed  the  duty  to  trace 
shipments  as  a  condition  of  exemption  from 
liability,  is  unconstitutional,  as  in  violation 
of  the  Interstate  commerce  clause  of  the  fed- 
eral Constitution.  This  question  has  been 
determined  against  appellant's  view  in  Skip- 
<per  V.  Seaboard  Air  Line  R,  R.  Co.,  75  S.  a 
276,  55  S.  E.  454,  7  L.  R.  A.  (N.  S.)  388,  and 
Venning  v.  A.  O.  L.  R.  R.  Co.,  78  S.  C.  42, 
58  S.  E.  983. 

4.  The  court  refused  appellant's  request  to 
charge  that  the  penalty  statute  of  February 
23,  1903  (24  St  at  Large,  p.  81),  is  uncon- 
stitutional, as  an  attempt  to  regulate  inter- 
state commerce.  The  case  of  Charles  v.  At- 
lantic Ck)ast  Line  R.  R.  Co.,  78  S.  C.  36,  58 
S.  E  927,  and  several  other  cases  afiflrming 
the  same,  sustained  the  ruling  of  the  court 

5.  The  court  also  refused  to  charge  that 
Act  May  18,  1903  (24  St  at  Large,  p.  1),  is 
unconstitutional  in  so  fit r  as  it  involves  the 
regulation  of  an  Interstate  shipment  of 
freight  Under  the  decision  in  Venning  v. 
Atiantic  Coast  Line  R.  R.  Co.,  78  S.  C.  42, 
58  S.  E.  983,  this  Instruction  should  have 
been  given.  The  harmfulness  of  the  error 
involved  in  the  refusal  to  give  this  instruc- 
tion is  made  manifest  by  reference  to  the 
next  proposition. 

6.  The  court  instructed  the  jury,  at  the  re- 
quest of  plaintiff's  counsel:  "If  you  find  that 
the  animal  was  not  lost  by  the  Atlantic 
Coast  Line  Railroad  Company,  but  you  find 
that  it  was  lost  by  some  other  railroad  com- 
pany, then  the  Atlantic  Coast  Line  Company 
would  still  be  responsible  for  it  by  our  stat- 
ute, unless  it  informed  the  plaintiff  within 
40  days  after  they  filed  their  claim,  that  is, 
31st  of  January,  1906,  when  and  where  and 
by  which  carrier  the  loss  occurred  or  was 
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caused."  The  charge  ignored  the  provlBlons 
of  section  1710,  which  exonerated  the  ter- 
minal carrier  from  liability  for  loss  not  oc- 
curring on  its  lines,  if,  after  due  diligence, 
it  is  unable  to  trace  the  line  on  which  the 
loss  occurred,  and  by  such  charge  the  de- 
fendant was  deprived  of  the  defense  afford- 
ed it  by  the  statute  by  being  thus  made  ab- 
solutely and  unconditionally  liable,  even 
though  the  loss  did  not  occur  on  its  own 
lines,  if  it  failed  to  inform  the  shipper  when, 
where,  and  by  which  carrier  the  loss  occur- 
red. The  effect  of  this  instruction  was  prac- 
tically to  leave  the  liability  of  the  defend- 
ant with  respect  to  the  animal  thrown  out 
by  a  connecting  carrier  to  be  determined  un- 
der the  statute  declared  void  as  to  inter- 
state shipments  in  the  Venning  Case.  While 
it  Is  true  the  burden  was  on  the  carrier  to 
show  that  the  loss  of  a  mule  from  a  single 
shipment,  a  car  load  of  mules,  did  not  occur 
on  its  lines  (Walker  v.  Railway  Co.,  76  S. 
C.  464,  57  S.  E.  181";  Venning  v.  Ry.  Co.,  78 
S.  C.  48,  58  S.  a  S83),  the  evidence  was  very 
strong,  if  not  conclusive,  that  the  lost  mule 
died  in  a  car  or  stock  pen  at  Nashville, 
Tenn.,  and  never  came  into  the  possession 
of  the  defendant,  which  received  at  its  con- 
nection at  Augusta,  Ga.,  a  car  containing 
only  25  mules;  nor  is  there  much  room  fo; 
serious  doubt  that  plaintiffs  were  promptly 
informed  of  the  loss  of  the  mule  at  Nash- 
ville, Tenn.,  since  that  information  was  stat- 
ed on  the  receipt  for  freight  given  plaintiffs 
January  22,  1906,  two  days  after  the  arrival 
of  the  car  at  Sumter,  and  the  claim  .filed  by 
plaintiffs  on  January  31st  demanded  dam- 
age for  loss  of  mule  thrown  out  of  car  at 
Nashville,  Tenn.  If  this  information  was  not 
as  specific  as  that  required  by  section  1710,  de- 
fendant would  still  be  entitled  to  have  the 
jury  exonerate  It  as  to  this  particular  loss, 
if  the  information  given  was  all  that  It 
could  give  after  the  exercise  of  due  diligence. 
7.  The  amount  of  the  verdict  is  explain- 
able only  on  the  theory  that  the  Jury  allow- 
ed $375,  the  amount  of  the  damages  claimed, 
with  interest  on  $347.50,  the  amount  of  the 
claim  as  filed,  from  time  of  filing  to  time  of 
verdict,  together  with  the  penalty  of  $50, 
which  .  aggregate  $455.  The  $875  includes 
$100  for  the  dead  mule,  and  $275  for  dam- 
ages to  the  three  injured  mules.  There  was 
some  evidence  tending  to  support  the  claim 
of  damages  to  the  three  injured  mules  to 
the  extent  of  $275.  The  presumption  was 
that  this  injury  occurred  while  ipe  mules 
were  in  the  possession  of  the  defendant,  and 
there  was  testimony  that  the  25  mules  when 
delivered  to  the  defendant  at  Augusta,  6a., 
were  in  apparently  good  condition.  Hence 
the  verdict  to  the  extent  of  $275,  and  in- 
terest from  January  31,  1906,  if  possible, 
should  stand.  But  the  errors  in  the  charge 
affect  the  verdict  to  the  extent  of  $100  and 
Interest  allowed  for  the  dead  mule  thrown 
out  at  Nashville.  The  right  to  recover  the 
penalty     depends    upon     whether     plaintiff 


should  recover  foi  the  dead  mule  and  the 
damaged  mules  to  the  full  extent  of  the 
amount  of  the  claim  as  filed,  $347.50.  Hence 
the  errors  pointed  out  must  also  vitiate  the 
verdict  to  the  extent  of  the  penalty. 

The  judgment  of  this  court,  therefore,  is 
that  the  Judgment  of  the  circuit  court  be 
reversed,  and  a  new  trial  granted,  unless 
plaintiffs  within  30  days  from  the  filing  of 
the  remittitur  herein  remit  from  the  ver- 
dict and  judgment  all  in  excess  of  $275,  and 
interest  thereon  from  January  31,  1906. 


(79  S.  C.  297) 
MOODY  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  13, 
1908.) 

1.  Cabbiers  —  Loss  OF  Goods  —  Diligence — 
Evidence. 

Civ.  Code  1902,  §  1710,  provides  that  on  the 
loBB  of  goods  shipped  under  a  bill  of  lading  pro- 
vidinsr  that  each  carrier's  liability  shall  cease  on 
delivery  to  the  succeeding  carrier  in  good  order, 
and  its  failure  to  adjust  the  loss  within  40 
days  after  notice,  or  to  trace  the  freight  and  in- 
form the  party  so  notifyimg  when,  where,  and 
by  which  carrier  the  freight  was  lost,  dam- 
aged, or  destroyed,  the  carrier  shall  be  liable 
for  all  loss  as  if  the  loss  had  occurred  on  its 
own  line.  Held  that,  when  goods  were  lost 
while  being  transported  over  connecting  lines, 
evidence  as  to  the  diligence  actually  exercised 
in  an  effort  to  trace  the  goods  and  ascertain  on 
what  line  they  were  lost,  damaged,  or  destroyed 
was  competent. 

2.  B>viDENCB>— Opinion. 

Under  Civ.  Code  1902,  {  1710,  requiring  a 
carrier  to  trace  goods  and  notify  the  shipper  as 
to  the  line  on  which  they  were  lost  or  damaged 
within  40  days,  a  witness  was  not  entitled  to 
testify  to  his  opinion  as  to  the  sufficiency  of 
such  period  in  which  to  find  the  goods,  the  ques- 
tion of  due  diligence  being  for  the  jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2186-2195,  2248-2254.] 

3.  Oabbiebs  —  Limited   Liabilitt— Connect- 
ing Cabbiebs. 

Where  a  bill  of  lading  provided  that  the 
connecting  carriers  were  severally  and  not  joint- 
ly liable,  and  that  no  carrier  should  be  liable 
for  loss  or  damage  not  occurring  on  its  portion 
of  the  route,  or  after  the  property  was  ready 
for  delivery  to  the  consignee,  each  carrier  became 
liable  for  loss  or  damage  only  on  its  own  line, 
and  such  liability  terminated  on  delivery  of 
the  goods  to  the  next  carrier  In  the  same  order 
in  which  the  preceding  carrier  received  them. 

[Ed.  Note. — Fbr  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriera,  §§  815-828.] 

4.  Same— BitL  of  Lading. 

Civ.  Code  1902,  §  1710,  imposes  a  liability 
on  a  carrier  for  loss  of  goods  shipped  under  a 
contract  providing  for  transjportation  over  the 
lines  of  two  or  more  connecting  carriers,  where 
the  responsibility  of  each  or  any  of  them  ceases 
on  delivery  of  the  goods  to  the  connecting  car- 
rier "in  ^ood  order."  Held,  that  a  bill  of  lad- 
ing limiting  the  carrier's  liability  to  injuries 
or  loss  of  goods  on  its  own  line,  and  providing 
that  the  carrier's  responsibility  should  cease 
when  it  delivered  the  goods  to  the  next  carrier 
"in  the  same  order  in  which  the  delivering  car- 
rier received  them,"  constituted  a  contract  in 
effect  to  deliver  to  the  connecting  carrier  "in 
good  order,"  and  was  therefore  within  the  stat- 
ute. 

tBM.  Note.— For  cases  in  point,  see  Cent  Diir. 
vol.  9,  Carriers,  §(  815-828.] 
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S,  8aii»— Duty  to  Rsceivb  Goods. 

Where  floar  was  shipped  on  Febraary  12, 
1800,  and  thereafter  remained  in  the  possession 
of  a  railroad  company  until  July  1st,  when  it 
was  found  and  tendered  to  plaintiff,  plaintiff 
waa  bound  to  receive  the  flour  when  tendered 
notwithstanding  the  delay ;  the  carrier's  liability 
being  to  render  compensation  for  damages  grow- 
ing out  of  the  delay,  and  not  for  loss  of  the 
flour. 

ft.   BaKX -— CJONNECTINO     QABBIEBS  —  REGULA- 
TIONS—VIOLATION— PENALTY. 

Where  a  bill  of  lading  limited  the  carrier's 
liability  to  loss  sustained  on  its  own  line,  a  con- 
necting carrier  on  whose  line  a  loss  did  not 
occur  could  not  be  charged  with  a  penalty  im- 
posed by  statute,  providing  that  in  case  the  car- 
rier refused  to  pay  for  a  Toss  within  60  days  it 
would  be  subject  to  a  penalty  of  |50  in  addi- 
tion to  the  amount  of  the  loss  or  damage. 
7.  Same  —  Payment  op  Loss  —  Receipt  of 
Voucher— Question  fob  Juby. 

In  an  action  against  a  carrier  for  damage  to 
goods,  whether  plaintiff's  receipt  and  retention 
of  a  voucher  for  the   value  of  the  goods  con- 
stituted payment,  held  for  the  jury. 
&  Sams— BuBDEN  of  Pboof. 

Where  plaintiff  received  and  retained  a 
voucher  from  a  carrier  in  payment  for  certain 
damaged  goods,  but  did  not  take  steps  to  col- 
lect the  same,  the  burden  was  on  the  carrier  to 
show  that  plaintiff  veceived  the  voucher  as  pay- 
ment. 

9.  Samb— Estoppel. 

'Ihe  court  properly  refused  to  charge  as  a 
matter  of  law  that  plaintiff's  failure  to  return 
the  voucher  estopped  him  from  claiming  the  val- 
ue of  the  goods  and  a  statutory  penalty. 

Appeal  from  Common  Pleas  Circuit  Court  of 
Sumter  County;  J.  O.  Klugh,  Judge. 

Action  by  Burrell  Moody  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

Mark  Reynolds,  for  appellant  L.  D.  Jen- 
nings, for  respondent. 

WOODS,  J.  This  appeal  is  from  a  Judg- 
ment of  a  magistrate  court,  aflSrmed  by  the 
circuit  court,  for  $23.20,  the  value  of  five 
barrels  of  flour  alleged  to  have  been  lost  be- 
tween Nashville,  Tenn.,  and  Hagood,  S.  C, 
and  $50,  the  statutory  penalty.  Section  1710, 
Olv.  Code  1902,  and  the  act  of  February,  1903 
(24  St.  at  Large,  p.  81),  on  which  the  action 
depends,  have  been  so  often  set  out  In  re- 
cent cases  that  familiarity  with  them  will 
be  assumed.  Testimony  as  to  the  diligence 
actually  exercised  in  the  effort  to  trace  the 
goods  and  ascertain  on  what  line  they  were 
lost,  damaged,  or  destroyed,  was  of  course 
admissible  under  section  1710,  Ciy.  Code 
1902;  but  evidently  the  magistrate  was  right 
In  excluding  the  opinion  of  a  witness  as  to 
the  sufficiency  of  the  40  days  allowed  by  the 
statute^  and  as  to  whether  In  case  certain 
dlfllculties,  not,  however,  appearing  here, 
arose,  the  information  could  be  given  within 
the  prescribed  time.  The  question  of  due 
diligence  was  for  the  jury. 

The  bill  of  lading  which  was  Issued  by 
Nashville,  Chattanooga  &  St.  Louis  Railway 
Company  contains  the  following  clauses:  ''Re- 
ceived by  the  Nashville,  Chattanooga  &  St 
Louis   Railway,   at  station,  ^ 


190-,  from 


-,  the  property  described  be- 


low, in  apparent  good  order,  except  as  noted 
(contents  and  condition  of  contents  of  pack- 
ages unknown),  marked,  consigned,  and  des- 
tined as  indicated  below,  which  carrier  agrees 
to  carry  to  said  destination.  If  on  its  own 
road,  or  otherwise  to  deliver  to  another  car- 
rier on  the  route  to  said  destination.  In  coo- 
slderatlon  of  the  rate  charged,  under  the  cos- 
ditions  of  this  bill  of  lading,  it  is  mutual- 
ly agreed  as  to  each  carrier,  severally,  not 
jointly,  of  all  or  any  of  said  property  over 
all  or  any  portion  of  said  route  to  destina- 
tion, and  as  to  each  party  at  any  time  in- 
terested in  all  or  any  of  said  property,  that 
every  service  to  be  performed  hereunder  shall 
be  subject  to  all  the  conditions,  whether  print- 
ed or  written,  on  the  face  or  back  hereot 
all  of  which  are  agreed  to  by  the  shipper  as 
owner  or  agent  for  the  owner,  and  accepted 
for  himself  or  his  assigns  as  just  and  rea- 
sonable. No  carrier  shall  be  liable  for  loss 
or  damage  not  occurring  on  its  portion  of  the 
route,  nor  after  said  property  is  ready  for 
delivery  to  consignee.'*  These  stipulatloos 
make  each  carrier  liable  for  the  loss  or  dam- 
age on  its  own  line;  and  under  them  the  R- 
sponsibillty  of  each  carrier  would  cease  when 
it  delivered  to  the  next  carrier  the  goods  In 
the  same  order  in  which  it  receiyed  thenL 

The  first  cause  of  action  was  brought  un- 
der section  1710,  Civ.  Code  1902,  which  ap- 
plies only  when  the  contract  of  sliipment 
provides  the  responsibility  of  each  carrier 
shall  cease  on  delivery  to  the  connecting  line 
''in  goQd  order."  On  the  strictest  technical- 
ity a  distinction  may  be  drawn  between  a 
bill  of  lading  like  this,  under  which  the  re- 
sponsibility of  each  carrier  is  to  cease  when 
it  delivers  to  the  next  carrier  the  goods  in 
the  same  order  in  which  it  received  them, 
and  one  under  which  the  responsibility  of 
each  ceases  on  delivery  to  the  next  carrier 
'*in  good  order."  But  the  two  contracts  are 
substantially  the  same.  For  damage  to  goods 
there  can  be  no  delict  of  a  connecting  car- 
rier who  delivers  the  goods  to  the  succeed- 
ing carrier  in  the  same  order  in  which  it  re- 
ceived them  from  the  preceding  carrier.  De- 
livery by  the  carrier  in  the  same  order  as 
existed  at  the  receipt  by  it  is  a  deliveiy  in 
good  order  as  far  as  that  carrier  is  concern- 
ed. It  is  true  the  words  "In  good  order"  os- 
ed  in  the  statute  are  in  quotation  marks;  bat 
it  would  be  disregarding  the  substance  to 
hold  the  statute  not  to  apply  to  contracts  in 
which  eflulvalent  words  are  used.  We  do 
not  question  the  authority  of  Cave  v.  Railway 
Co.,  53  S.  C.  496,  31  S.  E.  359 ;  but  it  will 
be  seen  by  reference  to  that  case  that  ther^ 
was  no  allegation  in  the  complaint  of  an.i 
such  provision  in  the  contract  of  slUpment  ai» 
appears  here  in  the  bill  of  lading.  The  ship- 
ment, therefore,  fell  under  the  statute,  and 
the  magistrate  was  right  in  not  granting  tbe 
motion  for  a  nonsuit  as  to  the  first  cause  of 
action. 

There  is  evidence  that  the  flour  ttiat  was 
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shipped  on  12tli  February,  1906,  was  fonnd 
by  the  Qeoxi^Ia  Railroad  Ck>mpany  in  its  pos- 
session on  let  July,  and  immediately  tender- 
ed to  the  plaintiff.  Notwitlutanding  the  de- 
lay the  plaintiff  was  bound  to  receive  the 
flour,  the  liability  of  the  carrier  being  to 
compensate  for  the  damages  growing  out  of 
the  delay,  but  not  for  loss.  Nettles  v.  Rail- 
road Co.,  7  Rich.  Law,  190,  02  Am.  Dec.  409; 
Turner  ▼.  Railway  Co.,  75  S.  0.  68,  54  S.  Bl 
825,  7  L.  R.  A.  (N.  S.)  188;  McKerall  v. 
Railroad  Co.,  76  S.  C  838»  56  S.  B.  965.  The 
magistrate  was  in  error  in  refusing  so  to 
charge. 

There  was  also  error  in  refusing  to  charge 
the  Jury  that,  if  loss  of  or  damage  to  the  flour 
did  not  occur  on  the  defendant's  own  line, 
then  there  could  be  no  recovery  against  the 
defendant  for  the  statutory  penalty.  Ven- 
ning y.  Railroad  Co.,  78  S.  C.  42,  58  S.  BL 
983. 

The  defendant's  agent  testified  he  sent  the 
plaintiff  a  voucher  or  order  for  payment  of 
the  value  of  the  flour,  issued  by  the  Georgia 
Railroad  Company,  which  plaintiff  retained 
but  did  not  present  for  payment.  On  this 
point  the  defendant  requested  the  magis- 
trate to  charge  the  plaintiff  could  not  recover 
the  statutory  penalty  "when  he  accepts  and 
retains  the  voucher  for  the  value  of  the 
flour."  There  was  no  evidence  of  the  negotia- 
bility of  the  voucher,  or  of  its  use  by  defend- 
ant, or  of  any  action  on  his  part,  beyond  his 
failure  to  return  It,  going  to  show  an  in- 
tention to  accept  the  voucher  In  payment 
Whether  it  was  received  as  payment  was  a 
question  of  fact  for  the  jury,  the  burden  of 
proving  It  was  so  received  being  on  the  de- 
fendant. Johnson  v.  Clarke,  15  S.  C.  72;  Mc- 
Kibben  v.  Salinas,  41  S.  C.  105,  19  S.  S.  302. 
There  was  no  error  in  refusing  to  charge  the 
jury,  as  a  legal  proposition,  the  failure  to  re- 
tnm  the  order  estopped  plaintiff  from  setting 
tip  a  claim  for  the  value  of  the  goods  and 
the  penalty.  It  was  for  the  jury  to  say 
whether,  under  all  the  circumstances  proved, 
the  plahitlff  should  be  charged  with  an  In- 
tention to  accept  the  order  as  payment. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  the  magistrate 
court  for  a  new  trial. 


(147  N.  c.  62) 

MAFFITT  V.  HAMMBRLAND  et  al. 

(Supreme  Court  of  North  Carolina.    March  11, 
1908.) 

SsAHEN  —  Shippino  —  Fees— Statutobt   Bb- 

QUIBEMENTB. 

Defendant  asked  plaintiff  to  procure  him 
four  sailors,  and  plaintiff,  who  was  unable  to 
fornish  the  men,  agreed  "as  a  favor"  to  wire  to 
a  firm  of  general  ship  brokers  at  another  point 
who,  in  reply,  offered  to  furnish  them  at  a  rate 
in  excess  of  that  allowed  to  shipping  commis- 
sioners for  enlisting  seamen,  by  Rev.  St.  S  4592 
[U.  8.  Comp.  St.  1901.  p.  3111].  Defendant, 
after  reading  the  offer,  asked  plaintiff  to  procure 
the  men  and  advance  the  money,  stating  that  he 


would  reimburse  him.  Held,  that  the  pavment 
of  the  money  by  plaintiff  was  not  a  violation  of 
the  statute,  and  he  was  entitled  to  recover  it 

Appeal  from  Superior  Court,  New  Hanover 
County;  Biggs,  Judge. 

Action  1^  C.  D.  Maffitt  against  Capt  Ham- 
merland  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Herbert  McClammy,  for  appellants.  John 
D.  Bellamy,  for  appellee. 

PER  CURIAM.  The  defendant  contends 
that,  upon  the  evidence,  the  plaintiff  cannot 
recover,  under  Rev.  St.  §  4592  [U.  S.  Comp.  St. 
1901,  p.  3111].  The  evidence  for  plaintiff  tend- 
ed to  prove  that  Hudson  Bros.,  of  Norfolk,  are 
not  shipping  commission6rs,  whose  fees  for  en- 
lie>ting  seamen  are  fixed  by  the  statute,  but 
general  ship  brokers.  The  plaintilTs  evidence 
tends  also  to  prove  that  the  defendant  Ham- 
merland,  the  captain  of  a  Norwegian  steamer, 
went  to  plaintiff,  and  asked  him  to  procure 
four  sailors  for  his  ship  before  he  left  port 
Maffitt  told  defendant  he  could  not  furnish 
the  men,  but  they  might  be  obtained  in  Nor- 
folk, and,  as  a  favor  to  defendant,  he  would 
wire  Hudson  Bros.,  a  firm  of  ship  brokers  in 
Norfolk,  and  probably  get  them  there.  Maf- 
fitt wired,  and  received  a  reply  that  he  could 
get  them  for  $20  a  man  and  railroad  fare. 
Plaintiff  took  the  telegram  to  defendant,  and 
the  latter,  after  reading  It,  asked  Maffitt  to 
procure  the  men  and  advance  the  money  nec- 
essary, stating  that  he  would  reimburse  him. 
That  plaintiff  paid  out  for  defendant  $120 
railroad  fare,  telegrams,  shipping  fees,  etc., 
charging  defendant  not  a  cent  for  his  serv- 
ices, and  paying  the  money  simply  as  a  favor 
to  Hammerland.  The  defendant's  only  de- 
fense is  that  the  money  paid  was  paid  in 
violation  of  the  Revised  Statutes  of  the  Unit- 
ed States. 

We  do  not. think  that  the  defendant's  con- 
tention is  well  founded. 

Affirmed. 

a«  N.  c.  58) 

WALLACE  et  aL  v.  SALISBURY  et  aL 

(Supreme  Court  of  North  Carolina.    March  11, 
190a) 

1.  Appeal  — Record— CASB—Monoif  to  Dis- 
inss  OB  Affibm. 

Where  a  case  on  appeal  is  required,  but 
none  is  filed,  respondents*  remedy  is  by  motion 
to  affirm,  and  not  to  dismiss  the  appeal,  since, 
if  the  motion  to  affirm  is  not  maae,  it  is  the 
duty  of  the  court  of  its  own  motion  to  inspect 
the  record  proper  for  errors  appearing  on  the 
face  thereof. 

2.  Same— Neoessttt. 

On  appeal  from  an  order  granting  or  re- 
fusing an  injunction,  no  case  on  appeal  is  neces- 
sary, as  the  pleadings  and  affidavits  constitute 
the  record  proper. 

3.  Same— Review  of  Evidence. 

On  appeal  from  an  order  granting  or  re- 
fusing an  mjunction,  the  Supreme  Court  has 
power  to  review  the  facts. 

4.  Same— Supplying  Record— Cebtiobabi. 

Where,  on  appeal  from  an  order  granting 
or  refusing  an  injunction,  any  part  of  the  af» 
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fidavits  or  pleadings  are  not  sent  up,  either 
party  may  supply  the  missing  part  of  the  record 
by  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3»  Appeal  and  Error,  |  2835.] 

5.  Same— Exception— Assignment  op  Ebbob. 

An  appeal  £rom  a  judgment  granting  or  re- 
fusing an  injunction  is  a  sufficient  exception  and 
assignment  of  error,  whether  the  judgment  is 
rendered  on  the  case  agreed  or  on  demurrer ;  the 
judgment  rendered  on  the  record  proper  being 
the  only  error  assignable. 

6.  Injunction— Tempobabt  Injunction— Dis- 
solution—Answbb. 

Where  an  action  was  brought  by  certain 
citizens  against  county  commissioners  to  vacate 
a  liquor  election  resulting  in  favor  of  license, 
and  the  answer  squarely  denied  the  allegations 
of  the  bill  relating  to  the  regularity  of  the  elec- 
tion, a  temporary  injujiction  restraining  the  is- 
suance of  licenses  was  properly  dissolved;  it 
being  presumed  that  the  election  was  regular 
until  the  contrary  had  been  determined. 

7.  JuBT  — Right  to  Jubt  Tbial— Intoxica- 
ting LiQUOBs  —  Election  —  Validity  — 
Tbial. 

A  direct  attack  on  the  validity  of  a  liquor 
election  was  triable  before  a  judge  and  a  jury. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Lyon,  Judge. 

Suit  by  S.  L.  Wallace  and  others  against 
R.  H.  Salisbury  and  others.  From  an  order 
dissolving  a  temporary  restraining  order, 
plaintiffs  appeal.    Affirmed. 

Winston  &  Everett,  for  appellants.  Stubbs, 
GllUam  &  Martin,  for  appellees. 

CLARE,  C.  J.  The  motion  to  dismiss  be- 
cause there  Is  no  case  on  appeal  must  be 
denied.  Even  In  appeals  In  which  there 
should  be  a  case  on  appeal,  non  constat  but 
there  may  be  errors  on  the  face  of  the  rec- 
ord proper.  Hence  the  proper  motion  Is  to 
affirm  the  Judgment  below,  and,  If  this  mo- 
tion is  not  made.  It  Is  the  duty  of  the  court 
ex  mero  motu  to  Inspect  the  record  proper 
for  such  errors.  Hicks  v.  Westbrook,  121 
N.  C.  131,  28  S.  B.  188;  Barrus  v.  Railroad, 
121  N.  C.  505,  28  S.  B.  187 ;  and  very  numer- 
ous other  cases  collected  In  Clark's  "Code 
(3d  Ed.)  pp.  769.  770.  But,  Indeed,  on  ap- 
peal from  an  order  granting  or  refusing  an 
Injunction,  no  "case  on  appeal"  Is  necessary, 
as  the  pleadings  and  affidavits  constitute  the 
record  proper  since  the  facts  are  revelwable 
by  this  court,  and  the  appeal  Is  itself  an  ex- 
ception to  the  only  action  of  the  Judge,  t  e., 
the  Judgment  Hamilton  v.  Icard,  112  N.  C. 
593,  17  S.  E.  519.  If  any  part  of  the  affida- 
vits or  pleadings  are  not  sent  up,  either 
party  can  always  move  for  a  certiorari  to 
supply  the  missing  part  of  the  record.  In 
equity  proceedings,  the  affidavits  are  a  part 
of  the  record.  No  "case  on  appeal"  to  nec- 
essary, and  the  appeal  from  the  Judgment  Is 
a  sufficient  exception  and  assignment  of  er- 
ror likewise  when  the  Judgment  below  Is  ren- 
dered upon  a  case  agreed,  or  upon  a  demur- 
rer, and  for  the  same  reason  as  when  the 
Judgment  grants  or  refuses  an  injunction 
to  the  hearing  or  a  temporary  Injunction, 
L  e.,  the  Judgment  which  to  rendered  upon 


the  record  proper  is  the  only  error  assign- 
able or  possible.  Chamblee  v.  Baker,  95  N. 
C.  98;  Davenport  v.  Leary,  95  N.  C.  20S; 
Greensboro  v.  McAdoo,  112  N.  C.  Seo,  17  S. 
B.  178;  Clark  v.  Peebles,  120  N.  C.  32,  26 
S.  E.  924;  Railroad  v.  Stewart,  132  N.  C. 
249,  43  S.  E.  638. 

This  is  an  action  by  certain  citizens  and 
residents  of  Jamesvllle  against  the  commis- 
sioners of  Martin  county  alleging  defects  and 
vital  Irregularity  in  an  election  held  in  the 
town  of  Jamesvllle  upon  the  question  of  pro- 
hibition, the  result  of  which  election  had 
been  declared  and  duly  certified  to  be  in  fii- 
vor  of  saloons,  and  that  license  had  been  Is- 
sued to  certain  parties  accordingly.  The 
plaintiffs  ask  to  have  the  election  declared 
void,  and  that  the  defendants  be  restrained 
In  the  meantime  from  Issuing  licenses.  The 
answer  squarely  denies  the  allegations  touch- 
ing the  validity  and  regularity  of  the  elec- 
tion. The  Judge  properly  dissolved  the  tem- 
porary restraining  order.  The  question  as 
to  the  validity  of  the  election  to  presented  by 
this  direct  attack  upon  It,  and  Is  triable  be- 
fore a  Judge  and  Jury.  But,  In  the  mean- 
time, the  presumption  In  favor  of  the  cor- 
rectness of  the  result  of  the  election  as  de- 
clared by  the  proper  officials  is  final  and 
conclusive  until  reversed  by  the  Judgment  of 
the  court  after  trial  of.  the  Issues  In  thte 
proceeding  brought  to  Impeach  It  Bynum  v. 
Commtesioners,  101  N.  C.  414^  8  S.  B.  136, 
and  cases  there  cited. 

Affirmed. 


a47  N.  C.  84) 

JONES  V.  NORRIS  et  al. 

(Supreme  Court  of  North  Carolina.     March  11, 
1908.) 

1.  Mortgages— Actions  to  Fobeclobb— Evi- 
dence—Sufficiency. 

Evidence  in  an  action  to  foreclose  a  mort- 
gage held  not  to  show  that  mortgagee's  name 
was  omitted  by  mistake  of  the  draftsman  from 
between  the  words  "my**  and  "death"  in  the 
clanse,  "It  is  expressly  understood  that  if  this 
mortgage  is  not  settled  before  my  death,  after- 
wards it  is  not  collectible.** 

2.  Evidence  —  Parol  Evidence  Affecting 
Writings— CoNSTBU  en  ON  of  LiAnguagk— 
Ambiguitt. 

Tbough  it  is  mortgagor  who  speaks  through 
the  draftsman,  and  usually  the  pronoun  ''I"  or 
"my*'  refers  to  mortgagor,  yet  the  claose  In  a 
mortgage  that,  "It  is  expressly  understood  that 
if  this  mortgage  is  not  settled  before  mv  deatii, 
afterwards  it  is  not  collectible,  it  Is  m  force 
tbough  until  my  death,*'  is  ambiguous  as  to 
whose  death  it  means,  making  admissible  dec- 
larations of  mortgagee  that,  if  she  died  before 
the  notes  secured  were  paid,  she  did  not  wish 
them  collected. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  ff  2066-2143.] 

8.  Mortgages— Construction. 

Under  a  clause  in  a  mortgage  that  "It  is 
expressly  understood  that  if  this  mortage  is  not 
settled  before  my  death,  afterwards  it  is  not 
collectible,  it  is  in  force  though  until  my  death." 
in  connection  with  mortgagee's  declarations  that 
if  she  died  before  the  notes  secured  were  paid 
she  did  not  wish  them  collected,  the  mortgagee*^ 
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death  not  only  rendered  the  mortgage  unen- 
forceable, but  discharged  the  mortgagor  from 
personal  liability  on  notes  secured  thereby. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty ;   Biggs,  Judge. 

Action  by  Thad  Jones,  administrator  of  the 
estate  of  Susan  E.  Thigpen,  deceased,  against 
A  C.  Norris  and  others  to  foreclose  a  mort- 
gage. Judgment  for  defendants,  and  plain- 
tiff appeals.    AflSrmed. 

The  defendant  Norris  on  August  10,  1904, 
executed  to  Mrs.  Susan  B.  Thigpen  a  mort- 
gage on  real  estate  to  secure  the  payment  of 
four  notes;  the  consideration  being  the  pur- 
chase money  of  the  land  mortgaged.  Follow- 
ing the  description  of  the  land  are  the  words : 
"It  is  expressly  understood  that  if  this  mort- 
gage is  not  settled  before  my  death,  after- 
wards it  is  not  collectible,  it  is  in  force 
though  until  my  death."  The  mortgagee  died 
intestate  before  either  of  the  notes  were  paid. 
Plaintiff,  her  administrator,  brought^  this 
action  for  the  purpose  of  foreclosing  the 
mortgage.  Defendant  admitted  the  execu- 
tion of  the  notes  and  mortgage,  and  by  way 
of  defense  alleged  that  the  words  "my  death" 
referred  to  the  death  of  the  mortgagee ;  that 
this  was  so  understood  by  the  parties  at  the 
time  the  mortgage  was  executed;  that,  by 
mistake  of  the  draftsman,  the  words  "Susan 
B.  Thigpen,"  between  "my"  and  "death," 
were  omitted  from  the  mortgage.  The  court 
submitted  to  the  Jury  two  issues:  (1)  Were 
the  words  "Susan  E.  Thigpen"  between  the 
words  "my"  and  "death"  in  the  mortgage 
omitted  from  the  same  by  mistake  and  inad- 
vertence of  the  draftsman  as  alleged?  (2) 
To  whom  does  the  word  "my"  before  "death" 
in  said- mortgage  refer?  There  was  eyidence 
tending  to  show  declarations  made  by  the 
mortgagee,  at  the  time  the  mortgage  was 
executed,  that,  if  she  died  before  the  notes 
were  paid,  she  did  not  wish  them  collected. 
The  draftsman  was  introduced,  and  testified : 
"She  said  she  wanted  them  fixed  so  that,  If 
they  were  not  paid  during  her  lifetime,  they 
could  never  be  collected;  that  she  would 
rather  give  the  land  to  defendants  than  any 
one  else;  that  they  had  been  very  kind  to 
her.  In  consequence  of  what  intestate  said, 
I  then  inserted  In  the  mortgage  after  the  de- 
scription, and  before  the  habendum,  the  fol- 
lowing: *It  is  expressly  understood  that  if 
this  mortgage  is  not  settled  by  my  death, 
afterwards  it  i9  not  collectible ;  it  is  in  force 
though  until  my  death.'  After  making  this 
insertion,  I  then  read  it  to  her  again  as 
amended.  She  then  said  It  suited  her,  and 
repeated  what  she  had  said  before.  Defend- 
ants then  signed  the  mortgage  and  the  notes, 
and  I  probated  the  same  and  handed  them 
to  Intestate.  By  the  words  'my  death,'  as  I 
wrote  them  in  the  mortgage,  I  meant  the 
death  of  Susan  E.  Thigpen,  intestate  of  plain- 
tiff. I  intended  that  'my  death,'  as  written 
in  the  mortgage,  should  refer  to  Susan  E. 
Thigpen,  and  no  other  person."  Plaintiff  ob- 
jected to  the  admission  of  this  evidence,  and 


excepted.  The  jury  found  the  issues  in  ac- 
cordance with  defendant's  contention.  Plain- 
tiff moved  for  Judgment  upon  the  pleadiuga 
and  verdict  Motion  denied,  and  plaintiff  ex- 
cepted. Judgment  was  rendered  for  defend- 
ant, to  which  plaintiff  excepted  and  appealed. 
H.  D.  Williams,  for  appellant  Stevens, 
Beasley  &  Weeks,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  de- 
fendant's evidence  failed  to  show  any  mis- 
take of  the  draftsman  in  writing  the  mort- 
gage. He  testifies  that  it  was  written  in  the 
terms  directed  by  the  mortgagee,  and  that  he 
read  it  over  to  her,  and  she  said  It  was  as 
she  wished.  Oreen  v.  Sherrod,  105  N.  C. 
197,  10  S.  E.  086.  The  expression  was,  how- 
ever, ambiguous,  and  parol  evidence  was 
competent  to  explain  its  meaning.  While  it 
is  true  that  it  is  the  mortgagor  who  Is  speak- 
ing through  the  draftsman,  and  usually  the 
pronoun  "I"  or  "my"  refer  to  the  actor  or 
speaker,  the  connection  in  which  they  are 
used  may  sometimes  make  it  doubtful  to  whom 
they  refer.  To  Interpret  the  word  **my,"  as 
used  in  this  mortgage,  to  refer  to  the  mort- 
gagor, would  give  the  entire  sentence  no  rea- 
sonable meaning.  A  mortgagor  couid  not  im- 
pose upon  the  mortgagee  such  a  condition. 
He  owed  the  debt  unconditionally,  and  could 
not  without  the  consent  of  the  mortgagee, 
make  the  payment  of  it  dependent  upon  his 
living  until  it  was  paid.  In  any  aspect  of 
the  case  the  expression  is  ambiguous.  Ck>n- 
ceding  that  it  is  doubtful  whether  the  con- 
tingency upon  which  the  notes  were  to  be- 
come noncallectlble  was  the  death  of  the 
mortgagor  or  mortgagee,  "parol  evidence  is 
admissible  to  show  the  situation  of  the  par- 
ties and  the  circumstances  under  which  a 
written  instrument  was  executed  for  the 
purpose  of  ascertaining  the  intention  of  the 
parties  and  properly  construing  the  writing." 
The  testimony  did  not  contradict,  add  to,  or 
alter  the  writing. 

In  Braswell  v.  Pope,  82  N.  0.  57,  parol  evi- 
dence was  held  admissible  to  show  that  at 
the  time  the  note  In  controversy  was  signed 
there  was  an  agreement  between  the  parties 
that  it  should  be  surrendered  upon  certain 
contingencies.  Here  the  parties  agreed  that, 
if  the  mortgage  debt  was  not  paid  during 
the  lifetime  of  the  creditor,  it  should  not  be 
collectible.  This  agreement  was  collateral 
to  the  notes,  left  them  In  full  force  and  ef- 
fect, but  provided  that  upon  the  contingency 
of  the  creditor  dying  before  their  payment, 
they  were  not. to  be  collected.  In  reducing 
this  agreement  to  writing  the  language  used 
was  ambiguous.  We  can  perceive  no  good 
reason  why  the  declarations  of  the  parties, 
made  at  the  time  the  mortgage  was  executed, 
cannot  be  shown  to  explain  the  ambiguity. 
The  evidence  Is  clear,  reasonable,  and  uncon- 
tradicted. The  jury  properly  found  that  the 
word  "my"  referred  to  Mra  Thigpen.  Plain- 
tiff says,  conceding  that  by  the  clause  In  the 
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mortgage  the  death  of  Mrs.  Thigpen  render- 
ed it  not  enforceable,  this  agreement  did  not 
affect  the  personal  liability  of  the  defendant 
on  the  notes,  and  that  he  was  entitled  to  a 
personal  judgment  on  them.  We  are  of  the 
opinion  that,  construing  the  entire  clause  in 
the  light  of  the  declarations  of  the  mortga- 
gee, the  words  "afterwards  it  is  not  collecti- 
ble'^  refer  to  and  Include  the  notes.  The  lan- 
guage used  by  the  draftsman  is  not  that  of  a 
lawyer,  and  must  be  given  a  construction 
which  will  effectuate  the  manifest  Intention 
of  the  parties.  We  concur  with  the  opinion 
of  his  honor.  There  is  no  reversible  error. 
No  error. 


a47  N.  C.  73)  , 

BROWN  V.  HOBBS. 

(Supreme  Court  of  North  Carolina.    March  11, 

1908.) 

1.  Fbauds,  Statute  op— Contracts— Valid - 

ITT. 

A  parol  promise  by  a  purchaser  in  a  writ- 
ten contract  for  the  sale  of  real  estate,  to  pay 
the  vendor  a  half  of  the  amount  received  on  a 
resale  in  excess  of  the  consideration  stated  id 
the  contract  made  to  induce  the  vendor  to  make 
the  contract  ia  not  within  the  statute  of  frauds, 
and  the  vendor  may,  on  the  purchaser  selling  the 
premises,  recover  a  half  of  the  amount  in  excess 
of  the  consideration  stated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  |  125.] 

2.  EviDBNOB— Pabol   Evidenob— Admissibxl- 

ITT. 

Evidence  that  a  purchaser  in  a  written 
contract  for  the  sale  of  real  estate  orally  agreed 
as  an  inducement  to  the  execution  of  the  con- 
tract and  deed  to  pay  the  vendor  a  half  of  the 
excess  of  the  consideration  on  a  resale  by  him 
is  admissible,  the  parol  agreement  being  col- 
lateral to,  and  independent  of,  the  contract  and 
deed. 

raXL  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  20,  Evidence,  |  2032.] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Biggs,  Judge. 

Action  by  Isaac  Brown  against  D.  W. 
Hobbs.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  plaintiffs.  Brown  and  wife,  on  July  26, 
1905,  agreed  in  writing  to  sell  and  convey  to 
the  defendant  a  tract  of  land  for  $1,500,  and 
at  the  same  time,  and  for  the  purpose  of  in- 
ducing the  plaintiffs  to  make  the  agreement, 
the  defendant  promised  and  agreed  on  his 
part  by  parol  that  he  would  pay  to  the  plaln- 
tiffb,  when  he  sold  the  land,  one-half  of  the 
amount  he  received  therefor  in  excess  of  the 
sum  of  $1,500,  which  was  the  consideration 
stated  in  the  contract  On  August  31,  1905, 
the  plaintiffs,  at  defendant's  request,  convey- 
ed the  land  to  him  in  accordance  with  the 
terms  of  the  contract  There  was  full  proof 
by  the  plaintiff  of  the  fact  that  there  was 
an  agreement  to  divide  all  that  was  re- 
ceived by  the  defendant  for  the  land  above 
$1,500.  The  land  was  afterwards  sold  by 
thet  defendant  Hobbs  for  $2,275.  The  de- 
fendant objected  to  the  evidence  as  to  the 
agreement    His  objection  was  overruled,  and 


he  excepted.  He  also  moved  to  nonsoit  the 
plaintiff,  and  for  an  instruction  that  if  the 
Jury  believed  the  evidence  they  should  an- 
swer the  issue,  "No."  The  issue  and  an- 
swer thereto  were  as  follows:  "Is  the  de> 
fendant,  D.  W.  Hobbs,  indebted  to  the  plain- 
tiffs, and,  if  60,  in  what  amount?  Ans.  Tes: 
$387.50,  with  interest  from  September  1, 
1905."  The  motion  and  instruction  were  re- 
fused, and  the  defendant  excited.  Judg- 
ment was  entered  upon  the  verdict  and  the 
defendant  appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
F.  R.  Cooper,  for  appellee. 

WALKER,  J.  (after  stating  the  case  as 
above).  It  is  contended  by  the  defendant's 
coimsel  that  the  parol  agreement,  which  was 
permitted  to  be  proven,  varied  and  contra- 
dicted the  written  contract  between  the  par- 
ties, and  that  it  is  also  within  the  statute  of 
frauds  declaring  void  contracts  for  the  sale 
of  land.  We  do  not  think  that  either  posi- 
tion is  tenable.  Indeed,  both  questions  have 
been  conclusively  determined  the  other  way 
by  our  decisions,  as  wUl  clearly  appear  by 
reference  to  a  few  of  them. 

In  Michael  v.  Foil,  100  N.  C.  178,  6  8.  & 
204,  6  Am.  St  Rep.  577,  it  appeared  that  at 
the  time  of  the  delivery  of  a  deed  for  land, 
and  as  a  part  of  the  inducement  for  its  ex- 
ecution, it  was  orally  agreed  between  the 
vendor  and  vendee  that,  if  the  vendee  should 
sell  an  interest  in  the  land  during  the  ven- 
dor's life,  be  would  pay  the  vendor  one-half 
of  the  amount  received  therefor,  and  upon 
this  state  of  facts  the  court  held  that  such 
an  agreement  could  be  shown  by  oral  evi- 
dence, that  it  did  not  vary  or  contradict  the 
contract  of  sale  or  the  deed,  and  that  it  was 
not  within  the  statute  of  frauds.  Upon  sub- 
stantially the  same  state  of  facts  in  the  case 
of  Sprague  v.  Bond,  108  N.  C.  382,  13  S.  B. 
143,  this  court  made  the  same  ruling  as  In 
Michael  v.  Foil.  Justice  Shepherd,  for  the 
court,  said:  'The  enforcement  of  the  alleg- 
ed agreement,  after  the  sale  of  the  land,  does 
not  in.  any  respect  impinge  upon  the  terms 
of  the  conveyance,  but  relates  entirely  to  the 
payment  of  the  consideration.  It  is  true  that 
the  plaintiff  could  not  have  compelled  the 
defendant  to  execute  her  agreement  to  sell 
the  land,  as  there  was  no  enforceable  trust 
and  the  agreement  was  within  the  statute  of 
frauds,  but  this  part  of  the  agreement  has 
been  voluntarily  performed,  and  the  other 
part,  not  being  within  the  statute,  may  now 
be  enforced."  The  court  In  that  case  refers 
with  ai)proval  to  Hess  v.  Fox,  10  Wend.  (N. 
Y.)  436,  in  which  Savage,  O.  J.,  said:  •'No 
question  can  arise  on  the  validity  of  the 
agreement  to  sell.  That  was  performed,  and 
the  remaining  part  was  to  pay  over  money, 
supported  by  the  consideration  of  land  con- 
veyed to  the  promisor."  In  Trowbridge  v. 
Wetherbee,  93  Mass.  (11  AUen)  364,  the  court 
thus  stated  the  law,  upon  a  state  d  factP 
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similar  to  tbose  we  have  in  this  case:    "The 
defendant's  promise  was  a  part  of  the  con- 
alderatibn  for  which  he  obtained  his  deed, 
and  H  does  not  follow,  as  matter  of  course, 
tbat    an  agreement  to  pay  a  consideration 
for  a  conveyance  of  land  is  within  the  stat- 
ute.   In  this  case,  the  defendant  did  not  agree 
to  convey  any  part  of  the  land  to  the  plain- 
tur,  bnt  to  sell  and  convey  it  to  some  other 
person,  and  pay  the  plaintiff  his  shar^  of  the 
net  proceeds  in  money.    The  first  part  of  this 
promise,  namely,  the  promise  of  the  defend- 
ant  to  sell  the  land,  was  within  the  stat- 
ute, and.  if  he  had  refused  to  sell,  the  plain- 
tiff could  not  have  maintained  an  action  to 
enforce  the  promise  to  sell.     But  the  prom- 
ise to  sell  has  been  performed,  and  when  a 
promise  which  was  within  the  statute  has 
be^n  performed  the  contract   is   no   longer 
wltliin  the  statute.    If  some  dt  the  stipula- 
tions in  a  contract  are  within  the  statute  and 
others  are  not,  and  those  which  are  within 
It  have  been  performed,  an  action  lies  upon 
the  other  stipulations,  if  they  are  separata" 
See,  also,  Stone  v.  Dennison,  13  Piclc.  (Mass.) 
1,  23  Am.  Dec.  654,  and  Page  v.  Monks,  5 
Gray  (Mass.)  492.     The  same  state  of  facts 
appeared  in  Miller  v.  Kendlg,  55  Iowa,  174, 
T  N.  W.  500;  wherein  it  was  said:  "But  there 
Is  nothing  in  the  agreement  set  out  in  this 
case  from  which  it  can  be  gathered,  even  by 
implication,  that  the  defendant  was  obligat- 
ed to  sell  the  land.    He  had  the  fullest  lib- 
erty to  appropriate  the  land  solely  to  his  own 
use,  or  make  a  gift  or  devise  of  the  same,  or 
transmit  it  to  his  heirs.    Such  being  the  fact, 
it  is  impossible  to  say  that  the  plaintiff  re- 
tained an  interest  in  the  land.     The  agree- 
ment entered  into  between  the  parties  per- 
tained merely  to  the  purchase  price."     But 
the  Identical  question  which  is  raised  in  this 
case  was  decided  in  Bourne  v.  Sherrill,  143 
N.  G.  381,  55  S,  B.  709,  in  which  Justice  Hoke 
said:    "The  consideration  arose  at  the  time 
of  the  sale,  and  as  part  of  the  Inducement 
thereto.      The   conveyance,    the   purpose   of 
which  was  to  pass  the  title,  is  allowed  its 
full  operation,  and  is  therefore  In  nowise  con- 
tradicted.    And  the  agreement  enforced  by 
this  recovery  attached  to  the  i^oceeds  from 
and  after  the  sale,  and  was  not,  therefore, 
concerning  land  or  any  interest  therein,  with- 
in the  meaning  of  the  statute  of  frauds." 
The  cases  cited  seem  to  be  direct  authorities 
against  the  contention  of  the  defendant 

The  agreement  between  the  parties  that  the 
defendant  would  pay  to  the  plaintiff  one-half 
of  the  excess  received  by  him  if  the  property 
was  resold,  while  an  inducement  to  the  ex- 
ecution of  the  contract  and  deed,  was  col- 
lateral to,  and  Independent  of,  them,  and  was 
not  intended  by  the  parties  to  be  reduced  to 
writing,  and,  not  being  such  an  agreement 
as  the  statute  of  frauds  requires  to  be  in 
writing,  the  case  would  seem  also  to  fall 
within  the  principle  established  in  the  fol- 
lowing cases:  Log  CJo.  v  GofiOn,  130  N.  €• 
432,  41  S.  B.  931;    Deaver  v.  Deaver,  137 


N.  O.  246,  49  S.'93  113;  Bvans  v.  Freeman, 
142  N.  C.  61,  54  a  B.  847;  Typewriter  0>. 
V.  Hardware  Co^  143  N.  C.  97,  55  S.  B.  417. 
It  was  said  by  Justice  Burwell,  for  the  court, 
in  Colgate  v.  Latta,  115  N.  C.  127,  20  S.  R 
388,  26  L.  R.  A.  321,  that  "a  written  instru- 
ment, although  it  be  a  contract  within  the 
meaning  of  the  nfle  on  this  point,  does  not 
exclude  evidence  tending  to  show  the  actual 
transaction  in  the  following  case:  Where  It 
appears  that  the  instrument  was  not  Intend- 
ed to  be  a  complete  and  final  statement  of 
the  whole  transaction,  and  the  object  of  the 
evidence  is  simply  to  establish  a  separate  oral 
agreement  In  the  matter,  as  to  which  the  in- 
strument is  silent,  and  which  Is  not  contrary 
to  its  terms  nor  to  their  legal  effect" — citing 
Gumming  v.  Barber,  99  N.  C.  332,  5  S.  E.  908, 
and  Abbott  on  Trial  Bvidence,  p.  294.  See, 
also,  Twidy  v.  Saunderson,  31  N.  G.  6;  Man- 
ning V.  Jones,  44  N..0.  368.  The  agreement 
is  also  within  the  general  principle  that  a 
promise  by  the  vendor  at  the  time  of  the  ex- 
ecution of  a  deed  for  the  land  which  he  has 
sold  to  the  vendee,  if  there  should  be  a  de- 
ficiency in  the  acreage,  the  vendor  will  make 
a  ratable  reduction  in  the  price,  and  pay  the 
difference  to  the  vendee,  which  was  decided 
in  Sherrill  v.  Hagan,  92  N.  G.  345,  McGee 
V.  Graven,  106  N.  G.  351,  11  S.  B.  375,  and 
Currle  v.  Hawkins,  118  N.  G.  503,  24  S.  B. 
476. 

We  are  of  the  opinion,  both  upon  princi- 
ple and  authority,  that  the  decision  of  the 
court  below  was  correct 

No  error. 

a«  N.  C.  62) 

SMITH  V.  JOHN  U  BOPBR  LUMBER  GO. 

(Snpreme  Oourt  of  North  Garolina.    March  11, 
1908.) 

1.  Witnesses  —  Examination  —  Pbiyilboed 
GoMMUNiCATiONS— Physicians. 

Under  Revisal  1905,  §  1621,  providing  that 
no  physician  shall  be  required  to  disclose  any 
information  acquired  in  attending  a  patient 
in  a  professional  character,  necessary  to  en- 
able bim  to  prescribe  as  a  physician  or  act  as  a 
surgeon,  the  privilege  extends,  not  only  to  infor- 
mation orally  communicated  by  the  patient,  but 
to  knowledge  obtained  by  observation,  or  while 
attending  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  perform  his  du- 
ties. 

[Ed,  Note.— For  cases  in  point,  see  Gent  Dig.* 
vol.  50,  Witnesses,  |  774.] 

2.  Same— Waiveb  of  Pbivileob. 

The  j^rivilege  is  intended  for  the  benefit 
of  the  patient  alone,  and  ma:^  be  insisted  on  or 
waived  by  him,  in  his  discretion,  subject  to  the 
limitations  provided  by  the  statute  itself. 

[E3d.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  50,  Witnesses,  |  781.] 

8»  Same  —  Subjeot-Matteb  —  "Information 
Necessabt  to  Enable  Physician  to  Act." 
The  limitation  that  the  communication,  to 
be  privileged,  must  be  necessary  to  enable  the 
physician  to  prescribe,  etc,  must  be  given  ef- 
fect; and  in  an  action  for  personal  injuries, 
where  it  appeared  that,  when  asked  how  he  re- 
ceived the  injury,  plaintiff  replied  that  he  was 
raising  the  engine  witii  a  jacicscrew,  wiiich  he 
kicked  out  causing  the  oigine  to  roll  back  on 
his  ann,  etc.,  the  information  given  was  not  such 
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as  was  necessary  to  enablfe  tb^  physician  to  pre- 
scribe or  act  for  plajntiff,  and  was  not  privi- 
leged, it  haying  been  admitted  or  establisbed  that 
the  arm  was  crushed  by  the  falling  of  the  engine. 
[Ed.  Note.— For  cases  in  point,  aee  Cent  Dig. 
vol.  50,  Witnesses,  S  773.] 

Appeal  from  Superior  Coart,  Graven  CJoun- 
ty;  Loron,  Judge. 

Action  by  W.  Q.  Smith  against  the  John  L. 
Roper  Lumber 'Ck>mpany.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show  that  plaintiff,  an  employe 
of  the  defendant  company,  was  engaged  in 
moving  a  heavy  engine  of  the  defendant  com- 
pany from  their  mills  to  the  cars,  and  at  the 
time  of  the  injury  was  raising  the  engine  by 
means  of  a  Jackscrew,  when  the  engine  fell, 
catching  plaintiff's  arm  between  the  engine 
and  a  brick  wall  near  by,  and  crushing  same 
so  that  amputation  was  necessary,  and  that 
the  injury  was  caused  by  reason  of  a  defect- 
ive Jackscrew  negligently  furnished  by  de- 
fendant company.  The  defendant  claimed, 
and  offered  evidence  tending  to  show,  that 
there  was  no  defect  in  the  screw,  and  fur- 
ther that  the  injury  was  caused  by  fault  of 
plaintiff  in  negligently  kicking  or  Jerking  the 
screw  from  its  prc^)er  placing.  In  support  of 
defendant's  position  they  introduced  one  Dr. 
Jones,  who  testified  that  he  was  called  to  at- 
tend plaintiff,  and  before  treating  plaintiff 
asked  him  how  he  had  received  the  injury, 
and  plaintiff  replied  that  he  was  raising  the 
engine  with  a  Jackscrew,*  and  he  kicked  it  or 
wrung  it  out,  he  could  not  tell  which,  causing 
the  engine  to  roll  bade  and  crush  his  arm, 
etc.  Plaintiff  in  apt  time  objected  to  this  tes- 
timony, but  same  was  admitted,  the  court 
stating  that  it  was  admitted,  not  as  a  matter 
of  discretion,  but  as  a  matter  of  law,  and 
plaintiff  excepted.  •  There  was  verdict  for 
defendant,  and  plaintiff  appealed,  assigning 
for  error  the  ruling  of  his  honor  in  admitting 
the  testimony  of  Dr.  Jones. 

D.  Ia  Ward  and  Simmons,  Ward  &  Allen, 
for  appellant.  W.  W.  Clark  and  Moore  & 
Dunn,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
At  common  law  communications  between  pa- 
'tients  and  attending  physicians  were  not  re- 
garded as  privileged,  and  the  matter  has 
been  very  generally  made  the  subject  of  stat- 
utory regulation.  Our  own  statute,  which 
substantially  accords  with  the  form  more 
usually  adopted  In  such  legislation,  provides 
as  follows:  Revlsal  1905,  §  1621:  '*No  per- 
son, duly  authorized  to  practice  physic  or 
surgery,  shall  be  required  to  disclose  any  in- 
formation which  he  may  have  acquired  in  at- 
tending a  patient  in  a  professional  character, 
and  which  information  was  necessary  to  en- 
able him  to  prescribe  for  such  patient  as  a 
physician,  or  to  do  any  act  for  him  as  a  sur- 
geon: Provided,  that  the  presiding  Judge  of 
a  superior  court  may  compel  such  disclosure, 
tf  in  his  opinion  the  same  is  necessary  to'  a 


proper  administration  of  Justice.**  It  Is  the 
accepted  construction  of  this  statute  that  it 
extends,  not  only  to  information  orally  com- 
municated by  the  patient,  but  to  knowledge 
obtained  by  the  physician  or  surgeon  through 
his  own  observation  or  examination  while  at- 
tending the  patient  in  a  professional  capacity, 
and  which  was  necessary  to  enable  him  to 
prescribe.  Gartslde  v.  Insurance  Co.,  76  Mo. 
446,  42  Am.  Rep.  765;  DUleber  v.  Insurance 
€o.,  69  N.  Y.  256,  25  Am.  Rep.  182.  And  it  is 
further  held,  uniformly,  so  far  as  we  have 
examined,  that  the  privilege  established  is  for 
the  benefit  of  the  patient  alone,  and  that 
same  may  be  insisted  on  or  waived  by  him 
in  his  discretion,  subject  to  the  limltatioDS 
provided  by  the  statute  itself: 

''(1)  That  the  matter  is  placed  entirely  in 
the  control  o(  the  presiding  Judge,  who  may 
always  direct  an  answer,  when  in  his  opin- 
ion the  same  is  necessary  to  a  proper  admin- 
istration of  Justice. 

"(2)  That  the  privilege  only  extends  to  in- 
formation acquired  while  attending  as  physi- 
cian in  a  professional  capacity,  and  which 
Information  is  necessary  to  enable  him  to  pre- 
scribe for  such  patient  as  a  physician." 

14  Wlgmore,  I  2286-c. 

In  the  present  instance,  the  court  having 
declined  to  exercise  the  discretion  conferred 
by  the  statute,  and  having  admitted  the  an- 
swer of  the  witness  as  a  matter  of  right  in 
defendant,  the  correctness  of  the  ruling  will 
depend  upon  the  interpretation  put  upon  the 
second  limitation  stated:  *rrhat  the  privilege 
only  exists  as  to  information  which  is  neces- 
sary to  enable  the  physician  to  prescribe  for 
such  patient  as  a  physician."  Many  of  the 
courts  have  been  very  liberal  in  construing 
this  statute  in  favor  of  the  protection  afford- 
ed the  patient,  some  of  them  going  to  the 
extent  of  holding  that,  whenever  a  question 
has  been  asked  by  an  attending  physician, 
with  a  view  of  prescribing,  the  answer  te 
privileged,  however  unimportant  or  irrelevant 
such  answer  may  prove  to  be;  but  we  do  not 
think  that  such  a  position  can  be  sustained. 
It  must  be  remembered  that  the  privilege  did 
not  exist  at  all  at  common  law.  It  only  arose 
by  reason  of  the  statute,  and  this  statute  hav- 
ing provided,  as  a  condition,  that  the  commu- 
nication, to  come  within  its  terms,  shall  be 
necessary  to  enable  the  physician  to  pre- 
scribe, we  think  this  limitation  must  be  given 
effect,. and  that  it  must  rest  in  the  legal  dis- 
cretion of  the  court  to  determine,  from  all  the 
facts  and  attendant  circumstances,  including 
the  answer  itself,  whether  the  information 
given  was  necessary  for  the  purpose  indicat- 
ed. There  are  no  doubt  many  occasions  when 
an  answer  to  the  question  usually  asked  by 
a  physician,  "How  were  you  hurt?"  could 
and  should  be  regarded  and  held  as  ne<vs- 
sary  to  Intelligent  treatment  And  when  this 
is  true,  both  the  substance  of  the  answer  and 
the  incidental  details  would  come  within  the 
protection  provided  by  the  law.  But  we  do 
not  think  l^  any  fair  or  reasonable  intend- 
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ment  could  the  statute  be  construed  as  ex- 
tending to  the  answer  admitted  in  the  present 
instance.  There  was  no  dispute  between  the 
parties  that  the  plaintiff's  arm  had  been 
crushed  by  reason  of  having  been  caught  be- 
tween the  falling  engine  and  the  brick  wall, 
and  it  could  make  no  possible  difference  in 
the  treatment  whether  this  falling  of  the  en- 
gine was  occasioned  by  a  defective  jackscrew 
or  by  plaintiff's  conduct  in  negligently  kick- 
ing the  screw  out  of  place  at  an  inopportune 
time.  We  are  of  opinion  that  Ills  honor  cor- 
rectly ruled  that  defendant  was  entitled  to 
have  tlie  answer  of  the  witness  admitted  in 
evidence  as  a  matter  of  right,  and  that  his 
construction  of  the  statute  is'  in  accord  with 
the  weight  of  authority.  Qreen  v.  Railway 
Co..  171  N.  T.  201,  63  N.  E.  958,  89  Am.  St. 
Rep.  807 ;  People  v.  Cole,  113  Mich.  83,  71  N. 
W.  455;  In  re  Will  Bruendl,  102  Wis.  46,  78 
N.  W.  169;  Railway  v.  Murray,  56  Kan.  336, 
40  Pac.  646.  The  decision  of  the  Indiana 
courts  relied  upon  by  plaintiff  (Pa.  Co.  v. 
Marion,  123  Ind.  415,  23  N.  E.  973,  7  L.  R.  A. 
687,  18  Am.  St  Rep.  330),  is  based  on  an  in- 
terpretation of  Indiana  statutes  (Rev.  St  Ind. 
1881,  f  497)  which  is  much  broader  in  its 
terms,  and  permitting  a  different  construc- 
tion. 

There  is  no  error,  and  the  Judgment  be- 
low Is  affirmed. 
No  error. 


(147  N.  C.  GS) 

HICKORY   MARBLE  ft   GRANITE   00.   v. 

SOUTHERN  RY.  CO. 

(Sapreme  Court  of  North  Carolina.    March  11, 
1908.) 

1.  C030CSBCB  —  "Interstate     Commbecb"  — 
"Domestic  Commerce." 

Commerce  between  states  consists  of  in- 
tercourse between  their  citizens  and  includes 
the  transportation  of  persons  and  property  and 
the  navigation  of  public  waters  for  that  pur- 
pose, as  well  as  the  purchase,  sale,  and  excbanpre 
of  commodities,  and  the  power  to  regulate  that 
commerce  involves  the  right  to  prescribe  rules 
by  which  it  shall  be  governed,  and  to  bring 
transportation  within  the  control  of  the  state 
as  a  part  of  its  domestic  commerce,  the  sub- 
ject transported  must  be  during  the  entire  trans- 
portation under  the  exdosive  jurisdiction  of  the 
state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  3724-3731;  vol.  3,  p. 
2165.1 

2.  CoNfirriTunoNAL    Law  — Statutes  — Con - 

aTRtJOTIOW— CONBTRUCTTIOH  IN  PaVOR  OF  Va- 
LIDITT. 

A  construction  of  a  statute  so  that  it  will 
involve  the  exercise  of  a  doubtful  power  will 
not  readily  be  adopted,  in  the  absence  of  direct 
words,  where  the  langua^  used  reasonably  ad- 
mits of  another  which  will  exclude  the  question 
of  constitutional  authority  to  enact  the  partic- 
ular statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  f  46.] 

3.  Statutes— Extraterritorial  Effeot, 

Laws  have  no  extraterritorial  effect;  the 
operation  is  limited  to  the  territorial  jurisdic- 
tion of  the  state  that' enacts  them. 


4.  Carriers— Carriaob  of  Freight— Statu- 
tory Regulations. 

Revisal  1905,  S  2632,  imposing  a  penalty  on 
carriers  for  a  failure  to  transport  freight  with- 
in a  reasonable  time,  and  declaring  that  it  shall 
be  considered  that  such  carrier  has  transported 
freight  within  a  reasonable  time  where  it  has 
done  <Bo  in  the  ordinary  time  required  for  trans- 
porting freight  between  the  receiving  and  the 
shipping  stations,  refers  to  the  entire  transit 
from  the  initial  station  to  the  terminal  station, 
and  when  considered  in  connection  with  the  pro- 
vision as  it  existed  in  Code,  §  1966,  applies  only 
to  intrastate  shipments,  or  those  which  do  not 
require  any  departure  from  the  borders  of  the 
state  to  execute  the  contract  of  carriage. 

Appeal  from  Superior  Court,  Catawba  Coun-^ 
ty;  Councill,  Judge. 

Action  by  the  Hickory  Marble  &  Granite 
Company  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals  Reversed,  and  action  dis- 
missed. 

This  is  an  action  for  the  recovery  of  a  pen- 
alty under  section  2632  of  the  Revisal  of 
1905,  the  plaintiff  alleging  an  unreasonable 
delay  hi  the  transportation  of  a  car  load  of 
marble  from  Atlanta  In  the  state  of  Georgia 
to  Hickory  in  this  state.  It  did  not  appear 
from  any  evidence  in  the  case  whether  the  al- 
leged delay  was  in  the  state  of  Georgia,  in 
the  state  of  South  Carolina,  or  in  this  state. 
Defendant  moved  to  nonsuit  the  plaintiff. 
The  motion  was  overruled,  and  the  defend- 
ant excepted.  There  was  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  of  the  penal- 
ty given  by  the  statute,  and  Judgment  was 
entered  thereon.  Defendant  excepted  and 
ai^pealed. 

S.  J.  Ervin,  for  appellant  M.  H.  Yount, 
W.  C.  Feimster,  and  D.  Lester  Russell,  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  section  of  the  Revisal  imposing 
the  penalty  which  the  plaintiff  seeks  to  re- 
cover in  this  case  is  assailed  by  the  defend- 
ant upon  the  ground  that  the  Legislature  has 
thereby  attempted  to  regulate  commerce  be- 
tween the  states.  ''Commerce  between  the 
states  consists  of  intercourse-  between  their 
citizens,  and  includes  the  transportation  of 
persons  and  property  and  the  navigation  of 
public  waters  for  that  purpose,  as  well  as 
the  purchase,  sale,  and  exchange  of  commod- 
ities, and  the  power  to  regulate  that  com- 
merce involves  the  right  to  prescribe  rules 
by  which  it  shall  be  governed — ^that  is,  the 
conditions  upon  which  it  shall  be  conducted." 
Gloucester  Ferry  Co.  v.  Penn.,  114  U.  S.  196, 
5  Sup.  Ct  826,  29  L.  Ed.  15a  We  do  not 
deem  it  necessary  to  decide  the  important 
question  whether  the  statute  in  question  is  in 
conflict  with  the  commerce  clause  of  the  Con- 
stitution of  the  United  States.  The  fcOnstruc- 
tion  of  a  statute  involving  the  exercise  even 
of  a  doubtful  power  will  not  readily  be  adopt- 
ed, in  the  absence  of  direct  words,  where  the 
language  used  reasonably  admits  of  another 
which  will  exclude  the  question  of  constltu- 
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tional  authority  to  enact  the  particular  law. 
Black  on  Interpretation  of  Laws,  p.  89,  §  42 ; 
Mardre  t.  Felton,  61  N.  0.  279.  Section  2632 
purports  to  deal  with  the  entire  actual  tran- 
sit of  the  goods  from  the  time  they  leave  the 
initial  station  until  they  reach  their  final 
destination.  It  is  a  principle  universally  rec- 
ognized that  laws  have  no  extraterritorial 
effect  Their  operating  is  limited  to  the  ter- 
ritorial Jurisdiction  of  the  state  or  country 
that  enacts  them.  Rorer  on  Interstate  Law, 
pp.  12,  226, 227.  We  cannot  think  the  Legisla- 
ture intended  by  section  2632  to  determine 
what  should  be  the  reasonable  or  ordinary 
time  for  transporting  goods  through  another 
state,  and  to  provide  what  allowance  should 
be  made  for  deiays  at  the  receiving  station 
and  at  intermediate  points  in  that  state. 
Where  there  is  a  shipment  from  Atlanta  to 
Hiclcory,  on  a  through  bill  of  lading,  the 
transit  is  a  continuous  one,  and,  in  order  to 
determine  whether  there  has  been  an  unrea- 
sonable delay,  which  Subjects  the  carrier 
to  the  payment  of  the  penalty  for  the  de- 
fault, it  would  become  necessary  to  consider 
the  time  that  would  reasonably  be  consumed 
in  accomplishing  the  entire  journey.  If  the 
Legislature  of  the  state  intended  by  section 
2632  to  include  interstate  shipments  it  would 
reach  beyond  the  territorial  Jurisdiction  of 
this  state  and  prescribe  a  rule  for  determin- 
ing whether  there  has  been  an  unreasonable 
delay  there,  and  the  law  must  operate  in  an- 
other state  where  the  carrier's  duty  and  re- 
sponsibility for  delay  in  transportation  may 
be  fixed  by  a  principle  very  different  from, 
nay,  in  direct  conflict  with,  that  prescribed 
by  our  statute.  It  cannot  be  doubted  that 
the  Legislature  intended  by  section  2632  to 
refer  to  the  entire  transit;  that  is,  from  the 
initial  station  to  the  terminal  station,  for  this 
intent  is  clearly  indicated  by  the  very  words 
of  the  section.  The  language  is:  "It  shall 
be  considered  that  such  transportation  com- 
pany has  transported  freight  within  a  rea- 
sonable time  if  it  has  done  so  in  the  ordinary 
time  required  for  transporting  such  articles 
of  freight  hetween  the  receiving  and  the 
ehipping  stations.**  (Italics  ours.)  It  con- 
templated, therefore,  dealing  with  the  car- 
rier, in  respect  of  delays  in  shipments,  not 
merely  within  the  limits  of  this  state,  but 
within  the  territory  of  another  state,  if  we 
should  hold  that  interstate  shipments  are 
within  the  meaning  and  intent  of  the  law. 
Such  a  construction  would  raise  a  grave  con- 
stitutional question.  We  would  have  to  de- 
cide whether  such  control  of  the  carrier  in 
the  tram^ortation  of  goods  is  merely  local 
in  its  nature,  and,  while  incidentally  affect- 
ing commerce  between  the  states,  is  in  aid 
thereof  and  such  as  falls  within  the  police 
power  of  the  state,  or  whether  it  is  of  a  na- 
tional character,  ^nd  requires  uniformity 
throughout  the  entire  Journey — ^that  is,  from 
the  station  where  the  goods  are  received  to 
the  one  where  they  are  to  be  delivered. 
HarriU  v.  Railroad,  144  N.  C.  532,  57  S.  E. 


888;    Morris-Scarboro-Mofitt  Co.  ▼•  Sxpr 
CJo,  145  N.  a  -^,  59  S.  B.  667. 

This  court,  in  the  case  of  McGwigan  ▼« 
Railroad,  95  N.  0.  428,  59  Am.  Rep.  247,  con- 
strued a  statute  somewhat  similar  in  phrase- 
ology to  section  2632  of  the  Revisal,  and  held 
that  it  did  not  apply  to  interstate  shipments. 
It  laid  some  stress  upon  the  words  in  that 
statute  "any  railroad  corporation  operating 
in  this  state."  The  corresponding  words  In 
section  2632  are  "any  railroad  company  do- 
ing business  In  this  state."  While  the  de- 
scription of  the  carrier  In  the  two  statutes 
is  expressed  in  different  words,  the  meaning 
must  be  the  same.  But  the  intention  of  the 
Legislature  to  confine  the  operation  of  the 
law  to  shipments  within  the  state  is  more 
apparent  in  section  2632  of  the  Revisal  of 
1905  than  was  the  same  intention  in  section 
1966  of  the  Code,  which  was  construed  in 
McGwigan  v.  Railroad,  by  reason  of  the  fact 
that  a  different  construction  of  section  2632 
would  impute  to  the  Legislature  the  purpose 
of.  prescribing  a  positive  rule  for  determin- 
ing what  shall  constitute  a  proper  transporta- 
tion in  a  foreign  state,  where  Its  own  laws 
cannot  operate,  as  the  provision  concerning 
the  time  allowed  for  delays,  and  as  to  what 
shall  constitute  an  unreasonable  delay,  is  not 
to  be  found  in  section  1966  of  the  Code. 

It  is  not  necessary,  in  the  view  we  take  of 
section  2632  of  the  Revisal  of  1905,  to  consid- 
er the  question  so  ably  and  learnedly  discuss- 
ed before  us  by  counsel,  as  to  the  constitu- 
tional power  of  the  Legislature  to  prescribe 
a  penalty  for  delay  in  the  shipment  of  freight 
from  another  state  into  this  state,  provided 
the  exercise  of  the  power,  or  the  legislation 
itself,  is  confined  to  delays  occurring  wholly 
within  this  state.  If  the  section  embraces 
any  legislation  which  is  not  local  in  its  na- 
ture, and  although  in  aid  of  commerce  Is  a 
regulation  thereof,  within  the  meaning  of 
those  terms  as  defined  by  the  court  having 
final  or  ultimate  Jurisdiction  to  decide  sudh 
a  question,  the  statute  is  void  to  the  extent 
that  it  exceeds  the  proper  limit  of  legislative 
power  prescribed  to  the  state  by  the  Constitu- 
tion of  the  United  States,  as  construed  by 
that  court  When  the  purpose  of  the  legis- 
lation is  of  such  a  Icind  as  to  require  uni- 
formity, then  in  order  "to  bring  the  trans- 
Ii^rtation  within  the  control  of  the  state,  as 
part  of  its  domestic  commerce,  the  subject 
transported  must  be  within  the  entire  voyage 
under  the  exclusive  Jurisdiction  of  the  state.** 
This  limitation  of  the  power  of  the  state  to 
regulate  commerce  was  stated  in  the  words 
we  have  above  quoted  by  Justice  Fields  in 
Steamship  Co.  v.  Railroad  Com'rs  (C.  C.) 
9  Sawy.  253,  18  Fed.  10,  and  afterwards 
adopted  by  the  Supreme  Court  of  the  United 
States,  as  a  concise  and  accurate  statement 
of  the  principle  governing  such  cases,  lu 
Hanley  v.  Railway  Co.,  187  U.  S.  617,  2:5 
Sup.  Ct  214,  47  L.  Ed.  333.  See,  also.  Lord 
V.  Steamship  Company,  102  U.  S.  541,  26  I.. 
Ed.  224.    Even   when  state  legislation  has 
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been  considered  as  affecting  interstate  com- 
merce only  incidentally  and  as  a  proper  ex- 
eidse  of  the  police  power,  it  has  been  upheld 
only  npoh  the  ground  that  it  was  in  further- 
ance of  the  purpose  contemplated  by  the  com- 
merce clause  of  the  federal  Constitution,  and, 
therefore,  not  witliin  its  prohibitive  terms  as 
being  a  regulation  of  interstate  traffic.  In- 
stead of  entering  upon  a  consideration  of  the 
question,  whether  section  2632  comes  within 
the  class  of  legislation  permissible  to  the 
state  as  not  being  a  regulation  of  commerce, 
we  have  preferred  to  construe  the  section  ac- 
cording to  its  plain  meaning,  as  intended  to 
apply  only  to  intrastate  shipments,  or  those 
which  do  not  require  any  departure  from  the 
territory  of  the  state  in  order  to  execute  the 
contract  of  carriage.  This  meaning  conforms 
to  the  elementary  rules  of  Interpretation,  and 
avoids  the  decision  of  any  doubtful  constitu- 
tional question.  The  court  should  have  sus- 
tained the  motion  to  nonsuit,  at  the  close  of 
the  evidence,  and  erred  in  refusing  the  same. 

We  do  not  decide,  or  even  undertake  to 
consider  in  this  case,  the  question  as  to  what 
Is  the  duty  and  liability  of  the  carrier  at 
each  end  of  the  transit,  under  the  law  impos- 
ing penalties  for  delays  in  shipping  and  de- 
livering goods,  but  only  the  question  as  to 
whether  section  2632  effects  interstate  com- 
merce, or  was  Intended  to  apply  solely  to 
commerce  within  the  borders  of  the  state. 
What  we  have  said  therefore  must  be  con- 
strue^  as  referring  only  to  the  actual  transit 
of  the  goods  from  the  Initial  to  the  terminal 
station. 

The  judgment  is  reversed,  and  the  action 
is  dismissed. 

Reversed. 


a47  N.  C.  66) 

SHELBY  ICB  ft  FTTBIi  00.  v.  SOUTHERN 
RY.  CO. 

(Supreme  Court  of  North  Carolina.    March  11, 
1908.) 

1.  CouBTS— Decisions  of  Fedebal  Sufbeme 

COUBT  AS  ATJTHOBITT  IN  STATE  COUBTS. 

The  dpcisfon  of  the  federal  Supreme  Court 
as  to  what  constitntee  Interstate  commerce  is 
binding  on  the  state  courts. 

["Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13.  Courts,  H  329-334.] 

2.  Cabbiebs— Cabbiaoe  of  Fbeioht  —  Delay 
IN  Tbanspobtation— Action  fob  Penalty 


— OUESTIONS  fob  JuBY. 

In  an  8 


an  action  against  a  carrier  for  the  pen- 
alty imposed  by  Reviaal  1906,  §  2632,  for  delay 
in  transporting  freight,  the  judge  should  leave 
the  question  of  delay  and  the  amount  of  recov- 
ery to  the  jury,  with  proper  instructions  on  the 
Uw. 

Appeal  from  Superior  Conrt,  Cleveland 
County ;  Ward,  Judge. 

Action  by  the  Shelby  Ice  ft  Fuel  Company 
against  the  Southern  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

O.  F.  Mason  and  W.  B.  Rodman,  for  appel- 
lant 

e08JD.-46 


WALKBR,  J.  This  action  was  brought  to 
recover  the  penalty  given  by  section  2632  of 
the  Reviaal  of  1906  for  delay  in  transporting 
a  car  load  of  brick  from  Grover,  N.  C,  to 
Shelby,  N.  C.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant  ap- 
pealed. It  appears  by  implication  that  a 
part  of  the  transportation  was  through  the 
state  of  South  Carolina,  though  the  evidence 
on  that  point  is  not  of  the  most  satisfactory 
character.  The  courts  in  some  of  the  states 
have  held  that  in  cases  of  railroad  transporta- 
tion like  that  we  are  considering  In  this  ap- 
peal, if  the  initial  and  terminal  points  are 
in  the  same  state,  the  transportation  does  not 
constitute  interstate  commerce,  though  part 
of  the  territory  of  another  state  may  be  trav- 
ersed in  making  the  journey.  Campbell  v. 
Railroad  Co.,  86  Iowa,  687,  63  N.  W.  861; 
Seawell  v.  Railroad  Co.,  119  Mo.  222,  24  S. 
W.  1002.  But  in  Hanley  v.  Railway  Co.,  187 
U.  S.  617,  23  Sup.  Ct  214,  47  L.  Ed.  333,  the 
Supreme  Court  of  the  United  States,  whose 
decision  we  must  follow  in  such  cases,  held 
that  those  cases  were  decided  upon  the  au- 
thority of  Railroad  v.  Penn.,  146  U.  S.  192.  12 
Sup.  Ct  806,  36  L.  Ed.  672,  and  in  deference 
to  conclusions  drawn  from  that  case,  which 
involved  only  a  question  of  taxation,  and 
that  the  conclusions  of  the  state  courts  had 
been  carried  too  far.  Referring  to  Railroad 
V.  Penn,  Justice  Holmes  said:  "That  was 
the  case  of  a  tax,  and  was  distinguished  ex- 
pressly from  an  attempt  by  a  state  directly 
to  regulate  the  transportation  while  outside 
its  borders.  146  U.  S.  204,  12  Sup.  Ct  806, 
86  L.  Ed.  672.  And  although  it  was  intimat- 
ed that,  for  the  purposes  before  the  court 
to  some  extent  commerce  by  transportation 
might  have  its  character  fixed  by  the  rela- 
tion between  the  two  ends  of  the  transit  the 
intimation  was  carefully  confined  to  those 
purposes."  The  evidence  not  being  very  def- 
inite as  to  the  character  of  the  transporta- 
tion, we  will  not  decide  whether,  if  the  delay 
occurred  in  this  state,  the  plaintilf  can  re- 
cover the  penalty  for  failure  to  transport  the 
car  load  of  brick  within  a  reasonable  time,  as 
alleged  in  the  case,  but  if  it  appears  at  the 
next  trial  that  the  transportation  was  through 
South  Carolina  the  case  would,  under  Hanley 
V.  Railroad,  seem  to  fall  within  the  principle 
of  our  decision  at  this  term  in  Marble  & 
Granite  Co.  v.  Railway,  60  S.  E.  719,  the 
transportation  not  being  wholly  withhi  this 
state. 

The  following  issue  was  submitted  to  the 
jury:  "What  amount,  if  anything,  is  the 
plaintiff  entitled  to  recover  of  the  defendant 
on  account  of  penalty?  Ans.  $46.00.''  The 
court  charged  the  jury  that  if  they  believed- 
the  evidence  they  should  answer  the  issue, 
"Yes,*'  as  matter  of  law,  and  the  defendant 
excepted.  This  instruction  was  erroneous.  In 
this  respect  the  case  is  governed  by  Davis  v. 
Railroad  (decided  at  this  term)  60  S.  E.  722. 
and  it  is  not  necessary  for  us  to  repeat  here 
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the  reasons  we  assigned  in  that  case  for 
granting  a  new  trial.  The  Judge  should  have 
left  the  question  as  to  the  delay  and  the 
amount  the  plaintiff  is  entitled  to  recover  to 
the  jury,  with  proper  instructions  upon  the 
law. 
New  triaU 


(147  N.  C.  68) 

DAVIS  T. 


SOUTHERN  RY.   CO. 


(Supreme  Ooart  of  North  Carolina.    March  11, 
1908.) 

1.  Cabriebs— Cabbiaob  of  Goods— Delay  in 
Tbanspobtation  —  Stattjtoby  Penalties— 
Pabties  Aggrieved. 

Under  Reyisal  1905,  |  2632,  providing  that 

the  party  aggrieved  may  recover  tne  penalty  for 


them  until  their  arrival  is  the  party  aggrieved 
by  delay  in  transportation,  and  ne  may  recover 
the  penalty,  nothing  else  appearing. 

2.  Same— Validity  of  Statutes. 

Revisal  1905^  f  2632,  imposing  a  penalty 
on  a  carrier  for  its  failure  to  transport  goods 
within  a  reasonable  time  recoverable  by  the 
person  aggrieved,  is  constitutional. 

3.  Tbial  —  Spboial  Issues  —  Submission — 
Questions  to  be  Submitted. 

In  an  action  against  a  carrier  for  the  pen- 
alty imposed  by  Revisal  1905,  §  2632,  for  delay 
in  transporting  freight,  an  issue,  '*what  amount, 
if  any,  is  the  plaintiff  entitled  to  recover  of  the 
defendant  on  account  of  the  failure  to  promptly 
ship"  the  freight,  is  objectionable  as  presuppos- 
ing that  there  had  been  a  failure  on  the  part  of 
the  carrier  to  perform  its  duty,  and  merely  re- 
quiring the  jury  to  ascertain  tne  amount  of  the 
penalty  incurred  for  the  default,  and  two  is- 
sues should  be  submitted :  (1)  Was  the  freight 
transported  and  delivered  within  a  reasonable 
timeV  (2)  In  what  sum  is  the  carrier  indebted 
to  plaintiff? 

4.  Same— Instbuctions. 

Where,  in  an  action  against  a  carrier  for 
the  penalty  imposed  by  Revisal  1905,  S  2632,  for 
delay  in  the  transportation  of  freight,  the  court 
submitted  the  issue,  what  amount,  if  any,  is 
the  plaintiff  entitled  to  recover  of  defendant  on 
account  of  the  failure  to  promptly  ship  the 
freight,  a  charge  that  if  the  jury  believed  the 
evidence  they  should  answer  the  issues,  "Yes," 
was  erroneous,  for  the  charge  and  the  issue  did 
not  correspond,  and  the  response  directed  to  be 
made  was  inappropriate  to  the  issue. 

5.  Cabbiers— Delay  in  the  Tbanspobtation 
OF  Goods— Statutoby  Penalties— Actions 
—Questions  fob  Jury. 

In  an  action  against  a  carrier  for  the  pen- 
alty imposed  by  Revisal  1905,  f  2632,  for  delay 
in  transporting  freight,  it  is  for  the  jury  to  as- 
certain whether  there  had  been  an  unreason- 
able delay  measured  by  the  ordinary  time  re- 
quired for  transportation,  and  how  much  delay 
there  had  been  after  making  due  allowance  to 
the  carrier  as  provided  by  thiB  statute,  and  thus 
determine  the  amount  due  plaintiff,  and  the 
judge  cannot  decide  as  a  matter  of  law  what 
amount  is  due  though  the  jury  should  believe 
the  evidence,  for  the  jury  must  decide  the  time 
of  the  delay  before  the  amount  of  thd  penalty 
can  be  ascertained. 

6.  Ck>MMEBCE— Intebstatx  Commeboe. 

Where  any  part  of  the  transportation  of 
freight  from  one  point  in  the  state  to  another 
point  therein  is  outside  of  the  state,  the  ship- 
ment is  interstate  traffic,  and  is  not  within 
Hev'sal  1905,  §  2632,  imposing  a  penalty  on  a 
carrier  for  its  failure  to  transport  freight  with- 
in a  reasonable  time. 


Appeal  from  Superior  Court,  Clereland 
Count?' ;   Ward,  Judge. 

Action  by  A.  H.  Davis  against  the  Southern 
Railway  Company.  From  a  judgiiient  ft>r 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  gramted. 

W.  B.  Rodman  and  O.  P.  Mason,  for  appel- 
lant   Quinn  &  Hamrick,  for  appellee. 

WALKER,  J.  This  is  an  action  to  recoTer 
the  penalty  given  by  section  2632  of  the  Re- 
visal of  1905  for  delay  in  shipping  Inmbtf. 
The  case  is  not  governed  by  the  principle  ol 
Marble  Co.  v.  Railway  (decided  at  this  term) 
60  S.  B.  719,  as  argued  by  the  defendant's 
counsel,  for  it  does  not  appear  that  any  part 
of  the  transportation  was  beyond  the  limits 
of  the  state.  The  lumber  was  shipped  from 
Lattimore,  or  Washburn's  Siding,  to  Gastonla, 
all  being  in  this  state.  The  agreement  be^ 
tween  the  plaintiif,  as  consignor,  and  Henry 
&  Bradley,  the  consignees  at  Gastonia,  was 
that  the  latter  should  not  be  required  to  pay 
for  the  lumber  until  it  arrived  at  Gastonia. 
The  plaintiff  was  therefore  the  party  aggriev- 
ed, within  the  meaning  of  section  2632,  and 
can  maintain  this  action  for  the  penalty. 
Summers  v.  Railroad,  138  N.  C.  295,  50  S.  £. 
714.  The  very  question  is  considered  and  de- 
cided in  Cardwell  v.  Railroad,  145  N.  G.  — , 
59  S.  £.  673.  The  constitutionality  of  section 
2632  and  similar  provisions  of  law  impoeing 
penalties  for  a  breach  of  duty  In  transporting 
goods  by  common  carriers  is  too  ftrmQr  es- 
tablished to  be  now  questioned.  Branch  v. 
Railroad,  77  N.  C.  348;  Walker  ▼.  Bailway. 
137  N.  a  163,  49  a  m  84 ;  Stone  v.  Railway, 
144  N.  C.  220,  56  S.  E.  932;   Morris-Scarboro- 

Moffltt  Co.  v.  Express  Co.,  145  N.  C.  .  59 

8.  B.  667;  Cardwell  v.  Railway,  supra.  So 
that  the  plaintiff  might  have  a  good  cause  of 
action  for  the  penalty,  nothing  else  appear- 
ing, if  there  was  a  failure  In  this  case  to 
transport  the  lumber  within  a  reasonable 
time,  and  we  would  affirm  the  Judgment,  but 
for  the  fact  of  error  in  the  charge  of  the 
court  The  issue  submitted  and  the  answer 
thereto  were  as  follows:  "What  amount,  if 
any,  is  the  plaintiff  entitled  to  recover  of  the 
defendant,  on  account  of  the  failure  to 
promptly  ship  the  car  load  of  lumber?  Ans. 
$70.00."  The  form  of  that  issue  is  objection- 
able, as  It  presupposes  that  there  had  been 
a  failure  to  perform  its  duty  by  the  defend- 
ant as  carrier,  and  merely  required  the  jury 
to  ascertain  the  amount  of  the  penalty  In- 
curred for  the  default  Denmark  v.  Rail- 
road, 107  N.  0.  185,  12  S.  E.  54.  We  suggest- 
ed at  the  last  term,  in  Hamrick  Bros.  &  Ca 

V.  RaUway,  145  N.  C. ,  59  S.  B.  666,  that 

two  Issues  be  submitted  in  cases  of  this  kind: 
(1)  Was  the  freight  transported  and  deliver- 
ed within  a  reasonable  time?  (2)  In  what 
sum  is  the  defendant  Indebted  to  the  plain- 
tiff? "In  this  way,"  said  Justice  Connor  for 
the  court,  "the  attention  of  the  parties  and 
the  Jury  is  drawn  to  the  real  questions  in  is- 
sue."   But  waiving  the  defect  in  the  issue,  we 
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think  the  charge  of  the  court  was  erroneous. 
TXie  Jury  were  instructed  that  if  they  believed 
tbe  evidence  they  should  answer  the  Issue, 
''Yes,"  as  a  matter  of  law.  This  was  all 
of  the  charge,  and  it  was  duly  excepted  to  by 
tlie  defendant  The  charge  and  the  issue  do 
not  correspond,  and  the  response  directed  to 
be  made  would  not  be  an  appropriate  otue, 
in  any  view,  to  the  issue  as  now  framed.  It 
only  called  for  an  assessment  of  the  amount, 
and  not  for  a  simple  affirmative  or  negative 
answer.  But  it  was  error  to  direct  a  finding 
for  the  plaintiff  "If  the  jury  believed  the  evi- 
dence." It  was  for  the  jury  to  ascertain, 
first,  if  there  had  been  an  unreasonable  de- 
lay, measured  by  the  ordinary  time  required 
to  make  the  transportation,  and,  second,  how 
much  delay  there  had  been  after  making  due 
allowance  to  the  defendant  as  provided  by 
tbe  statute^  and  in  this  way  the  amouiat  due 
tbe  plaintiff  would  be  determined.  The  judge 
cannot  decide,  as  matter  of  law,  what  amount 
is  due,  even  if  the  jury  should  believe  the 
evidence,  for  the  latter  must  go  further,  and 
decide  the  time  of  the  delay,  before  the 
amount  of  the  penalty  imposed  can  be  ascer- 
tained. Hamrick  Bros.  &  Co.  v.  Railway, 
supra.  In  Jenkims  v.  Railway,  145  N.  O.  — , 
59  S.  E.  663,  this  court,  discussing  the  ques- 
tion involved  in  this  case,  said,  by  Justice 
Connor,  that  reasonable  time  for  the  transpor- 
tation in  any  given  case  is  to  be  determined 
by  the  ordinary  time  cousumed,  as  the  stand- 
ard after  making  the  proper  deduction  for 
'*lay  days,"  or  those  which  the  statute  pro- 
vides shall  be  omitted  from  the  count  The 
court  further  said  that,  under  the  statute  as 
interpreted  in  Stone  v.  Railway  Co.,  144  N.  C. 
220,  56  a  E^  932,  ''a  failure  to  transport  with- 
in the  ordinary  time  is  prima  facie  unreason- 
able.'* Thus  construed,  the  jury  find,  first, 
whether  the  transportation  was  within  the  "or- 
dinary time."  This  beiiag  found,  the  question 
arises,  what  time  should  be  allowed  defendant 
as  "ordinary  time"  for  transporting?  For  all 
in  excess  of  this  time  it  is  liable  for  the  stat- 
utory penalty  less  2  days  at  the  "initial 
point,"  and  48  hours  at  otne  intermediate 
point  for  each  100  miles  of  distance;,  etc., 
which  shall  not  be  charged  against  the  car- 
rier as  unreasonable.  The  2  days  at  the 
Initial  point  and  48  hours  at  each  interme- 
diate point  are  not  the  standard  by  which 
''reasonable  time"  is  measured,  but  are  mot 
to  be  charged  "as  unreasonable,"  or,  as  we 
said  in  Stone's  Case,  "to  this  extent  the  stand- 
ard of  the  common-law  duty  is  lowered." 
The  court  erred  in  not  allowing  the  jury  to 
decide  whether  there  had  been  any  delay, 
and,  if  any,  how  much  under  the  rule  we 
have  stated  the  plaintiff  is  entitled  to  re- 
ceive for  it 

If  It  appears  at  the  next  trial  that  any 
part  of  the  transportation  was  outside  the 
borders  of  the  state,  although  the  initial  and 
terminal  point  of  shipment  may  be  in  this 
state,  the  case  will  be  controlled  by  our  de- 
cision at  this  term  in  Marble  Company  v. 


Railway,  60  S.  E.  719,  and  Ice  Company  v. 
Railway,  Id.  721,  as  such  a  transportation, 
under  the  rule  laid  down  in  the  latter  case, 
which  follows  Hanley  v.  Railway,  187  U.  S. 
617,  23  Sup.  Ct  214,  47  L.  Ed.  333,  is  inter- 
state traffic,  and  will  not  therefore  be  with- 
in the  provision  of  section  2632  of  the  Revls- 
al,  as  construed  by  us  in  Marble  Company  v 
Railway. 

We  again  call  attention  to  the  form  of  the 
charge,  as  given  in  this  case,  in  connection 
with  the  recent  decision  of  this  court  in  State 
V.  Railway,  146  N.  C.  — ,  59  S.  B.  1048.  For 
the  error  in  the  charge  of  the  court  a  new 
trial  is  awarded. 

New  triaL 

CLARK,  0.  J.  (concurring  in  result).  The 
form  of  the  issue  "What  damage  (or  what 
amount),  if  any,  is  the  plaintiff  entitled  to 
recover?"  has  been  so  long  used  and  in  so 
many  different  kinds  of  actions,  and  its 
meaning  is  so  well  understood,  that  the  ad- 
visability of  now  calling  it  in  question  is 
doubtful.  It  could  only  add  to  the  number 
of  issues  without  any  corresponding  benefit 
When,  as  in  this  case,  more  than  one  infer- 
ence can  be  drawn  from  the  evidence,  a 
charge  to  the  jury  "If  you  believe  the  evi- 
dence, answer  the  issue,  'Yes'  (or  *No,'  as 
the  case  may  be),"  is  erroneous.  But  when 
only  one  inference  can  be  drawn,  such  charge 
would  be  correct  The  long-settled  practice 
is  thus  summed  up  by  Brown,  J.,  in  a  recent 
case  (Clark  v.  Traction  Co..  138  N.  C.  80,  50 
a  R  519, 107  Am.  St  Rep.  526),  where,  speak- 
ing for  a  unanimous  court,  he  says:  "His 
honor  instructed  the  jury  'if  they  believed  the 
evidence  to  answer  that  issue,  "Yes."  *  In  this 
instruction  we  are  unable  to  discover  any 
error.  The  evidence  in  the  case  was  prac- 
tically undisputed,  and  we  do  not  see  how 
any  reasonable  mind  can  draw  more  than  one 
inference  from  it** 

(147  N.  C.  61) 

SHELBY  ICB  ft  FUEL  CO.  v.  SOUTHERN 
RY.  CJO. 

(Supreme  Court  of  North  Carolina,    March  11, 
1908.) 

1.  CoHMEBOB— Interstate  Coiocebgb. 

A  shipment  of  freight  from  one  point  in 
tbe  state  to  another  point  therein  by  way  of  a 
town  outside  the  state,  ia  interstate  shipment 
and  is  not.  governed  by  Revisal  1905,  §  2632, 
imposing  a  penalty  on  a  carrier  for  its  failure 
to  transport  freight  within  a  reasonable  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Commerce,  f  26.] 

2.  CABBIEB&— Delay  of  Freight— Penalties 
—Actions— Questions  fob  Jubt. 

In  an  action  against  a  carrier  for  the  pen- 
alty imposed  by  Reyisal  1005,  §  2632,  for  de- 
lay in  transporting  freight  the  court  should 
permit  the  jury  to  pass  on  tne  question  of  delay 
and  ascertain  the  amount  of  tne  recovery,  un- 
der proper  instructions,  instead  of  directing  a 
verdict  for  plaintiff  as  matter  of  law  if  the  evi- 
dence is  believed. 

Appeal  from  Superior  Court,  Cleveland 
County;   Ward,  Judge. 
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Action  by  the  Shelby  Ice  ft  Fuel  Company 
against  the  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  granted. 

O.  F.  Mason  and  W.  B.  Rodman,  for 
appellant. 

WALKER,  J.  This  is  an  action  to  recov- 
er the  penalty  given  by  section  2632  of  the 
Revlsal  of  1905  for  delay  In  transporting  a 
car  load  of  brick  from  Grover,  N.  C,  to  Shel- 
by, N.  C,  via  Blacksburg,  S.  C  The  issue 
submitted  to  the  Jury,  with  the  answer  there- 
to, was  as  follows:  "What  amount  is  the 
plaintiff  entitled  to  recover  of  the  defendant 
on  account  of  penalty?  Ans.  $55.00."  The 
court  charged  the  Jury  that,  if  they  believed 
the  evidence  they  should  answer  the  issue 
$45.  This  is  an  interstate  shipment,  as  we 
have  held  in  Davis  v.  Railway,  60  S.  B.  722, 
and  Ice  Co.  v.  Railway,  Id.  721,  at  this  term, 
and  therefore  the  case  Is  governed  by  Marble 
Co.  V.  Railway  (also  decided  at  this  term) 
Id.  719,  wherein  we  held  that  section  2632, 
so  far  as  the  actual  transit  is  concerned, 
applies  only  to  Intrastate  shipments.  The 
charge  was  therefore  erroneous  for  this  rea- 
son, and  also  because  the  Judge  should  have 
permitted  the  Jury  to  pass  upon  the  question 
of  delay  and  to  ascertain  the  amount  of  the 
recovery  under  proper  Instructions,  instead 
of  directing  a  verdict  for  the  plaintiff,  as 
matter  of  law,  if  the  evidence  was  believed. 
Davis  V.  Railway,  supra,  and  Ice  Co.  v.  Rail- 
way, supra. 

New  triaL 
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NELSON  V.  ATLANTIC  COAST  LINE  R.  00. 
RELIEF  DEPARTMENT. 

(Supreme  Court  of  North  Carolina.    March  11, 
190a) 

1.  Parties— Capacity  to  bb  Sued. 

Where  a  policy  was  issued  by  a  certain 
railroad  company  "Relief  Department,'*  and  such 
relief  department  was  not  incorporated  and  had 
no  legal  entity,  an  action  for  breach  thereof  must 
be  either  against  the  person  making  the  con- 
tract or  the  railroad  company,  and  cannot  be 
maintained  against  such  department. 

2.  ApPBAI/— DZSMISSAI.    OF   AOTION    OZ    MkBO 
MOTU. 

Under  rule  27  (53  S.  B.  viii).  which  provides 
for  dismissal  ex  mero  motn  wnere  there  is  a 
defect  of  jurisdiction,  a  case  will  be  dismissed 
where  the  defendant  named  is  not  a  natural  per- 
son nor  a  corporate  body,  and  has  no  legal 
entity. 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Action  by  W.  0.  Nelson  against  the  Atlan- 
tic Coast  Line  Railroad  Ck)mpany,  Relief  De- 
partment From  the  Judgment  rendered, 
both  sides  appeal    Dismissed. 

J.  Tx  Fleming,  for  plaintifC  SUnner  & 
Whedbee,  for  defendant 

CLARE,  C.  J.  The  defendant  named  in 
the  summons   is   **the  Atlantic  Coast  Line 


Railroad  Co.  Relief  Department**  The  pro- 
cess Is  returned  as  served  on  "Dr.  G.  6. 
Thomas,  Superintendent  of  the  Atlantic 
Coast  Line  Relief  Department"  The  com- 
plaint alleges  a  contract  with  said  "^relief 
department"  and  a  breach  thereof.  The  ac- 
tion is  not  against  the  railroad  company, 
nor  has  the  summons  been  served  on  that 
company,  nor  has  it  appeared  in  titils  acti<HL 
It  is  admitted  here  by  counsel  of  both  par- 
ties that  said  **A.  C.  L.  Relief  Departmenr 
has  not  been  incorporated.  It  is  neither  a 
natural  nor  an  artificial  being.  It  appears 
fully  in  the  documentary  evidence  filed  as 
exhibits  in  the  pleadings,  i.  e.,  the  alleged 
contract  of  insurance  and  the  rules  of  said 
'•relief  department*'  that  it  is  neither  incor- 
porated, nor  is  it  a  separate  entity,  but  that 
it  is  in  fact  a  bureau  or  department  of  the 
Atlantic  Coast  Line  Railroad  Company.  If 
the  contract  is  valid,  the  liability  is  that  of 
said  railroad  company,  and  the  snnmions 
must  be  served  on  an  officer  of  that  company. 
Even  if  the  relief  department  could  be  treat- 
ed as  a  natural  person,  acting  as  an  agency 
for  the  railroad  company,  the  agency  was 
fully  disclosed  at  the  time  of  the  alleged 
contract,  and  the  action  should  be  brought 
against  the  principal,  the  railroad  company. 
Even  a  state  department,  like  the  insane 
asylum  (Bain  v.  State,  86  N.  C.  49) ;  or  the 
board  of  education  ((».  Board  v.  State  Board, 
106  N.  C.  81,  10  S.  B.  1002);  or  the  stats 
prison  (Moody  v.  State's  Prison,  128  N.  a 
13,  38  S.  E.  131,  63  L.  R.  A.  855)— is  so  es- 
sentially a  part  of  the  state,  notwithstanding 
these  departments  are  created  by  statute, 
that  they  have  no  power  to  sue  and  have 
immunity  from  liability  to  suit,  except  when 
the  statute  creating  them  expressly  grants 
permission  that  they  may  *'sue  and  be  sued." 
For  a  stronger  reason,  this  •'relief  depart- 
ment," which  is  not  created  a  corporation 
under  any  general  or  special  legislative  au- 
thority, is  a  mere  "agency"  of  the  Atlantic 
Coaat  Line  Railroad  (Company,  and  no  liabil- 
ity can  be  adjudged  upon  any  alleged  con- 
tract except  by  action  against  the  natural 
person  making  the  contract  or  against  the 
railroad,  company,  as  the  principal  of  which 
the  "relief  department"  was  a  mere  agency. 
The  "relief  department"  is  not  a  natural  per- 
son. It  is  not  a  corporate  body.  It  has  no 
legal  entity.  It  is,  in  the  eye  of  the  law,  an 
"airy  nothing."  It  has  no  power  to  ccmi- 
tract  Any  contract  made  in  its  name  would 
be  the  contract  of  the  individual  assuming 
to  act  for  it  or  the  contract  of  the  railroad 
company  whose  "agency"  It  was.  A  Judg- 
ment tigainst  the  "relief  d^artment"  wonld 
have  nothing  to  act  on.  The  sheriff  oonld 
find  no  one  upon  whom  to  levy  his  execu- 
tion. It  would  glide  from  his  grasp  as  the 
shade  of  Creusa  eluding  the  embrace  of 
2B2neas. 

"Tennisque  recesslt  in  auras. 
Ter  frustra  comprensa  manus  efi^git  imago 
Par  levibus  ventis  volucrique  simlllima  somno." 
II  Virg.  JEn.  v.  791  et  sea. 
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Under  rule  27  (08  S.  EL  Till)  of  this  court. 
If  there  is  a  defect  of  jurisdiction,  the  court 
should  dismiss  the  action  ex  mero  motu. 
Here  there  is  such  defect,  hoth  because  It 
appears  that  the  alleged  contractor  had  no 
l^al  power  to  make  a  contract,  and  because 
no  defendant  has  been  brought  into  court 
Certainly  the  position  of  plaintiff  is  no  bet- 
ter than  if  the  summons  had  been  served  on 
an  infant  in  an  action  on  a  contract,  and 
the  motion  which  was  made  at  the  close  of 
the  evidence  for  nonsuit  should  have  been 
granted. 

It  is  true,  as  in  Stanly  v.  Railroad,  89 
N.  G.  331,  that  where  in  an  action  against  a 
corporation  there  is  an  omission  to  allege 
the  incorporation,  this  is  Immaterial  if  it  is 
in  fact  a  corporation,  and  if  an  issue  on  that 
point  is  desired  it  .should  be  raised  by  a  de- 
nial in  the  answer.  But  here  it  is  both  ad- 
mitted and  appears  that  there  is  no  corpora- 
tion. In  State  t.  Shaw,  92  N.  G.  768,  it  was 
held  that  on  an  indictment  for  forgery  where 
an  intent  to  defraud  a  corporation  was 
charged,  the  indictment  need  not  charge 
the  incorporation,  and  the  same  was  held  in 
State  V.  Grant,  104  N.  C.  910,  10  S.  B.  554, 
where  the  ownership  of  goods  alleged  to 
have  been  stolen  was  laid  in  a  corporation. 
The  reason  given  was  that  the  fact  of  in- 
corporation was  **not  a  material  part  of  the 
offense  charged,  and  is  only  required  to  iden- 
tify the  transaction,'*  and  hence  it  was  nec- 
essary neither  to  charge  nor  to  prove  incor- 
poration, it  being  sufficient  to  show  that  by 
reputation  such  was  the  name  of  the  owner 
of  the  stolen  goods  or  of  the  body  intended 
to  be  defrauded  by  the  forgery.  There  are 
also  cases  where  persons  dealing  as  a  firm 
are  estopped  to  deny  the  partnership. 

But  here  it  is  essential  to  an  action  on. the 
alleged  policy  of  insurance  that  there  should 
be  a  natural  or  corporate  body  as  contractor, 
and  that  there  should  be  a  potential  actually 
existent  defendant  brought  into  court  If, 
as  already  said,  the  contractor  pretended  to 
be  a  corporation  untruly,  the  action  should 
be  against  the  individuals  or  the  principal. 
While  it  is  not  essential  to  allege  incorpo- 
ration if  there  is  in  fact  a  corporation,  here 
it  appears  affirmatively  by  the  admission  of 
both  counsel,  by  the  exhibits  in  the  plead- 
ings, and  by  the  evidence,  that  there  is  no 
such  legal  entity  as  that  named  as  defend- 
ant in  the  summons  and  in  the  complaint 
The  court  will  not  pass  u]!K>n  the  validity  of 
the  contract  nor  its  construction  when  it  ap- 
pears that  there  is  no  defendant  before  it 
In  both  appeals  action  dismissed. 


(147  N.  C.  77) 

ADAMS  et  al.  v.  JOYNBR  et  al. 

(Supreme  Gonrt  of  North  Garolina.    March  11, 
1908.) 

1.  Dbains  —  Pbocebdin<98   roB  Dbainaoe  — 
Pleading. 

In  proceedlngB  to  have  lands  drained,  mat- 
ter constituting  estoppel  or  res  judicaU  should 


be  pleaded  prior  to  the  order  appointing  com- 
missioners, CMT  at  least  before  final  judgment. 

2.  Judomkniv-Relibf  fob  Mistakb  ob  Inad- 

VXBTBNCB. 

Under  Revisal  1905,  S  613,  authorizing  re- 
lief from  a  judgment  within  a  year  for  excus- 
able mistake  or  inadvertence,  such  relief  can- 
not after  such  time,  be  had  for  failure,  through 
such  mistake  or  inadvertence,  to  plead  res  judi- 
cata or  estoppeL 

[Ed.  Note.— For  cases  In  point,  see  Gent  Dig. 
vol.  30.  Judgment  %%  86IP866.] 

3.  Dbains— Repobt  of  GomrTssiONESs. 

Under  Revisal  1905,  S  4017,  providing  that 
in  proceeding  to  drain  lands  commissioners 
shall  determine  whether  others  than  petition- 
ers shall  contribute  to  the  expense,  and  if  so 
shall  determine  the  j^ute,  dimensions,  and  man- 
ner of  cutting  the  ditch,  and  shall  apportion 
the  labor  to  Be  done  or  assess  the  amount  to 
be  paid  by  each  of  the  owners  of  the  lands  af- 
fected by  the  ditch  towards  its  construction,  and 
make  report  thereof  to  the  courts,  which,  when 
confirmed,  shall  stand  as  a  jud|^ent  against 
each  of  the  parties,  the  commissioners  are  not 
reauired  to  nnd  and  set  out  the  amount  to  be 
paid  by  each  landowner,  but  merely  his  pro- 
portion. 

4.  Same— Judgment. 

Under  Revisal  1905,  f  3993,  before  judg- 
ment for  any  specific  amount  can  be  rendered 
against  one  for  failure  to  perform  his  propor- 
tion of  the  work  for  a  dram,  he  is  entitled  to 
notice  and  hearing. 

Appeal  from  Superior  Gourt,  Graven  Coun- 
ty;  Guiou,  Judge. 

Drainage  proceedings  by  B.  F.  Adams  and 
others  against  W.  T.  Joyner  and  others. 
Motion  of  Nannie  M.  Hostetter,  one  of  the 
defendants,  to  vacate  the  judgment  was  de- 
nied, and  she  appeals.    Affirmed. 

This  is  a  motion  by  Mrs.  N.  M.  Hostetter, 
one  of  the  defendants,  to  set  aside  and  vacate 
the  judgment  herein,  rendered  by  the  clerk 
of  the  superior  court  of  Graven  county.  The 
record  discloses  the  following  case:  On  Feb- 
ruary 6,  1906,  plaintifTs,  E.  F.  Adams  and 
others,  began  a  special  proceeding  before  the 
clerk  of  the  superior  court  of  Graven  county 
against  defendants,  W.  T.  Joyner  and  others, 
for  the  purpose  of  having  certain  lands  drain- 
ed, the  mode  thereof  ascertained,  and  the 
cost  apportioned  between  the  owners  of  the 
lands,  etc.  Summons  was  issued  and  served 
upon  defendants  May  7th,  returnable  March 
81,  1906.  On  the  9th  day  of  March,  1906^ 
the  plaintifFs  filed  their  petition  in  the  su- 
perior court,  alleging  tlfat  they  and  defend- 
ants were  the  owners  of  certain  lands  of 
which  a  ^reneral  description  was  givoi; 
that  a  portion  of  the  lands  of  plaintiffs  and 
defendants  are  flat  and  "swampy"  and  the 
drainage  thereof  imperfect  They  point  out 
the  manner  in  which  they  were  at  that  time 
drained,  and  suggest  the  manner  in  which 
they  should  be  drained.  They  say,  among 
other  things:  ''The  ditch  now  known  as  the 
'Big  Gat-Tail  Ditch'  should  be  cleaned  out 
and  repaired,  and  extended  200  yards  beyond 
its  present  mouth,  or  lower  end,  and  the  up- 
per part,  or  head  of  the  same^  extended  fux^ 
ther  up,  and  through  the  lands  of  the  par- 
ties hereto,  and  to  a  point  where  It  would 
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be  equal  to  the  purpose  of  this  proceeding; 
that  the  Little  Cat-Tail  ditch  should  be  In- 
corporated and  cleaned  out,  and  extended  so 
as  to  drain  the  lands  through  which  it  runs; 
and  that  the  4-foot  ditch,  known  as  'David 
Tripp's  Four-Foot  Ditch/  be  cleaned  out  and 
put  in  good  order."  They  pray  that  commis- 
sioners be  appointed,  etc.  On  the  return  day 
of  the  summons,  March  31,  1906,  the  clerk 
made  an  order  reciting  that  the  summons 
had  been  duly  served,  and  that  no  answer 
had  been  filed.  Commissioners  were  appoint- 
ed with  specific  directions  in  respect  to  their 
duties,  etc  They  were  directed  to  make  re- 
port of  their  action,  etc.  ^  On  May  17,  1906, 
the  commissioners  filed  tlielr  report,  stating 
that,  after  being  duly  sworn,  they  viewed 
the  lands  of  plaintiffs  and  defendants,  and 
found  that  they  cannot  be  conveniently  drain- 
ed except  through  the  lands  of  the  defend- 
ants and  through  Big  Cat-Tall  and  its  trib- 
utaries. They  proceed  to  direct  the  place  at 
which  the  canal  shall  begin,  and  to  what 
point  it  shall  extend.  They  direct  the  man- 
ner in  which  the  drainage  shall  be  made— 
giving  the  names  of  the  persons  owning 
lands,  the  number  of  acres  affected,  and  the 
value  thereof  per  acre.  In  these  respects 
the  report  is  full  and  explicit,  concluding: 
**A11  lands  shall  be  responsible  for  all  cost 
and  expense  of  cleaning  out  and  keeping  said 
ditches  and  canal  in  good  order.  All  parties 
shall  keep  the  banks  of  said  ditches  and 
canal  cleaned  off  on  their  farms  at  their  own' 
expense."  On  July  23,  1906,  the  clerk  made 
an  order  reciting  that  no  exceptions  had  been 
filed  to  the  report.  *'It  is  now  considered  by 
the  court,  and  ordered  and  adjudged,  that 
the  said  report  be,  and  it  is  hereby,  in  all 
respects  confirmed,  that  the  parties  to  this 
proceeding,  their  executors,  administrators, 
and  assigns,  shall  contribute  in  money,  or 
labor,  to  the  expense  of  construction  of  the 
ditch  or  canal  described  in  said  report  and 
keeping  the  same  in  good  condition  in  ac- 
cordance with  the  provisions  of  said  report 
and  in  the  manner  therein  provided  in  pro- 
portion to  the  valuation  of  the  lands  de- 
scribed in  the  petition  and  report  owned  by 
plaintiffs  and  defendants,  respectively."  Pro- 
vision is  made  for  the  payment  of  the  cost 
and  allowance  to  the  commissioners.  On 
Noveml)er  15,  1906,*  the  defendant  Mrs.  N. 
M.  Hostetter,  after  notice  to  the  other  par- 
lies, moved  the  clerk  to  vacate  and  set  aside 
the  Judgment.  She  filed  the  motion  in  writ- 
ing setting  forth  the  grounds  thereof  in  full. 
A  proceeding  was  had  between  some  of  the 
same  parties  for  the  drainage  of  a  portion 
Df  the  same  lands  during  the  year  1891.  A 
copy  of  the  proceeding  is  filed  in  the  record. 
The  effect  of  the  present  proceeding  is  to 
annul  the  former  proceeding.  She  attacks 
the  present  proceeding  for  a  number  of  rea- 
sons. The  clerk  denied  the  motion,  and  de- 
fendant appealed  to  the  judge,  who  afi^med 
his  judgment  Defendant  appealed  to  this 
oourt. 


Geo.  v.  Oowper,  for  appellant.   R. . 
and  W.  D.  Mclver,  for  appellees. 


Nium 


CONNOR,  J.  (after  stating  the  Cacts  as 
above).  The  first  cause  assigned  by  defend- 
ant for  setting  aside  the  judgment  rests 
upon  the  fact  that  during  the  year  1891  a 
proceeding,  similar  to  the  one  before  us^  "vras 
brought  and  prosecuted  to  judgment  betw^een 
several  of  the  parties  to  this  proceedinc^  for 
the  drainage  of  the  same,  or  a  part  of  the 
same,  lands  included  in  the  present  petition. 
A  record  of  said  proceeding  is  set  forth  and 
made  a  part  of  her  petition,  or  motion.  If 
this  proceeding  and  judgment  of  1891  cover- 
ed and  provided  for  the  drainage  of  tbe 
lands  now  sought  to  be  drained-— in  "other 
words,  if  they  included  the  subject-matter 
of  this  proceeding — ^they.  should  have  been 
pleaded  as  an  estoppel  or  res  judicata  before 
the  order  appointing  the  commissionerB  was 
made,  or  certainly  before  the  final  judgmmt. 
If  by  excusable  mistake  or  Inadvertence  this 
was  not  done,  a  motion  within  one  year  to 
set  aside  tbe  judgment  would  have  been  in 
time.  Revisal  1905,  f  513.  The  court  had 
no  power  to  do  so  for  that  reason  after  the 
expiration  of  the  time  fixed  by  the  statute. 
The  clerk  does  not  find  as  a  fact  that  tbe 
record  in  the  former  proceeding  includes  the 
subject-matter  of  this  proceeding.  It  does 
not  so  appear  upon  the  face  of  the  record. 
The  defendant  insists  that  this  proceeding 
does  not  conform  to  either  of  the  statutes 
providing  for  drainage,  and  that,  from  any 
point  of  view,  the  judgment  is  irregular.  An 
examination  of  the  record  in  the  light  of 
Revisal  1905,  f  4016  et  seq.,  indicates  that 
the  proceeding  is  based  upon  that  statute. 
It  will  be  noted  that  this  and  the  two  suc- 
ceeding sections  are  found  In  Acts  1889,  p. 
264,  c.  253,  as  amended  by  Acts  1891,  p.  76, 
c.  73.  The  only  change  made  by  the  Revisal 
is  that  the  manner  of  enforcing  the  judgment 
is  that  pre6cril)ed  by  section  3993,  Revisal 
1905.  The  defendant  treats  the  proceeding 
as  having  been  brought  under  section  3996 
et  seq.  of  the  Revisal  of  1905,  and  attacks  the 
report  because  it  does  not  conform  to  the  pro- 
visions of  section  3997.  The  petition  Indicates 
that  the  draftsman  had  before  him  Acts  1889, 
p.  264,  c.  253;  Revisal  1905,  §  4016.  It  sub- 
stantially conforms  to  the  language  of  that 
section.  The  summons  was  issued  and  order 
appointing  commissioners  made  in  strict  com- 
pliance with  the  statute.  The  report  of  the 
commissioners  finds  that  the  lands  of  plain- 
tiffs and  defendants  cannot  be  drained  ex- 
cept through  the  lands  of  the  defendaitts  and 
through  Big  Oat-Tail  and  its  tributaries.  It 
fixes  the  point  at  which  the  canal  shall  be- 
gin and  end,  its  width,  depth,  and  fall.  It 
then  directs  that  the  old  drain  shall  be  clean- 
ed out.  Several  ditches  are  directed  to  be 
cleaned  out  "All  parties  shall  come  on  equal 
footing  up  to  the  mouth  of  David  Tripp's 
four-foot  ditch."  The  report  proceeds  to 
find  the  number  of  acres  of  land  belonging 
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to  each  party,  and  the  value  thereof  per  acre 
which  shall  contribute  to  the  cost.  Certain 
duties  are  imposed  upon  David  Tripp,  Sr., 
and  David  Tripp,  Jr.  "Then  all  the  other 
parties  shall  continue  said  canal  to  the 
mouth  of  Little  Cat-Tail  ditch  on  equal  foot- 
ing." 

Without  pursuing  the  details  of  the  re- 
port, it  is  evident  that  the  commissioners 
were  intelligent  men,  and  understood  what 
they  were  doing.  There  is  no  suggestion 
that  there  is  any  obscurity  in  the  report,  or 
that  the  parties  do  not  understand  the  man- 
ner in  which  their  lands  are  to  be  drained 
and  the  extent  of  the  burdens  imposed  upon 
them.  We  were  inclined  to  the  opinion,  at 
first,  that  the  commissioners  should  have 
found  and  set  out  the  cost  of  the  work,  so 
that  a  judgment  could  be  drawn  fixing  the 
exact  amount  to  be  paid  by  each  landowner. 
A  careful  examination  of  section  4017  shows 
that  this  is  not  required,  and,  upon  refiec- 
tlon,  it  is  manifest  that  it  could  not  be  done. 
The  report  of  the  commissioners  complies 
with  the  statute.  The  portion  of  the  work 
to  be  done  by  each  landowner  Is  set  out. 
The  work  to  be  done  and  paid  for  in  propor- 
tion to  benefits  received  is  to  be  ascertained 
by  taking  the  cost  of  the  work  and  appor- 
tioning it  among  the  owners,  upon  the  basis 
of  the  money  value  of  the  lands  affected; 
tbe  f.acts  necessary  for  the  calculation  being 
set  out.  It  would  be  impracticable  to  ascer- 
tain in  advance  Just  what  the  work  will 
cost.  The  statute  contemplates  that  the  Judg- 
ment shall  fix  the  liability  and  the  report 
fomish  the  basis  for  .fixing  the  amount  due, 
as  prescribed  by  section  3993.  Referring  to 
section  3992,  we  find  the  procedure  prescrib- 
ed: "When  the  canals,  or  ditches,  for  the  rep- 
aration of  which  more  than  one  person  shall 
be  bound  •  •  •  shall  need  to  be  repair- 
ed, any  of  the  persons  so  bound  may  notify 
the  others  thereof  and  of  the  time  he  pro- 
poses to  repair  the  same;  and  thereupon 
each  of  the  persons  shall  Jointly  work  on 
tbe  same  and  contribute  his  proportion  of 
labor  till  the  same  be  repaired,  or  the  work 
cease  by  consent."  Section  3993:  **In  case 
the  person  so  notified  shall  make  default, 
any  of  the  others  may  perform  his  share  of 
labor  and  recover  against  him  the  value 
thereof,  on  a  notice  to  be  issued  for  such  de- 
fault, in  which  shall  be  stated  on  oath  the 
value  of  such  labor,  and  unless  good  cause 
to  the  contrary  be  shown  on  the  return  of 
the  notice,  the  court  shall  render  Judgment 
for  the  same  with  Interest  and  cost."  The 
Judgment  is  declared  to  be  a  lien  on  the 
lands.  While  the  several  statutes  passed  at 
different  times  to  provide  for  the  drainage 
of  the  swamp  lands  of  eastern  North  Caro- 
lina have  not.  In  all  respects,  the  same  pro- 
visions, they  have  been  collected  and  are 
found  in  the  Revlsal  of  1905  in  chapter  88. 
They  should,  as  far  as  practicable,  be  so 
construed  as  to  harmonize  and  constitute 
with  such  variation  as  they  contain  a  sys- 
tem of  drainage  laws  for  the  state.    Their 


constitutionality  has  been  settled  by  several 
decisions  of  this  court  We  do  not  think 
that  the  defendant  is  entitled  to  have  the 
Judgment  rendered  upon  the  report  of  the 
commissioners  set  aside.  Before  any  specific 
amount  can  be  adjudged  against  her  land, 
she  is  entitled  to  be  heard.  It  may  be  that 
if,  by  reason  of  changed  conditions,  the  as^ 
sessment  made  by  the  commissioners  becomes 
unjust  or  oppressive,  a  motion,  after  notice, 
could  be  entertained  to  have  the  Judgment 
modified  to  meet  the  .ends  of  Justice.  The 
purpose  of  the  statutes  is  the  promotion  of 
agriculture,  the  Increase  of  food  for  the  peo- 
ple. They  should  be  so  construed  and  so  ad- 
ministered that  this  purpose  be  accomplish- 
ed. The  commissioners  who  are  appointed 
to  view  the  land,  ascertain  the  facts,  and  as- 
sess the  amounts  to  be  paid  or  labor  to  be 
performed  are  usually  Intelligent  farmers, 
competent  to  do  Justice  in  the  premises. 

Upon  a  careful  examination  of  the  entire 
record,  we  concur  with  his  honor  In  denying 
the  motion.    It  is  so  ordered. 

^^fiSrmed* 
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(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  1908.) 

!•  BvinENOK  — Bminbuvt  Douain— Oohpbnsa- 

TiON— "Mabket  Value." 

The  "marlset  value"  of  property  is  the 
price  which  it  will  bring  when  it  is  offered  for 
sale  by  one  who  desires,  but  is  not  obliged,  to 
sell  it,  and  is  bought  by  one  who  is  under  no 
necessity  of  havine  it;  and  in  estimating  its 
value  all  the  capabilities  of  the  property,  and 
all  uses  to  which  it  may  be  applied,  are  to  be 
considered. 

[Bd.  Note.—For  cases  in  point,  see  Cent.  Dig 
vol.  20,  Evidence,  SS  259-296. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4383-4388;    vol.  8,  p..  TJIT.] 

2.  Same— Value  op  Land— Otheb  Pubghasbs. 
A  railway,  company  having  purchased  an 
undivided  half  interest  in  real  estate  at  a  speci- 
fied price,  under  circumstances  which  show  that 
the  purchase  was  made  without  compulsion  and 
not  by  way  of  compromise,  evidence  thereof 
is  admissible  for  the  puri>ose  of  ascertaining  the 
market  value  of  the  remaining  undivided  half  of 
the  same  property  in  a  proceeding  instituted 
by  the  company  for  its  condemnation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  416--il9.] 

8.  Appeal  and  Ebbob— Estoppel  to  Allege 

Ebbob. 

A  party,  after  having  introduced  evidence, 
cannot  be  heard  to  object  to  its  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3597.] 

Error  to  Hustings  Court  of  Blchmond. 

Petition  by  the  Seaboard  Air  Line  Bail- 
way  against  John  Chamblin  and  others  to 
condemn  property.  From  a  Judgment  award- 
ing damages,  petitioner  brings  error.  Af- 
firmed. 

E.  B.  Williams,  for  plaintiff  in  error.  Chas. 
S.  Strlngfellow  and  Leake  &  Carter,  for  de- 
fendants in  error. 
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KEITH,  P.  The  Seaboard  Air  Line  Rail- 
way presented  Its  petition  In  the  hustings 
court  of  the  dty  of  Richmond,  in  which  it 
shows  that  In  order  to  provide  for  the  con- 
venient conduct  of  Its  business  In  the  city 
of  Richmond  It  desires  to  acquire  the  fee- 
simple  Interest  In  that  certain  piece  or  parcel 
of  land,  with  Improvements  thereon,  con- 
stituting a  part  of  the  real  estate  occupied  by 
the  Richmond  Iron  Works,  known  as  the 
"Chamblln  &  Scott  property";  that  the  fee- 
simple  Interest  In  the  tract  of  land  referred 
to  was  the  partnership  property  of  the  late 
James  H.  Scott  and  John  Chamblln,  the  title 
to  It  being  fully  set  forth  In  the  record  of 
the  chancery  suit  of  John  Chamblln,  Surviv- 
ing Partner,  etc.,  v.  James  H.  Scott's  Ad- 
ministrators et  al.,  pending  on  the  chancery 
side  of  the  law  and  equity  court  of  the  city 
of  Richmond,  from  a  report  in  which  It  ap- 
I)ears  that  the  property  belongs  to  John 
Chamblln,  surviving  partner,  for  himself  and 
James  H.  Scott,  former  partners,  doing  busi- 
ness as  Chamblln  &  Scott ;  that  it  is  partner- 
ship assets,  and  Is  first  liable  for  the  pay- 
ment of  the  partnership  debts  and  liabilities, 
and  then  to  be  equally  divided  between  him- 
self and  the  personal  representatives  of 
James  H.  Scott,  deceased,  they  having  been 
equal  partners  In  the  business  formerly  con- 
ducted by  them  upon  this  property.  The  peti- 
tion further  shows  that  by  deed  dated  the 
30th  day  of  December,  1^05,  between  the  said 
John  Chamblln  and  the  Seaboard  Air  Line 
Railway,  the  petitioner  acquired  the  entire 
Interest  of  Chamblln  In  the  partnership  as- 
sets In  the  late  firm  of  Scott  &  Chamblln, 
Including  his  undivided  one-half  Interest  In 
the  tract  of  land  hereinbefore  described. 

The  petitioner  further  shows  that,  although 
It  has  acquired  the  undivided  one-half  Inter- 
est in  the  land,  it  has  been  unable  to  agree 
with  the  parties  authorized  to  sell  on  the 
terms  of  purchase  for  the  remaining  undivid- 
ed one-half  Interest,  and  now  seeks  to  ac- 
quire In  these  proceedings  an  undivided  one- 
half  fee-simple  Interest  In  the  tract  of  land 
above  described,  with  Improvements,  con- 
stituting a  part  of  the  real  estate,  subject  to 
the  lease  of  the  Richmond  Iron  Works,  If 
any  It  has. 

The  administrators  of  James  H.  Scott  and 
his  heirs  at  law  were  made  parties  to  this 
proceeding,  and  five  disinterested  freeholders 
were  appointed  commissioners  by  the  court, 
who  reported  as  follows:  That  upon  the 
evidence  before  them  they  decided  to  make 
an  alternative  award : 

"(1)  If  the  evidence  produced  before  us, 
that  the  said  Seaboard  Air  Line  Railway, 
on  the  30th  day  of  December,  1005,  pur- 
chased of  John  Chamblln  one  undivided  one- 
half  fee-simple  Interest  In  the  said  land  at 
the  price  of  $27,500,  is  competent  evidence 
and  admissible,  then  We  are  of  opinion  and 
do  ascertain  that  for  the  other  one  undivided 
one-half  fee-simple  Interest  In  said  land  pro- 


posed to  be  taken  In  these  proceedings  $27,- 
500  would  be  a  Just  compensation. 

"(2)  If  said  evidence  is  Incompetent  and 
Inadmissible,  then  we  are  of  opinion  and  do 
ascertain  that  for  the  undivided  one-half  fee- 
simple  Interest  In  said  land  proposed  to  be 
taken  In  these  proceedings  $25,000  would  be 
a  Just  compensation. 

"We  are  advised  that  under  the  law  gov- 
erning this  proceeding  'the  Inquiry  must  be: 
What  Is  the  property  worth  In  the  market 
from  its  availability  for  valuable  uses  both 
now  and  In  the  future?'  We  take  it  that 
'future'  means  reasonable  future.  'If  it  has 
a  peculiar  adaptation  for  certain  uses,  this 
may  be  shown,  and  If  such  peculiar  adapta- 
tion adds  to  Its  value,  the  owner  Is  entitled 
to  the  benefit  of  It.' 

"We  are  of  opinion  that  the  property  In 
question  is  peculiarly  adapted  for  railroad 
purposes;  In  fact,  that  Its  value  for  such 
purposes  Is  largely  In  excess  of  Its  value  for 
any  other  purposes. 

"Now  the  ofiicials  of  the  Seaboard  Air  Line 
Hallway  who  are  specially  qualified  to  pass 
upon  the  value  of  this  property  for  railroad 
purposes  have  without  compulsion  or  by  way 
of  compromise  paid  within  the  last  few 
months  $27,500  for  one-half  of  the  whole 
property.  Under  these  circumstances,  and  In 
view  of  the  fact  that  our  award,  treating 
said  evidei^ce  of  purchase  as  Inadmissible,  is 
$25,000,  we  think  that  we  are  Justified,  when 
treating  said  evidence  as  admissible,  to  at- 
tach great  weight  to  said  purchase,  and  to 
make  our  award  $27,500." 

The  hustings  court,  by  Its  final  order,  gave 
Judgment  against  the  railroad  for  $27,500, 
and  to  that  Judgment  a  writ  of  error  was 
awarded  upon  the  petition  of  the  Seaboard 
Air  Line  Railway. 

There  Is  nothing  for  us  to  decide  except  as 
to  the  admissibility  of  the  proof  that  the  rail- 
way company,  on  the  30th  day  of  December, 
1905,  purchased  of  John  Chamblln  one  undi- 
vided one  half  fee-simple  Interest  In  the  land 
sought  to  be  condemned  for  $27,500  In  a  pro- 
ceeding the  object  of  which  Is  to  ascertain 
the  market  value  of  the  fee-simple  interest 
In  the  remaining  half  of  the  same  parcel  of 
land. 

Before  discussing  the  subject  it  would  be 
well  to  point  out  the  precise  mode  In  which 
the  question  Is  presented  to  us.  We  are  not 
embarrassed  by  any  consideration  as  to  simi- 
larity of  circumstances  and  situation.  We 
are  not  called  upon  to  consider  varying  con- 
ditions which  may  affect  such  a  question, 
when  the  effort  is  to  show  market  value  of  a 
parcel  of  land  by  proof  of  sales  of  other 
parcels  of  land  of  like  character  and  situa- 
tion. Here  the  conditions  are  not  similar,  but 
identical.  The  Seaboard  Air  Line  Railway 
paid  $27,500  for  an  undivided  one-half  inter- 
est in  the  fee  simple  of  this  particular  parcel 
of  land,  the  other  undivided  one-half  fee-slm 
pie  Interest  in  which  It  now  seeks  to  condemn. 
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Rus  or  has  not  its  former  action  In  buying 
the  one-half  Interest  at  $27,500  any  evidential 
or  probative  force  In  ascertaining  what  would 
be  the  fair  market  value  of  the  other  undivid- 
ed one-half  of  the  same  property? 

In  Lewis  on  Em.  Dom.  S  443,  it  Is  said  that 
the  propriety  of  allowing  proof  of  sales  of 
similar  property  to  that  In  question,  made  at 
or  about  the  time  of  the  taking,  is  almost 
universally  approved  by  the  authorities.  He 
then  discusses  what  degree  of  similarity  must 
exist  between  the  property  as  to  which  such 
proof  is  offered  and  the  property  taken,  and 
the  nea^ess  with  respect  to  time  and  dis- 
tance, and  concludes  that  with  respect  to 
these  no  general  rules  can  be  laid  down.  But 
here  as  has  been  seen,  we  are  not  embarrass- 
ed by  such  considerations.  We  are  dealing, 
not  with  similar,  but  identical,  conditions. 

But  it  is  said  by  the  same  author,  at  sec- 
tion 447,  that  "what  the  party  condemning 
has  paid  for  other  property  is  incompetent," 
and  the  reason  given  is  that:  "Such  sales  are 
not  a  fair  criterion  of  value,  because  they  are 
in  the  nature  of  a  compromise.  They  are  af- 
fected by  an  element  which  does  not  enter 
into  similar  transactions  made  in  the  ordina- 
ry course  of  business.  The  one  party  may 
force  a  sale  at  such  a  price  as  may  be  fixed 
by  the  tribunal  appointed  by  law.  In  most 
cases  the  same  party  must  have  the  particu- 
lar property,  even  if  it  costs  more  than  its 
true  value.  The  fear  of  one  party  or  the 
other  to  take  the  risk  of  legal  proceedings 
ordinarily  results  in  the  one  party  paying 
more,  or  the  other  taking  less,  than  is  con- 
sidered to  be  the  fair  market  value  of  the 
property.  For  these  reasons  such  sales  would 
not  seem  to  be  competent  evidence  of  value  in 
any  case,  whether  in  a  proceeding  by  the 
same  condemning  party  or  otherwise." 

In  the  case  before  us  the  evidence  was 
not  excepted  to,  and  the  objection  to  its  ad- 
mission presented  by  a  bill  of  exceptions,  as 
is  ordinarily  the  case.  The  commissioners  in 
their  report  made  alternative  statements,  one 
based  upon  the  admission,  and  the  other  up- 
on the  exclusion,  of  the  evidence,  and  it  is 
upon  that  report  the  question  arises.  Such 
being  the  case,  we  are  of  opinion  that  the 
question  must  be  considered  as  the  commis- 
sioners have  seen  fit  to  present  it;  and  they 
state,  that  "the  officials  of  the  Seaboard  Air 
Line  Railway  who  are  specially  qualified  to 
pass  upon  the  value  of  this  property  for  rail- 
road purposes  have  without  compulsion  or 
by  way  of  compromise  paid  within  the  last 
few  months  $27,500  for  one-half  of  the  whole 
property."  That  statement  Is  nowhere  con- 
troverted in  the  record,  and  must  be  accepted 
as  true. 

"The  market  value  of  property,"  it  is  said, 
"is  the  price  which  it  will  bring  when  it  is 
offered  for  sale  by  one  who  desires,  but  is 
not  obliged,  to  sell  it,  and  is  bought  by  one 
who  is  under  no  necessity  of  having  it  In 
sstimating  its  value  all  the  capabilities  of  the 
property,  and  all  the  uses  to  which  it  may 


be  applied,  or  for  which  it  Is  adapted,  are  to 
be  considered,  and  not  merely  the  condition 
it  is  in  at  the  time,  and  the  use  to  which 
it  is  then  applied  by  the  owner.  It  is  not  a 
question  of  the  value  of  the  property  to  the 
owner.  Nor  can  the  damages  be  enhanced  by 
his  unwillingness  to  sell.  On  the  other  hand, 
the  damages  cannot  be  measured  by  the  value 
of  the  property  to  the  party  condemning  it, 
nor  by  its  need  of  the  particular  property. 
All  the  facts  as  to  the  condition  of  the  prop- 
erty and  its  surroundings,  its  improvements 
and  capabilities,  may  be  shovm  and  consider- 
ed in  estimating  Its  value."  Lewis  on  Em. 
Dom.  (2d  Ed.)  §  47a 

Now,  as  we  have  seen,  proof  of  the  sale 
of  similar  property  to  that  in  question  is  ad- 
missible to  aid  in  the  ascertainment  of  the 
market  value ;  but  what  the  condemning  par- 
ty has  paid  for  similar  property  is  held  to 
be  not  admissible,  because  the  price  paid  has 
not  been  agreed  upon  by  free  and  open  esti- 
mate of  its  value,  but  has  in  more  or  less  de- 
gree been  Influenced  and  constrained  by  com- 
promise or  compulsion.  But  the  case  pre- 
sented to  us  is  that  the  particular  transac- 
tion by  which  the  railway  company  agreed 
to  pay  $27,500  for  the  undivided  one-half  of 
the  property  sought  to  be  condemned  was 
not  under  the  influence  of  compulsion  or  by 
way  of  compromise,  the  conclusion  being  that 
the  offer  made  ^as  controlled  solely  by  the 
purchaser's  opinion  and  estimate  as  to  the 
value  of  the  property  bought 

Wlgmore  considers  this  subject  at  section 
463  of  his  work  on  Evidence.  "For  eviden- 
tial purposes,"  he  says,  "sale  value  is  noth- 
ing more  than  the  nature  or  quality  of  the 
article  as  measured  by  the  money  which  oth- 
ers are  willing  to  lay  out  in  purchasing  it 
Their  offers  of  money  not  merely  indicate  the 
value;  they  are  the  value,  L  e.,  value  being 
merely  a  standard  or  measure  in  figures. 
Those  sums  are  that  standard.  •  ♦  ♦  As 
the  price  at  a  sale  is,  by  the  law  of  damages, 
conceded  to  be  an  element  in  the  test  of  value 
(except  perhaps  in  forced  sales),  this  ques- 
tion is  usually  presented  in  the  form  whether 
a  sale  of  other  property  is  admissible  as  evi- 
dence of  the  value  of  the  property  in  ques- 
tion. In  answering  this  question  it  is  found 
that  the  two  leading  principles  already  ex- 
pounded come  into  joint  application — the 
principle  of  relevancy,  and  the  principle  of 
auxiliary  poljcy.  According  to  the  former, 
the  value  or  sale  price  of  the  other  property 
is  Irrelevant,  unless  the  property  is  substan- 
tially similar  in  conditions.  According  to 
the  second,  it  may  also  be  excluded,  though 
relevant,  if  it  Involves  in  the  case  in  hand 
a  disproportionate  confusion  of  issues  and 
loss  of  time.  The  latter  consideration  has 
weighed  so  much  with  a  few  courts  that  th^ 
have  treated  it  as  requiring  the  absolute  and 
and  invariable  exclusion  of  such  evidence. 
•  •  •  It  is  enough  to  note:  (1)  In  an- 
swer to  the  argument  from  relevancy,  that 
since  value  is  a  money  estimate  of  a  market- 
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able  article  possessing  certain  definable  quali- 
ties, tlie  value  of  other  marketable  articles 
possessing  substantially  similar  qualities  is 
strongly  evidential,  and  is  so  treated  in  com- 
mercial life.  All  the  argument  and  protesta- 
tion conceivable  cannot  alter  the  fact  that 
the  commercial  world  perceives  and  acts  on 
this  relevancy.  (2)  In  answer  to  the  argu- 
ment from  auxiliary  policy,  it  may  be  noted 
that  this  objection  may  or  may  not  exist  in 
a  given  instance,  and  that  the  rational  and 
practical  way  of  meeting  it  is  to  allow  the 
trial  court,  in  its  discretion,  to  exclude  such 
evidence  when  it  does  involve  a  confusion  of 
issues,  but  otherwise  to  receive  it" 

In  the  case  before  us,  the  trial  court  did 
receive  it,  and  it  is  plain  that  in  this 
particular  case  it  did  not  introduce  a  con- 
fusion of  issues.  Therefore  it  is  unaffected 
by  any  argmnent  based  upon  the  policy  which 
excludes  evidence  which  tends  to  a  confusion 
of  issues. 

In  the  case  of  Presbrey  v.  Old  Colony  & 
Newport  Ry.  Co.,  103  Mass.  9,  it  is  said: 
"The  price  paid  for  lands  purchased  for  the 
location  of  a  railroad,  designated  by  lines 
run  according  to  the  exigencies  of  that  loca- 
tion, and  without  reference  to  the  conven- 
ience of  the  landowner,  is  generally  affected 
by  a  consideration  of  the  disadvantage  to 
the  whole  tract  resulting  from  the  manner 
in  which  the  location  is  made.  It  includes 
all  incidental  injuries  to  the  remaining  land. 
It  is,  in  effect,  a  settlement  of  all  damages 
which  would  otherwise  be  recoverable  by 
the  proceedings  provided  for  that  purpose. 
Where  the  transaction  is  free  from  such  con- 
siderations, so  that  it  may  fairly  be  regard- 
ed like  an  ordinary  sale  between  seller  and 
purchaser,  the  evidence  would  be  competent 
In  the  assessment  of  damages  for  other  lands 
to  show  the  value  of  the  land,  and  none  the 
less  so  because  the  purchaser  was  a  railroad 
corporation  and  the  respondent  in  the  pro- 
ceedings. 

Commenting  upon  Wyman  v.  Lexington  & 
West  Cambridge  R.  Co.,  13  Mete.  (Mass.)  316, 
the  court  said:  "In  that  case  a  witness  was 
asked  and  allowed  to  state  what  was  given 
by  the  respondents  for  land  next  adjoining 
the  land  of  the  petitioner.  The  situation  and 
circumstances  are  not  stated,  and  no  ground 
is  shown  against  the  propriety  of  the  ruling 
of  the  sheriff  admitting  the  testimony,  ex- 
cept the  fact  that  it  was  a  purchase  by  the 
railroad  corporation  for  the  purposes  of  its 
location.  The  opinion  of  the  court  apjxar- 
ently  assumes  that  it  was  merely  a  purchase 
of  land,  with  only  the  ordinary  incidents  of  a 
purchase.  The  case  did  not  turn  upon  that 
point;  and  the  decision  cannot  be  regarded 
as  settling  anything  more  upon  this  question 
than  that  such  evidence  is  not  necessarily 
incompetent,  and  that  exceptions  will  not.be 
sustained  on  account  of  a  ruling  admitting 
it,  unless  they  show  some  ground  upon  which 
the  court  can  see  that  the  ruling  was  errone- 
ous upon  the  facts  of  the  case.*'    May  v.  Bos- 


ton, 158  Mass.  21,  32  N.  B.  902 ;  Liangdon  v. 
Mayor,  etc,  of  New  York.  133  N.  Y.  636,  31 
N.  B.  98. 

Without  undertaking  to  say  what  the  rule 
would  be  as  applied  to  a  different  state  of 
facts,  we  are  of  opinion  that  the  railway 
company  having  purchased  an  undivided  one- 
half  Interest  in  real  estate  at  a  specific  price, 
under  circumstances  which  show  that  the 
purchase  was  made  without  compulsion,  and 
not  by  way  of  compromise,  is  admissible  evi- 
dence for  the  purpose  of  ascertaining  the 
market  value  of  the  remaining  undivided  ffee- 
simple  one-half  of  the  same  property  In  a 
proceeding  instituted  by  the  company  for  Its 
condemnation. 

But,  if  that  were  not  so,  we  are  of  opinion 
that  the  railway,  having  itself  Introduced 
the  evidence,  cannot  be  heard  to  object  to 
Its  consideration.  In  its  petition  It  vouches 
the  deed  from  John  Ohamblin  to  It  of  the 
interest  acquired  from  him,  in  which  the 
consideration  is  stated  to  be  $27,500. 

Without  pursuing  this  branch  of  the  case 
further,  we  are  of  opinion  that  the  judgment 
of  the  hustings  court  should  be  affirmed. 

Affirmed. 


a«  Va.  9J) 
MORBLAND  v.  MORELAND. 
(Supreme  Court  of  Appeals  of  Virginia.    Ifavdi 

1.  BVIDENC1&— Presumptions— Law  of  Oihxb 
States. 

In  an  action  to  recover  money  which  de- 
fendant aereed  in  a  separation  contract,  exe- 
cuted in  North  Carolina,  to  pay  plaintiff  at 
stated  periods,  there  being  nothmg  in  the  record 
to  show  what  is  the  law  in  North  Carolina  re- 
lating to  such  contracts,  it  is  presumed  to  be 
the  same  as  the  law  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Bvidence,  |  101 ;   vol.  10,  Common  Law, 

5  14.] 

2.  Husband  and  Wife— Sep aeation  Aosee- 
MENTs— Requisites  and  Vai^iditt. 

While  an  agreement  between  husband  and 
wife  in  consideration  of  a  sum  of  money  to  sep- 
arate is  unifbnnly  held  not  binding,  an  agree- 
ment relating  to  the  property  rights  of  parties 
made  when  the  separation  has  already  taken 
place    is   valid   and   enforceable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  |§  1046-1051.) 

6  Same. 

Under  Code  1904,  S  22S6a,  giving  a  wife 
the  right  to  contract,  and  be  contracted  with, 
sue,  and  be  sued,  in  the  same  manner  as  if  un- 
married, if  a  contract  of  separation  making  pro- 
vision for  the  wife's  separate  maintenance  is 
otherwise  valid,  it  is  not  essential  to  its  valid- 
ity that  the  provision  for  the  wife  be  made 
through  the  intervention  of  a  trustee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  |  1050.] 

4.  Same  —  Construction— Sepabablb  Provi- 
sions OF  Contract. 

Where  plaintiff  and  defendant  entered  into 
a  separation  agreement  by  which  they  agreed 
to  live  apart,  the  contract  providing,  alao,  that 
defendant  should  pay  plaintiff  a  certain  sum 
monthly  for  her  support,  and  for  the  present  and 
future  distribution  of  their  property,  etc.,  th<> 
provisions  of  the  contract  were  separable,  and. 
even  if  the  provision  to  live  apart  was  not  en- 
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foitieable,  its  proTlsion  relating  to  the  monthly 
payments  and  the  distribution  of  the  proper^ 
were  valid  and  enforceable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §  1054.] 

5.  Sajis— Actions  on  Aqseeiceitts— Bvidsrcb 
— sufficiekot. 

In  an  action  to  recover  money  which  de- 
fendant agreed  in  a  separation  contract  to  par 
plaintiff,  the  evidence  examined,  and  held  suffi- 
cient to  warrant  a  finding  by  the  jury  that 
plaintiff  had  not  by  her  conduct  given  defend* 
ant  cause  to  anticipate  a  breach  by  her  of  the 
contract. 

[Ed.  Note.— :For  cases  in  point,  see  Gent.  Dig. 
voL  26»  Husband  and  Wife,  S  1061.] 

6.  Plsadino— Necessity  or  Written  Puba— 
Statute. 

Under  Code  1904,  §  3286,  providing  that,  in 
an  action  of  assumpsit  on  a  contract  for  the 
payment  of  money,  if  plaintiff  files  with  his  dec- 
laration an  affidavit  stating  the  amount  of  hib 
claim,  etc.,  no  plea  shall  be  received  unless  de- 
fendant filed  with  his  plea  the  affidavit  that 
plaintiff  is  not  entitled  to  recover,  etc.,  where 
plaintiff  filed  such  affidavit  with  his  declaration, 
It  was  a  sufficient  compliance  with  the  statute 
for  defendant  to  orally  direct  the  clerk  to  enter 
a  ^lea  of  nonassumpsit  at  the  time  of  filing  his 
written  affidavit,  it  not  being  necessary  that  the 
plea  itself  be  in  writing. 

7.  AppEAii— Detebmination  and  Disposition 
OP  Oause  —  Leave  to  Apply  to  Loweb 
ConsT  fob  Belief— Necessity  of  Request. 

In  an  action  on  a  separation  contract, 
though  the  trial  court  erroneously  instructed  the 
jury  not  to  allow  a  part  of  plaintiff's  claim,  this 
court  can  only  reverse  the  judgment  and  remand, 
with  instructions  that,  unless  defendant  agree 
to  the  entry  of  judgment  for  the  full  amount 
claimed  by  plaintiff,  the  verdict  be  set  aside 
and  a  new  trial  had;  and,  this  action  on  our 
part  not  having  been  requested,  the  error  will 
not  be  c(msidered. 

Appeal  from  Law  and  Ekjuity  Court  of  City 
of  Riclimond. 

Action  by  Dorothy  Moreland  against  An- 
drew Moreland.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Aflarmed. 

S.  S.  B.  Patteson,  for  appellant.  A.'  W. 
Patterson,  for  appellee. 

CARDWBLL.  J.  In  Wilmington,  N.  C,  No- 
vember 10,  1903,  where  the  parties,  husband 
and  wife,  were  then  living,  plaintifif  in  error 
(defendant  below)  and  defendant  In  error 
(plaintiff  below)  entered  into  a  formal  writ- 
ten contract,  reciting  that,  owing  to  unhappy 
differences  and  disputes  between  the  parties, 
they  had  agreed  to  live  separate  and  apart 
for  the  rest  of  their  lives,  and  the  agreement 
then  proceeds  to  provide  for  the  custody  of 
their  minor  child,  and  to  settle  between  them 
their  property  rights,  as  follows:  By  para- 
graph "Third"  the  society  and  custody  of 
said  child,  then  about  3^  years  old,  is  appor- 
tioned between  the  two  parents  upon  a  cer- 
tain basis  therein  stated.  By  paragraph 
"Fourth"  the  husband  binds  himself  to  pay 
his  wife  $(J6.66%  per  month  for  such  time  as 
the  child  is  with  her,  and  $50  per  month 
when  the  child  is  with  the  father.  By  para- 
graphs "Fifth"  and  "Sixth,"  provision  is 
made  for  the  transfer  of  the  child  from  one 
to  the  other  parent  In  pursuance  of  the  two 
preceding  sections,  and  for  his  custody  in 


event  of  either  parent's  death.  By  paragraph 
"Seventh"  all  the  wearing  apparel,  personal 
ornaments,  and  all  other  property  of  the 
wife,  whether  real  or  personal,  either  then 
or  thereafter  belonging  to  her,  is  declared  to 
be  hers  absolutely,  as  If  she  were  sole  and  un- 
married, free  from  any  claim  on  same  by 
the  husband,  with  full  power  to  sell  and  dis- 
pose of  such  property  at  her  pleasure.  Para- 
graph "Eighth"  makes  like  provision  with  re- 
spect to  the  husband's  possessions,  all  of 
which  are  declared  to  be  his  absolutely,  free 
from  any  and  al!  claim  against  same  by  his 
wife,  and  with  full  power  to  dispose  of  said 
property  according  to  his  will  and  pleasure. 
Paragraphs  "Ninth"  and  '*Tenth"  provide 
that,  upon  the  death  of  either  party  in  the 
lifetime  of  the  other,  aU  property  of  the  one 
so  dying  shall  pass  and  belong  to  such  per- 
son or  persons  as  would  have  been  entitled 
thereto  had  the  other  party  died  first  And 
paragraph  "Eleventh"  relieves  the  husband  of 
all  debts  and  liabilitieB  contracted  by  the 
wife  after  the  date  of  said  agreement 

The  parties  had  already  separated,  because, 
as  their  agreement  recites  and  the  proof 
shows,  it  was  impossible  for  them  to  remain 
longer  together,  and  the  wife  had  taken  ref- 
uge in  a  hotel  and  telegraphed  for  her  father, 
with  whom  she  returned  to  her  old  home  in 
Kentucky  a  day  or  two  later. 

From  the  date  of  the  agreement  November 
10,  1903,  to  December  15,  1904,  plaintiff  in 
error  regularly  paid  his  wife  the  amounts 
called  for  by  the  agreement  but  from  and 
after  the  last-named  date  he  paid  her  at  the 
rate  of  only  $25  per  month  for  nine  months, 
$33.33  for  one  month,  and  nothing  at  all  for 
the  rest  of  the  time  up  to  the  institution  of 
this  suit  According  to  an  account  kept  by 
defendant  in  error,  there  was  a  balance  due 
her  from  plaintiff  in  error  of  $679.25  as  of 
May  15, 1906,  to  recover  which  this  suit  in  as- 
sumpsit was  brought  by  her;  and  upon  the 
trial  of  the  cause  there  was  a  verdict  and 
Judgment  in  her  favor  for  $409.67,  with  in- 
terest from  May  15,  1906,  and  costs,  to  which 
Judgment  this  writ  of  error  was  awarded. 

There  are  but  two  questions  raised  in  the 
petition  for  the  writ  of  error:  First  wheth- 
er or  not  the  agreement  of  separation  entered 
into  by  the  parties  on  November  10,  1903, 
was  void  in  its  inception  because  contrary  to 
public  policy;  and,  second,  whether,  if  valid 
in  the  beginning,  it  was  not  made  voidable 
at  the  election  of  plaintiff  in  error,  who  un- 
dertook to  repudiate  the  provisions  of  the 
agreement  because  of  an  alleged  "anticipa- 
tory breach"  thereof  by  defendant  in  error. 

It  is  argued  by  counsel  for  plaintiff  in  error 
that  the  agreement  in  question  having  been 
entered  into  in  the  state  of  North  Carolina, 
it  should  be  construed  according  to  the  laws 
of  that  state,  which  were  then  considered  un- 
favorable to  the  contention  of  defendant  in 
error;  but  all  that  need  be  said  in  this  con- 
nection is  that,  there  beinig  nothing  in  the 
record  to  show  what  is  the  law  of  North 
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Carolina  touching  such  contracts,  it  must  l>e 
presumed  to  be  the  same  as  the  law  of  Vir- 
ginia. App  V.  App,  106  Va.  253,  55  S.  B.  672; 
N.  &  W.  Ry.  Co.  ▼.  Denny's  Adm'r,  106  Va, 
383,  56  S.  E.  321. 

Whatever  difference  of  opinion  there  may 
be  In  the  English  authorities  dealing  with  the 
question  whether  or  not  agreements  between 
husband  and  wife  to  live  separate  and  apart 
are  void  because  against  public  policy  grows 
out  of  a  recognized  distinction  contended  for 
between  a  promise  to  separate  in  considera- 
tion of  a  sum  of  money  and  an  agreement 
touching  the  property  rights  of  the  parties 
where  the  separation  had  already  taken 
place.  The  first  is  uniformly  held  not  to  be 
binding,  while  the  second  is,  with  equal  un- 
animity, declared  valid  and  enforceable. 

In  Walte  v.  Jones,  1  Bing.  (N.  C.)  656,  the 
suit  was  for  money  agreed  to  be  paid  by  the 
defendant  to  the  plaintiff  in  consideration  of 
his  executing  a  deed  of  separation  from  his 
wife;  and  it  was  admitted  that  a  promise 
to  separate  in  consideration  of  a  sum  of  mon- 
ey was  not  binding,  but  the  agreement  In 
that  case  was  upheld  because  it  might  be  in- 
ferred that  the  separation  had  already  tak- 
en place,  and  it  did  not  affirmatively  appear 
that  the  promise  induced  such  action.  Upon 
appeal  to  the  Exchequer  Chamber  the  de- 
cision was  affirmed;  Lord  Denman  saying: 
"If  I  could  venture  to  lay  down  the  principle 
which  alone  seems  to  be  safely  deducible 
from  all  these  cases,  it  is  this:  That  when  a 
husband  has  by  his  deed  acknowledged  his 
wife  to  have  a  just  cause  of  separation  from 
liim,  and  has  covenanted  with  her  natural 
friends  to  allow  her  a  maintenance  during 
separation  on  being  relieved  from  liability  to 
her  debts,  he  shall  not  be  allowed  to  impeach 
the  validity  of  that  covenant'" 

In  Wilson  v.  Wilson,  1  H.  L.  Cas.  538,  it 
was  held  that  the  separation  agreement  un- 
der review  was  valid  and  specific  perform- 
ance of  the  covenants  of  the  agreement  was 
decreed.  The  same  doctrine  was  upheld  in 
Hunt  V.  Hunt,  4  D.  G.  F.  &  J.  221,  where 
Lord  Chancellor  Westbury  enjoined  a  suit 
for  restitution  which  had  been  begun  in  the 
divorce  court,  contrary  to  the  stipulation  of 
a  separation  deed,  saying  that,  while  a  vol- 
untary separation  was  an  offense  against  the 
ecclesiastical  law,  it  was  not  one  against  the 
common  law;  therefore  the  rights  in  contro- 
versy were  only  private,  and  public  policy 
was  not  involved. 

In  Besant  v.  Wood,  L.  B.  12  Ch.  Div.  605, 
it  was  by  the  Master  of  the  Rolls  said:  "For 
a  great  nxmiber  of  years  both  ecclesiastical 
Judges  and  lay  Judges  thought  it  was  some- 
thing very  horrible,  and  against  public  pol- 
icy, that  husband  and  wife  should  agree  to 
live  separate;  and  it  was  supposed  that  a 
civilized  country  would  not  longer  exist  if 
such  agreements  were  enforced  by  courts  of 
law,  whether  ecclesiastical  or  not  But  a 
change  came  over  Judicial  opinion  as  to  pub- 
lic  policy,   and   other   considerations   arose, 


and  people  began  to  think  that,  after  all,  it 
might  be  better  and  more  beneficial  for  mar- 
ried people  to  avoid  in  many  cases  the  ex- 
pense and  the  scandal  of  suits  of  divorce  by 
settling  their  differences  quietly  by  the  aid 
of  friends  out  of  court  although  the  coifse- 
quence  might  be  that  they  would  live  sepa- 
rately; and  that  was  the  view  carried  out 
by  the  courts  when  it  became  once  decided 
that  separation  deeds  were  not  per  Be  against 
public  policy." 

The  Supreme  Court  of  the  United  States^ 
hi  Walker  v.  Walker,  0  Wall.  743,  19  L.  Ed. 
814,  a  case  which  cannot  be  distinguished 
from  the  case  we  have  before  us,  firmly  ad- 
heres to  the  doctrine  of  the  English  courts, 
and  in  an  opinion  by  Mr.  Justice  Davis  it  la 
said: 

"It  is  contended  that  deeds  of  separation 
between  husband  and  wife  cannot  be  upheld, 
because  it  is  against  public  policy  to  allow 
parties  sustaining  that  relation  to  vary  their 
duties  and  responsibilities  by  entering  into 
an  agreement  which  contemplates  a  partial 
dissolution  of  the  marriage  contract.  If  the 
question  were  before  us,  unaffected  by  deci- 
sion, it  would  present  difficulties,  for  it  can- 
not be  doubted  that  there  are  serious  ob- 
jections to  voluntary  separation  between 
married  persons.  But  contracts  of  this  na- 
ture for  the  separate  maintenance  of  the 
wife,  through  the  intervention  of  a  trustee, 
have  received  the  sanction  of  the  courts  in 
England  and  in  this  country  for  so  long  a 
period  of  time  that  the  law  on  the  subject 
must  be  considered  as  settled.  Compton  v. 
Colinson,  2  Brown's  C.  C.  877.    •    •    • 

"It  is  true  that  different  Judges,  in  dis- 
cussing the  question,  have  struggled  against 
maintaining  the  principle,  but  while  doing 
so  they  have  not  felt  themselves  at  liberty  to 
disregard  it  on  account  of  the  great  weight 
of  authority  with  which  it  was  supported, 
and  have,  therefore,  uniformly  adhered  to  it 
It  is  unnecessary  to  consider  whether  the 
extent  to  which  the  doctrine  has  been  car- 
ried meets  our  approbation,  nor  are  we  re- 
quired to  discuss  the  subject  in  any  aspect 
which  this  case  does  not  present  It  is 
enough  for  the  purposes  of  this  suit  to  say 
that  a  covenant  by  the  husband  for  the 
maintenance  of  the  wife  contained  in  a  deed 
of  separation  between  them,  through  the  me- 
dium of  trustees,  where  the  consideration  Ib 
apparent  is  valid,  and  will  be  enforced  in 
equity,  if  it  appears  that  the  deed  was  not 
made  in  contemplation  of  a  future  possible 
separation,  but  in  respect  to  one  which  was 
to  occur  immediately,  or  for  the  continuance 
of  one  that  had  already  taken  place.    •    •    ♦ 

'This  settlement  was  made  by  him  and 
accepted  by  her,  not  only  in  lieu  of  alimony, 
which  she  could  have  obtained,  but  alao  in 
place  of  dower;  and  the  covenant  of  the 
trustees  against  any  future  claim  of  alimony, 
and  their  agreement  that  the  wife's  debts 
should  be  paid  out  of  the  property  conveyed 
to  them,  furnished  the  security  to  the  hus- 
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band  for  flie  permanent  arrangement  contem- 
plated by  the  parties.** 

The  recent  case  of  Daniels  v.  Benedict,  VT 
Fed.  367,  83  G.  O.  A.  682,  was  a  suit  brought 
by  a  divorced  wife  to  recover  from  the  dev- 
isees of  her  former  husband  one-half  of 
the  property  of  which  he  died  seised,  accord- 
ing to  the  statute  of  distributions  in  Colo- 
rado. To  the  bill  answer  was  made,  set- 
ting up,  among  other  defenses,  an  agreement 
of  separation  by  which  the  wife  covenanted 
never  to  claim  any  interest  in  her  husband's 
estate,  and  the  lower  court  held  the  defense 
a  good  one,  and  dismissed  the  bill.  On  ap- 
peal to  the  Circuit  Court  of  Appeals  the  de- 
cree was  by  a  unanimous  court  afiQnned. 
The  opinion  of  Sanborn,  J.,  discusses  the 
subject  at  length,  reviewing  many  of  the  de- 
cided cases,  and  from  the  opinion  we  quote 
the  following:  **The  contract  of  separation, 
therefore,  like  agreements  between  stran- 
gers, was  valid  and  binding,  unless  it  was  il- 
legal, immoral,  or  violative  of  public  policy. 
There  is  certainly  nothing  Illegal  in  an  agree- 
ment for  a  husband  and  wife  to  live  sep- 
arate and  to  divide  their  property.  There 
Is  no  moral  turpitude  in  such  a  contract;  nor 
can  it  be  said  at  this  day  to  be  otherwise 
than  in  accord  with  the  public  policy  of  Eng- 
land and  the  United  States.  Under  the  laws 
of  the  English-speaking  nations,  marriage  is 
a  civil  contract,  not  a  sacrament.  Many  rea- 
sons suggest  themselves  to  the  thoughtful 
mind  why  a  wise  and  enlightened  public 
should  encourage  and  enforce  voluntary 
agreements  of  separation  between  husbands 
and  wives  whose  wranglings,  quarrels,  and  do- 
mestic infelicities  have  rendered  their  homes 
places  of  torment  to  themselves  and  of  dis- 
content and  misery  for  their  children.  ♦  •  • 
Reported  decisions  of  the  courts  announced 
the  same  conclusions  (of  the  English  courts), 
and  wiforced  the  performance  of  these  con- 
tracts, until  in  1869,  in  Walker  v.  Walker,  9 
Wall.  743-750,  19  L.  Ed.  814,  Mr.  Justice 
Davis,  in  delivering  the  opinion  of  the  Su- 
preme Court,  declined  to  discuss  the  ques- 
tion^ and  declared  that  'contracts  of  this  na- 
ture, for  the  separate  maintenance  of  the 
wife,  through  the  intervention  of  ^  a  trustee, 
have  received  the  sanction  of  the  courts  of 
I2ngland  and  of  this  country  for  so  long  a 
period  of  time  that  the  law  on  the  subject 
must  be  considered  as  settled.*    •    •    ••• 

Further  says  the  opinion:  •*They  say  that 
the  contract  is  void,  and  constitutes  no  de- 
fense to  this  suit,  because  it  was  not  made 
through  the  intervention  of  a  trustee.  But 
the  only  reason  why  a  trustee  was  ever  es- 
sential to  such  agreements  was  that  under 
the  common  law  the  wife  was  disabled  from 
contracting  directly  with  her  husband,  and 
from  bringing  suits  in  her  own  name.  Nev- 
ertheless, even  under  the  common  law,  an 
agreement  of  separation  without  the  inter- 
vention of  a  trustee  was  valid  and  enforce- 
able in  equity;  and  under  the  statutes  of 
Colorado,  which  empower  the  wife  to  make 


any  contract  with  any  person,  since  the  rea- 
son of  the  rule  has  oitlrely  ceased,  the  rule  no 
longer  prevails.  ♦  ♦  ♦"  See,  also,  Grime 
V.  Borden,  166  Mass.  198,  44  N.  E.  216;  Fox 
V.  Davis,  113  Mass.  256,  18  Am.  Bep.  476; 
Squires  v.  Squires,  53  Vt  208,  38  Am.  Rep. 
668;  Randall  v.  Randall,  37  Mich.  563  (the 
opinion  by  Cooley,  C.  J.);  Henderson  v.  Hen- 
derson, 37  Or.  141,  60  Pac.  597,  61  Pac.  136, 
48  L.  R.  A.  768y  82  Am,  St  Rep.  741;  Carey 
V.  Mackey,  82  Me.  516,  20  Atl.  84,  9  Lw  R.  A. 
113,  17  Am.  St  Bep.  500;  Duryea  v.  Bllven, 
122  N.  Y.  567,  26  N.  E.  908. 

In  the  last-named  case  the  court  says:  "It 
is  settled  in  this  state  that  a  contract  be- 
tween husband  and  wife  who  have  separated 
to  thereafter  live  apart  is  not  void  on  the 
ground  of  public  policy."  And  in  Hender- 
son V.  Henderson,  supra,  the  court  in  its 
opinion  pertinently  remarks:  'The  more  re- 
cent legislation  has  tended  strongly  to  the 
removal  of  all  disabilities  of  the  wife  which 
do  not  exist  as  to  the  husband,  and  she  may 
now  contract  and  incur  liabilities  and  respon- 
sibilities to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried.  •  *  * 
While  this  fact  should  not  detract  from  the 
reasons  which  support  an  allowance  for  her 
benefit,  yet  it  is  a  strong  circumstance  tend- 
ing to  the  support  of  her  contracts  relative 
to  her  maintenance  made  with  her  husband, 
who  has  always  been  accounted  sui  juris." 

The  courts  of  Texas,  Iowa,  Maryland,  Mon- 
tana, Arkansas,  California,  Georgia,  Illinois, 
Ohio,  and  Pennsylvania  are,  as  our  investiga- 
tion discloses.  In  line  with  the  courts  whose 
decisions  we  have  adverted  to. 

While  It  was  said  in  Switzer  v.  Switzer, 
26  Grat  574,  that  agreements  between  hus- 
band and  wife  for  separation  have  never  been 
passed  upon  by  any  court  of  last  resort  in 
this  state,  and  therefore  the*  question  was  res 
Integra  with  us,  the  opinion  by  Staples,  J., 
recognizes  that  the  subject  has  received  the 
fullest  consideration  in  England,  and  that 
the  decisions  there  hold  that  such  agreements, 
in  so  far  as  they  provide  that  the  husband 
and  wife  shall  live  apart,  will  not  be  en- 
forced by  the  courts  upon  grounds  of  public 
policy;  but  that  the  contract  is  valid,  so 
far  as  it  relates  to  the  trusts  and  covenants 
by  which  the  husband  makes  a  provision  for 
the  wife,  and  the  indemnity  given  to  the  hus- 
band by  the  trustees  for  the  wife.  Quoting 
from  2  Story's  Eq.  Jur.,  the  opinion  further 
says:  "In  the  next  place,  a  deed  for  im- 
mediate separation,  with  the  intervention  of 
trustees,  will  not  be  enforced,  so  far  as  re- 
gards any  covenant  of  separation,  but  only 
so  far  as  maintenance  is  covenanted  for  by 
the  husband,  and  the  trustees  covenant  to 
exonerate  him  from  any  debts  contracted 
therefor.**  In  Harshberger's  Adm'r  v.  Alger, 
31  Grat  52,  the  court  also  fotrnd  it  unneces- 
sary to  pass  upon  the  general  validity  of 
deeds  of  separation ;  but  in  the  opinion  the 
learned  Judge  Burks,  discussing  the  subject 
with  his  usual  clearness  and  precision,  says 
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that  sach  contracts  are  valid,  at  least  to  the 
extent  that  they  make  a  provision  for  the 
wife's  maintenance  and  support;  citing  a 
number  of  authorities  in  support  of  the  state- 
ment. And,  further:  "I  do  not  deem  it  nec- 
essary, in  this  case,  to  enter  at  large  upon  the 
discussion  of  the  general  question  of  validity 
of  deeds  of  voluntary  separation  between  hus- 
band and  wife.  The  books  abound  in  discus- 
sion of  this  question  by  judges  and  law- 
writers,  and  the  weight  of  authority  would 
seem  to  be  that  while  courts  will  give  no 
countenance  or  aid  to  either  party  in  carry- 
ing into  execution  an  independent  executory 
agreement  to  live  apart,  because  such  an 
agreement  is  coufiidered  as  against  public 
policy,  yet  they  will  generally  uphold  and 
enforce  against  the  husband  such  convey- 
ances and  covenants  as  he  may  have  made 
for  the  maintenance  of  his  wife,  provided  the 
separation  has  actually  taken  place,  or  is 
contemplated  as  immediate,  and  the  provision 
for  the  wife  is  made  through  the  interven- 
tion of  a  trustee,  and  the  parties  have  not 
subsequently  come  together  again. 

Since  the  Legislatures  of  various  states 
have  enacted  laws  whereby  the  wife  is  given 
the  rights  and  powers  of  a  feme  sole,  almost 
as  completely  as  if  she  were  unmarried,  be- 
ing given  the  unqualified  right  "to  contract 
and  be  contracted  with,  sue,  and  be  sued,  in 
the  same  manner  and  with  the  same  conse- 
quences as  if  she  were  unmarried,"  and  the 
statute  of  no  state  liaving  gone  farther  with 
respect  to  the  rights,  etc.,  of  a  married  wo- 
man than  our  own  (section  2286a,  Va.  Ck)de 
1904),  it  is  now  not  essential  to  the  validity 
of  such  a  contract  as  we  have  before  us  that 
the  provision  for  the  wife  be  made  through 
the  intervention  of  a  trustee. 

Prof.  Minor,  recognizing  the  tendency  of 
the  courts  to  uphold  deeds  of  separation,  says 
at  page  (218)  818,  1  W^-  Inst.,  that  such 
deeds  are  now  regarded  as  valid  in  respect 
to  the  property  arrangements  which  they  con- 
teipplate.  See,  also,  1  Bish.  Mar.,  Div.  &  Sep. 
§S  1278,  1312. 

The  contract  under  consideration  contains 
a  number  of  distinct  provisions  dealing  with 
wholly  distinct  Interests.  These  provisions 
are  not,  as  contended  on  behalf  of  plaintifT 
in  error,  mutually  dependent,  but  are  clearly 
separable.  Therefore,  even  if  the  provision . 
to  live  separate  and  apart  were  contrary  to 
public  policy  and  not  enforceable,  that  would 
not  destroy  the  other  provisions  of  the  con- 
tract adjusting  property  rights  and  provid- 
ing a  maintenance  for  the  wife.  Though  the 
former  may  be  rejected,  the  latter  remains 
valid  and  enforceable.  In  addition  to  the  au- 
thorities already  adverted  to,  the  case  of  Lut- 
trell  V.  Hoggs,  168  111.  861,  48  N.  E.  171,  and 
Galusha  v.  Oalusha,  116  N.  Y.  635,  22  N.  B. 
1114,  6  L.  B.  A.  487,  15  Am.  St.  Rep.  458,  are 
in  point. 

Passing,  then,  from  the  question  whether  or 
not  the  contract  under  consideration  is  void 
because  contrary  to  public  policy,  we  come  to 


the  second,  which  Is  whether  or  not  the  con- 
tract was  made  voidable  at  the  election  of 
plaintiff  in  error,  because  of  an  "anticipatory 
breach"  by  the  defendant  in  error. 

Whether  or  not  defendant  in  error  had,  by 
her  conduct,  Justified  plaintiff  in  error  in 
treating  the  contract  as  terminated,  was  a 
question  for  the  jury,  and  their  finding  was 
rightly  against  his  contention.     It  appears 
that  after  the  contract  had  been  lived  up  to 
by  both  parties,  with  respect  to  the  custody 
of  their  boy,  until  September,   190i,    when 
plaintiff  in  error  being  entitled,  under  the 
contract,  to  have  the  boy  turned  over  to  hhn, 
his  sister,  Miss  Moreland,«went,  as  she  had 
on  former  occasions,  ta  Kentucky  for  the  boy, 
and  owing  to  the  miscarriage  of  a  letter,  and 
consequent  confusion  about  a  place  of  meet- 
ing, there  arose  such  a  serious  disagreement 
between  Miss  Moreland  and  the  defendant  in 
error  that  she  told  Miss  Moreland  she  could 
not  submit  to  another  such  unpleasantness  as 
then  occurred,  and  therefore  would,  in  the 
future,  deliver  the  boy  to  his  father  only. 
Later   there   was   some  correspondence   be- 
tween defendant  in  error  and  plaintiff  in  er- 
ror on  this  subject,  but  nothing  was  said  to 
Justify  the  belief  on  the  part  of  plaintiff  in 
error  that  defendant  in  error  intended  in  the 
future  to  refuse  to  give  up  the  boy,  as  she 
had  agreed.    All  that  could  ^e  reasonably  in- 
ferred from  what  she  said  is  that  she  would 
decline  to  deal  with  an  objectionable  medium 
of  exchange,  and  would  herself  deliver  the 
boy  to  plaintiff  in  error,  a  right  she  clearly 
had  if  she  chose  to  exercise  it    In  fact,  the 
claim  that  plaintiff  in  error  afterwards  set  up 
that  defendant  in  error  broke  her  contract 
in  September,   1904,  is  wholly  at  variance 
with  his  conduct  for  some  time  thereafter, 
which  indicates  very  clearly  that  the  claim 
was  an  afterthought,  not  brought  forward 
till  he  was  called  on  to  make  defense  to  this 
suit    He  continued  after  the  date  of  the  al- 
leged breach  to  pay  defendant  in  error,  ac- 
cording to  the  contract,  the  monthly  install- 
ments for  her  maintenance  up  to  December 
15th  following,  and  thereafter  paid  her  each 
month,  till  September  15,  1905,  only  $25,  rest- 
ing his  right  to  reduce  these  monthly  pay- 
ments required  by  the  contract,  not  upon  the 
ground  of  a  breach  thereof  on  the  part  of  de- 
fendant in  error,  but  on  account  of  a  reduc- 
tion in  his  own  yearly  income.    On  November 
15,  1904,  nearly  two  months  after  the  un- 
pleasantness between  defendant  in  error  and 
Miss  Moreland,  and  after  she  had  written 
him  that  the  boy  would  in  the  future  be  de- 
livered to  his  father  only,  plaintiff  in  error 
writes  her  that  he  had  been  advised  that  the 
contract  was  null  and  void,  and  not  binding 
on   either   party,   saying   nothing   whatever 
about  any  "anticipatory  breach"  on  her  part 
On  the  contrary,  he  declared  that  he  would 
not  live  up  to  the  contract,  and  would  keep 
the  boy  with  him,  but  would,  as  a  duty  a  hus- 
band owed  to  his  wife,  continue  to  provide 
for  defendant  in  error  as  well  as  his  means 
would  admit,  and  send  her  money  monthly. 
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Ck>ncediiig  that  the  doctrlDe  of  "anticipa- 
tory breach"  applies  to  contracts  like  the  one 
before  ns,  plaintiff  in  error  utterly  falls  to 
show  himself  entitled  to  invoke  its  protec- 

tiOQ. 

Section  3286  of  the  Code  of  1904  provides 
that  in  an  action  of  assumpsit  on  a  contract 
for  the  payment  of  money»  if  the  plaintiff  file 
with  his  declaration  an  affidavit  stating  the 
amount  of  his  claim,  etc.,  no  plea  in  bar  shall 
be  received  in  the  case,  either  at  rules  or  in 
court,  unless  the  defendant  file  with  his  plea 
an  affidavit  that  the  plaintiff  is  not  entitled 
to  recover,  etc. 

Defendant  in  error  did  at  1st  Tune  rules> 
1906,  file  with  her  declaration  the  affidavit 
required  by  the  statute,  verifying  her  claim ; 
amd  plaintifiT  in  error  thereafter,  but  at  the 
same  rules,  orally  directed  the  clerk  to  enter 
for  him  a  plea  of  non  assumpsit,  and  lodged 
with  the  clerk  the  counter  affidavit  as  au- 
thorized by  the  statute,  and  the  case  was  put 
upon  the  issue  docket  for  trial  at  the  next 
term  of  the  court  When  the  case  was  call- 
ed for  trial,  defendant  in  error  moved  the 
court  to  enter  judgment  in  her  favor  for  the 
amount  claimed  in  her  declaration,  on  the 
ground  that  plaintiff  in  error  did  not  file  his 
plea  and  affidavit,  as  required  by  the  statute, 
supra,  in  order  to  prevent  such  judgment  for 
defendant  fn  error;  but  the  court,  consider- 
ing that  the  plea  and  affidavit,  as  entered  by 
the  clerk  by  direction  of  defendant  in  error's 
counsel,  were  sufficient  to  warrant  a  writ  of 
inquiry,  overruled  said  motion,  and  this  rul- 
ing, to  which  exception  was  duly  taken,  is 
assigned. by  defendant  in  error  as  cross-error 
under  rule  9  of  this  court. 

The  point  made  by  counsel  for  defendant 
in  error  is  that,  because  this  plea  of  non  as- 
sumpsit was  not  in  writing  filed  with  the 
clerk,  the  statute  was  not  complied  with, 
and,  under  the  authorities  relied  on,  mainly 
Lewis'  Adm'r  v.  Hicks,  96  Va.  93,  30  S.  B. 
466,  and  Price  v.  Marks,  103  Va.  18,  48  S. 
E.  499,  the  motion  to  strike  out  the  plea  and 
affidavit  and  enter  judgment  for  the  amount 
of  the  claim  sued  for  should  have  been  sus- 
tained. 

The  authorities  cited  do  not  sustain  this 
view.  Lewis*  Adm'r  v.  Hicks,  supra,  went 
off  on  the  ground  that,  although  the  plea  of 
the  statute  of  limitations  was  by  the  defend- 
ant interposed  at  rules  in  an  informal  man- 
ner, the  requirements  of  the  statute  being 
manifestly  imposed  for  the  benefit  of  the 
plaintiff,  the  benefit  might  be  waived  by  him, 
and  where  the  clerk,  by  direction  of  the  de- 
fendant, pleaded  the  statute  of  limitations, 
however  informally,  and  the  plaintiff  took 
issue,  either  of  law  or  fact,  upon  it,  the  plea 
was  rightly  considered  as  filed,  and  operated 
to  set  aside  the  office  judgment  In  Price  v. 
Marks,  supra,  the  plaintiff  complied  with 
the  statute  by  filing  with  his  declaration  at 
rules  the  necessary  affidavit,  while  the  de- 
fendant presented  no  plea  at  rules;  where- 
fore  an   office   judgment    for    the   plaintiff 


should  have  been  entered  by  the^  clerk,  but, 
instead,  the  case  was  put  upon  the  issue 
docket  for  the  succeeding  term,  beginning 
April  14,  1903,  at  which  term  the  defendant 
filed  two  pleas,  one  the  general  issue  and  the 
other  the  statute  of  limitations,  but  neither 
of  these  pleas  contained  the  affidavit  required 
by  the  statute  (section  3286,  supra).  No  or- 
der was  entered  at  the  April  term,  except  an 
order  noting  the  filing  of  said  pleas,  and 
without  an  order  of  continuance  the  case 
went  over  to  the  October  term.  At  the  last- 
named  term  the  plaintiff  moved  the  court  to 
strike  out  the  pleas  filed  by  the  defendant  at 
the  preceding  April  term,  and  to  enter  such 
judgment  as  should  have  been  entered  had 
said  pleas  not  been  filed,  upon  the  ground 
that  the  pleas  were  not  sworn  to,  as  required 
by  the  statute;  but  this  motion  was  over- 
ruled, and  the  case  continued  to  a  subsequent 
term  at  which  the  motion  was  again  made 
and  again  overruled,  whereupon  there  was  a 
verdict  and  judgment  for  the  defendant  Up- 
on a  writ  of  error  to  that  judgment  this 
court  reversed  it,  set  aside  the  verdict  of  the 
jury,  and  entered  judgment  for  the  plaintiff, 
for  the  reason  that  as  the  defendant  did  not, 
as  required  by  the  statute,  file  an  affidavit 
with  the  pleas  she  presented  at  the  preced- 
ing April  term,  her  pleas  were,  in  legal  effect, 
a  nullity,  and  the  case  stood  as  though  the 
pleas  had  not  been  filed;  so  that  the  plain- 
tiff was  entitled  to  an  office  judgment  at 
rules  for  the  amount  of  his  claim,  becoming 
final  at  the  end  of  the  next  succeeding  term 
of  the  court  That  case  Is  wholly  different 
from  the  case  at  bar. 

While  the  affidavit  contemplated  by  the 
statute  is  necessarily  put  in  writing,  it  is  not 
so  as  to  a  plea  in  bar  of  an  action,  and,  ac- 
cording to  the  practice  obtaining  in  this 
state,  as  far  as  we  are  advised,  such  a  plea, 
except  in  rare  oases,  is  not  put  in  writing, 
nor  does  the  statute  require  it 

As  said  by  Lewis,  P.,  in  Grigg  v.  Dalsheim- 
er,  88  Va.  508,  13  S.  E.  993,  cited  in  Price  v. 
Marks,  supra,  the  express  provision  of  the 
statute  is  "that  no  plea  shall  be  received  un- 
less accompanied  by  an  afflda^vit,"  and  the 
practice  is  that  the  clerk  if  directed  by  the 
defendant  or  by  his  counsel  at  rules,  in  a 
case  like  this,  enters  a  plea  in  bar  upon  his 
rule  book,  if  such  direction  be  given  in  open 
court,  the  plea  Is  noted  on  the  order  book, 
and  in  either  case,  if  the  affidavit  required 
by  the  statute  is  offered,  it  is  received,  in- 
dorsed as  filed  by  the  clerk,  and  put  with  the 
other  pleadings,  etc.,  in  the  case.  The  lan- 
guage of  the  statute  is  not  that  the  defend- 
ant shall  file  his  plea  accompanied  by  an  affi- 
davit, etc.,  but  that  he  shall  file  with  his  plea 
the  affidavit  of  himself  or  his  agent,  etc. 
There  is  nothing  whatever  in  the  plain  word- 
ing of  the  statute  to  be  interpreted  as  a  re- 
quirement that  the  plea  of  non  assumpsit  not- 
ed by  the  clerk  in  this  case  upon  his  rule 
book,  as  well  as  the  affidavit  in  verification 
of  the  plea  received  and  filed  by  the  clerk  at 
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the  same  rules,  Bbould  liare  been  In  writing; 
and  it  is  inconceivable  that  such  an  interpre- 
tation of  tbe  statute  could  serve  any  good 
purpose. 

Tbe  point  is  made  by  anotber  cross-assign- 
ment of  error  tbat  tbe  lower  court,  "upon 
admitted  or  indisputable  facts,"  conmiitted 
palpable  error  of  law  in  Instructing  the  Jury 
that  they  must  cut  off  $269.58  of  tbe  daim 
of  defendant  in  error  sued  for,  and  tbat  this 
court  should  amend  tbe  judgment  in  this 
respect,  and  as  amended  affirm  it;  but,  if 
this  be  error,  we  could  only  reverse  the  Judg- 
ment and  remand  the  cause  to  the  lower 
court,  with  directions  that,  unless  plaintiff 
in  error  will  agree  to  the  entry  of  a  Judgment 
in  favor  of  defendant  in  error  for  tbe  full 
amount  of  her  claim,  the  verdict  be  set  aside 
and  a  new  trial  awarded.  Buena  Vista  CJo.  v. 
McOandlisb,  92  Va.  S06,  23  S.  B.  781.  And. 
as  we  are  not  asked  to  do  this,  no  further 
consideration  of  this  cross-assignment  of  er- 
ror is  necessary. 

The  Judgment  of  tbe  lower  court  is  af- 
firmed. 

Affirmed* 


(108  V».  51) 

BURTON  V.  pADBN  et  al. 

(Supreme  Ck>urt  of  Appeals  of  Viiginia.    Blarch 

12,  1908.) 

1.  Deeds— OoNSTBUCTiON. 

A  deed  recited  that  it  was  conceded  by  the 
grantor  that  the  grantee  had  title  to  an  undi- 
vided two-thirds  interest  in  the  property,  and 
that  the  erantor  disclaimed  any  interest  or  claim 
to  that  interest  admitted  to  be  vested  in  the 
grantee,  but  that  whatever  should  be  the  gran- 
tor's interest  in  the  land  it  was  the  intent  of 
the  deed  to  convey  the  whole  of  her  interest  be 
it  one-third  or  more.  Held,  that  the  deed  show- 
ed the  recognition  of  an  undisputed  right,  and 
not  the  intent  to  compromise  doubtful  rights. 

2.  Equity— Mistake  of  Law— Relief— BiAX- 

IMS. 

Ordinarily  a  mistake  of  law,  pure  and 
simple,  is  not  ground  for  relief,  but  the  doctrine 
"Ignorantia  juris  non  excusat"  is  confined  to 
mistakes  of  the  general  rules  of  law,  and  has 
no  application  to  mistakes  of  persons  as  to  their 
own  private  legal  rights. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
vol.  19,  Equity,  SS  15,  16.1 
S.  Cancellation  of  Instbuments— Grounds 
—Mutual  Mistake  of  Law. 

Where  a  person  is  ignorant  or  mistaken 
in  respect  to  his  private  legal  interests,  and  en- 
ters into  a  transaction,  the  legal  scope  and  opera- 
tion of  which  he  correctly  understands,  for  the 
purpose  of  affecting  his  assumed  rights,  equity 
will  grant  relief,  treating  the  mistake  as  anal- 
ogous, if  not  identical,  with  a  mistake  of  fact; 
and  henc^,  where  a  person  who  owned  a  fee- 
simple  estate  in  land  believed  herself  the  owner 
of  only  a  one-third  interest,  and  convened  her 
entire  interest  under  that  mistaken  belief  to  a 
grantee  laboring  under  the  same  mistake  for  a 
grossly  inadequate  consideration,  equity  will  set 
aside  the  conveyance. 

Error  to  Olrcuit  CJourt  of  City  of  Lynch- 
burg. 

BiH  by  Eugenia  U,  Haden  and  others 
against  Belle  G.  Burton  to  set  aside  a  deed. 
Decree  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 


Wilson  &  Hanson  and  F.  W.  Whltaker, 
for  plaintiff  in  error.  Daniel  Harmon  and 
Lb  O.  Haden,  for  defendants  in  error. 

KEITH,  P.  Tbe  bill  in  this  case  was  filed 
by  Mrs.  Eugenia  L.  Haden  against  Belle 
G.  Burton  and  Gabriella  T.  Burton,  heirs  at 
law  of  E.  H.  Burton,  the  object  of  which  is 
to  set  aside  and  annul  a  conveyance  made 
May  20,  1904,  by  Mrs.  Haden  to  B.  H.  Bur- 
ton.   This  deed  is  as  follows: 

*<This  deed  made  this  20th  day  of  May, 
1904,  between  EiUgenia  L.  Haden,  party  of  the 
first  part,  and  E.  H.  Burton,  party  of  the 
second  part: 

"Wltnesseth:  That  for  and  In  considera- 
tion of  tbe  sum  of  nine  hundred  dollars,  the 
receipt  of  which  is  hereby  acknowledged  by 
the  said  party  of  the  first  part,  evidenced  by 
the  bond  of  said  party  of  the  second  part  for 
tbe  said  sum  of  $900.00,  bearing  even  date 
herewith  and  payable  to  the  said  EiUgenia  L. 
Haden  one  year  after  date,  with  interest  from 
date,  for  the  payment  of  which  a  vendKMr's 
lien  is  hereby  especially  reserved  on  the  land 
herein  conveyed,  the  said  party  of  the  first 
part  hath  granted,  sold  and  conveyed,  and 
by  these  presents  doth  grant,  sell  and  con- 
vey unto  the  said  party  of  the  second  part, 
with  general  warranty  of  title,  all  the  right, 
title  and  interest  of  the  said  Eugenia  U 
Haden,  party  of  the  first  part,  which  said  par- 
ty of  the  first  part  acquired  under  the  last 
will  and  testament  of  M.  L.  Burton,  deceased, 
by  the  exercise  of  tbe  power  of  appointment 
vested  in  said  M.  L.  Burton,  in  and  to  that 
certain  tract  of  land  situate,  lying  and  being 
in  Campbell  county,  containing  340  acres, 
more  or  less  and  described  as  follows: 
•  *  *  •  *  • 

»  "It  being  the  same  tract  of  land  which  was 
conveyed  by  Madison  Haden  in  trust  for 
the  benefit  of  the  said  M.  L.  Burton,  deceas* 
ed,  with  power  in  said  M.  L.  Burton  to  ap- 
point by  her  last  will  and  testament  one  of 
her  brothers  or  sisters  to  the  remainder  in- 
terest therein,  after  the  death  of  said  M.  I* 
Burton,  deceased,  by  deed  dated  February  6k 
1891,  and  of  record  in  the  clerk's  office 
of  the  county  court  of  Campbell  in  Deed 
Book  55,  page  209.  The  power  of  appoint- 
ment contained  in  said  deed  having  been  ex- 
ercised by  said  M.  L.  Burton,  deceased,  in 
favor  of  tbe  said  party  of  the  first  part,  In 
her  last  will  and  testament,  which  said  will  is 
recorded  in  the  clerk's  office  of  the  corprnti- 
tion  court  for  the  dty  of  Lo^chburg  in  Will 
Book  J,  p.  275.  To  which  deed  and  will  ref- 
erence is  hereby  made. 

''To  have  and  to  hold  unto  him,  the  said  B. 
H.  Burton,  his  heirs  and  assigns  forever. 

•*It  is  conceded  by  said  Eugenia  U,  Haden, 
party  of  the  first  part,  that  said  B.  H.  Burton, 
has  title  to  an  undivided  two-tbiids  interest 
in  tbe  above-described  property.  And  the 
said  Eugenia  L.  Haden  heroby  disclaims  any 
interest  or  claim  to  the  said  undivided  two- 
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thirdB  hereby  admlttea  to  be  vested  in  said 
B.  H.  Burton.  ^ 

**Bnt  whatever  be  the  Interest  of  the  said 
Bugenla  L.  Haden  in  and  to  said  tract  of 
land,  it  Is  the  Intent  of  this  deed  to  convey 
the  whole  of  her  said  Interest,  be  the  same 
one-ttiird  or  more,  to  the  said  E.  H.  Bnrton. 

''The  said  party  of  the  first  part  hereby 
covenants  with  the  said  party  of  the  sec- 
ond part  that  she  is  seized  of  said  property 
in  fee  simple;  that  she  has  the  right  to 
convey  the  same ;  that  she  has  done  no  act  to 
encumber  the  same;  that  said  property  is 
free  from  Incumbrances;  that  the  said  par- 
ty of  the  second  part  shall  have  quiet  and 
peaceable  possession  of  the  same;  and  that 
she  will  execute  such  other  and  further  as- 
surances of  title  as  may  be  requisite." 

Without  discussing  the  pleadings,  it  is  suf- 
ficient to  say  that  the  bill  claimed  that  the 
deed  should  be  set  aside.  If  for  no  other  rea- 
son, upon  the  ground  of  mutual  mistake  as 
to  the  interest  and  title  of  the  grantor  in 
the  tract  of  land  which  was  the  subject  of 
the  conv^ance. 

We  do  not  deem  it  necessary  to  set  out  the 
wills  and  deeds,  by  force  of  which  the  title 
to  the  S40  acres  embraced  in  the  deed  from 
Eugenia  lu  Haden  to  B.  H.  Burton  became 
vested  in  the  grantor  in  tliat  deed.  It  is  be- 
yond doubt  that  at  the  date  of  that  convey- 
ance Eugenia  L.  Haden  was  the  fee-simple 
owner  of  the  840  acres  of  land;  that  she 
believed  that  she  had  title  only  to  an  un- 
divided one-third  interest  therein;  and  that 
tlie  most  favorable  position  in  which  the 
grantee  can  be  placed  Is  that  the  mistake 
was  mutual,  ai)d  that  the  grantee  as  well  as 
the  grantor  dealt  with  the  subject-matter  in 
the  honest  belief  that  she  was  the  ovmer  of 
an  undivided  one-third,  and  that  he  was  the 
owner  of  the  remaining  undivided  two-thirds 
interest  in  that  tract 

It  appears  from  the  evidence  that  this  deed 
was  prepared  by  counsel  for  E.  H.  Burton, 
the  grantee;  that  Burton  carried  the  deed 
to  Mrs.  Had^;  that  he  took  her  before  a 
notary  in  Campbell  county,  by  whom  her 
a<duiow]edgment  was  taken;  that  the  rela- 
tions between  the  grantor  and  gramtee  had 
been  of  the  most  intimate  and  confidential 
character;  that  she  had  implicit  confidence 
In  him  and  in  his  Judgment,  and  frequently 
advised  and  counseled  with  him  about  busi- 
ness affairs.  It  appears  that  Mrs.  Haden 
knew  that  the  will  of  Mrs.  Burton  under 
which  this  tract  of  land  had  passed  had  been 
drawn  by  A.  H.  Burroughs,  one  of  the  ablest 
members  of  the  Lynchburg  bar.  She  knew 
also  that  E.  H.  Burton  had  consulted  with 
Burroughs  with  respect  to  the  title  to  this 
land;  and  when,  therefore.  In  the  course  of 
negotiations  with  her,  Burton  stated  that  she 
owned  only  an  undivided  one^-third  interest  in 
the  land,  she  relied  on  that  statement,  and 
believed  it  to  be  true,  and  also  accepted  as 
true  Burton's  statement  as  to  the  value  of 
the  tract,  which  was  placed  at  $2,700,  and  her 
G0  8A--47 


interest  of  one-third  at  $900.  So  that,  when 
all  of  these  circumstances  are  considered,  we 
repeat  that  the  most  favorable  position  in 
which  E.  H.  Burton  can  appear  in  this  rec- 
ord is  that  of  having  participated  with  his 
grantor  in  a  mistake  common  to  both. 

It  appears  from  the  deed  Itself  that  the 
grantor  was  of  opinion  that  she  had  title  to 
only  on  undivided  one-third  interest,  and  that 
Eb  H.  Burton,  the  grantee,  already  had  title 
to  the  remaining  two-thirds  Interest. 

The  Judge  of  the  circuit  court,  upon  the 
evidence,  ascertains  the  fair  value  of  the 
land  to  be  $5,000,  which  seems  to  be  the  re- 
sult of  an  average  of  the  estimates  placed 
upon  it  by  the  witnesses.  Upon  this  basis 
the  one-third  interest  would  be  worth  some- 
thing more  $1,600,  for  which  the  grantor  only 
received  $900;  but  by  what  was,  without 
doubt,  a  mistake  common  to  both,  the  grantor 
conveyed  her  entire  interest,  which  was,  as 
we  have  seen,  a  fee  simple  in  the  entire  tract 
for  $900,  so  that  she  received  for  this  farm 
less  than  20  per  cent  of  Its  value. 

The  circuit  court  set  the  sale  aside,  and 
from  its  decree  an  appeal  was  allowed. 

The  contention  of  appellant  is:  First,  that 
the  deed  was  a  compromise  of  doubtful 
rights ;  and,  second,  that  if  the  parties  acted 
under  a  mistake,  it  was  a  mistake,  not  of 
fact  but  of  law,  against  which  a  court  of 
equity  will  not  relieve. 

We  do  not  think  the  claim  that  the  deed 
was  the  result  of  a  compromise  of  doubtful 
rights  can  be  maintained..  It  presents  none 
of  the  elements  of  a  compromise.  The  gran- 
tee claimed  a  two-thirds  interest  in  this  tract 
of  land,  and  obtained  the  whole  of  it  The 
grantor,  under  a  mistake  as  to  her  rights,  un- 
dertook to  convey  an  undivided  one-third  in- 
terest for  which  she  received  rather  more 
than  half  of  its  value.  It  is  true  that  the  lan- 
guage of  the  deed  is  very  clear:  "It  is  con- 
ceded by  said  Eugenia  L.  Haden,  party  of  the 
first  part  that  said  E.  H.  Burton  has  title  to 
an  imdivided  two-thirds  Interest  in  the  above- 
described  property.  And  the  said  Eugenia  U 
Haden  hereby  disclaims  any  interest  or  claim 
to  the  said  undivided  two-thirds  hereby  admit- 
ted to  be  vested  in  said  E.  H.  Burton.'*  That 
is  not  the  language  of  the  compromise  of  a 
doubtful  right;  but  is  the  recognition  of  an  un- 
disputed right  which  she,  acting  under  a  mis- 
take as  to  her  title,  was  of  opinion  had  al- 
ready vested  In  her  grantee,  and  in  which 
she,  therefore,  had  no  interest  and  over 
which  she  had  no  control.  It  is  true  that  the 
deed  continues:  "But  whatever  be  the  in- 
terest of  the  said  Eugenia  Ia  Haden  in  and 
to  said  tract  of  land,  it  is  the  Intent  of  this 
deed  to  convey  the  whole  of  her  said  Interest, 
be  the  same  one-third  or  more,  to  the  said  E. 
H.  Burton."  But  the  deed  Is  to  be  construed 
as  a  whole ;  and  it  is  inconceivable  that  the 
grantee,  with  knowledge  as  to  the  condition 
of  her  title,  and  that  she  was  the  owner  In 
fee  simple  of  the  entire  tract  would  have 
parted  with  it  for  the  consideration  named  In 
the  deed. 
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This  brings  us  to  consider  whether  or  not 
the  mistake  under  which  the  parties  acted  in 
this  case  was  one  against  which  a  court  of 
equity  will  grant  relief. 

There  Is  a  very  full  and  interesting  discus- 
sion of  this  subject  in  Pomeroy's  Eq.  Jur. 
(3d  Ed.)  §  841  et  seq.  The  doctrine  seems  to 
be  well  settled  that,  in  general,  a  mistake  of 
law,  pure  and  simple,  is  not  an  adequate 
ground  for  relief.  But  it  has  been  held  by 
Judges  of  the  highest  ability  that  the  general 
doctrine  embodied  in  the  maxim  "Ignorantla 
juris  non  excusat"  is  confined  to  mistakes  of 
the  general  rules  of  law,  and  that  it  has  no 
application  to  the  mistakes  of  persons  &a^  to 
their  own  private  legal  rights  and  interest& 
Pom.  Eq.  Jur.  S  842. 

In  Cooper  v.  Phlbbs,  L.  R.  2  H.  L.  149,  A., 
being  ignorant  that  certain  property  belong- 
ed to  himself,  and  supposUig  that  it  belong- 
ed to  B.,  agreed  to  take  a  lease  on  it  from 
B.  at  a  certain  rent  There  was  no  fraud, 
no  unfair  conduct.  All  parties  were  equally 
aware  of  the  facts.  The  House  of  Lords  set 
aside  the  agreement  on  account  of  mistake, 
a  majority  of  the  judges  calling  it  a  mistake 
of  fact  Lord  Westbury,  in  the  course  of  his 
opinion  said:  "In  such  a  state  of  things 
there  can  be  no  doubt  of  the  rule  of  a  court 
of  equity  with  regard  to  the  dealing  with 
that  agreement  It  is  said  Ugnorantia  juris 
baud  excusaf ;  but  in  that  maxim  the  word 
*jus'  is  used  in  the  sense  of  denoting  general 
law,  the  ordinary  law  of  the  country.  But 
when  the  word  'jus'  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no 
application.  Private  right.of  ownership  is  a 
matter  of  fact  It  may  be  the  result  also  of 
matter  of  law ;  but,  if  parties  contract  under 
a  mutual  mistake  and  misapprehension  as 
to  their  relative  and  respective  rights,  the 
result  is  that  that  agreement  is  liable  to  be 
set  aside  as  having  proceeded  upon  a  common 
mistake.  Now  that  was  the  case  with  these 
parties.  The  respondents  believed  themselves 
to  be  entitled  to  the  property.  The  petitioner 
believed  that  he  was  a  stranger  to  it  The 
mistake  is  discovered,  and  the  agreement  can- 
not stand." 

In  Livingstone  v.  Murphy,  187  Mass.  315, 
72  N.  E.  1012, 105  Am.  St  Rep.  400,  it  is  said: 
"A  mistake  as  to  the  ownership  of  land  is 
a  mistake  of  fact  in  regard  to  which  equity 
will  grant  relief,  although  the  mistake  arose 
from  an  erroneous  view  of  the  legal  effect 
of  a  deed."  In  the  course  of  its  opinion  the 
court  further  said:  "The  mistake  was  mu- 
tual, and  it  was  one  of  fact,  namely,  as  to 
the  ownership  of  the  northerly  lot"  The 
court  adopts  the  language  of  Lord  Westbury 
already  quoted  that:  "Private  right  of  own- 
ership is  a  matter  of  fact  It  may  be  the 
result  also  of  matter  of  law;  but,  if  the 
parties  contract  under  a  mutual  mistake 
and  misapprehension  as  to  their*  relative  and 
respective  rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having 
proceeded  upon  a  common  mistake" — and  then 


proceeds :  "And  this  is  so,  although  the  mis- 
take arises  from  an  erroneous  view  of  the 
legal  etfect  of  a  deed  in  the  chain  of  title. 
Against  such  a  mistake  equity  will  relieve." 

In  Webb  v.  City  Council  of  Alexandria,  33 
Grat  168,  Judge  Christian  says:  *' While  it 
is  the  general  rule  that  mistakes  in  nftitter 
of  law  cannot  be  admitted  as  ground  of  re- 
lief, it  is  not  a  rule  of  universal  application, 
especially  in  courts  of  equity.  It  is  not  an 
absolute  and  inflexible  rule,  but  has  its  ex- 
ceptions, though  such  exceptions,  in  the  lan- 
guage of  Judge  Story,  are  few,  and  general- 
ly stand  upon  some  very  urgent  pressure  of 
circumstances.  If  the  maxim  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary 
law  of  the  country,  no  exception  can  be  ad- 
mitted to  its  general  application;  but  it  is 
otherwise  when  the  word  *jus'  is  used  in  the 
sense  of  denoting  a  private  right  If  a  man. 
through  misapprehension  or  mistake  of  the 
law,  parts  with  or  gives  up  private  right  of 
property,  or  assumes  obligations  upon  grounds 
upon  which  he  would  not  have  acted  but  for 
such  misapprehension,  a  court  of  equity  may 
grant  relief,  if,  under  the  general  circum- 
stances of  the  case,  it  is  satisfied  ttiat  the 
party  benefited  by  the  mistake  cannot  in 
conscience  retain  the  benefit  or  advantage  so 
acquired." 

The  conclusion  reached  by  Pomeroy  in  sec^ 
tion  849  seems  to  be  in  itself  reasonable,  and 
to  be  supported  by  the  highest  authority: 
"Whenever  a  person  is  ignorant  or  mistaken 
with  respect  to  his  own  antec^ent  and  ex- 
isting private  legal  rights,  interests,  estates, 
duties,  liabilities,  or  other  relation,  either 
of  property  or  contract  or  personal  status, 
and  enters  into  some  transaction,  the  legal 
scope  and  operation  of  which  he  correctly 
apprehends  and  understands,  for  the  pur- 
pose of  affecting  such  assumed  rights,  inter- 
ests, or  relations,  or  of  carrying  out  such  as- 
sumed duties  or  liabilities,  equity  will  grant 
its  relief,  defensive  or  affirmative,  treating 
the  mistake  as  analogous  to,  if  not  identical 
with,  a  mistake  of  fact.  It  should  be  care- 
fully observed  that  this  rule  has  no  applica- 
tion to  cases  of  compromise,  where  doubts 
have  arisen  as  to  the  rights  of  parties,  and 
they  have  intentionally  entered  into  an  ar- 
rangement for  the  purpose  of  compromising 
and  settling  those  doubts.  Such  compromise^ 
whethet  involving  mistakes  of  law,  or  of 
fact,  are  governed  by  special  considerations." 

We  are  of  (pinion  that  there  is  no  error  Id 
the  decision  of  the  circuit  court  which  is 
afiirmed. 

Affirmed. 


a08  Va.  179) 

INGBRSOLL  v.  POND  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  Gifts  — Inter  Vivos  —  Dklivebt  —  Insub- 
ANCE  Policy. 

Insured    in    a    beneficiary    association   de- 
clared that  he  would  not  continue  to  keep  his 
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aMesBment,  bat  would  assign  the  ^licy  to  anj 
one  who  would  do  so.  and  gave  his  son  a  pass- 
book in  which  to  receipt  payments  of  the  assess- 
ments,  but  retained  the  policy.  Held,  that  the 
delivery  of  the  passbook  was  not  a  delivery  suffi- 
cient to  consummate  a  gift  of  the  policy  to  his 
son. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
VOL  24,  Gifts.  I  61.] 

2.  Ihsubance  —  Mutual  Benefit  Insubarob 
—Actions— Dvi  dence. 

In  an  action  by  one  legatee  of  a  person  in- 
sured under  a  mutual  benefit  insurance  policy 
against  the  other  legatees  to  recover  the  whole 
amount  of  the  policy,  evidence  held  not  to  show 
an  assignment  of  the  policy  to  plaintiff. 

Api>eal  from  Ghancery  Gourt  of  Richmond. 

Bill  by  John  L.  Ingersoll,  Jr.,  against  Ida 
G.  Pond  and  others.  From  a  Judgment  for 
defendants,  plalntUT  appeals.    Affirmed. 

Smith,  Moncare  ft  Gordon,  for  appellant. 
Meredith  &  Gocke,  Sol.  Gutchins,  and  L.  O. 
Wendenbnrg,  for  appellees. 


GARDWELIi,  J.  In  the  year  1887  John  L. 
Ingersoll,  Sr.,  father  of  appellant,  John  L. 
Ingersoll,  Jr.,  and  of  appellees,  Ida  G.  Pond 
and  Ella  O.  Krengel,  became  a  member  of 
the  Royal  Society  of  Good  Fellows  (chartered 
under  the  laws  of  the  state  of  Rhode  Island), 
and  had  issued  to  him  a  benefit  certificate 
or  policy  of  insurance  of  $3,000,  payable  up- 
on death  of  the  insured  to  his  wife. 

The  by-laws  of  the  society  provided  that 
in  the  event  of  the  death  .of  the  beneficiary 
without  any  new  designation,  as  provided  in 
the  by-laws,  the  benefit  should  go  to  the  next 
of  kin  of  the  insured  within  the  second  de- 
gree of  consanguinity,  as  defined  by  the  laws 
of  the  state  of  Rhode  Island. 

The  wife  of  the  insured  died  July  3,  1901, 
and  the  beneficiary  was  not  changed  in  the 
manner  prescribed  by  the  by-laws  of  the 
society.  The  assessments  upon  the  certificate 
holders  were  payable  on  or  before  the  last 
day  of  each  month,  and,  unless  they  were 
paid  when  due,  the  insured  forfeited  his 
membership  In  the  society,  and  his  certificate 
had  no  surrender  or  other  value. 

The  assessment  having  been  increased  from 
time  to  time  before  Mrs.  Ingersoll's  death, 
and  the  insured  receiving  notice  of  another 
Increase  to  take  effect  July  1,  1901,  he  de- 
termined to  pay  no  more  of  the  assessments, 
and  thereafter,  beginning  with  the  July  as- 
sessment of  1901,  and  until  the  death  of  the 
insured,  on  March  9,  1902,  they  were  paid  by 
appellant,  as  well  as  all  monthly  dues  to  the 
local  assembly,  of  which  insured  was  a  mem- 
ber, such  sick  benefits  as  were  payable  under 
the  rules  of  the  order  during  that  period  be- 
ing received  by  the  insured,  the  aggregate 
amount  of  assessments  and  dues  paid  by  ap- 
pellant being  $111.98.  To  enable  appellant 
to  make  payment  of  these  assessments,  and 
have  the  same  receipted  for,  insured  deliver- 
ed to  him  a  book,  called  a  '^passbook,"  used 
by  the  society,  in  which  receipts  for  assess- 
ments  were   made;    but   the   certificate   or 


policy  of  insurance  was  retained  In  the  pos- 
session of  the  insured  until  his  death. 

The  insured,  John  L.  Ingersoll,  Sr.,  left 
surviving  him  his  three  children  above  nam- 
ed, and  two  grandchildren,  children  of  a  de- 
ceased son,  both  of  whom  are  infants;  and 
in  the  will  of  said  Ingersoll,  Sr.,  made  and 
published  on  the  2d  day  of  February,  1902, 
prior  to  his  death,  among  other  clauses  dis- 
posing of  his  real  and  personal  estate,  the 
foUowing  appears:  ''I  give  and  bequeath 
unto  my  children,  Ella  O.  Krengel,  Ida  G. 
Pond  and  John  Ingersoll,  my  Life  Insurance 
^  in  the  Royal  Society  of  Good  Fellows,  pro- 
vided, however,  that  my  son  John  L.  Inger- 
soll be  first  paid  back  all  dues  and  premiums 
paid  by  him  on  said  policy  since  June  90, 
1901." 

The  Supreme  Assembly  of  the  Royal  So- 
ciety of  Good  Fellows,  in  payment  of  the 
amount  of  said  benefit  certificate,  sent  to  the 
officers  of  the  local  assembly  in  Richmond  a 
draft  on  its  Supreme  Treasurer  for  $3,000, 
payable  to  J.  I*.  Ingersoll,  Ida  G.  Pond,  and 
Ella  G.  Krengel,  being  ignorant  of  the  exist- 
ence of  grandchildren  of  the  deceased  mem- 
ber, whose  parent  was  dead ;  but  J.  L.  Inger- 
soll (appellant)  refusing  to  accept  one-third 
of  the  amount  and  the  dues  and  assessments 
paid  by  him,  with  interest  thereon,  and  re- 
lease the  society,  it  was  agreed  that  the  $3,- 
000  should  be  deposited  in  bank  to  the  joint 
credit  of  the  three  children  of  the  insured, 
without  prejudice,  to  await  the  termination 
of  a  suit  to  have  adjudicated  the  rights  of 
the  parties  in  interest  with  respect  to  the 
fund.  Whereupon  the  bill  in  this  cause  was 
filed  by  appellant,  which  was  answered  by 
Mrs.  Pond  and  Mrs.  Krengel,  and  subsequent- 
ly the  infant  children  of  the  deceased  son  of 
the  senior  Ingersoll,  suing  by  their  mother 
and  next  friend,  filed  their  petition  in  the 
suit,  claiming  one-fourth  of  the  benefit  of  the 
certificate  of  insurance  under  the  by-laws  of 
the  society. 

Upon  the  hearing  of  the  cause  on  the  plead- 
ings, depositions  of  witnesses,  and  the  docu- 
mentary evidence  filed  in  the  record,  the  de- 
cree here  complained  of  was  entered,  adjudi- 
cating that  appellant  had  "failed  to  establish 
the  contract  alleged  in  his  bill  to  have  been 
entered  into  between  himself  and  the  late 
John  L.  Ingersoll ;  ♦  •  ♦  that  the  proceeds 
of  the  benefit  certificate  in  the  bill  and  pro 
ceedings  mentioned  should  pass  in  accord- 
ance with  the  by-laws  of  the  Supreme  As- 
sembly, Royal  Society  of  Good  Fellows,  to  the 
next  of  kin  of  the  said  John  L.  Ingersoll, 
deceased,  within  the  second  degree  of  con- 
sanguinity,' as  defined  by  the  statutes  of  the 
state  of  Rhode  Island";  and  that  "the  pro* 
ceeds  be  paid  to  the  following  persons  and  in 
the  following  proportions,  to  wit:  To  the 
complainant  [appellant  here]  John  L.  Inger 
soil,  and  the  defendants  Ida  G.  Pond  and 
Ella  O.  Krengel,  children  of  the  said  John 
L.  Ingersoll,  deceased,  one-fotirth  each,  and 
to  said  John  Ingersoll  and  Edith  Ipgersoll, 
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children  of  Charles  B.  Ingersoll,  a  deceased 
son  of  the  said  John  L.  Ingersoll,  deceased, 
one-eighth  each,  subject,  however,  to  the 
claim  of  complainant  for  such  sums  of  money 
as  he  has  advanced  to  keep  the  said  certifi- 
cate in  force,  with  interest  thereon  from  the 
respective  dates  of  such  advances." 

Appellant  in  his  bill  claims  the  whole  fund 
arising  from  the  benefit  certificate  or  policy 
of  insurance,  both  as  a  gift  and  by  virtue  of 
a  contract  of  assignment  entered  into  be- 
tween the  insured  and  himself,  though  ad- 
mitting that  the  policy  was  never'  transferred 
to  him  by  his  father,  even  by  delivery,  and 
does  not  allege  any  written  assignment  of  it. 
He  does,  however,  allege  the  delivery  to  him- 
self by  his  father  of  the  receipt  or  passbook, 
upon  which  the  premiums  or  assessments  paid 
to  the  society  were  entered  when  received  by 
the  collecting  officer,  which  receipt  or  pass- 
book, as  appears  from  the  evidence,  it  was 
necessary  for  appellant  to  have  when  mak- 
ing payment  of  an  assessment  on  the  policy. 
It  is  upon  the  delivery  of  this  receipt  or 
passbook  to  him,  and  the  depositions  of  sev- 
eral witnesses  to  prove  various  declarations 
of  the  insured  with  regard  to  the  alleged  gift 
or  assignment  of  the  policy,  that  appellant 
has  to  rely  as  supporting  his  claim  to  the 
entire  fund  realized  from  the  policy. 

In  the  bill  appear  these  allegations:  On 
February  2,  1902,  appellant's  father  executed 
said  will,  in  which  '*he  attempted  to  revoke 
the  gift  of  said  certificate  to  your  orator**; 
that  appellant's  father  had  given  said  cer- 
tificate to  him,  and  he  "claimed  it  as  his 
own  by  virtue  of  said  gift  and  said  agree- 
ment" And  in  the  agreement  signed  by  ap- 
pellant and  appellees  Mrs.  Pond  and  Mrs. 
Krengel,  above  referred  to,  entered  Into  No- 
vember 26,  1902,  and  under  which  the  money 
was  deposited  in  bank,  his  claim  to  the  policy 
is  thus  stated :  *'And  whereas,  the  said  J.  L. 
Ingersoll  [plaintiff]  claims  the  sole  benefit  of 
said  insurance  by  virtue  of  an  alleged  gift 
to  him  by  the  said  John  L.  Ingersoll  (insured) 
in  his  lifetime,  and  proposes  to  institute  suit 

In  the court  of  the  city  of  Richmond 

for  the  purpose  of  having  his  rights  in  said 
policy  adjudicated." 

It  appears,  therefore^  that,  although  he 
also  alleges  a  contract  of  assignment  with 
his  father,  appellant  rested  his  claim  to  the 
policy  of  Insurance  mainly  upon  a  gift  of  it 
to  him  from  his  father,  and  with  respect  to 
this  claim  it  would  seem  too  clear  to  admit 
of  argument  that  it  falls  under  the  weight 
of  appellant's  own  admissions  to  which  we 
have  adverted.  All  that  he  has  ^alleged  as 
to  the  consummation  of  such  a  gift  is  that 
••your  orator's  father  delivered  to  your  orator 
the  book  in  which  receipts  for  assessments 
were  made."  He  does  not  attempt  to  prove 
any  formal  written  assignment  by  his  father 
to  him,  as  donee,  or  any  formal  written 
notice  to  the  society,  or  any  of  its  home  or 
local  officers,  of  such  alleged  gift  Ck)nced- 
ing  that  Ingersoll,  Sr^  delivered  his  receipt 


or  passbook  to  the  appellant,  intending  that 
he  keep  it,  as  to  which  the  evidence  is  oon- 
fiicting,  that  fact  would  not  be  sufficient  to 
consummate  a  gift  of  the  policy,  since  the 
passbook  is  nothing  more  than  the  evidence 
of  the  payment  of  past  assessments,  and  does 
not  represent  the  policy  any  more  than  a  re- 
ceipt for  a  premium  on  an  ordinary  life 
policy. 

It  is  a  settled  proposition  of  law  by  the 
decision  of  this  court  In  Spooner  v.  Hilbish, 
92  Va.  333,  23  S.  E.  751,  and  the  authorities 
there  reviewed  or  cited,  that,  in  order  to 
'consummate  a  gift  of  an  insurance  policy, 
there  must  be  either  a  delivery  of  the  policy 
by  the  donor  to  the  donee  or  there  must  be 
a  formal  written  assignment  of  the  policy 
delivered  to  the  donee  by  the  donor.  The 
case  Just  named  was  as  follows:  H.,  insured, 
took  out  a  policy  on  his  life  and-  paid  the 
premiums  thereon.  About  16  months  before 
H.'s  death,  he  contemplated  making  a  volun- 
tary assignment  of  the  policy  to  his  friend, 
S.  As  the  rules  of  the  insurance  company 
required  an  assignment  of  a  policy  to  be 
made  in  writing  in  duplicate,  and  sent  to  the 
company  for  acknowledgment  (the  company 
retaining  one  assignment  and  the  other  being 
retained  by  the  Insured),  H.  made  the  assign- 
ment to  S.  in  the  manner  prescribed,  but 
retained  in  his  own  possession  both  the  policy 
and  his  duplicate  assignment,  the  company 
holding  the  other  assignment  After  H.'8 
death  suit  was  instituted  by  H.'s  executor 
against  S.  et  al.  to  set  aside  the  all^^  as- 
signment The  opinion,  by  Riely,  J.,  says: 
"A  gift  is  a  contract  without  a  considera- 
tion, and,  to  be  valid,  must  be  executed.  A 
valid  gift  is  therefore  a  contract  executed. 
It  is  to  be  executed  by  the  actual  delivery  bj 
the  donor  to  the  donee  or  to  some  one  for 
him,  of  the  thing  given,  or  by  the  delivery 
of  the  means  of  obtaining  the  subject  of 
the  gift,  without  further  act  of  the  donor 
to  enable  the  donee  to  reduce  it  to  his  own 
possession.  The  intention  to  give  must  be 
accompanied  by  a  delivery,  and  the  delivery 
must  be  made  with  an  intention  to  give. 
Otherwise  there  Is  only  an  intention  or  prom- 
ise to  give,  which,  being  gratuitous,  would  be 
a  mere  nullity.  Delivery  of  possession  of  the 
thing  given,  or  the  means  of  obtaining  it  so 
as  to  make  the  disposal  of  it  irrevocable,  is 
indispensable  to  a  valid  gift  3  Minor's  InsL 
pt  1,  p.  89-93.  and  3  Pomeroy's  Eq.  J.  1149." 
Further  says  the  opinion:  "Without  the  de- 
livery of  the  policy,  or  of  a  writing  assigning 
it,  the  gift  was  incomplete  and  invalid,  a 
mere  nuNlty,  and  consequently  incapable  of 
being  enforced,  either  at  law  or  In  equity." 
Leftwlch  V.  Wells,  101  Va.  255,  43  &  E.  364, 
99  Am.  St  Rep.  865. 

The  remaining  question  in  this  case  if 
whether  or  not  It  has  been  proved  that  the 
certificate  or  policy  of  insurance  In  question 
was  assigned,  or  agreed  to  be  assigned,  to 
appellant  by  a  contract  between  the  Insor- 
ed  and  appellant 
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The  specific  ayerment  of  the  Mil  is  that 
appellant's  father  entered  into  a  contract 
with  him  by  which  he  (appellant)  was  to  pay 
all  future  assessments  and  daes,  and  to  re- 
ceive the  death  benefit  stipulated  for  in  the 
policy,  while  the  father  was  to  receive  any 
sick  benefits.  It  Is  claimed  that  this  con- 
tract was  entered  into  on  or  about  June  30, 
1901,  and  there  is  not  one  word  of  direct 
evidence  of  that  fact;  but,  as  already  men- 
tioned, declarations  of  the  assured  thereafter, 
testified  to  by  several  witnesses,  are  alone 
relied  on  for  proof  of  it 

Since  the  suit  against  the  insured's  other 
legatees  under  his  will,  or  against  his  next  of 
kin,  other  than  appellant,  under  the  by-laws 
of  the  society,  is  to  enforce  the  alleged  con- 
tract, the  rules  of  equity  jurisprudence  un- 
questionably control  in  the  determination  of 
the  right  of  appellant  to  have  specific  per- 
formance of  the  contract  The  doctrine  that 
a  court  of  equity  will  consider  as  done  that 
which  ought  to  have  been  done  has  no  sort 
of  application  to  this  case,  since  a  court  of 
equity  could  not  hold  what  a  party  to  an 
alleged  contract  ought  to  have  done  unless  the 
contract  has  been  clearly  proved  as  alleged. 

The  rule  of  evidence  in  suits  of  the  char- 
acter of  this  has  been  firmly  established  by 
the  decisions.  y>f  this  court,  the  latest  state- 
ment of  the  rule  to  be  found  in  Clinchfield 

Coal  CJo.  V.  Powers,  107  Va. .  59  S.  E.  370, 

as  follows:  **A11  applications  to  the  court  to 
compel  specific  performance  are  addressed  to 
the  discretion  of  the  court — a  sound  Judicial 
discretion,  regulated  by  the  established  prin- 
ciples of  the  court — and  the  contract  must  not 
only  be  distinctly  proved,  but  it  must  be  clear- 
ly and  distinctly  ascertained.  It  must  be 
reasonable,  certain,  legal,  mutual ; .  upon  val- 
uable, or  at  least  meritorious,  Consideration; 
and  the  party  seeking  specific  performance 
must  not  have  been  backward,  but  ready,  de- 
sirous, prompt,  and  eager." 

In  Railr6ad  Co.  v.  Lewis,  76  Va.  833,  it  is 
said:  "But  the  agreement  sought  to  be  en- 
forced must  not  only  be  clearly  proved;  it 
must  be' certain  and  definite  in  all  its  parts. 
Its  terms  must  be  so  precise  as  to  obviate 
any  reasonable  misunderstanding  of  their 
Import ;  and,  if  they  be  vague  and  uncertain, 
or  the  evidence  to  establish  the  contract  be 
insuflacient,  a  court  of  equity  will  decline  to 
interfere  to  enforce  it" 

The  rule  is  also  clearly  stated  in  Rocker- 
charlie  v.  Rockercharlle,  2  Va.  Dec.  582,  29 
8.  B.  825,  where  it  is  declared  that  the  rule 
"is  settled  by  a  long  course  of  decisions." 
See,  also.  Darling  v.  Cummings,  92  Va.  521, 
23  S.  E.  880. 

In  Blanchard  v.  Railroad  Co.,  31  Mich.  43, 
18  Am.  Rep.  142,  cited  with  approval  In 
Clinchfield  Coal  Cp.  v.  Powers,  supra,  the 
opinion  says:  "Where  the  court  is  unable 
from  all  the  circumstances  of  the  case  to  say 
whether  the  minds  of  the  parties  met  upon 
all  the  essential  particulars,  or,  if  they  did, 
then  cannot  say  upon  what  substantial  terms 


they  agreed,  or  trace  out  any  practical  Une 
where  their  minds  met,  specific  performance 
will  be  refused." 

As  to  what  would  and  would  not  be  re- 
garded a  valid  assignment  of  an  insurance 
policy,  see  Coffman  v.  Liggett's  Adm'r  (re- 
cently decided  by  this  court),  107  Va.  — , 
59  S..  B.  392. 

Coming,  then,  to  an  examination  of  the 
proof  relied  op  by  appellant  in  this  case,  we 
find  it,  when  viewed  in  the  most  favorable 
light  for  appellant,  as  follows:  The  first 
witness  for  appellant  a  friend  of  insured, 
states  that  insured  said  to  witness  about 
four  or  five  weeks  before  he  died  that  "his 
wife  had  had  him  insured  in  some  company 
(I  don't  know  what  the  company  was  nam- 
ed) for  her  benefit,  and  since  her  death  he 
didn't  propose  to  carry  the  policy  any  lon- 
ger ;  and  that  he  had  turned  it  over  to  J.  L. 
Ingersoll,  his  son.  That  was  all  the  conver- 
sation I  had  with  him." 

Another  witness,  the  secretary  of  the  local 
assembly  of  the  society  of  which  insured  was 
a  member,  testifies:  That  insured  came  to 
the  house  of  witness  after  the  death  of  in- 
sured's wife  and  paid  dues  on  his  policy,  and 
told  witness  that  he  did  not  intend  to  pay 
any  more  dues.  Witness  advised  him  to  con- 
tinue, when  insured  replied:  "No;  1  won't 
pay  another  cent  on  It  My  wife  has  gone, 
and  I  don't  expect  to  get  any  benefit  from  it. 
I  am  going  to  see  if  I  can  get  my  children 
to  take  it  up.  This  is  the  last  payment  I  am 
going  to  pay."  That  insured  further  said: 
"If  they  [the  children]  would  carry  it  on, 
they  could  divide  it  among  themselves;  and, 
if  they  would  not  carry  it  on,  he  would  give 
it  to  any  one  who  could  carry  it  on."  Same 
witness  saw  Insured  four  or  five  times  and 
discussed  the  policy  with  him,  and  advised 
Insured  to  designate  a  new  beneficiary,  but 
"every  time  he  [Insured]  told  me  there  was 
plenty  of  time.  That  he  was  going  to  make 
it  over  to  Mr.  Ingersoll,  Jr.,  but  he  said  there 
was  plenty  of  time."  When  appellant  paid 
to  this  same  witness  the  first  assessment  be 
paid  on  the  policy  (No.  248),  witness  told 
appellant  that,  "unless  the  policy  was  chang- 
ed, the  money  would  go  to  his  father's  heirs 
at  law."  In  several  interviews  between  wit- 
ness and  insured,  after  Mrs.  Ingersoll's  death, 
witness  impressed  on  insured  that  the  policy 
must  be  changed  if  he  (insured)  wanted  ap- 
pellant to  get  the  money,  and  that  all  of  in- 
sured's children  would  get  the  money  if 
change  was  not  made,  but  Insured  would  al- 
ways reply :    **There  was  plenty  of  time." 

Another  witness,  the  presiding  officer  of 
the  local  assembly  of  which  insured  was  a 
member,  says  that  he  saw  Insured  about  two 
weeks  after  Mrs.  Ingersoll's  death,  when  in 
sured  told  witness  that  his  daughter  had  re- 
fused to  take  the  policy,  and  that  "he  would 
make  it  over"  to  appellant — not  that  insured 
had  turned  the  policy  over  to  appellant  but 
"would  do  it." 

Another  witness,  a  Mrs.  Hundley,  a  friend 
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of  insured,  says  that  aboat  two  weeks  after 
Mrs.  Ingersoirs  death  she  saw  insured  twice, 
and  he  said  he  had  offered  the  policy  to  his 
two  daughters,  but  they  did  not  want  it; 
that  Jbe  "would  give"  policy  to  the  child  who 
"would  keep  It  up."  The  husband  of  this 
witness  testifies  substantially  as  she  did,  and 
adds  that  in  the  Itist  conversation  with  in- 
sured the  latter  mentioned  the  policy,  "and 
then  he  had  turned  it  over  to  Louis"  (appel- 
lant)— not  that  insured  said  he  had  turned 
it  over. 

Witness  Browing  says  that  while  working 
in  a  house  for  insured,  and  he  and  witness 
were  standing  on  the  street  at  a  point  named, 
near  the  said  house,  appellant  came  up  and 
asked  insured  about  his  policy,  to  which  in- 
sured replied:  "Go  and  pay  it,  and  he  would 
make  it  over  to  him  as  soon  as  he  could." 
•'Q.  Did  young  Mr.  Ingersoll  approach  his 
father  and  ask  him  about  the  policy?  A. 
Yes,  sir.  Q.  And  the  old  gentleman  told  him 
to  pay  the  assessments,  and  he  would  have 
the  policy?  A.  Tes,  sir;  and  he  started  across 
the  street,  and  Mr.  Ingersoll  said,  'Be  sure 
and  pay  them.'  Q.  Tou  mean  the  old  gentle- 
man told  the  young  man  to  be  sure  and  pay 
the  assessments  on  the  policy?  A.  Yes,  sir. 
Q.  You  also  remember  that  the  old  gentle- 
man told  young  Mr.  Ingersoll- that  he  would 
have  the  policy  transferred  to  him?  A.  Yes, 
sir;    he  did." 

W.  C.  Hunt,  a  nephew  of  insured,  testified 
that  a  few  days  after  Mrs.  Ingersoll's  death 
witness  heard  insured  say  that  dues  on  policy 
were  too  heavy,  "and  that  he  would  give  it 
up,  and  any  of  the  children  could  have  it 
that  kept  it  up." 

The  remaining  witness  for  appellant  of 
whom  mention  n^ed  be  made  is  a  Mrs.  Gro- 
gan,  formerly  widow  of  insured's  deceased 
son,  and  her  statement  is  that,  after  insured's 
death,  she  heard  appellees  Mrs.  Pond  and 
Mrs.  Krengel  say  that  insured  had  suggested 
that  his  three  children  keep  up  the  policy, 
and  they  had  declined,  except  appellant,  who 
had  kept  it  up;  but  witness  does  not  say 
that  Mrs.  Pond  or  Mrs.  Krengel  stated  when 
said  offer  was  made  by  insured,  or  the  terms 
upon  which  appellant  had  kept  up  the  policy. 

The  foregoing  is  the  material  evidence  of- 
fered by  appellant  in  chief,  and  in  rebuttal 
five  witnesses  were  examined,  four  of  whom 
had  been  examined  in  chief,  and  their  re- 
examination developed  no  new  facts  as  to 
the  merits  of  the  case.  The  fifth  was  Mrs. 
Krengel,  who  was  required  under  an  order  of 
the  court  to  testify,  and  the  sum  and  sub- 
stance of  what  she  says  with  respect  to  the 
policy  is  that  she  heard  her  father  mention 
the  policy  only  once  after  Mrs.  Ingersoirs 
death,  when  he  said:  "They  that  kept  it 
[policy]  up,  would  be  paid  back  what  they 
bad  been  paying,  and  then  be  equally  di- 
vided." 

Leaving  wholly  out  of  view  the  inconsist- 
ency appearing  in  the  declarations  of  the 
insured  touching  the  policy  of  insurance,  as 


testified  to  for  appellant,  and  also  the  evi- 
dence of  appellees'  witnesses  confiicting  there- 
with, bringing  out  still  more  clearly  the  in- 
consistency in  the  declarations  said  to  have 
been  made  by  the  insured,  the  most  that  can 
be  said  of  appellant's  evidence  is  that  it  tends 
to  prove  an  intention  on  the  party  of  Insur- 
ed "to  give"  or  "make  over"  the  policy  to  ap- 
pellant; but,  as  we  have  said,  the  intended 
gift  was  never  consummated,  and  is  therefore 
a  nullity.  None  of  the  witnesses  state  any 
facts  from  which  it  could  be  determined  the 
substantial  terms  upon  which  it  was  agreed 
between  the  parties  that  the  policy  would  be 
made  over  to  appellant,  or  "trace  out  any 
practical  line  where  their  minds  met."  One 
of  appellant's  witnesses,  it  will  be  observed, 
says  insured  told  him  he  "had  turned  it  (pol- 
icy) over"  to  appellant,  though  witness  did 
not  know  what  company  the  policy  was  in; 
another  that  in  the  last  conversation  had  with 
insured  about  the  policy  he  "then  had  turned 
it  over"  to  appellant — yet  from  the  state- 
ments of  the  other  witnesses  and  the  ad- 
missions of  appellant  the  policy  was  never 
turned  over  to  him.  If  it  could  be  conceded 
that  the  proof  shows  that  the  insured  declar- 
ed that  he  "would  give,"  or  "would  turn 
over,"  or  even  "had  turned  over"  the  policy 
to  appellant,  the  terms  upon  which  insured 
was  to  part,  or  had  parted,  with  the  policy, 
in  order  that  appellant  might  receive  the 
benefit  of  it  upon  the  death  of  the  insured, 
are  not  sufliciently  proved,  and,  where  there 
is  such  conflict  of  evidence  as  in  this  case  t^ 
to  the  true  contract  between  father  and  son, 
the  declaration  of  the  father  in  his  will  as 
to  what  the  contract  was  is  very  persuasive, 
to  say  the  least  of  it. 

If  the  contract  was  as  appellant  contends, 
in  addition  to  the  lack  of  the  clear  proof  tliat 
the  law  requires,  no  reason  suggests  itself 
to  the  mind  when  considering  it  why  the 
receipt  or  passbook  only  was  turned  over  to 
appellant.  Why  should  not  the  policy  have 
been  also  delivered  with  the  designation  of 
appellant  as  the  new  beneficiary  indorsed 
thereon?  Why  should  the  father  ha^e  with- 
held the  policy  from  his  son,  if  he  had  agreed 
"to  give"  or  "make  it  over"  to  him,  when  he, 
as  well  as  the  son,  had  more  than  once  been 
warned  that  unless  the  policy  was  delivered 
to  the  son,  and  he  named  as  the  new  bene- 
ficiary, the  benefit  of  the  policy  would  be 
shared  by  all  of  the  insured's  children?  The 
answer  to  these  inquiries  is  not  to  be  found  in 
the  evidence  appearing  in  the  record,  and  it 
is  inconceivable  that  appellant,  if  he  was 
purchasing  the  entire  benefit  of  the  policy, 
would  have  neglected  to  have  the  policy  de- 
livered to  him  and  his  name  indorsed  there- 
on as  the  beneficiary,  as  he  was  by  friends 
admonished  to  do.  The  version  of  the  fa- 
ther of  the  arrangement  with  appellant  touch- 
ing the  policy,  as  indicated  in  his  will,  was 
doubtless  disappointing  to  appellant- in  his  ex- 
pectation to  obtain  its  entire  death  benefit 
by  reason  of  his  outlay  in  the  payment  of 
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assessments  and  dues  thereon  of  $lll.d8,  but 
upon  the  proof  in  the  record  no  injustice  has 
been  done  him,  as  he  gets  back,  under  the 
decree  of  the  lower  court,  the  several  pay- 
ments he  made,  with  interest.  The  charge 
of  apxhsliitni:  in  his  bill  that  the  contract  he 
luid  with  his  father  was  not  carried  out  by 
reason  of  the  undue  influence  of  the  daugh- 
ters of  insured  over  liim  is  wholly  wanting 
of  proof. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  appealed  from  is  right;  and 
therefore  it  is  affirmed. 

Affirmed. 


a08  Va.  6B) 

TRADERS'  &  TRUCKERS'  BANK  v.  BLACK 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12;  1908.) 

1.  TBIAIi— InSTBUCnONS  AFTER  SUBMISSION  OF 

Causb— Presence  of  Counsel. 

Where  a  jury  return  for  further  instruc- 
riona  after  going  to  their  room  to  consider  of 
their  verdict,  counsel  should  be  present 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,  Trial,  S  39.] 

2.  Bakks  and  Banking— Representation  by 
Otficers— Notes. 

Three  directors  of  a  bank  whose  board  con- 
sisted of  18  members,  one  of  the  3  being  the 
president  and  another  the  cashier,  together  with 
3  large  stockholders,  met  togetlier  and  executed 
a  note,  and  had  it  discounted  at  another  bank. 
With  the  proceeds  the^  paid  an  overdraft  by 
a  bankrupt  depositor  m  their  own  bank,  and 
agreed  among  themselves  to  say  nothing  about 
the  matter  to  the  other  directors,  and  that  the 
bank,  when  able,  should  pay  them  back,  and 
charge  the  amount  to  profit  and  loss.  The  claim 
on  the  overdraft  was  turned  over  to  one  of  their 
number  and  the  amount  collected  applied  on  the 
note.  Subsequently  the  bank,  at  the  request  of 
one  of  the  makers,  purchased  the  note,  and  on 
refusal  of  the .  makers  to  pay  it  brought  suit. 
Held,  that  it  was  no  defense  that  the  note  was 
made  for  the  accommodation  of  the  bank,  and 
that,  as  the  bank  had  received  full  benefit  of 
the  proceeds  in  the  satisfaction  of  the  overdraft, 
the  note  was  fully  paid  when  the  bank  acquired 
It. 

3.  Principal  and  Agenx—Liabilities  as  to 
Third  Persons  —  Constructive  Notice  — 
Collusion  of  Agent. 

It  is  presumed  that  agents  will  communicate 
to  their  principal  facts  material  to  the  prin- 
cipal's interest,  and  their  knowledge  therefore 
becomes  the  knowledge  of  the  principal,  but  the 
doctrine  of  constructive  notice  has  no  applica- 
tion where  the  parties  relying  on  it  are  the 
agents  themselves  and  others  who  had  agreed 
with  them  that  the  agents  were  not  to  com- 
municate the  facts  to  the  principal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  S$  670-679,  690.] 

4.  Payment  —  Recovery  of  Payments— Per- 
sons Ljablb. 

Where  one  volunterily  pays  to  a  creditor 
the  obligation  of  the  debtor,  he  cannot  recover 
the  payment  from  the  creditor  on  failure  to  col- 
lect from  the  debtor. 

[Ed.  Note.-— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment,  S  265.] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Norfolk. 
Action  by  the  Traders'  &  Truckers'  Bank 


against  E.  Black  and  others.     Judgment  for 
defendants,  and  plaintiff  appeals.     Reversed. 

Jas.  G.  Martin,  for  appellant.  N.  T.  Qreen* 
for  appellee. 

BUCHANAN,  J.  It  i^pears  that  the  Trad- 
ers' &  Truckers'  Bank,  in  the  city  of  Norfolk, 
was  organized  some  months  prior  to  May, 
1902,  with  a  board  of  directors  consisting  of 
18  persons,  and  an  executive  committee  com- 
posed of  6  of  the  board  of  directors.  During 
that  month  the  A.  M.  Eley  Lumber  Company, 
one  of  its  depositors,  which  had  to  its  credit 
in  the  bank  the  sum  of  $150,  deposited  checks 
to  the  amount  of  about  $1,600.  Later,  dur- 
ing the  same  day,  the  cashier  certified  a  check 
for  $1,500,  drawn  by  that  company  against 
its  account  On  the  next  day  the  Eley  Lum- 
ber Company  was  adjudged  a  bankrupt,  and 
the  $1,600  of  checks  deposited  were  subse- 
quently returned  to  the  bank  unpaid. 

When  it  was  ascertained  that  the  checks 
were  worthless,  and  that  the  lumber  company 
had  been  permitted  to  overdraw  its  account 
to  the  amount  of  $1,481.12,  E.  Black,  presi- 
dent, and  T.  P.  Gray,  cashier,  of  the  bank, 
and  A.  G.  Burrow,  all  three  directors  and 
members  of  its  executive  committee,  W.  D. 
Pender,  G.  A.  J.  Scott,  and  A.  S.  J.  Gammon, 
all  of  whom  were  large  stockholders  in  the 
bank,  conferred  about  the  situation.  It  was 
urged  upon  them  by  one  or  more  of  their 
numl)er  that  as  the  bank  had  been  organized 
only  a  short  time,  with  a  small  capital,  it 
would  be  bad  policy  and  injurious,  if  not 
fatal,  to  the  bank,  for  the  public  to  know 
that  it  had  permitted  the  Eley  Lumber  Com- 
pany, whose  credit  was  known  around  the 
town  to  be  in  bad  odor,  to  overdraw  its  ac- 
count to  the  extent  it  had.  They  thereupon 
determined  to  make  the  note  sued  on  payable 
to  themselves  and  have  it  discounted  at  some 
other  bank,  and  make  good  the  overdraft  of 
the  Eley  Lumber  Company,  and  agreed  among 
themselves  that  as  they  had  a  lot  of  green 
directors,  who  "did  not  know  how  to  keep 
their  mouths  shut,"  they  would  not  let  the 
other  directors  or  the  public  know  anythling 
of  the  overdraft,  or  the  manner  in  which  it 
had  been  made  good,  and  that  the  bank 
would  at  some  future  time,  when  it  was  able, 
pay  them  back,  and  charge  it  up  to  the  ac- 
count of  profit  and  loss.  The  note  was  ac- 
cordingly made,  payable  on  demand,  discount- 
ed at  the  National  Bank  of  Commerce,  of  the 
city  of  Norfolk,  which  knew  nothing  of  the 
purpose  for  which  the  money  was  borrowed, 
and  the  proceeds  deposited  to  the  credit  of 
the  Eley  Lumber  Company.  No  entry  what- 
ever of  any  of  those  transactions  was  made 
upon  the  bank's  books,  except  crediting  the 
EHey  Lumber  Company's  account  with  that 
sum,  as  deposited  by  A.  M.  Eley,  president  of 
the  company.  When  that  deposit  was  made, 
the  claim  for  the  amount  of  the  overdraft 
was  turned  over  to  Mr.  Scott,  one  of  the 
makers  of  the  note,  and  asserted  in  his  name, 
to  avoid  letting  the  public  know  of  the  bank's 
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connection  with  it,  against  the  Eley  Lumber 
Company  In  the  bankruptcy  proceedings,  and 
about  one-fourth  thereof  collected  by  com- 
promise, which  was  credited  on  the  note 
while  held  by  the  National  Bank  of  Ck>m- 
merce. 

The  fli^t  installment  of  interest  which  fell 
due  on  the  note  was  paid  by  the  makers  of 
the  note,  and  some  of  them  paid  their  share 
of  the  next  Installment  of  interest.  The  Bank 
of  (Commerce  held  the  note  for  nearly  two 
years,  when  It  insisted  on  payment  Mr.  Bur- 
row, one  ot  the  makers  of  the  note,  and  who 
acted  for  the  others  in  having  it  discounted 
at  the  Bank  of  Commerce,  and  in  looking 
after  the  payment  of  interest  thereon,  re- 
quested the  Traders'  &  Truckers'  Bank,  in 
which  he  was  still  a  stockholder  and  perhaps 
an  officer,  to  purchase  the  note  from  the  Bank 
of  Commerce,  and  carry  it  for  a  little  while. 
This  the  bank  agreed  to  do.  Pursuant  to 
that  agreement,  the  note  was  sent  by  the 
Bank  of  Commerce,  through  the  clearing 
house,  to  the  Traders'  &  Truckers'  Bank, 
which  paid  full  value  for  It,  and  entered  it 
on  the  bank  books  as  a  demand  loan. 

No  interest  having  been  paid  during  the 
following  12  months,  although  notices  that 
it  was  due  were  sent  to  Mr.  Burrow  for  him- 
self and  the  other  makers,  the  cashier  of  the 
bank  afterwards  spoke  to  Mr.  Burrow  about 
it,  and  told  him  that  he  thought  it  should  be 
paid.  Mr.  Burrow  said  he  would  pay  his 
part,  and  afterwards  did  so,  but  Informed  the 
cashier  that  Mr.  Black,  another  of  the  mak- 
ers, denied  that  he  was  liable  on  the  note. 
The  bank  then  placed  the  note  in  the  hands 
of  an  attorney  for  collection.  Mr.  Pender, 
another  of  the  makers,  afterwards  paid  his 
share  of  the  note.  The  others  refused  to  pay, 
and  this  motion  by  notice  was  instituted 
against  the  other  four  makers  to  recover 
judgment  for  the  balance  due  on  the  note. 

Their  defense,  in  substance,  is  that  the  note 
was  made  for  the  accommodation  of  the 
Traders'  &  Truckers'  Bank  under  the  circum- 
stances above  mentioned,  and,  as  the  plain- 
tifF  bank  had  received  the  full  benefit  of  the 
proceeds  arisfmg  from  it,  in  the  satisfaction 
and  payment  of  the  Eley  Lumber  Company 
overdraft,  the  note  became  and  was  fully 
paid  when  the  plaintifT  bank  acquired  it,  and 
there  was  therefore  no  liability  on  the  defend- 
ants. There  was  a  verdict  and  judgment  in 
their  favor. 

The  errors  assigned  are  to  the  giving  of  In- 
structions asked  for  by  the  defendants,  in  re- 
fusing to  give  an  Instruction  offered  by  the 
plaintifF,  aind  in  refusing  to  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence. 

After  the  jury  had  gone  to  their  roopi  to 
consider  of  their  verdict,  they  returned,  and, 
in  answer  to  a  query  propounded  by  them, 
they  were  further  instructed  by  the  court  In 
the  absence  of  counsel  on  both  sides,  under 
the  circumstances  disclosed  by  bill  of  excep- 
tions numbered  7. 

As  the  judgment  will  have  to  be  reversed 


upon  other  grounds,  and  the  action  complahi- 
ed  of  is  not  likely  to  take  place  upon  the  next 
trial,  it  is  unnecessary  to  consider  the  as- 
signment of  error  based  upon  it  further  than 
to  say  that  the  better  practice  is  to  have 
counsel  present  under  such  circumstances.  If 
it  can  be  conveniently  done,  in  order  that 
they  may  have  an  opportunity  to  except  to 
the  answer  made  to  the  query  of  the  Jury,  or 
take  such  other  steps  as  may  be  proper  to 
protect  their  client's  interest. 

The  other  assignments  of  error  may  be 
considered  together,  as  they  involve  in  sub- 
stance but  one  question.  That  question  is 
whether  or  not  3  directors  of  a  bank  (whose 
board  consists  of  18,  one  of  the  3  being  the 
president  of  the  bank  and  another  its  cash- 
ier) and  3  other  large  stockholders  in  the 
bank,  when  it  is  ascertained  that  a  depositor, 
unable  to  make  it  good,  has  been  permitted 
to  overdraw  his  account  to  such  an  extent 
and  under  such  circumstances  that,  if  known 
to  the  public,  it  would  damage  the  bank,  can 
meet  together  and  determine  that  the  board 
of  directors  are  incompetent  to  deal  with  the 
situation;  decide  upon  a  course  of  action; 
borrow  money  by  discounting  a  note  made  by 
themselves  and  payable  to  themselves  at  an- 
other bank;  deposit  the  proceeds  in  the 
name  and  to  the  credit  of  the  overdrawn  de- 
positor, thus  showing  on  the  books  of  the 
bank  that  he  is  not  indebted  to  it ;  turn  over 
the  claim  which  the  bank  had  against  him  by 
reason  of  the  overdraft  to  one  of  the  makers 
of  the  note,  who  asserts  it  in  his  own  name 
against  the  overdrawn  depositor  in  bank- 
ruptcy, and  afterwards  compromises  the 
claim  at  25  cents  on  the  dollar,  and  applies 
the  money  thus  received  to  the  payment  pro 
tanto  of  the  note;  keep  the  entire  transac- 
tion by  express  agreement  from  the  knowl- 
edge of  the  board  of  directors  for  more  than 
three  years,  until  after  the  bank,  in  the  regu- 
lar course  of  business,  has  become  the  owner 
of  the  note,  at  the  Instance  of  one  of  the  mak- 
ers of  the  note,  who  is  still  a  stockholder  in 
the  bank,  all  the  others,  except  perhaps  one, 
having  disposed  of.  their  stock  and  severed 
their  connection  with  the  bank,  and  until 
the  claim  of  the  bank  against  the  overdrawn 
depositor,  if  not  paid,  is  barred  by  the  stat- 
ute of  limitations — can  defeat  a  recovery  up- 
on the  note  in  the  hands  of  the  bank  npon 
the  ground  that,  when  they  made  the  note 
and  borrowed  the  money  to  make  good  the 
overdraft,  they  had  agreed  among  themselves 
tbat  at  some  future  time  the  bank  should  pay 
the  note  out  of  its  profits,  and  charge  the 
same  to  the  account  of  profit  and  loss. 

The  statement  of  the  proposition  ought  to 
be  sufficient  to  show  that  they  cannot. 

It  is  conceded,  and  if  It  were  not  the  rec- 
ord shows,  not  only  that  the  bank  did  not 
authorize  the  making  of  the  note  or  know 
of  the  transaction  of  which  It  was  a  part 
until  after  It  becanae  the  owner  of  It,  but  that 
the  entire  transaction  or  scheme  of  which  It 
was  a  part  was  by  agreement  of  the  makers 
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of  the  note  purposely  kept  from  the  knowl- 
edge  of  its  board  of  directors. 

But  it  is  insisted  that,  if  the  bank  did  not 
haye  actual  knowledge  of  the  note  and  the 
transaction  of  wliich  it  was  a  part,  it  liad 
constructive  notice  thereof,  since  three  of  the 
makers  of  the  note  were  directors  and  mem- 
bers of  its  executive  committee ;  one  of  them 
being  its  president  and  another  its  cashier. 

Whether  or  not  the  knowledge  of  either 
or  of  all  tSree,  under  the  facts  of  this  case, 
could  be  imputed  to  the  bank,  if  this  were  a 
controversy  between  it  and  a  third  person, 
as  was  the  litigation  in  most,  if  not  all,  of 
the  cases  cited  by  the  defendants'  counsel, 
need  not  be  considered.  That  is  not  this  case. 
The  doctrine  of  constructive  notice  arising 
from  an  agent's  knowledge  is  based  upon  the 
principle  that  It  is  the  duty  of  an  agent  to 
communicate  facts  material  to  the  interests 
of  his  principal  of  which  he  has  notice  or 
knowledge  arising  from  or  connected  with 
the  subject-matter  of  his  agency,  and  upon 
grounds  of  public  policy  it  is  presumed  he  has 
communicated  such  facts  to  his  principal; 
but,  if  he  has  not,  still,  the  principal  having 
Intrusted  the  agent  with  the  particular  busi- 
ness, the  other  party  has  the  right  to  deem 
the  agent's  knowledge  obligatory  upon  his 
principal,  otherwise  the  neglect  of  the  agent 
might  operate  most  Injuriously  to  the  rights 
and  interests  of  such  party.  Story  on  Agency 
(Bennett's  Ed.)  SS  140b,  140c. 

It  is  clear  that  such  a  doctrine  can  have 
no  application  to  this  case.  It  would  be  both 
unreasonable  and  unjust  to  impute  notice  to 
the  bank  of  a  transaction  which  was  wholly 
unauthorized,  and  which  all  the  parties  con- 
nected with  it  expressly  agreed  to,  and  did, 
conceal  from  the  bank.  See  First  Nat  Bank 
T.  Reed,  36  Mich.  263,  268;  Barnes  v.  Tren- 
ton Gaslight  Co.,  27  N.  J.  Bq.  33,  36. 

The  doctrine  of  constructive  notice,  when 
properly  limited,  is  a  useful  one,  but  to  apply 
it  to  a  case  where  the  parties  relying  on  the 
doctrine  are  the  agents  themselves  and  others 
who  had  expressly  agreed  that  the  facts  in 
possession  of  the  agents  should  not  be  com- 
municated to  the  principal  would  make  it 
an  instrument  of  fraud.  The  makers  of  the 
note  had  the  right,  if  they  wished  or  thought 
it  to  their  interest  to  do  so,  without  the 
knowledge  or  request  of  the  bank,  to  furnish 
money  with  which  to  pay  the  overdraft  of 
the  Eley  Lumber  Company,  and  have  it  de- 
posited to  the  credit  of  that  company,  and 
thus  satisfy  the  debt  so  far  as  the  bank  was 
concerned ;  but  by  so  doing  they  did  not  make 
tlie  bank  their  debtor  or  acquire  any  claim 
against  it,  at  least  beyond  the  right  to  be  sub- 
rogated to  the  claim  of  the  bank  against  the 
lumber  company  which  they  had  paid.  Tliis 
right,  whether  they  were  entitled  to  it  or 
not,  they  asserted  and  settled  by  compromise. 

If  the  Bank  of  Commerce  were  still  the 

holder  of  the  note  and  had  instituted  this 

-  proceeding  for  its  collection  against  the  mak- 

en»  there  can  be  no  question  that  the  facts 


relied  on  in  this  case  would  furnish  no  bar 
to  its  recovery.  Neither  would  the  makers, 
when  compelled  to  pay  the  note  to  that  bank, 
have  any  cause  of  action  against  the  Traders' 
&  Truckers'  Bank  for  money  had  and  receiv- 
ed as  the  counsel  for  the  makers  insists ;  for 
nothing  is  clearer  than  that,  where  A.  volun- 
tarily pays  to  B.  a  debt  which  C.  owes,  A. 
cannot  afterwards,  upon  his  failure  to  collect 
from  C.  what  he  has  advanced  or  paid  for 
him,  recover  back  from  B.  the  amount  paid 
him  in  satisfaction  of  his  debt  against  C. 

It  would  be  contrary  to  public  policy,  as 
well  as  a  violation  of  well-settled  principles 
of  law,  to  hold  that  the  facts  relied  on  by 
the  defendants  are  a  bar  to  the  plaintifTs 
right  to  recover  in  this  case. 

The  Judgment  of  the  trial  court  must  there- 
fore be  reversed,  the  verdict  set  aside,  and 
the  cause  remanded  for  a  new  trial,  with  di- 
rections that,  upon  the  next  trial,  the  pro- 
ceedings had  be  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 

(108  Va.  86) 

SCHAUBUCH  V.  DILLBMUTH. 

j  (Supreme  Court  of  Appeals  of  Virginia.    March 
I  12,  1908.) 

;  1.  AovEBSs  PossBssioN— HosTnae  Characteb 
OF  Possession— Possession  by  Grantor. 
A  grantor  continuing  in  possession  after 
the  execution  and  delivery  of  a  deed  conveying 
the  premises  Is  not  in  possession  as  ownerj  but 
as  tenant  of  the  grantee,  and  a  clear,  positive, 
and  continued  disclaimer  of  such  relation  and 
the  assertion  of  an  adverse  right  brought  home 
to  the  knowledge  of  the  grantee  are  mdispen- 
sable  to  render  the  possession  adverse  in  char- 
acter. ' 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  1,  Adverse  Possession,  §§  337-338.] 

2.  Sahe. 

A  person  possessing  land  of  another  through 
a  mistake  as  to  the  boundaries  of  his  own  land, 
with  no  intent  to  claim  as  his  own  that  which 
does  not  belong  to  him,  but  only  intending  to 
claim  to  the  true  line  wherever  it  may  be, 
does  not  hold  adversely;  the  intention  to  hold 
adversely  being  an  indispensable  element  of  ad- 
verse possession. 

[Ed,  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  1,  Adverse  Possession,  §§  365-370.] 

&  Writ  of  Error— Harmless  E3rror— Erro- 
neous Admission  of  Evidence. 

Where,  in  ejectment  by  one  claiming  title 
through  a  conveyance  from  defendant,  it  appear- 
ed that  defendant  had  conveyed  50  acres,  that 
33  acres  had  been  in  the  actual  possession  of 
the  grantee  and  those  claiming  unaer  him  since 
the  conveyance,*  and  that  the  balance  of  the 
tract  had  been  in  possession  of  defendant  be- 
cause of  a  mistake  as  to  the  east  boundary  line, 
the  error,  if  any.  In  permitting  plaintiff  to  prove 
that  the  boundaries  of  the  land  conveyed  by  de- 
fendant would  be  the  same  on  the  south  and 
west  sides  of  it,  whether  it  contained  50  or  only 
83  acres,  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error/ JS  4153-4160.] 

4.  Ejectment— Evidence— Admissibility. 

Where,  in  ejectment,  the  question  involved 
the  intention  with  which  defendant  l^ad  occupied 
the  land  which  plaintiff  claimed  under  defend- 
ant's convpj'anee,  evidence  that  defendant  after 
learning  that  plaintiff  was  about  to  pnrchase 
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the  land,  recognized  ihe  right  of  plaintiffs  gran- 
tor to  have  the  line  so  located,  that  the  boundary 
would  contain  the  quantity  of  land  sold  by  de- 
fendant to  plaintiff's  remote  grantor  was  admis- 
sible to  show  the  intention  with  which  defend- 
ant was  occupying  the  land,  though  not  admis- 
sible to  show  a  disclaimer  of  title,  nor  to  estab- 
lish an  equitable  estoppel. 

5.  TbiaI/— Reception  of  Evidence— Evidenok 

PBOPBB  fob    SPEOIAIi  PUBPOSE. 

Where  evidence  is  admissible  for  a  particu- 
lar purpose  and  the  objection  to  it  is  general,  it 
is  not  reversible  error  to  admit  it  without  re- 
stricting it  to  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  S  228.] 

6.  Advebse  Possession  —  Bvidbnob  —  Sttffi- 

CIENCT. 

Evidence  held  not  *  to  establish  a  party's 
claim  of  title  to  real  estate  by  adverse  posses- 
sion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  682-680.] 

Error  to  Circuit  Court,  Nottoway  County. 

E^jectment  by  Annie  B.  Dillemuth  against 
Martin  Schaubuch.  There  was  a  judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Abram  C.  Eby  and  Henry  E.  Lee,  for  plain- 
tiff in  error.  Wm.  H.  Mann  and  T.  Freeman 
Epps,  for  defendant  in  error.    « 

BUCHANAN,  J.  Thie  is  an  action  of 
ejectment,  in  which  the  plaintiff  claims  title 
to  the  land  in  controversy  through  a  convey- 
ance from  the  defendant  made  in  the  year 
1870  to  his  father,  Henry  Schaubuch. 

The  documentary  evidence  establishes  a 
good  paper  title  in  t&e  plaintiff.  The  ques- 
tion upon  the  merits  for  our  decision  is 
whether  that  title  has  been  lost  or  defeated 
by  the  exclusive  possessioii  of  the  land  by 
the  defendant  for  more  than  15  years. 

The  defendant  introduced  no  evidence,  but 
demurred  to  that  of  the  plaintiff. 

It  appears  from  the  evidence  that  the  de- 
fendant had  been  in  the  exclusive  possession 
of  the  land  In  controversy  for  more  than  15 
years  prior  to  the  institution  of  this  action; 
but  it  does  not  appear  when  or  how  the  de- 
fendant's possession  commenced.  By  the  ex- 
ecution and  delivery  of  the  deed  to  his  father 
lor  the  50  acres  of  land  sold  him  in  the  year 
1870,  the  defendant's  entire  legal  interest  in 
the  premises  vested  in  his  father,  and,  if  he 
continued  in  possession  of  the  land  after- 
wards, his  possession  was  not  that  of  owner, 
but  of  a  tenant  of  the  grantee. 

While  there  is  some  conflict^  to  the  char- 
acter of  the  vendor's  possession  under  such 
circumstances,  our  own  decisions  from  an 
early  period  and  the  weight  of  authority 
hold  that  his  possession  is  in  subserviency  to 
ttie  grantee,  and  that  a  clear,  positive,  and 
continued  disclaimer  and  disavowal  of  such 
relation,  and  the  assertion  of  an  adverse 
right,  brought  home  to  the  knowledge  of  the 
true  owner,  are  Indispensable  to  change  the 
character  of  the  grantor's  possession,  and 
render  it  adverse  to  the  grantee.  See  Duvall 
V.  Bib^  8  Call,  362,  366,  367 ;  Tabb  v.  Balrd, 


3  Call,  375;  Hewlett  v.  Daniel,  4  Munf.  473* 
483;  Early  v.  Garland's  Lessee,  13  Grat  1, 
8;  Creekmur  v.  Creekmur,  75  Va.  430,  436. 
437;  Whltlock  v.  Johnson,  87  Va,  323,  12  S. 
B.  614;  Va.  Mid.  E.  Co.  v.  Barbour,  97  Va. 
118,  121,  33  S.  B.  554;  1  Cyc  1039,  and  cases 
cited  in  note  2. 

But  if  this  doctrine  be  not  applicable  to 
this  case,  because  the  defendant  delivered 
to  his  grantee  in  the  deed  of  1870  the  actual 
possession  of  a  part  of  the  land  c<yiveyed  un- 
der the  mistaken  belief  that  the  boundary  de- 
livered contained  the  50  acres  called  for  by 
the  deed,  and  has  since  held  exclusive  pos- 
session of  the  land  in  controversy,  does  the 
evidence  establish  the  defendant's  claim  of 
adverse  possession  and  bar  the  plaintiff's 
right  to  recover? 

It  appears  that  33  of  the  50  acres  conrey- 
ed  by  the  deed  of  1870  has  been  in  the  actual 
possession  of  the  grantee  in  that  deed  and 
those  who  claim  under  him  since  the  fence 
which  separates  the  land  in  controversy  from 
the  33  acres  was  built  When  and  why  that 
fence  was  built  does  not  clearly  appear ;  but 
the  evidence  tends  to  show  that  it  was  built 
prior  to  the  year  1880,  when  Henry  Schau- 
buch conveyed  the  50-acre  parcel  to  John  S. 
Epes,  the  plaintiff's  grantor,  and  that  it  may 
have  been  built  where  it  was  upon  the  mis- 
taken belief  that  it  was  upon  the  line  between 
the  50-acre  tract  and  the  defendant's  larg» 
tract,  of  which  it  formed  a  part  at  the  time 
of  his  conveyance  to  his  father. 

If  the  fence  was  placed  where  it  is  by  the 
defendant  upon  the  belief  that  the  boundary 
west  of  the  fence,  in  the  possession  of  his 
grantee  and  those  who  claim  under  him,  con- 
tained 50  acres,  when  in  fact  it  only  contain- 
ed 33  acres,  it  was  a  mistake,  and  the  de- 
fendant's possession  of  the  17  acres  on  the 
east  side  of  the  fence  would  not  be  adverse, 
unless  he  Intended  to  claim  as  his  own  the 
land  east  of  the  fence,  even  though  the  fence 
was  not  upon  the  true  line. 

Upon  this  question  the  cases  are  not  in 
harmony,  but  the  great  weight  of  authority 
is  in  favor  of  the  view  that  where  a  person 
occupies  and  possesses  the  land  of  another 
through  a  misapprehension  or  mistake  aa  to 
the  boundaries  of  his  land,  with  no  intention 
to  claim  as  his  own  that  which  does  not  be- 
long to  him,  but  only  intends  to  claim  to  the 
true  line,  wherever  it  may  be,  he  does  not 
hold  adversely.  See  1  Cyc  1036-1038,  and 
cases  cited  in  note  96;  Warville  on  Gject- 
ment,  H  440,  441 ;   Newell  on  Ejectment 

The  reason  why  such  an  occupancy  and 
possession  could  not  be  adverse  with  ns  is 
because  in  this  state  intention  to  hold  ad- 
versely Is  an  indispensable  element  of  ad- 
versary possession  (see  Clarke vv.  McClure,  10 
Grat.  305,  310;  Early  v.  Garland's  Lessee. 
supra;  Haney  v.  Breeden,  100  Va.  781,  784. 
42  S.  B.  916),  and  it  is  wanting  where  the 
occupant  does  not  intend  to  claim  the  fence 
as  his  line  unless  it  be  the  true  line. 

Before  considering  the  evidence  aa  to  the 
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character  of  the  defendant's  possession  In 
this  phase  of  the  case,  it  will  be  necessary  to 
pass  upon  the  assignments  of  error  based 
upon  bills  of  exceptions  numbered  1,  2,  and  3. 

It  appears  from  bill  of  exceptions  No.  2 
that  the  plaintifT  was  permitted  to  prove  that 
the  boundaries  of  the  land  conveyed  by  the 
deed  of  1870  would  be  exactly  the  same  on 
the  south  and  west,  whether  it  contained  50 
or  only  contained  33  acres.  We  do  not  see, 
how  this  evidence  could  have  prejudiced  the 
defendant 

It  appears  from  bills  of  exceptions  Nos.  1 
and  8  that  the  plaintifT  was  permitted  to 
prove  certain  verbal  admissions  made  by  the 
defendant  after  he  learned  that  the  plaintifT 
was  about  to  purchase  'the  Epes  land,  which 
embraced  the  Henry  Schaubuch  parcel,  which 
tended  to  show  that,  if  there  was  not  50  acres 
in  the  boundary  west  of  the  fence,  the  de- 
fendant recognized  the  right  of  Mr.  Epes  to 
have  the  line  so  located  that  the  boundary 
west  of  it  would  contain  that  quantity  of 
land.  One  of  the  material  questions  involv- 
ed in  the  case,  as  we  have  seen,  was  the  in- 
tention or  motive  with  which  the  defendant 
occupied  the  land  in  controversy.  The  evi- 
dence objected  to  tended  to  throw  light  upon 
that  question. 

While  evidence,  as  was  said  in  Parsons 
'  V.  Harper,  16  Grat.  64,  74,  may  not  bear  im- 
mediately and  directly  upon  the  contested 
matters  in  the  case,  yet  it  may  serve  to  il- 
lustrate the  conduct  of  a  party  by  throwing 
light  upon  the  motives  by  which  he  may  have 
been  prompted.  Where  this  is  a  material  in- 
quiry in  the  case,  if  the  evidence  tends  to 
show  it  in  any  degree,  it  ought  not  to  be  re- 
jected, although  the  court  may  not  think  it 
entitled  to  great  weight  with  the  Jury. 

The  evidence  objected  to  being  admissible 
for  the  purpose  of  showing  the  intention  with 
which  the  defendant  was  occupying  the  land 
in  controversy,  although  not  admissible  in 
this  action  to  show  a  disclaimer  of  title,  or 
to  establish  an  equitable  estoppel  (Fry  ▼, 
Stowers,  98  Va.  417,  36  S.  B.  482;  Haney  v. 
Breeden,  supra),  the  court  did  not  err  in  over- 
ruling the  defendant's  objection  to  it 

Where  evidence  is  admissible  for  a  partic- 
ular purpose,  it  is  not  error,  or  at  least  not 
reversible  error,  to  admit  it  without  restrict- 
ing it  to  that  purpose,  where  the  objection 
to  its  admissibility  is,  as  in  this  case,  gen- 
eral. Meyer's  Sons  v.  Falk,  09  Va.  385,  38 
S.  b:  178. 

The  evidence  considered  upon  the  demurrer 
to  it  manifestly  does  not  sustain  the  defend- 
ant's claim  of  adversary  possession.  It  does 
appear  that  he  had  exclusive  possession  of 
the  land  in  controversy  for  more  than  15 
years,  perhaps  for  25  or  30  years;  but  it  does 
not  appear  that  he  held  it  under  color  of  title 
or  claim  of  rl^ht  If  he  held  it  as  the  grantor 
of  his  father,  he  held,  not  adversely,  but  in 
subserviency  to  the  grantee,  as  there  is  no 
evidence  that  be  ever  disclaimed  that  rela- 


tion, and  asserted  an  adverse  right,  which 
was  brought  to  tbe  knowledge  of  his  grantee 
or  those  claiming  under  blm.  If  he  was  hold- 
ing the  land  under  the  mistaken  belief  that 
the  fence  between  the  33  acres  and  the  land 
in  controversy  was  the  line,  the  evidence 
not  only  fails  to  show  that  he  intended  to 
claim  and  hold  all  the  land  east  of  the  fence, 
whether  or  not  It  was  upon  the  true  line  be- 
tween his  land  and  that  which  he  had  convey- 
ed to  his  father,  but  it  tends  strongly  to  show 
that  he  did  not  occupy  the  land  with  the  in- 
tention of  claiming  or  holding  to  the  fence 
unless  that  was  upon  the  true  line.  When 
his  attention  was  called  to  the  fact  by  his 
father's  vendee,  Mr.  Epes  (after  the  latter's 
agreement  to  sell  his  farm,  which  included 
the  50-acre  parcel,  to  the  plaintiff,  but  be- 
fore the  purchase  price  had  been  paid  and 
the  conveyance  made),  that  the  boundary 
west  of  the  fence  only  contained  33  acres,  he 
did  not  claim  that  he  was  the  owner  of  the 
land  immediately  east- of  the  fence.  On  the 
contrary,  he  stated  that  he  had  sold  50  acres 
to  his  father,  and  that  Mr.  Epes  was  en- 
titled to  that  much  land^  He  by  agreement 
went  upon  the  land  with  Mr.  Epes,  a  survey- 
or named  Rives,  and  the  son  of  the  plaintiff, 
who  represented  her,  to  establish  the  line  and 
mark  the  comers  of  the  50-acre  parcel.  The 
surveyor,  in  accordance  with  the  directions 
of  the  defendant,  ran  the  line  fai^  enough 
west  of  the  fence  to  make  up  the  50  acres 
called  for  by  the  deftodant's  deed  to  his  fa- 
ther, and  marked  the  comers  and  line  trees 
thereof.  The  defendant  not  being  entirely 
satisfied  with  the  accuracy  of  that  survey, 
went  upon  the  land  again  with  Mr.  Epes 
and  another  surveyor,  and  at  that  time  ad- 
mitted that  the  survey  made  by  Mr.  Rives 
was  practically  correct  He  some  weeks  aft- 
erwards refused  to  surrender  to  the  plaintiff 
possession  of  the  land  in  controversy,  and 
this  action  was  brought.  Upon  the  trial  of 
the  cause  he  did  not  go  upon  the  stand  to  ex- 
plain his  conduct  in  establishing  the  new 
line,  or  offer  any  proof  whatever  to  show  the 
character  of  his  possession. 

It  may  reasonably  be  inferred  from  these 
and  the  other  facts  and  circumstances  of 
the  case  that  the  defendant,  who  conveyed 
50  acres  of  land  to  his  father,  and  received 
the  purchase  price  thereof,  but  by  mistake 
only  delivered  him  possession  of  a  boundary 
containing  less  than  two-thirds  of  that  quan- 
tity,, and  separated  that  boundary  by  a  fence, 
did  not  intend  to  claim  to  the  fence  if  it  was 
not  on  the  true  line  between  him  and  his 
vendee,  especially  when  that  vendee  was  bis 
own  father. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  Judgment  complained  of  Is  plainly 
right  aud  should  be  affirmed. 

Affirmed. 

KEITH,  P.,  absent 
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WHITTLE  et  al.  y.  WHITTLE'S  EX'RS. 

(SaprenM  Court  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  Wills  —  OoRBranornon  —  IzrsTBUifXRT  as 
Whole. 

The  intention  of  testator  la  to  be  gathered 
from  the  will  taken  as  a  whole. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.49,  Wills,  f  966.] 

2.  Sams— DiviBiON  or  Estate. 

If  a  bequest  Is  made  to  several  persons  in 
general  terms,  each  individual  will  take  the  same 
share  or  per  capita,  and  the  rule  is  the  same 
where  a  bequest  is  to  one  who  is  living  and  to 
the  children  of  another  who  is  dead,  or  where 
the  gift  is  to  A.'8  and  B.'s  children,  or  to  the 
children  of  A.  and  the  children  of  B. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S$  1143-1151] 

8.  Same. 

A  will  devised  the  residue  of  the  estate  ''to 
be  divided  between  T.  and  her  daughters,  in 
trust  to  S.,  and  to  B.  and  her  daughters,  W.,  J., 
B.,  and  S."  In  the  former  parts  of  the  will 
testatrix  gave  to  each  of  the  persons  named  in 
the  residuary  clause  a  certain  sum  or  an  equal 
share  of  her  property,  and  she  Made  no  dis- 
crimination between  them,  though  they  stood  in 
different  decrees  of  relationship  to  her,  and  two 
of  them  being  no  relation  whatever,  but  nieces 
of  her  husband.  Held,  that  it  will  be  presumed 
that  she  intended  the  10  beneficiaries  named  to 
share  the  residue  of  her  estate  equally  as  in- 
dividuals. 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Suit  by  the  executors  of  the  will  of  Mrs. 
Oilberta  M.  Whittle  against  Gilberta  S.  Whit- 
tle and  others  for  the  construction  of  a  wilL 
From  the  decree  rendered,  certain  of  the  leg- 
atees bring  error    Affirmed. 

Withers  &  Green  and  L.  L.  Lewis,  for 
plaintiff  in  error.  White,  Tunstall  &  Will- 
coz,  W.  H.  T.  Loyall,  and  a  Whittle  Sams, 
for  defendants. 

CABDWELL,  J.  This  appeal  brings  under 
review  the  decree  of  the  court  of  law  and 
chancery  for  the  city  of  Norfolk  construing 
the  clause  of  the  will  of  Mrs.  Gilberta  M. 
Whittle,  late  of  that  city,  disposing  of  the 
residuum  of  her  estate,  consisting  entirely  of 
personal  property. 

The  will  is  wholly  in  the  handwriting  of 
the  testatrix,  an  old  lady  of  intelligence,  and 
generously  disposed  alike  to  the  next  of  kin 
of  her  husband,  who  had  preceded  her  to  the 
grave,  and  her  own  kin,  especially  remember- 
ing in  the  disposition  of  her  bounty  certain  of 
them  named  who  had  beea  particularly  kind 
and  considerate  of  her. 

The  learned  judge  below  has  In  a  written 
opinion  made  a  part  of  the  record  clearly 
outlined  the  provisions  of  the '  entire  will, 
concisely  stating  the  question  involved,  and 
in  a  very  satisfactory  manner  discussed  the 
principles  of  law  applicable  to  the  case.  Up- 
on a  careful  consideration  of  the  record  and 
the  oral  arguments  and  printed  briefs  of  the 
learned  counsel,  it  is  found  that  the  views  of 
this  court  of  the  case  are  so  fully  and  clearly 
expressed  in  the  opinion  of  the  learned  Judge 


of  the  court  below  It  would  be  needless  fbr 
us  to  do  otherwise  than  to  adopt  it  as  the 
opinion  of  this  court    It  is  as  follows: 

"This  case  is  a  suit  in  chancery,  brought 
by  the  executors  of  Gilberta  M.  li^liittle,  to 
construe  the  clause  in  her  will  diq[x>sing  of 
the  residue  of  her  estate.  The  clause  reads 
as  follows:  'Should  there  be  any  left,  after 
these  gifts  named,  from  varying  ot  Talue  of 
stocks,  at  the  time  of  my  death,  I  wish  it  to 
be  distributed  between  Mary  Tremalne  and 
her  daughters,  in  trust  to  Dr.  6.  L.  Sinclair, 
and  to  S.  Blacklston  and  her  daughters*  Kate 
Whittle,  Emily  Jones,  Jane  Barr  and  Gil- 
berta S.  Whittle.' 

**By  the  bill  and  answers  It  appears  that 
Mary  Tremalne  and..  Sally  Blacklston  were 
the  nieces  of  testatrix;  Jane  Eliza  Barr  and 
Gilberta  S.  Whittle  were  the  nieces  twth  of 
testatrix  and  of  her  husband;  Kate  Whittle 
and  Emily  Jones  were  the  nieces  of  testa- 
trix's husband;  Claire  and  Gladys,  the 
daughters  of  Mary  Tremalne,  and  Nannie 
and  Claire,  the  daughters  of  Mrs.  Blacklston, 
were  grandnleces  of  the  testatrix. 

"By  the  second  clause  of  the  will  testatrix 
gave  to  Sally  K.  Baker,  Jane  Eliza  Barr, 
Elizabeth  B.  Terry,  Gilberta  8.  Whittle,  Emi- 
ly C.  Jones,  and  Dr.  L.  C.  Shepherd,  each 
$1,000. 

"By  the  third  and  fourth  clauses  sbe  left 
legacies  to  Portescue  Whittle  and  S.  G.  Whit- 
tle, respectively. 

"By  the  fifth  clause,  to  her  niece,  Mary 
Tremalne,  and  each  of  her  daughters,  Claire 
and  Gladys,  in  trust  to  Dr.  Sinclair,  $l,00a 

"By  the  sixth  clause  to  Mrs.  Irvine  a  leg- 
acy. 

"By  the  seventh  clause  to  her  niece^  Sally 
Blacklston,  $1,000,  and  to  each  of  her  two 
daughters,  Nannie  and  Claire,  $1,000. 

"By  the  eighth  clause  legacies  to  each  of 
the  daughters  of  William  C.  Whittle,  and, 
finally,  by  the  ninth  clause,  the  residue  of 
her  estate. 

**The  question  submitted  to  the  court  is 
whether  the  said  residue  should  be  divided 
into  six  parts,  one  part  for  Mary  Tremalne 
and  her  two  daughters,  one  part  for  Mrs. 
Blacklston  and  her  two  daughters,  and  trnt 
part  each  for  Kate  Whittle,  Emily  Jones, 
Jane  Barr,  and  Gilberta  S.  Whittle,  or 
whether  it  should  be  divided  into  10  parts, 
one  for  each  of  the  persons  referred  to. 

"This  question  is  not  without  difficulty, 
and  it  has  been  ably  argued  by  the  learned 
counsel  for  the  respective  parties.  It  is 
agreed  upon  by  all  parties  and  is  the  settled 
law  that  the  sole  question  to  be  determined 
is  what  was  the  intention  of  the  testatrix, 
and  that  her  intention  Is  to  be  gathered  from 
the  will  taken  as  a  whole. 

"The  whole  estate  of  testatrix  consisted 
of  personal  property,  and  it  appears  froze 
her  will  that  she  thought  that  she  was  dis- 
posing of  all  of  it  by  the  legacies  left  in  the 
second,  third,  fourth,  fifth,  sixth,  seventh. 
and  eighth  clauses  of  tier  wilL    This  Is  not 
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only  shown  by  the  expression  of  doubt  as  to 
any  residue  being  left,  used  in  the  ninth 
danse*  but  by  the  direction  In  one  of  her 
codicils  that  there  should  be  a  small  abate> 
ment  of  the  legacies,  if  necessary,  to  pay  her 
nurse,  Mrs.  Jordan,  $500. 

**In  arriving  at  the  intention  of  the  testa- 
trix, not  only  the  whole  of  her  will,  but  also 
the  established  rules  of  law  as  to  the  con- 
struction of  wills,  is  to  be  considered,  and 
the  court  is  to  be  guided  by  such  rules  in  the 
construction  of  this  will. 

"The  general  rule  is  well  establshed  In 
Virginia  that,  if  a  bequest  Is  made  to  several 
persons  in  general  terms,  each  Individual 
will,  of  course,  take  the  same  share  or  per 
capita.  The  same  is  the  rule  where  a  be- 
quest is  to  one  who  is  living  and  to  the  chil- 
dren of  another  who  is  dead,  or  where  the 
gift  is  to  A.'s  and  6.'s  children,  or  to  the 
children  of  A.  and  the  children  of  B. 

'•*The  substance  of  this  rule  of  construc- 
tion is  that,  in  the  absence  of  explanation, 
the  children  in  such  a  case  are  presumed  to 
be  referred  to  as  individuals,  and  not  as  a 
class,  and  that  the  relations  existing  between 
the  parties,  and  the  operation  which  the  stat- 
ute would  have  upon  those  relations  in  case 
of  intestacy,  are  not  sufficient  to  control  this 
presumption.'  Hoxton  v.  Griffith,  IS  Orat 
677,  578. 

'^Counsel  for  the  defendants  Kate  Whit- 
tle, Emily  Jones,  Jane  Ba^r,  and  Gilberta  S. 
Whittle  admit  this  to  be  the  rule,  but  con- 
tend that  this  case  does  not  come  within  it: 

**(1)  Because  this  is  'a  bequest  to  several 
named  individuals  and  to  others  as  a  class.' 

"(2)  Because  a  reference  to  other  parts  of 
the  will  shows  the  intention  to  make  it  such 
a  bequest,  even  if  upon  its  face  it  is  not  one 
of  that  character. 

"The  first  contention,  if  true,  of  course,  is 
decisive  of  the  case,  but  such  contention  is 
the  very  question  submitted  to  the  court,  and 
the  language  of  the  bequest  is  not  such  as 
to  decisively  declare  it  to  be  such  a  bequest 
or  to  remove  any  doubt  as  to  its  character. 

*'In  the  case  of  Lachland's  Heirs  v.  Down- 
lug's  Ex'rs,  11  B.  Mon.  (Ky.)  32,  which  ap- 
pears to  be  the  chief  case  relied  on  by  coun- 
sel, the  language  of  the  will  Is  quite  differ- 
ent from  that  of  the  will  in  the  case  at  bar, 
and  the  opinion  of  the  court  does  not  seem  to 
support  counsel's  contention.  On  the  con- 
trary. Chief  Justice  Marshall  says  (pages  33- 
34  of  11  B.  Mon.  [Ky.]):  The  testator  di- 
rects the  residue  to  be  equally  divided,  not 
between  his  brother  and  his  children,  and  his 
two  sisters  and  their  children,  >  and  the  chil- 
dren of  his  deceased  sisters,  and  their  chil- 
dren, but  between  his  brother  and  two  sis- 
ters and  the  children  of  another,'  etc. — while 
in  the  case  at  bar  the  Umguage  la,  TTo  be 
divided  between  Mary  Tremalne  and  her 
daughters,  in  trust  to  Dr.  Q.  L.  Sinclair,  and 
to  S.  Blackiston  and  her  daughters,  Kate 
Whittle,  Emily  Jones,  Jane  Barr,  and  Gil- 
berta 8.  Whittle,'  language  very  similar  to 


that  used  by  Judge  Marshall  in  the  above 
case  in  referring  to  a  case  where  the  devisees 
would  take  per  capita,  and  not  per  stirpes. 

'*But  is  there  anything  in  the  other  parts 
of  the  will  to  show  that  the  testatrix  intend- 
ed to  make  this  bequest  to  a  class,  or  rather 
to  two  classes,  and  not  to  individuals? 

"I  have  examined  the  will  carefully,  and 
can  find  nothing  in  it  to  show  any  such  in- 
tention. On  the  contrary,  it  seems  to  me  that 
the  whole  scheme  of  the  will  shows  a  con- 
trary intention.  In  the  former  parts  of  the 
will  testatrix  had  given  to  each  of  the  per- 
sons named  in  the  residuary  clause  $1,000, 
or  an  equal  share  of  her  property.  She  had 
made  no  discrimination  between  them,  though 
they  stood  in  different  degrees  of  relation- 
ship to  her;  two  of  them  being  no  relations 
whatever,  but  only  nieces  of  her  husband. 
If  there  had  been  no  residue  of  her  estate,  as 
the  testatrix  supposed,  then  each  of  the  10 
persons  would  have  shared  equally  in  her 
property.  Can  it  be  supposed  that  because 
there  developed  a  residue  her  Intention 
was  to  treat  these  10  persons  differently,  to 
make  them  share  unequally  In  such  residue, 
to  give  to  two  of  her  own  nieces,  Mary  Tre- 
malne and  Mrs.  Blackiston,  a  much  smaller 
share  than  to  her  other  two  nieces  (though 
they  were  also  nieces  of  her  husband),  and 
to  give  to  Kate  Whittle  and  Emily  Jones, 
who  were  no  relations  of  hers  at  all,  a  much 
larger  share  of  her  estate?  In  the  absence 
of  any  language  in  the  will  clearly  showing 
such  intention,  the  court  will  not  infer  it, 
but  will  presume  (there  being  nothing  to 
show  an  intention  to  the  contrary),  that  she 
intended  the  10  beneficiaries  mentioned  in  the 
ninth  clause  of  her  will  to  share  the  residue 
of  her  estate  equally  as  indivlduala 

"It  is  as  if  she  had  directed  it  to  be  divid- 
ed equally  between  'Mary  and  her  daugh- 
ters,' above  named,  'Olaire  and  Gladys,'  in 
trust  to  Dr.  G.  L.  Sinclair,  and  to  'S.  Black- 
iston and  her  daughters,'  above  named,  'Nan- 
nie and  Claire,'  'Kate  Whittle,  E9mily  Jones, 
Jane  Barr,  and  Gilberta  S.  Whittle.' 

"In  other  words,  the  court  is  of  the  opin- 
ion, and  decides,  that  the  bequest  in  the 
residuary  clause  of  the  will  of  Mrs.  Whittle 
is  to  each  one  of  the  10  persons  therein  de- 
scribed, or  referred  to  as  individuals,  and 
that  the  estate  should  b«  so  divided." 

The  decree  appealed  from  is  affirmed. 

Affirmed* 


(108  Va.  6) 
KJSVLY  V.  GWATKIN  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Mar6h 
Ls,  190o«) 

1,  EQtTrrr— Pleadings— Amsndiocnts. 

An  amendment  to  a  bill  In  equity,  which 
merely  seta  forth  with  greater  particularity 
matters  arising  out  of  the  same  transaction  and 
germane  to  the  objects  for  which  the  original 
bill  was  filed.  Is  proi>erly  allowed. 

[Ed.  Note.— For  cases  in  point,  ses  Cent  Dig. 
vol.  19,  Equity,  |  552.1 
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2.  Taxation— Tax  Ti'nLiB--AcTioN  to  Tbt  Ti- 
tle—Pleading— Amen  dment. 

Where  the  bill  In  a  suit  to  declare  a  tax 
deed  void  as  a  clond  on  plaintiffs'  title  alleges 
that  the  ''orators  here  offer  to  redeem  said  land 
from  said  defendant  upon  the  terms  required  by 
law,  as  they  have  heretofore  offered  the  said  de- 
fendant without  avail,  and  upon  such  additional 
terms  as  to  the  court  may  seem  just/'  it  is 
proper  to  allow  an  amended  bill,  alleging  with 
greater  particularity  the  unsuccessful  efforts  of 
plaintiffs,  before  bringing  suit,  to  redeem  the 
land  and  the  denial  of  their  right  to  redeem  on 
the  hypothesis  that  the  statutory  period  for  pay- 
ment had  expired. 

8.  Same— Ten  DEB  of  PuBcnAsx  Monst. 

Where  the  redemptioner  has  in  proper  time 
made  a  sufficient  offer  to  redeem  from  a  tax 
sale,  which  the  purchaser  has  rejected  on 
grounds  distinct  from  nonproduction  of  the  mon- 
ey, equity  will  entertain  a  bill  to  cancel  the  tax 
deed  witnout  formal  tender  of  dues,  enforcing 
the  right  of  redemption  only  on  terms  of  pay- 
ment of  the  requisite  amount. 

4.  Statutes— Title— SuFFioiENCT. 

The  title  of  Act  April  2,  1902  (Acts  1901- 
02,  p.  779,  c  658),  entitled  "An  act  to  amend 
and  re-enact  section  655  of  the  Code  •  •  • 
in  regiird  to  when  deed  made  to  purchaser; 
clerk  to  make  it;  what  to  contain:  fee  for 
clerk"— is  sufficient  within  Const.  1869-70,  art. 

5.  S  16,  providing  that  no  act  shall  embrace 
more  than  one  object,  which  shall  be  expressed 
in  its  tide. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  If  140-191.] 

6.  Taxation— Sai:.e&—Appijcation  fob  Deed 
—Notice  to  Owner- Statutes. 

Act  April  2,  1902  (Acts  1901-02,  p.  779,  c. 
658),  providing  that  no  deed  shall  be  made  to 
any  purchaser  of  delinquent  lands  until  after 
he  has  given  to  the  person  in  whose  name  the 
same  stood  at  the  time  of  the  sale  4  months'  no- 
tice of  the  purchase,  and  that  the  section  shall 
apply  both  to  real  estate  theretofore  and  there- 
after sold  for  taxes,  applies  to  sales  made  before 
as  well  as  after  the  adoption  of  the  act,  and  a 
purchaser  not  entitled  to  a  deed  under  the  law 
as  it  existed  prior  to  the  adoption  of  the  act  for 
11  months  and  22  davs  after  its  adoption  is 
given  ample  time  within  which  to  comply  with 
Its  terms. 

6.  Same. 

The  provision  of  Act  April  2,  1902  (Acts 
1901-02,  p.  779.  c.  658),  declaring  that  no  deed 
shall  be  made  to  any  purchaser  of  delinquent 
lands  until  after  he  has  given  to  the  person  in 
whose  name  the  land  stood  at  the  time  of  the 
sale  4  months'  notice  of  his  purchase,  must,  so 
far  as  it  relates  to  notice,  be  read  in  connection 
with  Va.  Code  1904,  $  3207.  prescribing  the 
mode  of  serving  notice,  and  the  provision,  when 
so  read,  is  not  bad  for  indefiniteness. 

7.  Same. 

Where  it  appeared  that  a  company  In  whose 
name  land  was  returned  delinquent  was  in  ex- 
istence, though  it  had  made  a  general  assign- 
ment, the  nurchaser  could  compiv  with  Act 
April  2,  1902  (Acts  1901-02,  p.  779,  c.  658), 
providing  that  a  purchaser  of  delinquent  lands 
shall  give  notice  of  his  purchase  to  the  person 
in  whose  name  the  real  estate  stood  at  the  time 
of  the  sale. 

8.  CouBTS— Decision   of   Fedebal   Sufbeick 
Court  as  Authority  in  State  Courts. 

The  decision  of  the  federal  Supreme  0>urt 
on  the  question  of  whether  a  statute  impairs 
the  obligation  of  a  contract,  in  yiolation  of 
Const.  U.*S.  art.  1,  1 10,  is  binding  on  the  state 
courts. 

TEd.  Note.— For  casps  in  point,  see  Cent  Dig. 
vol.  13,  Ck>urts,  11  829-^84.] 


9.  Constitutional  Law  —  Obligation   ov 
Contbactb. 

Act  April  2,  1902  (Acts  1901-02,  p.  770,  e. 
858),  requiring  a  purchaser  of  delinquent  land 
to  give  4  months'  notice  of  his  purchase  to  the 
person  In  whose  name  the  land  stood  at  the 
time  of  the  sale,  does  not  impair  the  obliga- 
tion of  contracts,  in  violation  of  Const.  U.  8. 
art.  1,  S  10,  though  applied  to  a  purchase  at  a 
delinquent  tax  sale  prior  to  the  aaoption  of  the 
act,  and  though  the  act  changes  tne  previous 
law,  as  embodied  in  Va.  Code  190i,  f  653,  in 
force  at  the  time  of  the  sale. 

Appeal  from  Chancery  Court  of  Bidunond. 

Suit  by  Carlotta  S.  Gwatkln  and  others 
against  Michael  Kelly.  From  a  decree  for 
complainants,  defendant  appeals.     Affirmed. 

Isaac  Diggs,  John  B.  Oayle,  and  M.  H.  Om- 
ohundro,  for  appellant  Wallace  F.  Brown 
and  Page  &  Leary,  for  appellees. 


WHITTLE,  J.  The  lot  In  controversy  was 
returned  delinquent  by  the  treasurer  of  the 
city  of  Richmond,  in  the  name  of  the  Finance 
Trading  Company,  trustee,  and  sold  March 
25,  1901,  to  the  appellant,  Michael  Kelly,  for 
the  amount  of  state  taxes  due  thereon.  As 
devisees  of  Philomena  M.  Smith  and  by  vir- 
tue of  legal  proceedings  against  the  Finance 
Trading  Company,  trustee,  the  appellees, 
on  February  18, 1904,  acquired  the  clear  legal 
and  equitable  title  to  and  possession  of  the 
lot  in  question,  affected  only  by  the  tax  deed 
of  appellant,  which  was  procured  under  the 
circumstances  to  be  mentioned  presently. 

The  state  of  the  law  at  the  time  of  the 
tax  sale  was  that  after  the  expiration  of  2 
years  from  that  date  the  purchaser  of  any 
real  estate  not  redeemed  should  be  entitled  to 
receive  from  the  clerk  of  the  county  or  cor- 
poration whose  oflElcer  made  the  sale  a  deed 
to  such  real  estate.  Va.  Code  1904,  |  655. 
Under  that  provision  the  appellant's  deed 
would  have  become  due  on  March  25,  1Q03L 
But  by  an -act  approved  April  2,  1902,  U 
months  and  22  days  before  the  period  of  re- 
demption had  expired,  section  655  was  so 
amended  as  to  provide  that  "in  no  case 
shall  any  such  deed  be  made  to  any  such 
purchaser  until  after  such  purchaser  has  giv- 
en to  the  person  in  whose  name  the  real  es- 
tate so  sold  stood  at  the  time  of  said  sale 
♦  •  ♦  four  months'  notice  of  his  said  pur- 
chase. •  •  •  This  section  shall  apply  as 
well  to  real  estate  l^eretofore  sold  as  to  such 
as  may  be  hereafter  sold  for  taxes  and 
levies.  •  •  •"  Acts  1901-02,  p.  779.  c. 
65a 

On  June  22, 1903,  without  having  given  the 
four  months'  notice  required  by  the  amend- 
ment, the  appellant  applied  for  and  received 
his  deed,  which  was  put  to  record  the  follow- 
ing day.  The  recordation  of  the  deed  first  ap- 
prised the  appellees  of  the  tax  sale;  and  they 
immediately  endeavored  to  relieve  their  title 
of  the  cloud  cast  upon  it  by  the  tax  deed  by 
the  offer  of  $250  to  the  purchaser,  a  sum 
largely  in  excess  of  the  amount  required  by 
law  to  redeem  the  lot    This  offer  was  re> 
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jected»  and  the  right  of  the  appellees  to  re- 
deem denied,  on  grounds  other  than  nontend- 
er  of  the  money.  Nevertheless,  the  appellant 
Invited  the  continuation  of  negotiations  look- 
ins^  to  the  offer  of  a  larger  sum. 

Under  these  circumstances  the  appellees 
filed  their  bill  to  have  the  tax  deed  declared 
void  and  to  remove  the  same  as  a  cloud  upon 
their  title.  There  was  a  demurrer  to  the 
original  bill;  the  ground  relied  on  being 
the  omission  to  allege  a  tender  or  offer  to  re- 
deem prior  to  the  institution  of  the  suit 
The  averment  In  that  regard  in  the  original 
bill  this:  "Your  orators  here  offer  to  redeem 
said  land  from  said  defendant  upon  the  terms 
required  by  law,  as  they  have  heretofore  of- 
fered the  said  defendant  without  avail,  and 
upon  such  additional  terms  as  to  the  court 
may  aeem  Just  and  equitable." 

Upon  the  motion  of  the  plaintiffs  the 
court,  over  the  objection  of  the  defendant, 
without  formally  passing  upon  the  demurrer, 
permitted  an  amended  bill  to  be  filed,  which 
alleged,  among  other  matters,  wfth  greater 
particularity  the  unsuccessful  efforts  of  the 
plaintiffs,  before  suit  brought,  to  redeem  the 
land,  and  the  denial  of  their  right  to  re- 
deem, both  by  the  defendant  and  clerk,  on  the 
hypothesis  that  the  statutory  period  for  pay- 
ment had  expired. 

There  was  also  a  demurrer  to  the  amended 
bill ;  and  the  chancery  court,  upon  the  plead- 
ings and  evidence,  passed  the  decree  appeal- 
ed from,  sustaining  the  appellees'  right  to 
redeem,  and  at  the  same  time  refunding  to 
the  appellant  the  amount  to  which  he  was 
entitled  out  of  the  fund  deposited  to  the  cred- 
it of  the  suit  for  that  purpose. 

The  first  assignment  of  error  Involves  the 
action  of  the  court  In  permitting  the  plaintiffs 
to  file  the  amended  bill. 

Under  the  liberal  practice  which  obtains  in 
equity  courts  in  this  Jurisdiction  in  allowing 
amendments,  there  can  be  no  doubt  of  the 
propriety  of  the  ruling  of  the  court  in  that 
particular.  The  purpose  of  the  amendment 
was  not  to  Introduce  a  substantive  cause  of 
action  different  from  that  asserted  In  the 
original  bill,  but  merely  to  set  forth  with 
greater  particularity  of  averment  matters 
arising  out  of  the  same  transaction  and  ger- 
mane to  the  objects  for  which  the  origtaal 
bUl  was  filed. 

In  Parsons  v.  Newman,  99  Va.  298,  38  S. 
B.  186,  cited  to  sustain  the  assignment,  an 
amended  bill  was  allowed,  which  came  with- 
in the  foregoing  rule.  See  Glenn  v.  Brown, 
99  y a.  822,  38  S.  EL  189;  Tidball  v.  Shenan- 
doah Nat  Bank,  100  Va.  741,  42  S.  B.  867. 

The  assignment  touching  the  overruling  of 
the  demurrer  proceeds  upon  the  assumption 
that  a  redemptioner  cannot  Invoke  the  Juris- 
diction of  a  court  of  equity  until  he  has  first 
exhausted  his  statutory  remedy  by  tendering 
the  amount  of  taxes,  costs,  and  interest  to 
which  the  purchaser  is  entitled  under  section 
650. 

Conceding  the  correctness  of  the  general 


statement  of  the  rule,  the  doctrine  Is,  never- 
theless, well  settled  otherwise,  where,  as  in 
this  instance,  the  redemptioner  has,  hi  proper 
time,  made  a  sufficient  offer  to  redeem,  which 
the  purchaser  has  rejected  on  grouiads  dis- 
tinct from  nonproduction  of  the  money.  In 
such  case  a  court  of  equity  will  entertain  a 
bill  to  cancel  a  tax  deed  without  formal  ten- 
der of  dues,  enforcing  the  right  of  redemp- 
tion, however,  only  upotu  terms  of  payment  of 
the  requisite  anu>unt.  Blackwell  on  Tax 
TIties  (5th  Ed.)  f  727;  Desty  on  Taxation. 
888 ;  Koon  v.  Snodgrass,  18  W.  Va.  320,  333 ; 
Townshend  v.  Shaffer,  30  W.  Va.  176,  180,  3 
S.  B.  586. 

That  principle  was  maintained  by  the  West 
Virginia  court  in  the  cases  cited  above,  though 
the  statute  of  that  state  makes  a  teaider  of 
redemption  money  a  condition  precedent  to 
the  maintenance  of  a  suit  to  cancel  an  invalid 
tax  deed. 

We  shall  next  consider  the  rights  of  the 
parties  under  the  ameioded  act  of  April  2, 
1902. 

It  is  Insisted  that  the  act  is  unconstitution- 
al, because  its  title  does  not  express  the  ob- 
ject of  the  amendment,  as  required  by  article 
5,  S  15,  of  the  Virginia  Constitution  of 
1869-70.  The  section  provides,  in  that  con- 
nectioki,  that  "no  act  shall  embrace  more 
than  one  object,  which  shall  be  expressed  in 
its  title.    •    •    • " 

The  title  to  this  act  is  as  follows:  '*An  act 
to  amend  and  re-enact  section  655  of  the  Code 
of  Virginia,  in  regard  to  when  deed  made  to 
purchaser;  clerk  to.  make  it;  what  to  con- 
tain; fee  for  clerk." 

We  are  of  opibion  that  the  objection  is  not 
well  taken.  The  a^t  as  amended  does  not 
embrace  more  than  one  object  The  matter 
of  the  amendment  is  in  no  sense  the  object  of 
the  act  but  a  mere  incident  of  procedure.  Be- 
sides, this  is  an  amendment  of  a  section  of 
the  Code  with  respect  to  which  Judge  Riely, 
in  Iverson  Brown's  Case,  91  Va.  762,  at  page 
775,  21  S.  B.  357,  at  page  361,  28  L.  B.  A.  110, 
remarked:  "It  was  not  to  amendments  to 
general  statutes  thus  consolidated  Into  a  Code 
that  section  15  of  article  5  of  the  Constitution 
was  intended  to  apply,  but  it  was  aimed  at 
the  separate  acts  tai  their  original  enactment 
when  the  opportunity  existed  for  the  evils 
and  mischief  to  be  done,  which  the  constitu- 
tional provision  was  designed  to  prevent  or 
defeat" 

As  we  have  seen,  at  the  date  of  the  amend- 
ment the  purchaser's  deed  was  not  due  for 
11  months  and  22  days,  which  afforded  him 
ample  time  within  which  to  comply  with  its 
terms,  by  giving  to  the  person  in  whose  name 
the  real  estate  stood  at  the  time  6t  the  sale 
4  months'  notice  of  his  purchase.  That  the 
requirement  of  the  act  as  to  botice  applies  to 
sales  theretofore  made,  as  well  as  to  those 
thereafter  made,  is  placed  beyond  the  pale  of 
interpretation  or  debate  by  the  unmistakable 
language  employed.  Nor  is  there  merit  in  the 
objections  that  the  provision  as  to  notice  is 


752 


eO  SOUTHEASTERN  RBPORTEB. 


(Va- 


too  vague  and  indefinite  for  enforcement  and 
that  tbe  corporation  entitled  to  notice  (tlie 
Finance  Trading  Company,. tmstee)  was  dis- 
solved at  the  date  of  the  amendment 

The  enactment  with  respect  to  notice  must 
be  read  in  connection  with  Va.  Code  1901,  I 
8207,  which  makes  ample  provision  for  serv- 
ing notice  where  no  particular  mode  of  serv- 
ice is  prescribed.  As  to  the  other  ground  of 
objection,  it  affirmatively  appears  that,  al- 
though the  company  had  nfade  a  general  as- 
signment, it  was  still  in  existence ;  and  it  al- 
so appears  that  the  appellant  made  no  effort 
to  comply  with  the  amendment,  insisting  then, 
as  he  now  insists,  that  it  did  not  apply  to  liis 
purchase. 

This  brings  us  to  the  consideration  of  the 
last  assignment  namely,  that  the  amendment 
impairs  the  obligation  of  the  statutory  con- 
tract entered  into  by  the  state  on  the  one 
hand  and  the  purchaser  on  the  other,  and  is, 
therefore,  repugnant  to  article  1,  S  10,  of  the 
Utaited  States  Constitution,  which  prohibits 
any  state  from  passing  an  act  impairing  the 
obligation  of  a  contract. 

In  the  case  of  State  ez  rel.  Knox  v.  Hnnd- 
hausen,  Treas.,  etc.,  24  Wis.  106,  the  consti- 
tutionality of  an  amendment  to  a  cognate 
statute  of  the  state  of  Wisconsin,  identical 
in  legal  effect  to  the  amendment  in  question, 
was  maintained.  The  court  there  held  that 
the  feature  of  the  act  "applicable  to  persons 
holding  certificates  of  prior  sales  (which  re- 
quired such  hofder  of  a  tax  certificate  to 
notify  the  person,  if  any,  in  adverse  posses- 
sion of  the  land,  of  his.  intention  to  ai^ly 
for  a  tax  deed),  is  valid  as  to  sales  made  be- 
fore its  passage,  when  a  reasonable  time  was 
given  the  holders  of  certificates  to  comply 
with  its  provisions,  so  as  to  obtain  their 
deeds  when  they  would  otherwise  have  been 
due."  In  that  case  the  act  requiring  notice 
took  effect  in  April,  1867,  and  the  tax  deed 
would  not  have  become  due  until  January  25, 
1868.  It  was  held  that  the  act  applied,  if 
there  was  any  person  in  adverse  possession 
for  80  dajrs  or  more,  at  any  time  within  6 
mouths  immediately  preceding  the  expiration 
of  the  time  of  redemption;  that  it  was  compe- 
tent for  the  li^islature  to  regulate  and 
change  the  modes  of  conducting  the  .official 
and  public  business  of  the  state,  although 
the  changes  imposed  upon  parties  holding 
contracts  the  necesssity  of  complying  with 
such  new  formalities  in  order  to  enforce  their 
rights  under  their  contracts.   The  court  adds: 

"Of  course,  this  doctrine  is  subject  to  the 
rule  that  every  provision  of  substantial  bene- 
fit in  the  contract  must  be  left  unimpaired. 
m     m     0 

"The  Legislature,  upon  grounds  of  public 
policy,  and  for  the  purpose  of  better  protect- 
ing the  rights  of  those  having  rights  of  re- 
demption, required  the  holder  of  the  certifi- 
cate to  notify  the  person  in  possession  of  the 
land,  if  any,  of  his  intention  to  apply  for  a 
deed.  This  does  not  interfere  at  ail  with 
his  rights  under  the  contract** 


If  this  question  were  res  Integra,  its  Im- 
portance would  demand  a  review  of  some  ot 
the  leading  decisions  in  analogous  cases;  tnxt 
fortunately  we  have  an  authoritatiTe  dedBioii 
of  the  Supreme  Court  of  the  United  States, 
the  final  arbiter  in  such  matters,  likewise  sus- 
taining the  constitutionality  of  the  Wisconsin 
statute.  Curtis  v.  Whitney,  18  WaU.  68,  20 
L.  Ed.  518.  / 

In  that  case,  Mr.  Justice  Miller,  d^iv^ins 
the  ununifnous  opinion  of  the  court  observes : 

"Did  the  statutory  requirement  that  tbe 
holder  of  such  certificate  should  give  notice 
to  whoever  might  be  found  in  possession  of 
the  land  before  taking  a  deed  impair  the  obli- 
gation of  the  contract  made  at  the  tax  sale? 
It  must  be  conceded  by  all  who  are  familiar 
with  the  vast  disproportion  between  the  value 
of  the  land  and  the  sum  for  which  it  is  usual- 
ly bid  off  at  such  sales,  and  the  frequency 
with  which  the  whole  proceeding  is  conduct- 
ed, to  the  making  of  the  conveyance  intmd- 
ed  to  pass  the  title,  without  any  knowledge 
on  the  part  of  the  real  owner,  that  the  re* 
quirement  is  an  eminently  Just  and  proper 
one.  Nor  is  it  difficult  to  comply  with,  as  it 
is  only  made  necessary  when  some  one  Is 
found  on  the  land  on  whom  the  notice  can  be 
served,  and  the  cost  of  serving  the  notice 
must  be  paid  by  any  party  offering  to  redeem* 

"That,  a  statute  is  not  void  because  It  is 
retrospective  has  been  repeatedly  held  l^  this 
court,  and  the  feature  of  the  act  of  1867, 
(Laws  [Wis.]  1867,  p.  138,  c.  145)  which  makes 
it  applicable  to  certificates  already  issued  for 
tax  sales  does  not  of  itself  confilct  with  the 
Constitution  of  the  United  States.  Nor  does 
every  statute  which  affects  the  value  of  a 
contract  impair  its  obligation.  It  is  one  <rf 
the  contingencies  to  which  parties  look  now 
in  making  a  large  class  of  contracts  that  they 
may  be  affected  in  many  ways  by  state  and 
national  legislation.  For  such  legislation, 
demanded  by  the  public  good,  however  it  may 
retroact  on  contracts  previously  made,  and 
enhance  the  cost  and  difficulty  of  perform- 
ance, or  diminish  the  value  of  such  perform- 
ance to  the  other  party,  there  is  no  restraint 
in  the  federal  Constitution,  so  long  as  the 
obligation  of  performance  remains  in  full 
force." 

This  decision,  which  was  rendered  90^>dd 
years  ago,  has  been  frequently  cited  with 
approval,  and  is  conclusive  of  the  constitu- 
tionality of  the  act  under  review. 

It  may  be  noted  that  the  Virginia  redemp- 
tion statute  (section  650)  makes  provision  for 
repayment  of  ''the  whole  amount  paid  hy 
said  purchaser,  and  any  such  additional  tax- 
es, levies,  costs  and  charges  as  may  have  been 
paid  by  him  since  the  sale,  with  interest 
•    •    ^    on  the  amount  so  paid." 

We  are  of  opinion  that  the  decree  of  the 
chancery  court  is  plainly  right  and  it  Is  af- 
firmed. 

Affirmed. 
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(108  Y&.  135) 

VANSANT  KITCHEN  &  CO.  t.  COMMON- 
WEALTH. 

ifiapnnm  Court  of  Appeals  of  Virginia.    March 
^1908.) 

t.  Taxatxor  —  Assessmbnt— Statutes  — Rk- 

PBAL  BT  IlfPUCATION. 

Code  1904,  |  437a,  provides  for  the  assess^ 
ment  of  **all  mineral  lands,  and  the  improve- 
ments, fixtures  and  machinery  thereon,'^  but 
makes  no  provision  for  the  assessment  of  stand- 
ing timber  separate  from  the  ownership  of  the 
•oiL  Act  Feb.  21.  1906  (Acts  1906,  p.  38,  c. 
50),  amended  the  section  by  adding  a  provision 
for  the  assessment  of  "all  standing  merchant- 
able timber  trees  sold  to  parties  not  owning  the 
sou,"  etc  By  Act  March  17,  1906  (Acts  1906, 
p.  555,  c.  819),  section  437a  was  agam  amended 
and  the  section  re-enacted,  so  as  to  stand  as  be- 
fore the  first  amendment.  Held,  that  the  second 
amendment  repealed  the  first  amendment  by  im- 
plication, since,  where  a  later  statute  is  plain- 
er intended  to  embrace  the  whole  subject  and 
to  be  wholly  substituted  for  all  former  stat- 
utes, whatever  is  embraced  in  it  shall  prevail 
and  whatever  is  excluded  is  repealed ;  and  hence 
after  the  passage  of  the  act  of  March  17,  1906, 
all  authority  ceased  to  tax  trees  separate  and 
apart  from  the  land  upon  which  they  stand. 
2.  cohmbbcb— intebstatb  commebgb— felled 
Trees  Pbepabbd  tob  Ezpobtation— Taxa- 
tion. 

Timber  belonging  to  a  citizen  of  another 
state,  felled  in  Virginia  and  placed  near  water 
courses  to  wait  for  high  water  to  float  it  to 
Uie  state  of  the  owner,  is  not  exempt  from  taxa- 
tion in  Virginia  as  being  in  process  of  exporta- 
tion as  interstate  commerce,  since  it  does  not 
become  such  until  the  course  of  transportation 
has  begun. 

Brror  to  Cfrcolt  Coart,  Dickenson  Oonnty. 

Petition  by  Vansant  Kitchen  &  Co.  to  be 
exonerated  from  the  payment  of  certain  tax- 
es. From  an  order  denying  the  relief,  peti- 
tioner brings  error.    Reversed. 

Rowland  B.  Chase,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  Common- 
wealth. 

KEITH,  P.  Vansant  Kitchen  &  Co.,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Kentucky  and  doing  business  in  the 
state  of  Virginia,  was  charged  for  taxation 
on  the  land  books  of  the  county  of  Dickenson 
for  the  year  1905  with  6,174  standing  trees, 
valued  at  $12,198,  and  on  the  personal  prop- 
erty books  for  the  same  year  with  felled 
timber  valued  at  $3,500.  It  moved  the  cir- 
cuit court  of  Dickenson  county  to  be  exon- 
erated from  the  payment  of  these  taxes  and 
levies  for  the  year  1905,  which  the  circuit 
court  refused  by  order  entered  on  the  16th 
day  of  July,  1907,  to  which  a  vfrit  of  error 
was  allowed  by  this  court 

The  petitioner  claims  that  there  was  no 
authority  of  law  in  the  year  1905  for  levy- 
ing a  tax  iq;>on  standing  timber  trees  sep- 
arate from  and  Independent  of  the  owner- 
ship of  the  soil,  and  that,  with  respect  to 
the  personal  property  tax  upon  the  felled 
timber,  it  was  contrary  to  law,  because  it 
had  been  cut  in  the  fall  of  1904  and  placed 
near  the  rivers  and  creeks  of  the  county  of 
Dickinson,  below  high-water  mark,  to  wait 
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for  high  water  to  float  them  to  the  state  of 
Kentucky,  to  the  mills  of  the  plaintiff;  the 
speciflc  contention  of  appellant  upon  this 
point  being  that  these  logs  had  become  inter- 
state commerce  and  were  not  the  subject  of 
state  taxation. 

Section  437a  of  Pollard's  Code  of  1904  pro- 
vides: *'The  several  coipmissioners  of  the 
revenue  in  this  state  shall,  on  or  before  the 
flrst  day  of  August,  nineteen  hundred  and 
three,  and  every  second  year  thereafter,  on 
or  before  the  fifteenth  day  of  May,  specially 
and  separately  assess  at  the  fair  market  val- 
ue all  mineral  lands,  and  the  improvements, 
fixtures  and  machinery  thereon,  within  their 
respective  districts,  and  shall  enter  the  same 
on  the  land  books  of  their  respective  dis- 
tricts separately  from  other  lands  charged 
thereon,  and  shall  extend  the  taxes  upon  said 
lands,  Improvements,  fixtures  and  machin- 
ery, assessed  as  aforesaid,  at  the  rate  fixed 
by  the  law  upon  tangible  property.  •  ♦  • 
If  the  surface  of  the  land  is  held  by  one  per- 
son, and  the  coal,  iron  and  other  minerals, 
mineral  waters,  gas,  or  oils  under  the  sur- 
face be  held  by  another  person,  the  estate 
therein  of  each,  and  the  relative  fair  market 
value  of  their  respective  interests  shall  be 
ascertained  by  the  commissioner." 

This  section  was  amended  on  February  21, 
1906  (Acts  1906,  p.  88,  c.  50),  by  adding  to 
its  first  clause,  after  the  words  "fixtures  and 
machinery  thereon,"  the  words  ''and  all 
standing  merchantable  timber  trees  hereto- 
fore or  hereafter  sold  and  conveyed  to  par- 
ties not  owning  the  surface,  within  their  re- 
spective districts,  and  shall  enter  the  same 
on  the  land  books  of  their  respective  dis- 
tricts separately  from  other  lands  charged 
thereon,  and  shall  extend  the  taxes  upon  said 
lands,  improvements,  fixtures,  and  machin- 
ery, and  said  standing  merchantable  timber 
trees,  assessed  as  aforesaid,  at  the  rate  fixed 
by  law  upon  tangible  property.  ♦  *  •  •  If 
the  surface  of  the  land  is  held  by  one  per- 
son and  the  standing  merchantable  timber 
trees,  or  the  coal,  iron  and  other  minerals, 
mineral  waters,  gas,  or  oil  under  the  surface 
be  held  by  another  person,  the  estate  therein 
of  each  and  the  relative  fair  market  value 
of  their  respective  interests  shall  be  ascer- 
tained by  the  commissioner.    ♦    •    •»» 

On  the  17th  day  of  March,  1906  (Acts  1906, 
p.  555,  c  319),  section  437a  was  again  amend- 
ed and  the  section  re-enacted,  and  now 
stands  in  totidem  verbis  as  it  appears  in 
Pollard's  Code  of  1904,  prior  to  the  amend- 
ment of  February  21,  1906. 

We  think  it  plain  that  the  second  amend- 
ment operated  as  a  repeal  of  the  first  amend- 
ment, upon  the  principle  announced  by  this 
court  in  Somers'  Case,  97  Va.  760,  33  S.  E. 
381,  where  it  is  said:  "The  repeal  of  a  stat- 
ute by  implication  is  not  favored  by  the 
courts.  The  presumption  is  always  against 
the  intention  to  repeal,  where  express  terms 
are  not  used  or  the  latter  statute  does  not 
amend  the  former.    To  Justify  the  presump- 
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tion  of  an  intention  to  repeal  one  statute  by 
another,  the  two  statutes  must  be  Irrecon- 
cilable. If  by  a  fair  and  reasonable  con- 
struction they  can  be  reconciled,  both  must 
stand.  If,  however,  they  are"  Inconsistent 
and  Irreconcilable,  then  an  Intention  to  re- 
peal Is  presumed,  but  only  to  the  extent  of 
the  repugnance.  •  •  •  But  where  the  lat- 
ter statute  was  plainly  Intended  to  embrace 
the  whole  legislation  on  the  subject  to  which 
It  refers,  and  to  be  wholly  substituted  for 
all  former  statutes  on  the  same  subject.  It 
must  be  held  to  be  a  legislatlTO  declaration 
that  whatever  Is  embraced  In  it  shall  pre- 
vail, and  whatever  is  excluded  is  discarded 
and  repealed.  Fox  v.  Ck)mmonwealth,  16 
Grat  1;  McCready  t.  Commonwealth,  27 
Grat  d82;  Davies  &  Ck).  ▼.  Crelghton,  33 
Grat  606;  and  Sutherland  on  Statutory 
CJonstrucUon,  §§  155,  156." 

In  the  case  under  consideration  the  latter 
statute  does  amend  the  former.  The  latter 
was  plainly  intended  to  embrace  the  whole 
legislation  on  the  subject  to  which  it  refers 
and  to  be  wholly  substituted  for  all  former 
statutes  on  the  same  subject  The  Somers 
Case,  supra,  therefore,  is  in  both  aspects 
conclusive  of  the  question  before  us,  and  it 
is  plain  that  upon  the  passage  of  the  act  of 
March  17,  1906,  all  authority  ceased  to  tax 
trees  separate  and  apart  from  the  land  upon 
which  th^  stand. 

Upon  the  second  branch  of  the  case  we  are 
of  opinion  that  the  Judgment  of  the  circuit 
court  was  right  upon  the  authority  of  Coe 
V.  Errol,  116  U.  S.  517,  6  Sup.  Ct  475,  29  L. 
Ed.  715.  The  question  there  was,  as  stated 
by  Mr.  Justice  Bradley,  ''whether  the  products 
of  a  state  (In  this  case  timber  cut  in  its  for- 
ests) are  liable  to  be  taxed  like  other  proper- 
ty within  the  state,  although  intended  for  ex- 
portation to  another  state  and  partially  pre- 
pared for  that  purpose  by  being  deposited  at 
a  place  of  shipment;  such  products  being 
owned  by  persons  residing  in  another  state." 

"We  have  no  difficulty,"  said  Mr.  Justice 
Bradley,  "in  disposing  of  the  last  condition 
of  the  question,  namely,  the  fact  if  it  be  a 
fact  that  the  property  was  owned  by  persons 
residing  in  another  state ;  for,  if  not  exempt 
from  taxation  for  other  reasons,  it  cannot 
be  exempt  by  reason  of  being  owned  by  non- 
residents of  the  state.  We  take  it  to  be  a 
point  settled  beyond  all  contradiction  or  ques- 
tion that  a  state  has  Jurisdiction  of  all  per- 
sons and  things  within  its  territory  which 
do  not  belong  to  some  other  Jurisdiction,  such 
as  the  representatives  of  foreign  govern- 
ments, with  their  houses  and  effects,  and 
property  belonging  to  or  in  the  use  of  the 
government  of  the  United  States.  If  the 
owner  of  personal  property  within  a  state  re- 
sides in  another  state,  which  taxes  him  for 
that  property  as  part  of  his  general  estate 
attached  to  his  person,  this  action  of  the 
latter  state  does  not  in  the  least  affect  the 
right  of  the  state  in  which  the  property  is 
situated  to  tax  it  also.    It  is  hardly  neces- 


sary to  cite  authorities  on  a  point  so  ele- 
mentary. The  fact  therefore,  that  the  own- 
ers of  the  logs  in  question  were  taxed  for 
their  value  in  Maine,  as  a  part  of  tiielr  gen- 
eral stock  in  trade,  if  such  fact  were  proved, 
could  have  no  influence'  in  the  decision  of  the 
case  and  may  be  laid  out*  of  view. 

"We  recur,  then,  to  a  consideration  of  the 
question  freed  from  this  limitation :  Are  the 
products  of  a  state,  although  intended  for  ex- 
portation to  another  state  and  partially  pre- 
pared for  that  puBpose  by  being  deposited  at 
a  place  or  port  of  shipment  within  the  state, 
liable  to  be  taxed  like  other  property  within 
the  state? 

"Does  the  owner's  state  of  mind  in  rela- 
tion to  the  goods — ^that  is,  his  intent  to  ex- 
port them,  and  his  partial  preparation  to  do 
so-:-exempt  them  from  taxation?  This  is 
the  precise  question  for  solution. 

"This  question  does  not  present  the  predic- 
ament of  goods  in  course  of  transportation 
through  a  state,  although  detained  for  a  time 
within  the  state  by  low  water  or  other  caus- 
es of  delay,  as  was  the  case  of  the  logs  cnt 
in  the  state  of  Maine,  the  tax  on  which  was 
abated  by  the  Supreme  Court  of  New  Hamp- 
shire. Such  goods  are  already  in  the  coarse 
of  commercial  transportation  and  are  clearly 
under  the  protection  of  the  Ck)nstitution. 
And  so,  we  think,  would  the  goods  in  ques- 
tion be  when  actually  started  in  the  course 
of  transportation  to  another  state,  or  de- 
livered to  a  carrier  for  such  transportation. 
There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  do- 
mestic law  and  begin  to  be  governed  and 
protected  by  the  national  law  of  commercial 
regulation,  and  that  moment  seems  to  us  to 
be  a  legitimate  one  for  this  purpose  in  which 
they  commence  their  final  movement  for 
transportation  from  the  state  of  their  origin 
to  that  of  their  destination.  When  the  prod- 
ucts of  the  farm  or  the  forest  are  collected 
and  brought  in  from  the  surrounding  country 
to  a  town  or  station  serving  as  an  entrepot 
for  that  particular  region,  whether  on  a  river 
or  a  line  of  railroad,  such  products  are  not 
yet  exports;  nor  are  they  in  process  of  ex- 
portation, nor  is  exportation  begun,  until 
they  are  committed  to  the  common  carrier 
for  transportation  out  of  the  state  to  the 
state  of  their  destination,  or  have  started  on 
their  ultimate  passage  to  that  state.  Until 
then  it  is  reasonable  to  regard  them  as  not 
only  within  the  state  of  their  origin,  but  as 
a  part  of  the  general  mass  of  property  of 
that  state,  subject  to  its  Jurisdiction  and  lia- 
ble to  taxation  there.  If  not  taxed  by  reason 
of  their  being  Intended  for  exportation,  but 
taxed  without  any  discrimination,  in  the  us- 
ual way  and  manner  in  which  such  property 
is  taxed  in  the  state." 

This  case  seems  to  be  identical  with  and 
conclusive  of  the  one  under  consideration. 

We  are  of  opinion,  therefore,  that  the  sec- 
ond assignment  of  error  Is  not  well  taken, 
but  that  the  circuit  court  erred  in  maintain- 
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Ing  the  tax  upon  the  standing  timber;    and 
its  Judgment  must,  for  tliat  cause,  be  re- 
versed. 
Berersed. 


a08  Va.  120) 

WINGFIELD  V.  McGHEE  et  al. 

(Supreme  Gourt  of  Appeals  of  Virginia.    March 

12,  1908.) 
1-  Judgment— RjcNDiTioN—TiMB— Vacation. 

Gonaent  of  parties  conferring  jurisdiction 
upon  die  judge  to  render  judgment  or  decree  in 
vacation  must  be  given  and  authenticated  as  re- 
QuiKd  by  Gode  1904,  S  3427. 

Pd.  No^.— For  cases  in  point,  see  Gent  Dig. 
30,  Judgment,  |  14^.] 

2.  Sams.  . 

A  record  showing  that,  *'on  motion  of  the 
plaintiff,  it  is  ordered  that  the  cause  be  sub- 
mitted to  the  judge  for  decision  and  decree  in 
vacation,"  does  not  show  consent  of  the  parties 
as  required  by  Gode  1904,  §  3427,  so  as  to  confer 
jurisdiction  upon  the  jud^  to  render  decree  in 
vacation. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  30,  Judgment,  |  14^.] 

3.  Sams. 

The  pleadings  must  be  made  up  and  the 
proof  filed  before  the  court  can  take  time  to 
cMisider  the  cause  and  render  judgment  in  vaca* 
tion  as  provided  by  Gode  1904  f  3427,  without 
the  consent  of  the  parties. 

4.  Same. 

A  decree  which  is  void  because  rendered 
in  vacation  without  the  consent  of  the  parties, 
as  required  by  Gode  1904,  \  343^,  is  not  vali- 
dated by  proceedings  in  vacation  to  correct  mis- 
recitals  therein,  as  provided  by  section  3451. 

[Bid.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  30,  Judgment,  §  40.] 

Appeal  from  Gircnit  Gourt,  Appomattox 
Comity. 

Action  by  Mary  J.  McGhee  and  others 
against  Alexander  S.  Wingfield.  From  a  de- 
cree for  plaintiffs,  defendant  appeals.  Re- 
versed. 

H.  D.  Flood,  for  appellant  A.  H.  Glem- 
ent  and  Caskie  &  Goleman,  for  appellees. 

KEITH,  P.  This  is  an  appeal  by  Alex- 
ander S.  Wfngfield  from  a  decree  entered  in 
the  vacation  of  the  circuit  court  for  the  coon^ 
ty  of  Appomattox,  and  the  first  error  as- 
signed is  that  the  judge,  was  without  jurisdlc^ 
tion  to  enter  the  decree. 

The  suit  was  Instituted  by  Mary  J.  Mc- 
Ghee, claiming  a  legacy  under  the  will  of 
her  grandfather,  Thomas  Wingfield,  making 
A.  S.  Wingfield  and  all  other  proper  parties 
defendants.  The  object  of  the  bill  is  to  re- 
cover the  legacy  under  the  will  of  Thomas 
Wingfield,  who  died  in  the  year  1856,  which 
it  is  claimed  was  made  a  charge  by  the  will 
upon  the  real  estate  devised. 

At  a  circuit  court  for  the  county  of  Ap- 
pomattox held  on  the  18th  day  of  November, 
1904,  the  following  order  was  entered  in  this 
suit: 

*'Mary  J.  McGhee  against  A.  S.  Wingfield 
and  others. 

"This  cause  came  on  this  day  to  be  again 
heard  on  the  papers  formerly  read  and  was 


argued  by  counsel.  On  consideration  where- 
of and  on  the  motion  of  the  defendant,  A. 
S.  Wingfield,  leave  is  given  him  to  with- 
draw a  plea  and  answer  heretofore  filed  here- 
in and  to  file  a  different  answer,  which  is 
accordingly  done;  and  on  motion  of  the  plain- 
tiff it  is  ordered  that  this  cause  be  submit- 
ted to  the  judge  of  this  court  for  decision 
and  decree  In  vacation,  at  Farmville,  on  No- 
vember 21st,  1904." 

On  the  10th  day  of  December,  1904,  the 
following  decree  was  entered  In  vacation: 

"Mary  J.  McGhee,  Plaintiff,  against  A.  S. 
Wingfield  and  others. 

"This  cause,  which  has  been  regularly  ma- 
tured and  set  for  hearing  at  rules  in  the 
clerk's  ofi^ce,  both  as  to  the  original  and 
amended  bills,  upon  subpoenas  returned  duly 
executed  or  acknowledged  as  to  each  of  the 
defendants,  except  the  five  last  mentioned 
above,  whose  places  of  residence  is  unknown, 
who  were  regularly  proceeded  against  by  or- 
der of  publication,  published  and  posted  as 
required  by  law,  came  on  this  day  to  be 
heard  by  the  judge  of  the  circuit  court  for 
Appomattox  county,  in  vacation  of  said  court, 
pursuant  to  the  order  entered  at  the  last 
term  of  said  court,  upon  the  original  and 
amended  bills  of  the  plaintiff,  the  exhibits 
filed  therewith,  the  answer  of  the  defendant, 
A.  S.  Wingfield,  heretofore  filed  by  leave  of 
the  coupt,  with  general  replication  thereto, 
and  the  depositions  of  witnesses  filed,  both 
for  the  plaintiff  and  defendant  A.  S.  Wing- 
field, and  was  argued  by  counsel.  On  consid- 
eration whereof  the  judge  is  of  the  opinion 
and  doth  decide." 

Then  follows  a  disposition  of  the  case  up- 
on Its  merits;  and  the  decree  is  signed  by 
the  judge  of  the  circuit  court  of  the  coun^ 
of  Appomattox  and  certified  to  the  clerk  of 
that  court 

In  vacation  of  the  circuit  court  for  Appo- 
mattox county,  April  11,  1905,  this  further 
order  was  entered: 

**Mary  J.  McGhee,  Plaintiff,  against  A.  S. 
Wingfield,  etc.,  Defts. 

'*ThIs  cause  came  on  this  day  to  be  heard 
by  the  judge  of  the  circuit  court  of  Appomat- 
tox county,  in  vacation  of  said  court,  pursu- 
ant to  notice  given  by  the  plaintiff  to  the 
defendant,  A.  S.  Wln^eld,  upon  the  papers 
formerly  read  and  was  argued  by  counsel. 
On  consideration  whereof,  and  it  appearing 
that  the  recitation  of  the  decree  herein  of 
December,  1904,  to  the  effect  that  Thomas 
Wingfield  departed  this  life  ln'1849,  when,  In 
fact,  the  said  Wingfield  did  not  depart  this 
life  until  the  year  1856,  is  error,  it  Is  ordered 
that  so  much  of  the  said  decree  of  December 
10,  1904,  as  determines  that  the  tract  of  lalid 
in  the  bill  and  proceedings  mentioned  stands 
charged  in  the  hands  of  the  defendant,  A.  S. 
Wingfield,  with  Interest  on  three  hundred  dol- 
lars ($300)  from  July  1,  1850,  amounting  to 
nhie  hundred  and  seventy-two  dollars  ($972), 
be  amended  so  as  to  provide  that  the  said 
land  stand  charged  in  the  hands  of  the  said 
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Wingfield,  with  interest  on  three  hundred 
dollars  ($300)  from  July  1,  1857,  to  Jnly  1, 
1904,  amounting  to  eight  bimdred  and  forty- 
six  dollars  ($846),  and  that  the  said  decree 
he  in  all  other  respects  reiterated  and  reaf- 
firmed." Signed  by  the  judge  of  the  circuit 
court  of  Appomattox  county,  and  certified  to 
the  clerk  of  the  court. 

In  the  case  of  Tyson's.  Bx'rs  v.  Glaize  et  al., 
23  Grat  799,  this  court  was  "unanimously  of 
opinion  that  the  circuit  courts,  and  not  the 
judges  thereof,  are  invested  with  jurisdiction 
to  try  causes,  and  pronounce  decrees  there- 
in; and  that  the  judges  have  no  jurisdic- 
tion to  perform  any  judicial  function  hi  va- 
cation, except  where  the  power  is  expressly 
conferred,  as  to  grant  injunctions  and  ap- 
peals, to  hear  motions  to  dissolve  injunctions, 
to  direct  accounts,  and  to  perform  such  other 
functions  as  are  expressly  authorized  by  law. 
And  no  power  being  conferred  by  statute, 
when  the  decree  in  this  cause  was  entered, 
to  pronounce  and  enter  decrees  in  vacation, 
and  consent  of  parties  or  their  counsel  not 
giving-  jurisdiction,  the  court  is  of  opinion 
that  the  order  made  in  the  cause,  directing 
the  decree  to  be  made  and  entered  in  va- 
cation, was  erroneous,  and  that  the  supposed 
final  decree  made  and  entered  in  pursuance 
of  such  order  is  not  the  decree  of  the  court 
The  court  is  therefore  of  opinion,  without 
deciding  any  other  question  in  the  cause, 
that  the  said  order  must  be  set  aside,  and 
the  decree  entered  in  vacation  in  pursuance 
thereof  must  be  reversed  and  annulled;  and 
that  the  cause  be  remanded  to  the  circuit 
court  of  Clarke  county  for  further  proceed- 
ings to  be  had  therehi." 

The  decree  of  the  court  entered  in  pursu- 
ance of  this  opinion  is,  in  part,  as  follows: 
The  court  "is  of  ophiion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
decree  of  the  9th  of  June,  1871,  whereby  it 
was  in  effect  ordered,  by  consent  of  counsel, 
that  the  cause  should  be  heard  in  vacation, 
and  the  order  or  decree  of  the  court  to  be 
entered  in  vacation  as  the  decree  of  the  court, 
Is  erroneous,  and  that  the  decree  made  in 
pursuance  of  said  order,  and  directed  to  be 
entered  of  record  in  vacation,  to  have  the  ef- 
fect of  a  decree  of  the  last  term  of  said  court, 
not  having  been  afterwards  confirmed  or  rec- 
ognized as  its  decree,  by  any  subsequent  ac- 
tion of  said  court,  is  null  and  void." 

The  decrees  appealed  from  are,  under  the 
authority  of  Tyson  v.  Glaize,  null  and  void 
unless  they  derive  their  efficacy  by  authority 
conferred  by  statute.  Consent  does  not  give 
jurisdiction,  except  in  cases  for  which  the 
statute  has  provided;  and  the  terms  of  the 
statute  prescribing  the  mode  in  which  con- 
sent is  to  be  given  and  authenticated,  so  as 
to  confer  Jurisdiction  upon  the  Judge  in  va- 
cation to  hear  and  decide  causes  and  to  enter 
Judgments  and  decrees,  to  have  the  same  ef- 
fect as  if  entered  in  term  time,  must  be  pur- 
sued. 

Section  3427  of  the  Code  of  1904,  or  so  much 


thereof  as  is  necessary  to  a  proper  adjudica- 
tion of  the  point  under  consideration,  is  a« 
follows :  "Any  motion,  action  at  law,  or  chan- 
cery cause,  pending  in  a  circuit,  or  ccHpora- 
tion  court,  or  any  matter  of  law,  or  fact, 
arising  In  such  motion,  action  at  law,  or 
chancery  cause,  may,  by  consent  of  parties, 
either  in  person  or  by  counsel,  next  friend 
or  guardian  ad  lit^m,  in  term  time  entered 
of  record,  or  by  like  consent  in  vacation,  be 
submitted  to  the  Judge  of  said  court  for 
such  decision  and  decree.  Judgment,  or  or- 
der, therein  in  vacation  as  might  be  made  In 
term  (and  such  court  may,  either  in  term 
or  vacation,  without  such  consent,  when  It 
desires  time  to  consider  of  its  Judgment  as 
to  any  motion,  action  at  law,  chancery  cause; 
or  matter  of  law,  or  fact  arising  ther^n, 
which  has  been  fully  argued  and  submitted, 
direct  such  motion,  action  at  law,  chancery 
cause,  or  matter  of  law,  or  fact,  to  be  sub- 
mitted for  decision,  and  decree;  judgment,  or 
order  in  vacation).    •    •    • »» 

It  is  manifest  that  the  order  of  the  ISth 
of  November,  1904,  does  not  measure  up  to 
the  requirements  of  this  statute.  "On  mo- 
tion of  the  plaintiff,  it  is  ordered  that  this 
cause  be  submitted  to  the  judge  of  this  court 
for  decision  and  decree  4n  vacation,  at  Farm- 
ville,  on  November  21,  1904.*'  The  statute 
says  that  the  cause  may,  by  consent  of  par- 
ties, either  in  person  or  by  counsel,  in  term 
time  entered  of  record,  or  by  like  consent  in 
vacation,  be  submitted  to  the  Judge  of  said 
court  for  decision.  There  is  certainly  noth- 
ing upon  the  face  of  the  order  to  indicate 
consent  upon  the  part  of  A.  S.  Wingfield,  the 
appellant,  either  in  person  or  by  counsel. 

Nor  does  such  consent  appear  in  the  de- 
cree of  December  10,  1904,  which  brings  the 
case  on  "to  be  heard  by  the  Judge  of  the 
circuit  court  for  Appomattox  county,  in  va- 
cation of  said  court,"  pursuant  to  the  order 
entered  at  the  last  term  of  said  court  Plain- 
ly, therefore,  authority  for  the  decree  of 
December  10,  1904,  is  to  be  looked  for  in 
that  of  November  21,  1904.  Nothing  appears 
to  have  been  done  looking  to  a  closer  com- 
pliance with  the  terms  of  section  3427,  and 
the  validity  of  the  latter  decree  depends 
wholly  upon  the  authority  supposed  to  have 
been  conferred  upon  the  judge  in  vacation 
by  the  former  decree.  It  is  manifest,  there- 
fore, that  there  was  no  consent  of  parties 
entered  of  record. 

The  statute  further  provides,  however, 
that  the  court  may,  without  such  consent, 
'*when  it  desires  time  to  consider  of  its  judg- 
ment as  to  any  motion,  action  at  law,  chan- 
cery cause,  or  matter  of  law,  or  fact  arising 
therein,  which  has  been  .  fully  argued  and 
submitted,  direct  such  motion,  action  at  law, 
chancery  cause,  or  matter  of  law  or  fact,  to 
be  submitted  for  decision,  and  decree,  judg- 
ment, or  order  in  vacation." 

An  inspection  of  the  two  decrees  will  show 
that  the  action  taken  was  not  by  virtue  of 
this  provision  of  the  statute.    It  is  true  that 
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tbe  decree  of  November  2l8t  recites  that  the 
cause  came  on  to  be  heard  on  the  papers 
formerly  read,  and  was  argued  by  counsel; 
but  that  the  cause  was  not  at  that  time,  in 
the  language  of  the  statute,  "fully  argued 
and  submitted,"  appears  we  think  conclu- 
sively from  the  second  decree,  which  brings 
the  case  on  to  be  heard  upon  the  bills  of  the 
plaintlfr,  the  exhibits  filed  therewith,  the  an- 
swer of  the  defendant,  A.  S.  Wingfleld,  here- 
tofore filed  by  leave  of  the  court,  "and  the 
depositions  of  witnesses  filed  both  for  the 
plaintiff,  and  defendant  A.  S.  Wingfield,  and 
was  argued  by  counsel."  Then,  for  the  first 
time  after  the  pleadings  were  made  up  and 
the  proof  was  filed  with  the  record,  could  the 
case  be  said  to  have  been  fully  argued  and 
submitted. 

It  is  claimed,  however,  that  if  all  this  be 
true,  that,  if  it  be  conceded  that  section  3427 
was  not  followed  so  as  to  confer  Jurisdiction 
upon  the  Judge  in  vacation  to  enter  the  de- 
crees of  November  21st  and  December  10th, 
yet  that  the  error  was  cured  and  validity  im- 
parted to  them  by  force  of  the  decree  of  April 
11,  1905,  which  was  entered  by  virtue  of  sec^ 
tion  3451,  which  is  as  follows:  "The  court  in 
which  there  is  a  Judgment  by  default  or  a 
decree  on  a  bill  taken  for  confessed  or  the 
Judge  of  said  court  in  vacation  thereof  may 
on  motion  reverse  such  Judgment  or  decree 
for  any  error  for  ^hich  an  appellate  court 
might  reverse  it  if  the  following  section  was 
not  enacted,  and  give  such  Judgment  or  de- 
cree as  ought  to  be  given.  And  the  court  in 
which  is  rendered  a  Judgment  or  decree  in 
a  cause  wherein  there  is  in  a  declaration  or 
pleading  or  in  the  record  of  the  Judgment  or 
decree  any  mistake,  miscalculation,  or  mis- 
recital  of  any  name,  sum,  quantity,  or  time 
when  the  same  is  right  in  any  part  of  the 
'record  or  proceedings,  or  when  there  is  any 
verdict  report  of  a  conunissioner,  bond  or 
other  writing  whereby  such  Judgment  or  de- 
cree may  be  safely  amended,  or  in  which  a 
Judgment  is  rendered  oq  a  forthcoming  bond 
for  a  sum  larger  than  by  the  execution  or 
warrant  of  distress  appears  to  be  proper,  or 
on  a  verdict  in  an  action  for  more  damages 
than  are  mentioned  in  the  declaration,  or  in 
the  vacation  of  the  court  in  which  any  such 
Judgment  or  decree  is  rendered  the  Judge 
thereof  may  on  the  motion  of  any  party 
amend  such  Judgment  or  decree  according  to 
the  truth  and  Justice  of  the  case,  or  in  any 
such  case  the  party  obtaining  such  Judgment 
or  decree  may  in  the  same  court  at  suiy  fu- 
ture term  by  an  entry  of  record  or  in  the  va- 
cation by  a  writing  signed  by  him  attested  by 
the  clerk  and  filed  among  the  papers  of  the 
cause  release  a  part  of  the  amount  of  his 
Judgment  or  decree,  and  such  release  shall 
have  the  effect  of  an  amendment  and  make 
the  Judgment  or  decree  operate  only  for  what 
Is  not  released.  Every  motion  under  this 
chapter  shall  be  after  reasonable  Written  no- 
tice to  the  opposite  party,  his  agent  or  attor- 
nejr  in  fact  or  at  law,  and  shall  be  within 


three  years  from  the  date  of  the  Judgment  or 
decree." 

Tbe  proceeding  under  this  section  was  also 
in  vacation,  and  was  taken,  not  for  the  pur- 
pose of  validating  the  former  decrees,  not  by 
virtue  of  consent  entered  of  record,  or  other- 
wise, but  solely  in  pursuance  of  the  power 
conferred  by  the  section  Just  quoted  to  cor* 
rect  a  recital  in  the  decree  of  December  10, 
1904,  to  the  effect  that  Thomas  Wingfield  de- 
parted this  life  in  1849,  when,  in  fact,  he 
survived  until  the  year  1866.  To  undertake 
to  derive  from  this  section  power  to  give 
validity  and  force  to  void  decrees  would  be 
an  utter  perversion  of  Its  purpose,  which  was 
to  correct  errors  of  mistake,  miscalculation, 
or  recital  in  judgments  and  decrees  where 
matter  appeared  in  the  record  by  which  the 
correction  might  be  safely  made. 

The  object  of  the  first  two  sections  is  to 
enable  the  judge  to  decide  controversies  and 
render  Judgments  and  decrees  hi  vacation. 
The  authority  of  the  Judge  in  vacation  rests 
upon  consent,  and  that  consult  must  appear 
of  record.  It  is  of  the  very  essence  of  his 
Jurisdiction,  and  without  it  the  Judge  in  va- 
cation is  as  incapable  of  rendering  Judgments 
and  decrees  as  when  Tyson  v.  Glaize*  supra, 
was  decided  by  this  court. 

For  these  reasons,  we  are  of  opinion  upon 
the  authority  of  Tyson  v.  Glaize,  and  in  ac- 
cordance with  the  course  there  pursued,  that 
the  orders  or  decrees  entered  in  vacation  be 
rescinded  and  annulled,  and  the  cause  re- 
manded to  the  circuit  court  of  Appomattox 
county  for  further  proceedings  to  be  had 
therein. 

Reversed 


(108  Va.  72) 

GRUBB  BROS.  v.  MOORE,  CLEMENS  &  CO. 

(Supreme  Court  of  Appeals  of  Yirginia.    March 
12.1908.) 

SfEOIFIO   PEBFOSliANCE— EfFEOT   OF   DKFAXILT 

OF  Plaintiff. 
.  Under  a  sale  of  an  insurance  ag!ency  in 
donsideration  that  purchasers  advance  to  sellers 
a  specified  amount  of  money,  the  same  to  be  re- 
paia  by  crediting  thereon  15  per  cent,  of  the  first 
renewal  premiums  on  policies  issued  by  sellers, 
and  if  such  15  per  cent  should  be  insufficient 
to  discbarge  tbe  loan  then  sellers  to  pay  the  bal- 
ance and  binding  purchasers  to  use  reasonable 
diligence  to  secure  the  renewals,  unwillingness 
by  purchasers  to  incur  the  usual  labor  and  ex* 
pense  incident  to  the  renewal  of  such  policies, 
and  refusal  to  pay  the  commissions  to  which 
solicitors  of  insurance,  who  were  subagents  of 
sellers  at  the  time  of  the  sale,  were  entitled  in 
having  the  policies  renewed,  which  refusal  result- 
ed in  such  policies  being  renewed  in  other  com- 
panies and  the  loss  of  the  15  per  cent  of  such 
renewal  premiums  by  sellers,  was  such  a  default 
by  purchasers  as  went  to  its  essence,  and  the 
purchasers  were  not  entitled  to  have  it  specifical- 
ly enforced,  nor  to  a  decree  restraining  sellers 
from  again  engaging  In  the  insurance  business 
in  violation  of  their  promise  in  the  contract  not 
to  do  so. 

[E>L  Note.—For  cases  in  point  see  Cent  Dig. 
vol  44,  Specific  Performance,  If  299^804.} 

Appeal     from     Circuit     Court,     lioudoun 
County. 
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Bill  by  Moore,  Clemens  &  Ck>.  against 
Grubb  Bros,  to  restrain  defendants  from 
soliciting  fire  insurance  in  violation  of  their 
contract  of  sale  of  an  Insurance  agency,  and 
to  specifically  enforce  such  contract.  De- 
cree for  complainants,  and  defendants  ap- 
peal.   Reversed  and  rendered. 

The  record  shows  that  the  appellants, 
Grubb  Bros.,  who  had  been  for  a  number  of 
years  conducting  the  business  of  an  insur- 
ance agency,  entered  into  the  following  agree- 
ment with  the  appellees,  Moore,  Clemens  & 
Co.: 

*This  memorandum,  made  this  31st  day  of 
March,  1906,  between  H.  J.  and  J.  H.  Grubb, 
partners  under  the  firm  name  of  Grubb  Bros., 
of  the  first  part,  and  Samuel  L.  Moore,  John 
R.  Clemens,  W.  S.  Jenkins,  and  O.  H.  Ship- 
man,  partners  under  the  firm  name  of  Moore, 
Clemens  &  Co.,  of  the  second  part,  witness- 
eth:  That  in  consideration  of  the  under- 
takings hereinafter  set  forth,  the  said  parties 
of  the  first  part  do  bargain  and  sell,  transfer 
and  assign  unto  them  of  the  second  part  all 
the  rights  and  hiterests  of  them  of  the  first 
part  in  and  to  all  fire,  accident,  health  and 
bonding  insurance  policies  now  in  force  which 
have  been  issued  through  the  agency  of  the 
said  Grubb  Bros,  by  the  line  of  Insurance 
companies  which  they  now  represent  or  have 
represented;  and  also  all  expirations  on  pol- 
icies now  owned  by  them  or  under  their  con- 
trol, the  said  interest  now  transferred  being 
the  right  and  privilege  of  having  the  said 
policies  renewed  and  of  receiving  a  certain 
proportion  of  the  premiums  of  such  renewals; 
and  also  all  books  and  records  pertaining  to 
said  business;  and  also  the  following  ofilce 
furniture  and  fixtures  hi  the  ofilce  of  the 
said  Grubb  Bros.  In  Leesburg,  Va.,  to  wit: 
One  iron  safe,  one  Century  typewriter  and 
stand  therefor,  one  copying  press  and  stand 
and  fixtures  belonging  thereto,  three  cabinets, 
one  fiat  top  desk,  one  cloth  top  and  one  oak 
table,  one  high  desk  and  one  coat  rack,  one 
coal  stove  and  belongings,  four  chairs  and 
one  stool. 

**In  consideration  for  which  the  said  par- 
ties of  the  second  part  bind  themselves  to 
pay  to  them  of  the  first  part  15  per  centum 
of  the  premiums  on  the  first  renewals  of  all 
such  policies,  which  may  become  payable  and 
collectible;  from  which,  however,  shall  be 
deducted  Grubb  Bros.'  proper  share  of  all 
necessary  cancellations. 

"It  is  further  agreed  that  the  said  parties 
of  the  second  part  shall  advance  at  once  to 
Grubb  Bros,  the  sum  of  fifteen  hundred  dol- 
lars, which  is  to  bear  interest  from  date  at 
6  per  cent,  and  is  to  be  refunded  by  them 
as  follows,  viz.:  At  the  end  of  each  month 
their  share  (15  per  cent)  of  all  premiums 
on  any  of  said  renewals  which  have  become 
payable  to  said  Moore,  Clements  &  Co.  dur- 
ing the  month  shall  be  credited  upon  said 
fifteen  hundred  dollars  until  the  same  shall 
be  taken  up  and  fully  repaid;  but  if  the  said 
share  of  Grubb  Bros.  (15  per  cent)  in  such 


renewals  shall  not  amount  to  said  sum  of 
fifteen  hundred  dollars  and  interest,  they 
promise  to  bind  themselves  to  pay  the  balance 
to  parties  of  th^  second  part  In  money. 

'*And  also  in  consideration  of  the  premises 
said  parties  of  the  first  part  transfer  and  as- 
sign to  the  parties  of  the  second  part  their 
good  will  in  said  business  In  the  following 
territory,  and  promise  said  parties  of  the  sec- 
ond part  that  they  will  not  engage  In  the  In- 
surance business  (except  life  insurance)  as 
agents  or  managers,  except  with  the  written 
consent  of  the  parties  of  the  second  part  in 
said  territory,  to  wit:  The  counties  of  Lou- 
doun, f^lrfax,  Alexandria,  Prince  William, 
Fauquier,  Page,  Shenandoah,  Clarke,  Warren 
and  Frederick  in  Virginia,  and  Montgomery 
and  Frederick  In  Maryland. 

"All  parties  hereto  mutually  promise  and 
undertake  to  use  reasonable  diligence  as  they 
may  have  opportunity  to  secure  the  renewals 
mentioned  above.  Grubb  Bros,  shall  have 
reasonable  access  to,  and  the  privil^e  of  ex- 
am inhig,  all  the  books  involved  in  this  trans- 
action and  business  which  may  be  necessary 
to  ascertain  that  the  provisions  of  this  con- 
tract are  fully  carried  out" 

Grubb  Bros.,  in  accordance  with  the  agree- 
ment, turned  over  their  business,  together 
with  the  books  and  reccNrds  pertaining  to  the 
same,  and  the  office  furniture  and  fixtures, 
except  the  typewriter  and  some  other  arti- 
cles of  little  value,  in  the  bill  and  proceed- 
ings mentioned.  In  a  little  over  one  month 
after  the  parties  entered  into  the  said  agree- 
ment the  following  correspondence  took  place 
between  them  as  to  their  rights  and  duties 
under  the  contract: 

"May  2,  190a 
''Messrs.  Grubb  Bros.,  Leesburg,  Va. 

''Gentlemen:  Mr.  R.  M.  Kivett  has  this 
day  returned  to  us  his  report  of  insurance 
and  renewals  taken.  In  his  report  he  char- 
ges us  and  retains  ten  per  cent  of  the  pre- 
miums amounting  to  ($4.63)  on  the  renew- 
als of  the  two  policies  of  Buckley  Bros. 
amounting  to  $42.55,  and  one  policy  of  Mrs. 
Lilian  King  amounting  to  ($3.75). 

"If  you  control  this  renewal  Independent 
of  Mr.  Kivett  then  he  has  no  right  to  re- 
tain this  commission,  but  the  same  is  to  be 
credited  to  you  under  your  contract  with  us 
of  March  31st,  1906.  If,  however,  Mr.  Kivett 
is  acting  for  you  in  this  matter,  we  shall 
charge  you  with  the  ten  per  cent,  retained 
by  him  and  credit  you  with  five  per  cent  in 
accordance  with  the  provision  of  your  said 
assignment  to  us ;  or  If  he  is  not  acting  for 
you,  then  the  renewal  has  no  connection  with 
our  said  deal,  and  you  are  entitled  to  no  cred- 
its growing  out  of  the  transaction. 

"Please  advise  us  at  once  what  are  the  true 
relations  between  you  and  Mr.  R.  M.  Kivett 
in  this  matter,  so  that  we  may  know  how  to 
enter  it  on  your  account,  if  at  all. 
"Yours  very  truly, 

"Moore,  Clemens  &  Ca" 
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"May  3,  1906. 
^'Messrs.  Moore,  Clemens  &  Co.,  Leesburg,  Va. 

"Gentlemen:  We  are  In  receipt  of  yonr 
registered  letter  under  date  of  May  2,  in 
which  yon  advise  us  that  Mr.  R.  M.  Kivett 
has  returned  to  you  his  report  of  insurance 
and  renewals  taken  in  which  he  retains  ten 
per  cent  of  the  premiums  amounting  to  $4.63 
on  the  renewals  of  the  two  policies  of  Buck- 
ley Bros,  amounting  to  $42.55  and,  one  policy 
of  Mrs.  Lilian  L.  King  amounting  to  $3.75. 

"As  you  have  all  the  records  of  our  insur- 
ance business  you  can  very  easily  tell,  and  we 
are  sure  you  do  know,  whether  these  policies 
are  a  part  of  the  insurance  issued  through  the 
agency  of  Grubb  Bros.  If  they  are  renewals 
of  policies  issued  through  this  agency,  and 
we  take  it  they  are,  otherwise  you  would  not 
have  written  us  on  the  subject,  then  by  our 
contract  with  you  we  are  entitled  to  fifteen 
per  cent  of  the  premium  to  be  credited  to 
our  account,  and  it  matters  not  whether  they 
are  renewed  through  Mr.  Kivett  or  any  one 
else. 

"Whatever  might  have  been  the  relation 
between  Mr.  Kivett  and  our  agency  up  until 
the  date  of  the  transfer  to  you  the  same  ter- 
minated by  the  very  terms  of  our  contract 
with  you,  and  what  our  contract  prohibits  us 
from  doing  directly  we  shall  not  undertake 
to  accomplish  indirectly. 

"We  will  thank  you  to  advise  us  that  you 
have  given  us  credit  for  the  fifteen  per  cent 
of  the  premiums  on  all  policies  renewed  dur- 
ing the  month  of  April. 

"Very  truly  yours,  Grubb  Bros." 

"May  8, 1906. 
"Messrs.  Grubb  Bros.,  lieesburg,  Va. 

"Gentlemen:  We  have  yours  of  this  date, 
in  which  you  state  that  your  relations  with 
Mr.  Kivett  terminated  with  your  assignment 
to  us.  If  that  be  true,  then  we  cannot  see 
that  you  have  controlled  in  any  way  the  re- 
newals referred  to,  or  are  entitled  to  any  per 
cent,  of  the  renewal  premium.  Indeed,  Mr. 
Kivett  took  the  position  that  he  controlled 
this  renewal  and  would  send  the  insurance 
to  another  company  unless  he  received  the 
ten  per  cent  of  the  premium. 

"Sd,  under  the  interpretation  of  the  situa- 
tion this  is  a  deal  between  Mr.  Kivett  and 
ourselves,  and  we  will  have  to  decline  to 
credit  your  account  with  any  amount  grow- 
ing out  of  this  transaction. 

"This,  of  ^»urse,  will  be  our  action  in  simi- 
lar cases  which  may  arise. 
"Yours  very  truly, 

"Moore,  Clemens  &  Ca"* 

"May  4th,  1906. 
"Messrs.  Moore,  Clemens  &  Oa,  Leesburg,  Va. 

"Gentlemen:  In  reply  to  your  letter  of 
May  8rd,  we  have  to  say  that  we  are  more 
than  surprised  at  the  position  taken  by  you 
in  refusing  to  credit  us  with  fifteen  per  cent 
of  the  premiums  of  the  policies  issued  through 
our  agency  and  which  you  are  renewing. 

"Tou  must  know  that  we  cannot  and  will 


not  submit  to  this  violation  of  your  contract 
It  matters  not  what  kind  of  an  arrangement 
you  may  enter  into  with  Mr.  Kivett  or  any- 
body else,  if  you  issue  renewals  of  policies  is- 
sued through  our  agency,  we  get  our  fifteen 
per  cent  on  spch  renewals. 

"Therefore,  one  of  three  courses  must  be 
pursued.  If  you  refuse  to  credit  our  account 
with  this  fifteen  per  cent,  we  understand  that 
you  intentionally  violate  the  plain  terms  of 
your  contract,  and  therefore  we  call  upon  you 
to  return  our  business,  our  property,  and, 
in  other  words,  restore  the  former  condition 
after  providing  to  us  such  compensation  for 
our  loss  as  we  have  sustained  by  entering 
into  an  agreement  with  you  which  you  have 
broken. 

"Should  you  declhie  to  accept  either  of 
these  suggestions,  we  plainly  tell  you  that  we 
shall  be  compelled  to  take  such  course  as  in 
our  judgment  will  save  us  from  being  still 
further  damaged. 

"Tours  very  truly,  Grubb  Bros.** 

-May  8th,  1906. 
''Messrs.  Moore,  Clemens  &  Co.,  Leesburg,  Va. 
"Gentlemen:  Not  having  received  a  reply 
from  you  to  our  letter  of  the  4th  inst,  we  will 
thank  you  to  advise  us  at  once  what  course 
you  intend  to  pursue  in  regard  to  the  matters 
referred  to  in  that  letter. 

"Yours  very  truly,  Grubb  Bros." 

"May  10th,  1906. 
"Messrs.  Grubb  Bros.,  Leesburg,  Va. 

"Gentlemen:  Replying  to  your  favor  of  the 
8th  inst.,  will  say  that  we  expect  to  live  up 
to  the  contract  and  will  expect  you  to  do  the 
same.  We  will  be  over  to  get  our  other  fur- 
niture and  fixtures  at  an  early  date. 
"Yours  very  truly, 

"Moore,  Clemens  &  Co.** 

"Leesburg,  Va.,  May  23,  1906. 
"Btessrs.  Moore,  Clemens  Se  Co.,  Leesburg,  Va. 

"Gentlemen:  On  March  31st  we  entered 
into  an  agreement  with  you  by  which  we 
transferred  to  you  our  interest  in  the  insur- 
ance business  heretofore  conducted  by  us. 

"In  consideration  of  this  transfer  you  prom- 
ised and  agreed  to  pay  us  fifteen  per  cent 
of  the  premiums  on  the  first  renewals  of  all 
policies  then  in  force  which  had  been  issued 
through  our  agency. 

"From  the  nature  of  this  transaction  you 
knew  that  this  was  intended  to  put  us  out  of 
the  fire  insurance  business  and  you  were  en- 
tering upon  the  same.  You  desired  to  get 
hold  of  this  business,  which  meant  quite  a 
considerable  income  each  year.  From  the 
character  of  the  deal  the  utmost  good  faith 
was  required  to  carry  out  this  contract  And 
relying  upon  the  fact  that  we  knew  It  was 
greatly  to  your  pecuniary  interest  to  carry 
out  fairly  this  contract,  doing  fairly  by  this 
business,  treating  it  in  the  same  manner  as 
you  would  other  business  written  through 
your  own  agency,  and  knowing  that  if  you 
would  do  this  our  interests  were  safe  and 
we  would  receive  a  fair  compensation  for  the 
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business  wblch  represents  at  least  ten  years 
of  continuous  hard  work,  we  did  a^ee  to 
trust  the  same  to  you. 

"That  we  are  greatly  Interested  In  the  re- 
newal of  these  policies  is  patent,  as  our  c6m- 
pensation  is  fixed  at  16  per  cent  of  the  pre- 
miums of  these  renewals,  and  we  believed 
that  you  would  be  Interested  in  securing  these 
renewals  In  order  that  you  might  build  up 
a  large  and  profitable  business  for  your 
agency.  We  have  been  advised  by  your 
firm,  however,  that  inasmuch  as  you  have 
agreed  to  pay  us  fifteen  per  'cent  of  the  first 
renewal  premiums  you  will  not  incur  any 
expense,  even  though  it  be  such  as  a  com- 
mission to  a  solicitor  or  reasonable  expense  in 
other  Instances,  to  secure  the  renewals  of 
any  of  this  business  written  by  us.  And  we 
are  further  advised  that  you  will  incur  rea- 
sonable expenses  of  exactly  similar  kind  In 
the  management  of  the  business  written  by 
your  our  agency  and  in  securing  new  business, 
and  we  are  told  that  we  ihust  secure  these 
renewals  otherwise  you  will  produce  such 
a  condition  of  affairs  as  will  bring  about  the 
necessary  cancellation  of  a  considerable  num- 
ber of  these  policies,  thus  defeating  our  right 
to  the  fifteen  per  cent  according  to  your  con- 
tention. When  this  matter  was  brought  to 
our  attention  in  your  letter  of  May  2d,  we 
firote  under  date  of  May  3d,  telling  you  that 
we  were  entitled  to  credit  of  15  per  cent,  in 
accordance  with  our  contract,  of  all  policies 
renewed. 

"We  understood,  and  so  did  you,  that  we 
were  retiring  from  the  business  and  you 
were  to  conduct  it,  bearing  the  expense  of 
same.  By  your  letter  of  May  3rd  you  advised 
us  that  you  declined  to  credit  our  account 
with  any  amount  on  policies  you  renewed 
through  solicitors,  even  though  these  policies 
renewed  are  renewals  of  policies  issued 
through  our  agency,  if  the  solicitor  requires 
a  commission  such  as  is  customary  to  be  paid, 
and  such  as  you  say  you  will  pay  on  your  our 
own  line  of  business. 

"When  we  discovered  your  intention  in  this 
respect  we  then  sent  you  our  letter  of  May 
4th,  to  which  you  liave  never  yet  replied. 

"On  May  8th  we  called  upon  you  again 
specifically  to  reply  to  our  letter  of  May  4th, 
and  in  return  received  your  letter  of  May 
10th,  in  which  you  purposely  deal  in  gen- 
eralities, and  adroitly  evade  any  reference 
to  our  letter  of  May  4th. 

"From  your  conduct  in  this  matter  we  see 
plainly  that,  according  to  a  fair  and  reason- 
able construction  of  the  contract,  you  do  not 
Intend  to  comply  with  its  spirit  and  when 
these  solicitors  have  to  make  other  arrange- 
ments to  place  their  insurance  you  will  have 
lost  the  hold  on  the  business  and  we  will 
have  lost  our  fifteen  per  cent 

"We  decline  to  submit  to  this  kind  of  treat- 
ment, and  we  simply  desire  to  advise  you 
how  we  feel  in  respect  to  it,  and  we  shall 
promptly  take  steps  to  prevent  a  sacrifice 
and  further  loss  to  ourselves  by  having  enter- 


ed into  an  agreement  with  you  which  you 
have  broken. 

"Very  respectfully,  Qrubb  Bros.** 

Moore,  Clemens  Se  Ca  made  no  reply  to 
the  letter  of  Grubb  Bros,  of  May  23,  1900. 
and  some  time  afterwards  Grubb  Bros,  en- 
gaged in  the  fire  insurance  business  on  their 
own  account  contrary  to  the  provisions  of 
the  agreement  with  Moore,  Clemens  &  Co. 
In  July  following,  Moore,  Clemens  &  Co.  filed 
their  bill  against  Grubb  Bros.,  in  which  they 
set  out  the  agreement  and  the  correspondence 
between  the  parties,  and  their  construction 
of  the  contract  which  they  allege  they  after- 
wards receded  from.  They  further  alleged 
that  Grubb  Bros,  had  violated  the  agreement 
In  re-entering  the  business  of  fire  insurance 
agents,  in  refusing  to  surrender  certain  per- 
sonal property  named,  and  in  collecting  and 
retaining  certain  premiums  to  which  they 
were  not  entitled ;  that  they  were  insolvent 
as  shown  by  certain  papers  exhibited;  and 
that,  if  permitted  to  continue  in  the  business 
of  fire  insurance  agents,  in  violation  of  their 
agreement  the  loss  of  the  complainants 
would  be  irreparable.  The  prayer  of  the  bill 
was  that  Grubb  Bros,  "be  enjoined  and  re- 
strained from  soliciting  fire  insurance  for 
other  companies  than  those  represented  by 
your  orators,  and  from  carrying  on  the  busi- 
ness of  fire  insurance  agents,  except  under 
their  contract  with  your  orators,  within  the 
territory  designated  above,  and  that  they  be 
required  to  specifically  execute  and  perform 
said  contract  in  good  faith  and  with  rea- 
sonable accuracy,  and  to  deliver  to  your 
orators  the  furniture  and  fixtures  and  other 
articles  sold  them  and  not  yet  delivered, 
that  an  account  may  be  taken  of  the  pre- 
miums received  by  them"  of  a  certain  char- 
acter, "and  that  they  be  charged  with  the 
same,"  and  for  general  relief. 

An  injunction  as  prayed  for  was  granted 
upon  the  filing  of  the  bill.  Grubb  Bros,  de- 
murred to  and  answered  the  UlL  Among 
the  grounds  of  demurrer  assigned  were  the 
following,  viz. :  That  the  bill  did  nor  make  out 
a  case  for  the  specific  execution  of  tVe  agree- 
ment between  the  parties,  because  there  was 
no  averment  in  it  that  the  compiainaits  had 
kept  and  performed  the  agreement  om  their 
part,  or  that  they  were  ready  and  Wiling 
to  do  so,  and  because  they  had  a  coLiplete 
and  adequate  remedy  at  law.  In  their  an- 
swer, after  giving  their  construction  ot  the 
agreement  and  the  correspondence  between 
the  parties,  they,  among  other  things,  -aHege 
that  the  complainants  did  not  by  their  letter 
of  May  10th  agree  to  give  them  credit  for  the 
15  per  cent  of  the  premiums  on  the  first  re- 
newals of  the  policies  previously  Issued 
through  the  defendants*  agencies,  but  on  the 
contrary,  in  interviews  between  the  parties  be- 
tween that  date  and  the  23d  of  that  month 
they  expressly  refused  to  do  so;  that  It  he 
complainants  not  only  refused  to  credit  tbt^ 
with  said  15  per  cent  of  the  premiums,  but 
so  conducted  their  business  that  much  of  the 


Va.) 


GBUBB  BBO&  v.  MOORE,  CLE^MENS  St  CO. 


761 


insurance  which  had  been  done  in  companies 
which  the  defendants  represented  was  not 
renewed  in  any  of  those  companies,  but  was 
taken  out  In  other  companies,  thus  greatly 
damaging  the  business  which  the  defendants 
had  built  up,  and  if  that  course  of  conduct 
was  continued  it  would  result  in  greatly  re- 
ducing the  amount  they  were  entitled  to  and 
would  have  received  udder  the  agreement,  if 
it  had  been  carried  out  in  good  faith  on  the 
part  of  the  complainants;  that  in  this  con- 
dition of  affairs  the  defendants  wrote  the 
letter  of  May  23d,  and  receiving  no  reply 
thereto  within  a  reasonable  time,  or  at  all, 
they  did  go  into  the  fire  insurance  business 
again,  in  order  to  protect  themselves  from 
loss  and  damage  which  were  resulting  and 
would  result  from  the  violation  of  the  agree- 
ment on  the  part  of  the  complainants,  which 
oould  not  be  adequately  compensated  in  ac- 
tions at  law  for  damages,  or  in  a  court  of 
equity  for  specific  performance,  since  the  pol- 
icies taken  out  through  the  agency  of  the  de- 
fendants ran  through  periods  of  from  one  to 
five  years,  and  the  nature  of  the  agreement 
was  such  that  unless  the  complainants  were 
honestly  disposed  to  carry  it  out  they  could 
not  be  compelled  to  do  so.  The  answer  de- 
nied generally  the  allegations  of  the  bill,  ex- 
cept as  admitted  or  explained. 

Upon  the  hearing  of  the  cause  the  court 
rendered  a  final  decree  perpetuating  the  in- 
junction theretofore  granted,  restraining 
Grubb  Bros,  from  engaging  in  or  carrying 
on  the  business  of  fire  insurance  agents  In 
the  territory  named  in  the  agreement,  and 
directing  them  to  deliver  the  said  typewriter 
and  other  chattels  In  their  possession  to  the 
complainants  upon  demand.  To  that  decree 
this  appeal  was  granted. 

E.  E.  Garrett,  for  plaintiff  in  error.  Alex- 
ander &  Alexander,  for  defendant  in  error. 

BUCHANAN,  J.  The  errors  assigned  and 
relied  on  are  that  the  trial  court  erred  in 
overruling  the  demurrer  to  the  bill,  and  in 
perpetuating  the  injunction  granted  upon  the 
proofs  upon  the  final  bearing. 

In  the  view  the  court  takes  of  the  case, 
it  is  unnecessary  to  pass  upon  the  questions 
raised  by  the  demurrer;  for  if  it  be  conced- 
ed that  the  allegations  of  the  bill,  including 
the  statements  in  the  exhibits  filed  therewith 
and  made  a  part  thereof,  state  a  case  en- 
titling the  complainants  to  have  the  agree- 
ment specifically  executed,  or  to  have  the  de- 
fendants enjoined  from  violating  the  con- 
tract on  their  part,  the  proof  does  not  sus- 
tain those  allegations. 

Specific  performance  of  a  contract  may 
frequently  be  enforced,  either  by  a  direct 
decree  to  that  effect,  or  by  an  injunction  re- 
straining a  party  from  doing  what  he  has 
agreed  not  to  do;  but  whether  enforced  in 
the  one  way  or  the  other,  the  principles 
which  govern  a  court  of  equity  in  the  exer- 
cise of  such  jurisdiction  are  the  same.  4 
Pom.  Eq.  Jur.  I  1431 ;  6  Pom.  Eq.  Jur.  §  271 ; 


26  Am.  &  Eng.  Enc.  L.  15;  22  C^c.  844.  815. 

The  general  rule  is  that  a  court  of  equity 
will  not  specifically  enforce  a  contract  at 
the  suit  of  a  party  who  is  himself  in  de- 
fault in  respect  thereto,  or  has  himself  vio- 
lated its  terms  and  obligations.  Powell,  eta, 
V.  Berry,  etc..  91  Va.  568,  22  S.  E.  365;  Cox 
V.  Cox,  26  Grat  305,  308,  309;  Bowles  v. 
Woodson,  6  Grat.  78;  Harvie  v.  Banks,  1 
Rand.  408;  Vail  v.  Nelson,  4  Rand.  478; 
Jones  V.  Roberts,  6  Call,  187,  200,  3  Am.  Dec. 
576;  26  Am  &  Eng.  Enc  L.  (2d  Ed.)  p.  70; 
22  Cyc.  852,  853;  2  High  on  Injunctions 
(3d  Ed.)  §  1119 ;  Fry  on  Spec  Perf.  (2d  Am. 
Ed.)  §  608;    6  Pom.  Eq.  Jur.  |  805. 

The  general  rule  and  an  exception  to  it 
are  thus  stated  by  Judge  Staples  in  deliver- 
ing the  opinion  of  the  court  in  Cox  v.  Cox, 
supra:  "EJvery  bill  for  the  specific  execution 
of  a  contract  is  an  application  to  the  sound 
discretion  of  the  court  It  is  not  a  case 
requiring  the  interposition  of  the  courts  ex 
debito  justitlfle,  but  rests  in  their  discretion, 
upon  all  the  circumstances.  He  who  seeks 
the  exercise  of  this  extraordinary  jurisdic- 
tion must  show  a  contract,  certain  and  def- 
inite in  its  terms;  that  he  himself  is  in  no 
default,  but  has  performed  his  part  of  the 
agreement,  or,  in  the  language  of  the  judges, 
that  be  is  *ready,  desirous,  prompt,  and  eager* 
to  do  so.  ♦  ♦  ♦  When  the  party  seeking 
performance  is  himself  in  default,  whether 
he  can  have  it  or  not  depends  in  a  great 
measure  upon  how  far  the  default  goes  to 
the  essence  of  the  contract" 

If  the  only  default  of  the  complainants 
had  been  their  failure  and  refusal  for  a  time 
to  credit  the  defendants  with  the  15  per 
cent  of  the  first  renewal  .premiums  in  cases 
where  the  complainants  had  to  pay  commis- 
sions or  a  per  cent  to  solicitors  of  insurance 
who  had- formerly  acted  for  the  defendants, 
it  would  not  have  been,  perhaps,  under  the 
facts  of  this  case,  such  a  failure  to  perform 
on  the  part  of  the  complainants  as  would 
have  justified  a  court  of  equity  in  refusing 
to  enjoin  the  defendants  from  establishing  a 
fire  insurance  agency  in  violation  of  their 
agreement  But  this  was  by  no  means  all 
of  their  default  in  keeping  and  performing 
the  contract.  It  was  clearly  their  duty  im- 
der  the  agreement  to  make  reasonable  ef- 
forts to  renew  the  policies  of  insurance  which 
had  been  issued  through  the  agency  of  the 
defendants  by  the  line  of  insurance  com- 
panies which  the  latter  did  or  had  repre- 
sented at  the  time  the  agreement  was  en- 
tered into.  It  was  of  the  greates.t  impor- 
tance to  the  defendants  that  the  complain- 
ants should  In  good  faith  exercise  reasonable 
diligence  In  the  performance  of  that  duty, 
since  the  only  consideration  which  the  de- 
fendants were  to  receive  for  the  transfer  of 
their  business  as  Insurance  agents,  the  books 
and  records  and  good  will  pertaining  thereto, 
and  their  office  furniture  and  fixtures,  was 
the  15  per  cent  of  the  first  renewal  pre- 
miums on  such  policies.    The  preponderance 
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of  evidence  shows  that  the  complainants 
were  unwilling  to  incur  the  usual  and  custo- 
mary labor  and  expense  incident  to  the  re- 
newal of  such  policies ;  that  they  refused  to 
pay  the  commissions  to  which  certain  solici- 
tors of  insurance,  who  were  subagents  of 
the  defendants  at  the  time  the  agreement 
was  entered  into,  were  entitled  in  having 
policies  renewed  in  companies  represented 
by  the  defendants;  and  that  this  refusal  re- 
sulted in  such  policies  being  renewed  in  oth- 
er companies  and  the  loss  of  the  15  per  cent, 
of  such  renewal  premiums  by  the  defendants. 

The  complainants  having  failed  to  keep 
and  perform  their  contract  in  this  respect, 
which  went  to  the  essence  of  the  agreement, 
they  are  not  entitled  to  have  a  direct  de- 
cree for  specific  performance,  nor  to  a  de- 
cree restraining  the  defendants  from  violat- 
ing the  agreement  on  their  part;  but  the 
parties  should  be  left  to  their  remedies  at 
law. 

We  are  of  opinion,  therefore,  to  reverse 
the  decree  appealed  from,  and  enter  such  de- 
cree as  the  circuit  court  ought  to  have  en- 
tered, dismissing  the  bill  with  costs  and 
without  prejudice. 

Reversed. 


(108  Va.  14) 

ROBINSON  V.  CITY  OF  NORFOLK. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  190o.) 

1.  Taxation  —  Constitutional  Pbovisions— 
''Tkbsitobial  Lnnrs." 

In  the  Constitution  dividing  the  state  into 
counties  and  magisterial  districts,  cities,  and 
towns,  and  fixing  the  'territorial  Ihnits*'  of  each, 
making  them  distinct  and  separate  from  each 
other  for  the  purpose  of  taxation,  the  words 
'^territorial  limits"  mean  the  actual  boundaries 
of  each  of  such  subdivisions  as  the  same  are 
fixed  by  law. 

2.  Sahi^-TebbitobiaIj  Limitations. 

One  subdivision  of  the  state  cannot  be  taxed 
for  the  benefit  of  another. 
8.  Licenses  —  Power  to  Requibs  —  Revenue 
OB  Police  Pubposes. 

Where  any  imposition  is  laid  on  persons  or 
property  under  a  general  taxing  ordinance,  the 
only  conclusion  that  can  be  drawn  is  that  such 
tax  is  laid  for  revenue  purposes  alone,  unleass 
the  contrary  is  made  clearly  to  appear,  and, 
to  construe  a  general  taxine  ordinance  as  a 
police  ordinance,  it  must  be  shown  that  the  tax 
collected  thereunder  is  devoted  to  the  expense 
incident  to  carrying  out  its  provisions. 
4.  Theatebs  and  Shows  —  Regulation— Li- 
cense—Poweb  to  Requibb  —  Tebbitobial 
Limits. 
Code  1887.  |  1032  [Va.  Code  1904,  p.  487], 
providing  that  the  jurisdiction  of  the  corporate 
authorities  of  each  town  and  city  in  criminal 
matters  and  for  imposing  and  collecting  a  li- 
cense tax  <m  all  shows,  performances,  and  ex- 
hibitions shall  extend  one  mile  beyOnd  the  cor- 
porate limits  of  such  town  or  city,  is  invalid  in 
so  far  as  it  authorizes  a  city  to  levy  a  license 
tax  on  a  circus  exhibiting  beyond  its  territorial 
limits  for  the  sole  purpose  of  raising  revenue 
to  defray  the  general  expenses  of  such  dty. 

Appeal  from  Law  and  Chancery  Court  of 
Olty  of  Norfolk. 

Action  by  the  city  of  Norfolk  against  John 
F.  Robinson  to  collect  a  license  tax.    From  a 


Judgment   for   plaintifT,    defendant   appeals. 
Reversed. 

Jas.  F.  Duncan,  for  appellant  Loyall  & 
Taylor,  for  appellee. 

HARRISON,  J.  This  action  of  trespass  on 
the  case  in  assumpsit  involves  the  right  of 
the  city  of  Norfolk  to  assess  a  circus  with 
a  license  tax;  that  is,  exhibiting  beyond 
the  territorial  limits  of  the  dty,  but  within 
one  mile  of  such  limits. 

The  facts  agreed  of  record  are  as  follows: 
**That  John  F.  Robinson  gave  a  circus  per- 
formance on  September  16, 1906,  wholly  with- 
in the  county  of  Norfolk,  within  one  mile  of 
the  corporate  limits  of  the  city  of  Norfolk, 
but  the  territorial  limits  of  the  city  of  Nor- 
folk do  not  extend  to  the  locality  where 
said  performance  was  given.  That  no  parade 
in  said  city  was  given.  That  this  suit  is 
brought  to  collect  a  license  tax  imposed  by 
the  city  of  Norfolk  under  section  55  of  an 
ordinance  of  the  city  of  Norfolk  adopted 
by  the  select  and  common  councils  of  said 
city  on  the  10th  and  14th  of  April,  1906,  and 
approved  by  the  mayor  April  21,  1906.  That 
such  parts  of  the  charter  and  ordinances  of 
the  city  of  Norfolk  as  are  pertinent  to  the 
subject-matter  hereof  shall  be  admissible. 
That  the  license  tax  authorized  and  collected 
by  section  55  above  Is  not  applied  to  the  spe- 
cial object  of  defraying  the  expenses  incident 
to  the  police  or  other  protection  furnished 
circus  performances,  but  to  the  general  ex- 
penses of  the  city. 

"That  the  said  John  F.  Robinson  paid  the 
license  tax  In  the  county  of  Norfolk  imposed 
by  the  state  of  Virginia. 

'*That  the  decision  in  this  suit  shall  deter- 
mine the  issue  In  the  suit  of  the  City  of  Nor- 
folk V.  Bamum  &  Bailey,  Limited,  pending 
In  this  court" 

The  whole  matter  of  law  and  fact  was 
heard  and  determined  by  the  court,  and  Judg- 
ment rendered  in  favor  of  the  city  for  the 
XA  assessed,  with  interest  and  costs. 

This  demand  of  the  city  is  in  pursuance 
of  section  55  of  its  general  tax  ordinance.  Im- 
posing taxes  upon  property,  persons,  and  li- 
censes for  all  city  purposes;  and  is  as  fol- 
lows: 

•*Sec.  55.  Circuses  or  menageries,  within 
the  city  or  within  one  mile  of  the  boundary 
thereof,  for  every  twenty-four  hours  or  part 
thereof,  including  one  parade,  $350.00  each, 
and  for  each  parade  of  a  circus  or  menagerie, 
not  included  In  the  above,  $350.00.  Side 
shows,  for  each  tent,  within  the  city,  or  with- 
in one  mile  of  the  boundary  thereof,  $25.00 
for  every  twenty-four  hours  or  part  thereof." 

The  city  of  Norfolk  relies  upon  section 
1032  of  the  Code  as  its  authority  for  this  or- 
dinance and  the  assessment  of  the  license 
tax  therein  provided  for.  That  section  is  as 
follows: 

*'The  Jurisdiction  of  the  corporate  authori- 
ties of  each  town  or  city,  in  criminal  matters 
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and  for  imposing  and  collecting  a  license 
tax  on  all  shows,  performances,  and  exhibi- 
tions, shall  extend  one  mile  beyond  the  cor- 
porate limits  of  such  town  or  city." 

The  payment  of  this  tax  is  resisted  by  the 
defendant  as  an  unwarranted  and  invalid 
exercise  of  the  taxing  power  by  the  city 
of  Norfolk. 

For  the  purposes  of  taxation,  the  Constitu- 
tion has  divided  the  state  into  counties  and 
magisterial  districts,  cities,  and  towns.  Each 
of  these  subdivisions  has  its  territorial  lim- 
its fixed;  each  being  distinct  and  separate 
from  the  other.  What  is  meant  by  the  words 
"territorial  limits,"'^In  section  168  of  the  Con- 
stitution [Va.  Code  1904,  p.  cclxii],  is  the 
actual  boundaries  of  each  of  such  subdivi- 
sions, as  the  same  are  fixed  by  law.  It  would 
seem  to  be  fundamental  that  one  of  these 
communities  cannot,  for  its  own  benefit,  tax 
one  of  the  others  which  has  no  share  in  the 
benefit  to  be  derived  from  such  taxation. 

The  circus  in  question  was  being  exhibited 
in  Norfolk  county.  The  territorial  limits  of 
that  county  embraced  the  whole  county,  and 
it  cannot  be  seriously  contended  that  the  Leg- 
islature can  create  a  taxing  district  in  a 
county  from  which  a  city  shall  raise  revenue 
for  the  exclusive  benefit  of  such  city. 

The  principle  that  one  territory  cannot  be 
taxed  for  the  l)enefit  of  another  is  funda- 
mental and  well  recognized  by  the  authori- 
ties on  the  subject  It  does  not  rest  alone 
upon  the  theory  of  taxation  without  repre- 
sentation, but  upon  the  principle  that  private 
property  cannot  be  taken  for  anything  but  a 
public  use.  Cooley  on  Taxation  (2d  Ed.)  c 
5,  p.  140  et  seq.,  and  cases  cited. 

At  pages  141  and  142  this  learned  author 
says:  "It  can  therefore  be  stated  with  em- 
phasis that  the  burden  of  a  tax  must  be  made 
to  rest  upon  the  state  at  large,  or  upon  any 
particular  district  of  the  state,  according  as 
the  purpose  for  which  it  is  levied  is  of  gener- 
al concern  to  the  whole  state,  or,  on  the  oth- 
er hand,  pertains  only  to  the  particular  dis- 
trict. A  state  purpose  must  be  accomplished 
by  state  taxation;  a  county  purpose  by 
county  taxation;  or  a  public  purpose  for  any 
inferior  district  by  taxation  of  such  district 
This  is  not  only  Just  but  it  is  essential.  To 
any  extent  that  one  man  is  compelled  to  pay 
in  order  to  relieve  others  of  a  public  burden 
properly  resting  upon  them,  his  property  is 
taken  for  private  purposes,  as  plainly  and 
palpably  as  it  would  be  if  appropriated  to 
the  payment  of  the  debts  or  the  discharge  of 
obligations  which  the  person  thus  relieved  by 
his  payments  might  owe  to  private  parties.*' 
%^d,  .igaLn,  at  page  161,  it  is  said:  "It  is 
certainly  difficult  to  understand  how  the  tax- 
ation of  a  district  can  be  defended  where  peo- 
ple have  no  voice  in  voting  it,  in  selecting  the 
purposes,  or  in  expending  it." 

The  only  case  in  Virginia  on  the  subject 
of  extraterritorial  taxation  is  Langhorne, 
etc,  V.  Robinson,  20  Grat.  661.  In  this  case 
an  act  which  authorized  the  city  of  Lynch- 


burg to.  tax  property  within  its  corporate 
limits  and  for  one-half  a  mile  beyond  its 
boundaries  for  the  purpose  of  paying  interest 
on  bonds  of  the  Virginia  &  Tennessee  Rail- 
road Company  was  held  by  a  divided  court 
to  be  constitutional  This  has  been  termed 
by  Judge  Cooley  a  "doubtful"  case.  Cooley 
on  Taxation,  160.  That  case  arose  under  the 
Constitution  of  1830,  which  imposed  no  re- 
striction upon  the  Legislature  with  respect 
to  its  power  of  taxation;  whereas,  the  exist- 
ing Constitution  provides  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authority 
levying  the  tax.**  It  was  not  until  the  adop- 
tion of  the  Constitution  of  1851  that  it  was 
required  that  taxation  should  be  equal  and 
uniform. 

The  case  of  Langhorne,  etc.,  v.  Robinson 
was  criticised  in  City  of  St  Charles  v.  Nolle, 
51  Mo.  124,  11  Am.  Rep.  440,  which  follows 
the  case  of  Wells  v.  City  of  Weston,  22  Mo. 
384,  66  Am.  Dec.  627.  In  the  latter  case  the 
Legislature  had  undertaken  to  empower  the 
city  to  tax  lands  adjoining  the  city  to  the 
extent  of  half  a  mile  for  local  purposes,  and 
the  city,  under  this  authority*  had  imposed 
taxes  which  the  plaintiff  resisted.  The  court 
pronounced  the  law  unconstitutional,  giving 
as  a  reason  that  the  proper  construction  of 
the  Constitution  in  regard  to  taking  private 
property  for  public  use  is  that  it  can  be  taken 
only  for  public  use,  and  not  for  private  use 
at  all,  and,  when  taken  for  public  use,  there 
must  be  a  Just  compensation  allowed  and 
paid.  To  tax  occupations  outside  of  a  city 
for  the  benefit  of  those  living  in  a  city  is,  in 
effect,  taking  the  property  of  a  citizen  for, 
private  use;  that  Is,  for  the  use  of  a  par- 
ticular community,  of  which  the  outside  citi- 
zen forms  no  part  Whether  it  be  called  a 
tax  or  the  appropriation  of  property,  the  re- 
sult is  precisely  the  same.  Power  to  violate 
those  rights  would  seem  to  be  quite  beyond 
the  lawful  authority  of  any  government,  and 
certainly  the  legislative  department  of  the 
government  cannot  arbitrarily  take  the  prop- 
erty of  one  citizen  to  give  it  to  another,  and, 
of  course,  cannot  authorize  others  to  do  so. 

If  it  were  permissible  for  a  city  to  raise 
revenue  from  circuses  outside  of  its  territo- 
rial limits,  it  would  be  equally  permissible 
for  the  Legislature  to  authorize  that  city  to 
levy  a  tax  upon  any  class  of  property  in  a 
county  contiguous  thereto  for  the  exclusive 
benefit  of  such  city. 

It  is  not  necessary  in  this  case  to  decide 
whether  or  not  the  city  of  Norfolk  can  as- 
sess a  license  tax  against  circuses  either 
within  or  without  its  territorial  limits,  under 
its  police  power,  for  the  purpose  of  police 
regulation,  because  it  clearly  appears  from 
the  record  that  the  circus  tax  in  question 
was  levied  for  the  purpose  of  raising  revenue 
to  defray  the  general  expenses  of  the  city 
government  and  not  for  the  special  purpose 
of  meeting  the  expense  incident  to  such  po- 
lice protection  as  might  be  afforded  the  cir- 
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CUB.  The  agreed  statement  of  facts  shows 
"that  the  license  tax  authorized  and  collected 
under  section  55  of  the  ordinance  is  not  ap- 
plied to  the  special  object  of  defraying  the 
expenses  incident  to  the  police  or  other  pro- 
tection furnished  circus  performances,  but 
to  the  general  expenses  of  the  city.*'  That 
the  tax  in  question  was  intended  for  general 
revenue  purposes  and  not  specially  for  police 
regulation  is  shown  by  the  ordinance  itself, 
the  preamble  to  which  is  as  follows: 

•*1.  Be  it  ordained  by  the  common  and  se- 
lect councils  of  the  city  of  Norfolk,  that  no 
person  shall  engage  in  any  business  in  the 
said  city  of  Norfolk,  for  which  a  license  is 
required  by  the  laws  of  the  commonwealth, 
or  the  ordinances  of  said  city,  without  first 
havhig  applied  for  and  obtained  such  license, 
under  the  penalty  or  penalties  hereinafter 
provided,  as  a  part  of  this  ordinance;  and 
that  for  the  year  beginning  on  the  1st  day  of 
February,  1906,  and  for  each  year  thereafter, 
while  this  ordinance  is  in  force  the  taxes 
on  lands  and  lots,  persons,  incomes  and  other 
property  for  the  support  of  the  city  govern- 
ment, the  payment  of  interest  on  the  city 
debt,  and  for  other  municipal  expenses,  shall 
be  as  follows.** 

Then  follows  the  general  levy  upon  all  sub- 
jects of  taxation,  hicluding  licenses.  As  to 
the  latter,  it  is  ordained  as  follows : 

"14.  Be  it  further  ordained,  that  for  the 
year  beginning  the  first  day  of  May,  1906, 
and  for  each  year  thereafter  until  further 
provision  is  made,  the  license  taxes  on  per- 
sons, firms,  companies,  associations  and  cor- 
porations conducting  business  or  engaged  in 
professional  employment,  or  doing  anything 
for  which  a  license  is  required  In  the  city  of 
Norfolk,  shall  be  as  follows."  Here  follows 
a  long  list  of  callings  upon  which  a  license 
tax  is  imposed;  section  55  being  the  imposi- 
tion of  the  tax  upon  circuses  sought  to  be 
enforced  in  this  case.  It  is  given  a  place 
along  with  the  numerous  sections  imi>osing 
license  taxes  on  every  trade,  calling,  and  oc- 
cupation which  the  councils  could  reach,  and 
no  reason  is  perceived  why  the  city  intended 
section  55  to  be  construed  as  a  police  meas- 
ure any  more  than  it  intended  the  sections 
imposing  a  license  tax  on  the  numerous  oth- 
er callings  named  to  be  construed  as  police 
measures.  It  is  true  that  the  expense  of  the 
police  department  is  paid  from  the  general 
revenues  of  the  city,  but  this  expense  is  mere- 
ly a  part  of  the  whole  general  expense,  and 
does  not  come  from  any  special  source.  This 
ordinance  in  which  section  55  is  found  con- 
stitutes the  regular  annual  revenue  bill  en- 
acted by  the  councils  of  the  city  of  Norfolk, 
and  it  cannot  be  successfully  controverted 
that  every  subject  embraced  therein  is  taxed 
for  raising  revenue  and  for  no  other  purpose. 

The  distinction  between  the  police  power 


and  the  taxing  power  Is  clearly*  drawn  by 
the  authorities. 

In  22  Am.  Sc  Eng.  Enc  L.  p.  917,  the  dif- 
ference is  thus  defined:  'TThe  police  power 
must  also  be  distinguished  from  the  taxing 
power,  and  the  distinction  is  this:  That 
the  taxing  power  is  exercised  for  the  raising 
of  revenue  and  is  subject  to  certain  limita- 
tions, while  the  police  power  is  exercised  on- 
ly for  the  purpose  of  promoting  the  public 
welfare,  and,  though  this  end  may  be  attain- 
ed by  taxing  or  licensing  occupations,  yet  the 
object  must  always  be  regulation,  and  not 
the  raising,  of  revenue,  and  hence  the  re- 
strictions upon  the  taxing  power  do  not  ai>- 
ply." 

In  the  case  of  North  Hudson  Ry.  Ck).  v. 
Hoboken,  41  N.  J.  Law,  71,  the  court  says: 
•*The  exaction  of  license  fees  for  revenue  pur- 
poses is  the  exercise  of  the  power  of  taxation. 
The  distinction  between  the  power  to  license 
and  the  police  regulation  and  the  same  power 
as  a  revenue  measure  is  of  the  utmost  impor- 
tance. If  granted  with  a  view  to  revenue, 
the  amount  of  the  tax,  if  not  limited  by  the 
charter,  is  in  the  discretion  of  the  authori- 
ties. If  given  as  a  police  power,  it  must  be 
exercised  as  a  means  of  regulation  only,  and 
cannot  be  used  as  a  source  of  revenue.*' 

"Only  those  cases  where  regulation  is  the 
primary  purpose  can  be  specially  referred  to 
the  police  power.*'    CJooley  on  Taxation,  587. 

Where  any  imx)08ltion  is  laid  upon  persons 
or  property  under  a  general  taxing  ordinance, 
the  only  conclusion  that  can  be  drawn  is  that 
such  tax  is  laid  for  revenue  purposes  alone, 
unless  the  contrary  is  made  clearly  to  appear. 
To  construe  a  general  taxing  ordinance  as  a 
police  ordinance,  it  must  be  shown  that  the 
tax  collected  thereunder  la  devoted  to  the 
expense  incident  to  carrying  out  its  provi- 
sions. Otherwise  there  would  be  nothing  to 
distinguish  a  revenue  ordinance  from  a  po- 
lice ordinance. 

The  ordinance  in  question  being,  as  shown, 
for  the  purpose  of  raising  revenue  to  defray 
the  general  expenses  of  the  city  government, 
we  are  of  opinion  that  section  55  thereof,  im- 
posing a  license  tax  on  circuses  outside  of  the 
territorial  limits  of  the  city  of  Norfolk,  is 
unwarranted.  And  we  are  further  of  opinion 
that  the  Legislature  cannot  authorize  a  city 
to  levy  a  license  tax  upon  a  circus  exhibiting 
beyond  its  territorial  limits  for  the  sole  pur- 
pose of  raising  revenue  to  defray  the  general 
expenses  of  such  city;  and  that,  in  so  far 
as  section  1032  of  the  Code  1887  [Va.  Code 
1904,  p.  4871  authorizes  such  a  tax,  it  is  in- 
valid. 

For  these  reasons,  the  Judgment  complain-' 
ed  of  must  be  reversed,  and,  this  court  pro- 
ceeding to  enter  such  Judgment  as  the  lower 
court  ought  to  have  entered,  it  is  ordered  that 
thlA  suit  be  dismissed. 
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(108  Va.  141) 

STIMMEL  T.  BENTHALL  et  al. 

(Supreme  Ooart  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  Wbit  6v  BBBOft— DB0I8I0IV8  Rbvikwabud^ 

FlWALITT. 

Plaintiff  moved  for  Judgment  against  de- 
fendant and  hi8  ftnrety,  to  which  the  surety 
pleaded  a  aet-off  of  another  debt  owing  by  plain- 
tiff to  him.  After  triil  the  court  entered  an 
order  that  the  claim  of  the  surety  was  just, 
and  that  he  recover  from  plaintiff  $300,  subject 
to  a  credit  of  ;fl80  claimed  by  plaintiff  against 
defendant  surety,  and  for  costs.  Held,  that  such 
order  constituted  a  final  disposition  of  the  con- 
troversy, subject  to  review  on  writ  of  error. 

2.  Pleading  —  Pbocebdings    bt    Motion  — 
Plea  of  Set- Off. 

Strict  rules  of  pleading  do  not  apply  to 
proceedings  by  motion  and  a  defense  by  way 
of  set-off. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  39.  Pleading,  |  290.} 

8.  Writ  of  Ebbob— Objections  to  Plead- 
ings—Time. 

Defendants  in  error  cannot  make  prelim- 
inary objections  to  pleadings  for  the  first  time 
on  a  writ  of  error. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol.  2,  Appeal  and  Error,  U  1221-1225.] 

4.  Set-Off— Claims  Subject— Statutes. 

Code  1887,  §  3298  [Va.  Code  1904,  p.  17371, 
provides  that  in  a  suit  on  any  debt  a  set-off 
■hall  be  allowed  if  the  persons  against  whom 
snch  claim  is  stand  in  the  rela*tion  of  principal 
and  surety,  and  the  person  entitled  to  the  set- 
off *Ms  the  principal,^'  and  section  3299  [page 
17401  declares  that  in  any  action  on  a  contract 
the  aefendant  mav  plead  failure  of  considera- 
tion, fraud,  breach  of  warranty,  or  any  other 
matter  which  would  entitle  him  to  damages  at 
law  from  the  plaintiff  or  the  person  under  whom 
plaintiff  claimed,  or  to  relief  in  equity,  against 
the  contract,  etc.  Held,  that  section  3200  did 
not  alter  or  modify  section  3298,  but  should  be 
construed  in  pari  materia  therewith,  and  there- 
fore there  could  be  no  set-off  of  a  purely  legal 
demand  owing  by  plaintiff  to  a  surety  alone  on 
the  debt  plaintiff  waa  seeking  to  enforce  under 
either  section. 

Error  to  Circuit  Court  of  Elizabeth  City. 

Motion  by  W.  P.  Stimmel  against  W.  S. 
.Benthall  and  another.  From  a  Judgment  al- 
lowing set-off  on  a  debt  claimed  by  J.  W. 
Benthall  against  plaintiff,  and  in  favor  of 
Bentball  for  the  balance,  plaintiff  brings  er- 
ror.   Reversed. 

Wm.  C.  L.  Taliaferro,  for  plaintiff  in  error. 
F.  S.  Collier  and  John  W.  Friend,  for  de- 
fendants in  error. 

KEITH,  P.  W.  P.  Stimmel  filed  bis  no- 
tice in  writing  of  a  motion  for  judgment  for 
$180  in  the  circuit  court  of  the  county  of 
Elizabeth  City,  due  by  contract,  in  which 
W.  S.  Benthall  was  principal,  and  J.  W.  Ben- 
thall was. surety.  The  principal  seems  to 
have  filed  no  plea.  The  surety  J.  W.  Ben- 
tball filed  a  plea  of  set-off,  the  legal  effect 
of  which  is  that  W.  P.  Stimmel,  for  a  val- 
uable consideration,  agreed  and  bound  him- 
self to  pay  to  J.  W.  Benthall,  the  surety, 
the  sum  of  $300;  that  he  was  willing  to  set 
off  and  allow  the  sum  of  money  remaining 
due  to  the  plaintiff  upon  the  contract  set  out 
in  thft  noticcb  to  wit,  the  sum  of  $180,  against 


the  $300,  and  asked  judgment  for  the  bal- 
ance over  and  above  that  amount. 

To  this  plea  Stimmel  replied  as  follows: 
'The  said  plaintiff  comes  and  says  that  the 
said  J.  W.  Bentball,  one  of  the  defendants  in 
this  action,  should  not  have  and  maintain 
his  special  plea  of  set-off  filed  herein,  because 
the  said  plaintiff  never  agreed  to  pay  the 
said  sum  of  $300  to  the  said  J.  W.  Benthall; 
because  even  if  he  had  agreed  to  do  so  the 
said  promise,  being  a  promise  to  pay  the 
debt  of  another,  was  not  In  writing;  and 
because  the  said  J.  W.  Benthall  stands  in 
the  relation  of  surety  In  this  action  for  the 
debt  due  by  the  said  W.  S.  Benthall  to  this 
plaintiff,  and  if  such  debt  be  owing  by  the 
said  plaintiff  to  the  said  J.  W.  Benthall,  as 
described  in  his  said  plea,  such  debt  cannot 
in  this  action  be  pleaded  by  such  surety  as 
a  proper  set-off.  And  this  he  prays  may  be 
inquired  of  by  the  country."  » 

Thereupon  the  court  entered  the  following 
order:  "This  day  came  the  parties,  by  their 
attorneys,  and  the  defendant  J.  W.  Benthall, 
having  filed  an  afl!idavit  and  plea  in  the  na- 
ture of  a  set-off  to  the  claim  of  the  plaintiff 
in  the  motion  mentioned  at  rules  in  the 
clerk's  oflSce  of  this  court,  the  plaintiff  by 
counsel  asked  leave  to  reply  specially  In 
writing  thereto,  which  replication  being  filed 
by  leave  of  the  court,  issue  is  joined  as  to 
the  plaintiff  and  said  J.  W.  Benthall,  and 
neither  party  demanding  a  jury  submitted 
all  question  of  law  and  fact  for  trial  by  the 
court,  and  the  court,  having  partially  heard 
the  evidence  and  arguments  of  counsel,  but 
unable  to  complete  the  hearing  of  the  same, 
doth  continue  the  further  hearing  of  this 
cause  until  to-morrow  morning  at  10:30 
o'clock."  On  the  next  day  the  evidence  was 
concluded,  and  the  court  entered  the  follow- 
ing order:  "This  day  again  came  the  par- 
ties by  their  attorneys,  and  the  court,  hav- 
ing heard  the  remainder  of  the  evidence  and 
arguments  of  counsel.  Is  of  the  opinion  that 
the  claim  of  the  defendant  J.  W.  Benthall 
in  his  special  plea  of  set-off  mentioned  is 
just  and  proper.  It  is  therefore  considered 
by  the  court  that  the  defendant  J.  W.  Ben- 
thall recover  of  the  plaintiff,  W.  P.  Stimmel, 
the  sum  of  $300,  subject  to  a  credit,  how- 
ever, of  $180,  being  the  amount  by  the  said 
defendant  In  his  said  special  plea  of  set-off 
claimed,  less  the  amount  to  said  notice  of 
said  plaintiff  claimed  by  the  plaintiff  against 
him,  the  said  J.  W..  Benthall,  as  surety  for 
the  other  defendant  W.  S.  Benthall.  It  is 
further  considered  by  the  court  that  the 
said  defendant  J.  W.  Benthall  recover  of 
the  said  plaintiff,  W.  P.  Stimmel,  his  costs 
by  him  about  his  suit  in  this  behalf  ex- 
pended." 

To  that  judgment  a  writ  of  error  was  ob- 
tained by  W.  P.  Stimmel. 

Defendants  In  error  suggest  to  the  court 
that  the  writ  has  been  Improvidently  award- 
ed; that  the  case  has  not  been  disposed  of  us 
to  W.  S.  Benthall:    and  that  the  judgment 
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was  not  therefore  final,  and  the  case  should 
be  remanded  for  further  proceedings  to  be 
had  therein. 

In  this  Tlew  we  cannot  concur.  We  think 
the  Judgment  which  we  have  recited  com- 
pletely disposed  of  the  controversy,  and 
ended  the  Case. 

It  is  also  insisted  by  the  defendants  In 
error  that  the  replication  was  not  an  answer 
to  the  special  plea,  and  that  a  joinder  in 
such  a  replication  could  not  Import  any  force 
or  effect  to  it,  and,  further,  that  the  replica- 
tion is  bad  for  duplicity,  and  that  the  plain- 
tiff cannot  at  the  same  time  make  more  than 
one  answer  to  the  same  plea. 

If  those  objections  had  been  made  In  the 
trial  court,  they  would  not  perhaps  have  been 
without  force;  but,  under  the  circumstances 
of  this  case,  they  caimot  prevail  here.  The 
action  was  a  motion,  and  the  defense  a  plea 
of  set-oflT.  This  court  has  upon  numerous  oc- 
casions said  that  both  with,  respect  to  the 
proceeding  by  motion  and  the  defense  by  way 
of  set-ofT  the  strict  rules  of  pleading  do 
not  apply.  Stimmel,  in  his  replication,  ij:  is 
true,  denies  that  he  had  ever  agreed  to  pay 
the  sum  demanded  in  the  set-off,  that  if  he 
had  promised  to  do  so  it  was  a  promise  to 
pay  the  debt  of  another,  and  was  not  in  writ- 
ing, and  that  J.  W.  Benthall,  being  sued  as 
surety,  could  not  set  off  against  the  demand 
of  the  plaintiff  a  debt  due  to  himself  as 
principal;  which  replication,  the  order  of 
the  court  says,  being  filed  by  leave  of  court, 
issue  Is  Joined  as  to  the  plaintiff  and  the 
said  J.  W.  Benthall,  and  neither  party  de- 
manding a  Jury  submitted  all  questions  of 
law  and  fact  for  trial  by  the  court.  The 
court  heard  the  evidence  and  arguments  of 
counsel,  and  gave  Judgment  There  is  not 
a  suggestion  of  objection  on  the  part  of  any 
one  to  the  pleading.  We  think,  therefore, 
that  these  preliminary  objections  now  made 
for  the  first  time  by  defendants  In  error  are 
without  merit.  Deatrick's  Adm'r  v.  State 
Life  Ins.  Co.,  107  Va.  — .  59  S.  B.  489. 

We  come,  now,  to  consider  the  assignments 
of  error  presented  in  the  petition. 

Section  3298  of  the  Code  of  1887  [Va.  C6de 
1904,  p.  1737]  provides:  "In  a  suit  for  any 
debt,  the  defendant  may  at  the  trial  prove, 
and  have  allowed  against  such  debt,  any 
payment  or  set-off  which  is  so  described  In 
his  plea,  or  in  an  account  filed  therewith,  as 
to  give  the  plaintiff  notice  of  its  nature,  but 
not  othewlse.  Although  the  claim  of  the 
plaintiff  be  Jointly  agafnst  several  persons, 
and  the  set-off  Is  of  a  debt  not  to  all  but  only 
to  a  part  of  them,  this  section  shall  extend 
to  such  set-off,  if  it  appear  that  the  persons, 
against  whom  such  claim  is,  stand  In  the  re- 
lation of  principal  and  surety,  and  the  per- 
son entitled  to  the  set-off  is  the  principal." 

In  this  case  Stimmel  was  the  plaintiff,  W. 
S.  Benthall  was  the  principal,  and  J.  W. 
Benthall  was  the  surety.  The  set-off  describ- 
ed in  the  plea  is  not  of  a  debt  due  to  W.  S. 
Benthall,  but  of  a  debt  due,  if  at  all,  by  the 


plaintiff  to  J.  W.  Benthall,  the  surety,  and 
comes  plainly  within  the  provision  of  the 
section  Just  quoted,  and  under  this  section 
vras  not  admissible  as  a  defense  against  the 
demand  sued  upon. 

Section  3299  of  the  Code  of  1887  [Va.  Code 
1904,  p.  1740]  Is  as  follows:  "In  any  action 
on  a  contract,  the  defendant  may  file  a  plea, 
alleging  any  such  failure  in  the  consideration 
of  the  contract,  or  fraud  in  its  procurement, 
or  any  such  breach  of  any  warranty  to  him 
of  the  title  or  the  soundness  of  personal 
property,  for  the  price  or  value  whereof  he 
entered  into  the  contract,  or  any  other  matter 
as  would  entitle  him  either  to  recover  dam- 
ages at  law  from  the  plaintiff,  or  the  person 
under  whom  the  plaintiff  claims,  or  to  re- 
lief in  equity,  in  whole  or  in  part,  against 
the  obligation  of  the  contract;  or,  if  the 
contract  be  by  deed,  alleging  any  such  mat- 
ter arising  under  the  contract,  existing  be- 
fore its  execution,  or  any  such  mistake  there- 
in, or  in  the  execution  thereof,  or  any. such 
other  matter  as  would  entitle  him  to  such 
relief  in  equity;  and  in  either  case  alleging 
the  amount  to  which  he  is  entitled  by  reason 
of  the  matters  contained  in  the  plea.  Ever> 
such  plea  shall  be  verified  by  affldavit.** 

It  will  be  observed  that  the  claim  of  set- 
off here  is  for  a  purely  legal  demand.  The 
plea  alleges  a  promise,  for  a  lawful  consider- 
ation, made  by  Stimmel  to  J.  W.  Benthall, 
to  pay  the  latter  the  sum  of  $300.  It  was 
a  transaction  wholly  independent  of  the  con- 
tract upon  which  Stimmel's  motion  was- 
founded.  It  has  in  it  no  element  of  equity. 
There  is  no  intimation  or  suggestion  in  the 
plea  that  any  of  those  equities  exist  which 
grow  out  of  the  insolvency  of  the  plaintiff, 
nor  indeed  is  there  anything  which  indicates 
the  existence  of  an  equity  of  any  character 
whatever,  b\it  is  the  assertion,  we  repeat,  of 
a  naked  legal  demand. 

We  have  seen  that  it  could  not  be  pleaded 
under  section  3298.  It  does  not  present  un- 
der section  3299  the  case  of  a  failure  of  con- 
sideration in  the  contract,  or  fraud  in  Its 
procurement,  or  any  breach  of  ahy  warranty 
of  title  or  soundness  of  the  personal  proper- 
ty for  the  price,  or  value  whereof  the  con- 
tract was  entered  into.  All  these  defenses 
plainly  apply  to  a  party  to  the  contract  up- 
on which  the  action  Is  foimded,  and  the 
words  "or  any  other  matter  as  would  entitle 
him  to  recover  damages  at  law  from  the 
plaintiff,"  which  are  an  addition  to  the  sec- 
tion as  found  in  the  Code  of  1849,  are  sim- 
ilarly confined  in  their  operation.  It  en- 
larges the  subject  of  set-offs,  and  extends 
them  beyond  the  limits  of  sectiofi  3208,  but 
was  not  intended  to  alter  or  modify  that 
provision  of  section  3298  which  excludes  the 
right  of  a  surety  to  set  off  against  the  de- 
mand preferred  against  him  in  that  charac- 
ter a  claim  due  to  him  as  principal  by  the 
plaintiff.  The  two  sections  are  in  pari  ma- 
teria, and  are  to  be  construed  together  and 
effect  given  to  both. 
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We  are  of  opinion,  therefore,  that  the  plea 
of  set-off  should  have  been  rejected,  and  that 
the  Judgment  of  the  circait  court  should  be 
reversed;  and  this  court  will  enter  such 
Judgment  as  the  circuit  court  should  have 
rendered. 

Reversed. 
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TAZEWELL  et  al.  v.  HERMAN,  Treasurer .• 

{Sapreme  Court  of  Appeals  of  Virginia.    March 

1.  OONHTITUTIONAL     LaW— OONSTBIXmON     OT 

Constitutional   Provisions— Ruuss  —  Ab- 

TiCLB  AS  A  Whole. 

In  construing  the  language  of  an  article  of 
a  Constitutioti,  all  other  provisions  of  the  ar- 
ticle bearing  on  the  same  subject,  and  the  gen- 
eral intent  of  its  framers.  must  be  considered 
to  determine  the  scope  ana  meaning  of  the  pro- 
vision in  question. 

r£id.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  10,  Constitutional  Law,  |  IL] 

2.  Elf:ction&— CoNfirriTUTioNAL  Pbo visions- 
Construction— "Pebsons  Who  -Have  Paid 
Thkir  Poll  Tax  " 

Const  art  11,  §  38  [Va.  Code  1904,  p.  ccxvi] 
provides  that  after  January  1, 1904,  the  treasurer 
of  each  city  shall  file  with  the  clerk  of  the  cor- 
poration court  at  a  certain  time  a  list  of  all  per- 
sons in  his  city  who  have  paid  the  state  poll  taxes 
required  by  the  Constitution.  The  same  section 
also  requires  the  clerk  to  make  certified  copies 
of  the  list,  to  be  posted,  kept  in  his  office  for 
nspection,  and  published  as  required  by  law. 
Provision  is  also  made  for  correction  of  the 
list,  and  that  a  certified  copy  of  the  list  shall 
be  delivered  to  one  of  the  judges  of  election  of 
each  precinct  of  the  dty,  which  shall  be  con- 
clusive evidence  of  the  facts  therein  stated  for  the 
purpose  of  voting.  Section  20  [page  cczii]  per- 
mits properly  qualified  male  citizens  to  register, 
if  among  other  things,  they  have  personally  paid 
all  state  poll  taxes  required.  Section  21  [page 
ccxiii]  requires,  as  a  prerequisite  to  the  right  to 
vote,  that  registered  persons  shall  personally  pay 
at  a  certain  time  prior  to  the  election  all  state  poll 
taxes  assessed  or  assessable  against  them.  Held, 
that  only  the  names  of  those  who  have  person- 
ally paid  their  poll  taxes  should  be  embraced  in 
the  list  which  the  treasurer  is  required  to  file, 
since  the  object  of  the  list  is  to  determine  the 
persons  entitled  to  vote,  and  the  purpose  of  the 
provisions  in  general  was  to  prevent  political 
organizations  and  others  from  paying  the  poll 
tax  of  voters,  in  order  to  improperly  influence 
and  control  their  votes. 

&  Mandamus  ~  Acrrs  or  Pttblio  OFncEBB— 
Grounds  of  Opposition— Impossibility  of 
Performance  at  Required  Time. 

The  fact  that  the  time  within  which  the 
law  requires  the  list  to  be  filed  has  passed  is 
no  ground  for  refusing  mandamus  to  compel 
the  treasurer  to  file  a  proper  list,  when  there  is 
still  sufficient  time  to  file  it  and  give  opportunity 
for  correction,  and  do  the  other  things  neces- 
sary to  accomplish  the  purpose  Intended,  before 
the  next  general  election. 

Appeal  from  CJourt  of  Law  and  Chancery 
of  City  of  Norfolk. 

Mandamus  by  L.  W.  Tazewell  and  others 
against  H.  S.  Herman,  treasurer  of  the  city 
of  Norfolk.  Prom  an  order  sustaining  a  de- 
murrer to  the  petition  and  dismissing  the 
action,  plaintlflTs  appeal.    Reversed. 

John  B.  Jenkins  and  Nathl.  I.  |3reen,  for 
appellants.    Thos.  H.  WIllcox,  for  appellee. 

*Beliearlns  pending. 


BUCHANAN,  J.  The  question  Involved  in 
this  case  is  whether  it  is  the  duty  of  the 
treasurer  of  a  county  or  city,  under  section 
88,  art  2,  Const.,  hi  making  and  filing  the 
list  of  persons  who  have  paid  their  poll"  taxes 
to  embrace  in  such  list  the  names  of  all  per- 
sons who  have  paid  their  poll  taxes,  or  only 
the  names  of  those  who  have  personally  paid 
the  same. 

That  section  provides  that  after  the  1st 
day  of  January,  1904,  the  treasurer  of  each 
county  and  city  shall,  at  least  five  months 
before  each  regular  election,  file  with  the 
clerk  of  the  circuit,  court  of  his  county,  or  of 
the  corporation  court  of  his  city,  "a  list  of 
all  persons  In  his  county  or  city  who  have 
paid,  not  later  than  six  months  prior  to  such 
election,  the  state  poll  taxes  required  by  this ' 
Constitution  during  the  three  years  next 
preceding  that  in  which  such  election  is 
held.    •    •    •" 

The  language  quoted,  if  construed  without 
reference  to  the  other  provision^  of  article  2 
of  the  Constitution,  is  broad  enough  to  make 
It  the  duty  of  the  treasurer  to  embrace  in 
the  list  required  to  be  made  by  him  all  per- 
sons who  have  paid  their  poll  taxes,  whether 
paid  in  person  or  by  another;  for,  where  a 
person  is  authorized  to  make  a  payment  and 
there  is  nothing  requiring  that  the  payment 
shall  be  made  personally,  he  can  make  it 
either  in  person  or  through  some  friend  or 
agent,  compensated  or  uncompensated,  upon 
the  familiar  principle  that  acts  done  by  one 
in  behalf  of  another  are  valid  if  ratified  ei- 
ther expressly  or  by  implication.  Bennett  v. 
Hunter,  9  Wall.  (U.  S.)  326,  337,  338,  19  L. 
Ed.  672;  United  States  v.  Lee,  106  U.  S. 
196,  1  Sup.  Ot  240,  27  L.  EkL  171. 

But,  in  construing  the  language  quoted,  the 
other  provisions  of  that  article  of  the  Con- 
stitution bearing  upon  the  same  subject  must 
be  considered  under  the  settled  rule  of  in- 
terpretation that  the  meaning  of  any  particu- 
lar provision  in  an  instrument  is  to  be  as- 
certained by  considering  the  whole  and  every 
part,  and  that  the  general  intent  of  its  fram- 
ers  must  be  kept  In  view  In  determining  the 
scope  and  meaning  of  any  part  Sutherland 
on  Stat  Oonstr.  §§  239,  240;  Sedgwick  on 
Constr.  of  Stats,  pp.  235,  236 ;  Chalmers,  etc., 
V.  Funk,  76  Va.  717;  Immigration  Soc.  v. 
Com.,  103  Va.  46,  48  S.  B.  509. 

By  section  20  of  that  article  it  Is  provided 
that  any  male  citizen  having  the  qualifica- 
tions of  age  and  residence  required  by  sec- 
tion 18  shall  be  entitled  to  register,  provided, 
among  other  things,  "that  he  has  personally 
paid  to  the  proper  officer  all  state  poll  taxes 
which  are  required  to  be  paid  by  him  as  a 
condition  precedent  to  his  right  to  register." 

By  section  21  it  is  provided  that  any  per- 
son registered  under  sections  19  and  20  shall, 
unless  exempted  by  section  22,  as  a  prerequi- 
site to  the  right  to  vote  after  the  Ist  day  of 
January,  1904,  "personally  pay  at  least  six 
months  prior  to  the  election  all  state  poll  tax- 
I  es  assessed  or  assessable  against  him  under 


768 


60  SOUTHEIASTERN  BEPORTBR. 


(Va. 


this  Constitution  during  the  tliree  years  next 
preceding  that  in  which  he  offers  to  vote." 

It  is  clear  from  the  language  of  sections 
20  and  21  that  the  poll  taxes  which  a  person 
is  required  to  pay  as  a  prerequisite  to  his 
right  to  register  or  vote  must  be  personally 
paid.  The  principal,  if  not  the  only,  purpose, 
for  which  the  list  is  required  to  be  filed,  is 
to  provide  record,  or  at  least  written  evi- 
dence that  the  persons  named  in  the  list  have 
complied  with  the  provisions  of  the  Constitu- 
tion in  paying  their  poll  tax,  so  far  as  such 
payment  is  made  a  prerequisite  to  their  right 
to  v-ota  This  appears  from  the  subsequent 
pro\lsions  of  that  section,  which  are  as  fol- 
lows: 

•*The  clertc  within  ten  days  from  the  receipt 
of  the  list,  shall  make  and  certify  a  sufficient 
number  of  copies  thereof,  and  shall  deliver 
one  copy  for  each  voting  place  in  his  county 
or  city,  to  the  sheriff  of  the  county  or  ser- 
geant of  the  city,  whose  duty  it  shall  be  to 
post  one  copy,  without  delay,  at  each  of  the 
voting  places,  and,  within  ten  days  from  the 
receipt  thereof,  to  make  return  on  oath  to  the 
clerk,  as  to  the  places  where  and  dates  at 
which  said  copies  were  respectively  posted; 
which  return  the  clerk  shall  record  in  a  book 
kept  in  his  office  for  the  purpose;  and  he 
shall  keep  in  his  office  for  public  inspection, 
for  at  least  sixty  days  after  receiving  the  list, 
not  less  than  ten  certified  copies  thereof  and 
also  cause  the  list  to  be  published  in  such 
other  manner  as  may  be  prescribed  by  law ; 
the  original  list  returned  by  the  treasurer 
shall  be  filed  and  preserved  by  the  derk 
among  the  public  records  of  his  office  for  at 
least  five  years  after  receiving  the  same. 
Within  thirty  days  after  the  list  has  been 
posted,  any  person  who  shall  have  paid  his 
capitation  tax,  but  whose  name  is  omitted 
from  the  certified  list,  may,  after  five  days' 
written  notice  to  the  treasurer,  apply  to  the 
circuit  court  of  his  county,  or  corporation 
court  of  his  city,  or  to  the  Judge  thereof  in 
vacation,  to  have  the  same  corrected  and  his 
name  entered  thereon,  which  application  the 
court  or  Judge  shall  promptly  hear  and  de- 
cide. 

'*The  clerk  shall  deliver,  or  cause  to  be  de- 
livered, with  the  poll-books,  at  a  reasonable 
time  before  every  election,  to  one  of  the  Judg- 
es of  election  of  each  precinct  of  his  county 
or  city,  a  like  certified  copy  of  the  list,  which 
shall  be  conclusive  evidence  of  the  facts 
therein  stated  for  the  purpose  of  voting.  The 
clerk  shall  also,  within  sixty  days  after  the 
filing  of  the  list  by  the  treasurer,  forward 
a  certified  copy  thereof,  with  such  corrections 
as  may  have  been  made  by  order  of  the  court 
or  Judge,  to  the  Auditor  of  Public  Accounts, 
who  shall  charge  the  amount  of  the  poll  tax- 
es stated  therein  to  such  treasurer  unless 
previously  accounted  for. 

"Further  evidence  of  the  prepayment  of  the 
capitation  taxes  required  by  this  Gbnstitution, 
as  a  prerequisite  to  the  right  to  register  and 
vote,  may  be  prescribed  by  law." 


If  the  list  contains  the  names  of  persons 
who  have  not  personally  paid  their  poll  taxes, 
and  are  therefore  not  entitled  to  vote,  it  falls 
to  accomplish  the  purpose  for  which  it  was 
required  to  be  made  and  filed,  for  the  Judges 
of  election  cannot  ascertain  from  it  whether 
or  not  the  persons  named  in  it  have  paid  ttieir 
poll  taxes  in  the  manner  prescribed  by  ttie 
Constitution.  If  it  be  the  duty  of  the  treas- 
urer to  embrace  in  the  list  all  persons  wtio 
have  paid  such  poll  taxes,  whether  personally 
or  otherwise,  then  it  would  be  the  duty  of  the 
court  or  Judge,  when  applied  to,  to  correct 
the  list  in  the  manner  prescribed  by  section 
38,  and  to  place  upon  the  list  any  such  per- 
son, although  it  clearly  appeared  to  the  court 
or  Judge  that  he  had  not  personally  paid  his 
poll  taxes,  and  was  therefore  not  entitled  to 
vote;  for  it  is  clear  that  any  person  whose 
name  has  been  improperly  omitted  from  the 
list  by  the  treasurer  has  the  right  to  have  his 
name  placed  upon  it  by  the  court  or  Judge. 
A  construction  which  leads  to  such  resufts 
ought  not  to  be  placed  upon  section  38^  if  it 
will  bear  any  other  reasonable  interpretation, 
especially  when  it  is  manifest  that  one  of  the 
reasons  for  requiring  that  the  voter  should 
personally  pay  his  poll  tax  was  to  remedy  a 
great  evil  which  had  prevailed  at  one  time  un- 
der the  Constitution  of  1869.  That  evil  was 
that  political  and  other  organizations,  canu; 
dates  for  office,  and  others  paid  or  caused  to 
be  paid  the  poll  tax  of  voters  in  order  to  im- 
properly infiuence  and  control  the  votes  of  the 
persons  whose  poll  tax  they  had  paid. 

When  all  the  provisions  of  article  2  of  the 
Constitution  referred  to  above  are  considered 
together,  as  they  should  be,  in  construing  sec- 
tion 38  in  the  light  of  the  evil  which  was  in- 
tended to  be  remedied  (Sutherland  on  Stat 
Constr.  §S  292,  300),  we  think  that  it  is  clear 
that  it  was  intended  that  the  treasurer  should 
embrace  in  the  list  the  names  of  only  such 
persons  as  had  personally  paid  their  poll 
taxes.  If  this  be  done,  then  the  list  will  ac- 
complish the  purpose  for  which  It  was  Intend- 
ed. The  courts  and  Judges  will  not  be  re- 
quired to  place  upon  the  list,  in  correcting  it 
the  names  of  persons  who  are  not  entitled  to 
vote;  and  the  Judges  of  election  will  have  be- 
fore them  evidence  which  shows,  prima  facie 
at  least  who  have  paid  their  poll  taxes  am 
required,  as  a  prerequisite  to  their  right  to 
vote. 

This  construction,  as  is  argued,  does  place 
a  power  in  the  hands  of  the  treasurer  which 
may  be  greatly  abused ;  but  his  power  to  say 
when  the  poll  tax  of  any  voter  was  paid  is 
Just  as  liable  to  abuse  as  his  power  to  say 
how  it  was  paid.  Yet  there  can  be  no  questlMi 
that  he  has  the  former  power.  Why  should 
he  not  have  the  latter  when  it  is  no  more 
liable  to  abuse  and  is  Just  as  necessary  as  ttie 
former  to  carry  out  the  purpose  of  the  framers 
of  the  Constitution?  But  the  Legislature, 
recognizing  the  fact  that  these  powers  might 
be  abused,  have  greatly  lessened  that  danger 
by  providing,  as  it  had  the  right  to  do  under 
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the  last  clause  of  section  88  of  the  Gonstitu- 
tion,  that  any  elector  may,  and  the  Judges  of 
election  shall,  challenge  the  vote  of  any  person 
who  may  be  known  or  suspected  not  to  be  a 
duly  qualified  voter,  and  authorizii\g  the 
Judges  to  inquire  into  and  determine  whether 
or  not  such  person  has  the  right  to  vote,  and 
to  receive  or  reject  his  vote  as  the  investiga- 
tion made  in  accordance  with  the  statute 
shows  to  be  proper.  Sections  126,  *127,  Va. 
Code  1904 ;   Acts  1902M)3-O4,  p.  934,  c  587. 

We  are  of  opinion,  therefore,  that  the  court 
of  law  and  chancery  erred  in  sustaining  the 
demurrer  to  the  petition  of  the  plaintiffs  In 
error  for  a  mandamus,  and  in  dismissing  the 
same.  Its  Judgment  must  be  set  aside,  the 
demurrer  overruled,  and  the  cause  remanded 
to  that  court  with  directions  to  grant  the  re* 
lief  prayed  for,  unless  the  defendant  has  made 
and  filed  since  the  beginning  of  this  proceeding 
such  a  list  as  he  is  required  to  file  under  sec- 
tion 38  of  the  Constitution,  as  construed  by 
this  court  in  this  opinion. 

Tbe  suggestion  in  the  brief  of  the  defendant 
in  error  that  the  relief  prayed  for  cannot  be 
granted  because  the  time  has  passed  within 
which  the  defendant  in  error  has  the  right  to 
file  any  list  is  without  merit  The  fact  that 
he  may  not  be  able  at  this  time  of  his  own 
motion  to  do  that  which  he  ought  to  have 
done  Is  no  reason  why  the  court  cannot  compel 
him  to  do  now  what  he  ought  to  have  done 
at  the  proper  time,  although  he  may  have  fail- 
ed to  make  and  file  any  list,  or  has  since  this 
proceeding  was  commenced  made  and  filed  a 
list  not  authorized  by  law,  since  there  is  yet 
8ufl9cient  time  to  file  the  list,  post  copies 
thereof,  and  give  opportunity  for  its  cor- 
rection before  the  next  general  election,  so  as 
to  accomplish  the  purpose  for  which  it  is  in- 
tended. State  ex  rel.  N.  Y.  Life  Ins.  Go.  v. 
Philips,  96  Mo.  670,  673»  574,  10  S.  W.  182; 
High  on  Ex.  Bern.  I  14;  2  Spelling  on  Bx. 
Rem.  §  1377. 

Reversed. 


(108  Va.  161) 

HOWARD  et  al.  v.  LANDSBBRG'S  COM- 
MITTEE. 

(Supreme  Ooort  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  LmrrATioN  of  Actions— Action  bt  Fob- 
ifEB  Insane  Person— Rboubbenob  of  In- 
sanity. 

Where  after  one  was  adjudged  a  lunatic 
and  his  land  was  sold  in  an  action  by  a  creditor 
against  bis  committee,  limitations  on  an  action 
by  the  lunatic  to  recover  the  land  commenced  to 
ran  when  he  was  discharged  as  restored  to  san- 
ity, and  continued  to  rnn  notwithstanding  a  re- 
currence of  insanity  nine  years  later. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  §  414.] 

2.  Insane    Pebsons  —  Obdebs    Appointing 

COMMirrEES— GOLLATEBAL  ATTACK. 

Silence  or  incompleteness  of  the  record  of 
the  county  court  respecting  orders  appointing 
committees  of  a  lunatic  will  not  avail  in  a  col- 
lateral attack  upon  them. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  27,  Insane  Persons^  |  {^.] 
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8.  Bahb— Estoppel. 

A  lunatic's  committee,  In  ejectment  to  re- 
coyer  land  sold  in  an  action  against  a  former 
committee,  cannot  question  the  validity  of  the 
order,  appointing  the  former  committee  nor  of 
the  sale  where,  after  such  appointment  and  sale 
and  upon  a  temporary  restoration  to  sanity,  the 
lunatic  appeared  in  toe  county  court,  produced 
a  certificate  of  his  restoration  to  sanity,  and 
upon  his  motion  an  order  was  made  that  his 
committee  surrender  to  him  such  of  the  estate 
as  was  then  in  his  hands. 

4.  Sake. 

An  order  by  the  county  court  appointing  a 
committee  for  a  lunatic  was  an  adjudication  as 
to  jurisdiction  of  the  court  to  make  the  order, 
and  it  must  be  presumed  that  the  record  in 
which  the  order  was  entered  authorized  its  en- 
try, and  the  validity  of  the  order  cannot  b< 
collaterally  impeached,  in  ejectment  by  a  sub- 
sequent committee  to  recover  land  sold  in  the 
action  against  the  former  committee,  for  want 
of  notice  to  the  lunatic,  though  the  statute  pro 
Tiding  for  such  i)roceedings  does  not  require 
notice  to  the  lunatic. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Insane  Persons,  §  55.] 

5.  Ejectment  —  Evidence  — .  Gommissioneb's 
Deed. 

A  commissioner's  deed  recited  that  the  sale 
was  made  under  a  decree  of  the  circuit  court, 
giving  the  date^  in  a  specified  chancery  cause; 
that  the  commissioner  was  appointed  to  make 
the  sale;  that  the  sale  was  made  after  adver- 
tisement as  directed  by  the  degree;  that  the 
grantee  became  the  purchaser  at  a  price  stat- 
ed, etc. ;  that  the  sale  was  duly  reported  to  the 
circuit  court,  which  on  a  date  stated  confirmed 
it;  that  It  was  ordered  on  a  date  given  that 
the  grantee  had  paid  the  purchase  price,  and 
that  Uie  commissioner  was  appointed  to  convey 
the  land  by  warranty  deed  to  the  grantee.  Then 
followed  the  conveyance.  Held,  that  the  deed 
sufficiently  shows  that  the  sale  was  regularly 
made  within  Code  1887,  |  3333a  [Va.  Code 
1904,  p.  1760] :  and,  upon  the  deed  being  ad- 
mitted in  evidence  in  ejectment  against  the 
grantee's  successors,  the  burden  rested  on  plain- 
tiff to  overcome  the  presumption  attaching  to  it 
under  the  statute,  and,  no  evidence  being  of- 
fered for  that  purpose,  plaintiff's  claim  failed. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Ejectment,  §§  238-245.] 

6.  Insane  Pebsons— Suits  Against— Pbopei  . 
Pasties. 

A  lunatic  is  not  a  necessary  party  to  a  suit 
to  sell  his  property  for  a  debt;  his  committee 
being  the  proper  party  defendant. 

[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  27,  Insane  'Persons,  §§  161,  162.] 

7.  Same  —  GuABDiAN  Ad  Liteic  —  Necessity 
FOB  Appointment. 

In  a  proceeding  affecting  an  insane  per- 
son's proi>erty  rights,  it  is  unnecessary  to  ai>- 
point  a  guardian  ad  litem,  where  there  is  a 
committee,  unless  the  committee's  and  the  in- 
sane person's  interests  conflict. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  §§  1G3-165.] 

Error  to  Corporation  Court  of  Newport 
News. 

Eljectment  by  Julius  Landsberg'a  commit- 
tee against  Lucy  M.  Howard  and  another. 
From  a  judgment  for  plaintiff,  defendants 
bring  error.     Reversed. 

S.  Gordon  Cummlng,  for  plaintiffs  in  er- 
ror.   Ashby  &  Read,  for  defendant  in  error. 

CARDWELL,  J.  On  the  17th  day  of  De- 
cember, 1886,  upon  the  application  of  his 
wife»   the   county   court   of    Elizabeth   City 
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county  appointed  P.  W.  Phillips  as  committee 
of  Julius  Landsberg,  who  had  theretofore 
been  adjudged  a  lunatic  and  committed  to 
the  Eastern  Lunatic  Asylum,  but  revoked 
the  powers  of  Phillips  as  committee  by  an 
order  entered  February  1,  1887,  and  commit- 
ted the  estate  of  the  limatlc  to  Andrew  Wil- 
liams, sheriff  of  the  county  of  Elizabeth  City. 
Subsequent  to  the  entry  of  this  last-men- 
tioned order,  a- chancery  suit  was  brought  in 
the  circuit  court  of  Warwick  county  by 
Wm.  S.  Howard  against  Andrew  Williams, 
sheriff,  and  as  such  committee  of  Julius 
Landsberg,  praying  a  sale  of  a  certain  house 
and  lot  in  Newport  News,  the  property  of 
the  lunatic,  to  satisfy  a  debt  due  hf  him 
to  the  plaintiff.  To  that  suit  Julius  Lands- 
berg was  not  eo  nomini  made  a  party. 

The  sale  asked  for  was  decreed  and  made 
by  Thomas  Tabb,  special  commissioner  of 
the  court  for  the  purpose,  and  the  property 
bought  by  Wm.  S.  Howard,  who  received  a 
deed  to  the  lot  from  Tabb,  commissioner, 
dated  September  25,  1888,  and  Howard  took 
possession  of  the  property  under  the  deed, 
and  continued  in  possession  thereof  until 
his  death  in  1802,  and  thereafter,  up  to  a 
few  monttis  before  the  trial  of  this  suit,  his 
widow  and  sole  heir,  plaintiffs  in  error,  re- 
ceived through  the  hands  of  the  officers  of 
the  court  appointed  in  a  creditors'  suit  to 
settle  the  estate  of  said  Wm.  S.  Howard,  de- 
ceased, the  rents  accrued  from  the  property ; 
so  that  the  property  had  been  in  the  open, 
notorious,  and  adverse  possession  of  the  de- 
cedent, Howard,  his  widow  and  sole  heir  at 
law,  respectively,  and  the  officers  of  the 
court,  from  September,  1888,  and  taxes  there- 
on had  been  regularly  paid  by  the  Howards 
or  their  representatives  to  the  time  of  the 
institution  of  this  suit  in  September,  1905. 

Julius  Landsberg  was  discharged  from  the 
asylum  as  restored  to  sanity  in  March,  1890, 
and  remained  at  large,  engaging  in  such 
employment  as  he  saw  fit  to  undertake,  in- 
cluding the  duties  of  a  United  States  post- 
master, until  July,  1899,  when  he  was  again 
committed  to  the. asylum. 

On  May  19,  1890,  Landsberg  appeared  in 
the  county  court  of  Elizabeth  City  county, 
produced  the  certificate  of  the  superintend- 
ent of  the  asylum  that  he  was  restored  to 
sanity,  and  upon  his  motion  an  order  was 
made  that  his  committee  surrender  to  him 
such  estate  as  was  then  in  the  committee's 
hands.  Therefore,  as  plaintiffs  in  error  con- 
tend, the  statute  of  limitations  then  began 
to  run  in  favor  of  Howard,  the  grantee  in 
the  Tabb  commissioner  deed,  from  March, 
1890,  and  continued  to  run,  notwithstanding 
the  recurrence  of  Landsberg's  insanity  in 
1899. 

That  Landsberg  had  a  good  and  fee-simple 
title  to  the  lot  in  question  is  not  contro- 
verted; and  tliis  action  in  ejectment  was 
brought  by  his  present  committee,  appointed 
upon  Landsberg  being  recommitted  to  the 
asylum  in  1899,  against  plaintiffs  in  error 


to  recover  i)ossession  of  the  lot,  defendant 
in  error  (plaintiff  below)  claiming  under  a 
deed  to  Landsberg  in  1884  from  the  Old  Do- 
minion Land  Company,  while  plaintiffs  in 
error  (defendants  below)  claim  under  the 
deed  from  Tabb,  commissioner,  to  Wul  S. 
Howard  in  1888;  and,  the  case  having  been 
submitted  to  the  trial  court  without  the  in- 
tervention of  a  Jury,  its  Judgment  was  for 
the  defendant  in  error. 

The  first  error  assigned  is  to  the  ruling 
of  the  trial  court  permitting  the  plaintiff 
to  amend  his  declaration;  but  we  deem  it 
only  necessary  to  say,  with  respect  to  this 
assignment,  that  in  the  opinion  of  this  court 
the  ruling  was  not  error.  Nor  do  we,  for 
the  reasons  hereinafter  appearing,  deem  it 
necesdary  to  consider  the  question  whether 
or  not  plaintiffs  in  error  have  been  in  the 
"actual  or  constructive"  possession  of  the 
lot  of  land  in  controversy  long  enough  to  bar 
defendant  in  error  in  this  action. 

The  contention  of  defendant  in  error  which 
prevailed  in  the  trial  court  is  that  the  or- 
ders of  the  county  court  of  Elizabeth  City 
county  appointing  P.  W.  Phillips  and  after- 
wards Andrew  Williams,  sheriff,  committees 
of  Julius  Landsberg,  are  null  and  void  be- 
cause made  without  notice  to  Landsberg, 
and  therefore  the  proceedings  in  the  chan- 
cery suit  against  Andrew  Williams,  sheriff, 
'and  as  such  committee  of  Landsberg,  could 
not  operate  to  divest  Landsberg  of  bis  prop- 
erty, and  invest  plaintiffs  in  error  with  the 
title  thereto. 

We  are  not  to  be  understood  by  anything 
said  in  this  opinion  as  deciding  whether  or 
not  a  lunatic  must  have  notice  before  a 
v>ilid  order  can  be  made  by  a  court,  exercis- 
ing the  functions  of  a  court  of  general  Juris- 
diction, appointing  a  committee  of  his  es- 
tate, as  that  question  is  not  necessarily  to 
be  decided  in  this  case.  Tlie  first  question  for 
our  determination  is  whether  or  not  the  or- 
ders of  the  county  court  of  Elizabeth  City 
county  called  in  question  can  be  assailed  col- 
laterally and  declared  void,  as  has  in  effect 
been  done  by  the  Judgment  complained  of. 

That  our  late  county  courts,  with  respect 
to  purely  Judicial  powers,  were  courts  of 
general  Jurisdiction,  and  their  Judgments 
presumed  to  be  right  and  cannot  be  impeach- 
ed in  a  collateral  proceeding,  however  errone- 
ous they  may  be,  has  again  and  again  been 
declared  by  this  court;  one  of  the  latest  ex- 
pressions of  the  court  being  in  the  well-con- 
sidered opinion  by  Buchanan,  J.,  in  Ches., 
etc.,  Ry.  Co,  v.  Washington,  etc.,  R.  Co.,  99 
Va.  715,  40  S.  B.  20. 

In  that  case  the  opinion  in  the  case  of 
Sargeant  v.  State  Bank,  12  How.  (U.  S.)  371, 
13  L.  Ed.  1028,  is  quoted  from,  wherein  it 
was  said :  "It  is  a  principle  well  settled,  too, 
in  Judicial  proceedings,  that  whatever  may 
be  the  powers  of  a  Supreme  Court,  in  the 
exercise  of  regular  appellate  Jurisdiction,  to 
examine  the  acts  of  an  inferior  court,  the 
proceedings  of  a  court  of  general  and  compe- 
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tent  jurisdiction  cannot  be  properly  Impeacb- 
ed  and  re-examined  collaterally  by  a  distinct 
tribunal,  one  not  sitting  in  the  exercise  of  ap- 
pellate power.  To  permit  tlie  converse  of 
this  principle  In  practice  wonM  unsettle  nlne- 
tentbs  of  the  rights  in  any  community,  and 
lead  to  infinite  confusion  and  wrong." 

''Nothing  is  better  settled  than  that  the 
Judgments  and  decrees  of  a  court  of  general 
Jurisdiction,  acting  within  the  scope  of  its 
authority,  are  presumed  to  be  right  until  the 
contrary  appears,  and  are  not  open  to  col- 
lateral attack;  and  this  is  so,  even  though 
the  party  against  whom,  or  in  whose  favor, 
the  Judgment  or  decree  was  rendered,  was 
dead  at  the  time.  Such  a  Judgment  or  de- 
cree is  unassailable  in  collateral  action,  not 
because  a  Judgment  rendered  without  notice 
is  good,  but  because  the  law  does  not  permit 
the  Introduction  of  extrinsic  evidence  to  over- 
throw that  which  for  reasons  of  public  x>olicy 
it  treats  as  absolute  verity.  The  record  is 
conclusively  presumed  to  speak  the  truth, 
and  can  be  tried  only  by  inspection.  Wilcher 
V.  Robertson,  78  Va.  602;  Warder  v.  Tainter, 
4  Watts  (Pa.)  270;  Yaple  v.  Titus,  41  Pa. 
195,  80  Am.  Dec.  604;  Carr  t.  Townsend's 
Bx'rs,  63  Pa.  202;  HoH  v.  Thatcher,  62  Vt 
592;  Jennings  v.  Simpson,  12  Neb.  558,  11  N. 
W.  880;  Taylor  v.  Snow,  47  Tex.  462,  26  Am. 
Rep.  311."  Pugh  V.  McOue,  86  Va.  476,  477, 
10  S.  B.  715. 

Silence  or  incompleteness  of  the  record  of 
the  county  court  appointing  committees  of 
the  lunatic,  Landsberg,  will  not  avail  in  a 
collateral  attack  upon  them.  1  Black  on 
Judgments,  S§  271,  274;  1  Freeman  on  Judg- 
ments, §§  132,  257.  And  the  reasons  there- 
for, see  C.  &  O.  R.  Co.  v.  Wash.  R.  CJo.,  supra, 
and  also  1  Black  on  Judgments,  |  276;  1  Free- 
man on  Judgments,  |  135. 

So  steadfastly  has  this  court  adhered  to 
the  principle  upheld  in  C.  &  O.  Ry.  Ck>.  v. 
Wash.,  etc.,  R.  Co.,  supra,  that  a  Judgment 
of  a  court  of  general  and  competent  Jurisdic- 
tion could  not  be  attacked  in  a  collateral 
proceeding,  that  in  Robinson  v.  Allen,  11 
Grat.  786,  it  was  held  that  an  order  of  the 
county  court  admitting  a  wiH  of  a  married 
woman  to  probate  could  not  be  collaterally 
attacked,  although  at  the  time  when  the  or- 
der was  entered  a  married  woman  could  not 
make  a  valid  will.  Says  the  opinion  in  that 
case:  "It  was  suggested,  however,  by  the 
api>ellee's  counsel  in  the  argument  here  that, 
inasmuch  as  it  appears  on  the  face  of  the 
paper  that  Catherine  Bradford  was  a  mar- 
ried wonmu  at  the  time  of  executing  it,  it 
cannot  have  the  effect  of  a  will,  and  that 
she  must  be  regarded  as  dead  intestate.  This 
objection  could  have  had  no  force  in  this  suit, 
even  if  made  In  the  court  below;  for  it  is 
well  settled  by  the  decisions  of  this  court 
that  the  sentence  of  a  court  of  probate  of 
competent  Jurisdiction  admitting  a  will  to 
probate  is  conclusive  evidence  of  the  due 
making  thereof,  and  that  it  cannot  be  denied 
in   any   collateral  proceeding   touching   the 


will;  that  its  validity  can  be  tested  only  by 
resorting  to  the  means  provided  by  law  for 
that  specific  purpose.'* 

In  Pulaski  Co.  v.  Stuart,  etc,  28  Grat  872, 
the  principle  is  again  recognized,  and  it  was 
there  stated  that,  where  a 'court  of  general 
Jurisdiction  acts  within  the  scope  of  its  gen- 
era) powers,  its  Judgment  will  be  presumed 
to  be  in  accordance  with  its  Jurisdiction,  and 
cannot  be  collaterally  impeached. 

In  Gridley  v.  College  of  St.  Francis  Xavler, 
137  N.  Y.  327,  33  N.  E.  321  (decided  1893), 
the  opinion  says:  "When  the  proceedings 
leading  to  the  appointment  of  the  committee 
were  introduced,  the  defendant's  counsel  ob- 
jected to  them  On  the  ground  that,  on  the 
face  of  the  papers,  the  court  never  acquired 
any  Jurisdiction  of  the  proceedings.  The  ob- 
jection was  overruled,  and  the  papers  were 
received  in  evidence.  It  is  now  claimed,  and 
quite  strenuously  argued,  by  the  counsel  for 
the  defendant,  that  the  proceedings  were  ut- 
terly invalid,  because  no  notice  of  them  was 
given  to  Ann  Eliza,  the  idiot.  There  are  two 
answers  to  this  objection.    •    •    • 

"The  Court  of  Common  Pleas  of  the  City 
and  County  of  New  York  is,  for  the  purposes 
of  such  a  proceeding,  a  court  of  general  Ju- 
risdiction (Const,  art  6,  I  12;  Code  §  263, 
subd.  8);  and  therefore,  to  uphold  its  Juris- 
diction, it  may  be  presumed  that  all  the 
proper  notices  were  served  upon  the  idiot, 
and  even  that  she  was  present  in  court  at 
the  time  any  proceeding  was  taken,  in  the 
absence  of  anything  in  the  record  showing 
that  she  was  not  present  in  court,  or  that  the 
notices  were  not  served.  It  is  one  of  the 
maxims  of  the  law  that  'nothing  shall  be  in- 
tended to  be  out  of  the  Jurisdiction  of  a 
superior  court  but  that  which  expressly  ap- 
pears to  be  so.'  Hence,  though  the  existence 
of  any  Jurisdictional  fact  may  not  be  affirmed 
upon  the  record,  it  will  be  presumed  upon  s 
collateral  attack  that  the  court  if  of  general 
Jurisdiction,  has  acted  correctly  and  with 
due  authority,  and  its  Judgment  should  be 
as  valid  as  though  every  fact  necessary  to 
Jurisdiction  affirmatively  appeared.  Freem. 
Judgm.  §  124.    •    •    • 

••This  is  a  collateral  attack  upon  the  Idiocy 
proceeding  in  the  court  of  common  pleas. 
It  does  not  appear  from  the  record  that  all 
proper  notices  were  not  given,  and  no  proof 
was  offered  upon  the  trial  to  show  that  the 
-court  did  not  in  fact  acquire  Jurisdiction. 
Therefore  the  objection  made  by  the  counsel 
to  the  proceedings  was  not  well  taken,  and 
it  follows  that  the  defendant  did  not  obtain 
title  to  the  real  estate  by  the  deed  from  the 
idiot  and  that  the  Judgment  should  be  af* 
firmed,  with  costs.    All  concur." 

The  case  of  Dutcher  v.  Hill,  29  Mo.  271,  77 
Am.  Dec.  573,  an  action  in  ejectment  by  a 
former  lunatic,  decided  by  the  Supreme  Court 
of  Missouri,  is  directly  in  point  and  th€ 
elaborate  opinion  in  the  case,  upon  reasou 
and  authority,  adheres  to  the  principle  for 
which  we  are  here  contendiiig. 
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In  Rogers  v.  Walker,  6  Pa.  871,  47  Am. 
Dec.  471,  which  was  also  an  action  of  eject- 
ment, the  opinion  la  as  follows:-  *'By  court, 
Gibson,  G.  J.  It  la  scarcely  necessary  to  say 
that  the  Inquisition  and  verdict,  or  the  trav- 
erse of  it,  were  competent  evidence  In  the 
first  instance.  The  general  principle  is  that 
.  an  Inquisition  of  lunacy  Is  prima  facie  evi- 
dence against  third  persons.  The  exception 
attempted  is  that  proof  was  not  made  before 
the  inquest,  that  notice  of  the  execution  of 
the  commission  has  been  served,  pursuant 
to  the  statute,  on  the  plaintiff  or  any  of  her 
friends.  But  the  defect  cannot  be  urged  to 
reverse  the  proceedings  collaterally."  See, 
also,  Kimball  v.  Fisk,  39  N.  H.  110,  75  Am. 
Dec.  215,  which  was  an  action  of  trover  by 
former  lunatic 

See,  also,  Martin  v.  Motsinger,  130  Ind.  555, 
30  N.  E.  523,  where  the  opinion  of  the  court 
says:  "Jurisdiction  of  the  subject-matter 
does  not  mean  Jurisdiction  of  the  given  case, 
but  of  the  class  of  cases  to  which  it  belongs. 
The  court  plainly  had  Jurisdiction  of  the  sub- 
ject-matter of  the  proceeding.  Had  the  court 
Jurisdiction  of  the  person  of  the  appellant 
and  of  the  case?  Jurisdictional  questions 
thus  raised  must  be  determined  from  the  face 
of  the  record.  Work,  Pr.  &  PI.  8  1085.  The 
appellant  insists  that  Jurisdiction  of  her 
person  could  only  be  acquired  by  notice,  and 
the  record,  showing  afQrmatively  that  there 
was  no  notice,  affirmatively  shows  want  of 
Jurisdiction.  The  statute  providing  for  pro- 
ceedings of  this  character  does  not,  in  terms, 
require  notice,  and  the  proceedings  may  be 
regular  and  valid  without  the  service  of  any 
notice  upon  the  party." 

Our  statute^  taken  from  the  Oode  of  1849 
(section  1697,  Oode  1887  [Va.  Code  1904,  p. 
876]),  provides:  *'If  a  person  be  found  to  be 
insane  by  Justices  before  whom  he  la  exam- 
ined, or  in  court  in  which  he  is  charged  with 
crime,  as  aforesaid,  the  court  of  the  county 
or  corporation  of  which  he  is  an  inhabitant 
shall  appoint  a  committee  of  him.*'  And 
section  1702  [page  877]  defines  the  powers 
and  duties  of  the  committee,  among  which 
powers  are  that  he  may  sue  and  be  sued 
with  respect  to  the  estate  of  the  Insane  per- 
son, and  for  the  recovery  of  debts  due  to  or 
from  him. 

In  determining  the  question  under  consid- 
eration it  is  not  to  be  lost  sight  of  that  there 
is  a  marked  distinction  with  respect  to  "due 
process  of  law"  between  a  proceeding  by 
which  a  person  is  adjudged  a  lunatic,  re- 
garded as  a  proceeding  in  personam,  and 
that  of  the  appointment  of  a  committee  of 
his  estate,  regarded  as  In  rem,  as  we  shall 
see  from  the  authorities  adverted  to  in  the 
discussion  of  the  next  branch  of  this  case. 

But  upon  another  ground  the  defendant 
in  error  should  not  be  heard  to  impeach  or 
inquire  into  the  validity  of  the  order  of  the 
county  court  of  Elizabeth  City  county,  ap- 
pointing A.  Williams  as  committee  of  Lands- 
berg,  nor  to  assail  the  validity  of  the  sale  of 


the  lot  in  contraveroy  to  Howard  under  the 
decrees  of  the  circuit  court  As  we  hart 
seen,  on  May  19,  1890,  Landsberg  appeared 
in  the  county  court,  produced  the  certifieaie 
of  the  superintendent  of  the  asylum  that  be 
was  restored  to  sanity,  and  upon  his  motion 
an  order  was  made  that  his  committee  sur- 
render to  him  such  of  Ills  estate  as  was  tba 
in  his  hands. 

A  case  directly  in  point  is  Dutcher  v.  Hill, 
supra,  in  which  the  opinion  says:  "It  was 
competent  to  the  court  to  discharge  the  luna- 
tic at  any  time  from  the  care  and  costodr 
of  his  guardian,  so  soon  as  it  was  kifonned 
of  the  irregularity  of  the  proceeding.  If,  la- 
stead  of  demanding  to  have  the  proceeding 
set  aside  by  reason  of  their  Irr^ularity,  bj 
which  the  record  might  have  been  amended 
BO  as  to  show  that  there  was  no  cause  of 
complaint,  the  plaintiff  came  into  court  v^ 
asked  to  be  relieved  from  the  custody  of  tbe 
guardian  appointed  for  him,  on  the  grousd 
that  he  had  been  restored  to  his  reason,  be 
thereby  made  a  solemn  admission  of  record 
that  the  proceedings  against  lilm  were  ralid. 
and  he  should  not  now  be  permitted  to  say 
that  they  were  otherwise,  and  thus  take  ad- 
vantage of  his  neglect  to  object  to  tbe  pro- 
ceedings, when,  if  the  objection  had  bee 
made,  the  record  might  have  been  amended 
so  as  to  remove  the  ground  of  ills  complaint; 
and  this  argument  answers  the  objection  tbat 
the  plaintiff  had  no  notice  of  the  proceeding 
so  that  he  could  not  appeal  or  take  a  writ  of 
error ;  for  although  he  did  not  appear  until 
after  the  land  had  been  sold,  yet,  when  be 
did  appear,  he  acknowledged  the  validity  of 
the  proceedings  under  which  it  was  sold; 
and,  having  obtained  the  advantage  be  pro- 
posed by  his  admission,  he  should  not  now 
be  permitted  to  retract  it  to  the  prejudice  of 
an  innocent  purchaser.** 

We  are  of  opinion  that  the  order  appointing 
A.  Williams  as  committee  of  Julius  Lflndt- 
berg,  entered  by  the  county  court  of  Ella- 
beth  City,  was  an  adjudication  upon  all  tbe 
facts  necessary  to  give  that  court  Ja^isdl^ 
tion  to  make  the  order;  that  it  Is  to  be  pre- 
sumed tliat  the  record  in  which  tbe  order 
was  entered  was  such  as  to  authorize  its 
entry;  therefore,  the  validity  of  the  order 
cannot  be  collaterally  impeached,  or  inqaired 
into,  in  this  proceeding;  and  tliat  this  prin- 
ciple applies  although  the  statute  proTidins 
for  proceedings  of  this  character  does  not 
require  notice  to  the  insane  person. 

At  the  trial  below  defendant  in  error,  to 
sustain  his  case,  offered  a  deed  from  the  CM 
Dominion  Land  Company  to  LAudsberg,  dated 
March  24,  18S4:,  and  proved  that  Landaberg 
took  possession  of  the  lot  in  dispute  under 
that  deed  (by  agreement  he  was  not  required 
to  go  beyond  the  title  in  the  land  company. 
and,  after  further  showing  that  Landsberg 
was  then  in  the  Eastern  State  Ho^ltal,  of- 
fered no  other  evidence  in  chief.  Plalntift 
in  error  offered  the  deed  from  Tabb,  commit 
sloner,  to  William  S.  Howard,  under  wbcs 
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they  claimed,  as  well  as  other  eridence  show- 
ing that  the  statute  of  limitations  intervened, 
and  contended  that  this  deed,  when  in  evi- 
dence, hy  vlrtne  of  section  3333a  of  the  Code, 
raised  the  presumption  that  title  to  the  lot 
in  controversy  was  lawfully  and  properly 
conveyed  to  William  S.  Howard  under  de- 
crees of  the  Warwick  county  circuit  court, 
and  that,  defendant  in  error  falling  to  assail 
this  presumption,  it  became  absolutely  con- 
clusive and  binding  upon  him ;  but  the  court 
as  it  would  seem,  disregarded  this  deed,  and 
entered  Judgment  for  defendant  In  error. 

Section  3333a  of  the  Code  of  1887  [Va. 
Code  1904,  p.  1760]  provides :  "Whenever  the 
title  to  any  property  claimed  under  a  con- 
veyance or  deed,  heretofore  or  hereafter 
made,  purporting  to  be  in  execution  of  a  sale 
under  a  deed,  deed  of  trust,  mortgage,  or  any 
judicial  proceeding,  according  to  the  terms 
of  said  deed,  deed  of  trust,  mortgage  or  Judi- 
cial proceedings,  is  attacked  or  called  into 
question  In  any  manner,  if  It  shall  appear 
from  the  face  of  such  conveyance  or  deed 
that  such  sale  has  been  regularly  made  in 
accordance  with  the  terms  of  such  deed,  deed 
of  trust,  or  mortgage,  or  Judicial  proceed- 
ings, such  deed  or  conveyance  shall  be  prima 
facie  evidence  that  such  sale  was  regularly 
made  and  that  other  recitals  in  such  deed  or 
conveyance  are  true." 

The  deed  of  Tabb,  commissioner,  to  Wm. 
S.  Howard,  recites  that  the  sale  to  Howard 
was  made  pursuant  to  decree  of  the  circuit 
court  of  the  county  of  Warwick,  giving  date 
•of  the  decree,  in  the  chancery  cause  therein 
pending  under  the  name  and  style  of  *'Wm. 
8.  Howard  v.  A.  Williams,  Committee  of  J. 
Liandsberg,"  eta;  that  Tabb  was  appointed 
special  commissioner  to  make  the  sale  as 
directed  by  the  decree;  that  the  sale  was 
made  after  advertisement,  as  directed  by  the 
decree,  stating  day  of  sale,  and  where  and 
how  made;  that  Howard  became  the  pur- 
chaser of  the  lot  at  a  price  stated,  etc. ;  that 
the  sale  was  duly  reported  by  Tabb,  commis- 
sioner, to  the  circuit  court  of  the  county  of 
Warwick;  that  the  said  sale  was  ratified 
and  confirmed  by  the  court  by  Its  decree  on 
a  date  stated,  repeating  the  style  of  the  cause 
above  mentioned;  that  it  was  further  or- 
dered, on  a  date  given,  that  Howard  had  paid 
the  whole  of  the  purchase  money  for  the  lot 
or  parcel  of  land;  and  that  Tabb  was  ap- 
pointed special  commissioner  to  convey,  by 
deed  of  special  warranty,  to  Howard  the  lot 
or  parcel  of  land  so  purchased  by  him ;  and 
then  follows  a  conveyance  of  the  lot,  with 
a  description  answering  to  the  description 
of  the  lot  claimed  by  defendant  in  error  in 
this  suit. 

That  this  deed  shows  upon  its  face  that 
the  "sale  was  regularly  made,"  within  the 
meaning  and  Intent  of  the  statute,  we  do 
not  think  there  can  be  any  sort  of  doubt. 
Bat  It  is  contended  for  defendant  in  error 
that  plaintiffs  in  error,  setting  up  title 
through  the  deed  from  Tabb,  commissioner. 


must  fnml^  sufilclent  evidence  to  support 
such  claim.  In  other  words,  that  the  deed 
must  be  accompanied  with  enough  of  the 
record  In  the  chancery  cause  in  which  it  was 
made  to  sustain  the  recitals  of  the  deed; 
otherwise,  the  case  made  by  defendant  in 
error,  proving  title  in  I>andsberg,  is  not  over- 
come; and,  further,  that  it  was  incumbent 
upon  plaintifTs  In  error  to  put  in  enough  of 
the  record  in  the  chancery  cause  to  show 
that  Landsberg,  or  his  proper  representative, 
were  parties  to  that  cause;  and,  still  fur- 
ther, if  it  were  conceded  for  the  sake  of  the 
argument  that  Williams  was  properly  named 
as  the  committee  of  Landsberg,  It  was  incum- 
bent upon  plaintiffs  In  error  to  show  that 
Williams  was  a  party  to  that  cause,  and  to 
connect  Landsberg  or  his  proper  representa- 
tive with  the  chancery  proceedings.  If  these 
contentions  could  be  sustained,  it  would 
seem  quite  clear  that  the  statute  (section 
3333a,  supra)  would  be  of  little  avail  for 
the  purpose  for  which  it  was  intended. 

Prior  to  tbe  enactment  of  this  statute,  it 
was  the  settled  rule  of  law  that  a  party 
claiming  under  a  deed  from  a  special  com- 
missioner of  a  court,  a  trustee,  or  other  fidu- 
ciary had  the  burden  of  proving  the  facts  as- 
serted in  the  deed;  and  hence  the  opinion 
by  Buchanan,  J.,  in  Sulphur  Mines  Co.  v. 
Thompson,  93  Va.  816,  25  8.  El  237,  said: 
•*The  burden  of  proving  these  facts  was  upon 
the  party  claiming  under  the  deed,  and  the 
recitals  in  the  deed,  unless  made  so  by  stat- 
ute^ were  not  prima  facie  evidence  of  the  ex- 
istence of  such  facts."  Following  that  deci- 
sion, the  statute  in  force  when  the  decision 
was  rendered  was  amended  (Acts  1897-98, 
p.  322,  c.  293;  Acts  18G9-190O,  p.  1247,  c  1145 
[Va.  Code  1904,  §  8333a])  so  as  to  read  as 
hereinbefore  set  out. 

We  have  stated  already  the  recitals  of 
the  deed  from  Tabb,  commissioner,  to  How- 
ard, which  show  as  fully  as  can  be  shown 
in  such  a  deed  that  the  sale  of  the  lot  convey- 
ed had  been  "regularly  made,*'  within  the 
scope  and  meaning  of  the  statute;  and,  up- 
on the  deed  being  admitted  in  evidence,  the 
burden  rested  on  deftodant  in  error  to  over- 
come the  presumptions  attaching  to  it  by 
virtue  of  the  statute,  and,  no  evidence  being 
offered  for  that  purpose,  his-  claim  to  the 
property  which  the  deed  conveyed  failed. 

That  the  contention  of  defendant  in  error 
— ^that  plaintiffs  in  error  had  shown  no  title 
to  the  lot  in  question,  for  the  reason  that  it 
did  not  appear  that  Landsberg,  the  lunatic, 
was  a  party  to  the  chancery  cause — cannot 
be  sustained  has  been  clearly  decided  by  this 
coiurt  in  a  number  of  cases  holding  that  the 
lunatic  in  such  a  proceeding  is  not  a  neces- 
sary party,  but  is  represented  by  his  com- 
mittee, who  is,  under  the  law,  clothed  with 
absolute  power  over  and  control  of  the  luna- 
tic (when  not  confined  In  an  asylum  or  a 
Jail)  and  his  estate,  together  with  authority 
to  sue  and  be  sued  with  respect  to  such  es- 
tate.    While  in  a  proceeding  affecting  the 
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property  rights  of  an  insane  person,  it  is 
the  duty  of  the  court,  if  such  insane  person 
have  no  committee,  to  appoint  a  guardian  ad 
litem  to  represent  and  protect  his  Interests 
where  there  is  a  committee,  the  appointment 
of  a  guardian  ad  litem  is  wholly  unnecessary, 
except  only  where  there  is  conflict  of  inter- 
est between  the  committee  and  the  lunatic. 
Campbell  y.  Bowen,  1  Bob.  252;  Hinton  y. 
Bland,  81  Va.  590;  Boiling  v.  Turner,  6 
Rand.  586;  Jackson  v.  Counts,  106  Va.  11, 
54  S.  R  870.  In  the  first  of  these  cases  the 
court  clearly  holds  that  a  guardian  ad  litem, 
to  superintend  and  protect  the  interest  of  the 
lunatic,  need  only  be  appointed  by  the  court 
in  which  a  proceeding  is  taken  affecting  his 
property  where  he  has  no  committee  charged 
with  the  duty. 

The  reasoning  in  Hinton  y.  Bland,  supra, 
for  the  yiew  that  an  insane  person  is  suffi- 
ciently represented  in  a  suit  against  bis  com- 
mittee, so  fully  states  the  result  of  the  deci- 
sions of  this  and  other  courts  answering  tbe 
contention  we  are  here  considering  that  we 
quote  from  the  opinion  somewhat  at  length, 
as  follows: 

"The  first  objection,  which  relates  to  the 
refusal  of  the  circuit  court  to  appoint  a 
guardian  ad  litem  for  the  insane  defendant, 
Anne  O.  Bland,  on  the  motion  of  D.  A.  Hin- 
ton, her  committee,  is  not  well  taken.    •    ♦    ♦ 

"The  committee  answered  the  bill,  and  not 
only  was  the  suit  reinstated,  but,  quoad  the 
insane  defendant,  was  in  effect  reyiyed  in 
the  name  of  her  committee;  and  the  commit- 
tee haying  been  thus  made  a  party,  and  there 
being  no  conflict  of  interest  between  the  com- 
mittee and  the  lunatic,  the  appointment  of  a 
guardian  ad  litem  was  unnecessary. 

"The  powers  and  duties  of  committees  of 
insane  persons  are  in  Virginia  prescribed  by 
statute.  And  by  section  48  of  chapter  82 
of  the  Code  of  1873  it  is  enacted  that  'the 
committee  of  an  Insane  person  shall  be  en« 
titled  to  the  custody  and  control  of  his  per- 
son (when  he  resides  in  the  state,  and  is  not 
conflned  in  an  asylum  or  Jail),  shall  take 
possession  of  his  estate,  and  may  sue  and  be 
sued  in  respect  thereto,'  etc. 

"Under  the  statute  it  was  held  in  Bird's 
Committee  y.  Bird,  21  Grat.  712,  and  in 
Cole's  Committee  y.  Cole's  Adm'r,  28  Grat 
865,  that  a  suit  on  behalf  of  the  lunatic 
respecting  his  person  or  estate  must  be  in  the 
name  of  the  committee,  if  there  be  one ;  and 
such,  it  would  seem,  is  the  general  rule  in- 
dependently of  statute. 

"Infants,  says  Judge  Story,  institute  a  suit 
in  equity  by  their  next  friend,  but  they  de- 
fend by  a  guardian  who  is  appointed  by  the 
court  for  that  purpose.  In  respect  to  idiots 
and  lunatics,  howeyer,  the  rule  is  different 
The  latter,  he  obseryes,  'defend  a  suit  by 
their  committees,  who  are  by  an  order  of 
court  appointed  guardians  ad  litem,  as  a 
matter  of  course,  in  ordinary  circumstances. 
But  if  an  idiot  or  lunatic  has  no  committee, 
or  the  committee  has  an  interest  opposite  to 


that  of  the  person  whose  property  is  intnet- 
ed  to  his  care,  an  order  may  be  obtained  for 
appointing  another  person  as  guardian  ad 
litem  for  the  purpose  of  defending  the  soil' 
Story's  Bq.  PI.  8  70. 

"In  Brasher's  Ex'rs  y.  Van  Cortlandt,  2 
Johns.  Ch.  242,  which  was  a  suit  against  cer- 
tain persons  who  had  been  appointed  a  com- 
mittee of  a  lunatic  to  obtain  payment  of  a 
debt  due  by  the  lunatic,  it  was  held  that  it 
was  not  necessary  to  Join  the  lunatic  with 
his  committee  as  a  party  defendant  *If  be 
had  been  Joined,'  said  Chancellor  Kent,  'it 
would  seem  to  be  mere  matter  of  form,  and 
the  committee  would  haye  been  directed  u 
of  course  to  put  in  his  answer  as  his  guard- 
ians. It  would  haye  been  their  answer, 
though  in  his  name.  If  he  be  made  a  defend- 
ant, he  is  to  answer  by  his  committee. 
•  •  •  Though  the  books  speak  of  the 
lunatic  as  a  proper  party,  yet  I  do  not  per- 
celye  its  necessity.' 

"It  is  only  where  there  is  no  committee, 
or  where  there  is  a  conflict  of  Interest  be- 
tween the  committee  and  the  lunatic,  that  it 
becomes  necessary  to  appoint  a  guardian  ad 
litem  for  an  insane  defendant  At  all  events, 
such  is  the  law  of  this  state,  since  not  odIt 
is  the  estate  of  the  lunatic  intrusted  to  the 
committee,  but  by  the  express  proyision  of 
the  statute  the  latter  may  be  sued  in  respect 
thereto.  And  It  was  doubtless  with  a  vle» 
to  proyide  for  the  contingency  Just  mention- 
ed that  the  statute  was  passed  upon  which 
counsel  rely,  which  enacts  as  follows:  The 
proceedings  in  a  suit  wherein  an  infant  or 
insane  person  is  a  party,  shall  not  be  stayed 
because  of  such  infancy  or  insanity,  but  the 
court  in  which  the  suit  is  pending,  or  the 
clerk  at  rules,  may  appoint  a  guardian  ad 
litem  to  any  infant  or  insane  defendant, 
whether  such  defendant  shall  have  been 
seryed  with  process  or  not  The  court  may 
compel  the  person  so  appointed  to  act  bnt 
he  shall  not  be  liable  for  costs,  and  shall 
be  allowed  his  reasonable  charges,  which  the 
party  on  whose  motion  he  was  appointed 
shall  pay.'    Code  1873,  c.  167,  §  17. 

"This  yiew  is  further  supported  by  the 
proyisions  of  section  4,  c.  169,  Code  1S73. 
which  proyides  that  a  suit  against  a  partj 
who  is  insane  may  be  reyiyed  in  the  name  of 
the  committee  of  such  party,  and  thereafter 
proceeded  in  in  the  name  of  the  committee. 
Here  no  proyision  is  made  for  the  appoint- 
ment of  a  guardian  ad  litem,  and  doubtlesa 
for  the  reason  that  the  suit  being  continued 
in  the  name  of  the  committee,  whose  pow- 
ers and  duties  are  prescribed  by  the  statute 
already  adverted  to,  no  such  proyision  in  the 
Judgment  of  the  Legislature  was  necessary. 

"We  conclude,  therefore,  that  the  insane 
defendant  was  sufficiently  represented  in  the 
suit  by  her  committee,  and  that  there  was  no 
error  in  oyerruling  the  motion  for  the  appoint- 
ment of  a  guardian  ad  litem." 

In  Straight  y.  Ice,  56  W.  Va.  60,  48  &  R 
838,  the  opinion  says:   "In  Code  1819  (Tolaiae 
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1,  c.  106),  I  Bee  no  provision  for  suit  In  the 
STuardlan's  name,  and  those  Virginia  cases 
were  under  that  Code.  Section  32  provided 
for  snlt  In  Infant's  name.  Being  in  the  same 
chapter,  it  showed  that  the  Infant  only  could 
sue.  Nor  do  I  see  any  provision  for  suit  in 
the  guardian's  name  In  Code  1899,  c.  82  [Code 
1906,  p.  1291],  The  rule  of  these  Virginia 
cases  as  to  the  guardians  is  still  the  rule  in 
West  Virginia.  Lawson  v.  Klrchner,  50  W. 
Va.  344,  40  S.  B.  &44.  But  as  to  a  committee 
of  an  insane  person  a  different  statute  ap- 
plies. Code  1899,  c.  58,  §  37  [Code  1906,  8 
2672],  says  that  such  committee  'shall  take 
possession  of  his  estate,  and  may  sue  and  be 
sued  In  re^)ect  thereto,  and  for  the  recovery 
of  debts  due  to  or  from  the  insane  person.* 
This  clearly  enables  the  committee  to  sue  In 
his  own  name  for  the  recovery  of  a  debt  due 
the  hisane  frdm  a  former  committee.  That 
such  Is  the  capacity  of  a  committee  appears 
from  Johnson  v.  Chapman,  43  W.  Va.  639. 
28  S.  E.  744;  Bird's  Committee  v.  Bird,  21 
Grat.  712;  Hlnton  v.  Bdand's  Adm'r,  81  Va. 
588." 

In  an  elaborate  opinion  by  Strong,  J.,  in 
Yaple  V.  Titus.  41.  Pa.  196,  80  Am.  Dec.  604, 
which  was  an  action  of  ejectment,  adhering  to 
the  principle  that  the  Judgment  or  order  of  a 
court  of  competent  Jurisdiction  cannot  be  col- 
laterally impeached  or  inquired  Into,  the 
learned  Judge,  following  the  statements  that, 
"after  the  return  of  an  inquisition  finding 
lunacy,  the  Jurisdiction  over  the  property  of 
the  lunatic  is  complete,  either  for  custody,  for 
management  or  for  sale,"  and  "that  an  order 
or  sale  was  a  proceeding  in  rem,  and  not  a 
decree  against  the  lunatic  himself,  and  to  Jus- 
tify it  the  court  needed  no  Jurisdiction  of  his 
person,"  says:  "The  reason  why  even  a  Judg- 
ment In  personam  is  voidable  In  error  Is  be- 
cause the  party  against  whom  it  was  rendered 
has  been  deprived  of  an  opportunity  of  show- 
ing cause  against  the  plaintiffs'  claim.  But  in 
a  proceeding  In  rem  he  may  or  may  not  inter- 
vene. As  already  said,  in  an  application  for 
an  order  to  sell  the  real  estate  of  a  lunatic, 
the  law  does  not  contemplate  his  being  heard." 
See,  also,  Sullivan  v.  Andoe,  6  Fed.  (C.  0.) 
647,  Haddock  v.  Haddock,  201  U.  S.  569, 
26  Sup.  Ct.  525,  50  L.  Ed.  869,  and  Ballard  v. 
Hunter,  204  U.  S.  241,  27  Bup.  Ct  261,  51  L. 
Ij}d.  461,  where  the  same  principle  is  fully 
recognized. 

There  is  not  a  suggestion  in  this  record  of 
fraud  on  the  part  of  Wm.  S.  Howard  in  the 
acquirement  of  the  title  to  the  property  sought 
to  *  be  recovered,  nor  that  he  paid  an  inad- 
equate price  therefor. 

If  the  contentions  of  defendant  in  error 
could  be  maintained,  titles  to  property  of  in- 
sane persons,  acquired  through  decrees  of  our 
courts  having  Jurisdiction  and  authority  to 
make  such  sales,  would  become  very  pre- 
carious, if  not,  as  said  in  Grignon  v.  Astor, 
2  How.  (U.  S.)  338,  11  L.  Ed.  283,  citing 
Thompson  v.  Tolmle,  2  Pet  (U.  S.)  109,  7 
Lk  Ed.  381,  "snares  for  honest  men." 


The  deed  from  Tabb,  commissioner,  to  Wm. 

5.  Howard,  offered  in  evidence  in  this  case, 
purporting  to  convey  the  title  and  possession 
of  the  land  in  controversy  under  decrees  of  a 
court  of  competent  and  general  Jurisdiction, 
was  prima  facie  eviednce  of  the  facts  It  re- 
cited, and,  no  evidence  being  offered  by  de- 
fendant in  error  to  disprove  those  recitals,  the 
Judgment  of 'the  trial  court  in  favor  of  the 
defendant  In  error  was  erroneous.  Therefore 
its  Judgment  will  be  reversed  and  annulled, 
and  this  court  will  enter  the  Judgment  that  the 
trial  court  should  have  entered  in  favor  of 
plaintiffs  in  error  for  the  lot  of  land  In  con- 
troversy, with  costs. 

Reversed. 

BUCHANAN,  J.,  absent 

(108  Va.  204) 

CARTER'S  ADM'R  v.  SKILLMAN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 
12,  1908.) 

1.  ADMINISTBATOB&— Claims  of  Distributees 
—Liability. 

Where  the  county  court,  after  strict  com- 
pliance with  Code  1904,  c.  121,  providing  for 
the  settlement  of  the  accounts  of  fiduciaries,  de- 
termined- that  one  was  the  sole  distributee  of  de- 
cedent's estate,  and  ordered  the  funds  paid  to 
him  without  a  refunding  bond,  the  administrator 
is  protected  against  the  subsequent  claims  of 
persons  claiming  to  be  co-distributees  whose 
existence  was  not  known  when  the  distribution 
was  made. 

2.  CouBTB— JuBisniCTiON— Pbesumption. 

The  only  difference  between  a  court  of  lim- 
ited and  one  of  general  jurisdiction  is  that  as 
to  the  second  there  is  a  presumption  in  favor  of 
its  jurisdiction,  while  as  to  the  other  the  pre- 
sumption is  against  jurisdiction. 

[Bid.  Note.— For  cases  in  point,  see  Cent  DiR. 
vol.  IS,  Courts,  §§  120,  142^ 

3.  Auministbatobs  —  Distbibution  —  JUBIS- 
diction— County  Coubt. 

Under  the  express  terms  of  Code  1904.  c. 
121,  the  county  court  had  jurisdiction  to  deter- 
mine that  one  was  the  sole  distributee  of  dece- 
dent's estate  and  direct  payment  to  him  as  such. 

4.  C0UBTS—**JUBI8 diction"    DEFINED. 

Jurisdiction  Is  the  power  to  hear  and  deter- 
mine a  cause. 

[Ed.  Note.— For  other  -definitions,  see  Words 
and  Phrases,  vol.  4,  pp.  3876-^3885 ;  vol.  8,  pp. 
7697-7698.] 

6.  Same— PSESUMPTioNS. 

Where  a  court's  jurisdiction  of  a  cause  is 
established,  all  i)resumption8  are  in  favor  of 
the  rightful  exercise  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  S§  140,  142.] 

Appeal  from  Circuit  Court,  Loudoun  County. 
Bill  by  John  H.  Skillman  and  another  against 
Travers  H.  Carter's  administrator  and  oth- 
ers.   From   a  decree  for  complainants,  the 
administrator  appeals.    Reversed. 

John  H.  Alexander  and  Richard  H.  Tebbs, 
for  plaintiff  in  error.  Chas.  P.  Janney,  N. 
C.  Nichols,  and  R.  Walton  Moore,  for  defend- 
ants in  error. 

KEITH,  P.  Travers  H.  Carter  died  intes- 
tate, unmarried,  and  without  issue,  possess- 
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€d  of  considerable  real  and  personal  estate  in 
the  county  of  Loudoun,  and  at  the  November 
term,  1892,  of  the  county  court  of  Loudoun 
county  his  estate  was  on  motion  of  Edwin 
N.  J.  Carter,  a  distributee,  committed  to  the 
sheriff  for  administration. 

The  actual  administration  of  the  estate 
was  intrusted  to  William  S.  Summers,  a  dep- 
puty  sheriff,  within  whose  district  the  dece- 
dent had  resided.  Summers  proceeded  prompt- 
ly to  settle  his  accounts  as  administrator  be- 
fore William  N.  Wise,  a  commissioner  of  ac- 
counts, and  a  balance  was  ascertained  to  be 
in  his  hands  of  $2,197.14,  which  the  commis- 
sioner r^;>orted  as  payable  to  '*E.  J.  Garter, 
sole  heir  at  law  of  said  decedent."  This  re- 
port was  duly  confirmed  by  the  court 

At  the  March  term,  1894,  of  the  county 
court,  an  order  was  entered  that  the  cred- 
itors of  the  decedent,  Travers  H.  Carter,  ap- 
pear on  the  1st  day  of  the  May  term,  1894, 
and  show  cause,  if  any  they  can,  against  the 
payment  and  delivery  of  the  estate  of  said 
Travers  H.  Carter  to  his  distributee,  Edwin 
J.  Carter,  without  a  refunding  bond ;  and  at 
the  May  term,  1894,  an  order  was  entered, 
reciting  due  publication  and  posting  of  the 
former  order,  that  no  creditors  had  shown 
cause  against  it,  and  ordering  the  payment 
to  the  distributee,  E.  J.  Carter,  of  the  said 
sum  of  $2,197.14,  without  refunding  bond. 
This  payment  was  accordingly  made. 

On  December  1,  1903,  John  H.  Skillman, 
of  the  state  of  Washington,  and  Bushrod 
Skillman,  of  the  state  of  Indiana,  filed  their 
bill  in  chancery,  in  which  they  made  H.  H. 
Bussell,  sheriff  of  Loudoun  county,  E.  J. 
Carter,  and  others  parties  defendant,  claim- 
ing that  E.  J.  Carter  was  not  the  sole  dis- 
tributee of  Travers  H.  Carter,  but  that  he 
had  left  surviving  him  a  mother,  Mary  A. 
Skillman,  and  two  half  brothers,  besides  the 
said  Edwin  J.  Carter;  that  the  mother  had 
since  died;  that  they  had  been  ignorant  of 
the  death  of  Travers  H.  Carter  until  1900, 
and  had  since  been  diligently  prosecuting 
their  claims ;  and  that  they  were  not  parties 
to  any  proceeding  touching  the  said  personal 
estate  or  its  payment  to  E.  J.  Carter. 

It  was  originally  claimed  that  the  bill  was 
one  to  surcharge  and  falsify  the  accounts  of 
the  personal  representative  of  Travers  H. 
Carter,  but  this  contention  was  properly 
abandoned.  The  accounts  of  the  administra- 
tor contained  a  full,  complete,  and  fair  set- 
tlement of  the  estate  committed  to  his  charge. 
There  Is  no  pretense  that  a  dollar  has  been 
omitted  with  which  the  administrator  should 
have  been  charged,  or  that  a  penny  has  been 
credited  to  him'  with  which  he  should  not 
have  been  credited. 

The  sole  questions  are:  First,  was  Edwin 
J.  Carter  the  sole  distributee;  and,  second- 
ly, did  the  proceedings  before  the  commis- 
sioner of  accounts  of  Loudoun  county  and  be- 
fore the  county  court  protect  the  administra- 
tor under  the  circumstances  disclosed  in  this 
record? 


The  circuit  court  was  of  opinion  that  the 
sheriff,  as  administrator,  was  not  protected 
by  the  order  of  the  county  court  in  making 
payment  to  E.  J.  Carter  as  sole  distributee, 
and  by  its  decree  of  the  April  term,  1906,  the 
sheriff  of  Loudoun  coun^  was  directed  to 
pay  to  John  H.  Skillman  and  Bushrod  Skill- 
man  each  the  sum  of  $1,046.70,  with  interest 
on  $610.32,  a  part  thereof,  from  April  14, 
1906,  until  paid,  and  the  costs  of  the  suit 
From  this  decree  an  appeal  was  allowed. 

The  'facts  have  already  been  sufficiently 
stated.  The  law  with  respect  to  the  settle- 
ment of  fiduciary  accounts  prior  to  the  adop- 
tion of  the  Code  of  1849  was  In  a  very  unsat- 
isfactory condition.  The  revisors  in  their  re- 
port say  (Report  of  Revisors,  a  132.  note) 
there  was  probably  no  subject  in  relation  to 
which  they  received  more  communications, 
written  and  oral,  than  with  respect  to  the 
settlement  of  accounts  of  personal  represen- 
tatives of  decedents  and  guardians  and  com- 
mittees of  wards  and  insane  persons.  It  ap- 
pears that,  when  the  settlement  of  the  ac^ 
counts  of  an  executor  or  administrator  took 
place  under  the  order  of  the  court  of  pro- 
bate, it  was  by  commissioners  appointed  on 
motion  of  the  executor  or  administrator,  and 
they  were  generally  chosen  from  among  his 
friends  and  neighbors.  They  were  often  per- 
sons who  had  no  knowledge  of  the  principles 
on  which  accounts  should  be  stated,  and  no 
disposition  to  scrutinize  them  very  closely. 
Their  reports  were  often  drawn  by  the  fidu- 
ciary himself,  were  not  unfrequently  signed 
by  the  commissioner  without  an  examination 
of  the  vouchers,  and  it  was  seldom  that  those 
interested  had  any  knowledge  of  the  report 
having  been  made  until  it  had  been  record- 
ed, without  being  looked  at  either  by  the 
court  or  any  one  else.  These  settlements 
proved  most  fertile  sources  of  litigation. 

To  remedy  these  evils  the  revisors  report- 
ed, and  the  Legislature  adopted,  what  ap- 
pears in  our  Code  of  to-day  (1904)  as  chap- 
ter 121,  and  which  remains,  with  a  few 
changes  which  add  to  the  promptness  and  ef- 
ficiency of  the  remedy,  substantially  as  It 
was  prepared  by  and  appears  in  the  report 
of  the  Revisors  of  1849.  Its  object  was  to 
afford  a  prompt,  certain,  efficient,  and  inex- 
pensive method  by  which  the  accounts  of 
fiduciaries  might  be  settled,  and  estates  dis- 
tributed in  accordance  with  law. 

By  section  2G71  the  Judge  of  each  court 
having  Jurisdiction  of  the  probate  of  wills 
and  granting  administration  on  estates  of 
decedents  is  required  to  appoint  a  commis- 
sipner  of  accounts,  who  shall  have  a  general 
supervision  of  all  fiduciaries  admitted  to  qual- 
Ity  in  said  court,  and  make  all  ex  parte  settle- 
ments of  their  accounts ;  and  this  commission- 
er is  directed  to  obtain  from  the  clerk  of  his 
court  within  20  days  after  each  term  thereof 
a  list  of  the  fiduciaries  authorized  to  act  as 
such  under  orders  entered  at  the  said  term, 
and  examine  as  to  each  fiduciary  whether  h« 
has  given  such  bond  as  the  law  requires,  and. 
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if  it  appears  that  he  has  given  no  bond  or 
that  bis  bond  is  defective,  to  make  report 
thereof  to  his  conrt  at  its  next  term.  He  is 
required  to  keep  a  record  of  fiduciaries,  in 
whicdi  shall  be  entered  the  name  of  the  fidu- 
ciary; the  name  of  the  decedent  of  whose  es^ 
tate  he  is  the  representative;  the  name  of 
the  living  person  for  whom  he  is  guardian, 
curator,  or  committee;  the  penalty  of  liis 
bond;  the  names  of  his  sureties;  the  date  of 
the  order  conferring  his  authority;  the  date 
of  any  order  revoking  his  authority ;  the  date 
of  the  return  of  every  inventory  of  the  estate ; 
the  date  of  each  settlement  of  his  accounts; 
and  shall  Index  the  said. book  in  the  name  of 
the  decedent  or  person  represented  by  such 
fiduciary. 

By  section  2678  it  is  provided  that  there 
sfaali  be  laid  before  the  commissioner  a  state- 
ment of  all  money  which  any  personal  repre- 
sentative, guardian,  curator,  or  committee 
sliall  have  received,  become  chargeable  with, 
or  have  disbursed  within  one  year  from  the 
date  of  the  order  conferring  his  authority,  or 
within  any  succeeding  year,  together  with  the 
vouchers  for  such  disbursements,  within  six 
montlia  after  the  end  of  every  such  year; 
and  the  commissioner  shall  state,  settle,  and 
rei)ort  to  the  court  an  account  of  the  transac- 
tions of  any  such  fiduciary,  as  provided  by  law. 
And,  if  any  such  fiduciary  fail  to  make  such 
exhibit,  the  commissioner  and  the  court  shall 
proceed  against  him  in  like  manner,  and  the 
court  shall  impose  the  same  penalty,  unless  the 
fiduciary  is  excused  for  sufllcient  reason,  as 
is  provided  in  cases  where  fiduciaries  fail  to 
return  inventories  of  their  respective  estates. 

By  section  2679  it  is  provided  that  if  any 
fiduciary  shall  fail  to  lay  before  the  com- 
missioner a  statement  of  receipts  for  any  year 
within' six  months  after  its  expiration,  and 
though  a  statement  be  laid  before  the  com- 
missioner, yet,  if  the  fiduciary  be  found 
chargeable  for  that  year  with  any  money  not 
embraced  In  the  said  statement,  he  shall  have 
no  compensation  for  his  seryices  during  said 
year,  nor  commission  on  such  money,  unless 
allowed  by  the  court 

By  section  2680  it  is  provided  that,  when 
any  fiduciary  shall  have  failed  to  lay  before 
the  commissioner  a  statement  of  his  receipts 
for  any  year,  a  commissioner  before  whom 
the  statement  might  have  been  laid  shall, 
upon  request  made  to  him,  within  10  years 
from  the  commencement  of  such  year,  by 
any  person  who  is  Interested  as  a  creditor, 
legatee,  distributee,  surety  of  such  fiduciary, 
or  otherwise,  or  who  appears  as  next  friend 
of  an  infant  so  interested,  issue  a  summons, 
directed  to  the  sheriff  or  other  officer  of  any 
county  or  corporation,  requiring  him  to  sum- 
mon such  fiduciary  to  lay  before  the  commis- 
sioner a  statement  of  his  receipts  and  dis- 
bursements, accompanied  by  his  vouchers,  for 
such  year,  and  for  the  time  which  may  have 
since  elapsed. 

By  section  2686  it  is  provided  that  when 
any   personal   representative,  etc.,   exc^t  a 


idierifl  or  other  officer,  shall  have  laid  such 
statement  before  a  commissioner,  he  shall  ex- 
amine whether  the  fiduciary  has  given  such 
bond  as  the  law  requires,  and  whether  it  is 
in  a  penalty,  and  with  sureties  sufficient. 
Any  commissioner  of  the  court  in  which  the 
order  was  made  conferring  on  the  fiduciary 
his  authority  shall,  at  any  time  before  such 
statement  is  laid  before  a  commissioner,  upon 
the  application  of  any  person  who  is  interest- 
ed or  appears  as  next  friend  of  ap  Infant  in- 
terested, after  reasonable  notice  to  such  fidu- 
ciary, examine  into  any  of  the  said  matters, 
or  inquire  whether  security  ought  to  be  re- 
quired of  a  fiduciary  who  may  have  been  al- 
lowed to  qualify  without  giving  it,  or  whether, 
by  reason  of  the  incapacity,  misconduct,  or 
removal  of  any  fiduciary  from  this  state,  or 
for  any  other  cause,  it  is  improper  to  permit 
the  estate  of  the  decedent,  ward,  or  other 
person,  to  remain  under  his  control. 

By  section  2690  it  is  provided  that  any 
commissioner  who  has  for  settlement  the 
accounts  of  a  personal  representative  of  a 
decedent  shall,  when  requested  so  to  do  by 
such  representative,  or  any  creditor,  lega- 
tee, or  distributee  of  the  decedent,  appoint 
a  time  and  place  for  receiving  proof  of 
debts  or  demands  against  the  said  decedent 
or  his  estate,  and  four  weeks  before  the  said 
time  post  a  notice  of  such  time  and  place  at 
the  front  door  of  the  courthouse  of  the  cir- 
cuit or  corporation  court  wherein  such  fidu- 
ciary qualified  on  the  first  day  of  a  term 
of  such  court,  and  also  at  two  or  more  pub- 
lic places  in  the  neighborhood  of  the  place 
where  the  account  is  to  be  taken.  By  sec- 
tion 2691  the  commissioner  is  authorized  to 
adjourn  from  time  to  time  for  receiving  such 
proof,  and  required  to  within  one  year  from 
the  time  first  appointed  for  receiving  such 
proof  make  out  an  account  of  all  such  debts 
or  demands  as  may  appear  to  him  to  be  suf- 
ficiently proved,  stating  separately  those  of 
each  class.  By  section  2692  all  persons  hav-' 
ing  claims  against  the  estate  are  authorized 
to  file  them  before  the  commissioner,  who  is 
required  to  indorse  the  date  of  filing  there- 
on, and  sign  the  indorsement  in  his  official 
character. 

By  section  2693  it  is  provided  that  every 
commissioner  shall  post  at  the  front  door 
of  the  courthouse  of  the  circuit  or  corpora- 
tion court  a  list  of  fiduciaries  whose  accounts 
are  before  him  for  settlement,  stating  the 
names  of  such  fiduciaries,  the  nature  of  their 
accounts,  wljether  as  personal  representa- 
tive, guardian,  curator,  committee,  or  trus- 
tee, and  the  names  of  their  decedents,  or  of 
the  persons  for  whom  they  act,  and  that  no 
account  of  any  fiduciary  shall  be  completed 
by  any  commissioner  until  it  shall  have  been 
mentioned  in  such  list  for  10  days  after  be- 
ing so  mentioned.  By  section  2697  he  is  di 
rected  to  file  his  report  in  the  office  of  the 
court  by  which  he  is  appointed  as  soon  as 
practicable  after  its  completion,  and  with  his 
report  return  such  of  the  vouchers  or  evi- 
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dence  before  him  as  any  person  interested 
may  desire  him  to  return,  or  as  he  may  deem 
proper. 

By  section  2698  it  is  provided  that  every 
such  account  shall  lie  in  the  clerk's  office 
30  days  for  exceptions,  and  shall  stand  con- 
firmed at  the  expiration  of  said  30  days,  if 
not  excepted  to.  And  the  court,  *  or  Judge 
thereof  in  vacation,  shall  examine  every 
such  account  as  to  which  exceptions  shall  be 
filed,  correct  any  errors  which  may  appear 
in  the  exceptions,  or  any  appearing  on  the 
face  of  the  account  (whether  excepted  to  or 
not),  and  to  this  end  may  recommit  the  ac- 
count to  the  same  or  another  commissioner 
as  often  as  it  sees  cause,  or  it  may  confirm 
the  report  in  whole  or  in  a  qualified  manner. 
And  the  clerk  is  required  in  a  book  kept  for 
the  purpose  to  record  every  report  which 
may  be  so  confirmed,  and,  at  the  foot  of  it, 
the  order  of  confirmation.  And  by  section 
2699  the  report,  to  the  extent  to  which  it 
may  be  so  confirmed,  shall  be  taken  to  be 
correct,  except  so  far  as  the  same  may.  In 
a  suit,  in  proper  time,  be  surcharged  or  falsi- 
fied. 

By  section  2700  it  is  further  provided  that 
>  where  it  appears  by  a  report  made  as  afore- 
said, or  a  special  report  of  the  commission- 
er, that  money  is  in  the  hands  of  any  fidu- 
ciary, the  court  in  the  clerk's  office  of  which 
said  report  is  filed  may  order  the  same  to 
be  invested  or  loaned  out,  or  make  such  other 
order  respecting  the  same  as  may  seem  to  it 
proper. 

By  section  2702  it  is  provided  that  when  a 
report  of  the  accounts  of  any  guardian,  cura- 
tor, committee,  or  trustee  shall  be  confirm- 
ed, either  In  whole  or  in  a  qualified  manner, 
the  court,  in  the  clerk's  office  of  which  said 
report  is  filed,  may  order  payment  of  what 
shall  appear  due  on  such  Accounts  to  such 
persons  as  would  be  entitled  to  recover  the 
same  by  suit  in  equity.  And  by  section  2703 
it  is  declared  that  "when  a  report  of  the  ac- 
counts of  any  personal  repres^tative  and  of 
the  debts  and  demands  against  the  decedent's 
estate  shall  be  confirmed  as' aforesaid,  the 
court  shall  order  to  be  applied  to  the  pay- 
ment of  such  debts  and  demands  so  much  of 
the  estate  in  the  hands  of  such  representa- 
tive, and  to  such  creditors  as  shall  appear 
proper,  reserving,  where  it  seems  to  the 
court  reasonable  to  do  so,  to  meet  a  claim 
of  a  surety  for  the  decedent,  or  any  other 
contingent  claim  against  the  estate,  the  proctf 
of  which  has  to  be  deferred,  or  to  meet  any 
other  claim  not  finally  passed  upon,  such 
sum  as  it  may  deem  sufficient  to  pay  it  or  a 
proportion  thereof  equal  to  what  is  ordered 
to  be  paid  to  other  creditors  of  the  same 
class,  should  the  payment  of  it  or  such  pro- 
portion afterwards  appear  proper." 

By  section  2706  it  is  provided  that  a  per- 
sonal representative  shall  not  be  compelled 
to  pay  any  legacy  given  by  the  will,  or  make 
distribution  of  the  estate  of  his  decedent, 
until  after  a  year  from  the  date  of  the  order 


conferring  authority  on  the  first  executor  or 
administrator  of  such  decedent;  and,  exc^t 
where  It  is  otherwise  specially  provided,  be 
shall  not  then  be  compelled  to  make  snch 
payment  or  distribution  until  the  legatee  or 
distributee  shall  give  him  a  bond,  executed 
by  himself  or  some  other  person,  with  suffi- 
cient surety,  with  condition  to  refund  a  due 
proportion  of  any  det)ts  or  demands  which 
may  afterwards  appear  against  the  decedent 
and  of  the  costs  attending  their  recovery. 
Such  bond  shall  be  filed  in  the  clerk's  office 
of  the  court  which  may  have  decreed  such 
payment  or  distribution,  or  in  which  the  ac- 
counts of  such  representative  may  be  re- 
corded. 

Section  2707  provides:  "If  any  personal 
representative  pay  any  legacy  given  by  the 
will  or  distribute  any  of  the  estate  of  his 
decedent,  and  there  be  filed  in  the  said  clerk's 
office  a  proper  refunding  bond  for  what  is  so 
paid  or  distributed,  with  security  therein 
sufficient  at  the  time  of  taking  it,  such  per- 
sonal representative  shall  not,  on  account  of 
what  is  so  paid  or  distributed,  be  personally 
liable  for  any  debt  or  demand  against  the 
decedent,  whether  it  be  of  record  or  not,  un- 
less, within  one  year  from  his  qualification 
or  before  such  payment  or  distribution,  he 
shall  have  had  notice  of  such  debt  or  de- 
mand." 

By  section  2708  it  is  provided  that  "when 
a  report  of  the  accounts  of  any  personal  rep- 
resentative and  of  the  debts  and  demands 
against  his  decedent's  estate  shall  have  been 
filed  in  the  office  of  a  court,  whether  under 
this  chapter  or  in  a  suit  in  chancery,  the  said 
court,  after  one  year  from  the  qualification 
of  such  perscmal  representative,  may,  on  the 
motion  of  a  legatee  or  distributee  of  his  de- 
cedent, make  an  order  for  the  creditors  of 
such  decedent  to  show  cause  on  some  day  to 
be  named  in  the  order  against  the  payment 
and  delivery  of  the  estate  of  the  decedent 
to  bis  legatees  or  distributees;  a  copy  of 
which  order  shall  be  published  once  a  week 
for  four  successive  weeks  in  one  or  more 
newspapers,  as  the  court  may  direct  On  or 
after  the  day  named  in  the  order  of  the  court 
in  term  or  the  Judge  in  vacation  may  order 
the  payment  and  delivery  to  the  legatees  or 
distributees  of  the  whole  or  a  part  of  the 
money  and  other  estate  not  before  distribut- 
ed, witH  or  without  a  refunding  bond,  as  it 
may  prescribe ;  but  every  legatee  or  distribu- 
tee to  whom  any  such  payment  or  delivery 
is  made,  and  his  representatives,  may,  in  a 
suit  brought  against  him  within  five  years 
afterwards,  be  adjudged  to  refund  a  due 
proportion  of  any  debts  or  demands  appear- 
ing against  the  decedent,  and  the  costs  at- 
tending their  recovery." 

And  by  section  2710  the  county  court,  for 
good  cause  shown,  is  required  to  have  re- 
moved to  the  circuit  court  having  Jurisdic- 
tion over  such  county  any  report  made  to 
the  county  court  under  this  chapter. 

We  have  quoted  these  sections  very   ex- 
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tensiyely  In  order  that  it  may  appear  how 
minnte,  how  careful,  and  how  sufficient  1b 
the  provision  made  by  our  statute  law  for 
the  settlement  of  the  accounts  of  fiduciaries. 
It  Is  full,  ample,  and  complete.  It  f^i^rds 
and  protects  every  interest  as  amply  as  could 
be  done  by  a  formal  suit  in  chancery.  By 
the  death  of  the  decedent  the  probate  court 
acquires  Jurisdiction.  It  appoints  the  ad- 
ministrator and  commits  the  estate  to  his 
control,  and  at  every  step  of  his  administra- 
tion the  law  provides  proper  machinery  by 
which  the  fiduciary  can  be  compelled  to  col- 
lect and  distribute  the  funds  conmiitted  to 
his  care,  and  to  settle  his  accounts  showing 
the  manner  in  which  his  trust  has  been  ex- 
ecuted. 

If  the  administrator  in  this  case.  Instead 
of  proceeding  in  strict  obedience  to  the  pro- 
visions of  chapter  121  of  the  Code  had  in- 
stituted  a  suit  in  chamcery  for  direction  as 
to  his  conduct  In  th^  administration  of  this 
estate,  in  what  respect  would  the  proceeding 
have  differed  from  that  which  has  been  pur- 
sued? There  is  not  a  suggestion  or  a  hint 
that  he  had  any  knowledge,  or  that  any  one 
else  within  the  Jurisdiction  of  the  court  had 
any  knowledge,  of  the  existence  of  those  now 
claiming  to  be  co-distributees  of  Edwin  J. 
Carter.  They  and  their  forebears  had  cut 
themselves  loose  from  Loudoun  county  more 
than  half  a  century  before.  They  had  left 
not  a  trace  behind  them;  and  in  utter  igno- 
rance of  their  existence  a  court  of  competent 
Jurisdiction,  having  comtrol  over  the  adminis- 
trator whom  it  had  appointed  and  over  the 
estate  which  it  had  committed  to  his  care, 
solemnly  adjudicated,  after  a  strict  compli- 
ance with  the  provisions  of  the  law,  that  E. 
J.  Carter  was  the  sole  distributee  of  Travers 
H.  Carter,  deceased,  and  ordered  the  funds 
in  the  hands  of  the  administrator  to  be  paid 
to  him  without  a  refunding  bond. 

If  these  were  creditors  making  the  attack, 
we  think  It  Is  scarcely  denied  that  the  adminis- 
trator would  be  saved  harmless  by  the  stat- 
ute, for  by  section  2707  it  is  expressly  pro- 
vided that  "a  personal  representative  shall 
not,  on  account  of  what  is  so  paid  or  dis- 
tributed, be  personally  liable  for  any  debt  or 
demaind  against  the  decedent,  whether  it  be 
of  record  or  not,  unless,  within  one  year 
from  his  qualification  or  before  such  pay- 
ment or  distribution,  be  shall  have  had  notice 
of  such  debt  or  demand.**  While  there  is  no 
such  precise  language  of  exoneration  with  re- 
spect to  distributees,  the  legal  effect  of  a 
compliance  with  the  requiremetits  of  chapter 
121  Is  to  give  protection  as  ample  against 
the  claims  of  a  distributee  as  though  the 
statute  had  so  declared  in  express  terms.  In 
other  words,  it  is  because  the  statute  has 
given  to  all  concerned  an  opportunity  to  pre- 
sent their  claims  and  demands  and  to  have 
them  litigated  before  a  competent  tribunal 
that  exemption  from  liability  attaches  in  fa- 
vor of  those  who  have  pursued  the  terms  of 


the  statute.  It  Is  what  has  been  done,  or 
what  might  have  been  done,  under  the  statute 
by  those  diligent  in  the  assertion  of  their 
rights,  which  affords  protection  to  those  who 
have  acted  in  obedience  to  the  mandate  of  the 
law. 

Bn  Woemer  on  Am.  Law  of  Administra- 
tion (2d  Ed.)  S  505,  it  is  said:  "Final  settle- 
ments of  the  administration,  when  made  by 
the  executor  or  administrator  in  pursuance 
of  statutory  requirement,  after  legal  notice 
to  all  parties  interested  in  the  estate,  are  con- 
clusive as  to  all  matters  therein  directly  ad- 
judicated. This  is  declared  by  statute  in  a 
numl)er  of  states ;  for  instance,  in  California, 
Indiana,'  Nevada,  New  Jersey,  New  York, 
Ohio,  and  Rhode  Island.  But,  aside  from 
statutory  enactment,  the  current  of  authori- 
ties so  holding  is  almost  unbroken.  It  seems 
supererogatory  to  refer  to  them  specially. 
Where  the  notice  has  been  given  as  required 
by  the  statute,  the  Judgment  will  be  conclu- 
sive, although  rendered  in  the  absence  of  all 
parties  but  the  administrator;  and,  where  the 
statute  directs  notice  by  publication,  actual 
or  personal  notice  is  not  required." 

It  is  said,  however,  that  this  is  a  court  of 
limited  Jurisdiction,  and  that  we  may  con- 
cede ;  but  the  only  difference  between  a  court 
of  limited  and  one  of  general  Jurisdiction  is 
that  with  respect  to  the  latter  there  is  a  pre- 
sumption in  favor  of  the  Jurisdiction,  while 
with  respect  to  courts  of  limited  Jurlsdictiooi 
the  presumption  is  against  that  Jurisdiction. 

Mr.  Justice  Strong  in  Miller  v.  United 
'States,  11  Wall.  (U.  S.)  288,  20  L.  Ed.  135, 
speaking  of  this  subject,  says:  ''It  is  insist- 
ed that  the  district  court  did  not  find  that 
the  stocks  belonged  to  a  person  engaged  in 
the  rebellion,  or  who  had  given  aid  or  com- 
fort thereto,  which  it  is  said  are  made  nec- 
essary findings  by  the  seventh  section  of  the 
act  (chapter  195,  12  Stat.  591)  before  a  de- 
cree of  condemnation  can  be  entered.  This 
is  not  an  objection  to  the  Jurisdiction  of  the 
court  We  have  already  shown  that  that 
was  complete.  It  is  an  objection  to  the  reg- 
ularity of  proceeding,  and  it  assumes  that 
the  record  must  show  affirmatively  there 
;nras  no  irregularity.  It  presumes,  therefore, 
against  the  record.  The  general  rule,  how- 
ever, is  that  In  courts  of  record  all  things 
are  presumed  to  have  been  rightly  done.  In 
courts  of  limited  Jurisdiction,  Indeed,  there 
is  a  presumption  against  Jurisdiction,  but, 
when  that  appears,  they  are  entitled  to  the 
same  presumptions  In  favor  of  their  action  as 
other  courts  are.  The  district  and  circuit 
courts  are  of  limited  Jurisdiction,  but  they 
are  not  Inferior  courts,  and  they  are  there- 
fore entitled  to  the  same  presumptions  In 
their  favor.  Those  presumptions  are  that  the 
court,  having  Jurisdiction,  and  having  enter- 
ed a  Judgment,  did  everything  that  was  nec- 
essary to  warrant  its  entry  of  the  Judgment 
Undoubtedly  the  contrary  may  be  shown  in 
a  court  of  error,  but  the  burden  of  showing 
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It  is  upon  him  who  alleges  error.  The  legal 
intendment  is  against  him.  This  doctrine  is 
abundantly  sustained  by  the  authorities." 

In  Brwln  v.  Lowry,  7  How.  (U.  S.)  181,  12 
L.  Ed.  655,  the  court  said:  "Wherever  a 
Judgment  Is  given  by  a  court  having  Jurisdic- 
tion of  the  parties  and  of  the  subject-matter, 
the  exercise  of  Jurisdiction  warrants  the  pre- 
sumption in  favor  of  a  purchaser,  that  the 
facts,  which  were  necessary  to  confer  Juris- 
diction, were  found."  See,  also,  Howard  v. 
Landsberg's  Ck)mmittee,  108  Va.  — ^  60  S.  EL 
769  (decided  at  this  term). 

After  the  full  citation  which  we  have  giv- 
en from  the  statute  law  on  the  subject,  we 
do  not  think  there  can  be  any  questiT)n  as  to 
the  Jurisdiction  of  the  county  court  In  this 
case,  for,  as  has  been  well  said,  "the  power 
to  hear  and  determine  a  cause  Is  Jurisdic- 
tion*'; and,  as  we  have  seen,  the  Jurisdiction 
being  established,  all  the  presumptions  are 
In  favor  of  the  rightful  exercise  of  that  Ju- 
risdiction. 

It  may  be  well  to  give  In  full,  before  dott- 
ing this  opinion  the  orders  of  the  county  court 
of  Loudoun  county,  which  are  as  follows: 

"At  a  county  court  held  for  Loudoun  coun- 
ty March  18,  1894. 

"It  appearing  to  the  court  that  Commis- 
sioner W.  N.  Wise's  report  of  the  accounts 
of  W.  S.  Summers,  D.  S.,  for  H.  H.  Russell, 
sherifT  of  Loudoun  county,  and  as  such  ad- 
ministrator of  TTravers  H.  Carter,  deceased, 
and  of  the  debts  and  demands  against  said 
estate,  have  been  filed  in  the  office  of  this 
court  under  chapter  121,  Code  of  Ya.,  and 
that  more  than  one  year  has  elapsed  since 
the  qualification  of  said  admr.,  on  the  motion 
of  Edwin  J.  Carter,  sole  distributee  of  said 
estate.  It  Is  ordered  that  the  creditors  of  said 
decedent  do  appear  before  this  court  on  the 
first  day  of  its  May  term,  1804,  and  show 
cause,  if  any  they  can,  against  the  payment 
and  delivery  of  the  estate  of  said  Travers 
H.  Carter  to  his  said  distributee,  ESd.  J.  Car- 
ter, without  a  refunding  bond. 

"A  copy  of  this  order  shall  be  published 
once  a  we^  for  four  successive  weeks  In 
a  newspaper  published  in  Loudoun  county, 
Ya.,  and  posted  at  the  front  door  of  the  court- 
house on  the  first  day  of  two  successive  terms 
of  this  court." 

"At  a  county  court  held  for  Loudoun  coun- 
ty. May  14,  1894,  in  the  matter  of  the  es- 
tate account  of  Travers  H.  Carter,  dec'd. 

"It  appearing  that  the  order  of  the  court 
made  upon  the  motion  of  Ed.  J.  Carter,  sole 
distributee  of  said  estate,  for  the  creditors 
of  said  decedent  to  show  cause,  if  any  they 
can,  why  the  estate  in  the  hands  of  his  ad- 
ministrator should  not  be  paid  and  delivered 
to  the  said  distributee,  has  been  duly  pub- 
lished in  the  'Washingtonlan,'  and  posted  at 
the  front  door  of  the  courthouse  as  prescrib- 
ed by  section  2708  of  the  C6de  of  Ya.  1887 
[Ya.  Code  1904,  p.  1392],  and  no  creditors  of 
said  decedent  having  shown  cause  against 
such  payment  and  delivery.  It  1b  ordered  that 


the  said  estate  of  said  decedent,  which  has 
or  may  come  Into  the  hands  of  his  personal 
representative,  shall  be  paid  and  delivered  to 
the  said  Edwin  J.  Carter,  or  Jno.  H.  Alexan- 
der, bis  atty.,  according  to  law  without  a  re- 
funding bond,  and  the  account  of  said  de- 
cedent's administrator  having  been  return- 
ed to  the  office  of  this  court  for  more  than 
thirty  days,  the  same  is  approved  and  con- 
firmed, and  it  is  ordered  to  be  recorded,  and 
in  accordance  therewith  said  W.  S.  Summers, 
D.  S.  for  H.  H.  Russell,  admr.  of  T.  H.  Car- 
ter, is  ordered  to  pay  to  said  Ed.  J.  Carter 
or  J.  H.  Alexander,  his  atty.,  the  sum  of 
?2,197.14." 

From  these  orders  It  appears  that  every- 
thing was  done  regularly  and  in  order,  as 
prescribed  by  the  statute  law  of  this  state. 
The  administrator  had  fully  settled  his  ac- 
counts. There  was  no  creditor  whose  de- 
mand had  not  been  satisfied.  There  was  no 
suggestion  of  the  existence  of  any  other 
distributee  than  E.  J.  Carter;  and  the  court, 
having  Jurisdiction  of  the  whole  subject, 
found  as  a  fact  that  he  was  sole  distributee^ 
and  directed  the  administrator  to  pay  the 
money  over  to  him,  which  was  done.  More 
than  a  year  had  elapsed  since  the  qualifica- 
tion of  the  administrator.  He  was  therefore 
compellable  to  make  distribution  of  the  es- 
tate under  our  statute  law. 

"The  payment  in  distribution  is,  however," 
says  Croswell  on  Executors  and  Administra- 
tors, §  524,  "dependent  largely  on  the  condi- 
tion of  the  estate  as  shown  in  the  administra- 
tor's accounts;  for,  as  was  said  previous- 
ly in  regard  to  payment  of  legacies,  if  his 
accounts  show  that  all  the  debts  are  paid  and 
nothing  remains  to  be  done  but  to  distribute, 
the  court  may  order  the  administrator  to  dis- 
tribute, either  wholly  or  partially,  and  will 
not  allow  him  to  retain  the  estate  in  his 
hands.  The  decree  of  distribution,  when  it  is 
made  by  the  court,  settles  the  duty  of  the  ad- 
ministrator to  pay  over  the.  estate  forthwith, 
if  so  ordered,  and  also  protects  him  in  mak- 
ing such  a  payment  In  some  states  the 
administrator  may,  before  paying  a  distribu- 
tive share,  require  a  refunding  bond  to  se- 
cure him  against  unltnown  debts;  •  •  •  »• 
and  so  our  statute  provides;  but,  as  we 
have  seen,  provision  is  also  made  for  dis- 
pensing with  the  refunding  bond,  as  was 
done  in  this  case. 

In  Sayre  v.  Sayre,  16 'N.  J.  Eq.  505,  it  is 
said  that  "the  decree  of  distribution  is  final 
and  conclusive  l)etween  the  administrator 
and  the  distributees,  as  to  the  amount  of 
each  share,  and  the  party  entitled  to  receive 
it  It  is  an  effectual  protection  to  the  ad- 
ministrator against  all  claims  for  moneys 
paid  pursuant  thereto,  though  it  should  prove 
that  the  decree  was  erroneous,  and  the  mon- 
ey paid  to  a  party  not  entitled." 

And  it  would  be  a  hard  case,  indeed,  if 
an  administrator,  acting  in  perfect  good 
faith,  and  in  obedience  to  the  order  of  the 
court  from  which  he  received  his  iq;>point- 
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ment*  Bboiild  not  be  protected  against  the 
oonseqnences  of  his  obedience  to  its  decrees. 

We  are  of  opinion  that  the  decree  of  the 
drcoit  court  should  be  reversed,  and  this 
court  will  enter  such  decree  as  that  court 
should  have  entered. 

Reversed. 


m  W.  Vm.  641) 

FIRST  NAT.  BANK  OF  NORTHAMPTON 
V.  CRAWFORD  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  25,  1906.) 

L  Vehdob  uid  Pubchaseb— Riqhts  or  Yen- 
dees. 

Where  the  owner  conveys  out  of  a  large 
tract  of  land  bv  one  deed  to  each  of  several 
grantees  a  specific  namber  of  acres  as  an  undi- 
vided part  thereof,  and  the  entire  tract  con- 
tains a  quantity  in  excess  of  the  total  acreage  so 
granted,  such  grantees  are  entitled  to  have  set 
off  to  them  out  of  such  larger  tract  the  number 
of  acres  called  for  by  the  deed. 
2.  Saicb->Shobtaoe  hi  Aobeaob— Abatement 
OF  Pbioe. 

One  who  purchases  by  the  acre  the  interest 
of  one  of  said  grantees,  and  subsequently  ac- 
quires the  other  interests  in  the  whole  of  said 
tract,  is  not  entitled,  on  account  of  shortage  of 
acreage  in  the  entire  tract,  to  have. an  abate- 
ment of  purchase  money  from  such  grantee. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Boone  County. 

BiU  by  the  First  National  Bank  of  North- 
ampton against  EL  T.  Crawford  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Leftwich  &  Bymside,  for  appellants.  Geo. 
H.  McDermit  and  F.  P.  Murphy,  for  appel- 


MILLER,  J.  By  deed  of  September  4, 
1869,  John  E.  Michener  and  wife,  in  con- 
sideration of  $1.50  per  acre,  conveyed  with 
special  warranty  unto  Theodore  Van  Doren, 
J.  H.  Wm.  Kettler,  J.  T.  Robinson,  C.  C. 
Cox,  and  T.  J.  Simpson  7,100  acres  of  land 
as  follows:  *'One  undivided  part  thereof,  it 
being  600  acres  of  the  same,  to  Theodore 
Van  Doren;  one  undivided  part  thereof,  it 
being  1,000  acres  of  the  same,  to  J.  H.  Wm. 
Kettler;  one  undivided  part  thereof,  it  be- 
ing 1,800  acres  of  the  same,  to  J.  T.  Robin- 
son; one  undivided  part  thereof.  It  being 
2,000  acres  of  the  same,  to  C.  C.  Cox;  one 
undivided  part  thereof,  it  being  2,000  acres 
of  the  same,  to  T^  J.  Simpson."  The  deed 
recites  that  the  land  thus  conveyed  is  an 
undivided  part  of  lot  26  of  the  Rutter  and 
Etting  survey,  and  said  lot  is  d^ribed  by 
certain  metes  and  bounds  therein.  The  2,000 
acres  thus  conveyed  to  said  Cox  came,  by 
sundry  mesne  conveyances,  to  the  plaintiff, 
without  e^er  having  been  separately  set  off; 
and  by  deed  of  June  20,  1004,  the  plaintiff 
conveyed  it  to  the  defendants,  in  considera- 
tion of  $20,000,  $0,666.67  in  cash  and  $13,- 
338.83  to  be  paid  June  1,  1905,  evidenced  by 
note  of  the  defendants  and  secured  by  ven- 


dor's lien  reserved  on  the  face  of  the  deed. 
Although  this  deed  does  not  import  a  sale 
by  the  acre,  the  preliminary  contract  and 
the  stipulation  of  counsel,  show  that  the 
sale  was  in  fact  by  the  acre  and  not  in  gross. 

The  present  suit  was  brought  to  enforce 
the  lien  reserved  to  secure  payihent  of  the 
deferred  purchase  money.  Upon  demurrer 
overruled,  answer  filed,  and  proofs  taken, 
the  circuit  court  July  11,  1906.  pronounced 
a  decree  in  favor  of  the  plaintiff  for  $15,- 
022.20,  with  interest  and  costs,  and  in  de- 
fault of  payment  decreed  that  the  land  be 
sold  by  commissioners  appointed.  It  ap- 
pears that  the  lot  out  of  which  Micbener  so 
conveyed  the  7,100  acres  to  Cox  and  others 
was  supposed  to  contain  9,600  acres;  but 
by  subsequent  survey  it  was  ascertained,  and 
by  stipulation  of  counsel  it  has  been  agreed, 
that  it  contained  only  9,176.45  acres,  includ- 
ing an  interlock  of  305.45  with  an  adjoining 
lot  Excluding  the  interlock,  there  still  re- 
mained 8,871  acres.  Prior  to  the  institution 
of  this  suit  the  defendants  had  acquired  by 
several  deeds  all  other  interests  in  said  9,600- 
acre  tract,  including  the  remaining  interest 
therein  of  Michener,  supposed  to  be  2,500 
acres.  In  their  answer,  showing  that  they 
had  thus  acquired  the  interests  of  all  par- 
ties in  this  entire  tract.  In  which  they  had 
discovered  this  shortage  of  acreage,  they 
asserted  the  right  to  have  convened  in  this 
suit  all  the  parties  from  whom  they  had  ac- 
quired said  several  Interests,  and  have  the 
abatement  of  purchase  money  which  they 
claim  for  such  deficiency  apportioned,  ac- 
cording to  the  respective  interests  conveyed 
to  them,  among  all  their  grantors.  Having 
by  said  decree  been  denied  this  relief,  or 
any  abatement  of  purchase  money,  they  have 
brought  this  appeal. 

We  think  the  decree  was  right  As  we 
have  seen,  the  deed  froni  Michener  to  Cox 
and  others  convened  out  of  lot  26  specifical- 
ly 7,100  acres;  and  it  is  shown  in  the  rec- 
ord, and  stipulated  by  counsel,  that  at  the 
date  of  that  deed  said  lot  contained  at  least 
8,871  acres.  The  deed  granted  a  specific 
number  of  acres  to  each  of  the  several  gran- 
tees— ^to  Cox  the  specific  quantity  of  2,000 
acres — leaving  invested  in  Michener  the  rem- 
nant of  acreage^  whatever  it  might  turn  out 
to  be.  It  is  conceded  that  whatever  right 
Cox  acquired  by  the  deed  from  Michener  the 
bank  subsequently  acquired  and  conveyed  to 
the  defendants.  What  was  this  right?  The 
sale  by  Michener  ^to  Cox  and  others  was  by 
the  acre.  Certainly,  as  against  their  grantor. 
Cox  and  co-vendees  were  entitled  to  have 
set  off  to  them  out  of  the  larger  tract  Joint- 
ly, if  not  severally,  the  full  number  of  acres 
called  for  in  the  deed.  This  proposition 
seems  too  plain  for  argument  It  seems  sup- 
ported, however,  by  Johnson  v.  Tool,  1  Dana, 
(Ky.)  479,  25  Am.  Dec  162 ;  Williamson's 
Heirs  V.  Johnston's  Heirs,  20  Ey.  253 ;  Flem- 
ing v.  Harrison's  Devisees,  2  Bibb  (Ky.)  171, 
4  Am.  Dec.  601 ;   Blanc  v..  Duplessis,  13  La. 
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834.  The  conclusion  deduclble  from  these 
decisions  and  from  sound  legal  principles  is 
that,  where  the  owner  conveys  out  of  a 
larger  tract  a  specific  number  of  acres,  his 
several  grantees  are  entitled  to  have  set  off 
to  them  the  number  of  acres  called  for.  If 
the  grants  are  different  in  time,  and  call  for 
a  specific  number  of  acres  out  of  a  larger 
tract,  and  there  is  a  deficiency  in  quantity, 
on  principles  of  equity  he  who  is  prior  in 
time  would  be  prior  in  right  The  first 
alienee  would  be  first  entitled  to  have  his 
quantity  set  off  to  him,  and  so  on  in  the 
order  of  alienation;  the  loss  from  deficiency 
falling  on  the  common  grantor,  or  on  his 
grantees  in  the  inverse  order  of  alienation. 
Upon  the  same  principle  applicable,  where 
land  is  granted  in  severalty  to  different  gran- 
tees, subject  to  incumbrance,  the  equitable 
rule  as  affecting  Judgment  liens,  which  has 
been  carried  into  our  statute  (section  8,  c. 
189,  Code  1899  [Code  1906,  8  4148]),  is  that 
"where  the  real  estate  liable  to  the  lien  of  a 
Judgment  is  more  than  sufilcient  to  satisfy 
the  same,  and  it  or  any  part  of  it  has  been 
aliened,  as  between  the  alienees  for  value 
that  which  was  aliened  last  shall  in  equity 
be  first  liable,  and  so  on  with  other  succes- 
sive alienations  until  the  whole  Judgment  is 
satisfied;  ♦  •  •  but  any  part  of  such 
real  estate  retained  by  the  debtor  himself 
shall  be  first  liable  to  the  satisfaction  of  the 
Judgment" 

But  it  Is  said  by  counsel  for  defendants 
that  they  have  learned  since  the  decree  that 
Michener  was  in  fact  trustee  for  himself 
and  Cox  and  others;  that  his  deed  of  Sep- 
tember 4,  1869,  was  intended  to  invest  the 
grantees  with  the  interests  so  held  in  trust 
for  them;  and  tliat,  for  this  reason,  the 
loss  from  deficiency  in  acreage  should  not  be 
cast  upon  his  heirs.  They  think  there  is  suf- 
ficient In  the  record  from  which  this  fact 
may  fairly  be  inferred.  But  certainly  no 
such  issue  was  presented  by  the  pleadings; 
not  do  we  think  there  is  anything  in  evi- 
dence, documentary  or  otherwise,  from  which 
we  may  legally  infer  such  trusteeship.  What 
the  legal  rights  of  the  parties  would  be,  if 
the  fact  were  as  claimed,  we  are  not  called 
upon  to  decide.  The  question  is  not  pre- 
sented. We  see  nothing  in  the  record  to  Jus- 
tify the  conclusion  of  counsel. 

Perceiving  no  error  in  the  decree^  we  af- 
firm it 


(63  W.  Va.  «85) 

STATp  V.  LETT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  25,  1908.) 

1.  Weapons  —  Oabbtino   Weapons  —  Evi- 
dence. 

An  indictment  charges  that  the  defendant 
carried  "a  certain  revolver  or  other  pistol,  dirk, 
bowie  knife,  razor,  slungshot  billy,  metallic  or 
other  false  knuckles,  and  other  dangerous  and 
deadly  weapons."  The  evidence  shows  that  the 
defendant  carried  a  "black-jack,"  and  does  not 


Srove  its  dangerous  or  deadly  character.    The 
efendant*s  conviction  is  erroneous. 
[Ed.  Note.— For  cases  in  point,  see  Ceot.  Dig. 
vol.  48,  Weapons,  §  25.] 

2.  Same— INDICTHENT— Evidence. 

Where  a  person  carries  about  his  person  a 
dangerous  or  deadly  weapon  not  specified  in 
Code  1899,  c  148,  8  7  [Code  1906,  §  4338],  the 
indictment  must  name  the  weapon,  and  allege  it 
to  be  a  dangerous  or  deadly  weapon,  and  the 
proof  must  snow  it  to  be  such. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Wayne  Coonty. 
Elza  Lett  was  convicted  of  carrying  a  con- 
cealed weapon,  and  brings  error.    Reversed. 

Wyatt  &  Graham,  for  plaintiff  in  error.  C 
W.  May,  Atty.  Gen.,  for  the  State. 

BRANNON,  J.  An  indictment  against  Elza 
Lett  charged  that  he  did  "unlawfully  carry 
^bout  his  person  a  certain  revolver  or  other 
pistol,  dirk,  bowie  knife,  razor,  slungshot 
billy,  metallic  or  other  false  knuckles,  and 
other  dangerous  and  deadly  weapons."  Lett 
waived  a  Jury,  and  the  court  tried  the  case 
upon  agreed  facts,  and  found  him  guilty,  and 
imposed  fine  and  Jail  imprisonment  upon  him. 
The  facts,  agreed  were  ''that  the  defendant 
Elza  Lett,' on  the  20th  day  of  December,  190&. 
was  a  duly  appointed  police  officer  of  the 
dty  of  Kenova,  Wayne  county,  W.  Va.,  and 
on  said  date,  while  acting  in  the  discharge 
of  his  duties  as  such  officer  in  said  city  and 
county,  did  carry  about  his  person  a  black- 
Jack,  which  was  all  the  facts  before  the 
court  upon  the  trial  of  this  case." 

What  is  a  "black- Jack"?  We  do  not  know 
it  by  Judicial  cognizance.  It  is  not  named 
as  a  prohibited  weapon  in  Code  1899,  c  148. 
§  7  [Code  1906,  8  4338].  No  evidence  gives  us 
t^e  slightest  information  to  answer  this  ques- 
>tion.  Ttiat  statute  names  certain  specific 
weapons.  As  to  them  there  need  be  no  aver^ 
ment  or  evidence  as  to  their  dangerous  or 
deadly  character,  because  the  statute  itself 
brands  them  as  dangerous  and. deadly;  but 
as  to  weapons  not  so  named  the  indictment 
should,  besides  naming  them,  allege  that  they 
are  dangerous  and  deadly,  because  it  prohibits 
only  dangerous  and  deadly  weapons,  and 
when,  after  naming  some,  it  says,  "or  any 
other  dangerous  or  deadly  weapon  of  like 
kind,"  it  means  like  in  kind  in  the  respect 
that  they  are  dangerous  or  deadly.  This  lat- 
ter clause  is  too  general  to  allow  a  weapon 
not  specified  in  the  statute,  without  specify- 
ing it  In  such  case  not  only  should  the  in- 
dictment make  such  allegation,  but  it  must 
be  proven..  The  statute  does  not  name  a 
black-Jadk  as  such  a  weapon,  nor  do  the  facts 
show  anything  of  its  character.  The  facts 
show  that  Lett  carried  a  black-jack,  but  the 
indictment  does  not  so  charge,  but  charges 
that  he  carried  other  weapons;  and  there  ia 
a  variance  between  indictment  and  facts 
agreed,  unless  we  can  say  Judicially  that  a 
"black-Jack"  is  a  billy,  and  thus  fit  it  to  the 
indictment,  which  does  allege  the  carrying 
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of  a  billy.  This  is  the  state's  claim.  It 
voold  be  a  stretch  of  Judicial  cognizance  to 
say  that  a  black-jack  is  a  billy.  If  the  in- 
dictment liad  charged  the  carrying  '*a  billy 
of  that  kind  commonly  called  and  known  as 
a  black-Jack/'  there  would  be  something  in 
the  claim  of  the  state  for  a  conviction,  be- 
cause the  indictment  does  specify  a  billy. 
Or  if  the  charge  were  that  he  carried  a 
^*black-Jack,  the  same  being  a  dangerous  and 
deadly  weapon,"  there  would  be  some  ground 
to  support  the  conviction.  The  Attorney  Gen- 
eral admits  that  he  cannot  find  ''black-jack" 
judicially  defined  in  the  bo<^8.  He  says  that 
the  Century  Dictionary  defines  it  as  a  small 
bludgeon,  and  it  defines  "billy**  as  a  short 
bludgeon,  a  policeman's  club.  ''Bludgeon'*  is 
defined  am  **tL  short  club  commonly  loaded  at 
one  end,  or  bigger  at  one  end  than  at  the  oth- 
er, used  as  a  weapon."  Therefore  he  argues 
that  a  billy  and  black-jack  are  synonymous. 
This  process  of  proving  that  a  black-jack  is 
a  billy  is  inconclusive;  but,  though  correct, 
is  a  court  to  know  these  things  without  proof? 
Is  a  court  to  know  by  Judicial  cognizance, 
without  proof,  the  meaning  of  every  article 
named  and  defined  in  a  dictionary?  This 
is  not  to  say  that  there  are  not  some  words 
of  such  common  and  uniform  meaning  as  to 
be  so  Judicially  known.  The  words  "alcohol" 
and  "whisky"  would  likely  import  intoxicat- 
ing drink,  without  allegation  or  proof;  but 
would  this  be  the  case  with  "bitters"? 
Though  the  case  is  plain  and  needs  no  author- 
ity, it  may  be  not  out  of  place  to  quote  for 
future  use  some  authority.  "When  the  of- 
fense charged  is  the  exhibition  of  any  of  the 
gaming  tables  enumerated,  nothing  more  need 
be  averred,  for  the  statute  makes  exhibiting 
of  any  gaming  table  a  penal  offense;  and 
therefore  the  offense  is  sufficiently  described 
by  the  name  set  forth  in  the  statute,  and  no 
further  description  is  necessary.  Being  one 
of  the  enumerated  games,  the  exhibition  of  it 
is  unlawful.  When  the  ofitense  is  for  keeping 
and  exhibiting  a  game  not  enumerated,  there 
must  be  some  averment  showing  it  to  be 
one  of  the  unequal  games  belonging  to  the 
same  class  with  the  enumerated  games." 
Huff  V.  Com.,  14  Grat  (Va.)  648.  "Though 
generally  sufficient  to  charge  in  an  indictment 
an  offense  in  the  words  of  a  statute,  yet,  if 
tills  does  not  sufficiently  define  the  particu- 
lar wrongful  act,  and  give  notice  to  the  de- 
fendant of  the  offense  he  is  required  to  meet 
— ^the  particular  criminal  act  in  its  essentials 
— ^the  statute  words  must  be  expanded  by 
such  specifications  of  the  essentials  as  will 
define  the  offense  with  particularity."  State 
V.  Mitchell,  47  W.  Va.  789,  85  S.  B.  845. 
"This  Indictment  Is  manifestly  inadequate 
to  sustain  a  conviction  for  felony  under  the 
claim  of  the  section  last  referred  to.^  It  fails 
to  charge  that  the  weapons  with  which  the 
defendant  made  the  assault  were  'deadly.' 
Neither  does  the  name  given  to  them  import 
tliat  they  were  such.  They  are  simply  de- 
scribed as  'wooden  clubs.*    To  warrant  a  con- 


viction under  this  section,  it  is  necessary  that 
the  assault  be  made  with  a  deadly  weapon, 
or  with  some  other  Instrument  or  thing  fitted 
to  occasion  death  in  the  use  to  which  it  was 
put  If  it  be  a  weapon,  the  ordinary  name 
of  which,  ex  vl  termini,  imports  its  deadly 
character,  e.  g.,  a  sword,  gun,  or  pistol,  it 
would  be  sufficient  to  describe  it  by  such 
name;  but  in  other  cases  the  instrument  or 
thing  used  should  be  described  and  charged 
to  be  deadly."  Kruger  v.  State,  1  Neb.  365. 
"The  information  charged  the  offense  to  have 
been  committed  with  a  pole  alleged  to  be  a 
deadly  weapon,  and  the  proof  showed  it  to  be 
'a  black-jack  fence  pole  used  as  a  rail.'  Held, 
that  whether  or  not  the  weapon 'was  in  fact 
a  deadly  one  is  a  matter  of  proof,  and  de- 
pends in  some  cases  upon  its  use  or  the  man- 
ner of  its  use,  and  therefore  this  conviction 
cannot  stand,  because  there  is  no  proof  of 
the  deadly  character  of  the  weapon."  Wil- 
son V.  State,  15  Tex.  App.  150.  "It  must  be 
a  dangerous  weapon  per  se,  such  as  bowie 
knife,  pistol,  etc.,  and  it  must  affirmatively 
appear  upon  the  face  of  the  indictment  itself. 
If  it  does  not,  it  is  bad,  and  cannot  support 
a  conviction."  State  v.  Nelson,  38  La.  Ann. 
942,  58  Am.  Bep.  202. 

For  these  reasons  we  reverse  the  Judgment, 
and  render  judgment  here  finding  the  defend- 
ant not  guilty,  and  that  he  be  discharged  from 
the  indictment,  and  go  free  thereof  without 
day. 

(«  W.  Va.  660) 

LOGAN  PLANING  MILL  CO.  v.  ALDREDGB 

et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  25,  1008.) 

1.  Mechanics'  Liens  — Wabd's  Land  — Au- 

THOBITT  OF  GUABDIAN. 

Out  of  proceeds  of  a  sale  of  an  infant's 
land  in  a  suit  brought  by  his  guardian  to  sell  bis 
land,  under  Code  1809,  c.  83,  §  7  [Code  1906, 
f  32^],  the  court  authorizes  the  guardian  to 
build  a  house  on  other  land  of  the  infant  This 
will  not  authorize  a  mechanic's  lien  for  lumber 
used  in  construction  against  the  land  on  which 
the  house  stands. 

2.  Saiog— Enfobcehent. 

To  enable  a  court  of  equity  to  enforce  a 
mechanic's  lien,  the  lien  must  have  legal  valid- 
ity. 

3.  Same— Lien  on  Infant's  Land. 

The  mere  fact  that  lumber  is  used  in  the 
construction  of  a  house  on  an  infant's  land  givea 
no  lien  on  the  land  enforceable  in  equity. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  the  Logan  Planing  Mili  Company 
against  Cecil  Aldredge  and  others.  Decree 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Ellison  &  England,  for  appellant  Ghafln 
&  Bland,  for  appellees. 

BRANNON,  J.  Cecil  Aldredge,  an  infant, 
was  the  owner  of  some  land  in  Arracoma, 
in  Logan  county.  His  guardian,  James  R. 
Henderson,  instituted  in  the  circuit  court  a 
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proceeding  for  the  iHtle  of  some  of  th^  In- 
fant's land,  and  a  decree  was  rendered  au- 
thorizing the  sale,  and  sale  was  made  and 
confirmed.  The  court  authorized  the  guard- 
ian to  use  some  of  the  money  coming  from 
the  sale  in  building  a  house,  on  the  real  es- 
tate not  sold,  as  a  residence,  and  for  the 
benefit  of  the  infant  He  did  build  the  house 
under  a  contract  with  W.  P.  Castle.  In  the 
construction  of  the  house  the  Logan  Planing 
Mill  Company  furnished  Castle  lumber  and 
other  materials  which  entered  into  the  con- 
struction of  the  house,  and  it  recorded  a  me- 
chanic's lien  against  the  house  and  lot,  and 
brought  this  chancery  suit  to  enforce  the 
lien  against  the  same;  and  upon  the  hearing 
of  the  suit  the  court  refused  to  enforce  the 
mechanic's  lien,  and  dismissed  the  bill,  with- 
out prejudice  to  any  right  of  the  Planing 
Mill  Company  against  Henderson  as  guardian 
or  as  individual.  The  Planing  Mill  Compa- 
ny has  brought  the  case  to  this  court  by  ap- 
peal. 

It  is  very  clear  that  by  our  law  a  guardian 
has  not  power  to  sell  or  mortgage  the  land 
of  his  ward,  unless  authorized  by  statute. 
Hoback  v.  Miller,  44  W.  Va.  635,  29  S.  B. 
1014;  Rhea  ▼.  Shields,  103  Va.  805,  49  S. 
B.  70.  A  court  of  chancery  has  no  inherent 
power  to  do  so.  I  do  not  understand  that  a 
guardian  may  build  houses  on  his  ward's 
land,  merely  under  his  iMwer  as  such,  with 
the  money  of  the  ward.  He  may  reasonably 
repair  existing  houses  to  prevent  destruction 
until  the  infant  shall  come  to  full  age;  but 
this  does  not  say  that  he  can  build  new 
houses,  to  go  to  decay,  or  to  be  destroyed  by 
fire.  Woemer  on  Guardianship,  §  175;  21 
Gyc.  98.  The  common  law  gives  guardians 
very  limited  power.  Our  Code  of  1899,  c 
82,  8  7  [Code  1900,  8  3220],  gives  him  the 
custody  of  his  ward,  and  the  possession,  care, 
and  management  of  his  estate,  and  authorizes 
him  out  of  It  to  provide  for  the  maintenance 
and  education  of  the  ward;  but  he  cannot 
invade  the  principal  even  for  bread  and  rai- 
ment, unless  a  court  allow  him  to  do  so 
under  section  8  of  that  chapter  [Code  1906, 
8  3221].  This  chapter  relative  to  guardians 
gives  a  guardian  no  power  to  build  new  hous- 
es with  his  ward's  money.  Chapter  83,  8  7 
[Code  1906,  8  8234],  provides  th^t  the  pro- 
ceeds of  sale  of  land  sold  under  court  author- 
ity under  that  chapter  "shall  be  invested  un- 
der the  direction  of  the  court,  for  the  use 
and  benefit  of  the  infant  Whether  such 
an  order  as  the  court  made  in  this  case 
would  be  Justified  by  that  provision  we  need 
not  say,  because  we  cannot  concede  that, 
without  authority  of  the  court  expressly  giv- 
en to  mortgage  or  create  any  lien,  the  guard- 
Ian  may  mortgage  or  create  a  lien,  which 
may  sweep  away  the  infant's  land.  The  or- 
der of  the  court  in  this  case  conferred  no 
such  authority.  It  simply  gave  authority  to 
apply  the  money  to  build.  It  cannot  be  that 
this  material  company  can  create  a  lien  af- 
fecting the  very  body  of  the  infant's  estate, 


taking  his  land,  and  imposing  chancery  cosu 
in  the  enforcement  of  a  mechanic's  lien.  The 
infant  could  not  make  a  mortgage  or  median- 
ic's  lien,  though  the  expenditure  went  into 
permanent  improvements.  Hogg's  Eq.  Prin- 
ciples, 692.  The  guardian  could  not  make  a 
mortgage.  An  infant  cannot  appoint  an 
agent  A  guardian  may  be  called  "agenr 
for  some  purposes,  but  not  for  such  a  pur- 
pose as  this  case  presents.  But  it  is  argued 
that  as  the  court  gave  authority  to  build  the 
house  the  power  to  bind  the  land  even  by  a 
mechanic's  lien  vested  in  the  guardian  as  an 
incident  to  the  power  to  build.  We  cannot 
yield  to  this  position.  The  order  of  the  court 
did  not  authorize,  even  imply,  it,  as  we 
think,  and  did  not  contemplate  such  mechan- 
ic's lien.  We  should  require  express  words 
In  the  order,  plain  intent,  to  give  such  au- 
thority. In  Payne  v.  Stone,  7  Smedes  A  M. 
(Miss.)  367,  is  what  I  think  good  law  fitting 
this  point:  **If  a  person  deal  with  a  party, 
having  by  law  but  a  limited  authority,  he 
can  have  no  right  beyond  what  the  authority 
rightfully  exercised  would  confer.  The  pro- 
bate court  of  Adams  county  granted  to  8., 
guardian,  etc.,  permission  'to  erect  out  of  the 
funds  of  his  wards  a  building  upon  their  lot 
in  Natchez  of  such  dimensions  and  quality 
as  may  suit  their  interest'  Held,  that  the 
court  did  not  thereby  intend  to  autliorize  the 
guardian  to  erect  a  building  upon  credit  and 
thereby  destroy  the  Interest  of  his  wards. 
The  probate  court  has  no  power  to  authorize 
the  erection  of  buildings  upon  the  real  es- 
tate of  minors,  which  may  involve  the  neces- 
sity of  selling  that  estate  to  pay  for  them.'* 
We  find  it  laid  down  that  the  guardian  can- 
not make  contracts  binding  the  infant  with- 
out authority.  16  Am.  &  Bug.  Bncy.  Ia.  70. 
He  has  no  power  to  convert  personalty  into 
realty.  He  cannot  buy  a  farm  or  build  a 
house.  Boisseau  v.  Boisseau,  79  Va.  73,  52 
Am.  Rep.  616.  The  lowers  of  a  guardian 
being  limited,  as  above  shown,  it  follows 
that  the  authority  merely  to  build  could  not 
draw  with  it  the  consequence  that  under 
such  a  contract  ^for  building  between  the 
guardian  and  contractor  a  mechanic's  lien 
could  be  put  on  the  land  for  the  contractor 
or  those  supplying  material,  to  the  destruc- 
tion of  the  infant's  estate  in  the  land. 

We  think  the  circuit  court  was  right  in 
dismissing  the  bill,  if  for  no  other  reason 
than  the  want  of  a  valid  lien.  Of  course 
there  must  be  a  valid  lien  for  equity  to  en- 
force. "No  equitable  lien  exists  either  on 
behalf  of  the  guardian  or  party  who  has  con- 
tracted with  him  for  the  improvements  of 
the  ward's  lands.  Neither  party  has  a  right, 
under  the  circumstances,  to  the  mechanic's 
lien,  unless  specially  authorized  by  statute; 
as  where  a  probate  court  had  no  power  to 
authorize  the  erection  of  buildings  upon  the 
real  estate  of  minors  upon  credit  nor  did 
it  undertake  to  exercise  such  power,  and  the 
guardian  nevertheless  erected  a  building  for 
which  there  were  no  sufficient  funds  to  pay, 
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the  mecliaiilc  has  do  lien  on  it,  for,  If  a  per- 
son deal  with  a  parly  having  by  law  but  a 
limited  authority,  he  can  have  no  right  be- 
yond what  the  authority  rightfully  exercised 
would  confer.  So  if  a  probate  court  grant  to 
a  guardian  permission  to  erect,  out  of  the 
funds  of  his  wards,  a  building  upoi}  their 
lot,  of  such  dimensions  and  quality  as  may 
suit  their  interest,'  the  authority  does  not  au- 
thorise the  guardian  to  erect  a  building  upon 
credit,  and  thereby  destroy  the  interest  of 
his  wards.  Again,  where  a  law  gave  'a  lien 
against  the  owner  to  the  extent  of  his  inter- 
est upon  a  house,  and  upon  the  land  on  which 
it  stands,  for  labor  done,*  etc,  no  lien  could 
be  acquired  by  the  builder  of  a  house  upon  a 
lot  of  land  owned  by  the  minor  daughter  of 
the  defendant,  although  the  defendant,  in 
his  contract  for  such  building,  claimed  to 
own  the  lot ;  nor  could  he,  as  such  guardian, 
without  authority  from  a  competent  court, 
build  a  house  upon  the  land  of  his  ward, 
and  charge  the  expense  upon  the  ward,  or 
create  a  lien  upon  the  property  for  the  labor 
and  materials  in  favor  of  mechanics."  Phil- 
lips on  'Mechanics'  I/lens,  8  111.  27  Cyc  65, 
says:  'The  contract  of  an  infant  not  being 
binding  upon  him,  a  mechanic's  lien  cannot 
be  predicated  thereon,  nor  will  a  retention  of 
the  property  as  improved  amount  to  such  rat- 
ification as  to  sustain  a  lien."  McOarty  v. 
Carter,  49  111.  63,  85  Am.  Dec.  572,  says: 
"Contract  made  with  minor  to  furnish  labor 
and  material  for  the  improvement  of  his 
property  is  not  binding  upop  him,  and  the 
contractor  can  claim  no  lien  therefor  against 
the  property.  Where  minor  contracts  for 
materials  and  labor  for  the  Improvement  of 
his  property,  Ills  receipt  of  the  rents  from 
the  property  so  improved,  after  he  becomes 
of  age,  will  not  amount  to  a  ratification  of 
the  contract  so  as  to  give  to  the  contractor  a 
lien  upon  the  property."  20  Am.  &  Stag. 
Ency.  L.  (2d  Ed.)  329.  We  hardly  deem  it 
necessary  to  respond  to  the  claim  that, 
though  the  mechanic's  lien  Is  not  good,  yet, 
as  the  lumber  went  into  the  house,  the  in- 
fant must  pay  for  it.  This  would  be  doing 
indirectly  what  he  could  not  do  directly, 
and  enable  an  infant  to  destroy  his  estate. 
But,  if  even  this  were  so,  it  would  be  a  per- 
sonal demand;  and  where  any  lien  for  Juris- 
diction in  an  equity?  McCarty  v.  Carter,  Just 
cited,  will  sustain  this  proposition.  The  use 
of  a  building  built  under  an  unauthorized 
contract  on  an  infant's  land  ''will  not  ratify 
the  contract  so  as  to  subject  the  land  to 
liens.**  20  Am.  &  Bug.  Ency.  Lb  (2d  Ed.) 
829. 
Decree  affirmed. 

(«3  W.  Va.  888) 

STATE  V.  BAILET. 

(BuprcDM  Court  of  Appeals  of  West  yirglnla. 

Feb.  25,  1908.) 

1.  Labcent  — Iroictment  — Desobiption    ov 
Stolen  Pbopertt— SurFiciENCY. 

It  Is  not  neceesarr  to  the  sufficiency  of  an 
indictment   charging   laroenj    to   describe    the 
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stolen  articles   by   reference   to  any   mark  of 
identification  by  which  they  can  be  distin^ish- 
ed  from  others  of  the  same  or  a  similar  kmd. 
.  [Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig. 
vol.  82.  Larceny,  8§  64r-75.] 
2.  Same— Taking— Un DEB  Claim  or  Right. 

If  a  person  take  property  of  another  under 
an  honest  belief  of  right  in  himself  to  do  so, 
he  is  not  guilty  of  larceny  thereof,  even  though 
he  took  it  with  knowledge  of  the  adverse  claim 
of  such  other  person,  and  liia  own  claim  ulti- 
mately prove  to  be  untenable. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
voL  82,  Liarceny,  8  6.] 

8.  Same— Question  fob  Jubt. 

Whether  a  claim  of  right  under  which  prop- 
erty has  been  so  taken  was  bona  fide,  or  only 
pretended,  is  generally  a  question  of  fact  for  tlie 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  32,  Larceny,  8  180.] 

4L  Same. 

Facts  and  circumstances  hidicating  lack  of 
confidence  in  the  claim  of  right  under  which 
property  has  been  taken  and  carried  away,  and 
determination  to  defeat  the  adverse  claim  by 
putting  the  property  beyond  the  reach  of  legal 
process,  sucn  as  concealment,  disposition,  or 
destruction  thereof,  tend  to  prove  lack  of  good 
faith  on  the  part  of  the  taker. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Liarceny,  §  134.] 

5.  Cbiminal  Law— Pabtibs  to  Offenses. 

There  can  be  no  crime  without  a  perpetra- 
tor, nor  an  accessory  without  a  principal. 
d.  Same- Pbincipals  in  Fibst  Degree— Com- 
mission of  Offense  bt  Innocent  Agent— 
•*Pbincipal." 

If  a  person  with  felonious  intent,  through 
the  instrumentality  of  an  innocent  agent,  cause 
a  crime  to  be  committed,  he,  and  not  the  agent, 
is  the  principal,  and  is  punishable  accordingly, 
altbougn  he  was  not  present  at  the  time  and 
place  of  the  offense  either  actually  or  construc- 
tively, within  the  meaning  of  the  law  of  aider 
and  abettor,  operative  between  principal  and 
accessory  before  the  fact  As  between  him  and 
the  innocent  agent,  there  is  no  such  relation.  He 
alone  is  the  guilty  par^. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  75. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  e,  pp.  5552-5557;    vol.  8,  p.  7763.] 

7.  Same— Pboseoution   of   Pbincipals   and 
accessobies. 

Under  such  circumstances,  an  exception  to 
the  rules  applicable  to  principals  and  acces- 
sories, in  the  trial  of  criminal  cases,  arises  ex 
necessitate  legis. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  |  75.] 

8.  Same— ACCESSOBIES  Befobb  the  Fact. 

If  the  actor,  the  person  who  performs  the 
manual  act  incident  to  the  crime,  had  felonious 
intent  in  the  performance  thereof,  or  knew  the 
act  was  criminal,  he  is.  a  principal  in  the  first 
degree:  and  the  person  at  whose  instigation  he 
acted  IS  either  a  co-principal  in  the  first  degree 
or  a  principal  in  the  second  degree,  if  he  was 
actually  or  constructively  present,  but  if  not 
present  in  either  sense  be  is  an  accessory  before 
the  fact.- 

9.  Same— Question  fob  Jubt. 

On  the  trial  of  one  charged  with  having 
committed  a  crime  through  the  ^strumentality 
of  an  innocent  agent,  the  guilt  or  innocence  of 
the  latter  is  a  question  for  the  iuty,  if  there 
is  evidence  tending  to  prove  crimmal  intent  on 
his  part. 

10.  Same— Instbuctions— Misleading. 

In  such  case,  instructions  to  the  jury,  which, 
by  reason  of  generality  and  indefiniteness,  war- 
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rant  the  finding  of  guilt  In  both  parties,  are 
misleading  and  improper. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Mingo  County. 
Halsey  Bailey  was  conyicted  of  larceny* 
and  he  brings  error.   Reversed  and  remanded. 

Strother,  Taylor  &  Flanagan  and  Marcum 
&  Marcum,  for  plaintiff  in  error.  0.  W. 
May,  Atty.  Gen.,  for  the  State. 

POFFBNBARGER,  P.  On  his  writ  of  er- 
ror to  a  Judgment  of  the  circuit  court  of 
Mingo  county,  imposing  upon  him  a  sentence 
of  two  years'  imprisonment,  for  the  larceny 
of  four  barrels  of  whisOcy,  Halsey  Bailey  as- 
signs as  error,  among  other  things,  the  over- 
ruling of  his  demurrer  to  the  indictment, 
founded  upon  the  lack  of  averment  therein 
of  any  mark  or  number  on  the  barrels  by 
which  th^y  could  be  distingui^ed  from 
others  of  the  same  or  similar  kind.  The  ob- 
jection is  not  tenable.  Under  State  v.  Hupp, 
31  W.  Va.  355,  6  S.  B.  919,  the  indictment  is 
good.  It  charges  the  larceny  of  *'four  bar- 
rels of  whisky  of  the  value  of  1300.00  of  the 
goods  and  chattels  of  Sig  Freiberg  and  So)  H. 
Freiberg.**  The  case  cited  held  it  sufficient 
to  charge  the  larceny  of  "one  keg  of  wine  of 
the  value  of  $15.00  of  the  goods  and  chattels 
of  J.  W.  Hale.**  See,  also,  Bishop's  New 
Crim.  Proc.  vol.  2,  I  700.  The  prisoner  was 
Jointly  indicted  with  three  other  persons,  €r. 
(t.  Mabe,  Joe  Staley,  and  ftverett  Atkinson, 
but,  on  his  election,  was  tried  separately. 
Practically  all  of  the  other  assignments  of 
error,  relating  to  the  admission  and  rejection 
of  evidence,  instructions  to  the  jury,  given 
and  refused,  and  the  motion  to  set  aside  the 
verdict,  depend  upon  the  legal  principle  ap- 
plicable to  the  facts  proven  and  to  the  es- 
tablishment of  which  the  evidence  tends. 
In  other  words,  if  from  the  facts  the  Jury 
could  properly  have  inferred  that  the  prison- 
er was  a  principal  in  the  first  or  second  de- 
gree, some  of  the  rulings  complained  of  are 
correct,  and  others  wrong;  but  if,  as  mat- 
ter of  law,  he  was  only  an  accessory  before 
the  fact,  the  rulings  are  all  wrong,  and  the 
evidence  does  not  sustain  the  verdict 

The  following  material  f^c.ts  might  be 
found  from  the  evidence:  Sig  and  Sol  H. 
Freiberg  had  30  barrels  of  whisky  in  the 
bonded  warehouse  of  the  Tug  River  Distilling 
Company  at  Williamson,  Mingo  county,  on 
which  they  had  paid  the  internal  revenue 
tax  at  the  rate  of  $1.10  per  gallon,  and  four 
of  which  were  hauled  away  by  one  James 
Blackburn,  an  employ^  of  the  Mingo  Ldgbt  & 
Ice  Company,  by  direction  of  White  Atkin- 
son, one  of  the  proprietors  of  that  concern, 
pursuant  to  a  request  of  the  prisoner  that 
ha  take  them  into  his  possession  and  care. 
At  that  time,  the  distilling  company  was  in 
the  hands  of  a  receiver,  and  there  was  a 
controversy  between  the  receiver  and  the 
Freibergs  concerning  the  title  of  the  proper- 
ty or  the  right  of  the  latter  to  remove  it. 


The  prisoner  was  the  president  of  the  distill- 
ing company,  and,  as  such  was  interested  In 
the  controversy.  Blackburn  left  one  of  the 
barrels  at  a  saloon  owned  by  one  Frank 
Meeks,  and  took  the  others  to  a  pop  factory 
adjoining  the  Mingo  Light  &  Ice  Company 
plant,  both  of  which  concerns  were  owned  or 
controlled  by  said  Atkinson  and  his  two 
brothers,  Everett  and  George,  and  tha  team 
with  which  he  hauled  the  whisky  away  be- 
longed to  the  Mingo  Light  &  loe  Company. 
Meeks  bought  the  barrel  of  4iquor  left  at 
his  place  from  Everett  Atkiiison  at  the  price 
of  $45,  but,  aa  discovering  that  it  was  claim- 
ed by  the  Freibergs,  he  refrained  from  open- 
ing or  using  it  Part  of  the  other  three  bar- 
rels was  consumed  while  in  the  pop  factory 
by  the  employes  of  the  Mingo  Light  &  Ice 
Company  and  others,  and  the  balance  was 
shipped  to  Bluefleld.  The  prisoner  was  not 
present  at  the  time  it  was  taken  away,  but 
was  either  at  Huntington,  about  100  miles 
distant,  or  on  the  road  to  that  place.  How- 
ever, he  does  not  deny  having  directed  At- 
kinson to  take  it,  and  he  virtually  admitted 
his  knowledge  of  its  whereabouts  when  the 
officers  were  searching  for  It  This  admis- 
sion, however,  was  coupled  with  the  state- 
ment that  he  th6ught  it  belonged  to  him,  and 
if  he  fdund  that  it  did  not,  he  would  return 
it  While  at  Huntington,  or  on  his  way  to 
that  place,  he  did  nothing  concerning  the 
property  taken,  nor  did  he,  at  any  time,  have 

,  any  of  it  in  hfs  actual  possession,  or  aid  in 
the  removal  of  it  from  the  distillery.  The 
purpose  of  his  visit  to  Huntington  was  the 
settlement  of  a  claim  he  had  against  some- 
body at  that  place,  and  which  had  no  con- 
nection whatever  with  the  stolen  property. 
He  did  not  sustain  toward  Atkinson  or  Black- 
bum  the  relation  of  employer  or  master  in 
any  sense,  nor  were  the  Atkinsons  interested 
in  the  distilling  company.  Having  learned 
that  Staley,  the  storekeeper  and  gauger  at 
the  distillery,  intended  to  stamp  and  set  out 
the  whisky,  he  told  Atkinson  to  go  down  and 
get  it  and  look  after  it  The  circumstances 
shown  tended  to  prove  that  the  claim  of  title 
or  right  to  pos/isession  on  the  part  of  those 
who  took  away  the  whisky  was  not  bona 
fide.  The  concealment  of  Its  whereabouts 
after  it  had  been  removed  evinced  guilty  in- 
tent   It  signified  a  determination  to  defeat 

'  the  claim  of  the  Freibergs,  not  by  the  estab- 
lishment of  superior  title,  but  by  putting  out 
of  reach  of  the  process  of  the  courts  the 
subject-matter  of  the  controversy.  Such  con- 
duct was  in  the  nature  of  an  admission  of 
knowledge  that  the  claim  was  groundless  and 
untenable.  If  a  person  In  good  faith  take 
the  property  of  another  believing  It  to  be  his 
own,  he  is  not  guilty  of  larceny,  even  though 
his  claim  turn  out  ultimately  to  have  been  un- 
founded, because  of  lack  of  Intent  on  his 
part  to  deprive  another  of  his  property. 
This  is  so  notwithstanding  knowledge  of  the 
adverse  claim  at  the  time.  State  v.  Flana- 
gan, 48  W.  Va.  115,  120,  35  S.  B.  862;   18  Am. 
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&  Eng.  Ency.  Law,  523,  524.  In  State  t. 
Flanagan,  a  wife,  claiming  title  to  certain 
fmit  deposited  in  her  husband's  cellar,  in- 
stigated a  third  party  to  obtain  possession  of 
it,  and  ship  it  to  her  without  the  knowledge 
of  the  husband.  He  did  so,  under  the  be- 
lief that  it  belonged  to  the  wife,  and,  on 
prosecution  for  the  larceny  thereof,  this  court 
lield  the  evidence  would  not  sustain  a  verdict 
of  guilty.  But  the  claim  of  title  must  be 
asserted  in  good  faitlL  It  must  be  more 
thaii  a  mere  colorable  pretense  to  obtain 
possession,  and  whether  it  was  set  up  in  good 
faith  is  usually  a  question  for  the  jury. 
State  V.  Caddie,  35  W.  Va.  73,  78,  12  S.  B. 
1098;  Varas  v.  State,  41  Tex.  627;  Thompson 
V.  State,  43  Tex.  268;  18  Am.  &  Eng.  Ency. 
Law,  524. 

Since  the  jury  could  have  found  a  larceny 
of  the  whisky,  and,  also,  that  some  of  the 
parties  above  named  were  guilty,  they  were 
bound  to  determine  which  of  them  was  the 
principal;  for  there  can  he  no  crime  without 
a  perpetrator,  nor  an  accessory  without  a 
principal.  If  Atkinson  and  Blackburn,  the 
parties  who  actually  took  the  whisky,  had 
no  criminal  intention  in  doing  so,  and  took 
it  by  direction  or  at  the  instance  of  another 
party,  such  other  party  is,  ex  necessitate 
legis,  the  principal,  ttK>ugh  he  was  not  pres- 
ent at  the  time  and  place  of  the  taking,  ei- 
ther actually  or  constructively.  The  law 
does  not  justify  or  excuse  an  act  which 
makes  the  intentional  perpetrator  thereof 
guilty  of  a  felony,  by  denying  or  withholding 
remedy  for  the  vindication  of  the  peace  and 
dignity  of  the  state,  by  reason  of  the  peculiar 
circumstances  under  which,  or  the  means  by 
which,  it  was  accomplished.  If  the  party 
who  actually  did  the  act  was  innocent  of  in- 
tentional wrong,  and  the  act  on  his  part  was 
by  procurement  of  another,  it  imputes  the 
criminal  intent  to  that  other  and  makes  him 
the  guilty  party,  although  he  was  not  in  any 
sense  an  accomplice,  co-conspirator,  or  aider 
and  abettor  of  the  actor. 

The  relation  of  the  parties  to  one  another 
and  to  the  act  is  such  as  to  create  an  excep- 
tion to  the  general  rules  of  law  respecting 
principals  and  accessories.  If  the  circum- 
stances show  that  the  crime  has  been  com- 
mitted, and  the  actor  was  innocent  of  inten- 
tion to  do  wrong,  he  is  treated  as  a  mere  in- 
strument or  agency  in  the  hands  of  him  who 
procured  or  induced  his  act.  He  is  neither 
principal  nor  accessory,  nor  guilty  of  any 
crime  or  oifense.  From  necessity,  therefore, 
the  other  party  must  be  the  perpetrator  of 
the  crime,  no  matter  where  he  was.  Bish. 
New  Crlm.  Law,  f  310,  says :  'The  doctrines 
of  this  subtitle  explain  how  it  is  that  the 
books  8fp^k  of  the  crimes  being  committed 
through  an  'innocent  agent'  Such  an  agent 
is  one  who  does  the  forbidden  thing  moved 
by  another  person,  yet  incurs  no  legal  guilt  be- 
cause either  not  endowed  with  mental  capaci- 
ty or  not  knowing  the  inculpating  facts."  At 
section  649,  the  same  author  says:    "There 


may  be  more  principals  than  one ;  but  there 
must  be  at  least  one.  Consequently,  a  man 
from  whose  sole  and  imaided  will  comes  a 
criminal  transaction  Is  principal,  whatever 
physical  agencies  he  employs,  and  whether  he 
is  present  or  absent  when  the  thing  is  done.** 
At  section  651,  he  says:  "Since  there  must 
always  be  a  principal,  one  is  such  who  does 
the  criminal  thing  through  an  innocent  agent 
while  personally  absent.  For  example,  when 
a  dose  of  poison,  or  an  animate  object'  like 
a  human  being,  with  or  without  general  ac- 
countability, but  not  criminal  in  the  particu- 
lar instance,  inflicts  death  or  other  injury 
in  the  absence  of  him  whose  will  set  the  force 
in  motion,  there  being  no  one  but  the  latter 
whom  the  law  can  punish,  It  of  necessity 
fixes  upon  him  as  the  doer.  But  if  the  agent 
employed  incurs  guilt,  then  the  employer  is 
simply  an  accessory  before  the  fact/'  A 
good  illustration  is  found  in  Gregory  v.  State, 
26  Ohio  St  510,  20  Am.  Rep.  774.  Gregory 
had.  induced  Bevis'  daughter  to  sign  her 
father's  name  to  a  promissory  note,  by  false 
pretenses  and  representations  which  led  her 
to  believe  that  she  had  authority  to  do  so, 
and  the  court  held  that  the  evidence  war- 
ranted the  jury  in  finding  the  daughter  in- 
nocent of  wrong  intention  and  the  defendant 
Gregory,  guilty  of  forgery.  In  that  instance, 
the  defendant  was  present  when  the  criminal 
act  was  done,  but  did  not  participate  in  it 
otherwise  than  by  requesting  the  signing  of 
the  note  and  representing  authority  in  the 
daughter  to  sign  it  But,  in  Adams  v.  The 
People,  1  Oomst  (N.  Y.)  173,  a  resident  of 
Ohio  obtained  money  from  a  firm  in  New 
York  by  causing  certain  fraudulent  and  ficti- 
tious receipts  to  be  exhibited  to  it  by  a  third 
party.  The  receipt  was  drawn  and  signed  in 
Ohio  and  the  offense  committed  in  the  city 
of  New  York,  through  the  instrumentality 
of  an  innocent  agent  who  obtained  the  mon- 
ey for  his  principal  by  presenting  the  ficti- 
tious receipts,  under  the  belief  that  they  were 
genuine.  The  agent  was  innocent  and  his 
principal  was  held  guilty,  although  the  of- 
fense was  committed  in  New  York  and  he 
was>  at  the  t^me,  in  the  state  of  Ohio.  The 
same  principle  was  applied  in  Regina  v.  Ban- 
nen,  1  C.  &  K.  295,  in  which  the  defendant 
had  procured  a  die  sinker  to  make  dies  with 
which  shillings  could  be  counterfeited,  by 
representing  to  him  that  they  were  for  use 
in  whist  clubs.  In  Regina  v.  Bleasdale,  2  O. 
&  K.  765,  the  defendant  was  convicted  of  the 
larceny  of  coal  from  the  premises  of  other 
persons,  which,  by  his  direction,  his  servants 
and  agents  had  severed  and  carried  away, 
and  the  syllabus  in  that  case  declares  as  fol- 
lows: "If  a  man  does,  by  means  of  an  in- 
nocent agent,  an  act  which  amounts  to  a 
felony,  the  employer,  and  not  the  agent  is 
accountable  for  that  act"  In  Regina  v.  Clif- 
ford, 2  C.  &  K.  202,  an  innocent  agent,  at 
the  request  of  the  prisoner,  had  written 
"William  Smart"  to  a  receipt  on  a  post  of- 
fice money  order,  believing  he  had  authority. 
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to  do  M.  Piatt,  Baron,  said:  '^We  agree  In 
thinking  tbat,  as  Bartlett  was  an  innocent 
agent,  the  signing  the  name  'William  Smart* 
by  him  is  jost  Ihe  same  as  if  it  had  been 
signed  by  the  prisoner  himself,  and  that  it 
is  ther^ore  a  forgery."  The  law  relating  to 
this  subject  is  comprehensively  stated  in 
Sharwood's  Blk.  Oomm.  Book  4,  p.  33,  as  fol- 
lows: '*In  case  of  murder  by  poisoning,  a 
man  may  be  a  principal  f^on  by  preparing 
and  laying  the  poison,  or  persuading  another 
to  drink  it  who  is  ignorant  of  its  poisonous 
quality,  or  giving  it  to  him  for  that  purpose, 
and  yet  not  administer  it  himself,  nor  be 
present  when  the  very  deed  of  poisoning  is 
committed.  And  the  same  reasoning  will  hold 
with  regard  to  other  murders  committed  in 
the  absence  of  the  murderer  by  means  which 
he  had  prepared  beforehand,  and  which  prob- 
ably could  not  fail  of  their  mischievous  effect. 
As  by  laying  a  trap  or  pitfall  for  another, 
whereby  he  is  killed,  letting  out  a  wild  beast, 
with  an  intent  to  do  mischief,  or  inciting  a 
madman  to  commit  murder,  so  that  death 
thereupon  ensues ;  in  every  one  of  these  cas- 
es the  party  offending  is  guilty  of  murder  as 
a  principal,  in  the  first  degree.** 

The  evidence  leaves  the  case  dark  and  in- 
complete as  to  the  connection  or  relationship 
of  these  parties.  What  motive  the  Atkin- 
sons had  for  guilty  participation  is  not  dis- 
closed, and  yet  the  circumstances  tend  to 
proof  of  intention  on  their  part  to  appropri- 
ate this  property  to  their  own  use.  Meeks 
testifies  to  having  purchased  one  barrel  of 
the  whisky  from  Everett  Atkinson,  a  part- 
ner or  business  associate  of  White  Atkinson, 
to  whom  the  prisoner  gave  the  direction  to 
take  possession  of  the  property.  The  other 
three  barrels  were  deposited  on  premises  un- 
der the  control  of  the  Atkinsons,  and  em- 
ployes of  these  parties,  together  with  others, 
consumed  a  part  of  it,  and,  after  the  indict- 
ment had  been  found,  the  residue  was  ship- 
ped away  to  Bluefleld,  W.  Va.,  at  whose  in-, 
stance  or  by  whose  direction,  the  record  does 
not  disclose.  It  does  not  appear  that  the 
prisoner  gave  any  direction  whatever  except 
to  take  possession  of  the  property  and  look 
after  it  These  facts  called  upon  the  jury 
to  say  whether  the  Atkinsons  and  Blackburn 
were  felons  or  mere  Innocent  agents  of  the 
prisoner,  and,  if  guilty,  they  or  some  of  them 
were  the  principals  and  the  prisoner  only  an 
accessory.  Since  he  was  not  present  either 
actually  or  constructively,  provided  the  real 
actor  was  guilty  of  offense,  he  must  be  re- 
garded as  an  accessory  before  the  fact  He 
did  nothing  but  advise  or  direct  the  taking 
of  the  property.  Nothing  further  is  estab- 
lished except  his  admission  of  knowledge  of 
the  whereabouts  of  the  property.  These 
acts  are  not  sufficient  to  make  him  a  princi- 
pal In  the  second  degree.  If  there  was  an- 
other person  who  was  principal  in  the  first 
degree,  the  prisoner  could  have  been  nothing 
more  than  an  accessory  before  the  fact.  If 
tba  Atkinsons  took  the  property  with  feloni- 


ous intent,  they  were  principals  In  the  first 
degree.  Th^y  did  not  with  their  own  hands 
remove  the  property,  it  is  true,  but  Black- 
bum,  the  teamster,  may  have  been  an  in- 
nocent agent  in  their  hands.  If  so,  and  they 
had  criminal  intent  in  what  th^y  did,  they, 
or  some  of  them,  are  principals  in  the  first 
degree.  If  Blackburn,  on  the  other  hand, 
the  teamster,  was  cognizant  of  the  facts  and 
luiew  the  Atkinsons  had  no  right  to  take  the 
property,  and  that  they  had  felonious  design 
in  causing  him  to  take  it,  and  they  did  not 
in  any  way  aid  in  the  actual  taking,  then  he 
was  the  principal.  The  prisoner  denies  that 
he  ever  received  in  any  way  l)enefit  from  the 
property  or  participated  in  the  disposition 
made  of  it,  and  there  is  no  evidence  tbat  he 
did.  On  the  contrary,  it  appears  that  the 
Atkinsons  did  derive  benefit  from  it  and 
make  the  disposition  of  It  In  view  of  this 
evidence  tending  to  show  actual  guilt  on  the 
part  of  persons  other  than  the  prisoner,  the 
absent  instigator  of  the  taking,  the  court  could 
not,  by  any  instruction  given,  preclude  in- 
quiry by  the  jury  as  to  their  guilt  or  .inno- 
cence, without  injury  to  the  prisoner.  It 
may  be  insufficient  to  warrant  the  court  in 
saying,  as  matter  of  law,  the  latter  was  an 
accessory  before  the  fact  and  not  a  princi- 
pal, but  it  was  amply  sufficient  to  call  for 
the  deliberation  and  action  of  the  jury  upon 
the  hypothesis  of  guilt  in  those  who  did  the 
actual  taking  or  some  of  them,  and  conse- 
quent innocence  of  the  prisoner  as  a  princi- 
pal It  becomes  necessary,  therefore,  to  as- 
certain whether  the  action  of  the  triiil  court 
in  giving  and  refusing  instructions  was  in 
accord  with  the  principles  here  stated. 

The  state's  instruction  No.  1  is  clearly  bad. 
It  told  the  jury  the  prisoner  was  guilty,  if 
he  had  ''by  himself,  or  through  the  agency 
of  some  other  person  or  persons,  fraudulent- 
ly" taken  and  carried  away  the  property.  It 
ignored  the  requisite  of  innocence  on  the  part 
of  the  agent 

Its  instruction  No.  2  was,  to  say  the  least, 
misleading,  for  it  proceeds  upon  the  hypothe- 
sis of  possession  of  the  property  by  the  pris- 
oner and  felonious  conversion  thereof  to  his 
own  use,  in  the  absence  of  evidence  tending 
to  prove  actual  possession,  and  does  not  pro- 
pound the  theory  of  constructive  possession 
by  means  of  an  innocent  agent 

Its  instruction  No.  3  is  too  general  and  in- 
definite in  saying  felonious  intent  could  be 
shown  by  the  testimony  of  witnesses  or  in- 
ferred from  all  the  facts  and  circumstances 
of  the  case.  The  principles  applicable  under 
the  peculiar  circumstances  of  this  case  ren- 
dered it  necessary  to  make  the  instructions 
specific  and  dear.  The  jury  could  not  safely 
deal  with  it  under  instructions  calqolated  to 
confuse  or  mislead  them  by  reason  of  the 
generality  of  the  terms,  though,  under  other 
conditions,  such  generality  might  be  unobjec- 
tionable and  harmless.  The  fiction  of  actual 
presence,  dependent  upon  the  innocence  of 
the  agent  an  element  not  often  invoUed  in 
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eriminflU  trials,  cannot  be  Ignored  in  any  In- 
struction declaring  the  la  17  upon  the  entire 
evidence  In  this  case. 

Defendant's  instmction  No.  4  was  properly 
refosed.  Its  object  is  not  very  clear.  In 
fact.  It  is  almost  unintelligible.  It  sought 
exoneration  ef  the  prisoner  on  the  ground  of 
his  guilty  knowledge  of  the  taking  of  the 
property  and  his  derivation  of  benefit  there- 
from. 

His  Instruction  No.  6  was  improperly  re- 
fused. It  propounded  the  theory  of  a  taking 
under  belief  in  good  faith  that  the  property 
was  not  that  of  the  Freibergs,  but  that  of 
the  Tug  River  Distilling  Company. 

In  the  refusal  of  instruction  No.  7,  in  the 
form  In  which  it  had  been  requested,  and  the 
giving  thereof  as  modified  by  the  court,  there 
was  no  error.  As  requested,  it  would  have 
told  the  jury  the  prisoner  could  not  be  con- 
victed, unless  they  found  there  had  been  a 
felonious  taking  of  the  property  from  the 
possession  of  the  Freibergs.  The  court  modi- 
fled  it  by  inserting  the  words  "actual  or  con- 
structive" before  the  word  "possession.'*  In 
Its  original  form,  it  might  have  been  mislead- 
ing, since  the  property  was  not  in  the  actual 
possession  of  the  Freibergs.  Their  construc- 
tive possession  was  sufildent  to  make  the  tak- 
ing a  trespass — a  necessary  element  of  com- 
mon-law larceny. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aslde^  and  the 
case  remanded  for  a  new  trial. 


res  w.  Va.  660) 

DBVBNY  et  aL  T.  HART  GOAL  CO.  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  26.  190a) 

1.  Equitt—Jubisdiction— Fraud. 

fiquity  always  has  jurisdiction  when  fraud 
is  well  charged  against  the  defendant. 

[Ed.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  ||  21-26.] 

2.  Corporations— Suits  bt  StOckholdeb»— 
When  Maintainable. 

Syllabus,  point  1,  Rathbone  v.  Gas  Co..  31 
W.  Va.  798,  8  S.  B.  570,  approved  and  applied. 
(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Marion  County. 

Action  by  Thomas  A.  Deveny  and  others 
against  the  Hart  Coal  Company  and  others. 
Decree  for  plaintiffs,  and  defendants  James 
F.  Cook  and  others  appeaL  Reversed  and 
remanded. 

W.  S.  Haymond,  Harry  Shaw,  U.  N.  Amett, 
Jr.,  and  H.  M.  Russell,  for  appellants.  W.  8. 
Meredith,  C.  Powell,  O.  M.  Alexander,  and 
B.  A.  Brannon,  for  appellees  Hart  Coal  Co., 
Deveny,  and  others.  Malcolm  Jackson,  for 
appellees  Brooks'  administrators. 

McWHORTER,  J.  At  the  June  rules,  1903, 
of  the  drcoit  court  of  Marion  county,  Thom- 
as A.  Deveny,  John  McCool,  John  W.  Irvin, 
John  R.  Bennett,  John  J.  McCool,  Robert  Tal- 
bott,  8.  C,  Brown,  John  F.  SomerviUe,  A.  T. 
B.  SomerrlUe,  Robert  U  Somervllle,  and  Da- 


vid Victor  filed  their  bill  of  complaint  against 
the  Hart  Coal  Company,  a  cori>oration,  James 
F.  Cook,  John  P.  Hart,  Joseph  Hart,  Peter 
Hart,  George  X.  Hart,  E.  P.  Wise,  James  L. 
Erwhi,  James  L.  Getting,  Margaret  Carney, 
A.  A.  Carney,  Rush  Miller,  H.  F.  Neff,  Glenn 
F.  Barnes,  W.  E.  Echols,  Isham  Keith,  H.  S. 
Falconer,  J.  P.  Alkire,  James  Peacock,  Frank 
Schneider,  Ella  Horan,  B.  C  Fitzhugh,  John 
Jenkins,  H.  C.  Brooks,  Frances  J.  Brooks, 
and  Herbert  C.  Brooks,  administratrix  and 
administrator  of  William  B.  Brooks,  deceas- 
ed, alleging  that  the  said  Hart  Coal  Com- 
pany was  organized  for  the  purpose  of  min- 
ing, shipping,  and  selling  coal  and  purchasing 
coal  lands  and  other  real  estate,  operating 
the  same,  and  for  other  purposes;  that  the 
plaintiffs  and  the  defendants,  other  than  the 
defendant  Hart  Coal'  Company,  were  all  stock- 
holders of  said  corporation,  setting  out  the 
number  of  shares  owned  by  each  of  the  said 
stockholders,  said  shares  being  of  the  par 
value  of  $100,  and  that  the  authorized  cap- 
ital stock  of  said  corporation  was  $250,000,. 
or  2,500  shares,  the  number  of  shares  held  by 
the  said  shareholders  when  the  bill  was  filed 
being  1334  shares  of  the  capital  stock,  of 
which  the  defendant  James  F.  Cook  owned 
381  shares  and  John  P.  Hart  338  shares ;  that 
the  certificate  of  incorporation  was  issued  on 
the  13th  day  of  March,  1002;  that  the  stock- 
holders waived  notice  of  first  meeting,  and 
on  the  18th  day  of  March,  1902,  they  held 
a  meeting  organizing  a  corporation^  adopting 
by-laws,  and  electing  seven  directors,  namely, 
William  B.  Brooks,  James  F.  Cook,  S.  C. 
Brown,  John  P.  Hart,  Isham  Keith,  W.  E. 
Echols,  and  H.  S.  Falconer;  that  at  said 
stockholders'  meeting  the  stock  then  subscrib- 
ed was  410  shares,  and  had  been  paid  for  in 
full;  that  $41,000  had  been  paid  in  accord- 
ing to  the  minutes  of  said  meeting  and  was 
then  held  in  part  by  the  following  stockhold- 
ers :  William  B.  Brooks,  125  shares ;  James 
F.  Cook,  100  shares ;  S.  C.  Brown,  50  shares; 
John  P.  Hart,  75  shares;  Isham  Keith,  15 
shares;  H.  S.  Falconer,  15  shares:  J.  P. 
Alkire,  15  shares;  that  at  a  meeting  of  the 
said  stockholders  held  on  the  21st  of  March, 
1902,  they  directed  that  90  additional  shares 
be  sold  at  not  less  than  par,  which  were 
afterwards  sold,  SO  shares  to  Thomas  A.  De- 
veny, 50  shares  to  John  McCool  and  10  shares 

to ,  which  increased  the  capital  stock 

to  $50,000;  that  the  stockholders,  on  the 
13th  of  May,  1902,  passed  a  resolution  to  in- 
crease the  capital  stock  to  2,500  shares,  which 
was  certified  to  the  Secretary  of  State,  and 
the  increase  authorized ;  that  about  the  time 
of  said  authorization  of  said  Increase  said 
William  B.  Brooks,  then  .a  director  and  presi- 
dent of  the  said  corporation,  James  F.  Cook, 
then  a  director  and  manager  thereof,  and 
John  P.  Hart,  then  a  director  and  secretary 
and  treasurer  of  the  corporation,  sold  1,334 
additional  shares  of  said  stock  at  par  and 
collected  the  full  amount  thereof,  to  wit 
$133,400;  that  on  and  before  the  14th  day  of 
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May,  1902,  the  paid-up  stock  of  the  corpora- 
tion was  $183,400,  all  owned  as  thereinbefore 
set  forth ;  that  at  the  said  first  meeting,  held 
on  the  18th  of  Marcli,  1902,  James  F.  Cook 
stated  to  the  meeting  that  he  had  negotiated 
for  and  purchased  for  said  company  a  coal 
field  plant  situated  in  Wee  Gee,  Belmont 
county,  Ohio,  that  he  had  agreed  to  pay  and 
had  paid  to  one  D.  W.  Cooper  therefor  the 
sum  of  $40,000,  and  also  reported  that  he  had 
paid  the  said  $40,000  out  of  money  turned 
'  over  to  him  for  stock  taken  in  the  said  cor- 
poration, and  that  he  had  caused  a  deed  for 
said  property  to  be  executed  to  and  in  the 
name  of  the  said  company  by  the  said  Coop- 
er; that  said  stockholders'  meeting  accepted 
and  ratified  said  purchase,  and  directed  the 
same  to  be  reported  to  the  board  of  directors 
of  the  company,  said  directors  to  take  such 
action  as  might  be  necessary  to  ratify  and 
approve  the  purchase^  and  a  meeting  of  the 
board  of  directors  on  the  same  day  ratified 
and  approved  the  said  purchase,  and  ordered 
the  deed  for  said  property  recorded,  a  copy  of 
which  deed  was  filed  as  an  exhibit  with  the 
bill;  that  the  said  Cook,  Brooks,  and  Hart, 
proceeding  to  act  for  and  on  behalf  of  said 
corporation,  purchased  the  said  property  from 
the  said  Cooper  and  paid  him  therefor  the 
sum  of  $25,000;  that  the  said  Cook,  Brooks, 
and  Hart  conspired  and  confederated  to- 
gether to  cheat  and  defraud  said  corporation, 
and  in  pursuance  of  such  conspiracy  caused 
the  said  Cooper,  who  only  received  $25,000 
for  the  property,  to  have  it  falsely  written 
and  Inserted  in  the  deed  that  the  same  was 
in  consideration  of  $40,000,  and  caused  said 
Cooper  to  falsely  and  fraudulently,  for  the 
benefit  of  said  Cook,  Brooks  and  Hart,  ac- 
knowledge the  receipt  of  said  $40,000  in  the 
deed ;  that  said  Cook,  Brooks,  and  Hart,  act- 
ing as  officers  and  trustees  of  the  said  cor- 
poration, fraudulently  received  $40,000  of  the 
money  of  the  corporation,  falsely  represent- 
ing and  pretending  that  it  was  for  the  pur- 
pose of  the  purchase  of  the  said  coal  property, 
and  paid  Cooper  the  $25,000  of  the  $40,000, 
and  appropriated  and  converted  to  their  own 
use  the  $15,000. 

The  bill  also  alleged  that  on  the  14th  day 
of  May,  1902,  the  said  Cook,  Brooks,  and 
Hart,  again  acting  as  the  directors  and  of- 
ficers and  as  such  trustees  of  said  corporation 
and  the  other  stockholders  thereof,  purchas- 
ed from  Owen  Meehan  a  property  known  as 
the  ''Franklin  Coal  Mines"  and  its  equip- 
ments for  the  price  of  $100,000;  that  said 
purchase  was  made  by  said  Cook,  Brooks, 
and  Hart  through  one  James  F.  Anderson, 
who  was  then  an  attorney  and  agent  for  the 
said  Owen  Meehan;  that  Cook,  Brooks,  and 
Hart  conspired  and  confederated  together  to 
cheat  and  defraud  the  corporation  and  the 
other  stockholders,  and  in  pursuance  of  said 
conspiracy  caused  and  procured  said  Meehan 
to  conv^  said  property  to  his  said  attorney, 
Anderson,  for  the  said  consideration  of  $100,- 
000,  paid  and  satisfied  as  thereinafter  set 


forth,  and  caused  and  procured  said  Ander- 
son immediately  and  as  one  act  to  convey 
said  property  to  the  said  Hart  Goal  Com- 
pany, a  copy  of  said  deeds  from  Meehan  to 
Anderson  and  from  Anderson  to  the  com- 
pany being  filed  as  exhibits  with  the  bill; 
that  said  Cook,  Brooks,  and  Hart  paid  to 
Meehan  for  said  property,  with  the  mon^  of 
said  corporation,  the  sum  of  $55,000  cash,  and 
caused  said  Anderson  (with  the  promise  to 
said  Anderson  and  Meehan  that  said  cor- 
poration would  assume  the  payment  thereof) 
to  execute  to  said  Meehan  two  notes,  call- 
ing for  $22,500  each,  due  in  6  and  12  months, 
lespectively,  from  the  15th  day  of  May,  1902, 
and  further  caused  said  Anderson  to  secure 
the  payment  of  said  notes  by  executing  a 
mortgage  on  said  property  on  the  day  the 
deeds  were  executed  as  a  part  of  the  same 
act  and  transaction;  that  said  Cook,  Brooks, 
and  Hart,  in  pursuance  of  said  conspiracy 
to  cheat  and  defraud  the  corporation  and  the 
other  stockholders,  caused  and  procured  An- 
derson to  execute  said  deed  to  said  corpora- 
tion and  to  have  it  recited  and  written  In 
said  deed  falsely  and  fraudulently  that  said 
"corporation"  (meaning  the  deed,  I  presume) 
was  made  "for  the  consideration  of  one  hun- 
dred and  forty  thousand  dollars  ($140,000.- 
00),  received  to  our  full  satisfaction  of  the 
Hart  Coal  Company,*'  and  on  behalf  of  said 
corporation  did  assume  or  caused  said  cor- 
poration to  assume  the  payment  of  said  two 
notes ;  that  no  money  whatever  was  paid  to 
said  Anderson  for  the  conveyance  of  said 
property  to  said  corporation;  that  the  only 
money  or  thing  of  value  the  said  Cook, 
Brooks,  and  Hart  paid  or  caused  to  be  paid 
and  passed  for  the  said  corporation  for  said 
property  was  $55,000  of  the  money  of  said 
corporation  to  said  Meehan  and  the  assump- 
tion of  the  payment  of  said  two  notes,  said 
money  and  notes  aggregating  $100,000,  the 
whole  consideration  paid  for  said  property; 
that  said  Cbok,  Brooks,  and  Hart  falsely 
and  fraudulently  represented  unto  the  other 
stockholders  and  agents  of  said  corporation 
that  they  paid  $95,000  cash  and  assumed  the 
payment  on  behalf  of  said  corporation  of  said 
two  notes  and  in  payment  of  said  $95,000 
used  the  money  and  funds  of  said  corpora- 
tion; that  said  Cook,  Brooks,  and  Hart,  act- 
ing as  the  directors,  officers,  and  agents  of 
said  corporation,  and  as  such  directors,  of- 
ficers, and  agents,  the  trustees  for  said  cor- 
poration and  the  other  stockholders,  fraud- 
ulently took  and  received  $95,000  of  the  mon- 
ey belonging  to  the  corporation,  falsely  and 
fraudulently  representing  that  it  was  for  the 
payment  of  the  cash  installment  of  the  pur- 
chase price  of  the  said  property,  and  of  said 
$95,000  paid  but  $55,000,  and  fraudulently' 
and  in  pursuance  of  said  conspiracy  appro- 
priated and  converted  to  their  own  use  $40,- 
000  belonging  to  the  said  corporation  in  addi- 
tion to  the  said  $15,000.  That  Cook,  Brooks, 
and  Hart  never  accounted  to  nor  satisfied 
said  corporation  for  the  said  two  sums  of 
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money,  $15,000  and  $40,000^  and  the  same  and 
the  whole  thereof  was  justly  due  to  said 
Hart  Coal  Company  from  defendants,  Cook 
and  Hart  jointly  and  severally,  and  that  as 
Brooks  had  departed  this  life  his  estate  was 
liable  in  the  hands  of  his  personal  represen- 
tatives who  were  parties  to  the  suit 

The  bill  alleges  that  said  corporation  and 
all  Its  business  was  under  the  control  of  the 
Bald  Cook,  Brooks,  and  Hart  until  the  death 
of  Brooks,  which  took  place  on  the  2d  day 
of  July,  1902,  and  after  his  death  the  cor- 
poration and  all  its  business  was  under  the 
control  of  Cook  and  Hart  until  the  4th  day 
of  October,  1902;  that  on  said  last-named 
date  the  plaintiffs  and  other  stockholders, 
desiring  to  have  the  affairs  of  the  corpora- 
tion investigated  and  to  compel  said  Cook 
and  Hart  to  account  for  the  property  and 
money  of  the  same,'  and  eq[»ecially  for  the 
said  sum  of  $15,000  and  the  said  sum  of  $40,- 
000,  held  a  meeting  of  the  stockholders,  and 
at  said  meeting  said  Cook  and  Hart  and  the 
other  directors  were  removed,  and  there  was 
elected  as  dhrectors  T.  A.  Deveny,  E.  Jm 
Somerville,  Rush  Miller,  F.  H  Neff,  H  C. 
Brooks,  John  McCool,  and  Isham  Keith;  that 
shortly  afterwards,  to  wit,  on  December  13, 
1902,  through  the  influence  and  procurement 
of  said  Cook  and  Hart,  a  pretended  meeting 
of  the  stockholders  was  held,  and  on  motion 
of  Cook,  seconded  by  Hart,-  an  amendment 
to  the  by-laws  of  said  corporation  was  made 
reducing  the  number  of  the  members  of  the 
board  of  directors  from  seven  to  five,  all  the 
members  of  said  board  elected  as  aforesaid 
on  October  4,  1902  (except  Isham  Keith,  who 
had  resigned),  were  removed,  and  there  were 
elected  or  pretended  to  be  elected  as  directors 
the  said  Cook,  Hart,  J.  Li.  Getting,  John  Mc^ 
Cool,  and  J.  L.  Irvln;  that  said  pretended 
meeting  of  stockholders  was  unlawful,  was 
held  without  proper  notice,  and  that  a  ma- 
jority of  the  stockholders  of  said  corporation 
was  not  represented;  that  said  meeting  was 
held  through  the  influence  and  procurement 
of  said  Cook  and  Hart,  so  that  they  would 
be  able,  by  reducing  the  number  of  directors 
from  seven  to  flve  and  procuring  their  own 
election  as  members  thereof,  to  control  said 
corporation  and  hinder,  if  not  prevent,  a  suit 
being  brought  for  the  purpose  of  compelling 
them  to  account  to  said  corporation  for  said 
sum  of  money,  and,  in  furtherance  of  the 
design  of  the  said  Cook  and  Hart  to  control 
said  corporation  and  hinder  and  prevent  the 
institution  of  any  such  suit,  at  the  first  meet- 
ing of  this  new  board  of  directors,  held  on 
the  13th  of  December,  1902,  Hart  and  Cook 
caused  themselves  to  be  elected,  respectively, 
president  and  general  manager  of  the  said 
corporation,  and  still  held  said  offices;  that 
said  corporation  was  at  the  time  of  the  in- 
stitution of  this  suit  and  still  was  under  the 
control  of  said  defendants  Cook  and  Hart» 
*'and  plaintiffs  aver  that  said  Cook  and  Hart 
will  not  institute  a  suit  by  the  directors  of 
said  corporation,  in  the  name  of  the  coii>ora- 


tion,  and  will  not  permit  such  suit  to  be 
brought  to  protect  the  interests  of  said  cor- 
poration in  the  premises  and  compel  said 
Cook  and  Hart,  or  Cook,  Hart,  and  the 
personal  representatives  of  said  William  B. 
Brooks,  deceased,  to  account  for  said  sums 
of  money  to  said  corporation";  that  plain- 
tiffs were  advised  and  believed  that  they 
were  entitled  as  stockholders  to  maintain 
this  bill  in  equity  to  protect  the  interests  of 
said  corporation  and  the  interests  of  all  the 
stockholders  thereof  in  the  premises,  that 
Justice  might  be  done. 

The  bill  further  alleges  that  the  said  Cook, 
Brooks,  and  Hart,  from  the  incorporation  of 
said  company  till  the  death  of  said  Brooks, 
collected,  handled,  and  used  (so  far  as  it  was 
used)  all  the  money  of  said  corporation,  and 
that  since  the  death  of  Brooks  said  Cook  and 
Hart  had  collected  and  handled  all  the  money 
thereof ;  that  during  the  time  of  the  existence 
of  said  corporation  it  had  mined  and  sold 
large  quantities  of  coal  and  realized  large 
sums  of  money  therefor;  that  said  Cook, 
Brooks^  and  Hart  jointly  received  all  of  said 
money  for  coal,  as  well  as  all  of  said  paid-up 
stock ;  that  the  books  of  the  company  and  the 
minutes  of  the  meetings  of  the  board  of  di- 
rectors and  of  the  stockholders  had  been  very 
imperfectly  and  inaccurately  kept,  so  that 
plaintiffs  did  not  know  and  could  not,  or  had 
not  been  able  to,  ascertain  the  financial  con- 
dition of  the  corporation,  and  filed  with  their 
bill  a  copy  of  the  minutes  of  all  the  meetings 
of  the  stockholders  and  all  the  meetings  of 
the  directors  of  said  corporation  from  its  or- 
ganization to  the  time  of  the  bdnging  of  this 
suit,  from  an  inspection  of  which  it  would 
clearly  appear  that  said  minutes  had  been  im- 
perfectly and  inaccurately  kept ;  that  Frances 
J.  Brooks  and  Herbert  C.  Brooks  had  been 
duly  appohited  and  qualified  administratrix 
and  administrator  of  the  estate  of  said  Wil- 
liam B.  Brooks,  deceased,  and 'had  sufficient 
estate  as  such  administrators  to  satisfy  any 
demand  that  might  be  made  on  said  estate  by 
reason  of  the  matters  contained  in  the  bill; 
tliat  William  B.  Brooks  died  seized  and  pos- 
sessed of  287  shares  of  the  capital  stock  of 
said  corporation,  all  of  which,  as  plaintiffs 
were  informed,  had  been  assigned  by  said 
personal  representatives  to  some  of  the  de- 
fendants hi  this  cause. 

The  bill  prayed  that  the  defendants  Cook 
and  Hart  be  required  to  answer  positively  and 
fully  and  in  detail  tbe  allegations  of  the  bill, 
and  in  their  answer  to  make  full  and  complete 
settlement  of  the  financial  affairs  of  the  said 
corporation,  showing  in  detail  all  money  col- 
lected by  th'em,  or  either  of  them,  from  any 
source  and  from  all  sources,  or  which  belonged 
to  said  corporation,  and  showing  in  detail  all 
payments  and  expenditures  with  or  out  of  said 
money,,  and  that  they  be  required  to  make  a 
complete  exposition  of  all  the  business  and 
affairs  of  said  corporation,  and  that  they  be 
required  to  pay  over  to  the  said  corporation, 
or  to  such  person  or  persons  as  the  court 
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might  designate  to  receive  the  same,  said 
sums  of  $15,000  and  $40,000  wliich  they,  to- 
gether with  Brooks,  unlawfully  and  fraudu- 
lently appropriated  and  converted  to  their  own 
use  as  set  forth ;  that,  if  necessary,  a  special 
receiver  he  appointed  to  take  charge  of  the 
mon^  and  funds  of  said  corporation,  etc.; 
that  the  administrators  of  Brooks  be  required 
to  state  in  their  answer  what  property  and 
estate  came  to  their  hands  as  such  personal 
representatives,  what  they  have  done  with  the 
shares  of  stock  of  said  corporation  of  which 
said  W.  B.  Brooks  died  seised  and  possessed; 
and  that  said  personal  representatives  be  de- 
creed to  be  liable  as  such,  so  far  as  they  have 
estate  of  this  decedent  in  their  hands,  for  said 
sums  of  $15,000  and  $40,000,  etc 

A  demurrer  was  entered  to  said  bill,  and  on 
the  1st  day  of  August,  1903,  the  demurrer  was 
overruled,  and  leave  given  defendants  to  file 
their  answers  in  the  clerk's  office  within  60 
days,  and  leave  to  plaintiffs  to  reply  thereto 
within  10  days  after  the  same  were  filed.  On 
the  10th  day  of  December,  1903,  the  Joint  and 
several  answer  of  Herbert  O.  Brooks  and 
Frances  J.  Brooks,  administrators  of  the  per^ 
■onal  estate  of  W.  B.  Brooks,  deceased,  and 
the  answers  of  defendants  James  F.  Cook  and 
John  P.  Hart,  were  filed,  and  general  repli- 
cations made  thereto.  Depositions  were  taken 
and  filed,  and  the  cause  finally  heard  on  June 
27,  1906,  when  the  court  decreed  In  favor  6t 
the  Hart  Goal  Company  against  defendants 
Hart  and  Cook  for  the  $40,000  and  hiterest, 
Aggregating  $47,480,  to  be  refunded  to  said 
company,  from  which  decree  the  defendants 
James  F.  Ck)ok  and  John  P.  Hart  appealed 
and  say  the  court  erred  in  overruling  their 
demurrer  to  the  bill  and  also  in  decreeing 
against  them  the  said  sum  of  $47,480,  interest, 
and  costs. 

The  first  assignment  is  in  overruling  the  de- 
murrer to  the  bill.  Appellants  insist  that  the 
bill  is  not  sufficient  in  its  allegations  tp  au- 
thorize a  stockholder  or  stockholders  to  bring 
suit  to  recover  in  favor  of  the  corporation. 
First,  that  their  pro^r  action  was  at  law; 
that  an  action  of  assumpsit  would  give  ample 
relief,  and  therefore  equity  has  not  Jurisdic- 
tion. Equity  always  has  Jurisdiction  when 
fraud  is  well  charged.  In  Maurice  v.  Devol, 
23  W.  Va.  247,  It  is  held:  "Equity  always  has 
Jurisdiction  of  causes  involving  the  fraud  of 
one  party  against  the  other,  unless  the  party 
who  seeks  relief  was  himself  guilty  of  fraud 
in  the  transaction."  The  bill  nowhere  alleges 
that  a  demand  or  request  was  made  on  the 
part  of  the  plaintiffs,  or  any  of  them,  upon  the 
directors  to  bring  suit  in  the  name  of  the  cor- 
poration. In  Bathbone  v.  Gas  Ck>.;  81  W.  Va. 
798  (SyU  pt  1),  it  is  held:  "In  order  to  entitle 
a  stockholder  to  institute  and  maintain  a  suit 
in  equity  to  redress  a  corporate  injury  com- 
mitted intra  vires  against  a  solvent  corpora- 
tion hi  the  full  exerdse  of  its  franchises  and 
carrying  on  its  corporate  business,  it  must 
appear  not  only  that  the  directors  are  either 
disabled  by  their  misconduct  to  sue,  or  that 


they  have  wrongfully  refused  to  do  «>  upon 
-a  proper  demand,  but  where  the  matter  will 
admit  of  the  necessary  delay,  and  it  is  prac- 
ticable to  call  upon  the  stockholders  to  act. 
this  must  also  be  done.  Until  it  is  shown 
that  every  reasonable  effort  to  obtain  redrera 
through  the  regularly  constituted  agents  and 
controlling  power  of  the  corporation  has 
proved  unavailing,  a  stockholder  cannot  sue 
in  his  own  name  alone  nor  on  behalf  of  him- 
self and  other  stockholders."  In  case  at  bar, 
while  It  is  alleged  that  the  corporation  was 
under  the  control  of  defendants  Cook,  Hart, 
and  Brooks  during  the  lifetime  of  Brooks,  and 
of  Cook  and  Hart  after  the  death  of  Brooks, 
it  \a  not  made  to  appear  that  a  majority  of 
the  directors  were  wrongdoers,  or  that,  if  a 
demand  had  been  made,  it  would  not  have 
been  granted.  Pomeroy,  in  liis  G)qulty  Juris- 
prudence (volume  8,  §  10^),  says  that  a  stock- 
holder may  sue  whenever  the  corporation, 
either  actually  or  virtually,  refuses  to  permit 
a  proceeding  by  itself,  and  says:  "These  are 
two  distinct  conditions  of  fact;  and  the  cir- 
cumstances must  determine  whether  any  par- 
ticular case  belongs  to  one  or  the  other  of 
the  two  conditions.  In  general,  a  case  should 
come  within  the  first  condition;  and  it  should 
appear  that  the  board  of  directors  or  other 
managing  body  has  actually  refused  to  bring 
or  permit  an  action  in  its  own  name.  To  this 
end  the  plaintiff  should  allege  an  application 
to  the  directors  or  managing  body — a  rea- 
sonable notice,  request,  or  demand — ^that  they 
would  institute  proceedings  on  the  part  of  the 
corporation  against  the  wrongdoers,  and  their 
refusal  to  do  so  after  such  reasonable  request 
or  demand.  These  allegations  are  material 
and  issuable.  If  controverted  by  the  defend- 
ant, they  must  be  proved.  •  •  •  This  con- 
dition of  fact,  however,  is  not  indispensable. 
•  ••  If  the  facts  as  alleged  show  that  the 
defendants  charged  with  the  wrongdoing,  or 
some  of  them,  constitute  a  majority  of  the  di- 
rectors or  managlDg  body  at  the  time  of  com- 
mencing the  suit,  or  that  the  directors  or  a 
majority  thereof  are  still  under  the  control  of 
the  wrongdoing  defendants,  so  that  a  refusal 
of  the  managing  body,  if  requested  to  bring  a 
suit  in  the  name  of  the  corporation,  may  be 
inferred  with  reasonable  certainty,  then  an 
action  by  a  stockholder  may  be  maintained 
without  alleging  or  proving  any  notice,  re- 
quest, demand,  or  express  refusaL"  In  tiie 
case  of  Rathbone  v.  Gas  Ck>.,  cited,  in  the 
opinion  of  the  court,  at  page  806,  it  is  said: 
"In  order  to  entitle  a  shareholder  to  sue,  be 
must  show  either  that  the  managing  agents 
are  themselves  the  authors  of  the  wrong,  or 
that  their  refusal  to  bring  suit  in  the  name  of 
the  corporation  la  an  act  of  bad  faith  or  an 
abuse  of  the  discretionary,  power  vested  in 
them.  Even  this  rule  is  subject  to  this  qualifi- 
cation: The  directors  and  agents  of  the  cor- 
poration are  inferior  to  and  under  the  con- 
trol of  a  majority  of  the  shareholders.  Conse- 
quently, when  the  directors  refuse  to  dis- 
charge their  duty,  they  may  be  removed  or 
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controUed  bj  a  majority  of  the  Bbareholden. 
Thus,  In  order  to  confer  upon  a  sliareholder 
tbe  right  to  sue  In  a  case  in  wbicb  the  primary 
right  is  in  the  corporation,  lie  mnst  not  only 
■how  that  the  directors  are  In  default  or 
wrongfully  refuse  to  sue,  bnt  he  must  show 
that  a  majority  of  the  shareholders  have  been 
appealed  to,  and  that  they  are  also  guilty  of 
misconduct,  or  willfully  and  wrongfully  refuse 
to  act  In  the  matter.  1  Mor.  Priv.  Ck)rp.  IS 
242-246;  Foss  v.  Harbottle,  2  Hare,  493; 
Hodges  v.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec. 
624,  note,  637;  Cook,  Stocks,  ||  677,  67a  In 
Stevens  v.  Davison,  18  6rat  819,  96  Am.  Dec. 
692,  the  act  complained  of  was  done  ultra 
vires  and  liad  been  repudiated  by  the  stock- 
holders in  regular  meeting,  and  the  question 
of  the  right  to  institute  that  suit  was  not 
raiaed  or  considered  by  the  court." 

In  platutiffs'  allegation  concerning  the  a^ 
leged  Illegal  meeting  of  the  stockholders  held 
December  13,  1902,  when  it  appears  that  a 
majority  of  the  stock  was  r^resented,  1,052 
shares,  it  Is  not  alleged  that  the  greater  part 
of  the  stock  represented  at  that  meeting  was 
held  by  the  wrongdoing  directors,  nor  that  a 
majority  of  the  five  directors  there  elected 
were  opposed  to  the  corporation  instituting 
the  suit  The  allegation  that  the  "corpora- 
tion was  at  the  time  of  the  institution  of  this 
suit  and  still  is  under  the  control  of  said  de- 
fendants James  F.  Ck>ok  and  John  P.  Hart, 
and  plaintiffs  aver  that  said  Cook  and  Hart 
win  not  institute  a  suit  by  the  directors  of 
said  corporation  in  the  name  of  the  corpora- 
tion and  will  not  permit  such  suit  to  be 
brought,"  is  too  general,  and  does  not  qpecify 
In  what  manner  or  how  two  directors  are  en- 
abled to  control  a  body  of  five.  The  demurrer 
should  have  been  sustained. 

We  therefore  reverse  the  decree^  sustain 
the  demurrer  to  the  bill,  and  remand  the 
cause  to  the  circuit  court  of  Marion  county, 
with  leave  to  plaintiffs  to  amend  their  bill. 
If  they  shall  be  so  advised,  and  for  further 
proceedings  there  to  be  had  therein  according 
to  the  rules  governing  courts  of  equity. 

(6S  W.  Va.  «77) 

ISNER  V.  NTDEGGER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  23,  190&) 

1.  CoNTRAOTS  —  Rescission— Rktobmation  *- 

Grounds. 

The  rights  of  rescission  and  reformation  of 
eontracts  are  analogous.  Both  are  predicated  on 
fraud,  accident,  or  mistake. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  H  1132-1159:  vol.  42,  Ref- 
ormation of  Inetmments,  ||  68-78.] 

2.  SaiCC— EVIDENCK. 

Such  right  is  an  independent  equity,  to  be 
establlsbed,  not  a  mere  additional  term  or  con- 
dition of  the  written  instrument ;  and  the  legal 
presumption  that  the  instrument  correctly  ex- 
presses the  intention  of  the  parties  must  be  over- 
eome  by  dear  and  satisfactory  proof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  CiHitracts,  §1199:  vol.  42,  Reforma- 
tion of  Instruments,  U  157-163.] 


8.  Afpbai.<-«'Revisw— Ganoellation  Of  In- 
struments—Deed— Evidence. 

A  decree  rescinding  a  deed  at  the  instance 
of  the  grantee,  though  predicated  on  the  find- 
ing of  the  trial  court  on  an  issue  of  fact  will 
be  reversed,  if  tbe  contract,  as  expressed  in  the 
deed,  gives  the  grantee  all  the  grantor  could 
reasonably  and  consistently  have  conveyed  un- 
der tbe  circumstances  existing  at  the  date  of  the 
execution  thereof,  and  tbe  oral  evidence  respect- 
ing his  alleged  intention  to  grant  more  does  not 
preponderate  in  favor  of  either  party. 

[Ed.  Note. — For  cases  in  point,  seo  Cent  Dig. 
VOL  8,  Appeal  and  Error,  H  8900-8992] 
(Syllabus  by  tbe  Court) 

Appeal  from  Circuit  Court  Randolph 
County. 

Bill  by  Moses  Isner  against  John  F.  Nydeg- 
ger.  Decree  for  defendant  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

W.  B.  Maxwell,  for  appellant  Samuel  T. 
Spears,  for  appellee. 

POFFENBARQER,  P.  Mosea  Isner,  the 
owner  of  a  tract  of  land  in  Randolph  county, 
lying  on  Cheat  river  at  a  place  called  "Falk- 
ner  Station"  on  the  Coal  &  Iron  Railroad,  a 
portion  of  which,  containing  24.38  acres,  is 
level  and  lies  between  the  railroad  and  the 
river,  while  the  residue  lies  principally  on 
higher  ground  back  of  the  railroad,  conveyed 
said  24.38  acres  to  John  F.  Nydegger  by  a 
deed  dated  October  8,  1904,  for  and  in  con- 
sideration of  $1,600,  of  which  $100  was  paid 
in  cash,  and  the  balance  of  which  was  to 
be  paid  as  follows:  $100  on  or  before  Octo- 
ber 15,  1904,  $300  on  or  before  January  1, 
1905,  and  the  residue  in  two  equal  payments 
of  $500  each  on  or  before  January  1,  1908, 
and  January  1,  1907,  reflectively,  for  all  of 
which  deferred  payments  notes  were  executed 
and  a  vendor's  lien  reserved.  Nydegger  paid 
the  first  two  payments,  and  was  in  default 
as  to  the  third  when  this  suit  was  brought  to 
enforce  the  lien.  He  answered  the  bill,  set- 
ting up  as  a  defense  and  ground  for.  affirma- 
tive relief  an  alleged  mistake  in  the  deed,  and 
prayed  a  rescission  of  the  contract  and,  al- 
ternatively, an  abatement  of  purchase  money, 
if  he  could  not  have  the  contract  rescinded. 
On  the  hearing  the  court  sustained  his  con- 
tention, and  rendered  a  decree,  from  which 
Isner  has  appealed. 

The  ground  of  defense  and  basis  for  af- 
firmative relief  set  up  in  the  answer  is  the  al- 
leged omission  from  the  deed  of  certain  wa- 
ter rights  which  the  defendant  claims  it  was 
agreed  that  he  should  have.  On  the  residue 
of  the  plaintiff's  land  the|:e  were  certain 
springs  some  distance  back  from  the  railroad 
near  a  small  stream  known  as  "Spring  Run," 
and  on  a  ravine  emptying  into  it,  one  of 
which  was  known  as  the  "Falling  Spring." 
Below  and  connected  with  it  there  is  another 
distant  about  80  feet  These  are  about  100 
feet  above  the  level  of  the  railroad.  From 
the  lower  spring  the  water  sinks  into  the 
ground  apparently  forming  a  subterranean 
stream.     About  200  feet  from  it  water  la 
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available  either  from  an  ondergEoimd  stream 
emanating  from  these  springs,  or  from  an- 
other underground  source.  From  this  point 
a  three-inch  pipe  had  been  laid  to  the  water 
station  of  the  railroad  company,  under  a 
grant  made  by  Isner  to  the  railroad  company 
some  time  before  he  conveyed  to  Nydegger, 
The  defendant  claims  it  was  agreed  between 
him  and  the  plaintiff  that  he  should  have  wa- 
ter from  this  source  of  supply  sufficient  in 
quantity  for  the  purposes  ho  had  in  view  in 
buying  the  land;  it  being  suitable  for  garden- 
ing purposes,  and  he  having  intended  to  irri- 
gate it  with  water  from  these  springs  and 
use  it  for  gardening  and  poultry  purposes. 
Though  he  knew  at  the  time  of  his  purchase 
the  railroad  company  had  its  pipe  laid  and 
was  using  the  water,  he  says  he  did  not  know, 
and  the  plaintiff  did  not  inform  him,  that  the 
railroad  company  had  a  deed  from  the  plain- 
tiff conveying  to  it  a  perpetual  right  of  use 
of  the  water.  The  deed  in  question  here  con- 
tains the  following  clause  relating  to  a  wa- 
ter right:  'The  parties  of  the  first  part  here- 
by further  grant  and  convey  unto  the  party 
of  the  second  part  the  right  to  construct  and 
maintain  a  water  line  over  and  through  oth- 
er property  owned  by  them  from  a  point  at 
or  near  the  Falling  Springs  at  the  property 
hereby  conveyed,  with  the  understanding  that 
the  party  of  the  first  part  shall  have  the  right 
to  tap  said  water  line  at  or  near  his  residence 
for  the  purpose  of  furnishing  water  for  his 
family."  The  deed  to  the  railroad  company 
contains  this  clause:  "The  parties  of  the 
first  part  further  grant  to  the  party  of  the 
second  part  perpetual  right  of  way  through 
their  said  land  by  the  most  convenient  route 
for  a  pipe  line  to  the  large  spring  or  spring 
nm  on  the  land  of  the  parties  of  the  first  part 
and  the  perpetual  right  to  us^  said  water  for 
any  purpose  it  may  desire,  and  to  convey 
same  through  said  pipe  line  to  the  said  strip 
of  ground  herein  conveyed  for  any  purpose." 
The  strip  of  ground  referred  to  was  the 
railroad  right  of  way  conveyed  by  the  same 
deed. 

The  branch  known  as  "Spring  Run,"  from 
which  the  railroad  company  obtains  its  sup- 
ply of  water,  is  a  line  between  Isner's  land 
and  the  Wees  land.  Isner  testifies  that  in  his 
opinion  the  water  obtained  by  the  railroad 
company  comes  into  Spring  Run  from  the 
Wees  land.  He  says  there  is  a  swamp  near 
the  point  at  which  the  company's  pipe  begins, 
formed  by  water  coming,  as  he  thinks,  from 
the  Falling  Springs;  but  this  opinion  of  his 
is  not  accepted. by  others.  There  is  a  differ- 
ence of  opinion  among  the  witnesses  as  to  the 
source  of  the  water  obtained  by  the  railroad 
company,  and  also  as  to  the  sufficiency  of  the 
supply  for  its  purposes;  some  of  them  as- 
sertifag  that  in  dry  weather  It  is  insufficient, 
while  others  think  it  is  more  than  sufficient 
at  all  times.  The  testimony  of  both  parties 
is  in  agreement  to  the  fact  that  before  the 
defendant  purchased  they  went  over  the  land 
and  up  to  the  springs,  and  also  that  the  de- 


fendant knew  the  railroad  company  was  ob- 
taining its  supply  of  water  therefrom.  Isnei 
does  not  say  he  told  Nydegger  he  had  ccm- 
veyed  to  the  railroad  company  a  perpetual 
right  of  use  of  water,  but  does  say  he  inform- 
ed him  that  it  had  the  right  to  use  the  water, 
and  that  it  was  agreed  between  them  that 
there  was  sufficient  water  for  both  the  rail- 
road company  and  Nydegger.  Creed  Isner, 
a  brother  of  the  plaintiff,  says  he  heard  a  con- 
versation between  them  in  his  store,  before 
the  deed  was  made,  from  which  be  got  the  im- 
pression that  they  had  already  agreed  upon 
the  sale,  and  in  which  plaintiff  said  he  could 
not,  or  would  not,  do  anything  to  conflict  with 
the  railroad  company's  right,  and  Nydegger 
remarked  that  there  would  be  more  than 
enough  water  for  both,  and  that  he  did  not 
want  more  than  a  two-inch  pipe.  James  Ca- 
lahi  says  he  heard  a  conversation  between 
them  in  the  same  store  in  which  Nydegger 
said  two  pipe  lines  would  not  amount  to  any- 
thing to  those  springs,  that  a  two-inch  pipe 
would  afford  all  the  water  he  wanted,  and 
that  it  would  not  interfere  with  the  railroad 
company.  Wirt  Isner,  a  son  of  the  plaintiff, 
says  he  heard  a  conversation  similar  to  that 
related  by  his  father.  The  wife  of  the  plain- 
tiff says  she  heard  a  conversation  between  the 
parties  in  which  her  husband  said  he  would 
not  sell  any  right  of  way  for  water  or  any- 
thing else  that  belonged  to  the  railroad  com- 
pany, and  Mr.  Nydegger  said  it  would  not  in- 
terfere, and  that  there  was  plenty  of  water 
for  both  him  and  the  railroad  company.  On 
the  contrary,  the  defendant  says  the  plain- 
tiff told  him  the  railroad  company  was  using 
water  for  their  tank,  that  he  had  not  convey- 
ed the  same  to  them,  and  that  there  was'suf- 
ficient  water  there  for  all  purposes.  His 
bookkeeper,  W  K.  Harper,  says  Isner  told 
Nydegger  he  could  have  all  the  water  be 
wanted,  from  which  he  inferred  the  defend- 
ant was  to  have  all  the  water;  that  the  rail- 
road company's  right  was  mentioned;  and  that 
Isner  told  the  defendant  there  was  plenty  of 
water  there  and  he  had  not  objected  to  the 
railroad  company  using  it;  and  that  there 
was  a  large  spring  there,  and  defendant  could 
shut  the  railroad  company  off  from  it  if  he 
wanted  to.  W.  B.  Baker,  who  drafted  the 
deed,  says  he  understood  from  the  parties 
when  they  came  to  him  to  have  it  prepared 
that  the  defendant  was  to  have  any  or  all  the 
water  he  might  desire  from  the  spring,  and 
that  the  latter  declared  at  the  time  his  in- 
tention to  use  the  property  for  gardening  and 
poultry  purposes.  He  says,  further,  he  had 
been  under  the  impression  that  the  clause 
in  the  deed  above  quoted  contained  a  grant 
of  the  water  right,  and  says  it  must  have 
been  omitted  by  the  stenographer  in  tran- 
scribing her  notes.  He  promised  to  ascertain 
whether  this  was  true  or  not,  and  come  bade 
and  testify  from  the  notes,  but  did  not  do  so. 
On  cross-examination  he  said  he  could  not 
say  positively  that  his  dictation  had  not  been 
taken  by  his  typist  on  the  machine  instead  of 
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In  stenographic  notes,  bat  thought  it  had 
been  taken  in  shorthand. 

Since  the  right  of  rescission  is  always 
based  upon  fraud,  accident,  or  mistake,  it  is 
analogous  to  the  right  of  reformation.  Both 
are  predicated  upon  the  same  ground.  Nei- 
ther involTes  a  mere  controversy  as  to  what 
a  contract  is  or  was.  A  right  of  rescission, 
cancellation,  or  reformation  is  more  than  a 
dispute  of  that  kind.  The  written  contract, 
deed,  or  other  lustrument  Is  a  fact,  a  memo- 
rial of  a  transaction  or  agreement  solemnly 
admitted  to  have  occurred  or  to  have  been  en- 
tered into.  Presumptively  it  is  what  the  par- 
ties intended.  A  right  of  rescission,  impeach- 
ment, or  reformation  is  an  equity  established 
independently  of  that  instrument  The  crea- 
tion thereof  amounts  to  an  establishment  of 
an  extrinsic  fact  or  right,  in  some  sense  in- 
dependent of  the  instrument  to  which  it  re- 
lates. Hence  he  who  attempts  to  set  it  up 
assumes  the  burden  of  proof,  and  becau^  of 
the  solemnity  amd  importance  which  the  law 
attaches  to  a  written  instrument  he  must 
make  his  right  appear  by  the  clearest  and 
most  satisfactory  evidence.  '*A  mistake  in 
rhe  execution  of  a  writing  will  not,  in  equity, 
be  corrected,  unless  it  appears  that  It  does 
not  contain  the  intention  of  the  parties  at 
the  time  it  was  made;  and  the  proof  of  this, 
either  parol,  written,  or  both,  must  not  he 
loose,  equivocal,  or  contradictory,  or  in  its 
texture  open  to  reasonable  doubt  or  opposing 
presumptions,  for  the  writing  itself  is  regard- 
ed as  evidence  so  strong  that  only  other  ukir 
equivocal  evidence  irresistibly  conclusive  is 
sufficient  to  reform  it."  Jarrell  v.  Jarrell,  27 
W.  Va.  743.  To  the  same  effect  see  Koen  v. 
Kerns,  47  W.  Va.  576.  35  S.  B.  002;  Robin- 
son V.  Bralden,  44  W.  Va.  183,  28  S.  B.  798. 
"Before  a  court  of  chancery  will  consent  to 
correct  a  mistake  im  the  terms  of  a  deed 
participated  in  by  only  one  of  the  parties 
thereto,  where  no  fraud  or  deception  is  prac- 
ticed, and  where  a  party  of  ordinary  in- 
telligence, who  can  read,  has  deliberately  exe- 
cuted said  deed,  the  proof  of  mistake,  where 
admitted  at  all,  must  be  strong,  clear,  pre- 
ponderating, and  coinvincing  to  the  mind  of 
the  court  Pennybacker  v.  Laidley,  83  W.  Va. 
624,  11  a  B.  39 ;  Straley  v.  Perdue,  33  W.  Va. 
375,  10  S.  B.  780. 

The  grant  of  a  right  of  way  to  lay  and 
maintain  a  water  pipe  on  the  plaintiff's  prop- 
erty from'  a  point  at  or  near  a  certain  spring 
on  that  property  might  ordinarily  l>e  regard- 
ed as  a  circumstance  tending  to  sustain  the 
contention  of  the  defendant,  and  irreconcil- 
able with  the  testimony  of  the  plaintiff  to  the 
contrary;  for  the  construction  of  such  a  pipe 
line  without  the  right  to  use  water  from  the 
spring  would  be  a  useless  and  vain  act  But 
the  force  of  this  circumstance  is  broken  by 
the  conditions  existing  at  the  time,  and 
known  to  the  defendant  He  had  been  over 
the  property  and  knew  the  railroad  company 
relied  upon  that  spring  as  the  source  of  its 
supply  of  water  for  its  tank.     He  saw  its 


pipe  line,  and  admits  that  it  was  a  subject 
of  conversation  during  the  negotiations. 
This  argues  that  he  wanted  the  land  and  de- 
sired the  water  also,  but  was  willing  to  take 
his  chances  on  the  sufficiency  of  the  supply  of 
water  for  himself  and  the  railroad  company, 
in  view  of  which  there  would  be  no  objection 
on  the  part  of  the  railroad  company  to  his 
using  it,  or  his  ability  to  secure  the  consent 
of  the  railroad  company  to  his  using  it  The 
deed  itself  is  consistent  with  this  view,  and 
in  harmony  with  the  conditions  under  which 
it  was  made.  The  grantor  in  that  deed  knew 
he  had  conveyed  all  of  the  water  necessary 
for  the  purposes  of  the  railroad  company; 
and  it  is  not  to  be  lightly  supposed  that  he 
intended  to  make  another  grant  of  the  same 
thing,  in  a  deed  containing  a  covenant  of  gen- 
eral warranty,  on  which  he  would  be  liable, 
or  to  make  a  deed  or  contract  that  could  be 
avoided  on  the  ground  of  his  prior  .convey- 
ance to  a  third  party  of  a  material  part  of 
the  subject-matter  thereof.  These  circum- 
stances and  facts,  well  known  to  the  grantor, 
constitute  very  strong  reasons  for  his  not 
having  granted  the  right  in  question,  and 
they  are  such  as  might  well  have  induced  the 
defendant  to  take  in  this  deed  all  that  the 
plaintiff  could  give  him,  with  a  view  to  ob- 
taining something  further  from  the  railroad 
company.  Against  this  reasonable  conclu- 
sion, deducible  from  the  undisputed  facts, 
there  is  no  preponderance  of  the  oral  testi- 
mony in  favor  of  the  defendant  Hence  he 
has  clearly  fallen  far  short  of  the  require- 
ments of  the  rule  governing  such  cases. 

Our  conclusion,  therefore,  is  that  the  court 
erred  in  decreeing  a  rescission  of  the  con- 
tract and  reconveyance  of  the  land.  The  de- 
cree will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  ascertain  the  amount 
of  purchase  mon^  due,  render  a  decree  for 
the  same,  and,  on  failure  of  payment  thereof 
within  a  reasonable  time  to  be  fixed  by  the 
court,  order  the  land  to  be  sold  for  the  satis- 
faction of  the  lien. 
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(Supreme  Court  of  Appeals  of  West  Virginia. 
Feb.  25,  IdOa) 

1.  Larceny  —  IWDioTMEi^T  —  Description    of 
Property. 

The  terms  *'one  man's  saddle**  and  '-one 
horse"  are,  in  an  indictment  for  larceny,  suffi- 
cient description  of  the  property  alleged  to  be 
stolen. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Larceny,  ||  64-75.] 

2.  Criminal  Law— Bill  of  Exceptions. 

A  bill  of  exceptions,  to  become  a  part  of 
the  record,  must,  if  made  in  term,  be  plainly 
recognized  by  the  record  as  such,  and  if  made 
in  vacation,  within  the  time  allowed  by  law, 
must  be  certified  by  order  duly  entered  of  rec- 
ord, as  required  by  statute. 

3.  Sam»— Judgment  of  Conv.iction  —  Erro- 
neous Entry. 

The  mere  inadvertence  of  entering  a  judg- 
ment at  law  in  the  book  used  for  the  entry  of 
chancery  orders  and  decrees  by  the  same  court 
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does  not,  as  between  the  parties,  invalidate  or 
aifect  such  judgment    It  Is  a  sumcient  memori- 
al for  the  enforcement  of  the  Judsment»  or  ap- 
peal therefrom  by  writ  of  error. 
(SyUabus  by  the  €k>urt) 

Error  from  Circnit  Court,  Mingo  Goimtj. 
Harrisoo  Blair  was  convicted  of  larceny, 
and  brings  error.   Affirmed. 

P.  H.  E2vans,  for  plaintiff  In  error.  O.  W. 
May,  Atty.  Gen.,  for  the  State. 

ROBINSON,  J.  By  this  writ  of  error  Har- 
rison Blair  complains  that  he  has  been  con- 
victed and  held  for  petit  larceny  (1)  npon 
an  insufficient  indictment;  (2)  upon  a  ver- 
dict contrary  to  law  and  the  evidence;  (3) 
by  a  void  judgment 

The  indictment  charges  the  larceny  of  one 
man's  saddle,  of  the  value  of  $7,  and  one 
horse,  of  the  value  of  $16,  of  the  goods  and 
chattels  of  another.  By  motion  to  quash, 
which  was  overruled,  exception  is  taken  to 
the  terms  used  in  describing  the  property 
as  aforesaid.  It  is  contended  that  they  are 
general  and  not  sufficiently  specific  This  is 
not  tenable.  The  indictment  sufficiently  de- 
scribes the  property.  It  states  with  reasonable 
certainty  what  is  alleged  to  have  been  stolen. 
Bishop.  Crim.  Proc.  vol.  2,  §  700,  says:  "As- 
suming value  and  ownership  to  be  duly  al- 
leged, the  following  expressions  descriptive 
of  the  thing  are  severally  sufficient:  *One 
sheep,'  'a  horse,'  *a  certain  mare,'  'one  cer- 
tain hog,'  'a  certain  yellow  and  white  pied 
beef  steer,'  'one  cow'  (under  which  words  the 
state  may  prove  the  animal's  color  and  de- 
scription), 'one  watch,'  'one  bolt  of  domestic, 
made  of  cotton,'  'a  parcel  of  oats'  (a  form  not 
to  be  conunended),  'one  hide,'  'one  bull  tongue^' 
Oi)elng  the  name  of  a  peculiarly  shaped  plough- 
share), 'one  pair  of  buckskin  gloves'  (but  not 
proved  by  evidence  that  they  were  of  sheep- 
skin), 'a  pair  of  pants,'  'six  towels,'  'fifty 
pounds  of  flour,'  'one  feather  bed,'  'a  book.'  ** 
Authorities- are  there  cited  for  each  of  the 
foregoing  descriptions. 

We  are  precluded  from  consideration  of  the 
assignment  that  the  verdict  is  contrary  to 
law  and  the  evidence  because  the  evidence 
Is  not  properly  before  us.  Wlille  the  testi- 
mony is  printed  in  the  record,  it  is  not  em- 
braced in,  or  certified  by,  a  bill  of  exceptions 
according  to  the  plainly  announced  procedure 
pertaining  to  such  particular.  There  is, 
though,  that  which  purports  to  be  a  bill  of 
exceptions;  but  nowhere  is  it  recognized  by 
the  record  as  such.  It  is  therefore  not  made 
part  of  the  record,  and  cannot  be  considered. 
If  it  was  in  term,  the  record  does  not  refer 
to  it;  and  if  made  in  vacation,  within  the 
time  allowed  by  law,  there  is  no  order  cer- 
tifying same  and  thereby  making  it  part  of 
the  record,  as  required  by  statute.  Wells  v. 
Smith,  40  W.  Va.  78»  38  S.  R  547.  Besides 
all  this  we  observe  it  to  be  a  faulty  skeleton 
bill  of  exceptions,  so  often  met  with  in  this 
court,  despite  the  frequent  and  emphatic  an- 
nouncement of  the  proper  course  to  be  pur- 


sued in  such  behalf.  In  it  there  Is  a  qpace 
left,  with  the  words:  "(Here  Insert  £vl- 
dence)."  But  such  evidence  is  not  inserted. 
Some  Is  printed  in  the  record  separate  and 
apart,  and,  alone,  purports  to  belong  to  no  bill 
of  exceptions.  The  bill  aforesaid  does  not 
even  undertake  to  identify  the  evidence  ap- 
pearing before  us  as  that  mentioned  by  it 
This  is  all  abortive  and  directly  violative  of 
the  well-recognized  rule  expressed  in  Tracy's 
Adm'x  v.  Carver  Coal  Co.,  67  W.  Va.  687,  50 
S.  E.  825. 

Is  the  final  Judgment,  that  of  fine  and  im- 
prisonment, entered  upon  the  verdict  of  the 
Jury,,  invalid  because  a  note  by  the  clerk 
shows  that  it  was  entered  in  the  chancery 
order  book?  Defendant  so  insists.  The  novel 
situation  of  a  Judgment  of  conviction  in  a 
criminal  proceeding  being  so  entered  has,  we 
confess,  given  us  much  serious  concern.  But 
upon  research  and  reflection  such  concern  ap- 
pears to  arise  only  by  reason  of  the  almost 
sacred  distinction  so  long  maintained  in  this 
Jurisdiction  between  procedure  at  law  and 
hi  chancery.  In  this  incident,  however,  a 
question  of  distinction  in  procedure  is  not  in- 
volved. It  must  be  conceded  that  the  pro- 
cedure in  this  criminal  case  was  at  law. 
Simply  the  flnal  order  was  entered  out  of 
the  accustomed  place  for  orders  of  that  char- 
acter to  be  entered.  Was  this  error?  May  we 
not  well  consider  it  mere  inadvertence?  Cer- 
tain it  is  the  Judgment  was  entered,  regu- 
larly, we  may  say,  in  every  way,  but  in  the 
wrong  book.  Suppose  it  had  not  been  en- 
tered at  all;  it  would  be  none  the  less  a 
Judgment,  pronounced,  as  it  evidently  was, 
by  the  court  "The  rendition  of  a  Judgment 
is  a  Judicial  act  Its  entry  upon  the  record 
Is  merely  ministerial.  A  Judgment  Is  not 
what  is  entered,  but  what  is  ordered  and  con- 
sidered. The  entry  may  express  more  or  less 
than  was  directed  by  the  court,  or  it  may 
be  neglected  altogether,  yet  in  neither  of 
these  cases  is  the  Judgment  of  the  court  any 
less  its  Judgment  than  though  it  were  ac- 
tually entered.  In  the  very  nature  of  things 
the  act  must  be  perfect  before  its  history  can 
be  so;  and  the  imperfection  or  neglect  of 
its  history  fails  to  modify  or  obliterate  the 
act  That  which  the  court  performs  Judi- 
cially, or  orders  to  be  performed,  is  not  to 
be  avoided  by  the  action  or  want  of  action  of 
the  Judges  or  other  officers  of  the  .court  in 
their  ministerial  capacity."  Freeman  on 
Judgments,  S  38.  It  is  observed  that  the  en- 
try is  not  the  Judgment,  but  only  the  written 
history  or  evidence  of  it  Such  memorial 
may  be  necessary  to  the  enforcement  of,  or 
appeal  from,  the  Judgment,  but  not  to  its 
existence  in  fact  By  the  unusual  entry  ii 
this  case  we  have  a  memorial  of  the  Judg- 
ment, quite  as  sufficient  for  evidence  of  such 
Judgment  as  if  it  had  been  entered  in  the 
law  order  book  where  the  other  proceedings 
in  the  case  are  recorded.  What  matters  as 
to  the  book,  if  there  is  such  memorial  for  evi- 
dence of  the  court's  pronouncement? 
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We  have  used  the  words  **wrong  book/' 
But  In  what  sense  was  It  the  wrong  one? 
Shall  we  say  legally  wrong?  We  find  no 
direct  authority  of  law  for  separate  books  In 
our  circuit  courts  to  be  kept  In  law  and  In 
chancery.  True^  the  unwritten  law,  or  ap- 
proved custom,  has  so  been  since  the  organiza- 
tion of  these  courts.  And  not  for  a  moment 
would  we  do  aught  to  disturb  the  distinction, 
even  by  keeping  separate  records,  between 
proceedings  at  law  and  In  chancery  so  hon- 
ored and  approved  In  the  Virginias.  May  It 
always  be  as  closely  observed  as  In  the  years 
long  past  It  tends  to  regularity,  certainty, 
and  convenience.  Let  it  not  be  said  of  us 
that  '^an  ungrateful  generation  hath  forgot- 
ten the  memories  of  its  fathers."  But  not- 
withstanding this  honored  distinction  in  the 
records,  our  Codes  since  1849  have  provided 
■imply,  as  our  present  statute  does,  that: 
•The  proceedings  of  every  court  shall  be  en- 
tered in  a  book  and  read  in  open  court  by  the 
clerk  of  the  court"  Code  1899,  c.  114,  §  4 
[Ann.  Code  1906,  §  3672].  When  the  old 
county  courts  had  both  law  and  chancery 
Jurisdiction,  it  was  usual  to  enter  all  or- 
ders in  one  book.  The  circuit  courts  have  al- 
ways used  one  for  law  and  one  for  chancery. 
This  coiurt  keeps  but  one  book,  entering  in  It 
both  law  and  chancery  proceedings.  The  sep- 
arate entry  of  judgments  and  decrees  seems 
more  to  have  been  a  custom  growing  out  of 
the  distinction  between  the  two  Jurisdictions 
than  a  compliance  with  direct  warrant  of 
law.  And  all  this,  notwithstanding  the  stat- 
ute has  placed  Judgments  and  decrees  on 
practically  the  same  footing.  Then  shall  we 
say  that  the  mere  entry  of  a  Judgment  at  law 
in  a  book  for  chancery  proceedings  makes 
such  Judgment  void,  or  that  It  Is  not  evi- 
dence of  such  Judgment?  We  shall  not  so 
bold.  The  label  of  the  book  cannot  affect 
the  solemnity  and  finality  of  the  court's  ac- 
tion as  between  the  parties.  Questions  of 
notice  or  want  of  notice  to  third  parties  may 
arise  In  such  Instances,  but  they  are  not  here 
involved.  Smce  the  meniorial  of  such  Judg- 
ment Is  as  clear  and  serviceable  between  the 
parties  entered  in  the  one  book  as  in  the  oth- 
er, we  must  give  to  it  that  which  all  the  en- 
tries appearing  in  the  book  in  which  it  is 
found  are  given — ^validity  and  stability  as 
evidence  of  the  solemn  action  of  the  court 
Where  there  is  such  substantial  memorial  of 
the  Judgment,  there  is  sufficient  evidence  of 
it  on  which  to  base  its  enforcement,  or  to 
appeal  from  it  by  writ  of  error. 

In  the  foregoing  conclusion  we  are  sus- 
tained by  the  authorities  generally.  Says 
Black  on  Judgments,  {  111:  *'When  the  clerk 
Is  directed  by  law  to  keep  certain  books  for 
the  entry  of  Judgments,  or  to  record  Judg- 
ments in  a  book  specially  designated  by  stat- 
ute for  that  purpose,  and  deviates  from  the 
course  prescribed,  then  in  either  case,  for 
reasons  sufficiently  stated  in  the  preceding 
section,  the  validity  of  the  Judgment  is  not 
therein  impaired  between  the  partie&     As 


concerns  third  persons  the  case  might  be  dif- 
ferent" In  Thompson  v.  Blckford,  19  Minn. 
17  (Gil.  1),  it  is  held  that,  where,  notwith- 
standing the  adoption  of  a  Code  of  Civil 
Procedure  In  that  state  merging  legal  and 
equitable  forms  in  one  form  of  action,  and 
providing  for  a  "Judgment"  only  as  the  de- 
termination of  Issues,  the  clerk  of  a  certain 
court  kept  two  books,  one  labeled  "Judgment 
Book,"  the  other  •'Decree  Book,"  and  waa 
accustomed  to  enter  causes  of  legal  cogni- 
zance in  the  former  and  equity  causes  in  the 
latter,  a  Judgment  of  foreclosure  was  not  im- 
paired by  the  fact  that  it  was  entered  only 
in  the  "Decree  Book."  The  error  in  the  label 
was  a  mere  irregularity  which  could  not  af- 
fect the  rights  of  the  parties.  In  Bond  v. 
Citizens'  Nat  Bank,  65  Md.  408,  4  Atl.  898, 
It  is  held  that  the  entry  of  Judgment  in  the 
"permanent  Judgment  record"  in  the  first  in- 
stance, and  without  any  previous  entry  there- 
of in  the  "trial  docket,"  as  required  by  the 
ordinary  practice  of  trial  courts,  does  not 
render  the  Judgment  Illegal  or  so  Irregular 
as  to  require  it  to  be  stricken  out.  Work  v. 
N.  P.  B.  Co.,  11  Mont  614,  29  Pac.  280,  holds: 
"Where  Judgments  are  required  to  be  enter- 
ed by  the  clerk  in  a  record  of  the  court  to  be 
called  the  'Judgment  Book,'  the  entry  of  a 
Judgment  In  a  book  designated  as  'Journal  of 
Proceedings,'  though  Irregular,  does  not  im- 
pair or  invalidate  the  Judgment  as  between 
the  parties  to  the  action."  Upon  this  subject 
Freeman  on  Judgments,  {  41,  says:  **If,  as 
in  California,  the  clerk  is  required,  in  addi- 
tion to  the  Judgment  book,  to  keep  a  'register 
of  actions,'  and  he,  neglecting  to  keep  the  first 
named,  copies  Judgments  in  the  latter,  they 
are  not  invalid.  The  substantial  purpose  of 
the  statute  is  accomplished,  although  the 
two  books  are  united.  No  harm  results  to 
any  one  from  this  union;  but.  Independent 
of  the  considerations  named,  the  Judgment 
should  be  sustained.  If,  as  the  authorities 
state.  Judgments  are  valid  when  not  entered 
in  any  book,  they  surely  ought  to  be  equally 
valid  if  entered  in  some  record  of  the  court, 
though  not  in  the  one  designated  for  that 
purpose."  These  are  by  no  means  all  the  au- 
thorities upon  the  subject,  but  they  are  suffi- 
cient to  show  the  trend  of  Judicial  holding, 
that  entry  In  the  Improper  book  does  not  of 
itself  invalidate  the  Judgment  but  that  it  is 
a  mere  irregularity. 

Again  we  say  that  there  is  not  a  question 
of  distinction  between  procedure  In  the  prop- 
er forum,  whether  it  should  be  at  law  or  in 
chancery,  involved  in  this  case.  Such  was 
the  question  before  this  court  in  the  cases  of' 
Buhl  V.  Ruhl,  24  W.  Va.  279,  State  v.  Irwin, 
30  W.  Va.  404,  4  S.  B.  413,  and  Alderson  v. 
Commissioners,  32  W.  Va.  640,  9  S.  B.  868,  6 
L.  R.  A.  834, 25  Am.  St  Rep.  840.  But  no  point 
arose  in  those  cases  as  to  the  validity  of  a 
single  law  order  improperly  entered  in  the 
chancery  order  book  in  a  case  where  all  the 
proceedings,  trial,  and  Judgment  were  prop- 
erly had  on  the  law  side  of  the  coiurt,  and  all 
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record  entered  there  but  a  BiBgle  order,  im- 
properly entered  elsewhere.  In  the  cases 
aforesaid  it  was  simply  held  that  contempt 
proceedings,  being  in  their  nature  criminal, 
were  properly  cognizable  at  law,  and  it  was 
error  not  to  separate  such  case  from  a  chan- 
cery cause  in  which  it  arose  and  carry  it  on 
at  law.  They  say,  in  effect,  that  contempt 
cases  arising  out  of  chancery  causes  cannot 
be  carried  on  in  chancery.  The  references 
in  them  to  error  in  entering  the  orders  in  the 
wrong  book,  we  do  not  understand  as  mean- 
ing reversible  error  for  that  alone,  but  such 
wrong  entries  are  referred  to  as  showing  the 
cognizance  of  the  wrong  jurisdiction  of  the 
court,  which  erroneous  cognizance  was  error. 
But  there  is  not  the  least  pretense  in  the  case 
before  us  that  cognizance  of  it  was  taken  by 
the  wrong  jurisdiction  of  the  circuit  court. 
It  is  shown  that  the  proper  jurisdiction  was 
invoked,  and  the  case  there  prosecuted  and 
defended.  The  mere  irregularity  is  that  the 
final  order  or  judgment,  while  formally  en- 
tered, preserved,  and  memorialized,  is  not  so 
done  in  the  accustomed  book,  but  in  another 
book  of  equal  dignity  as  a  record  of  a  dif- 
ferent class  of  proceedings  by  the  same  court 
We  are  of  opinion  to  afllrm  the  judgment, 
directing,  however,  for  the  sake  of  regularity 
to  the  ancient,  well-recognized,  and  commend- 
able practice  of  separate  books  of  entry  for 
law  and  chancery  in  the  circuit  courts,  that 
the  judgment  heretofore  entered  and  mem- 
orialized as  aforesaid  be  entered  in  the  law 
order  book  of  the  court  below  nunc  pro  tunc 
It  will  be  so  ordered. 

(63  W.  Va.  646) 

STATE,  To  Use  of  MINGO  COUNTY,  v. 

KEADLB  et  al. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

Feb.  25,  1906.) 

1.  Writ  of  Erbob— Review—Exobftions  to 
Judgment. 

A  judgment  pronounced  on  motion  to  quash 
a  notice  for  judgment  against  a  sheriff  and  the 
sureties  on  his  official  Dond  may  be  reviewed 
here,  although  there  be  no  exception  to  such 
judgment  in  the  lower  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Elrror,  §§  1572-1581.]* 

2.  JuDOMEirr— Notice— SuFFTOiENCT. 

Such  notice,  under  the  liberal  rules  relat- 
ing thereto.  Is  not  defective  because  the  facts 
are  recited  under  a  quod  cum,  or  "whereas," 
rather  than  by  positive  and  direct  averment. 

3.  Same. 

Such  a  notice  of  motion  for  judgment 
against  an  ez-sfaeriff  and  the  sureties  on  his 
bond,  which  fails  to  allege  or  recite  that  such 
ex-sheriff  had  notice  of  the  order  of  the  county 
court  requiring  him  to  pay  over  to  bis  successor 
the  balance  found  In  his  hands  for  which  judg- 
ment is  sought,  or  that  such  order,  after  being 
signed  by  the  president  and  clerk  of  the  county 
court,  was  presented  to  him  and  demand  made 
upon  him  for  payment,  is  fatally  defective,  and 
should  be  quashed  on  motion. 

4.  Sheriffs— Settlement   with  Successor. 

An  ex-sheriff  is  not  chargeable  with  interest 
on  balance  found  due  from  him,  except  from  the 
date  of  a  proper  demand  made  upon  him  for 
payment  thereof  to  his  successor  in  office. 
(.Syllabus  by  the  Court.) 


Error  to  Circuit  Ck>urt;   Mingo  Oonntjr. 

Action  by  tlie  vtate,  (or  the  use  of  tbe 
county  of  Mingo,  against  N.  J.  Keadle  and 
othera  Judgment  for  plaintiff,  and  defend- 
ant J.  B.  Peck  and  otbers  bring  error.  Re- 
versed. 

Campbell,  Heffley  &  Davis  and  H.  K.  Sbn- 
mate,  for  plaintiffs  in  error.  Gl  H.  Jonefl* 
for  defendant  in  error. 

MILLER,  J.    The  state,  for  the  use  of  th» 

county  court  of  Mingo  county,  on  August  7, 
1905,  proceeded  in  the  circuit  court  against 
^l.  J.  Keadle,  ez-sherlff  of  said  county,  and 
the  sureties  on  his  official  bond,  by  notice 
of  a  motion  for  Judgment  for  $6,205.15 — 
being  $6^157.10  with  which  the  Norfolk  & 
Western  Railway  Company  was  assessed  for 
the  taxes  of  1899  and  $48.05  with  which  tbe 
Pullman  Palace  Car  Company  was  assessed 
(or  said  year — ^which  had  in  legal  effect  been 
paid  to  said  Keadle  and  not  accounted  for 
or  paid  over  by  him  to  his  successor  in  office. 
This  proceeding  is  a  sequel  to  that  by  man- 
damus of  Taylor  v.  La  Follette,  49  W.  Va. 
478,  89  S.  E.  276^  brought  by  Taylor,  suc- 
cessor of  said  Keadle  as  sheriff,  to  require 
La  Follette,  auditor,  to  pay  over  to  the  plain- 
tiff therein  the  above  sums,  shown  to  have 
been  received  by  him  during  Keadle*8  term 
of  office,  which  Keadle  prior  to  his  removal 
from  office  had  directed  the  auditor  to  ap- 
ply in  satisfaction  of  his  liability  to  the  state 
for  taxes  collected  and  not  paid  over  for 
1899.  Upon  the  trial  by  the  court  In  lieu  of 
a  Jury,  the  motion  of  the  defendants  to 
quash  said  notice  was  overruled,  and  the 
court  found  for  the  plaintiff  the  sum  of 
$7,910.56^  with  interest  and  costs,  and  gave 
Judgment  therefor  against  the  defendants; 
and  the  motion  to  set  aside  said  finding  and 
award  a  new  trial  was  overruled. 

The  defendants  undertook  by  a  skeleton 
bill  of  exceptions  to  save  upon  the  record  the 
benefit  of  sundry  objections  to  the  rulings 
of  the  court;  but  the  plaintiff  here  chal- 
lenges its  sufficiency  for  want  of  proper 
identification  of  the  evidence  inserted  there- 
in, and  the  defendants  have  undertaken,  by 
ex  parte  affidavits  filed  in  this  court,  to  sup- 
ply whatever  deficiency  there  may  be  In  the 
bill  of  exceptions.  Prior  decisions  of  this 
court  would  require  us  to  hold  this  bill  of 
exceptions  insufficient,  and  that  it  could  not 
be  aided,  or  the  defects  supplied,  by  such 
affidavits;  but  the  conclusion  to  which  we 
have  come  respecting  the  case  renders  un- 
necessary further  ruling  upon  the  bill  of  ex- 
ceptions. Our  conclusion  is  that  the  notice 
— ^whlch  we  must  treat,  though  with  the 
liberality  required,  as  a  pleading— is  fatally 
defective.  Anderson  v.  Prince,  60  W.  Va. 
557,  560,  55  S.  E.  656.  The  error  in  overrul- 
ing the  motion  to  quash  said  notice,  equiva- 
lent to  a  demurrer  thereto,  was  saved  to  the 
defendants  by  the  final  Judgment. 

It  is  claimed,  however,  that  because  there 
was  no  bill  of  exceptions,  or  exception  to 
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the  rnllDg  upon  the  motion  to  quash,  the  er- 
ror, if  any,  was  waived  by  the  defendants; 
that  the  record  should  show  in  some  way  an 
exception  to  this  ruling.  Counsel  rely  on 
Shank  v.  Town  of  Ravenswood,  43  W.  Va, 
242,  27  S.  B.  223,  and  Quesenberry  v.  Peo- 
ple's Sav.  Ass'n,  44  W.  Va.  512,  30  S.  E.  73, 
as  disapproving  Brown  v.  Brown,  29  W.  Va. 
778,  2  S.  B.  808,  and  Spence  v.  Robinson,  35 
W.  Va.  815,  13  S.  B.  1004.  We  do  not  under- 
stand these  cases  as  affirming  the  proposi- 
tion that  It  is  necessary  that  the  record 
should  show  an  exception  to  the  ruling  upon 
a  motion  to  quash  or  a  demurrer  to  a  dec- 
laration or  bill.  Quesenberry  v.  People's 
Sav.  Ass'n,  held  that  "if  a  plea  \a  rejected, 
and  neither  bill  of  exception  nor  an  excep- 
tion on  the  record  appears,  the  plea  will  not 
be  considered  in  this  court"  Prior  decisions 
are  there  considered  which  liave  given  con- 
struction to  section  9,  c  131,  Code  1899 
[Code  1906,  f  3979],  providing  that  "any 
party  may  avail  himself  of  any  error  appear- 
ing on  the  record,  by  which  he  is  prejudiced, 
without  exception  thereto.'*  But  Judge 
Brannon  says  in  that  case  that  "where  a 
plea  or  replication  is  allowed  a  mere  objec- 
tion to  the  plea,  shown  of  record,  will  give 
the  other  party  the  benefit  of  error  In  its 
admission."  He  further  says:  "The  doctrine 
above  mentioned  was  carried  so  far  in  Hart 
V.  Railroad  Co.,  6  W.  Va.  336,  that  a  party 
lost  the  benefit  of  the  striking  out  of  a  plea 
before  admitted,  which  I  regard  as  errone- 
ous. That  plea  was  already  a  part  of  the 
record,  and  we  might  almost  as  well  say 
that  error  in  sustaining  a  demurrer  to  a 
declaration  requires  an  exception.  In  Ham- 
lin V.  Reynolds,  22  lU.  207,  it  was  decided 
that,  "in  order  to  review  a  case  in  the  Su- 
preme Couft  on  a  Judgment  pronounced  upon 
demurrer,  an  exception  to  such  Judgment  is 
unnecessary;  nor  need  It  be  preserved  in  a 
bill  of  exceptions;"  and  on  this  subject 
Judge  Walker  in  that  case  said:  "It  is  be- 
lieved that  no  reported  case  can  be  found, 
either  in  Great  Britain  or  this  country,  in 
which  it  has  been  held  that  it  is  necessary 
to  except  to  the  Judgment  on  demurrer  to 
enable  the  party  to  have  the  decision  review- 
ed in  an  appellate  court" 

The  first  point  presented  upon  the  motion 
to  quash  is  that  the  matters  of  fact  are  re- 
cited under  a  quod  cum,  and  not  by  positive 
and  direct  averment  But  we  do  not  think 
this  point  well  founded.  In  Board  v.  Par- 
sons, 22  W.  Va.  308,  a  similar  proceeding, 
the  notice,  there  held  good  on  motion  to 
quash,  also  recited  the  facts  under  a  "where- 
as"; the  reason  for  such  indulgence  in 
pleading  by  notice  being  fully  set  forth  in 
the  opinion  by  Judge  Johnson. 

The  second  ground  of  the  motion,  cover- 
ing the  fatal  defect  Is  that  although  it  is 
set  forth  in  the  notice  that  Eeadle  was  Just- 
ly indebted  to  the  county  court  in  the  sums 
aforesaid,  and  that  said  court  by  an  order 
entered  of  record  directed  him  to  pay  over 


said  sums  to  his  successor,  which  he  had 
refused  to  do,  nevertheless  it  is  not  alleged 
or  recited  that  said  Keadle  had  any  notice 
of  such  order,  or  that  the  same  was  signed 
by  the  president  and  clerk  of  the  county 
court  and  presented  to  said  Keadle,  and  de- 
mand made  upon  him  for  payment  In  Board 
V.  Parsons,  supra,  the  notice  averred  all 
these  essential  matters.  In  Board  v.  Par- 
sons, 22  W.  Va.  580,  in  which  a  similar  no- 
tice was  involved  and  reliance  was  made  by 
the  plaintiff  upon  the  previous  case,  this 
court  said:  "It  is  right  and  proper  that  such 
demand  should  be  made  upon  such  ex-sher- 
iff in  this  or  some  other  appropriate  man- 
ner, and  the  ex-sheriff  notified  thereof,  so  \ 
that  the  board  will  keep  a  proper  record 
thereof,  and  that  the  sheriff  may  have  a 
proper  demand  made  upon  him  to  pay  the 
same.  No  such  order  and  no  such  demand, 
nor  any  order  or  demand,  so  far  as  the  no- 
tice shows,  was  made  in  this  case.  The  no- 
tice was  fatally  defective  for  this  reason; 
and  the  court  upon  motion  properly  quashed 
it"  Following  these  cases  of  Board  v.  Par- 
sons, it  was  said  in  State  v.  Hays,  30  W.  Va. 
117,  3  S.  E.  177:  "Until  such  order,  or  some 
oth^  order,  has  been  made  by  the  county 
court  signed  by  its  president  and  clerk,  di- 
recting such  outgoing  or  ex  sheriff  to  pay 
the  money  in  his  hands  to  his  successor  in 
office  or  to  some  other  person,  and  notice 
thereof  given  him,  such  outgoing  or  ex  sher- 
iff has  not  made  default  in  not  paying  over 
said  money,  for  he  is  entitled  to  such  order 
to  authorize  him  to  pay  over  the  money  to 
his  successor  in  office,  and  tp  protect  him  in 
so  doing;  and  until  such  order  has  been 
made  and  notice  thereof  given  to  him,  no 
action  can  be  maintained  against  him  for 
failing  to  pay  over  such  money."  This  rule 
seems  technical;  but  it  covers  a  substantial 
right  of  the  officer  and  his  sureties,  and 
seems  covered  by  intendment  of  the  statute 
(sections  34r-38,  c  39,  Code  1899  [Code  1906, 
§9  1245-1249]). 

The  cases  of  Board  v.  Parsons,  supra,  were 
suits  by  boards  of  education  against  ex-sher- 
iffs. Our  statute  (section  52,  c  45,  Code  1899 
[Code  1906,  §  1642]),  covering  settlement  by 
a  retiring  sheriff  of  school  moneys  collected 
and  disposition  of  any  balance  found  against 
him,  among  other  things,  provides  that  *'the- 
retiring  sheriff  shall,  within  sixty  days  aft- 
er he  shall  have  made  his  final  settlement 
in  the  manner  herein  provided,  pay  and 
turn  over  to  his  successor  in  office  such 
balances  as  may  be  shown  due  from  him 
at  such  settlements  upon  such  order  as  is 
prescribed  by  section  46  of  this  chapter 
[Code  1906,  S  1636],  and  if  he  fails  to  do  so 
he  shall  be  liable  to  the  forfeit  and  penalty 
prescribed."  Section  46  provides  that  "he 
shall  pay  out  no  money  standing  to  the 
credit  of  the  board  of  education,  except  upon 
an  order,  signed  by  the  president  and  secre- 
tary thereof,  specifying  the  sum  to  be  paid 
and  the  fund  to  which  it  is  to  be  charged," 
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etc.  While  these  provisions  are  somewhat 
more  specific  than  the  provisions  of  chapter 
39  relating  to  county  funds,  yet  In  State  v. 
Hays,  supra,  the  court  says:  'The  duties 
of  the  sheriff,  as  treasurer  of  the  county. 
In  respect  to  aU  moneys  collected  by  him 
for  the  use  of  the  county,  are  precisely  simi- 
lar. In  every  material  respect,  to  those  Im- 
posed upon  him  In  regard  to  the  collection 
and  disbursement  of  school  moneys.''  This 
case  was  a  suit  against  a  sheriff  for  the 
use  of  the  county,  and  the  same  rule  with 
respect  to  precision  in  pleading  respecting 
an  order  of  the  court  upon  the  sheriff,  no- 
tice thereof,  and  demand  of  payment  applied 
In  the  cases  of  Board  v.  Parsons  was  applied 
in  that  case.  The  reason  for  the  rule  is  the 
same  in  both  cases,  and  the  substantial  re- 
quirements of  the  statute  are  alike  In  both. 

Another  point  made  by  the  defendants  \a 
as  to  when  interest  on  sueh  a  demand  should 
begin.  This  question  fairly  arises  upon  the 
record  of  the  motion  and  the  judgment  there- 
on, and  does  not  require  that  we  should 
look  Into  the  bill  of  exceptions.  It  does  not 
clearly  appear  from  this  record  from  what 
time  interest  was  charged ;  but  in  our  opin- 
ion interest  would  be  chargeable  against  the 
sheriff  only  from  the  time  of  demand  made 
upon  him  for  payment  This  proposition  is 
supported  by  abundant  authority.  Euyken- 
dall  V.  Buckman,  2  W.  Va.  832;  Bank  t. 
Als,  6  W.  Va.  50;  United  States  v.  Curtis, 
100  U.  S.  119,  25  L.  Ed.  671 ;  United  States 
▼.  Poulson  (D.  C.)  30  Fed.  231;  United 
States  V.  Fltzslmmons  (G.  G.)  50  Fed.  384; 
22  Gyc  1547,  1548,  and  notes;  Fraser  v. 
Little,  13  Mich.  195,  87  Am.  Dec.  753.  The 
three  United  States  cases  cited  were  suits 
upon  official  bonds,  and  these  and  the  other 
authorities  cited  hold  that,  as  a  general 
rule,  demands,  unless  otherwise  provided  by 
contract,  should  bear  interest  only  from  the 
time  demand  Is  made  or  suit  brought 

For  these  reasons,  we  reverse  the  Judg- 
ment of  the  circuit  court,  and  quash  the  no- 
tica 


(4  Oa.  Appw  4f) 

PBICB  V.  THOMPSON  et  al.     (No.  933.) 
(Goart  of  Appeals  of  Georgia.    March  10,  1908.) 

1.  IiANDIX)BD    AND    TENANT— BENT— PAYMENT 

IN  Labor. 

Bent  may  be  paid  in  labor  in  improving 
the  rented  premises,  as  well  as  in  any  other 
specific 

2.  Same— DisTBBSS  fob  Bent--Goi7nteb  Af- 
fidavit. 

A  distress  warrant  for  rent  due  a  landlord 
tav  be  levied  upon  any  property  of  the  tenant. 


and  the  filing  of  a  counter  affidavit  by  the  latter 
is  equivalent  to  an  admission  that  the  property 
levied  upon  is  his  property. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §i  1083-1097.] 

8.  Frauds,  Statute  of— Gbbation  of  Ten- 
ancy AT  WlIX. 

Although  a  parol  contract  for  the  lease  of 
lands  may  be  void  under  the  statute  of  frauds* 


still,  where  one  goes  into  possessloD  thereunder, 
a  tenancy  at  will  is  created,  and  one  who  has 
derived  all  the  benefits  arising  from  such  a  con- 
tract  will  not  be  heard  to  avail  himself  of  ths 
defense  that  the  contract  was  not  in  writing. 
(Syllabus  by  the  Gourt.) 

Error  from  Superior  Gonrt,  Johnson  Coun- 
ty;   B.  T.  Bawlings,  Judge. 

Action  by  Lofton  Thompson  and  others 
against  W.  B.  Price.  Judgment  for  plaintiffs 
was  afllrmed  on  certiorari,  and  defendant 
brings  error.    Aflirmed. 

E.  L.  Stephens,  for  plalntlfiP  in  error.  A.  I^ 
Hatcher,  for  defendants  In  error. 

BUSSELL,  J.  Price  brought  a  petition  tor 
certiorari  to  set  aside  the  foreclosure  of  a 
distress  warrant,  and  excepts  to  the  Judg- 
ment of  the  judge  of  the  superior  court  over> 
ruling  his  petition.  It  appears  that  a  dis- 
tress warrant  was  sworn  out  In  a  justice's 
court  to  which  the  defendant.  Price,  filed  a 
counter  affidavit.  Upon  the  trial  of  the  issue 
in  the  justice's  court.  It  was  uncontradicted 
in  the  evidence  that  Price  rented  a  planta- 
tion in  1901  from  W.  A.  Slnquefleld  as  agent 
for  Mrs.  H.  G.  Slnquefleld  and  DoUie  Thomp- 
son, and  as  guardian  for  Lofton  Thompson. 
The  rent  contract  was  verbal,  but  Price  went 
into  possession  and  remained  in  possession 
the  whole  six  years.  Price  agreed  to  pay 
8,000  pounds  of  cotton  per  year  for  the 
rent  of  a  four-^orse  farm,  and  in  addition, 
as  part  of  the  rent,  he  was  to  split  and  put 
up  2,000  rails  each  year.  The  distress  war- 
rant was  sworn  out  on  January  14,  1907,  and 
the  lease  expired  January  1,  1907.  Price 
paid  the  8,000  pounds  of  cotton  on  the  rent 
for  1906  some  time  in  November  of  that  year* 
but  upon  the  expiration  of  his  lease  moved 
away  without  having  repaired  the  fences  by 
•splitting  and  putting  in  the  2,000  rails  tor 
1906  as  he  had  contracted  to  do,  and  tlie 
distress  warrant  issued  for  $30,  claimed  as 
rent,  which  was  supposed  to  be  the  worth 
of  the  splitting  and  hauling  of  the  rails. 
There  was  no  evidence  that  the  property 
levied  upon  by  the  distress  warrant  was 
made  upon  the  rented  premises  or  was  there 
at  the  time  of  the  levy,  and  no  evidence  tliat 
It  was  the  property  of  the  defendant  Price. 
The  plaintiff's  testimony  was  to  the  effect, 
however,  that  the  splitting  and  putting  up  of 
the  2,000  rails  was  a  part  of  the  rent  con- 
tract Price,  in  his  petition  for  certiorari, 
excepted  to  the*  judgment  against  him  for 
$20  for  rent  because  the  verdict  was  con- 
trary to  evidence  and  without  evidence  to 
support  it;  also,  because  the  judgment  was 
contrary  to  law;  because  the  evidence  fail- 
ed to  show  that  the  property  levied  upon  was 
raised  on  the  premises  rented  by  plaintiff  to 
defendant,  and  showed  that  defendant  had 
paid  the  8,000  pounds  of  cotton  before  the 
distress  warrant  was  sued  out;  also  because 
it  was  not  shown  that  the  property  was  the 
property  of  the  defendant  when  levied  upon; 
and,   further,   because   the   indebtedness^   if 
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any,  was  not  for  rent,  and,  even  if  it  had 
been  made  for  rent,  the  contract  having 
been  made  In  1901  and  being  verbal,  and  the 
rent  claimed  being  for  1906,  the  contract  was 
void  under  the  statute  of  frauds.  The  ques- 
tion really  raised  by  the  various  exceptions 
(all  of  which  we  do  not  mention)  is  whether, 
as  a  matter  of  law  under  the  undisputed  tes- 
timony, the  plaintiff  was  entitled  to  a  judg- 
ment upon  the  distress  warrant  We  think 
that,  as  the  verdict  does  not  exceed  the 
amount  proved  as  to  the  value  of  the  rails 
to  be  furnished,  the  Judge  did  not  err  in  over- 
ruling the  certiorari.  The  splitting  and  put- 
ting up  of  the  rails  could  well  be  considered 
as  much  a  part  of  the  rent  as  the  cotton, 
for  the  party  who  made  the  contract  testified 
that  but  for  the  provision  in  regard  to  the 
rails  he  would  have  charged  more  cotton 
for  the  rent  of  the  plantation.  And  Price 
viewed  the  contract  this  way  for  five  years. 
The  plaintiff  was  not  entitled  to  $30,  and  the 
Justice's  court  properly  disregarded  the  $10 
charged  for  hauling  the  rails,  but  he  had  the 
right  to  recover  the  proved  value  of  the  split- 
ting of  the  2,000  rails,  shown  to  be  $20. 
There  is  no  question  but  that  the' original 
contract  in  regard  to  the  rails  can  be  con- 
strued as  rent,  because  rent  can  be  paid  in 
specifics  as  well  as  in  money.  There  is  noth- 
ing in  the  evidence  to  convey  an  intimation 
that  the  agreement  as  to  the  splitting  and 
hauling  of  the  rails  was  in  the  nature  of 
a  contract  for  repairs,  independent  of  the 
agreement  with  reference  to  the  rent  On 
the  contrary,  Mr.  Sinquefield  testified  that 
this  stipulation  was  an  essential  of  the  con- 
tract 

2.  There  is  nothing  in  the  point  that  there 
was  no  proof  that  the  property  levied  on  was 
the  property  of  the  defendant  in  the  distress 
warrant,  or  that  there  was  no  proof  that  the 
property  levied  was  grown  on  .the  rented 
premises.  A  distress  warrant  for  rent  due 
a  landlord  may  be  upon  any  property  of  a 
tenant,  and  the  filing  of  the  counter  affidavit 
by  the  latter  Is,  in  effect,  an  admission  that 
the  property  levied  upon  is  his  property. 

3.  Under  the  facts  of  this  case,  it  is  not 
necessary  for  us  to  determine  whether  or  not 
the  contract  of  rental  was  void  generally  be- 
cause contrary  to  the  statute  of  frauds.  We 
concede  that,  for  the  purposes  of  creating 
the  ordinary  relation  of  landlord  and  tenant 
(and  especially  so  far  as  the  rights  of  third 
parties  might  be  concerned),  this  verbal  con- 
tract for  a  period  of  six  years-  was  void. 
But  the  defendant  Is  estopped  from  assert- 
ing the  invalidity  of  the  contract  It  does 
not  lie  in  his  mouth,  after  having  received 
all  of  the  benefits  accruing  therefrom,  to  say 
that  the  contract  is  void.  He  cannot  refuse 
to  pay  the  rent  because  the  contract  was  In 
paroL  Being  verbal  and  for  a  period  of  six 
years,  a  tenancy  at  will  was  created  when 
Price  went  into  possession.  Ck)dy  v.  Quarter- 
man,  12  Ga.  886.  As  to  payment  of  rent  by 
labor  or  necessary  improvements,  see  Wll- 
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kins  V.  Tallafero,  52  6a.  208;    Lathrop  v. 
Glewls,  03  Ga.  289;  Toler  v.  Seabrook,  39  Ga. 
14;    Tountain  v.   Whitehead,  119  Ga.  242, 
46  B.  B.  104. 
Judgment  afiHrmed. 

(4  Ga.  App.  62) 
CI/BVBLAND  ▼.   STATBl     (No.  975.) 
(Oonrt  of  Appeals  of  Georgia.    March  16,  1906.) 

Dbunkabds— Intoxication  on  Highway. 

In  a  prosecution  for  the  offense  of  being 
Intoxicated  on  a  public  highway,  the  burden  is 
upon  the  state  to  show  that  the  road  in  question 
was  In  fact  a  public  highway.  Johnson  v.  State, 
1  Ga.  App.  195,  58  S.  B.  265.  This  may  be 
shown  directly  or  circumstantially.  See  Cen- 
tral Ry.  Co.  V.  Row,  107  Ga.  74,  32  S.  B.  904. 
There  is  no  evidence  of  any  character  in  the 
record  as  to  whether  the  road  upon  which  the 
defendant  was  alleged  to  have  been  intoxicat- 
ed was  a  public  highway  or  not 
(Syllabus  by  the  Court.) 

Brror  from  City  Court  of  Hartwell;  W. 
L.  Hodges,  Judge. 

Adolphos  Cleveland  was  convicted  of  in- 
toxication on  a  public  highway,  and  brings 
error.    Reversed. 

A.  G.  &  Julian  McCurry,  for  plaintiff  In 
error.    Jas.  H.  Skelton,  SoL,  for  the  State. 

POWBIX,   J.     Judgment   reversed. 

(4  Ga.  App.  68) 
BOYD  V.  STATB.    (No.  964.) 
(Court  of  Appeals  of  Georgia.    March  16^  1908.) 

Criminal  I^w— BviDENci>-<k>NFB6sioNs. 

A  confession,  without  aliunde  proof  of  the 
corpus  delicti,  is  not  sufficient  to  convict. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  IS  V^,  1226.] 

(Syllabus  by  the  Court) 

Brror  from  Superior  Court,  Dawson  Coun- 
ty; HI  C.  Eidwards,  Judge. 

Lavohia  Boyd  was  convicted  of  crime,  and 
brings  error.    Reversed. 

Marlin  &  Hoyl,  Raines  &  Gurr,  and  J.  G. 
Parlis,  for  plaintiff  in  error.  M.  J.  Yeomans, 
Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  reversed, 

(4  Qa.  App.  59) 
JOINBR  V.  STATB.    (No.  966.) 
(Court  of  Appeals  of  Georgia.    March  16;  1906J 

Cbiminal  Law— AppEAii— Evidence. 

The  evidence  was  such  as  to  justify  the 
verdict  rendered.    No  material  error  appears  la 
the  record. 
(Syllabus  by  the  Court.) 

Brror  from  Superior  Court,  Sumter  County ; 
Z.  A.  Littlejohn,  Judge. 

L.  C  Joiner  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

L.  A.  Whipple  and  Williams  &  Harper,  for 
plaintiff  in  error.  F.  A.  Hooper,  SoL  Qea^ 
for  the  State. 

POWBLL,  J.    Judgment  affirmed. 
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(4  Ga.  App.  68) 

ANDERSON  t.  STATE.  (No.  07a) 
(Court  of  Appeals  of  Georgia.    March  10,  1908.) 

Gbiminal  Law— Appeal— Review. 

The  special  assignments  of  error  are  entirely 
without  merit,  and  the  verdict  is  amply  support- 
ed by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  City  Ck)iirt  of  Ashbum;  W.  A. 
Hawkins,  Judge. 

George  Anderson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

E.  A.  Rogers  and  Jno.  B.  Hutcheson,  for 
plaintiff  in  error.  J.  A.  Comer,  SoL,  and  W. 
E.  Talley,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(4  Oa.  App.  48) 

HURTv.  KIBBY.    (No.  910.)     ' 
(Court  of  Appeals  of  G^rgia.    March  1^  1908.) 

Landlord  and  Tenant— Distbbss  fob  Rent 

—Evidence. 

The  evidence  authorized  the  verdict,  and 
the  judge  of  the  superior  court  did  not  err  In 
dismissing  the  certiorarL 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  pill  Ck)un- 
ty ;   U.  V.  Whipple,  Judge. 

Action  by  M.  T.  Kibby  against  W.  Hurt 
Judgment  for  plaintiff  was  affirmed  on  cer- 
tiorari, and  defendant  brings  error.  Af- 
firmed. 

El  Wall  and  J.  J.  Bull,  for  plaintiff  in  er- 
ror.   COias.  B.  Teal,  for  defendant  in  error. 

RUSSELL,  J.  Kibby  sued  out  a  distress 
warrant  for  $20  for  the  rent  of  two  10-acre 
tracts  of  the  Fitzgerald  Ck)lony  lands  for  the 
year  1905.  The  defendant,  Hurt  made  a 
counter  affidavit,  setting  up  that  the  rent 
was  not  due  by  reason  of  the  breach'  of  cer- 
tain conditions  of  the  contract,  and  asked 
a  judgment  by  way  of  recoupment  against 
the  plaintiff.  There  was  conflict  in  the  evi- 
dence as  to  whether  the  plaintiff  had  repair- 
ed the  fences,  as  he  had  verbally  agreed  to 
do,  and  as  to  whether  the  landlord  had 
broken  his  contract  by  taking  possession  of 
the  premises  before  the  expiration  of  the 
term  of  rental,  or  whether  the  landlord  only 
took  possession  of  a  small  outhouse  or  ten- 
ant's house  with  the  consent  of  the  defend- 
ant. Kibby  swore  that  he  agreed  to  repair 
the  fence  and  did  repair  it,  and  that  the  rea- 
son why  he  inserted  the  words  "which  is 
done,"  after  the  reference  to  the  repairs  in 
the  written  contract,  was  because  he  had 
been  informed  that  Hurt  was  litigious,  and 
would  give  trouble.  Hurt  swore  that  he  ob- 
jected to  the  words  ''which  is  done,**  and 
that  Kibby  pretended  to  erase  them,  and  he 
thought  they  were  erased  at  the  time  he 
signed  the  contract.  As  all  of  the  damage 
which  the  defendant  pleaded  as  recoupment 
was  said  to  have  been  due  to  Kibby 's  fail- 
sre  to  repair  or  assist  in  repairing  the  fence, 


except  $5  for  the  proportionate  part  of  the 
year's  rent  after  Hurt  claimed  that  hlfl  land- 
lord had  retaken  the  premises,  it  is  erldent 
that  If  the  jury  believed  Kibby's  testimony 
with  regard  to  the  fence,  corroborated  by 
the  written  contract  signed  by  Hurt  in  which 
it  wag  admitted  that  the  fencing  had  been 
done,  there  could  be  no  recovery  for  the 
damage  to  the  crops  which  was  allied  to 
be  due  to  lack  of  sufficient  fencea  There 
was  like  conflict  as  to  the  $5  claimed  as 
damages  due  to  Kibby's  taking  possession 
of  the  house  and  premises  on  September  29. 
1905.  Kibby  tesified  that  he  never  heard 
of  any  trouble  about  the  negro  house  until 
the  trial  of  the  case;  that,  when  he  rented 
the  place,  to  Hurt  he  told  him  there  was  a 
negro  hut  on  one  of  the  places,  and  Hurt 
said  he  had  no  use  for  it  and  would  be  gfaid 
if  he  (Kibby)  would  rent  it  out  to  some  one 
else  to  pick  cotton  ih  the  fall;  that  at 
Hurfs  request  it  was  agreed  that  Kibby 
should  keep  the  house  and  get  some  one  in 
it  if  he  could.  Kibby  further  testified  tbat  be 
told  Hurt  that  he  had  found  some  one  to  get 
in  the  house,  and  Hurt  said  it  was  all  ri^t 
and  informed  him  where  the  keys  were,  and 
asked  him  what  to  do  with  some  things  he  had 
put  in  the  house.  Cn  the  trial  Hurt  denied 
all  of  these  facts,  or  that  he  ever  had  at  any 
time  consented  for  Kibby  to  take  possession 
of  the  house,  and  also  denied  the  testimony 
of  Mrs.  Kibby,  who  testified  that  she  heard 
Hurt  tell  Kibby  to  go  and  take  possession 
of  the  house,  and  that  he  was  glad  to  get  rid 
of  it  It  Is  clear  that,  if  the  jury  saw  fit 
to  prefer  the  testimony  in  behalf  of  the 
plaintiff  in  the  distress  warrant,  they  would 
have  found  against  the  defendant's  plea  of 
recoupment. 

It  is,  of  course,  undeniable  that  during  the 
continuance  of  a  lease  or  contract  of  rental 
the  sole  right  to  the  possession  and  enjoy- 
ment of  the  premises  is  vested  in  the  tenant; 
but  the  tenant  has  the  right  with  the  con- 
setat  of  the  landlord,  to  give  possession  to 
whomsoever  he  will  of  a  portion  of  the  rented 
premises,  or  the  whole  of  it  as  he  may  elect 
and  in  this  case  the  jury  were  authorized  to 
find  that  Hurt,  for  the  reasons  stated  by  wit- 
nesses, turned  the  possession  of  the  negro 
house  over  to  his  landlord.  He  could  have 
put  Kibby,  although  he  was  landlord,  in  pos- 
session, as  well  as  any  one  else.  We  see  no 
evidence  of  either  fraud,  force^  or  moral 
duress  which  induced  the  tenant  to  surrender 
possession  of  the  house  and  deliver  the  keys 
to  the  landlord.  And  while  it  is  true,  as  held 
in  Ledsinger  v.  Burke,  113  Ga.  74,  88  a  E. 
313,  that  where  the  tenant  voluntarily  va- 
cates the  premises,  and  delivers  the  keys  to 
the  landlord  at  his  request,  the  rent  ceases, 
and  while  the  jury  might  upon  that  princi- 
ple, have  been  authorized  to  reduce  the  plain- 
tiff's demand  pro  tanto,  still  they  were  not 
required  to  do  so  if  they  preferred  to  believe 
that  the  house  in  question  was  never  includ- 
ed in  the  contract  of  rentaL    This  was  the 
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testimony  of  the  plaintiff  In  the  jnstice's 
court 

The  plaintiff  iki  error  further  insists  that 
it  was  the  duty  of  the  landlord  to  keep  the 
fences  in  repair,  and  that  when  he  went  to 
Barantine,  the  agent  of  defendant  in  error, 
and  notified  him  of  the  condition  of  the  febce 
and  that  stock  were  destroying  his  crops,  this 
was  notice  to  the  landlord,  and  it  was  his 
duty  to  make  such  repairs  as  would  protect 
the  tenant's  crops.  Conceding  ther  soundness 
of  the  principle  relied  upon  by  the  plaintiff 
In  error,  still  the  finding  of  the  Jury  was  not 
unwarranted,  because,  with  the  explanation 
of  Klbby  as  to  the  words,  •'which  Is  done" 
(to  which  no  objection  was  offered),  the  Jury 
could  well  have  inferred  a  waiver  oin  the  part 
of  Hurt  of  any  further  repairs  as  to  the 
fence.  Nor  was  there  any  evidence  that 
Barantine  was  the  agent  of  Klbby,  except  the 
statement  of  a  conclusion  by  Hurt,  when  be 
said:  ''I  found  out  that  Barantine  was  his 
agent."  He  does  not  say  how  he  found  it 
out,  and  It  may  be  that  he  formed  his  con- 
clusion merely  from  statements  of  Barantine 
himself.  If  so,  this  would  be  no  proof  of 
agency,  and  this  is  the  only  reference  to  the 
subject  In  the  entire  record.  Furthermore, 
the  Jury  had  the  right  to  consider  the  fact 
that,  according  to  Hurfs  own  testimony,  the 
fence  was  to  be  kept  repaired  by  both  par- 
ties, and  the  tenant  would  have  had  the 
right  npon  the  failure  of  Klbby  to  repair  the 
fence,  or  upon  Barantlne's  failure  to  prevent 
the  damage  to  his  crop  by  the  necessary  re- 
pairs (If  Barantine  was  Kibby's  agent),  to 
have  the  fence  repaired,  and  hold  the  neces- 
sary expense  as  a  charge  against  the  landlord. 

In  our  opinion  the  verdict  was  fully  author- 
ised by  the  evidence,  and  the  Judge  of  the  su- 
perior court  did  not  err  In  dlsmisslbg  the  cer- 
tiorari. 

Judgment  affirmed. 


(4  Ga.'App.  78) 

MOBLET  V.  STATE. 


(No.  1,026.) 


(Oonrt  of  Appeals  of  Ckor^a.    March  16,  1908.) 

liASTEB    AlVD     SERVANT— LABOB     C0NTBACT»— 

'    Bbeach— Cbiminai.  Pbosecxttion. 

In  prosecutions  under  the  act  of  1903  (Acbi 
1903,  p.  90),  which  makes  penal  certain  fraudu- 
lent practices  in  connection  with  contracts  of 
labor,  the  state  must  allege  and  prove  that  the 
defendant,  without  good  and  sufficient  cause,  fail- 
ed to  perform  liis  contract  or  repay  the  ad- 
vances obtained. 
(Syllabus  by  the  Court) 

Error  from  Glty  Court  of  ntasgerald;  D. 
B.  Jay,  Judge. 

Davis  Mobl^  was  convicted  of  crime,  and 
brings  error.    Reversed. 

McDonald  ft  Qnlncey,  for  plaintiff  in  er- 
ror.   O.  H.  Elklns,  Sol.,  for  the  State. 

POWELL,  J.  The  proposition  stated  in 
the  headnote  is  supported  by  the  following 
decisions,  and  perhaps  others :   Mason  v.  Ter- 


rell, 8  Ga.  App.  — ,  60  S.  B.  4;  Glenn  v. 
State,  123  Ga.  585,  51  S.  B.  605;  Johnson  t. 
State,  125  Ga.  243(3),  54  S.  B.  184.  From 
this  it  follows  that  the  motion  In  arrest  of 
Judgment  should  have  been  sustained.  If 
the  fact  be  properly  alleged.  It  may  be  shown 
inferentially  or  circumstantially,  but  must 
be  shown. 
Judgment  reversed. 


(4  Ga.  App.  77) 
WALKER  V.  STATE.    (No.  1,021.) 
(Ck>urt  of  Appeals  of  Georgia.    March  16,  1908.) 

LaBCENT— EVIDENCB. 

The  evidence  is  not  sufficient  to  connect 
the  defendant  with  the  larceny. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Grlflln;  B.  W. 
Hammond,  Judge. 

Andrew  Walker  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
Wm.  H.  Beck,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


(4  Ga.  App.  72) 
WHITE  V.  STATE.     (No.  989.) 
(Court  of  Appeals  of  G^xgia.    March  16,  1908.) 
Ceiminai*  Law— iRSTBUcnons— Cuoumstan- 

TIAL  EVIDENOK. 

Where  the  prosecution  relies  exclusively 
upon  circumstantial  evidence  for  a  conviction,  ft 
Is  the  duty  of  the  trial  judge,  whether  so  re- 
quested or  not,  to  instruct  the  jury  on  the  rule 
of  law  applicable  to  such  evidence,  as  laid  down 
in  section  984  of  the  Penal  Code  of  1895.  Biley 
V.  State,  1  Ga.  App.  65L  57  S.  E.  1031;  Mc^ 
Elroy  V.  State,  125  Ga.  37,  53  S.  E.  759. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  ft  1999.J 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

E.  B.  White  was  convicted  of  crime,  and 
brings  error.    Reversed. 

N.  J.  Hawkins,  for  plaintiff  in  error.  G. 
H.  Williams,  Sol.,  for  the  State. 

HILL,  d  J.    Judgment  reversed. 


(4  Ga.  App.  73) 

SCOTT  V.  STATE.  (No.  1,015.) 

(Court  of  Appeals  of  Georgia.    March  16,  1908.) 

1.  Criminal  Law  —  Tbial  —  Instructions — 
Invading  Pbovincb  of  Jubt. 

This  case  is  controlled  by  the  decision  of 
this  court  in  Rouse  v.  State,  2  Ga.  App.  184  (4, 
5),  58  S.  E.  416.  It  is  error  for  the  presiding 
judge  to  argumentatively  stress  the  contentions 
of  either  of  the  parties.  This  error  is  ag^ 
gravated  if  like  reference  is  not  made  to  the 
contentions  of  the  opposite  party,  especially  if 
the  attention  of  the  court  has  been  called  to  the 
omission.  A  summary  of  all  the  evidence  favo^ 
able  to  the  state  in  a  criminal  case^  and  the  omis- 
sion of  -a  like  statement  of  the  evidence  in  be* 
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half  of  the  accused,  la  unfair  to  the  latter,  and 
ii  reversible  error. 

[Ed.  Note.— For  caaea  in  point  see  Cent  Dig. 
▼oL  14,  Criminal  Law,  H  196^1973.] 

2.  Sams. 

The  remaining  exceptions  are  without  meriti 
and,  except  as  above  indlcatedt  the  trial  was 
free  from  error. 

Powell  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Bainbrldge;  W. 
M.  Harrell,  Judge. 

W.  H.  Scott  was  convicted  of  a  crime,  and 
he  brings  error.    Reversed* 

R.  G.  Hartsfleld,  for  plaintiff  in  error.  M. 
B.  O'Neal,  Solicitor,  for  the  State. 

RtJSSELL,  J.  The  trial  In  the  court  be- 
low seems  to  have  been.  In  the  main,  free 
from  error,  and  for  that  reason  we  shall  not 
consider  the  exceptions  which  we  do  not  deem 
to  be  meritorious.  One  error  in  the  charge, 
however,  under  the  provision  of  Civ.  Code 
1895,  S  4334,  leaves  us  no  discretion,  and  de- 
mands a  new  trial. 

The  plaintiff  in  error  complains  that  the 
court  erred  in  its  charge  to  the  jury  by  sum- 
ming up  and  stressing  the  circumstances  in- 
sisted on  by  the  state  tending  to  prove  the 
guilt  of  the  defendant  and  the  lack  of  suffl' 
clent  provocation,  by  the  use  of  opproblous 
words,  without  a  corresponding  statement  of 
the  circumstances  brought  out  by  defendant 
and  insisted  on  for  his  defense,  tending  to 
show  sufficient  provocation,  especially  In  view 
of  the  fact  that  his  counsel,  before  the  Jury 
retired,  requested  the  court  to  supply  the 
omission  and  charge  the  jury  as  to  his  con- 
tentions. Upon  consideration  of  the  charge, 
we  are  satisfied  that  this  case  falls  clearly 
within  the  ruling  in  Rouse  v.  State,  2  Ga. 
App.  184  (4.  6),  58  S.  B.  416.  The  court  charg- 
ed the  jury  as  follows:  "In  the  case  at  bar 
the  state  insists  that  the  defendant  is  guilty 
of  the  charge.  The  state  insists  that  the 
prosecutor,  Jolm  O'Donnell,  was  in  a  saloon 
on  Water  street,  and  that  the  defendant, 
W.  H.  Scott,  in  company  with  Policeman 
Rook,  came  into  the  saloon,  and  Rook  arrest- 
ed some  one,  and  that  the  only  words  spoken 
by  the  prosecutor,  John  O'Donnell,  were,  'I 
wonder  why  they  have  arrested  that  man,* 
the  prosecutor  at  the  time  stating  'he  has 
done  nothing  to  be  arrested  for,  I  presume 
they  arrested  him  for  the  $1.95,'  and  that 
Scott  became  offended,  and  asked  the  prose- 
cutor if  he  meant  to  insinuate  that  he  would 
arrest  a  man  just  for  the  costs.  The  state 
insists  that  the  prosecutor  stated  to  Scott, 
who  was  a  policeman  in  uniform,  that  he  did 
not  intend  the  remarks  for  him,  but  the 
prosecutor  said  it  was  the  general  talk  about 
the  town  that  officers  were  making  arrests 
Just  for  the  costs.  The  state  insists  that  the 
prosecutor  told  Scott  that  he  intended  no  re- 
flection on  him,  that  the  words  used  were  not 
Intended  for  him.  The  state  insists  that  Po- 
liceman Scott  became  ^iraged  and  knocked 


the  prosecutor,  O'Donnell,  to  the  floor,  bruis- 
ing him  severely  on  the  nose  and  face.  The 
state  insists  that  the  defendant,  W.  H.  Scott, 
is  a  young  man,  vigorous  and  strong,  and  that 
the  prosecutor,  John  O'Donnell,  is  feeble  and 
about  62  years  old.  The  state  Insists  thac 
the  prosecutor  at  the  time  he  received  the 
blow  was  making  no  effort  of  any  kind  to 
do  violence  to  the  defendant*^  After  thus 
presenting  nil  of  the  contentions  of  the  state, 
the  court  said  nothing  as  to  the  defendant's 
contentions,  except  to  instruct  the  Jury  that 
"the  defendant  has  a  right  to  offer  in  evi- 
dence any  opproblous  words  or  abusive  lan- 
guage offered  by  the  prosecutor  as  a  defense. 
They  may  or  may  not  have  justified  the  bat- 
tery, so  you  would  look  to  the  evidence  to  see 
what  opproblous  words  were  used,  if  any. 
Ton  will  also  look  to  the  testimony  to  see 
what  battery,  if  any,  was  Inflicted  upon  the 
prosecutor."  The  extract  from  the  charge 
of  the  court  that  "if  the  jury  believe  that  the 
only  words  used  by  the  prosecutor  in  this 
case  were,  *!  wonder  why  they  arrested  that 
man,'  and  that  they  were  not  used  to  or  of 
Scott  and  that  this  was  all  that  was  said  by 
the  prosecutor,  and  the  defendant  knocked 
him  down  to  the  floor  and  bruised  him  in  the 
manner  testified  to,  the  defendant  would  not 
be  justifiable,**  may  have  tended  to  further 
impress  the  jury  with  the  superior  credibility 
of  the  testimony  in  behalf  of  the  state,  in 
view  of  the  fact  that  only  the  testimony  up- 
on that  subject  and  law  applicable  to  it 
were  concretely  presented.  As  an  abstract 
proposition,  the  portion  of  the  charge  last 
quoted  was  a  correct  statement  of  law,  and 
the  court  did  not  err  in  applying  the  law  to 
the  facts.  The  error  consisted  In  not  present- 
ing^both  sides  with  equal  fullness  to  the  Jury. 
If  the  judge  thought  proper  to  charge  the  ju- 
ry as  he  did  upon  this  subject  he  should  also 
have  told  them  that  if  they  believed  from  the 
evidence  that  other  words  or  additional  words 
were  used  by  the  prosecutor  to  the  defend- 
ant, and  if  such  words  were,  under  the  cir- 
cumstances, opproblous  and  were  used  with- 
out provocation,  then  it  would  be  for  the  Ju- 
ry to  say  whether  the  battery,  if  one  had 
been  proved,  was  Justifiable.  As  there  was ' 
evidence  to  the  contrary  of  that  presented  1^ 
the  judge  in  his  charge,,  the  law  should  have 
been  applied  to  both  phases  of  the  contention 
with  equal  fullness  and  exact  impartiality. 
It  is  quite  apparent  to  us  that  the  presenta- 
tion of  the  state's  theory  in  this  case,  without 
like  presentation  of  Instruction  as  to  the  tes- 
timony in  behalf  of  the  defendant  was  ui^ 
fair  to  the  defendant,  though  not  intention- 
ally so;  and  for  that  reason  a  new  trial 
should  be  granted. 
Judgment  reversed. 

POWELL,  J.  (dissenting).  That  instruc- 
tions to  the  jury  of  the  nature  indicated  in 
the  excerpt  from  the  charge  quoted  in  the 
opinion  in  chief  are  not  to  be  commended; 
that  the  judge  should  not  state  or  summarize 
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the  indiyidnal  or  particular  facts  appearing 
hi  the  proof  of  either  party,  even  though  he 
does  not  present  them  as  facts  proved  but  as 
contentions;  that,  if  challenged  by  an  ap- 
propriate specific  assignment  of  error,  cer- 
tain portions  of  the  charge  In  this  case  could 
not  be  successfully  defended — I  do  not  gain- 
say. That  the  defendant  is  guilty,  that  even 
under  his  own  testimony  he  would  probably 
have  been  convicted,  that  another  trial  will 
reach  the  same  result  as  the  one  already  had 
none  of  us  seriously  doubt  That  the  grounds 
of  the  motion  for  a  new  trial  In  which  the 
attack  on  the  charge  is  made  do  not  them- 
selves contain  that  element  of  completeness, 
which  under  repeated  rulings  of  the  Su- 
preme Court  is  a  prerequisite  to  their  con- 
sideration here,  cannot  be  questioned.  I 
agree  with  my  Brethren  of  the  bench  that 
these  precedents  have  established  a  rule  too 
technical,  more  technical,  indeed,  than  the 
law  ever  intended.  However,  I  do  not  recog- 
nize any  right  or  power  on  our  part  to  break 
away  from  or  to  reverse  these  precedents, 
and,  if  I  ever  intentionally  consent  to  dis- 
regard them,  it  will  be  to  keep  some  defend- 
ant, whom  we  believe  to  be  innocent,  from 
suffering  an  unjust  sentence,  not  to  give  one 
whose  guilt  admits  of  little  doubt  another 
chance  to  escape  condign  punishment  The 
portion  of  the  charge  upon  which  the  major- 
ity of  the  court  rests  the  Judgment  of  re- 
versal is  nowhere  set  forth,  mentioned,  or 
pointed  out  In  the  motion  for  new  trial,  but 
has  been  extracted  by  the  patience  of  my 
Brother  RUSSELL  from  the  entire  charge 
which  appears  in  the  record.  The  ground  of 
the  motion  for  a  new  trial  in  which  the  ques- 
tion is  sought  to  be  raised  is  but  a  scattering 
fusillade  directed  against  the  charge  as  a 
whole.  The  exception,  as  taken,  is  that  the 
charge  summarizes  and  stresses  the  conten- 
tions of  the  state  without  presenting  a  cor- 
responding summary  of  the  defendant's*  con- 
tentions. By  what  portions  of  the  charge 
the  contentions  of  the  state  are  unduly 
stressed  Is  not  asserted.  \^at  contentions 
of  the  defendant  were  neglected  is  not  stated. 
The  only  contention  of  the  accused  which 
grew  out  of  the  evidence  was  that  the  pros- 
ecutor had  provoked  the  difQculty  by  the  use 
of  opprobious  words.  The  court  charged 
fairly,  fully,  and  correctly  as  to  this.  He 
ought  not  to  have  particularized  the  individ- 
ual contentions  of  facts  made  by  either  party 
as  to  the  mere  details  of  the  quarrel  and  dif- 
ficulty under  investigation.  By  going  through 
the  entire  charge,  we  find  that  the  judge  did 
particularize  some  of  the  individual  facts 
proved  by  the  state.  This  I  am  frank  to 
concede  he  ought  not  to  have  done;  but  the 
exception  is  not  broad  enough  to  raise  the 
question.  Read  as  a  whole,  especially  in 
connection  with  the  brief  of  the  evidence,  the 
charge  is  very  much  fairer  to  the  defendant 
than  the  isolated  excerpt  quoted  in  the 
majority  opinion  seems  to  Indicate. 
For  these  reasons,  I  dissent 


CI  Qa.  App.  73) 
BROWN  v.  STATBL    (No.  000.) 
(Ooart  of  Appeals  of  Georgia.    March  Id,  lOOa) 

Intoxicating  Liquors— Illegal  Sale. 

This  case  is  controlled  by  Plummer'a  Case. 
1  Ga.  App.  607,  57  S.  E.  069,  and  Tompkins' 
Case,  2  Ga.  App.  630,  58  S.  B.  lUL 
(Syllabus  by  the  Ckturt) 

Brror  from  Superior  Court,  Maoon  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Anna  Brown  was  convicted  of  selling  in- 
toxicating liquors,  and  brings  error.  Af- 
firmed. 

Hlxon  &  Greer  and  Jas.  M.  Du  Pree,  for 
plaintlfT  in  error.  F.  A.  Hooper,  Sol.  Gen., 
for  the  State. 

POWELL^  J.    Judgment  affirmed. 


(4  Ga.  App.  63) 
BRINSON  V.  CHANDLER.     (No.  083.) 
(Court  of  Appeals  of  Georgia.    March  16,  1008.) 

1.  Landlobd  and  Tenant  ~  Distress  Wak- 
BANT— Amendment. 

A  distress  warrant  is  amendable  under  the 
same  rules  and  to  the  same  extent  as  a  declara- 
tion or  petition  in  a  suit  But  a  distress  war- 
rant sued  out  for  the  rent  of  a  described  tract 
of  land  for  the  year  1007  is  not  amendable  by 
substituting  therefor  rent  due  for  three  differ- 
ent tracts  of  land  for  the  year  1006.  The  orig- 
inal distress  warrant  may,  even  by  unnecessary 
averments,  clearly  show  that  the  proposed 
amendment  sets  up  a  new  and  distinct  cause  of 
action. 

2.  Pleading — Amendment. 

"The  contents  of  an  amendment,  as  com- 
pared with  what  is  already  in  the  declaration, 
may  tend  to  show  either  that  the  plaintiff  is  en- 
deavoring to  follow  up  a  cause  of  action  or  sup- 
posed cause,  which  he  had  in  view  when  the 
declaration  was  prepared  and  filed,  or  that,  hav- 
ing since  discovered  that  no  such  cause  exists 
or  is  maintainable,  he  has  concluded  to  shift  his 
ground  and  brinsr  in  surreptitiously  a  new  and 
distinct  cause  of  action."  Ellison  v.  Georgia 
R.  Co.,  87  Ga.  708,  13  S.  E.  800. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  30,  Pleading,  S§  68^700.] 

3.  Landlobd  and  Tenant— Distbess  Tbial— 

DiBECTINO  VEBDICT. 

There  was  no  error  in  directing  the  verdict. 
(Syllabus  by  the  Court)  ^ 

Error  from  City  Court  of  WuyneslMjio : 
PhiL  P.  Johnston,  Judge. 

Action  by  M.  B.  Brinson  against  H.  H. 
(Chandler.*  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Lawson  ft  Scales,  for  plaintiff  in  error.  H. 
J.  Fullbright,  for  defendant  in  error. 


RUSSELL,  J.  Chandler  gave  a  rent  note 
to  Mrs.  Mattie  E.  Brinson  on  January  14, 
1007,  payable  October  15,  1007,  reciting  that 
it  was  for  the  payment  of  the  balance  of  the 
rent  for  the  year  1006  for  a  farm  known  as 
the  "Burnt  House  Place."  It  appears  that 
Chandler  was  unable  to  pay  the  rent  for 
1006  to  Mrs.  Brinson,  who  was  his  landlord, 
and  this  note  was  given  to  obtain  an  exten- 
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slon.  The  description  of  the  premises  for 
the  rent  for  which  the  note  was  given  was 
written  by  Chandler.  Chandler  continued 
as  a  tenant  of  Mrs.  Brlnson  in  the  year 
1907,  and  paid  the  rent  in  full  for  that  year. 
On  September  23,  1907,  Mrs.  Brlnson  sued 
out  a  distress '  warrant,  which  was  levied 
upon  certain  growing  crops  which  had  been 
raised  by  Chandler.  The  distress  warrant 
issued  for  rent  of  land  on  the-  Brlnson  home 
tract  for  the  year  1907,  and  was  for  the  sum 
of  $216.68.  The  defendant  filed  a  counter 
affidavit,  in  which  he  averred  that  he  was 
not  indebted  to  the  plaintiff  for  rent  as  al- 
leged in  said  affidavit  of  foreclosure  or  any 
part  thereof.  According  to  the  testimony  of 
the  plaintiff,  the  note  above  referred  to  was 
for  $261.4S,  and  was  made  up  of  a  balance 
of  $1&20,  rent  of  Adam  Ellison  on  the  '*Bog- 
gy  Cut  Place"  for  1906,  and  of  $110.30,  bal- 
ance of  Willie  Bell's  rent  on  the  "Jackson 
Place,**  and  $135,  rent  for  ginhouse  and  land 
around  it  on  the  "Burnt  House  Place,"  known 
as  the  "Brlnson  Home  Place,"  each  item  be- 
ing for  rent  for  1906,  and  the  plaintiff's  own 
testimony  showed  that  the  rent  for  1907  was 
embodied  in  another  note  which  had  been 
fully  paid.  The  testimony  of  the  defendant 
did  not  differ  materially  from  the  evidence 
offered  in  behalf  of  the  plaintiff.  He  testi- 
fied that  no  part  of  the  note  offered  in  evi- 
dence was  for  rent  for  the  year  1907.  He 
differed  somewhat  in  his  testimony  from  the 
evidence  given  by  the  witnesses  for  the  plain- 
tiff as  to  the  items  which  constituted  the 
consideration  of  the  note,  but  admitted  owing 
the  note  for  the  rent  for  1906.  It  was  stated 
in  the  note  itself,  which  was  introduced  in 
evidence,  that  it  was  given  for  balance  on 
rent  for  1906.  The  defendant  moved  the 
court  to  direct  a  verdict  in  his  favor.  There- 
upon the  plaintiff  moved  to  amend  her  dis- 
tress warrant  as  follows:  "That  said  H.  H. 
Chandler  was  due  and  owing  to  M.  E.  Brln- 
son, for  balance  of  land  rent  for  the  year 
1906  on  the  Boggy  Cut  place,  to  the  extent 
of  $16.20;  on  the  Willie  Bell  place  to  the 
extent  of  $110.30,  and  for  the  ginhouse,  land 
and  store  on  the  Burnt  House  place  to  the 
extent  of  $135,  making  the  amount  claimed 
for  the  rent  distrained  for  $261.48."  The 
court  declined  to  allow  the  amendment,  and 
directed  a  verdict  in  favor  of  the  defendant, 
and  exception  is  taken  to  both  of  these  rul- 
ings. 

1.  We  think  the  court  properly  declined 
to  allow  the  amendment  As  liberal  as  we 
have  been  in  Georgia  in  the  allowance  of 
amendments,  it  has  always  been  held  to  be 
improper  to  allow  an  amendment  setting  up 
an  entirely  new  and  distinct  cause  of  action. 
If  the  trial  Judge  had  allowed  the  amendment 
in  the  present  case,  there  would  have  been 
nothing  in  common  between  the  original 
cause  of  action  and  the  new  cause  of  action 
proposed  by  the  amendment,  except  that  the 
parties  were  identical.  The  distress  warrant 
was  sworn  out  for  a  certain  amount  of  rent, 


to  wit,  $216.68,  due  for  the  year  1907.  The 
proposed  amendment  was  for  $261.48,  for 
rent  for  the  year  1906.  The  distress  warrant 
was  for  rent  of  one  tract  of  land.  The  pro- 
posed amendment  was  for  the  unpaid  balance 
on  three  tracts  of  land.  It  seems  to  us  that 
a  distress  warrant  sworn  out  for  the  rent 
for  1907,  regardless  of  the  description  of  tiic 
land,  constituted  a  complete  cause  of  action 
necessarily  distinct  from  any  other  cause  of 
action,  and  when  it  was  not  only  proved,  bot 
admitted,  that  the  rent  for  1907  had  been 
paid,  there  was  no  alternative  except  a  vei^ 
diet  for  the  defendant,  and  in  that  state  of 
the  case  it  was  not  error  for  the  Judge  to 
direct  a  verdict  It  cannot  be  held,  as  in- 
sisted by  counsel  for  the  plaintiff  in  error, 
that  she  was  legally  entitled  to  recover  under 
the  law,  because  the  only  question  was  wheth- 
er or  not  the  defendant  was  due  rent  to  her, 
and  that  it  is  immaterial  for  what  year  the 
rent  is  due.  A  distress  warrant  is  amendable 
to  the  same  extent  as  a  petition  in  an  origi- 
nal suit  would  be  amendable.  We  hardly 
think,  liowever,  that  it  would  be  seriously 
contended  if  A.  claimed  that  B.  owed  lilm  two 
notes  for  borrowed  money,  and  brought  suit 
on  one  note,  that  A.  would  then  be  permit- 
ted to  strike  the  suit  on  the  first  note,  and 
insert,  by  amendment,  a  cause  of  action  de- 
pendent upon  the  second  note,  unless  B.  con- 
sented to  the  amendment  And  yet  both  notes 
would  be  for  borrowed  money.  The  cause  of 
action  set  forth  by  the  plaintiff's  aflldavit 
was  not  only  for  1907.  instead  of  1906,  but 
was  for  the  rent  of  a  particular  place  describ- 
ed in  the  affidavit,  whereas  the  proposed 
amendment,  as  before  stated,  was  for  the 
rent  of  three  places.  The  fact  that  the  de- 
fendant wrongfully  described  the  premises 
for  which  the  rent  for  1906  was  due  was  not 
material  to  the  issue  then  before  the  court 
In  a  proceeding  by  distress  warrant  the  issae 
is  formed  by  the  counter  affidavit,  and  the 
only  issue  before  the  court  was  whether  the 
defendant  owed  rent  for  1907  as  alleged.  To 
have  reformed  t£e  note  given  for  1906  ao  as 
to  make  it  speak  the  truth  of  the  transactton, 
as  contended  by  the  plaintiff  in  error,  would 
not  be  within  the  Jurisdiction  of  the  court 
before  which  the  distress  warrant  was  pend- 
ing. 

Counsel  for  the  plaintiff  In  error  insists 
that  Chandler  is  estopped  by  his  written  con- 
tract and  conduct  from  complaining,  and  that 
the  evidence  demanded  a  verdict  for  tlie 
plaintiff,  with  or  without  the  amendment 
This  principle,  if  applicable,  can  properly  be 
raised  in  a  proceeding  to  question  the  note 
given  for  1906,  but  even  the  fact  that  tlie  de- 
fendant may  have  been  guilty  of  a  fraud  as 
to  that  note  would  not  Justly,  even  as  against 
him,  the  substituting  of  one  cause  of  acti<Ki 
for  another.  Every  defendant  has  the  right 
to  be  apprised  of  what  he  Is  called  upon  to 
meet  in  court  and  to  be  given  a  reasonable 
opportunity  to  prepare  his  defense  thereto. 

2.  It  has  been  held  that  it  is  not  necessary 
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to  specify  the  particular  premises  out  of 
which  the  rent  arises  or  the  time  when  the 
rent  became  due,  but,  if  the  premises  are 
stated,  and  the  time  when  tlie  rent  is  due  is 
given  to  identify  the  transaction  and  it  Is 
thus  Identified,  a  suit  upon  another  transac- 
tion cannot  be  substituted  for  the  distinct 
cause  of  action  thus  identified.  The  identi- 
fication might  not  be  necessary  (Driver  v. 
Maxwell,  56  Ga.  12;  Renew  v.  Redding,  56 
Qa.  311;  Lathrop  v.  Clewis,  63  Ga.  282; 
Tucker  v.  Oox,  65  Ga.  700)  In  order  to  perfect 
the  description  of  the  transaction  where  It 
does  not  appear  that  there  was  more  ttian 
one  transaction  between  the  same  parties, 
but,  where  even  unnecessary  description  is 
employed  in  setting  forth  a  cause  of  action, 
it  frequently  becomes  material,  and  It  may 
always  be  used  for  tiie  purpose  of  distin- 
guishing the  transaction  referred  to  In  the 
pleadings  from  another  and  independent 
transaction  which  may  be  sought  to  be  In- 
grafted. Under  the  rules  laid  down  by  Judge 
Bleclsley  In  Ellison  v.  Ga.  R.  Ck>.,  87  Ga.  691, 
13  S.  E.  809,  there  can  be  no  amendment  of 
the  distress  warrant  in  this  case,  except  by 
the  substitution  of  a  new  cause  of  action,  be- 
cause the  affidavit  and  the  distress  warrant 
based  thereon  needed  no  amendment  They 
were  perfect  both  In  form  and  substance.  The 
trouble  was  that  the  proof  did  not  fit  the 
case.  Where  the  original  action  Is  peirfect 
in  every  detail,  an  amendment  is  allowable 
to  set  forth  the  same  cause  of  action  as  hav- 
ing arisen  in  a  dilTerent  manner,  but  it  Is 
not  the  purpose  of  amendment  to  destroy 
one  cause  of  action  and  create  another  in 
its  place.  As  Judge  Bleckley  says,  amend- 
ments are  constructive ;  they  are  never  whol- 
ly destructive.  The  administration  of  an 
emetic  Is  about  as  severe  a  course  of  treat- 
ment as  is  given  by  amendment.  '*To  render 
the  amendment  offered  admissible,  it  must 
contain,  not  merely  the  quantity  and  general 
quality  of  matter  requisite  to  fill  out  the  dec- 
laration, but  its  matter  must  be  the  residue 
of  the  identical  cause  of  action  of  which  a 
part  is  already  described  in  the  declaration. 
*  •  ♦  Some  transaction  must  be  indicated, 
and  some  imrtlcular  duty  and  breach  In  re- 
spect to  that  transaction  must  apparently  be 
asserted  by  the  declaration,  and  must  be 
shown  to  exist  by  the  amendment.  If  the 
plaintiff  has  two  causes  of  action  of  the 
same  dass,  though  the  same  facts  may,  In 
part,  be  common  to  both  of  them,  he  Is  not 
allowed  to  declare  upon  one  and  afterwards 
abandon  It,  and  substitute  the  other  by 
amendment  •  *  •  And,  as  the  original 
cause  must  be  adhered  to,  and  no  other  sub- 
stituted In  its  place,  the  trace  furnished  must 
be  sufficiently  plain  and  distinct  to  identify 
the  particular  cause  of  action  to  which  the 
declaration  points  or  refers."  Ellison  t.  Ga. 
R.  Ck).,  87  Ga.  709,  710,  13  S.  B.  814. 

We  conclude,  therefore,  that  the  court 
properly  disallowed  the  amendment 

Judgment  affirmed. 


(4  Ga.  App.  i) 
GOBER  et  aL  t.  BARRY.     (No.  786.) 
(Court  of  Appeals  of  Georgia.    March  16,  1908.) 

Landlord  and  Tenant— DiffniESS—RBPLBVT 

Bond. 

Even  if  in  any  case  a  separate  suit  may  be 
maintained  npon  a  replevy  bond  executed  as  a 
part  of  the  defense  to  a  distress  warrant  under 
Civ.  Code  1895,  S  4819,  no  recovery  can  be 
had  unless  it  api^ears  that  the  rent  action  has 
terminated  by  a  judgment  in  favor  of  tbe  land- 
lord. 

(Syllabus  by  the  Court.) 

Error  from  Superior  0>urt,  Haralson  Coun- 
ty ;  Price  Edwards,  Judge. 

Action  by  J.  C.  Barry,  for  use  of  Mrs.  Wil- 
liams, against  J.  F.  Gober  and  others.  Judg- 
ment for  plaintifT  and  defendants  bring  er- 
ror.   Reversed. 

Janes  &  Hutchens,  for  plaintiffs  in  error. 
Griffith,  Weatherly  ft  Matthews,  for  defend- 
ant In  error. 


POWBIiL,  J.  This  case  Is  a  veritable  ex- 
ample of  *'conf uslon  worse  confounded*' ;  but 
most  of  Its  intricacy  arises  from  the  attempt 
to  bring  Into  it  Issues  of  another  case  which 
reached  a  very  Illogical  result  This  action 
began  by  Barry,  constable,  fpr  the  use  of 
Mr&  Williams,  causing  a  summons  to  issue 
from  the  justice  court  of  the  1078th  district, 
G.  M.,  requiring  Gober,  principal,  and  Wood, 
security,  to  appear  upon  a  named  day  at 
**Wild  Oat  courthouse"  in  Haralson  county, 
to  answer  an  action  on  a  replevy  bond  by 
them  executed,  the  condition  of  which  was 
that  Ctober  should  pay  the  eventual  condem- 
nation money  and  costs  recovered  by  Mrs. 
Williams  on  a  proceeding  for  rent  begun  by 
her  by  distress  warrant  against  Gober.  The 
defendants  appeared  and  pleaded  that  the 
bond  had  not  been  broken;  that  Mrs.  Wil- 
liams had  not  recovered  In  her  action;  but, 
on  the  contrary,  that  case  had  resulted  In  a 
Judgment  for  the  defendant  \fe  may  note 
In  passing  that  the  justice  of  the  peace  stated 
In  his  answer  that  he  construed  this  to  be 
a  "plea  of  general  issue  and  statute  of  limita- 
tions." We  will  not  lead  the  reader  through 
all  the  mazes  of  entanglement  which  the  rec- 
ord discloses  (though  a  presentation  of  some 
of  the  things  that  happened  might  provoke 
many  a  smile  from  those  who  have  had  the 
privilege  of  getting  their  first  legal  training 
In  justice  courts),  but  will  only  state  so  much 
as  is  inunediately  necessary  to  the  decision  of 
the  question  now  present  On  the  trial  of  the 
suit  begun  as  above  stated,  the  plaintiff 
showed  the  bond  sued  on.  It  was  in  the 
usual  form  of  replevy  bonds  taken  under  dis- 
tress warrants,  and  recited  that  the  defend- 
ant had  filed  counter  affidavit  The  constable 
then  testified  that  no  counter  affidavit  was 
tendered  with  the  bond,  but  that  the  defend- 
ant filed  what  purported  to  be  a  counter 
affidavit  with  the  notary  public,  who  had  is- 
sued the  distress  warrant;  that  the  notary 
public,  in  turn,   handed  the  papers  to  the 
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justi<»  of  t&e  peace  of  the  district,  who  at 
the  flrrt  term,  not  in  the  "Wild  Gat  oourt- 
honae,"  but  at  a  point  in  the  "big  road,"  about 
60  yards  away,  without  the  presence  of  par- 
ties, and  without  hearing  any  evidence,  gave^ 
judgment  for  the  defendant  What  purports 
to  be  the  counter  affidavit  of  the  defendant 
Is  8ul  generis;  and  is  probably  subject  to 
the  criticism  of  the  constable  that  it  amount- 
ed to  no  counter  affidavit  at  all.  The  justice 
on  the  trial  of  the  suit  we  are  now  consid- 
ering— the  action  on  the  bond — after  hearing 
the  evidence,  dismissed  the  plaintiff's  action, 
a  judgment  equivalent  under  the  circumstan- 
ces to  the  grant  of  a  nonsuit  The  plain- 
tiff brought  the  matter  by  certiorari  to  the 
superior  court,  and  upon  the  hearing  there 
the  certiorari  was  sustained  and  a  new  trial 
ordered ;  and  to  this  judgment  the  defendant 
brings  error. 

A  distress  warrant  is  final  process  until 
arrested  by  counter  affidavit  and  replevy 
bond.  If  the  levying  officer  releases  the  prop- 
erty without  taking  the  affidavit  and  bond, 
he  does  so  at  peril  of  being  held  liable  by 
the  plaintiff  for  the  amount  of  the  rent  or  the 
value  ef  the  property.  No  Issue  arises  be- 
tween the  plaintiff  and  the  defendant  until 
the  distress  proceedings  are  arrested  in  the 
manner  prescribed  by  the  statute.  No  lia- 
bility attaches  to  the  bond  until  that  issue 
is  disposed  of  adversely  to  the  defendant 
The  liability  is  solely  dependent  upon  the  re- 
sult of  that  issue,  and  not  upon  the  distress 
warrant,  which  is  rendered  functus  by  the 
creation  of  that  issue.  WIIHb  v.  Blvins,  76 
Ga.  745;  Origgs  v.  Wlllbanks,  96  Oa.  744,  22 
S.  E.  327,  and  cases  cited.  If  the  plaintiff  re- 
covers in  the  suit  thus  arising  judgment  is  en- 
tered at  one  and  the  same  time  against  both 
main  defendant  and  the  surety  on  the  re- 
plevy bond;  and  no  separate  suit  on  the 
bond  is  necessary.  McNeil  v.  Harlier,  40  6a. 
26.  Indeed^  since  the  surety  for  the  eventual 
condemnation  money  is  so  far  a  party  to  the 
original  action  that  judgment  may  go  im- 
mediately against  him,  or,  if  his  name  is 
omitted  from  tbe  original  judgment,  it  may 
be  inserted  therein  by  an  entry  nunc  pro  tunc 
(cf.  Stewart  v.  Hall,  106  Ga.  172,  32  S.  B. 
14,  and  citations;  Scott  v.  Bedell,  108  Ga. 
205,  210,  33  S.  B.  903),  it  would  seem  to  fol- 
low that  no  separate  suit  on  the  bond  is  per- 
missible; for  to  such  a  suit  a  plea  of  form- 
er judgment  if  Judgment  had  been  rendered, 
or  the  pendency  of  a  prior  action,  if  judg- 
ment had  not  been  entered,  would  lie.  Ex- 
cept in  those  instances  where  the  case  has 
reached  an  indecisive  end  and  may  therefore 
be  renewed,  a  defendant  is  not  to  be  harass- 
ed by  more  than  one  suit  on  the  same  cause 
of  action.  In  the  case  at  bar,  however,  the 
action  of  the  magistrate  in  dismissing  the 
suit  on  the  bond  was  in  any  event  the  only 
proper  Judgment,  and  the  Judge  of  the  su- 


perior court  erred  In  sustaining  the  certiorari 
and  in  remanding  the  case  for  further  triaL 
Under  this  proceeding  neither  this  court  noff 
the  superior  court  nor  the  justice's  court  In 
which  the  case  originated,  has  any  Jurladic- 
tion  to  right  any  wrongs  or  Irregularitiea  that 
may  have  come  about  in  the  proceeding  b^ 
gun  by  the  distress  warrant 
Judgment  reversed. 


(4  Gft.  Apik.   ») 
HARTMAN  STOCK  FARM  v.  HENLET 
et  al.     (No.  968.) 
(Court  of  Appeals  of  Georgia.    March  16,  1906k.) 

Wbit  of  Ebbobt-Dismissai/— Pbematubb  Ac- 
tion. 

A  writ  of  error  sued  out  to  a  judgment 
overruling  a  demurrer,  where  a  judgment  sua- 
taining  toe  demurrer  would  not  be  a  final  de- 
termination in  the  case,  is  prematurely  brought, 
and  must  be  dismissed ;  but,  the  bill  of  excep- 
tions having  been  presented  and  certified  with- 
in the  time  allowed  by  law  for  the  filing  of  ex- 
ceptions pendente  lite,  the  dismissal  is  ordered 
with  direction  that  the  bill  of  exceptions  operate 
as  exceptions  pendente  lite  in  the  cause  in  the 
lower  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  St  1877,  187&] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Atlanta ;  EL  If. 
Reld,  Judge. 

Action  between  the  .Hartman  Stodc  Farm 
and  J.  T.  Henley  and  others.  From  a  judg- 
ment overruling  a  demurrer,  the  Hartman 
Stock  Farm  brings  error.  Dismissed,  with 
directions. 

J.  S.  James,  for  plaintiff  in  error.  Roberts 
&  Hutcheson,  for  defendants  in  error. 


RUSSELL,    J. 
with  direction. 


Writ  of  error  dismissed. 


(4  GtL  Al»p.  Ui 

GEORGIA   R    &   BANKING  CO.   r.    WIL- 
LIAMS.    (No.  779.) 

(Court  of  Appeals  of  Georgia.    March  10,  190&) 

Railroads— Injxtbt  to  Person  on  Tback. 

This  case  is  controlled  by  the  decision  of 
this  court  in  the  case  of  Georgia  Railroad  & 
Banking  Company  v.  Williams  (No.  545)  59  S. 
E.  846,  in  holding  that  the  judge  of  the  lower 
court  erred  in  not  sustaining  a  general  demur- 
rer to  the  petition. 
(Syllabus  by  the  Court) 

Error  from  City  C!ourt  of  Richmond  Coun- 
ty;   W.  F.  Eve,  Judge. 

Action  by  M.  A.  Williams  against  the  (Geor- 
gia Railroad  &  Banking  0>mpany.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Jos.  B.  Bryan  Gumming,  for  plaintiff  In 
error.  Austin  Branch  and  A.  L.  Franklin, 
for  defendant  in  error. 

HILL»  a  J*    Judgment  ravened. 


Qa.) 


HUGHJCS  ▼.  ICT.  VIRNON  BANK. 


(4  Oa.  App.  13) 

SPARKS  ▼.  BEDFORD.    (No.  709.) 
(Court  of  Appeals  of  Georgia.    March  16»  1908b) 

1.  Sl^NDEB—WOBDS  AOTIONABLB   PEB    SB. 

To  pablidy  call  a  yoang  white  woman  ''a 
I>ecatur  street  whore"  is  actionable.  Malice 
and  damage  will  be  inferred.  Civ.  Code  1895,  f 
8887;   Pledger  v.  Hatbcock,  1  Ga.  550. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  32,  Ubel  and  Slander,  i  27^1 

2.  TbIAI.  —  IN8TBUCTI0N8  —  WITNESSES  —  IM- 
PEACHMENT. 

It  was  not  error  to  charge  the  jury  that  a 
witness  conld  be  impeached  by  general  bad 
•^oral"  character.  The  use  of  the  word  "mor- 
al*' was  neither  restrictive  nor  misleading.  Gen- 
eral bad  character  as  a  ground  of  impeachment 
refers  to  general  bad  moral  character;  the 
word  ''moral*'  being  used  in  its  broadest  sense. 
8.  New    ^Tbial  — Newlt    Discovebbd    Bvi- 

DENCE. 

Newly  discovered  evidence,  which  is  merely 
cumulative  and  impeaching,  is  not  ground  for 
new  trial. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  37,  New  Trial,  S$  218-220.] 

4.  Writ  op  Error— Review. 

No  material  error  of  law  appears,  and  the 
verdict  was  fnlly  warranted  by  the  evidence. 
(SyUabus  by  the  Court) 

Error  from  City  Court  of  Atlanta;  A.  O. 
Calhoun,  Judge. 

Action  by  Anna  Bedford  against  F.  J.  A. 
J.  Sparks.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.  T.  J. 
Ripley  and  R.  R.  Shropshire,  for  defendant  in 
error. 

HIIiL,  0.  J.    Judgment  affirmed. 


(4  Ga.  App.  23) 

HUGHES   V.   MT.    VERNON   BANK. 
(No.  790.) 

(Court  of  Appeals  of  Georgia.    March  16,  1908.) 

1.  MoBTOAGES— Payment  — Change  in  Fobm 
OF  Deut— Suing  Mortgage  Notes. 

The  lien  of  a  mortgage  will  as  a  general 
rule  continue  In  life,  within  the  statute  of  lim- 
itations, until  the  debt  secured  has  been  paid. 
A  mortgagee  does  not  lose  his  lien,  bv  suing  the 
mortgage  notes  to  judgment  and  having  the 
mortgaged  property  sold  on  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  §S  298,  301.] 

2.  Samb— Lien  ~  Tbansactions   Subbbqitbiit 

TO  MOBTGAGE  AFFECTING  PBIORTTT. 

A  mortgagee  sued  the  mortgage  notes  to 
Judgment  and  nad  the  execution  levied  on  the 
premises  covered  by  the  mortgage.  By  virtue  of 
an  agreement  between  the  mortgaeor  and  mort- 
gagee, who  was  also  plaintiff  in  n.  fa.,  the  en- 
tire estate  was  sold,  and  It  brought  full  value. 
Just  prior  to  the  sale  a  third  person  lodged 
with  the  sheriff  a  general  common-law  juag- 
ment  against  the  mortgagor,  of  date  younger 
than  the  mortgage,  but  older  than  the  Judgment 
based  on  the  mortgage  debt,  and  ordered  the 
sheriff  to  hold  up  the  fund  arising  from  the  sale. 
Eeld  that,  on*  a  rule  brought  against  the  sheriff 
for  a  distribution  of  the  fund,  the  mortgage 
should  first  be  paid  and  the  residue  applied  to 
the  Judgment  of  the  intervener.  Both  Judgment 
creditors  have  liens,  but  the  lien  of  the  mortgage 
is  older,  and  is  therefore  entitled  to  priori^. 
(Syllabus  by  the  Ck>urt.) 


Error  from  City  Court  of  Mt  Vernon;  J. 
B.  €toiger.  Judge. 

Action  by  the  Mt  Vernon  Bank  against  A. 
D.  Hughes,  for  the  use,  etc.  Judgment  for 
plaintiff  and  defendant  brings  error.   Affirmed. 

M.  B.  Calhoun  and  L.  C.  Underwood,  for 
plaintiff  in  error.  W.  M.  Lewis,  for  defend- 
ant in  error. 

HILL,  C.  J.  The  Mt  Vernon  Bank  held 
four  notes  secured  by  a  mortgage  on  real  es- 
tate. The  bank  sued  the  notes  to  Judgment 
and  had  the  execution  levied  on  the  mort- 
gaged property.  It  was  agreed  between  the 
mortgagor  and  the  mortgagee  that  the  entire 
estate  should  be  sold.  Just  before  the  sale 
the  plaintiff  iu  error  lodged  with  the  sheriff 
a  general  Judgment  against  the  mortgagor, 
of.  date  yoimger  than  the  mortgage,  but  older 
than  the  Judgment  based  on  the  mortgage 
debt,  and  notified  the  sheriff  to  hold  up  the 
funds.  The  property  was  then  sold,  and  all 
parties  admit  that  it  brought  full  value.  The 
plaintiff  in  error  claims  that  his  Judgment 
is  entitled  to  priority.  This  is  the  sole  ques- 
tion before  the  court 

"A  mortgagee  does  not  waive  his  lien  by 
suing  and  recovering  Judgment  on  the  note 
or  bond  secured,  or  attaching  the  property 
of  the  mortgagor  in  an  action  on  the  mort- 
gage debt"  27  Cyc.  1164  (e) ;  Lanahan  v. 
Lawton,  50  N.  J.  Eq.  276(3).  23  Atl.  476; 
Clark  V.  Tuggle,  18  Ga.  605;  Ely  v.  Ely,  6 
Gray  (Mass.)  439;  Jones  on  Mortgages  (3d 
Ed.)  f  1215.  The  mortgage  creates  a  lien  on 
the  premises  to  secure  the  payment  of  the 
debt  and  as  a  general  rule  the  lien  will  con- 
tinue until  the  debt  is  paid.  The  merger  of 
the  notes  into  Judgment  does  not  extinguish 
the  debt,  and  until  the  Judgment  is  satisfied 
the  lien  does  not  fall.  Torrey  v.  Cook,  116 
Mass.  163;  Ely  v.  Ely,  supra;  Butler  v. 
Miller,  1  N.  Y.  496.  "Wh«i  property  which 
is  subject  to  B  mortgage  which  has  not  been 
foreclosed  has  been  levied  on  by  other  pro- 
cess, the  lien  of  which  is  Junior  to  that  of 
the  mortgage,  the  effect  of  the  levy  is  to 
seize  the  equity  of  redemption  only,  and  this 
interest  in  the  property  will  be  all  that  will 
pass  to  the  purchaser.    See  Harwell  v.  FItts, 

20  Ga.  725;    Hynds  v.  Oglesby,  93  Ga.  542, 

21  S.  E.  63.  The  sale  may,  however,  be  con- 
verted Into  a  sale  of  the  entire  Interest  in 
the  property  by  the  concurrent  consent  of  the 
mortgagor,  mortgagee,  and  levying  creditor, 
and  in  such  case  the  proceeds  of  the  sale 
will  be  applied  to  the  payment  of  the  un- 
foreclosed  mortgage  according  to  its  priority. 
Civ.  CJode  1895,  S  2759."  De  Vaughn  v.  By- 
rom,  110  Ga.  904,  907,  36  S.  B.  267 ;  Mllner  v. 
Pitts,  117  Ga.  794,  45  a  B.  67;  Osborne  v. 
Hill,  91  Ga.  137,  16  S.  B.  965.  Two  liens 
attach  to  the  funds  arising  from  the  sale — 
the  lien  of  the  mortgage,  and  the  lien  of  the 
other  Judgment  creditor  against  the  equity 
of  redemption  by  virtue  of  his  general  Judg- 
ment against  the  mortgagor.  Since  the  mort- 
gage lien  is  older,  it  should  be  first  satisfied. 
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"The  priority  of  liens,  whether  l^  mortgage 
or  Judgment,  Is  governed  exclusively  by  the 
date  of  their  acquisition;  the  first  in  time 
being  the  first  In  right"  27  CJyc.  1173 ;  Mar- 
shall V.  Hodgkins,  99  Ga.  592,  27  &  B.  74& 
Judgment  affirmed. 


(4  Ga.  Xvv-  85) 

WILCOX  V.  SERGEANT.     (No.  877.) 
(Court  of  Appeals  of  Georgia.    March  16^  1908.) 

1.  Wbit  of  Ebbob— Harmless  Ebbob. 

The  fact  that  the  evidence  would  have  aur 
thorized  a  larger  recovery  in  behalf  of  the  pre- 
vailing party  in  a  case  than  was  returned  by 
the  jury  in  their  verdict  affords  no  ground  of 
complaint  to  his  adversary.  Gilmore  t.  Taylcnr 
3  Ga.  App.  93,  59  S.  E.  325 ;  Ellis  v.  U.  S.  Fert 
Co.,  64  Q&.  571. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  8,  Appeal  and  Error,  SS  4052-^4062.] 

2.  Evidence— Pabol  Evidenob. 

The  rule  that  parol  evidence  is  inadmissible 
to  vary  the  terms  of  a  written  contract  is  not 
violated  by  the  admission  of  parol  testimony  to 
the  effect  that  a  certain  payment  was  made  upon 
a  different  purchase  than  that  mentioned  in  the 
bond  for  title. 

3.  New  Tbial— Gboxtnds— CoNFLicmNG  Evi- 
dence. 

There  is  no  error  in  refusing  a  new  trial, 
where  the  controlling  issue  of  fact  (as  to  wheth- 
er a  payment,  alleged  to  have  been  made  by  the 
plaintiff,  was  a  penalty  or  a  forfeiture,  or  a 
partial  payment  on  a  purchase),  was  fairly  sub- 
mitted to  the  jury,  and  where  evidence  was  sub- 
mitted showing  that  it  was  a  payment  on  a 
contract  of  sale  which  the  defendant  had  failed 
to  carry  out,  as  well  as  evidence  that  it  was  a 
payment  on  a  different  transaction,  in  which 
the  defendant  had  complied  with  all  of  his  obli- 
gations. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  »  142,  143.] 

(SyllabuB  by  the  Court) 

Error  from  Superior  Court,  Wilcox  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  W.  A.  Sergeant  against  J.  M. 
Wilcox.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Hal  Lawson,  for  plaintiff  in  error.  Max 
E.  Land  and  W.  F.  Hall,  for  defendant  in 
error. 

RUSSELL^  J.    Judgment  affirmed. 


(4  Ga.  App.  61) 

SPARES  IMP.   CO.   V.   JONES.     (No.  072.) 

(Court  of  Appeals  of  Georgia.    March  10,  1908.) 

1.  Pleading— Plea  in  Abateuent. 

The  defendant  can  raise  the  point  that  the 
plaintiff  has  recommenced  an  action  previously 
dismissed  without  paying  the  costs  of  the  former 
suit  only  by  a  timely  plea  in  abatement. 

2.  Continuance— Amendment  or  Pleading. 

Biaterial  amendments  to  a  party's  pleadings, 
made  pending  the  trial,  may  entitle  the  opposite 
party  to  a  continuance  or  postponement  of  the 
case,  if  a  motion  for  that  purpose  be  duly  pre- 
sented. In  the  present  case  the  court  did  not 
err  in  overruling  the  defendant's  motion. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Continuance,  U  9&-109.1 


8.  Evidence- Parol  Evidence. 

Except  where  the  statute  of  frauds  pre- 
vents, parol  evidence  is  admissible  to  show  that 
a  written  agreement,  since  its  execution,  has 
been  enlarged,  diminished,  altered,  or  abroisat' 
ed  by  mutual  consent  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  20,  Evidence,  S  2145.f 

4.  New  Triai^-Obounds  of  Motion. 

Grounds  of  a  motion  for  a  new  triaL  as- 
signing error  on  the  admission  or  rejection  of 
testimony,  should  be  complete  within  themselves. 
(Syllabus  by  the  Court) 

Error  from  City  CJourt  of  NashvUle;  H.  B. 
Peeples,  Judge. 

Action  by  W.  R  Jones  against  the  Sparks 
Improvement  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

Hendricks  &  CHirlstian,  for  plaintiff  In  er- 
ror.   Buie  &  Knight,  for  defendant  in  error. 

POWELL,  J.  That  the  plaintiff  recom- 
mences an  action  previously  dismissed  with- 
out the  payment  of  the  costs  of  the  first  suit 
is  not  a  matter  affecting  the  merits  of  the 
controversy.  It  is  a  matter  of  abatement 
only.  To  raise  any  issue  upon  this  question, 
the  defendant  must  file  a  timely  formal  plea 
in  abatement  Such  pleas  must  be  filed  und^ 
oath  at  the  first  term.  Stirk  v.  Central  By. 
Ck).,  79  Ga.  495,  5  S.  B.  105 ;  Sweeney  v.  Mal- 
loy,  107  Ga.  80,  32  S.  E.  858;  Wright  v.  Jett 
120  Ga.  995,  48  S.  E.  345;  Board  of  Educa- 
tion V.  Kelley,  126  Ga.  479,  55  8.  B.  23a 
The  case  having  resulted  favorably  to  the 
plaintiff,  grounds  of  error  assigned  by  the 
defendant  upon  the  manner  in  which  the 
question  as  to  whether  the  costs  of  the  first 
suit  were  in  fact  paid  are  wholly  immate- 
rial, there  having  been  no  plea  in  abatement 
filed. 

2.  Material  amendments  to  the  pleadings, 
made  pending  trial,  may  entitle  the  defend- 
ant to  a  continuance  upon  the  ground  of  sur- 
prise. In  such  cases  the  party  should  for- 
mally move  the  court  for  a  continuance,  and 
declare  that  he  is  surprised  and  less  ready 
to  proceed  with  the  trial,  whereupon  the 
court,  looking  to  the  nature  of  the  amend- 
ment and  to  all  the  history  of  the  case, 
should  exercise  a  sound  discretion  in  refus- 
ing or  granting  a  postponement  or  continu- 
ance. Such  a  discretion  is  reviewable,  and 
in  this  case  no  abuse  appears. 

3.  Suit  on  account  may  be  maintained  for 
goods  furnished  or  work  done,  though  the 
original  agreement  whereon  the  goods  were 
furnished  or  the  work  was  done  may  be  evi- 
dence by  a  written  contract  Chapman  v. 
Conwell,  1  Ga.  App.  212,  58  S.  B.  137.  Parol 
evidence  is  admissible  to  show  that  the 
terms  of  a  written  contract  have  been  chang- 
ed by  mutual  consent  of  the  parties  since  its 
execution,  exc^t  so  far  as  the  statnte  of 
frauds  may  prevent  such  changes;  and  In 
this  case,  the  contract  having  been  fully 
performed,  any  exception  made  by  the  stat- 
ute of  frauds  Is  not  applicable.  Bogers  v. 
Atkinson,  1  Ga.  12;   Jones  t.  Grantham,  80 
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Ga.  472,  5  a  E.  764 ;  Augusta  Southern  Ry. 
Co.  v.  Smith,  106  Ga.  864  and  cit,  33  S.  Bw  2a 

4.  Usually  grounds  of  a  motion  for  new 
trial  must  be  complete  within  themselves, 
and  must  not  require  reference  to  other  por- 
tions of  the  record  to  complete  them  or  to 
show  the  error  complained  of.  While  the 
trial  court  or  the  reviewing  court  may  look 
to  other  portions  of  the  record,  and  there- 
from hold  that  an  error  duly  assigned  in  a 
ground  of  a  motion  is  not,  in  the  light  of  all 
the  facts,  cause  for  new  trial,  this  in  no  wise 
relaxes  the  requirement  that  the  movant 
must  present  his  grounds  completely  within 
themselves.  This  rule  has  been  applied  by 
the  Supreme  Court  and  by  this  court  so 
often  that  no  citation  of  authority  is  nec- 
essary. Many  of  the  grounds  of  the  motion 
for  new  trial  now  under  review  are  defec- 
tive In  this  respect 

Upon  a  careful  consideration  of  the  whole 
case  we  find  that  a  just  verdict  has  been  ren- 
dered, fully  supported  by  evidence,  and  that 
no  reversible  error  is  shown.  Therefore  the 
Judgment  Is  affirmed. 

(4  Gtau  App.  80) 

SUTTON  V.  MAYOR,  ETC.,  OP  CITY  OF 

WASHINGTON.     (No.  85a) 

(Court  of  Appeals  of  Georgia.    March  16,  1908.) 

1.   JXTDOES— DlSQUAIilFIOATION  TO  ACT. 

That  a  municipal  court  has  previously  tried 
a  case,  which,  upon  the  sustaining  of  a  ceiv 
tiorari,  has  been  returned  for  another  trial,  is 
no  ground  of  disqualification  on  the  part  of  the 
members  of  that  court  from  again  trying  the 


2.  CRIMINAL  Law— FoBMSB  Jeofabot. 

A  plea  of  former  jeopardy,  filed  in  a  mu- 
nicipal court  upon  the  ground  that  the  accused 
has  been  previously  acquitted  or  convicted  upon 
a  charge  of  violating  the  penal  laws  of  the  state, 
may  properly  be  stricken,  although  the  identical 
transaction  is  involved  in  both  cases.  The  act 
may  or  may  not  be  a  violation  of  a  state  law. 
but  may  be  an  infraction  of  that  duty  of  pre- 
serving the  public  peace  and  good  order  enjoined 
by  a  municipal  ordinance. 

[Eld,  Note.— For  cases  in  point,  see  Cent  Diif. 
vol.  14,  Criminal  Law,  %  404.] 

3.  Same— Questions  Not  Passed  on— Vaud- 
ITT  OP  Ordinance. 

The  validity  of  a  municipal  ordinance  can- 
not be  questioned  in  a  higher  court  unless  the 
ordinance  be  first  attacked  in  the  lower  court. 
(Syllabus  by  the  Courtj 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   Jos.  N.  Worley,  Judge. 

Joe  Sutton  was  convicted  of  keeping  in- 
toxicating liquors  for  sale  ^n  the  dty  of 
Washington,  and  he  brings  error.    Afhrmed. 

P.  H.  Colley  and  I.  T.  Irvln,  Jr.,  for  plain- 
tiff in  error.  Wm.  Wynne,  J.  M.  PItner,  and 
R.  C.  Norman,  for  defendant  in  error. 

BU8SELiL»  J.  Joe  Sutton  was  convicted 
by  the  mayor  and  council  of  Washington  of 
keeping  intoxicating  liquors  for  sale  in  said 
city.  In  his  bill  of  exceptions  the  Judgment 
of  the  judge  of  the  superior  court  in  overrul- 
\ng  and  dismissing  his  petition  for  certio- 


rari is  assigned  to  be  erroneous  upon  three 
grounds:  First  Because  the  mayor  and  coun- 
cil were  disqualified  from  hearing  and  de- 
ciding petitioner's  case.  Second.  Because  his 
plea  of  autrefois  acquit  was  erroneously 
stricken.  Third.  Because  the  judgment  of 
guilty  rendered  by  the  mayor  and  council 
against  him  was  unsupported  by  the  facts 
and  the  law,  and  because  the  ordinance  upon 
which  he  was  convicted  was  invalid. 

1.  The  fact  that  the  mayor  pro  tern,  and 
the  city  council  of  Washington  had  previ- 
ously passed  upon  the  case  did  not  disqualify 
them  from  again  trying  it  after  the  certiorari 
was  sustained  and  it  had  been  returned  for 
a  second  trial.  A  trial  before  the  mayor 
and  council  of  a  municipality  is  not  analogous 
to  a  Jury  trial.  Although  the  defendant  can- 
not claim  a  Jury  trial  in  a  municipal  court, 
such  a  trial  is  more  similar  to  a  trial  upon 
both  law  and  facts  before  the  Judge  where 
a  Jury  is  not  demanded.  It  was  held  In  Hol- 
llman  v.  Hawklnsville,  109  Ga.  107,  34  S.  B. 
214,  that  the  mayor  Is  disqualified,  under  the 
provisions  of  section  4045  of  the  Civil  Code 
of  1805,  from  taking  any  part  In  the  trial 
of  an  appeal  to  the  city  council  of  a  case  in 
which  he  presided  as  mayor.  The  reason  for 
this  is  apparent  His  Judgment  is  the  sub- 
ject-matter of  review,  and  the  case  comes 
within  the  express  provisions  of  section  4045. 
But  should  a  case  upon  petition  for  certio- 
rari be  returned  to  any  inferior  Judicatory, 
the  mere  fact  that  the  lower  court  has  here- 
tofore passed  upon  the  case  is  no  ground  of 
disqualification.  The  proceeding  is  one  de 
novo.  No  matter  what  may,  have  been  the 
prior  decision  of  the  lower  court,  a  new  trial, 
which  has  been  ordered  in  the  Judgment  on 
the  certiorari,  Is  not  to  be  considered  as  a 
review  of  the  former  trial.  To  hold  other- 
wise would  be  to  disqualify  any  Judge  who 
has  once  heard  a  case  and  presided  therein. 
And  in  a  case  like  the  present,  If  the  city 
council,  having  once  heard  the  case,  should  be 
disqualified  from  again  hearing  It,  it  might 
be  Impossible  (for  a  long  period  at  least)  to 
again  bring  the  defendant  to  trial.  These 
are  the  views  of  the  majority  of  the  court 
upon  this  point,  and  they  seem  to  be  sup- 
ported by  authority.  Personally  the  writer 
confesses  that  he  Is  rather  convinced  against 
his  will,  and  yields  his  individual  opinion 
with  some  misgivings,  only  because  in  the 
case  now  under  consideration  no  other  con- 
clusion could  have  been  reached,  under  the 
evidence  submitted,  than  that  the  defendant 
is  guilty  as  charged.  To  my  mind  a  trial 
before  a  city  council  partakes  in  some  re- 
spects of  the  nature  of  a  trial  before  a  Jury, 
and  unquestionably  a  Jury  which  has  once 
passed  upon  the  facts  of  a  case  Is  disqualified 
from  again  considering  the  same  case.  It 
has  been  held  that  equity  has  jurisdiction 
In  a  civil  case  where  the  mayor  and  councU 
are  disqualified,  and  this  seems  to  me  to  be 
a  recognition  of  the  principle  that  they  would 
likewise  be  disqualified  in  a  criminal  case. 
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There  being,  however,  no  eiibstltute  proylded 
by  law  for  the  eouncll,  even  if  disqualified  in 
a  criminal  case^  the  evil  of  sustaining  a  con- 
viction, clearly  demanded  by  the  evidence, 
seems  to  me  to  be  less  than  that  of  discharg- 
ing a  violator  of  the  law  who  has  clearly  been 
shown  to  "be  guilty. 

There  was  no  error  in  striking  the  plea 
of  autrefois  acquit  -filed  by  the  defendant 
The  fact  that  he  had  been  previously  ac- 
quitted in  the  city  court  of  Washington  of 
the  ofTense  of  selling  intoxicating  liquor,  al- 
though the  charge  in  that  case  was  for  sell- 
ing it  to  Fanning,  who  testified  before  the 
mayor  and  council  to  the  same  sales  embrac- 
ed in  the  charge  in  the  city  court,  and  that 
were  there  testified  to  by  him,  was  not  svf- 
flcient  to  support  a  plea  of  autrefois  acquit 
"The  same  act  may  constitute  an  offense 
both  against  the  Penal  Code  of  the  state  and 
against  an  ordinance  of  a  municipal  corpora- 
tion, and  both  may  punish  for  it  without 
violating  any  constitutional  principle.  In 
such  a  case  "punishment  for  the  same  act  is 
not  necessarily  punishment  for  the  same  of- 
fense," because  *'when  committed  in  a  city, 
and  when  of  that  class  of  acts  which  tend 
to  disturb  the  local  health,  peace,  and  good 
order,  and  which  therefore  fall  properly 
within  the  scope  of  municipal  jurisdiction, 
an  act  punishable  by  the  general  law  may, 
because  of  its  more  serious  consequences  in 
a  city  than  elsewhere,  constitute  an  addi- 
tional offense  punishable  by  a  municipal  by- 
law as  an  offense  against  the  city.*'  Hood 
V.  Von  Glahn,  88  Ga.  405,  14  S.  EI  564.  See, 
also.  Fountain  v.  Fitzgerald,  2  Ga.  App. 
713,  58  S.  E.  1129.  This  principle  is  recog- 
nized in  all  of  the  ordinances  with  reference 
to  keeping  liquor  for  sale  in  towns  and  cities, 
in  counties  where  by  law  the  sale  of  liquor 
is  prohibited.  The  place  where  the  liquor 
is  kept  for  sale  is  a  distinct  element  entering 
into  the  offense  and  making  it  a  different 
offense  from  the  sale  of  liquor  itself.  It 
might  well  be  conceded  to  be  far  less  det- 
rimental to  the  public  peace  and  good  or- 
der to  keep  liquor  for  sale  in  a  remote  and 
sparsely  settled  section  of  a  county  than 
in  a  portion  of  a  town  or  city  where  the 
idle  are  wont  to  assemble  in  numbers,  and 
are  more  likely  to  create  disturbance. 

If  the  defendant  had  been  convicted  in  the 
city  court  of  Washington,  instead  of  having 
been  acquitted,  this  very  difference  to  which 
we  have  alluded  would  have  rendered  a  plea 
of  autrefois  convict  valueless  as  a  defense, 
and  the  value  of  a  plea  of  autrefois  acquit 
can  very  well  be  tested  by  estimating  the 
legal  Effect  of  a  plea  of  autrefois  convict  up- 
on an  opposite  finding  from  that  rendered. 
The  "same  transaction"  test  is  applicable 
only  in  courts  of  the  same  jurisdiction;  and 
while  it  fa  possible  for  the  Legislature,  by  ex- 
press grant,  to  confer  upon  municipal  courts 
the  right  to  punish  for  violations  of  the  pe- 
nal laws  of  the  state,  ordinarily  they  are  not 
<Hothed  with  such  power.     For  this  reason 


the  same  transaction  test  cannot  be  applied 
to  a  judgment  based  upon  a  municipal  ordi- 
nance and  a  judgment  of  guilty  In  the  city 
court,  and  a  plea  In  bar  in  either  court,  1mi»- 
ed  upon  the  fact  that  the  transactioii    for 
which  the  defendant  has  already  been  tried 
in  one  court  or  the  other  is  Identical  in  fact 
with  that  upon  which  he  is  again  about  to 
l>e  tried,  affords  no  ground  of  defense.      A 
conviction  ip  a  mayor's  court  under  a   mu- 
nicipal ordinance  for  disturbing  the  pe&ce 
will  not  protect  the  accused  from  a  subse- 
quent prosecution  in  the  state  court  for  as- 
sault and  battery,  even  though  the  identical 
transaction  be  involved  in  both  cases.     Nor 
will  an  acquittal  in  a  state  court  on  a  charge 
of  assault  and  battery  protect  the  accused 
from  a  subsequent  prosecution  for  disorder- 
ly conduct  under  a  munii:;lpal  ordinance.     I>e 
Graffenreld  v.  State,  72  Ga.  212;  McRea  t. 
Mayor,  etc.,  59  Ga.  160,  27  Am.  Rep.   390. 
It  has  also  been  held  that  a  conviction   In 
the  mayor's  court,  under  an  ordinance  for- 
bidding the  retailers  of  spirituous  liquors  to 
allow  persons  to  assemble  at  their  places 
of  business  on  Sunday,  is  not  a  bar  to  a 
subsequent  prosecution  for  keeping  open    a 
tippling   house  on  the  Sabbath.     Purdy    ▼. 
State,  68  Ga.  295.    As  said  by  Judge  Bleck- 
ley in  McRea  v.  Mayor,  supra:  **In  the  trial 
had  before  the  state  tribunal  the  prisoner's 
conduct   Was  compared   with   the   General 
Penal  Code  of  the  state,  and  was  found  not 
to  be  violative  of  that  Code.    In  the  trial  be- 
fore the  mayor  the  same  conduct  was  com- 
pared with  the  city  ordinances  of  Americus. 
Disorderly  conduct  in  fighting  may  Include 
an  assault  and  battery  by  the  particular  par- 
ty to  the  fight  who  happens  to  be  on  trial,  or 
it  may  not.    In  this  instance  it  did  not.    Tliat 
much  was  ascertained  by  the  acquittaL    But 
the  city  was  concerned  with  the  alleged  crim- 
inal prosecution,  not  as  an  assault  and  bat- 
tery, but  as  disorderly  conduct  within  the 
limits  of  a  municipal  corporation,  where  the 
preservation  of  good  order  is  matter  of  local 
police.      •      •      •      Municipal    government 
stands  between  the  family  and  the  state. 
Police  ordinances  are  at  once  family  rules 
on  a  large  scale  and  state  laws  on  a  small 
scale.     The  state  may  deal  only   with  the 
central  element  of  a  transaction  which  is 
fringed  all  round  with  adjuncts  that  ought 
to  be  prohibited  by  ordinances  as  highly  mis- 
chievous to  the  quiet  of  municipal  society.** 
It  is  strongly  urged  that  the  defendant  was 
acquitted  In  the  dty  court,  although  Howard 
F'annlng  there  testified  to  the  same  facts  to 
which   he  testified    before  the   mayor  and 
council.     We  need  not  attempt  to  explain 
why  the  witness  was  disl>elieved  in  one  forum 
and  believed  in  another ; .  for,  though  we  are 
unable  to  explain  the  phenomenon,  the  find- 
ing of  the  jury  and  of  the  council,  though 
their  findings  are  different,  each  is  cooclu- 
slve,  BO  far  as  .the  facts  are  concerned.    As 
far  as  our  jurisdiction  extends  in  this  case 
is  to  hold  that  there  Was  no  error  In  striking 
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tlie  defendant's  plea  In  the  trial  bow  under 
oonsidetatlon.  Selling  liquor  contrary  to  the 
law  of  the  state  is  one  offense  and  is  punish- 
able by  the  state.  Keeping  liquor  for  illegal 
sale  is  another  and  a  different  offemse,  and 
Ib  punishable,  if  at  all,  by  municipal  ordi- 
nances. The  two  offenses  are  absolutely  sepa- 
rate and  distinct  Paulk  v.  Mayor  of  Syca- 
more, 104  6a.  24.  30  S.  E.  417.  41  L.  R.  A. 
772,  69  Am.  St  Rep.  128;  Hood  v.  Griffin, 
113  6a.  190,  38  S.  EL  409. 

3.  The  third  exception  complains  that  the 
finding  of  guilty  was  mot  supported  by  the 
evidence  and  law,  because  the  ordinance  upon 
which  the  petitioner  in  certiorari  was  con- 
yicted  is  invalid.  A  contention  is  made  in 
the  briefs  as  to  whem  the  defendant's  plea 
was  stricken.  We  think  it  Immaterial  at 
what  stage  of  the  trial  the  council  struck 
this  plea.  It  was  properly  stricken.  But 
the  striking  of  the  plea  of  former  Jeopardy 
could  not  have  prevented  the  introduction  of 
any  evidence  which  the  defendant  desired  to 
present  in  support  of  his  plea  of  mot  guilty. 
At  least,  there  is  no  complaint  that  the  plain- 
tiff in  error  offered  any  evidence  which  was 
rejected.  It  appears  that  before  the  council 
the  plaintiff  in  error  was  content  to  rely  upon 
the  plea  of  former  Jeopardy  alone,  and  to 
waive  the  right  to  disprove,  if  he  could,  the 
testimony  of  Panning,  wliich  showed  his  guilt 
of  the  charge.  The  evidence,  as  it  appears 
in  the  record,  fully  authorized  the  finding  of 
the  council.  Nor  is  there  any  merit  in  the 
complaint  that  the  ordinance  umder  which  the 
plaintiff  in  error  was  found  guilty  is  invalid. 
Two  ordinances  jjpon  this  subject  appear  in 
the  record,  and,  other  .than  the  general  as- 
Blgnmemt  that  the  ordinance  is  invalid,  it  is 
not  alleged  upon  what  ground  or  in  what  re- 
spect such  invalidity  consists.  We  would  be 
left  to  grope  in  the  dark  if  we  could  consider 
this  assignment,  because  no  specific  defect  Is 
pointed  out  It  is  stated  in  the  answer  how- 
ever, that  (no  point  was  made  on  the  ordi- 
nances in  the  trial  court,  and,  of  course,  they 
cannot  now  be  challenged  here.  The  convic- 
tion will  be  presumed  to  be  in  accordance 
with  the  ordinance,  and  the  ordinance  will 
be  presumed  to  be  valid. 

Judgment  affirmed. 

(4  Oft.  A]>pw  69) 

JOHNSON  V.  STATE.     (No.  967.) 
(Oonrt  of  Appeals  of  Oeorgia.    March  16.  1908.) 

1.  HoMiciOK— Manslauohtbr—Suddkr  Qxtab- 

BEL. 

Where  two  men  suddenly  fall  out  and  quar- 
rel, and  draw  knives  and  fight  and  one  kills  the 
other  by  stabbing  him,  the  offense  is  voluntary 
manslaughter.     6ann  v.  State,  30  6a.  67. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diic. 
vol.  26,  Homicide,  H  86,  87.] 

2.  GanaNAi.   Law— Instbuotion»— Nbcbse^itt 
ov  Waitten  Request. 

The  theory  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  arises  solelv 
from  the  statement  of  tbe  accused  and  is  in 
oon^ict  with  the  evidence.  The  court,  therefore, 
wtfl  not  bound  to  five  in  charge  the  law  of  in- 


voluntary manslaughter,  in  tbe  absence  of  a 
timely  and  pertinent  written  request  Hardin 
V.  State^  107  ea.  7ia  33  S.  E.  700;  Richards 
V.  State;  114  6a.  834,  40  S.  E.  1001 :  Baker  v. 
State,  111  6a.  141,  36  S.  E.  607. 

SEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14,  Criminal  Law,  §  ^07.] 

S.  Same— Writ    op    E3brob— Review— Habm- 

LES8    EBBOB   —   FaILUBE   TO    6IVB    INBTBUO- 
TIONS. 

While  there  can  be  neither  murder  nor 
voluntary  -  manslaughter  without  an,  intent  to 
kill,  yet  where  the  weapon  used  was  a  pocket 
knife,  and  the  defendant  stabbed  the  deceased  in 
the  neck  with  it,  an  intent  to  kill  may  be  pre- 
sumed, and  it  was  harmless  error  not  to  charge 
specifically  that  the  evidence  must  show  an  in- 
tent to  kill,  especially  in  the  absence  of  a  time- 
ly written  request.  Jones  v.  State,  29  6a. 
608;    Lawrence  v.  State,  68  6a.  289. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  f  721.] 

4.  Homicide— Instructions. 

Error  is  assigned  on  the  following  charge: 
''If  the  defendant  killed  the  deceased,  and  if 
there  was  no  necessity  for  the  defendant  to  kill 
the  deceased  to  save  the  life  of  the  defendant 
and  if  the  circumstances  were  not  sufficient  to 
excite  the  fears  of  a  reasonable  man  that  the 
deceased  was  intending  by  violence  or  surprise 
to  take  the  life  of  the  defendant,  and  if  the 
killing  was  unjustifiable  and  unlawful,  then  de- 
fendant would  be  guilty  of  voluntary  man- 
slaughter." This  charge  contains  no  prejudicial 
error  to  the  defendant,  who  was  convicted  of 
voluntary  manslaughter. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
26»  Homicide,  U  649-656.] 

5.  CanciNAL   Law— Inbtbuctions— Habmless 
Ebbob. 

The  definition  of  reasonable  doubt  given 
by  the  court  in  the  instructions  to  the  jury  was 
inapt  and  probablv  did  not  enlighten  them  as 
to  the  meaning  of  the  term.  The  evidence,  how- 
ever, clearly  supporting  the  verdict  for  volun- 
tary manslaughter,  the  error  was  immaterial 
and  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3154-8169;  vol.  14. 
Criminal  Law,  §{  1904-1922.] 

6.  HoMioinE— Evidence. 

No  material  or  reversible  error  was  commit- 
ted, and  the  verdict  is  supported  by  the  evi- 
dence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Oglethorpe  Coun- 
ty ;  Job.  N.  Worley,  Judge. 

Boston  Johnson  was  convicted  of  voluntary 
manslaughter,  and  he  brings  error.    Afllnned. 

Sibley  &  McWhorter,  for  plaintiff  in  error. 
David  W.  Meadow,  SoL  Gen.,  for  the  Stata 

HILL,  (X  J.    Judgment  affirmed* 


(4  Oa.  App.  52) 
HENDERSON  et  al.  v.  HUGHES.  (No.  938.) 
(Court  of  Appeals  of  Georgia.    March  16^  1908.) 

1.  Landlobd   and  Tenant— Lixn  fok  Sup- 
PUES— Statute  of  Frauds. 

While  a  landlord  has  no  lien  for  supplies 
furnished  by  another  to  his  tenant  and  cannot 
acquire  a  lien  by  voluntarily  assuming,  without 
the  consent  of  the  tenant  liability  for  supplies 
to  be  furnished,  nor  obtain  a  lien  for  any  pre- 
existing debt  for  supplies,  nor  as  sure^  for  pay- 
ment of  his  tenant's  debt  for  supplies,  still  he 
is  entitled  to  his  lien  for  supplies,  where,  at  the 
request  or  with  the  consent  of  the  tenant  he  di- 
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recta  the  fumishini;  of  supplies  to  the  tenant 
by  an  agent,  and  assumes  sole  liability  for  the 
debt  thus  created.  In  such  case  the  authority 
to  sell  to  the  tenant,  j;! yen  by  the  landlord  to  t^e 
merchant,  is  an  original  undertaking,  and  not  an 
agreement  to  pay  the  debt  of  another,  and  the 
supplies  are  indirectly  furnished  by  the  landlord, 
through  the  merchant  as  his  agent,  instead  of  be- 
ing directly  delivered  by  his  hands. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
▼01.  32,  Landlord  and  Tenant,  f  989.] 

2.  SAiat-M^uEffriON  roB  Jury. 

The  question  as  to  whether  certain  supplies 
were  furnished  by  the  landlord  or  by  another, 
being  a  matter  of  fact  for  determination  by  the 
jury,  and  there  being  sufficient  evidence  to  au- 
thorize a  verdict  foreclosing  a  landlord's  lien,  it 
was  not  error  to  overrule  the  motion  for  new 
trial.  . 
(Syllabus  by  the  Ck>urt.) 

E>rror  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge.  . 

Action  by  D.  Q.  Hughes,  Jr.,  against  Henry 
Henderson  to  foreclose  a  landlord's  lien.  The 
Sam  Weichelbaum  Company  intervened.  The 
cases  were  consolidated.  Judgment  for  plain- 
tiff, and  Henderson  and  interveners  bring  er- 
ror.   Affirmed. 

N.  J.  Hawkins,  for  plaintiffs  in  error.  W. 
C.  Davis,  for  defendant  in  error. 

BUSSBLLv  J.  D.  Q.  Hughes  foreclosed 
a  landlord's  lien  against  Henderson,  his  ten- 
ant, in  the  city  court  of  Dublin.  It  was  lev- 
ied upon  crops  raised  on  the  rented  prem- 
ises. To  the  foreclosure  Henderson  filed  bis 
counter  affidavit,  denying  the  existence  of 
the  plaintiff's  lien,  and  the  Sam  Weichel- 
baum Company  intervened,  under  section 
2769  of  the  CivU  Code  of  1895,  and  by  coun- 
ter affidavit  denied  the  validity  and  existence 
of  the  lien  claimed  by  the  plaintiff,  and 
claimed  that  the  proceeds  of  the  property 
should  be  applied  to  the  payment  of  a  mort- 
gage given  to  that  company  by  Henderson 
for  supplies  furnished  by  It  to  make  the 
crops.  By  consent  of  parties  the  two  cases 
were  consolidated,  and  tried  together.  The 
jury  found  a  verdict  for  $342.67,  principal, 
with  Interest  and  costs  in  favor  of  the  plain- 
tiff, Hughes,  and  the  defendants  excepted  to 
the  ruling  of  the  court  in  refusing  a  new 
trial,  based  upon  the  general  grounds. 

It  is  undoubtedly  true  that  a  landlord  can- 
not take  a  lien  for  supplies  already  furnish- 
ed to  his  tenant  by  a  third  person  on  the  ten- 
ant's credit  Elliott  v.  Parker,  ^4  Ga.  620, 
20  S.  B.  106.  Consequently  a  special  con- 
tract for  such  a  lien,  even  though  executed 
by  a  tenant  in  writing,  and  though  the  spe- 
cial contract  was  agreed  upon  and  the  writ- 
ing prepared  for  execution,  and  the  assign- 
ment of  it  promised  before  the  supplies  were 
furnished,  has  no  validity  as  against  other 
creditors  of  the  tenant  The  specific  holding 
in  the  Elliott  Case,  supra,  was  that  do  lien 
which  a  landlord  can  assign  can  be  created 
except  by  special  contract  In  writing.  It  is 
equally  true  that  a  landlord  has  no  lien  for 
supplies  purchased  by  his  tenant  from  a  mer- 
chant, and  for  the  payment  of  which  a  land- 


lord is  a  mere  security.  Brimberry  t.  Mans- 
field, 86  Ga.  792,  13  S.  B.  132;  Bodgem  v. 
Black,  99  Ga.  139,  25  S.  E.  23;  Scott  v. 
Pound,  61  Ga.  579;  Swann  v.  Morris,  83  Ga. 
143,  9  S.  B.  767.  These  are  the  two  prop- 
ositions on  which  the  plaintiffs  in  error  plant- 
ed their  case,  and  the  evidence  might  have 
authorized  the  jury,  upon  this  view,  to  find 
a  verdict  against  the  plaintiff  in  the  court 
below,  instead  of  in  his  favor.  It  must  be 
borne  in  mind,  however,  that  in  the  Elliott 
Case  neither  landlord  nor  tenant  was  a  party 
thereto,  and  the  single  question  involved  was 
whether  an  alleged  lien,  transferred  by  .the 
landlord,  Veal,  to  Elliott,  and  which  admit- 
tedly had  not  been  executed  in  writing  or 
transferred  by  the  landlord  until  after  all 
the  goods  had  been  furnished,  was  superior 
to  a  Judgment  obtained  by  Parker  against 
the  tenant.  King.  This  is  not  the  question 
involved  in  the  present  case.  The  issue  in 
the  case  at  bar  was,  whether  Hughes,  the 
landlord,  or  Thomas,  the  storekeeper,  fur- 
nished Henderson,  the  tenant,  supplies  to 
make  the  crop  of  1906.  It  is  significant,  how- 
ever, that  in  the  case  of  Elliott  v.  Parker, 
the  fact  is  brought  out  (page  621  of  M  Ga., 
page  106  of  20  S.  E.)  that  the  goods  were 
sold  to  the  tenant,  King,  and  not  to  Veal  tor 
King  by  Elliott  In  Bodgers  v.  Black,  supra, 
the  Supreme  Court,  •while  reiterating  the  rule 
that  "a  landlord  is  not  entitled  to  a  lien 
upon  his  tenant's  crop  for  supplies,  unless 
the  same  are  furnished  by  the  landlord  him- 
self," held  unequivocally  that  **if  the  tenant 
signed  a  promissory  note  for  the  price  of  the 
supplies,  and  the  landlord;  though  he  may 
have  indorsed  the  sa'me  or  signed  it  as  sure- 
ty (doing  this  with  the  tenant's  consent),  was. 
In  fact,  the  real  purchaser,  he  would  be  en- 
titled to  his  lien;  the  truth  of  the  matter 
being  a  question  for  the  jury."  In  Scott  v.' 
Pound,  supra,  it  was  held  that  the  landlord 
must  furnish  the  tenant,  and  not  merely  l)e- 
come  the  tenant's  surety  for  the  price  to  some 
other  person  by  whom  they  are  sold  to  the 
tenant  And  this  is  perhaps  the  strongest 
statement  of  that  side  of  the  issue.  In 
Brimberry  v.  Mansfield,  supra,  '•furnishing'* 
was  defined,  and  it  was  held  that  if  the  land- 
lord ordered  the  supplies  upon  his  own  cred- 
it, and  in  that  manner  furnished  them  to 
his  tenant,  he  would  be  entitled  to  a  lien 
therefor.  In  Fargason  v.  Ford,  119  Ga.  845. 
46  S.  B.  431,  the  landlord  furnished  the  de- 
fendant money  only,  and  was  held  to  have 
a  lien  under  section  2800  of  the  Code,  and 
in  this  comparatively  recent  decision  the 
case  of  Swann  v.  Morris,  supra,  was  distin- 
guished, and  attention  was  called  to  the  fkct 
that  In  the  Swann  Case  the  ''landlords  did 
not  sell  or  furnish  the  guano  to  the  tenant 
but  sold  it  to  him  as  agents  for  another,  and 
took  a  note  for  the  price  of  the  same,  pay- 
able to  their  principal,  which  they  subse- 
quently paid,  and  then  sought  to  foreclose  a 
Hen  upon  the  tenant's  crop." 
We  take  It  then  that  the  law  la  well  settled 
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that  a  landlord  has  no  lien  for  supplies  fur* 
nlsbed  to  aid  in  making  a  crop,  it  they  are 
furnished  by  another  or  if  they  are  furnished 
without  the  tenant's  consent,  or  the  debt  is 
assumed  by  the  landlord  without  the  tenant's 
consent;  nor  has  the  landlord  any  lien  for 
articles  he.  may  furnish  in  his  capacity  as  a 
mere  agent  for  another.  The  articles  fur- 
nished in  the  latter  case  are  really  supplied 
by  a  third  person,  the  principal,  whose  agent 
the  landlord  is.  A  mere  suretyship  assumed 
by  the  landlord  to  guarantee  the  payment  of 
a  pre-existing  debt  of  the  tenant,  though 
it  be  for  supplies,  will  not  entitle  the  land- 
lord to  foreclose  a  lien  for  supplies.  But, 
on  the  other  hand,  If  supplies  are  furnished 
at  the  instance  of  the  landlord  by  a  mer- 
chant to  his  tenant  upon  a  previous  under- 
standing with  the  tenant  that  the  supplies 
shall  be  bo  furnished,  and  the  landlord'  is 
responsible  for  the  payment  of  the  debt  thus 
created,  the  landlord  is  entitled  to  foreclose 
a  lien  for  any  supplies  necessary  to  make  the 
crop,  and  for  which  he  himself  undertook  to 
pay  the  dealer,  with  the  knowledge  and  as^ 
sent  of  the  tenant  Boyce  v.  Day,  8  Qa.  App. 
275,  59  S.  B.  d30.  As  ruled  in  the  case  of 
Rodgem  t.  Black,  supra,  it  is  an  Issue  of 
fact  for  the  jury  whether  the  landlord  or 
some  one  else  furnished  the  supplies  in  ques- 
tion, or  any  portion  thereof.  There  Is  no 
complaint  that  this  issue  was  not  fully  and 
clearly  submitted  to  the  Jury  by  the  trial 
judge,  and,  while  Henderson  emphatically  de- 
nied making  any  agreement  with  his  landlord 
with  reference  to  the  sapplies,  and  while  the 
account  was  charged  on  Thomas'  books  to 
Henderson,  and  not  to  Hughes,  and  while 
Thomas  took  a  mortgage  from  Henderson  to 
secure  the  debt,  the  evidence  in  behalf  of 
the  plaintiff  fully  authorized  the  verdict  ren- 
dered, and,  though  it  appears  that  the  testi- 
mony In  behalf  of  the  defendants  would  have 
justified  a  finding  in  behalf  of  the  counter 
affidavit,  the  jury  gave  the  preference  to  the 
plaintiff's  theory  of  the  case  and  the  evidence 
in  Its  support  There  seems  to  have  been 
no  evidence  contradicting  the  amount  of  the 
indebtedness  claimed  by  Hughes  after  de- 
ducting a  credit  of  $50.  The  plaintiff  testi- 
fied that  the  defendant  Henderson  was  his 
tenant  in  the  year  1006,  and  had  rented  some 
of  his  land  for  that  year ;  that  on  the  same 
place  Mr.  J.  G.  Thomas  conducted  a  store, 
and  he  arranged  with  him,  with  the  consent 
of  Henderson,  to  furnish  him  and  his  other 
tenants  with  the  necessary  supplies  to  make 
the  crop  for  the  year  1906.  He  testified  posi- 
tively that  he  did  not  stand  security  for  what 
Thomas  was  to  furnish,  but  agreed  to  pay  it 
himself,  and  authorized  Thomas  to  furnish 
Henderson  at  his  expense,  asking  him  to 
charge  what  each  tenant  got  to  the  tenant, 
and  not  to  him  (Hughes),  to  obviate  the  land- 
lord's keeping  a  set  of.  books.  Thomas  testi- 
fied, that  he  looked  to  Hughes  for  payment; 
that  in  taking  the  mortgage  to  partly  secure 
the  debt  and  in  all  other  transactions  with 


relation  to  the  mfitter  he  acted  for  Hughes. 
This  evidence  would  have  authorized  the 
Jury's  verdict,  and  we  have  no  power  to  set 
aside  a  verdict  "which  is  authorized  by  the 
evidence,  where  no  error  of  law  has  been 
committed.' 
Judgment  affirmed. 

HILL,  a  J.,  disqualified. 


(4  Oa.  App.  56) 
ARNOLD  V.  ADAMS.     (No.  939.) 
(€k>art  of  Appeals  of  Georgia.    March  16,  19U8.) 

1.  AooouNT,  Action  On— Bvidencb— Admissi- 
BiLrrv. 

A  witness  testifying  by  interrogatories  to 
the  correctness  of  an  account,  as  to  the  Items 
of  which  he  has  personal  knowledge,  may  in- 
clude as  a  part  of  his  testimony  a  copy  of  the 
account,  thereby  identifying  the  subject-matter 
of  his  testimony. 

2.  Warr  of  Ebrob— Review— Pbesumftions— 
Admissibilitt  of  Evidence. 

^'An  objection  that  a  document  offered  In 
evidence  was  not  admissible,  because  the  execu- 
tion of  the  same  was  not  proved  as  required  by 
law,  being  overruled,  the  presumption  Is  that 
the  execution  was  duly  proved,  unless  the  con- 
trary affirmatively  appears  either  by  an  au- 
thentic statement  that  there  was  no  evidence  of 
execution  or  by  setting  out  such  evidence  on 
that  subject  as  was  adduced  to  tbe  presiding 
judge.     Mere  preliminary  evidence  upon  such  a 

Question  is  not  for  insertion  in  the  brief  of  evi- 
ence  requisite  to  support  a  motion  for  a  new 
trial.  Consequently  Its  absence  from  the  brief 
does  not  warrant  the  conclusion  that  the  over^ 
ruled  objection  should  have  been  sustained." 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  8,  Appeal  and  Error,  H  8673-^678.] 

8.  Pbincipai*  and   Agent  —  Evidence  of 

Agency— Admissibility. 

Where  there  is  a  conflict  in  the  evidence  as 
to  whether  a  third  person  was  agent  for  one  of 
the  parties,  the  court  may  admit  testimony  as 
to  transactions  with  the  alleged  agent,  and  sub- 
mit it  to  the  jury,  with  appropriate  instruc- 
tions as  to  its  relevancy  being  conditioned  upon 
their  finding  that  the  agency  did,  in  fact,  exist. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  ff  87,  88.] 
4.  Writ  of  Error  —  Review  —  Harmless  Br- 

BOB— ADMia3I0N   OF  EVIDENCE. 

Minor  and  inmiaterial  errors  in  the  admis- 
sion of  testimony  will  not  work  the  reversal  of 
a  verdict  fully  supported  by  the  evidence. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  8,  Appeal  and  Error,  f|  4153-4160.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Morgan  Coun- 
ty;   H.  G.  Lewis,  Judge. 

Action  between  Wood  Arnold  and  A.  H. 
Adams.  From  the  Judgment,  Arnold  brings 
error.    Affirmed. 

George  &  Anderson,  for  plaintifT  in  error. 
Percy  Middlebrooks  and  M.  CL  Few,  for  de- 
fendant in  error. 

POWELL,  J.  1.  A  witness  who  testifies 
as  to  the  correctness  of  an  account  sued  on 
consisting  of  several  items  of  goods  furnished 
to  the  defendant  may,  after  showing  that  he 
has  personal  knowledge  of  the  oorreetness 
of  each  item,  attach  a  copy  of  the  account 
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with  due  reference  thereto  as  an  exhibit  to 
his  interrogatories.  The  copy  of  the  ac- 
count is  thus  simply  a  part  of  the  means  by 
which  the  witness  presents  the  facts  to  which 
he  testifies.  The  fact  that  the  witness  may 
have  refreshed  his  memory  from  his  books 
or  from  any  other  source  or  that  the  exhibit, 
which  embodies  the  substance  of  his  testi- 
mony, is  a  literal  copy  from  his  books,  does 
not  render  the  testimony  inadmissible,  if 
after  all,  the  witness  testifies  to  the  correct- 
ness of  the  same  from  his  own  knowledge, 
memory,  and  recollection. 

2.  A  ground  of  the  motion  for  a  new  trial 
complains  that  the  court  admitted  in  evi- 
dence a  certain  telegram  on  the  ground  that 
its  execution  by  the  defendant,  by  whom  it 
is  purported  to  have  been  signed,  was  not 
proved.  This  ground  of  the  motion  does  not 
recite  any  of  the  preliminary  evidence  heard 
by  the  court  as  to  the  authenticity  of  this 
telegram,  or  as  to  whether  the  defendant 
signed  it  The  second  headnote,  which  is 
copied  literally  from  the  case  of  Kelly  v. 
Kauflfman  Milling  Co.,  92  Ga.  105,  18  S.  B. 
363,  fully  disposes  of  this  assignment  of  er- 
ror. 

8.  Where  there  Is  evidence  pro  and  con  as 
to  whether  a  named  person  was  or  was  not 
the  agent  of  the  defendant,  and  the  plaintifT 
offers  to  prove  transactions  and  communica- 
tions with  such  alleged  agent  dum  fervet 
opus,  it  is  proper  for  the  court  to  submit  all 
the  evidence  to  the  jury  letting  the  question 
of  the  effect  to  be  given  to  these  communi- 
cations and  transactions  with  the  agent  abide 
their  determination  of  the  preliminary  ques- 
tion as  to  whether  the  alleged  agent  was,  in 
fact,  authorized  to  act  for  the  defendant  in 
the  given  transaction.  In  this  case  there 
was  evidence  that  the  defendant  had  admit- 
ted that  the  person  placing  orders  with  the 
plaintiff  for  a  portion  of  the  goods  was,  in 
fact,  authorized  by  him  to  place  those  orders. 
Therefore  the  court  properly  submitted  the 
whole  matter  to  the  jury,  including  memo- 
randa and  declarations  made  by  the  alleged 
agent  in  placing  the  orders. 

4.  The  court  allowed  the  plaintiff  to  tes- 
tify that  he  knew  that  the  defendant  had  re- 
ceived the  goods  which  he  had  sent  him  by 
express,  for  that  otherwise  the  express  com- 
pany would  have  returned  them.  Considered 
alone,  this  would  seem  to  be  a  violation  of 
the  rules  of  evidence.  However,  under  the 
facts  of  this  case,  if  it  were  error,  it  was 
harmless,  because  the  plaintiff  did  not  have 
the  burden  of  showing  delivery  to  the  defend- 
ant in  person,  but  merely  of  showing  deliv- 
ery to  the  transportation  company;  and  this 
he  did.  If  the  case  were  very  doubtful  and 
close,  such  an  error  might  authorize  a  re- 
versal on  the  theory  that  it  tended  to  con- 
fuse the  issues  and  to  improperly  influence 
the  jury  hi  their  finding;  but  certainly  It 
would  be  a  prostitution  of  the  powers  of 
this  court  to  overrule  the  judgment  of  the 
trial  court  refusing  a  new  trial  upon  an  er- 


ror so  slight  as  this  In  a  case  where  the  esvU 
dence  so  strongly  preponderates  in  favor  of 
the  verdict  The  plaintiff,  most  probably  in 
doubt  as  to  whether  he  had  made  sufficient 
proof  of  two  items  in  the  account,  wrote  off 
from  his  judgment  the  amount  recovered  for 
them.  Some  of  the  grotmds  of  the  motlcm 
for  a  new  trial  complain  of  the  admission 
of  testimony  tending  to  support  these  itemsL 
If  there  was  error  in  any  of  these  rulings, 
the  plaintiff's  action  in  writing  oiS  from  lila 
judgment  of  recovery  has  cored  it 
Judgment  affirmed. 

(4  Go.  App.   67 

RAT  V.  STATE.    (No.  088.) 
(Court  of  Appeals  of  Georgia.    Bfarch  16*  1906w> 

1.  Larceny— Indictment— Ownership— Vabi- 

ANCE.^ 

In  prosecutions  for  larceny,  if  the  owner- 
ship of  the  stolen  property  is  unknown  to  the 
grand  jury,  it  may  be  so  charged  in  the  indict- 
ment; but,  if  it  appears  upon  the  trial  that  it 
was  in  fact  Icnown  or  that  in  the  exercise  of 
reasonable  inquiry  it  might  have  been  ascertain- 
ed with  such  certainty  as  would  have  justified 
the  grand  jury  in  asserting  it,  there  is  a  fatal 
variance.  However,  If  it  was  unknown  to  the 
grand  jury  at  the  time  of  their  action  on  the 
case,  its  subsequent  discovery  and  proof  on  tlie 
trial  will  not  constitute  such  a  variance. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Di£- 
vol.  32,  Larceny,  §  120.] 

2.  Same— Corpus  Delicti. 

The  corpus  delicti  of  a  larceny  may  be  pror- 
ed  by  circumstantial  evidence. 

[Eid.  Note. — For  cases  in  point,  see  Cent.  Dic- 
vol.  32,  Larceny,  f  149.] 

8.  Criminal  Law  —  Bvidencb  —  Othkb  Of- 
fenses. 

As  a  general  rule  in  the  prosecution  of  a 
particular  crime,  evidence  tending  to  show  that 
the  defendant  has  committed  other  offenses  is 
not  admissibie;  but,  where  the  testimony  of- 
fered has  a  distinct  relevancy  to  the  case  on 
trial,  it  is  not  inadmissible  merely  becanse  It 
also  tends  to  show  the  defendant's  connection 
with  some  other  criminal  transaction. 

[Ed.  Note.->For  cases  in  point,  see  Cent.  Dis. 
vol.  14,  Criminal  Law,  H  822-835.] 

4.  Save— Haricless  Errors. 

Minor  and  immaterial  errors  in  the  admis- 
sion of  testimony  will  not  work  a  reversal. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Di» 
vol.  15,  Criminal  Law,  f  3137.] 

6.  Same— New  Trial— Examination  of  Wit- 
nesses. 

Trial  judges  should  usually  leave  the  es- 
amination  of  witnesses  to  the  attorneys  conduct- 
ing the  case.  However,  when  the  record  falls  to 
show  any  prejudice  to  the  complaining  party,  a 
new  trial  will  not  be  granted  because  the  judge 
asked  questions  of  witnesses. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2187.] 

(Syllabus  by  the  Court) 

Error  flrom  Superior  Court,  Dougherty 
Connty;   W.  N.  Spence^  Judge. 

Frank  Ray,  alias  W.  M.  Moore,  was  con- 
victed of  larceny,  and  brings  error.    Affirmed. 

J.  W.  Walters  &  Sons,  for  plaintiff  in  er- 
ror.   W.  E2.  Wooten,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  The  defendant  was  charged 
in  the  Indictment  with  having  stolen  a  hale  of 
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lint  cotton;  *tlie  marks,  brands,  and  owner 
being  to  the  grand  Jurors  unknown."  It  was 
shown  tbat  he  was  an  employ^  of  a  compress 
company  at  Albany.*  His  true  name  was 
Frank  Ray.  He  caused  a  negro  drayman  to 
take  a  bale  of  cotton  from  the  compress  yard 
to  a  warehouse.  It  bore  a  tag  in  the  name 
of  W.  M.  Moore,  and  was  stored  in  the  ware- 
house under  that  name.  He  called  at  the 
warehouse,  and  in  the  name  of  Moore  sold 
the  cotton,  taking  in  payment  a  check  payable 
to  W.  M.  Moore,  which  he  indorsed  in  tbat 
name  and  collected  at  the  bank.  He  sold  and 
collected  for  two  or  three  other  bales  of  cot- 
ton in  similar  name  and  manner  during  the 
same  season.  He  was  not  a  cotton  planter 
or  anything  of  that  kind,  but  was  a  mere 
compress  foreman.  The  compress  company 
had  no  customer  by  the  name  of  W.  M. 
Moore,  and  no  such  man  was  known  in  the 
community.  About  the  time  the  bale  of  cot- 
ton in  question  was  sold  Carter  &  Patterson, 
of  Sylvester,  6a.,  had  sent  a  car  load  of  cot- 
ton to  the  compress  at  Albany  for  compress- 
ing. The  defendant  checked  it  out,  and  re- 
loaded it  for  shipment  to  Savannah.  Upon 
reloading,  the  number  of  bales  checked  up 
all  right,  but  later  a  bale  of  cotton  purport- 
ing to  be  of  this  shipment  was  returned  from 
Savannah  showing  that  it  was  composed  of 
compress  "sweepings,"  and  not  of  cotton  of 
the  character  sent  by  Carter  and  Patterson 
to  the  compress  at  Albany.  In  this  bale  were 
found  certain  tags,  etc.,  which  indicated  that 
the  '^sweepings"  came  from  the  floor  of  the 
Albany  compress.  In  the  course  of  a  year's 
run  several  bales  of  these  sweepings  would 
accumulate  at  the  compress,  and  it  frequently 
devolved  upon  the  defendant  as  one  of  his 
duties  to  bale  them.  When  the  bale  of  cot- 
ton alleged  to  have  been  stolen  was  delivered 
l^y  the  defendant  to  the  drayman  to  be  car- 
ried to  the  warehouse,  a  piece  of  the  bag- 
ging had  been  cut  entirely  away  from  the 
bale  at  the  place  where  the  mark  or  brand 
is  usually  stamped.  The  defendant  offered 
no  explanation,  introduced  no  testimony,  and 
made  no  statement  He  was  convicted;  and, 
his  motion  for  a  new  trial  having  been  over- 
ruled, he  brings  error. 

1.  That  the  defendant  stole  the  bale  of  cot- 
ton in  question  admits  of  but  little,  if  any, 
doubt.  It  is  not  one  of  those  close  cases  in 
which  slight  error  might  warrant  the  grant 
of  a  new  trial.  The  defendant  presses  the 
point  that  the  indictment  alleges  that  the 
ownership  of  the  cotton  was  unknown,  when, 
as  a  matter  of  fact,  the  state's  testimony 
shows  or  tends  to  show  that  it  belonged  to 
Carter  ft  Patterson.  The  insistence  of  the 
state  is  that  the  ownership  of  the  cotton  was 
not  disclosed  with  any  reasonable  certainty 
by  the  evidence,  and  that  the  testimony  as  to 
Carter  ft  Patterson's  cotton  was  offered  merely 
to  show  how  the  defendant  could  have  accom- 
plished the  larceny  of  this  or  any  other  bale 
•f  cottcm  betonging  to  any  of  the  compress 
company's  customers.    We  may  concede  that 
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it  is  strongly  probable  ttiat  the  particular 
bale  of  cotton  for  the  larceny  of  which  the 
defendant  stood  charged  belonged  to  Carter 
ft  Patterson.  Still  this  rests  so  much  on 
suspicion  rather  than  proof  tbat  we  are  not 
willing  to  say  that,  even  if  all  the  facts  as 
to  this  question  which  developed  at  the  trial 
were  known  to  the  grand  Jurors  at  the  time 
the  indictment  was  returned,  that  body  was 
not  warranted  in  charging  the  ownership  of 
the  property  as  unknown.  We  understand 
the  rule  on  that  subject  to  be  this:  If  the 
ownership  of  the  stolen  property  is  unknown 
to  the  grand  Jurors,  it  may  be  described  in 
the  indictment  as  being  unknown  or  unknown 
to  the  grand  Jurors;  but,  if  it  appears  that 
it  was  in  fact  known,  or  that  in  the  exercise 
of  reasonable  inquiry  it  could  have  been  as- 
certained with  such  certainty  as  would  Justi- 
fy the  grand  Jury  in  asserting  that  owner- 
ship, there  is  a  fatal  variance.  If  it  was, 
in  fact,  unknown  at  the  time  of  the  indict- 
ment, but  is  subsequently  discovered,  proof 
of  it  at  the  trial  will  not  constitute  a  variance 
or  render  the  indictment  insufficient  String- 
field  V.  State,  25  Ga.  474,  476,  and  citations; 
Nekas  v.  State,  84  Ga.  466,  10  S.  E.  1087,  20 
Am.  St  Rep.  377;  Martin  v.  State,  115  Ga. 
255,  41  S.  B.  576;  White  v.  People,  82  N.  Y. 
465;  Cheek  v.  State,  38  Ala.  227;  Common- 
wealth V.  Hill,  11  Cush.  (Mass.)  137;  Rex  v. 
Bush,  Russ.  ft  Ry.  872;  Clark,  Crim.  Prac. 
168,  229,  233,  340.  The  instructions  of  the 
court  on  this  subject  were  fully  favorable 
to  the  accused,  and  he  has  no  Just  cause  of 
complaint  in  respect  thereto. 

2.  Corpus  delicti,  as  well  as  any  other  sub- 
stantive fact,  of  a  criminal  case  may  be  prov- 
ed by  circumstantial  evidence.  State  v.  Wil- 
liams, 62  N.  C.  446,  78  Am.  Dec.  248,  especial- 
ly note  6;  12  Cyc  488.  "Upon  the  trial  of 
an  indictment  for  larceny,  if  the  circumstan- 
tial evidence  satisfies  the  Jury  of  the  guilt 
of  the  prisoner,  he  may  be  convicted,  though 
the  prosecutor  is  unable  to  swear  that  he  has 
lost  the  thing  charged  to  have  been  stolen." 
The  dictum  of  Lord  Hale  (2  Hale,  290).  that 
a  man  should  not  be  convicted  of  murder 
or  manslaughter  on  circumstantial  evidence 
alone,  uQless  the  body  be  found,  is  a  rule  of 
prudence,  not  of  law.  Reg.  v.  Burton,  6 
Cox,  C.  a  293,  24  Eng.  L.  ft  Eq.  551 ;  Reg. 
V.  Mockford,  11  Cox,  C.  C  16 ;  State  v.  Da- 
vidson, 30  Vt  877.  78  Am.  Dec.  312.  Of 
course,'  the  circumstantial  evidence  should  be 
so  conclusive  as  to  exclude  every  reasonable 
hypothesis  other  than  that  a  crime  has  been 
committed. 

8.  Exceptions  are  taken  to  rulings  of  the 
court  in  allowing  proof  that  the  defendant 
had  stored  several  other  bales  of  cotton  in 
the  warehouse,  and  had  sold  them  in  the 
name  of  W.  M.  Moore.  It  is  true  that  the 
evidence  may  have  tended  to  establish  other 
larcenies  on  the  part  of  the  defendant,  but 
this  does  not  necessarily  render  the  testi- 
mony Incompetent  or  irrelevant  As  a  gen- 
eral rule  in  the  prosecution  of  a  particular 
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crime,  evidence  tending  to  show  that  the  de- 
fendant has  committed  other  crimes  is  not 
admissible;  and  this  is  always  true  if  the 
facts  proved  do  not  of  themselves  tend  to 
illustrate  the  transaction  in  issue,  or  to  es- 
tablish some  necessary  ingredient  of  the  par- 
ticular offense  under  investigation.  But, 
where  the  testimony  has  a  distinct  relevancy 
to  the  case  on  trial,  it  is  not  inadmissible 
merely  because  it  may  also  tend  to  show  the 
defendant's  connection  with  some  other  crim- 
inal transaction.  The  evidence  was  relevant 
In  the  present  case.  Oawthon  v.  State,  119 
Ga.  409,  46  S.  E.  897;  Farmer  v.  State,  100 
Ga.  41,  28  S.  B.  26;   12  Cyc.  406  et  seq. 

4.  One  of  the  witnesses  in  telling  of  the 
bale  of  "sweepings"  which  was  probably  sub- 
stituted for  one  of  CJarter  ft  Patterson's  bales 
of  cotton  which  they  had  sent  to  the  com- 
press at  Albany,  in  connection  with  his  tes- 
timony describing  the  condition  of  the  sample 
taken  from  the  bale  of  "sweepings,"  inciden- 
tally referred  to  the  receipt  of  a  letter  in 
connection  therewith,  in  which  it  was  said 
that  this  substituted  bale  was  not  worth  over 
three  cents  a  pound.  This  whole  testimony, 
including  the  statement  as  to  the  contents 
of  the  letter,  was  objected  to,  and  the  over- 
ruling of  the  objection  constitutes  one  of  the 
assignments  of  error  in  the  motion  for  a  new 
trial.  The  long-established  rule  is  that  where 
objection  is  taken  to  testimony  in  bulk,  if 
any  part  of  it  is  admissible  as  against  the 
objection  made,  the  exception  is  not  well 
taken.  In  the  present  instance,  however, 
since  the  substitution  of  the  sweepings  and 
not  their  value  was  the  only  thing  material, 
or  of  any  probative  value,  any  slight  or  tech- 
nical error  in  the  admission  of  the  state- 
ment made  in  the  letter  that  the  cotton  was 
not  worth  but  three  cents  a  pound  would  not 
work  a  reversal.  There  were  a  few  other 
similar  immaterial  errors  in  the  admission 
of  testimony,  but  none  of  them  are  of  suffi- 
cient importance  to  Justify  a  reversal. 

5.  The  remaining  ground  of  the  motion 
for  a  new  trial  complains  of  the  fact  that  the 
trial  Judge  conducted  the  examination  of  the 
state's  witnesses.  It  is  true,  as  we  find  from 
the  record,  that  during  the  progress  of  the 
trial  the  Judge  asked  a  great  many  ques- 
tions; and  this  is  a  practice  concerning 
which  this  court  has  freely  expressed  its 
lack  of  approval  on  several  previous  occa- 
sions. Sharpton  v.  State,  1  Ga.  App.  542, 
57  S.  E.  929;  Taylor  v.  State,  2  Ga.  App. 
723,  59  S.  E.  12;  Dicks  v.  State,  2  Ga.  App. 
192,  58  &  E.  335;  Ford  v.  State,  2  Ga.  App. 
834,  59  S.  E.  88.  In  the  present  instance 
the  examination  of  the  witnesses  by  the  trial 
Judge  was  neither  so  extended  nor  so  point- 
ed as  in  the  cases  cited.  Where  the  assign- 
ment of  error  is  general,  as  it  is  in  this  case, 
and  no  particular  language  or  question  of  the 
Judge  is  specifically  pointed  out  as  being  in 
violation  of  our  Oode  section  prohibiting  the 
trial  Judge  from  expressing  any  opinion  as 
to  what  has  or  has  not  been  proved,  the 


court  looks  only  to  the  assignment  as  an  «h 
tlrety  to  see  whether  the  examination  has  been 
xx)nducted  in  such  manner  as  substantially  to 
prejudice  the  rights  of  the  accused,  and  to  ren- 
der the  trial  unfair  in  the  legal  sense  of  the 
word.  Thus  viewing  the  examination  of  the 
witnesses  as  made  by  the  Judge  in  the  case  at 
bar,  we  cannot  find  that  the  defendant's  inter- 
ests were  prejudiced;  indeed*  if  the  questions 
asked  by  the  Judge  when  taken  in  connection 
with  the  context  are  capable  of  conveying 
any  intimation  as  to  the  state  of  his  mind 
regarding  the  case,  they  convey  rather  the 
impression  that  the  Judge  was  doubtful  of 
the  sufficiency  of  the  state's  case,  and  was 
really  trying  to  see  whether  the  state's  wit- 
nesses, in  fact,  knew  all  they  were  attempting 
to  testify  about  We  do  not  think  it  can  be 
legitimately  said  that  the  court's  conduct  in 
this  respect  in  any  wise  operated  to  the  in- 
Jury  of  the  defendant.  However,  it  is  un- 
necessary for  us  to  repeat  what  we  have  so 
often  said  before,  as  to  the  advisability  of 
our  trial  Judges  leaving  to  counsel,  especially 
In  cases  so  ably  represented  on  both  sides  as 
the  one  at  bar,  the  examination  of  witnesses 
especially  as  to  all  material  or  contested  is- 
sues in  the  case.  We  have  never  meant  to 
say  that  the  trial  Judge  should  be  a  mere 
figurehead;  that  he  might  not  ask  casnal 
questions  for  any  incidental  purpose,  pro- 
vided that  he  take  care  and  caution  so  to 
frame  and  time  his  question  that  the  jnry 
could  not  be  misled  into  believing  that  the 
Judge  was  either  crediting  or  discrediting 
the  witnesses,  or  that  he  thought  that  some 
particular  fact  was  especially  material  or 
inmiateriaL 

After  a  careful  survey  of  the  record,  we 
are  of  the  opinion  that  the  defendant's  guilt 
was  fully  shown,  and  that  no  material  error 
prejudicial  to  him  has  been  committed. 

The  Judgment  refusing  him  a  new  trial  Is 
therefore  affirmed. 

(4  Ob.  App.  37) 
CITIZENS'   BANK  OP  FITZGERAL.I>  v. 
RUDISILL.     (No.  906.) 
(Ck>urt  of  Appeals  of  Georgia.    March  16,  190a) 

1.  Wbit  of  Esbor— Review— Discbetion   of 
LowEB  Doubt— Grant  of  New  Tbiai.. 

Even  the  first  grant  of  a  Dew  trial  will  be 
reversed  if  the  pleadings  and  the  proof  affirma- 
tively disclose  that  the  verdict  rendered  repre- 
sents the  only  result  legally  possible  in  the  case. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  fi  3863.] 

2.  Monet  Received— Natube  and  Gbounds 
OF  Obligation. 

Ad  action  for  money  had  and  received  lies 
in  case  the  defendant  has  taken  to  tiis  use  money 
which  ex  eequo  et  bono  belongs  to  the  plain- 
tiff. It  needs  for  its  support  no  actual  con- 
tractual relation,  for  the  law  will  imply  a  quasi 
contractual  relation  to  uphold  it  whenever  the 
circumstances  so  require. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Money  Received,  §  1.] 

8.  Payment— Recovebv— Mistake  of  Pact. 

Where  the  action  proceeds  upon  the  theory 
that  the  plaintiff  has  paid  the  defendant  money 
under  a  mistake  of  fact,  it  must  appear  that 
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such  a  mistake  did  really  exist,  that  the  plain- 
tiff at  the  time  of  the  payment  did  not  know, 
or  at  least  that  he  did  not  recollect  that  he 
did  not  owe  the  money;  otherwise  the  payment' 
will  be  held  to  be  not  recoverable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  89,  Payment,  §§  272-281.) 

4.  Saicb. 

In  snch  cases  the  plaintiff  most  show  that 
he  was  laboring  onder  a  mistake  as  to  the  facts, 
and  not  merely  that  he  was  ignorant  of  the 
means  of  proving  the  facts  which  would  show  his 
nonliability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  39,  Payment,  S§  272-281.) 

5.  Same. 

Although  the  plamtlff  has  paid  the  defend- 
ant money  under  a  mutual  mistake,  yet  if,  act- 
ing on  the  payment,  the  defendant  has  so  chang- 
ed his  situation  that  the  mistake  cannot  be  recti- 
fied without  entailing  on  him  a  loss  of  the  sum 
paid,  the  action  will  not  lie. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
YoL  39,  Payment,  H  27^281.] 

&  Saiie. 

In  the  present  case  the  petition  and  the 
proof  show  that  the  payment  by  the  plaintifl 
to  the  defendant  was  voluntary,  and  not  by 
mistake;  and  the  proof  further  discloses  that, 
acting  upon  faith  of  the  payment  the  defendant 
had  yielded  to  a  third  person  property  equal  in 
▼alue  to  the  sum  claimed.  Therefore  a  verdict 
for  the  defendant  was  demanded,  and  the  court 
erred  in  granting  the  plaintiff  a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ben  wni  coun- 
ty;  U.  V.  Whipple,  Judge. 

Action  by  W.  F.  Rudlsill  against  the  Citi- 
zens' Bank  of  Fitzgerald.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

O.  H.  Elkins,  for  plaintiff  in  error.  Fu^ 
wood  &  Murray  and  B.  W.  Byman,  for  de- 
fendant in  error. 

POWELL,  J.  A  presentation  of  the  case, 
which  omits  a  number  of  details  of  facts, 
but  which  outlines  them  fully  enough  to  il- 
lustrate fairly  the  position  of  both  parties, 
may  be  stated  as  follows:  At  the  organiza- 
tion of  the  Citizens'  Bank  of  Fitzgerald,  Rud- 
lsill, the  plaintiff,  a  young  man  of  good  stand- 
ing in  the  community,  but  of  no  experience 
In  the  keeping  of  bank  books,  was  elected 
cashier,  and,  as  is  customary  in  small  banks, 
the  duty  of  keeping  the  books  devolved  upon 
him.  A  great  many  irregularities  in  the  man- 
ner of  keeping  the  books,  papers,  accounts, 
etc,  of  the  bank  thus  arose.  The  present  suit 
had  its  origin  in  a  transaction  had  with  one 
Handley,  who  had  subscribed  for  certain 
shares  of  capital  stock.  According  to  Rudl- 
sill's  contention,  Handley  had  given  his  note 
for  $300  for  three  of  the  shares  of  stock  for 
which  he  had*  subscribed.  On  November  2, 
1905,  Handley  took  up  this  note  by  paying 
$100  cash  and  transferring  to  the  bank  a 
note  of  Hammock  Lumber  Company  for  $200. 
Of  course,  upon  the  cash  book,  this  trans- 
action should  have  been  entered  as  follows: 
On  the  debit  side  cash  should  have  been 
charged  with  $300,  and  on  the  other  side 
should  have  heen  credited  with  the  discount 


of  the  Hammock  Lumber  Company  note, 
$200,  leaving  $100  difference  to  be  account- 
ed for  in  the  item  of  "cash  on  hand  at  the 
close  of  this  day*s  business."  These  entries 
on  the  cash  book,  under  the  double-entry  sys- 
tem by  which  bank  books  are  generally  kept, 
should  then  each  have  found  its  correspond- 
ing entry  on  the  general  ledger.  Instead  of 
doing  this,  the  cashier  made  on  the  credit 
side  of  the  cash  book  two  entries,  "Loans 
and  discounts,  R.  V.  Handley  $300,"  •'Ham- 
mock Lumber  Co.  $200,"  carrying  forward 
the  total  credit  of  $500,  and  to  offset  this 
be  debited  the  cash  account  with  the  follow- 
ing entry:  '*Capital  stock,  R.  V.  Handley, 
$500."  The  record  does  not  disclose  what 
corresponding  entries  were  made  upon  the 
general  ledger,  nor  exactly  how  this  ficti- 
tious balance-  led  to  the  result  which  finally 
came  about,  namely,  that  a  little  later  Rudl- 
sill was  charged  with  being  $200  short.  It  is 
disclosed,  however,  that  It  resulted  in  a  cer- 
tificate for  15  shares  of  the  capital  stock  of 
the  bank  being  issued  in  Handley's  favor,  as 
representing  the  sum  total  of  all  his  payments 
on  capital  stock,  when,  as  claimed  by  Rudlsill, 
he  had  paid  for  only  13  shares.  Handley  in- 
sisted then,  and  testified  on  the  trial,  that 
he  had  paid  for  all  15  of  these  shares,  though 
he  was  unable  to  give  the  details  of  the  pay- 
ment with  anything  like  satisfactory  accura- 
cy. However,  under  those  admissions,  which, 
for  the  sake  of  argument,  it  is  necessary 
that  the  plaintiff  in  error  should,  make  in 
order  that  he  may  bring  under  review  the 
first  'grant  of  a  new  trial,  the  case  here  must 
be  considered  in  the  light  most  favorable  to 
Rudlsill;  and  for  this  purpose  we  take  it 
that  the  transaction  occurred  just  as  Rudlsill 
contends.  Being  confronted  with  this  appar- 
ent shortage,  Rudisill  denied  liability,  and 
stated  to  the  directors  of  the  bank  that  the 
apparent  shortage  came  about  by  reason  of 
the  fact  that  from  some  cause  Handley  was 
credited  with  $200  more  capital  stock  than 
he  ought  to  have  been  credited  with.  He 
was  unable  to  show  definitely  where  his  error 
lay,  and  the  directors  informed  him  that  he 
must  either  pay  the  $200,  or  that  the  matter 
would  be  referred  to  the  bonding  company, 
which  had  stood  surety  for  the  faithful  per- 
formance of  his  duties  as  .cashier.  In  the 
meantime  the  issuance  of  the  stock  to  Hand- 
ley  had  been  held  up;  but,  upon  the  threats 
of  the  directors  to  report  the  matter  to  the 
bonding  company,  Rudisill,  protesting  that  he 
did  not  owe  the  $200,  and,  as  he  himself  ad- 
mits, with  full  knowledge  that  he  did  not 
owe  it,  paid  it,  and  the  bank  thereupon  issued 
to  Handley  the  certificate  for  15  shares  of 
stock.  Afterwards  the  bank's  books  were 
checked  up  by  an  expert  accountant,  and  up- 
on his  report,  showing,  as  Rudlsill  claimed, 
that  the  shortage  originally  alleged  did  not 
exist,  he  sued  for  the  recovery  back  of  the 
$200.  The  trial  court  directed  a  verdict  for 
the  defendant;  and  the  case  was  taken 'by 
certiorari  to  the  superior  court,  where  the 
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Judgment  of  the  lower  court  was  reversed 
and  a  new  trial  ordered.  To  this  ruling  in 
the  superior  court  the  bank  brings  error,  as- 
serting that  under  the  pleadings  and  the  evi- 
dence the  verdict  was  demanded;  that  the 
petition  itself  did  not  set  out  a  cause  of  ac- 
tion; that  the  proof  did  not  support  the  peti- 
tion, or  show  any  other  cause  of  action.  The 
petition  distinctly  asserted  that  the  plaintiff 
knew  at  the  time  he  made  the  payment  that 
it  was  an  error,  and  that  he  was  not  indebted 
to  the  bank  in  any  amount. 

1.  To  uphold  the  first  grant  of  a  new  trial, 
whether  by  the  trial  judge  om  motion  tor 
that  purpose,  or  by  the  judge  of  the  superior 
court  on  certiorari,  every  presumption  will 
be  indulged  in  the  light  of  that  broad  discre- 
tion which  exists  in  such  cases.  Where 
there  is  any  conflict  in  the  evidence,  the 
first  grant  of  a  new  trial  will  not  be  disturb- 
ed, though  the  apparent  preponderance  ^iea 

-with  the  plaintiff.  There  are  cases  where 
it  will  not  be  disturbed,  though  the  evidence 
demands  the  verdict  rendered;  for  instance 
where  there  have  been  erroneous  rulings 
upon  the  pleadings  or  the  evidence  which 
might  have  prevented  the  losing  party  from 
getting  his  full  case  before  the  jury.  E^en 
though  the  petition  should  not  set  out  a 
cause  of  action,  and  though  there  has  been 
a  verdict  for  the  defendant,  the  first  grant 
of  a  new  trial  will  not  necessarily  be  re- 
versed ;  for  it  may  be  upheld  on  the  theory 
that  the.  judge  took  into  consideration  that 
the  petition,  upon  another  trial,  might  be 
amended.  But,  where  the  petition  anA  the 
plaintifTs  proof  both  clearly  and  unmistak- 
ably show  that  his  full  case  has  been  pre- 
sented, and  that  beyond  doubt  he  has  no 
right  to  recover,  and  there  has  been  a  ver- 
dict for  the  defendant,  the  trial  judge  as  a 
matter  of  law  errs  in  granting  a  new  trial. 
We  are  constrained  to  hold  that  such  is  the 
case  in  the  present  instance. 

2.  The  plaintiff*s  suit  is  in  essence  an  ac- 
tion for  money  had  and  received,  an  action, 
be  it  said,  which,  when  properly  supported, 
is  in  no  disfavor  with  courts  either  of  law  or 
of  equity.  At  common  law  it  was  given 
great  scope  of  usefulness,  and  especially  was 
much  encouraged  by  Lord  Mansfield,  who 
recognized  the  equitable  nature  of  the  rem- 
edy, and  extended  it  to  all  cases  where  a 
refusal  of  the  -remedy  would  result  in  an 
unjust  enrichment  of  the  defendant.  In 
Moses  V.  Macferlan,  2  Burrows,  1008,  he 
says:  **If  the  defendant  be  under  an  obliga- 
tion from  the  ties  of  natural  justice  to  re- 
fund, the  law  implies  a  debt,  and  gives  the 
action,  founded  in  the  equity  of  the  plain- 
tiff's case,  as  it  were  upon  a  contract  ('Quasi 
ex  contractu'),  as  the  Roman  law  expresses 
it  *  *  *  This  kind  of  equitable  action 
to  recover  back  money  which  ought  not  in 
justice  to  be  kept  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only  for  mon- 
ey which,  ex  aequo  et  bono  the  defendant 
ougiit  to  refund.    *    *    *    In  one  word*  the 


gist  of  this  kind  of  action  Is  that  the  de- 
fendant, upon  the  circumstances  of  the  case, 
is  obliged  by  the  ti<es  of  natural  justice  and 
equity  to  refund  the  money.'*  And  in  such 
an  action  '*it  is  immaterial  how  the  money 
may  have  come  into  the  defendant's  hands, 
and  the  fact  that  it  was  received  from  a 
third  person  will  not  affect  his  liability,  if, 
in  equity  and  good  conscience,  he  is  not  en- 
titled to  hold  it  against  the  true  owner." 
27  Cyc.  864  (K).  Indebitatus  assumpsit  will 
therefore  lie  to  recover  the  overplus  of  a 
double  payment  [27  Cyc.  862  (F)],  or  money 
which  has  been  paid  under  a  mutual  mistake 
of  fact  [27  Cyc.  873  (iv) ;  Keener  on  Quasi 
Contracts,  261. 

3.  To  authorize  a  recovery,  however,  on  the 
theory  that  the  plaintiff  has  paid  the  defend- 
ant money  under  a  mutual  mistake  of  fact 
it  must  appear  that  there  was  an  actual  mis- 
take as  to  the  facts,  for  the  law  will  not  al- 
low a  man  who  has  paid  mon^  knowing  that 
the  payee  is  not  entitled  to  receive  it  to  re- 
cover it  "Since  the  payment  was  unneces- 
sary, plaintiff  must  be  regarded  as  having  in- 
tended to  make  a  gift  of  that  sum  of  money 
to  the  defendant,  in  which  event  there  is  no 
reason  why  he  should  be  allowed  to  recover 
it,  or  else  as  attempting  to  shift  his  position 
from  that  of  a  defendant  to  that  of  a  plain- 
tiff, a  course  which  would  in  most  cases  be 
unfair  to  the  claimant,  and  which  is  not 
allowed  in  any  case  where  the  law  deems  the 
payment  a  voluntary  one."  Keener  on  Quasi 
Contracts,  27.  The  word  ''knowledge,"  when 
applied  in  this  connection,  is  not  however, 
used  in  the  broad  sense  in  which  it  is  some- 
times used.  A  man  may  have  a  fact  in  mem- 
ory, but  at  a  given  moment  his  faculty  of 
recollection  may  not  present  it  to  him.  For 
example,  you  pay  a  debt  and,  being  a  con- 
scious agent,  you,  of  course,  possess  the 
cognition  of  the  fact  Tour  memory  stores 
it  away.  Later  your  creditor  presents  his 
demand  again.  Though  in  the  broad  sense 
knowing  that  you  have  paid  it,  and  tliough 
still  holding  that  fact  dormant  in  your  mem- 
ory, yet  not  recalling  it— that  is,  forgetting 
it — ^you  pay  it  again.  In  such  cases,  for  the 
purposes  of  the  principles  we  are  discussing, 
you  are  not  considered  as  having  knowledge 
of  the  fact 

4.  Another  limitation  on  the  right  to  re- 
cover money  in  such  cases  is  that  the  plain- 
tiff must  have  been  mistaken  as  to  the  facts, 
and  not  merely  ignorant  of  the  means  of 
proving  the  facts,  which  would  show  his  non- 
liability. ''Ignorance  of  a  fact  is  one  thing. 
Ignorance  of  the  means  of  proving  a  fact  is 
another.  When  money  voluntarily  paid  Is 
recovered  back,  it  is  because  there  was  some 
mistake  as  to  the  fact  But  here  the  plaintiff 
was  not  mistaken  as  to  the  fact  Only  at 
the  time  he  did  not  know  how  to  prove  it 
The  subsequent  discovery  of  evidence  to  prove 
a  fact  known  to  the  party  when  he  made  the 
payment  cannot  authorize  a  recovery  back  of 
the  money.    Such  a  principle  would  be  most 
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dangerous."     Windblel   T.   Carroll,   16  Hun 
(N.  Y.)  101,  108. 

5.  So,  also,  in  no  event  can  the  plaintiff 
recover  if  the  defendant  has  so  changed  his 
position  so  that  he  oannot  be  put  in  statu 
quo.  "To  say  that  a  plaintiff  can  recover 
money  paid  by  mistake  notwithstanding  the 
recovery  will  throw  a  loss  upon  the  defend- 
ant, provided  the  plaintiff  is  under  no  obliga- 
tion to  the  defendant,  is  to  lose  sight  of  the 
grounds  upon  which  a  recovery  is  allowed, 
namely,  that  the  defendant  has  money  which 
in  conscience  he  cannot  keep.  •  •  •  The 
principle  that  forbids  the  defendant  enrich- 
ing himself  at  the  expense  of  the  plaintiff 
should  clearly  forbid  the  plaintiff  indemnify- 
ing himself  against  loss  at  the  expense  of  an 
innocent  and  blameless  defendant"  Keener 
on  Quasi  Contracts,  67,  73.  Therefore,  where 
by  mistake  money  has  been  paid  to  an  agent, 
and  the  agent  has  in  good  faith  turned  it 
oyer  to  his  principal,  the  third  party  cannot 
proceed  against  the  agent;  and,  vice  versa, 
where  a  principal  has  received  money  from 
his  agent  under  a  mistake  of  fact,  and  the 
principal  has  in  good  faith  paid  it  over  to 
the  third  party  as  a  result  of  the  mistake  of 
the  agent  and  before  the  discovery  thereof, 
the  agent  cannot  recover  it  from  his  principal. 
See  Keener  on  Q.  C.  63. 

6.  Specifically  applying  these  principles.  It 
is  to  be  seen  that  Rudisill  paid  this  money  to 
the  bank,  not  in  ignorance  or  forgetfulness 
of  the  fact  that  he  did  not  owe  it,  but  mere- 
ly because  he  did  not  have  at  that  time  at 
his  command  the  means  of  proving  that  he 
did  not  owe  the  money,  and  because  he  vol- 
untarily chose  to  pay  money  which  he  knew 
and  recollected  he  did  not  owe  rather  than* 
have  the  transaction  presented  to  his  sure- 
ties. He  yielded  and  waived  further  con- 
tention as  to  his  liability  for  the  money  and 
paid  it  over.  The  bank,  in  turn,  gave  due 
effect  to  the  payment  as  a  basis  for  settling 
the  dispute  existing  between  it  and  Handley, 
the  stockholder.  It  may  be  Justly  said,  un- 
der these  circumstances,  that  the  bank  did 
not  take  or  receive  money  to  its  benefit  so 
much  as  to  the  benefit  of  Handley.  It  does 
not  now  retain  the  money  without  having 
given  a  quid  pro  quo;  for,  upon  the  faith  of 
this  money,  it  has  surrendered  to  Handley 
$200  worth  of  its  capital  stock.  The  con- 
troversy is  therefore  shifted,  and,  if  Rudisill 
has  a  cause  of  action  against  any  one.  It  is 
against  Handley;  for  he,  if  any  one,  has 
ultimately  received  that  which  ex  aequo  et 
bono  belongs  to  the  plaintiff.  See  27  Cyc  861 
(K);  Moses  v.  MacferJan,  supra;  Bates-Far- 
ley Savings  Bank  v.  Dismukes,  107  Ga.  212, 
33  S.  E.  175.  The  plaintiff's  pleading  and  his 
proof  both  affirmatively  disclose  that  he  has 
no  cause  of  action  against  the  present  de- 
fendant. The  verdict  rendered  represents 
the  only  result  legally  possible  in  the  case; 
and  the  judgment  setting  it  aside  and  grant- 
ing a  new  trial  will  therefore  be  reversed. 

Judgment  reversed. 


(4  Ga.  App.  4») 
W.  W.  GORDON  ft  CO.  v.  COBB.  (No.  ©34.) 
(Court  of  Appeals  of  (Georgia.    March  16,  190a) 

L  Factobs— Advances— Agency. 

Where  a  consignment  of  property  is  made 
to  a  factor  for  sale,  and  he  makes  advances 
thereon  with  the  consent  of  or  by  the  direction 
of  his  principal,  an  agency  coupled  with  an 
interest  arises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Factors,  S  23.] 

2.  Pbincipal  and  Agent  —  Instbuctions  of 
Pbincipal. 

Ordinarily  an  agent  must  be  guided  wholly 
hj  the  wishes  or  directions  expressed  by  his  prin- 
cipal; but  in  cases  of  an  agency  coupled  with 
an  interest  unreasonable  instructions,  detrimen- 
tal to  the  agent's  interests,  may  be  disregarded. 
8.  Factobs—Misconduot— Rights  op  Pbinci- 

PAL. 

Even  if  the  factor  exceeds  his  power  and 
sells  the  property  in  an  unwarranted  manner, 
no  cause  of  action  flows  to  the  principal  un- 
less some  damage  ensues  to  him  on  account  of 
the  agent's  misconduct. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  23,  Factors,  S  45.] 

4.  Wbit  of  Ebbob— RevebsaI/— New  Tbial. 

Where   the   only   legal   verdict   possible  in 

a  case  has  been  rendered,  the  action  of  the  trial 

court  in  granting  a  new  trial  will  be  reversed. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  3,  Appeal  and  Error,  |  3862.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Wrightsville ; 
Wm.  Faircloth,  Judge. 

Action  by  W.  W.  Gordon  &  Co.  against  A. 
T.  CJobb.  Verdict  for  plalntitrs.  From  an 
order  granting  a  new  trial,  they  bring  error. 
Reversed. 

The  defendant  had  sent  to  the  plaintiffs, 
as  factors,  a  quantity  of  cotton  to  be  sold 
for  his  benefit;  and  they  advanced  him  the 
approximate  value  of  it  A  tentative  grading 
was  made.  A  price  satisfactory  to  the  de- 
fendant was  offered,  and  he,  supposing  that 
it  was  based  on  the  tentative  grading.  In- 
structed a  sale.  The  factors  had  made  a 
contract  of  sale  at  the  price  named,  but, 
upon  the  purchaser  regrading  the  cotton, 
it  was  found  to  be  below  the  average  indicat- 
ed in  the  tentative  grading  previously  made. 
Upon  being  notified  of  this,  the  defendant 
ordered  the  plaintiff  not  to  deliver  the  cotton ; 
but  the  latter,  disobeying  this  Instruction, 
completed  the  sale  and  made  delivery.  The 
sum  realized  was  not  enough  to  pay  the  ad- 
vances, and  the  factors  sued  the  defendant 
for  a  recovery  of  the  difference  between  the 
sum  advanced  and  the  sum  realized  from  tlie 
sale  of  the  cotton.  The  defendant  filed  a 
plea  of  recoupment,  setting  up  that  the  plain- 
tiffs had  violated  his  instructions  by  deliver- 
ing the  cotton,  and  claiming  the  difference 
between  the  tentative  grading  and  the  grad- 
ing on  which  the  delivery  was  made.  It  was 
shown  that  the  sale  was  made  at  a  good  price, 
and  that  a  sharp  and  continued  decline  in 
the  cotton  market  immediately  ensued.  There 
was  a  verdict  for  the  plaintiff.  The  defend- 
ant filed  a  motion  for  a  new  trial,  and  there 
upon  the  plaintiff  brings  error. 
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A.  L.  Hatcher,  for  plaintiff  in  error.  Daley 
&  Bussey,  for  defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  ae 
above).  1.  In  an  ordinary  agency  the  agent 
has,  or  should  have,  no  other  interest  than 
that  which  comes  from  obeying  his  prln- 
cipaPs  wishes  and  instructions.  However, 
instances  arise  In  which  the  agent  has  not 
only  the  power  to  represent  his  principal, 
but  also  a  direct  interest  in  the  subject-matter 
of  the  agency;  and  in  such  cases  he  has  a 
broader  discretion.  It  is  frequently  a  matter 
of  close  discrimination  to  determine  whether 
the  relation  existing  between  the  parties  Is 
that  of  an  ordinary  agency  or  that  of  an 
agency  coupled  with  an  interest;  for  the 
Interest  referred  to  Is  not  an  interest  in 
that  which  Is  produced  by  the  power,  but 
is  an  interest  in  the  subject  on  which  the 
power  is  to  be  exercised.  *'It  must  be  an  in- 
terest in  the  thing  itself,  and  not  merely  In 
the  execution  of  the  power."  See  Hunt  v. 
Rousmanier's  Adm'rs,  8  Wheat  (U.  S.)  174,  5 
L.  Ed.  589.  A  factor  who  by  the  consent 
or  direction  of  his  principal  makes  advances 
upon  the  goods  placed  in  his  hands  for  sale 
acquires  such  a  special  property  in  the  goods 
as  to  make  him  an  agent,  with  an  interest 
in  the  subject-matter  of  the  agency.  Clark 
&  Skyles  on  Agency,  S  165.  "Whenever  a 
consignment  is  made  to  a  factor  for  sale, 
the  consignor  has  a  right  generally  to  con- 
trol the  sale  thereof  according  to  his  own 
pleasure,  from  time  to  time,  If  no  advances 
have  been  made  or  llabllitiefi  incurred  on 
account  thereof;  and  the  factor  Is  bound  to 
obey  his  orders.  This  arises  from  the  ordi- 
nary relation  of  principal  and  agent.  If, 
however,  the  factor  makes  advances,  or  In'curs 
liabilities  on  account  of  the  consignment  by 
which  he  acquires  a  special  property  in  the 
goods,  then  the  factor  has  a  right  to  sell  so 
much  of  the  consignment  as  may  be  necessary 
to  reimburse  such  advances,  or  meet  such  lia- 
bilities, unless  there  Is  some  agreement  be- 
tween himself  and  the  consignor  which  con- 
tracts or  varies  this  right."  Brown  v.  Mc- 
Gran,  14  Pet.  (U.  S.)  479,  10  L.  Ed.  550. 

2.  In  discussing  the  relations  of  principal 
and  agent  among  themselves  our  Civ.  Code 
1895,  S  3004,  declares:  "The  agent  must  act 
within  the  authority  granted  to  him,  reason- 
ably interpreted;  if  he  exceeds  or  violates 
his  instructions,  he  does  it  at  his  own  risk, 
the  principal  having  the  privilege  of  affirming 
or  dissenting,  as  his  interest  may  dictate. 
In  cases  where  the  power  Is  coupled  with 
an  interest  in  the  agent,  unreasonable  Instruc- 
tions, detrimental  to  the  agent's  interest,  may 
be  disregarded."  "In  the  case  of  a  simple 
consignment  of  goods,  without  any  interest  in 
the  consignee,  or  any  advance  or  liability  in- 
curred on  account  thereof,  the  wishes  of  the 
consignor  may  fairly  be  presumed  to  be  or- 
ders, and  the  'noting  the  wishes  accordingly,' 
by  the  consignees,  an  assent  to  follow  them. 
But  very  different  considerations  might  ap- 


ply where  the  consignee  should  be  one  cloth- 
ed with  a  special  interest,  and  a  special  pr<^ 
erty,  founded  upon  advances  and  liabilitiea 
♦  ♦  ♦  If,  contemporaneous  with  the  con- 
signment and  advance  or  liabilities,  there 
are  orders  given  by  the  consignor,  which  are 
assented  to  by  the  factor,  that  the  goods 
shall  not  be  sold  before  a  fixed  time,  in  such 
a  case  the  consignment  is  presumed  to  be 
received  subject  to  such  order  and  the  fac- 
tor Is  not  at  liberty  to  sell  the  goods  to  reim- 
burse his  advances  until  after  that  time  is 
elapsed.  So  when  orders  are  given  not  to 
sell  below  a  fixed  price,  unless  the  consignor 
shall,  after  due  notice  and  request,  refuse  to 
provide  other  means  to  reimburse  the  factor. 
In  no  case  will  the  factor  be  at  liberty  to  sell 
the  consignment  contrary  to  the  orders  of 
the  consignor,  although  he  has  made  ad- 
vances or  incurred  liabilities  thereon,  if  the 
consignor  stands  ready  and  offers  to  reim- 
burse and  discharge  such  advances  and  lia- 
bilities. When  the  consignment  is  made  gen- 
erally without  any  specific  orders  as  to  the 
time  and  mode  of  sales,  and  the  factor  makes 
advances  and  incurs  liabilities  on  the  foot- 
ing of  such  consignment,  the  legal  presump- 
tion is  that  the  factor  is  to  be  clothed  with 
the  ordinary  rights  of  factors  to  sell,  in  the 
exercise  of  a  sound' discretion,  at  such  time 
and  in  such  manner  as  the  usage  of  trade 
and  his  general  duty  require,  and  to  reim- 
burse himself  for  his  liabilities  out  of  the 
proceeds  of  the  sale;  and  the  consignor  has 
no  right  by  subsequent  orders,  given  after 
advances  have  been  made,  or  liabilities  incur- 
red by  the  factor,  to  suspend  or  control  this 
right  of  sale,  except  so  far  as  respects  the 
surplus  of  the  consignment  not  necessary  for 
the  reimbursement  of  such  advances  or  lia- 
bilities." Brown  v.  McGran,  14  Pet  (U.  S.) 
479,  10  L.  Ed.  650.  In  the  case  Just  cited 
there  is  a  full  discussion  of  this  subject  by 
Mr.  Justice  Story,  and  it  is  so  full,  lucid, 
and  complete  that  anything  we  might  un- 
dertake to  say  further  than  to  apply  these 
principles  to  the  facts  at  hand  would  be  utter 
superfluity. 

3.  It  is  palpable  from  what  has  been  said 
above  that  the  factors  in  this  case  would 
have  been  Justified  in  exercising  a  liberal  dis- 
cretion in  originally  making  a  sale  or  in  com- 
pleting it,  even  against  the  objections  of  the 
principal.  It  is  plain  that  as  between  buyer 
and  seller,  and  as  fixing  the  actual  value  of 
the  cotton,  the  grades  as  finally  ascertained, 
and  not  as  tentatively  believed  by  the  factor 
and  his  principal,  would  have  to  govern.  If 
the  factor  had  been  without  Interest  in  the 
subject-matter,  it  would  have  been  his  duty 
to  disregard  his  own  Judgment  and  to  follow 
the  instructions  of  his  principal,  no  matter 
how  unbusinesslike  those  instructions  may 
have  been.  However,  the  agent  in  this  case 
had  a  substantial  interest  even  as  great  as 
the  full  value  of  the  cotton,  and,  before  the 
principal  could  successfully  hold  him  re- 
sponsible for  a  violation  of  the  instructions. 
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he  had  the  burden  of  showing  that  the  agent 
bad  exercised  an  excess  of  discretion  unrea- 
sonable under  the  circumstances;  and,  fur* 
ther,  that  a  loss  had  followed.  In  this  case, 
«ven  though  for  the  sake  of  argument  it 
should  be  conceded  that  an  abuse  of  authori- 
ty on  the  agent's  part  was  shown,  the  princi- 
pal failed  to  show  any  loss  therefrom.  To 
have  established  loss,  the  principal  had  the 
burden  of  sho wing,  ^  not  that  he  desired  the 
cotton  held  for  a  better  price  or  for  a  better 
grading,  but  that  a  better  price  was  obtain- 
able, or  that  a  better  grading  was  warranted 
by  the  actual  condition  of  the  cotton.  To 
the  contrary,  it  appears  that  the  cotton  was 
sold  at  an  opportune  time  and  advantageous- 
ly to  the  owner.  Compare  the  concluding 
statements  in  the  opinion  in  the  case  of  Brown 
T.  McGran,  supra. 

4.  The  verdict  for  the  plaintiff  was  de- 
manded. While  the  trial  Judge  had  a  broad 
discretion  as  to  the  first  grant  of  a  new  trial, 
a  discretion  with  which  this  court  will  not 
lightly  Interfere,  yet,  where  the  verdict  ren- 
dered is  the  only  one  legally  possible  under 
the  facts  of  the  case,  it  is  reversible  error 
to  set  it  aside. 

Judgment  reversed. 

<4  Oa.  App.  S8) 

WILKES  V.  POPE.     (No.  886.> 
(Court  of  Appeals  of  Georgia.    March  16,  1906.) 

1.  BnXS  AND  NOTEfr-BONA  FiDB  PUBOHASEB. 

The  transferee  of  a  negotiable  paper,  who 
receives  the  same  before  it  is  due,  cannot  be  af- 
fected by  any  agreement  or  understanding  be- 
tween other  parties  to  the  paper,  unless  notice 
of  such  agreement  or  understanding  is  brought 
home  to  the  transferee.  Wootten  v.  Inman,  38 
Oa.41. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
▼ol.  7,  Bills  and  Notes,  f  951.] 

2.  Same. 

If  A.  signs  bis  name  to  a  blank  note  and 
delivers  it  to  B.,  designating  the  payee  to  be 
filled  in  the  note  by  B.,  A.  constitutes  B.  his 
agent  for  that  purpose,  and  A.  will  be  bound  to 
a  bona  fide  holder  of  the  note  who  became  such 
before  maturity,  although  B.  violated  the  private 
anderstanding  between  A.  and  himself  with  ref- 
erence to  the  note.  Moody  v.  Threlkeld,  13  Ga. 
55. 

3.  Same— Defenses— NON   Bsr  FAbruic. 

The  testimony  of  one  whose  name  appears 
as  the  maker  of  a  negotiable  note  that  he  signed 
it  as  surety  with  the  understanding  that  another 
should  sign  as  maker  before  the  delivery  of  the 
note  to  the  payee,  the  latter  having  no  notice  of 
BQCh  understanding,  does  not  support  a  plea  of 
non  est  factum,  or  constitute  a  defense  as  to  the 
note  as  against  a  bona  fide  transferee  for  value 
before  maturity.  Cleghom  v.  Robison,  8  Ga. 
559 ;  Benson  v.  Abbott,  95  Ga.  75,  22  S.  E.  127. 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Ck)nrt  of  Dublin;  J.  B. 
Bnrch,  Judge. 

Action  by  C.  S.  Pope  against  W.  W.  Wilkes. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

C.  S.  Pope,  alleging  that  he  was  the  trans- 
feree for  value  before  maturity  and  bona 
fide,    brought    suit   on    a   promissory    note 


against  W.  W,  Wilkes  as  maker.  The  de- 
fendant filed  a  plea  of  non  est  factum,  and 
in  support  of  his  plea  offered  to  prove  by 
his  own  testimony  that  the  note  sued  on  was 
signed  by  him  as  surety  and  delivered  to 
one  Oharles  Wilkes,  with  the  understanding 
between  himself  and  said  Charles  Wilkes  that 
the  latter  should  fill  in  the  name  of  the 
First  National  Bank  of  Dublin  as  payee  and 
should  procure  his  wife  to  sign  the  note  as 
principal  maker  before  delivery  to  the  payee ; 
that  Charles  Wilkes,  after  having  received 
the  note,  instead  of  procuring  his  wife  to 
sign  it  as  principal  maker  and  filling  in  the 
name  of.  the  bank  as  payee,  wrote  in  the 
name  of  his  wife  as  payee.  He  did  not 
charge  that  the  holder  of  the  note  had  any 
notice  of  this  private  understanding  between 
himself  and  Wilkes,  or  of  Wilkes'  conduct  in 
connection  with  the  note;  nor  did  he  deny 
that  Pope  received  the  note  before  maturity 
bona  fide  and  for  value.  This  testimony  was 
excluded  by  the  court,  because  it  did  not 
support  the  plea  of  non  est  factum  and  was 
Inadmissible  as  against  Pope,  and  thereup- 
on directed  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  note.  ^  The  defendant 
excepted  to  the  ruling  excluding  his  testi- 
mony and  to  the  direction  of  the  verdict  for 
the  plaintiff. 

Earl  Camp,  Geo.  B.  Davis,  and  S.  W.  Stur- 
gis,  for  plaintiff  in  error.  P.  L.  Wade,  for 
defendant  in  error. 

HIIiL,  0.  J.    Judgment  affirmed. 


(4  Ga.  App.  1) 
FLOYD  COUNTY  v.  MILLER.  (No.  727.) 
(Court  of  Appeals  of  GJeorgia.    March  Id,  1908.) 

COBONBBS — ^DUTT  TO   HOLD  INQXTKBT. 

It  is  the  duty  of  a  coroner  to  hold  an  in- 
quest when  it  is  apparent  from  the  body  of  the 
deceased  tliat  he  came  to  his  death  by  violence, 
unless  it  be  known  by  whose  bands  death  was 
occasioned ;  and  this  rule  should  not  be  re- 
laxed in  a  case  where  a  citizen  is  killed  by  a 
mob. 

[Ed.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
vol.  11,  Coroners,  S  13.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Ployd  County; 
Moses  Wright,  Judge. 

Action  by  J.  W.  Miller  against  Ployd  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Junius  P.  Hlllyer,  for  plaintiff  hi  error. 
G.  E.  Maddox,  for  defendant  in  error. 

RUSSELL,  J.  In  this  case  Ployd  county 
declined  to  pay  the  coroner  for  holding  an 
inquest  The  coroner  brought  suit  for  his 
fee,  and  the  Jury  in  the  Justice's  court  ren- 
dered a  verdict  in  his  favor,  which,  upon  cer- 
tiorari, was  upheld  by  the  Judge  of  the  su- 
perior court,  and  the  county  now  excepts 
to  the  Judgment  holding  it  liable. 

The  testimony  shows  that  two  policemen  of 
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Rome*  in  response  to  a  call  for.  their  service^ 
went  to  the  residence  of  one  of  the  citiasens 
of  that  city  and  attempted  to  arrest  the  de- 
ceased. The  evidence  does  not  disclose  what 
offense,  if  any,  the  deceased  had  committed. 
Neither  officer  had  any  warrant  for  the  ar- 
rest of  the  alleged  cnlprit,  nor  was  the  offense 
committed  In  their  presence.  The  accused, 
whatever  he  had  done,  if  anything,  resisted 
arrest,  as  under  the  law  he  had  a  right  to 
do,  and  in  the  mei6e  that  ensued  shot  a  by- 
stander and  retreated  into  an  outhouse, 
where  he  was  killed  by  a  mob.  His  body 
was  found  inside  of  the  door  of  the  house, 
and  it  was  evident  that  his  death  had  been 
caused  by  shots.  His  revolver  lay  beside 
him  and  bore  evidence  of  having  been  dis- 
charged but  once.  It  appears  from  the  evi- 
dence that  a  large  crowd  was  present,  and 
shots  were  fired  into  the  house  from  almost 
every  direction,  and  the  specific  point  made 
is  that  there  was  no  need  for  an  inquest  by 
the  coroner  because  there  were  many  wit- 
nesses to  the  killing;  in  other  words,  that 
the  coroner  was  not  authorized  to  hold  any 
inquest  and  not  entitled  to  any  fee  for  hold- 
ing an  inquest,  because  of  the  large  number 
of  people  who  saw  the  firing  of  the  shots, 
from  one  of  which  death  resulted.  The  rec- 
ord does  not  disclose  what  was  the  result 
of  the  inquest,  or  whether  it  resulted  in  the 
ascertainment  of  who  fired  the  fatal  shot; 
but  the  testimony  in  the  justice's  court,  we 
think,  unequivocally  demonstrates  that  the 
coroner  did  right  in  holding  the  inquest  and 
is  entitled  to  recover  his  fee  for  his  services. 
Guice,  one  of  the  policemen  who  was  sum- 
moned, testified  that  the  negro  was  shot  by 
some  one  of  the  crowd;  and  this  disposed  of 
the  presumption,  if  any  such  there  be,  in- 
sisted upon  by  the  learned  counsel  for  the 
county,  that  the  deceased  was  killed  by  one 
of  the  officers.  We  waive  any  discussion  of 
the  right  of  the  officers  to  kill  the  deceased 
because  he  had  refused  to  submit  to  an  ar- 
rest without  a  warrant,  for  the  only  testi- 
mony before  the  Justice's  court  was  that  of 
*Mr.  Guice,  who  said  that  the  deceased  was 
shot  by  somebody  in  the  crowd  around  the 
house.  According  to  the  testimony,  nearly 
500  people  surrounded  the  house.  The  evi- 
dence does  not  disclose  how  many  were  shoot- 
ing; but  certain  it  is  (in  the  absence  of  any 
evidence  that  such  a  one  had  been  summoned 
as  part  of  the  officers*  posse)  that,  if  one  of 
the  crowd  killed  the  negro,  he  was  grullty 
of  murder,  and  if  the  person  was  unknown  it 
was  the  duty  of  the  coroner  to  set  in  motion 
the  machinery  of  the  law  to  ascertain  the 
murderer.  The  fact  that  a  large  number  of 
persons  were  present  at  the  commission  of 
a  crime  does  not  necessarily  Imply  that  there 
are  witnesses  present  There  may  be  no  wit- 
nesses present,  because  all  who  are  present 
may  be  Jointly  criminal  in  the  perpetration 
of  an  offense.  To  hold  that  because  a 
large  number  of  persons  are  present  who 
might  be  witnesses  It  will  preclude  the  hold- 


ing of  a  coroner's  inquest  would  be  to  say 
that  no  coroner's  inquest  should  be  held 
where  a  citizen  meets  death  at  the  hands  of 
a  mob.  Certainly,  the  Legislature  never  In- 
tended the  law  to  be  thus  ccmstrued. 

We  are  well  aware  that  the  policy  of  cur- 
tailing expenses  and  of  preventing  useless  in- 
quests was  manifested  by  the  passage  of  the 
act  of  1893  (Acts  1803,  p.  116),  which  super- 
seded section  589  of  the,Ck>de  of  1882,  and 
that  the  opinion  was  expressed  by  Judge 
Lumpkin  in  Meads  v.  Dougherty  Gounty, '96 
Ga.  699,  25  &  E.  915,  that  **some  of  the 
coroners  of  this  state  are  overzealous  in  the 
matter  of  holding  inquests."  The  facts  in  the 
Meads  Ga^,  however,  bear  no  parallel  to  this 
in  the  instant  case.  In  the  Meads  Case  the 
few  bleached  bones  that  had  been  washed  up- 
on the  banks  of  the  creek  were  held  not  to 
constitute  a  dead  body,  and  very  naturally 
the  opinion  was  expressed  that  it  was  not 
apparent  from  these  l)ones  that  violence  had 
caused  the  death.  All  that  was  said,  however, 
in  the  Meads  Case,  was  mere  obiter  dicta, 
because  the  coroner's  fee  for  holding  the  In- 
quest was  not  before  the  court;  the  only 
point  made  in  the  bill  of  exceptions  then  being 
tliat  the  coroner  was  not  entitled  to  the  fee 
of  $15  for  expense  incurred  in  burying  the 
body,  because  it  appeared  that  the  bones  were 
interred  in  a  soap  box  without  expense  to  any 
one. 

The  present  case  is  covered  squarely  by  the 
third  division  of  section  1255  of  the  P^ial 
Code  of  1805:  "Coroners  shall  take  inquest 
over  dead  bodies  in  their  respective  counties 
as  follows:  *  *  ^  (3)  Of  all  dead  bodies 
found,  whether  of  persons  known  or  unknown, 
when  it  is  apparent  from  the  l>ody  that  vio- 
lence caused  the  death."  It  was  apparent 
from  the  body  of  this  deceased  that  he  had 
been  shot  to  death.  .  Under  our  construction 
of  the  Code  section  nothing  more  is  necessary 
than  this  to  place  upon  the  coroner  the  duty 
of  holding  an  inquest,  where  no  witnesses  are 
known.  The  statement  that  the  grand  Jury 
can  investigate  the  case  would  be  no  excuse 
for  the  nonperformance  of  this  duty  on  the 
part  of  the  coroner,  because  that  is  true  as 
to  the  commission  of  every  crime.  The  office 
of  coroner  is  useless,  if  it  be  not  to  collect 
evidence  while  all  the  details  of  the  act  are 
fresh  in  the  minds  of  the  witnesses,  before  the 
witnesses  disappear,  and  before  the  offender 
has  opportunity  to  make  good  his  escape ;  and 
if  no  crime  has  been  committed  the  inquest 
may  develop  that  fact,  and  thus  save  farther 
trouble  and  obviate  future  expense. 

In  carrying  out  the  provisions  of  section 
1255,  the  coroner  must  act  within  the  limits 
of  a  sound  discretion,  and  he  is  presumed  to 
do  so  until  the  contrary  appears;  and  under 
the  evidence  in  this  case  the  Judge  of  the  su- 
perior court  could  properly  have  overruled 
the  certiorari  upon  this  ground,  because  in  the 
state  of  the  evidence  introduced  in  the  trial 
in  the  Justice's  court  there  was  notliing  to  re- 
but the  presumption  that  this  officer  had  acted 
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in  good  faith  and  on  stiftcient  canse.  Clark 
County  V.  Calloway,  52  Ark.  361,  12  S.  W. 
756;  Boisliniere  v.  St  Louis  County,  32  Mo. 
375.  But  in  our  opinion  his  decision  rested 
upon  eren  higher  grounds.  It  is  plainly  ap- 
parent that  it  was  the  duty  of  the  coroner  to 
act  'The  object  of  a  coroner  is  to  seek  in- 
formation and  to  obtain  and  secure  evidence 
In  case  of  death  by  violence  or  other  unlaw- 
ful means;  and  if  there  is  reasonable  ground 
to  suspect  that  it  was  so  caused  it  becomes 
the  duty  of  the  coroner  to  act  especially 
when  he  has  abundant  cause  to  believe  that 
death  was  the  result  of  violence  or  that  the 
deceased  was  feloniously  destroyed.*'  9  Cyc 
985,  and  citations.  "It  is  the  duty  of  the 
coroner  to  hold  an  inquest  over  the  body  of  a 
deceased  person  upon  the  receipt  of  informa- 
tion of  the  circumstances  of  his  death  which 
indicate  that  some  one  might  be  criminally 
liable;  for,  the  killing  being  known,  the  pre- 
sumption is  that  the  slayer  is  guilty  of  a 
crime.  Jefferson  County  v.  Cook,  65  Ark.  557, 
47  S.  W.  562.  A  coroner  should  not  be  de- 
terred from  the  performance  of  his  duty  be- 
cause of  the  difficulty  of  its  performance. 
Judgment  affirmed. 


(3  Oa.  App.  784) 

MARTIN  V.  THROWER.    (No.  479.) 
(Court  of  Appeals  of  Georgia.    Feb.  28,  1908.) 

L  EviUEivcs  —  Paboi.  Bvidenox  —  Wbittbn 

Contract. 

Parol  evidence  is  admissible,  either  to  ex- 
plain ambiguities  in  a  written  contract  or  to 
determine,  where  a  writing  is  ambiguous,  wheth- 
er such  writing  in  fact  dnaicates  a  contract  or  a 
mere  memorandum,  of  itself  raising  the  pre- 
sumption of  an  agreement  between  the  parties, 
or  manifests  a  mere  tentative  proposition  on  the 
part  of  one  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence.  S§  2066-2143.] 

2.  Same. 

A  contract  may  be  partly  in  writing  and 
partly  verbal.  In  such  a  case  all  evidence  tend- 
ing to  show  what  the  entire  contract  really  was 
should  be  admitted. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
▼ol.  20,  Evidence,  fS  1874r-1899.] 

3.  Trial  —  Instructions  —  Pbejudicial   R»- 
UARKS  OF  Court. 

While  full  latitude  of  expression  should  be 
allowod  the  trial  judge  in  ruling  upon  the  ad- 
missibility of  evidence,  language  prejudicial  in 
its  effect  upon  the  rights  of  either  party  should 
be  studiously  avoided ;  and  where  the  language 
of  the  court  in  rulings  made  during  the  trial 
clearly  depreciates  the  contention  of  either  par- 
ty, and  yet  the  evidence  supporting  such  con- 
tention, as  well  as  the  contention  itself,  is  per- 
mitted to  go  to  the  jury,  they  should  be  so  in- 
structed thereafter  as  to  leave  the  contention 
in  as  fair  a  light  before  them  as  if  such  preju- 
dicial remarks  had  not  been  made. 

4.  Contracts— Construction— Contracts  by 
Parol. 

It  is  the  duty  of  the  court  to  construe  writ- 
ten contracts;  but  it  is  not  for  the  court  to 
construe  any  part  of  a  contract  which  depends 
for  its  existence  and  completeness  upon  parol 
testimony  as  to  facts  which  are  in  dispute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  H  767-769.] 


6,  Samb— Vamditt— "^UTUAi.  Assent.  •• 

A  contract  resting  in  parol  must  be  aa- 
sented  to  by  both  parties  in  the  same  sense. 
"Mutual  assent"  is  assent  to  the  same  thing  in 
the  same  sense  under  a  common  understanding 
of  the  stipulations  agreed  to. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  71.] 

6.  Sahk— Action  on   Contract— Burden  of 
Proof. 

The  burden  is  upon  him  who  seeks  a  recov- 
ery upon  a  contract  to  prove  the  terms  and 
proper  execution  of  such  contract  by  the  pre- 

J^onderance  of  evidence,  and  upon  request  the 
ury  should  be  charged  to  this  efitect. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11.  Contracts,  fi§  1755,  1760.] 

7.  Same. 

The  plaintiff  having  failed  to  prove  his  case 
as  laid,  a  verdict  in  his  favor  was  unwarranted. 
(Syllabus  by  the  Court.) 

E2rror  from  City  Court  of  Atlanta;  A.  EL 
Calhoun,  Jndge. 

Action  by  M.  Ij.  Thrower  against  Clara 
Martin.  Judgment  for  plalntiif.  Defendant 
brings  error.    Reversed. 

Candlers,  Thomson  ft  Hirsch,  for  plaintiff 
in  error.  Jas.  B.  Warren,  for  defendant  in 
error. 

RUSSELL,  J.  Thrower,  a  real  estate 
agent,  brought  a  suit  against  Miss  Clara 
Martin  to  recover  $150,  alleged  to  be  due  as 
commissions  for  obtaining  a  customer  ready, 
willing,  and  able  to  purchase  and  pay  for  a 
certain  house  and  lot  which  the  plaintiff 
claimed  had  by  the  owner  been  placed  in 
his  hands  for  sale  at  a  stipulated  price. 
The  plaintiff's  petition  as  amended  alleged 
that  the  defendant  had  authorized  him  to  sell 
the  lot  in  question  for  the  sum  of  $3,500  net, 
and  that  he  found  a  purchaser,  one  John  W. 
Alexander,  who  was  ready  to  purchase  the 
same  and  who  was  willing  and  able  to  pay 
that  sum  for  it,  but  that  the  defendant  re- 
fused to  make  title  to  the  property  and  de- 
clined to  consummate  the  trade  according 
to  her  agreement  According  to  the  plain- 
tiff's petition  the  defendant's  agreement  and 
authorization  to  sell  the  property  was  verbal, 
except  the  following  memorandum  written 
by  her  and  handed  to  the  plaintiff:  "Atlanta, 
Ga.,  Jan.  4,  1906.  Lot  80x90,  No.  11  Wil- 
liams street  Want  it  to  net  me  $3,500  (hun- 
dred). [Signed]  Clara  Martin."  The  plain- 
tiff contended  that,  having  sold  the  lot  to 
Alexander,  who  is  willing  and  ready  to  pay 
$3,650  for  it,  he  is  entitled  to  the  $150,  the 
excess  above  the  price  Miss  Martin  agreed 
to  take,  as  commission.  The  defendant  de- 
nied all  the  allegations  of  the  petition,  and 
in  addition  pleaded  specially  that  the  memo- 
randum was  obtained  by  fraud,  and  that  it 
was  no  evidence  of  either  an  Intention  or  de- 
sire on  her  part  to  sell  her  lot  at  $3,500,  but 
that  the  paper  was  asked  for  and  accepted 
by  the  plaintiff  as  merely  a  memorandum 
by  which  the  property  could  be  inspected 
and  appraised,  and  not  as  authority  to  sell. 
She  averred  that  Thrower  was  acting  as  hf  • 
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renting  agent  for  another  piece  of  property, 
and  that,  relying  on  the  fiduciary  relation- 
ship thus  existing,  she  asked  his  advice  as 
to  what  her  property  was  worth  and  what 
it  would  sell  for,  stating  to  him  that  she  did 
not  know  what  it  was  worth  or  whether  it 
would  bring  $3,500,  and  distinctly  stating  at 
the  time  that  she  would  not  consider  any  of- 
fer for  less  than  that,  and  also  telling  him 
that  she  did  not  know  that  she  would  sell 
it  at  all.  The  defendant  averred  that  the 
plaintiff  himself  dictated  the  memorandum 
and  informed  her  he  would  look  at  the  prop- 
erty and  advise  her  as  to  its  value.  The 
Jury  found  a  verdict  for  the  plaintiff  for 
$150  principal  and  interest  thereon.  The  de- 
fendant moved  for  a  new  trial,  and  assigns 
error  on  the  refusal  of  the  trial  Judge  to 
grant  her  motion. 

For  the  reason  that  a  nonsuit  should  never 
be  granted  if  there  is  a  single  thread  of  evi- 
dence strong  enough  to  hold  a  verdict,  it  is 
not  necessary  to  pass  upon  the  refusal  to 
nonsuit  It  may  be  tliat  under  the  ruling  in 
Emery  v.  Atlanta  Exchange,  88  6a.  830,  14 
S.  B.  556,  the  evidence  for  the  plaintiff  would 
have  authorized  the  Jury  to  infer  that  there 
was  a  contract  between  the  parties,  and  that 
the  contract  contemplated  that  the  plain- 
tiff's commissions  should  be  the  excess  which 
the  plaintiff  could  obtain  from  the  purchaser 
procured  by  them  over  the  defendant's  price 
of  $3,500.  We  shall  not,  therefore,  adjudge 
the  refusal  of  a  nonsuit  to  be  erroneous.  A 
motion  to  nonsuit  should  often  be  refused 
where  the  grant  of  a  new  trial  might  be 
proper.    Pendleton  Bros.  v.  Atlantic  Lumber 

Co.,  3  Ga.  App. ,  60  S.  E.  377.    But  it  is 

only  where  it  is  manifest  that  it  was  one  of 
the  stipulations  of  the  contract  and  within 
the  contemplation  of  the  parties  that  the 
commissions  of  a  real  estate  agent  (or  of  any 
agent  representing  any  seller)  are  to  be  the 
excess  over  a  certain  price  that  such  agent 
will  be  entitled  to  receive  more  than  the 
reasonable  value  of  his  services  on  a  quan- 
tum meruit;  and  in  such  cases  it  should  ap- 
pear that  every  fact  of  which  the  seller 
should  have  been  informed  has  been  fully 
disclosed.  Unless  there  is  either  an  express 
agreement  to  that  effect,  or  unless  it  must 
necessarily  be  implied  from  the  terms  of  the 
contract  or  from  the  nature  of  the  case  that 
an  agent  to  sell  is  to  receive  as  his  commis- 
sions all  that  he  can  secure  over  and  above 
a  certain  sum,  it  will  never  be  presumed 
that  this  overplus  is  to  be  the  agent's  compen- 
sation for  his  services.  It  is  the  duty  of  one 
employed  to  sell  to  obtain  the  very  best  pos- 
sible price  for  his  principal,  and  generally, 
in  the  absence  of  express  stipulation  to  the 
contrary,  tbis  presumption  is  controlling. 
An  agency  to  sell  real  estate  for  one  does 
not  naturally  mean  taking  an  option  from 
the  seller  at  the  lowest  possible  price  and 
then  resellli^  the  property  to  another  for 
the  greatest  possible  advance  or  profit  to 
the  so-callcfd  agent,  instead  of  for  the  bene- 


fit of  the  owner.  If  no  advantage  is  takeo 
of  the  seller  and  he  is  aware  of  the  facts 
in  the  case,  of  course,  a  contract  of  this 
kind  can  be  legally  made;  and  we  need  not 
now  determine  whether  or  not  the  court  err- 
ed in  refusing  to  nonsuit  the  plaintifrs  esse, 
because  it  is  only  necessary  for  a  plaindff 
to  prove  his  case  as  laid  to  avoid  nonsuit. 

1.  We  think  it  evident  that  in  this  case  tb? 
court  erred  in  considering  the  contract  as  if  it 
were  confined  to  the  written  memorandnm 
which  was  introduced  In  evidence.  It  is  ap- 
parent to  us  ttiat,  even  if  this  writing  was 
part  of  the  contract  between  the  parties,  ic 
could  only  be  a  part  Parol  evidence  is  in- 
dispensable to  complete  the  contract,  if  any. 
The  plaintiff  conceded  this  by  the  amendment 
he  offered.  Without  parol  evidence  it  did  noc 
appear  that  any  agreement  wliatever  w^ 
made  with  the  plaintiff,  or  that  it  was  not 
made  with  some  one  else.  The  remains  made 
by  the  court,  of  which  complaint  is  made  by 
the  plaintiff  in  error,  were  prejudicial,  because 
they  tended  to  intimate  to  the  jury  that  the 
written  memorandum  was  the  entire  cxm- 
tract  and  not  subject  to  be  varied  by  parol 
evidence.  The  court  did  not  err  in  the  admis- 
sion of  evidence,  because  parol  evidence  is 
permissible  either  to  explain  ambiguities  in 
written  contracts  or  to  determine,  where  a 
writing  is  ambiguous  or  incomplete,  whether 
such  writing  in  fact  indicates  a  contract  or  a 
mere  memorandum — of  itself  raises  the  pre- 
sumption of  an  agreement  between  the  parties 
or  manifests  a  mere  tentative  pr<^;x)6ition  oo 
the  part  of  one  of  the  parties. 

2.  A  contract  may  be  partly  in  writing  and 
partly  verbal.  Such  \^as  the  contract,  if  any 
was  made,  in  the  present  instance.  In  such 
a  case  all  evidence  tending  to  show  wbat  the 
contract  in  its  entirety  really  was  sfaonld 
be  admitted,  as  well  as  all  evidence  tending  to 
show  that  there  was  no  agreement  in  the  same 
sense  between  the  parties  alleged  to  have  con- 
tracted. 

3.  Complaint  was  made  in  the  second  grour<' 
of  the  motion  that  the  court  in  the  presence 
of  the  Jury  expressed  an  o^plnion  upon  the  evi- 
dence. The  remark  of  the  Judge,  made  upon 
a  motion  to  direct  a  verdict  was:  "I  don't 
see  where  there  is  any  evidence  entitling  thf 
defendant  to  go  to  the  Jury  at  all.  I  think 
I  will  be  compelled  to  direct  a  verdict  for  ibe 
plahitiff.'*  It  is  insisted  that  although  tbe 
court  afterwards  overruled  the  motion  am! 
submitted  the  case  to  the  Jury,  this  remark  in 
the  presence  of  the  Jury  was  calculated  to  ur 
lawfully  infiuence  and  prejudice  the  jurr 
against  the  defendant.  A  trial  Judge,  In  rul- 
ing upon  the  admissibility  of  evidence  must  be 
allowed  at  least  such  latitude  of  expression  as 
will  render  his  meaning  clear  and  unmistak- 
able to  counsel,  who  are  required  to  be 
governed  thereby;  but  language  likely  to  b^ 
prejudicial  in  its  effect  upon  the  rights  of 
either  party  should  be  studiously  aroided. 
unless  the  ruling  being  made  is  necessarilx  Hk* 
conclusion  of  the  case.    Where  the  language  of 
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the  court  in  rulings  made  during  the  trial 
clearly  depreciates  tbe  contention  of  either 
party,  and  yet  the  evidence,  supporting  such 
Insistence,  is  permitted  to  go  to  the  jury,  any 
possible  injurious  effect  should  be  removed, 
and  the  Jury  should  be  so  instructed  thereafter 
<either  in  the  charge  or  prior  thereto)  as  to 
leave  such  contention  in  as  fair  a  light  be- 
fore the  Jury  as  if  such  remarks  had  not  been 
made  in  their  hearing.  In. this  case  there  is 
a  manifest  conflict  between  the  parties  as  to 
whether  any  contract  was  made.  The  issue  is 
only  determinable  after  the  credibility  of  the 
witnesses  has  been  passed  upon  by  the  Jury; 
and  this  tbe  Jury  must  do  for  themselves 
without  any,  even  the  slightest,  external  sug- 
gestion. Where  conflict  is  acute,  and  the 
parties  are  sharply  at  issue  on  the  pivotal 
question  in  the  case,  even  a  feather's  weight 
might  cause  the  evidence  for  the  plaintiff  to 
overbalance  that  of  the  defendant,  or  vice 
yersa. 

For  this  reason  the  remark  of  the  court  in 
the  hearing  of  the  Jury,  "I  don't  see  where 
there  is  any  evidence  entitling  the  defend- 
ant to  go  to  the  Jury  at  all,"  after  the  de- 
fendant had  testifled  and  in  her  evidence 
had  flatly  contradicted  plaintiff's  claim  of 
agency,  was  obliged  to  have  been  damaging 
to  the  defendant  It  matters  not  that  the 
pleadings  were  afterwards  amended.  If  the 
Jury  were  in  doubt  as  to  who  had  testifled 
truly — ^the  plaintiff's  bookkeeper,  when  he 
swore  that  Miss  Martin  employed  Thrower 
to  sell  her  home,  or  Miss  Martin,  when  she 
testifled  equally  positively  that  she  never  em- 
ployed him  at  all — ^and  were  seeking  for 
some  means  of  solving  the  doubt  (as  they 
must),  it  is  certain  that  even  the  slightest 
intimation  from  the  bench  as  to  the  Judge's 
Tiews  would  be  most  potential,  if,  indeed,  it 
did  not  furnish  an  absolutely  conclusive  and 
easy  solution  of  the  problem  that  confronted 
them.  When,  therefore,  the  Judge  remarked : 
**I  don't  see  where  there  is  any  evidence  en- 
titling defendant  to  go  to  the  Jury  at  all. 
I  think  I  will  be  compelled  to  direct  a  ver- 
dict for  the  plaintiff" — ^the  Jury  could  hardly 
fail  (especially  as  there  was  no  reference  to 
the  remark  thereafter,  or  explanation  of  It 
made  to  the  Jury)  to  be  first  impressed  with 
the  idea  that  the  defendant  had  no  case. 
The  fact  that  thereafter  the  court  finally  al- 
lowed the  case  to  be  submitted  might  modify 
that  impression  but  little  more  than  to  change 
that  opinion  to  one  that  the  defendant's  posi- 
tion, as  compared  with  the  case  for  the  plain- 
tiff, was  at  least  very  doubtful.  In  the  ab- 
sence of  any  statement  by  the  Judge  that  the 
language  used  in  finally  passing  on  the  mo- 
tion to  direct  a  verdict  for  the  plaintiff  was 
such  as  to  show  the  Jury  that  the  expression 
of  the  court's  opinion  was  immature  and 
that  his  view  of  the  case  had  been  changed, 
or  of  any  specific  and  appropriate  instruc- 
tion to  them  in  his  charge  that  his  remark 
should  have  no  influence  on  their  decision, 
for  the  reason  that  the  court's  opinion  as  ex- 


pressed liad  undergone  a  change  and  he  now 
submitted  to  them  the  issue  upon  wliich  he 
addressed  himself  to  counsel,  we  are  obliged 
to  hold  that  the  language  was  an  incident  of 
the  trial  so  damaging  to  the  defendant  as 
practically  to  preclude  any  defense  offered  In 
her  behalf. 

While  some  latitude  in  expression  must 
necessarily  be  allowed  a  trial  Judge  in  his 
rulings,  in  order  that  they  may  be  intelligible, 
our  observation  leads  us  to  the  conclusion 
that  the  far  better  practice  is  to  require  mo- 
tions for  nonsuit  and  motions  to  direct  ver- 
dicts to  be  made  in  the  absence  of  the  Jury. 
The  enforcement  of  a  rule  requiring  a  re- 
quest for  the  withdrawal  of  the  Jury  by  the 
party  about  to  make  such  motion  and  the 
grant  of  such  request  will,  in  our  experience, 
leave  the  court  and  counsel  free  to  discuss 
without  any  embarrassment  whatsoever  and 
in  unambiguous  language  every  phase  of  the 
question  with  the  decision  of  which  the  Jury 
is  not  concerned.  The  complete  liberty  of 
speech  on  the  subject  of  the  evidence  allow- 
able to  the  Judge  in  the  absence  of  the  jury, 
when  he  is  no  longer  required  to  be  dumb 
as  to  what  has  been  proved,  is  frequently 
helpful  alike  to  court  and  counsel  In  settling 
the  issues  involved.  The  remark  made  by  the 
court  in  this  case,  if  the  Jury  had  not  been 
present,  would  have  served,  as  it  did,  to 
bring  out  an  amendment  to  the  plea  satisfy- 
ing the  Jury  (as  he  seems  to  have  been  con- 
vinced) that  the  defendant's  defense  was  good 
and  entitled  to  go  to  the  Jury  on  equal  terms 
with  the  plaintiff's  case.  But  the  statement 
of  the  Judge  (to  put  it  mildly)  that  he  had 
doubts  whether  there  was  "any  evidence  en- 
titling the  defendant  to  go  to  the  Jury  at  all" 
certainly  disparaged  the  defendant's  defense, 
and,  by  comparison,  gave  greater  weight  to 
the  plaintiff's  contention. 

4.  In  the  third  ground  of  the  motion  it  is 
alleged  that  the  court  erred  in  expressing  in 
the  presence  and  hearing  of  the  Jury  an  opin- 
ion as  to  the  effect  of  the  following  written 
memorandum  introduced  in  evidence  by  the 
plaintiff,  to  wit:  "Lot  80x90,  No.  11  Wil- 
liams street  I  want  ^,500  net  Clara  Mar- 
tin"— in  that  the  court  stated  in  the  presence 
of  the  Jury :  "I  think  this  paper  shows  that 
plaintiff  was  the  agent  of  defendant  and 
was  authorized  to  sell  the  property  for  $3,500 
net"  From  the  note  of  the  Judge  to  this 
ground,  it  appears  that  this  was  said  before 
the  defendant  flled  her  special  plea  alleging 
that  the  memorandum  was  obtained  by  fraud, 
and  that  after  this  amendment  to  her  an- 
swer was  flled  the  court  submitted  the  ques- 
tion to  the  Jury.  We  do  not  think  that  this 
fact  affects  the  matter.  Without  any  amend- 
ment the  defendant  had  already  flled  an  an- 
swer in  which  she  denied  paragraphs  2  and 
8  of  the  petition,  as  well  as  all  of  the  other 
paragraphs  thereof.  These  paragraphs  are  as 
follows : 

"M.  L.  Thrower  is  a  real  estate  agent  do- 
ing business  in  said  county,  and  as  agent  he 
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had  placed  in  his  hands  for  sale  by  defend- 
ant a  certain  lot  in  the  city  of  Atlanta, 
known  as  No.  11  Williams  street. 

"Defendant  authorized  him  to  sell  said  lot 
for  $3,500  net" 

Under  this  denial  we  do  not  think  that  the 
amendment  to  the  plea,  setting  up  the  fact 
that  the  memorandum  was  obtained  by  fraud, 
was  necessary  to  raise  the  issue  that  the  de- 
fendant had  never  contracted  at  all  with 
Thrower  to  sell  her  property  for  her.  The 
amendment  was  at  most  but  an  amplification 
of  the  defendant's  original  plea.  It  was  con- 
ceded by  both  parties  that  the  contract  rested 
partly  In  parol,  and  that  the  written  memo- 
randum was  only  a  part  of  the  contract.  The 
effect  of  the  defendant's  original  answer  was 
to  say:  "I  never  employed  Mr.  Thrower  as 
my  agent  to  sell  my  property,  and  the  memo- 
randum which  he  says  was  addressed  to  him, 
and  says  gave  him  authority  to  sell  the  lot 
described  therein,  was  well  understood  by 
him  at  the  time  as  being  a  mere  statement 
of  the  least  figure  I  would  take  for  my  prop- 
erty, if,  after  consideration,  I  should  deter- 
mine to  sell."  The  amendment  in  effect 
speaks  thus :  "If  you  believe,  from  the  mem- 
orandum and  the  testimony  of  what  trans- 
pired, that  a  contract  was  entered  into  be- 
tween us,  which  would  otherwise  be  valid, 
the  agreement  is  nevertheless  void  because 
it  was  fraudulently  obtained."  The  court 
has  the  right  to  construe  the  written  portion 
of  a  contract.  It  is  its  duty  to  do  so ;  but  it 
is  not  for  the  court  to  construe  any  part  of 
the  contract  which  depends  for  existence  and 
completeness  upon  parol  testimony  as  to 
facts  which  are  in  dispute.  Ambiguities  in 
written  contracts,  and  the  determination  of 
the  terms  of  a  contract  dependent  upon  parol 
evidence  for  its  existence,  are  for  the  solu- 
tion of  the  jury. 

We  think  that  our  learned  brother  of  the 
trial  bench  overlooked  the  fact  that  the  mem- 
orandum required  parol  evidence,  not  only  to 
show  the  employment  of  the  plaintiff,  but 
really  to  show  that  he  was  entitled  to  be  a 
plaintiff,  when  he  ruled  that  "this  paper 
shows  that  plaintiff  was  the  agent  of  defend- 
ant, and  was  authorized  to  sell  the  property 
for  $3,500  net."  We  do  not  think  that  the 
words,  "I  want  $3,500  net,"  are  conclusive 
as  to  an  absolute  power  of  sale,  or  indicate 
beyond  any  other  supposition  that  the  de- 
fendant, if  she  had  determined  to  sell,  might 
not  be  willing  to  receive  more,  or  perhaps 
even  less,  than  $3,500  for  her  property. 

5.  The  Judge  should  have  charged  in  ac- 
cordance with  the  written  request  preferred 
in  behalf  of  the  defendant,  or  in  lieu  thereof 
should  have  instructed  the  jury  in  his  own 
language  upon  the  subject  of  the  mutual  as- 
sent necessary  to  create  a  contract.  Under 
the  evidence  in  this  case  the  instruction  was 
especially  necessary.  A  contract  resting  in 
.parol  must  be  assented  to  by  both  parties  in 
the  same  sense.  Mutual  assent  is  assent  to 
the  same  thing  in  the  same  sense  under  a 


common   understanding  of   the  sHpulatioot 
agreed  to. 

6.  We  think,  too,  that  the  court  should 
have  charged  the  jury  upon  the  defendant*! 
written  request  that  the  burden  of  proof  was 
upon  the  plaintiff  to  prove  that  there  was 
a  contract,  and  that  it  -devolved  upon  him  to 
establish  by  a  preponderance  of  the  evidence 
that  his  mind  and  that  of  defendant  met  up- 
on the  contract  sued  upon,  and  that  they  both 
assented  to  it  in  the  same  sense. 

7.  The  evidence  did  not  support  the  ver- 
dict for  the  plaintiff  under  the  allegations 
in  his  petition  and  the  amendment  thereto. 
It  was  therefore  unwarranted,  and  a  new 
trial  should  have  been  granted. 

Judgment  reversed. 


(4  Ga.  App.  2&i 

NEW  YORK  LIFE  INS.  CO.  T.  RHODES. 

(No.  818.) 

(Court  of  Appeals  of  Georgia.    March  16,  190&) 

L  Justices  op  the  Peace—Review  of  Pbo- 
CEGDiNGS  —  Certiobajii  — Bond— Validitt- 
Evidence— Admissibilitv. 

Evidence  may  be  introduced  to  attack  a 
certiorari  bond  upon  the  ground  that  it  wa* 
executed  or  signed  by  one  withoat  authority: 
but  the  courts  will  not  hear  testimony  in  sup- 
port of  the  validity  of  a  bond  given  to  obtain  a 
certiorari,  nor  permit  evidence  offered  to  es- 
tablish the  authority  of  one  who  purports  to 
have  executed  such  bond  in  behalf  of  another, 
except  in  rebuttal  of  testimony  attaclcing  the 
authoritv  of  such  an  agent  and  the  validity  of 
the  bond. 
2.  Principal  and   Aoknt— Pbesuicptioiv    or 

AUTllOBITT. 

When  a  certiorari  bond  appears  upon  Iti 
face  to  have  been  signed  by  one  apparently  au- 
thorized to  act  as  an  aeent,  authority  to  sign  it 
is  to  be  presumed.  This  presumption  may  be 
rebutted  by  proof;  but  it  is  only  after  evi- 
dence adverse  to  this  presumption  has  been  in- 
troduced that  evidence  in  support  of  the  au- 
thenticity of  the  bond  or  of  the  signer  will  be 
permitted.  One  who  signs  a  bond  otherwise 
valid,  for  the  purpose  of  its  execution,  will  not 
be  presumed  to  have  violated  the  law  by  com- 
mitting forgery. 

[Ed.  Note.-~For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §§  391-399.) 

8.  Justices  op  the  Peace— Cebtiobam— Bond 
•—Who  may  Sign— Statutory  Provisions. 
The  requirements  as  to  those  who  may  sign 
a  certiorari  bond  in  behalf  of  a  corporation  are 
not  so  strict  as  the  provisions  of  section  44G0 
of  the  Civil  Code  of  1895,  with  reference  to  the 
execution  of  appeal  bonds.  In  case  of  conM>- 
rations.  an  appeal  must  be  entered  by  the  presi- 
dent, or  the  agent  managing  the  case,  or  by 
the  attorney  of  record.  The  bond  prerequisite 
to  obtain  a  writ  of  certiorari  may  be  executed 
by  any  authori7/ed  agent  or  any  attorney  of  the 
corporation.     Civ.   Code  1895,   §  4639. 

4.  Corporations— "Seai,." 

The  signature  of  the  person  purporting  to 
be  the  agent  of  the  corporation  executing  a  cer- 
tiorari bond  in  its  behalf,  being  admitted  and 
being  under  seal,  the  "seal."  though  an  ordi- 
nary scroll,  will  be  presumed  to.  be  intended 
as  tiie  seal  of  the  corporation  until  the  presump- 
tion is  rebutted  by  competent  evidoice.  The 
seal   imports  proper  authority. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6306-6372.] 
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6.  Sake— "OoRFOBATB  Sbai*.'* 

If  a  corporation  adopts  a  seal  different  from 
Its  ''corporate  sea]*'  for  a  special  occasion,  the 
seal  adopted  is  the  corporate  seal  for  that  time 
and  occasion. 

[Ed.  Note.— For  other  definitioDS,  see  Words 
and  Phrases,  vol.  2,  p.  1608.] 

6.  Justices  or  the  Peace— Review  of  Pbo- 

cEEDiNOs  —  Oebtiobabi— Bond— Signing  bt 

Agent— "Super  visoB." 

(a)  EHther  a  general  agent  or  a  special  agent 
can  execute  a  certiorari  bond. 

(b)  The  word  "Supervisor,"  when  used  to  in- 
dicate an  agent  of  an  insurance  company,  de- 
notes and  includes  general  agency. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  6797.] 

(Syllabus  by  the  Ck>urt) 

Error  from  Superior  Court,  Fulton  Ck)unty; 
W.  D.  Ellis,  Judge. 

Action  by  the  New  York  Life  Insurance 
Company  on  promissory  notes  against  Wal- 
lace Rhodes.  From  a  Judgment  dismissing 
the  petition  of  the  Insurance  company  for 
certiorari  to  review  a  Judgment  for  defend- 
ant, the  insurance  company  brings  error.  Re- 
versed. 

Hugh  M.  Scott,  for  plaintiff  in  error. 
Lowndes  Calhoun,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  in  error  filed 
a  petition  for  certiorari  in  the  superior  court 
of  Fulton  county.  When  the  case  was  called 
f6r  trial  counsel  for  the  defendant  in  certi- 
orari moved  the  court  to  dismiss  the  same 
upon  the  ground  that  the  certiorari  bond  was 
signed  by  the  **New  York  Life  Insurance 
Company,  by  B.  J.  Clark,  Supervisor,"  and 
it  did  not  affirmatively  appear  from  the  rec- 
ord in  the  case  that  said  Clark  had  authority 
to  sign  the  name  of  the  company  to  the  bond. 
The  judge  of  the  superior  court  sustained 
this  motion  and  dismissed  the  certiorari,  and 
exception  is  taken  thereto.  The  certiorari 
bond  is  as  follows:  "Georgia,  Fulton  Coun- 
ty. Know  alt  men  by  these  presents,  that 
whereas  the  New  York  Life  Insurance  Com- 
pany, a  corporation,  is  plaintiff  in  a  suit  on 
promissory  notes,  wherein  Wallace  Rhodes  is 
defendant,  in  the  notary  public  et  ex  officio 
Justice  of  the  peace  court  of  the  1,234th  dis- 
trict, G.  M.,  said  county,  in  which  said  cause 
on  the  30th  day  of  May,  1907,  a  verdict  was 
rendered  for  the  said  defendant,  Wallace 
Rhodes:  Now,  therefore,  the  undersigned 
principal,  the  New  York  Life  Insurance  Com- 
pany, and  the  undersigned  security,  W.  E. 
Manning,  acknowledge  themselves  Jointly  and 
severally  bound  to  the  adverse  party  in  said 
cause,  viss.,  the  said  Wallace  Rhodes,  for  the 
payment  of  the  eventual  condemnation  mon- 
ey, together  with  all  future  costs.    Witness 

our  hands  and  seals  this day  of  June, 

1907.  New  York  Life  Ins.  Co.  [L.  S.]  by  B. 
J.  Clark,  Supervisor.  W.  E.  Manning. 
[L.  S.]  Approved:  Chas.  B.  Kingbery,  N. 
P.  &  Ex  Off.  J.  P.,  1,234th  DIst.,  G.  M."  The 
plaintiff  in  certiorari  offered  to  show  that 
Clark,  the  supervisor,  was  a  general  agent 


of  the  New  York  Life  Insurance  Company  in 
the  state  of  Groorgia,  and  by  virtue  of  his 
office  the  head  representative  and  general 
manager  of  all  the  affairs  of  said  New  York 
Life  Insurance  Company  in  the  state  of  Geor 
gia,  and  by  virtue  of  his  position  had  charge 
of  this  particular  case,  with  authority  to 
execute  the  bond,  and  that  the  bond  was  a 
legal,  valid,  and  subsisting  obligation  of  the 
New  York  Life  Insurance  Company.  The 
plaintiff  in  certiorari  further  offered  to  show 
acceptance  and  ratification  of  the  bond  as  a 
valid  and  subsisting  obligation  of  the  com- 
pany, by  Hugh  M.  Scott,  its  attorney  of  rec^ 
ord,  and  to  prove  the  acceptance  and  ratifica- 
tion of  the  bond  before  having  the  same  ap- 
proved or  filed. 

1.  We  think  the  court  properly  refused  to 
allow  the  plaintiff  in  certiorari  to  introduce 
evidence  to  prove  that  the  bond  was  executed 
with. authority  by  said  supervisor,  and  prop- 
erly refused  the  evidence  offered  to  show 
ratification.  The  certiorari  is  a  nullity  un- 
less a  legal  bond,  or  a  pauper  affidavit  in  lieu 
thereof,  has  been  filed  before  issuance  of  the 
writ  Simpkins  v.  Johnson,  3  Ga.  App.  437, 
60  S.  E.  202.  If  the  bond  appears  to  be  valid 
and  properly  executed,  the  court  will  not 
hear  evidence  to  sustain  it,  though  evidence 
may  be  introduced  to  attack  it  as  having 
been  executed  or  signed  by  one  without  au- 
thority. Alabama  M.  Ry.  Co.  v.  Stevens, 
116  Ga.  790,  43  S.  E.  46;  Hamilton  v.  Insur- 
ance Company,  107  Ga.  728,  33  S.  B.  705. 
In  the  Stevens  Case,  supra,  an  examination 
of  the  original  record  shows  that  the  super- 
ior court  heard  evidence  as  to  the  lack  of  au- 
thority on  the  part  of  the  clerk  to  sign  the 
certiorari  bond  for  the  railroad  company,  and 
that  the  Supreme  Court  reversed  the  Judg- 
ment of.  the  lower  court  in  refusing  to  dis- 
miss the  certiorari  because  the  proof  show- 
ed that  the  agent  who  had  signed  the  certi- 
orari bond  was  without  authority.  It  is 
clear,  therefore,  that,  where  a  certiorari  bond 
appears  to  be  valid,  evidence  will  not  be 
heard  in  support  of  its  validity,  or  in  support 
of  what  purports  to  be  the  act  of  a  duly  au- 
thorized agent  in  signing  the  bond;  but  upon 
proper  motion  evidence  will  l>e  heard  attack- 
ing the  validity  of  the  bond,  on  the  ground 
that  it  is  not  executed  or  signed  by  the  prop- 
er person. 

2.  When  a  certiorari  bond  appears  to  have 
been  signed  by  one  who  is  apparently  author- 
ized to  act  as  an  agent,  authority  to  sign  such 
bond  is  to  be  presiuned.  This  presumption 
may  be  rebutted  by  proof;  but  it  Is  only  aft- 
er evidence  has  been  introduced  adverse  to 
this  presumption  that  evidence  in  support  of 
the  authenticity  of  the  bond  or  of  the  au- 
thority of  the  signer  will  be  permitted.  One 
who  signs  a  bond,  otherwise  valid,  for  the 
purpose  of  its  execution,  will  not  be  presum- 
ed to  have  violated  the  law  by  committing 
forgery. 

3.  We  think,  however,  that  the  court  err- 
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ed  in  dismissing  the  certiorari  upon  the 
ground  (as  appears  from  the  order  of  dis- 
missal) that  no  valid  bond  had  been  filed  by 
the  plaintiff  in  certiorari.  The  bond  was  un- 
der seal  and  signed  "New  York  I/ife  Insur- 
ance Ck>mpany  [L.  S.],  by  E.  J.  Clark,  Super- 
i'isor."  The  judge  of  the  superior  court  seems 
to  have  dismissed  the  certiorari  upon  the  idea 
that  the  word  "supervisor"  does  not  denote 
such  an  agency  as  would  authorize  such  a  su- 
pervisor to  execute  a  certiorari  bond.  Coun- 
sel for  defendant  in  error,  to  sustain  the 
Judgment  of  the  lower  court,  relies  largely 
upon  the  decision  In  King  Hardware  Co.  v. 
Bowden,  113  6a.  924,  39  S.  E.  404.  It  must 
be  borne  in  mind  that  the  decision  in  the 
Bowden  Case,  supra,  was  based  largely  upon 
the  peculiar  wording  of  section  4460  of  the 
Civil  Code  of  1895  and  the  fact  that  an  ap- 
peal bond  is  amendable.  It  has  frequently 
been  held  that  a  certiorari  bond  is  not  amend- 
able, and  it  must  be  borne  in  mind  that  the 
requirements  as  to  a  certiorari  bond  are  not 
the  same  as  those  with  reference  to  an  ap- 
peal bond.  Section  4460  of  the  Civil  Code  of 
1895  provides  that  in  the  case  of  partners 
or  joint  contractors  any  one  of  the  partners 
or  joint  contractors  may  enter  an  appeal  in 
the  name  of  the  firm  or  joint  contractors 
to  the  appeal  bond,  and  in  case  of  corpora- 
tions the  appeal  may  be  entered  by  the  presi- 
dent, or  any  agent  thereof  managing  the 
case,  or  by  the  attorney  of  record.  It  Is  up- 
on the  peculiar  requirements  of  this  section 
as  to  corporations  that  the  decision  in  the 
King  Hardware  Case  is  based. 

The  name  of  the  plaintiff  in  certiorari  in 
the  present  case  imports  a  corporation,  and 
if  an  appeal  bond,  Instead  of  a  certiorari 
bond,  were  to  be  executed  by  it,  the  appeal 
would  have  to  be  entered,  either  by  the  presi- 
dent, by  the  agent  thereof  managing  the  par- 
ticular case,  or  by  the  attorney  of  record  in 
the  special  case.  Under  section  4639,  which 
refers  to  the  bond  and  security  where  writs 
of  certiorari  are  applied  for,  either  'the 
party  applying  for  the  same,  his  agent  or  at- 
torney shall  give  bond,"  etc.  The  Legisla- 
ture, seemingly  bearing  In  mind  the  fact 
that  a  certiorari  bond  is  not  amendable,  has 
in  such  cases  relaxed  to  some  degree  the 
stringent  requirements  which  are  prescribed 
with  relation  to  the  persons  who  can  execute 
an  appeal  bond;  and  Instead  of  being  re- 
stricted in  case  of  a  corporatiwi  to  execu- 
tion by  the  president,  or  the  agent  having 
the  case  in  charge,  or  the  attorney  of  rec- 
ord, as  in  case  of  appeal,  a  certiorari  bond 
may  be  signed  by  any  authorized  agent  or 
any  attorney  of  such  corporation.  As  to  an 
attorney,  see  James  v.  Avery,  3  Ga.  App.  357, 
50  S.  E.  1118. 

4.  We  think  the  bond  in  this  case  was 
presumptively  properly  executed,  because  it 
was  under  seal.  Angell  &  Ames  on  Cor- 
porations, f  226.  ''The  signature  of  the  agent 
of  the  corporation  executing  the  instrument 
In  its  behalf,  however,  being  proved,  the  seal» 


though  mere  paper  and  wafer  stamped  with 
the  common  desk  seal  of  a  merchant,  will 
be  presumed  to  be  Intended  as  the  seal  of 
the  corporation  until  the  presumption  is  re- 
butted by  competent  evidence."  Flint  v.  Clin- 
ton Co.,  12  N.  H.  433,  434;  City  Council  v. 
Moorhead,  2  Rich.  Law  (S.  C.)  430;  Susqne- 
hannah  Bridge  Co.  v.  Insurance  Co.,  3  Md. 
305,  56  Am.  Dec.  740;  Phillips  v.  Coffee,  17 
111.  154,  63  Am.  Dec.  357.  The  court,  there- 
fore, should  have  considered  the  bond  as  suf- 
ficient until  it  had  been  made  aflirmatiyely 
to  appear  by  the  defendant  in  certiorari  that 
Clark  did  not  have  the  authority  be  claimed 
to  have  and  which  his  title  Imported. 

5.  Where  an  agent  has  signed  with  a  seal, 
the  courts  are  to  presume  that  he  did  not 
exceed  his  authority.  The  seal  itself,  prima 
facie  imports  proper  authority.  Counsel  for 
the  defendant  in  error,  however,  insists  that 
the  bond  was  not  executed  under  the  common 
seal  of  the  corporation,  but  only  under  the 
letters  "L.  S.,"  being  a  general  seal  or  scroll. 
This  does  not  alter  the  case,  A  corporation, 
as  well  as  an  individual  person,  may  use  and 
adopt  any  seal.  A  scroll  is  sufficient  in  place 
of  a  common  seal  to  constitute  a  sealed  In- 
strument. Johnston  v.  Crawley,  25  Ga.  316, 
71  Am.  Dec.  173.  It  is  also  held  in  the  John- 
ston Case,  25  Ga.  329,  71  Am.  Dec.  173,  that 
if  a  corporation  adopts  a  seal  different  from 
its  corporate  seal  for  a  special  occasion,  the 
seal  adopted  is  the  corporate  seal  for  that 
time  and  occasion.  The  purpose  in  execut- 
ing the  bond  is  to  make  it  a  sealed  instru- 
ment. And  that  a  scroll  is  sufficient  for 
that  purpose  was  held  also  in  Williams  v. 
Greer,  12  Ga.  459,  and  in  Stansell  v.  Oorley, 
81  Ga.  453,  8  S.  E.  868.  See,  also,  Carr  v. 
Ga.  Loan  &  Trust  Co.,  108  Ga.  757,  33  S.  E. 
190;  Nelson  v.  Spence,  129  Ga.  35,  58  S.  E. 
697;  Dodge  v.  American  Freehold  Co.,  109 
Ga.  394,  34  S.  E.  672.  In  these  cases  the 
common  seal  was  used ;  but  we  see  from  the 
ruling  in  the  Johnston  Case,  supra,  that  this 
is  not  essential. 

6.  Under  the  provisions  of  section  4639  of 
the  Civil  Code  of  1895,  either  a  general  agent 
or  a  special  agent  can  execute  a  certiorari 
bond  in  behalf  of  his  principal,  and  the  one 
is  as  sufficient  for  the  purpose  as  the  other. 
In  our  opinion  the  word  "supervisor"  im- 
ports general  agent  and  the  authority  to  bind 
the  company ;  but,  if  we  should  be  mistaken 
in  this,  the  word  necessarily  implies  agency 
of  some  kind,  and,  as  the  instrument  is  un- 
der seal,  special  agency  for  the  particular 
purpose,  at  least,  is  to  be  presumed.  '*A  spe- 
cial agency  properly  exists  when  there  is  a 
delegation  of  authority  to  do  a  single  act. 
A  general  agency  properly  exists  when  there 
is  a  delegation  to  do  all  acts  connected  with 
a  particular  trade,  business,  or  employment.'* 
Story  on  Agency,  fi  317.  "Supervisor,"  as 
defined  in  Webster's  International  Diction- 
ary, is  "one  who  supervises;  an  overseer; 
an  inspector;  a  superintendent'*  In  the 
same  dictionary   the  verb  "superintend"    is 
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giren  as  a  synonym  of  the  word  "superrise/* 
and  "supervise"  is  defined  as  "to  oversee  for 
direction;  to  superintend;  to  inspect  with 
authority.**  We  confess  that  at  first  blush 
the  word  "supervise"  did  not  appear  to  us 
as  being  a  term  at  all  applicable  to  the  af- 
fairs of  the  insurance  company  or  suitable 
to  designate  a  general  manager;  but  in  the 
Century  Dictionary  we  find  the  following 
definition:  "Supervisor:  One  who  super- 
vises; an  overseer;  an  inspector;  superin- 
tendent, as  the  supervisor  of  a  coal  mine;  a 
supervisor  of  the  customs  or  of  the  excise." 
In  the  same  Dictionary  the  verb  "supervise" 
Is  defined:  "To  oversee;  have  charge  of, 
with  authority  to  direct  or  regulate." 

From  the  above  we  thinlc  it  clear  that  four 
propositions  are  established:  First,  that  ei- 
ther a  general  agent  or  a  special  agent  can 
execute  a  certiorari  bond;  second,  that  the 
word  "supervisor"  embraces  general  agency; 
third,  that  where  the  bond  appears  under 
seal,  authority  to  execute  it  will  be  presum- 
ed; fourth,  that  the  execution  of  such  bond, 
under  any  ordinary  seal  or  scroll*  Is  suffi- 
cient for  that  purpose. 

Judgment  reversed. 


(4  Ga.  App.  IS) 

UNITEJD  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  MURPHY,  Sheriff.     (No.  773.) 
(Court  of  Appeals  of  Georgia.    March  16,  1906.) 

1.  ExECxrriON   —  Aonon    on   Fobthoomino 
Bond— Parties. 

Where  the  obligation  of  a  forthcoming  bond 
Is  by  its  terms  joint  and  severable,  the  obligee 
in  the  bond  may  sue  the  surety  thereon  without 
joining  the  principal. 

[Ed.  Note.— For  cnsa^  in  point,  see  Cent.  Dig. 
▼oi.  21,  Eixecntion,  {  428.] 

2.  Pbinoipai.  and  Agent— Powebs  ot  Agent 
— Execution  of  Forthcoming  Bond. 

An  agent  is  authorized  to  execute  a  forth- 
coming bond  for  bis  principal  without  written 
authority.  Even  if  the  principal  should  re- 
pudiate the  act  of  the  agent  as  unauthorized, 
this  would  not  affect  the  liability  of  the  surety ; 
for  in  any  event  the  surety  is  bound.  But  in 
any  case  the  authority  of  the  agent  to  execute 
such  bond  fs  immaterial,  where  the  principal 
receives  the  property  from  the  levying  officer 
under  the  bond  so  executed. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  40,  Principal  and  Agent,  %  384.] 

8.  EsTOPPEii— Equitable  Estoppei/- Bstop- 
pEi,  TO  Questi-on  Forthcoming  Bond. 
After  a  claim  has  been  inten)osed  to  per- 
sonal property  levied  upon,  and  a  forthcoming 
bond  has  been  executed  and  delivered  to  a  levying 
officer,  and  the  property  so  levied  upon  released 
and  delivered  Into  the  possession  of  the  claim- 
ant and  principal,  neither  principal  nor  surety 
can  thereafter  question  the  formal  execution  of 
the  bond  and  its  approval  and  acceptance  by 
the  levying  officer. 

[Ed.  Note,— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  S  24.] 

4.  Bankruptcy— Liens  Acquired  bt  Lbgai. 
Proceedings  Prior  to  Bankruptcy— Judg- 

IfSNTS. 

A  lien  of  a  judgment  obtained  more  than 
four  months  prior  to  the  filing  of  a  petition  in 
bankruptcv  cannot  be  divested  by  the  adjudica- 
tion;   and   where   personal   property   has   been 


levied  upon  and  a  forthcoming  l>ond  given 
therefor,  the  subsequent  adjudication  that  the 
defendant  in  execution  is  bankrupt,  and  the 
seizure  by  the  bankruptcy  court  of  the  prop- 
erty levied  upon  and  described  in  the  forthcom- 
ing bond,  cannot  affect  the  rights  of  the  plaintiff 
in  execution,  and  will  not  release  the  suretv 
on  the  forthcoming  bond  from  his  obligation 
to  produce  the  property  according  to  the  terms 
of  the  bond. 

[Ed.  Note.- For  cases  in  point,  see  Cent.  Dig. 
vol.  6,  Bankruptcy,  §§  806-^15.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Albany;  D.  P. 
Crosland,  Judge. 

Action  on  a  forthcoming  bond  by  D.  Mur- 
phy, sheriff,  for  the  use  of  Hobbs  &  Living- 
ston, against  the  United  States  Fidelity  & 
Guaranty  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

In  a  suit  on  a  forthcoming  bond  Hobbs 
ft  Livingston  obtained  a  judgment  against 
the  Minnesota  Lumber  Company,  and  execu- 
tion was  issued  and  levied  upon  certain  per- 
sonal property  described  In  the  levy  and  in 
the  bond.  This  property  was  claimed  by 
Clements,  who  executed  a  forthcoming  bond, 
with  the  United  States  Fidelity  ft  Guaranty 
Company  as  surety.  Subsequently  the  claim 
interposed  by  Clements  was  withdrawn  and 
the  property  was  readvertised  for  sale,  and, 
not  being  produced  at  the  time  and  place  of 
sale  in  accordance  with  the  terms  of  the 
bond,  suit  was  filed  against  the  surety  by 
Murphy,  sheriff,  for  the  use  of  Hobbs  ft  Liv- 
ingston. The  defendant  filed  a  demurrer  on 
the  following  grounds:  First.  The  petition 
is  defective,  in  that  there  is  a  nonjoinder  of 
parties  defendant.  The  contract  declared  up- 
on shows  that  one  T.  B.  Clements  is  the  prin- 
cipal obligor,  and  that  this  defendant  is 
only  surety  thereon,  and  that  the  contract  is 
joint,  and  not  severable,  and  therefore  a 
judgment  cannot  be  rendered  against  this  de- 
fendant, unless  judgn>ent  is  rendered  against 
the  principal  before  or  at  the  same  time; 
there  being  no  severable  liability  against  this 
defendant  under  said  bond.  Second.  It  af- 
firmatively appears  that  the  bond  declared 
upon  was  never  attested,  approved,  or  ac- 
cepted by  the  levying  officer  by  any  Indorse- 
ment or  signature  thereon  by  said  officer. 
The  demurrer  was  overruled,  and  the  de- 
fendant excepted. 

The  defendant  pleaded  non  est  factum  as 
to  Clements,  the  principal  obligor  in  the 
bond,  and  on  demurrer  this  plea  was  strick- 
en, and  the  defendant  excepted.  The  defend- 
ant further,  as  a  special  plea,  set  up  its 
inability  to  deliver  the  property  according  to 
the  terms  of  the  bond  at  the  time  and  place 
of  sale  by  reason  of  the  following  facts: 
That  immediately  after  the  filing  of  the  claim 
and  the  execution  of  the  bond  sued  upon 
the  proi>erty  levied  upon  and  described  then»- 
in  was  surrendered  by  the  claimant  to  the 
Minnesota  Lumber  Company,  defendant  in 
execution,  for  its  use.  Shortly  afterwards 
the   Minnesota    Lumber   Company    was   ad- 
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Judged  an  inyoluntary  bankrupt  Its  trus- 
tee in  bankruptcy  seized  and  sold  this  prop- 
erty, and  applied  the  proceeds  in  satisfaction 
of  liens  superior  to  that  of  Hobbs  &  Living- 
ston. The  claim  of  Clements  was  withdrawn 
in  the  city  court  of  Moultrie,  wliere  it  was 
filed  prior  to  the  trustee's  sale,  and  the  pur- 
chaser at  the  sale  acquired  a  legal  title  to 
the  property.  There  are  other  defenses  set 
up  in  the  voluminous  plea  of  the  defendant, 
but  the  foregoing  are  alone  material. 

The  case  was  tried  by  the  judge  without 
the  intervention  of  a  jury  upon  an  agreed 
statement  of  facts,  substantially  as  follows: 

(1)  On  February  16,  1904,  a  common-law 
Judgment  was  rendered  in  the  city  court  of 
Moultrie  in  favor  of  Hobbs  &  Livingston 
against  the  Minnesota  Lumber  Company  for 
$1,820  principal  and  $180  attorney's  fees. 
The  Minnesota  Lumber  Company  carried  the 
case  to  the  Supreme  Court,  where  it  was  af- 
firmed on  condition  that  the  attorney's  fees 
be  written  ofiT  within  a  certain  time.  This 
was  done  as  required,  and  the  judgment  of 
the  Supreme  Court  was  then  made  the  judg- 
ment of  the  lower  court 

(2)  The  execution  in  favor  of  Hobbs  & 
Livingston  against  the  Minnesota  Lumber 
Company  was  entered  on  the  general  execu- 
tion docket  of  Colquitt  county  on  March  2, 
1904,  and  was  also  duly  entered  on  the  execu* 
tion  docket  of  the  city  court  of  Moultria 
This  execution  was  properly  levied  on  April 
29,  1904,  by  the  deputy  sheriff  of  the  city 
court  of  Moultrie,  who  was  also  deputy  sher- 
iff of  Colquitt  county,  on  the  property  set 
forth  in  the  copy  of  the  levy  and  the  copy 
of  the  bond  attached  to  the  original  petition 
in  the  instant  case. 

-  (3)  The  sheriff  of  the  city  court  of  Moultrie 
duly  advertised  this  property  and  was  pro- 
ceeding to  sell  it,  as  set  out  in  the  original 
petition,  when  the  sale  was  arrested  by  th« 
claim  of  Clements  and  the  bond;  and  the 
sheriff,  on  account  of  the  claim  and  this 
bond,  failed  to  sell  the  property.  The  sheriff 
approved  this  bond  and  accepted  it,  though 
he  did  not  write  his  approval  on  it  He  did 
write  his  approval  on  the  claim  bond  (which 
was  given  at  the  same  time),  in  the  terms 
of  the  law,  and  on  the  same  piece  of  paper ; 
both  the  claim  and  the  bond  being  written  on 
the  same  piece  of  paper,  the  one  following  the 
other,  and  the  security  on  each  being  the 
same. 

(4)  The  claim  was  voluntarily  withdrawn 
by  Clements  on  July  10,  1905,  and  the  with- 
drawal entered  on  the  record  of  the  city 
court  of  Moultrie. 

(5)  The  sheriff  of  Colquitt  county,  during 
the  month  of  May,  again  legally  advertised 
the  said  property  for  sale  on  the  first  Tues- 
day in  June,  1907.  The  property  was  not 
forthcoming,  and  for  that  reason  could  not 
be  sold.  It  was  not  produced  at  the  time  and 
place  of  sale  by  Clements  or  any  one  else. 

(6)  After  giving  the  bond,  the  property 
therein  described  remained  where  it  was  be- 


fore and  at  the  time  of  the  levy  and  contin- 
ued to  be  used  by  the  Minnesota  Lumba 
Company. « 

(7)  On  March  6,  1905,  the  Minnesota  Lum- 
ber C!ompany,  upon  the  petition  of  unsecured 
creditors,  was  adjudicated  a  bankrupt,  and 
Hobbs  &  Livingston  were  scheduled  as  lien 
creditors  by  the  Minnesota  Lumber  Company 
in  the  bankruptcy  proceedings.  Hobbs  & 
Livingston  never  at  any  time  proved  their 
claim  in  the  bankruptcy  court,  nor  in  any 
wise  recognized  that  court  or  liad  anything 
to  do  with  it  No  order  was  ever  taken  mak* 
ing  them  parties  to  that  litigation. 

(^  On  March  11,  1903,  the  Minnesota  Lum- 
ber Company  executed  and  delivered  to  the 
Southern  Pine  Company  of  Georgia  a  valid 
mortgage  upon  practically  all  its  property, 
including  that  described  in  the  levy  of  tlie 
sheriff  and  the  forthcoming  bond,  for  $15,000l 
This  mortgage  was  duly  recorded,  and  tlie 
property  covered  by  it,  exclusive  of  that  de- 
scribed in  the  levy  and  bond  in  this  case  at 
the  time  of  the  levy  of  this  fl.  fa.,  was  worth 
at  least  $25,000.  The  value  of  the  property 
levied  on,  and  for  which  the  forthcoming 
bond  was  given,  was  $2,600  at  tlie  time  the 
claim  was  made  and  the  forthcoming  bond 
given.  Four  thousand  dollars  was  due  to  the 
Southern  Pine  C!ompany  on  said  mortgage 
by  the  Minnesota  Lumber  0>mpany  at  the 
time  of  the  adjudication  in  bankruptcy.  The 
Southern  Pine  Ck>mpany  proved  its  daim 
in  bankruptcy. 

(9)  On  July  10,  1907,  the  referee  ordered 
that  all  the  property  of  the  bankrupt,  except 
specified  real  estate,  be  sold,  entirely  free 
from  all  liens  and  incumbrances^  and  tliat 
said  liens  and  incumbrances  be  discharged  as 
against  the  property  and  attach  upon  the 
proceeds  thereof,  with  the  same  right  to 
creditors  against  the  proceeds  as  they  bad 
against  the  property.  This  order  was  passed 
at  a  meeting  of  the  creditors  of  the  bank- 
rupt after  notice  had  been  given  to  all  the 
creditors  scheduled  by  him,  including  Hobbs 
&  Livingston.  On  July  17,  1905,  after  due 
advertisement  according  to  the  order  of  the 
bankrupt  court,  the  property  of  the  bank- 
rupt Including  that  described  in  the  levy 
and  the  forthcoming  bond  in  the  instant 
case,  except  one  locomotive  engine  described 
in  said  levy  and  bond,  was  sold  at  auction 
in  Colquitt  county  for  $562,  and  on  July 
31,  1905,  the  said  locomotive  engine  was 
sold  by  the  trustee  in  bankruptcy  for  $331. 

(10)  On  August  7,  1905,  at  a  legal  meeting 
of  the  creditors  of  the  bankrupt  held  for 
the  purpose  of  hearing  the  trustee's  report 
tlie  sale  of  all  of  the  said  property  was  con- 
firmed unto  the  Southern  Pine  Company  of 
Georgia;  it  being  tlie  purchaser  at  the 
trusteSe's  sale,  and  thereby  acquiring  the  title 
to  all  the  property  of  the  bankrupt  so  far 
as  the  bankrupt  court  could  vest  title,  in- 
cluding the  property  described  in  the  levy 
of  the  sheriff  and  the  forthcoming  b(»d,  and 
the  proceeds  of  the  sale  was,  under  order  of 
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the  referee,  distributed  amongst  the  creditors 
at  the  bankrupt  holding  liens  upon  the  prop- 
erty, which  liens,  together  with  the  cost  of 
administration  by  the  bankrupt  court,  con- 
sumed all  of  the  assets  of  the  Minnesota 
Lumber  €k>mpany.  All  the  property  did  not 
bring  enough  to  pay  in  full  the  mortgage 
of  the  Southern  Pine  Company  and  the  liens 
of  the  laborers  and  materialmen,  in  addition 
to  the  cost  of  administration  in  bankruptcy. 
The  property  brought  at  the  trustee's  sale 
$18,000. 

(11)  All  of  the  creditors  who  participated 
in  the  distribution  of  the  assets  of  the 
Minnesota  Lumber  Company,  with  the  excep- 
tion of  the  Citizens'  Bank  of  Valdosta,  the 
Merchants'  Bank  of  Valdosta,  and  the  South- 
ern Pine  Company  of  Georgia,  held  liens 
either  as  laborers  or  supply  men,  which, 
while  they  were  superior  in  dignity  to  the 
liens  of  Hobbs  &  Livingston,  were  junior  as 
to  time;  that  is,  those  debts  were  contracted 
subsequently  to  the  levy  of  the  fl.  fa.  By 
statute,  however,  they  were  superior  liens. 

(12)  Before  the  Minnesota  Lumber  (Company 
was  adjudged  bankrupt,  Clements  was  ad- 
judged a  bankrupt  by  the  United  States  Dis- 
trict Court  of  Minnesota. 

A  judgment  was  rendered  by  the  trial 
court  against  the  United  States  Fidelity  & 
Guaranty  Company  for  principal  and  inter- 
est, and  it  excepted,  making  numerous  as- 
signments of  error.  Those  deemed  material 
are  sufficiently  indicated  in  the  foregoing 
statement 

T-  H.  Parker,  for  plaintifiT  in  error.  Shipp 
k,  Kline  and  Jno.  D.  Pope,  for  defendant  in 
error. 

HILL,  G  J.  1.  The  forthcoming  bond  ex- 
ecuted by  Clements,  claimant,  with  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  as 
surety,  was  by  its  express  terms  "joint  and 
severable,"  and  upon  a  breach  of  the  bond  the 
obligee  therein  could  sue  either  one  or  both 
of  the  obligors. 

2.  The  plea  of  non  est  factum  as  to  the 
principal  was  properly  stricken  on  demurrer. 
It  is  not  necessary  that  the  agent  who  ex- 
ecutes a  forthcoming  bond  for  his  principal 
should  have  written  authority;  neither  is  it 
necessary  that  such  bond  should  be  under 
seal,  and  the  fact  that  the  agent  executes 
such  bond  under  seal  does  not  affect  its  va- 
lidity. Civ.  CJode  1895,  $  3035;  Head  v. 
Woods,  92  Ga.  548,  17  S.  E.  928.  Even  if  the 
principal  should  repudiate  the  act  of  the 
agent,  this  would  not  affect  the  liability  of 
the  surety;  for  in  any  event,  the  surety  is 
bound.  Cit.  Code  1895,  $  3035.  In  this  case 
the  act  of  the  agent  was  fully  ratified  by  the 
principal.  The  personal  property  described 
in  the  bond  was  delivered  into  the  possession 
of  the  claimant  upon  the  execution  of  the 
bond,  and  the  claimant  subsequently  with- 
drew ^is  claim  and  consented  that  the  ex- 
ecution proceed. 

3.  The  contention  that  there  was  no  ap- 

eosjs.-^ 


proval  and  acceptance  of  the  forthcoming 
bond  by  the  levying  officer  is  eliminated  by 
the  stipulation  that  the  sheriff  did  in  fact  ap- 
prove and  accept  the  bond,  though  he  did  not 
write  his  approval  upon  the  bond  itself,  but 
wrote  his  approval'  upon  the  claim  bond, 
which  was  given  at  the  same  time  and  writ- 
ten upon  the  same  piece  of  paper  as  the  forth- 
coming bond.  Besides,  the  parties  to  the 
bond  all  acted  on  it.  The  sheriff  released 
the  property  and  delivered  it  to  the  claimant 
upon  the  execution  of  the  bond,  and  the  prin- 
cipal and  the  surety  will  now  be  estopped 
from  questioning  either  its  formal  execution 
or  its  approval  and  acceptance  by  the  levying 
officer. 

There  is  no  merit  in  the  point  that  the 
suit  should  have  been  dismissed  because  the 
execution  under  which  the  property  was  ad- 
vertised the  second  time  was  proceeding  il- 
legally, in  that  the  execution  had  been  chang- 
ed by  striking  therefrom  the  amount  of  $180 
attorney's  fees.  It  is  admitted  in  the  agreed 
statement  of  facte  that  these  attorney's  fees 
were  written  off  voluntarily  by  the  defendant 
as  required  by  the  judgment  of  the  Supreme 
Court.  After  the  judgment  of  the  Supreme 
Court  had  been  made  the  judgment  of  the 
lower  court,  and  the  judgment  for  attorney's 
fees  written  off,  the  claimant  in  judlcio  with- 
drew his  claim  and  consented  that  the  fi.  fa. 
based  upon  the  said  judgment  should  proceed. 
It  therefore  matters  not  who  struck  the  at- 
torney's fees  from  the  execution  in  order  that 
it  might  conform  to  the  judgment  It  cer- 
tainly could  not  result  in  injury  to  the  de- 
fendant that  the  amount  of  the  claim  against 
him  had  been  reduced  to  the  extent  of  the  at- 
torney's fees.  The  alteration  of  the  fl.  fa. 
in  this  respect  in  no  way  affected  the  case, 
and  was  made  in  compliance,  with  the  judg- 
ment of  the  Supreme  Court  and  in  conformity 
to  Civ.  Code  1895,  $  5114.  In  short,  we  think 
every  fact  material  and  necessary  to  sho^ 
the  liability  of  the  defendant  in  this  case  is 
admitted,  to  wit,  the  execution  and  the  levy, 
the  value  of  the  property  levied  upon,  the 
giving  of  the  bond  and  the  breach  of  the 
bond;  and  the  finding  in  favor  of  the  plain- 
tiff was  demanded,  unless  the  principal  ob- 
ligor in  the  bond  and  his  security  were  re- 
leased from  their  obligations  by  the  bank- 
ruptcy of  the  Minnesota  Lumber  Company, 
the  defendant  in  execution,  and  the  seizure 
by  the  bankruptcy  court  of  the  property 
levied  upon. 

4.  The  bankruptcy  court  had  no  right  to 
seize  the  property,  which  four  months  prior 
to  the  adjudication  in  bankruptcy  had  been 
levied  upon  under  a  valid  process  from  the 
state  court.  If  the  forthcoming  bond  had 
not  been  given,  clearly  no  other  court  or  offi- 
cer could  take  the  property  which  had  been 
seized  by  the  sheriff  by  virtue  of  the  execu- 
tion against  the  defendant,  and  the  forth- 
coming bond  is  simply  a  substitute  for  the 
property  levied  upon.  It  is  well  settled  that 
the  lien  of  a  judgment  obtained  more  than 


834 


(N)  SOUTHEASTERN  REPORTEa 


(Ga. 


four  mouths  prior  to  the  petition  in  bank- 
ruptcy is  superior  to  the  adjudication  in 
bankruptcy,  and  that  subsequent  proceedings 
in  bankruptcy  do  not  divest  jurisdiction  of 
the  state  court  to  enforce  such  lien.  ,  7 
Rose's  Notes  on  U.  S.  R^)ort8,  1036;  Kamins- 
ky  y.  Horrigan,  2  Ga.  App.  332;  58  S.  E. 
497;  National  Surety  Co.  v.  Medlock,  2  Ga. 
App.  665,  58  S.  B.  1131.  More  than  four 
months  before  the  adjudication  in  bankrupt- 
cy the  personal  property  described  in  the 
forthcoming  bond  was  in  the  hands  of  the 
.sheriff  on  final  process.  This  property  could 
not  be  legally  taken  from  his  possession  by 
the  bankruptcy  court  Fleming  y.  Odum,  59 
Ga.  363.  The  forthcoming  bond  being  for 
the  protection  of  the  sheriff  in  surrendering 
his  possession  of  the  personal  property  to 
the  principal  in  said  bond,  the  trustee  in 
bankruptcy  had  no  legal  authority  to  dis- 
possess him,  and  it  is  not  to  be  presumed 
that  he  could  have  done  so  if  objections  had 
been  interposed  either  by  the  principal  or 
the  surety.  It  is  true  that  the  surety  in  this 
case  did  bring  to  the  attention  of  the  bank- 
ruptcy court  the  Judgment  lien  of  Hobbs  & 
Livingston  upon  the  property  described  In 
the  forthcoming  bond;  but  it  does  not  ap- 
pear that  any  objection  was  made  by  the 
surety  or  the  principal  to  the  seizure  of  the 
property  by  the  bankruptcy  court  If  timely 
and  appropriate  legal  objection  had  been  in- 
terposed, it  cannot  be  doubted  that  the  bank- 
ruptcy court  would  have  recognized  the  prior 
jurisdiction  of  the  state  court  and  released 
the  property  virtually  in  custodio  legis  un- 
der process  from  the  state  court  The  seizure 
of  the  property  by  the  bankruptcy  court  be- 
ing illegal,  and  neither  the  surety  nor  his 
principal  interposing  any  objection  to  such 
seizure,  the  surety,  the  defendant  in  this 
case,  cannot  claim  any  benefit  from  the  il- 
legal seizure. 

When  property  is  taken  and  held  under 
process,  mesne  or  final,  of  a  court  of  com- 
petent jurisdiction,  it  is  in  the  custody  of  the 
law  and  within  the  exclusive  jurisdiction  of 
the  court  from  which  the  process  has  issued, 
and  the  possession  of  the  officer  cannot  be 
disturbed  by  process  from  any  other  court. 
Covell  V.  Heyman,  111  U.  S.  176,  4  Sup.  Ct 
355,  28  L.  Ed.  390;  Fulghum  v.  Williams 
Co.,  114  Ga.  647,  40  S.  E.  695,  1  L.  R.  A. 
(N.  S.)  1055,  88  Am.  St  Rep.  48.  We  think 
the  principle  here  announced  applies  to  prop- 
erty seized  under  process  and ,  released  by 
virtue  of  a  statutory  forthcoming  bond.  Ey- 
ster  V.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403; 
Carling  v.  Seymour,  113  Fed.  483,  51  C.  C. 
A.  1.  Of  course,  the  discharge  In  bankrupt- 
ey  of  Clements,  the  principal  in  the  forth- 
coming bond,  in  no  wise  affected  the  rights 
of  the  plaintiff,  or  released  the  surety  from 
the  obligation  of  his  bond.  Wolf  v.  Stix,  99 
U.  S.  1,  25  L.  Ed.  309;  Phillips  v.  Solomon, 
(2  Ga.  192;  Kaminsky  v.  Horrlgan,  supra. 
It  Is  admitted  by  the  learned  counsel  for 
plaintiff   in  error  that  the  adjudication  in 


bankruptcy,  being  more  than  four  months 
after  the  rendition  of  the  Judgment,  cannot 
be  set  up  as  a  matter  of  defense  by  the  sure- 
ty. But  he  insists  that  he  is  not  setting 
up  this  adjudication  as  a  defense,  but  claim- 
ing that  before  the  time  arrived  for  com- 
pliance with  the  obligation  of  the  bond  the 
property  described  in  the  bond  had  been  tak- 
en from  the  possession  of  the  principal  by 
the  law,  under  and  by  virtue  of  a  tien  which 
was  superior  in  dignity  to  the  lien  of  the 
state  process  under  which  the  property  was 
first  seized.  He  bases  this  contention  on  the 
following  facts:  It  was  admitted  by  the 
plaintiff  hi  the  court  below  that  the  Minne- 
sota Lumber  Company,  the  defendant  in 
execution,  had  executed  and  delivered  to  tlie 
Southern  Pine  Company  a  valid  mortgage 
upon  all  of  its  property,  including  all  that 
described  in  the  levy  of  the  sheriff  and  the 
forthcoming  bond,  that  this  mortgage  was  a 
lien  of  superior  dignity  to  the  judgment  in 
favor  of  Hobbs  &  Livingston,  and  that  the 
proof  of  this  mortgage  lien  by  the  Southern 
Pine  Company  in  the  bankruptcy  proceedings 
was  tantamount  to  a  foreclosure  of  the  same. 
It  is  contended  that,  as  all  the  proi>erty  de- 
scribed in  the  forthcoming  bond  had  been 
sold  under  direction  of  the  court  of  bank- 
ruptcy to  satisfy  this  superior  lien  of  the 
Southern  Pine  Company,  the  principal  in  the 
bond  was  discharged  from  a  compliance  with 
his  obligation  to  produce  the  property  at  the 
time  and  place  of  sale,  because  he  had  no 
power  to  do  so;  it  having  been  taken  from 
his  possession  by  the  bankruptcy  court  be- 
fore the  time  arrived  for  compliance  with 
such  obligation.  But  the  Southern  Pine  Com- 
pany did  not  have  the  Minnesota  Lumber 
Company  adjudged  a  bankrupt  The  person- 
al property  covered  by  the  forthcoming  bond 
was  not  seized  for  the  purpose  of  8atisf!ylng 
the  lien  of  the  mortgage  in  favor  of  the 
Southern  Pine  Company.  It  was  seized  by 
the  trustee  in  bankruptcy,  and  was  sold  and 
applied  in  payment,  not  only  of  the  lien  of 
the  Southern  Pine  Company,  but  of  other 
claims  that  were  inferior  to  the  fl.  fa.  in 
favor  of  the  plaintiff  in  the  court  below.  The 
balance  due  on  the  mortgage  of  the  Southern 
Pine  Company  was  only  $4,000.  The  prop- 
erty seized  by  the  sheriff  under  the  fl.  fa.  In 
favor  of  Hobbs  &  Livingston,  described  in 
the  forthcoming  bond,  it  is  admitted,  was  of 
the  value  of  $2,500.  The  property  of  the 
bankrupt,  when  sold,  brought  the  sum  of  $18,- 
000,  and  the  mortgage  of  the  Southern  Pine 
Company  covered  the  entire  property  of  the 
bankrupt.  Therefore  the  property  covered  by 
the  mortgage,  excluding  that  which  was  lev- 
ied upon  by  the  fl.  fa.,  was  more  than  suffi- 
cient to  pay  off  the  balance  due  on  the  mort- 
gage; and  the  holder  of  the  fl.  fa.,  under 
well-known  equitable  principles,  could  ha?e 
compelled  the  holder  of  the  mortgage  Hen  to 
make  the  money  out  of  other  property  than 
that  levied  on  by  virtue  of  the  state  court 
process  and  covered  by  the  mortgage. 
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The  other  liens  which  were  allowed  to  ac- 
cumulate against  the  property  levied  upon  by 
the  state  court  process  and  described  in  the 
forthcoming  bond  were  all  subsequent  to  that 
lien  and  after  the  property  so  levied  upon 
had  been  turned  back  by  the  claimant  into  the 
possession  of  the  defendant  in  execution,  the 
Minnesota  Lumber  Company.  Laborers'  and 
supply  men's  liens,  although  superior  to  a 
lien  of  a  judgment,  under  the  facts  of  this 
case  were  not  entitled  to  priority  of  payment 
out  of  the  property  which  had  been  seized  by 
the  sheriff;  for  this  property,  although  it 
had  been  turned  over  to  the  claimant  upon 
the  giving  of  the  forthcoming  bond,  was 
neyertheless  in  the  constructive  possession  of 
the  state  court  by  virtue  of  the  levy,  and  no 
liens  could  thereafter  be  placed  upon  it  which 
would  change  the  status  already  acquired  in 
the  state  court  The  only  lien,  therefore, 
which  was  prior  in  dignity  to  that  of  the  fl. 
fa.  in  favor  of  Hobbs  &  Livingston  was  that 
of  the  mortgage  of  the  Southern  Pine  Com- 
pany, on  which  there  was  only  a  balance  due 
of  $4,000,  and  this  mortgage  covered  property 
which  was  worth  $25,000,  and  which  was 
actually  sold  by  the  trustee  in  bankruptcy  for 
$18,000.  AH  of  the  proceeds  were  adminis- 
tered by  the  bankruptcy  court,  and  there  was 
nothing  left  to  satisfy  the  execution  in  favor 
of  Hobbs  &  Livingston. 

In  our  judgment,  Hobbs  &  Livingston  act- 
ed wisely  in  not  going  into  the  bankruptcy 
court  or  In  any  way  subjecting  their  rights 
to  its  adjudication.  They  were  amply  pro- 
tected under  the  facts  of  this  case  by  the 
forthcoming  bond,  and  such  rights  cannot  be 
affected  by  the  conduct  of  the  claimant  sub- 
sequent to  the  execution  of  the  forthcoming 
bond,  or  the  conduct  of  the  defendant  In  ex- 
ecution in  allowing  liens  to  accumulate  upon 
the  property  delivered  into  its  possession  by 
the  claimant  and  covered  by  the  forthcoming 
bond«  nor  by  the  unauthorized  seiziire  by  the 
bankruptcy  court  of  the  personal  property 
which  had  been  seized  under  valid  process 
from  the  state  court  and  which  had  been  re- 
leased by  the  levying  officer  imder  the  terms 
of  the  bond  which  the  law  accepted  as  a 
statutory  substitute  for  its  possession,  the 
terms  of  which  bond  required  that,  when  it 
was  called  for  by  the  state  court  process  un- 
der which  it  had  been  seized,  it  should  be 
produced.  The  judgment  in  favor  of  the 
plaintiff,  we  think,  was  demanded  by  the  evi- 
dence and  the  law  applicable  thereto. 

Judgment  affirmed. 

(3  Ga.  App.  783) 

FORD  V.  HARRIS.     (No.  969.) 
(Court  of  Appeals  of  Georgia.    Feb.  26,  1908.) 

Error  from  Superior  Court,  Qwinnett  Coun- 
ty ;  C.  H.  Brand,  Judge. 

Action  between  W.  A.  Ford  and  A.  F.  Har- 
ris. From  the  judgment  Pord  brings  error. 
Bill  of  exceptions  and  record  in  the  case  trans- 
mitted to  the  Supreme  Court 


O.  A.  Nix,  for  plaintiff  In  error.  N.  L. 
Hutchins  and  J.  A.  Perry,  for  defendant  in 
error. 

PEaEt  CURIAM.  In  no  case  have  the  Set- 
preme  Court  and  the  Court  of  Appeals  concur- 
rent jurisdiction.  If  a  case  is  within  the  ju- 
risdiction of  the  Supreme  Court,  it  is  not 
within  the  jurisdiction  of  the  Court  of  Ap- 
peals, and  vice  versa.  Under  the  constitution- 
al amendment  ratified  October  8,  1906  (Laws 
1906,  p.  24),  whereby  the  respective  jurisdic- 
tions of  these  two  courts  are  fixed,  the  Su- 
preme Court  is  given  jurisdiction  for  the  cor- 
rection of  "errors  of  law  and  equity  from  the 
superior  courts  in  all  civil  cases,  whether 
legal  or  equitable,  originating  therein  or  car- 
ried thereto  from  the  court  of  ordinary." 
The  present  action  was  instituted  in  the  city 
court  of  Lawrenceville  and  upon  the  abolition 
of  that  court  was  transferred  by  statutory  pro- 
vision to  the  superior  court  of  Gwinnett 
county,  where  it  was  tried.  The  question, 
therefore,  is  whether  or  not  this  is  a  civil 
action  originating  in  the  superior  court  within 
the  purview  of  the  constitutional  amendment 
mentioned  above.  If  so,  it  is  within  the  ju- 
risdiction of  the  Supreme  Court,  and  not  of 
tliis  court;  and  under  the  decisions  of  both 
courts  in  the  case  of  Dawson  v.  State,  60 
S.  E.  315,  319,  should  be  transmitted  by  this 
court  to  that  court 

That  court  is  unquestionably  the  proper 
arbiter  of  its  own  jurisdiction,  and  therefore 
of  the  question  as  to  which  of  the  two  courts 
has  jurisdiction  in  this  case.  In  the  case  of 
Hand  Trading  CJo.  v.  Jones,  129  Ga.  853,  60 
S.  E.  154,  where  the  case  was  brought  in  the 
city  court  of  Bainbridge  and  transferred  by 
statutory  provision  to  the  superior  court  of 
Grady  county,  the  Supreme  Court,  without 
announcing  any  opinion  on  the  question,  re- 
tained jurisdiction  of  the  writ  of  error.  In 
the  light  of  this  physical  precedent,  this  court 
is  of  the  opinion  that  the  bill  of  exceptions  and 
record  In  this  case  should  be  transmitted  to 
the  Supreme  Ck)urt  that  they  may  determine 
whether  they  have  jurisdiction  of  it  and  that 
the  question  involved  may  thereby  be  incident- 
ally, though  definitely,  settled.  That  court  has 
recently  made  provision  by  rule  for  the  sum- 
mary determination  of  such  questions. 

It  is  therefore  ordered  that  the  clerk  of  this 
court  transmit  the  bill  of  exceptions  and  the 
record  in  this  case  to  the  Supreme  Court 


(130  Qa.  273) 

FORD  V.  HARRIS. 

(Supreme  Court  of  Georgia.     March  2,  1908.) 

Courts  —  Appellate  Jurisdiction— Actions 
"Originating**  in  Superior  Courts. 
By  an  act  of  the  Legislature  the  city  court 
of  Gwinnett  (which  had  been  created  by  lejnS' 
lative  act)  was  abolished,  and  the  act  provided 
that  "all  civil  cases  pending  in  said  city  court 
of  Gwinnett  shall  be  transferred  to  the  superior 
court  of  Gwinnett  county  to  bfe  disposed  of  as 
other  cases  therein.**  A  case  was  brought  in  the 
city  court,  and  under  this  act  was  transferred 
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to  the  superior  court,  where  it  was  tried,  and 
a  motion  for  a  new  trial  granted.  To  this  rul- 
ing exception  was  talcen,  and  the  case  transmit- 
ted to  the  Conrt  of  Appeals.  It  has  been  cer^ 
idficd  to  this  court  for  determination  of  the 
Jurisdictional  question  as  to  whether  It  is  a 
civil  case  originating  in  the  superior  court,  and 
properly  returnable  to  the  Supreme  Court,  or 
is  a  case  over  which  the  Court  of  Appeals  has 
jurisdiction.  Held,  that  the  case  was  properly 
returned  to  the  Court  of  Appeals,  and  it  is  di- 
rected that  the  record  be  transmitted  to  that 
court  for  disposition  of  the  case  according  to 
law. 

(a)  The  ruling  here  made  does  not  apply  to 
cases  where  new  counties  have  been  organized 
under  a  constitutional  amendment,  and  thus  a 
new  court  has  been  constitutionally  instituted, 
and  certain  business  appertaining  to  it  has  by 
law  been  placed  in  it  as  a  part  of  its  original 
business.  Hence  it  does  not  conflict  with  the 
physical  precedent  in  the  case  of  Hand  Trading 
Co.  V.  Jones,  129  Ga.  853.  60  S.  B.  154,  re- 
ferred to  in  the  opinion  of  the  Court  of  Appeals. 

(b)  It  would  seem  that  the  ruling  treating 
cases  filed  in  the  city  court,  and  transferred  to 
the  superior  court  upon  abolition  of  the  city 
court,  as  city  court  cases,  would  have  the  effect 
that  in  the  superior  court  they  cannot  be  en- 
larged by  equitable  amendments  praying  affirma- 
tive equitable  relief,  or  other  like  amendments, 
which  would  not  be  within  the  constitutional 
jurisdiction  of  the  city  court.  This  point  is 
not  now  directly  involved,  and  is  not  therefore 
decided. 

(Syllabus  by  the  Court.) 

Action  between  W.  A.  Ford  and  A.  P.  Har- 
ris. From  the  judgment  Ford  brought  error 
to  the  Court  of  Appeals,  which  court  trans- 
mitted the  bill  of  exceptions  and  record  to 
the  Supreme  Court  for  determination  of  the 
jurisdictional  question  of  whether  it  waa 
an  action  properly  returnable  to  the  Supreme 
Court  or  to  the  Court  of  Appeals.  Bill  of 
receptions  and  record  returned  to  the  Court 
of  Appeals. 

O.  A.  Nix,  for  plaintiff.  N.  L.  Hutchins 
and  J.  A.  Perry,  for  defendant 
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WADLBT  LUMBER  CO.  ▼.  LOTT. 

(Supreme  Court  of  Georgia.    Feb.  22,  190&) 

1.  Deeds  —  CoNSTBucnoN  and  Opebation  — 
"Condition  Subsequent"— Re-Entbt. 
A  deed  in  the  ordinary  form  of  a  convey- 
ance in  fee  simple,  with  warranty,  contained 
the  following  clause,  immediately  after  the 
clause  of  warranty:  '*The  above  deed  conveys 
the  following  rights  unto  the  said  Benajab 
Peterson,  his  heirs,  executors,  administrators, 
and  assigns,  or  any  of  them,  is  to  have  the  above 
parcel  of  land  again  should  the  said  J.  S.  Lott 
offer  for  sale  during  his  lifetime  or  at  the  death 
of  said  J.  S.  Lott  by  paying  unto  him  or  his 
heirs,  executors,  administrators,  and  assigns  the 
above  sum  of  money  hereinbefore  mentioned 
($32.50),  and  the  said  Benajah  Peterson  hereby 
binds  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  by  the  consent  of  a  committee 
of  tnree  men,  the  value  of  any  improvement  that 
the  said  Lott  should  put  upon  said  land,  when 
the  same  is  transferred  back  to  the  said  Peter- 
son." Construing  the  deed,  held:  (a)  The  clause 
above  quoted  created  a  condition  subsequent. 
(b)  There  would  be  no  breach  of  such  condi- 


tion unless  the  grantee,  during  his  lifetime,  of- 
fered the  land  for  sale,  and  refused  to  accept 
from  the  grantor  tender  of  the  amount  specified, 
together  with  the  value  of  the  improvements  as- 
certained, or  unless  at  the  death  of  the  grantee 
his  representatives  should  refuse  to  accept  from 
the  grantor  tender  of  the  amount  apecioed.  to- 
gether with  the  value  of  the  Improvementa  as- 
certained in  the  manner  provided,  (c)  The  gran- 
tor, in  order  to  re-enter  as  upon  breach  of  the 
condition,  must,  as  a  condition  to  such  re-entry, 
ascertain  and  tender  the  amount  above  referred 
to.  (d)  The  grantee  should  be  treated  as  the 
owner  of  the  land  until  re-entry  by  the  grantoi 
as  for  a  condition  broken. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  2,  pp.  1401^-1404;  yoL  8,  p. 
7610.] 

2.  Vendob  and  Pubohasbb  — Notick  —  Rsc- 

OBDS. 

In  a  suit  for  trespass  to  land,  where  a 
junior  deed,  executed  in  1904  and  not  properly 
recorded  until  after  commission  of  the  injury 
complained  of,  comes  in  competition  with  a 
senior  deed,  executed  in  1882,  which  was  never 
properly  recorded,  the  junior  deed  takes  priority 
only  from  and  after  it  is  lawfully  filed  for 
record,  and  with  respect  to  a  trespass  committed 
before  the  junior  deed  is  filed  for  record  the 
senior  unrecorded  deed  will  prevail. 
8.  Wbit  of  Ebbob  —  Review  —  Questions  of 
Fact  —  Competency  of  J ubob  —  Relation- 
ship. 

Where  a  juror  is  aought  to  be  impeached 
after  verdict,  upon  the  ground  that  he  was  re- 
lated within  the  fourth  degree  of  consanguinity 
to  the  pTevailing  party,  which  fact  was  not 
known  to  the  movant  or  his  counsel  ontil  after 
verdict  and  discharge  of  the  jury,  the  court, 
in  passing  upon  the  motion  for  new  trial,  will 
hear  evidence  upon  the  ground  of  impeachment, 
and  its  finding  against  the  contention  of  the 
movant  will  not  be  disturbed,  where  the  evidence, 
though  conflicting,  was  sufficient  to  support  the 
finding. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  S^  Appeal  and  Error,  {$  3860-a87a) 

4.  Same— Assignment  of  Ebbob— Sufticikn- 

OT. 

A  ground  of  a  motion  for  new  trial,  which 
assigns  error  upon  the  exclusion  of  certain  deeds, 
without  disclosing  so  much  of  their  contents 
as  to  enable  the  reviewing  cotirt  to  determine 
the  relevancy  and  competency  of  the  rejected 
evidence,  cknnot  be  considered. 

[Ed.  Note.— For  cases  in  noiut,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  3010-3012.] 

6.  Same  —  Habmless   Ebboii— Instbuctions— 
ExPBESsioN  OF  Opinion. 

In  a  suit  for  trespass,  where  title  to  land 
is  involved,  the  plaintiff  and  defendant  claim- 
ing only  under  a  common  grantor,  and  the  de- 
fendant not  attempting  to  show  independent, 
paramount,  outstanding  title  to  defeat  the  plain- 
tiff's action,  a  charge  of  the  court,  which  in  ef- 
fect instructs  the  jury  that  the  plaintiff  has 
introduced  in  evidence  a  chain  of  title  from  the 
state  down  to  himself  through  the  common 
grantor,  is  not  a  harmful  expression  of  opinion, 
where  the  plaintiff  holds  a  deed  directly  from 
the  common  grantor,  superior  to  the  deed  of  the 
defendant  from  the  same  grantor. 

6.  Sams. 

In  a  suit  of  the  character  mentioned  in 
the  preceding  headnote,  where  the  plaintiff  re- 
lies uj^n  paper  title  and  also  upon  a  theory  of 
Srescriptive  title,  if  the  evidence  is  such  as  to 
emand  a  verdict  in  favor  of  the  plaintiff  upon 
his  paper  title,  without  resort  to  the  law  of  pre- 
scription, any  error  by  the  court  in  charging  up- 
on the  law  of  prescription  will  be  harmless. 

7.  Sams. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  po  error  in  refusing  to 
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^rant  a  new  trial  apon  any  ground  contained 
m  the  motion. 
(Syllabus  by  the  Court) 

Error  from  Superior  Courtt  Coffee  County ; 
T.  A.  Parker,  Judge. 

Trespass  quare  clausum  fregit  by  J.  8.  Lott 
Qgainst  the  Wadley  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

This  is  an  action  of  trespass  guare  dansum 
fregit,  wherein  J.  S.  Lott  sued  the  Wadley 
Lumber  Company  for  damages  from  cutting 
and  conyerting  to  its  own  use  timber  grow- 
ing upon  lands  claimed  by  Lott  It  appears 
that  the  defendant  claimed  title  only  from  B. 
Peterson  under  a  deed  dated  January  10, 1904, 
wliich  was  lawfully  recorded  the  26th  day  of 
March,  1906,  but  not  until  after  the  alleged 
trespass,  nor  until  after  the  suit  was  file<}. 
The  plaintiff  also  claimed  title  under  a  deed 
executed  by  B.  Peterson  to  Lott,  dated  July 
3,  18S2,  but  which  was  never  lawfully  re- 
corded. This  deed  contained  the  following  re- 
cital: 'The  above  deed  conveys  the  following 
rights  unto  the  said  Benajah  Peterson,  his 
heirs,  executors,  administrators,  or  assigns,  or 
any  of  them,  is  to  have  the  above  parcel  of 
land  again  should  the  said  J.  S.  Lott  offer  for 
sale  during  his  life,  or  at  the  death  of  the  said 
J.  S.  Lott,  by  paying  unto  him  or  his  heirs, 
executors,  administrators,  and  assigns  the 
alx>ve  9um  of  money  hereinbefore  mentioned 
($32.50),  and  the  said  Benajah  Peterson  hereby 
binds  himself,  his  heirs,  executors,  administra- 
tors, and  assigns,  by  the  consent  of  a  com- 
mittee of  three  men,  the  value  of  any  im- 
provement that  the  said  Lott  should  put  upon 
said  land,  when  the  same  is  transferred  back 
to  the  said  Peterson."  Upon  the  trial  the  ver- 
dict was  found  in  favor  of  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  which  was 
denied,  and  exception  was  taken.  The  other 
facts  sufficiently  appear  in  the  opinion. 

J.  W.  Quincey,  C.  T.  Roan,  and  P.  Willis 
Dart,  for  plaintiff  in  error.  Levi,  0*Steen, 
Graham  &  Graham,  for  defendant  in  error. 

ATKINSON,  J.  1.  As  a  muniment  of  title 
necessary  to  support  his  action,  the  plaintiff 
relied  upon  the  deed  to  himself  from  B.  Peter- 
son, which  contained  the  recital  quoted  in  the 
statement  of  facts.  That  deed  was  in  the 
form  of  an  ordinary  fee-simple  warranty  deed, 
except  that  it  also  contained  the  recital  to 
which  reference  has  already  been  made.  As 
the  plaintiffs  right  to  recover  depended  upon 
the  sufficiency  of  this  instrument  as  a  con- 
veyance of  title,  the  finding  in  favor  of  the 
plaintiff  depended  upon  the  effect  of  this  in- 
strument. It  is  proper,  therefore,  under  the 
general  grounds  of  the  motion  for  new  trial 
made  by  the  defendant,  to  construe  the  paper 
in  question.  The  cardinal  rule  of  construc- 
tion, both  at  common  law  and  under  our  Code, 
is  that  instruments  containing  conditions,  lim- 
itations, and  restrictions  are  to  be  con- 
strued in  each  case  in  such  way  as  to  carry 


into  effect  the  Intent  of  the  parties  as  gathered 
from  the  instrument  as  a  whole.  Under  Civ. 
Code  1895,  $  3673,  emphasis  is  laid  upon  the 
fact  that  technical  rules  of  construction  are  to 
be  disregarded  when  obedience  to  such  rules 
would  defeat  the  intention  of  the  parties. 
Construing  the  instrument  as  a  whole,  it  was 
manifestly  the  intention  that  title  to  the  prop- 
erty should  be  conveyed  to  Lott  If  that  part 
of  the  instrument  containing  the  recital  had 
been  eliminated,  there  could  be  no  question 
that  whatever  title  B.  Peterson  held  to  the 
property  would  have  passed  absolutely  to  the 
plaintiff.  By  adding  the  clause  which  has 
been  recited  conditions  were  imposed  Which 
recognized  a  conveyance  by  the  preceding  part 
of  the  deed,  but  made  provision  by  which,  upon 
the  happening  of  certain  events  tn  the  future, 
Peterson  would  be  entitled  to  a  reconveyance 
of  the  property  or  to  have  the  same  trans- 
ferred back.  Such  a  condition,  under  Civ. 
Code  1895,  §§  8136,  3137,  is  clearly  a  condi- 
tion subsequent  Before  Peterson  would  be 
entitled  to  a  reconveyance  under  any  condi- 
tion, it  would  be  necessary  for  him  to  repay 
the  purchase  money,  and  also  the  value  of  any 
improvements  which  the  defendant  should  put 
upon  the  land,  the  value  to  be  ascertained  ac- 
cording to  the  manner  designated  in  the  deed. 
He  would  be  authorized  to  exercise  this 
privilege  in  either  one  of  the  two  events:  (a) 
In  the  event  the  defendant  should  offer  the 
property  for  sale  during  his  lifetime;  (b)  up- 
on the  death  of  th^  defendant  Neither  of 
these  events  has  happened,  and  Peterson  has 
never  repaid  or  offered  to  repay  the  purchase 
money :  nor  is  it  insisted  that  he  has  a  right 
to  ask  for  a  reconveyance.  To  all  intents  and 
purposes,  so  far  as  this  deed  is  concerned,  the 
title  conveyed  by  Peterson  is  as  completely  in 
the  plaintiff  as  it  was  on  the  date  of  the 
execution  of  the  deed.  In  1  Warvelle  on  Ven- 
dors (2d  Ed.)  522,  it  is  eaid:  ''Where  a  con- 
veyance of  land  is  made  upon  a  condition  sub- 
sequent, the  fee  remains  in  the  grantee  until 
breach  of  condition  and  a  re-entry  by  the 
grantor.  The  condition  has  no  effect  to  limit 
the  title  until  it  becomes  operative  to  defeat  it; 
and  the  possibility  of  reverter,  which  is  all 
that  remained  in  the  grantor,  is  not  an  estate 
in  the  land."  In  Moss  v.  Chappell,  126  Ga. 
196,  64  S.  B.  968,  11  L.  R.  A.  (N.  S.)  398, 
it  is  said:  "The  grantor  in  a  deed  containing 
a  condition  subsequent,  upon  the  breach  of 
such  condition,  is  not  revested  with  title  until 
there  has  been  an  entry.'*  In  1  Warvelle  on 
Vendors  (2d  Ed.)  523,  it  is  said:  "A  cove- 
nant, condition,  or  stipulation  inserted  in  a 
deed,  delivered  to  and  accepted  by  the  grantee, 
will  bind  him  to  a  due  observance  of  the 
covenant  or  performance  of  the  condition, 
whenever  the  same  directly  relates  to  the  land 
embraced  in  the  conveyance."  See,  in  this 
connection,  Atlanta,  K.  &  N.  Ry.  v.  McKinney, 
124  Ga.  929,  53  S.  B.  701,  6  L.  R.  A.  (N.  S.) 
436,  110  Am.  St  Rep.  215;  Civ.  Code  1895, 
S  3600.  It  does  not  appear  that  the  court 
erred  in  its  construction  of  the  deed. 
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2.  It  appears  from  the  evidence  that  the 
plaintiff  claimed  under  the  deed  which  was 
construed  in  the  first  division  of  this  opin- 
ion. It  was  dated  July  3,  1882,  and  was 
never  properly  recorded.  The  defendant 
claimed  under  a  subsequent  deed  from  the 
plaintiff's  grantor,  conveying  the  sawmill 
timber  standing  upon  the  land,  dated  Janu- 
ary 10,  1904,  but  not  properly  recorded  until 
March  26,  1906  Before  it  was  recorded  the 
defendant  liad  entered  upon  the  land  and 
cut  and  removed  the  timber,  and  the  suit 
had  been  filed.  There  was  a  confiict  of  evi- 
dence as  to  whether  the  defendant  had  no- 
tice of  the  prior  unrecorded  deed  to  the 
plaintiff  at  the  time  of  receiving  its  deed 
from  the  common  grantor.  The  court  in- 
structed the  jury:  "Where  two  people  hold 
deeds  from  a  common  grantor,  as  in  this 
case,  in  order  for  the  younger  deed  to  pre- 
vail and  take  priority  over  the  older  deed, 
it  must  be  put  on  record.  The  junior  deed 
does  take  priority  over  a  senior  deed  which 
is  unrecorded."  Error  was  assigned  upon 
this  charge,  upon  the  ground  that  it  was  an 
incorrect  statement  of  law,  and  was  not  ad- 
justed to  the  facts  in  evidence,  and  was  mis- 
leading and  calculated  to  confuse  the  jury. 
The  charge  fails  to  cover  the  point  that,  al- 
though the  older  deed  may  not  be  on  record, 
the  junior  recorded  deed  would  not  prevail, 
if  the  grantee  in  the  junior  deed  had  no- 
tice of  the  older  deed  at  the  time  of  ac- 
cepting his  grant.  But  any  error  upon  this 
point  was  in  favor  of  the  defendant,  who 
held  the  junior  deed,  and  he  cannot  com- 
plain. Aside  from  this,  it  is  contended  that 
the  charge  was  erroneous  for  the  reason  that, 
as  the  older  deed  was  never  filed  for  record 
after  the  passage  of  the  act  of  1889  (Acts 
1889,  ^  106;  Civ.  Code  1895.  $  2778),  nor 
properly  recorded,  either  under  the  old  law 
(see  Code  1882,  (  270o),  or  after  the  adop- 
tion of  the  Code  of  1895  (see  Code  1895,  S3 
2778,  3618),  it  remained  ineffective  as  against 
the  junior  deed  by  the  same  grantor  to  the 
defendant,  who  bought  without  notice  of  the 
first  deed,  although  the  junior  deed  was 
not  recorded  until  after  the  alleged  tres- 
pass had  been  committed.  Under  the  law 
as  existing  prior  to  the  passage  of  the  act 
of  1889  (Acts  1889,  p.  106;  Civ.  Code  1895, 
S  2778),  if  neither  deed  had  been  recorded 
until  after  the  expiration  of  one  year  from 
the  date  of  its  execution,  nothing  else  ap- 
pearing, the  older  deed  would  prevail.  Lee 
V.  O'Quin,  103  Ga.  355,  30  8.  B.  356,  and 
citations;   Martin  v.  Williams,  27  6a.  406. 

But  it  is  insisted  that  the  act  of  1889,  su- 
pra, changed  the  rule  so  as  to  give  prefer- 
ence to  the  junior  deed,  if  taken  without  no- 
tice of  the  older  deed,  although  the  junior 
deed  may  not  have  been  recorded.  This  posi- 
tion is  not  tenable.  The  act  of  1889  (Civ. 
Code  1895,  %  2778)  must  be  construed  in  con- 
nection with  Civ.  Code  1895,  §  d61&  These 
statutes  were  construed  together  in  the  case 
of  White  V.  Interstate  Building  Ass'n,  106 


6a.  146,  32  8.  B.  26,  and  applied  to  a  case 
which  involved  a  contest  between  two  deeds 
executed  by  the  same  grantor,  one  executed 
before  the  passage  of  the  act  of  1889,  and 
the  other  afterwards.  The  senior  deed  was 
not  recorded  in  the  time  required  by  the  old 
law.  The  junior  deed  became  effective  un- 
der the  new  law,  and  was  recorded  before 
record  of  the  senior  deed.  In  construing  the 
statutes  the  court  did  not  fall  to  note  that, 
where  the  junior  deed  was  entitled  to  pref- 
erence over  an  older  unrecorded  deed  from 
the  same  grantor,  the  junior  deed  referred 
to  was  a  recorded  deed.  See,  also,  Lindley 
V.  Frey,  115  6a.  662,  42  8.  B.  79.  In  other 
cases  involving  deeds  both  of  which  were 
executed  since  the  passage  of  the  act  of 
1889,  this  court  has  observed  the  same  par- 
ticularly in  pointing  out  that  the  junior  deed 
entitled  to  preference  was  a  recorded  deed. 
See,  among  others,  Maddox  v.  Arthur,  122 
6a.  671,  50  8.  E.  668 ;  McCandless  v.  Inland 
Acid  Co.,  108  6a.  618,  34  S.  E.  142;  Cole- 
man V.  Maclean,  101  6a.  303,  28  8.  EI  861. 
Section  2705  of  the  Code  of  1882  substan- 
tially made  it  a  condition  that,  in  order  for 
the  junior  deed  to  prevail  over  a  senior  un- 
recorded deed,  the  junior  deed  must  be  re- 
corded, and,  though  changed  to  some  extent, 
as  pointed  out  in  White  v.  Interstate  Build- 
ing As8*n,  supra,  and  in  Henderson  v.  Arm- 
strong, 128  6a.  804,  58  S.  E.  624,  when  car- 
ried into  Civ.  0)de  1895,  |  3618,  the  provi- 
sions still  presented  the  condition  that,  in 
order  to  gain  preference,  the  junior  deed 
must  be  recorded.  These  statutory  provi- 
sions of  the  law  were  designed  for  the  pro- 
tection of  innocent  purchasers,  and  the  pen- 
alty clause  was  inserted  to  require  the  rec- 
ord of  deeds.  The  condition  contained  in 
the  clause  operated  as  a  forfeiture  of  superi- 
ority by  an  older  deed  for  failure  to  record, 
and  to  the  advantage  of  the  holder  of  the 
junior  deed,  if  he  should  record.  This  con- 
dition is  in  derogation  of  the  common  law 
(Webb  V.  Wllcher,  83  6a.  565),  and  a  for- 
feiture should  not  be  declared  unless  de- 
manded by  strict  construction  of  the  statute 
creating  the  condition.  The  condition,  oper- 
ating as  a  forfeiture  on  the  one  hand  and  a 
reward  on  the  other,  has  been  persistently 
retained  In  all  of  the  several  Codes.  See 
Code  1861,  §  2667 ;  Code  1868,  S  2663 ;  Code 
1873,  §  2705;  Code  1882,  $  2705;  Code  1895. 
S  361&  The  act  of  1889  did  not  attempt  to 
repeal  those  laws.  That  act  has  been  con- 
strued to  mean  that  filing  for  record  will 
take  the  place  of  record.  Durrence  v.  North- 
ern Nat  Bank,  117  6a.  385,  43  8.  EX  726. 
But  in  no  instance  has  it  been  construed  to 
so  amend  the  previous  law  as  that  a  junior 
deed  will  prevail  over  a  competing  senior 
deed  from  the  same  grantor,  without  being 
filed  for  record. 

The  persistence  with  which  the  couditiou 
to  which  we  have  alluded,  namely,  that,  in 
order  for  the  junior  deed  to  prevail  over  a 
senior  unrecorded  deed,  the  junior  deed  taken 


Ga.) 


WADLEY  LUMBER  CO.  v.  LOTT. 


839 


without  notice  of  the  first  must  be  recorded, 
has  been  preserved  In  the  statutes,  is  signi- 
ficant of  a  legislative  Intent  that  no  forfeiture 
of  rights  under  a  senior  unrecorded  deed 
should  arise  in  favor  of  the  holder  of  a  jun- 
ior deed  so  long  as  the  latter  deed  should  re- 
main unrecorded.  In  matters  of  this  kind  it 
could  not  be  said  tliat  the  Legislature  intend- 
ed that  one  person  in  default  could  daim 
a  forfeiture  from  another  on  account  of  a 
similar  default  by  such  other  person.  It 
would  certainly  not  be  in  harmony  with  the 
object  of  the  statute,  enacted  for  the  purpose 
of  requiring  deeds  to  be  recorded.  Moreover, 
the  statutes,  in  so  far  as  they  relate  to  deeds, 
are  prospective  in  character.  Omitting  the 
matter  of  notice,  as  against  each  other,  com- 
peting deeds  are  effective  only  from  and  after 
bein^  filed  for  record.  Such  is  the  clear  im- 
port of  the  language  of  sections  2778  and 
3618,  Civ.  Code  1895.  Upon  consideration  of 
these  statutes,  we  are  of  the  opinion  that, 
in  a  contest  between  deeds  upon  a  valuable 
consideration  from  the  same  grantor  convey- 
ing the  same  property,  such  deeds,  as  against 
each  other,  where  taken  without  notice,  will 
take  priority  only  from  and  after  the  date 
of  lawful  record  or  filing  for  record,  and  that 
neither  deed,  upon  being  recorded,  will  relate 
bs.<±  so  as  to  affect  the  rights  of  the  parties 
touching  the  subject-matter  of  the  deed  at 
any  time  before  the  deed  is  filed  for  record. 
In  the  case  under  consideration,  the  deed  un- 
der which  the  plaintiff  claims,  being  the  older, 
went  into  effect  under  the  law  which  existed 
prior  to  the  passage  of  the  act  of  1889,  while 
the  Junior  deed  was  not  recorded  until  after 
the  commission  of  the  injury.  There  was  no 
dispute  of  fact  that  both  deeds  were  execut- 
ed upon  a  valuable  consideration. 

There  was  a  confiict  of  evidence  as  to 
whether  the  defendant,  who  held  the  Junior 
deed,'  had  notice  of  the  existence  of  the  senior 
deed  at  the  time  of  taking  tt^e  Junior  deed. 
But  let  it  be  conceded  that  the  defendant 
did  not  have  notice  of  the  existence  of  the 
senior  deed,  the  latter  would  prevail.  By 
failure  of  the  defendant  to  record  the  Junior 
deed,  the  condition  did  not  arise  which,  un- 
der a  strict  construction  of  the  statutes,  was 
necessary  to  cause  a  forfeiture  by  the  holder 
of  the  senior  deed.  The  destruction  of  the 
timber  was  complete  before  the  defendant 
filed  its  Junior  deed  for  record.  At  the  time 
of  the  injury  title  to  the  property  was  clear- 
ly vested  in  the  holder  of  the  older  deed,  un- 
der the  principle  announced  in  Lee  v.  O'Quin, 
supra.  Injury  by  the  defendant,  while  title 
vested  in  the  plaintiff,  completed  the  tort, 
and  gave  a  cause  of  action  to  the  plaintiff, 
whose  property  had  been  injured.  Under 
these  conditions,  the  charge  of  the  court  was 
not  inapplicable  to  the  case,  and  furnished 
no  cause  for  complaint  by  the  defendant. 

8.  The  defendant  in  his  motion  for  new 


trial  also  complained  that  one  of  the  Jurors 
who  tried  the  case  was  related  within  the 
fourth  degree  of  consanguinity  to  the  plain- 
tiff, and  that  the  relationship  was  unknown 
to  the  defendant  or  his  counsel  until  after  the 
verdict  had  been  rendered  and  the  Jury  dis- 
charged, and  upon  that  ground,  among  others, 
it  prayed  for  the  grant  of  a  new  trial.  Up- 
on the  question  of  relationship,  the  judge 
heard  evidence  from  both  sides,  which  was 
conflicting,  and  refused  to  grant  a  new  trial. 
There  was  sufficient  evidence  to  support  the 
finding  of  the  judge  that  no  such  relationship 
existed,  and  his  discretion  in  refusing  to 
grant  a  new  trial  upon  that  ground  will 
not  be  disturbed.  See  Wall  v.  State,  126  Ga. 
550,  56  S.  E.  484. 

4.  Some  of  the  grounds  of  the  amended  mo- 
tion for  new  trial  relate  to  objections  made 
to  the  admission  of  certain  deeds  which  were 
introduced  in  evidence.  These  grounds  can- 
not be  considered,  for  the  reason  that  the 
documents  objected  to  are  not  set  out,  either 
literally  or  in  substance,  in  the  grounds  of  the 
motion,  nor  attached  thereto  as  exhibits.  See 
Spence  v.  Morrow,  128  Ga.  722,  58  S.  E.  356, 
and  cases  cited. 

6.  Error  is  assigned  upon  the  following  ex- 
tract from  the  charge  of  the  court:  "Mr. 
Lott  has  also  Introduced  in  evidence  a  chain 
of  title  from  the  state  down  to  himself 
through  his  grantor,  Mr.  Peterson."  The  ob- 
jection to  this  charge  was  that  it  was  an  ex- 
pression of  opinion  that  the  effect  of  the  evi- 
dence introduced  by  Lott  was  to  show  title 
in  himself.  Even  if  the  charge  was  subject 
to  this  criticism,  it  was  harmless,  for  the  rea- 
son that  it  appears  from  the  evidence  that 
both  parties  claimed  through  Peterson,  and 
not  under  any  title  adverse  to  him,  and  it 
does  not  appear  that  the  defendant  relied  as 
a  defense  upon  showing  paramount  outstand- 
ing tide. 

6.  The  court  also  charged  the  Jury  upon 
the  law  of  prescription.  Exception  is  taken 
to  certain  portions  of  the  charge  upon  this 
subject  Under  the  rulings  announced  in  di- 
visions 1  and  2  of  this  opinion,  the  evidence 
was  of  such  character  as  demanded  a  verdict 

•in  favor  of  the  plaintiff  upon  the  strength  of 
his  paper  title,  without  resort  to  the  plain- 
tilTs  theory  of  prescription.  Consequently 
any  error  which  the  court  may  have  commit- 
ted while  instructing  the  jury  upon  the  law 
of  prescription  was  harmless. 

7.  The  evidence  was  sufficient  to  support 
the  verdict,  and  none  of  the  grounds  of  the 
motion  for  new  trial  complain,  of  such  error 
as  will  require  interference  with  the  discre- 
tion of  the  court  in  refusing  to  grant  a  new 
trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  HQLDEN,  J.,  who  did  not  pre- 
side 
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(Supreme  Court  of  Georgia.     March  2,  1908.) 

1.  CBHCiNAii  Law  —  Review  —  Pbbsbntation 

AND    ReSEBVATIGN   OF   EBBOB— MOTIONS   FOB 

New  Tbiai/— Review  of  Ruling  on  Mo- 
tion FOB  Change  of  Venue. 

An  assignment  of  error  to  the  overruling 
of  a  motion  to  change  the  venue  cannot  be  made 
in  a  motion  for  a  new  trial,  but  should  be  laid 
in  exceptions  duly  made. 

2.  Homicide  —  Dying  Declabations— Condi- 
tion OF  Pebson  Making  Declabations. 

In  the  trial  of  a  murder  case,  if  at  the 
time  of  making  declarations  the  condition  of  the 
wounded  party  making  them,  the  nature  of  his 
wounds,  the  length  of  time  after  making  the  dec- 
larations before  he  expired,  and  all  the  circum- 
stances make  a  prima  facie  case  that  he  was  in 
the  article  of  death  and  conscious  of  his  condi- 
tion when  he  made  the  declarations,  such  decla- 
rations should  be  admitted  in  evidence  by  the 
court,  under  proper  instructions  to  the  jury. 

(EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  {§  430-437.] 

8.  Same— Right  of  Defendant  to  bb  Oon- 
fbonted  by  witnesses— admission  of  dy- 
ING Declabations. 

The  admission  of  dying  declarations  as  evi- 
dence does  not  contravene  that  provision  of  the 
Constitution  of  the  United  States  which  pro- 
vides that  in  all  criminal  prosecutions  the  ac- 
cused shall  be  confronted  with  the  witnesses 
against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  (  427.] 

4.  Cbiminal  Law— Confessions— What  Con- 
stitutes. 

Statements  made  by  a  defendant,  charged 
with  murder,  that  he  did  the  killing  charged 
because  of  certain  facts  which,  if  true,  furnished 
no  legal  excuse  or  Justification  therefor,  amount 
to  a  confession. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §S  1139-1145.] 

6.  Homicide  —  Evidence— Sufficibnct—Con- 

SPIBACY. 

The  evidence  warranted  -the  charge  on  con- 
spiracy. 

6.  Indictment— Issues,  Pboof  and  Vabiancb 
— Pbincipai^  in  Fibst  and  Second  Deobee. 

No  distinction  need  be  made  in  an  indict- 
ment, or  in  a  verdict,  between  principals  in  the 
first  and  second  degree ;  and  where  two  persons 
are  charged  in  an  indictment  with  murder  as 
principals  in  the  first  degree,  if  the  evidence 
shows  one  of  them  to  be  guilty  in  the  second 
degree,  he  can  be  convicted  under  such  indict- 
ment 

7.  Cbiminai.  Law— Wbit  of  Ebbob— Bbiefs— ' 
Effect  of  Fati^ube  to  Aboue  Points. 

Points  made  in  the  record,  but  not  referred 
to  in  the  briefs  of  counsel,  will  be  treated  as 
abandoned. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  $$  dOll-^QlS.] 

&  Same- iNSTBUcnoNS— Aubi— Sxtfficiengt 

of  Evidence. 

An  assignment  that  a  charge  stating  that 
the  burden  was  on  the  defendant  to  prove  an 
alibi  by  a  preponderance  of  the  evidence  was 
error,  because  the  defendant  is  onlv  required 
to  prove  such  defense  to  a  reasonable  certain- 
ty, is  without  merit. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  U  183^-1837, 1852, 1877- 
1882.] 

9.  SAMB-m^BCUMSTANTIAL   EVIDENCB. 

The  assignment  of  error  on  the  charge  up- 
on the  subject  of  circumstantial  evidence  is 
without  merit 


10.  Samb— Review— Habhless  Ebbob— EteoB 

A8  TO  Co-Pabtt. 

Where  two  persons  are  jointly  indicted  for 
an  offense,  and  there  is  evidence  of  a  confes- 
sion by  one,  he  has  no  good  ground  for  com- 
plaint that  the  court  failed  to  charge  that  such 
evidence  could  only  be  considered  as  against  him. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {§  3085-3089.] 

IL  Same. 

Under  the  facts  of  this  case,  the  defendant 
Porter  Jones  was  not  injured  by  the  failure  of 
the  court  to  charge  the  jury  that  the  evidence 
of  statements  made  by  the  deceased  to  the  effect 
that  Albert  Jones  shot  him,  admitted  as  dying 
declarations,  could  not  be  used  to  show  that 
Porter  Jones  shot  the  deceased. 

12.  Same— Good  Chabacteb. 

The  charge  upon  the  subject  of  good  char- 
acter was  sufficient  in  the  absence  or  a  timely 
written  request  for  other  instructions  thereon. 

13.  Same— Constbuction  as  a  Whole. 

The  charge  of  the  court  construed  as  a 
whole,  could  not  have  been  understood  by  the 
jury  to  mean  that  if  either  one  of  the  two 
defendants  jointly  indicted  was  guilty,  both 
should  be  convicted. 

14.  Samb— Assumption  of  Fact. 

Where,  on  the  trial  of  two  persons  charged 
with  murder,the  state  proved  by  evidence,  both 
direct  and  circumstantial,  that  a  homicide  was 
committed,  and  the  accused  did  not  controvert 
that  fact,  but  introduced  evidence  which  referrrf 
to  the  deceased  as  having  been  killed,  and  as  to 
one  of  the  accused  sought  to  prove  an  alibi,  and 
as  to  the  other  sought  to  show  insanity  and 
previous  good  character  alone,  after  conviction 
It  furnished  no  ground  for  a  new  trial  that  the 
court  in  charging  the  jur^,  referred  to  the  death 
of  the  deceased  fus  a  homicide,  and  told  the  jury 
that  "the  defendants  in  this  case  deny,  both  of 
them,  that  they  were  present  and  perpetrated 
the  homicide,  committed  the  homiciae,  or  were 
present  aiding  and  abetting  in  its  perpetration" ; 
there  being  nothing  in  the  record  or  bill  of  ex- 
ceptions to  show  that  this  was  not  a  correct 
statement  of  the  position  taken  by  the  accused 
or  their  counsel,  and  the  court  having  certified 
that  there  was  no  contention  on  the  part  of  de- 
fendant's counsel  that  a  homicide  liad  not  been 
committed. 

H  olden  and  Atkinson,  J  J.,  dissenting  from  the 
ruling  made  in  the  last  heaunote. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Putnam  Coon- 
ty;    H.  G.  Lewis,  Judge. 

Porter  and  Albert  Jones  were  convicted  of 
murder.  Both  made  a  motion  for  a  new  tri- 
al, which  was  granted  to  Albert,  but  denied 
to  Porter,  and  Porter  brings  error.    Affirmed. 

Jno.  R.  Cooper  and  Alexander  Akerman, 
for  plaintiff  in  error.  Jos.  E.  Pottle,  SoL 
Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  f6r  the 
State. 

HOLDEN,  J.  Porter  Jones  and  his  brother, 
Albert  Jones,  were  jointly  indicted  for  the 
murder  of  Robert  Adams.  They  were  tried 
together  and  fonnd  guilty  of  murder,  with 
recommendation  to  mercy.  Both  made  a  mo- 
tion for  a  new  trial,  which  was  granted  to 
Albert  Jones,  and  denied  to  Porter  Jones, 
who  filed  a  bill  of  exceptions  to  the  jndgment 
of  the  court  below  refusing  him  a  new  triaL 

1.  The  defendant  Porter  Jones  made  a  mo 
tion  for  a  change  of  venue,  upon  the  ground 
that  he  could  not  get  a  fair  and  impartial 
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trial  in  Patnam  county,  because  of  false  ru- 
mors, threats  of  mob  violence,  excitement  and 
indignation  among  the  people,  and  high  feel- 
ing against  the  defendant  After  hearing  evi- 
dence in  behalf  of  the  state  and  the  defend- 
ant, the  court  overruled  the  motion,  and  one 
ground  of  the  motion  for  a  new  trial  is  the 
refusal  of  the  court  to  grant  the  motion  for  a 
diange  of  venue.  If  the  defendant  wished  a 
review  of  the  judgment  refusing  the  motion 
for  a  change  of  venue,  proper  exceptions  to 
such  Judgment  should  have  been  made.  It 
does  not  appear  that  any  exceptions  were 
filed.  The  refusal  of  such  motion  cannot  be 
made  the  grounds  of  a  motion  for  new  trial. 
Willlford  V.  State,  121  Ga.  173,  48  S.  B.  902. 
It  appears,  however,  from  the  evidence  in- 
troduced upon  the  hearing  of  said  motion, 
that  the  court  did  not  abuse  its  discretion  in 
refusing  to  grant  a  change  of  venue,  and  his 
judgment  in  overruling  the  motion  would 
not  be  overturned,  even  if  we  were  permitted 
to  consider  the  question  as  to  whether  or  not 
the  court  committed  error  in  rendering  the 
same. 

2.  Defendant  complains  that  the  court  com- 
mitted error  in  allowing  the  testimony  of 
Mrs.  Adams  that  the  deceased  told  her  that 
Albert  Jones  shot  him,  that  they  had  no 
words,  and  he  did  not  know  what  he  (Albert 
Jones)  did  it  for.  This  testimony  was  admit- 
ted as  dying  declarations  of  the  deceased,  and 
which  the  evidence  shows  were  made  about 
15  minutes  before  his  death  and  a  short  time 
after  he  received  the  wounds  which  caused 
his  death.  The  deceased  was  found  lying  on 
the  ground  near  his  home  a  short  time  after 
pistol  shots  were  heard,  and  the  words  testi- 
fied to  were  the  only  ones  he  uttered  after 
he  was  found.  According  to  the  testimony  of 
the  pliysicians,  he  was  shot  through  the  heart. 
There  was  no  direct  testimony  that  the  de- 
ceased was  conscious  of  the  fact  that  he  was 
going  to  die;  but  the  evidence  was  sufficient 
to  warrant  the  conclusion  that  he  was  aware 
of  this  fact  when  he  made  the  statements.  In 
order  to  admit  declarations  of  the  deceased 
as  dying  declarations,  it  is  unnecessary  to 
prove  by  direct  testimony  that  he  was  in  the 
article  of  death  and  conscious  of  his  condi- 
tion; but  circumstances  may  be  shown  from 
which  these  facts  may  be  inferred.  Whenever 
such  circumstances  make  a  prima  facie  case, 
it  Is  the  duty  of  the  court  to  admit  the  testi- 
mony. The  nature  of  the  wound,  the  condi- 
tion of  the  deceased,  and  all  the  circumstances 
may  be  shown  to  illustrate  the  question  as 
to  whether  or  not  the  deceased  was  in  the 
article  of  death  and  conscious  of  his  condi- 
tion when  the  statements  were  made;  and, 
if  such  circumstances  were  sufficient  to  make 
a  prima  fade  showing  that  the  deceased  was 
in  such  condition  and  conscious  thereof  when 
he  made  the  statements,  the  question  should 
be  submitted  to  the  jury,  leaving  them  to  de- 
termine whether  the  evidence  was  sufficient 
to  establish  the  dying  condition  of  the  deceas- 
ed and  his  knowledge  of  such  condition.    In 


this  case,  the  fact  that  when  his  wife  found 
him  the  deceased  was  prostrate  on  the  ground, 
that  he  was  shot  through  the  heart,  that  he 
was  unable  to  get  one  of  his  arms  to  the 
shoulder  or  neck  of  his  wife,  who  was  assist- 
ing him  to  his  home,  that  he  never  spoke 
again  after  the  words  complained  of  were 
uttered,  and  that  he  died  in  15  or  20  minutes 
after  making  the  statement,  were  drcumstan: 
ces  from  which  the  jury  might  infer  that 
when  he  made  the  declarations  he  was  in  the 
article  of  death  and  conscious  of  his  condi- 
tion; and  it  was  the  duty  of  the  court  to  sub- 
mit such  evidence  to  the  jury,  under  a  prop- 
er charge,  which  was  given,  that  they  must 
not  consider  it,  but  must  ignore  it,  unless 
they  believed  that  the  deceased  was  in  the 
article  of  death  and  conscious  of  his  condition 
at  the  time,  and  should  only  consider  them  in 
the  further  event  that  they  i)elieved  such  dec- 
larations were  in  fact  made.  Anderson  v. 
State,  122  6a.  161,  50  S.  E.  46;  Young  v. 
State,  114  Ga.  849,  40  S.  E.  1000;  Oliver  v. 
State  (dedded  at  the  present  term)  59  S.  B. 
900. 

3.  The  admission  of  dying  declarations  does 
not  contravene  that  provision  of  the  Consti- 
tution of  the  United  States  which  declares 
that  in  all  criminal  prosecutions  the  accused 
shall  be  confronted  with  the  witnesses  against 
him.  Campbell  v.  State,  11  Ga.  358.  What 
is  said  here  and  in  the  preceding  division  of 
this  opinion  disposes  of  the  third  ground  of 
the  amendment  to  the  motion  for  a  new  trial, 
complaining  of  the  testimony  of  another  wit- 
ness who  testified  to  the  declarations  made 
by  the  deceased. 

4.  A  witness  for  the  state  testified  that  the 
defendant  was  in  tils  store  during  the  after- 
noon of  the  day  the  deceased  received  the 
wound  from  which  he  died,  and  that  the  fol- 
lowing conversation  occurred  between  the  de- 
fendant and  the  witness:  "I  asked  him  who 
did  it,  and  he  said,  'Did  what?'  I  said,  'Killed 
Mr.  Adams.'  He  asked  me  if  he  was  dead. 
I  told  him  I  thought  so.  He  said,  ^Thank 
God!  I  did  it'  He  asked  how  many  times 
he  was  shot  I  told  him  I  didn't  know,  ex- 
cept what  I  had  heard  over  the  telephone,  and 
that  was  very  little.  He  said  Abe  Branch 
owed  him  some  money,  and  he  went  to  see 
Abe,  and  was  coming  back,  and  saw  some- 
body plowing,  he  thought  was  Paul  Wells, 
that  spoke  to  him  and  asked  him  why  he  did 
not  bring  hhn  some  of  that  good  liquor,  and 
that  he  wouldn't  have  taken  that  from  any- 
body, and  that  he  killed  his  brother,  too."  De- 
fendant complains  that  there  was  error  in 
the  admission  of  this  testimony,  because  the 
proper  foundation  had  not  been  laid,  and  that 
the  confession  was  not  freely  and  voluntarily 
made,  and  that  it  was  not  a  confession.  The 
witness  testifying  to  these  confessions  stated 
tliat  there  was  not  the  slightest  hope  of  bene- 
fit nor  the  remotest  fear  of  injury  held  out 
to  the  defendant  by  him,  and  that  the  de- 
fendant made  the  statements  freely  and  vol- 
untarily in  response  to  an  inquiry  from  the 
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witness.  There  was  nothing  whatever  In  the 
testimofiy  Indicating  that  the  statements  were 
not  made  by  the  defendant  under  these  cir- 
cumstances; but  the  evidence  shows,  on  the 
contrary,  that  a  proper  foundation  was  laid 
for  the  introduction  of  this  testimony. 

The  delaration  of  the  defendant  to  which 
the  witness  testified  clearly  amounted  to  a 
confession.  Where  a  party  maizes  a  state- 
ment that  he  killed  another,  and  at  the  same 
time  the  admission  is  made  states  that  he 
was  justified  in  killing  him,  or  states  facts 
which,  if  true,  would  justil^  him,  this  does 
not  amount  to  a  confession,  and  it  is  error  to 
treat  such  a  declaration  as  a  confession.  But 
in  this  case,  in  connection  with  the  statement 
that  he  killed  Adams,  the  defendant  states 
that  he  thought  Adams  was  Paul  Wells,  and 
that  Adams  asked  him  why  he  did  not  bring 
some  of  that  good  liquor.  He  said  that  he 
would  not  have  taken  that  from  anybody,  ai  i, 
besides  the  fact  that  the  deceased  made  thiiL 
statement  to  him,  the  deceased  killed  his 
brother.  The  fact  that  the  deceased  made 
to  the  defendant  the  statement  above  refer- 
red to  certainly  would  be  no  excuse  for  the 
killing ;  nor  would  the  fact  that  the  deceased 
had  previously  killed  a  brother  of  the  defend- 
ant afford  any  justification  for  the  killing  of 
the  deceased  by  the  defendant  Hence  it 
cannot  be  said  that  the  defendant,  at  the  time 
he  declared  that  he  had  killed  Adams,  made 
any  statement  of  facts  which  would  justify 
the  killing.  His  statement  to  the  witness 
was  a  clear  and  unqualified  confession  of 
murder,  and  the  court  did  right  in  allowing 
this  testimony  to  go  to  the  Jury.  When  the 
defendant  voluntarily  made  the  statement 
that  he  killed  the  person  of  whose  murder  he 
is  charged,  and  said  nothing  else,  except  to 
give  as  his  excuse  for  the  killing  the  existence 
of  facts  which,  if  true,  would  not  amount  to 
a  legal  excuse  or  justification  for  the  killing, 
such  statement  amounts  to  a  confession. 
Owens  V.  State,  120  Oa.  296,  48  S.  B.  21;  Riley 
V.  State,  1  Ga.  App.  651,  57  S.  E,  1031. 

5.  The  court  charged  the  jury  that  the  in- 
dictment charged  both  of  the  defendants  as 
actual  perpetrators  of  the  crime  and  as  prin- 
cipals in  the  first  degree,  but  that,  if  the 
evidence  showed  that  one  of  the  defendants 
was  guilty  as  principal  in  the  second  degree, 
the  jury  would  be  authorized  to  convict  him 
under  the  indictment,  even  though  he  was 
not  the  actual  perpetrator  of  the  crime,  but 
was  present  at  the  scene  thereof,  actively 
participating  in  it,  aiding  and  abetting  in  its 
perpetration,  with  the  common  purpose  and 
intent  with  the  actual  perpetrator  to  conunit 
the  crime,  with  malice.  Defendant  complain- 
ed of  this  charge,  because  he  says  the  defend- 
ant could  not  be  convicted  under  this  indict- 
ment if  the  evidence  showed  that  he  was  a 
principal  in  the  second  degree,  and  further 
complains  on  the  ground  that  there  was  no 
evidence  of  conspiracy,  or  that  either  of  the 
defendants  was  guilty,  if  guilty  at  all,  as 
principal  in  the  second  degree.    It  appears 


from  the  testimony  that  a  diagram  was  in- 
troduced in  evidence,  which  does  not  appear 
in  the  record;  but  the  testimony  in  regard 
to  this  diagram  indicated  that  there  were 
tracks  of  the  deceased  from  his  plow  in  the 
field  towards  his  house,  and  that  these  tracks 
indicated  that  he  was  running,  and  that  the 
deceased,  while  running  from  his  plow  In  the 
field  towards  his  house,  was  intercepted  by 
some  one  whose  tracks  "came  from  the  hedge- 
row and  went  back  to  the  hedgerow.  They 
intercepted  the  tracks  we  thought  was  Adams' 
tracks.  They  appeared  to  be  running  tracks." 
Another  witness  testified  that  the  telephone 
line  is  along  a  public  road,  and  that  the  de- 
fendant Porter  Jones  told  him,  *'I  left  that 
telephone  pole  and  went  straight  to  where 
Mr.  Adams  wa&"  The  theory  of  the  state 
was  that  one  of  the  defendants  shot  at  the 
deceased  while  he  was  at  the  plow,  and  that 
after  he  began  running  towards  the  house 
the  other  defendant,  running  from  the  hedge- 
row, intercepted  him  and  shot  at  him.  There 
was  evidence  that  five  or  six  shots  were  fired, 
that  three  of  them  were  in  quick  succession, 
and  that  there  was  a  short  interval  before  the 
other  two  .or  three  shots  were  fired,  which 
were  likewise  fired  in  quick  succession.  The 
evidence  admitted  as  dying  declarations  of 
the  deceased  pointed  to  one  of  the  defendants 
as  having  killed  him,  and  the  evidence  of  the 
confessions  of  the  other  defendant  pointed 
to  him  as  having  done  the  killing.  We  think 
the  court  was  justificjd  in  charging  on  the 
theory  of  conspiracy*  under  all  pf  the  evidence 
appearing  in  the  record. 

6.  There  was  no  error  in  the  court  charging 
the  jury  that,  if  they  believed  one  of  the  de- 
fendants was  guilty  as  principal  in  the  second 
degree,  they  would  be  authorized  to  find  him 
guilty  under  the  indictment,  though  it  did  not 
charge  him  guilty  in  the  second  degree.  Pun- 
ishment for  a  principal  in  the  second  degree 
is  the  same  as  the  punishment  of  a  principal 
in  the  first  degree,  and  there  is  no  need  to 
make  any  distinction  between  them  in  the 
indictment  If  an  indictment  jointly  charges 
two  persons  as  principals  in  the  first  degree, 
and  the  evidence  shows  that  one  of  them  is 
guilty  as  principal  in  the  second  degree,  he 
can  be  convicted  under  such  inalctment  Mc- 
Whorter  v.  State,  118  Ga.  55,  4A  S.  E.  873,  and 
authorities  cited;  Lofton  v.  State,  121  Oa. 
172,  48  S.  B.  908. 

7.  In  the  sixth  assignment  of  error,  in  the 
amendment  to  the  motion  for  a  new  trial, 
the  defendant  complains  of  the  charge  given 
by  the  court  on  the  subject  of  insanity.  It  1» 
not  stated  in  any  manner  whatever  what  are 
his  grounds  of  objection  to  such  charge;  but 
he  simply  states  that  the  court  erred  in  char- 
ging the  jury  as  set  out,  and  then  proceeds 
to  set  out  a  long  excerpt  from  the  charge. 
This  assignment  of  error  is  not  referred  to 
in  the  brief  of  counsel,  and,  under  the  rules 
of  the  court,  will  be  considered  as  abandoned, 
though  it  could  not  be  considered,  even  if  it 
had  been  referred  to  in  the  brief,  as  the 
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grounds  of  the  objection  to  the  charge  are 
not  stated,  and  many  portions,  If  not  all,  of 
the  charge  contained  in  this  extract  are  cor- 
rect Civ.  Code,  S  5530,  provides  that  the 
party  desiring  to  review  the  judgment  of 
the  court  in  granting  or  refusing  a  new  trial 
sliall  specifically  set  out  the  errors  complain* 
ed  of,  and  rule  6  of  the  Supreme  C!ourt  (Civ. 
Code  1885,  %  5605)  declares  that  bUls  of  ex- 
ception must  distinctly  specify  the  points  on  • 
which  error  is  assigned. 

8.  The  court  cliarged  the  jury  that  the  bur- 
den was  upon  the  defendant  to  establish  by 
a  preponderance  of  the  evidence  his  defense 
of  alibi;  but  he  further  charged  them  that, 
if  It  did  not  amount  to  a  defense,  the  jury 
should  consider  all  the  evidence  in  connection 
with  the  alibi  together  with  the  other  evi- 
dence in  the  case,  and  if  the  evidence  in  refer- 
ence to  an  alibi,  together  with  the  other  evi- 
dence, raised  a  reasonable  doubt  as  to  the 
guilt  of  the  accused,  he  should  be  acquitted. 
The  defendant  claims  that  this  was  error, 
because  '^the  defendants  are  only  required  to 
prove  the  alibi  to  a  reasonable  certainty,  and 
not  by  a  preponderance  of  the  evidence'.*'  We 
fail  to  see  that  this  is  any  good  ground  for 
objection,  because  we  are  unable  to  see  that 
the  burden  of  proving  an  alibi  to  a  reason- 
able certainty  is  any  less  burden  than  prov- 
ing It  by  a  preponderance  of  the  evidence. 

9.  The  court  charged  the  law  upon  the  sub- 
ject of  circumstantial  evidence.  In  view  of 
the  whole  charge  upon  this  subject,  the  spe- 
cific assignment  of  error  made  by  the  defend- 
ant is  without  merit. 

10.  The  defendant  assigns  error  on  the 
failure  of  the  court  to  charge  the  jury  that 
they  should  not  consider  the  confession  of  the 
defendant  Porter  Jones  against  the  other  de- 
fendant, Albert  Jones.  We  do  not  see  how 
Porter  Jones  can  complain  against  this.  The 
other  assignment  of  error  upon  that  part  of 
the  charge  relating  to  the  evidence  of  a  con- 
fession and  of  dying  declarations,  on  the 
ground  that  the  statements  made  by  the  de- 
fendant, if  made,  did  not  amount  to  a  confes- 
sion, and  the  declarations  made  by  the  de- 
ceased, if  made,  did  not  amount  to  dying  dec- 
larations, have  been  disposed  of  in  a  previous 
division  of  this  opinion,  in  dealing  with  ob- 
jections to  the  admissibility  of  testimony  in 
reference  to  these  two  matters. 

11.  The  failure  of  the  court  to  charge  the 
jury  that  the  evidence  of  statements  made  by 
the  deceased,  admitted  as  dying  declarations, 
that  Albert  Jones  shot  him,  could  not  be  used 
to  show  that  Porter  Jones  shot  the  deceased, 
did  not  injure  Porter  Jones,  under  the  facts 
of  this  case.  If  Porter  Jones  wanted  any 
special  instructions  upon  how  this  evidence 
could  be  used,  a  written  request  to  charge 
should  have  been  made. 

12.  The  court  charged  the  jury  In  reference 
to  tlie  evidence  of  good  character  of  the  de- 
fendant, and  complaint  is  made  that  the 
charge  is  not  full  enough  on  this  subject 
This  is  not  a  good  ground  of  exception  to  the 


charge.  The  court  charged  the  jury  that  the 
evidence  was  relevant  and  pertinent  to  be 
considered  by  them  for  the  purpose  of  pass- 
ing on  the  guilt  or  innocence  of  the  accused, 
and  charged  them.  If  they  should  come  to  the 
conclusion,  taldng  this  evidence  as  to  char- 
acter in  connection  with  all  the  other  evi- 
dence in  the  case,  that  the  defendant  was  not 
guilty,  or  if  they  had  a  reasonable  doubt  of 
his  guilt  they  should  acquit  him.  In  the  ab- 
sence of  a  written  request  the  charge  above 
referred  to  was  sufBclent 

13.  The  assignment  of  error  in  the  twelfth 
ground  of  the  amendment  to  the  motion  for  a 
new  trial,  upon  the  charge  of  the  coutt  quot- 
ed therein,  on  the  ground  that  the  instruc- 
tions meant  that  if  the  evidence  established 
the  guilt  of  either  one  of  the  accused.  It  would 
be  their  duty  to  convict  both  of  them,  is  with- 
out merit  We  do  not  think  this  portion  of 
the  charge  warrants  such  a  construction,  es- 
pecially in  view  of  the  other  instructions  giv- 
en by  the  court  in  this  connection,  which 
would  remove  from  the  jury  any  possible  mis- 
apprehension that  the  court  intended  to  con- 
vey the  idea  embraced  in  this  exception. 

14.  The  last  three  assignments  of  error  In 
the  amendment  to  the  motion  for  a  new  trial 
complain  of  the  use  of  the  word  "homicide" 
in  the  extracts  from  the  charge  quoted  in 
these  three  assignments  of  error.  A  portion 
of  these  extracts  are  as  follows:  "To  au- 
thorize a  conviction  in  this  case  of  either  of 
the  defendants  on  trial,  the  evidence  must 
show  either  that  he  was  the  actual  perpe- 
trator of  the  homicide,  or  was  present  at 
the  scene  of  the  homicide,  actively  partici- 
pating in  the  act  aiding  and  abetting  in  its 
perpetration,  with  a  common  purpose  and  in^ 
tent  with  the  actual  perpetrator  to  commit 
the  homicide,  with  malice.  I  shall  explain 
later  on  that  term.  So  if  you  conclude,  from 
the  evidence  and  the  law  that  will  be  given 
you  in  the  charge  in  thls»case,  that  the  defend- 
ants, or  either  one  of  them,  committed  this 
homicide,  or  was  present  aiding  and  abet- 
ting in  the  homicide,  with  malice,  as  I  shall 
later  explain  that  term,  you  would  be  au- 
thorized to  convict  in  this  case.  There  are 
two  questions  for  you  to  settle  in  this  case. 
One  question  is  whether  both  of  the  defend- 
ants, or  either  one  of  them,  killed  the  de- 
ceased, or  Was  present  aiding  and  abetting  in 
the  homicide.  If  the  defendants,  or  either 
one  of  them,  was  there  and  committed  the 
homicide,  or  was  present  at  the  scene,  aiding 
and  abetting  in  the  killing,  and  you  so  con- 
clude from  the  evidence,  then  the  duty  de- 
volves upon  you  to  grade  the  homicide  and 
say  what  it  is — ^whether  it  was  murder  as 
charged,  or  not.  One  of  the  main  questions 
is  purely  a  question  of  fact  and  that  is 
whether  or  not  these  defendants,  or  either 
one  of  them,  was  present  and  participating 
in  the  homicide — ^whether  the  defendants,  or 
either  one  of  them,  perpetrated  the  homicide, 
or  was  present  aiding  and  abetting  in  the  per- 
petration.   The  defendants  in  this  case  deny 
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that  they  perpetrated  this  homicide.  They 
deny,  both  of  them,  that  they  were  present 
and  perpetrated  the  homicide,  committed  the 
homicide,  or  were  present  aiding  and  abet- 
ting in  its  perpetration." 

All  the  members  of  the  court  concur  in 
the  view  that  the  evidence  warranted  the  ver- 
dict, and  that  no  new  trial  should  be  granted, 
except  as  to  the  point  Just  above  stated.  In 
regard  to  this,  the  opinion  of  a  majority  of 
the  court,  as  prepared  on  their  behalf  by 
Justice  LUMPKIN,  Is  as  follows: 

Albert  Jones  and  Porter  Jones  were  indict- 
ed and  tried  for  the  murder  of  Robert  F. 
Adams.*  The  evidence  showed,  without  con- 
flict, the  following  facts,  among  others:  Sev- 
eral years  previous  to  the  alleged  crime 
Adams  had  killed  a  brother  of  the  two  de- 
fendants. At  a  later  date  he  moved  to  the 
vicinity  of  the  "old  Jones  place."  On  the 
day  in  question  Adams  went  to  his  field  to 
plow.  Shortly  afterward  five  pistol  shots 
were  heard.  His  wife  and  others  investigat- 
ed, and  found  him  lying  not  far  from  where 
his  plow  was  standing,  and  that  he  was 
shot  through  the  heart  He  stated,  before 
dying,  that  Albert  Jones  had  shot  him,  and 
that  he  did  not  know  why  it  was.  He  died 
in  a  very  short  time.  He  had  only  one  pistol, 
and  that  was  left  lying  on  the  mantelpiece 
at  his  house  when  he  went  to  the  field,  and 
it  was  rusty.  Two  physicians  who  examin- 
ed the  body  testified  that  the  general  rule  is 
tliat  where  a  bullet  is  fired,  and  passes 
through  a  person,  the  wound  at  the  point  of 
entrance  presents  a  different  appearance  from 
that  at  the  point  of  exit,  that  such  was  the 
case  in  this  instance,  and  that  the  character 
of  the  wounds  showed  that  Adams  was  shot 
in  the  back;  the  ball  passing  through  his 
body.  A  short  time  after  the  occurrence, 
Porter  Jones  went  into  a  store  and  called 
for  cartridges.  On  being  asked  who  killed 
Adams,  he  said  that%he  did  it;  that  Adams 
asked  him  **why  he  did  not  bring  him  some 
of  that  good  liquor*';  that  he  could  not  take 
that  from  anybody;  and  that  Adams  had 
killed  his  brother.  There  was  also  evidence 
to  show  that  Porter  Jones  was  at  or  near 
the  scene  of  the  shooting  shortly  before  it 
occurred— one  witness  testifying  that  he  was 
near  there  and  asked  where  Adams  was  about 
half  an  hour  before  the  killing,*  and  later 
was  seen  to  go  in  the  direction  where  Adams 
was  plowing,  five  or  ten  minutes  before  shots 
were  heard;  and  another  witness  that  he  was 
seen  in  the  vicinity  about  half  an  hour  before 
the  firing.  The  evidence  of  witnesses  for  the 
defense  tended  to  prove  au  alibi  for  Albert 
Jones,  but  none  for  Porter  Jones.  There  was 
an  effort  to  show,  by  weak  evidence,  insanity 
or  peculiarity  on  the  part  of  Porter  Jones; 
also  some  evidence  of  good  character  on  his 
part,  though  a  witness  introduced  for  that 
purpose  stated  that  he  (Jones)  carried  a  pistol 
for  some  weeks  "before  the  killing." 

The  evidence  for  the  defense  treated  the 
■hooting  as  a  killing  by  some  one.    Thus  one 


witness  introduced  by  the  defendants  said: 
"On  or  about  the  17th  day  of  June  of  this 
year,  the  time  Mr.  Adams  was  killed,**  etc 
And  again  (on  cross-examination):  "I  didn't 
hear  his  bell  until  it  rung  after  he  got  kill- 
ed.'* Another  witness.  Introduced  for  the 
defense  to  prove  good  character,  testified,  on 
his  examination  in  chief:  "I  have  known 
him  [Jones]  all  his  life,  and  never  heard  any- 
*  thing  against  him  until  this  killing  of  Mr. 
Adams."  Still  another,  sworn  for  the  de- 
fendants, on  his  direct  examination,  when  de- 
scribing the  locality,  said:  "I  heard  the  wit- 
ness testify  where  Mr.  Adams  was  killed.** 
These  expressions  are  mentioned,  not  as  di- 
rect proof  of  the  homicide,  but  to  show 
that  some  of  them  were  drawn  out  by  the 
defendants*  counsel  from  their  own  witness- 
es on  the  direct  evidence,  and  that  both 
sides  treated  the  death  as  a  killing  or  hom- 
icide, and  made  no  issue  or  contest  as  to 
that  fact  There  was  no  evidence  at  aU 
tending  to  conflict  with  the  proof  showing  a 
homicide.  Albert  Jones  made  a  statement 
setting  up  an  alibi  for  himself.  Porter  Jones 
made  none.  The  presiding  judge  certified,  in 
a  note  to  the  motion  for  a  new  trial,  that 
there  was  no  contention  on  the  part  of  de- 
fendants' counsel  that  a  homicide  had  not 
been  committed.  In  his  charge  the  Judge 
used  the  expression  that  the  defendants  de- 
nied that  they  committed  "the  homicide,** 
and  contended  that  they  had  nothing  to  do 
with  it,  and  employed  the  word  "homicide** 
more  than  once.  For  this  a  new  trial  is  ask- 
ed, substantially  on  the  ground  that  the  use 
of  that  word  assumed  that  a  homicide  had 
been  committed — ^not  that  it  had  been  com- 
mitted by  the  defendants,  but  by  somebody. 
For  this  casual  employment  of  the  word 
''liomicide**  alone  it  is  proposed  to  upset  the 
verdict    Should  it  be  done?    We  think  not. 

A  homicide  is  defined  to  be  '*the  killing 
of  a  human  being,  and  is  of  three  kinds — 
murder,  manslaughter,  and  justifiable  hom- 
icide.*' Pen.  Code  1S95,  {  50.  The  use  of 
the  word  "homicide*'  did  not  Imply  criminali- 
ty; else  there  could  be  no  justifiable  horn- 
icide.  It  does  imply  a  killing;  and  the  court 
told  the  jury  that  the  defendants  denied  that 
they  were  guilty  of  this  homicide,  or  were 
concerned  in  It.  The  argument  for  a  reversal 
must  hinge  on  the  position  that  perhaps 
there  was  not  any  killing  at  all,  or,  If  ao, 
that  it  may  not  have  been  by  a  party  other 
than  the  deceased,  and  perhaps  he  did  the 
killing  himself,  and  that  therefore  there  was 
error  in  the  use  of  the  word  "homicide." 
This  would  still  be  a  killing;  but  it  would 
be  more  accurately  called  a  suicide,  or  a 
self-slaying,  *than  a  homicide.  Possibly  the 
direct  evidence  by  dying  declarations,  nega- 
tiving any  idea  of  suicide  or  self-killing,  was 
a  mistake;  possibly  the  doctors  were  mistak- 
en; possibly  the  defendant  himself  was 
mistaken,  when  he  said  Adams  was  killed 
and  he  did  it;  possibly  the  whole  theory  of 
defense  on.  which  his  case  was  tried,  and 
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on  which  counsel  Introduced  eyldence  call- 
ing the  death  a  killing,  was  a  mistake.  But 
can  it  be  disregarded,  after  a  conviction,  and 
the  Judge  reversed  for  not  having  submitted, 
or  having  failed  to  duly  recognize,  some  oth- 
er possibility  never  relied  on  or  placed  be- 
fore the  court  and  Jury,  and  probably  never 
even  dreamed  of  till  after  verdict?  If  coun- 
sel did  not  in  terms  call  the  death  a. hom- 
icide or  killing,  they  evidently  treated  it  as 
such,  and  Introduced  evidence  so 'treating  it, 
and  thus  the  presiding  Judge  was  led  to 
deal  with  it  as  he  did.  If  Adams  was  kill- 
ed by  a  shot,  it  was  either  homicide  or  a 
slaying  by  his  own  hand.  But  it  seems  to 
us  that  the  hypothesis  that  a  man  who  ap- 
pears to  have  had  no  weapons  shot  at  him- 
self five  times,  missed  himself  four  times, 
and  then  hit  himself  In  the  back  near  the 
spinal  column,  8%  inches  below  the  seventh 
cervical  vertebra,  the  ball  ranging  only 
slightly  upward,  producing  death,  is  rather 
too  remote  a  possibility  to  cause  a  reversal 
on  a  theory  of  suicide  or  self-slaying  by  ac- 
cident, urged  for  the  first  time  after  convic- 
tion. If  with  such  uncontradicted  evidence 
of  a  killing,  and  when  there  was  no  conten- 
tion to  the  contrary,  the  use  of  the  word 
"homicide"  should  cause  a  reversal,  why 
should  it  not  also  be  error  for  the  Judge  to 
assume  or  appear  to  assume  that  Adams  is 
dead  at  all? 

The  case  is  much  stronger  and  furnishes 
lees  reason  for  a  reversal  than  that  of  Young 
V.  State,  125  Oa.  584,  54  8.  E.  82.  If  the 
court  should  have  guarded  against  exclud- 
ing the  theory  of  suicide,  why  not  also  that 
of  self-defense,  or  defense  of  family,  or  all 
the  other  possible  defenses  to  an  indictment 
for  murder?  All  of  them  may  be  supposed. 
But  the  answer  is  plain:  Because  neither 
they  nor  the  suicide  or  self-slaying  theory 
were  in  the  case.  In  Weekes  v.  Cottingham, 
58  Ga.  559,  it  was  held  that  a  Judge  may 
state  what  either  party  admitted  or  contend- 
ed for,  and  such  a  statement  will  be  taken 
to  refer  to  what  transpired  in  court  and  to 
be  true,  unless  it  be  otherwise  represented 
in  the  bill  of  exceptiona  Here  the  Judge  told 
the  Jury  what  the  contention  of  the  defend- 
ants was.  He  said:  "The  defendants  in  this 
case  deny  that  they  perpetrated  this  hom- 
icide. They  deny,  both  of  them,  that  they 
were  present  and  perpetrated  the  homicide, 
committed  the  homicide,  or  were  present  aid- 
ing and  abetting  in  its  perpetration."  And 
there  is  nothing  to  show  that  this  statement 
was  not  a  true  and  correct  statement  of  the 
position  assumed  on  the  trial.  In  Johnson 
V.  State,  90  Ga.  426,  it  was  held  not  to  be 
error  for  the  court  to  state  to  the  Jury  a 
fact,  as  a  fact,  which  is  admitted  by  counsel 
for  the  defense,  and  on  which  there'  is  no  is- 
sue. See,  also.  Walker  v.  Wootten,  18  Ga.  120 
(5);  Elder  ▼.  Cozart»  59  Ga.  199;  Savannah, 
Fla.  &  W.  Ry.  Co.  v.  Flannagan,  82  Ga.  579 
(8),  9  S.  B.  471, 14  Am.  St  Rep.  183;  Brantly 
T.  Huff,  02  Ga«  532  (7). 


In  Sanders  v.  State,  113  Ga.  267,  269-270, 
38  S.  E.  841,  the  court  charged  as  follows: 
"Homicide  is  the  killing  of  a  human  being; 
and  under  my  view  of  the  case  there  is. only 
one  grade  of  homicide  Involved  in  this  case, 
and  that  is  murder."  This  was  alleged  to  be 
error,  because  it  expressed  an  opinion  on  the 
part  of  the  court  that  the  accused  were  guil- 
ty, and  because  it  deprived  the  Jury  of  the 
right  to  find  the  accused  guilty  of  any  de- 
gree of  homicide  less  than  murder.  Five 
persons  were  accused  of  the  crime.  Two  of 
them  made  statements  denying  that  they  shot 
the  deceased,  though  they  admitted  having 
been  present  and  having  discharged  their 
guns.  They  did  not  in  express  words  admit 
that  there  was  a  murder  or  a  homicide,  or 
deny  It.  The  evidence  tended  to  show  mur- 
der. Chief  Justice  Simmons,  in  delivering 
the  opinion  of  the  court,  said:  .**We  find  ab- 
solutely nothing  that  could,  in  any  view  of 
the  case,  warrant  a  conviction  for  any  lower 
degree  of  homicide  than  murder.  There  is  no 
hint  of  any  such  lower  degree.  Under  the 
evidence  as  it  appears  in  the  record,  the  de- 
fendants were  either  guilty  of  murder  or  else 
innocent  of  any  participation  in  the  homi- 
cide." It  was  also  said  that,  after  examin- 
ing the  entire  charge,  the  court  was  of  the 
opinion  that  by  the  portion  objected  to  no 
intimation  was  made  as  to  the  opinion  of  the 
court  with  reference  to  the  guilt  or  Innocence 
of  the  accused,  and  the  Judgment  was  af- 
firmed. Dotson  V.  State,  129  Ga.  727,  59  S. 
E.  774.  This  court  has  often  held  that  a 
charge  that  did  not  submit,  but  excluded, 
the  possibility  of  finding  a  grade  of  homi- 
cide which  was  not  indicated  either  by  the 
evidence,  the  statement,  or  the  contention  of 
the  defendant,  furnished  no  ground  for  a 
new  trial.  In  Taylor  v.  Scherpe,  etc.,  Co., 
133  Mo.  349,  366,  34  S.  W.  581,  it  was  held 
that  "what  all  parties  to  a  litigation  treat 
and  assume  as  a  fact  during  the  entire  prog- 
ress of  the  trial  before  the  court,  the  court, 
without  error,  may  assume  for  convenience 
in  drafting  its  instructions  to  the  'Jury." 
In  Martin  v.  People,  13  111.  341,  it  was  held 
that,  where  the  court  in  his  charge  assumes 
the  existence  of  certain  facts  about  which 
the  parties  are  agreed,  neither  party  can  aft- 
erwards make  the  assumption  a  ground  of 
objection  to  the  instructions.  The  agreement 
referred  to  in  this  case  does  not  appear  to 
have  been  formally  made,  but  to  have  arisen 
from  the  Introduction,  by  both  sides,  of  tes- 
timony tending  to  show  the  fact,  and  because 
both  dealt  with  it  as  true,  and  there  was  no 
dispute  in  regard  to  it  In  State  v.  Rash,  34 
N.  C.  882,  55  Am.  Dec.  420,  It  was  held  that 
the  court  may  assume  as  true  that  which  the 
prisoner  in  his  defense  has  treated  as  true; 
as,  where  a  prisoner  Indicted  for  murder  does 
not  pretend  that,  if  guilty  of  the  homicide, 
he  is  guilty  of  anything  but  murder,  but  re- 
lies, in  his  defense,  solely  upon  the  ground 
that  he  was  not  guilty  of  the  homicide.  It 
was  said  that  'It  never  can  be  error  in  the 


846 


60  SOUTHEASTERN  BEPORTEa 


(6fl 


judge  to  assume  that  as  true  which  the  pris- 
oner, in  his  defense,  has  treated  as  true." 
State  V.  Miller,  18  N.  C.  500.  See,  also,  on 
the  subject.  State  v.  Williams,  47  N.  G.  194; 
Gose  ▼.  State,  6  Tex.  App.  121;  Walsh  v. 
JEtna  Life  Ins.  Ck).,  30  Iowa,  146,  6  Am. 
Rep.  664;  Hinds  v.  Horbott,  58  Ind.  121; 
Drinkout  v.  Eagle  Machine  Works,  90  Ind. 
423;  People  v.  Phillips,  70  Cal.  61,  11  Pac. 
493;  Wadley  Lumber  Ck>.  ▼.  Lott,  60  S.  E. 
836. 

It  cannot  be  said  that  a  different  ruling 
should  be  made  as  to  this  point  on  account 
of  our  statute  prohibiting  a  judge  from  ex- 
pressing an  opinion  on  the  evidence.  Several 
of  the  states  from  which  decisions  are  cited 
above  have  statutes  prohibiting  a  judge  from 
expressing  an  opinion  on  the  evidence;  and 
the  decisions  of  this  court  cited  were  all 
made  after  the  passage  of  the  act  of  1850, 
which  is  now  embodied  in  Pen.  Code  1895, 
$  1032.  In  Brovrn  v.  State,  72  Miss.  997, 
17  South.  278,  the  accused  was  prosecut- 
ed for  rape.  He  admitted  liaving  had  sexual 
intercourse  with  the  prosecutrix,  but  denied 
that  it  was  rape.  It  was,  of  course,  error 
to  refer  to  the  prosecutrix  as  the  female  who 
had  been  **raped,"  and  to  assume  that  "the 
crime  was  committed.'*  In  Newton  v.  State 
(Miss.)  12  South.  560,  three  men  were  charg- 
ed with  the  rape  of  a  woman.  It  was  con- 
tended by  the  state  that  one  of  them  com- 
mitted the  rape  and  that  the  other  two  were 
present  aiding  and  abetting  him.  Evidence 
was  introduced  for  the  defense  to  disprove 
the  commission  of  any  rape,  by  showing  that 
a  number  of  persons  were  near  enough  to 
have  heard  any  screams  or  outcries,  had 
there  been  any.  It  was  held  that  a  charge 
vrhich  assumed  the  guilt  of  the  first-mention- 
ed person,  and  only  submitted  as  to  the  oth- 
er two  whether  they  were  present  aiding  and 
abetting  him,  was  error.  In  Bond  v.  People, 
39  111.  26,  two  men  named  Bond  and  Shinn 
were  indicted  for  assault  with  intent  to  mur- 
der. The  court  charged  the  jury  In  these 
wordfir:  "And  if  the  jury  believe  from  the 
evidence  that  Bond  and  Shinn  were  together 
and  acted  in  concert  at  the  time  the  as- 
sault to  murder  was  made  they  should  find 
them  equally  guilty."  The  Supreme  Court 
said:  "The  objection  is  obvious.  By  this 
construction  the  jury  were  plainly  told  that 
the  defendants  made  an  assault  to  murder.'* 
A  comparison  of  these  cases  with  the  one 
now  under  consideration  will,  we  think,  show 
that  they  were  not  similar  to  It    . 

The  views  of  the  writer  upon  the  charges 
complained  of,  wherein  the  word  "homicide** 
was  employed,  in  which  views  Judge  ATKIN- 
SON concurs,  are  as  follows: 

The  defendant  complains  tliat  these  charges 
given  by  the  court  below  assumed  that  a 
homicide  had  been  committed,  and  were  an 
expression  of  opinion  by  the  court  that  a 
homicide  had  been  committed.  Adams,  the 
deceased,  left  his  home  after  dinner,  to  do 
some  plowing  in  a  field  near  a  traveled  road. 


About  1:45  o'clock  in  the  afternoon  five  or 
six  pistol  shots  were  heard.  The  first  three 
were  in  rapid  succession,  and  after  a  short 
interval  the  other  two  or  three  occurred, 
which  were  also  in  rapid  succession.  A  few 
minutes  after  these  shots  occurred,  Adams 
was  found  on  the  groimd  between  his  house 
and  the  place  where  his  mule  was  standing 
hitched  to  a  plow  in  the  field.  Upon  hear- 
ing his  groans,  his  wife  went  to  him,  and 
with  her  assistance  he  walked  to  his  house, 
where  he  expired  in  a  few  minutes.  Evi- 
dence of  an  alibi  was  introduced  by  the 
defendant  Albert  Jones,  and  the  court  grant- 
ed him  a  new  trial.  The  deceased  stated  to 
his  wife  that  the  defendant  Albert  Jones  shot 
him.  EiVldence  was  introduced  of  confes- 
sions of  the  other  defendant.  Porter  Jones, 
that  he  killed  the  deceased,  and  of  the  fact 
that  Porter  Jones  was  seen  with  a  pistol,  in 
the  road  near  the  place  where  Adams  had 
been  plowing  during  the  day,  before  the  firing 
was  heard.  There  was  some  evidence  of 
tracks  at  and  near  the  supposed  scene  of  the 
killing,  and  evidence  that  the  deceased  had 
killed  the  defendant's  brother.  No  witness 
tesUfied  that  he  saw  Adams  when  he  re- 
ceived the  wound  causing  liis  death.  The 
ball  that  killed  him  came  from  a  pistol  and 
went  through  his  body,  piercing  his  heart. 
The  physician  did  not  testify  that  a  party 
never  speaks  after  being  sliot  through  the 
heart,  but  said  that  they  do  only  in  very  ex- 
ceptional cases.  It  appears  from  the  testi- 
mony that  this  was  one  of  the  exceptional 
cases,  as  the  evidence  shows  that  Adams  was 
shot  through  the  heart,  and  10  or  15  minutes 
thereafter  he  spoke  to  his  wife  about  who 
shot  him.  Nor  did  the  physician  say  that  it 
was  impossible  for  the  bullet  to  have  entered 
the  body  of  the  deceased  from  the  front,  but 
said  that  it  is  only  possible  that  it  may  have 
done  so,  and  that  "possibly  I  may  be  mis- 
taken as  to  whether  he  was  shot  in  the  back 
or  front"  It  may  be  said  that  it  could  not 
with  much  good  reason,  be  contended  that 
Adams  would  have  committed  suicide  by 
shooting  himself  in  the  back,  though  an  ac- 
cidental killing  by  himself  may  have  been 
caused  by  the  bullet  entering  from  the  back. 
While  what  is  herein  said  does  not  mean 
that  the  evidence  is  not  overwhelmingly 
against  the  theory  that  Adams  did  not  ac- 
cidentally or  intentionally  kill  himself,  can 
the  court,  in  a  criminal  case,  in  its  charge 
assume  that  a  fact  necessary  to  be  proved 
existed  simply  because  the  evidence  is  over- 
whelmingly in  favor  of  its  existence?  "Homi- 
cide" is  defined  in  our  Penal  Code  of  1895 
(section  59)  as  follows:  "Homicide  is  the 
killing  of  a  human  being,  and  is  of  three 
kinds — ^murder,  manslaughter,  and  justifiable 
homicide."  Mr.  Wharton,  in  his  work  on 
Homicide  (3d  Ed.)  ff  1,  gives  this  definiUon : 
"Homicide  is  the  destroying  the  life  or  the 
killing  of  any  human  creature;  the  killing 
of  one  human  being  by  another,  or  by  others ; 
or  the  destruction  of  the  life  of  one  human 


Ga.) 


JONES  V.  STATE. 


847 


being  by  the  act,  agency,  procurement,  or 
culpable  omission  of  another.  It  embraces 
every  mode  by  which  the  life  of  one  person 
is  taken  by  another."  Homicide  does  not 
Include  intentional  or  accidental  self-destruc- 
tion.  Proof  of  the  corpus  delicti  must  be 
made  in  every  criminal  case.  In  a  charge  of 
murder  the  corpus  delicti  necessarily  Includes 
an  unlawful  killing.  Proof  by  the  state  that 
a  homicide  has  been  committed,  unless  there 
be  facts  or  circumstances  negativing  malice, 
raises  a  presumption  of  malice  and  murder; 
but  this  presumption  only  exists  when  the 
homicide  has  been  proved.  Proof  of  the 
corpus  delicti  alone  will  furnish  sufficient 
corroboration  of  a  confession  to  authorize  a 
conviction.  The  corpus  delicti  In  a  murder 
case  embracing  an  unlawful  killing,  a  party 
confessing  to  the  killing  of  another  found 
dead,  or  with  a  mortal  wound  from  which  he 
dies,  cannot  be  convicted  on  such  confession 
alone,  where  there  is  no  proof  of  an  unlaw- 
ful killing.  In  Schaefer  v.  State,  03  6a.  117, 
13  S.  E.  552,  it  is  held:  "Clear  and  undoubted 
evidence  of  the  corpus  delicti  will  serve  to 
corroborate  a  confession  made  by  the  ac- 
cused." If  the  declarations  of  the  deceased 
and  the  circumstances  proved  indicating  a 
homldde  established  a  homicide,  this  fact  of 
Itself  (Independent  of  any  other  corroboration 
of  the  confession)  was  sufficient  corroboration 
of  the  confession  made  by  the  defendant  to 
authorize,  though  not  to  require,  his  convic- 
tion, because  the  circumstances  proved  do 
not  show  any  justification  or  mitigation  neg- 
ativing the  presumption  that  the  killing  was 
unlawful.  Hence,  to  charge  the  jury  that 
Adams'  death  was  the  result  of  a  homicide — 
a  killing  by  some  one — ^was  equivalent  to 
charging  them  that  "If  you  believe  the  de- 
fendant made  the  confessions  of  killing 
Adams,  you  would  be  authorized  to  convict 
him ;  because  I  charge  you  that  it  is  a  fact 
that  Adams  was  killed  by  some  one.  He  did 
not  kill  himself  intentionally  or  accidentally." 
It  may  be  true  that  the  facts  and  circum- 
stances, outside  of  the  defendant's  alleged 
confession,  are  overwhelmingly  against  the 
theory  that  Adams  killed  himself  Intention- 
ally or  accidentally ;  but  can  the  judge  charge 
the  jury  that  a  homicide  was  committed, 
simply  because  the  evidence  Is  overwhelm- 
ingly in  favor  of  that  theory,  when  proof  that 
the  killing  was  a  homicide  is  absolutely  es- 
sential to  a  conviction?  A  charge  of  this 
nature  Is  error.  Young  v.  State,  125  Ga.  584, 
54  S.  E.  82;  Bond  v.  People,  39  111.  26; 
Newton  V.  State  (Miss.)  12  South.  560 ;  Brown 
V.  State,  72  Miss.  997,  17  South.  278.  In  the 
Young  Case,  supra.  In  the  opinion  (rendered 
by  a  majority  of  the  court)  It  is  said:  'The 
court  may  have  been  of  the  opinion  that  the 
evidence  in  the  case  was  overwhelmingly 
against  the  defendant  on  these  Issues;  but 
such  would  not  have  authorized  him  to  with- 
draw the  issues  from  the  consideration  of 
the  jury.  If  the  court  could  withdraw  these 
issues,  there  is  no  principle  which  would  pre- 


vent the  withdrawal  of  any  other  issue  in 
the  case.  It  may  as  well  be  said  that  all 
Issues  may  be  withdrawn,  and  that  where 
the  court  thought  the  evidence  demanded  the 
conviction  of  the  defendant  the  court  could 
direct  a  verdict  of  guilty.  It  will  hardly 
be  contended  that  this  could  be  done  in  any 
criminal  case.  In  the  absence  of  a  statute. 
Certainly  it  could  not  be  done  in  a  felony 
case,  with  or  without  statute."  The  defend- 
ant's plea  of  "not  guilty"  put  in  issue  every 
material  fact  necessary  to  be  proved  by  the 
state,  in  order  to  show  that  the  defendant 
was  guilty  of  the  murder  of  Adams.  One 
of  these  facts  was  that,  when  Adams  died» 
a  homicide  had  been  committed.  No  wit- 
ness testified  that  he  saw  the  deceased  when 
he  received  the  wound,  and  only  one  wound 
was  received  by  him,  which  was  a  bullet 
wound  piercing  the  heart. 

Several  times  in  his  charge  the  court  refer- 
red to*  the  killing  as  the  "homicide,"  and  In 
two  instances  referred  to  the  killing  as  "this 
homicide,"  as  appears  from  the  extracts  of 
th^  charge  hereinbefore  set  forth.  In  his 
charge  the  court  said.  "If  you  conclude 
•  •  •  that  the  defendants,  or  either  of 
them,  committed  this  homicide,"  and  "the 
defendants  in  this  case  deny  that  they  per- 
petrated this  homicide."  These  charges  as- 
sumed that  a  homicide  had  been  committed, 
and  a  careful  consideration  of  the  charge  as 
a  whole  fails  to  disclose  that  this  error  could 
be  considered  as  corrected  by  the  other  por- 
tions of  the  charge.  There  is  nothing  what- 
ever in  the  record  showing  that  the  defend- 
ant, or  his  counsel,  said  or  did  anything  to 
authorize  the  conclusion  that  a  homicide  was 
admitted.  It  Is  n6t  proper  to  say  that  the 
defendant  conducted  the  case  upon  the  theory 
that  a  homicide  was  committed,  or  that  he 
conceded  it,  because  of  some  little  things, 
such  as  some  of  the  witnesses  in  their  testi- 
mony using  the  word  "killing"  and  referring 
to  the  fact  that  Adams  was  killed.  The  wit- 
nesses did  not  pretend  to  know  how  Adams 
came  to  his  death.  Besides,  the  language 
used  would  as  well  mean  that  Adams  killed 
himself  as  it  would  mean  that  he  was  killed 
by  some  one  else.  It  does  not  appear  that 
defendant's  counsel  caused  these  witnesses 
to  use  these  words;  but  if  he  did.  It  would 
have  too  little  significance  to  take  away  from 
the  defendant  the  Important  right  of  requir- 
ing the  state  to  prove  the  fact — ^the  important 
fact— that  a  homicide  had  been  committed. 

The  statememt  made  by  the  court,  in  his 
approval  of  the  amended  motion,  that  "there 
was  no  contention  on  the  part  of  the  defend- 
ant's counsel  that  a  homicide  had  not  been 
coDunltted,"  simply  means  that  the  defendant 
did  not  assert  this  contention,  and  does  not 
mean  that  the  defendant  admitted  that  a 
homicide  had  been  committed.  After  enter- 
ing a  plea  of  "biot  guilty,"  which  put  in  issue 
the  material  question  as  to  whether  or  not 
a  homicide  had  been  committed,  and  made  it 
necessary  for  the  state  to  prove  this  material 
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fact,  the  failure  of  the  defendant  to  affirma- 
Uyely  contend  on  the  trial  that  a  homicide 
had  not  been  committed  would  bot  warrant 
the  trial  judge  In  assuming  that  Its  commis- 
sion was  thereby  admitted.  If  the  trial 
judge  was  so  warranted,  he  would  have  been 
likewise  warranted  In  charging  the  jury  that 
'  the  defendant  did  the  killing,  if  the  defend- 
ant, after  entering  his  plea  of  "not  guilty," 
had  not  directly  or  Indirectly  renewed  the 
contention  Involved  In  such  plea  that  he  did 
not  kill  Adams,  as  the  evidence  was  about  as 
strong  to  show  that  the  defendant  killed 
Adams  as  It  was  to  establish  that  Adams' 
death  resulted  from  a  homicide,  leaving  out, 
as  It  Is  proper  to  do,  any  consideration  of  de- 
fendaint*s  confession  as  proof  of  the  homicide. 
It  might  be  said  that  as  the  defendant  made 
no  statement  denying  the  killing,  and  that  as 
there  was  uncontradicted  evidence  of  his  con- 
fession that  he  killed  Adams,  the  evidence 
overwhelmingly  and  without  contradiction 
showed  that  the  defendant  killed  Adams,  and 
that  the  court  would  have  beeKi  justified  In 
charging,  not  only  that  the  homicide  was 
committed,  but  also  that  the  defendant  cotn- 
mitted  It,  because  he  had  iJot,  upon  the  trial, 
renewed  his  contention.  Involved  in  the  plea 
of  "not  guilty,"  that  he  did  not  kill  Adams. 
If  the  court  were  so  justified,  then,  in  the  ab* 
sence  of  evidence  of  Insanity,  or  justification, 
or  mitigation,  the  court  would  be  justified 
in  directing  a  verdict  of  guilty,  with  power 
only  In  the  Jury  to  give  or  refuse  a  recom- 
mendation. 

There  was  evidence  that  the  defendant  con- 
fessed to  the  killing  of  Adams  on  the  day  that 
Adams  died,  by  a  witness  who  testified  that 
the  defendant  Porter  Jones  said  he  "saw 
somebody  plowing  he  thought  was  Paul  Wells, 
that  he  spoke  to  him  and  asked  him  why  he 
did  not  bring  him  some  of  that  good  liquor, 
and  that  he  would  not  have  taken  that  from 
anybody,  and  that  he  killed  his  brother,  too." 
The  first  and  main  reason  given  In  this  confes- 
sion was  certainly  a  peculiar  one,  to  say  the 
least  of  It.  for  which  a  sane  man  would  kill 
another.  The  defendant,  who  offered  evidence 
of  Insanity,  made  no  statement  to  the  jury, 
and  the  testimony  of  this  confession  Is  un- 
dented, and  not  here  questioned.  This  testi- 
mony whether  or  not  the  confession  was  true. 
If  made,  and  the  evidence  of  insanity,  were 
all  questions  for  the  jury ;  but  no  conviction 
can  be  had  on  a  confession  without  corrobo- 
ration, and  no  reason  or  authority  need  be 
offered  in  support  of  the  proposition  that  a 
homicide  cannot  be  proved  by  a  confession 
and  such  proof  of  a  homicide,  considered  a 
corroboration  of  the  confession,  which  proves 


it.  The  dying  declaration  of  Adams,  made 
some  10  or  15  'minutes  after  he  was  shot 
through  the  heart  and  just  before  he  died, 
that  he  was  killed  by  Albert  Jones  (who  of- 
fered evidence  of  an  alibi  and  to  wham  a  new 
trial  was  granted),  if  made  because  the  de- 
ceased was  not  conscious  of  what  he  was  say- 
ing, or  if  for  any  reason  such  declarations 
were  not  true,  cannot  be  considered  as  evi- 
dence of  any  value  in  showing  a  homicide; 
but  it  is  difficult  to  wipe  from  the  mind  the 
impressions  created  by  the  evidence  of  the 
confession  and  of  dying  declarations,  in  con- 
sidering the  question  of  a  homicide  having 
been  established,  though  it  is  necessary  tliac 
this  be  done  In  order  to  properly  decide  the 
question  at  issue. 

It  is  useless  to  go  Into  any  extended  dis- 
cussion relative  to  the  absence  of  evidence  as 
to  whether  or  not  any  pistol  was  found  in 
the  field;  any  ill  feeling  between  the  deceased 
and  Albert  Jones,  to  whom  he  charged  his 
murder;  the  supposition  that  the  deceased 
was  killed  by  one  of  the  five  or  six  shots 
heard ;  the  improbability  of  an  accidental  or 
Intentional  self-destruction  from  one  of  the 
shots  heard;  the  opinion  of  the  physician 
that  the  only  wound  made  was  by  a  ball  en- 
tering from  the  rear,  piercing  the  heart,  and 
making  its  exit  through  the  breast;  the  in- 
explicable and  almost  incredible  way  in  which 
accidental  and  Intentional  self-killings  some- 
times occur;  and  the  subsequent  conduct  of 
the  party  destroying  his  own  life.  SufiSce  it 
to  say  that  the  fact  that  a  homicide  was 
committed,  when  properly  considered  in  this 
case,  must  be  deduced  as  a  matter  of  in- 
ference to  be  drawn  from  circumstantial 
evidence;  and  while  this  evidence  may  liave 
been  such  as  to  convince  the  trial  judge  that 
it  was  overwhelmingly  In  favor  of  the  theory 
that  a  homicide  had  been  committed,  yet  this 
remained  a  question  for  the  jury,  and  not  for 
the  court,  to  determine.  The  defendant  was 
entitled  to  have  this  important  Issue,  as  to 
whether  or  not  a  homicide  had  been  commit- 
ted, passed  on  by  the  jury;  and  it  was  a 
material  injury  to  him  to  have  such  issue 
reifioved  from  their  consideration  by  the  as- 
sumption by  the  trial  judge  in  his  charge 
that  a  homicide  had  in  fact  been  committed, 
demanding  the  grant  of  a  new  trial  to  the 
defendant 

The  disposition  of  the  case,  however,  is 
controlled  by  the  view  which  the  majority  of 
the  court  entertain ;  and  the  judgm^it  of  the 
court  below  is  affirmed.  All  the  Justices 
concur,  except  ATKINSON  and  HOLDSSN, 
JJ.,  dissenting. 
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SOUTHERN  EXPRESS  CO.  r.  SINCLAIR. 

(Supreme  Court  of  Georgia.    March  26,  1908.) 

1.  Tboveb  and  Convkrsion— Gist  or  AonoN. 

The  gist  of  an  action  of  trover  is  conver- 
lion. 

[Ed.  Note.~For  cases  In  i>oint.  see  Cent.  Dig. 
▼ol.  47,  Troyer  and  Conversion,  §§  1,  2,  103- 
116.] 

2.  Same. 

Where  salt  was  brou^tit  in  trover  against 
an  express  company,  alleging  that  it  had  pos- 
session of  a  trunk  and  contents  belonging  to 
the  plaintiff,  which  it  refused  to  deliver  on  de- 
mand, and  the  uncontradicted  evidence  showed 
that  the  trunk  was  transported  to  the  place  of 
destination,  but  was  not  delivered  on  the  day  of 
arrival,  and  was  put  in  a  place  of  deposit  of 
the  carrier,  where  it  was  consumed  by  a  fire 
occnrring  during  the  Bucceedin|;  night,  and  there 
was  no  conversion,  or  possession  when  demand 
was  made  and  refusal  to  deliver,  a  verdict  for 
the  plaintiff  was  'without  evidence  to  support  it, 
whether  or  not  the  failure  to  deliver  on  the  day 
of  arrival  was  negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trover  and  Conversion,  iS  58,  50,  09- 
102.] 

(Syllabus  by  the  Court.) 

B)rror  from  Superior  Court,  Richmond 
0>unt7;   H.  C.  Hammond,  Judge. 

Action  by  Thomas  Sinclair  against  the 
Southern  Express  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

F.  J.  De  Bignon  and  Frank  H.  Miller,  for 
plaintiff  in  error.  C.  Henry  &  R.  S.  Cohen, 
for  defendant  In  error. 

LUMPKIN,  J.  Thomas  Sinclair  brought 
an  action  fqr  damages  against  the  Southern 
Express  Company  on  account  of  the  failure 
of  the  defendant,  as  a  common  carrier,  to 
transport  and  deliver  a  certain  trunk  shipped 
from  Augusta,  Ga.,  to  New  York  City.  He 
recovered  a  verdict,  but  on  motion  a  new 
trial  was  granted.  He  then  dismissed  that 
proceeding,  and  brought  an  action  of  trover 
against  the  same  defendant,  to  recover  the 
trunk  or  Its  value.  In  the  second  action 
he  did  not  allege  that  the  defendant  was  a 
common  carrier,  or  plead  any  breach  of  duty 
Imposed  on  It  as  such,  or  any  breach  of 
contract  He  alleged  that  "the  Southern  Ex- 
press Company  is  in  possession  of  the  said 
trunk,  with  the  contents,  as  set  forth  in  Ex- 
hibit A  [which  contained  a  list  of  articles 
alleged  to  have  been  In  the  trunk,  and  their 
values],  and  has  refused  to  deliver  the  pos- 
session of  said  personalty  to  your  petition: 
er,  though  demand  has  been  made  for  said 
trunk  and  the  contents  thereof  by  your  peti- 
tioner; that  the  value  of  said  trunk  and 
contents  is  three  hundred  and  eighty  ($380) 
dollars,  and  said  trunk  and  contents  Is  the 
property  of  your  petitioner."  He  prayed  that 
judgment  should  be  rendered  in  his  favor  for 
the  trunk  and  its  contents,  or  for  the  value 
thereof.  After  verdict  for  the  plaintiff,  a 
motion  for  a  new  trial  was  made,  which  was 
overruled,  and  the  defendant  excepted. 

dO  S.E.-54 


The  second  proceeding  was  as  action  of 
trover.  It  was  so  treated  by  the  parties, 
and  so  construed  by  the  presiding  judge  in 
his  charge.  For  reasons  satisfactory  to  him- 
self, the  plaintiff  dismissed  his  suit  f6r  dam- 
ages against  the  defendant  as  a  common  car- 
rier, and  preferred  to  rely  on  a  different  form 
of  action.  The  motion  for  a  new  trial  present- 
ed a  number  of  questions;  but,  as  we  deem 
one  of  them  controlling,  it  will  be  unneces- 
sary to  discuss  the  others.  Conversion  is  the 
gist  of  an  action  of  trover.  This  Involves  an 
unauthorized  assumption  and  exercise  of  the 
right  of  ownership  over  personal  property 
belonging  to  another  in  hostility  to  his  rights, 
an  action  of  dominion  over  the  personal  prop- 
erty of  another  inconsistent  with  his  rights, 
or  an  unauthorized  appropriation.  If  the 
allegation  that  the  defendant  was  in  possession 
of  the  property  of  the  plaintiff  as  a  carrier 
or  bailee,  and  wrongfully  refused  to  deliver 
it  on  demand,  were  shown  to  be  true,  this 
would  support  the  action.  For  a  bailee  to 
repudiate  the  title  of  his  bailor  and  tortiously 
to  assert  title  In  himself  or  in  another,  as 
against  the  demand  of  the  bailor,  would  be 
a  conversion.  To  show  that  a  common  car- 
rier had  delivered  property  of  one  to  an- 
other not  entitled  thereto  might  suffice;  or 
to  show  an  actual  misappropriation  or  mis- 
application of  property,  amounting  to  a  con- 
version. But  the  evidence  here  showed,  with- 
out conflict,  that  the  express  company  was 
not  in  iMSsession  of  the  property  at  the, time 
the  suit  was  brought,  or  the  demand  made 
for  Its  delivery.  It  carried  the  trunk  to 
Washington,  and  there  delivered  it  to  a  con- 
necting express  company,  which  carried  It 
to  New  York.  An  effort  was  made  to  deliver 
it  to  the  consignee;  but,  falling  to  find  the 
address  which  the  company  claimed  was 
given  it,  the  second  company's  agent  carried 
the  trunk  to  their  office  or  place  of  deposit, 
where  goods  not  delivered  during  the  day 
were  kept,  to  await  the  claim  of  the  owner. 
During  the  night  following  the  place  of 
storage  was  burned,  and  the  trunk  was  thus 
destroyed.  No  claim  of  willful  destruction 
is  made. 

The  plaintiff  contends  that  the  express 
company  did  not  carry  the  trunk  to  the  ad- 
dress which  was  given  to  It,  and  was  there- 
fore negligent  In  the  matter  of  delivery,  ana 
became  liable  for  tne  loss  of  the  property 
by  fire.  Whether  the  facts  contended  for  by 
the  plaintiff  are  true  or  not,  an  action  of 
trover  was  not  the  proper  remedy.  There 
was  no  conversion  by  the  company.  It  did 
not  deny  the  title  of  the  true  owner,  or  re- 
fuse to  deliver  property  in  its  possession  on 
demand,  or  deliver  it  to  the  wrong  person. 
If  there  was  negligence  In  the  effort  to  deliver 
the  trunk  on  the  day  of  its  arrival,  and  if 
the  initial  company  was  responsible  therefor, 
and  liable  either  as  a  common  carrier  or  as 
a  warehouseman,  that  was  a  matter  to  be  as- 
serted in  a  different  form  of  action.  A 
plaintiff  cannot  sue  for  a  conversion,  and 


850 


eO  SOUTHEASTERN  REPORTER. 


(Ga. 


recover  by  proylng  that  there  was  no  conver- 
sion, but  at  most  negligence  in  failing  to 
promptly  deliver,  and  a  destruction  by  fire 
while  the  property  was  stored  in  a  ware- 
house. The  verdict,  therefore,  based  upon 
this  form  of  action  was  contrary  to  evidence 
and  without  evidence  to  support  it  Owen 
V.  Lewyn,  Vent  223 ;  Anonymous,  2  Salk.  654 ; 
Davis  &  Son  v.  Hurt  114  Ala.  146,  21  South. 
468;  Baker  v.  Malone  &  Sons,  126  Ala.  510, 
28  South.  631;  Hawkins  v.  Davis,  68  Fed. 
380,  15  C.  O.  A.  479;  Wamsley  v.  Atlas 
Steamship  Co.,  168  N.  Y.  533,  61  N.  B.  896, 
86  Am.  St  Rep.  699;  Rogers  v.  Hule,  2  Cal. 
571,  56  Am.  Dec.  363;  28  Am.  &  Eng.  Encyc 
Law  (2d  Ed.)  682 ;  Forehand  v.  Jones,  84  Ga. 
508,  10  S.  E.  1090,  and  cases  cited  hi  12 
Michie's  Dig.  Ga.  Rep.  253,  (3),  (4). 

It  is  unnecessary  to  deal  with  the  conten- 
tions touching  the  liability  of  the  defendant 
for  negligence  of  its  connecting  carrier,  if 
any,  or  as  to  the  effect  of  the  valuation  stat- 
ed in  the  express  receipt  Whatever  may 
have  been  the  liability  of  the  defendant  in 
an  action  against  it  as  a  common  carrier, 
ba^ed  on  its  contract  or  its  duty  at  conmum 
law,  under  the  allegations  and  the  form  of 
action  employed,  the  evidence  did  not  sustain 
the  verdict 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(130  Ga.  370) 

ARMOUR  &  CO.  V.  BURKHALTBR. 

(Supreme  Court  of  Georgia.     March  26,  1908.) 

1.  Appbai.— Review—Discbbtiow  of  Lowbb 
CouBT— New  Tbiai.. 

As  the  verdict  rendered  was  not  required 
by  the  law  and  the  evidence,  this  court  will  not 
disturb  the  first  grant  of  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  S  3871.] 

2.  S▲ME^— Scope. 

When  a  judgment  granting  a  new  trial  is 
affirmed,  questions  raised  by  the  assignments  of 
error  upon  pendente  lite  exceptions  cannot  be 
considered  and  determined. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3339.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court  Tattnall  Coun- 
ty ;  B.  T.  Rawlings,  Judge. 

Action  by  Armour  &  Co.  against  Q.  V. 
Burkhalter.  Verdict  for  defendant  From  a 
judgment  granting  a  new  trial,  defendant 
brings  error.    Affirmed. 

J.  y.  Kelley,  Daley  &  Bussey,  and  Ander- 
son, Felder,  Rountree  &  Wilson,  for  plaintifiT 
in  error.  W.  T.  Burkhalter  and  Jas.  K. 
Hines,  for  defendant  in  error. 

FISH,  C.  J.  Armour  &  Co.,  a  corporation, 
brought  an  action  against  G.  Y.  Burkhalter 
to  recover  a  stated  amount  of  money  upon 
a  cause  of  action  alleged  in  the  petition. 
The  defendant  filed  an  answer  to  the  peti- 
tion. The  plaintiff  demurred  to  this  an- 
swer, and  moved  to  strike  the  whole  of  it 


upon  stated  grounds.  The  trial  Judge  bus- 
tained  the  demurrer  as  to  certain  portions 
of  the  answer,  and  ordered  the  same  stricken, 
but  refused  to  strike  the  entire  answer.  The 
defendant  offered  an  amendment  to  the  an- 
swer, which  was  allowed  by  the  court,  over 
the  objection  of  the  plaintiff.  Plaintiff  ex- 
cepted pendente  lite  to  the  refusal  to  strike 
the  whole  of  the  answer,  and  also  to  the  al- 
lowance of  the  amendment  thereto.  De- 
fendant also  amended  his  answer  by  admit- 
ting that  plaintiff  w^  entitled  to  recover  the 
amount  sued  for  unless  he  made  good  the 
defense  which  he  set  up  to  his  answer  as 
amended.  Plaintiff  reUed  upon  this  admis- 
sion of  a  prima  facie  case  in  its  favor,  and 
introduced  no  evidence,  and  upon  the  con- 
clusion of  the  defendant's  evidence  moved 
the  court  to  direct  a  verdict  in  its  favor. 
This  the  court  refused  to  do,  to  which  ruling 
the  plaintiff  also  excepted  pendente  lite. 
The  jury  returned  a  verdict  in  favor  of  the 
plaintiff.  Defendant  made  a  motion  for  a 
new  trial,  which  was  granted  by  the  court 
Plaintiff  excepted  to  this  judgment  and  In 
its  bill  of  exceptions  assigned  error  upon 
the  grant  of  the  new  trial  and  upon  each  of 
its  exceptions  pendente  lite. 

1.  Applying  to  the  case  the  well-settled  and 
now  statutory  rule  that  the  first  grant  of  a 
new  trial  will  not  be  disturbed  by  this  court, 
unless  the  law  and  the  evidence  required  the 
verdict  (Civ.  Code  1895,  §  5585),  we  have  care- 
fully considered  the  evidence  contained  in 
the  record,  and  have  reached  the  conclusion 
that  the  verdict  rendered  was  not  demanded 
by  the  evidence.  The  judgment  granting  the 
new  trial  must  therefore  be  affirmed. 

2.  In  Ogletree  v.  Livingston,  125  Ga.  548, 
54  S.  E.  625,  it  was  held:  "Where  the  grant 
of  a  new  trial  is  affirmed,  pendente  lite  ex- 
ceptions will  not  be  considered  and  passed 
upon,  as  the  case  Is  still  pending  in.  the 
court  below."  The  decision  in  that  case  fol- 
lowed the  rule  laid  down  In  Central  Bank 
V.  Cleveland  National  Bank,  59  Ga.  667,  and 
Lowry  Banking  Co.  v.  Abbott  87  Ga.  138,  13 
S.  E.  204,  the  decisions  in  which  were  Held 
to  be  controlling,  although  the  court  speak- 
ing through  Mr.  Justice  Beck,  recognized 
the  fact  that  there  are  dicta  in  cases  of 
later  date  which  seem  to  state  a  different 
rule.  In  the  older  of  the  two  cases,  which 
was  followed  in  Ogletree  v.  liivingston,  the 
verdict  in  the  trial  court  was  for  the  defend- 
ant, and  a  new  trial  was  there  granted  to  the 
plaintiff.  The  defendant  brought  the  case 
here,  complaining  of  the  grant  of  a  new 
trial,  and  also  assigning  error.  In  its  bill 
of  exceptions,  upon  pendente  lite  exceptions 
filed  by  it  to  rulings  of  the  trial  judge.  These 
exceptions  pendente  lite,  as  stated  by  Mr. 
Justice  Beck  in  the  opinion  In  the  Ogletree 
Case,  included  ''exceptions  to  the  overruling 
of  general  and  special  demurrers  filed  by 
the  defendant  to  the  plalntilTs  declaration, 
♦  ♦  ♦  as  appears  from  an  inspection  of 
the  record  filed  in  the  clerk's  office  of  this 
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court,  which  are  not  set  out  in  the  official 
statement  of  facts  in  the  report  of  the  deci- 
sion." Yet  it  was  held  that  these  exceptions 
need  not  he  considered  by  the  Supreme  Ck>urt, 
as  the  case  was  still  pending  in  the  court  be- 
low. The  bill  of  exceptions  in  Lowry  Bank- 
ing Go.  T.  Abbott,  supra,  complained  of  the 
first  grant  of  a  new  trial/  which  judgment 
was  affirmed,  and  it  was  held  tliat  excep- 
tions pendente  lite,  upon  which  error  was 
assigned  in  the  bill  of  exceptions,  could  not 
be  considered,  as  the  case  was  still  pending 
In  the  trial  court  There  both  sides  had  filed 
such  exceptions,  and  the  plaintiff  in  error  as- 
signed error  upon  pendente  lite  exceptions 
filed  to  the  overruling  of  a  demurrer,  the 
sustaining  of  which  would  have  resulted  in 
a  dismissal  of  the  proceeding  which  it  sought 
to  defeat.  Athens  Electric  Ry.  Go.  v.  Jack- 
son, 125  Ga.  551,  54  S.  El  626;  Morris  t. 
Duncan,  126  Ga.  467,  54  S.  E.  1045,  115  Am. 
St  Rep.  105.  In  the  present  case,  it  follows, 
from  these  decisions,  that,  the  judgment 
granting  a  new  trial  being  affirmed,  we  can- 
not now  consider  and  determine  the  ques- 
tions made  by  the  pendente  lite  exceptions. 
Judgment  affirmed.  All  the  Justices  con- 
cur. 


rr^O  Ge.  849) 

DAWSON  V.  STATE, 

(Supreme  Gourt  of  Georgia.    Mardi  25,  1008.) 

1.  HOMipiDS—lNSTBUCnONS. 

There  was  no  question  of  manslanghter  in- 
volved in  this  case,  and  there  was  no  error  in 
not  charging  on  that  subject. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Homicide,  §  652.] 

2.  SAifK— Evidence. 

Tbe  verdict  was  supported  by  the  evidence. 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt  Mitchell  Ck)un- 
ty ;  W.  G.  WorrlU,  Judge. 

James  Dawson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

See  60  S.  E.  315,  319. 

Jesse  W.  Walters,  for  plaintiff  in  error. 
W.  E.  Wooten,  Sol.  Gen.,  and  Jno.  G.  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(130  Ga.  350) 


DUNIiAP  V.  SEALS. 


(Supreme  Gourt  of  Georgia.    March  25,  1908.) 

Exceptions,  Bill  oi^-Sebvicb— Dismissal. 

Where  the  only  evidence  of  the  service  of 
a  bill  of  exceptions  consisted  of  an  acknowledg- 
ment thereon  in  these  words:  "Due  and  legal 
service  of  the  within  and  foregoing  bill  of  excep- 
tions acknowledged.  Gopy  and  all  other  and 
further  notice  and  service  waived"— signed  by 
counsel  for  defendant  in  error,  after  the  expira- 
tion of  more  than  10  days  from  the  date  upon 
which  the  bill  of  exceptions  was  certified,  the 
servioe  was  too  late,  and  a  motion  to  dismiss  the 


writ  of  error  must  be  sustained.    Moss  t.  Burcfa, 
99  Ga.  94,  24  S.  E.  805. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  21,  Exceptions,  Bill  of,  H  100-105.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Toombs  Goun- 
ty;    B.  T.  Rawlings,  Judge. 

Action  between  Amanda  Dunlap  and  G.  W. 
Seals.  From  the  judgment,  Dunlap  brings 
error.    Dismissed. 

Wm.  B.  Kent,  for  plaintiff  in  error.  Jas. 
B.  Hines,  for  defendant  In  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(180  Ga.  360) 
YOUNGBIX>OD  v.  WOODWARD. 
(Supreme  Gourt  of  C}eorgia.    March  25,  1906.) 

Tbiai/— Directing  Vbbdiot. 

Under  the  evidence  in  this  case,  there  was 
no  error  in  directing  a  verdict  for  the  defendant 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Ck>iirtt  Washington 
Gounty;  P.  B.  Seabrook,  Judge. 

Action  by  Abraham  Youngblood  against  N. 
S.  Woodward.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

B.  W.  Jordan,  G.  H.  Howard,  and  Jas.  K. 
Hines,  for  plaintiff  in  error.  Evans  &  Evans, 
for  defendant  in  error. 


LUMPKIN,  J.     Judgment  affirmed, 
the  Justices  concur. 


All 


0»  Qa,  849) 
LOVETT  V.  STATE. 
(Supreme  Gourt  of  Georgia.    March  25,  190&) 

GBIMINAL  I1A.W— Appkait-Seview. 

There  was  no  complaint  that  any  error  was 
committed  bv  the  court  during  the  trial.  The 
evidence  authorized  the  verdict,  and  the  judge 
did  not  err  in  overruling  the  motion  for  a  new 
trial. 
(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Henry  Gounty; 
E.  J.  Beagan,  Judge. 

Bird  Lovett  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

H.  A.  Peoples  and  B.  M.  Smith,  for*plain- 
tiff  in  error.  O.  H.  B.  Bloodworth,  Jr.,  O.  H. 
B.  Bloodworth,  Sol.  (}en.,  and  Jno.  O,  Hart 
Atty.  Gen.,  for  the  State. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(UO  Ga.  226) 
riDELITT  &  DEPOSIT  CO.  OF  MARY- 
LAND V.  BUTLER. 
(Supreme  Gourt  of  (Georgia.     Feb.   26,   1906.) 

1.  GoNTRACTs  —  Legality  —  Public  Polict— 
Bank  I>eposits  —  Liabilitt  of  Bank  to 
Surety  of  Guardian. 

It  was  agreed  between  a  guardian  and  a 

surety  company  that,  if  the  latter  would  become 


852 


eO  SOUTHEASTERN  BEPORTSa 


(Ga- 


■arety  <m  the  bond  of  the  former,  he  would  de- 
posit the  wards'  funds  in  some  bank  in  the 
city  of  the  guardian's  residence,  to  be  approved 
by  the  surety,  and  that  no  part  of  this  money 
should  be  withdrawn  without  the  joint  check  of 
the  guardian  and  the  surety,  through  its  local 
representative.  The  arrangement  was  stated  to 
.^the  bank's  officers.  Deposits  were  made,  and 
afterwards  an  interest-bearing  certificate  of  de- 
posit was  issued  to  carry  into  effect  the  agree- 
ment of  the  parties.  It  certified  that  the  guard- 
ian had  deposited  a  named  sum  payable  to  the 
order  of  the  surety.  This  was  received  by  the 
guardian  and  retained,  with  the  understanding 
between  him  and  the  surety  that  no  part  of  the 
fund  should  be  withdrawn  from  the  bank  with- 
out the  joint  check  of  the  guardian  and  the 
surety,  and  that,  if  the  whole  should  be  with- 
drawn at  once,  the  certificate  of  deposit  should 
be  indorsed  jointly  by  them.  Held^  Uiat  such  an 
arrangement  had  the  effect  to  surrender  in  part 
the  custody  and  control  of  the  wards'  funds  to 
another  than  the  guardian  appointed  by  law, 
and  to  put  it  beyond  the  power  of  the  guardian 
to  withdraw  the  fund  in  case  of  an  emergency, 
and  that  it  was  contrary  to  public  policy. 

2.  Banks  and  Banking — Deposits— Liabil- 
ity OF  Bank. 

Where  the  bank  failed,  a  receiver  was  ap- 
pointed under  the  national  banking  laws,  and  he 
took  up  the  certificate  of  deceit,  and,  on  proof 
of  the  claim  by  the  guardian,  issued  to  him  a  cer- 
tificate showing  the  amount  due  him,  and  later 
paid  to  him  certain  dividends  declared  from  the 
assets  of  the  bank,  without  the  Indorsement  of 
the  surety,  although  the  guardian  died  without 
accounting  therefor,  and  the  surety  paid  the 
amount  of  such  dividends  to  his  successor  in 
the  guardianship,  this  did  not  give  the  surety 
a  right  by  equitable  petition  to  claim  to  be  re- 
imbursed from  the  remaining  assets  of  the  bank 
in  the  hands  of  the  receiver. 

3.  Evidence— Intent  in  Making  Contbact. 

Evidence  that  the  purpose  of  the  surety  in 
making  the  arrangement  was  to  prevent  the 
guardian  from  making  illegal  investments  or 
withdrawing  funds  from  bank  without  proper 
authoritv  from  the  court  of  ordinary,  and  to 
enable  the  surety  before  signing  the  checks  with 
the  guardian  to  investigate  the  legality  of  the 
proposed  withdra\^al  and  disbursement,  was 
properly  rejected.  The  contract  or  agreement 
which  was  made  could  be  shown,  not  the  pur- 
pose of  the  surety  in  making  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  203.] 

4.  Customs  and  Usages— Leo alitt. 

Ehridence  that  it  was  the  universal  custom 
for  surety  companies  to  require  all  funds  deposit- 
ed in  bank  by  guardians  for  whom  they  were 
sureties  to  be  withdrawn  only  upon  the  joint 
check  of  the  guardian  and  surety  was  properly 
rejected.  The  custom  of  surety  companies  can- 
not change  the  law. 
(Sylfabus  by  the  Court) 

Error  from  Superior  Conrt,  Bibb  Coimty; 
W.  H.  Felton,  Jr.,  Judge.     ' 

Equitable  petition  by  the  Fidelity  &  De- 
posit Company  of  Maryland  against  W.  J. 
Butler,  receiver.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Brwin  &  Callaway  and  Jno.  P.  Ross,  for 
plaintiff  In  error.  Miller  &  Jones  and  J.  C 
Morcock,  for  defendant  in  error. 

LUMPKIN,  J.  Wadsworth  was  appointed 
guardian  of  two  minor  children,  and  exe- 
cuted a  bond  as  such.  In  the  sum  of  $2,000, 
with  the  Fidelity  &  Deposit  Company  of 
Maryland  as  his  sole  surety.    He  agreed  with 


the  company  that,  if  it  wonid  become  sure- 
ty on  his  guardian's  bond,  he  would  deposit 
his  wards'  funds  In  some  bank  in  the  dty 
of  Macon,  to  be  approved  of  the  surety,  and 
that  no  part  of  this  money  should  be  with- 
drawn from  the  bank  without  the  Joint 
check  of  the  guardian  and  the  surety,  througli 
Its  local  representatlva  The  guardian  de- 
posited money  In  a  certain  bank,  and  subse- 
quently agreed  with  the  surety  to  take  an 
Interest-bearing  certificate  for  the  amount  on 
deposit  He  and  the  local  representative  of 
the  surety  stated  to  the  proper  officers  of  the 
bank  the  agreement  which  had  been  made; 
and  to  carry  it  Into  effect  a  certificate  was 
Issued.  It  certified  that  the  guardian  bad 
deposited  in  the  bank  $800,  fiayable  six 
months  after  date,  to  the  order  of  the  Fidel- 
ity &  Deposit  Company  of  Maryland,  on  re- 
turn of  the  certificate,  with  Interest  at  4 
per  cent  for  the  time  specified.  It  was  de* 
livered  by  the  bank  to  the  guardian  In  the 
presence  of  the  representative  of  the  surety* 
and  was  accepted  and  retained  by  the  guard- 
Ian  with  the  understanding  between  himself 
and  such  representative  that  no  part  of  the 
fund  should  be  withdrawn  from  the  bank 
without  the  joint  check  of  the  guardian  and 
the  surety,  and  that,  if  the  whole  were  witli- 
drawn  at  one  time,  the  certificate  of  deposit 
should  be  Indorsed  jointly  by  both  parties. 
This  understanding  was  entered  into  between 
them  in  the  presence  of  the  (^cers  of  tlie 
bank,  and  stated  to  them.  The  bank  failed* 
and  a  receiver  was  appointed  for  Its  assets 
under  the  national  banking  laws.  Upon 
proof  of  his  claim  by  the  guardian,  and  after 
surrender  of  the  certificate,  the  receiver  is- 
sued to  him  a  certificate  showing  the  amount 
due  to  him  as  guardian,  and  later  certain 
dividends  were  paid  to  the  guardian  by  the 
receiver  without  the  check  or  Indorsement  of 
the  surety.  The  guardian  having  died,  and 
a  successor  having  been  appointed,  and  the 
amounts  received  by  the  original  guardian 
not  having  been  applied  to  the  use  of  his 
wards,  judgment  was  rendered  against  tlie 
surety  for  the  amount  thus  paid  and  not  ac- 
counted for,  and  It  was  satisfied  by  the  sure- 
ty. Suit  was  then  brought  by  the  surety 
against  the  receiver  of  the  bank,  by  equitable 
petition,  in  which  it  was  prayed  that  It  be 
decreed  that  the  surety  had  a  valid  claim 
against  the  bank  for  the  amount  represent- 
ed by  the  certificate  of  deposit;  that  it 
should  be  allowed  by  the  receiver,  and  such 
dividends  paid  to  the  surety  as  had  been 
allowed  and  paid  upon  other  claims  against 
tlie  bank;  that  the  receiver  should  recog- 
nize the  surety  as  a  creditor  of  the  bank  in 
the  sum  of  $800  and  Interest;  and  that  he 
should  pay  the  same,  or  certify  it  to  the 
Comptroller  of  the  Currency  to  be  paid  in 
due  course  of  administration;  and  for  gen- 
eral relief.  The  court,  to  whom  the  case 
was  submitted  without  a  Jury,  rendered  a 
judgment  in  favor  of  the  defendant  The 
controlling  question  in  this  case  is  wliethsr 
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the  agreement  sought  to  be  enforced  was 
binding  on  the  bank  and  its  receiver,  so  as 
to  render  them  liable  to  the  surety  company 
after  having  paid  over  funds  belonging  to 
the  wards*  estate  to  the  guardian  without 
the  surety  joining  in  a  check  or  in  an  in- 
dorsement of  the  certificate  of  deposit.  Lay- 
ing aside  for  the  present  any  consideration 
as  to  whether  there  would  be  a  difference 
in  the  payment  of  money  by  the  bank  before 
its  suspension  and  by  the  receiver  under 
the  national  banking  laws  of  a  dividend  to 
creditors,  the  Important  question  Involved  is 
whether  tbe  agreement  sought  to  be  enforced 
was  contrary  to  public  policy*  and  therefore 
not  enforceable. 

1.  The  leading  case  on  this  subject  is  that 
of  Salway  v.  Salway,  first  reported  in  4  Russ. 
(4  Eng.  Oh.)  60.  A  receiver  applied  to  two 
persons  to  be  his  sureties,  to  which  they  con- 
sented upon  his  agreeing  that  the  partner  of 
one  of  them  should  attend  at  the  rent  days 
and  have  the  rents  paid  over  to  him,  which 
should  thereupon  be  deposited  with  certain 
named  bankers  in  the  names  of  the  sureties, 
and  that  no  money  should  be  drawn  out  ex- 
cept by  drafts,  the  body  of  which  should  be 
written  by  the  surety's  partner  and  signed 
by  the  receiver.  This  agreement  was  acted 
upon,  and  receivership  funds  deposited  ac- 
cordingly in  a  certain  bank,  which  subse- 
quently failed.  A  similar  arrangement  was 
then  made  with  another  bank,  which  also  fail- 
ed. A  petition  was  filed  to  charge  the  re- 
ceiver or  his  sureties  with  the  loss.  The  rule 
as  to  the  liability  of  a  receiver  for  funds  col- 
lected by  him,  as  declared  by  the  English 
courts,  is  somewhat  different  from  that  in 
this  state.  The  Bank  of  England  in  that 
country  has  an  ofiSclal  status  as  a  depository 
of  such  funds.  If  a  receiver  makes  his  ac- 
counts properly  and  pays  in  his  funds  as  re- 
quired by  law,  he  is  not  liable  for  a  loss  oc- 
curring by  the  failure  of  a  bank  in  which 
for  the  time  being  he  keeps  them,  unless  he 
is  at  fault  See  General  Order,  15  Ves.  Jr. 
278;  Fletcher  v.  Dodd,  1  Ves.  Jr.  85,  and 
notes  to  Summer's  edition.  In  this  state 
there  is  no  official  depository,  and  a  receiver 
is  held  to  a  somewhat  stricter  liability  for 
funds  in  his  hands  deposited  In  a  bank  of 
his  own  selection  to  await  distribution.  See 
Ricks  V.  Broyles,  78  Ga.  610,  3  S.  E.  772,  6 
Am.  St.  Rep.  280;  Civ.  Code  1895,  S  4909. 
So  that  the  Salway  Case  turned  on  the  point 
of  the  legality  or  propriety  of  the  agreement 
between  the  receiver  and  his  sureties.  The 
Master  of  the  Rolls  held  that  it  was  proper, 
and  did  not  make  the  receiver  liable.  He 
said  that,  if  the  money  had  been  dealt  with  so 
as  to  place  it  under  the  control  of  others  in 
a  manner  which  would  have  exposed  it  to 
loss  or  prejudice  by  the  conduct  of  such  otli- 
er  person,  there  would  have  been  much  weight 
in  the  argument  against  such  a  contract,  but 
that  in  truth  the  money  was  never  under  the 
control  of  the  sureties  or  exposed  to  loss  or 
prejudice  by  being  placed  in  their  names; 


that  the  bankers  were  specially  directed  to 
pay  only  drafts  signed  by  the  receiver,  and 
therefore  the  fund  could  not  be  applied  by  the 
sureties  for  any  foreign  purpose;  tliat  the 
precautions  used  were  meant  to  secure  the 
due  application  of  the  money  to  receivership 
purposes  only,  and  so  far  were  beneficial  and 
not  injurious  to  the  trust  estate.  The  case 
was  appealed  to  the  High  Court  of  Chancery 
(2  Russ.  &  Mylne,  215),  where  the  decision 
of  the  Master  of  the  Rolls  was  reversed,  and 
it  was  held  that  by  such  an  agreement  the 
receiver  parted  with  his  absolute  control  over 
the  funds,  and  it  was  therefore  not  proper. 
The  case  was  carried  to  the  House  of  Lords 
on  appeal,  under  the  name  of  White  v.  Baugh, 
and  is  reported  in  8  01.  &  Fin.  44  (9  Bligh 
[N.  ai  181).  The  decision  of  the  Court  of 
Chancery  was  affirmed.  It  was  held  that: 
''A 'receiver  cannot  be  permitted  to  enter  into 
any  agreement  with  his  sureties  by  which  he 
in  effect  indemnifies  them  against  any  loss 
that  may  accrue  from  his  dealing  with  the 
receivership  fund.  The  security  for  his  good 
conduct  must  not  be  worked  out  of  the  es- 
tate itself.  Nor  can  he  be  permitted  to  put 
the  fund  intrusted  to  his  care  under  their 
control,  or  the  control  of  any  person  appoint- 
ed by,  them,  but  must  retain  the  complete  con- 
trol over  it  in  himself,  so  as  to  be  able  to  act 
with  promptitude  on  any  emergency.  It 
makes  no  difference  in  such  a  case  that  the 
arrangement  between  the  receiver  and  his 
sureties  has  not  been  the  direct  cause  of  a 
loss,  nor  that  neither  of  them  has  obtained 
any  personal  advantage  from  it." 

The  opinion  delivered  by  Lord  Brougham 
set  out  with  such  force  the  reasons  on  which 
it  was  based,  and  has  been  so  frequently  cit- 
ed, that  it  is  deemed  not  inappropriate  to 
copy  from  it  somewhat  at  length.  It  was 
said:  "The  main  question  is  whether  or  not 
the  arrangement  as  to  the  drawing  and  filling 
up  the  checks  made  the  receiver  answerable, 
supposing  he  incurred  no  responsibility  from 
the  amount  of  the  balance  remaining  in  the 
bank,  and  supposing  no  other  neglect  or  de- 
fault to  have  been  committed  in  guarding  the 
fund.  Now,  it  is  clearly  the  duty  .of  the  re- 
ceiver, as  an  officer  of  the  court,  to  keep  in 
his  own  hands  the  control  over  the  fund.  It 
is  admitted  that  if  he  had  parted  altogether 
with  that  control  he  would  have  been  an- 
swerable, whether  the  loss  actually  incurred 
could  be  traced  to  and  connected  with  that 
^severance  and  that  want  of  power  over  the 
fund  or  not  Does  it  make  any  difference 
that,  instead  of  entirely  parting  with  the  con- 
trol, he  gave  a  veto  on  all  his  dealings  with 
it  to  a  mere  stranger?  The  surety's  partner, 
George  Anderson,  was  wholly  unknown  to 
the  court,  which  reposed  its  confidence  in  its 
own  officer,  the  receiver,  and  looked  only  to 
hiuL  The  acts  of  a  stranger  it  had  no  power 
over,  and  could  in  no  respect  control  or  pun- 
ish. Consider  the  position  of  the  fund.  Had 
a  sudden  run  come  upon  the  bank.  White 
[the  receiver],  on  bearing  of  it,  would  have 
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been  bound  in  discbarge  of  bis  official  duty, 
bis  duty  to  tbe  court,  instantly  to  draw  tbe 
wbole  balance  out  and  put  it  in  a  place  of 
greater  safety.  But  tbe  arrangement  whicb 
be  bad  made  prevented  bim  from  doing  tbis 
witbout  tbe  concurrence  of  Adams'  [one  of  tbe 
sureties]  partner,  Anderson,  who  lived  at 
some  distance,  and  wbo,  even  bad  be  lived  in 
tbe  same  town,  migbt  l^ave  been  absent  or  un- 
able from  illness  to  act,  and  wbo,  bad  be  been 
botb  on  tbe  spot  and  able  to  write  tbe  cbecks, 
migbt  bave  been  unwilling  and  migbt  have 
refused.  He  migbt  have  been  disposed  to 
court  tbe  favor  of  bis  own  bankers  at  the 
risk  of  this  particular  estate.  ♦  •  •  But 
without  making  any  such  supposition,  and 
simply  considering  the  provision  made  for  tbe 
checks  being  all  drawn  by  Anderson,  only  let 
us  ask  ourselves  how  any  individual  would 
like,  during  a  run  upon  his  banker,  to  have 
bis  hand  paralyzed  by  such  a  veto  as  was 
given  to  Anderson?  What  anxiety  would  be 
feel  during  the  delay  that  must  elapse  in  tbe 
interval  between  the  run  beginning  and  the 
messenger  returning  with  the  cbecks  filled  up 
for  bis  signature.  Is  a  receiver  entitled  to 
place  the  custody  or  administration  of  the 
fund  in  a  situation,  which,  in  tbe  case  of  any 
individual  dealing  with  bis  own  estate,  would 
be  tbe  source  of  such  anxiety?  ♦  •  •  Now 
the  court  has  a  right  to  a  security  quite  in- 
dependent of  tbe  receivership,  and  not  a 
security  whicb  is  to  be  as  it  were  worked 
out  of  the  estate  itself.  No  one  would  find 
it  a  very  bard  matter  to  get  a  surety  if  be 
could  give  him  a  control  over  tbe  funds. 
•  •  •  Again,  an  interest  is  given  to  tbe 
surety  or  bis  partner  to  court  the  bankers, 
by  keeping  the  balance  of  the  estate  large, 
and  thereby  obtaining  accommodation  on  his 
own  private  account  Surely  no  such  risk 
should  be  run,  and  any  benefit  derived  from 
the  account  should  rather  go  to  the  estate 
than  to  a  stranger.  But  if  it  be  said  that  the 
surety  can  only  put  the  receivership  fund  in 
jeopardy  at  bis  own  risk,  because  tbe  loss 
will  certainly  fall  on  tbe  receiver  and  him- 
self if  it  can  be  traced  to  tbe  balance  being 
left  too  long  in  tbe  bank  <x  other  place  of 
deposit,  then  I  answer  that  there  are  three 
considerations  sufilcient  to  destroy  the  whole 
force  of  this  observation." 

After  noticing  that  in  this  case  it  was  not 
tbe  surety,  but  bis  partner,  who  had  the  veto 
power,  and  tbe  difficulty  of  tracing  tbe  con- 
nection between  tbe  loss  and  the  arrange- 
ment, the  opinion  then  proceeded:  *'And, 
chiefiy,  supposing  no  such  difficulty  to  exist, 
tbe  court  and  the  estate  have  a  right  to  be 
guarded  against  all  risks  which  would  call 
in  the  aid  of  tbe  surety,  or,  indeed,  of  the  re- 
ceiver himself;  for  it  is  by  no  means  right 
to  say:  'If  the  bank  breaks,  and  the  receiv- 
er and  the  surety  have  been  negligent,  we 
come  upon  them.'  •  *  *  But,  independ- 
ently of  any  such  consideration,  it  is  to  be 
remarked  that  on  all  hands  it  is  most  ex- 
plicitly admitted  that  the  receiver,  wholly 


parting  with  tbe  control  of  the  fund,  would 
bave  made  himself  answerable,  whether  the 
loss  had  arisen  from  that  cause  or  not  This 
rather  difiPers,  therefore,  In  degree  than  In 
kind  from  such  a  case.  He  relieves  himself 
from  the  fetters  imposed  upon  his  own  cus- 
tody and  management  of  the  fund,  by  sharing 
that  management  with  another,  and  giving 
that  other  as  much  power  over  it  as  himself ; 
such  power,  indeed,  that,  without  filing  a  bill 
in  equity  and  obtaining  an  order  of  tbe 
court,  he  had  no  means  of  drawing  out  one 
shilling  of  tbe  fund,  if  the  person  intrusted 
with  the  veto  refused  to  permit  him  to  do  sa** 

Tbe  facts  of  that  case  were  not  identical 
with  the  one  now  under  consideration.  Tbe 
fiduciary  there  dealt  with  was  a  receiver, 
whicb  made  the  case  stronger.  A  receiver  Is 
tbe  baud  of  the  court,  and  no  third  per- 
son, whether  surety  or  not,  can  be  allowed  to 
intervene  between  the  order  of  the  court  and 
the  act  of  the  receiver.  If  the  court  gives  di- 
rection  about  the  control  and  management  of 
funds,  the  receiver  must  promptly  perform 
his  duty  and  obey  that  direction.  He  can- 
not be  required  to  ask  the  consent  of  any 
other  person,  or  the  concurrence  of  such  per- 
son, in  drawing  out  funds  when  the  court 
so  orders.  In  the  case  referred  to  it  was 
also  true  that  the  deposit  was  made  in  the 
names  of  the  sureties,  and  that  the  person 
who  was  to  join  in  preparing  the  drafts  for 
drawing  the  funds  was  a  partner  of  one  of 
the  sureties.  But  a  difference  as  to  these 
last-mentioned  facts  would  not  have  affected 
the  decision;  ^for  there  was  no  claim  that 
the  sureties  used  or  intended  to  use  tbe 
funds  for  their  own  benefit,  but  this  was  a 
mode  of  checking  on  the  receiver,  and  it  was 
not  material  whether  a  surety  himself  was 
to  join  in  making  tbe  draft  or  his  partner, 
wbo  for  that  purpose  was  thus  constituted 
his  agent  Allowing  for  these  differences,  it 
will  be  seen  that  tbe  reasoning  in  that  case 
is  applicable  here.  The  authorities  are  not 
numerous  on  the  subject  of  relinquishing  con- 
trol in  whole  or  in  part  to  a  surety,  or  of 
securing  the  surety  with  the  estate  itself  for 
which  he  was  intended  to  furnish  indemnity 
against  loss;  but,  so  far  as  we  have  been 
able  to  find  authorities  on  the  subject,  they 
have  generally  followed  the  line  of  reason- 
ing in  the  case  of  White  v.  Baugh,  above 
cited- 

In  Poultney  v.  Randall,  9  Bosw.  (N.  Y.)  232, 
a  guardian  brought  suit  in  tbe  superior  court 
of  the  city  of  New  York  against  another  to 
recover  moneys  collected  by  the  defendant  for 
the  guardian.  The  defendant  admitted  that 
be  had  in  hand  a  certain  amount  belonging  to 
tbe  infant  but  set  up,  by  way  of  defense, 
that  he  became  surety  for  the  guardian  upon 
condition  that  he  [the  defendant]  should 
receive  and  collect  the  rents  and  income  be- 
longing to  the  infant,  so  that  he  might  hold 
himself  safe  and  harmless  in  case  of  the  de- 
fault of  the  guardian  to  ^IflU  the  condition 
of  the  bond;   that  the  guardian  executed  % 
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power  of  attorney  to  him  for  that  purpose; 
that  the  ^ardlan  was  insolyent,  and  If  the 
defendant  was  compelled  to  pay  over  the  mon- 
eys he  had  collected  the  guardian  could  not 
pay  the  said  bond;  and  that  such  payment 
would  fall  wholly  upon  the  defendant  The 
presiding  judge  directed  a  verdict  for  the 
plaintiff.  The  case  was  carried  to  the  general 
term,  where  the  decision  was  sustained.  It 
was  said:  "An  agreement  between  the  guard- 
ian, of  an  infant  and  the  person  becoming 
surety  in  his  official  bond  that  the  latter 
shall  hold  the  property  of  which  the  guardian 
is  custodian  for  his  own  indemnity  is  void» 
because  subversive  of  the  objects  of  the  ap- 
pointment and  security,  and  contrary  to  pub- 
lic policy.  The  guardian  cannot  pledge  the 
property  of  his  ward  as  security  to  his  own 
surety.  Hence  it  is  no  defense,  in  an  action 
by  the  guardian  against  one  who  has  collected 
^  moneys  of  the  estate  and  refuses  to  pay  them 
over,  to  show  that  the  defendant  became  the 
guardian's  surety  upon  such  an  agreement, 
and  that  the  guardian  Is  insolvent,  and  to 
offer  to  pay  the  money  into  court"  This  case 
was  cited  approvingly  by  the  Court  of  Ap- 
peals in  Deobold  v.  Oppermann,  111  N.  Y. 
541,  19  N.  E.  94,  2  L.  R.  A.  644,  7  Am.  St 
Rep.  760.  In  the  last-mentioned  case  it  was 
held  that  an  agreement,  made  at  the  time 
the  sureties  executed  an  administrator's 
bond,  that  the  administrator  should  deposit 
with  them  the  proceeds  of  the  estate,  to  be 
retained  until  they  were  discharged  from 
liability  on  the  bond,  and  with  authority 
to  use  the  proceeds  in  their  business,  was  con- 
trary to  public  policy.  Express  authority  to 
use  the  proceeus  made  that  case  stronger 
than  the  Poultney  Case,  in  9  Bosw.  (N.  Y.) 
232;   but  the  former  ruling  was  approved. 

In  1  Perry  on  Trusts  (3d  Ed.)  §  443,  it  is 
said  that  a  trustee  may  temporarily  deposit 
money  in  some  responsible  bank,  but  that  he 
will  be  held  liable  for  the  mon^  in  case  of 
a  failure  of  the  bank  in  certain  cases,  among 
them  being:  '*If  he  deposits  the  money  in  such 
manner  that  it  is  not  under  his  own  exclusive 
control,  as  where  money  is  deposited  in  bank, 
so  that  it  cannot  be  drawn  without  the  con- 
currence of  other  persons,  the  trustee  will  be 
held  liable  for  the  failure  of  the  bank,  on 
the  principle  that  it  is  the  duty  of  the  trustee 
to  withdraw  the  money  from  the  bank  upon 
the  slightest  indication  of  danger  or  loss,  and 
he  cannot  perform  this  duty  promptly  if  he  Is 
clogged  by  the  necessity  of  procuring  the  con- 
current action  of  other  persons."  The  au- 
thor cites  the  English  cases  already  discussed 
as  authority  for  the  text  In  Lewln  on  Trusts 
and  Trustees  (2d  Am.  Ed.)  308  (♦334),  It  is 
said  that  "a  trustee  must  not  lodge  the  money 
in  such  a  manner  as  to  put  it  out  of  his  own 
control,  though  It  be  not  under  the  control 
of  another."  The  case  of  White  v.  Baugh  is 
again  cited.  In  Greenhood  on  Public  Policy, 
155  (F),  it  is  said-  ''A,  agrees  with  B.,  his 
surety  on  his  guardian's  bond,  that  the  latter 
shall  hold  the  property  of  the  ward  to  secure 


himself  against  any  loss  arising  from  his  un- 
dertaking. The  agreement  is  void."  The  case 
of  Poultney  v.  Randall,  9  Bosw.  (N.  Y.)  232 
is  dted  as  authority  for  the  proposition. 
These  citations  from  text-writers  depend  upon 
the  authority  of  the  cases  already  discussed : 
but  they  are  made  to  show  that  those  decisions 
have  not  been  construed  as  restricted  to  re* 
ceivers  alone,  or  to  cases  where  it  was  agreed 
that  the  surety  should  use  the  fund. 

Id  McColUster  v.  Bishop,  78  Minn.  228,  80 
N.  W.  1118,  suit  was  brought  against  one 
Bishop,  who  had  been  the  assignee  of  an  in- 
solvent corporation,  and  the  Fidelity  &  De- 
posit Company  of  Maryland,  the  defendant  In 
the  present  case,  as  surety.  It  was  alleged 
that  when  Bishop  applied  to  the  Fidelity  & 
Deposit  Company  to  become  surely  on  liis 
bond,  that  company  made  it  a  condition  pre- 
cedent to  doing  so  that  he  should  agree  that 
all  the  moneys  and  funds  belonging  to  the 
estate  in  his  charge  which  should  come  into 
his  hands  should  be  deposited  with  a  certain 
named  trust  company,  to  which  Bishop  as- 
sented, and  inserted  this  as  one  of  the  con- 
ditions of  his  written  application  to  the  com- 
pany to  become  his  surety;  that  at  the  time 
the  surety  company  had  full  notice  that  the 
trust  company  was  Insolvent,  and  was  not  a 
secure  and  safe  place  to  deposit  money,  but 
represented  to  him  that  It  was  safe  and  re- 
liable; that  he  believed  this,  and  deposited 
funds  with  the  trust  company,  which  was  not 
in  fact  solvent  and  which  afterwards  failed, 
having  on  deposit  $5,763.91  to  his  credit  It 
was  held  that  the  complaint  stated  a  cause  of 
action  against  the  surety  company,  at  least 
for  fraud  and  deceit  It  was  also  held  that, 
"if  a  trustee  enters  Into  any  arrangement  with 
reference  to  trust  funds  which  surrenders  or 
limits  his  control  over  them,  he  becomes  a 
guarantor  of  the  fund,  irrespective  of  his  mo- 
tives, or  whether  his  surrender  of  control  was 
the  cause  of  the  loss  of  the  fund,**  but  that 
the  facts  did  not  bring  the  case  then  before 
the  court  within  the  rule.  In  discussing  the 
matter  of  the  agreement  Mitchell,  J.,  said: 
''The  principle  invoked  is  that  If  a  trustee 
enters  into  any  arrangement  wiUi  reference  to 
the  trust  funds  which  surrenders  or  limits  his 
control  over  them,  he  is  guarantor  of  the  fund, 
Irrespective  of  his  motives,  or  whether  his 
surrender  of  control  was  the  cause  of  the  loss. 
This  undoubtedly  is  the  rule,  and  It  is  an 
eminently  salutary  one.  But  in  our  judgment 
the  facts  pleaded  do  not  bring  this  case  with- 
in it  It  is  customary,  as  well  as  entirely 
proper,  for  these  fidelity  companies,  before  ex- 
ecuting bonds  as  surety,  to  Insist  on  being  ad- 
vised, and  liaving  some  understanding  with 
their  proposed  principal,  as  to  where  the  trust 
funds  will  be  deposited.  This  is  a  matter 
which  affects  the  risk  which  they  will  assume 
if  they  execute  a  bond.  It  also  enables  them 
to  keep  trac^  of  the  conduct  of  their  principal 
with  regard  to  the  disposition  of  the  fund. 
The  facts  pleaded  in  this  case  do  not  show 
any  surrender,  in  whole  or  In  part  of  the 
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prindpars  absolute  control  over  the  trust 
fund.  He  had  the  right  to  deposit  the  money 
in  his  own  name  as  assignee.  He  liad  the 
right  to  draw  it  out  as  he  saw  fit  His  surety 
had  no  control  of,  or  veto  power  over,  these 
matters.  He  had  the  absolute  legal  power  to 
change  the  depositary  whenever  he  saw  fit" 
It  may  be  Inferred  that  he  had  not  retained 
such  control,  or,  had  he  known  of  the  insol- 
vency of  the  trust  company,  the  ruling  would 
have  been  different 

In  the  case  now  before  us  the  guardian 
agreed  to  deposit  his  wards'  funds  in  some 
bank  in  the  city  of  Macon,  to  be  approved 
by  the  surety,  and  that  no  part  of  this  money 
should  be  withdrawn  from  the  bank  without 
the  joint  check  of  the  guardian  and  the  sure- 
ty, through  its  local  representative.  When 
the  general  deposit  was  changed  into  the 
form  of  a  certificate,  this  was  certified  to  be 
a  deposit  by  the  guardian  payable  to  the  or- 
der of  the  surety.  Such  an  arrangement  not 
only  made  the  selection  of  the  place  of  de- 
posit subject  to  the  approval  of  the  surety, 
or  practically  to  its  selection,  but  also  sought 
to  place  it  in  the  surety's  power  to  prevent 
the  guardian  from  withdrawing  any  of  the 
fund  or  changing  the  depository  without  the 
assent  and  joint  action  of  the  surety.  This 
was  palpably  a  veto  power.  No  matter  how 
much  danger  there  may  have  been  to  the 
fund,  no  matter  whether  there  was  a  run  on 
the  bank  or  not,  the  guardian  could  not  with- 
draw the  fund,  under  this  agreement,  except 
with  the  concurrent  action  of  the  surety.  In 
fact,  the  bank  failed,  having  the  fund  on  de- 
posit, and  only  partial  dividends  have  been 
declared  and  paid  to  creditors.  It  does  not 
meet  this  position  to  say  that,  if  the  surety 
caused  loss  to  the  estate,  it  was  liable  on 
the  bond.  The  law  does  not  provide  for  turn- 
ing over  the  control  of  the  estate  to  the  sure- 
ty, in  order  to  guarantee  him  against  loss, 
or,  in  other  words,  indemnifying  the  surety 
against  loss  with  the  assets  of  the  estate. 
If  so,  why  would  it  be  any  more  illegal  to 
allow  a  guardian  to  contract  directly  with 
his  surety  to  deliver  the  funds  of  the  estate 
to  the  latter?  Nor  will  it  answer  to  say  that 
it  is  to  the  interest  of  the  surety  to  see  that 
the  estate  is  rightly  administered,  so  that 
it  may  not  be  liable  on  the  bond.  The  same 
argument  could  be  urged  with  equal  force  in 
favor  of  an  agreement  to  deliver  the  money 
of  the  estate  to  the  surety,  to  be  paid  out 
in  such  manner  as  would  be  lawful  and 
would  relieve  it  from  liability.  It  might  be 
said  that  the  surety  was  more  responsible 
than  the  bank  of  deposit;  but  certainly  not 
all  sureties  are  so,  and  an  agreement  xrannot 
be  valid  or  invalid  according  as  the  tax  re- 
tuxus  of  the  surety  rise  or  fall. 

In  Wilder  t.  Butterfield,  60  How.  Prac  (N. 
T.)  385,  two  of  the  sureties  on  the  bond  of  a 
municipal  tax  collector,  who  were  partners, 
before  signing  the  bond,  agreed  with  the  col- 
lector that  the  latter  should  deposit  the  tax- 
es collected  by  him  from  time  to  time  with 


the  former,  and  for  so  doing  th^y  would  al- 
low him  a  certain  sum  as  interest,  and  would 
become  sureties  Ihdividually  upon  his  bond. 
The  firm  failed.  It  was  held  that  the  two 
partners,  by  entering  into  such  an  ai^reem^it 
with  the  collector,  which  was  void  as  against 
public  policy,  thus  aided  him  in  committing 
a  breach  of  trust,  and  in  putting  it  out  of 
his  power  to  execute  his  duties  of  collector, 
as  they  severally  had  by  their  bond  under- 
taken that  he  should  do.  See,  also,  Forsyth 
V.  Woods,  11  Wall  (U.  S.)  484,  20  L.  Ed.  207; 
Eichelberger's  Appeal,  4  Watts  (Pa.)  84;  Lee 
V.  Lee,  67  Ala.  406,  417;  21  Cyc.  7a 

Bonding  and  guaranty  insurance  as  a  basi- 
neas  is  of  recent  growth  in  this  state.  When 
the  original  Code,  which  took  effect  January 
1,  1863,  was  adopted,  it  was  required  that 
official  bonds  of  public  officers  should  not  be 
approved  unless  they  had  at  least  2  good  and 
solvent  sureties  and  not  more  than  6,  all  <tf 
whom  should  be  permanent  residents  of  the 
state,  and  2  also  of  the  county,  and  freehold- 
ers thereof.  The  number  permitted  was  later 
made  10  (Acts  1863^-64,  p.  124),  and  after- 
wards 20  (Acts  1889,  p.  45).  In  1889  guaran- 
ty or  security  companies  incorporated  under 
the  laws  of  this  state  were  allowed  to  become 
one  of  the  sureties  or  the  only  surety  on  of- 
ficial bonds  of  state  or  county  officers^  as  the 
solvency  of  the  company  might  warrant 
Acts  1889,  p.  178;  Pol.  Code  1895,  H  246, 
247.  In  1896  an  act  was  passed  to  authorize 
solvent  guaranty  companies,  surety  compan- 
ies, fidelity  insurance  companies,  and  fidelity 
and  deposit  companies  to  become  surety  upon 
attachment  bonds  and  upon  the  bonds  of  city, 
county,  and  state  officers,  providing  reme- 
dies against  such  bonds.  It  provided  for  de- 
positing bonds  of  the  United  States  or  of 
this  state,  to  the  amount  of  $50,000,  with  the 
State  Treasurer,  and  other  matters  not  ma- 
terial here.  Acts  1896,  p.  58.  In  1897  the 
amount  of  bonds  required  to  be  deposited  by 
such  comxmnies  with  the  Treasurer  was  re- 
duced from  $50,000  to  $25,000.  Acts  1897,  p. 
60.  As  to  various  other  bonds  besides  those 
of  public  officers  the  law  had  provided  that 
the  sureties  should  be  good  and  sufficient 
and  should  be  approved  by  some  named  of- 
ficer. It  has  generally  been  held  that  ad- 
ministrators, guardians,  and  trustees  must 
furnish  their  own  bonds  without  expense  to 
the  estate.  But  in  1903  an  act  was  passed 
"to  authorize  administrators,  executors,  trus- 
tees, receivers,  and  guardians,  who  are  re- 
quired by  law*  or  [by]  the  proceedings  ap- 
pointing such  officers,  to  give  bond,  to  charge 
costs  or  premiums  paid  for  such  bonds  as 
costs  or  charges  against  the  estates  which 
they  represent,  or  in  the  proceedings  In  which 
they  are  appointed,  and  to  authorize  allow- 
ance of  such  charges  or  premiums  by  the 
judges  of  the  courts  of  ordinary  or  other 
officers  or  judges  under  whose  jurisdiction 
such  proceedings  are  pending,  or  by  whom 
such  appointments  are  made."  In  the  body 
of  the  act  it  is  limited  to  cases  where  bonds 
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are  giyen  with  guaranty,  surety,  fidelity  in- 
surance, or  fidelity  and  deposit  companies  as 
sureties.    Acts  1903,  p.  75. 

These  companies  have  rapidly  grown  until 
they  do  a  considerable  part  of  the  business 
of  giving  sureties.  In  some  respects  they 
have  proved  very  useful  and  convenient  In- 
stead of  applying  to  a  friend  or  an  acquaint- 
ance, and  urging  him  to  go 'on  one's  bond,  a 
person  required  to  give  a  surety  obtains  one 
or  more  of  these  companies  to  sign  his  bond 
for  a  consideration.  It  becomes  a  matter  of 
business,  and  doubtless  sometimes  results  in 
moTe_  businesslike  methods.  At  the  same  time 
there  is  no  law  against  giving  individual  sure- 
ty. Such  companies  may  be  safe  and  solvent; 
but  the  assets  of  those  not  incorporated  in 
the  state,  which  are  required  to  be  held  here, 
are  limited,  the  present  requirements  being 
that  there  must  be  a  deposit  of  $25,000  in 
bonds.  Perhaps  their  actual  conduct  in  re- 
gar0  to  assenting  to  the  withdrawal  of  funds 
deposited  by  a  guardian  may  have  ordinarily 
been  businesslike  in  the  past  in  this  state. 
We  do  not  decide  as  to  this.  There  is  no  evi- 
dence on  the  subject.  But  whether  it  has 
been  so  or  not,  in  determining  a  general  rule 
as  to  the  validity  and  binding  force  of  a  con- 
tract of  the  character  here  involved,  we  must 
remember  that  all  surety  companies  may  not 
be  equally  good,  and  with  a  change  in  man- 
agement the  same  company  may  not  always 
act  in  the  same  way.  The  power  and  tempta- 
tion to  favor  a  bank  In  which  it  may  have  an 
interest,  or  with  which  it  may  exchange 
favors,  is  not  less  where  a  corporation  is  the 
surety  than  where  an  individual  is  so.  The 
courts  cannot  say  that  a  rule  of  public  policy 
shall  apply  in  favor  of  such  companies,  but 
not  in  favor  of  individual  citizens  who  may 
become  sureties  on  bonds.  If  it  should  be 
held  that  a  contract  by  which  such  companies 
should  in  whole  or  in  part  control  or  have 
power  over  funds  belonging  to  guardians  was 
valid  and  binding,  the  same  rule  would  have 
to  apply  to  individual  sureties. 

Let  us  suppose  that  an  individual  had 
been  the  surety  on  the  bond  here  involved. 
Under  the  rule  sought  to  be  established,  why 
could  he  not  have  required  the  funds  to  be 
kept  in  a  bank  in  which  he  was  interested,  or 
where  he  obtained  accommodations,  or  per- 
haps to  which  he  was  a  debtor.  If  there  had 
been  a  run  on  the  bank  could  the  surety  not 
have  said:  ''I  will  not  join  In  drawing  out 
funds,  less  it  tend  to  produce  a  failure?^ 
Or  might  he  not  have  accomplished  the  same 
result  by  merely  being  Inaccessible  to  the 
guardian?  And,  in  effect,  why  might  he  not 
have  required  the  guardian  to  have  kept  the 
fund  in  bank  against  his  best  Judgment,  and 
when  it  was  evidently  dangerous?  It  does 
not  suflBce  to  say  that,  if  he  did  so,  he  would 
render  himself  liable  as  surety.  He  might 
or  might  not  be  thoroughly  able  to  answer 
therefor.  The  very  failure  of  the  bank  which 
he  might  thus  favor  might  involve  him  in  in- 


solvency. It  might  also  be  very  dlfilcalt  to 
trace  the  loss  directly  to  the  contract 

Guardians  may  apply  to  the  judge  of  the 
superior  court  to  sell  and  reinvest  their 
wards'  estates.  Civ.  Code  1895,  (  2545  et  seq. 
Without  any  order  a  guardian  may  invest 
the  funds  of  his  ward  in  bonds  or  other  se- 
curities issued  by  this  state.  Civ.  Code  1895, 
§  2551.  And  under  an  order  of  the  superior 
court  he  may  invest  funds  held  by  him  in 
lands.  Civ.  Code  1895,  S  3432.  Suppose  that 
the  surety  should  prefer  that  the  money  in 
the  hands  of  the  guardian  should  not  be  re- 
invested, but  should  remain  in  the  bank ;  does 
the  law  contemplate  that  he  shall  have  such 
a  veto  power?  If  the  contract  set  up  in  this 
case  were  held  to  be  valid  and  binding,  could 
the  guardian  be  punished  or  held  liable  as 
being  In  default  for  complying  with  it?  If  it 
were  held  to  be  a  lawful  and  proper  contract 
between  the  guardian  and  the  surety  to  such 
an  extent  as  to  authorize  a  recovery  by  the 
surety  for  its  breach,  what  effect  would  be 
claimed  if  the  guardian  violated  the  agree- 
ment and  suit  were  brought  on  the  bond? 
Surely  it  would  not  be  claimed  that  such  an 
agreement  or  its  breach  would  in  any  way 
affect  the  right  of  recovery  for  the  benefit 
of  the  wards  on  the  bond,  or  that  the  In- 
demnity furnished  by  the  bond  could  be  in 
any  way  made  subject  to  a  private  contract 
between  the  principal  and  the  surety.  Let  it 
be  noted  that  the  agreement  set  up  here  is 
not  as  to  the  guardian's  money  or  property, 
but  in  respect  to  the  funds  of  the  wards.  Be- 
sides, this  particular  agreement  does  not  pro- 
vide for  any  payment  by  the  guardian,  even 
where  the  law  authorizes  or  requires  it,  ex- 
cept upon  the  joint  act  of  the  surety  and  his 
principal. 

As  to  the  amount  which  the  surety  has 
paid  to  the  successor  of  the  original  guard- 
ian, the  following  appears  from  the  agreed 
statement  of  facts  used  on  the  trial:  The 
certificate  of  deposit,  principal  and  Interest, 
amounted  to  $807.10.  The  dividends  paid  to 
the  original  guardian  aggregated  $684.  The 
balance  due  to  him  or  his  successor  in  said 
trust  "on  said  aforesaid  certificate  is  now 
held  by  the  Comptroller  of  the  Currency  in 
the  department  at  Washington  City,  and  sub- 
ject to  the  demand  of  the  parties  rightfully 
entitled  thereto."  The  first  guardian  died 
and  a  successor  was  appointed.  The  surety 
cited  the  second  guardian  for  a  settlement  of 
the  accounts  of  his  predecessor  in  the  trust, 
and  a  judgment  was  rendered  against  the 
surety  for  $529.29  and  costs.  In  payment  and 
satisfaction  of  this  judgment  the  surety  paid 
to  the  second  guardian  the  sum  of  $542.29, 
principal,  interest,  and  costs  on  the  judgment 
so  awarded,  "that  being  the  amount  collected 
by  Wadsworth,  guardian,  from  the  receivers 
aforesaid,  and  not  applied  to  the  use  of  his 
wards."  Thus  apparently  the  judgment  and 
payment  did  not  include  the  entire  amount  of 
the  deposit  in  the  bank  whlck  failed,  but 
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only  the  dividends  paid  and  not  accounted 
for. 

Such  deposit  was  made  with  the  approval 
of  the  surety,  and  it  claims  could  not  be  with- 
drawn without  its  concurrence.  If  it  should 
assert  the  position  of  not  being  liable  abso- 
lutely for  the  deposit,  on  the  ground  that  the 
guardian  acted  with  proper  fidelity  and  dili- 
gence in  making  such  deposit,  is  it  consistent 
with  this  contention  to  have  placed  the  guard- 
ian in  a  position  where  he  could  not  have 
withdrawn  the  amount  deposited,  no  matter 
how  great  the  danger,  how  pressing  the  emer- 
gency, or  how  apparent  his  duty  to  with- 
draw the  funds  of  the  wards?  How  stands 
the  balance  of  the  claim  against  the  assets 
of  the  bank  in  the  hands  of  the  receiver? 
Does  the  surety  contend  that  it  can  prove 
the  claim  and  receive  the  money,  if  further 
dividends  should  be  declared?  If  the  pay- 
ment to  the  guardian  of  the  dividends  al- 
ready declared  was  illegal,  and  rendered  the 
bank  or  its  receiver  liable  to  again  pay  the 
amount  of  them  to  the  surety,  how  should 
they  have  been  paid?  Should  they  have  been 
jointly  paid  to  the  guardian  and  his  surety, 
or  to  the  surety  alone?  Dividends  were  de- 
clared to  be  paid  to  the  creditors  of  the  bank. 
Who  was  the  creditor  of  the  bank  in  this  case? 
If  the  surety  contended  that  it  was  the  credit- 
or, instead  of  the  guardian,  this  involved  the 
claim  that  the  fund  or  the  title  to  the  deposit 
has  been  transferred  by  the  guardian  to  the 
surety.  If  this  were  so,  not  only  dominion 
and  control,  but  actual  title,  had  been  sur- 
rendered to  the  surety.  If  the  contention  be 
that  the  dividends  declared  should  have  been 
paid  to  the  guardian  and  the  surety  jointly, 
then  this  involves  the  claim  that  they  were 
joint  creditors.  If  so,  would  not  the  guard- 
ian have  at  least  In  part  transferred  the  con- 
trol of  the  funds  to  another?  If  it  be  conced- 
ed that  the  guardian  was  the  real  creditor, 
and  that  the  funds  were  guardianship  funds, 
then  the  contention  resolves  itself  into  this: 
That  where  a  bahk  held  trust  funds  on  de- 
posit, and  the  receiver  of  it  paid  them  to  the 
duly  appointed  guardian  and  proper  custodi- 
an, the  receiver  can  be  held  liable  for  doing 
so;  that  is,  that  payment  to  the  person  ap- 
pointed by  law  to  hold  the  funds  is  illegal, 
unless  by  the  consent  of  his  surety,  because 
of  an  agreement  between  the  latter  and  the 
guardian,  limiting  the  guardian's  power  to  re- 
ceive his  wards'  funds  from  a  broken  bank. 

In  the  case  of  Rogers  v.  Hopkins  &  Glenn, 
70  Ga.  454,  it  was  said  that:  "It  is  not  il- 
legal or  against  public  policy  for  a  guardian 
to  agree  with  the  surety  on  her  bond  to  invest 
her  ward's  money,  when  received.  In  state 
bonds,  and  deposit  them  with  the  surety,  to 
indemnify  him  against  loss  as  such,  there 
being  no  other  funds  in  her  liands  except 
those  to  be  thus  invested;  and  her  attorney, 
who  in  good  faith  aids  her  in  attempting  to 
carry  out  such  an  agreement,  is  not  liable  if 
there  be  a  loss  .of  the  fund  while  in  his  pos- 
session, and  without  fault  on  his  part,  before 


the  investment  is  made.  B)ipedally  la  thii 
true  where  the  evidence  shows  that  the  fail- 
ure to  make  the  investment  before  the  loss  of 
the  fund  was  caused  by  the  fault  of  the 
guardian."  In  that  case  certain  lawyers  col- 
lected the  amount  of  a  life  insurance  policy 
payable  to  the  widow  and  children  of  the 
deceased.  In  order  to  obtain  a  surety  to  sign 
her  bond  as  guardian,  she  agreed  with  the 
president  of  a  bank  that  the  wards'  part  of 
the  money  should  be  invested  in  bonds  [pre- 
sumably state  bonds]  which  should  be  held 
by  the  surety.  One  of  the  attorneys  received 
a  draft  for  the  amount  of  the  insurance,  col- 
lected it  through  the  bank  with  whose  presi- 
dent this  agreement  had  been  made,  drew  out 
the  amount  of  the  fees,  leaving  the  balance 
on  deposit,  and  notified  the  widow  that  she 
could  get  her  share  on  application,  and  that 
the  president  wished  to  see  her  about  the 
share  of  the  children.  She  became  dlasatis- 
fied  in  regard  to  the  fee  charged  her,  and, 
though  advised  by  a  person  with  whom'  alie 
consulted  to  remove  the  money  from  the 
bank  at  once  and  warned  of  the  danger  ct 
leaving  the  funds  on  deposit,  did  not  with- 
draw them,  and  took  no  action  for  14  days, 
when  the  bank  failed.  The  fee  ctiarged 
in  fact  reasonable  and  fair,  and  there 
no  ground  for  the  course  taken  by  her.  The 
act  of  the  attorney  in  regard  to  the  surety 
was  merely  for  the  purpose  of  enabling  the 
widow  to  procure  a  security  on  her  bond,  and 
was  without  compensation.  After  the  failure 
of  the  bank,  the  widow,  for  herself  and  as 
guardian  for  her  children,  brought  suit 
against  the  attorneys.  On  the  trial  the  plain- 
tiff requested  the  judge  to  charge  that  a 
guardian  has  no  right  to  pledge  or  put  the 
funds  of  his  ward  in  the  custody  or  control 
of  the  surety  on  his  bond  as  guardian,  and 
tliat  any  contract  to  do  so  is  contrary  to  law 
and  void,  and  that  the  attorney  of  a  guard- 
ian who  participates  in  such  an  arrangem^it 
will  not  be  thereby  protected  or  saved  from 
personal  responsibility  for  acts  or  omissions 
for  which  he  would  otherwise  be  responsible. 
The  presiding  judge  refused  to  give  the 
charge.  In  the  opinion  of  the  Supreme  Court 
it  was  said  that:  ''The  principle  of  law  re- 
quested to  be  given  In  charge  by  counsd 
for  plaintiff  is  a  sound  one,  but  it  Is  not  ap- 
plicable to  the  facts  of  this  case."  After 
referring  to  the  decisions  in  Salway  v.  Sal- 
way,  White  V.  Baugh,  and  Forsyth  v.  Woods, 
supra,  it  was  said:  "The  case  at  bar  is  total- 
ly different  in  principle  from  all  these.  Here 
the  scheme  did  not  contemplate  that  the 
funds  of  the  guardian  were  to  pass  into  the 
hands  of  the  surety,  so  as  to  give  him  the  use 
and  control  of  them,  or  so  as  to  deprive  the 
guardian  of  her  right  to  exercise  a  proper 
control  over  them,  but  simply  that  they  were 
to  be  invested  in  bonds — ^presumably  state 
bonds,  as  they  are  the  only  kind  that  guard- 
ians are  allowed  to  invest  in — and  that  these 
bonds  were  to  be  deposited  with  the  surety, 
not  to  be  used  by  him,  but  simply  as  a  guar- 
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anty  that  tbey  would  not  be  misused  by  the 
g:iiardlaiL  Such  a  plan  was  laudable,  and 
would,  had  It  not  been  defeated  by  a  failure 
of  the  bank,  have  afforded  double  protec- 
tion to  the  wards.  The  surety  could  not  have 
used  the  bonds,  because  they  would  not  have 
been  his,  and,  had  he  done  so,  would  have 
been  guilty  of  larceny  after  trust;  and  the 
guardian  could  not  have  wasted  or  squander- 
ed them,  because  they  were  guarded  by  the 
surety." 

As  Indicated  above,  that  case  was  not  be- 
tween the  surety  and  the  guardian,  or  be- 
tween the  bank  and  the  guardian;  nor  was 
it  an  effort  on  the  part  of  either  of  the  par- 
ties to  It  to  enforce  the  agreement  or  to  re- 
cover damages  for  Its  breach.  It  was  an 
attempt  on  the  part  of  th*3  guardian  to  hold 
her  attorney  liable,  after  the  failure  of  the 
bank,  for  having  aided  her  to  make  the  agree- 
ment, or  at  least  to  have  It  declared  that 
the  agreement  and  his  conduct  In  connection 
with  the  matter  furnished  no  defense  to  him 
in  a  suit  for  the  money,  although  he  had 
merely  aided  her,  or  carried  out  her  Instruc- 
tion. Again,  under  the  law  of  this  state,  the 
guardian  could  have  Invested  the  money  x>f 
the  children  In  state  bonds.  Had  she  done 
so,  the  title  to  the  bonds  would  have  been  In 
them,  or  in  the  guardian,  whether  deposited 
with  the  surety  or  not.  His  failure  or  the 
failure  of  the  bank  would  not  have  prejudic- 
ed their  right  to  their  property.  This  would 
have  been  a  special  deposit  of  property.  It 
was  not  like  money  deposited  In  bank,  which 
may  be  used  by  the  bank  and  may  be  lost 
by  its  failure.  The  decision  in  that  case, 
considered  in  the  light  of  the  questions  in- 
volved, does  not  conflict  with  the  ruling  now 
made,  but,  at  least  In  part,  sustains  It  If 
the  agreement  made  In  the  present  case  wa^ 
contrary  to  public  policy,  a  breach  of  It  would 
not  furnish  a  cause  of  action.  If  the  surety 
claimed  to  have  been  the  owner  of  the  fund, 
this  would  have  been  a  conversion  In  which 
It  took  part.  If  it  did  not  daim  to  have  been 
the  owner  of  the  fund,  but  conceded  It  to  be- 
long to  the  guardian  or  the  wards,  then  pay- 
ment thereof  to  its  proper  custodian  did  not 
furnish  a  cause  of  action  to  the  surety,  un- 
less the  contract  was  a  valid  and  enforce- 
able one,  a  breach  of  which  gave  the  surety 
a  right  of  action  against  the  bank,  or  a 
right  to  be  reimbursed  out  of  its  assets  in 
the  hands  of  the  receiver.  This  we  have  just 
seen  was  not  the  case.  The  surety  proceed- 
ed by  a  petition  invoking  the  equity  powers 
of  the  court.  It  had  no  standing  ,in  equity, 
either  on  the  basis  of  having  taken  part  In 
an  agreement  to  convert  the  funds  of  the 
wards  by  placing  them  in  its  name,  or  on 
the  basis  of  an  agreement  which  we  have 
held  was  contrary  to  public  policy  and  not 
enforceable.  In  either  view,  the  court  exer- 
cising equitable  jurisdiction  properly  denied 
the  relief  prayed. 

We  are  aware  that  public  policy  has  been 
called  "an  unruly  horse,"  and  caution  has 


been  urged  fai  mounting  it.  We  agree  that 
care  and  caution  should  be  employed.  But, 
if  it  be  clearly  ascertained,  the  rule  of  appli- 
cation is  fixed  by  the  law  which  declares 
that  contracts  against  the  policy  of  the  law 
are  not  enforceable.  Civ.  Oode  1885,  S  8668. 
Persons  occupying  fiduciary  positions  are  not 
always  as  careful  and  exact  as  they  should 
be  in  dealing  with  the  money  or  property 
of  those  whom  they  represent  It  may  be 
that  restrictions  and  safeguards  are  some- 
times, perhaps  often,  needed  for  the  pro- 
tection of  children  against  waste  or  misuse 
of  funds  by  well-meaning,  though  incompe- 
tent guardians  or  trustees,  or  still  more 
sometimes  against  knaves  who  would  plun- 
der the  weak  and  he^less;  hut  i'  so,  the 
establishment  of  such  new  safeguards  is 
rather  for  the  legislative  than  for  the  judi- 
cial department  of  the  government  We  can 
only  declare  the  law  as  it  is.  In  the  light 
of  what  has  been  said,  the  judgment  of  the 
court  below  was  right 

2.  Evidence  was  offered  to  the  effect  that 
the  purpose  and  object  of  the  surety  com- 
pany was  to  prevent  the  guardian  from  mak- 
ing illegal  investments,  or  from  withdraw- 
ing funds  from  the  bank  without  the  prop- 
er authority  from  the  court  of  ordinary,  and 
to  enable  the  surety  company,  before  signing 
checks  with  the  guardian,  to  investigate  the 
legality  of  the  proposed  withdrawal  and  dis- 
bursement The  agreement  actually  made 
was  shown.  It  was  not  competent  to  prove 
what  was  the  purpose  and  object  of  the 
surety  in  what  it  did.  This  was  no  part  of 
what  was  said  or  done,  and  was  properly 
rejected  from  evidence. 

3.  The  plaintiff  also  endeavored  to  show 
that  it  was  the  universal  custom  for  surety 
companies  which  became  sureties  on  the 
bond  of  a  guardian  to  require  all  funds  to 
be  deposited  by  the  guardian  to  be  withr 
drawn  only  on  the  joint  check  of  himself 
and  the  surety.  If  the  law  is  as  we  have 
construed  it  to  be,  the  custom  of  security 
companies  cannot  change  it  Custom  may 
sometimes  be  invoked  as  entering  into  a  con- 
tract or  supplying  incidents,  but  not  to 
change  the  law. 

Judgment  affirmed.  All  the  Justices  con- 
cur, exc^t  HOLDESN,  J.,  who  did  not  pre- 
side. 


(ISO  Oa.  357) 

WEST  et  al.  v.  MERCER  et  aL 

(Supreme  Court  of  Georgia.     Marcli  25,  1908.) 

Receivsbs— Afpointmbnt—Estatb  in  Hands 
OF  ExEcxrroBS. 

Under  the  facts  of  this  case,  the  court  did 
not  err  in  refusing  to  appoint  a  receiver. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Leila  R.  West  and  others  against 
John  R.  Mercer,  executor,  and  others.    From 
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an  order  denying  the  appointment  of  receiv- 
er, plaintiffs  bring  error.    Affirmed. 

Thos.  E.  Watson,  Hawes  Cloud,  and 
Green  &  Watson,  for  plaintiffs  in  error.  O. 
B.  Morris,  Wooten  &  Hofmayer,  and  Olln 
J.  Wimberly,  for  defendants  In  error. 

EVANS,  P.  J.  PhiMp  E.  Boyd,  late  of  Cal- 
houn county,  died  on  July  8,  1906,  leaving  a 
will  which  was  duly  probated  by  the  nom- 
inated executors,  John  R.  and  Jesse  E.  Mer- 
cer. After  making  certain  special  bequests, 
the  testator  devised  the  residuum  of  his  es- 
tate to  his  sister  and  his  nephews  and  nieces, 
15  in  number,  to  be  equally  divided  among 
them.  The  testator's  sister,  who  was  named 
as  a  residuary  legatee,  died  before  the  tes- 
tator. He  was  a  man  of  considerable  wealth, 
and  conducted  extensive  mercantile  and  farm- 
ing operations.  He  provided  in  his  will  that. 
If  his  death  should  occur  at  a  time  when  In- 
convenience to  his  customers  or  loss  to  his 
estate  might  occur  from  the  closing  up  of 
his  business  affairs,  his  various  business  en- 
terprises should  be  continued  by  his  execu- 
tors to  the  end  of  the  current  year,  at  which 
time  the  executors  were  directed  to  wind  up 
his  business  In  a  manner  most  expedient  to 
them,  and  to  the  best  interest  of  his  estate. 
In  anticipation  of  a  sale  of  the  property  of 
the  estate  at  the  end  of  the  current  year, 
the  residuary  legatees  (the  executors  being 
among  the  number)  applied  for  and  obtained 
a  charter  for  a  corporation  called  the  **Boyd 
Company."  The  purpose  of  the  corporators 
was  to  buy  In  for  the  corporation  such  prop- 
erty at  the  sale  as  might  otherwise  be  sohl 
at  a  sacrifice.  The  corporation  was  capitaliz- 
ed at  $75,000,  and  its  shares  were  subscribed 
for  by  the  legatees.  Th^  executors  obtained 
orders  from  the  court  of  ordinary  for  the 
sale  of  the  personal  and  real  property,  and 
at  the  sale  the  greater  portion  of  the  proper- 
ty was  purchased  by  the  Boyd  Company. 
The  realty  was  sold  before  the  courthouse 
door  at  Morgan,  the  county  site,  and  the  per- 
sonalty was  sold  at  Iicary,  the  residence  of 
the  testator  at  the  time  of  his  death.  Sev- 
eral of  the  legatees  made  individual  pur- 
chases at  these  sales.  A  few  months  after 
these  sales  Mrs.  Leila  B.  West,  Mrs.  Luella 
Dlsmuke,  James  P.  Whitaker,  and  G.  L. 
Whltaker,  four  of  the  residuary  legatees 
named  in  the  will,  and  the  husband  and 
children  of  Mrs.  Georgia  L.  Hasty,  another 
residuary  legatee,  since  deceased,  and  certain 
children  of  Mrs.  Sarah  Whitaker,  a  resid- 
uary legatee  who  predeceased  the  testator, 
brought  their  petition  for  relief,  injunction, 
and  receiver  against  the  executors  J.  B.  and 
J.  E.  Mercer,  the  Boyd  Company,  and  the 
other  residuary  legatees.  The  petition  alleg- 
ed that  all  of  the  petitioners  except  the  chil- 
dren of  Mrs.  Whitaker  assented  to  the  organ- 
ization of  the  Boyd  Company  with  a  view  of 
protecting  the  common  interest  of  all  the 
legatees  at  the  sale  of  the  testator's  proper- 


ty, but  that  they  had  been  deceived  by  the 
executors  as  to  the  real  purptNie  of  the  incor- 
poration, which  is  charged  to  be  a  scheme  In 
the  interest  of  a  portion  of  the  l^^tees  to 
obtain  the  estate  of  their  testator,  or  a  large 
part  thereof,  at  a  greatly  reduced  value.  It 
was  alleged  that  moat  of  the  property  was 
purchased  by  the  Boyd  Company,  and  that 
the  executors  conducted  the  sale  in  sncdi  a 
manner  as  to  chill  bidding,  and  depressed 
values  In  order  that  the  Boyd  Company 
might  buy  the  property  of  the  estate  for 
much  less  than  its  true  worth.  It  was  far- 
ther alleged  that  the  petitioners  were  not 
aware  of  the  purpose  of  the  executors  until 
after  the  various  sales,  and  that  since  they 
have  acquired  such  knowledge  they  have 
disaffirmed  their  consent  to  take  shares  In 
the  company,  and  repudiated  any  and  all  ae> 
tlon  by  the  Boyd  Company  alleged  to  be  In 
their  behalf.  The  prayer  of  the  petition  was 
to  cancel  the  sales  by  the  executors  to  the 
Boyd  Company,  for  an  accounting  by  the  ex- 
ecutors and  the  Boyd  Company,  for  the  as* 
certainment  of  the  amount  of  petitioner^ 
several  legacies,  for  the  appointment  of  a  re- 
ceiver, for  injunction,  and  other  relief.  The 
court  appointed  a  temporary  receive',  and 
granted  a  rule  to  show  cause  why  a  perma- 
nent receiver  should  not  be  appointed.  On 
the  hearing  of  the  rule  for  the  appointment 
of  a  permanent  receiver,  all  the  defendants 
submitted  their  several  sworn  answers,  deny- 
ing all  charges  of  fraud,  bad  faith,  and  mis- 
management of  the  estate  charged  in  the 
petition,  and  setting  forth  the  history  and 
purpose  of  the  organization  of  the  Boyd 
Company,  and  the  acts  and  doings  of  the  ex- 
ecutors in  the  administration  of  the  estate. 
It  was  averred  that  the  legacy  to  the  tes- 
tator's sister  lapsed  because  of  her  death  be^ 
fore  the  testator  died,  and  that  her  children 
had  no  interest  in  the  estate.  It  was  also 
averred  that  the  property  brought  its  foil 
value  at  executors'  sales,  that  some  of  the 
petitioners  were  present  at  the  sales,  and 
that  nothing  was  said  or  done  by  the  execu- 
tors or  other  defendants  to  stifle  bidding  or 
to  depress  values.  Both  sides  submitted  evi- 
dence to  support  the  allegations  in  their 
pleadings.  Two  of  the  plaintiffs,  O.  L.  Whit- 
aker and  Mrs.  Luella  Dlsmuke,  on  the  hear^ 
ing  asked  that  they  be  allowed  to  withdraw 
from  the  suit  It  appeared  that  both  of  the 
executors  were  solvent,  and  that  one  of  them 
was  worth  in  unincumbered  property  a  sum 
many  times  the  estimated  value  of  the  sev- 
eral plalnlUffs'  interest  in  the  estate  of  P. 
E.  Boyd.  After  hearing  the  evidence,  the 
court  revoked  the  appointment  of  a  tempo- 
rary receiver,  and  denied  the  application  for 
the  appointment  of  a  permanent  receiver, 
on  condition  that  the  defendants  give  bond 
payable  to  the  clerk  of  the  superior  court 
for  the  benefit  of  the  plaintiffs  in  the  sum  of 
$20,000.  The  defendants  were  also  enjoined 
from  disposing  of  or  incumbering  any  of  the 
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realty  In  their  possession  that  may  have 
come  from  the  estate  of  P.  E.  Boyd  until 
final  decree  was  had  in  the  case.  Mrs.  West 
and  the  heirs  of  Mrs.  Hasty,  representing 
two  shares  In  the  estate,  sued  out  a  bill  of 
exceptions,  complaining  that  the  court  erred 
In  refusing  to  appoint  a  permanent  receiver. 

We  have  not  undertaken,  in  the  foregoing 
statement  of  the  general  features  of  this  lltl- 
^tion,  to  give  in  detail  the  various  facts  up- 
on which  the  plaintiffs  rely  as  grounds  for 
the  removal  of  the  executors  from  their 
trust,  the  cancellation  of  the  sales  to  the 
Boyd  Company,  and  the  administration  of 
the  estate  through  a  receivership.  Neither 
have  we  attempted  to  specifically  set  forth 
the  replies  of  the  executors  to  the  various 
charges  preferred  against  them  in  the  ad- 
ministration of  the  estate  and  against  the 
Boyd  Company  concerning  the  purchase  of 
the  property  by  It  at  executors'  sale.  We 
have  given  a  succinct  narrative  of  the  gen- 
eral character  of  the  allegations,  to  the  end 
that  the  nature  and  scope  of  the  question 
presented  In  the  present  bill  of  exceptions 
may  appear.  The  only  point  there  raised  is 
the  necessity  of  a  receiver  to  take  charge  of 
the  assets  of  the  estate  in  the  hands  of  the 
executors  and  of  the  property  purchased  by 
the  Boyd  Company  at  the  executors'  sales 
pending  the  litigation.  It  Is  well  settled 
that  courts  of  equity  have  concurrent  Juris- 
diction with  courts  of  ordinary  in  the  admin- 
istration of  the  estates  of  deceased  persons 
in  all  cases  where  equitable  interference  Is 
necessary  or  proper  for  the  full  protection  of 
the  rights  of  the  parties  at  Interest;  but  a 
receiver  should  not  be  appointed  to  take  the 
assets  oat  of  the  bands  of  the  legally  appoint- 
ed representatives,  except  In  cases  of  mani- 
fest danger  of  loss  or  destruction,  or  material 
injury  to  the  assets.  Harrup  v.  Wlnslet,  37 
Ga.  055;  Powell  v.  Quinn,  49  Ga.  523; 
Dougherty  v.  McDougald,  10  Ga.  121.  The 
appointment  of  a  receiver  determines  no 
right  as  between  the  parties,  nor  does  It  af- 
fect the  title  in  any  way.  The  purpose  of 
a  receivership  is  to  preserve  the  property  con- 
tested for  pendente  lite  until  the  final  dis- 
posal of  all  questions,  legal  or  equitable,  In- 
volved In  the  action.  Bigbee  y.  Summerour, 
101  Ga.  201,  28  S.  B.  642.  As  was  said  by 
Lamar,  J.,  in  Huggins  v.  Hugglns,  117  Ga. 
160,  43  S.  B.  759,  no  matter  how  strong  the 
apparent  equity  of  the  complainant  may  be, 
if  there  is  no  necessity  for  a  receivership, 
the  courts  will  not  change  the  status  until 
final  decree.  It  must  therefore  be  made  to 
appear  that  the  applicants'  interest  In  or 
claim  to  the  property  sought  to  be  placed  in 
custodla  legis  will  be  jeopardized  unless  the 
court  should  take  charge  of  It  pending  the 
litigation.  Let  us  examine  into  the  right  of 
ths  plaintiffs  in  error  to  have  a  receiver  for 
the  protection  of  their  respective  interests. 
Both  executors  are  solvent,  and  one  of  them 
is  worth  many  times  the  value  of  the  inter- 
ests of  the  plaintiffs  in  this  estate.     Under 


the  doctrine  of  lis  pendens  the  fruits  of  the 
litigation  as  to  the  corpus  of  the  real  estate 
(which  is  the  more  valuable  part  of  the  es- 
tate) will  be  secured ;  and,  as  to  the  income, 
choses  in  action,  and  personalty,  the  solvency 
of  the  defendants  affords  reasonable  security 
as  against  loss.  Clay' v.  Clay,  86  Ga.  359,  12 
S.  B.  1064.  In  addition,  the  court  enjoined 
the  Boyd  Company  from  disposing  of  the 
realty  which  it  purchased  from  the  executors. 
The  court's  restrahit  in  this  respect  prevents 
alienation,  and  holds  all  the  realty  Intact  un- 
til final  decree.  The  court  also  exacted  of 
the  executors  a  bond  In  a  sum  sufllclently 
large  to  protect  the  plaintiffs  in  error  from 
possible  loss.  The  plaintiffs  are  entitled  to 
have  the  property  of  their  testator  fairly  and 
legally  administered.  They  are  entitled  to 
recover  the  true  amount  of  their  testator's 
benefactions  to  them;  but  they  are  not  en- 
titled to  have  the  assets  of  their  testator- 
wrested  from  the  hands  of  the  executors  ap- 
pointed by  the  testator,  and  the  property  of 
a  purchaser  acquired  at  executor's  sale  put 
In  the  hands  of  a  receiver  pending  the  liti- 
gation, unless  it  is  made  to  appear  that  there 
is  danger  that  the  assets  will  be  destroyed, 
or  diminished  in  value,  and  that  probable 
loss  will  be  sustained.  The  court  did  not 
abuse  its  discretion  in  refusing  to  appoint  ai 
receiver. 

Judgpient  affirmed.  All  the  Justices  con- 
cur. 

cm  Qa.  375) 
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(Supreme  Court  of  Georgia.     March  26,  1908.) 

Railroads— FiBES—Bv  iDENCE. 

The  evidence  in  this  case  was  sufficient  to 
authorize  a  finding  that  the  fire  which  injured 
the  plaintifiTs  property  was  communicated  from 
the  defendant's  engine;  and  it  was  erroneous 
for  the  court  to  grant  a  nonsuit.  See  Port  Roy- 
al Ry.  Co.  V.  Griffin.  86  Ga.  172,  12  S.  E.  303; 
Central  Ry.  Co.  v.  Trammell,  114  Ga.  312,  40 
S.  E.  259 ;  Southern  Ry.  Co.  v.  Herrington,  128 
Ga.  438,  57  S.  E.  694. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  1731.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Houston  Coun- 
ty; W.  H.  Felton,  Jr.,  Judge. 

Action  by  A.  B.  Greene  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brhigs  er- 
ror.   Reversed, 

The  action  was  for  damages  on  account  of 
a  fire  which  Injured  certain  pecan  trees  of 
the  plaintiff  near  the  railroad  track  of  the 
defendant;  it  being  alleged  that  the  fire  was 
communicated  from  a  passing  engine.  The 
plaintiff  testified,  in  part:  "When  I  got  there, 
the  thing  was  burning  on  the  far  side  of  my 
grove  from  the  railroad  track,  and  had 
spread  all  over  it,  and  the  stubble  was  all 
burning  along  the  embankment  and  right  of 
way.    It  was  still  smoking  and  some  of  it 
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burning,  but  mostly  smoking,  and  it  had 
nearly  all  been  burned  over.  It  was  charred 
and  blackened  by  reason  of  its  having  been 
consumed  by  the  blaze.  The  leaves  were  all 
burned,  and  the  orchard  was  in  a  very  with- 
ered condition.  The  leaves  were  all  burned, 
and  the  bodies  of  the  trees  were  all  blackened 
and  charred.  This  was  the  13th  of  Septem- 
ber, and  the  leaves  had  possibly  a  month  to 
go  until  frost.  They  were  in  a  vigorous 
state  of  greenness  before  the  fire,  but  they 
were  entirely  blasted  and  burned  by  it 
♦  ♦  ♦  The  wind  was  blowing  across  the 
railroad  track  running  out  of  Ft.  Valley  to- 
wards Marshallville,  right  over  my  orchard 
here  x[ indicating].  It  was  blowing  right 
across  the  railroad,  over  my  pecan  orchard, 
in  something  of  an  east  to  west  direction.  I 
noticed  the  condition  of  the  right  of  way  be- 
fore the  fire.  It  had  broomsedge,  about  that 
high  [indicating  about  as  high  as  a  man's 
waist],  and  every  kind  of  inflammable  stuff  all 
along  the  embankment  of  the  railroad.  There 
were  some  there  from  the  growth  of  the  year 
before.  The  railroad  ran  upon  an  embank- 
ment at  that  point  It  was  not  very  high. 
My  grove  adjoins  the  right  of  way.  I  could 
not  say  Just  how  far  from  the  railroad  track. 
I  presume  about  70  feet  The  right  of  way 
Is  about  70  to  75  feet  from  the  center  of  the 
road.  ♦  ♦  ♦  I  had  cut  the  hay  from  that 
grove  about  a  week  or  two  before  the  fire. 
I  cannot  say  that  the  leaves  on  the  trees  had 
begun  to  turn  from  the  effects  of  the  fall 
on  the  13th  day  of  September.  The  stubble 
there  was  broomsedge  on  the  right  of  way, 
and  it  was  brown.  There  was  some  of  my  cut 
hay  on  the  ground.  It  rained  a  day  and  a 
half  after  I  cut  the  grass;  and  there  was 
some  I  had  failed  to  bring  up  in  rows,  and 
that  on  the  ground  was  destroyed  by  the 
fire.  *  *  *  I  suppose  it  is  some  60  or  70 
feet  from  my  nearest  pecan  tree  to  an  occu- 
pied house.  That  house  is  in  a  somewhat 
northerly  direction  from  the  grove,  and  the 
wind  was  blowing  from  the  grove  towards 
the  house,  kind  of  quarterhig."  Fannie  Hill 
testified,  in  part,  as  follows:  '*I  first  saw  the 
fire  up  side  of  the  railroad.  It  was  on  the 
right-hand  side  of  the  railroad,  going  towards 
the  crate  factory.  It  was  close  up  to  the 
railroad,  not  far  from  it  It  made  a  large 
fire.  It  went  right  over  that  pecan  orchard, 
and  come  over  towards  my  house.  I  had 
seen  a  train  going  along  the  railroad.  It 
was  a  long  freight  train.  It  wasn't  long  be- 
fore the  fire.  The  train  hadn't  got  out  of 
sight  before  the  fire  started,  but  I  can't  say 
the  train  did  it.  It  was  going  from  Ft 
Valley,  out  towards  Albany.  It  was  smok- 
ing when  it  went  along  there.  I  was  about 
as  far  as  from  here  to  that  tree  [indicating  a 
tree  about  80  feet  away]  from  the  fire.  I 
was  on  the  same  side  of  the  railroad.  My 
house  was  the  closest  house  to  the  pecan 
grove  that  was  there.  I  saw  what  it  was 
that  caught  fire  close  to  the  railroad.    It  was 


straw;  green  straw.  It  was  not  eo 
It  was  not  so  dry.  It  was  betwixt  and  be- 
tween. It  was  closer  to  my  house  thaa  It 
was  to  the  factory  that  the  fire  started.  It 
started  closer  to  the  railroad  than  It  did  to 
my  house.  It  was  lots  closer  to  the  railroad 
than  it  was  to  my  house.  I  had  been  at 
home  all  that  morning.  *  *  *  I  don't 
know  how  long  the  fire  had  been  burning 
when  I  saw  It,  but  I  saw  the  smoke  just  as 
it  kindled  up.  I  don't  know  how  long  It  bad 
been  there.  I  saw  the  smoke  as  It  was 
coming  up.  It  hadn't  blazed  up  when  I  first 
saw  it  I  saw  the  smoke  before  I  saw  the 
fire  or  light  I  cannot  say  what  it  was  that 
caused  it  to  blaze.  I  do  not  know  how  long 
it  had  been  there.  People  frequent^  walk 
along  the  track  on  the  railroad— «very  day. 
I  don't  know  whether  somebody  threw  a 
cigar  there,  or  the  engine  threw  a  spark,  or 
somebody  dropped  a  cfpark  out  of  their  pipe, 
or  what  I  never  saw  anybody  go  al<Hig 
there  after  I  saw  the  train  go  by  before  I 
saw  the  fire.  I  was  washing  in  the  badk 
yard.  That  was  In  plain  view  of  the  place 
I  saw  the  fire.  I  don't  remember  seeing  any 
one  going  along  the  railroad  track.  I  never 
saw  any  fire  there  before  the  train  passed. 
No,  of  course,  I  never  say  any  fire  nntil  it 
blazed  up.  I  don't  know  whether  anybody 
I>assed  just  before,  or  after  the  train  or  not 
I  saw  the  train  go  by.  I  did  not  see  it 
emit  any  sparlcs.  I  did  not  see  any  live  coals 
coming  out  It  was  making  a  powerful 
smoke ;  but  I  never  saw  any  sparks.** 

H.  A.  Mathews  and  O.  L.  Shepard,  for 
plaintiff  in  error.  Wlmberly  &  Jordan,  for 
defendant  In  error. 

ATKINSON,  J.  Judgment  vereraed.  All 
the  Justices  concur. 


CUD  Qa.  364) 
TEMPLE  BAPTIST  QHURGH  v.  GEORGIA 
TERMINAL  CO. 

(Supreme  Court  of  Georgia.     Mardi  20,  190&) 

Injunction   —  Refusal  —  Discbbtion  of 

Court. 

Under  the  facts  disclosed  by  the  record  in 
this  case,  there  was  no  abuse  of  discretion  oo 
the  part  of  the  trial  judge  in  refusing  to  grant 
the  mjunction  prayed  for. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  between  the  Temple  Baptist  Church 
and  the  Georgia  Terminal  Company.  From 
the  judgment  the  Temple  Baptist  Church 
brings  error.    Affirmed. 

See  58  S.  B.  167. 

Smith,  Berner,  Smith  &  Hastings^  for 
plaintiff  In  error.  Rosser  &  Brandon,  tar  de- 
fendant hi  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


G&) 


MSADOB  T.  CALLICOTT. 


(ISO  Qa.  3«S) 

BAflRETT  T.  BARRETT. 
(Supreme  Court  of  Georgia.    March  96.  100&) 

1.  DivoBCE— Tbhpobabt    Alimont— Applica- 
tion—Amen  DMENT. 

An  application  for  temporary  alimony  ia 
amendable  by  adding  a  prayer  t6T  the  allow- 
ance of  attorney's  fees. 

2.  Same— DiscBETiON  of  Goubt. 

Under  the  evidence  in  this  case,  the  rendi- 
tion of  the  judgment  for  alimony  and  attorney's 
fees  by  the  trial  judge  was  not  an  abuse  of  his 
discretion. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  betwen  C.  L.  Barrett  and  B.  A.  Bar- 
rett. From  the  judgment,  C.  Lw  Barrett 
brings  error.    Affirmed. 

Daley  &  Chambers,  for  plaintiff  in  error. 
Armlnius  Wright  and  0.  A«  Cunlngham,  for 
defendant  in  error. 


HOLDBN,  J. 
Justices  concur. 


Judgment  affirmed.    All  the 


(130  Ga.  848) 

DRANB  ▼.  STATE. 
(Supreme  Court  of  Georgia.     March  25,  1908.) 

1.  Criminal  Law— New  Tbiai/— Reversal. 

This  court  will  not  reverse  a  judgment  re- 
fusing a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  where  such  evidence  is  only 
cumulative  and  impeaching  and  of  such  a  char- 
acter that  it  would  not  constrain  a  different  vei^ 
diet. 

[EkL  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  H  2328-2332.] 

2.  Same— E3VTDENCE. 

The  evidence  was  sufficient  to  support  the 
verdict. 
(Syllabus  by  the  Ck>nrt.) 

Error  from  Superior  Ck>urt,  Talbot  Coun- 
ty; J.  H.  Martin,  Judge. 

Sherman  Drane  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

McGehee  &  McGehee,  for  plaintiff  in  er- 
ror. 8.  P.  Gilbert,  Sol.  Cten.,  and  Jno.  (X 
Hart,  Atty.  (Sen.,  for  the  State. 

EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(130  Oa.  364) 

ANDERSON  v.  STATE. 
(Supreme  Court  of  Georgia.    March  25.  1908.) 

Homicide— Involuntaby  Manslaughter. 

In  view  of  the  evidence  introduced  in  this 
case  and  the  statement  made  by  the  prisoner, 
it  was  error  on  the  part  of  the  presiding  judge, 
after  written  request  of  counsel  for  the  accused, 
to  refuse  to  give  in  charge  to  the  jury  the  law 
of  involuntary  manslaughter. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  653.] 

(Syllabus  by  the  CSonrt.) 

Error  from  Superior  Court,  Mcintosh 
CJounty;  P.  B.  Seabrook,  Judge. 

Ace  Anderson  was  convicted  of  murder, 
and  brings  error.    Reversed. 


Chas.  M.  Tyson,  for  plaintiif  in  error.  N. 
J.  Norman,  Sol.  Geru,  and  Jno.  (X  Hart»  Atty. 
Gen!,  for  the  State. 

ATKINSON,  J.  The  evidence  introduced 
by  the  state  indicated  that  the  accused,  who 
was  a  strong,  vigorous  man,  killed  the  de- 
ceased, who  was  an  old  man,  some  80  years 
of  age,  by  striking  him  from  behind  with  a 
stick.  The  exact  size  and  weight  of  the  stick 
is  not  definitely  set  forth  in  the  evidence  as 
it  appears  in  the  record.  The  accused  in  his 
statement  claimed  that  the  deceased  poked 
him  in  the  back  with  a  stick  with  which  the 
deceased  was  walking,  and  that  he  hastily 
caught  up  the  root  of  a  tree  which  was  ly- 
ing near  by  and  struck  the  deceased,  without 
any  intention  to  kill,  and  also  that  he  had 
recently  been  wounded  in  the  hand,  which 
was  swollen.  The  presiding  judge  was  re- 
quested in  writing  to  charge  upon  the  sub- 
ject of  involuntary  manslaughter,  but  refus- 
ed to  charge  as  requested,  and  in  his  general 
charge  limited  the  jury  to  the  consideration 
of  whether  the  accused  was  guilty  of  murder 
or  of  voluntary  manslaughter,  or  was  not 
guilty  of  any  offense.  The  foregoing  state- 
ment is  sufficient  to  show  that  this  ruling 
was  erroneous.  See  Dorsey  v.  State,  126  Ga. 
633,  55  S.  E.  479,  and  cases  cited;  Joiner  v. 
State,  129  Ga.  295,  58  S.  E.  859. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(129  Ga.  631) 
MEADOR  v.  CALLICOTT  et  al. 
(Supreme  Court  of  Georgia.     Nov.  27,  1907.) 

1.  Wbit  of  Ebbor— Dismissai/— Bill  of  Bz- 
ceptions. 

Where  a  bill  of  exceptions,  after  the  hear- 
ing of  objections  to  the  same  before  the  judge, 
was  finally  agreed  upon  on  April  15,  1907,  and 
was  on  that  day  taken  by  counsel  for  plaintiif 
in  error  to  be  copied  as  corrected,  and  was  not 
finally  presented  to  the  judge  for  his  certifi- 
cate until  May  23,  1907,  the  delay  was  un- 
reasonable, and  the  writ  of  error  must  be  dis- 
missed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  {§  2472-2479,  2702- 
2707.] 

2.  Saicb. 

Upon  a  review  of  the  case  of  Atkins  v. 
Winter,  121  Ga.  75,  48  S.  E.  717,  the  decision 
therein  rendered  is  approved. 

Atkinson,  J.,  dissenting. 

(Syllabus  by  the  CourtJ 
Error  from  Superior  Court,  Fulton  County.. 

Action  by  Meador,  trustee  for  use,  etc., 
against  Calllcott  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Writ 
of  error  dismissed. 

In  his  certificate  to  the  bill  of  exceptions 
the  Judge  states:  "This  bill  was  tendered  to 
me  January  11,  1907.  It  was  delivered  to 
counsel  for  defendant  on  same  date  to  note 
their  exceptions,  if  any.  It  was  returned  to 
counsel  for  plaintiff  on  February  10th  by 
counsel  for  defendant,  with  some  00  or  70 
objections,  covering  some  8  or  10  typewritten 
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pages,  noted.  On  April  12th,  14th,  and  15th 
counsel  for  both  parties  appeared  and  dis- 
cussed the  objections,  and  the  bill  of  ex- 
ceptions was  agreed  upon,  and  was  taken  by 
counsel  for  plaintiff  in  error  to  be  recopied, 
and  the  bill  of  exceptions,  as  recopied,  was 
presented  to  me  to-day,  May  28,  1907,  for 
signature.  This  is  part  of  my  certificate." 
In  this  court  all  of  the  parties  to  the  record 
entered  into  a  written  agreement,  to  the 
effect  that  the  statement  in  the  certificate  that 
the  bill  of  exceptions  was  returned  by  counsel 
for  defendant  in  error  to  counsel  for  plaintiff 
in  error  on  February  10th  is  erroneous ;  that 
the  true  date  of  such  return  is  February  26, 
1907.  Counsel  for  defendants  in  error  moved 
to  dismiss  the  writ  of  error  on  several 
grounds,  amon^  them  the  following:  "(5) 
•  •  •  (b)  because  plaintiff  In  error  did  not 
promptly  correct  and  return  said  bill  of  ex- 
ceptions to  the  court  for  its  signature,  but, 
on  the  contrary,  withheld  the  same  for  a 
period  of  more  than  60  days  after  having 
notice  of  the  errors  and  needed  corrections 
therein,  which  said  time  constitutes  an  un- 
reasonable time  in  law;  (c)  because  it  ap- 
pears that  plaintiff  in  error  withheld  the  said 
bill  of  exceptions  from  February  10,  1907, 
until  May  23,  1907,  a  period  of  more  than  70 
days,  before  returning  the  same  to  the  court 
to  be  certified,  which  said  time  constitutes 
an  unreasonable  time  in  law ;  (d)  that  it  ap- 
pears that  after  said  bill  of  exceptions  had 
been  finally  agreed  upon  as  being  correct 
plaintiff  in  error  withheld  the  same  for  a 
period  of  more  than  88  days  before  present- 
ing the  same  to  the  court  for  its  signature, 
which  said  time  constitutes  an  unreasonable 
time  in  law,  for  each  and  all  of  which  rea- 
sons •  •  •  the  trial  judge  was  without 
jurisdiction  and  without  authority  to  sign 
and  certify  said  bill  of  exceptions  at  the 
time  the  same  purports  to  have  been  signed.'* 
It  appears  that  the  bill  of  exceptions  covers 
171  typewritten  pages. 

Evins  &  Spence,  for  plaintiff  in  error. 
Moore  &  Pomeroy,  Payne,  Jones  &  Jones, 
Tye,  Peeples,  Bryan  &  Jordan,  and  E.  V. 
Garter,  for  defendants  in  error. 

FISH,  C.  J.  (after  stating  the  facts  as 
above).  1.  Without  considering  the  other 
grounds  of  the  motion  to  dismiss  the  writ 
of  error,  we  think,  in  view  of  the  previous 
rulings  of  this  court  which  are  applicable 
here,  there  can  be  no  question  that  the  mo- 
tion must  prevail,  on  the  ground  that,  after 
the  bill  of  exceptions  had  been  finally  agreed 
upon  as  correct,  counsel  for  plaintiff  In  error 
failed  to  retender  the  same  to  the  judge  with- 
in a  reasonable  time.  It  appears  from  the 
certificate  of  the  judge  that  the  objections 
to  the  bill  of  exceptions,  as  originally  present- 
ed, were  discussed  before  him  for  three  days 
by  counsel  for  both  sides,  that  on  April  15th 
a  bill  of  exceptions  was  finally  agreed  on, 
and  that  counsel  for  plaintiff  in  error  took 


the  same  to  have  it  copied  tm  corrected  and 
agreed  upon,  and  did  not  present  the  bill  as 
thus  copied  to  the  Judge  until  May  23d,  thus 
withholding  the  same  for  88  days.  In  At- 
kins V.  Winter,  121  Ga.  75,  48  S.  m  717,  tt 
was  held  thut  88  days  was  an  unreasonable 
length  of  time  to  allow  counsel  for  plaintiff 
in  error  to  remove  the  Judge's  objections  and 
to  present  to  him  a  corrected  bill  of  exc^>- 
tions.  It  was  there  said:  "Since,  in  the  na- 
ture of  the  case,  it  ought  to  require  lees  time 
to  correct  than  in  the  first  instance  to  pre- 
pare an  entire  bill  of  exceptions,  it  Is  botli 
liberal  and  reasonable  by  analogy  to  fix  20 
days  for  the  correction  and  return  of  the 
bill  of  exooptiona,  tlio  same  being  a  perio<^ 
deemed  sufficient  by  the  law  for  the  prepara- 
tion of  bills  of  exceptions  in  injunction  cases^ 
which  are  among  the  most  Tolumlnoos  pro- 
vided for  by  statute."  In.  Allison  t.  Jowera* 
94  6a.  335,  21  S.  E.  570,  it  was  eald:  rTbe 
section  [Civ.  Code'  1882,  {{  5545]  Is  siloit  as 
to  the  length  of  time  the  party  to  whom  it 
is  returned  or  his  attorney  win  be  allowed 
to  remove  the  Judge's  objections  and  tender 
a  corrected  Dill  of  exceptions;  but  he  certain- 
ly should  not  be  allowed  for  this  purpose 
(in  the  absence  of  some  good  reascm  for  de- 
lay) longer  than  80  days."  And  in  Parkman 
V.  Dent,  109  Ga.  289,  84  S.  B.  559,  it  was  said: 
'*If,  in  any  event,  counsel  tendering  a  bill 
of  exceptions  can  ever  be  allowed  any  great- 
er length  of  time  for  correcting  the  same 
than  that  given  by  statute  for  presenting  it 
in  the  first  instance,  it  should  appear  that  the 
delay  was  occasioned  by  imperative  necee- 
sity."  See,  also.  Walker  v.  Wood,  119  Ga. 
624,  46  S.  B.  869. 

2.  In  the  argument  of  the  motion  to  dis- 
miss Atkins  V.  Winter  was  brought  under 
review,  leave  having  been  granted  counsel 
for  plaintiff  in  error  for  this  purpose.  Attet 
duly  considering  the  ruling  there  made,  we 
are  thoroughly  satisfied  of  its  soimdness  and 
approve  the  same. 

Writ  of  error  dismissed.  All  the  JustiGee 
concur,  except  ATKINSON,  J.,  dissenting. 

LUMPKIN,  J.  I  concur  In  the  Judgment 
of  dismissal  in  this  case,  but  I  cannot  quite 
concur  in  all  that  is  said  in  the  headnotes  or 
opinion.  I  think  the  former  decisions  of  this 
court  settle  the  proposition  that  an  unrea- 
sonable delay  in  retendering  a  bill  of  excep- 
tions to  the  presiding  Judge,  after  it  has  been 
returned  to  counsel  for  correction,  is  a  ground 
for  dismissal,  and  that  the  time  allowed  by 
the  statute  for  preparing  and  tendering  a 
bill  of  exceptions  originally  is  a  proper  mat- 
ter for  consideration  by  this  court  in  det^^ 
mining  what  is  a  reasonable  time.  By  anal- 
ogy, the  law  would  hardly  allow  more  time  for 
merely  correcting  certain  errors  or  mistakes 
in  a  bill  of  exceptions  than  for  the  purpose  of 
preparing  the  bill  of  exceptions  entirely,  cer- 
tainly not  unless  something  in  the  nature  of 
a  providential  interference  or  an  imperative  • 
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necessity  intervened,  so  aa  to  make  a  longer 
time  reasonable  for  the 'correction  than  for 
the  preparation.  In  Walker  v.  Wood,  119 
Ga.  624,  46  S.  B.  869,  it  was  said  that: 
"Where  a  bill  of  exceptions  is  returned  to 
counsel  for  correction  and  alteration,  it 
should  be  retendered  to  the  Judge  in  its  cor- 
rected form  witliin  a  reasonable  time;  and 
where,  in  a  given  case,  counsel  delayed  re- 
tendering  the  bill  of  exceptions  for  55  days 
after  the  same  was  returned  to  him,  the  writ 
of  error  will  be  dismissed,  unless  it  appears 
that  the  delay  was  occasioned  solely  by  provi- 
dential cause  or  imperative  necessity/'  If 
nothing  further  .appears  in  the  case  of 
an  ordinary  "slow**  writ,  except  that,  after 
the  return  of  the  bill  of  exceptions  to  coun- 
sel for  correction  and  retender,  he  delays 
making  such  retender  for  more  than  90  days, 
by  analogy  to  the  statutory  time  allowed  for 
tendering  it  after  the  rendition  of  the  Judg- 
ment, this  would  at  least  prima  facie  be  an 
unreasonable  delay.  Candler  v.  Clarke,  90 
Ga.  550,  16  S.  E.  645  (3).  Evidence  outside 
of  the  record  and  bill  of  exceptions  cannot 
be  heard  here  on  the  subject  of  reasonable- 
ness. 

I  can  well  conceive  of  a  case,  however, 
where  the  Judge  might  certify  to  such  a  state 
of  facts  as  would  make  a  delay  somewhat 
beyond  90  days  reasonable.  To  illustrate  by 
an  extreme  case:  Suppose  a  disaster,  such  as 
a  destructive  earthquake,  or  a  fire  which 
should  sweep  away  a  large  part  of  a  city  and 
burn  all  the  papers  in  the  office  of  the  lawyer 
and  in  the  courthouse  touching  the  case,  or 
other  overmastering  providential  cause  should 
occur  after  the  return  of  the  bill  of  excep- 
tions to  counsel  for  correction,  and  that  this 
should  render  it  impossible  for  counsel  to 
make  the  correction  and  retender  the  bill 
for  signature  before  30  days  elapsed,  I  should 
be  loth  to  hold  that  there  was  an  ironclad, 
hidebound  rule  which  would  declare  the  de- 
lay unreasonable  in  such  a  case.  In  the  case 
of  Atkins  V.  Winter,  121  Ga.  75,  48  S.  E.  717, 
it  is  said  that  "it  is  both  liberal  and  reason- 
able by  analogy  to  fix  20  days  for  the  correc- 
tion and  return  of  the  bill  of  exceptions,  the 
same  being  a  period  deemed  sufficient  by  the 
law  for  the  preparation  of  bills  of  exceptions 
in  injunction  cases,  which  are  among  the 
most  voluminous  provided  for  by  statute." 
The  biU  of  exceptions  in  that' case  was  not  in 
an  injunction  case,  nor  did  the  writ  of  error 
belong  to  that  class  which  are  known  a^ 
•fast  writs."  The  decision  was  right;  the 
delay  having  been  for  38  days.  But  I  do  not 
think  that  the  analogy  selected  was  sound. 
Thirty  days  was  the  time  which  counsel 
would  have  been  allowed  to  tender  the  origi- 
nal bill  of  exceptions,  not  20  days.  I  do  not 
mean  that  in  every  case  counsel  should  have 
the  right  arbitrarily  to  delay  retendering  the 
bill  of  exceptions  for  as  long  a  time  as  was 
originally  allowed  for  tendering  it,  but  that, 
by  analogy  to  the  law  giving  time  for  the 
original  tender,  an  equal  time  would  be  a 
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limitation  upon  the  reasonable  time  allowed 
for  a  retender,  unless  it  appears  that  the  de> 
lay  was  occasioned  solely  by  providential 
cause  or  imperative  necessity;  and  this  should 
appear,  not  by  extraneous  evidence,  but  from 
the  record  and  the  bill  of  exceptions  them- 
selves, or  the  certificate  of  the  presiding 
Judge  to  the  bill  of  exceptions.  In  the  pres- 
ent case  the  certificate  shows  that  the  bill 
of  exceptions  was  agreed  upon,  with  the  cor- 
rections to  be  made  thereto,  on  April  15th« 
and  was  retmrned  to  counsel  for  plaintiff  in 
error  for  recopying,  presumably  because  some 
of  the  pages  contained  obliterations  or  era- 
sures. It  was  not  retendered  for  signature 
for  38  days  thereafter.  There  is  nothing  to 
indicate  that  the  delay  was  occasioned  solely 
by  providential  cause  or  Imperative  neces- 
sity. The  bill  of  exceptions  contains  171 
pages  of  typewritten  matter.  If  it  were 
copied  entirely,  and  not  merely  certain  pages 
of  it,  this  would  be  171  pages  in  38  days,  and, 
allowing  five  Sundays  as  nonworking  days, 
would  make  171  pages  recopied  in  33  days, 
or  slightly  more  than  five  pages  a  day.  In 
the  absence  of  anything  else  appearing,  I  must 
concur  in  the  Judgment  holding  that  the  re* 
tender  was  not  made  in  a  reasonable  time. 

I  am  authorized  to  state  that  Mr.  Justice 
HOLDEN  concurs  with  me  in  the  views  here- 
iQ  expressed. 

(180  Oa.  866) 

KINGSBERRY  v.  PEOPLE'S  FURNITURE 
CX). 

(Supreme  Court  of  Georgia.    March  26,  1908.) 

MANDAiriTft— Remedy  by  Wbit  of  Gebtiobabi 
TO  Review  Justice's  Judgment. 

Where  a  suit  pending  on  appeal  In  a  jus- 
tice court  was  called  for  trial,  and  the  magis* 
trate  orally  announced,  and  entered  on  hiR  trial 
(Calendar  a  statement,  that  the  case  was  dismis- 
sed for  want  of  prosecution,  but  did  not  at  any 
time  make  on  his  doclset  any  entry  of  judg- 
ment dismissing  the  case,  and  at  a  subsequent 
term,  when  the  case  came  on  to  be  heard,  de- 
fendant's counsel  appeared  and  insisted  that  the 
case  liad  been  dismissed  and  could  not  be  heard 
before  the  magistrate,  and  a  jury  impaneled 
for  the  purpose  of  trying  it,  and  made  a  mo- 
tion that  judgment  dismissing  the  case  be  en- 
tered, which  contentions  were  overruled  and  the 
case  tried  l>efore  a  jury  without  further  par- 
ticipation in  the  trial  by  the  defendant,  or  his 
counsel,  which  resulted  in  a  verdict  for  the  plain- 
tiff, held  that,  if  the  defendant  had  a  right  to 
have  a  judgment  of  dismissal  entered  on  the 
docket  by  the  magistrate,  it  had,  after  the  ver- 
dict, an  adequate  remedy  for  such  right  by  a 
writ  of  certiorari,  and  is  not  entitled  to  a  man- 
damus compelling  the  magistrate  to  so  enter 
such  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  33,  Mandamus,  §  100.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Mandamus  by  the  People's  Furniture  Com- 
pany against  C.  S.  Kingsberry,  notary  public 
and  ex  officio  Justice  of  the  peace,  to  compel 
him  to  enter  on  his  docket  a  Judgment  of 
dismissal.    Judgment  for  the  furniture  com- 
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pany,    and    the   Justice   brings    error.     Re- 
versed. 

Tbe  defendant  in  error  was  sued  by  John 
Carter  in  the  justice's  court,  over  which  the 
plaintiff  in  error  presided  as  notary  public 
and  ex  officio  Justice  of  the  peace.  From  the 
Judgment  of  the  Justice  In  favor  of  tbe  de- 
fendant. Carter  entered  an  appeal  to  a  Jury 
in  a  Justice's  court  On  September  24,  1907, 
the  day  set  for  the  trial  of  the  case,  the  de- 
fendant's attorney  was  present,  with  his  wit- 
nesses, but  the  plaintiff  was  absent.  Upon 
motion  of  the  defendant  to  dismiss  the  case 
for  want  of  prosecution,  the  Justice  orally 
announced  the  case  as  dismissed,  and  made 
on  his  trial  calendar  the  following  entry: 
"Dismissed  for  want  of  pros."  During  the 
afternoon  of  that  day,  or  the  day  following, 
the  Justice  was  advised  by  his  clerk  that 
prior  to  the  call  of  the  case  he  (the  clerk) 
bad  received  a  message  from  the  office  of 
the  attorney  for  the  plaintiff  that  the  said 
attorney  was  sick  and  unable  to  tiy  the  case, 
and  asked  that  it  be  passed;  and  the  Justice 
did  not  enter  upon  his  docket  any  Judgment 
dismissing  the  case  for  want  of  prosecution, 
because  he  deemed  the  sickness  of  plaintiff's 
counsel  and  his  inability  to  tiy  the  case  a 
sufficient  excuse  for  .his  failure  to  appear. 
The  case  on  appeal  coming  on  to  be  heard  be- 
fore the  Justice  and  a  Jury  duly  Impaneled 
in  his  court  on  November  27,  1907,  Francis  Ij. 
Eyles,  as  attorney  for  defendant,  "insisted 
that  the  said  appeal,  or  case  on  appeal  had 
been  dismissed,  and  that  the  same  could  not 
be  beard  by  respondent  (plaintiff  in  error) 
and  the  Jury  impaneled  for  the  purpose  of 
trying  the  same."  The  Justice  "heard  argu- 
ment of  counsel  on  the  proposition  as  ad- 
vanced by  the  said  attorney  for  the  People's 
Furniture  Company  and  the  said  attorney 
opening  and  concluding  the  argument,  and 
♦  •  •  overruled  the  motion  advanced  by 
said  attorney  for  said  company  to  enter  Judg- 
ment dismissing  said  appeal  or  said  case  on 
appeal,  and  allowed  the  same  to  go  to  the 
said  Jury."  (Counsel  for  the  defendant  stated 
that  he  did  not  desire  to  participate,  and  did 
not  participate,  in  the  trial  of  the  case.  The 
case  was  then  tried  before  the  jury,  who 
rendered  a  verdict  for  the  plaintiff  for  $60 
and  costs  of  suit  Coimsel  for  the  defendant 
immediately  upon  the  publication  of  the  ver- 
dict announced  his  intention  to  certiorari 
the  case,  with  no  suggestion  at  any  time 
having  been  made  of  any  intention  to  secure 
the  Issuance  of  a  mandamus  nisi.  On  Decem- 
ber 9,  1907,  the  defendant  in  error  made  ap- 
plication to  the  Judge  of  the  superior  court 
for  a  mandamus,  requiring  the  justice  of  the 
peace  to  enter  upon  his  docket  his  Judgment 
dismissing  said  case.  By  agreement  this  ap- 
plication was  heard  before  the  Judge  in  va- 
cation, the  statements  contained  in  the  ap- 
plication and  response  of  the  Justice  thereto, 
being  admitted  by  the  parties,  as  in  sub- 
stance set  forth  above ;  and  on  December  24, 


1907,  the  Judge  granted  a  mandamus  absolute 
requiring  the  justice  to  enter  his  Judgment 
dismissing  said  case  on  his  docket  whereup- 
on the  respondent  excepted. 

Payne,  Jones  &  Jones,  for  plahitiff  in  er- 
ror. Francis  U  Eyles,  for  defendant  in  er- 
ror. 

HOLDEN,  J.  (after  stating  the  f^cts  as 
above).  Civ.  Code  1896,  {  4867,  provides: 
*'A11  official  duties  should  be  faithfully  ful- 
filled, and  whenevo:,  from  any  cause,  a  de- 
fect of  legal  Justice  would  ensue  from  a  fail- 
ure or  Improper  fulfillment  the  writ  of 
mandamus  may  issue  to  compel  h  due  per- 
formance, if  there  be  no  other  spedflc  legal 
remedy  for  the  legal  rights."  Conceding  that 
the  People's  Furniture  Company  had  tlie 
legal  right  to  have  the  magistrate  eoier  on 
his  docket  a  Judgment  of  dismissal  of  the 
case,  was  mandamus,  under  the  facts  stated, 
the  remedy  by  which  to  have  this  dcHie? 
Mandamus  was  not  the  proper  remedy,  un- 
less "there  was  no  other  specific  legal  remedy 
for  the  legal  rights."  Under  the  facts  of 
this  case,  was  certiorari  a  specific  legal  rem- 
edy to  effectuate  the  legal  right  of  having 
the  Judgment  of  dismissal  by  the  magistrate 
entered  upon  the  docket?  In  the  case  of 
Stames  v.  Tanner,  73  Ga.  144,  it  was  held: 
**If  a  Justice  of  the  peace  improperly  refused 
a  motion  to  enter  up  Judgment  against  a 
garnishee  who  was  in  default,  tbe  proper 
method  of  correcting  such  error  was  by  cer- 
tiorari, and  not  by  mandamus  to  compel  him 
to  enter  the  Judgment"  It  was  there  fur- 
ther held  that  mandamus  never  Issues  unless 
there  is  no  other  specific  legal  remedy  for 
such  rights,  which  is  substantially  the  same 
law  laid  down  in  Civ.  Code  1895,  %  4867. 
Napier  t.  Poe,  12  Oa.  170;  State  v.  Oeorgia 
Medical  Society,  38  Ga.  608,  95  Am.  Dec. 
408.  But  in  the  case  of  Singer  Mfg.  Co.  t. 
McNeal  Co.,  117  Ga.  1005,  44  S.  B.  801,  where 
a  writ  of  certiorari  was  sued  out  upon  the 
refusal  of  the  magistrate  to  enter  a  default 
Judgment  against  a  garnishee  failing  to  an- 
swer, it  was  held  that  such  writ  was  pre- 
maturely sued  out  because  the  garnishment 
proceeding  was  still  pending  in  the  magis- 
trate's court  after  the  refusal  to  render  such 
Judgment  against  the  garnishee.  This  case 
overruled  the  decision  in  Stames  t.  Tanner, 
supra,  In  so  far  as  the  latter  was  in  conflict 
therewith;  but  it  does  not  change  the  prin- 
cipal announced  in  the  Stames  Case — ^that  if 
there  was  a  specific  remedy  by  c^tiorari,  a 
remedy  by  mandamus  did  not  exist  In  this 
case  the  company  not  only  made  a  motion 
that  the  magistrate  enter  *a  Judgment  of  dis- 
missal, but  when  the  case  was  called  for 
trial  upon  appeal,  counsel  for  the  company 
appeared,  and  the  record  shows  that  "said 
appeal  coming  on  to  be  heard  before  respond- 
ent (plaintiff  in  error)  and  a  jury  duly  im- 
paneled in  said  court,  the  attomey  for  the 
company  insisted  that  the  case  had  been  dls- 
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missed,  and  that  the  same  oonld  not  be 
beard  by  the  magistrate  and  a  Jury  Impanel- 
ed for  the  purpose  of  trying  the  same."  It 
does  not  appear  in  what  manner  the  Jury 
was  stricken,  but  it  appears  tliat  It  was  du- 
ly impaneled  when  the  case  came  on  to  be 
heard;  and  the  meaning  of  the  agreed  state- 
ment of  facts  would  seem  to  be  that  the  at- 
torney for  the  company,  after  the  Jury  was 
duly  Impaneled,  insisted  before  the  magis- 
trate not  only  that  the  case  hkd  been  dis- 
missed, but  that  It  could  not  be  heard  be- 
fore the  Jury  "Impaneled  for  the  purpose  of 
trying  the  same."  It  Is  unnecessary  to  con- 
sider what  the  word  ''Impaneled"  means  in 
Its  technical  sense.  See  Pen.  Code  1895, 
S  848,  where.  In  the  same  sentence,  the  word 
'^impaneled"  seems  to  denote  a  number  of 
Jurors  from  which  to  strike,  and  a  number 
of  Jurors  after  being  stricken.  The  lan- 
guage used  In  regard  to  a  ''Jury"  in  the 
agreed  statement  of  facts  seems  to  indicate 
that  the  word  "Impaneled"  was  used  In  the 
sense  of  "selected."  But  whether  It  meant 
Jurors  present  and  qualified,  from  which  to 
strike  a  Jury  to  try  the  case,  or  whether  it 
meant  a  Jury  already  selected,  it  appears  that 
counsel  for  the  company  insisted  before  the 
magistrate  that  the  case  could  not  be  heard 
by  him  "and  a  Jury  impaneled  for  the  pur- 
pose of  trying  the  same"  when  the  case  came 
on  to  be  heard  before  the  magistrate  "and  a 
Jury  duly  impaneled  in  said  court,"  and  the 
action  of  the  magistrate  In  denying  the  mo- 
tion and  overruling  the  objections  was  sub- 
ject to  review  by  writ  of  certiorari  after  the 
case  was  tried  by  a  Jury,  and  a  verdict  ren- 
dered It  further  appears  from  the  facts 
that  the  magistrate,  after  hearing  argument 
from  the  attorney  for  the  company,  who 
opened  and  concluded  the  argument,  over- 
ruled the  motion  to  enter  Judgm^t  dismiss- 
ing the  case,  and  allowed  the  same  to  go  to 
'the  said  Jury."  The  case  then  went  to  trial, 
in  which  counsel  for  the  company  did  not  par- 
ticipate, but,  after  the  Jury  rendered  its 
verdict,  he  announced  his  Intention  to  sue 
out  a  writ  of  certiorari.  It  seems  that  coim- 
sel  for  the  company,  after  the  Jury  was  duly 
impaneled,  objected  to  the  case  being  tried 
by  the  Jury,  though  he  did  not  participate 
therein.  ^  This  action  of  the  magistrate  in 
denying  the  motion  of  the  attorney  for  the 
company  that  the  magistrate  enter  a  Judg- 
ment dismissing  the  case,  and  in  overruling 
his  objections  to  the  case  being  tried  by  a 
Jury,  was  reviewable  by  certiorari.  Sing 
Wah  V.  Singer,  110  Ga.  209,  84  S.  H.  1027. 
Before  making  an  application  for  the  writ 
of  mandamus,  it  was  proper  for  the  appli- 
cant to  make  a  demand  that  the  magistrate 
enter  the  Judgment  of  dismissal  on  his  dock- 
et. Leonard  v.  House,  15  Ga.  473.  If  such 
motion  had  been  made  and  refused  by  the 
magistrate  at  a  time  other  than  when  the 
case  came  on  to  be  tried,  whether  the  action 
of  the   magistrate  in  refusing   the  motion 


could  or  could  not  have  been  reviewed  by  a 
writ  of  certiorari,  it  Is  certain  that  the  com- 
pany could  by  sudi  writ  review  the  action 
of  the  magistrate  in  overruling  the  motion 
to  enter  Judgment  dismissing  the  case,  and 
the  objection  to  the  trial  because  the  case 
had  been  dismissed  when  such  motions  and 
objections  were  made  when  the  case  came 
on  to  be  tried  before  a  Jury  who  rendered  a 
verdict  for  the  plaintiff  in  the  case.  The 
right  to  a  mandamus  compelling  the  magis- 
trate to  enter  a  Judgment  of  dismissal  would 
not  exist  unless  it.  would  be  erroneous  for 
the  magistrate  to  refuse  a  motion  made  be- 
fore him  to  enter  such  Judgment.  If  it  was 
erroneous  to  refuse  such  motion,  and  the  mo- 
tion was  made  when  the  case  came  on  to  be 
heard  before  the  Jury,  certainly  error  could 
be  assigned  on  such  refusal,  in  an  applica- 
tion for  certiorari,  after  the  verdict  of  the 
Jury  against  the  applicant  A  party  com- 
plaining of  a  verdict  against  him  can,  in  an 
application  for  a  writ  of  certiorari,  assign 
error  on  any  ruling  of  the  magistrate  adverse 
to  the  applicant  made  when  the  case  came  on 
for  trial. 

If  it  was  error  to  refuse  a  motion  to  enter 
a  Judgment  of  dismissal,  this  action  of  the 
magistrate  refusing  such  motion  when  the 
case  came  on  to  be  heard  could  not  only  be 
reviewed  by  certiorari;  but,  upon  the  hear- 
ing of  the  certiorari,  the  Judge  of  the  su- 
perior court  could  set  aside  the  verdict  and 
render  a  final  Judgment  dismissing  the  case, 
or  remand  it,  with  instructions  that  the 
magistrate  enter  on  his  docket  a  Judgment 
dismissing  the  same — the  very  thing  and  the 
only  thing  sought  by  the  company  in  the 
mandamus,  proceeding.  The  docket  and  pa- 
pers in  the  case  in  the  Justice's  court  do  not 
show  that  there  was  not  a  clear  track  over 
which  the  case  traveled  from  the  issuance  of 
the  summons  to  the  verdict*  unobstructed  by 
any  Judgment  of  dismissaL  The  defendant 
in  error  sought,  by  mandamus,  after  the 
trial  and  verdict,  to  have  a  Judgment  of  dis- 
missal placed  on  the  docket,  in  front  of  the 
verdict,  for  the  purpose  of  defeating  It;  but, 
when  the  defendant  in  error  appeared  in  the 
justice's  court,  when  the  case  came  on  to  be 
tried  before  the  magistrate  and  a  Jury,  and 
insisted  before  the  magistrate  that  the  trial 
could  not  be  had,  because  the  case  had  been 
dismissed,  and  made  a  motion  to  enter  Judg- 
ment dismissing  the  case,  and  the  objection 
and  motion  were  overruled,  defendant  in  er- 
ror put  itself  in  a  position  where  it  had  a 
right,  by  certiorari,  to  review  the  action  of 
the  court  in  having  the  case  tried  over  its 
objection,  and  in  overruling  Its  motloi^  in- 
volving the  very  question  in  the  mandamus 
proceeding;  and  as  it  had  a  clear  and  un- 
doubted right,  by  certiorari,  if  it  was  er- 
roneous to  refuse  to  enter  a  Judgment  of  dis- 
missal, to  do  the  very  thing  it  seeks  to  ac- 
complish by  mandamus,  it  is  not  entitled  to 
operate  with  the  writ  of  mahdamuA  «or  the 
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purpose  of  havliig  a  Judgment  of  dismissal 
entered  on  the  docket,  under  tbe  plain  pro- 
ylsions  of  Glv.  Code  1806,  |  4867,  and  the  de- 
cisions cited  above. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(4  Oa.  App.  7) 

SEABOARD  AIR  LINE  RY.  v.  SIKBS  et  al. 
(No.    766.) 

(Court  of  Appeals  of  Georgia.    March  16,  1908.) 

1.  Navigable  Waters— **Navioabue  Stream." 

"A  *navi^ble  stream'  is  one  capable  of 
bearing  upon  its  bosom,  either  for  the  whole  or 
a  part  of  the  year,  boats  loaded  with  freight  in 
the  regular  course  of  trade.  The  mere  rafting 
of  timber,  or  transporting  wood  in  small  boats, 
does  not  make  a  stream  navigable."  Applying 
this  definition  to  the  evidence,  the  Oanoochee 
river,  in  this  state,  is  not  a  navigable  stream. 

SEd.  Note.—For  cases  in  point,  see  Cent  Dig. 
.  37,  Navigable  Waters,  §§  5-11. 
For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4675-4684;    vol.  S,  p.  7728.] 

2.  Same— Rioirrs  of  Public. 

The  right  of  the  public  to  use  water 
courses  as  highways  is  restricted  in  tlUs  state  to 
such  as  are  navigable. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,  |{  43,  47.] 

8.  Waters  and  Water  Courses— Rights  of 
Landowner— PuBEic  Use. 

The  owner  of  land  is  entitled  to  the  free 
and  exclusive  enjoyment  of  all  water  courses 
not  navigable  flowmg  over  his  land;  but  this 
right  may  become  subject  to  a  public  servitude 
by  acquiescence  and  use  sufScient  to  show  a 
prescription. 

4.  Same— Nonuser. 

A  right  acquired  by  the  public  to  use  a  wa- 
ter course  not  navigable  may  be  lost  by  a  dis- 
continuance of  such  use  for  a  time  sufficient  to 
justify  an  inference  of  abandonment. 

5.  Corporations— Declarations  of  Agent. 

A  corporation  is  not  bound  by  a  declaration 
of  an  agent  made  outside  the  scope  of  his 
agency. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §{  1685-1691.] 

0.  Trial  —  Inbtruotionb  —  Issues  and  The- 
ories. 

The  trial  court  should  not  undertake  to 
state  specifically  the  contentions  of  one  party, 
without  in  like  manner  stating  the  correspond- 
ing contentions  of  the  other  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §§  478,  479.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  ReidsviUe;  C. 
L.  Morgan,  Judge. 

Action  by  N.  Sikes  and  others  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
plaintifTs,  and  defendamt  brings  error.  Re- 
versed. 

Kelley  &  Smith  and  Eason  &  Bull,  for 
plaintiff  In  error.  R.  E.  De  Loach  and  W.  T. 
Burkhalter,  for  defendants  in  error. 

HILL,  C.  J.  Sikes  and  others  brought  suit 
against  the  Seaboard  Air  Line  Railway  to  re- 
cover damages  resulting  to  them  from  the 
erection  of  a  bridge  across  the  Canoochee 
river.    They  allege  that  the  Canoochee  river 


is  a  navigable  stream,  whldi  tbe  puhUe  baa 
the  right  to  use  as  a  highway,  and  that  the 
river  has  been  in  fact  used  by  the  public  for 
the  purpose  of  drifting  and  floating  lumber. 
timber,  and  logs  to  market  so  long  that  **the 
memory  of  man  runneth  not  to  the  oontraiy," 
and  they  assert  that  the  public  has  therefore 
acquired  a  right  by  prescription  to  such  use 
of  the  river.  The  Seaboard  Air  Line  Rail- 
way erected  a  bridge  across  the  river,  which 
it  is  asserted' prevents  the  enjoyment  of  this 
right  by  obstructing  the  passage  of  rafts; 
the  arches  supporting  the  bridge  over  tiie 
river  being  too  narrow  to  permit  rafts  to 
pass  between  them.  They  base  their  claim 
for  damages  In  the  present  suit  on  the  fol- 
lowing facts:  They  had  information  that  the 
railway,  in  erecting  the  bridge  over  the  river, 
had  constructed  it  so  as  not  to  interfere  with 
the  use  of  the  river  as  a  commercial  highway 
for  floating  rafts  of  lumber  and  logs.  Rely- 
ing upon  tl^is  information  they  prepared  a 
raft  of  logs  containing  7(X>  pieces  of  stick 
timber,  placed  this  raft  in  the  river  some  10 
miles  above  the  bridge  in  question,  and  float- 
ed it  down  to  the  bridge,  when  It  was  dis- 
covered that  the  raft  could  not  pass  between 
the  arches,  and  they  were  compelled  to  go  to 
heavy  expense  in  taking  the  raft  to  pieces  In 
order  to  get  the  logs  through.  The  jury 
found  a  verdict  In  favor  of  the  plaintifTs,  and 
the  defendant's  motion  for  a  new  trial  was 
overruled. 

The  undisputed  evidence  shows  that  the 
Canoochee  rivQr  is  a  small,  cro<^ed  stream, 
incapable  of  floating  freight  or  passoiger 
boats,  and  "only  used  for  rafting  timber  and 
flshing."  In  its  ordinary  condition  It  is  in- 
capable of  floating  rafts,  and  only  when  the 
volume  of  water  is  Increased  by  rains  can  it 
be  so  used.  This  use  has  not  been  constant 
or  continuous  during  this  period,  but  some- 
times has  been  discontinued  for  several  years. 
The  owners  of  the  land  adjacent  to  the  river 
have  never  interrupted  or  objected  to  such 
use.  The  river,  where  this  bridge  crosses,  is 
from  75  to  100  feet  wide,  and  the  bridge  is 
located  on  the  right  of  way  of  the  railway, 
and  the  space  between  the  arches  supporting 
the  bridge  across  the  river  is  from  16  to  17 
feet  wide.  This  general  statement  of  the 
evidence  is  sufficient  to  illustrate  the  ques- 
tions of  law  involved. 

1.  The  controlling  question  in  the  case  is: 
What  are  the  rights  of  the  public  or  of  in- 
dividuals to  use  water  courses  as  highwaysT 
The  right  to  use  water  courses  as  highways 
Is  analogous  to  the  right  to  use  public  hi^- 
ways  upon  the  land.  This  statement  applies 
to  those  waters  that  are  navigable.  From  the 
very  earliest  times,  both  in  this  country  and 
in  England,  It  has  been  recognized  that  the 
citizens  have  an  Inherent  right  to  use  as  high- 
ways all  navigable  rivers,  and  this  rlj^t  of 
navigation  extends  to  the  entire  surface  of 
the  water  from  bank  to  bank.  In  determin- 
ing what  is  a  navigable  stream,  It  is  unneces- 
sary to  consult  the  text-writers  from  the  De 
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Jure  Maris  of  Lord  Hale  to  Gould  on  Waters, 
or  the  namerous  decisions  of  the  courts. 
Section  3059  of  the  Civil  Code  of  1895  gives 
a  clear  and  explicit  definition:  "A  navigable 
stream  is  one  capable  of  bearing  upon  its 
bosom,  either  for  the  whole  or  a  part  of 
the  year,  boats  loaded  with  freight  in  regu- 
lar  course  of  trade.  The  mere  raftiug  of  tim- 
ber, or  transporting  wood  in  small  boats, 
does  not  make  a  stream  navigable."  The  test 
by  which  to  determine  the  navigability  of  a 
particular  river  in  this  state  is  found  in  the 
navigable  capacity  measured  by  the  essen- 
tials of  this  definition.  Applying  this  test  to 
the  Canoochee  river,  it  is  perfectly  clear  that 
it  is  not  a  navigable  stream.  It  is  incapable 
of  bearing  upon  its  bosom  at  any  time  any 
sort  of  boat  loaded  with  freight  or  passen- 
gers, and  is  capable  of  rafting  logs  or  timber 
only  when  its  waters  are  swollen  by  generous 
rains.  The  evidence  eliminates  from  the  case, 
as  an  issue,  the  question  of  its  navigability. 

2.  It  has  been  frequently  held  that  although 
a  river  may  not  be  navigable  in  a  strict  legal 
sense,  so  as  to  import  general  public  servi- 
tude, yet,  if  in  its  natural  state  it  is  capable 
of  floating  to  market  logs  and  other  products 
of  the  forest,  the  public  has  an  easement  in 
the  use  of  the  water  for  that  purpose.  In 
4  Amer.  &  Eng.  Enc.  of  Law  (2d  Ed.)  709, 
it  is  broadly  stated  that:  "The  general  pub- 
lic has  an  easement  of  floating  logs  down 
any  stream  which  is  capable  of  floating  them." 
A  large  number  of  cases  are  cited  in  the  notes 
in  support  of  the  text.  **The  public  hm  a 
right  to  float  logs  on  streams  which  in  their 
natural  state  are  capable  of  being  so  used, 
or  on  streams  capable  of  floating  logs  at  some 
season  every  year."  25  Cyc.  1566,  notes  7 
and  8 ;  33  Century  Digest,  tit.  "Logs  and  Log- 
ging," §  29;  Brooks  v.  Cedar  Brook  Co.,  82 
Me.  17,  19  Atl.  87,  7  L.  R.  A.  460,  17  Am.  St. 
Rep.  459.  In  Morgan  v.  King,  35  N.  Y.  459, 
91  Am.  Dec.  58,  it  is  declared  that:  "The 
true  rule  is  that  the  public  have  a  right  of 
way  in  every  stream  which  is  capable,  in  its 
natural  state  and  its  ordinary  volume  of 
water,  of  transporting,  in  a  condition  for  the 
market,  the  product  of  the  forests  upon  Its 
banks.  It  is  DOt  essential  to  the  right  that 
the  property  to  be  transported  should  be 
carried  in  vessels,  provided  it  can  ordinarily 
be  carried  safely  without  such  guidance. 
•  •  ♦  If  it  is  60  far  navigable  or  float- 
able as  to  be  of  public  use  in  the  transporta- 
tion of  property,  the  public  claim  to  such  use 
ought  to  be  liberally  supported."  In  this 
state,  under  our  Code,  this  public  right  of 
floatage  or  raftage  exists  only  in  streams  that 
are  navigable.  The  title  to  streams  not  navi- 
gable is  in  the  owner  of  the  land  through 
which  such  streams  run ;  and  as  owner  of  the 
stream  he  is  entitled  to  the  same  exclusive 
possession  thereof  as  he  has  of  any  other  part 
of  his  land.     Civ.  Code  1895,  §§  3061,  3879. 

3.  Unquestionably  nonnavigable  streams 
may  become  subject  to  public  servitude  by 
long  use.    A  right  of  way  through  land  may 


be  acquired  by  prescription,  and  there  is  no 
difl^erence  in  principle  in  the  acquisition  of  a 
right  of  way  over  the  water  in  streams.  Any 
incorporeal  right  that  can  be  lawfully  grant- 
ed can  be  lawfully  acquired  by  use.  Civ. 
Code  1895,  §§  3590,  3591.  Bracton  says  that 
all  incorporeal  rights  or  services  may  be  ac- 
quired by  acquiescence  and  use.  4  Bracton, 
c.  38,  §  3.  According  to  the  common  law,  to 
constitute  a  prescription,  the  enjoyment  must 
have  existed  time  out  of  mind,  or.  In  legal 
phrase,  "during  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary."  And, 
according  to  Blackstone,  "time  of  memory" 
commenced  from  the  reign  of  Richard  I.  1 
Bl.  Com.  75 ;  2  Bl.  Com.  203.  By  the  modern 
rule  the  period  of  use  necessary  to  constitute 
a  prescription  has  been  limited  to  20  years. 
Lord  Ellenborough,  in  BeaJy  v.  Shaw,  0  East, 
208,  uses  this  language:  "The  general  rule 
of  law,  as  applied  to  this  subject,  is  that 
every  man  has  a  right  to  have  the  advantage 
of  a  flow  of  water  in  his  own  land  without 
diminution  or  alteration;  but  an  adverse 
right  may  exist,  founded  on  the  occupation 
of  another.  I  take  it  that  20  years'  exclusive 
enjoyment  of  the  water  in  any  particular 
manner  affordfl  a  conclusive  presumption  of 
right  m  the  party  so  enjoying  It."  The  case 
of  Shaw  ▼.  Crawford,  10  Johns.  (N.  Y.)  236, 
is  in  point  Battenkill  river,  although  not 
navigable  according  to  the  statute,  had  been 
used  by  the  public  for  rafting  for  26  years. 
The  court  held  that  such  usage  had  created 
a  public  right,  and  that  an  action  would  lie 
against  the  owner  of  a  milldam  for  obstruct- 
ing the  river  so  as  to  injure  a  raft  in  passing 
over.  Under  the  principle  of  section  3591  of 
the  Civil  Code  of  1895,  we  think  the  owner 
of  a  stream,  not  navigable  in  the  strict  legal 
sense,  can  by  his  acts  of  acquiescence  allow 
the  same  to  be  used  by  the  public  in  floating 
logs  to  market  for  such  a  length  of  time  as 
to  give  a  right  to  such  use. 

4.  The  court,  in  the  instant  case,  charged 
the  jury  that,  "if  the  right  to  drift  their 
timber  and  logs  down  the  stream  In  question 
had  been  enjoyed  by  the  public  without  in- 
terruption or  obstruction  for  over  20  years 
by  the  adjacent  landowners,  then  the  plain- 
tiffs in  common  with  the  public  would  have 
acquired  the  right  to  so  use  the  river,  and 
any  infraction  of  such  right  by  which  they 
were  damaged  would  give  them  a  cause  of 
action."  The  court  also  charged:  "If  you 
find  that  the  public  has  acquired  a  prescrip- 
tive right  to  the  use  of  the  river  for  the 
purpose  of  drifting  timber,  that  right  would 
not  become  forfeited  or  lost  because  the  pub- 
lic ceased  for  the  time  to  use  this  stream 
for  the  purpose  of  drifting  timber  on  ac- 
count of  low  prices,  or  for  any  other  rea- 
son, unless  the  public  expressly  abandoned 
that  right."  We  think  the  latter  part  of 
this  charge  Is  clearly  erroneous.  This  right 
of  user,  to  ripen  into  a  prescription,  must 
be  continuous  and  uninterrupted;  and,  even 
where  it  has  been  acquired  by  acquiescence^ 
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It  can  be  lost  I7  neglect  or  disose.  Angell, 
Law  of  Water  Courses,  {  201.  Section  3068 
of  the  CiTil  Ck>de  of  1895  declares  that  "an 
easement  may  be  lost  by  abandonment  or 
forfeited  by  nonuser,  if  the  abandonment  or 
nonuser  continue  for  a  term  sufficient  to  raise 
the  presumption  of  release  or  abandonment." 
If  the  public,  after  having  acquired  the  right, 
ceased  for  a  sufficient  length  of  time  to  au- 
thorize the  inference  that  such  right  was 
abandoned,  this  would  be  sufficient,  without 
any  express  declaration  on  the  subject.  In- 
deed, we  do  not  see  how  or  in  what  manner 
the  public  could  expressly  abandon  the  right. 
It  would  be  a  question  for  a  Jury,  under  all 
the  facts,  to  determine  whether  such  right, 
once  acquired  by  continuous  use,  was  sub- 
sequently abandoned  by  nonuse.  The  right 
of  way  wliich  the  public  may  have  acquired 
by  long  use  over  private  property  is  not  ex- 
clusive of  the  right  of  the  owner  of  such 
property.  If  in  this  case  the  evidence  estab- 
lished the  fact  that  the  public  had  acquired 
the  right  to  use  the  water  of  the  river  for 
the  purpose  of  floating  logs  to  market,  such 
right  did  not  prevent  the  owner  of  the 
stream  from  conveying  to  the  railway  com- 
pany a  right  of*  way  across  the  stream.  The 
right  of  the  railway,  having  been  expressly 
acquired  from  the  owners  of  the  stream,  is 
equal  to  the  right  of  the  public  acquired  by 
usage  to  float  logs  down  the  river.  This 
conflict  of  rights  must  be,  if  possible,  recon- 
ciled. In  the  erection  of  Its  bridge  across 
the  stream  the  railway  should  be  required 
to  do  so  in  such  manner  as  to  leave  a  suf- 
ficient passage  uuder  the  bridge  for  the 
drifting  of  rafts  of  logs,  and  the  owners  of 
logs  are  not  entitled  to  the  exclusive  use  of 
the  surface  of  the  river  from  bank  to  bank, 
but  only  to  enough  space  to  enable  them  to 
get  through  conveniently  and  safely.  What 
would  be  a  fair  and  reasonable  adjustment 
of  these  relative  rights  is  a  question  for  the 
Jury. 

6.  The  plaintiffs  contend  in  this  instance 
that  they  had  been  led  to  make  th^ir  rafts 
of  the  width  that  they  were  made  by  state- 
ments of  certain  agents  of  the  railway  com- 
pany that  the  space  between  the  arches  of 
said  bridge  would  be  24  feet  wide,  and  would 
be  sufficient  to  admit  the  passage  of  rafts 
of  said  width.  These  declarations  were 
made  by  agents  of  the  railway  company  who 
had  no  connection  with  the  erection  of  the 
bridge,  and  were  objected  to  as  inadmissible 
to  bind  the  principal.  We  think  these  dec- 
larations were  inadmissible  and  were  prej- 
udicial to  the  defendant,  and  especially  so 
because  the  court.  In  his  charge  to  the  Jury, 
referred  to  such  declarations  and  treated 
them  as  binding  upon  the  railway.  These 
declarations  simply  amounted  to  loose  state- 
ments of  certain  agents  of  the  defendant, 
who  were  in  no  manner  connected  with  the 
construction  of  the  bridge  in  question,  and 
were  clearly  beyond  the  scope  of  their  agency. 

&  It  is  insisted  tliat  the  court  erred  in 


his  charge,  in  that  he  gave  In  full  and  in 
detail  the  contentions  of  the  plaintiffs  and 
the  grounds  upon  wliich  they  based  their  right 
to  recover,  and  failed  to  give  in  tlie  same 
manner  the  corresponding  grounds  of  de- 
fendant's contentions,  but  stated  generally 
that  the  defendant  denied  the  troth  of  the 
plaintiffs'  contentions.  It  is  well  settled  that 
in  all  cases,  in  stating  the  contentions  of 
the  parties,  the  contentions  of  each  should  be 
alike  fairly  stated.  Rous^  t.  State,  2  Ga. 
App.  184,  58  S.  E.  416.  The  court  specifically 
charged  the  contentions  of  the  plaintiffs  that 
the  Canoochee  river  was  navigable,  and  there- 
fore a  public  highway;  that  tlie  plalntiflSB, 
in  common  with  the  public,  had  acquired 
by  long  use  the  right  to  use  the  river  to 
fioat  rafts  of  timber  to  market;  and  that 
this  right  had  not  been  abandoned.  The  cor- 
responding contentions  of  the  defendant,  that 
the  Canoochee  river  was  not  a  navigable 
stream,  and  therefore  not  a  public  oommer- 
cial  highway,  and  that  the  public  had  never 
used  the  river  continuously  to  float  rafts 
of  logs  for  such  a  length  of  time  as  to  es- 
tablish any  prescriptive  right,  and  the  rail- 
way company  had  constructed  said  bridge 
in  such  manner  as  not  to  interfere  with  or 
obstruct  any  reasonable  use  of  the  river  by 
the  public,  or  by  the  plaintiffs  as  a  part  of 
the  public,  should  also  have  been  specifically 
given  in  charge. 

We  think  a  new  trial  should  be  granted  In 
this  case  because  of  errors  set  out  in  the 
third,  fourth,  and  fifth  divisions  of  this  opin- 
ion. 

Judgment  reversed. 

(US  va.  m) 

GARDNBR  v.  MONTAGUB  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Mardi 
12.  190a) 

1.  Wbit  of  ESbrob— Rbvibw— MonoN  to  Scr 
Aside  Verdict. 

Where  the  only  question  open  on  writ  of 
error  arises  on  the  denial  of  a  motion  to  set 
aside  a  verdict  as  contrary  to  the  evidence,  the 
evidence  is  to  be  regarded  as  on  a  demurrer 
thereto. 

2.  B.TECTMEWT— Evidence— Sufficiency. 

Evidence  in  ejectment  considered,  and  heU 
to  sustain  a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dii. 
vol.  17,  Ejectment,  {§  279-29&] 

8.  Wbit  of  Ebbob  —  Vebdict  —  Conclusive- 
ness. 

A  verdict  on  conflicting  evidence  approved 

by  the  trial  court  cannot  be  disturbed  on  writ 

of  error. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dir. 

vol.  do.  Appeal  and  Error,  H  3948-^950.1 

Error  to  Circuit  Court,  Middlesex  County. 

E2jectment  by  Thomas  Montague  and  an- 
other against  James  Gardner.  There  was  a 
Judgment  for  plaintifliB,  and  defendant  brings 
error.    Affirmed. 

Thos.  G.  Jones  and  H.  R.  Pollard,  for  plain- 
tiff in  error.  E^vans  &  Evans*  for  defendants 
in  error. 
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KBITH,  P.  This  was  an  action  of  eject- 
ment, brought  In  the  circuit  couvt  of  Middlesex 
county  by  Thomas  Montague  and  Lucy  Powell 
(who  was  Lucy  Montague),  heirs  at  law  of 
Thomas  H.  Montague,  deceased,  to  recover  a 
parcel  of  land  containing  52^  acres,  situated 
on  the  'island,'*  Isnown  as  *'Montague*s  Is- 
land.'* James  Gardner  was  made  defendant, 
and  upon  his  plea  of  not  guilty  a  Jury  found 
for  the  plaintiffs.  Gardner  moved  the  court  to 
set  aside  the  verdict,  but  the  court  denied  this 
motion,  entered  judgment  upon  the  verdict, 
and  a  writ  of  error  was  awarded  to  that 
judgment  by  this  court 

There  Is  no  question  made  here  as  to  the 
correctness  of  the  instructions  given  to  the 
jury  by  the  court  The  only  question  open  for 
our  consideration  arises  upon  the  motion  to 
set  aside  the  verdict  as  contrary  to  the  evi- 
dence, and  In  determining  that  question  the 
evidence  is  to  be  regarded  as  upon  a  demurrer 
to  the  evidence. 

The  plaintiffs  proved  in  support  of  their 
title  that  they  were  the  children  and  heirs 
at  law  of  Thomas  H.  Montague;  that  the 
land  In  dispute  was  conveyed  to  Thomas 
H.  Montague  by  two  deeds,  one  from  Philip 
Montague  and  wife,  and  one  from  Thomas  J. 
Montague.  That  from  Philip  Montague  and 
Frances  Montague,  dated  the  Ist  day  of 
January,  1813,  conveys  25  acres  of  land  by 
certain  metes  and  bounds.  The  second  deed 
is  dated  the  27th  of  February,  18G4,  in  which 
Thomas  J.  Montague  conveys  to  Thomas  H. 
Montague  as  follows:  **A11  his  interest  in  a 
certain  tract  piece,  or  parcel  of  land  Ijlng 
In  the  upper  part  of  Middlesex  county  on  the 
Rappahannock  river,  adjoining  the  lands  of 
Philip  Montague,  Mortimore  Bvans  and  Jos. 
O.  Eubank,  It  being  the  land  which  the  said 
Thos.  J.  Montague  heired  from  his  father, 
Thos.  H.  Montague,  deceased,  and  two  aunts, 
Melvlna  and  Nancy  Montague,  supposed  to 
contain  flfty-flve  acres,  be  the  same  more  or 
less  (the  Interest  being  one  half;  the  other 
half  owned  by  Robt  H.  Montague,  the  brother, 
and  by  him  conveyed  this  day  to  Philip 
Montague),  and  the  said  Thos.  J.  Montague 
doth  covenant  to  warrant  generally  the  title 
to  the  Interest  in  the  land  hereby  conveyed." 
It  appears,  therefore,  that  under  this  deed 
Thomas  H.  Montague,  the  ancestor  of  the 
plaintiffs, '  took  27%  acres,  which,  together 
with  the  25  acres  conveyed  by  the  deed  of  1843 
make  the  52%  acres  which  is  the  subject- 
matter  of  this  controversy. 

By  deed  dated  the  20th  of  October,  1832, 
£)dmond  H.  Montague  conveyed  to  Philip 
Montague  83  acres  of  land,  being  a  part  of 
Montague's  Island.  And  the  court  certifies 
that  the  land  conveyed  by  the  aforesaid  deeds 
was  all  the  land  owned  by  Thos.  H.  Montague 
and  Philip  Montague  on  what  was  known  as 
the  "Island"  or  "Montague  Island" ;  that  the 
only  dwelling  bouse  on  any  of  the  tracts 
aforesaid,  as  far  as  the  witnesses  knew,  was 
the  one  in  which  Philip  Montague  lived  at  the 
time  of  his  death,  and  the  one  in  which  Thos. 


H.  Montague  lived  until  A.  H.  Nleman,  the 
first  purchaser,  took  possession,  and  the  one  In 
which  all  subsequent  purchasers.  Including  the 
defendant  have  since  lived.  By  reference  to 
the  diagram  hereto  attached,  the  relation  of 
these  several  tracts  will  more  clearly  appear. 


The  25-acre  tract  convened  by  the  deed  of 
1843  lies  to  the  extreme  east ;  then  comes  the 
27%-acre  tract  convened  to  Thomas  H.  Mon- 
tague by  the  deed  of  1854;  to  the  west  of 
that  the  other  moiety  of  the  55  acres,  which 
the  deed  of  1854  recites  was  conveyed  to  Philip 
Montague ;  and  still  further  to  the  west  and 
bounded  by  the  lands  of  James  Watts,  appears 
the  Philip  Montague  tract  of  80  acres,  with 
the  dwelling  house  upon  it 

Gardner's  defense  was  as  follows:  He 
vouches  a  record  in  a  chancery  suit  brought 
by  one  Joseph  Percifull  v.  Thomas  H.  Mon- 
tague, the  Executor  of  Philip  Montague,  De- 
ceased, and  Others,  which  recites  that  In  the 
lifetime  of  Philip  Montague  he  and  Thomas 
H.  Montague  on  the  26th  day  of  May,  1854, 
executed  to  Robert  L.  Montague,  as  trustee, 
a  deed  conveying  certain  land  amounting  to 
80  acres  to  secure  a  debt  therein  named;  that 
at  the  time  of  his  death  Philip  Montague 
possessed  considerable  personal  estate  which 
passed  into  the  hands  of  his  executors,  and 
considerable  real  estate  which  passed  under 
the  terms  of  his  will  to  T.  H.  Montague, 
George  W.  Montague,  and  other  devisees; 
that  during  the  lifetime  of  Philip  Montague 
he  and  the  said  Thos.  H.  Montague  had  be- 
come Indebted  to  the  plaintiff,  and  the  prayer 
of  the  bill  la  that  the  accounts  of  the  execu- 
tors be  settled  and  an  inquiry  made  as  to  the 


872 


00  SOUTHBASTBRN  RBPORTER. 


(Vt. 


real  enfa^e  of  PbiUp  Montague '  and  Thomas 
H.  Montague  with  the  liens  upon  the  same 
and  their  priorities,  if  any  existed.  By  the 
deed  of  trust  referred  to  in  this  bill,  it  ap- 
pears that  Philip  Montague  and  Thomas  H. 
Montague  conveyed  to  Robert  L.  Montague 
the  parcels  of  land  situated  on  Montague's 
Island  which  passed  by  the  deed  of  the  27th 
of  February,  1854,  from  Thomas  J.  Montague 
to  Thomas  H.  Montague,  and  by  another  deed 
on  the  same  day  and  year  from  Robert  H. 
Montague  to  Philip  Montague,  and  also  a 
tract  of  land  situated  (m  the  same  island 
owned  by  Thomas  H.  Montague,  containing 
25  acres,  and  which  is  the  same  land  referred 
to  in  the  deed  of  1843  from  Philip  Montague 
to  Thomas  H.  Montague.  The  commissioner 
to  whom  the  cause  was  referred  took  evi- 
dence to  ascertain  the  lands  of  the  defend- 
ants, in  accordance  with  the  decree,  and  re- 
ported the  real  estate  left  by  Philip  Monta- 
gue to  be  107^  acres,  valued  at  $16  per 
acre,  which  is  without  doubt  tracts  Nos.  1 
and  2  on  the  diagram.  On  the  15th  of  April, 
1871,  the  circuit  court  of  Middlesex  confirm- 
ed the  report  of  the  commissioner,  and  direct- 
ed Robert  L.  Montague,  the  trustee  in  the 
deed  of  trust  from  Philip  and  Thomas  H. 
Montague,  to  sell  the  land  conveyed  in  the 
said  deed,  and  referred  to  in  the  commis- 
sioner's report,  and  which  appears  on  the 
plat,  as  we  have  seen,  as  tracts  Nos.  2,  3,  and 
4,  together  making  80  acres  of  land;  and  by 
the  same  decree  R.  L.  Montague  and  L.  0. 
Bristow  were  appointed  commissioners  to  sell 
the  lands  of  Philip  Montague,  which  consisted, 
as  we  have  already  said,  of  107^  acres  of  land, 
being  the  80-acre  house  tract,  and  the  27% 
acres  under  the  Robert  L.  Montague  deed  of 
trust  It  was  the  fact  th«it  this  tract  No.  2, 
containing  27%  acres,  which  passed  under 
the  deed  of  trust  to  Robert  L.  Montague,  and 
is  a  part  of  the  land  decreed  to  be  sold  by 
Montague  as  trustee,  was  also  embraced  in 
the  same  decree  and  directed  to  be  sold,  sub- 
ject, of  course,  to  the  deed  of  trust  by  the 
commissioners,  of  whom  Robert  L.  Montague 
was  one,  which  has  led  doubtless  to  much 
of  the'  confusion  that  appears  in  this  record. 

Robert  L.  Montague  reported,  as  trustee 
and  commissioner,  that  he  had  sold  the  house 
tract  of  80  acres  to  one  A.  H.  Nieman  for 
$1,000,  and  the  other  parcel  of  land,  belong- 
ing to  Philip  Montague,  containing  27% 
acres,  to  the  same  purchaser  for  $521.25. 
There  can  be  no  doubt,  we  think,  that  the 
land  embraced  in  this  report  comprises  ali 
the  lands  appearing  on  the  diagram  in  the 
name  of  Philip  Montague,  being  the  house 
tract  of  80  acres  and  the  adjoining  tract  of 
27%  acres,  making  together  107%  acres. 

That  sale  was  confirmed,  but  Nieman  fail- 
ed to  complete  the  purchase  by  paying  what 
was  due  by  him  into  court  Thereupon  the 
land  was  on  the  18tli  day  of  June,  1875,  re- 
sold, and  at  this  sale  James  W.  Fisher  be- 
came the  purchaser,  and  the  sale  was  con- 


firmed to  him  by  decree  of  the  ISth  of  June, 
1875. 

On.  the  24th  of  February,  1879,  Robot  T. 
Gardner  filed  his  petition  and  exhibits  there- 
with, from  which  it  appears  that  be  bad  be- 
come the  purchaser  of  Fisher's  interest  and 
on  the  28th  of  March,  1879,  a  decree  was  en- 
tered ^substituting  Gardner  as  purchaser  In 
the  stead  of  J.  W.  Fisher,  and  by  a  subse- 
quent decree  it  was  directed  that  a  deed 
should  be  made  to  Robert  T.  Gardner  upon 
payment  in  full  of  the  balance  due  upon  the 
land.  On  the  23d  of  August  1882,  Robert 
McCandlish,  as  commissioner  in  the  chancery 
cause  of  Percifull  v.  Montague,  reciting  that 
Robert  T.  Gardner  had  paid  in  full  for  the 
land,  conveys  to  him,  with  special  warranty 
of  title,  "that  certain  tract  or  parcel  of  land 
in  the  said  cause  mentioned  called  and  known 
as  the  Island,  and  containing  about  107  acres^ 
it  being  sold  in  gross  and  not  by  the  acre. 
This  is  the  land  of  which  Philip  Montague 
died  seised  and  posseted,  and  lies  in  the  up- 
per part  of  Middlesex  county  on  Rappahan- 
nock river." 

From  Robert  T.  Gardner,  grantee  of  Robert 
McCandlish,  the  possession  and  such  title  as 
he  had  passed  through  Augustln  Garrett; 
Fleming,  and  others  to  James  Gardner,  the 
plaintiff  in  error. 

Recurring  again  to  the  plat,  and  recalling 
the  several  deeds  which  have  been  set  forth* 
it  seems  certain  that  the  land  in  oontroveray 
is  composed  of  the  two  tracts  of  25  and  27% 
acres,  and  that  the  107%  acres  which  passed 
by  the  deed  of  Robert  McCandlish  to  Robert 
T.  Gardner  comprises  the  80-acre  house  tract 
and  the  27%  acres,  both  of  which  appear  In 
the  name  of  Philip  Montague. 

The  defendant  has  not  shown  a  legal  title 
to  the  land  he  claims.  His  defense  must 
therefore  rest  upon  his  possession  under 
claim  or  color  of  title.  He  contends  that  a 
mistake  was  made  in  the  description  In  his 
deed.  That  may  be  so,  but  that  question 
was  submitted  to  the  Jury,  and  they  have 
found  against  that  contention.  He  claims 
that,  without  respect  to  his  paper  title,  his 
possession  has  been  such  as  to  give  him  full 
protection.  That  question  was  also  fairly 
submitted  to  the  Jury,  and  its  decision  was 
against  him. 

The  court  correctly  Instructed  the  jury 
"that  if  they  shall  believe  from  the  evidence 
that  the  defendant,  or  those  under  whom  he 
claims,  have  been  in  actual,  exclusive,  open, 
notorious,  and  hostile  possession  of  the  land 
in  the  declaration  mentioned  under  a  color  or 
claim  of  right  for  15  years  next  before  the 
institution  of  this  suit  then  they  must  find 
for  the  defendant" 

Now,  conceding  that  the  defendant  was  in 
under  a  claim  or  color  of  right  let  us  look 
for  a  moment  to  the  proof  as  to  the  other  req- 
uisites set  forth  in  this  instruction. 

The  court  certifies  as  among  the  tects  prov- 
ed *'that  A.  H.  Nieman  ezerdsed  acts  U 
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ownership  and  took  possession  of  all  tbat 
part  of  tbe  land  situated  on  tbe  Island,  which 
is  conunonly  known  as  the  'Island'  or  'Mon- 
tague's Island,'  from  Powell's  line  on  the  east 
to  Watts'  line  on  the  west,  and  from  the 
Rappahannock  river  on  the  north  to  Mud 
creek  on  the  south;  that  T.  H.  Montague  gave 
up  the  place  when  Nieman  came  into  posses- 
sion, moved  away,  and  never  afterwards  liv- 
ed upon  the  premises;  that  Jas.  W.  Fisher, 
R.  T.  Gardner,  Augustin  Garrett,  Fleming, 
and  the  defendant,  subsequent  purchasers  of 
the  land,  all  occupied  the  same  house,  Garrett 
by  tenants,  after  their  respective  purchases, 
and  exercised  ownership  over  all  the  land; 
that  there  were  some  small  log  bouses  on  the 
land  in  dispute,  in  which  the  tenants  of  the 
said  purchasers  lived;  that  R.  T.  Gardner 
built  some  small  houses  on  the  same  land, 
which  he  rented  to  oystermen ;  that  the  pos- 
session of  the  said  land  by  all  the  afore- 
said purchasers  was  open,  uninterrupted,  and 
notorious;  that  the  defendant  did  not  know 
how  much  land  was  in  the  tract  when  he 
purchased  of  Fleming,  but  did  know  the  land 
occupied  by  R.  T.  Gardner  and  others,  and 
knew  it  had  been  sold  in  gross,  and  thought 
he  was  buying  the  whole  tract  and  according- 
ly took  possession  of  it  all;  that  Thos.  H. 
Montague  came  on  the  premises  when  his 
wife  died  and  selected  a  spot  for  her  grave, 
and  said  to  the  witness  who  was  helping  to 
bury  his  wife,  *Bury  me  here  when  I  die; 
this  is  all  the  land  I  have  here,'  the  burying 
ground  being  on  tbe  house  tract" 

If  the  Jury,  upon  that  evidence,  had  found 
for  the  defendant,  under  all  the  circumstan- 
ces disclosed  in  this  case,  it  might  be  that 
we  could  not  have  disturbed  its  verdict ;  but 
the  Jury,  under  proper  instructions,  saw  fit  to 
find  for  the  plaintiff,  and  the  only  question 
for  us  to  decide  is  whether  or  not  the  evidence 
in  the  record  is  so  conclusive  in  favor  of  the 
defendant  as  not  to  support  the  verdict  of  the 
jury,  when  viewed  as  upon  a  demurrer  to 
evidence. 

The  possession  of  the  purchasers  was,  un- 
der the  certificate  of  facts,  "open,  uninterrupt« 
ed,  and  notorious."  It  may  have  been  open, 
uninterrupted,  and  notorious,  and  yet  not  ex- 
clusive or  hostile.  It  may  very  well  have 
been  that  it  was  land  of  little  value,  and  that 
the  acts  of  ownership  exercised  by  the  de- 
fendant and  those  under  whom  he  claims  were 
permissive,  and  not  adverse.  But  it  is  not 
for  us  to  speculate  or  to  indulge  in  conjecture. 
What  the  law  requires  is  plain,  and  it  is 
equally  plain  that  the  proof  does  not  measure 
up  to  the  standard  prescribed  by  law.  The 
Jury,  with  the  whole  case  before  them,  under 
proper  instructions,  decided  all  the  contro- 
verted questions  in  favor  of  the  plaintiff. 
Their  verdict  was  approved  by  the  trial  court, 
and  cannot  be  disturbed  upon  a  writ  of  error. 

Affirmed. 

CARDWELL,  J.,  absent 


(63  W.  Va.  684) 
STATB  ex  rel.  LILLY  et  aL  v.  OABTBB  et  aL 

(Supreme  Court  of  Appeals  of  West  Vir^nia. 
March  8,  190a) 

1.  Appeai/— Moot  Questions— Review. 

Moot  questions  or  abstract  propositions,  tha 
decision  of  which  would  avail  nothing  in  the 
determination  of  controverted  rights  of  persons 
or  of  property,  are  not  properly  cognizable  by 
a  court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Brror,  f  8122.] 

2.  Same— DisicissAL. 

If,  pending  writ  of  error  to  a  Judgment 
awarding  mandamus  commanding  the  appoint- 
ment of  certain  election  commiasionera,  the  elec- 
tion has  been  held,  and  the  alleged  right  involv- 
ed has  thereby  ceased  to  exist  the  writ  of  error 
will  be  diamifised. 

[Ed.  Note.— For  caaea  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §  8122.] 

(Syllabus  by  the  (Dourt) 

Error  from  Circuit  Court  Mercer  County. 

Application  by  the  state,  on  the  relation  of 
H.  A.  Lilly  and  others,  against  El  B.  Charter 
and  others,  for  writ  of  mandamus.  From  an 
order  granting  the  writ  defendants  bring  er- 
ror. 'Dismissed. 

Harold  A.  Bltz,  for  plaintiffs  in  error. 

BOBINSON,  J.  A  writ  of  mandamus  was 
sought  and  obtained  April  17,  1906,  compel- 
ling respondents,  the  mayor  and  council  of 
the  city  of  Bluefield,  to  appoint  certain  com- 
missioners for  an  election  in  said  municipal- 
ity to  be  beld  on  the  first  Tuesday  in  May 
of  that  year.  To  the  Judgment  awarding 
such  writ  of  mandamus  this  writ  of  error  was 
prayed  and  awarded  April  20,  1906.  It  is 
therefore  to  be  observed  that  the  election  at 
which  said  commissioners  were  to  serve  has 
long  since  been  held,  ^he  determination  of 
the  controversy  at  this  date  could  have  no 
vitality.  It  would  avail  nothing  to  any  of  the 
parties.  It  could  not  have  bearing  upon,  or 
affect  the  manner  of  holding  such  election,  or 
the  result  thereof.  When  the  date  of  that 
election  passed,  rights  in  relation  to  the  hold- 
ing thereof  also  passed  out  of  substantial 
existence.  Time  has  caused  the  questions  in- 
volved to  be  mere  abstract  propositions  or 
moot  questions. 

This  case  Is  therefore  controlled  by  State  v. 
Lambert  52  W.  Va.  248,  48  S.  E.  176»  where- 
in it  is  held,  upon  reason  and  eminent  author- 
ity, that  we  cannot  decide  moot  questions  or 
abstract  propositions,  the  decision  of  which 
would  avail  nothing  in  the  determination  of 
controverted  rights  of  persons  or  of  property. 
That  case  was  quite  analogous  to  this,  and  it 
is  there  further  held:  "If,  pending  a  writ  of 
error  to  a  Judgment  of  a  circuit  court  award- 
ing a  peremptory  writ  of  mandamus  com- 
manding the  clerk  of  a  municipal  corporation 
to  place  the  name  of  the  plaintiff,  as  a  candi- 
date for  office,  on  the  official  ballot  to  be 
voted  for  in  an  election  to  be  held  in  such  cor- 
poration, the  election  has  been  held,  and  the 
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alleged  right  Involved  bas  ceased  to  ezist* 
the  writ  of  error  will  be  dismissed."  In  brief, 
the  Jurisdiction  of  a  court  can  be  invoked  to 
determine  only  matters  that  are  live  and  that 
affect  existing  rights  of  parties — rights  that 
mean  something  to  litigants. 

Being  precluded,  as  aforesaid,  from  con- 
sideration of  questions  now  determined  by 
lapse  of  time,  it  remains  only  for  us  to  say 
that  the  writ  of  error  must  be  dismissed,  and, 
upon  authority  of  the  caae  cited,  without 
costs. 


(63  W.  Va.  696) 

HULINGS  V.  JONES  et  aL 

(Supreme  Ooort  of  Appeals  of  West  Virginia. 
March  8,  1908.) 

1.  Pabtnebshif  —  Actions    bbtwkbn    Pabt- 
NERs— JuaisDicnoN. 

The  circuit  court  of  the  county  in  which 
partnership  property  is  located  and  one  of  the 
partners  is  found  has  jurisdiction,  at  the  suit 
of  the  other  partner,  to  wind  up  the  partner- 
ship and  administer  its  assets,  although  the  par- 
ties to  the  suit  may  be  nonresidents  of  the  state. 

2.  Admiralty— JuBiSDicTioN— Property    Em- 
ployed ON  Navigable  Waters. 

A  court  of  admiralty  has  no  jurisdiction  to 
determine  the  equitable  title  or  conflicting  claims 
to  such  partnership  property,  although  it  con- 
sists of  a  steamboat  and  attendant  barges  em- 
ployed in  commerce  upon  navigable  waters  of 
the  United  States. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Admiralty,  f  100.] 

'^.  Partnership  — At;nON8    Between    Part- 

ners— Jurisdiction. 

Such  circuit  court  is  not  without  jurisdic- 
tion, in  a  suit  to  wind  up  the  business  relating 
to  such  i^roperty,  to  adjudicate  a  claim  for  dam- 
ages agamst  the  firm,  although  such  claim  may 
arise  out  of  a  maritime  contract,  when  such  ad- 
judication is  a  necessary  incident  to  winding 
up  the  partnership  business. 

[£M.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partnership,  H  739,  740.] 

4.  Costs— Secubect  fob  Payment— Waiveb. 

Where  in  such  suit  the  plaintifiTs  nonresi- 
dence  is  suggested,  and  security  for  costs  de- 
manded, but  the  case  proceeds  without  such  se- 
curity being  given  or  objection  by  the  defendant, 
the  demand  for  such  security  is  presumed  to 
have  been  waived. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  H  631-636.] 

6.  Receivebb  —  Effect  of  Appointment  on 

Vested  Rights. 

It  is  a  general  rule  that  the  appointment 
of  a  receiver  does  not  affect  vested  rignts  or  in- 
terests of  third  persons  in  the  property  which 
is  the  subject  of  the  receivership,  or  disarrange 
the  order  of  priority  of  existing  liens,  particu- 
larly when  the  lienors  have  not  been  made  par- 
ties to  the  suit,  nor  intervened,  nor  asked  any 
relief  therein. 

[EM.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  42,  Receivers,  §§  13^-144.] 

6.  Same— Expenses  of  Rbceivebship  —  Pbi- 

OBiTY  OF  Lien. 

But  if  the  receivership  is  necessary  to  pre- 
serve the  property  from  destruction  and  waste 
in  order  to  conserve  the  interests  of  those  who 
may  succeed  in  establishing  their  superior  right 
or  title,  such  property  is  nrst  liable  for  the  re- 
ceivership expenses,  including  the  allowance  to 
the  receiver  for  his  services. 

[E3d.  Note.— For  cases  in  point  sea  Gent  Dig. 
?ol.  42*  Receivers,  §S  279-2&.] 


7.  Wbit  of  Ebbob  —  Rxtiew  —  Aooounts  of 
Receivbb. 

Where  in  such  suit  the  accounts  of  the  re- 
ceiver have  l)een  audited  by  a  cenmiissioner  and 
allowed  by  the  court  and  the  disbursements  and 
expenses  of  the  receiver  are  supported  by  evi- 
dence, this  court  will  not  interfere  therewith, 
unless  it  clearly  appears  the  discretion  of  the 
court  below  has  been  abused. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3822,  401&-4018.] 

8.  Receivers  —  Accounting  —  Ssbvice^    of 

GOUNSEL. 

Where  the  services  of  counsel  are  required 
by  such  receiver,  such  counsel  may  be  retained 
by  him  without  previous  authority  &om  the 
court  and  their  fees,  when  allowed  bj  the 
court  constitute  part  of  the  receiverslup  ex- 
penses, to  be  paid-  prior  to  other  liena  upon  the 
property. 

SSd.  Note.— For  cases  in  point  sso  Gent  Dig. 
42,  Receivers,  U  279-282.] 

9.  Same— IvpBOVEMENTS. 

Where  one  whose  title  to  personal  {property 
is  being  litigated  in  a  pending  suit  obtains  pos- 
session thereof  upon  order  of  another  court 
and  voluntarily  makes  improvements  thereon,  he 
will  not,  as  a  general  rule,  upon  restoring  such 
property  to  the  lumds  of  the  receiver,  be  allowed 
compensation  for  such  improvements. 
(Syllabus  by  the  Gourt) 

Appeal  from  Glrcuit  Gourt,  Wood  Gounty. 

Bill  by  H.  B.  HuliKigB  against  George  F. 
Jones  and  another.  From  the  decree,  de- 
fendants appeal.    Affirmed. 

L.  R.  Via,  for  appellants.  J.  W.  Yander- 
vort  and  Reese  Blizzard,  for  appellee. 

MILLER,  J.  The  circuit  court  of  Wood 
county,  January  18,  1905,  upon  bill  filed  by 
H.  B.  Hulings  against  George  F.  Jones,  his 
partner,  and  one  CHara  Darlington,  repre- 
senting that  there  was  great  danger  of  loss 
and  destruction  thereof,  appointed  G.  D.  Dot- 
son  special  receiver  of  all  the  property  of 
said  partnership,  including  the  steamer  Gllf- 
ton  with  its  attendant  barges.  By  the  order 
of  his  appointment  said  receiver  was  author- 
ized to  carry  out  the  several  contracts  of  car- 
riage referred  to  in  the  bill,  after  entering 
into  bond  in  the  penalty  of  $15,000,  which 
bond  was  given,  and  the  receiver  took  charge 
of  the  property  accordingly.  Hulings,  Jones, 
and  Darlington  were  citizens  and  residents 
of  Pennsylvania.  The  bill  and  the  contracts 
exhibited  therewith  show  that  oki  August  18, 
1004:,  through  Darlington,  Hulings  &  Jones 
purchased  in  Pennsylvania  the  steamboat 
Glifton,  the  legal  title  thereto  and  the  in- 
surance thereon  being  taken  in  the  name  of 
Darlington,  who  advanced  to  them  H,000  for 
the  purchase,  to  be  repaid  Ihi  three  years  in 
quarterly  installments,  with  interest,  when 
the  legal  title  to  said  steamboat  and  all  pa- 
pers relating  thereto  were  to  be  tamed  over 
to  Hulings  &  Jones,  to  whom  Darlington 
leased  said  steamer  for  said  three  years  at 
an  annual  rental  of  one  dollar;  that  the 
agreement  of  partnership  between  Hulings 
and  Jones,  made  at  the  same  time,  but  not 
reduced  to  writing  until  December  19,  1901, 
after  referring  to  the  contract  with  Darling- 
ton, among  other  things  provided  that  the 


W.Va.) 


HULINGS  T.  JONE& 


STB 


parties  thereto  thereby  agreed  to  associate 
themselves  together  for  mutual  profit  In  the 
business  of  transporting  freight  and  passen- 
gers to  and  from  various  points  on  the  Alle- 
gheny, Monongahela,  and  Ohio  rivers,  the 
partnership  to  continue  during  the  life  of 
the  parties  thereto,  or  until  terminated  by 
60  days*  notice  by  the  one  so  desiring  of  his 
intention  to  withdraw  therefrom,  said  con- 
tract also  providing  for  division  of  losses  and 
profits,  and  that,  "whein  the  legal  title  to  the 
steamboat  GUfton  or  any  surplus  of  insur- 
ance money  is  turned  over  to  the  parties 
hereto  by  O'Hara  Darlington,  said  steamboat 
and  papers  or  surplus  of  Insurance  money 
shall  be  part  of  the  copartnership  assets,  if 
the  copartnership  Is  then  in  existence,  but 
If  not,  they  shall  belong  to  the  parties  hereto 
as  teloants  In  common";  that  at  the  time  of 
making  said  partnership  agreement  certain 
contracts  of  affreightment  had  been  entered 
Into  by  said  firm — ^the  most  important  with 
the  Holcomb-Lobb  CJompany  for  transportation 
of  210,000  cross-ties,  another  relating  to  tow- 
ing of  certain  barges  from  Pittsburg  td  Pa- 
ducah,  Ky. — ^whlch  the  bill  alleged  were 
profitable  contracts,  and  to  reap  the  profit 
therefrom  promptness  was  inecessary;  that 
in  the  execution  of  the  last-mentioned  con- 
tract the  plaintiff,  who  had  been  made  mas- 
ter and  put  in  charge  of  said  vessel,  left 
Pittsburg,  bound  for  Paducah,  late  In  De- 
cember, 1904,  and  proceeded  with  his  tow  as 
far  as  Parkersburg,  where,  on  account  of  the 
ice  In  the  river,  he  was  compelled  to  tie  up 
until  navigation  should  again  opeb;  that 
after  reaching  Parkersburg  he  received  let- 
ters from  his  partner,  Jones,  and  from  Dar- 
lington, the  first  notifying  him  of  default  by 
the  firm  In  payment  of  interest  to  Darlington 
on  said  $4,000,  and  that,  as  Darlitogton  had 
given  notice  that  he  considered  his  agreement 
with  the  firm  canceled  and  of  his  intention  to 
seize  the  Clifton,  he  had  taken  it  upon  him- 
self to  notify  all  with  whom  the  firm  had 
been  doing  business  that  the  partnership  re- 
latiotQ  had  ceased,  the  latter,  in  reference  to 
default  In  payment,  not  of  interest,  but  of 
rent  due  under  the  lease  contract,  notifying 
him  that  the  rights  of  the  firm  under  the 
lease  had  been  forfeited,  and  to  Immediately 
vacate  said  steamboat  The  bill  also  charged 
that  the  cause  of  action  partly  arose  in 
Wood  county,  that  the  defendant  Jones  was 
then  located  within  said  county,  and  that 
the  property  in  charge  of  the  firm  was  also 
located  within  the  jurisdiction  of  said  court 
Process  was  duly  executed  upon  Jones  in 
Wood  county,  and  an  order  of  publication 
duly  awarded,  published,  amd  posted  as  to 
Darlington  as  a  nonresident  defendant  The 
prayer  of  the  bill  was  for  appointment  of  a 
receiver,  carrying  out  of  said  contracts  of 
carriage,  settlement  of  the  partnership  ac- 
counts, dissolution  and  winding  up  of  the 
partnership,  amd  for  an  injunction.  On  Jan- 
uary 24,  1905,  a  petition  was  presented  by 
the  special  receiver  to  the  judge  in  vacation 


for  authority  to  Issue  receiver's  certificates, 
or  to  borrow  not  exceeding  $3,500  to  carry 
out  the  contracts  and  conduct  the  business  of 
said  partnership,  and,  notice  of  the  moti<n 
therefor  having  been  served  upon  Jones  akid 
Darlington,  the  latter  appeared  thereto  and 
tendered  their  demurrer  to  the  bill,  and  Dar- 
lington his  plea  to  the  jurisdiction.  Upon  ar- 
gument the  judge,  being  of  opinion  that  he 
could  not  consider  the  plea  or  demurrer  la 
vacation,  refused  to  then  act  thereon,  but, 
being  of  opinion  that  the  bill  presented  a 
prima  facie  case,  ordered  that  the  receive* 
be  authorized  to  borrow  said  sum  for  the 
purpose  stated,  to  be  repaid  out  of  funds 
coming  into  his  hands  by  reason  of  said  busi- 
ness. Jones,  March  30, 1905,  filed  his  answer 
to  the  bill.  While  it  contains  charges  of  re* 
crimination  against  Hulings  of  drunkenness, 
denies  the  profitableness  of  the  contracts  as 
alleged  in  the  bill,  and  charges  particularly 
that  the  contract  for  carrying  cross-ties  will 
be  unprofitable  and  result  in  bankruptcy  to 
the  firm  and  its  individual  members,  yet 
there  is  no  denial  of  the  partnership  agree- 
ment, nor  of  the  fact  that  said  contracts  were 
eaitered  into  by  said  firm,  and  that  the  no- 
tices were  given  Hulings  by  Jones  and  Dar- 
lington substantially  as  alleged  in  the  bill. 
In  May,  1905,  Darlington  instituted  a  libel 
proceeding  against  Hulings  &  Jones  in  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  West  Virginia  to  have 
adjudicated  in  a  court  of  admiralty  his  right 
and  title  to  the  steamboat  Clifton  and  its 
attendant  property  under  his  contract  with 
them  of  August  18,  1904,  and  therein  caused 
said  property  to  be  seized  by  the  marshal  of 
said  district.  The  order  of  the  court  provid- 
ed that  said  property  should  be  placed  by  the 
marshal  in  the  hands  of  said  Dotson  as  spe- 
cial custodian  thereof,  which  was  done.  On 
hearing  in  said  district  court  It  was  adjudg- 
ed that  the  said  libelant,  by  virtue  of  his 
said  contract,  bad  only  an  equitable  mort- 
gage on  said  property,  not  cognizable  in  a 
court  of  admiralty,  and  this  judgmemt  was, 
upon  writ  of  error  obtained  by  Darlington, 
aflEbrmed  by  the  United  States  Circuit  Court 
of  Appeals;  and  the  marshal  of  said  dis- 
trict, in  conformity  with  the  order  of  the  dis- 
trict court,  was  ordered  to  restore  to  the  re- 
ceiver said  steamboat  and  paraphernalia,  to- 
gether with  all  funds  in  his  hands  arising 
from  use  thereof  upon  authority  of  orders 
entered  in  said  proceeding,  and  the  petltiom 
of  said,  libelant  was  dismissed.  Darlington 
filed  no  answer  to  the  bill  until  March  21, 
1906,  after  the  final  adjudication  against  him 
in  said  federal  court  In  this  answer  he  ad- 
mits execution  of  the  contract  betw^n  him- 
self aiDd  Hulings  &  Jones,  avers  Ignorance  of 
the  contracts  of  carriage  by  said  firm,  char- 
ges that  in  addition  to  said  $4,000  he  had  ad- 
vanced to  said  firm  $16,000  to  equip  said 
steamer,  and  for  such  advancements  had  ac- 
cepted the  firm's  notes.  It  is  therein  further 
averred  that  he  is  entitled  to  recover  said 
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$20,000,  wltili  Interest,  and  that  be  "invokes 
the  Jurisdiction  of  this  court  to  secure  unto 
this  respondent  the  payment  of  tlie  said  sums 
of  money,  or  so  much  thereof  as  the  proper- 
ties belotaging  to  the  firm  of  Hulings  &  Jones, 
together  with  the  accrued  interest  thereon, 
as  may  be  realized  by  a  sale  of  said  proper- 
ties"; and  the  prayer  of  said  answer  is  that 
it  may  be  considered  in  a  spirit  of  equity, 
and  such  general  and  specific  relief  granted 
him  as  to  a  court  of  equity  may  seem  proper, 
and  that  he  may  recover  said  sums  of  money, 
with  interest  and  costs.  On  March  30,  1906, 
on  petition  of  the  receiver,  sale  of  the  Clifton 
atad  her  paraphernalia  was  decreed,  without 
objection  by  any  party  to  the  suit  Pursuant 
to  this  decree  said  property  was  sold  for 
$6,000  April  21,  1906,  and  said  sale  confirmed 
by  decree  of  April  28,  1906.  Such  being  the 
state  of  the  proceedings  and  the  pleadings, 
the  circuit  court  by  decree  of  April  28,  1906, 
after  confirming  said  sale  of  the  steamer,  by 
consent  of  all  parties  to  the  suit,  referred 
the  cause  to  Commissioner  A«  G.  Patton  to 
ascertain,  first,  all  property  of  said  firm  at 
the  Institution  of  the  suit  aiod  since^  its 
kind,  character,  disposition,  and  value;  sec- 
ond, all  liens  against  the  same,  their  kind, 
character,  and  priority,  the  creditors  of  said 
firm,  and  the  nature  and  amounts  of  their 
debts;  third,  to  settle  the  accounts  of  the  re- 
ceiver, ascertain  a  reasonable  compensatioin 
for  his  services  and  those  of  his  attorneys, 
and  any  other  matter  deemed  necessary  by 
the  parties  or  the  commissioner.  After  a 
large  amount  of  depositions  and  proofs  had 
been  taken  and  filed  before  the  commissioner 
upon  the  various  matters  committed  to  him, 
he  made  up  and  filed  his  report  December  15, 
1906,  to  which  there  were  a  liumber  of  ex- 
ceptions filed  by  Hulings,  by  Dotson,  special 
receiver,  by  Blizzard  and  Vandervort,  his 
attorneys,' by  Darlington  and  Jones,  and  by 
the  Holcomb-Lobb  Company,  all  of  which  ex- 
ceptions were  by  final  decree  of  December  22, 
1906,  overruled,  and  said  report  in  all  things 
confirmed.  Darllmgton  and  Jones  alone  have 
appealed,  and  in  their  petition  assign  some 
33  grounds  of  error,  most  of  which  are  whol- 
ly without  merit,  and  have  imposed  a  useless 
and  unnecessary  burden  upon  this  court.  We 
will  not  undertake  to  consider  them  sepa- 
rately. 

The  Jurisdiction  of  the  court  is  challenged 
upon  two  grounds:  First,  that  the  plaintiff 
and  defendants  at  the  institution  of  the  suit 
were  all  citizens  of  Pennsylvania,  and  the 
cause  of  action  did  not  arise  In  Wood  coun- 
ty; second,  that  the  contracts  of  partner- 
ship and  of  affreightment  were  all  maritime 
contracts,  cognizable  only  in  a  court  of  ad- 
miralty^ The  first  proposition  is  answered 
by  the  state  (section  1,  c  123,  Code  1899 
[Code  1906,  S  3794])  prqviding  that- "any  ac- 
tion at  law  or  suit  in  equity,  except  where  it 
is  otherwise  specially  provided,  may  here- 
after be  brought  in  the  circuit  court  of  any 
county*    ^    ^    *    if  it  be  against  a  nonreal- 


dent  of  the  state,  wherein  he  may  be  found  or 
may  have  estates  or  debts  due  him."  The 
bill,  as  we  have  seen,  alleged  the  nonresl- 
dence  of  the  defendants,  that  Jones  was  with- 
in the  county  of  Wood;  and  that  the  part- 
nership property  was  located  there.  We  do 
not  know,  of  course,  to  what  the  plea  to  the 
Jurisdiction,  not  shown  by  the  record,  relat- 
ed, except  by  inference  from  arguments  here. 
On  the  question  of  the  maritime  character  of 
the  contracts  this  point  was  by  the  federal 
court,  as  we  have  seen,  adjudged  against 
Darlington  so  far  as  his  right  under  his  con- 
tract there  involved  was  concerned ;  and  up- 
on the  same  principle,  Hulings  and  Jones  be- 
ing only  equitable  owners  of  the  steamer, 
an  admiralty  court  would  have  no  Jurisdic- 
tion to  try  their  rights.  The  Eclipse,  135  U. 
S.  599,  10  Sup.  Ct.  873,  34  L.  Ed.  269;  The 
Robert  R.  Kirkland  (D.  C.)  92  Fed.  407. 
With  respect  to  the  contracts  of  affreight- 
ment, there  is  no  pleading  putting  in  issue 
any  matter  of  law  or  fact  relating  to  them. 
The  contract  of  towage,  which  was  being 
executed  when  the  receiver  was  appointed, 
was  fully  executed  by  him,  and  the  money 
brought  into  court  for  distribution.  The  con- 
tract with  the  Holcomb-Lobb  Company  was 
never  executed.  It  is  true  that  company  pre- 
sented before  the  commissioner  a  claim  for 
damages  for  breach  thereof,  and,  being  folly 
proven,  and  no  evidence  being  offered  against 
it,  it  was  allowed  as  a  general  debt  against 
the  firm  under  the  order  of  reference.  The 
allowance  of  this  claim,  like  other  general 
debts,  was  but  a  necessary  incident  in  the 
closing  up  of  the  partnership  business,  of 
which  a  court  of  equity  in  the  administration 
of  partnership  assets  lias  complete  Jurisdic- 
tion. Besides  this,  after  having  pleaded  want 
of  Jurisdiction,  Darlington  filed  iiis  answer 
and  petition,  as  we  have  seen,  in  which  he 
specifically  hivoked  the  Jurisdiction  of  the 
court,  thereby  waiving  the  question  of  Juris- 
diction as  to  parties  and  the  subject-matter 
of  the  suit  Moreover  neither  the  demurrer 
nor  the  plea  to  the  Jurisdiction  was  ever  in 
fact  filed  in  court  They  were  tendered  in 
vacation,  and  noted  as  filed  in  the  vacation 
order;  but,  never  having  been  filed  in  court* 
the  court  was  not  thereafter  obliged  of  its 
own  motion  to  consider  them. 

Another  error  assigned  is  the  failure  of 
the  court,  after  suggestion  of  the  nonresl- 
dence  of  the  plaintiff,  to  dismiss  the  bill  on 
failure  of  the  plaintiff  to  give  security  for 
costs.  We  do  not  find  this  suggestion  made 
upon  the  record  otherwise  than  by  a  paper 
copied  into  the  record,  signed  by  counsel  for 
Jones,  suggesting  the  nonresldence  of  the 
plaintiff.  But  if  the  suggestion  had  been 
made  upon  the  record,  as  the  case  thereafter 
proceeded  without  security  being  given  or  ob- 
jection by  the  defendant,  the  demand  for  such 
security  is  presumed  to  have  been  waived. 
Enos  V.  Stansbury,  18  W.  Va.  477.  The  re- 
quirement of  security  for  costs  under  section 
2^  6  138^  Ck>de  1899  [Code  1906^  i  4120],  may 
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be  waived,  and  sach  waiver  may  be  presum- 
ed from  defendant's  conduct  Dean  t.  Can- 
non, 37  W.  Va.  12a,  16  S.  E.  444. 

As  the  order  of  reference  was  made  by 
agreement  of  counsel,  and  the  commissioner 
appointed  made  up  and  filed  his  report,  which 
by  decree  jwas  in  all  respects  confirmed,  we 
see  no  other  points  of  error  deserving  to  be 
noticed  except  those  arising  upon  the  excep- 
tions of  Darlington  and  Jones.  The  matters 
reported  by  the  commissioner  to  which  these 
exceptions  relate  are:  That  the  total  re- 
ceipts from  the  conduct  of  the  business  and 
the  sale  of  the  partnership  property  by  the 
receiver  amounted  to  $8,353.50,  out  of  which 
he  was  allowed  by  way  of  credits  for  actual 
disbursements  for  labor  and  material,  includ- 
ing employment  of  other  steamers  to  assist, 
$3,097.18,  leaving  a  balance  in  the  hands  of 
the  receiver  of  $4,356.32.  That  in  addition 
to  these  credits  the  commissioner  reported, 
as  expenses  Incurred  by  the  receiver  which 
should  be  paid  out  of  the  funds  In  his  hands, 
first,  the  bills  Incurred  as  special  receiver  for 
labor  and  supplies,  aggregating  $837.04 ;  sec- 
ond, like  bills  ^  incurred  while  acting  under 
order  of  the  federal  court,  aggregating  $472.- 
91;  third,  additional  debts  incurred  by  ^e 
receiver  while  acting  under  the  United  States 
marshal,  aggregating  $228.90— malting  $1,- 
538.88.  That  the  commissioner  on  the  evi- 
dence before  him  also  allowed  the  receiver 
for  his  services  $758,  and  to  Vandervort  and 
Blizzard  as  his  counsel  $511.70  and  $125,  re- 
spectively, which  allowances,  added  to  the 
indebtedness  incurred  by  the  receiver,  aggre- 
gate $2,933.58,  to  be  paid  out  of  said  balance 
in  priority  to  all  other  liens  or  debts,  leav- 
ing a  balance  of  only  $1,422.74  to  apply  upon 
the  debt  of  Darlington  under  his  contract 
of  August  18,  1904,  adjudged  by  the  federal 
court  to  be  ah  equitable  mortgage,  reported 
by  said  commissioner  as  the  first  Hen  upon 
said  fund,  subject  to  said  receivership  ex- 
penses and  allowances. 

There  were  several  exceptions  by  Darling- 
ton and  Jones  to  the  commissioner's  report. 
The  first  Is  that,  as  the  commissioner  rightly 
reported,  and  the  court  rightly  decreed  in 
confirmation  thereof,  that  Darlington's  equi- 
table mortgage  constituted  a  specific  lien  on 
the  partnership  property,  the  same  should 
have  been  protected  against,  and  not  sub- 
ordinated to,  the  exTpenses  incurred  by  the 
receiver ;  second,  that  the  allowances  to  Van- 
dervort and  Blizzard  for  counsel  fees  In  the 
case  of  Darlington  against  the  steamer  Clif- 
ton in  admiralty  should  not  have  been  al- 
lowed; third,  that  the  allowance  to  the  re- 
ceiver of  the  claim  of  Hulings  for  labor  per- 
formed for  the  receiver  was  improper; 
fourth,  that  the  allowance  of  expenses  in- 
curred by  the  receiver  while  acting  under  the 
order  of  the  admiralty  court  was  improper. 
The  three  last  grounds  of  exception  are  in- 
volved in  the  first,  and  all  depend  for  their 
solution  upon  the  question  whether,  in  a  case 
like  thlB,  a  specific  lien  by  mortgage  on  part- 


nership property  such  as  Involved  here  may 
be  subordinated  to  expenses  of  the  receiver- 
ship. In  the  court  below  the  Holcomb-'Lobb 
Company,  by  exception  to  the  commission? 
er's  report,  denied  priority  of  Darlington's 
mortgage  as  against  general  creditors  of  said 
firm,  for  want  of  registration  under  the  fed- 
eral admiralty  law,  and  for  want  of  recorda- 
tion under  state  law.  The  appellees  also 
make  this  point  against  the  validity  and  pri- 
ority of  the  lien  of  Darlington.  But  we  do 
not  think  the  point  fairly  arises.  The  legal 
title  to  the  property  was  in  Darlington.  He 
was  the  registered  owner  of  the  vessel,  and 
we  think  the  commissioner  rightly  reported, 
and  the  court  rightly  decreed,  his  lien  valid 
and  entitled  to  priority  over  the  claims  of 
generfil  creditors. 

Will,  then,  this  lien  be  protected  against 
expenses  incurred  by  the  special  receiver? 
This  court  has  decided  in  Seller  v.  Manu- 
facturing Co.,  60  W.  Va.  208,  40  S.  E.  547, 
that  where  stockholders  and  creditors  of  an 
insolvent  corporation,  other  than  a  creditor 
by  trust  lien  covering  all  the  real  estate  of 
such  corporation,  procure  the  appointment  of 
a  special  receiver  of  its  property,  such  trust 
lien  will  be  protected  against  indebtedness 
created  by  such  q;)ecial  receiver.  And  it  is 
the  general  rule  that  the  appointment  of  a 
receiver  does  not  affect  vested  rights  or  in- 
terests of  third  persons  in  the  property  which 
is  the  subject  of  the  receivership,  or  disar- 
range the  order  of  priority  of  existing  liens. 
Kam  V.  Iron  Co.,  86  Va.  754,  11  8.  B. 
431;  Bank  v.  Textile  Co.,  104  Va.  84,  51 
S.  E.  155;  Makeel  v.  Hotchkiss,  190  IlL  311, 
60  N.  E.  524,  83  Am.  St  Rep.  131 ;  Alderson 
on  Receivers,  831.  .  But  this  general  rule  is 
not  without  exception.  It  was  properly  ap- 
plied by  this  court  in  the  Seller  Case,  first, 
because  the  trust  lien  creditor  was  not  a  par- 
ty to  the  suit,  had  not  joined  with  the  plain- 
tiffs, or  come  in  afterwards  asking  any  relief ; 
second,  because  the  decree  of  sale  of  the 
property,  being  a  consent  decree,  was  only 
of  the  equity  of  redemption,  that  is,  subject 
to  the  lien  of  the  deed  of  trust  creditor.  It 
was  held  in  that  case  that  it  was  not  proper 
nor  within  the  power  of  the  court,  after  the 
term  at  which  this  decree  was  entered  had 
ended,  to  set  it  aside  and  direct  sale  of  the 
property  free  from  all  liens,  and  subject  the 
proceeds  of  the  corpus  to  the  expenses  and 
liabilities  of  the  receivership.  One  of  the 
exceptions  to  the  general  rule,  as  firmly  es- 
tablished as  the  rule  itself,  is  that,  where  a 
receiver  is  appointed  at  the  instance  and  for 
the  benefit  of  lien  creditors,  and  charged  with 
the  duty  of  operating  the  property  for  their 
advantage,  all  proper  charges,  expenses,  and 
liabilities  incurred  incident  to  the  receiver- 
ship are  held  to  be  a  first  charge,  not  only 
on  the  current  earnings,  but  also  on  the 
corpus  of  the  estate.  Mlltenberger  v.  Logans- - 
port,  106  U.  S.  286,  1  Sup.  Ct  140,  27  L.  Ed. 
117;  Kneeland  v.  L.  &  T.  Co.,  136  U.  a  89, 
10  Sup.  Ct  950,  34  L.  Ed.  879;   Kneeland  v. 
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Luce,  141  n.  S.  491,  12  Sup.  Ct.  32,  85  L.  Bd. 
830;  Cake  ▼.  Mohun,  104  U.  S.  311,  17  Sup. 
Ct.  100,  41  li.  Bd.  447;  Makeel  v.  Hotcbklss, 
Bupra;  Beck  with  t.  Carroll,  56  Ala.  12;  Rail- 
road Co.  V.  Thornton,  105  Ala.  225,  16  South. 
699.  In  the  leading  case  of  Makeel  v.  Hotch- 
kiss,  supra,  the  court  did  not  regard  it  nec- 
essary to  consider  the  extent  of  the  power 
of  a  court  of  equity,  when  it  takes  possession 
by  a  receiver  of  property  or  business  involved 
in  litigation  and  carries  on  such,  to  make  the 
expenses  of  the  receivership  a  lien  upon  such 
property  superior  to  prior  liens.  The  exer- 
cise of  that  power  in  the  case  of  operation  of 
railroads  and  other  property  impressed  with 
a  public  interest  was  referred  to.  But  the 
court  said:  *'It  seems,  also,  that  the  same 
doctrine  has  been  applied  in  some  cases  to 
property  of  a  different  character,  used  in  the 
business  of  private  individuals  or  corpora- 
tions, where  the  expenses  of  the  receivership 
appeared  to  be  necessary  to  preserve  the 
property  from  destruction  or  waste,  and  in 
conserving  the  interests  of  those  who  might 
succeed  in  establishing  their  superior  right 
or  title."  For  this  latter  view  the  Alabama, 
Virginia,  and  federal  cases  referred  to  above 
are  cited  and  reviewed.  The  principle  was 
not  applied  in  that  case,  because  the  owner  of 
the  mortgage  lien  was  not  a  party  to  the  re- 
ceivership suit,  and  only  the  equity  of  redemp- 
tion was  involved,  tind  by  an  independent 
suit  the  lien  had  been  foreclosed  by  him. 
The  pertinent  suggestion  was  made  in  that 
case  also  that  there  had  been  no  controversy 
in  the  receivership  suit  as  to  the  mortgage 
lien,  but  only  as  to  the  ownership  of  the  eq- 
uity of  redemption. 

In  the  case  at  bar  Darlington  was  made  a 
party  defendant,  and,  although  originally  de- 
nying jurisdiction  of  the  court,  subsequently 
came  in  by  answer  and  petition,  invoking 
Jurisdiction,  with  prayer  for  special  relief. 
The  property  was  partnership  property,  nec- 
essarily involved  in  a  suit  to  wind  up  and 
settle  the  partnership  business.  A  receiver 
was  absolutely  necessary,  under  the  circum- 
stances shown,  to  care  for  and  preserve  the 
property,  all  subject  to  the  dangers  incident 
to  navigation.  Something  also  must  be  im- 
puted to  the  knowledge  by  Darlington  of  the 
hazardous  character  of  his  contract,  of  the 
transient  nature  of  the  property,  and  of  the 
uncertain  ^terprise  upon  which  the  partner- 
ship was  about  to  embark.  Jones  and  Dar- 
lington, by  their  conduct  and  their  notices  to 
Hullngs,  rendered  dissolution  of  the  partner- 
ship inevitable  and  necessary — a  case  particu- 
larly calling  for  interference  of  a  court  of 
equity  and  appointment  of  a  receiver.  Mo- 
Mahon  v.  McCleman,  10  W.  Va.  419;  Wood 
V.  Wood,  50  W.  Va,  670,  40  S.  B.  416.  In 
Beckwith  v.  Carroll,  supra,  it  was  held  that, 
"when  it  becomes  the  duty  of  a  court  of  equi- 
ty to  take  property  under  its  own  charge 
through  a  receiver,  the  property  becomes 
properly  chargeable  with  the  necessary  ex- 
penses Incurred  In  taking  care  of  and  savins 


it,  including  the  allowance  to  the  receiver 
for  his  services.**  In  Railroad  Co.  ▼.  Thorn- 
ton, supra,  it  was  decided  that  ''a  receiver 
who  is  appointed  in  a  suit  pending  between 
the  landlord  and  the  lessee  of  a  hotel,  and  is 
given  'authority  to  conduct  and  run  the  hotel, 
and  for  tliat  purpose  to  make  such  purchases 
as  may  be  necessary,'  no  provisions  being 
made  by  the  court  for  him  to  raise  money, 
has  implied  authority  to  purchase  necessary 
supplies  on  credit;  and  the  debt,  behig  prop 
erly  proved  under  order  of  the  court,  consti- 
tutes a  proper  charge,  first,  on  the  income  of 
the  property,  and  then  on  the  estate  itself." 
The  greater  part  of  the  expenses  incurred  by 
the  receiver  in  this  case  relate  to  the  care  and 
preservation  of  the  corpus  of  the  property,  to 
which  alone  Darlington  could  look  for  satis- 
faction of  his  lien.  A  large  portion  of  these 
expenses  accrued  pending  his  litigation  with 
Hullngs  and  Jones  in  the  federal  court  The 
receivership,  as  is  too  often  the  case,  proved 
disastrous  to  partners  and  creditors;  bat  the 
court  was  without  power,  except  by  the  band 
of  its  receiver,  to  admhilster  and  conserve  the 
property.  The  plaintiff  substantially  prevail- 
ed in  the  purposes  of  the  suit  It  appears 
from  the  record  he  is  insolvent;  and,  if  the 
court  could  impose  costs  upon  him,  it  would  be 
unavailing.  If  the  court  was  without  poww  in 
such  cases  to  charge  the  expenses  of  the  re- 
ceivership on  the  property,  the  innocent  officer 
of  the  court  would  have  to  bear  the  loss. 
If  such  was  the  law  of  receivership,  no  one 
could  be  found  willing  to  accept  the  impor- 
tant office.  The  amount  of  the  receivership 
expenses  and  charges,  compared  with  the 
amount  realized  from  the  business  and  from 
the  proceeds  of  sale  of  the  property,  impresses 
us  with  the  notion  that  many  of  the  expenses 
were  unnecessarily  incurred.  The  commis- 
sioner, realizing  this,  disallowed  many  of  the 
expehse  charges  of  the  receiver,  scaled  his 
claim  for  services  about  one-third,  and  cut  in 
two  the  bills  presented  for  counsel  fees.  The 
claim  of  the  receiver  for  services,  and  of  his 
attorneys  for  counsel  fees,  as  allowed,  were 
each  supported  by  evidence  before  the  com- 
missioner. The  court  below,  in  confirming  his 
report,  regarded  the  allowances  reasonable. 
We  cannot  say  they  were  not  so,  and  it 
is  not  our  province  therefore  to  interfere. 
Kam  V.  Iron  Co.,  supra;  Cake  v.  Mohun, 
supra ; ,  2  High  on  Receivers,  729. 

Connected  with  the  exception  to  the  allow- 
ance of  counsel  fees,  it  is  urged  that  employ- 
ment of  counsel  by  the  receiver  was  without 
leave  or  authority  of  the  court  Where  such 
services  are  required,  counsel  may  be  retain- 
ed, and  the  assets  in  the  hands  of  the  receiver 
made  liable  for  their  fees  when  allowed  by 
the  court  Alderson  on  Receivers,  833.  Such 
allowances  constitute  part  of  the  receivership 
expenses,  to  be  paid  hi  proper  cases  prior  to 
other  liens  upon  the  property.  Railroad  Co. 
V.  Wilson,  118  U.  S.  86,  6  Sup.  Ct  991,  30  K 
Bd.  110. 

Another  exception  relates  to  the  altowance 
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of  the  claim  of  the  Holcomb-Lobb  Company. 
As  this  claim  can  under  no  circumstances  be 
reached  by  the  fund  for  distribution,  and 
as  It  was  supported  by  proper  evidence  and 
no  evidence  was  offered  to  the  contrary,  we 
think  It  was  properly  allowed  by  the  commis- 
sioner and  the  final  decree. 

With  respect  to  the  allowance  by  the  com- 
missioner of  the  claim  of  Hullngs,  employed 
by  the  recelrer,  there  seems  to  be  no  good 
reason  why,  if  he  rendered. services  as  the 
record  shows,  his  claim  should  not  be  paid, 
like  that  of  any  other  servant,  as  a  part  of 
the  receivership  expenses.  The  services  of 
some  one  were  required. 

Another  point  of  error  is  the  disallowance 
of  Darlington's  daim  for  improvements  to 
the  boat  and  barges  while  in  his  possession 
under  order  of  the  federal  court  The  com- 
missioner reported  adversely  to  this  claim,  on 
the  ground  that  these  Improvements  were  vol- 
untarily made  without  order  or  authority  of 
the  court,  with  full  notice  of  the  adverse 
claims  of  the  partnership  and  the  social  cred- 
itors in  litigation.  Where  under  like  circum- 
stances Improvements  are  made  to  real  estate, 
no  allowance  will  be  made  thorefor.  Davis  v. 
Settle,  43  W.  Va.  17,  28,  41,  26  S.  S.  557; 
Keister  v.  Cubine,  101  Va.  76a  45  8.  B.  285. 
We  see  no  reason  why  the  same  rule  should 
not  be  applied  In  case  of  Improvements  to 
personal  estate. 

With  this  consideration  of  all  meritorious 
points  of  error,  we  are  of  (pinion  to  affirm 
the  decree. 


<r4  w.  Va.  1) 

BEU^  V.  WHITBSBUfc 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  S,  1908.) 

SFBomo   Perfobmancb  —  Saub  or   Land  — 

Obal  Contract. 

It  is  well  settled  that  an  oral  contract  for 
the  sale  of  land  will  not  be  specifidally  enforced 
in  eanity  unless  such  contract  is  admitted  or  es- 
tablished by  full,  clear,  and  convincing  evidence. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  H  387-389.] 

(Syllabus  by  the  C>>art) 

Appeal  from  Circuit'  Court,  Randolph 
County. 

Bill  b;'  Samantha  Bell  against  B.  W.  White- 
selL  Decree  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Cunningham  &  Stallings,  for  appellant. 
Dail^  &  Bowers,  for  appellee. 

McWHORTER,  J.  This  was  a  suit  by 
Samantha  Bell  against  E>  W.  Whitesell  filed 
in  the  circuit  court  of  Randolph  county  for 
the  qpedflc  performance  of  an  oral  contract 
for  the  purchase  by  the  plaintiff  of  a  lot  of 
one  acre  of  land  in  said  county.  The  bill 
alleged  that  plaintiff,  through  her  husband, 
Oeorge  H.  Bell,  began  negotiations  with  said 
Whitesell  to  purchase  from  him  said  one  acre 
of  land;  that  Whitesell  and  Bell  went  upon 
the  land,  and  made  the  agreement  of  sale; 


that  said  Whitesell  Insisted  that  the  property 
was  worth  $60,  but  If  plaintiff  would  permit 
a  condition  in  the  deed  restricting  and  pro- 
hibiting the  sale  of  intoxicating  liquors  upon 
the  property  he  would  accept  $50,  to  which 
plaintiff  agreed;  that  Whitesell  then  caused 
the  lot  to  be  surveyed  by  L  T.  Kile,  and 
placed  plaintiff  in  possession  of  the  lot  with 
the  understanding  that  she  would  cause  to  be 
left  with  his  brother,  Harmon  Whitesell,  a 
check  for  the  cash  payment  agreed  upon  and 
that  she  did  cause  a  check  to  be  left  with 

said  Harmon  for  the  sum  of  $ ;    that 

Whitesell  was  then  to  execute  to  her  a  deed 
for  said  property  free  from  all  incumbrances 
exc€a;)t  said  restriction,  and  to  contain  certain 
privileges  thereinafter  set  forth;  that  de- 
faidant  returned  the  check  with  a  refusal  to 
comply  with  his  contract  and  to  execute  a 
deed  for  the  reason  set  forth  in  his  letter  of 
October  22,  1904,  wherein  he  states:  **!  saw 
my  lawyer,  and  I  thought  it  best  not  to  sell 
the  Idt  as  it  might  cause  me  more  trouble 
than  I  could  get  for  it;"  that  plaintiff  had 
gone  into  possession  of  said  lot  and  made 
improvements  thereon,  and  at  no  time  had 
relinquished  her  purchase  or  given  up  posses- 
sion; that  she  still  was  in  possession;  that 
under  the  agreement,  when  she  was  placed 
in  possession,  she  was  to  have  the  right  of  a 
road  through  the  other  lands  of  said  Whitesell 
to  the  county  road,  and  that  she  was  to  have 
the  use  of  a  spring  on  his  land  just  above 
said  one  acre  lot  without  charge  for  either  of 
said  privileges ;  and  filed  with  her  bill  a  copy 
of  the  survey  made  of  said  lot,  and  prayed 
for  a  decree  compelling  cfpeciflc  performance 
on  the  part  of  defendant  by  conveying  the 
same  to  her  as  well  as  for  the  right  of  way 
to  the  county  road  from  said  lot,  and  the 
use  of  the  eprlng  above  and  near  said  lot; 
and  upon  the  payment  of  the  purchase  money 
by  plaintiff  and  the  refusal  of  defendant  to 
make  such  deed  that  the  court  appoint  a 
special  commissioner  to  execute  the  same,  and 
for  general  relief. 

Defendant  filed  a  demurrer  to  said  bill, 
which  was  overruled.  The  defendant  then 
filed  his  answer  denying  all  the  material  al- 
legations of  the  bill;  denying  that  he  had 
sold  to  the  plaintiff  the  lot  of  land  described 
In  the  bill  or  any  other  lot  of  land,  or  that 
he  had  put  plaintiff  in  possession  of  said  land 
as  a  purchaser  or  otherwise  under  any  con- 
tract for  the  sale  of  the  same,  or  that  he 
allowed  her  to  take  possession;  and  denied 
that  she  had  made  any  improvements  thereon. 
Defendant  admitted  that  there  were  at  one 
time  negotiations  between  him  and  George  H. 
Bell,  the  husband  of  plaintiff,  looking  to  the 
sale  of  a  lot  of  ground  by  him  to  the  said 
Bell,  and  while  respondent  did  at  one  time, 
as  shown  by  the  letter  filed  with  plaintiff's 
bill,  offer  to  sell  to  said  6.  H.  Bell  a  lot  of 
one  acre  of  land,  no  sale  was  ever  made  under 
such  offer,  and  said  offer  specified  no  particu- 
lar acre  of  land  that  would  be  sold;  that, 
while  it  was  true  that  an  acre  of  land  was 
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nm  off  or  surveyed  pending  negotiations  be- 
tween respoDdeht  and  G.  H.  Bell,  said  acre 
was  never  sold  to  G.  H.  Bell  or  Samantba 
Bell,  and  neither  of  them  was  ever  put  in 
possession  thereof;  that  on  the  day  the  sun^ 
was  made,  or  the  following  day,  before  re- 
spondent left  the  neighborhood  of  the  land 
for  his  home  In  Grant  county,  he  expressly 
And  positively  told  said  Bell  that  he  (respond- 
ent) was  in  doubt  whether  or  not  he  would 
sell  the  parcel  of  land,  and  that  Bell,  Instead 
of  claiming  that  he  had  already  bought  the  lot, 
recognized  the  fact  that  he  had  not  done  so, 
and  tLBked  respondent  to  let  him  know  as 
soon  as  he  had  determined  the  question 
whether  he  (Bell)  could  have  the  lot,  which 
information  respondent  promised  to  give  him 
as  soon  as  he  finally  determined  the  question^ 
and  in  accordance  with  this  promise  he  wrote 
the  letter  to  Bell  of  October  22,  1904,  filed 
with  plaintiff's  bill. 

Depositions  were  taken  and  filed  in  the 
cause  which  was  finally  heard  on  the  2l8t 
of  November,  1906,  when  the  court  found  the 
issue  for  the  defendant,  and  dismissed  plain- 
tiff's bill  with  costs,  from  which  decree  the 
plaintiff  appealed,  and  says  the  court  erred  in 
not  decreeing  specific  performance  of  said 
contract  The  evidence  taken  and  filed  in  the 
cause  is  very  confiicting,  and  falls  to  establish 
on  the  part  of  the  plaintiff  any  definite  or 
certain  contract  for  the  sale  of  the  lot  The 
negotiations  were  altogether  between  G.  H. 
Bell,  husband  of  plaintiff,  and  the  defendant 
Bell  claims  to  have  been  placed  In  possession 
of  the  lot,  and  to  have  made  hnprovements 
thereon.  Touching  the  possession,  in  his  tes- 
timony, Bel]  states  in  answer  to  the  question, 
*'You  may  state  whether  you  still  have  posses- 
sion of  that  lot  or  parcel  of  land?"  "I  have 
been  on  it  every  month  or  ever}*  few  days." 
As  to  the  improvements  made  by  him  he 
states  in  his  testimony,  when  asked  what  he 
had  done  on  the  property,  *'I  cut  laurel  and 
chopped  up  a  right  smart  stuff  around  there, 
cut  brush,"  and  said  **I  cleaned  up  a  place  to 
build  me  a  house,  but  the  railroad  company 
has  destroyed  it  now."  On  cross-examination, 
said  he  had  not  inclosed  the  lot  by  fence  or 
otherwise,  and  when  asked  what  amount  of 
work  he  did  on  the  lot  he  said  he  had  "cleaned 
it  off  a  right  smart,  maybe  30x50  feet,"  and 
that /he  had  worked  there  the  beBt  end  of  a 
day.  Another  witness,  William  McGinnis, 
who  lived  near  to  the  property*,  was  asked, 
"What  improvements  did  Mr.  Bell  make  on 
the  lot  during  the  time  you  resided  at  Lanefs- 
ville,"  and  answered,  "He  cut  and  removed 
some  laurel  in  the  lower  comer  of  the  lot 
May  have  burnt  some,  attempted  to  bum 
some  anyhow.  I  saw  the  smoke  there." 
This  is  about  the  extent  of  the  hnprovements 
made  by  Bell  on  the  property.  McGinnis  fur- 
ther testifies  that  Bell  was  woricing  for  him 
at  whatever  he  had  for  him  to  do,  and  that 
Bell  had  some  talk  with  him  about  the  pur- 
chase of  said  land,  and  further  testified  as 
foltows:    ''Q.  Please  state,  aa  well  aa  yon 


recollect  what  was  said  1^  Mr.  Ben  to  joo 
about  this  purchase?  A.  Well,  be  goc  off 
from  work  one  day  for  to  do  some  improve- 
ments on  this  land,  and  to  go  Into  details  of 
what  he  said  I  can't  remember.  Q.  What 
exphmation,  if  any,  did  he  make  to  yoo  about 
his  going  to  work  on  this  land  at  the  time 
he  asked  to  get  off?  A.  His  explanation  was* 
as  I  understand,  that  as  he  had  some  douibt 
about  getting  a  title  to  this  land,  and  he 
wanted  this  labor  to  hold  as  a  claim  so  that 
he  could  sue  for  a  deed.**  Mr.  Kile,  the  sur- 
veyor testifies  as  to  a  conversation  between 
Geo.  H.  Bell  and  the  defendant  He  says  lie 
supposed  there  was  a  sale  because  th^  were 
having  the  work  done  (meaning  the  sorvej- 
ing),  but  he  has  no  definite  recollection  con- 
ceraing  it 

When  defendant  left  for  his  home  In  Grant 
county,  the  trade  had  not  been  consummated. 
Defendant  had  not  fully  decided  to  sell  the 
lot,  but  was  to  inform  Bell  when  be  ooncloded 
whether  he  would  let  him  have  it  or  not ;  and 
on  the  22d  day  of  October,  1904,  defendant 
wrote  the  letter  of  that  date,  filed  as  an 
exhibit  with  plaintilTs  bUl,  which  letter  con- 
tains defendant's  ultimatum  when  he  says: 
*'I  saw  my  lawyer,  and  I  thought  it  best  not 
to  sell  the  lot  as  it  might  cause  me  more 
trouble  than  I  could  get  for  it"  Defendant 
seemed  to  be  of  the  impression,  which  was 
probably  well  founded,  that  Bell  want^  the 
lot  to  use  for  a  place  to  sell  intoxicating 
drinks,  and  Bell  said  he  would  take  it  with  a 
restriction  or  prohibition  of  that  kind  as  he 
said  he  did  not  want  it  for  that  purpose; 
but  says  in  his  testimony  that  he  told  defend- 
ant he  "would  give  him  |60,  and  not  make 
it  (the  deed)  in  that  way."  Defendant  was 
not  sure  that  he  could  make  a  restriction  of 
that  sort  that  could  be  enforced,  so  he  with- 
held his  decision  as  to  selling  to  him  until  he 
returned  home,  and  was  to  let  him  know  when 
he  made  up  his  mind,  and  the  letter  of  the 
22d  of  October,  190i,  declining  to  sell  was  the 
result 

It  is  well  settled  that  an  oral  contract  for 
the  sale  of  land  will  not  be  specifically  en- 
forced in  equity  unless  such  contract  is  ad- 
mitted or  established  by  full,  clear,  and  con- 
vincing evidence.  See  Knight  v.  Knight  51 
W.  Va.  518,  41  S.  B.  905;  McOuUy  v.  McLean, 
48  W.  Va.  625,  37  &  B.  559;  Boggs  v.  Bot- 
kin.  32  W.  Va.  506,  9  S.  B.  891,  5  L^  R.  A. 
245 ;  Plunkett  v.  Bryant  101  Va.  814,  45  &  E. 
742.  And  in  Gallagher  v.  Gallagher,  31  W. 
Va.  9,  SyU  point  1,  5  8.  B.  297,  it  is  held: 
"In  a  suit  by  the  purchaser  for  the  spedlle 
execution  of  a  parol  contract  for  the  sale  of 
land,  the  plaintiff  must  establish  the  contract 
alleged  hi  his  bill  by  a  clear  preponderance 
of  evidence.  If  the  evidence  Is  conflicting, 
and  It  is  not  clear  that  a  contract  was  in 
fact  made,  the  court  should  dismiss  the  bill." 
See,  also,  Developement  O).  v.  Thomborg,  46 
W.  Va.  99,  83  S.  B.  108. 

The  chrcuit  court,  in  the  light  of  all  the  evi* 
denoe  in  the  cause^  rightly  ooncladed  that 
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tbe  plaintiff  had  failed  to  establish  such  a  con- 
tract of  sale  as  could  by  a  court  of  equity  be 
spedflcal^  enforced,  and  tbe  decree  is  af- 
filmed. 


(64  W.  Va.  5) 

QUESENBERRY  ▼.  WOOD  et  al. 

<8upreme  Court  of  Appeals  of  West  Virginia. 

Marcli  3,  1908.) 

1.  Biixs  AND  Notes— Action— Declabatio!?. 

In  a  declaration  upon  a  promissory  note 
seeking  to  hold  irregular  indorsers,  whose  names 
were  found  on  the  back  of  the  note  upon  its  de- 
livery to  the  payee,  as  original  promisors,  a 
failure  to  allege  a  promise  to  pay  renders  the 
declaration  bad  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  7,  Bills  and  Notes,  {  1455.] 

2.  Same— IBBEOULAB  Indobsebs. 

The  fact  that  the  maker  and  irregular  in- 
dorsers  on  such  pa^r  are  sued  thereon  jointb 
in  an  action  of  debt  is  sufficient  to  show  that  the 
plaintiff  has  elected  to  hold  such  indorsers  as 
original  promisors. 
(SylUbus  by  the  Court) 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  George  O.  Quesenberry  against 
L  T.  Wood  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded. 

McGinnls  &  Hatcher,  for  plaintiffs  in  error. 
R.  F.  Dunlap,  tor  defendant  in  error. 

McWHORTER,  J.  George  O.  Quesenberry 
brought  his  action  of  debt  in  the  circuit  court 
of  l^aleigh  county  against  I.  T.  Wood,  J.  D. 
Campbell,  and  J.  A.  Walker,  ML  D.,  and  filed 
his  declaration  as  follows:  **Geo.  O.  Quesen- 
berry complains  of  I.  T.  Wood,  J.  D.  Camp- 
bell, and  J.  A.  Walker,  M.'D.,  who  have  been 
duly  summoned,  of  a  plea  that  they  render 
to  the  said  plaintiff  tbe  sum  of  $481  which 
they  owe  to  the  said  plaintiff,  and  from 
him  unjustly  detain.  And  thereupon  the  said 
plaintiff  says  that  heretofore,  to  wit,  on  the 
1st  day  of  June,  1896,  at  the  county  afore- 
said, the  said  I.  T.  Wood  by  his  certain  writ- 
ing, the  date  whereof  is  the  day  and  year 
last  aforesaid,  promised  to  pay  to  the  order 
of  M.  D.  Walker,  90  days  after  date,  the 
sum  of  $150  for  value  received.  The  said 
note  at  the  time  and  place  of  the  making  of 
the  same  and  the  delivery  to  tbe  said  M.  D. 
Walker  was  indorsed  on  the  back  thereof  as 
follows:  'J.  D.  Campbell.  J.  A.  Walker,  M. 
D.'  And  afterwards  was  further  indorsed: 
*I  assign  the  within  note  to  Geo.  O.  Quesen- 
berry without  recourse.  [Signed]  M.  D. 
Walker.'  And  on  the  back  thereof  Is  also 
indorsed  the  following  credits:  *Nov.  6,  1896, 
credit  by  cash  $34.00.  Dec.  7,  by  cash  $25.00. 
Dec.  29, 1897,  credit  by  cash  $50.00.'  And  the 
said  plaintiff  further  says  that  heretofore,  to 
wit,  on  the  1st  day  of  June,  1896,  at  the  coun- 
ty aforesaid,  the  said  1.  T.  Wood,  by  his  other 
two  certain  writings,  the  date  of  each  where- 
of is  the  day  and  year  last  aforesaid,  promis- 
ed to  pay  to  the  order  of  M.  D.  Walker  four 
and  five  mouths,  respectively,  after  date 
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thereof,  the  further  sum  of  $300,  to  wit,  $150 
in  each  note,  for  value  received,  and  at  the 
time  of  the  making  and  executing  and  de- 
livering of  the  said  notes  by  the  said  I.  T. 
Wood  to  M.  D.  Walker  the  same  were  indors- 
ed on  the  back  thereof  *J.  D.  Campbeir  and 
'J.  A.  Walker,  M.  D.,'  and  that  afterwards 
each  of  tbe  said  notes  were  further  Indorsed 
as  follows:  1  assign  the  within  note  to  Geo. 
O.  Quesenberry  without  recourse.  [Signed] 
M.  D.  Walker.'  And  the  said  plaintiff  fur- 
ther says  that  heretofore,  to  wit,  on  tbe  1st 
day  of  June,  1896,  at  the  county  aforesaid, 
the  said  I.  T.  Wood,  by  his  certain  other 
writing,  the  ,  date  whereof  is  the  day  and 
year  last  aforesaid,  promised  to  pay  to  the 
order  of  M.  D.  Walker,  six  months  after 
date  thereof,  the  further  sum  of  $140  for 
value  received,  and  that  at  the  time  the  said 
note  was  delivered  by  the  said  I.  T.  Wood 
to  M.  D.  Walker  that  the  same  was  Indorsed 
on  the  back  thereof,  *J.  p.  Campbell'  and  *J. 
A.  Walker,  M.  D.' ;  and  that  since  the  time 
of  the  delivery  of  the  same  to  the  said  M. 
D.  Walker  it  has  been  further  indorsed  as 
follows:  'I  assign  the  within  note  to  Geo. 
O.  Quesenberry  without  recourse.  [Signed] 
M.  D.  Walker.'  Which  said  last-mentioned 
note,  together  with  the  three  others  herein- 
above described,  after  deducting  the  payments 
made  on  the  first-mentioned  note  as  herein- 
above set  forth,  amounts  to  the  said  sum  of 
$481  first  above  demanded,  and  each  and  all 
of  the  said  four  notes  are  now  held  and  own- 
ed by  the  said  Geo.  O.  Quesenberry,  the  plain- 
tiff herein,  as  the  assignee  of  M.  D.  Walker. 
Nevertheless  the  said  I.  T.  Wood,  J.  D.  Camp- 
bell,  and  J.  A.  Walker,  M.  D.,  although  often 
requested  so  to  do,  have  not  as  yet  pnid  the 
said  sum  of  $481  first  above  demanded,  or 
any  part  thereof,  to  the  said  plaintiff,  or  to 
the  said  M.  D.  Walker,  his  assignor,  or  to 
either  of  them,  or  to  their  order,  but  hath 
hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses,  so  to  do,  to  the 
damage  of  the  said  plaintiff  $500.  And  there- 
fore he  sues."  The  declaration  was  filed  at 
November  rules,  1906,  accompanied  by  the 
affidavit  of  the  plaintiff  Quesenberry  under 
section  46  of  cbapter  125  of  the  Code  of  18U9 
[Code  1906,  S  3866],  and  common  order  enter- 
ed, and  at  Deceml>er  rules  common  order  was 
confirmed.  On  the  11th  day  of  April,  1907. 
the  defendants  J.  A.  Walker  and  J.  D.  Camp- 
bell demurred  to  plalntlff*s  declaration,  which 
being  considered  was  overruled.  The  defend- 
ant J.  A.  Walker  tendered  his  aflldavit  us 
required  to  set  aside  the  office  Judgment, 
which  was  filed,  and  said  defendant  entered 
his  plea  of  nil  debet,  and  the  defendant  J. 
D.  Campbell  tendered  his  plea  of  nil  debet 
to  the  filing  of  which  plaintiff  objected  for 
the  reason  that  Campbell  had  not  filed  the 
required  affidavit  to  set  aside  the  office  Judg- 
ment, which  objection  was  sustained  and  the 
plea  refused,  and  the  said  defendant  except- 
ed to  the  ruling  of  the  court.  The  plaintiff 
waived  a  Jury,  as  did  also  the  defendant  J. 
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A.  Walker,  and  by  agreement  the  case  was 
submitted  to  the  court  In  lieu  of  a  Jury.  The 
defendants  J.  D.  Campbell  and  I.  T.  Wood 
(vere  called  and  their  default  entered,  and 
the  court  proceeded,  in  lieu  of  a  jury,  to  try 
the  issue  as  to  J.  A.  Walker,  and  found  the 
issue  in  favor  of  the  plaintifiC,  and  that  he 
was  entitled  to  recover  of  the  defendants  in 
the  action,  after  allowing  all  credits,  pay- 
ments, and  set-offs  to  which  the  defendants 
or  any  of  them  were  entitled,  the  sum  of 
$813.80;  and  the  defendants  moved  the  court 
to  set  aside  its  finding  as  contrary  to  the 
evidence  and  to  grant  them  and  each  of  them 
a  new  trial,  which  motion  was  Qverruled  and 
the  defendants  excepted,  when  the  court  en- 
tered Judgment  in  favor  of  the  plaintiff 
against  all  the  defendants  for  the  said  sum 
of  $813.80,  with  legal  interest  thereon  until 
paid,  and  his  costs.  The  defendants  were 
given  leave  to  prepare  a  formal  bill  of  ex- 
ceptions to  the  several  rulings  and  opinions 
of  the  court  so  excepted  to  within  30  days 
from  the  adjournment  of  the  term  of  court, 
but  no  bill  of  exceptions  appears  in  the  rec- 
ord. The  defendants  J.  A.  Walker,  M.  D., 
and  J.  D.  Campbell  obtained  a  writ  of  error 
and  supersedeas,  and  assigned  as  error  the 
overruling  of  defendants'  demurrer  and  the 
motion  to  set  aside  the  finding  and  grant  a 
new  trial. 

It  will  be  observed  that  there  are  four  sev- 
eral notes  declared  upon  and  all  made  and 
indorsed  precisely  in  the  same  way,  as  ap- 
pears from  the  declaration.  Two  of  the 
notes  are  declared  on  together,  which,  while 
it  may  be  sufficient,  is  not  the  best  form. 
What  we  shall  say  will  be  as  though  there 
was  but  one  note  involved,  as  the  same  ap- 
plies equally  to  all  the  notes.  The  declara- 
tion fails  to  sufficiently  allege  a  promise  to 
pay  the  note  on  the  part  of  the  defendants 
J.  D.  Campbell  and  J.  A.  Walker,  M.  D.,  but 
it  simply  avers  "that  at  the  time  the  said 
note  was  delivered  by  the  said  I.  T.  Wood  to 
M.  D.  Walker  that  the  same  was  indorsed 
on  the  back  thereof,  'J.  D.  Campbell'  and 
*J.  A.  Walker,  M.  D.' "  This  will  be  taken 
as  simply  descriptive  of  the  note,  and  not 
an  allegation  to  charge  those  defendants 
whose  names  appeared  on  the  back  of  the 
note  by  irregular  indorsement  as  original 
promisors,  as  it  merely  mentions  the  fact 
that  these  names  appeared  on  the  back  of 
the  note.  There  is  nothing,  however,  alleged 
which  would  charge  said  defendants  Camp- 
bell and  Walker  with  a  promise  to  pay.  It 
is  not  charged  that  the  names  found  there 
were  the  signatures  of  the  parties,  nor  that 
they  signed  their  names  thereon,  whereby 
they  promised  to  pay  or  become  liable  for  the 
sum  mentioned  in  the  note.  It  is  material 
that  a  promise  be  affirmatively  alleged. 
Therefore  the  declaration  must  be  held  bad 
on  demurrer  as  to  said  two  defendants;  nor 
is  it  alleged  that  after  the  making  and  de- 
livery of  said  note  to  said  M.  D.  Walker,  the 
payee,  that  said  Walker  assigned  in  writing 


said  note  to  Geo.  O.  Quesenberry  whereb> 
he  directed  the  sum  therein  mentioned  to  be 
paid  to  said  Quesenberry,  of  which  wss\sn- 
ment  defendants  had  notice.  It  was  un- 
necessary to  mention  in  the  declaration  the 
credits  upon  one  of  the  notes.  This,  bow- 
ever,  is  immaterial  and  would  be  treated  as 
surplusage. 

Plaintiffs  in  error  complain  that  there  Is 
no  allegation  in  the  declaration  showing  that 
plaintiff  elected  to  treat  the  defendants  Camp- 
bell and  Walker  as  original  promisors;  and, 
in  order  to  hold  them  as  joint  makers  with 
defendant  Wood,  he  must  show  his  election 
to  do  so  in  his  declaration,  and  allege  that 
they  indorsed  said  notes  with  the  Intoit  to 
become  liable  as  guarantors  or  makers.  An 
answer  to  this  position  is  that  plaintiff's  dec- 
laration shows  his  election  to  treat  them  as 
original  promisors,  having  declared  against 
them  jointly  as  such,  which  he  could  do. 
In  Burton  v.  Hansford,  10  W.  Va.  470,  27  Am. 
Rep.  571,  it  is  held:  "A  stranger  who  in- 
dorses negotiable  paper  at  the  time  it  Is  made 
is  prima  facie  liable  to  the  payee  as  original 
promisor  or  as  guarantor  as  the  payee  may 
at  any  time  elect."  Long  v.  Campbell,  37 
W.  Va.  665,  17  S.  E.  197;  Milling  Co.  v.  Wat- 
kins,  41  W.  Va.  787,  24  S.  E.  612;  Miller  v. 
Clendenin,  42  W.  Va.  416,  26  S.  B.  512 ;  Peters 
V.  Nolan  Coal  Co.,  61  W.  Va.  392,  56  S.  E. 
737,  9  L.  R.  A.  (N.  S.)  989;  Golding  Sons 
Co.  V.  Pottery  Co.,  60  W.  Va.  317,  55  S.  E. 
396 ;  Young  v.  Sehon,  53  W.  Va.  127,  44  S. 
E.  136,  62  L.  R.  A.  499,  97  Am.  St  Rep.  970. 

The  court  erred  in  overruling  the  demur- 
rer, and  consequently  in  refusing  to  set  aside 
the  finding.  The  judgment  is  reversed  and 
set  aside,  and  this  court,  proceeding  to  ren- 
der such  judgment  as  the  circuit  court  should 
have  rendered,  sustains  the  demurrer,  and 
the  case  Is  remanded,  with  leave  to  the  plain- 
tiff to  amend  his  declaration,  and  for  a  new 
trial  of  the  said  case. 


(64  W.  Va.  39) 
DUTY  V.  SPRINKLE  et  aL 
(Supreme  Court  of  Appeals  of  Weat  Virginia. 
March  3,  1908.) 

1.  Attachment— Affidavits— Variance  fbom 
Declaration—Effect. 

A  slight,  unsubstantial  variance  of  an  af- 
fidavit for  an  attachment  from  the  declaration  in 
the  action,  respecting  the  nature  of  the  demand 
sued  on,  is  not  available  as  ground  for  quashing 
the  attachment 

2.  Same. 

Mere  difference  between  the  declaration  and 
affidavit  in  respect  to  the  quantum  of  descriptive 
matter  pertaining  to  the  cause  of  action,  both 
being  in  perfect  agreement  as  far  as  such  mat- 
ter is  set  forth,  does  not  constitute  inconsistency 
or  a  variance  such  as  will  vitiate  the  attach- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attachment,  S§  338-343.] 

3.  Same— Return   on   Attachment  ov  Rbajl 

Estate— Sufficiency. 

The  return  of  a  sheriff  on  an  order  of  at- 
tachment, levied  on  real  estate,  showing  the 
time  of  the  levy  and  the  quantity  and  locauon  of 
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the  land,  and  referring  to  the  deed  to  the  de- 
fendant therefor,  as  recorded  at  a  certain  page 
of  a  certain  deed  book  in  the  office  of  the  clerk 
of  the  county  coart,  for  a  more  particular  de- 
scription thereof,  is  sufficient. 

4.  Bills  and  Notes— Pbesumption  of  Own- 
EBSHip— Payee. 

Prima  facie  the  payee  of  a  negotiable  note 
is  the  owner  thereof,  and,  in  declaring  on  it  in 
an  action  of  debt,  it  suffices,  as  to  title,  to  aver 
that  the  defendant  by  it  promised  to  pay  the 
plaintiff  the  amount  named  in  the  note;  no 
indorsement  thereof  being  disclosed. 

5.  Evidence  —  Parol  Evidence  Affecting 
Wbitin  GS— Notes. 

Parol  evidence  to  prove  an  agreement  be- 
tween the  maker  and  the  payee  of  a  note,  that 
the  former  should  not  be  required  to  pay  it,  is 
inadmissible,  under  the  rule  inhibiting  the  in- 
troduction of  parol  evidence  to  contradict,  vary, 
add  to,  or  detract  from  the  terms  of  a  written 
instrument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2044.] 

6.  Husband  and  Wife— I>iabilitt  of  Wife 
FOB  Husband's  Debt. 

By  her  contract  in  writing  a  married  wo- 
man may  bind  herself  to  the  payment  of  her 
husband's  debt. 

•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  348.] 

7.  Attachment  —  Judgment— Opening   Pub- 
lication Judgment. 

■  If,  on  a  rehearing  in  an  attachment  pro- 
ceeding, under  section  25  of  chapter  lOo  of 
the  Code  of  1899  [Code  1906,  S  3560],  no  error 
in  the  judgment  or  proceedings  is  established, 
the  defendant  is  not  entitled  to  pay  the  judg- 
ment and  have  the  sale  pf  the  property,  made 
and  confirmed  before  his  appearance  in  the  ac- 
tion, set  aside,  although  the  plaintiff  therein  was 
the  purchaser. 

8.  Same. 

An  offer  to  pay  the  debt  at  such  stage  of 
the  proceedings  is  substantially  an  offer  to 
redeem  the  property  from  sale,  and  not  a  de- 
fense to  the  action. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Ritchie  County. 

M.  K.  Duty  having  obtained  a  judgment 
against  M.  K.  Sprinkle,  and  an  order  of  sale 
of  real  estate  belonging  to  her,  in  an  attach- 
ment proceeding  for  the  collection  of  a  bal- 
ance due  on  a  note  executed  by  her  and  her 
husband,  D.  A.  Sprinkle,  who  were  then 
nonresidents,  thereafter  M.  K.  and  D.  A. 
Sprinkle  appeared  and  filed  their  petition 
for  a  rehearing,  as  authorized  by  Code  1899, 
c.  106,  §  25  [Code  1906,  §  3560].  There  was 
a  judgment  confirming  the  former  judgment 
for  plaintilT,  and  M.  K.  Sprinkle  brings  er- 
ror.   AfiSrmed. 

J.  Newman,  for  plaintiff  in  error.  Adams 
&  Cooper,  for  defendants  In  error. 

POFFBNBARGEB,  P.  At  the  June  term 
of  the  circuit  court  of  Ritchie  county,  1897, 
M.  K.  Duty  obtained  a  judgment  against  M. 
K.  Sprinkle  and  an  order  for  the  sale  of 
certain  real  estate  belonging  to  her.  In  an 
attachment  proceeding  for  the  collection  of 
a  balance  due  on  a  negotiable  promissory 
note,  executed  by  her  and  her  husband,  D. 
A.  Sprinkle,  who  were  then  nonresidents  of 
the  state,  had  been  proceeded  against  as  such 
and  had  not  appeared  in  the  action.    On  Feb- 


ruary 28,  1902,  they  appeared  and  filed  their 
petition  asking  for  a  rehearing  of  the  case, 
as  they  were  authorized  to  do  by  section  25 
of  chapter  106  of  the  Code  of  1899  [Code 
1906,  §  3560].  On  this  petition  they  were 
permitted  to  defend,  as  they  might  have  done 
had  they  originally  appeared  in  the  action. 
Their  motions  to  quash  the  attachment  and 
the  return  thereon,  as  well  as  their  demurrer 
to  the  declaration,  were  overruled.  The  de- 
fendant M.  K.  Sprinkle  tendered  a  special 
plea,  averring  fraud  in  the  procurement  of 
the  note,  and  another  plea  of  non  est  factum, 
both  of  which  were  rejected  on  objections  to 
the  filing  thereof.  Then  she  was  permitted 
to  file  an  amended  plea  of  non  est  factum. 
Issue  having  been  joined  thereon,  as  well 
as  upon  her  plea  of  nil  debet,  the  court  found 
there  was  due  from  the  defendants,  when  the 
original  judgment  was  rendered  and  the  or- 
der of  sale  made,  the  sum  of  $275.70,  the 
amount  for  which  the  judgment  had  been 
rendered  and  a  judgment  6f  confirmation 
was  rendered,  to  which  she  has  obtained  a 
writ  of  error,  on  which  she  complains  of  the 
overruling  of  her  motions  to  quash  the  at- 
tachment and  the  return  of  the  sheriff  and 
her  demurrer  to  the  declaration,  as  well  as 
the  rendition  of  the  judgment. 

Inconsistency  between  the  declaration  and 
the  afladavlt,  or  variance  of  the  affidavit 
from  the  declaration,  is  the  ground  upon 
which  the  motion  to  quash  the  attachment  is 
based.  The  declaration  sets  up  a  negotiable 
promissory  note  for  the  sum  of  $334.95  and 
admits  a  credit  thereon  of  $101.45.  The  affi- 
davit sets  forth  the  nature  of  the  plaintiff's 
claim  in  the  following  terms:  "For  amount 
due  upon  a  promissory  note  bearing  date  May 
4, 1895,  due  120  days  after  date,  with  interest, 
for  $334.95,  payable  to  the  order  of  M.  K. 
Duty,  and  signed  by  the  said  M.  K.  Sprinkle 
and  D.  A.  Sprinkle,  which  note  is  subject 
to  a  credit  of  $101.45  as  of  date  April  10, 
1897."  The  declaration  and  affidavit  vary 
only  in  respect  to  the  extent  of  descriptive 
matter ;  the  former  describing  the  note  fully 
and  the  latter  only  partially.  So  far  as  the 
affidavit  describes  it,  the  terms  of  the  de- 
scription are  in  perfect  agreement  with  those 
employed  In  the  declaration.  From  both  the 
cause  of  action  appears  to  be  a  certain  prom- 
issory note,  and  each  so  describes  it  that  the 
defendant  may  know  with  certainty  th6  na- 
ture of  the  demand  upon  which  the  proceed- 
ing is  founded.  They  are  not  in  any  sense 
inconsistent.  That  a  promissory  note  may 
be  negotiable,  though  not  so  described,  and 
that  one  described  as  negotiable  is  neverthe- 
less a  promissory  note,  is  perfectly  obvious, 
and,  if  the  other  words  of  description  in  the 
two  instruments  harmonize,  there  can  be  no 
doubt,  in  a  legal  sense  or  otherwise,  of  the 
identity  of  the  cause  of  action.  But,  if  a 
slight,  unsubstantial  variance  be  admitted,  it 
does  not  invalidate  the  attachment.  Author- 
ity is  cited  in  Simmons  v.  Simmons,  66  W. 
Va.  65,  67,  48  S.  E.  833,  107  Am.  St.  Rep. 
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890,  holding  that  the  difference  between  the 
affidavit  and  the  declaration  must  be  sub- 
stantial hi  order  to  have  that  effect.  In  that 
case  the  difference  was  radical  and  vital. 
The  declaration  stated  a  conditional  demand 
and  the  affidavit  an  absolute  one.  Here  the 
departure,  if  any,  consists  of  mere  failure  to 
describe  the  Instrument  sued  on  with  an 
equal  degree  of  completeness  as  to  detail  in 
the  declaration  and  the  affidavit. 

The  motion  to  quash  the  return  of  the  sher^ 
iff  was  properly  overruled.  It  states  the 
quantity  and  location  of  the  land,  and  refers 
to  the  deed  by  which  It  was  conveyed  to  the 
defendants  for  a  more  particular  description 
thereof,  giving  the  number  of  the  deed  book 
In  which,  and  the  page  thereof  at  which.  It 
is  recorded,  as  well  as  the  time  of  the  levy. 
The  mode  of  levying  an  attachment  upon  real 
estate  prescribed  by  the  statute  Is  very  lib- 
eral. It  is  sufficient  to  Indorse  on  the  order 
of  attachment  or  upon  a  paper  annexed 
thereto  the  quantity,  or  the  supposed  quanti- 
ty, and  the  location  thereof.  Ck>de  1899, 
c.  lOG,  8  5  [Code  1906,  i  3540].  Of  course,  the 
Hen  attaches  only  to  the  interest  of  the  de- 
fendant, and  that  Interest  Is  not  determined 
by  the  return.  It  depends  upon  matters  de- 
hors the  order  of  attachment  and  the  re- 
turn. A  purchaser  thereof  under  the  order 
of  sale  obtains  only  such  title  as  the  defend- 
ant had,  and  what  title  he  had  is  a  matter 
to  be  proved  and  determined  in  proceedings 
instituted  to  obtain  possession  of  the  land. 
It  is  therefore  clearly  immaterial  that  the 
return  assumes  title  to  the  property  in  both 
M.  K.  Sprinkle  and  D.  A.  Sprinkle  contrary 
to  the  fact.  In  other  words,  it  matters  not 
that  D.  A.  Sprinkle  had  no  title  to  It. 

A  charge  of  uncertainty  in  the  declaration 
as  to  the  plaintlflTs  ownership  of  the  note 
sued  on  Is  predicated  upon  the  lack  of  an 
averment  thereof.  In  view  of  the  negotiability 
of  the  instrument,  disclosed  by  the  allega- 
tions concerning  it.  It  is  said  the  character 
of  the  note  imports  that  It  may  have  been 
discounted  and  held  by  the  bank  at  which  It 
was  made  payable,  and  the  court  cannot  pre- 
sume either  that  it  had  or  had  not  been 
negotiated.  White  v.  Romans,  29  W.  Va.  671, 
3  S.  E.  14,  prescribing  the  degree  of  certainty 
required  in  a  declaration,  cited  in  support  of 
this  contention,  does  not  sustain  it  Prima 
facie  the  payee  of  a  note  is  the  owner  there- 
of;  and  nothing  further  Is  disclosed  by  the 
declaration.  If  the  action  had  been  brought 
by  an  apparent  stranger  to  the  note,  and  the 
declaration  had  disclosed  an  Indorsement 
thereof  in  blank  by  the  payee,  the  principle 
declared  in  Bank  v.  Hysell,  22  W.  Va.  142, 
would  have  been  applicable;  but,  In  declaring 
upon  the  note  as  the  payee  thereof,  the  plain- 
tiff put  himself  within  the  rule  therein 
stated. 

The  evidence  introduced  under  the  pleas 
of  nil  debet  and  non  est  factum  showed  that 
the  note  was  executed  for  a  debt  of  the  hus- 
band.   An  attempt  was  made  also  to  prove 


fraud  on  the  part  of  the  plaintiff  in  the 
procurement  thereof,  in  this:  that,  while  act- 
iifg  as  the  attorney  of  the  defendant,  he  had 
held  claims  against  her  husband.  In  exchange 
for  or  by  way  of  extinguishment  of  which 
he  had  procured  this  note  from  both  husband 
and  wife,  upon  the  representation  to  the 
latter  that  she  would  not  be  required  to  pay 
it  The  plaintiff  was  not  her  attorney  In 
reference  to  this  matter.  As  to  It,  his  at- 
titude toward  her  was  hostile.  There  was 
no  confidential  relation  between  them  which 
he  abused  or  could  have  abused.  As  there 
was  no  element  of  fraud  In  the  transaction, 
the  evidence  tended  only  to  contradict  the 
written  contract,  and  was  not  admissible. 
Towner  v.  Lucas'  Ex'r,  13  Grat  705.  That 
case  merely  illustrates  a  general  rule.  Inhibit- 
ing the  introduction  of  parol  evidence  to  con- 
tradict, vary,  add  to  or  to  detract  from  writ- 
ten instruments  of  clear  and  certain  Import, 
having  wide  application  in  our  Jurisprudence. 
It  is  so  well  settled  and  the  cases  arising 
under  It  so  numerous  as  to  render  it  use- 
less to  cite  them.  That  the  consideration  for 
this  note  moved  to  the  husband  of  the  plain- 
tiff in  error,  and  not  to  her  is  ImmateriaL 
Hughes  V.  Hamilton,  19  W.  Va.  366. 

Though  the  attachment  proceedings  were 
regular  and  the  debt  existed,  a  further  con- 
tention is  that  the  defendant,  having  the 
right  under  the  statute,  upon  her  petition 
for  a  rehearing,  to  make  defense  as  fully 
as  she  could  have  made  It,  If  she  had  ap- 
peared before  the  judgment  was  rendered, 
was  entitled  to  pay  the  debt  and  have  the 
sale  of  the  property  set  aside.  This  position 
is  taken  under  a  misapprehension  as  to  the 
meaning  of  the  statute.  The  offer  to  pay  the 
debt  is  not  a  defense.  It  is  a  proposition  to 
redeem  the  property  from  a  valid  sale  and 
conveyance.  The  review  of  the  record  In  the 
attachment  suit  on  the  petition  for  rehearing, 
in  the  form  of  a  trial  de  novo,  discloses  no 
error  in  that  record  for  which  the  Judgment 
can  be  vacated.  The  attachment  and  the  re- 
turn were  valid,  the  indebtedness  existed, 
and  the  Judgment  was  properly  rendered,  and 
the  sale  of  the  property  for  the  satisfaction 
thereof  followed  as  a  legal  sequence.  That 
the  title  of  the  purchaser  is  not  to  be  di- 
vested in  such  manner  Is  made  plain  by  the 
statute.  As  to  him  there  is  a  saving  clause, 
in  it  which  says:  "Except  that  the  title  of 
any  bona  fide  purchaser  to  any  property,  real 
or  personal,  sold  under  such  attachment, 
shall  not  be  brought  in  question  or  impeach- 
ed." Ck)de  1899,  c.  106,  S  25  [Code  1900.  i 
3560].  And  in  so  providing  the  Legislature 
has  merely  adopted  a  general  rule  applicable 
to  rehearlngs.  See  Piatt  v.  Howland.  10 
Lielgh,  507.  But  It  is  said  the  defendant  In 
error  was  not  a  bona  fide  purchaser.  It  may 
be  that  he  could  not  be  so  considered.  If  there 
had  been  error  In  the  proceeding  under  whk-b 
he  purchased  suflaclent  to  reverse  the  judg- 
ment, since,  as  plaintiff  in  the  action,  he 
caused  the  sale  to  be  made,  and  was  there- 
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foi-e  presumptively  cognizant  of  the  error. 
But  tbere  were  no  errors  or  defects  In  the  ac- 
tion in  which  the  sale  was  made.  Hence,  If 
the  principle  Invoked  applies  to  purchasers 
under  erroneous  attachment  proceedings,  he 
is  not  within  It  His  alleged  fraud  in  the 
procurement  of  the  note  is  also  relied  upon 
in  this  ccmnectlon;  but  it  has  not  been  es- 
tablished, even  if  It  could  have  operated 
further  than  to  reverse  or  vacate  the  Judg« 
ment  in  case  it  had  been  proven. 

Perceiving  no  error  in  the  Judgment,  we 
affirm  it 

Affirmed. 


(64  W.  Va.  80) 

WHITE  et  al.  v.  WHITE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  3,  1908.) 

1.  Gifts— Parol  Gift  of  Land. 

To  establish  an  equitable  title  to  land  in 
a  child,  under  a  parol  gift  thereof  b^  the  parent, 
it  is  necessary  to  prove,  by  direct,  unequivocal, 
and  clear  eviaence  the  gift,  identincation  of  the 
subject-matter  as  to  location,  and  quantity,  no- 
torious and  exclusive  possession  thereof,  and  sub- 
stantial improvement  of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gifts,  §S  43-48,  95-lOO.i 

2.  C0NTBACT&— OONSTBUOnON. 

The  significance  of  language  used  in  a  parol 
agreement  always  depends  upon  the  situation  of 
the  parties  at  the  time,  their  prior  and  subse- 
quent conduct,  the  nature  of  the  subject-matter, 
toe  purposes  they  had  in  view,  and  all  the  sur- 
rounding circumstances.  It  sometimes  means 
more,  and  sometimes  less,  than  the  words  em- 
ployed signify  in  their  usual  and  ordinary  ac- 
ceptation. 

3.  Gift— Parol  Gift  of  I/AND. 

Declarations  and  conduct  of  a  father  im- 
porting a  pi  ft  of  the  home  place  by  him  to  a 
son,  on  which  both  resided,  it  being  all  the  land 
then  owned  by  the  former,  are  properly  con- 
strued to  mean  only  a  gift  of  the  use  thereof 
and  profits  derived  therefrom  under  a  parol 
license,  such  as  the  cuttine  and  marketing  of 
timber;  the  retention  of  Both  possession  and 
legal  title  by  the  father,  and  the  substantial  ad- 
vantages incident  thereto,  being  inconsistent 
with  the  theory  of  an  absolute  gift. 
[Ed.^  Note.— For  cases  in  point,  see  Cent  Dig. 

Advanck- 


vol.  24,  Gifts,  H  43-46,  96.] 

4.  Descent  and  Distribution 

liSNTS. 

A  conveyance  by  a  father  of  a  portion  of 
his  land  to  one  of  his  sons  by  a  deed  reciting 
no  consideration,  practically  contemporaneous 
with  conveyances  to  other  children,  admittedly 
made  by  way  of  advancement  out  of  his  estate, 
is  presumptively  an  advancement,  and  intended 
to  be  in  lieu  of  the  share  in  the  land  such  son 
would  have  taken  by  partition  on  the  death  of 
the  father  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Descent  and  Distribution,  S  407.] 

5.  APPBAIr-BaVIK W-— H A  BMT.EB8   E2RB0B— RUL- 
ING ON  Demubrer. 

A  decree  on  a  bill,  omitting  parties,  neces- 
sary and  proper,  according  to  tne  allegations 
thereof,  but  who  appear  by  the  proof  in  the 
cause  to  have  had  no  interest  in  the  suit  will 
not  be  reversed  for  the  error  committed  in  the 
overruling  of  the  demurrer,  since  the  irregu- 
larity is  merely  formal,  and  may  be  ignored  in 
the  interest  of  substantial  justice. 
(Syllal»us  by  the  Court.)  ' 


Appeal  from  Circuit  Court  Logan  County. 

Bill  by  James  H.  White  and  another  against 
A.  B.  White,  L.  C.  White,  and  others.  From 
the  decree,  A.  B.  and  U  O.  White  appeal. 
Afarmed  and  remanded. 

Ellison  &  England,  for  appellants.  Chafin 
&  Bland  and  Lilly  &  Shrewsbury,  for  appel- 
lees. 

POFFENBARGER,  P.  Claiming  the  equi- 
table title  to  a  portion  of  his  father's  estate 
in  Logan  county  under  an  alleged  parol  gift 
thereof,  pursuant  to  which  he  had  held  pos- 
session of  it  for  many  years,  and  made  im- 
provements thereon,  A.  B.  White  has  appeal- 
ed from  a  decree,  denying  his  alleged  equita- 
ble title  and  appointing  commissioners  to 
make  partition  of  the  land,  entered  in  a  suit 
brought  by  other  heirs, of  his  ancestor.  L. 
C.  White,  one  of  his  brothers,  was  denied 
right  of  participation  in  the  division,  on  the 
ground  of  an  alleged  advancement  to  him 
out  of  the  ancestor's  land  by  a  conveyance  to 
him  of  a  certain  portion  thereof,  and  he  also  ^ 
has  appealed. 

In  consideration  of  $2,500,  Anthony  Law- 
son  and  wife  on  the  16th  day  of  April,  1879, 
conveyed  to  James  H.  White,  the  ancestor 
of  the  parties  to  this  suit  several  tracts  of 
land  in  the  county  of  Ix>gan,  possession  of 
which  the  grantee  seems  to  have  had  long 
prior  to  that  date,  under  a  very  general  de- 
scription, by  which  they  were  located  on 
Buffalo  creek,  and  retained-  a  vendor's  lien 
to  secure  the  payment  of  purchase  money. 
On  this  land  the  grantee  reared  a  family  of 
four  sons  and  three  daughters :  A.  B.  White, 
Lewis  C.  White,  J.  N.  White,  F.  M.  White, 
Mary  H.  White,  Minerva  White,  and  Sarah 
White.  '  Mary  H.  married  L.  A.  Browning, 
Minerva  married  Oliver  Rlffe,  and  Sarah 
married  John  Rlffe.  The  ancestor  died  in 
February,  1897,  leaving  surviving  him  F.  M. 
White,  J.  N.  White,  Mary  H.  Browning,  L. 
C.  White,  and  A.  B.  White.  He  had  sur- 
vived Minerva  Riffe  and  Sarah  Rlffe.  F.  M. 
White  died  after  the  death  of  his  father,  and 
before  the  institution  of  this  suit,  leaving  a 
widow,  Mary  White,  and  six  children  surviv- 
ing him,  namely,  C.  V.  White,  Cora  J.  White, 
Jennette  Moore,  Bertha  Bland,  Millard  White, 
and  James  A.  White.  Minerva  Riffe  seemg 
to  have  left  four  children  surviving  her,  two 
of  whom,  Hattle  Glover  and  Addle  Riffe,  are 
named  in  the  bill  and  others  not  Sarah 
Riffe  left  cS  surviving  children  Rose  Treme- 
wan,  Emory  Riffe,  and  Joseph  Riffe.  After 
the  death  of  Minerva,  her  two  unnamed  chil- 
dren died  without  issue,  and  their  father, 
Oliver  Riffe,  inherited  their  shares.  As  t^e 
children  of  James  M.  White  arrived  at  ma- 
turity and  married,  some  of  them  were  lo- 
cated on  portions  of  this  land.  F.  M.  White 
settled  upon  a  part  tnereof  Imown  as  the 
"Bull  Hollow  land,"  and  remained  there  for 
a  short  period  of  time,  three  to  five  years, 
built  a  house  on  it,  and  cleared  some  land. 
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and,  on  his  racating  the  same,  bis  brother, 
L.  C.  White,  took  possession  of  it,  and,  it  is 
said,  paid  F.  M.  White  a  certain  amount  of 
money  for  the  improvements  be  had  made. 
By  a  deed  dated  December  22,  1884,  James 
M.  White  conveyed  this  land  to  L.  O.  White. 

.  On  the  same  day  he  executed  a  deed  convey- 
ing to  James  N.  White  another  part  of  his 
land.  On  the  16th  day  of  January,  1885,  he 
executed  a  deed  conveying  another  portion 
thereof  to  John  Riffe.  Not  less  than  18  or 
20  years  ago  L.  A.  Browning  and  Mary  H. 
Browning  entered  upon,  and  took  possession 
of,  another  portion  of  it,  and  have  since  re- 
sided thereon  and  made  improvements.  It 
does  not  appear  that  any  provision  was  made 
for  Minerva  Rilfe  and  her  husband,  nor  for 
F.  M.  White.  A.  B.  White,  who  at  the  time 
his  deposition  was  taken  in  this  case  was 
50  years  old,  remained  on  the  home  place 
with  his  father,  claiming,  as  he  now  alleges, 
a  gift  of  the  same  to  him,  and  made  improve- 
ments thereon.  O^is  suit  was  brought  by 
James  A.  White,  one  of  the  heirs  of  F.  M. 

^  White,  and  Mary  H.  Browning,  against  A.  B. 
White  and  all  the  other  living  descendants 
and  heirs  of  James  M.  White.  L.  G.  White's 
contention  is  that  the  land  conveyed  to  him 
was  not  an  advancement  out  of  his  father's 
estate.  He  claims  it  by  purchase  from  his 
brother,  F.  M.  White,  to  whom  he  says  it  had 
been  given  by  way  of  advancement  He 
seems  to  be  contented  with  the  present  status 
of  the  land,  since  he  does  not  allege  any  right 
of  partition  against  A.  B.  White,  and  de- 
mands a  share  in  the  home  place,  the  land 
in  question,  only  on  condition  of  failure  of 
his  brother's  claim  of  title  thereto.  The 
argument  in  support  of  the  decree  is  predi- 
cated, for  the  most  part,  upon  failure  of 
proof  of  a  parol  gift  and  possession  and  ex- 
penditure of  money  under  the  same  sufficient 
to  take  the  case  out  of  the  statute  of  frauds ; 
the  contention  being  that  the  declarations  of 
the  ancestor  to  which  the  witnesses  testify  are 
too  loose,  indefinite,  and  equivocal,  viewed 
in  the  light  of  the  situation  of  the  parties, 
to  indicate  intention  on  his  part  to  divest 
himself  of  the  title;  that  the  possession  of 
himself  and  his  son,  A.  B.  White,  was  Joint, 
and  therefore  in  law  the  possession  of  him 
who  had  the  legal  title;  and  that  the  im- 
provements made  upon  the  land,  though  valu- 
able, were  compensated  by  property  and  prof- 
its derived  from  the  land. 

The  declarations  relied  upon  are  substan- 
tially as  follows:  J.  M.  Vance  says  J.  M. 
White  told  him  about  the  year  1872-73,  while 
he  resided  with  him  as  an  employ 6,  that  he 
had  given  the  home  place  to  his  son  Becket 
(A.  B.  White),  and  again  about  the  year  1880, 
when  he  visited  him.  Shortly  before  this 
last  conversation  James  M.  White  had  mar- 
ried a  second  time.  A.  B.  Burgess  about  the 
year  1896,  not  long  before  the  death  of  James 
M.  White,  went  to  purchase  100  trees  on  the 
home  place,  and  was  referred  to  A.  B.  White 
as  the  owner  of  the  land,  and  a  contract  was 


executed  between  them  under  which  he  took 
the  timber  and  presumably  paid  the  purchase 
price  to  the  son.  O.  L.  Brown  says  he  had 
more  than  one  conversation  with  James  M. 
White  in  which  the  latter  told  him  he  had 
given  the  land  to  his  son.  S.  E.  Ellis  says 
he  was  referred  to  A.  B.  White  as  the  owner 
of  the  land  when  he  called  upon  him  to  boy 
some  of  it,  but  he  did  not  purchase  for  the 
reason  that  subsequently  he  obtained  another 
piece  of  land  from  a  different  person.  Floyd 
Mullen  testifies  to  another  similar  transae- 
tion  about  two  years  before  the  death  of 
James  M.  White,  in  the  course  of  which  he 
says  White  said:  •*There  is  Becket  What- 
ever he  does  is  all  right."  John  P.  Vance 
says  he  heard  White  say  at  different  times 
he  intended  to  give  his  son  A.  B.  White  the 
home  place,  and  further  that  he,  in  company 
with  one  Thompson,  applied  to  the  former 
for  a  lease  of  the  land  for  oil  purposes,  and, 
in  response  to  the  application,  he  said :  *'John 
P.,  I  have  not  got  any  land  to  lease.  I  have 
given  that,  to  Becket  [meaning  the  home 
place].  If  you  want  a  lease  on  that,  you  will 
have  to  see  Becket.  I  guess  it  will  be  all 
right  with  him."  They  made  application  to 
the  son  and  the  terms  of  the  lease  were  set- 
tled with  him,  but  it  was  signed  by  J.  M. 
White,  because  he  held  the  legal  title.  He 
fixes  the  time  of  the  several  declarations  of 
intention  between  the  years  1865  and  1870. 
while  he  lived  near  James  M.  White  and 
worked  for  him.  In  point  of  fact  the  land 
was  Jointly  occupied  by  the  father  and  son. 
Though  the  evidence  is  a  little  indefinite,  it 
seems  clear  that  each  cultivated  portions  of 
it,  but  that  the  son  exercised  more  extensive 
dominion  over  it  than  the  father.  The  for- 
mer married  and  reared  a  family  on  it,  and 
the  latter  made  his  home  with  him.  A  good 
many  years  before  his  death  James  M.  White 
married  a  second  time,  and  it  seems  he  and 
his  second  wife,  for  a  time  at  least,  kept 
house  separately  from  the  son.  Of  the  land 
cleared  during  the  period  of  occupation  by 
the  appellant  a  considerable  portion  was 
cleared  by  lessees  for  the  use  of  the  land.  A. 
B.  White  himself  cleared  some,  however,  and 
witnesses  say  the  clearing  was  worth  $15  an 
acre.  The  lessees  built  several  small  houses 
for  their  own  use,  without  cost  to  the  lessor, 
which  remain  upon  the  land  and  constitute 
part  of  the  improvements.  Some  buildings 
of  considerable  value  were  erected  by  A.  B. 
White,  but  all  from  timber  taken  from  the 
land.  He  no  doubt  contributed  to  the  erec- 
tion of  these  structures  both  labor  and  mon- 
ey, but  at  the  same  time  he  was  deriving  his 
support  from  the  land  itself,  and,  besides,  he 
sold  some  $300  or  $400  worth  of  timber  from 
the  land.  On  the  whole,  it  is  plausibly  con- 
tended by  counsel  for  the  appellees  that  he 
derived  as  much  from  the  land  as  he  added 
to  it  by  way  of  improvements.  He  paid  the 
taxes  on  it  for  a  great  many  years.  Anoth- 
er important  fact  is  that  the  ''home  place" 
was  not  clearly  defined  until  after  the  death 
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of  the  ancestor.  Not  until  then  was  the  part 
now  occupied  by  Mrs.  Browning  separated 
by  a  survey  or  otherwise  from  the  part  claim- 
ed by  her  brother. 

The  principles  governing  cases  of  this 
class  have  been  well  settled  for  a  long  time 
by  early  Virginia  decisions,  binding  upon 
this  court,  as  well  as  by  our  own.  In  Miller 
V.  Lorentz,  39  W.  Va.  160,  172,  19  S.  E.  391, 
Judge  Holt  cites  a  very  long  list  of  them, 
which  goes  back  as  far  as  1794.  Since  the 
rendition  of  that  decision,  other  cases  have 
arisen,  and  among  them  Holsberry  v.  Harris, 
56  W.  Ya.  320,  49  S.  E.  404.  AU  of  them  are 
uniform  to  the  effect  that  the  evidence  of  a 
parol  gift  must  be  direct  and  unequivocal  and 
sufficient  to  clearly  prove  the  contract,  the 
subject-matter  of  the  gift,  the  land  clearly 
Identified,  the  possession  notorious  and  ex- 
clusive, and  the  improvements  substantial. 
Generally  the  significance  of  language,  ver- 
bal or  written,  depends  upon  the  situation  of 
the  parties,  their  prior  and  subsequent  con« 
duct,  the  nature  of  the  subject-matter,  the 
purposes  they  had  in  view,  and  all  the  sur- 
rounding facts  and  circumstances.  It  some- 
times means  more,  and  sometimes  less,  than 
the  words  employed  signify  in  their  usual 
and  ordinary  acceptation.  If  nothing  is 
found  in  the  surrounding  circumstances  dls^ 
closing  a  different  intention,  words  are  car- 
ried into  effect  in  the  sense  in  which  they 
are  generally  understood,  but  variation  fn 
meaning  is  frequently  seen  in  the  language 
of  written  instruments;  and,  in  cases  of  pa- 
rol contracts,  the  attendant  facts  and  cir- 
cumstances and  the  conduct  of  the  parties 
are  almost  always  given  in  evidence  along 
with  the  express  language  to  aid  in  determin- 
ing what  it  means,  and  this  whether  the 
terms  employed  are  teclinical  or  nontechnic- 
al. All  the  declarations  of  the  ancestor  to 
which  the  witnesses  in  this  cause  have  testi- 
fied are  susceptible  of  a  qualified  meaning. 
Though  he  did  say  to  one  witness  he  had 
given  the  land  to  his  son,  to  another  the  land 
belonged  to  his  son,  to  another  it  no  longer 
belonged  to  him,  and  to  another  he  was  mak- 
ing his  home  with  his  son — ^he  may  not  have 
meant  or  intended  all  these  expressions  liter- 
ally import.  In  seeking  his  intention  it  is  not 
only  permissible,  but  necessary,  to  inquire 
whether  the  literal  Import  of  the  words  har- 
monizes with  the  intent  reflected  by  the  con- 
duct of  the  parties,  their  actual  relative 
status,  and  the  purposes  indicated  by  their 
acts.  The  ancestor  had  not  given  the  land 
in  the  full  sense  of  the  terms.  If  he  had 
made  a  gift  at  all.  it  was  an  incomplete,  un- 
executed gift  By  the  promise  of  a  gift,  he 
had  merely  induced  his  son  to  so  alter  his 
IKwition  and  eirrumstances  as  to  render  it  in- 
equitable and  fraudulent  on  his  own  part  to 
withhold  the  promised  donation.  He  still  re- 
tained in  his  ov.n  hands  the  legal  title,  and 
kept  his  foot  actually  on  the  land.  He  had 
relinquished  neither  the  iegal  title  nor  the 
possession.      He   actually    remained   in   the 


occupancy  of  the  old  homestead,  and  the  son 
continued  to  be  an  inmate  thereof.  Though, 
by  reason  of  feebleness  of  the  former,  due  to 
age  and  Infirmity,  and  the  superior  strength 
of  the  latter,  there  may  have  been  an  appar- 
ent subordination  of  the  will  of  the  father  to 
that  of  the  son  in  respect  to  dominion  over 
the  household  and  the  farm,  it  Is  not  difllcult 
to  perceive  that  the  latter  may  have  been 
merely  deputed  by  the  former  to  act  for  him, 
and  so  relieve  him  from  cares  and  responsi- 
bilities which  in  earlier  years  it  had  been  a 
pleasure  to  bear,  but  had  now  become  heavy 
and  burdensome  beyond  the  strength  of  de- 
clining years.  Filial  duty,  regard,  and  ten- 
derness alone  may  have  prompted  the  young 
man  to  take  these  burdens  upon  his  own 
vigorous  shoulders.  He  was  the  youngest 
son,  had  grown  up  under  the  paternal  roof, 
and  could  not  depart  from  it,  as  his  brothers 
had  done,  leaving  others  behind  on  whom  the 
parent  could  lean  for  company,  cheer,  and  as- 
sistance, to  which  he  had  no  doubt  become 
well  accustomed.  Continuation  of  Joint  occu- 
pancy of  the  land  may  well  be  attributed  in 
part,  at  least,  to  aversion  to  the  sundering  of 
the  family  tie  and  the  relation  of  mutual 
and  reciprocal  dependence  subsisting  be- 
tween these  parties  for  so  many  years.  The 
maintenance  of  this  relationship  did  not  pre- 
clude the  son  from  pursuing  his  own  person- 
al interests.  There  was  ample  land  for  the 
cultivation  of  both,  and  the  father  was  con- 
tent with  his  support  from  the  land  and  pro- 
tection of  the  title  bv  payment  of  the  taxes. 
so  that  all  the  surplus  Income  from  their 
Joint  or  several  operations  went  to  the  son. 
His  parol  license  to  the  latter  to  cut  and  ap- 
propriate to  his  own  use  the  timber  Justified 
his  action  in  doing  so,  and  still  the  father's 
title  to  the  land  remaining  in  him  unimpair- 
ed, and  the  corpus  a  weapon  in  his  hands  with 
which  to  drive  the  wolf  from  the  door  in  the 
winter  of  old  age,  in  the  event  of  the  death 
of  the  son  or  a  possible  disagreement  between 
them,  rendering  the  continuation  of  their 
friendly  and  mutually  helpful  arrangement 
impossible  or  undesirable.  To  this  extent. 
and  in  this  substantial  sense,  the  land  be- 
longed to  the  son.  It  was  his  for  the  profit 
derived  from  cultivation  and  sale  of  the 
timber,  and  his  for  the  purpose  of  manage- 
ment and  control,  but  not  to  the  extent  of 
power  to  make  the  parent  an  outcast  In  a 
cold  and  cheerless  world,  as  would  have  been 
the  case  had  the  land  been  actually  given  to 
him.  A  gift  subject  to  the  right  of  support 
or  a  conveyance  subject  to  a  reserved  life  es- 
tate would  not  have  been  nearly  so  advanta- 
geous, for  much  of  the  land  was  In  a  state 
of  nature  and  unproductive  and  might  remain 
so,  wherefore  all  the  profits  yielded  by  a  life 
estate  would  not  suffice  to  maintain  a  feeble 
and  helpless  old  man  In  case  of  the  death 
or  unfaithfulness  of  the  son,  contingencies 
which  we  may  well  assume  were  not  over- 
looked. This  was  all  the  land  he  had  left 
There  was  nothing  else  upon  which  he  could 
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depend  In  case  of  snch  possible  eventualities. 
On  the  other  hand,  both  contemplated  inher- 
itance of  part  of  the  land  by  the  son,  and  a 
partition  and  allotment,  equitable  and  Just 
under  all  the  circumstances,  by  which  im- 
cidental  benefits  would  be  derived  by  the  son 
from  the  improvements  he  was  making.  Ad- 
vantage from  them  would  certainly  inure  to 
all  the  prospective  heirs,  and  he  would  ob- 
tain, at  least,  his  share  of  it  It  was  wholly 
unlike  Improvement  of  the  land  of  a  stranger, 
and  radically  different  from  notorious  and 
unequivocally  exclusive  occupation  by  a  son  of 
a  portion  of  his  father's  land.  Though  he 
knew  the  benefit  of  these  improvements 
would  accrue  Jointly  to  him  and  the  broth- 
ers and  sisters  and  their  descendants  who 
share  the  inheritance  with  him,  he  may  have 
coCDsidered  himself  fully  compensated  by  the 
profits  derived  from  the  cultivation  of  the 
land  and  the  marketing  of  timber  therefrom. 
In  view  of  all  this,  the  uncertain  and 
equivocal  character  of  these  declarations,  as 
well  as  that  of  the  motive  which  led  to  the 
possession  and  improvement  of  the  land,  Is 
manifest  The  evidence  falls  far  short  of 
clear  proof  of  intention,  on  the  part  of  the 
father,  to  part  with  the  title,  and,  on  the 
part  of  the  son,  to  acquire  it  The  possession 
of  the  latter  and  all  improvements  made  by 
him  are  consistent  and  accordant  with  am 
hypothesis  entirely  different  from  that  of 
equitable  title  to  the  land,  and  the  case  falls 
clearly  within  the  principles  and  reasoning 
of  Holsberry  v.  Harris,  56  W.  Va.  320,  49  SL 
B.  404.  Miller  v.  Lorentz,  39  W.  Va.  160,  19 
S.  E.  391,  Gallagher  v.  Gallagher,  31  W.  Va. 
9,  5  S.  E.  297,  and  numerous  other  cases 
cited  In  the  opinions  Ha  those  we  have  Just 
named.  Under  some  of  these  decisions  lack 
of  exclusive  possession  of  the  land  claimed 
constitutes  an  Insuperable  obstacle  to  the  es- 
tablishment of  title  on  the  theory  of  part  per- 
formance of  a  parol  contract,  taking  the  case 
out  of  the  statute  of  frauds.  Another  serious 
difficulty  arises,  respecting  the  identity  of 
the  land.  No  line  was  ever  run  in  the  life- 
time of  the  ancestor  between  the  part  of  the 
land  claimed  by  A.  B.  White  and  the  portion 
given  to  his  sister,  Mrs.  Browning,  according 
to  his  contention,  for  which  reason  there  Is 
m  element  of  uncertainty  as  to  the  quantity 
of  land  alleged  to  have  been  given.  Miller 
V.  Lorentz,  cited.  The  deed  to  L.  C.  White 
recites  no  consideration  moving  to  the  gran- 
tor, and  none  has  been  proven.  It  was  made 
at  about  the  same  time  others  were  executed 
for  the  purpose  of  effecting  advancements 
out  of  the  estate,  and  we  are  of  the  opinion 
that  the  court  did  not  err  in  holding  the  con* 
veyance  to  have  been  an  advancement  and  * 
denying  said  White  right  of  participation  in 
the  division.  Conceding  that  he  paid  his 
brother  for  the  land,  the  legal  title  was  In 
the  father.  No  conveyance  had  been  made  to 
the  former,  and  no  gift  thereof  to  him  is 
proven,  except  by  the  most  remote  and  un- 
certain evidenca    We  are  unable  to  see  that 


he  had  an  equitable  title  to  dispose  of.  Be- 
sides, this  conveyance  to  U  0.  White  was 
practically  contemporaneous  with  others, 
made  to  other  children  confessedly  by  way  of 
advancement 

It  is  insisted  that  the  demurrer  should 
have  been  sustained  because  the  bill  alleges 
the  death  of  two  of  the  daughters  after  the 
death  of  the  ancestor,  and  does  not  make  the 
reilcts  of  these  women  parties,  since,  under 
such  circumstances,  they  would  be  entitled  to 
estates  by  the  curtesy  in  portions  of  the  land. 
But  the  proof  shows  they  died  before  their 
father  did,  and  so  did  not  inherit  any  portion 
of  his  estate.  We  must  assume  that  the 
court  below  would  have  allowed  an  amend- 
ment of  the  bill  in  this  respect,  on  the  hear- 
ing, if  this  variance  had  been  brought  to  its 
attention,  since  such  a  simple  amendment 
would  plainly  have  wrought  furtherance  of 
substantial  Justice;  and  this  court  may  in 
such  a  plain  case  treat  it  as  having  been 
made.  It  may  yet  be  made.  It  does  not 
necessitate  the  bringing  in  of  new  parties  <h: 
call  for  any  alteration  of  the  decree.  On  the 
contrary,  it  Justifies  the  omission  of  parties, 
and  makes  the  record  conform  to  the  decree. 
For  cases  sustaining  this  conclusion,  see  1 
Ency.  PL  &  Pr.  581,  582. 

Perceiving  no  error  in  the  decree,  we  affirm 
it,  and  remand  the  cause  for  farther  pro- 
ceedings. 

(64  W.  Va.  ») 
STATE  V.  LAVIN. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  3,  1908.) 

1.  Criminal    Law— Review— Habmlbss    B^- 
BOR— Bad  Similiter. 

Mere  lack  of  a  similiter  in  the  record  of  a 
criminal  trial  is  not  ground  for  reversal  of  the 
Judgment 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  {  3106.] 

2.  Same— Presumption  Against  Ebbos. 

Silence  of  the  record  as  to  whether  the  trial 
court  informed  the  jury  of  section  31  of  chapter 
116  of  the  Code  of  1899  [Code  1906,  f  3731]. 
requiring  a  juror,  knowing  anythiog  relative  to 
the  fact  in  issue,  to  disclose  it  in  open  court 
and  not  to  the  jury,  does  not  establish  error: 
it  being  presumed  either  that  such  information 
was  given,  if  asked,  or  compliance  with  the 
requirement  waived. 

3.  Homicide— Review— Harmless  Ebb(»— In- 

STBUCTIONS. 

It  is  not  reversible  error  to  give  instme- 
tions,  in  a  trial  on  an  indictment  for  malicions 
shooting,  enunciating  the  law  applicable  to  self- 
defense  and  malice  in  trials  on  mdictments  for 
murder,  when  there  is  evidence  in  the  case  tend- 
ing to  prove  self-defense,  on  the'  one  hand,  and 
malicious  shooting,  on  the  other,  and  the  fact 
that  death  did  not  ensue  was  clearly  disclosed 
by  the  evidence  and  admitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Criminal  Law,  ^§  3154-8169.] 

4.  Cbiminal  Law— Trial— iNSTRUcnoNB— As- 
sumption OF  Fact. 

An  instruction,  given  on  a  trial  for  ma* 
licious  shooting,  telling  the  jury  the  principles 
of  the  law  of  self-defense  in  murder  cases  ap- 
plies to  "malicious  shooting  cases,"  does  not  as- 
sume the  fact  of  malice  on   the  part  of  the 
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prisoner,  since  tbe  terms  used  indicate  the 
class  of  cases  to  which  the  one  on  trial  belongs, 
as  shown  by  tbe  indictment  or  charge,  rather 
than  by  the  evidence,  and  refer  not  to  the  case 
on  trial,  but  to  such  class  of  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1754-1764.] 

5.  TBTAii— Instructions— Assault  and  Bat- 
tery—Criminal  Responsibilitt. 

It  is  not  error  to  instruct  the  jury,  on  a 
trial  for  malicious  shooting,  that  bare  fear  of  a 
malicious  assault  or  other  felony,  however  well 
grounded,  does  not  justify,  killing  by  way  of  pre- 
vention, in  the  absence  of  an  overt  act,  in- 
dicative of  the  execution  of  such  felonious  in- 
tent, when  there  is  conflict  in  the  evidence  as  to 
whether  there  was  such  overt  act. 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Wood  County. 
Charles  Lavin  was  convicted  of  malicious 
shooting,  and  he  brings  error.    Affirmed. 

R.  L.  Gregory  and  W.  B,  McDougle,  for 
plaintiff  In  error.  C  W.  May,  Atty.  Gen.,  for 
the  State. 

POFFENBARGBR,  P.  Charles  Lavin,  un- 
der sentence  of  Imprisonment  for  a  term  of 
five  years,  pronounced  by  the  criminal  court 
of  Wood  county,  on  his  conviction  therein  of 
the  malicious  shooting  of  one  Mike  Sheehi, 
assigns  as  grounds  of  error  the  overrullfag  of 
his  demurrer  to  the  indictment  and  his  mo- 
tion to  quash  the  same,  the  giving  of  certain 
Instructions,  alleged  failure  to  direct  the  at- 
tention of  the  Jury  to  a  certain  statute,  and 
the  overruling  of  his  motions  to  set  aside  the 
verdict  and  in  arrest  of  Judgment.  The  in- 
dictment is  apparently  in  the  usua)  form, 
no  defect  therein  is  pointed  out,  and  we  per- 
ceive none.  The  motion  in  arrest  of  Judg- 
ment is  founded  on  the  assumption  of  omis- 
sion of  a  Joinder  of  issue.  A  plea  of  not 
guilty  was  entered  of  which  the  prisoner  put 
himself  upon  the  country,  and  thereafter  the 
order  proceeds  as  follows:  **And  the  pros- 
ecuting attorney  doth  the  like  and  issue 
thereon  is  Joined."  It  suffices  to  say  that.  If 
the  similiter  is  bad,  reversible  error  cannot 
be  predicated  upon  it.  State  v.  Aler,  39  W. 
Va.  549,  20  S.  E.  585;  State  v.  Beatty,  51  W. 
Va.  232,  41  S.  B.  434.  It  does  not  appear 
that  any  Juror  knew  anything  relative  to  the 
fact  in  issue;  and,  if  he  did,  there  is  a  pre^ 
sumption  that  the  court  Informed  the  Jury 
of  section  31  of  chapter  116  of  the  Code  of 
1899  [Code  1906,  §  3731],  requiring  such  Juror 
to  disclose  it  in  open  court,  but  not  to  the 
Jury.  Truex  v.  South  Penn  Oil  Co.  (W.  Va.) 
59  S.  B.  517.  In  view  of  the  silence  of  the 
record  as  to  the  performance  of  duties  Incum- 
bent upon  the  court  in  the  trial  of  criminal, 
as  well  as  civil,  cases,  due  performance  there- 
of is  presumed,  except  in  the  case  of  con- 
stitutional guaranties,  observance  of  which 
must  affirmatively  appear.  State  v.  Beatty, 
51  W.  Va.  232.  41  S.  B.  434. 

There  was  evidence  tending  to  sustain  the 
Issue  of  8e}f-defense,  in  riew  of  which  the 
court  gave  to  the  Jury,  by  way  of  Instruction, 
tbe  familiar  law  on  that  subject  and  the  pre- 


sumption of  malice,  embodied  in  points  7  and 
11,  respectively,  of  the  syllabus  in  State  t. 
Cain,  20  W.  Va.  679,  subatantlally,  if  not  ex- 
actly, in  the  terms  in  which  it  is  there  ex- 
pressed, notwithstanding  the  prisoner  was  on 
trial  for  malicious  shooting,  and  not  for  mur- 
der. This  having  been  brought  to  the  atten- 
tion of  the  court,  the  following  additional 
instruction  was  given:  *'Upon  motion  of  the 
prosecuting  attorney,  the  court  Instructed  the 
jury  that  the  foregoing  instructions  Is  the 
law  of  this  state  as  to  self-defense  in  mm*- 
der  cases,  and  that  thd  same  principle  applies 
to  malicious  shooting  cases  where  the  prison- 
er relied  on  the  plea  of  self-defense.'*  The 
principal  objection  to  these  Instructions  Is 
that  they  propound  to  the  Jury  the  theory  of 
murder  predicated  upon  no  evidence  of  that 
crime.  If  we  could  say  the  injection  into  a 
trial  of  an  immaterial  issue  is  reversible  er- 
ror. It  would  rest  upon  the  assumption  of 
tendency  to  mislead  the  jury.  Under  some 
circumstances.  It  might  have  such  effect,  but 
that  It  could  not  in  this  case  Is  perfectly  ob- 
vious, since  the  charge  In  the  indictment  was 
not  murder,  and  it  clearly  appeared  from  the 
testimony  that  the  victim  of  the  shooting 
had  recovered.  As  the  facts  and  not  the  evi- 
dence were  certified,  for  which  reason  we 
are  not  informed  as  to  who  the  witnesses 
were,  we  do  not  know  that  he  was  present 
in  court  and  testified  In  the  case,  but  It  is 
highly  probable  that  he  was.  Seeing  the 
Jury  must  have  known  tbe  prisoner  was  not 
on  trial  for  murder,  and  that  the  object  of 
the  Instructions  was  to  direct  their  minds  to 
the  facts  and  circumstances  necessary  to 
Justify  the  shooting  and  tending  to  prove 
malice,  we  are  of  the  opinion  that  they  could 
not  have  been  misled  or  confused  by  them. 
Erroneous  Instructions  do  not  constitute 
ground  for  reversal,  If  the  appellate  court 
can  clearly  see  they  did  no  harm.  Sheppard 
V.  Insurance  Co.,  21  W.  Va.  368,  394;  Hunter 
V.  Jones,  6  Rand.  (Va.)  541;  Kolner  v.  Ran- 
kin, 11  Grat  (Va.)  429.  In  many  cases  It  Is 
impossible  to  do  so,  but  we  regard  this  one 
as  falling  within  the  well-known  exception  to 
the  general  rule.  Hunter  v.  Jones,  cited.  In- 
volved an  Instruction  applicable  to  a  state 
of  facts  not  disclosed  by  the  evidence.  Just 
as  these  are,  and  the  error  was  held  not  pre- 
judicial. The  principle  declared  In  State  v. 
Dickey,  46  W.  Va.  319,  83  S.  B.  231,  is  in- 
voked against  that  part  of  instruction  No.  1 
which  says  bare  fear  of  a  malicious  assault 
or  other  felony,  however  well  grounded,  un- 
accompanied by  an  overt  act  indicative  of  the 
intention,  does  not  warrant  killing  by  way  of 
prevention.  The  facts  attending  the  shooting 
in  this  case  are  wholly  different  from  those  • 
disclosed  in  State  v.  Dickey.  As  to  whether 
there  was  an  overt  act,  the  evidence  was 
confilctlng,  and  It  was  for  the  Jury  to  de- 
termine whether  there  was  or  not 

A  charge  of  assumption  of  the  malicious- 
ness of  the  shooting  Is  predicated  on  the  Ian- 
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guage  of  the  qualifying  or  explanatory  In- 
structions given  by  the  court.  We  think, 
however,  the  reference  in  it  to  "mallciouB 
shooting  cases'*  could  not  have  been  regarded 
by  the  Jury  as  a  suggestion  or  Intimation  as 
to  the  weight  of  the  evidence.  Literally  it  is 
not  confined  to  the  case  on  trial.  The  terms 
are  generic  in  import  The  reference  is  to 
the  class  of  cases  to  which  the  one  on  trial 
belongs,  as  shown  by  the  indictment  or 
charge  rather  than  the  evidence,  not  to  that 
particular  case.  This,  in  our  opinion,  is  con- 
clusive of  the  untenableness  of  the  position 
taken  in  the  brief  of  the  attorneys  for  plain- 
tlfif  In  error. 

For  the  reasons  here  stated,  the  judgment 
will  be  afQrmed. 

Affirmed. 


(63  W.  Va.  885) 

POCAHONTAS  TANNING  CO.  v.  ST.  LAW- 
RENCE BOOM  &  MFG.  CO.  et  al. 
(Supreme  Oourt  of  Appeals  of  West  Virginia. 
March  3,  1908.) 

1.  Yeitdob  and  Pubchaseb— Bona  Fide  Pub- 
CHASEBS— Notice— Facts   Putting   on   In- 

QUIBT. 

Whatever  is  sufftcient  to  direct  the  atten- 
tion of  a  purchaser  to  prior  rights  and  equities 
of  third  parties,  so  as  to  put  him  on  inquiry  in- 
to ascertaining  their  nature,  will  operate  as  no- 
tice. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  §{  477-494.] 

2.  Same. 

A  party  is  not  entitled  to  protection  as  a 
bona  fide  purchaser,  without  notice,  unless  he 
looks  to  every  part  of  the  title  he  is  purchasing, 
neglecting  no  source  of  information  respecting  it 
which  common  prudence  suggests. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  S§  477-494.] 

3.  Same. 

That  which  fairly  puts  a  party  on  inquiry 
is  regarded  as  sufficient  notice,  if  the  means  of 
knowledge  are  at  hand ;  and  a  purchaser,  hav- 
ing sufficient  knowledge  to  put  him  on  inquiry, 
or  being  informed  of  circumstances  which  ought 
to  lead  to  such  inquiry,  is  deemed  to  be  suffi- 
ciently notified  to  deprive  him  of  the  character 
of  an  innocent  purchaser. 

[E}d.  Note. — For  cascR  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  S§  477-494.] 

4.  Same. 

If  one  has  knowledge  or  information  of 
facts  sufficient  to  put  a  prudent  man  on  inquiry, 
as  to  the  existence  of  some  right  or  title  in  con- 
flict with  that  which  he  is  about  to  purchase, 
he  is  bound  to  prosecute  the  same,  and  to  as- 
certain the  extent  of  such  prior  right;  and,  if 
he  wholly  neglects  to  make  inquiry,  or,  having 
'  begun  it,  fails  to  prosecute  it  in  reasonable  man- 
ner, the  law  will  charge  him  with  knowledge  of 
all  facts  that  such  inquiry  would  have  afforded. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  §S  477-494.] 

5.  Same. 

One  who  has  taken  deed  for  land,  purport- 
ing on  its  face  to  convey  all  interests  therein, 
but  with  reservation  of  pine  and  hemlock  tim- 
ber, and  recital  that  such  timber  on  the  land 
has  been  sold,  and  afterwards  acquires  by  deed 
without  such  reservation  outstanding  interest 
found  to  exist  in  title  to  the  land,  not  conveyed 
by  the  former  deed,  is  chargeable  with  notice 
of  the  rights  of  another,  whom,  by  common  pru- 
dence, he  would  have  found  to  be  owner  of 


such  timber  by  purchase  prior  to  the  deed  con- 
taining such  reservation  and  recital,  and,  as  to 
that  other,  is  not  an  innocent  purchaser  of  in- 
terest in  such  timber  by  said  deed  for  the  oat- 
standing  interest. 
(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Pocahontas 
County. 

Bill  by  the  Pocahontas  Tanning  Company 
against  the  St  Lawrence  Boom  &  Manufac- 
turing Company  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
remanded. 

H.  L.  Van  Sickler  and  Henry  Gilmer,  for 
appellants.  Talbott  &  Hoover  and  Price, 
Oaenton  &  McPeak,  for  appellee. 

ROBINSON,  J.  A  tract  of  2,302  acres  of 
mountain  land  was  conveyed  by  Holt  and 
Mathews  to  McGraw  November  10,  1897,  the 
deed  for  which  was  recorded  February  y, 
1898.  The  grantors  covenanted  to  warrant 
generally  the  title,  and  that  they  had  a  right 
to  convey.  The  deed  contains  this  clause: 
"But  the  pine  and  hemlock  timber  which  are 
or  were  on  this  land  are  now  hereby  conveyed, 
as  they  were  sold  many  years  ago  and  were 
probabl:^-  long  since  cut  and  removed."  It 
later  developed  that  there  was  an  outstand- 
ing interest  in  this  tract  of  land,  held  by  the 
heirs  of  McCarty,  deceased,  as  far  as  the 
legal  title  was  concerned.  McCarty  had  been 
a  purchaser  at  Judicial  sale  with  Holt  and 
Mathews,  and  the  special  commissioner's 
deed  conveyed  to  all  three.  His  heirs  were 
a  son  and  six  children  of  a  deceased  daughter ; 
four  of  them  being  infants.  Conveyances  to 
McGraw  were  obtained  from  the  adult  heirs; 
and,  by  legal  proceedings  to  sell  the  interests 
of  the  infants,  a  deed  was  authorized  and 
made  to  McGraw,  conveying  the  interests  of 
such  infants.  The  deed  from  the  son  con- 
veyed a  full  one-sixth  interest  in  the  land, 
without  reservation,  and  was  dated  January 
31,  1898.  The  deed  from  the  two  adults  ot 
the  six  grandchildren  conveyed  a  full  two- 
sixths  of  one-sixth  Interest  in  the  land,  with- 
out reservation,  and  was  dated  November  26, 
1898.  The  deed  of  a  special  commissioner, 
appointed  in  the  proceediugs  to  sell,  as  afore- 
said, the  interests  of  said  infants,  conveyed 
four-sixths  of  one-sixth  interest  in  the  land, 
was  dated  May  14,  1898,  and  contains  this 
reservation:  **The  pine  and  hemlock  timber 
is  not  conveyed,  as  it  was  sold  and  conveyed 
bj  J.  W.  D.  McCarty  in  his  lifethne."  The 
three  deeds  aforesaid,  for  the  outstanding  in- 
terest of  McCarty,  were  recorded  on  the  same 
day,  January  27,  1899.  By  deed,  April  1, 
1903,  in  which,  for  some  reason  that  does  not 
appear,  the  Greenbrier  Lumber  Company  Join- 
ed, McGraw  conveyed  the  said  tract  of  2,302 
acres  to  the  Pocahontas  Tanning  Company, 
plaintiff  herein,  with  covenants  of  general 
warranty  and  right  to  convey,  and  without 
reservation. 

The  object  of  this  suit  is  best  explained  by 
a  quotation  from  plaintiff's  bill,  wherein  It  Is 
alleged  that  plaintiff  '*is  the  owner  of  a  tracf 
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of  land  situated  *  *  *  on  the  waters  of 
Knapp's  creek,  containing  2,302  acres,  known 
as  the  'Henry  Harper  Land,'  subject  to  cer- 
tain Interests  In  the  hemlock  and  white  pine 
timber  on  said  tract  claimed  by  the  above- 
named  defendants,  aa  hereinafter  set  forth, 
but  that  it  is  the  undisputed  owner  of  an  un- 
divided s/s6  interest  in  said  hemlock  and 
white  pine  thnber.  The  defendants  Ethel 
Curry,  Bertie  Curry,  Elmer  Curry,  and 
Georgia  Curry  are  the  owners  of  a  i/se  inter- 
est in  said  timber  each.  The  St.  Lawrence 
Boom  &  Manufacturing  Company  claims  to 
own  **/t6  undivided  interest  in  said  hem- 
lock and  white  pine  timber.  And  it  is  to  ad- 
judicate these  property  rights  and  make  par- 
tition of  the  said  real  estate  held  in  said 
timber,  and  to  restrain  the  waste  now  being 
committed  by  the  defendant  the  St.  Lawrence 
Boom  &  Manufacturing  Company,  that  this 
suit  is  brought"  The  said  s/sa  interest  is 
that  which  it  is  claimed  MoQraw  secured  by 
the  fact  that  there  were  no  reservations  of 
the  pine  and  hemlock  in  the  deeds  to  him,  as 
aforesaid,  from  the  adult  heirs  of  McCarty. 
The  four  Curry  children,  we  take  it,  are 
alleged  to  be  owners,  as  aforesaid,  because  of 
the  reservation  in  the  deed  to  McGraw  con- 
veying the  interests  of  said  infants,  as  we  have 
noted.  The  bill,  alleging  title  in  the  hem- 
lock and  white  pine  timber  in  plaintilf,  as 
aforesaid,  exhibits  as  part  thereof  all  the 
deeds  mentioned  by  us.  hereinbefore.  Plain- 
tiff also  alleges  that  on  November  12,  1888, 
the  said  Holt  and  Mathews,  two  of  the  three 
owners,  as  aforesaid,  convejBd  their  interest 
in  the  white  pine  and  hemlock  timber  on  said 
land  to  the  Cumberland  Lumber  Company, 
with  right  to  remove  the  same  within  20  years 
from  June  13,  1888,  exhibiting  an  attested 
copy  of  the  deed,  recorded  July  21,  1891,  and 
tliat,  by  mesne  conveyances,  such  interest 
therein  became  vested  in  the  St-  Lawrence 
Boom  &  Manufacturing  Company.  But  a  ref- 
erence to  the  said  exhibited  deed  shows  us 
that  Holt  and  Mathews  purported  to  convey 
the  whole  of  such  timber  by  the  following  de- 
scription: "All  the  white  pine  &  hemlock 
timber  on  a  certain  tract  on  Kuapp*s  creek  in 
Pocahontas  county  known  as  the  'Harper 
Land'  calling  for  about  two  thousand  three 
hundred  acres  and  bought  by  said  Holt  and 
Mathews  at  judicial  sale."  Thus  it  appears 
that  Holt  and  Mathews,  in  this  deed,  were 
ignoring  any  interest  of  McCarty,  not  even 
recognizing  him  as  a  joint  purchaser  with  them 
at  judicial  sale,  as  the  deed  exhibited  with 
the  bill,  made  in  pursuance  of  such  judicial 
sale,  conveying  to  all  three,  dated  July  31, 
1880,  after  said  sale  of  the  timber  by  Holt 
and  Mathews,  shows  him  to  have  been,  not 
only  by  its  recitals,  but  by  its  conveyance  to 
him  as  joint  purchaser.  Yet  this  is  explained 
by  facts  disclosed  in  the  answers.  Quite 
significant  it  is  that  the  deed  of  Holt  and 
Mathews  to  McGraw  also  ignored  the  interest 
of  McCarty,  and  that  the  deed  to  McGraw 
referred,  as  we  have  seen,  to  such  sale  of  this 


timber.  By  it,  when  he  purchased  the  land — 
defectively  as  to  including  all  interests,  it  is 
true — ^he  was  told  that  this  timber  had  been 
sold  many  years  before,  and  that  the  same 
had  probably  long  since  been  cut  and  removed. 
We  may  as  well  here  note  that  this  deed  to 
McGraw,  at  the  least,  distinctly  stated  that 
the  pine  and  hemlock  timber  "on  this  land*' 
had  been  "sold  many  years  ago."  Reference 
to  the  records  by  McGraw  would  have  dis- 
closed said  deed  purporting  to  convey  all  in- 
terests in  the  timber  to  the  Cumberland  Lum- 
ber Company,  and  thereby  shown  him  that 
purchaser  of  whom  he  could  have  made  in- 
quiry as  to  what  interests  it  actually  acquired. 
And  this  Inquiry  would  have  led  McGraw  to 
the  facts  now  relied  on,  as  we  shall  see,  in  the 
answer  of  the  St.  Lawrence  Company — ^that 
it  was  the  legal  owner  of  the  interests  of  Holt 
and  Mathews  and  had  acquired  through  them 
equitable  title  to  the  interest  of  McCarty. 

We  have  observed  that,  by  this  suit,  plain- 
tiff claims  title  to  Vse  of  said  pine  and  hem- 
lock timber,  calls  for  partition  thereof,  and 
prays  that  waste  by  its  alleged  co-tenant  be 
enjoined.  Injunction  was  awarded  plaintiff, 
restraining  and  enjoining  the  St.  Lawrence 
Company  and  its  employes  from  cutting 
down  and  destroying  the  hemlock  timber 
and  other  trees,  and  from  committing  waste 
generally  upon  said  tract  of  2,302  acres.  In 
vacation,  upon  notice  of  motion  to  dissolve, 
the  cause  was  heard  upon  such  motion  made, 
demurrer  interposed  to  plaintiff's  bill,  an- 
swers and  exceptions  thereto  indorsed,  dep- 
ositions taken  by  plaintiff,  and  motions,  after 
due  notice,  in  relation  to  additional  injunc- 
tion bond,  as  well  as  bond  to  be  given  by 
defendant  to  perform  and  satisfy  any  decree. 
So  much  of  the  decree  then  entered,  and  now 
complained  of,  as  is  material  in  the  present 
consideration  of  the  cause,  is:  "That  the 
defendant  the  St.  Lawrence  Boom  &  Mfg. 
Company  and  G.  W.  Huntley  &  Son  be  re- 
strained and  enjoined  from  cutting  any  more 
standing  timber."  And:  "The  court  doth 
overrule  the  defendants'  demurrer,  and  doth 
overrule  the  defendants'  motion  to  dissolve 
said  Injunction  heretofore  awarded  without 
condition." 

We  need  but  briefly  refer  to  the  answers 
aforesaid.  It  suffices  to  say  that  there  is  ab- 
sohite  denial  of  title  in  plaintiff  to  any  of 
the  said  pine  and  hemlock  timber;  and  these 
answers  affirm  that  the  St  Lawrence  Com- 
pany owns  all  of  said  timber  on  the  tract 
and  has  the  right  until  June  13,  1908,  to  cut 
and  remove  the  same.  Consistent  with  these 
allegations,  the  committing  of  waste  is  de- 
nied. It  is  shown  that  the  interest  of  Mc- 
Carty was  acquired  by  those  under  whom 
defendant  claims  tltie  to  said  timber,  at  the 
time  of  the  purchase  from  Holt  and  Mathews 
by  the  Cuml>erland  Lumber  Company;  and 
it  is  alleged  that  plaintiff  had  notice  of  the 
rights  of  the  defendant  to  the  pine  and  hem- 
lock timber  when  It  purchased  from  McGraw, 
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and  that  the  record  of  McGraw's  title  shows 
that  he  had  purchased  said  land  subject  to 
the  sale  of  the  pine  and  hemlock  timber 
made  to  the  Cumberland  Lumber  (Company. 
There  were  no  repHcatlons  to  these  answers. 
The  exceptions  to  them  pertained  to  the  fact 
that  they  did  not  show  recordation  of  title 
papers  for  the  McCarty  interest  in  the  pine 
and  hemlock,  on  behalf  of  defendant's  claim 
thereto;  but  It  may  well  be  conceded  that  de- 
fendant can  claim  only  eqiil table  title  there- 
tow  These  answers  further  aver  that  Mathews 
acquired  the  aforesaid  deeds  in  the  name  of 
McGraw  for  the  outstanding  McCarty  inter- 
ests, in  perfecting  the  title  to  the  land  sold 
him  by  Holt  and  Mathews  aforesaid,  ancil- 
lary to  the  deed  made  by  them  to  McGraw  as 
part  of  the  same  transaction,  and  that,  by 
these  deeds  for  the  McCarty  interests  in  the 
land,  McGraw  could  not  acquire  any  rights 
as  against  defendant  by  reason  of  the  omis- 
sion of  reservation  of  said  timber,  for,  by 
the  original  deed  to  him,  he  had  knowledge 
of  the  fact,  or  was  put  upon  inquiry  which 
pointed  to  the  fact,  that  this  timber  on  the 
land  was  sold  to  those  from  whom  defendant 
acquired  it 

There  is  a  single  question  for  our  consid- 
eration, as  we  view  it:  Was  McGraw  a  pur- 
chaser of  the  interests  in  the  pine  and  hem- 
lock timber  now  claimed  by  plaintiff,  with- 
out notice  of  the  rights  of  those  under  whom 
defendant  claims?  The  case  turns  S9lely  on 
this  question  of  notice.  The  depositions  filed 
by  plalntifT  relate  to  the  existence  of  the  al- 
leged waste,  and  do  not  pertain  to  notice. 
All  matters  other  than  those  pertaining  to 
the  above  question  are  not  now  controlling, 
and  shall  be  eliminated.  PlalntifT's  title 
must  come  from  McGraw,  If  any  it  has.  If 
his  title  was  not  good,  as  against  the  rights 
of  defendant,  plaintiff's  clearly  cannot  be.  It 
is  insisted  that  the  bill  is  insufficient,  and 
that  the  demurrer  should  have  been  sustain- 
ed, because  the  recital  in  the  original  deed 
to  McGraw  that  this  timber  had  been  sold 
shows  that  he  could  have  acquired  no  title 
to  the  same,  as  against  defendant,  by  the 
subsequent  deeds  to  him.  But  the  bill  al- 
leges title  in  McGraw,  and  shows  title  papers 
therefor,  which  title  papers  avail  him  for 
such  interest  in  the  timber  as  is  claimed,  un- 
less it  Is  shown  that  the  pursuit  of  inquiry 
upon  which  the  aforesaid  recital  put  Mc- 
Graw would  have  led  him  to  the  facts  of 
ownership  In  another  of  the  interests  claim- 
ed. The  bill  does  not  show  that  another  had 
become  owner  thereof,  or,  in  other  words, 
that  the  recital  was  true  as  to  the  McCarty 
interest  Hence  the  demurrer  was  properly 
overruled.  But  the  answers  do  show  this 
ownership  in  defendant  Title  In  McGraw, 
or  plaintiff  through  him,  as  against  defend- 
ant, is  flatly  denied  by  the  answers;  and 
facts  are  averred  therein  showing  that,  if 
McGraw  had  inquired,  as  we  shaU  see  he 
was  bound  to  do,  as  to  the  meaning  of  the 


aforesaid  recital  In  his  original  deed,  he 
would  have  discovered  that  the  Cumberland 
Lumber  Company,  or  those  claiming  under 
it,  owned  the  McCarty  interest,  had  paid 
therefor,  and  that  McCarty  had!  signed  writ- 
ten evidence  of  the  full  receipt  of  the  pur- 
chase money  therefor  paid  him  by  Mathews. 
Facts  there  averred  show  that,  had  he  so  in- 
quired, he  would  have  found  what  his  deed 
for  the  Interests  of  the  infant  heirs,  recorded 
by  him  on  the  same  day  with  those  by  which 
it  is  now  claimed  he  took  title  to  the  interest 
in  the  timber  in  controversy,  told  him — that 
McCarty,  in  his  lifetime,  had  sold  bis  inter- 
est in  the  pine  and  hemlock.  There  being  no 
replications  to  the  answers,  these  facts  there- 
in shown  in  defense  against  the  allegations 
of  plaintiff's  bill  must  be  taken  as  true,  as 
far  as  present  consideration  of  the  cause  Is 
concerned.  Wilt  v.  Huffman,  46  W.  Va.  473, 
33  S.  E.  279;  Blerne  v.  Ray,  37  W.  Va.  571, 
16.  S.  E.  804;  Snyder  v.  Martin,  17  W.  Va. 
270,  41  Am.  Rep.  670;  and  other  cases.  Re- 
ply and  proof  may  make  a  very  different 
case. 

It  is  argued  for  plaintiff  that  the  clause  in 
the  origina)  deed  to  McGraw,  quoted  in  the 
beginning  hereof,  has  the  effect  to  convey  the 
pine  and  hemlock  timber.  Not  for  a  moment 
can  we  give  ear  to  such  forced  construction. 
It  would  be  wholly  Inconsistent  with  the  fact, 
shown  by  plalntlfTs  bill,  that  Holt  and 
Mathews,  prior  to  this  deed  for  the  land  to 
McGraw,  had  made  deed  for  the  pine  and 
hemlock  to  the  Cumberland  Lumber  Com- 
pany, purporting  to  convey  all  interests  in 
said  timber,  giving  a  right  for  20  years  to 
remove  the  same,  which  right  had  not  ex- 
pired. Knowing  this,  as  reasonable  and  in- 
telligent men,  they,  of  course,  would  make  a 
reservation  of  what  they  had  sold,  as  they 
clearly  did.  This  fact,  of  itself,  is  enough 
to  cause  us  to  read  "now"  as  "not"  In  sense, 
we  must  believe  the  word  "now"  to  be  a 
mere  clerical  error,  and  intended  .for  "not" 
The  very  context  shows  this  conclusively.  It 
speaks  of  "the  pine  and  hemlock  which  are 
or  were  on  this  land."  Note  the  word 
"were."  Shall  we  say  that  it  Is  consistent 
with  the  words  "now  conveyed"?  Would 
grantors  undertake  to  convey  that  which 
was  not  on  the  land — pine  and  hemlock 
which  **were"  once  there?  But  this  is  not 
all.  The  residue  of  the  clause  is  not  consis- 
tent with  the  idea  of  "now  conveyed."  It 
says,  "as  they  were  sold  many  years  ago, 
and  were  probably  long  since  cut  and  re- 
moved." Would  sensible  men  undertake  to 
convey  that  which  had  long  since  been  cut 
and  removed  from  the  land?  McGraw,  by 
this  clause  in  his  original  deed  for  the  land, 
must  be  charged  wtlh  notice  of  what  it  would 
mean  to  any  reasonable  man.  It  was  notice 
that  the  pine  and  hemlock  were  not  conveyed 
to  him,  and  that  they  were  sold  many  years 
before  his  said  deed.  And  if  such  forced 
construction,  as  is  suggested,  were  accepted, 
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It  could  not  affect  the  question  of  this  notice. 
The  recital  that  the  timber  had  been  sold 
would  still  remain,  and  cannot  be  excluded* 

But  it  is  contended  that  McGraw  obtained 
good  title  to  the  '/se  interest  in  this  timber 
by  the  two  deeds  from  the  adult  McCarty 
heirs  to  him,  in  which  there  were  no  reser- 
Tatlons.  These  deeds  being  acquired  subse- 
quent to  his  knowledge  of  said  clause  in  the 
former  deed  to  him,  could  he  so  acquire  such 
title  as  against  such  equitable  owner  as 
defendant  is  shown  to  be?  True,  a  refer- 
ence to  the  records  showed  him  no  convey- 
ance of  the  McCarty  interest  But  his  own 
deed  from  Holt  and  Mathews  was  notice  to 
him  that  the  pine  and  hemlock  were  long 
ago  sold.  Holt  and  Mathews  would  not  con- 
yey  it  to  him  for  that  reason.  That  deed, 
told  him  that  not  simply  the  interests  of 
Holt  and  Mathews  were  sold,  but  that  the 
pine  and  hemlock  timber  "on  thid  land*'  were 
sold.  The  words  "on  this  land"  would  in- 
clude the  McCarty  interest  What  was  the 
effect  of  such  notice?  Did  it  not  put  Mc- 
Graw on  inquiry  and  charge  him  with  no- 
tice of  all  which  such  Inquiry  would  have 
disclosed;  that  is,  that  the  same  party  that 
secured  the  Holt  and  Mathews  title  to  thib 
timber  by  legal  deed  also  secured  the  McCar- 
ty title  by  equitable  standing?  W^ould  it 
not  have  led  him  to  the  facts  set  forth  in 
the  answers  herein,  showing  good  equitable 
title  in  those  under  whom  defendant  holds? 
We  must  hold,  as  the  case  is  now  presented, 
that,  with  such  notice,  or  opportunity  to  ob- 
tain the  facts,  McQraw  could  not,  and  did 
not,  take  title  to  this  timber  as  against  de- 
fendant He  is  bound  by  the  said  recital 
in  the  former  deed  to  him,  and  could  not 
acquire,  as  against  those  under  whom  de- 
fendant claims,  that  which  he  was  told  had 
been  sold,  and  which  he  would  have  found 
sold  to  those  who  conveyed  to  defendant  had 
he  investigated  all  that  to  which  the  re- 
cital led  him.  Had  he  so  investigated,  he 
would  have  found  facts  not  only  consistent 
with  the  recital  that  the  pine  and  hemlock 
had  been  sold,  but  consistent  with  the  pur- 
port of  the  deed  of  Holt  and  Mathews  to 
the  Cumberland  Lumber  Company  to  con- 
vey all  interests  in  this  timber  to  it,  as  we 
have  noted,  of  which  deed  and  its  said  pur- 
port he  had  notice  by  its  recordation. 

Plainly,  as  to  the  last  deed  to  McGraw, 
aforesaid,  in  securing  the  McCarty  interest 
in  the  land,  he  could  not  have  taken  good 
title  to  the  pine  and  hemlock  as  against 
defendant,  for,  long  before  its  date,  he  had 
received  deed  for  the  interests  of  the  in- 
fant heirs,  as  we  have  seen,  in  which  it  was 
expressly  stated  that  McCarty,  in  his  life- 
time, had  "sold  and  conveyed"  the  pine  and 
hemlock.  This  was  direct  in  its  terms,  re- 
lated to  the  identical  land,  and  was  the  most 
emphatic  notice.  When  the  first  deed  was 
made  to  McGraw  in  getting  in  the  outstand- 
ing McCarty  interest,  it  is  true  that  he  had 
only   the  recital  of  the  deed  of  Holt  and 


Mathews  to  him,  saying  that  the  pine  and 
hemlo<dc  were  not  conveyed  therein,  as  they 
had  long  before  been  sold,  not  telling  to 
whom,  yet  amply  sufficient  to  put  him  on 
inquiry  as  to  the  true  facts,  which  are  now 
disclosed  by  the  answers  •  herein,  without 
replication  standing  as  true  in  relation  to 
adverse  ownership  of  the  pine  and  hemlock 
at  the  time  it  is  alleged  McGraw  obtained 
title  thereto.  He  was  a  purchaser,  though 
for  valuable  consideration,  yet  with  notice 
of  another's  equity. 

The  law,  widely  recognksed,  and  controlling 
herein,  is  most  concisely  stated  by  an  emi- 
nent authority  CWarvelle  on  Vendors,  |  263) 
as  follows:  "Whatever  fairly  puts  a  party 
on  inquiry  is  regarded  as  sufficient  notice 
where  the  means  of  knowledge  are  at  hand; 
and  a  purchaser,  whenever  he  has  sufficient 
knowledge  to  put  him  on  inquiry,  or  where 
he  has  been  informed  of  circumstances  which 
ought  to  have  led  to  such  inquiry,  is  deem- 
ed to  have  been  sufficiently  notified  to  de- 
prive him  of  the  character  of  an  innocent 
purchaser.  It  is  the  duty  of  every  person 
who  may  have  knowledge  or  information  of 
facts  sufficient  to  put  a  prudent  man  on  in- 
quiry, as  to  the  existence  of  some  right  or 
title  in  conflict  with  that  he  is  about  to  pur- 
chase, to  prosecute  the  same,  and  to  ascer- 
tain the  extent  of  such  prior  right;  and  if 
he  wholly  neglects  to  make  Inquiry,  or,  hav- 
ing begun  it,  fails  to  prosecute  it  in  a  rea- 
sonable manner,  the  law  will  charge  him 
with  knowledge  of  all  facts'  that  such  in- 
quiry would  have  afforded.  A  purchaser 
is  bound  to  take  notice  of  all  recitals  in  the 
deed  through  which  the  title  is  derived,  and 
is  affected  with  notice  of  every  matter  or 
thing  stated  in  the  several  conveyances  con- 
stituting his  chain  of  title.  All  such  state- 
ments and  recitals  are  sufficient  to  raise  an 
inquiry,  and  the  corresponding  duty  is  thrust 
upon  the  purchaser  to  investigate  and  fully 
explore  everything  to  which  his  attention 
is  thereby  directed."  This  authority  also 
tells  us:  "Notice,  to  bind  a  purchaser,  need 
not  consist  of  positive  information,  for  any 
fact  that  would  put  an  ordinarily  prudent 
man  on  inquiry  will  suffice;  nor  is  it  essen- 
tial that  notice  of  an  equitable  interest  should 
come  from  the  interested  party  or  his  agent, 
for  such  notice  may  be  imparted  aliunde, 
provided  it  is  of  a  character  likely  to  gain 
credit  Vague  rumor  or  mere  surmises  are 
insufficient  in  themselves;  but  where  parties 
assume  to  speak  from  knowledge,  and  par- 
ticularly when  such  parties  stand  In  situations 
which  may  reasonably  be  presumed  to  afford 
them  the  means  of  knowledge,  the  purchaser 
cannot  disregard  the  information  so  obtain- 
ed.*' Further,  it  says:  "It  has  been  held  that 
where  a  parly  has  heard  of  a  sale  of  land 
before  he  purchased,  and  from  a  source  en- 
titled to  reasonable  credit,  and  under  cir- 
cumstances not  likely  to  be  forgotten,  a  duty 
would  devolve  upon  him  of  tracing  out  the 
matter  and  ascertaining  its  truth.*' 
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These  principles  are  so  universally  accepted 
that  it  seems  useless  to  cite  any  of  the  many 
decisions  approving  them.  This  court,  apply- 
ing the  same  doctrine,  in  Cain  v.  Cox,  23  W. 
Va.  594,  held:  "One  is  considered  a  pur- 
chaser for  valuable  consideration  with  no- 
tice of  another's  equity  whenever  he  has 
such  notice  of  such  facts  as  would  put  him 
on  inquiry,  for  the  law  imputes  to  a  person 
knowledge  of  facts,  of  which  the  exercise 
of  common  prudence  and  ordinary  diligence 
must  have  apprised  him."  Some  of  the 
other  decisions  of  this  court,  recognizing 
the  doctrine  are  Clark  v.  Sayers  &  Lam- 
bert, 55  W.  Va.  512.  47  S.  E.  312,  Fouse  v. 
Gilfillan,  45  W.  V^a.  213,  32  S.  B.  178,  and 
Crumlish  v.  Shenandoah  Valley  R.  Co.,  32  W. 
Va.  244,  9  S.  E.  180.  In  applying  the  doc- 
trine, in  Burweirs  Adm'rs  v.  Fauber,  21 
Grat.  446,  it  is  said:  "Purchasers  are  bound 
to  use  a  due  degree  of  caution  in  making 
their  purchases,  or  they  will  not  be  entitled 
to  protection.  Caveat  emptor  is  one  of  the 
best  settled  maxims  of  the  law,  and  applies 
exclusively  to  a  purchaser.  He  must  take 
care,  and  make  due  inquiries,  or  he  may  not 
\)e  a  bona  fide  purchaser.  He  is  bound  not 
only  by  actual,  but  also  by  constructive,  no- 
tice, which  is  the  same  in  its  effect  as  actual 
notice.  He  must  look  to  the  title  papers 
under  which  he  buys,  and  Is  charged  with 
notice  of  all  the  facts  appearing  on  their 
face,  or  to  the  knowledge  of  which  anything 
there  appearing  will  conduct  him.  He  has 
no  right  to  shut  his  eyes  or  his  ears  to  the 
inlet  of  information,  and  then  say  he  is  a 
bona  fide  purchaser  without  notice."  This 
language  of  the  Virginia  court  is  quoted 
approvingly  by  Chief  Justice  Fuller,  in  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U.  S. 
417,  12  Sup.  Ct  239.  35  L.  Ed.  1063. 

Since  it  is  apparent  that  McGraw  must  be 
considered  a  purchaser  with  notice  of  the 
equitable  rights  of  those  under  whom  the 
St  Lawrence  Company  holds,  and  since  plain- 
tiff could  acquire  no  title  as  against  the  St 
Lawrence  Company  that  McGraw  did  not 
legally  acquire  as  against  it,  it  is  readily  to 
be  observed  that  the  refusal  to  dissolve  the 
injunction  awarded  against  defendant  show- 
ing superior  equitable  rights  to  any  of  plain- 
tiff's, and  decreeing  continuance  of  such  in- 
junction, is  clearly  erroneous. 

In  these  particulars,  the  decree  is  there- 
fore reversed,  the  injunction  dissolved,  and 
the  cause  remanded,  to  be  further  proceeded 
in  according  to  the  principles  herein  an- 
nounced and  rules  governing  courts  of  equity. 
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JONES  V.  TOWN  OF  HENDERSON. 

ISupreme  Court  of  North  Carolina.    March  18, 
1908.1 

1.  Pleading  —  CoNSTBUcriON  —  Statutory 
Provisions. 

Revisal  1906,  §  495,  expressly  provides  that, 
in  construing  a  pleading  for  the  purpose  of  de- 
termining its  effect,  its  allegations  shall  be  lib- 


erallv  construed  with  a  view  to  substantial  jus- 
tice between  the  parties. 

2.  Municipal  Corporations  —  Street  Im- 
provements—Injuries TO  Propbbtt— Ija- 

BILITT. 

A  municipal  corporation  having  authority 
to  grade  streets,  including  sidewalks,  is  liable 
to  an  abutting  landowner  for  any  damages  re^ 
suiting  from  doing  the  work  in  a  negligent  and 
unskillful  manner,  the  duty  of  the  corporation 
being  ministerial,  though  damages  resulting 
from  the  leaving  of  a  lot  too  high  or  too  low 
because  of  street  grading  are  not  recoverable 
where  the  work  is  properly  done. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Di*. 
voL  36,  Municipal  Corporations,  §  1547.] 

3.  'Pleadino  —  Complaint  —  Sufficienct  — 
Demurrer. 

The  general  rule  is  that,  if  there  is  any 
cause  of  action  stated  in  a  complaint,  however 
inartificiaily  expressed,  a  demurrer  thereto  will 
be  overruled. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading.  §§  408-427.] 

4.  Municipal  Corporations— Streets— Side- 
walks—Injuries  TO  Property  —  Actions — 
Complaint— Sufficiency. 

A  complaint,  in  an  action  against  a  town 
for  injury  to  plaintiff's  property  through  the 
construction  of  a  sidewalk,  alleged  that  de- 
fendant constructed  the  walk  without  exercising 
proper  care^  and  contrary  to  the  plans,  etc.,  o^ 
its  own  engineer,  which  it  had  formally  adopted 
for  grading  and  improving  its  streets^  thereby 
obstructing  certain  disain  pipes  leading  from 
plaintiff's  lot  to  the  street,  and  impairing  his 
right  of  ingress  and  egress,  and  that  defendant 
unlawfully,  negligently,  unskillfuUy,  etc.,  caused 
earth  to  be  piled  in  front  of  the  proi>erty  to  a 
depth  of  from  14  to  18  inches,  on  which  it  un- 
lawfully, negligently,  etc.,  constructed  the  walk 
which  was  18  inches  in  heij^ht,  and  which  form- 
ed an  obstruction,  etc.  Meld,  that  the  allega- 
tions of  negligence  were  sufficient  as  against  a 
demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1711-1724.] 

5.  Pleading— Complaint— Motion  to  Makk 
More  Definite  and  Certain. 

Where  a  complaint  alleging  negligence 
states  a  cause  of  action,  the  remedy  of  a  defend- 
ant desiring  a  more  definite  statement  of  the  al- 
leged negligence  is  by  motion,  under  Revisal 
1905,  §  496,  to  make  the  complaint  more  defi- 
nite and  certain,  and  not  by  demurrer. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §§  409,  1173-1193.] 

6.  Municipal  Corporations— Streets— Side- 
walks—Injuries  TO  Property  —  Action— 
Complaint— Sufficiency. 

In  an  action  against  a  town  for  injuries  to 
plaintiffs  propertv  from  the  construction  of  a 
sidewalk,  a  complaint,  alleging  that  defendant 
by^  and  through  its  so-callea'  board  of  com- 
missioners, did  the  work,  etc;,  sufficiently  alleged 
that  the  commissioners  were  acting  under  au- 
thority from  defendant. 

Appeal  from  Superior  Court,  Vance  Coun- 
ty;  Neal,  Judge. 

Action  by  J.  P.  Jones  against  the  town  of 
Henderson.  From  a  Judgment  overruling  a 
demurrer  to  the  complaint,  defendant  ap- 
peals.   No  error. 

This  action  was  brought  to  recover  dam- 
ages for  injury  to  the  plaintilTs  premises, 
situated  on  Poplar,  or  Charles,  street,  by  the 
improper  construction  of  a  granolithic  side> 
walk  in  front  of  the  same.  The  plaintiff, 
after  alleging  the  incorporation  of  the  de- 
fendant as  a  town,  with  the  usual  powers  to 
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open  and  improve  Its  streets,  avers:  'That 
in  the  year  1890  the  plaintiff,  having  due 
regard  to  the  long  established  and  existing 
grade  of  Charles,  or  Poplar,  street,  erected 
upon  his  lot  a  residence  at  great  cost  to  him- 
self, and  at  additional  great  cost  constructed 
drain  pipes  or  conduits  for  delivering  the 
surface  or  rain  water  from  his  residence  and 
lot  into  the  side  drain  of  said  street.  That 
said  pipes  or  conduits  were  sufficient  to  keep 
his  lot  well  drained  and  his  home  free  from 
dampness."  He  further  alleges,  substantial- 
ly, that  the  defendant  constructed  a  side- 
walk in  front  of  his  lot  without  exercising 
proper  care  or  caution,  and  contrary  to  the 
plan,  specifications,  and  recommendations  of 
its  own  engineer,  which  it  had  formally 
adopted  for  grading  and  improving  its  streets, 
and  against  the  plaintifTs  protest,  and  with- 
out regard  to  the  injurious  effects  which  it 
was  easily  able  to  foresee,  and  that  the  de- 
fendant thereby  impaired  and  obstructed 
the  said  drain  pipes  or  conduits  and  his  right 
of  ingress  and  egress  with  respect  to  his  said 
lot  and  his  residence  thereon,  and  tl^at  he 
was  thus  deprived  of  the  free  use  and  en- 
joyment of  his  property.  The  plaintiff  more 
particulJ^^ly  alleges  that  the  defendant  **un- 
lawfully,  wantonly,  carelessly,  negligently, 
unskillfully,  improperly,  and  incautiously 
caused  earth  to  be  piled  in  front  of  his  prop- 
erty, tlie  entire  front  of  his  said  lot,  to  a 
depth  of  from  14  to  18  inches,  upon  which, 
it  unlawfully,  wantonly,  carelessly,  negli- 
gently, unskillfully,  improperly,  and  incau- 
tiously constructed  a  so-called  sidewalk  of 
cement  and  stone  called  granolithic,  which  is 
18  inches  in  height  and  forms  an  obstruc- 
tion to  his  ingress  to  and  egress  from  said 
dwelling  house  and  lot,  and  also  left  the 
mouth  or  place  of  discharge  for  said  drain 
pipes  18  inches  below  said  embankment, 
thereby  causing  said  drainage  or  surface  wa- 
ter to  dam  or  pond  upon  plaintiff's  yard,  thus 
rendering  plaintiff's  lot  less  healthy  and  less 
desirable  as  a  place  of  residence."  And,  fur- 
ther, that  the  defendant  did  "arbitrarily  and 
capriciously  and  unjustly,  without  notice  to 
the  plaintiff,  and  in  disregard  of  the  law  of 
the  land,  deprive  and  disseise  the  plaintiff  of 
his  property  by  building  said  obstruction  of 
earth,  cement,  and  rock  in  front  of  his  said 
lot,  and  prevent  his  free  access  to  and  egress 
from  said  house  and  lot,  destroying  his  long- 
established  drainage."  There  are  other  al- 
legations in  the  complaint  of  substantially 
the  same  nature,  but  it  is  unnecessary  to  set 
them  forth.  The  plaintiff,  having  alleged 
tliat  he  had  been  damaged  in  the  sum  of 
$1,250,  prayed  judgment  for  that  amount. 

The  defendant  filed  a  demurrer  to  the  com- 
plaint, the  material  parts  of  which  are  as 
follows:  ''That  the  plaintiff  has  failed  to  al- 
lege: (1).  That  he  has  any  right  or  easement 
to  discharge  the  surface  or  rain  water  from 
his  premises  through  drain  pipes  or  conduits 
to  the  street  drains,  or  that  it  was  the  nat- 
ural  drainage  of  plaintiff's  land.     (2)  That 


the  defendant  has  done  any  act  or  thing  ex- 
cept to  raise  ttiB  grade  of  the  sidewalk  on 
the  street  in  front  of  plaintiff's  residence 
and  construct  thereon  (a  pavement),  a  duty 
required  to  be  performed  by  the  defendant  in 
such  manner  as  it  might  deem  best  for  the 
interest  of  the  community,  and  that  all  the 
injuries  of  which  plaintiff  complains  result 
from  the  fact  of  such  grade  being  raised,  and 
not  from  the  manner  of  doing  the  work. 
(3)  In  what  respect  defendant  was  negligent, 
careless,  wanton,  or  unskillful,  nor  in  what 
respect  it  improperly,  incautiously,  or  unlaw- 
fully caused  to  be  performed  the  work  com- 
plained of,  nor  is  there  in  the  complaint  any 
allegation  of  any  injury  resulting  to  plaintiff 
from  any  cause  other  than  raising  the  grade 
of  the  sidewalk,  which  was  a  matter  resting 
in  the  discretion  of  the  defendant"  The 
other  grounds  of  demurrer  are  mentioned  in 
the  opinion  of  the  court.  From  the  judg- 
ment of  the  court  overruling  the  demurrer, 
the  defendant  appealed. 

T.  T.  Hicks,  A.  C.  Zolllcoffer,  and  T.  M. 
Pittman,  for  appellant    B.  H.  Perry,  J.  C.  ' 
Kittrell,  and  A.  J.  Harris,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  law  requires  that  we  shall  con- 
strue a  pleading  liberally  for  the  purpose  of 
determining  its  effect,  with  a  view  to  sub- 
stantial justice  between  the  parties.  Re  visa  1 
1905,  S  495.  The  plaintiff  has  alleged  that 
the  defendant,  by  its  commissioners,  has 
raised  the  sidewalk  in  front  of  his  house  18 
inches,  and  that  this  was  done  in  such  a 
negligent  and  unskillful  manner  as  to  ob- 
struct access  to  his  premises  and  egress 
therefrom,  and,  further,  that  it  was  done  un- 
lawfully and  wantonly.  The  plaintiff  has  the 
right  of  ingress  to  and  egress  from  his  lot 
subject  to  the  right  of  the  town  to  grade  and 
repair  the  street,  provided  it  is  done  in  a 
careful  manner.  If,  on  the  contrary,  the 
town,  in  the  exercise  of  its  authority  to  grade 
the  street,  including  the  sidewalk,  proceeded 
with  the  work  in  a  negligent  and  unskillful 
way,  by  reason  of  which  the  plaintiff's  prop- 
erty was  injured,  he  is  entitled  to  recover 
damages  for  the  injury,  simply  because  the 
town  did  not  act  in  pursuance  of  its  rightful 
authority  to  change  the  grade  of  the  street, 
but  exceeded  it  when  it  did  the  work  in  a 
negligent  and  unskillful  manner.  The  law, 
in  conferring  the  power  to  alter  or  change 
the  grade  of  the  streets,  impliedly  annexed 
as  a  condition  that  it  should  be  carefully 
done,  so  as  not  to  injure  the  property  of  pri- 
vate owners  of  lots. 

Whatever  may  be  the  law  in  other  juris- 
dictions, the  principle  we  have  just  stated 
has  been  firmly  established  by  numerous  de- 
cisions of  this  court.  The  very  question  was 
considered  and  decided  in  the  case  of  Meares 
V.  Wilmington,  31  N.  C.  73,  49  Am.  Dec.  412, 
in  which  it  was  intimated  that,  if  the  defend- 
ant bad  caused  the  grading  to  be  done  with 
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ordinary  skill  and  caution  by  erecting  re- 
taining walls  to  prevent  any  caving  in  of 
the  plaintiff's  lot,  so  that  the  damage,  if  any, 
would  have  resulted,  not  from  negligence, 
but  merely  from  the  fact  that,  by  reason  of 
the  grading,  the  lot  was  left  higher  above 
the  level  of  the  street,  and  so  was  more  dif- 
ficult of  access,  and  therefore  less  valuable, 
the  plaintiff  would  have  been  without  rem- 
edy, for  as  it  was  lawful  for  the  defendants 
to  do  the  work,  if  it  was  done  in  the  proper 
manner,  although  the  plaintiff  was  damaged 
thereby,  it  would  be  damnum  absque  injuria, 
and  consequently  give  no  cause  of  action,  as 
to  hold  the  defendant  liable  for  exercising, 
In  a  proper  manner,  lawful  authority  vested 
in  It  by  the  sovereign,  for  the  convenience 
of  the  public,  would  seem  to  involve  an  ab- 
surdity. And  so  if  a  lot  is  left  too  low  by 
reason  of  grading  in  the  street,  which  is  care- 
fully done,  the  owner  must  submit  to  the  in- 
convenience, under  the  elementary  principle 
that  individual  interests  must  give  way  to 
the  public  convenience,  which  results  from 
the  ancient  maxim  that  regard  for  the  public 
welfare  is  the  highest  law,  and  therefore 
assent  is  Implied  on  the  part  of  every  mem- 
ber of  society  that  his  own  welfare  shall,  in 
cases  of  necessity,  yield  to  that  of  the  com- 
munity in  which  he  lives,  and  that  any  in- 
Jury  to  his  property  committed  lawfully  in 
promotion  of  the  public  welfare  is  one  of 
those  incidental  burdens  to  which  all  prop- 
erty in  every  civilized  community  Is  subject 
Broom's  Legal  Maxims  (6th  Am.  Ed.)  p.  2  et 
seq.  But  this  does  not  mean  that  he  must 
make  an  unnecessary  personal  sacrifice  for 
the  public  good.  If  any  work  of  public  im- 
provement can  be  carefully  done  without 
detriment  to  the  owner  of  property,  and  it 
is  negligently  performed,  so  as  to  injure  the 
same,  he  is  entitled  to  compensation,  for  then 
the  local  authorities  have  abused  their  pow- 
er and  committed  a  wrong  as  against  him. 
They  are  protected  by  the  law  against  suit, 
only  so  far  as  they  proceed  in  the  discharge 
of  their  duty  within  the  limit  of  the  law. 
In  this  case  the  plaintiff  alleges  that  the 
work  was  not  carefully  done,  and  that  con- 
sequently his  property  was  injured  by  ob- 
structing his  right  of  ingress  and  egress. 
This  entitles  him.  to  sue  and  recover  dam- 
ages for  the  tort.  Meares  v.  Wilmington, 
supra;  Wright  v.  Wilmington,  92  N.  C.  156; 
Wolf  V.  Pearson,  114  N.  C.  621,  19  S.  B.  264; 
Bunch  V.  Edenton,  90  N.  C.  431;  2  Dillon, 
Mun.  CJorp.  (4th  Ed.)  H  966,  967,  968.  In 
Jones  on  Negligence  of  Mun.  CJorporation,  § 
146,  the  doctrine  is  thus  concisely  stated: 
"While  municipal  corporations  act  in  their 
judicial  and  governmental  capacity  in  grad- 
ing the  public  streets,  they  are  yet  bound  in 
the  performance  of  their  work  to  exercise 
care  not  to  injure  others.  They  should  con- 
sider the  public  interests  upon  the  questions 
that  come  before  them  for  decision  as  gov- 
ernmental bodies,  and  if  any  individual  suf- 
fers damage  because  of  their  decision,  or  be- 


cause of  the  lawful  work  that  they  do,  he  has 
no  remedy  unless  it  be  given  him  by  stat- 
ute. But  his  rights  must  be  respected  bj 
the  municipality,  and  if  it  trespasses  upon 
his  property,  or  if  he  is  injured  by  its  oe^- 
ligence  in  the  doing  of  the  work,  or  by  tlie 
negligent  way  which  the  work  is  left,  he  may 
recover  the  damage  he  has  suffered."  A  dis- 
tinction between  a  duty  which  is.  l^^islatiTe 
or  discretionary,  and  one  which  is  ministe- 
rial, with  respect  to  the  liability  of  a  mu- 
nicipality in  case  of  a  breach  of  either  was 
considered  by  us  in  Hull  v.  Roxboro,  142  N. 
C.,453,  55  S.  E.  351.  The  duty  to  r^alr 
streets  and  keep  them  in  good  condition  is 
ministerial,  and,  when  the  servants  of  the 
corporation  undertake  to  perform  this  duty, 
they  must  exercise  reasonable  care,  or  the 
corporation  will  become  liable  for  any  injury 
to  the  owners  of  abutting  property  which  is 
caused  by  their  negligence.  The  subject  is 
fully  discussed  and  the  conclusion  of  the 
courts  stated  in  2  Smith,  Mod.  Law  of  Mun. 
CJorp.  §§  1206-1208.  See,  also,  Hitchins  v. 
Mayor,  68  Md.  100,  11  AtL  826,  6  Am.  St. 
Rep.  422;  Barton  v.  Syracuse,  36  N.  Y.  54; 
Rowe  V.  Portsmouth,  56  N.  H.  291,  22  Am. 
Rep.  464. 

We  think  the  allegations  of  negligence  in 
this  case  are  sufficient  as  against  a  demur- 
rer. The  general  rule  is  that,  if  there  is  any 
cause  of  action  stated  in  the  complaint,  how- 
ever inartificlally  expressed,  the  demurrer 
will  be  overruled.  Blaclunore  y.  Winders, 
144  N.  C.  212,  56  S.  E.  874;  Caho  ▼.  Railway, 

146  N.  C. ,  60  S.  B.  640.    If  the  defendant 

desired  a  more  certain  and  definite  statement 
of  the  alleged  negligence,  in  order  that  it 
might  know  the  precise  nature  of  the  charge, 
and  so  that  its  answer  might  be  fully  re- 
sponsive to  the  complaint,  the  proper  remedy 
was  by  motion  under  Revisal  1905,  §§  496, 509. 
See  Allen  v.  Railroad,  120  N.  C.  548,  27  S.  E. 
76;  Railway  Go.  v.  Main,  132  N.  G.  445,  43 
S.  Ew  930. 

The  other  grounds  of  demurrer  are  not 
tenable.  The  corporate  character  of  the  de- 
fendant— ^its  powers  and  its  duties  with  ref- 
erence to  the  opening,  improvement,  and  re- 
pair of  streets — appear  from  its  charter, 
which  is  referred  to  in  the  complaint,  and  we 
think  it  is  sufflciefltly  alleged  that  the  com- 
missioners, although  designated  as  ''so-call- 
ed," were  acting  under  and  by  virtue  of  au- 
thority from  the  defendant. 

We  will  not  now  consider  the  question  as 
to  the  plaintiff's  right  to  discharge  the  sur- 
face water  from  his  lot  through  drains  or 
conduits  into  the  side  drains  of  the  street, 
as  the  facts  do  not  fully  appear.  Whether  he 
has  that  right  is  too  serious  a  question  to  be 
decided  upon  the  meager  statement  of  facts 
before  us. 

The  judgment  of  the  court  overruling  tlie 
demurrer  is  approved,  and  the  def<^dant  will 
be  allowed  to  answer,  or  to  prooeed  as  it  may 
be  advised. 

No  error. 
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BATTS  et  ox.  t.  PRIDOEN  et  al. 

(Sopreme  Ck>art  of  North  Carolina.    March  18» 

1908.) 

bourdahixtt  —  pbooes8ioning  pbocbeding  — 
Appeal— Nbw  Parties. 

Under  Revisal  1905,  S  507  (Clark's  Code,  | 
273),  authorizing  the  amendment  of  pleading, 
etc.,  by  adding  the  name  of  a  party,  etc.,  in  the 
furtherance  of  justice,  under  Revival  1905,  ft 
512  (Clark's  Code,  §  274),  authorizing  a  judge  to 
allow  an  answer  to  be  made  after  the  time 
limited,  and  under  Revisal  1905,  §  614  (Clark's 
Code,  I  255),  providing  that  when  a  proceeding 
commenced  before  the  clerk  of  a  superiot  court 
is  sent  before  the  judge  the  judge  shall  be 
bound  to  determine  all  matters  in  controversy, 
etc.,  on  appeal  to  the  superior  court  in  a  pro- 
ceeding to  procession  land,  commenced  before 
the  clerk,  the  court  did  not  abuse  its  discretion 
in  allowing  persons  who  had  acquired  an  in- 
terest in  the  land  to  come  in  and  answer,  though 
the  deeds  under  which  they  claimed  were  not 
registered  until  after  the  proceeding  was  brought. 

Appeal  from  Superior  Court,  Nash  County; 
Neal,  Judge. 

Proceeding  to  procession  land  by  John  R. 
Batts  and  wife*  against  W.  H.  Pridgen  and 
others.  From  a  judgment  for  petitioners,  de- 
fendants appealed  to  the  superior  court 
From  a  judgment  granting  the  motion  of 
Robert  Bailey  and  another  that  they  be  made 
parties,  and  denying  petitioners'  motion  to 
af&rm  the  judgment  below,  petitioners  ap- 
peal.   Affirmed. 

This  is  a  proceeding  under  the  statute  com- 
menced before  the  clerk  of  the  court  for  pro- 
cessioning the  lands  of  the  parties,  and  as- 
certaining the  true  boundary  lines.*  John  L. 
Bailey  is. one  of  the  defendants.  Before  the 
commencement  of  the  proceeding  he  contract- 
ed to  sell  his  tract  of  land  to  A.  B.  Bobbins 
for  $375,  of  which  sum  it  is  alleged  in  the 
affidavit  of  the  appellee  Bettie  Bailey  $175 
was  paid  in  cash.  The  contract  of  sale  was 
In  writing,  but  was  not  registered  until  this 
proceeding  was  instituted,  though  A.  B.  Rob- 
bins  took  possession  of  the  land  and  was  in 
possession  until  after  the  commencement  of 
this  proceeding.  The  land  was  sold  under 
the  provisions  of  that  contract  by  order  of 
the  court,  and  bought  by  John  L.  Bailey,  who 
received  a  deed  from  the  commissioner  ap- 
pointed by  the  court  to  sell  the  land  and  then 
convey.ed  it  to  Bettie  Bailey,  wife  of  Robert 
Bailey!  for  $325.  John  L.  Bailey  had  pre- 
viously purchased  the  land  under  an  order  of 
sale  in  a  suit  to  foreclose  a  mortgage  made 
by  John  L.  Mann  to  John  L.  BaUey  &  Co., 
and  a  deed  bad  been  executed  by  the  commis- 
sioner to  him.  The  contract  and  deeds  above 
mentioned  were  not  registered  until  after 
this  proceeding  was  brought  The  defend- 
ants In  this  proceeding  not  having  answered, 
the  clerk,  on  June  30,  1905,  gave  judgment 
for  the  petitioners,  and  the  defendants  ap- 
pealed. The  cause  was  docketed  in  the  su- 
peri(v  court,  and  pended  therein  for  two 
years,  without  any  objection  on  the  part  of 
the  petitioners,  when  at  November  term, 
1907,  Bettie  Bailey  and  her  husband,  Robert 
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Bailey,  moved  that  they  be  made  parties  to 
the  proceeding  and  allowed  to  file  an  answer 
to  the  petition,  the  said  Bettie  Bailey  having 
acquired  the  interests  of  John  L.  Bailey  and 
A.  B.  Bobbins  in  the  tract  of  land  described 
In  the  pleadings.  A.  B.  Bobbins  was  not  a 
party  to  the  proceeding  before  the  clerk,  and 
never  has  been  made  a  party  to  it.  The 
plaintiffs  moved  to  affirm  the  judgment  of 
the  clerk.  The  court  granted  the  motion  of 
Robert  Bailey  and  wife,  Bettie  Bailey,  and 
refused  the  motion  of  plaintiffs,  whereupop 
the  latter  excepted  and  appealed. 

Jacob  Battle,  for  appellants.  F.  S.  Spruill, 
for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  appeal  of  the  defendants  carried 
the  entire  case  into  the  superior  court,  under 
the  provisions  of  Act  1887,  p.  518,  c  276  (Re- 
visal 1905,  S  614;  Clark's  Code  [3d  Bd.]  | 
255,  and  notes  at  page  266  et  seq.)  and  that 
court  was  then  vested  with  full  jurisdiction 
of  it  If  it  appeared  to  the  presiding  judge 
that  Robert  and  Bettie  Bailey,  who  had  ac- 
quired an  interest  in  the  land  described  in 
the  pleadings,  should  be  made  parties,  in  or- 
der that  there  may  be  a  final  determination 
of  the  matters  in  controversy  upon  the 
merits,  it  was  within  the  power  of  the  court 
to  permit  them  to  come  in  and  answer  the 
petition,  and  thereafter  to  proceed  in  the 
cause  according  to  the  statute  and  the  course 
and  practice  of  the  court.  The  act  of  X887 
has  been  liberally  construed,  as  it  is  reme- 
dial in  its  nature,  and  was  evidently  intend- 
ed to  confer  ample  powers  upon  the  superior 
court  when  it  acquires  jurisdiction  by  appeal 
or  otherwise  of  a  case  which  was  originally 
commenced  before  the  clerk.  The  statute 
has  been  so  often  construed  so  as  to  suppress 
the  former  mischief  and  to  advance  the  rem- 
edy that  it  seems  necessary  only  to  cite  the 
cases  in  order  to  support  the  ruling  of  the 
court  below.  Ledbetter  v.-  Pinner,  120  N.  C. 
455,  27  S.  B.  123;  Faison  v.  Williams,  121  N. 
C.  152,  28  S.  B.  188;  Llctie  v.  Chappell,  111 
N.  C.  347,  16  S.  B.  171;  In  re  Anderson,  132 
N.  C.  243,  43  S.  B.  649;  Roseman  v.  Rose- 
man,  127  N.  C.  494,  37  S.  E.  518;  Railroad  v. 
Stewart,  132  N.  C.  248,  43  S.  B.  G38;  Taylor 
V.  Gooch^  110  N.  C.  391, 15  S,  B.  2;  Oldham  v. 

Rleger,  145  N.  C. ,  58  S.  B.  1091.    At  the 

time  this  proceeding  was  brought  A.  B.  Rob- 
bins  had  an  interest,  if  not  an  estate  In  the 
land,  under  the  contract  with  John  L.  Bailey. 
It  Is  alleged  that  he  had  paid  nearly  half  of 
the  purchase  money  at  that  time  to  Bailey, 
and  was  also  in  the  actual  possession  of  the 
land.  He  was,  at  least,  a  proper  party  to 
the  proceeding,  and  the  plaintiff  asserts  title 
under  him  as  well  as  under  John  L.  Bailey. 
However  this  may  be,  the  law  has  conferred 
jurisdiction  upon  the  court  in  the  broadest 
terms  to  allow  amendments  and  make  new 
parties  in  order  that  cases  may  be  tried  up- 
on their  real  merits,  and  that  a  failure  of 


898 


60  SOUTHEASTERN  RBPORTEa 


CN.C. 


justice  may  be  prevented.  Reyisal  i906,  S§ 
rm,  512,  614;  Clark's  Oode,  S§  273,  274,  255, 
and  notes.  We  do  not  think  the  discretion  of 
the  Judge  was  Improperly  exercised  In  this 
ease.  The  delay  in  registering  the  deeds  has 
no  bearing  upon  the  question  involved. 
No  error. 


(147  N.  C.  178) 

B.  H.  ft  J.  A.  MEADOWS  CO.  v.  WHARTON. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

Pbincipal    and    Agent  — Action    fob   Ac- 
couNTiNfi— Evidence. 

In  an  action  to  recover  money  alleged  to 
have  been  collected  for  plaintiff  by  defendant 
while  acting  as  plaintiff's  agent  for  the  sale  of 
fertilizers,  evidence  that  plaintiff  was  also  en- 

faged  in  buying  potatoes  for  the  marlcet,  and 
ad  authorized  defendant  to  accept  potatoes  in 
Sayment  of  bills,  and  to  buv  potatoes  and  to 
raw  on  a  bank  in  payment  for  them,  and  that 
defendant  had  accepted  potatoes  in  payment  for 
some  of  the  goods  sold,  and  had  bought  potatoes 
and  8hiiK)ed  them  as  directed  by  plaintiff,  was 
admissible. 

Appeal  from  Superior  Court,  Carteret  Coun- 
ty ;   Neal,  Judge. 

Action  by  the  B.  H.  ft  J.  A.  Meadows  Com- 
pany against  R.  M.  Wharton.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

The  action  was  brought  to  recover  money 
alleged  to  have  been  collected  by  defendant 
I'or  plaintiff  and  wrongfully  appropriated  by 
the  defendant  to  his  own  use.  The  court 
without  objection  submitted  these  Issues: 
"(1)  Was  it  agreed  between  the  parties  that 
defendant.  In  collecting  for  plaintiff,  should 
receive  from  the  customers  of  plaintiff  pota- 
toes, which  could  be  credited  to  the  amount 
of  such  customers  and  received  by  plaintiff 
as  cash,  as  alleged  in  the  answer?  Answer : 
Yes.  (2)  Did  defendant  wrongfull^r  and  un- 
lawfully convert  to  his  own  use  the  property 
of  plaintiff  as  alleged?  Answer:  No.  (3) 
What  damage  is  plaintiff  entitled  to  receive?" 
From  the  Judgment  rendered  that  the  defend- 
ant go  without  day,  the  plaintiff  appealed. 

W.  W.  Clark  and  W.  D.  Mclver,  fo^  appel- 
lant. D.  L.  Ward,  Moore  &  Dunn,  and  Sim- 
mons, Ward  &  Allen,  for  appellee. 

BROWN,  J.  A  careful  examination  of  the 
record  In  this  case  confirms  us  in  the  opinion 
that  the  learned  counsel  for  the  defendant 
are  not  far  from  correct  in  asserting  that  the 
matters  in  controversy  in  this  action  are  ex- 
clusively those  of  fact,  and  that  they  have 
been  decided  by  the  jury  adversely  to  the 
plaintiff.  We  find  no  real  question  of  law 
presented  upon  this  record,  which  may  ac- 
count for  the  fact  that  there  Is  no  citation  of 
legal  authority  whatever  in  the  briefs  or  ar- 
guments of  counsel  for  either  party  to  the 
action.  The  plaintiff  is  a  corporation  engag- 
ed In  the  manufacture  and  sale  of  fertilizers, 
barrels,  etc.,  in  the  city  of  Newbern.  E.  H. 
Meadows  is  president,  and  J.  A.  Meadows 
secretary  and  general  manager.    The  defend- 


ant was  employed  by  plaintiff  as  its  agent  in 
the  sale  of  its  products,  and  also  in  collect- 
ing the  debts  due  by  purchasers  for  the  same. 
The  plaintiff  alleges  that  the  defendant  re- 
ceived for  the  use  of  plaintiff  the  sum  of  $1,- 
750  and  wrongfully  appropriated  it  to  his 
own  use,  which  is  denied  by  defendant  The 
defendant  admits  that  he  was  acting  as  asent 
in  the  sale  of  plaintiff's  products,  and  also  in 
collecting  the  bills  therefor;  but  he  avers 
and  offers  evidence  tending  to  prove  that 
the  plaintiff  was  also  engaged  in  buying  po- 
tatoes for  the  market,  and  operating  In  them 
in  connection  with  one  J.  M.  Howard,  and 
that  he  received  payment  for  the  bills  for 
fertilizers,  etc.,  which  he  is  charged  with 
misappropriating,  in  potatoes,  and  he  gives 
a  list  of  many  customers  of  plaintiff,  who, 
he  states,  paid  him  their  debts  with  potatoes. 
The  defendant  also  testifies  that  he  was  di- 
rected by  the  general  manager  of  plalntllT. 
J.  A.  Meadows,  not  only  to  take  potatoes  In 
payment  for  debts,  but  also  to  buy  potatoes 
and  to  draw  on  the  National  Bank  of  New- 
hem  in  payment  for  them,  and  that  money 
would  be  there  to  meet  the  drafts;  that  In 
pursuance  of  such  directions  he  received  pay- 
ments In  potatoes,  and  also  drew  as  directed, 
and  his  drafts  were  promptly  paid.  Defend- 
ant further  testifies:  "J.  A.  Meadows  told 
me  to  go  and  see  Jim  Howard  and  ship  all 
the  potatoes  to  him.  I  did  that  at  J.  A. 
Meadows'  request.  J.  A.  Meadows  told  me 
to  go  home,  hustle,  buy  potatoes,  for  there 
was  money  in  them."  This  evidence  was  ob- 
jected to,  but  properly  admitted.  The  de- 
fendant not  only  testified  that  he  had  author- 
ity to  take  i>otatoes  as  cash,  but  also  to  draw 
on  plaintiff  for  all  needed  money  to  buy 
them  with,  and  that  he  did  receive  the  pota- 
toes and  shipped  them  as  directed,  and  that 
he  spent  over  $8,000  for  potatoes  that  year. 
The  plaintiff  offered  evidence  tending  to  prove 
tliat  the  defendant  had  no  authority  to  buy 
potatoes  or  to  receive  potatoes  in  payment  of 
fertilizer  debts,  and  tending  strongly  to  con- 
tradict the  evidence  of  the  defendant 

The  issues  present  distinctly  the  controver- 
sy between  the  parties.  We  find  no  error 
in  the  reception  or  rejection  of  evidence,  and 
no  error  in  the  charge  of  his  honor  which 
will  warrant  us  in  directing  another  trial. 
The  matters  in  controversy  appear  to  be  pure- 
ly those  of  fact,  and  to  have  been  fairly  pre- 
sented to  the  Jury,  who  have  settled  them 
adversely  to  plaintiff. 

No  error. 


(147  N.  C.  13$) 

BOWEN  V.  SEABOARD  AIR  UNB  RY. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

1.  Dahaoes— Pebsonai.    Injubies— Evidence 
—Mental  Suffebino. 

Where,  in  an  action  for  personal  injuries,  a 
physician  testified  that  as  a  consequence  of  the 
physical  injuries  plaintiff  suffered  from  a  seri- 
ous nervous  derangement,  it  was  competent  to 
re  by   plaintiff  the  physical   manifestations 
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of  the  disease  and  how  it  affected  him,  and  it 
was  competent  to  permit  one  who  had  observed 
plaintiff  to  testify  as  to  what  she  had  observed 
with  respect  to  such  manifestations. 

[Ed.  Note.>-For  cases  in  point,  see  Gent.  Dig. 
vol.  15,  Damages,  U  47&-4&.] 

2.  Appeal  —  AssiQNMSNT  of  Ebbob^Abaiv- 

DONKENT. 

An  assignment  of  error  not  stated  in  the 
brief  is  deemed  abandoned. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  3,  Appeal  and  Error,  §§  4256-^61.] 

Appeal  from  Superior  Court,  New  Hanover 
County;  Biggs,  Judga 

Action  by  John  D.  Bowen  against  the  Sea- 
t>oacd  Air  Line  Railway.  From  a  judgmeilt 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  D.  Bellamy  &  Son,  for  appellant.  Bel- 
lamy &  Bellamy  and  Herbert  McClammy,  for 
appellee. 

BROWN,  J.  The  plaintiff  was  conductor  of 
a  train,  and  seriously  injured  in  a  head-on 
collision  between  his  train  and  another  train 
on  defendant's  railway.  The  defendant  admits 
its  liability,  and  the  three  assignments  of  er- 
ror relate  exclusively  to  the  issue  as  to  dam- 
age. 

1.  The  plainti^r,  examined  in  his  own  be- 
half, was  permitted  to  testify  that  since  the 
collision,  in  addition  to  the  bodily  injury  re- 
ceived, he  suffered  from  extreme  nervousness 
and  "nightmares.'*  He  was  asked  to  describe 
the  nightmares,  and  defendant  objected.  Wit- 
ness says:  "I  had  collisions  and  terrible  hap- 
penings like  that,  and  would  have  to  be  waked 
by  somebody  else,  and  sometimes  would  find 
myself  jumping,  and  it  would  throw  me  into 
such  a  nervous  condition  I  couldn't  go  to  sleep 
for  hours.  Q.  How  frequently  have  they 
troubled  you  since  last  July?  A.  I  suppose 
they  would  average  two  or  three  times  a  week. 
Q.  Did  you  ever,  previous  to  your  trouble  that 
occurred  on  the  train  that  night,  have  any 
trouble  similar  to  the  one  yon  have  detailed 
to  the  jury  since  that  night?  A.  I  have  not 
(Objection  to  this  last  question,  and  answer 
sustained.)  Q.  What  was  the  condition  of 
your  health  previous  to  that  accident?  A.  I 
was  a  sound,  healthy  man."  The  testimony 
admitted  by  his  honor  is  not  the  declaration 
of  the  injured  party  made  post  litem  motam, 
offered  in  evidence  through  the  medium  of 
another  witness,  and  generally  held  to  be  in- 
admissible. 3  Wigmore,  1722;  Chapin  v.  In- 
habitants of  Marlborough,  75  Mass.  244,  60 
Am.  Dec.  281.  The  authorities  cited  by  the 
learned  counsel  for  defendant  apply  to  such 
declarations,  and  not  to  the  direct  personal 
testimony  of  the  injured  party  himself.  The 
evidence  of  the  physician  examined  tends  to 
prove  that  as  a  direct  consequence  of  the  blow 
on  the  head  and  the  other  physical  injuries 
received  In  the  "wreck"  the  plaintiff  suffered 
from  serious  nervous  derangement,  called 
"traumatic  neurasthenia."  It  was  therefore 
competent  to  prove  by  the  plaintiff,  as  cor- 
roborative of  the  medical  theory,  the  physical 
manifestations  of  such  disease,  and  how  it 


affected  him,  for  the  purpose  of .  establishing 
the  nature,  character,  and  extent  of  his  in- 
juries.   13  Cyc  194. 

2.  The  plaintifTs  wife  was  permitted  to  tes- 
tify as  follows:  "On  an  average  of  three  or 
four  times  a  week  I  have  to  arouse  him  from 
sleep  on  account  of  those  terrible  nightmares. 

i^He  suffers  terribly  with  that  limb  and  deaf- 
ness in  one  ear.  It  did  not  occur  before  the 
accident  Q.  Did  you  notice  any  of  those 
troubles  before  the  accident?  A.  No,  sir; 
none  at  all.  Q.  You  say  he  suffers  from  them 
frequently?  A.  Yes,  sir.  Q.  State  to  bis 
honor  and  the  jury  what  the  character  of  those 
nightmares  is — how  they  manifest  themselves? 
(Objection  by  defendant  overruled.)  A.  He 
hollers  out,  and  seems  to  be  in  a  stupor.  Call- 
ing him  doesn't  arouse  him  at  all.  I  have 
had  to  go  to  him  and  shake  him,  move  him 
around  before  he  roused  from  them."  The 
same  observation  applies  to  this  assignment  of 
error  as  to  the  first.  The  testimony  does  not 
consist  of  declarations  of  the  plaintiff  consti- 
tuting in  any  degree  a  narrative  of  a  past 
transaction.  It  Is  the  testimony  of  the  wife 
of  what  she  observed  herself,  and  not  what 
she  heard  her  husband  say,  and  tends  strongly 
to  corroborate  the  medical  expert  that  plain- 
tiff suffered  from  nervous  disorder. 

3.  The  third  and  last  assignment  of  error 
relating  to  the  diarge  of  the  court  is  not 
stated  In  the  brief,  and  is  therefore  deemed 
to  be  abandoned.  We  have  nevertheless  ex- 
amined the  instructions  given  the  jury  upon 
the  issue  of  damage,  and  find  them  to  be  a 
very  lucid  and  correct  exposition  of  the  law 
as  laid  down  by  this  court  in  repeated  deci- 
sions^ Wallace  v.  Railroad,  104  N.  C.  449, 
10  S.  B.  5o2;  Ruffln  v.  Railroad,  142  N.  C. 
129,  55  S.  B.  86. 

No  error. 


a47  N.  C.  169) 

BASNIGHT  V.  NORFOLK  &  S.  R.  00. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

Shipping  —  Cabkiage  of  Passengers  —  Ac- 
commodation ON  Vessei/— Berth -^  State- 
room. 

A  passenger  on  defendant's  steamer,  who 
purchases  a  ticket  entitling  him  to  a  berth,  is 
not  entitled  to  the  exclusive  use  of  a  stateroom 
containing  two  berths,  although  there  were  some 
vacant  staterooms. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty ;  Lyon,  Judge. 

Action  by  D.  W.  Basnight  against  the 
Norfolk  &  Southern  Railroad  Company.  A 
motion  to  nonsuit  was  sustained,  and  plaintiff 
appealed.    Affirmed. 

W.  D.  Mclver  and  D.  L.  Ward,  for  appel 
lant.  Moore  &  Dunn  and  Simmons,  Ward  ^ 
Allen,  for  appellee. 

BROWN,  J.  The  testimony  of  plaintiff 
tends  to  prove  that  the  plaintiff's  fathei 
bought  for  himself  and  plaintiff  tickets,  and 
presented  them  to  the  purser  of  defendant'/i 
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steamer,  and  a  stateroom  of  his  own  selec- 
tion, with  two  berths,  was  assigned  to  them. 
Later  plaintiff  came  aboard  and  Insisted  that 
he  should  have  a  whole  stateroom  to  him- 
self. The  purser  refused  to  furnish  him  a 
whole  stateroom,  as  his  ticket  only  entitled 
him  to  a  berth.  The  plaintiff  brings  the 
action  for  damages  for  wrongful  refusal  to 
furnish  a  whole  stateroom,  and  was  non- 
suited. 

The  principle  laid  down  in  Patterson  v. 
Steamship  Co.,  140  N.  C.  413,  53  S.  E.  224, 
5  L.  R.  A.  (N.  S.)  1012,  111  Am.  St  Rep.  848, 
now  invoked  by  plaintiff,  will  not  help  him 
under  the  facts  of  this  case.  The  defend- 
ant contracted  with  plaintiff  to  furnish  him 
a  berth  on  its  steamer,  and  made  no  charge 
for  it  other  than  what  was  paid  for  the 
ticket,  and  performed  its  contract  In  Pat- 
terson's Case,  the  passenger,  after  securing 
his  ticket,  was  first  to  apply  at  the  purser's 
ofllce  for  his  berth,  and  was  refused,  and  had 
to  sit  up  all  night,  though  others  who  ap- 
plied after  him  were  supplied.  In  that  case 
.  defendant  failed  in  its  duty  and .  wrongfully 
discriminated  against  the  passenger.  The  de- 
fendant was  not  required  to  furnish  the 
plaintiff  the  exclusive  use  of  a  stateroom, 
with  two  berths,  simply- because  it  had  some 
vacant  at  the  time.  The  plaintiu!  himself  tes- 
tifies that  the  purser  told  him  that  his  ticket 
entitled  him  to  a  berth,  and  that,  after  each 
passenger  had  been  supplied  with  a  berth, 
the  plaintiff  could  have  an  entire  stateroom 
by  paying  the  usual  charge  of  $1  for  it,  which 
plaintiff  refused  to  do.  This  evidence  dis- 
proves any  purpose  to  discriminate  ag'ainst 
the  plaintiff,  and  the  rule  of  the  steamer 
would  seem  to  be  manifestly  fair  to  all  its 
passengers. 
Affirmed. 

(147  N.  C.  120) 

EDWARDS    T.   WESTERN   UNION   TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Carolina.    March  18, 
-  1908.) 

1.  Trial— Instructions— IMPROPEE  Basis. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  telegram,  mstructions, 
based  on  a  recital  that  the  addressee  lived  five 
or  six  miles  from  a  town,  were  properly  refus- 
ed, where  the  undisputed  evidence  showed  he 
lived  four  miles  away :  the  court  not  being  re- 
quired to  correct  the  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  67^-675.] 

2.  Telegraphs— Telbqrahs  —  Delay  in  De- 
livery. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  death  message,  it  was 
proper  to  refuse  to  instruct  that  the  company 
was  not  bound  either  to  deliver,  send,  or  re- 
ceive a  message  after  office  hours,  unless  by  a 
course  of  dealing  or  custom  it  had  waived  such 
hours,  and  that  a  message  so  received  could  be 
held  and  delivered  in  a  reasonable  time  after 
opening  of  office  hours  next  day. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Telegraphs  and  Telephones,  {  33.] 


8.  TRiAii—lNBTBucTiONS— Abstract  PROPoei. 

TIONS. 

Tlie  refusal  of  instructions  on  abstract 
propositions  is  not  error. 

[Ed.  Note.— For  causes  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §S  582,  588.] 

4.  Same. 

In  an  action  against  a  telegraph  company 
I  for  delay  In  delivering  a  death  message,  an  in- 
struction that,  if  the  company  used  due  dili- 
eenoe  in  trying  to  make  a  delivery  on  a  certain 
day,  BO  that  the  addressee  could  catch  a  train 
that  morning,  etc.,  was  properly  refused,  where 
the  receiving  operator  testified  that  he  made  no 
effort  on  that  day  to  make  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Kial,  §S  596^12.] 

5.  Telegraphs  —  Delivery    of    Message  — 
Negligence. 

Though  the  sender  of  a  death  message 
should  have  guaranteed  all  transmission  and  de- 
livery charges,  and  failed  to  do  so,  if  the  mes- 
sage showed  that  addressee's  father  was  dyine, 
and  the  receiving  operator  knew  where  the  ad- 
dressee lived,  four  miles  from  town,  and  under 
usual  conditions  messages  could  be  transmitted 
between  the  receiving  and  sending  offices  in  an 
hour,  the  receiving  operator  was  bound  to  aak 
the  sending  office  if  the  delivery  charges  were 
guaranteed,  and  if  the  operators  at  the  two 
points  had  time  to  acquire  such  information 
and  deliver  the  message  in  time  for  the  addressee 
to  attend  the  funeral,  and  failed  to  do  so,  the 
company  is  liable  for  the  addressee's  damages. 
[Ed.  Note.— For  casos  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S  33.] 

6.  Same. 

If  a  telegraph  company,  in  exercising  due 
diligence,  could  not  have  delivered  to  the  ad- 
dressee, who  lived  four  miles  away,  a  death 
message  received  at  7 :30  a.  ro.,  in  time  for  him 
to  have  taken  a  train  scheduled  to  leave  at  8, 
to  reach  the  funeral,  it  is  not  liable  for  a  de- 
layed delivery,  unless  delivery  was  made  too 
late  for  the  addressee  to  catch  a  later  train,  the 
only  other  one  he  could  have  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  §  33.] 

7.  Same— Contributory  Negligence. 

Though  a  death  message  was  delivered  too 
late  to  enable  the  addressee  to  take  one  train 
to  attend  the  funeral,  if  it  was  delivered  in  time 
for  him  to  have  taken  a  later  train,  which  would 
have  enabled  him  to  have  attended  the  funeral, 
and  he  made  no  effort  to  do  so,  he  cannot  re- 
cover for  the  delay  in  the  delivery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  |  35.] 

8.  Same>— Negligence. 

Where  transmission  and  delivery  charges  on 
a  death  message  are  guaranteed  by  the  sender, 
the  company  is  negligent  if  it  does  not  wire  that 
fact  with  the  message. 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;   Neal,  Judge. 

Action  by  E.  A.  Edwards  against  the  West- 
em  Union  Telegraph  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Harry  W.  StuWbs  and  Tlllett  ft  Guthrie, 
for  appellant.    Gilliam  &  Martin,  for  appellee. 

CLARK,  C.  J.  At  4 :20  p.  m.  (by  evidence 
for  defendant)  January  12,  1906,  the  plain- 
tifTs  mother  caused  the  following  telegram 
to  be  delivered  to  defendant's  agent  at  Low- 
ell, N.  C. :  "E.  A.  Edwards,  JamesvlUe,  N.  C. 
Your  father  is  dying  come  at  once.     Isabel 


N.a) 


EDWARDS  T,  WESTERN  UNION  TELEGRAPH  00. 


901 


Edwards."  Later  in  that  day,  near  5  or  tt 
p.  m.  by  witness  for  plaintiff,  and  10:20  p. 
m.  by  defendant's  witness,  a  second  message 
was  sent  plaintiff,  as  follows:  "Your  father 
win  be  buried  at  Cumberland  Union,  Sunday. 
We  go  via  Greensboro  to  FayettevlUe.  Isa- 
bel Edwards."  The  defendant's  operator  at 
Lowell  testified  that  the  usual  time  for  trans- 
mission of  a  message  from  Lowell  to  James- 
Tille  is  80  to  40  minutes.  The  operator  at 
Jamesville  says  that  he  received  the  first 
message  at  7:30  p.  m.,  and  second  one  at 
7:S0  a.  m.  next  day;  that  he  found  a  man 
that  night  who  agreed  to  take  the  first  mes-^ 
sage  out  to  plaintiff  early  next  morning,  and 
he  tied  the  message  outside  to  the  shutter, 
but  the  man  did  not  take  it,  and  the  operator 
made  no  other  effort  to  send  it  out  to  plain- 
tiff, and  no  effort  whatever  to  send  out  the 
second  message.  He  says  he  knew  where 
plaintiff  lived.  The  evidence  is  that  plaintiff 
lived  four  miles  from  Jamesville,  and  he 
says  he  was  at  home  that  night  He  says: 
He  could  have  taken  a  freight  train. which 
left  Jamesville  about  midday  January  13th, 
and  have  gotten  to  FayettevlUe  in  time  for 
the  fnneral,  and  would  have  gone  if  he  had 
received  the  telegram  in  time,  but  he  did  not 
hear  of  the  telegrams  till  3  or  4  p.  m.  Janu- 
ary 13th,  when  he  was  in  Jamesville,  where- 
upon he  went  down  to  depot,  %  mile  away, 
and  found  the  telegrams  lying  on  the  table, 
and  the  operator  laughing  and  talking  with 
some  young  men.  That  to  his  inquiry,  "Why 
did  you  treat  me  so?"  the  operator  replied 
•a  don't  know."  That  the  operator  said  he 
had  directions  to  deliver  at  all  hazards.  J. 
W.  Groves,  who  delivered  the  messages  to 
operator  at  Lowell,  testifies  that  be  toKl  him 
to  send  them  off  '"paid.  All  charges  guaran- 
teed." The  operator  at  Lowell  denies  this. 
He  says  that  his  office  was  open  all  night, 
and  that  he  received  the  second  message  at 
10 :20  p.  m.  The  operator  at  Jamesville  says 
bis  office  hours  were  from  7  a.  m.  to  7  p.  m., 
but  that  night  he  was  open  at  7 :30  p.  m.  and 
took  the  first  message. 

Much  stress  was  laid  in  the  argument  upon 
••office  hours,"  but  we  cannot  see  that  they 
have  any  bearing.  The  first  message  was 
handed  In  at  Lowell  at  4:20  p.  m.,  and  re- 
ceived at  Jamesville  at  7:30  without  demur, 
and  the  operator  says  he  made  full  effort  to 
deliver  it  that  night.  Besides,  as  the  plain- 
tiff could  not  possibly  have  reached  Gastonia 
in  time  before  his  father's  death,  and  the 
cause  of  action  stated  In  the  complaint  is  for 
failure  to  reach  FayettevlUe  in  time  for  the 
funeral,  the  real  question  at  Issue  turns  up- 
on the  second  telegram.  If  this  second  mes- 
sage was  handed  In  at  Lowell  at  5  or  6  p. 
m.,  according  to  evidence  for  plaintiff,  then* 
it  Is  negligence,  unless  cause  were  shown, 
that  it  was  not  delivered  at  Jamesville  be- 
fore office  hours  closed  at  7  p.  m.  This  point, 
however,  seems  not  to  have  been  pressed,  be- 
cause, doubtless,  of  the  operator's  testimony 


that  he  made  every  effort,  but  in  vain,  that 
night  to  send  out  the  first  telegram.  The 
operator  at  Lowell  further  testified  that  he 
did  not  receive  the  second  telegram  till  10 :20 
p.  m. 

The  exceptions  of  defendant  are  solely  to 
refusals  to  charge  and  to  the  charge.  Ex- 
ceptloos  1,  4,  and  5  need  not  be  discussed, 
as  they  are  based  on  a  recital  in  each  that 
the  plaintiff  "lived  some  five  or  six  miles 
from  Jamesville."  His  evidence  Is  uncontra- 
dicted that  he  lived  "four  miles"  off,  and  the 
court  was  not  required  to  correct  the  prayer. 
Exceptions  2  and  3  are  to  refusal  to  charge 
that  "the  company  is  not  bound  either  to 
deliver,  send,  or  receive  a  message  after 
office  hours,  unless  by  a  course  of  dealing  or 
custom  it  has  waived  such  hours,  and  a  mesr 
sage  so  received  may  be  held  and  delivered 
in  a  reasonable  time  after  opening  of  office 
hours  next  day."  This  prayer  is  contrary 
to  repeated  decisions  of  this  court  Carter 
V.  Telegraph  Co.,  141  N.  C.  374,  54  S.  E.  274, 
and  cases  there  cited.  Besides,  by  defend- 
ant's evidence  both  messages  were  received 
within  office  hours  at  Lowell,  and  as  the  sec- 
'ond  message,  on  which  the  cause  of  action 
(for  failure  to  reach  the  funeral)  rests,  was 
received  at  Jamesville  within  office  hours, 
i.  e.,  at  7:3Q  a.  m.,  the  prayer  is  a  pure  ab- 
straction, and  its  refusal  could  not  be  error. 

Exception  6  is  for  refusal  to  charge  that 
"if  the  defendant  used  due  diligence  in  try- 
ing to  send  to  plaintiff  next  morning  in  time 
.for  him  to  catch  the  morning  train,"  etc 
But  upon  the  operator's  own  showing  he 
made  no  effort  whatever  on  the  "next  day," 
January  13th,  to  deliver  either  message. 

The  court  gave  the  following  prayers  at 
the  request  of  the  defendant: 

"If  the  jury  shall  find  from  the  evidence 
that  the  second  message  was  received  at  7 :30 
a.  m.  on  the  morning  of  January  13,  1906, 
and  if  they  shall  further  find  that  the  morn- 
ing train  passed  Jamesville,  N.  C,  on  sched- 
ule time  about  8  o'clock  a.  m.,  and  that  the 
defendant  could  not  with  all  due  diligence 
have  gotten  the  message  to  plaintiff  six  miles 
hi  the  country  in  time  for  him  to  have  taken 
said  train,  then  the  defendant  would  not  be 
negligent  as  to  that  message,  unless  they 
should  further  find  that  said  message  was  de- 
livered too  late  to  catch  the  afternoon  train, 
the  only  other  train  going  west  on  that  day." 

."It  being  admitted  that  said  messages 
were  delivered  too  late  for  plaintiff  to  catch 
the  morning  train,  yet  if  the  Jury  find  from 
the  evidence  that  said  messages  were  deliv- 
ered in  time  for  plaintiff  to  have  caught  Ib^ 
afternoon  train  going  west,  and  they  further 
find  that  by  the  taking  of  said  train  plaintiff 
could  have  made  the  proper  connections  and 
reached  the  place  of  burial  in  ample  time, 
and  that  plaintiff  made  no  effort  to  do  so 
after  being  advised  by  defendant's  agent, 
then  the  plaintiff  himself  would  have  been 
negligent,  and,  the  same  being  the  proximate 
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cause  of  his  alleged  grieyance,  he  would  not 
be  entitled  to  recover,  and  yon  shonld  answer 
the  second  Issue :   'Nothing.*  " 

Exceptions  7,  8,  and  9  require  no  discus- 
sion.   They  are  without  merit. 

The  tentti  exception  is  to  the  following 
paragraph  of  the  charge :  **The  court  further 
charges  the  jury  that  it  was  the  duty  of  the 
sender  to  have  guaranteed  all  charges,  in- 
cluding transmission  and  delivery  charges, 
but  that  if  he  failed  to  guarantee  all  charges 
for  transmission  and  delivery,  still  if  the 
message  was  received  at  7:30  p^.  m.,  showing 
that  a  father  was  dying,  the  operator  at 
Jamesville  knew  where  the  addressee  lived, 
that  the  telegram  was  transmitted  from  Low- 
ell through  the  Charlotte  and  Norfolk  offices, 
and  they  stayed  open  all  night,  and  messages 
under  usual  conditions  could  be  transmitted 
In  an  hour,  it  was  the  duty  of  the  operator 
down  at  Jamesville  to  send  an  office  message 
that  night  and  ask  Lowell  if  the  delivery 
charges  were  guaranteed,  and  if  the  opera- 
tors at  the  two  points,  Lowell  and  Jamesville, 
had  time  to  get  information  and  deliver  the 
messages  in  time  for  the  plaintiff  to  go  to 
the  funeral,  and  failed  to  do  so,  and  did  not 
deliver  the  message,  that  would  be  actionable 
negligence  for  which  the  defendant  would  be 
liable,  provided  the  plaintiff  w^as  damaged 
thereby.*'  The  defendant's  witness  testified 
that  the  Lowell,  Charlotte,  and  Norfolk  of- 
fices stayed  open  all  night,  and  a  message 
would  require  30  or  40  minutes  in  transmis- 
sion. The  operator  at  Jamesville  received- 
the  message  at  7:30  p.  m.  without  demur. 
He  says  he  knew  where  the  plaintiff  resided, 
and  as  rule  50  of  the  rules  of  the  company 
provides  for  delivery  of  such  messages  "at 
actual  cost  of  delivery  service,"  if  unwilling 
to  undertake  a  delivery,  trusting  to  plaintiff 
paying  the  cost  (Mott  v.  Telegraph  Co.,  142 
N.  C.  537,  55  S.  E.  .363),  he  should  at  once 
have  sent  a  service  message  asking  if  costs 
were  guaranteed  (Carter  v.  Telegraph  Co., 
141  N.  C.  374,  54  S.  B.  274).  He  would  not 
have  needed  to  hold  the  office  open  till  the 
IjoweU  office  replied.  Had  he  sent  the  mes- 
sage, the  reply  should  have  been  there  next 
morning,  at  7 :30  a.  m.  when  he  got  the  sec- 
ond message. 

His  honor  made  his  instruction  contingent 
upon  there  being  time  for  a  reply  to  the  serv- 
ice message  In  time  for  delivery  of  the  tele- 
^Kflms  the  next  day  to  the  plaintiff  four 
miles  away.  If  sent  out  so  as  to  reach  him 
by  11  a.  m.,  or  even  later,  he  could  have  had 
time  to  take  the  midday  freight  or  "after- 
noon train,"  as  the  defendant's  operator 
calls  it,  and  he  could  have  reached  Fayette- 
ville  in  time  for  the  funeral.  Upon  the  oper- 
ator's own  testimony,  he  made  no  effort  what- 
ever during  the  next  day  to  deliver  these 
urgent  telegrams  which  the  ordinary  feeling 
of  humanity,  as  well  as  his  duty,  required 
him  to  do.  He  knew  where  plaintiff  lived. 
He  says  he  went  to  his  office  at  7  a.  m.    He 


knew  the  plaintiff  oonid  take  the  midday 
train  and  reach  Fayetteville  in  time  for  tlie 
funeral,  so  he  says,  but  he  made  no  effort  to 
deliver  the  telegrams,  and  the  plaintiff,  go- 
ing to  the  telegraph  office  to  inquire,  finds 
them  on  his  table  in  the  middle  of  the  after- 
noon, and,  when  asked  why  he  acted  tbus, 
the  operator  replied:  "I  don't  know."  Can 
there  be  any  doubt  that  the  defendant  was 
negligent  in  Its  duty  to  this  plaintiff  and 
caused  him  detriment?  The  real  facts  at  is- 
sue, as  contended  for  by  the  defendant,  were 
fairly  presented  in  the  two  instructions  above 
Set  out,  which  were  given  at  the  request  of 
the  defendant  itself.  These  prayers  are  based 
upon  the  presumption,  too,  that  the  plain- 
tiff's evidence  was  untrue  that  the  charges 
were  '"guaranteed"  when  the  messages  were 
sent,  for,  if  there  was  such  guarantee,  it  was 
negligence  of  the  defendant  that  such  fact 
was  not  wired  when  the  messages  were  sent 
No  error. 
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STATE  V.  JONES  et  aL 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

Homicide— Connection  with  Cbime— Suffi- 
ciency OF  Evidence. 

Evidence  in  a  homicide  case  held  insuffi- 
cient to  show  a  defendant  was  present  at  tlie 
time  of,  or  took  part  in,  or  aided  or  encouraged, 
the  murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  |§  482-492.] 

Appeal  from  Superior  Court,  Johnston  Coun- 
ty; Long,  Judge. 

Bud  Tilhnan,  one  of  the  three  defendants, 
was  convicted  of  murder,  and  appeals.  Re- 
versed, and  new  trial  granted. 

The  three  defendants  were  Indicted  for  tbe 
murder  of  one  Jeff.  Armstrong.  At  the  con- 
clusion of  the  testimony  the  defendant  Bud 
Tillman  prayed  the  court  to  instruct  the  jury 
that  there  was  not  sufficient  evidence  upon 
which  a  verdict  of  guilty  could  be  based  as 
to  him.  The  prayer  was  declined,  and  de- 
fendant excepted.  There  was  verdict  of  guilty 
of  murder  in  the  second  degree  as  against  all 
of  the  three  defendants,  with  a  recommenda- 
tion of  mercy  in  behalf  of  defendant  Tillman. 
Judgment  on  the  verdict,  and  defendant  Bud 
Tillman  again  excepted. 

Pon  &  Broolcs  and  L.  H.  Allred,  for  appel- 
lant   Asst.  Atty.  Gen.  Clement,  for  the  State. 

HOKE,  J.  The  court  is  of  opinion  that 
there  is  no  sufficient  evidence  to  Justify  a  ver- 
dict of  guilty  against  the  defendant  Bud  Till- 
man, and  that  his  prayer  for  instruction  to 
'that  effect  should  have  been  given  by  tbe 
court  The  declarations  and  admissions  of  tbe 
defendant  Lula  Jones,  made  after  the  homi- 
cide, having  been  properly  restricted  by  the 
court  to  the  question  of  her  own  guilt  er  in- 
nocence, there  is  no  conclusive  evidence  that 
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Bud  Tillman  was  actually  .present  at  the  pre- 
cise time  of  the  occurrence,  and  none  at  all,  as 
It  seems  to  us,  tbat  he  took  part  in,  or  in  an;* 
^-ay  aided  or  encouraged,  the  murder. 

There  was  evidence,  on  the  part  of  the  state, 
to  the  effect  that  on  the  night  of  the  29th  of 
September,  1907,  in  the  town  of  Selma,  Jeff. 
Armstrong  was  killed  by  being  stabbed  in  the 
breast  with  a  knife. 

Tom  Durham,  witness  for  the  state,  testified 
as  follows:  "Between  Wall's  and  Burgesses 
store  I  met  the  defendants.  They  were  stand- 
ing between  the  two  stores  near  9  p.  m.; 
raining.  Lou  called  me,  and  asked  me  to  go 
home  with  her.  I  told  her  I  didn't  have  time. 
She  caught  my  arm.  I  went  as  far  as  the 
B.  B.  I  turned  back  at  R.  R  I  was  on 
otie  side  of  Lou  Jones,  and  Hubert  Jones 
on  the  other— Tllhnan  in  front  She  (Lou) 
had  an  open  knife  under  her  apron.  She  said 
she  was  going  to  cut  Dummy  (Bud  Arm- 
strong). I  turned  back  and  went  to  VIck's 
store  and  bought  some  socks,  two  blocks. 
Then  I  went  to  Wall's  store,  two  blocks.  Got 
at  Wall's  store  I  learned  that  Bud  Armstrong 
was  dead.  She  had  the  knife  in  her  hand 
under  her  apron,  and  open,  when  she  said  she 
was  going  to  cut  Armstrong.  The  other  de- 
fendants said  nothing.  When  I  left  them  at 
R.  R.,  I  met  Armstrong,  and  he  was  five  or 
Biz  yards  from  defendants  and  going  towards 
tlie  R.  R.,  and  the  defendants  were  at  the  R. 
R.  Armstrong  was  coming  towards  the  de- 
fendants. It  was  up  by  R.  R.  Lula  said  she 
would  cut  Armstrong.  Lula  had  been  drink- 
ing. Deceased  was  deaf;  couldn't  hear  any- 
thing at  all.  You  had  to  motion  at  him.  Me 
and  Jim  Oneal  went  to  dead  body  lying  in 
front  of  Liles's  store.  He  was  stabbed  in 
right  breast  We  went  as  soon  as  we  heard 
he  was  killed  at  Wall's  store."  Gross-examin- 
ation: *lt  was  dark  night  It  is  a  Barlow 
knife.  Saw  in  light  of  Wall's  store.  It  was 
open  knife.  It  was  raining  hard.  I  didn't 
speak  to  Bud  Armstrong;  dida't  tell  him  what 
Lula  said.  Hubert  was  with  Lula  when  I 
left'  I  didn't  tell  Lula:  'Here  comes  Bud 
Armstrong  now.'  He  was  coming;  could  be 
seen  from  the  light  of  Wall's  store.  I  didn't 
hear  fuss  after  I  went  back  to  store.  For  de- 
fendant lives  in  house  with  my  mother.  Hu- 
bert Jones  a  married  man.  Lula  Jones  a  mar- 
ried woman."  Cross-examination  (by  Till- 
man): "Don't  know  that  Bud  Tillman  had 
anything  to  do  with  it"  Redirect:  "When  I 
turned  to  go  back  I  went  fast.  Light  shone 
from  fhe  store  and  depot.  Didn't  see  the 
cutting.  All  three  standing  together  when  I 
left  them.    On't  tell  length  of  blade." 

Tom  -Wiggins,  for  the  state,  testified:  That 
on  the  night  of  the  occurrence,  about  9  or  9:10 
p.  m.,  defendant  Lula  Jones  came  to  his  house, 
imocked  at  his  door,  and  came  In;  that  her 
clothes  were  torn  in  front  She  had  stepped 
through  them,  and  they  were  dragging  be- 
hind her.  She  said:  "Mr.  Tom,  please  don't 
give  me  away.  I  stabbed  a  man  down  the 
street,  and  I  expect  he  is  dead.     Won't  you 


go  and  see."  The  witness  testified  to  further 
statements  of  this  defendant  Lula  Jones,  but 
to  no  further  statemente  which  were  relevant 
or  competent  against  defendant  Bud  Tillman. 

N.  R.  Batten,  a  witness  for  the  state,  tes- 
tified that  defendant  Bud  Tillnian  had  a  talk 
with  witness  after  the  homicide,  that  witness 
mfide  no  threats  or  promises  to  induce  any 
statements,  and  that  defendant  Tillman  told 
witness  that  "Hubert  Jones  gave  Lula  Jones 
the  knife,  and  she  stabbed  the  deceased." 

J.  L.  Curley  testified  as  follows:  "Know 
Hubert  Jones.  He  worked  for  me.  Remem- 
ber time  of  killing.  Saw  him  often  during 
day.  Hubert  Jones  owned  a  knife — a  long 
Barlow.  Jones  owned  one  something  like  the 
knife  exiiibited  in  evidence." 

D.  B.  Perkins:  "I,  am  foreman  Virginia- 
Carolina  Chemical  Department.  Jones  worked 
for  us.  Saw  him  day  of  homicide.  About 
week  before  homicide  I  saw  Hubert  Jones 
have  a  long  Barlow  knife,  something  on  order 
of  the  knife  exhibited  in  evidence." 

F.  M.  Cawthome:  "Live  in  Selma.  Know 
defendant  Jones.  Saw  him  with  large  Barlow 
knife.  I  sharpened  it  once  for  him.  It  was 
a  long  Barlow,  on  order  of  the  knife  in  evi- 
dence."   ' 

W.  A.  Edgerton:  "Know  Bud  Tillman.  I 
was  in  Selma  in  my  store  on  night  of  homi- 
cide. Saw  him  all  that  day.  He  worked  for 
us.  A  few  mlDutes  after  I  heard  of  homicide 
(about  9  p.  m.)  I  saw  Bud  Tillman.  He  came 
in  store  for  settlement  I  heard  that  Bud 
Tillman  had  got  killed.  I.  remarked  to  him, 
I  heard  he  was  killed.  I  said  to  him  I  was  a 
little  bit  elated ;  thought  if  he  had  been  killed 
I  would  have  saved  $5  from  his  work.  Till- 
man made  no  reply.  He  appeared  nervous. 
He  was  nervous.  He  looked  excited  some- 
what He  immediately  went  to  the  otBce  and 
got  his  money  and  left." 

J.  W.  Liles:  "Do  business  in  Selma.  Width 
of  street  about  120  feet  from  sidewalk  to 
Liles'  store  to  the  center  of  Main  street 
Smithfield  crosses  there,  crossing  to  Smith- 
field.  Leaves  warehouse  to  left  Miranda 
lives  about  120  feet  from  middle  of  R.  R.  I 
had  Just  come  back  from  barber  shop.  I  saw 
some  one  dash  under  shelter.  Then  in  comes 
the  deceased  at  fioor,  and  asked  me  to  phone 
for  Dr.  Person.  He  had  his  shirt  wide  open, 
and  the  blood  was  gushing  out  at  a  cut  place. 
I  hollered  at  him  to  get  back.  I  didn't  know 
he  was  deaf.  As  I  walked  to  phone  he  drop- 
ped back,  face  foremost  throwing  wound 
about  the  door  sill.  I  phoned  for  Dr.  Person. 
He  died.  I  saw  the  wound.  It  looked  like  a 
knife  liad  gone  into  him.  Doctor  come  and 
said  he  was  cut  He  ran  his  dnger  all  round 
in  wound.  The  man  died  in  eight  minutes." 
This  presents  the  entire  testimony  which  in 
any  way  tends  to  establish  the  guilt  of  the 
defendant  Bud  Tillman,  and  in  no  correct  view 
of  it  as  the  matter  now  appears,  would  it 
justify  a  verdict  of  guilty  against  him.  State 
V.  Goodson,  107  N.  C.  798,  12  S.  E.  329.  On 
the  testimony,  as  disclosed  in  the  record,  the 
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prayer  of  the  prlBoner  should  have  been  giyeii« 
and  for  the  error  in  refusing  It  the  prisoner  is 
entitled  to  a  new  trial. 
New  triaL 


(147  N.  C.  106) 
STANDARD  SUPPLY  CO.  t.  FINCH  ft 
PERSON  et  al. 

(Supreme  Court  of  North  Carolina.    March  18^ 
1908.) 

1.  GuABANTT— Consideration. 

A  mere  guaranty  of  payment  of  an  existing 
debt  of  another,  without  more,  has  no  consid- 
eration. 

[£>d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Guaranty,  Sft  14-16.] 

2.  Same— Extent  of  Guabantt. 

Defendant  declined  to  pay  a  bill  of  plaintiff 
against  a  firm,  or  to  accept  a  draft  therefor, 
stating  it  to  be  his  ruie  to  only  pay  after  the 
firm  had  placed  funds  to  his  credit.  Plaintiff 
then  proposed  that  defendant  accept  a  paper  on 
certain  terms,  and  he  replied  that  he  would  pay 
their  bill  as  soon  as  the  firm's  dry  kiln  got  in 
operation.  Held^  that  the  guaranty  did  not  in- 
clude any  future  bills. 

lEd.  Note.-^For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guaranty,  §  47.] 

Appeal  from  Superior  Court,  New  Hanover 
County;    Biggs,  Judge. 

Action  by  the  Standard  Supply  Company 
against  Finch  &  Person  and  another.  Judg- 
ment for  plaintifr.  Defendants  appeal.  Re- 
versed, and  new  trial  granted. 

The  evidence  tended  to  show  that  plaintiff 
sold  and  delivered  to  Finch  ft  Person,  a  part- 
nership composed  of  S.  H.  Finch  and  W.  R. 
Person,  goods  and  material  on  account  from 
February  2,  1^6,  to  June  14th  of  same  year, 
to  the  amount,  with  accrued  interest,  of  $611.- 
45;  that  $159.70  of  this  account  inclusive  of 
interest,  became  due  on  May  10,  1906,  and 
the  remainder,  to  wit,  $451.75,  accrued  aft* 
that  date.  Other  evidence  was  introduced 
which  plaintiff  insisted  established  the  lia- 
bility of  J.  B.  Person  for  the  debt  as  guar- 
antor of  payment.  The  action  was  brought 
against  Finch  ft  Person,  to  whom  the  goods 
were  sold,  and  also  against  J.  B.  Person,  as 
guarantor  of  payment  Two  issues  were  sub- 
mitted for  the  consideration  of  the  jury :  (1) 
Are  defendants  Finch  ft  Person  indebted  to 
plaintiff,  and,  if  so,  In  what  amount?  (2)  Is 
defendant  J.  B.  Person  liable  for  such  indebt- 
edness, and,  if  so,  what  part  thereof?  The 
court  charged  the  jury  that,  If  they  believed 
the  evidence,  they  would  answer  the  first  is- 
sue :  "Yes,  in  the  sum  of  $611.46,  with  inter- 
est on  $600.94  from  September  1,  1906."  And 
the  second  issue:  "Yes,  in  the  sum  of  $461.- 
75,  with  interest  on  same  from  May  10,  1906." 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendants excepted  and  appealed. 

Rountree  ft  Carr,  for  appellant  Person. 
Meares  ft  Ruark,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as  above). 
The  court  does  not  take  the  view  of  this  evi- 
dence which  seems  to  have  impressed  the 


trial  judge.  The  account  for  these  goods  be- 
ing originally  an  obligation  of  Finch  ft  Per- 
son, and  for  which  that  firm  still  remains 
liable,  any  obligation  of  defendant  J.  B.  Per- 
son, as  guarantor,  must  be  evidenced  and  es- 
tablished by  written  agreement,  or  some  writ- 
ten note  or  memorandum  of  same,  signed  by 
him,  or  some  person  duly  authorized  to  sign 
for  him.  Revisal  1905,  §  974;  Jenkins  v. 
Holley,  140  N.  C.  379,  53  S.  E.  237,  111  Am. 
St.  Rep.  896 ;  Sheppard  v.  Newton,  130  N.  C 
533,  52  S.  B.  143.  The  plaintiff  recognizes 
this  as  the  law  governing  the  case,  and  claims 
to  have  met  this  requirement  by  reason  of 
certain  written  correspondence  put  In  evi- 
dence, as  follows: 

"Plkevllle,  N.  C,  May  8,  1906.  Standard 
Supply  Company,  Wilmington,  N.  C. — Gentle- 
men :  Yours  of  May  1st  to  hand.  I  pay  out 
the  money  Finch  ft  Person  have  in  my  hands 
as  they  direct  That  is,  all  their  drafts  and 
checks  are  sent  to  the  bank  at  Fremont  and 
placed  to  my  credit,  and  from  that  amount 
I  pay  out  as  they  direct.  So,  if  they  draw 
a  draft  on  me,  and  do  not  have  money  enough 
to  their  credit  to  pay  it,  I  do  not  pay  until 
they  do  have.  This  is  an  arrangement  of  re- 
cent date.  I  have  up  to  recently  been  paying 
their  bills  regardless  of  whether  they  bad 
anything  to  their  credit  or  not  I  find  that  in . 
order  to  make  them  more  strict  with  their 
business  that  the  responsibility  of  it  must 
rest  on  their  own  shoulders  from  now  on. 
With  this  explanation  I  trust  my  refusal  to 
accept  draft  will  be  satisfactory  to  you.  Re- 
spectfully, etc.,  J.  B.  Person." 

"May  4,  1906.  Dr.  J.  B.  Person,  Plkeville, 
N.  C. — Dear  Sir :  Our  extension  of  credit  to 
Finch  ft  Person  has  been  on  the  basis  of  a 
letter  received  from  you  in  which  you  stated 
that  you  were  supporting  this  firm  with  your 
finances.  We  have  depended  entirely  upon 
your  responsibility  in  making  accounts  with 
them,  knowing  that  you  are  perfectly  re- 
sponsible for  any  amounts  which  they  would 
probably  make  in  their  joint  interest  We 
shall  have  to  ask  of  you  to  reconsider  your 
determination  not  to  accept  a  paper  from 
these  parties,  as  we  know  nothing  of  their 
responsibility  and  should  not  have  credited 
them  to  the  extent  we  had  unless  we  had 
felt  authorized  so  to  do  from  your  letters. 
We  would  be  glad  to  have  you  say  whether 
you  will  accept  a  paper  from  them  to  sign 
and  forward  you,  and  which  we  are  perfectly 
willing  to  make  on  the  basis  of  one-half  and 
three  months  if  you  so  desire,  or  whether  you 
are  unwilling  to  do  this.  Yours  very  truly, 
Standard  Supply  Company." 

"Magnolia,  N.  C,  May  10,  1906.  Standard 
Supply  Co.,  Wilmington,  N.  C. — Gentlemen: 
Your  letter  of  May  4th  has  been  received. 
I  am  here  at  the  mill  of  Finch  ft  Person  to 
see  what  progress  they-  are  making  with  their 
work.  I  find  that  the  dry  kiln  is  not  com- 
pleted, and  when  it  is  which  will  be  soon, 
I  think  you  will  get  your  money  sooner  than 
to  sign  a  paper  or  papers  for  the  time  men 
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tioned  in  your  letter.  Just  as  soon  as  the 
dry  kiln  gets  in  operation,  I  will  see  that 
your  hill  is  paid.  Respectfully,  etc.»  J.  E. 
Person.** 

"May  11,  1906.  Dr.  J.  B.  Person,  Fre- 
mont, N.  C. — Dear  Sir :  Tonr  letter  of  May 
10th  is  before  us  and  entirely  satisfactory. 
We  presumed  that  the  proposition  to  make  a 
paper  would  probably  be  a  greater  accommo- 
dation to  Messrs.  Finch  &  Person  than  to 
wait  on  them  for  an  early  settlement ;  but  it 
would  appear  from  your  letter  that  your 
preference,  which  we  presume  is  also  theirs, 
is  to  have  this  paid  in  the  ordinary  way  and 
after  a  short  period.  Thani^lng  you  for  your 
kindness  in  this  matter,  we  are.  Yours  yery 
truly.  Standard  Supply  Company." 

And  plaintiff  testified  that  the  latter  por- 
tion of  the  goods,  to  wit,  the  sum  of  $451.75, 
being  the  amoimt  for  which  recovery  was 
had  against  J.  E.  Person,  was  sold  on  the 
faith  of  these  letters,  more  particularly  that 
of  May  the  10th. 

But  the  court  is  of  opinion  that  there  is 
nothing  in  this  letter,  or  in  any  other  por- 
tion of  the  correspondence,  which  in  express 
terms  or  by  fair  Intendment  gives  indication 
that  the  defendant,  J.  E.  Person,  guaranteed 
future  sales,  or  that  hi£|  letter  was  intended 
to  be  a  continuing  guaranty.  On  the  con- 
trary, this  correspondence  by  plain  import 
refers  only  to  an  account  already  made.  The 
defendant's  first  communication  which  ap- 
pears in  evidence  declined  to  pay  the  bill  pre- 
sented at  all,  or  to  accept  a  draft  for  the 
amount,  stating  his  rule  to  be  that  he  only 
paid  after  the  debtor  firm  had  placed  funds 
to  the  amount  to  the  writer's  credit  in  the 
bank  at  Fremont  Plaintiff  then  proposed 
that  defendants  accept  a  paper  on  the  "basis 
of  one-half  and  three  months,"  when' defend- 
ant refused  saying  that  he  would  pay  their 
bill  as  soon  as  the  dry  kiln  gets  in  operation. 
This  is  the  promise  relied  upon,  and  in  terms 
it  refers  to  an  account  stated.  The  defend- 
ant is  not  responsible  for  the  former  portion 
of  the  account  for  the  lack  of  any  valuable 
consideration  for  his  promise.  Green  v. 
Thornton,  49  N.  C.  230.  Nor  for  the  latter 
portion,  because,  in  our  opinion,  the  written 
correspondence  relied  upon  for  the  purpose 
contains  no  evidence  of  a  continuing  guaran- 
tee, but,  by  fair  import,  refers  to  an  account 
already  made.  It  has  long  been  the  policy 
and  express  provision  of  our  statute  law  that 
obligations  of  this  character  shall  be  in  writ- 
ing, and,  however  meritorious,  in  a  given  in- 
stance, we  may  consider  a  claim  to  be,  we  are 
not  at  liberty  to  disregard  the  plain  require- 
ment of  the  statute. 

The  case  on  appeal  was  made  up  by  agree- 
ment of  counsel,  and  we  have  expressed  our 
opinion  on  the  questions  presented  by  the  ex- 
ceptions as  they  now  appear,  and  which  show 
that  J.  E.  Person  was  held  responsible  for  the 
goods  sold  after  the  letter  of  May  10th. 
There  is  some  indication  in  the  record  and  the 
testimony,  not  sufficiently  definite,  however, 


to  justify  the  court  in  acting  on  it,  tliat  by 
inadvertence  counsel  may  have  erroneous^ 
stated  the  rulings  of  the  trial  judge  as  to  the 
portion  of  the  account  which,  under  the 
charge,  was  established  as  a  valid  claim 
against  appellant,  J.  E.  Person.  As  the  cause 
goes  back,  any  mistake  of  that  kind  which 
may  have  operated  to  plaintifTs  prejudice  can 
be  corrected  on  the  new  hearing,  and  it  is  not 
desirable  at  this  time  to  make  further  state- 
ment concerning  it. 

For  the  cause  indicated,  the  defendant  is 
entitled  to  a  new  trial ;   and  it  is  so  ordered. 

New  trial. 


a47  N.  C.  118) 

BRICKELL  V.  CAMP  MFG.  CO. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

1.  APPEAI/— VeBDICT— OONCLUSIVENBSS. 

There  being  conflictine  evidence  as  to  wheth- 
er the  trespass  complained  of  was  committed  by 
defendant,  the  finding  of  the  jury,  under  a  prop- 
er charge  that  it  was  committed  by  defendant, 
is  conclusive  on  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  Sft  3935-3937.] 

2.  Evidence— Admissions  of  Agent. 

In  an  action  for  trespass  in  laying  a  l)ogy 
track  on  plaintiflTs  land,  defendant  contending 
that  the  trespass,  if  any,  was  committed  by 
N.,  an  independent  contractor,  where  a  witness 
testified  without  objection  that  the  track  had 
been  built  by  N.  of  the  defendant  company,  the 
witness'  further  testimony  that  when  plamtiff 
objected  to  laying  the  track,  N.,  who  was  in 
chaige,  replied  that  he  was  obeying  the  orders 
of  the  defendant  company,  and  that  only  the 
company  could  stop  him,  was  admissible,  since, 
the  apency  having  been  proven  without  objec- 
tion, it  was  competent  to  show  the  agent's  dec- 
larations while  in  prosecution  of  the  work. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §{  887-915.] 

3.  Trespass— Measure  of  Damages. 

In  an  action  for  trespass  in  laying  a  bogy 
track  on  plaintiff's  land  and  cutting  and  remov- 
ing timber  therefrom,  the  measure  of  damages 
was  the  difference  in  the  value  of  the  land 
before  and  after  the  injury  complained  of. 

[Ed^Note.— For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trespass,  §§  134-138.] 

4.  Same— Admissibility  of  Evidence. 

In  an  action  for  trespass  in  laying  a  bogy 
track  on  plaintiff's  land  and  cutting  and  re- 
moving timber  therefrom,  evidence  as  to  injury 
caused  by  cutting  ditches  and  holes  was  com- 
petent; such  cutting  being  incident  to  laying 
bogy  tracks  and  cutting  timber. 

Elxceptlons  from  Superior  Court,,  Halifax 
County ;   Lyon,  Judge. 

Action  for  trjBspass  by  C.  B.  Brick  ell 
against  the  Camp  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.    No  error. 

Day,  Bell  &  Dunn,  B.  L.  Travis,  and  Mur- 
ray Allen,  for  plaintiff.  W.  E.  Daniel,  B.  B. 
Winborne,  and  Claude  Kitchin;  for  defendant. 

CLARK,  C.  J.  On  June  14,  1894,  the  plain- 
tiff sold  and  conveyed  to  the  defendant  all 
the  pine  timber  trees  12  Inches  in  diameter 
across  the  tree  stump  and  larger  at  the  time 
of  cutting  on  certain  lands,  with  the  right  to. 
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erect  buildings  on  said  land,  and  to  build, 
use,  and  operate  railroads,  tramways,  or  bogy 
roads  across  said  lands  for  tlie  purpose  of 
removing  said  timber,  or  anything  else,  and 
to  use  material  from  said  lands  along  said 
roads  to  build  and  maintain  the  same,  with 
the  right  to  remove  said  buildings,  railroads, 
tramways,  etc.,  from  said  land  within  one 
year  after  ceasing  to  use  them.  Ten  years* 
time  was  given  to  remove  the  timber.  The 
plaintiff  contended  that  on  or  about  June  15, 
1904,  after  the  contract  had  expired,  the 
defendant  entered  upon  said  land  and  cut 
and  removed  oak  and  other  valuable  timber 
and  cord  wood,  constructed  a  spur  track,  and 
also  used  the  railroad  track  after  June  14, 
1904,  hauling  logs,  timber,  and  other  things 
across  the  plaintiff's  lands.  The  defendant 
contends  that  it  did  nothing,  and  that  the 
timber  on  said  land  was  cut  by  one  P.  J. 
Norfleet,  and  that,  if  any  trespass  was  com- 
mitted, which  it  expressly  denies,  it  ought 
not  to  be  held  responsible  therefor,  for  the 
reason  that  the  said  P.  J.  Norfleet  was  an  in- 
dependent contractor. 

There  are  numerous  exceptions,  but  practi- 
cally there  are  but  three  questions  involved: 

1.  Whether  the  trespass,  after  June  14, 
1904,  was  committed  by  the  defendant  or  by 
P.  J.  Norfleet,  an  independent  contractor. 
There  was  evidence  pro  and  con,  and  under  a 
proper  charge  by  the  court  the  jury  found 
that  the  trespass  was  committed  by  the  de- 
fendant 

2.  The  only  exception  to  evidence  that  re- 
quires notice  is  the  testimony  that,  when 
plaintiff  objected  to  laying  a  bogy  tracks  the 
man  in  charge,  the  alleged  independent  con- 
tractor, P.  J.  Norfleet,  replied:  "I  am  Just 
carrying  out  the  orders  of  the  Gamp  Manu- 
facturing Company,  and  nobody  can  stop  me 
except  orders  from  the  Camp  Manufacturing 
Company."  This  witness  had  already  testi- 
fied, without  objection,  that  the  bogy  track 
had  been  built  by  "Norfleet,  of  the  Camp 
Manufacturing  Company,"  The  agency  hav- 
ing been  proven  without  objection,  it  was 
competent  to  put  in  evidence  his  declarations 
while  in  prosecution  of  the  work. 

3.  The  measure  of  damages  was  the  differ- 
ence in  the  value  of  the  land  before  and 
after  the  injury  complained  of.  Cutting 
ditches  and  holes  was  incident  to  laying  bogy 
tracks  and  cutting  timber,  and  evidence  as  to 
such  injury,  which  was  sufficiently  alleged  in 
the  complaint,  was  competent 

We  find  no  reversible  error. 
No  error. 


(147  N.  C.  139) 

GRAY  V.  JAMES  et  at 

(Supreme  Court  of  North  Carolina.    March  18, 
1906.) 

1.   AFPEAIi—DECISIONS  REVIEW ABLB—AirrBCT- 

iNQ  Substantial  Rights. 

In  an  action  against  mortgagor  and  mort- 
gagee to  require  the  mort^gee  to  first  sell  so 
much  of  the  mortgaged   land   as  was  not  em- 


braced in  a  deed  from  mortgagor  to  plaintiff, 
wherein  the  mortgagor  set  up  the  affirmatiTe 
defense  that  he  had  not  intended  to  convey  so 
much  land  as  was  contained  in  plaintiff's  deed, 
and  was  induced  to  execute  it  by  fraud,  the 
judgment  directing  that  so  much  of  the  mort- 
gaged land  as  lay  outside  of  the  boundaries  of 
the  land  conveyed  to  plaintiff  be  first  sold,  then 
that  part  conveyed  to  plaintiff  which  the  mort- 
gagor contended  was  not  intended  to  be  convey- 
ed, then  that  part  admittedly  conveyed  to  plain- 
tiff, held,  that  an  appeal  would  not  lie,  ex- 
cept on  the  contingency  that  there  is  both  a 
necessity  for  the  sale  of  the  disputed  part  of 
the  land  conveyed  to  plaintiff  and  a  surplus 
arising  therefrom,  to  be  appropriated  either  to 
plaintiff  or  mortgagor,  and  an  appeal  thereto- 
fore taken  involves  but  an  abstract  proposition, 
and  will  be  dismissed  as  premature. 

2.  Same— Pbesentatioh  and  Resebvatioh  of 

Ebbob— Exceptions  , 

Though  an  appeal  is  dismissed  as  prema- 
ture, its  entry  is  equivalent  to  "noting  an  excep- 
tion." 

Connor  and  Hoke,  JJ.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Pitt  County ; 
Lyon,  Judge. 

Action  by  H.  A.  Gray  against  J.  I.  James 
and  another.  From  the  judgment,  plaintifr 
appeals.    Remanded. 

Moore  &  Long  and  Jarvls  &  Blow,  for  ap- 
pellant "Skinner  A  Whedbee  and  F.  6. 
James,  for  appellees. 


CLARK,  a  J.  This  action  was  brought  to 
enjoin  the  defendant  Jenkins,  mortgagee, 
from  selling  all  the  land  contained  in  his 
mortgage,  and  to  require  him  first  to  sell  so 
much  thereof  as  was  not  embraced  in  a  con- 
veyance from  his  codefendant  James,  the 
mortgagor,  to  plaintiff.  The  defendant  James 
set  up  an  afiirmatlve  defense  that  he  had  not 
agreed  and  intended  to  convey  so  much  land 
as  is  cpntained  in  the  description  in  said 
deed,  but  was  induced  to  execute  it  by  the 
deceit  and  fraud  of  the  plaintiff,  and  prayed 
for  a  reformation  of  the  deed.  The  issues 
submitted  were  upon  this  affirmative  defense. 
This  appeal  is  prematurely  taken.  The  point 
presented  may  "never  arise  for  adjudication. 
As  the  mortgages  to  Jenkins  antedate  the 
deed  to  plaintiff,  if  the  sale  of  all  the  land 
is  necessary  to  satisfy  the  mortgage,  it  is 
entirely  unnecessary  to  determine  where  the 
boundary  of  plaintiff's  line  Is,  whether  it  is 
where  his  deed  calls  for,  or  where  the  de- 
fendant James  avers  that  it  was  agreed  and 
Intended  to  be.  If  the  sale  of  the  disputed 
land  is  not  necessary  to  the  satisfaction  of 
the  mortgage  debt,  or  the  entire  prpceeds  of 
it  are  needed,  in  either  event  the  issue  be- 
tween James  and  the  plaintiff  was  Irrelevant 
It  should  not  have  been  submitted,  unless  a 
return  of  the  sale  showed  It  to  be  a  relevant 
matter  before  final  judgment. 

The  judgment  entered  below  properly  di- 
rects that  the  defendant  Jenkins  have  leave 
to  sell  (1)  so  much  of  the  mortgaged  land 
as  lies  outside  of  the  boundaries  of  the  land 
conveyed  to  plaintiff;  (2)  and,  if  it  shall 
be  necessary  to  sell  more  land  to  discharge 
the  mortgagee's  debt,  he  shall  proceed  fnr- 
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ther  to  sell  that  part  of  the  land  conyeyed  to 
plaintiff  which  James  contends  was  4iot  in- 
tended and  agreed  to  be  conveyed  to  plain- 
tiff;  and,  lastly,  the  mortgagee,  if  it  Is  nec- 
essary in  order  to  satisfy  his  debt,  can  pro- 
ceed to  sell  that  part  of  the  tract  which  was 
admittedly  conveyed  to  plaintiff.  It  is  only 
in  the  possible  contingency  that  there  is  both 
a  necessity  for  sale  of  the  disputed  part  of 
the  land  conveyed  to  plaintiff,  and,  further, 
a  surplus  of  proceeds  arising  therefrom  to 
be  appropriated  either  to  plaintiff  or  defend- 
ant James,  that  it  can  be  a  relevant  inquiry 
in  this  proceeding  whether  the  deed  of  James 
to  plaintiff  did  or  did  not  convey  more  than 
was  intended  and  agreed.  The  judgment  pro- 
vides for  sale  of  the  premises  in  the  above 
order,  but  not  unless  and  until  the  contingen- 
cy above  set  forth  arises  will  an  appeal  lay, 
and  then  only  from  a  Judgment  disposing  of 
the  surplus  arising  from  sale  of  the  disputed 
premises.  The  court  will  not  adjudicate  up- 
on an  abstract  proposition.  The  appeal  is 
therefore  premature. 

While  the  appeal  is  dismissed  as  prema- 
ture, its  entry  is  equivalent  to  •'noting  an 
exception"  (Alexander  v.  Alexander,  120  N. 
O.  472,  27  S.  B.  121)— the  proper  course — 
and,  if  on  return  of  the  sales  it  shall  appear 
that  there  is  a  surplus  arising  from  the  sale 
of  the  disputed  premises,  an  appeal  will  lie 
from  the  adjudication  as  to  their  disposal. 
On  such  appeal,  the  "case  on  appeal"  already 
settled  by  his  honor  will  come  up  for  review. 

Remanded. 

CONNOR  and  HOKE,  JJ.,  dissent,  behig  of 
opinion  that  thei^b  is  a  final  Judgment  in  the 
record,  giving  the  parties  affected  a  right  to 
have  the  questions  raised  considered  and  de> 
termined  on  the  present  appeal. 


(147  N.  C.  171) 

METZGER  BROS.  v.  WHITEHURST. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

1.  Pbincipal    and    Agent  —  Undisclosed 
Agency— Liability  op  Undisclosed  Pbin- 

CIPAL. 

One  may  so  act  aa  to  anintentionally  be- 
come liable  for  the  conduct  of  another  whom 
he  permits  to  hold  himself  out  as  his  asent,  when 
innocent  third  persons,  relying  on  sucn  conduct, 
part  with  property. 

2.  Same. 

Defendant  took  out  a  liquor  license  in  his 
own  name,  and  permitted  the  business  to  be 
conducted  in  a  place  bearing  his  name,  though 
it  was  conducted  by  a  third  person,  who  had 
bought  it.  Plaintiff,  who  had  sold  goods  to 
the  third  person,  on  learning  that  the  license 
bad  been  issued  to  defendant,  refused  to  sell 
goods  to  the  third,  person,  and  thereafter  or- 
ders were  taken  in  defendant's  name,  and  goods 
were  shipped  in  his  name.  Defendant  directed 
the  freigb*  agent  to  deliver  his  goods  to  the  third 
person.  The  third  person  received  the  goods, 
and  the  invoices  were  mailed  to  defendant,  but 
received  by  the  third  person.  Held  to  warrant  a 
finding  that  defendant  b^  his  conduct  had  put 
it  in  the  power  of  the  third  person  to  hold  him- 
«el£  out  as  his  agent,  authorizing  a  recovery. 


Appeal  from  Superior  Oonrt,  Edgecombe 
County;  Neal,  Judge. 

Action  by  Metzger  Bros,  against  W.  B. 
Whiteburst  From  a  ^Judgment  for  plain- 
tifTs,  defendant  appeala    Affirmed. 

Plaintiffs  sue  to  recover  the  price  of  goods 
alleged  to  bave  been  sold  and  delivered.  De- 
fendant denies  that  be  purchased  the  goods, 
or  was  in  any  way  liable  therefor.  The  tes- 
timony tended  to  show  that  defendant  appli- 
ed for,  and  obtained  from  the  county  com- 
missioner January,  1906,  and  July,  1906,  li- 
cense to  sell  spirituous  liquor  at  Conetoe,  in 
Edgecombe  county.  One  of  the  plaintiffs  tes- 
tified tbat  be  bad  sold  goods  to  James,  wbo 
was  in  charge  of  the  business  from  February 
to  October,  1906,  and  that  be  paid  for  them. 
Tbat  be  was  under  the  impression  that  tbe 
bar  was  the  property  of  James.  On  October 
22d,  be  learned  tbat  it  was  defendant's  bar. 
The  license  posted  In  tbe  bar  was  in  name  of 
Whiteburst;  so  was  tbe  sign  on  the  side- 
walk. He  told  James,  October  22,  1906,  that 
be  could  not  sell  him  any  more  goods,  tbat 
he  found  the  revenue  license  showed  it  was 
Whiteburst's  business.  He  took  this  and  tbe 
subsequent  orders  in  Wbitehurst's  name.  Tbe 
invoices  and  bills  of  lading  for  goods  subse- 
quent to  October  were  sent  to  Whiteburst; 
mailed  to  bim  at  Conetoe.  James  never  told 
bim  not  to  ship  goods  to  Whiteburst;  that  he 
(Wbiteburst)  had  no  interest  in  tbe  business. 
James  gave  his  personal  check  for  amount  of 
account.  After  it  was  due  it  went  to  pro- 
test Witness  says  that  he  knew  defendant; 
had  seen  him  in  bar  February,  1906. 

The  freight  agent  at  Conetoe  testified  that 
the  goods  sued  for  came  to  Whiteburst,  and 
were  delivered  by  him  to  James.  White- 
burst  sold  out  to  James,  and  he  then  told  wit- 
ness to  deliver  bis  goods  to  James.  He  said 
James  had  taken  charge*  of  his  business. 
Heard,  in  January,  tbat  James  had  bought 
out  tbe  business.  Defendant  testified  that 
he  sold  out  to  James  December,  1905,  or 
January,  1906,  after  getting  license,  and  took 
ont  license  in  July  for  James'  convenience. 
Never  saw  plaintiff  until  at  trial.  Never  saw 
bills  of  lading  for  goods  or  received  any  in- 
voices. Did  not  know  plaintiffs  were  ship- 
ping goods  in  his  name.  When  he  sold  out, 
gave  notice  to  all  with  whom  he  had  been 
dealing.  Did  not  notify  plaintiffs,  because 
bad  not  dealt  with  them.  J.  C.  James  testi- 
fied that  he  bought  out  defendant  January  1, 
190G;  advertised  business  in  bis  own  name; 
bought  from  plaintiffs  in  February,  and 
about  every  30  days  thereafter.  Plaintiff  B. 
F.  Metzger  asked  witness  if  he  better  not 
ship  in  Whitehurst's  name,  as  the  license 
was  in  his  name.  Witness  told  him,  '*No," 
that  Whiteburst  had  nothing  to  do  with  tbe 
business.  The  invoices  were  sent  to  witness. 
Whiteburst  never  saw  them;  bad  nothing  to 
do  with  business.  About  Christmas  witness 
gave  plaintiffs  his  check  for  the  account  in 
suit    It  was  not  paid.    There  was  evidence 
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tending  to  corroborate  the  testimony  on  each 
side. 

His  honor  submitted  the  case  to  the  Jory 
In  two  aspects,  fie  first  instructed  them: 
"Your  first  Inquiry  will  be:  Was  the  busi- 
ness-the  property  and  owned  by  the  defend- 
ant? If  you  answer  this  inquiry  *Yes/  you 
should  answer  the  issue  'Yes/  and  assess  the 
amount.  If  you  answer  the  inquiry  *No/ 
then  proceed  further,  and  ascertain  whether 
defendant  so  acted  as  to  lead  plaintiffs  to 
believe  that  this  was  his  business."  To  this 
defendant  excepted.  In  this  aspect  of  the 
case,  his  honor,  at  the  request  of  defendant. 
Instructed  the  Jury:  "If  the  Jury  shall  find 
as  a  fact  that  the  business  did  not  belong  to 
the  defendant,  Whltehurst,  but  in  fact  was 
conducted  by  J.  C.  James  as  his  own,  then 
the  defendant,  Whltehurst,  would  not  be 
chargeable  with  the  value  of  said  goods,  un- 
less you  should  find  further  as  a  fact  that 
the  defendant,  Whltehurst,  by  his  acts  and 
conduct  reasonably  led  the  plaintiffs  to  be- 
lieve that  the  business  was  his,  or  that  his 
credit  was  behind  the  same,  and  they  made 
the  sale  in  question  replying  upon  this  belief. 
(Given.)"  "That  if  at  the  time  of  the  sale  of 
said  goods  the  plaintiffs  extended  credit  to 
the  said  J.  G.  James,  and  loolced  to  him  for 
the  payment  of  the  same,  then  the  defend- 
ant, Whltehurst,  would  not  be  liable,  and  the 
Jui-y  should  answer  the  issue  *No.*"  This 
prayer  was  given,  as  amended  by  the  inser- 
tion of  the  words  "and  not  to  Whltehurst," 
after  the  words  "looked  to  him  for  the  pay- 
ment of  the  same."    Exception  by  defendant. 

In  the  second  aspect  his  honor  instructed 
the  Jury:  "If  Whltehurst  so.  acted  as  to  in- 
duce plaintiffs  to  believe  that  James  was  his 
agent,  he  is  liable  for  all  his  acts  in  the  same 
manner  as  If  he  was  actually  his  agent,  and 
he  would,  in  that  event,  be  estopped  from 
denying  the  existence  of  the  agency.  The 
court  charges  you,  if  you  find  by  the  greater 
weight  of  the  testimony  that  the  defendant, 
Whltehurst,  knew  goods  were  being  ordered 
in  his  name  by  James,  and  the  plaintiffs  ship- 
ped the  goods  upon  the  credit  of  Whltehurst 
to  Whltehurst  himself,  and  Whltehurst  or- 
dered them  turned  over  to  James,  then  Whlte- 
hurst '  would  be  liable  for  such  shipments, 
and  you  will  answer  the  issue  'Yes,'  and  the 
value  of  the  goods  shipped."  His  honor  fur- 
ther instructed  the  Jury  that,  if  Whltehurst 
permitted  the  sign  to  remain  over  the  store 
after  he  claims  to  have  sold  to  James,  and 
that  plaintiffs  knew  that  the  lid^nse  was  tak-- 
en  out  by  Whltehurst,  and  were  Induced 
thereby  to  believe  that  James  was  Whlte- 
hurst*s  agent,  he  would  be  liable,  etc.  He 
also  instructed  them  that,  if  Whltehurst  gave 
Instructions  to  the  agent  at  Conetoe  to  deliver 
to  James  all  whisky  shipped  to  Whltehurst, 
and  that  the  goods  were  shipped  to  him,  and 
the  agent,  In  consequence  of  such  instruction, 
delivered  the  goods  to  James,  then  White- 
burst  would  be  estopped,  etc.  Defendant  ex- 
cepted.    Defendant   requested  the  court  to 


charge  the  Jxu7  that  upon  the  whole  evidence 
in  the^ase  the  plaintiffs  could  not  recoTer, 
and  duly  excepted  to  his  refusal  to  do  so. 
The  Jury  answered  the  issue  for  plaintiffs. 
Defendant  duly  excepted,  assigned  errors  in 
the  charge,  and  refused  to  charge  as  request- 
ed. Judgment  for  plaintiffs.  Defendant  ap- 
pealed. 

Gilliam  &  Gilliam,  for  appellant.     W.  (X 
Howard,  for  appellees. 

CONNOR,  J.  (after  stating  the  facts  as 
above).  In  view  of  the  uncontradicted  evi- 
dence and  the  Instructions  of  his  honor,  we 
may  infer  that  the  Jury  found  the  following 
facts:  Whltehurst  was  engaged  in  business 
selling  spirituous  liquors  at  Conetoe,  in  Edge- 
combe county,  prior  to  January  1,  1906.  He 
took  out  license  to  continue  the  business 
from  January  to  July  and  from  July  to  De- 
cember 31, 1906.  The  sign  over  the  store  bad 
his  name  upon  it  He  sold  out  to  James  in 
January,  1906.  Plaintiffs  sold  to  James 
goods  from  February  to  October  22,  1906, 
not  knowing  Whltehurst  was  in  the  business. 
Plaintiff  B.  P.  Metzger,  being  in  the  store  on 
October  22,  1906,  sold  a  bill  of  $71.60,  which 
he  charged  to  Whltehurst  and  shipped  to 
him,  sending  invoice  and  bill  of  lading  to 
him  at  Conetoe.  They  afterwards  made  two 
other  sales  for  which  invoices  and  bills  of 
lading  were  so  directed  to  Whltehurst.  The 
original  bills  of  lading  were  introduced 
showing  the  shipment  to  Whltehurst  These 
goods  were  delivered  by  the  freight  agent  to 
James  In  accordance  with  Whltehurst*s  or- 
der. Whltehurst  says,  without  contmdiction, 
that  he  knew  nothing  of  either  of  the  ship- 
ments. He  does  not  deny  having  instructed 
the  freight  agent  to  deliver  his  goods  to 
James.  James  says  that  he  got  the  Invoices; 
Whltehurst  never  saw  them.  The  plaintiff^ 
bookkeeper  says  that  the  invoices  were  sent 
to  Whltehurst  at  Conetoe;  the  last  one  to 
James'  care.  The  foregoing  facts  may  be 
taken  as  true  without  much,  if  any,  contra- 
diction. Metzger  says  that  up  to  October  22d 
he  was  under  the  Impression  that  the  bar 
was  the  property  of  James,  and  that  he  sold 
to  him,  That  on  October  22d  he  told  James 
that  he  could  not  sell  him  any  more  goods; 
that  he  had  found  out  the  license  was  in 
Whitehurst's  name;  that  he  took  the  orders 
in  Whitehurst's'  name.  James  denies  this, 
saying  that  plaintiff  asked  If  he  had  better 
not  ship  in  Whltehurst* s  name,  as  the  license 
was  in  his  name.  He  told  plaintiff  "No"; 
that  Whltehurst  had  nothing  to  do  with  the 
business.  In  view  of  the  evidence  that  the 
goods  were  shipped  and  bills  of  lading  sent 
in  Whitehurst's  name,  the  Jury  were  war- 
ranted in  finding  that  Metzger's  testimony 
in  respect  to  this  transaction  was  true.  As- 
suming, therefore,  that  Whltehurst  sold  to 
James  in  January,  1906,  does  his  conduct  in 
taking  out  license  in  .his  own  name  in  July, 
1906,  leaving  James  in  charge  of  the  business 
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conducted  under  his  Ucende,  leaying  bis  name 
on  the  sign  oyer  the  store,  directing  the 
freight  agent  to  "deliyer  his  goods  to  James," 
.  followed  by  the  condnct  of  James  in  receiy- 
ing  and  using  the  goods  shipped  and  inyoic- 
ed  to  Whiteburst,  justify  the  conclusion 
reached  by  the  Jury  that  the  plaintiffs  were 
reasonably  induced  to  belieye  that  James 
was  acting  as  agent  for  Whltehurst?  This 
view  accepts  as  true  Whitehurst's  testimony, 
and  elimhiates  the  theory  tliat  he  in  fact 
owned  the  business.  In  this  aspect  of  the 
case,  the  only  contradictory  testimony  is  that 
of  Hetzger  and  James  October  22,  1906.  It 
is  hardly  probable  that  If  Metzger,  after 
learning  that  the  license  was  in  Whiteburst's 
name,  and  proposing  to  sell  to  him,  had  been 
toM  by  James  not  to  do  so,  that  he  (White- 
hurst)  had  no  Interest  in  the  business,  he 
would  haye  inm[iediately  shipped  the  goods  to 
Whltehurst,  and  in  November  and  December 
shipped  other  bills  In  the  same  way,  amount- 
ing in  all  to  $477.  It  is  equally  improbable 
that,  if  James'  yerslon  of  the  conversation  of 
October  22  is  correct,  he  would  have  receiv- 
ed the  goods  shipped  and  invoiced  to  White- 
burst.  That  they  were  so  invoiced  and  bill- 
ed scoms  to  be  established  by  plenary  proof. 
The  learned  counsel  for  defendant  insists 
that  the  order  given  by  Whltehurst  to  the 
freight  agent  at  Conetoe  "to  deliver  his  goods 
to  James"  cannot,  with  reason,  be  interpreted 
to  apply  to  any  other  goods  than  those  at 
that  time  in  the  warehouse.  We  do  not  think 
that  the  testimony  of  the  freight  agent  should 
be  so  confined.  He  did  not  so  understand 
the  order;  nor  does  it  appear  that  White- 
burst  had,  at  that  time,  any  goods  in  the 
warehouse.  That  one  may  so  act  as  to  un- 
intentionally become  liable  for  the  conduct 
of  another,  whom  he  permits  to  hold  himself 
out  as  his  agent,  when  innocent  third  parties, 
relying  upon  such  conduct,  part  with  prop- 
erty, is  elementary.  His  honor,  at  defend- 
ant's request,  correctly  stated  the  law  to  the 
jury.  The  only  question  which  has  given  us 
concern  is  whether  the  evidence  brings  the 
defendant  within  the  rule.  Plaintiffs  cite 
Miller  V.  Land  Co.,  66  N.  C.  603.  In  that 
case  it  was  denied  that  the  person  holding 
himself  out  as  agent  of  defendant  had  any 
authority  to  buy  the  goods  for  defendant  As 
here,  the  goods  were  invoiced  to  defendant, 
who  received  the  invoices  and  used  the  goods. 
As  was  said  by  Rodman,  J.:  "If  it  did  not 
mean  to  become  liable,  it  should  at  once,  on 
receipt  of  the  invoices,  have  repudiated  the 
purchase,  and  refused  to  receive  the  goods." 
Here  there  is  no  evidence  that  Whltehurst 
received  the  invoices,  or  the  goods.  The  dis- 
tinction is  clear.  Did  the  fact  that  he  took 
out  the  license,  placed  James  In  charge  of 
the  business,  and  instructed  the  freight  agent 
to  deliver  his  goods  to  James,  make  him  re- 
sponsible to  plaintiffs  for  the  price  of  the 
goods  sold  to  the  agent  in  his  name  upon  his 
credit?  Of  course,  if  James'  testimony  in 
regard  to  the  transaction  of  October  22,  1906, 


was  accepted  by  the  Juiy,  the  verdict  should, 
under  his  honor's  instructions,  have  t>een  for 
defendant.  "A  person  may,  by  his  words  or 
conduct,  be  estopped  as  against  a  third  per- 
son to  deny  tliat  another  person  Is  his  agent. 
In  that  case  the  relation  of  principal  and 
agent  does  not  actually  exist,  although  as 
against  a  third  person,  who  has  been  led  to 
deal  with  the  supposed  agent  in  the  belief 
that  it  exists,  the  principal  is  estopped  to 
deny  its  existence."  Tiffany  on  Agency,  15, 
16.  if  plaintiffs  had  examined  the  applica- 
tion for  license  made  by  Whltehurst  to  the 
county  commissioners,  he  would  have  found 
a  statement  by  him  that  he  was  trading  as 
W.  E.  Whltehurst,  July  1, 1906,  "and  applying 
for  a  license  to  sell  spirituous  liquors,"  until 
December  31st  of  the  same  year,  said  to  be 
conducted,  or  carried  on,  in  that  building  of 
W.  B.  Whltehurst,  and  known  as  the  W.  E. 
Whitehurst's  brick  store,  situated  in  the  town 
of  Conetoe.  He  would  have  also  found  a 
certificate  of  six  freeholders  of  said  town, 
stating  that  W.  B.  Whltehurst  was  a  suitable 
person  to  conduct  said  business.  When  plain- 
tiff did  see  the  license  issued  to  Whltehurst 
on  October  22,  1906,  he  musfhave  known  that 
James  could  not,  without  violating  the  law, 
both  state  and  federal,  carry  on  the  business 
of  selling  liquor.  That  he  called  James'  at- 
tention to  the  fact  is  concededL  There  is  evi- 
dence that  James  assented  to,  and  gave  the 
order  for,  on  that  day,  and  on  two  other 
occasions,  liquor  in  Whitehurst's  name;  that 
the  invoices  were  mailed  to  Whltehurst,  the 
goods  shipped  under  bill  of  lading  to  him, 
and,  by  an  order  given  the  freight  agent  by 
Whltehurst,  delivered  to  James.  We  cannot 
escape  the  conclusion  that  the  jury  was  war- 
ranted in  finding,  upon  this  and  other  testi- 
mony, that  the  defendant  by  his  conduct  put 
it  in  the  power  of  James  to  hold  himself  out 
as  his  agent;  that  James  using  the  oppor- 
tunity thus  afforded  him,  induced  the  plain- 
tiffs to  sell  and  ship  the  goods  on  White- 
burst's  credit,  and  to  get  possession  of  them 
from  the  freight  agent.  The  liability  of  de- 
fendant rests  upon  the  familiar  principle 
that,  when  one  of  two  innocent  persons  must 
sustain  a  loss,  the  law  will  place  it  upon  the 
one  whose  conduct,  either  intentionally  or 
negligently,  misleads  the  other. 

Upon  an  examination  of  the  entire  record, 
we  find  no  reversible  error. 

No  error. 


HARRELL  v. 


(147  N.  C.  Ill) 

HAGAN  et  al. 


(Supreme  Court  of  North  Carolina.     March  18, 
1908.) 

1.  Wills  —  Oonstbuction  —  DETEBiiiivABLE 
Fee. 

Where  testator  devised  land  to  his  wife  for 
life,  with  remainder  to  his  daughters,  and  pro- 
vided that  **if  either  or  all  of  the  daughters 
should  '*die  without  leaving  a  lawful  heir'  the 
property  should  be  equally  divided  between  his 
sons,  the  daughters  took  a  remainder  in  fee, 
determinable  as  to  each  holder's  share  on  p^r 
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dyinj;  withoat  a  lawful  heir,  and  the  event  by 
which  the  interest  of  each  was  determined  re- 
ferred not  to  the  death  of  testator,  but  to  that 
of  the  several  daughters,  respectively,  without 
leaving  a  lawful  heir,  so  that  the  estate  did  not 
become  absolute  in  the  other  daughters  on  the 
death  of  one  of  them  without  leaving  heir,  but 
the  determinable  quality  of  each  interest  con- 
tinued to  affect  such  interest  until  the  event  by 
which  it  was  determined,  or  the  estate  became 
absolute. 

2.  Same— "Lawfui,  Hkib." 

The  word  "lawful"  before  the  word  "heir" 
in  a  devise  does  not,  in  the  absence  of  a  contrary 
intent  clearly  indicated  in  the  will,  mean  *iegiti- 
mate,*'  but  means  simply  the  person  designated 
by  law  to  take  by  descent. 
'  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1090-1098. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4029 ;   vol.  8.  p.  7702.] 

3.  Samb~"Isbub.'* 

The  term  "issue"  in  its  primary  and  more 
usual  meaning  means  an  indefinite  succession  of 
lineal  descenoants  who  are  to  take  by  inherit- 
ance, and  hence  heirs  of  the  body. 

[Ed.  Note.~For  cases  in  point,  see  Gent  Dig. 
vol.  49,  Wills,  H  1087-1089. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3782-3792;    voL  8.  p.  7693.] 

4.  Same— Heibs— lu^oiTiMATE  Childben. 

Testator  devu^ed  real  estate  to  his  wife  for 
life,  with  remainder  to  his  daughters,  and  pro- 
vided that  if  either  or  all  of  the  dau^ters 
should  die  ''without  leaving  a  lawful  heir"  the 
property  should  be  equally  divided  between  his 
sons.  A  daughter  died,  leaving  illegitimate  chil- 
dren, bom  after  testator's  death.  Heldt  that 
under  Revisal  1905,  c.  30,  rule  9,  providing  that 
when  there  shall  be  no  legitimate  children  every 
illegitimate  child  of  the  mother  shall  be  con- 
sidered an  heir,  the  illegitimate  children  took 
the  daughter's  snare. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1090-1008.] 

Appeal  from  Superior  Court,  BXlgecombe 
County;   Neal,  Judge. 

Action  by  Amos  Harrell  against  Frank 
Hagan  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Reversed. 

From  the  facts  agreed  it  appeared:  That 
Elisha  Harreil  died  domiciled  and  resident 
in  Edgecombe  county,  seised  and  possessed 
of  the  land  in  controversy,  and  leaving  him 
surviving  his  widow,  Anne  Eliza  Harrell,  and 
several  sons  and  daughters.  Tbat  Item  2  of 
the  will  of  Elisha  Harrell,  duly  executed  and 
ddmitted  to  probate  in  said  county,  contained 
the  following  devise:  "I  lend  unto  my  wife, 
Anne  Eliza  Harrell,  290  acres  of  land  during 
her  natural  life  or  widowhood;  at  the  death 
or  marriage  of  my  said  wife,  I  give  and  be- 
queath unto  my  four  youngest  children,  Ar- 
mitha  Harrell,  Opperlina  Harrell,  Rebecca 
Harrell  and  Louisa  Harrell,  the  above-named 
290  acres  of  land,  known  as  follows:  ♦  ♦  ♦ 
And  If  either  or  all  of  the  above  girls  die 
without  leaving  a  lawful  heir,  my  will  and 
desire  is  that  the  said  lands  be  equally  di- 
vided between  my  two  sons,  John  Harrell  and 
Jesse  Harrell."  (2)  That  during  the  life  of 
the  widow,  Anne  Eliza  Harrell,  the  290  acres 
of  land  was  actually  and  equally  parceled 
out  among  the  four  daughters  mentioned  in 
Item  2  of  the  will,  and  each  of  said  daugh- 
ters was  put  In  possession  of  their  respec- 


tive shares.  (3)  That  Anne  Eliza  Harrell, 
widow  of  Elisha,  died  on  the  5th  of  March, 
1903,  not  having  remarried.  <4)  That  Louisa 
Harrell,  one  of  the  four  daughters  mention- 
ed In  item  2  of  the  will,  intermarried  with 
one  Richard  Webb  in  January,  1896,  and 
died  on  the  12th  of  September,  1902,  iotes- 
tate,  and  without  ever  having  had  a  child. 
That  John  aBd  Jesse  Harrell,  mentioned  in 
item  2  of  the  will,  are  ,dead,  and  plaintiffs 
are  their  descendauts  and  only  heirs  at  law. 
That  Opperlina  Harrell  died  domiciled  in 
said  state  and  county  In  October,  1906,  leav- 
ing two  illegitimate  children,  who  are  de- 
fendants. That  said  Opperlina  Harrell  was 
never  married,  and  had  no  children  at  her 
father's  death.  The  action  is  to  recover  that 
portion  of  the  290  acres  of  land  devised  by 
item  2  of  Bllsha  Harrell's  will  which  was 
set  apart  to  Opperlhia  Harrell;  the  plaintiffs 
being,  as  stated,  the  descendants  and  only 
heirs  at  law  of  John  and  Jesse  HarrelL  and 
defendants  the  illegitimate  children  of  Op- 
perlina. On  the  facts  stated,  the  court  being 
of  the  opinion  that  plaintiffs  were  the  own- 
ers of  the  land  In  controversy.  Judgment  was 
entered  in  their  favor,  and  defendants  ex- 
cepted and  appealed. 

W.  O.  Howard,  for  appellants.  Kltchin  & 
Allsbrook  and  G.  M.  T.  Fountain,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  case  as  above). 
The  clause  of  the  will  here  in  question  con- 
veyed to  the  four  daughters  named  an  estate 
of  remainder  in  fee,  after  the  life  estate  of 
their  mother,  and  determinable  as  to  each 
holder's  share  on  her  dying  without  leaving 
a  lawful  heir.  Sessoms  v.  Sessoms,  144  N. 
C.  121,  56  S.  B.  687;  Whitfield  v.  Garrls. 
134  N.  C.  24,  ^5  a.  E.  904.  Under  several  of 
the  more  recent  decisions  of  the  court  the 
event  by  which  the  Interest  of  each  is  to  be 
determined  must  be  referred,  not  to  the 
death  of  the  devisor,  but  to  that  of  the  sev- 
eral takers  of  the  estate  in  remainder,  respec- 
tively, without  leaving  a  lawful  heir.  Korne- 
gay  V.  Morris,  122  N.  C.  199,  29  S.  B.  875: 
Williams  V.  Lewis.  100  N.  C.  142,  5  S.  E. 
435,  60  Am.  St  Rep.  574;  Buchanan  v.  Bu- 
chanan, 99  N.  C.  308,  5  S.  E.  430.  And  by 
reason  of  the  terms  in  which  the  contingency 
is  expressed,  'that  if  each  or  all  of  the  girls 
dies  without  leaving  a  lawful  heir,  then  the 
land,"  etc.,  and  other  indications  which  could 
be  referred  to,  the  estate  does  not  become 
absolute  in  the  other  daughters  on  the  death 
of  one  of  them,  without  leaving  such  heir, 
but  the  determinable  quality  of  each  Interest 
continues  to  affect  such  interest  until  the 
event  occurs  by  which  It  is  to  be  determined, 
or  the  estate  becomes  absolute.  Qalloway  v. 
Carter,  100  N.  C.  112,  5  S.  B.  4;  Hilllanl  v. 
Kearney,  45  N.  C.  221.  The  application  of 
these  authorities,  and  their  effect  on  the 
terms  of  the  devise^  are  not  more  fully  stated, 
for  the  reason  that  on  the  hearing  below  the 
right  of  the  respective  parties  to  the  share 
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of  Opperllna  Harrell,  which  Is  the  subject- 
matter  of  the  present  suit,  was  properly 
made  to  depend  on  the  question  whether  the 
death  of  this  devisee,  leaving  two  Illegitimate 
children,  and  without  ever  having  been  mar- 
ried, would  terminate  the  contingent  quality 
of  her  estate,  and  cause  the  same  to  pass  by 
descent  in  absolute  ownership  to  these  chil- 
dren, who  are  defendants,  and  in  present  poo- 
session  of  the  property. 

Our  statute  on  this  subject  (Bevisal  1905, 
c.  30,  rule  9)  provides:  'That  when  there 
shall  be  no  legitimate  issue,  every  illegiti- 
mate child  of  the  mother,  and  the  descend- 
ants of  such  child  deceased,  shall  be  con- 
sidered an  heir,  and  as  such,  shall  inherit  her 
estata"  By  the  express  words  and  plain  im- 
port of  the  statute,  therefore,  these  two  chil- 
dren of  the  devisee  fill  the  description  re^ 
quired  by  the  terms  of  the  devise,  "If  she 
should  die  without  leaving  a  lawful  heir," 
and  meet  the  condition  on  which  their  moth- 
er's estate  should  become  absolute;  and  there 
is  direct  authority  with  us  upholding  this 
position.  Fairly  v.  Priest,  56  N.  C.  383.  In 
that  case  it  was  held:  "Where  a  testator  by 
ills  will  gave  property  to  a  son  and  three 
daughters,  with  a  provision  that  on  the  death 
of  either  of  them  intestate,  or  without  heirs 
of  his  or  her  body,  his  or  her  share  should 
go  over,  it  was  held  that  the  intention  was 
not  that  it  should  go  over  on  the  death  of 
the  mother  of  an  illegitimate  child,  but  that 
the  latter  was  entitled  to  his  mother's 
share."  And  Judge  Battle,  delivering  the 
opinion  of  the  court,  speaking  to  this  ques- 
tion, said:  •*The  property  given  by  the  will 
to  the  testator's  son  and  three  daughters  is 
given  to  them  absolutely,  but  with  an  execu- 
tory bequest  over  to  the  survivors  upon  the 
death  of  either  intestate,  and  without  heirs 
of  his  or  her  own  body.  The  expression 
'without  heirs  of  their  own  body'  manifestly 
means  without  issue  or  children.  Now  it  is 
clear  that,  if  the  plaintiff  had  been  legiti- 
mate, his  mother's  portion  would  not  have 
been  subject  to  the  limitation  over  to  the  sur- 
viving brother  and  sister,  but  would  have  re- 
mained her  absolute  property,  and,  of  course, 
would  bftve  devolved  upon  her  personal  rep- 
resentative, and  then  have  gone  to  the  plain- 
tiff as  her  next  of  kin.  But,  being  illegiti- 
mate, he  could  not  at  common  law  have  been 
regarded  as  the  heir  of  her  body,  that  is,  her 
issue  or  child,  and  she  would  have  been 
deemed  to  have  died  without  any  such  heir, 
issue,  or  child.  This  rule  of  the  common  law 
has  been  altered  by  the  section  and  chapter 
of  the  Revised  Statutes  to  which  we  have  re- 
ferred, and  which  was  taken  from  the  act  of 
1799.  Chapter  522  of  the  Revised  Code  of 
1S20.  The  effect  of  that  act  has  been  to 
legitimate  the  plaintiff  as  to  his  mother,  and 
to  make  him,  in  law,  the  heir  of  her  own 
body,  or  her  issue  or  child.  See  Kimbrough 
V.  Davis.  16  N.  C.  71;  Coor  v.  Starling,  54 
N.  C.  243." 

We  do  not  understand  that  plaintiffs  ur- 


gently insist  that  the  court  should  attach  any 
great  importance  to  the  use  of  the  word  "law- 
ful" prefixed  to  "heir"  in  the  devise.  In  the 
absence  of  a  contrary  Intent  clearly  Indicated 
in  the  will,  the  term  does  not  at  all  mean 
"legitimate,"  but  simply  the  person  designat- 
ed by  law  to  take  by  descent  It  Is  more 
frequently  used  in  wills  without  special  mean- 
ing being  Intended,  and  as  a  rule  should  not 
be  allowed  any  controlling  significance.  Thus 
Montgomery,  J.,  in  Francks  v.  Whitaker,  in- 
fra, says:  "The  word  'lawful'  may  be  strick- 
en out  as  meaningless,  for  there  is  no  such 
anomaly  in  law  as  an  unlawful  he||."  And 
Walker,  J.,  in  Wool  v.  Fleetwood,  136  N.  C. 
469,  48  S.  B.  785,  788,  67  U  R.  A.  444,  says: 
'•There  can  be  no  such  thing  as  an  unlawful 
heir.  The  term  'lawful'  heirs  means  the 
heirs  designated  by  law  to  take  from  their 
ancestor."  But  the  position  of  plaintiffs  was 
made  to  rest  chlefiy  on  several  decisions  of 
this  court,  notably  Rollins  v.  Keel,  115  N.  C. 
68,  20  S.  E.  209,  and  Francks  v.  Whitaker, 
116  N.  C.  518,  21  S.  E.  175,  in  which  the  lim- 
itation over  was  expressed  in  terms  not  dis- 
similar to  those  of  the  present  devise,  and 
in  which  the  words  "lawful  heir,"  by  rea- 
son of  certain  other  provisions,  was  held  to 
mean  "issue"  (this  chiefly  because  the  ulterior 
limitation  ^as  to  persons  who  would  be  in- 
cluded among  the  heirs  general  of  the  first 
taker);  and,  assuming  that  this  word  "is- 
sue" is  equivalent  to  children,  the  plaintiffs 
seek  to  apply  to  the  present  devise  the  prin- 
ciple more  rigidly  enforced  in  some  former 
decisions  of  the  court — that  under  the  term 
"children"  illegitimate  children  do  not  take, 
unless  clear  indication  of  such  intent  can  be 
gathered  from  the  will  and  the  condition  of 
the  parties.  We  do  not  think  this  is  a  per- 
missible construction  from  the  cases  cited, 
and  for  the  reason,  among  others,  that  the 
term  "issue"  in  Rollins  v.  Keel  and  In 
Francks  v.  Whitaker  was  not  used  in  the 
sense  of  children  simply,  but  in  its  primary 
and  more  usual  meaning,  "an  indefinite  suc- 
cession of  lineal  descendants  whb  are  to  take 
by  inheritance,  and  hence"  heirs  of  the  body. 
23  Cyc.  p.  359;  17  Amer.  &  Eng.  Ehcy.  p. 
543;  Underhill  on  Wills,  $  669;  Abbott  v. 
Essex  Co.,  59  U.  S.  209,  15  L.  Ed.  352.  This 
being  the  sense  In  which  the  words  were  used 
In  the  decisions  referred  to,  they  bring  the 
children  of  the  devisee  within  the  clear  mean- 
ing of  the  descriptive  words  of  the  devise. 
Even  if  the  word  "issue"  was  used  In  the 
sense  of  children  In  the  authorities  referred 
to,  we  doubt  If  it  would  aid  the  plaintiffs. 
While  the  general  principle  for  which  plain- 
tiffs contend  has  prevailed  with  us,  the  strict- 
ness with  which  this  "rigid  rule"  of  the  com- 
mon law  was  applied  In  some  of  the  older 
cases  has'  been  commented  on  in  later  deci- 
sions, and,  while  the  older  cases  have  not 
been  expressly  overruled,  it  seems  that  the 
courts  will  readily  extend  the  term  "children" 
to  include  illegitimate  children,  where  such 
an  Intent  can  be  gathered  from  the  words  of 
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the  will  and  the  condition  of  the  parties,  and 
more  especially  when,  from  the  operation  of 
the  statute,  the  illegitimate  children  come 
c'learly  within  the  descriptive  words  of  the 
devise.  Snllivan  r.  Parker,  113  N.  C.  801, 
18  S.  B.  347;  Howell  v.  Tyler,  91  N.  C.  207; 
Doggett  V.  Moseley,  52  N.  G.  592.  If  the  word 
'^child'*  should  be  required  from  the  effect 
of  other  provisions  of  the  will,  it  should  be 
considered  a  child  which  more  nearly,  fits 
the  language  and  clear  import  of  the  devise. 
"If  either  die  without  lawful  heir"  is  the 
language  used,  and,  if  the  word  "child"  is 
6ubstltu1|d,  it  should  be  held  to  include  any 
child  capable  of  being  jbji  heir  of  the  first 
taker  in  remainder. 

It  is  earnestly  contended  by  the  learned 
counsel  for  plaintiff  that  the  decision  of 
Fairly  v.  Priest,  supra,  Is  only  authority 
where  the  illegitimate  child  was  In  existence 
at  the  making  of  the  will,  and  where,  from 
other  portions  of  the  will,  it  was  clear  that 
the  devisor  contemplated  that  the  illegitimate 
child  should  take.  But  while  these  facts  ex- 
isted in  the  case  cited  and  are  referred  to  in 
this  opinion,  they  are  only  given  as  support- 
ing the  conclusion  wjiich  was  made  to  rest 
mainly  in  the  fact  that  by  the  operation 
of  the  statute  making  the  illegitimate  child 
an  heir  of  the  mother  the  claimant  filled  the 
description  of  the  devise  and  caine  within 
its  terma 

The  decision  is,  we  think,  a  direct  author^ 
ity  sustaining  the  position  of  defendants, 
and  should  control  the  construction  of  the 
devise  upon  which  their  title  rests.  There  is 
error,  and,  on  the  facts  agreed,  judgment 
should  be  entered  for  defendant 

Reversed. 

(147  N.  C.  142) 

McGEHEB  V.  NORFOLK  ft  S.  RT.  CO.  et  a1. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

1.  Pleading— DcMTTBRBR— Operation  and  Bf- 
'  FECT— Admissions. 

A  demurrer  to  a  complaint  admits  the  facts 
alleged,  with  such  inferences  therefrom  as  are 
most  favorable  to  plaintiff,  but  the  law  pre- 
scribes defendant's  duty  upon  such  admitted 
facts  and  inferences,  and  this  cannot  be  changed 
by  demurrer. 

[Ed.  Note.— -For  cases  in  point,  see  Cent  Dig. 
vol.   39,  Pleading,   §S  525-^.] 

2.  Nuisance— Public  Nuisance— Rights  of 
Private  Persons— Special  Injury. 

-  While  one  maintaining  a  public  nuisance  is 
liable  to  indictment,  a  private  citizen  has  a  right 
of  action  only  when  he  sustains  special  damage 
resulting  therefrom  different  in  kind  from  that 
sustained  by  the  public. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Nuisance,  §§  ldl--169.] 

3.  Words  and  Phrases— ** Duty." 

"The  expression  *duty'  properly  imports  a 
determinate  person  to  whom  the  obligation  is 
owing,  as  well  as  the  one  who  owes  the  obliga- 
tion, and  there  must  be  two  determinate  par- 
ties before  the  relationship  of  obligor  and  ob- 
ligee of  a  duty  can  exist" 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2283-2284;  vol.  8,  p. 
7646.] 


4r  Trespass— AoTs  Constitutino  Trespass— 
Trespass  to  Real  Property. 

Where  plaintiff  shot  at  a  wooden  building 
on  defendant's  right  of  way,  in  which  was 
stored  dynamite,  which  was  thereby  exploded, 
plaintiff  was  a  trespasser  in  so  doing,  even 
though  he  stood  on  the  public  highway  when  he 
fired  the  shot. 

5.  Explosives— Keeping  and  Storage— Duty 
Violated— Personal  Injuries— Nuisance. 

Where  defendant  railroad  stored  dynamite 
in  a  wooden  building  on  its  right  of  way,  with- 
out giving  proper  warning  of  its  contents,  and 
plaintiff  in  shooting  at  a  knot  hole  in  the  build- 
ing exploded  the  dynamite  and  was  injured 
thereby,  defendant  having  no  reason  to  antici- 
pate injuries  to  others  in  such  a  manner,  and 
plaintiff  being  a  trespasser  at  the  time,  defend- 
ant owed  him  no  duty  to  anticipate  and  prevent 
injury  under  the  circumstances,  and  was  not 
liable  for  such  injuries,  even  though  the  storing 
of  the  dynamite  was  a  public  nuisance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Explosives,  §S  4,  5.] 

6.  Same— Warning. 

Defendant's  breach  of  duty  to  the  public  oi 
to  persons  rightfully  on  its  right  of  way  was 
not  in  storing  the  dynamite,  but  in  not  giving 
proper  warning  of  the  dangerous  character  of 
the  contents  of  the  building. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Explosives,  H  4,  5.J 

7.  Nuisance- Proximate  Cause  of  Injury. 

Though  defendant  maintained  a  public  nuis- 
ance on  its  premises,  it  is  not  liable  for  injuries 
to  plaintiff  resulting  therefrom,  unless  the  main- 
tenance of  the  nuisance  was  the  proximate  cause 
of  the  injuries,  and  where  defendant  negligently 
stored  dynamite  in  a  building  on  its  right  of 
way,  without  giving  proper  notice  of  the  con- 
tents thereof,  and  plaintiff  dischar|:ed  the  dyna- 
mite by  shooting  into  the  building,  his  own 
wrongful  trespass  was  the  proximate  cause  of 
his  injuries,  and  not  the  maintenance  of  the 
nuisance. 

8.  Negligence— Contributory  Negligence- 
Nature  and  Elements. 

Contributory  negligence  goes  to  defendant's 
claim  to  be  exonerated  from  its  own  negligence, 
and  does  not  arise  until  plaintiff  has  made  out 
his  case  by  showing  damage  and  injury. 

9.  Torts  —  Proximate   Oause— Actions— De- 
murrer. 

Whether  an  alleged  wrongful  act  was  the 
proximate  cause  of  the  injury  is  a  part  of  plain- 
tiff's cause  of  action  which  it  is  necessary  to 
decide  upon  demurrer,  unless  the  facts  stated 
relating  to  the  cause  of  the  injury  are  capable  of 
more  than  one  reasonable  inference,  when  the 
question  is  one  for  the  jury. 
.  Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Lyon,  Judge. 

Action  by  F.  C.  McGehee  against  the  Nor- 
folk &  Southern  Railway  Company  and  an- 
other. From  an  order  overruling  a  demurrer 
to  the  complaint,  defendants  appeal.  Re- 
versed. 

This  action  was  beard  upon  the  complaint 
aod  demurrer.  Plaintiff  alleged:  (1)  That 
the  defendant  Norfolk  &  Southern  Railway 
Company,  organized  and  existing  according 
to  law  and  at  all  the  times  herein  mentioned, 
was  engaged  in  operating  railroads  in  said 
state  and  elsewhere;  (2)  that  defendant  J.  G. 
White  &  Co.  is  a  foreign  corporation,  and  at 
all  times  herein  mentioned  was  engaged  in 
constructing  a  railroad  for  the  defendant 
Norfolk  &  Southern  Railway  Company  from 
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Newbem  to  Washington,  N.  C,  as  plaintiff 
Is  Infonned  and  believes;  (3)  that  on  or 
about  the  14th  day  of  May,  1907,  the  defend- 
ant wrongfully,  unlawfully,  and  negligently 
permitted  about  1^600  pounds  of  dynamite  to 
be  kept  in  a  small  wooden  building  along  the 
line  of  its  track  and  near  one  of  the  public 
roads  of  Graven  county  about  one  mile  from 
the  dty  of  Newbem,  without  any  notice  or 
warning  to  the  public  that  said  wooden  struc- 
ture contained  dynamite  or  other  explosive 
matter;  (4)  that  said  wooden  structure  in 
which  said  dynamite  was  kept  was  in  a  pub- 
lic place  where  trains  were  passing,  and 
where  many  people  passed  to  and  fro,  and 
the  house  appeared  to  be  an  old  abandoned 
shanty,  without  any  evidence  that  it  contain- 
ed dynamite,  and  was  a  public  nuisance  to 
the  citizens  of  Craven  county  and  others 
along  said  railroad  and  said  public  road; 
(5)  that  the  plaintiff,  on  the  said  14th  day 
of  May,  1907,  was  an  employ^  of  the  West- 
em  Union  Telegraph  Company,  and  was 
engaged  in  constructing  a  telegraph  line 
for  said  company  from  Newbem,  N.  C,  to 
Bayboro,  N.  C,  and  was  living  in  a  camp 
near  to  the  said  shanty  which  contained  the 
said  dynamite,  without  any  knowledge  on  the 
part  of  the  said  plaintiff  that  the  said  shanty 
contained  dynamite  or  other  explosive  mat- 
ter; (6)  that  on  the  moming  of  the  said  14th 
day  of  May,  1907,  the  plaintiff,  with  a  com- 
panion of  his,  was  engaged  in  shooting  at  a 
target  and  on  account  of  the  negligence  of 
the  defendant  in  keeping  dynamijie  stored 
in  said  shanty,  without  any  warning  to  the 
public  or  to  this  plaintiff,  and  without 
guards,  plaintiff  shot  at  a  knot  hole  of  said 
shanty,  when  a  terrific  explosion  followed, 
blowing  the  house  to  atoms,  and  causing  por- 
tions of  the  house  to  be  blown  against  and 
upon  the  plaintiff,  striking  him  upon  the 
head  and  arm  and  knee  and  across  his  stom- 
ach, "severely  wounding  and  injuring  him, 
and  knocking  him  unconscious  afnd  almost 
killing  him,  and  causing  him  to  be  confined 
to  the  hospital  for  a  long  time,  and  to  suffer 
great  mental  and  physical  pain  and  anguish, 

and  to  incur  a  doctor's  bill  of  $ ,  to  his 

damage  in  the  sum  of  $2,000.  Whereupon, 
etc.  Defendants  demurred,  assigning  as 
grounds  of  demurrer  that  the  facts  set  out 
in  the  complaint  did  not  constitute  a  cause 
of  action  for  that.  etc.  His*  honor  overruled 
the  demurrer;  and  defendants  excepted  and 
appealed. 

Moore  &  Dunn,  for  appellants.  D.  E.  Hen- 
derson and  D.  L.  Ward,  for  appellee. 

OONNOR,  J.  (after  stating  the  facts  as 
above).  Taking  the  averments  in  the  com- 
plaint as  admitted  to  be  true  by  the  demur- 
rer, two  questions  are  presented:  (1)  Was 
there  a  breach  of  duty  to  the  plaintiff  on  the 
part  of  the  defendants?  (2)  Was  it  the  prox- 
imate cause  of  the  injury? 

It  is  said  that  the  demurrer  admits  neg- 
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ligence.  Tbe  demurrer  admits  the  facts  set 
out,  with  such  inferences  to  be  drawn  from 
them  as  are  most  favorable  to  plaintiff.  The 
law  prescribes  the  measure  of  duty  which  de- 
fendants owe  to  plaintiff  upon  the  facts  and 
the  inferences  to  be  drawn  from  them.  A  de- 
fendant cannot,  by  demurring,  change  the 
law.  Stripped  of  immaterial  verbiage,  the 
plaintiff  says:  Defendants  were  engaged  ito 
constructing  a  railroad  between  the  points 
named.  They  permitted  about  1,600  pounds 
of  dynamite  to  be  kept  in  a  small  wooden  build- 
ing along  the  line  of  its  track  and  near  one 
of  the  public  roads  in  Craven  county,  about 
one  mile  from  the  city  of  Newbem,  without 
any  notice  or  warning  to  the  public  that  the 
building  contained  dynamite.  The  building 
was  in  a  public  place  where  trains  were  pass- 
ing. The  house  appeared  to  be  an  old  aban- 
doned shanty.  Plaintiff  was  an  employ^  of 
the  Western  Union  Telegraph  Company,  was 
engaged  in  constructing  a  telegraph  line,  and 
was  living  in  a  camp  near  the  shanty  in 
which  the  dynamite  was  stored,  of  which  he 
had  no  knowledge.  On  the  morning  of  the 
14th  of  May,  1907,  the  plaintiff,  with  a  com- 
panion, while  engaged  in  shooting  at  a  tar- 
get, shot  at  a  knot  hole  in  the  weatherboard- 
Ing  of  the  shanty,  causing  a  terrific  explosion, 
whereby  he  was  loijured,  etc.  Actionable 
negllgeffice  consists  in  a  breach  of  duty  to 
plaintiff.  A  public  nuisance  is  actionable 
only  wl^en  a  private  injury  is  sustained  by 
plaintiff.  "In  order  to  sustain  an  action  the 
plaintiff  must  state  and  prove  facts  sufficient 
to  show  what  the  duty  is,  and  that  the  de- 
fendant owes  it  to  him."  Shepherd,  J.,  in 
Emry  v.  Nav.  Co.,  Ill  N.  C.  94,  16  S.  E  18, 
17  L.  R;  A.  699.  "It  has  been  often  pointed 
out  that  a  person  cantnot  be  held  liable  for 
negligence,  unless  he  owed  some  duty  to  the 
plaintiff,  and  that  duty  was  neglected."  Lane 
V.  Cox  (1897)  1  Q.  B.  D.  L.  R.  415.  "The 
duty  itself  arises  out  of  the  various  relations 
of  life  and  varying  obligations  under  differ- 
ent circumstances.  In  one  case  the  duty  is 
high  and  imperative;  in  another  it  is  of  im- 
perfect obligation."  In  every  case  wherein 
negligence,  causing  injury,  is  alleged,  it  be- 
comes necessary  to  inquire  what  relation 
plaintiff  bears  to  defendant  It  is  impos- 
sible to  ascertain  whether  the  defendant 
owes  any,  and,  If  so,  what  duty  to  plaintiff, 
until  the  legal  relation  existing  between  them 
in  respect  to  the  cause  and  occasion  of  the 
damage  is  settled.  To  say  that  the  storing 
of  the  dynamite  in  the  place  and  manner  al- 
leged in  the  complaint  Is  a  public  nuisance 
does  not,  in  any  degree,  affect  the  question, 
or  aid  us  in  its  settlement.  For  maintaining 
a  public  nuisance  the  defendant  is  liable  to 
indictment.  The  citizen  can  sue  only  when  he 
sustains  special  damage,  different  in  kind 
from  the  public. 

It  is  elementary  that  plaintiff  had  no  cause  * 
of  action  against  defendant  for  placing  the 
dynamite  in  the  shanty.    He  must  establish 
some  relation  between  defendant  and  himself 
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from  which  a  duty  to  him  is  imposed  upon 
defendant.  "The  expression  'duty'  properly 
imports  a  determinate  person  to  whom  the 
obligation  is  owing,  as  well  as  the  one  who 
owes  the  ebllgation.  There  must  be  two 
determinate  parties  before  the  relationship  of 
obligor  and  obligee  of  a  duty  can  exist"  1 
Street,  Foundations  Leg.  Llab.  94.  The  duty 
grows  out  of  the  relationship.  What  rela- 
tionship existed-  between  plaintiff  and  de- 
fendants at  the  time  of,  and  in  regard  to, 
the  conditions  out  of  which  the  damage  was 
sustained?  Plaintiff  had  a  right  to  pass 
along  the  public  highway,  and  to  use  the 
highway  as  any  other  citizen.  Defendant 
owed  him  the  duty  not  to  obstruct  the  high- 
way or  to  place  dangerous  explosives  so  near 
thereto  as  to  endanger  his  life  or  person. 
For  any  injury  caused  by  a  breach  of  this 
duty  defendant  was  liable.  Plaintiff  had  no 
right,  while  passing  along  the  highway,  to 
go  upon  defendant's  premises,  or  to  shoot 
at,  or  Into,  its  houses.  He  was  not  in  the 
employment  of  defendant,  nor  does  he  pre- 
tend that  he  occupied  any  relation  to  defend- 
ant making  him  a  licensee,  either  express  or 
Implied.  He  says  that  he  "was  engaged  In 
shooting  a  target"  The  case  then  comes  to 
this :  Defendants  have  stored  on  their  right 
of  way  in  the  shanty  to  be  used  in  construct- 
ing a  railroad  the  quantity  of  dynamite 
named.  The  plaintiff  commits  a  trespass  up- 
on the  property  by  shooting  Into  the  house 
through  a  knot  hole,  not  knowing  the  dyna- 
mite was  stored  therein.  Conceding  that 
storing  the  dynamite  In  the  shanty,  without 
giving  notice,  constituted  a  public  nuisance, 
what  duty  did  defendant  owe  plaintiff,  a  tres- 
passer, upon  its  premises?  It  will  be  ob- 
served that  he  was  not  attempting  to  abate 
the  nuisance.  The  defendants  were  engaged 
In  constructing  the  railroad.  Hence  no  ques- 
tion In  regard  to  the  right  of  the  public  to 
go  upon  the  right  of  way  is  presented.  It 
does  not  very  clearly  appear  whether,  when 
he  shot  at  the  knot  hole,  plaintiff  was  In  the 
public  highway  or  on  the  right  of  way.  It 
Is  immaterial  where  he  was  standing.  As- 
suming that  he  stood  in  the  highway,  it  Is 
manifest  that  In  shooting  at  the  knot  hole 
he  was  as  essentially  a  trespasser  as  If  he  had 
gone  on  the  right  of  way,  or  premises,  and 
struck  the  shanty  with  his  pistol.  It  is  clear 
that»  in  respect  to  the  cause  of  the  explosion, 
plaintiff  was  a  trespasser.  In  1  Street's 
Foundations  of  Legal  Liab.  155,  it  Is  said: 
"When  mischief  happens  to  a  trespasser  by 

.  reason  of  the  defective  or  dangerous  condi- 
tion of  the  premises  upon  which  he  trespass- 
es, he  Is  very  properly  held  to  assume  the 
risk,  and  no  recovery, can  be  had  against  the 
keeper  of  those  premises.  As  it  Is  commonly, 
and  somewhat  more  artificially,  put,  the  im- 
plied   duty    to    prevent    harm    from    unsafe 

*  premises  does  not  exist  In  favor  of  a  tres- 
passer." Zoeblsch  v.  Tarbell,  92  Mass.  385, 
87  Am.  Dec.  660.  The  view  which  we  find 
most  favorable  to  plaintiff  is  thus  stated: 


"The  preferable  view  Is  believed  to  be  that 
a  party's  liability  to  trespassers  depends  up- 
on the  former's  contemplation  of  the  likeli- 
hood of  their  presence  on  the  premises,  and 
the  probability  of  Injury  from  contact  with 
conditions  existing  thereon.  While,  as  a  rule, 
a  party  will  not  be  deemed  to  anticipate  the 
commission  of  a  willful  wrong,  yet,  when  un- 
der the  circumstances  a  technical  trespass 
may  reasonably  be  anticipated,  the  owner  of 
premises  will  be  liable  for  a  failure  to  take 
reasonable  precautions  to  prevent  Injuries 
to  the  trespasser."  21  Am.  &  Eng.  ESic.  473. 
Adopting  this  standard  of  duty,  we  are  un- 
able to  perceive  how  the  plaintiff  can  main- 
tain his  action.  There  is  no  suggestion  that 
plaintiff,  or  any  other  person,  was  in  the  habit 
of  shooting  at  the  house  In  which  the  dynamite 
was  stored,  or  that  It  was  so  situated,  with 
reference  to  the  camp  In  which  he  lived, 
that  defendant's  servants  knew,  or  had  cause 
to  believe,  that  he  would  "engage  In  shooting 
at  a  target"  near  the  house.  To  Impose  upon 
defendant  the  duty  of  prevision  to  the  extent 
necessary  to  maintain  this  action  would  be 
burdensome  to  the  owners  of  property.  To 
say  that  defendants  are  required  to  antici- 
pate, not  only  that  some  one  would  engage 
In  shooting  a  target,  which  Is  about  as  far 
removed  from  a  knot  hole  as  substance  is 
from  shadow,  but  that  he  would  find  a  knot 
hole  in  the  shanty  unknown,  so  far  as  ap- 
pears, to  defendant,  and  that  not  a  technical, 
but  an  actual  and  injurious,  trespass,  would 
be  successfully  committed;  that  a  skilled 
marksman  would  select  this  particular  knot 
hole  and  shoot  into  it— Is,  to  put  it  mildly, 
a  severe  strain  upon  the  duty  of  prevision. 

It  will  be  observed  that  the  breach  of  duty, 
even  to  the  public  passing  along  the  highway 
or  to  persons  rightfully  on  the  premises,  is 
not  in  storing  the  dynamite,  but  In  failing  to 
give  warning,  or  to  put  some  notice  on  the 
house  showing  that  dynamite  was  stored  In 
It.  The  plaintiff  Invokes  the  maxim  "Sic 
utere,"  etc.  Why  may  not  the  defendants 
successfully  Invoke  the  same  maxim  against 
him?  Why  may  they  not  say  to  him,  the 
use  which  we  made  of  our  property  would 
not  have  Injured  you,  if  you  had  not  wrong- 
fully used  your  pistol  to  the  injury  of  our 
property?  The  defendants  were  doing  what 
they  had  a  legal  right  to  do,  provided  they 
gave  notice  to  all  persons  who  were  In  the 
exercise  of  their  rights,  or,  If  trespassers, 
they  could  reasonably  have  anticipated.  If 
I  leave  an  obstruction  to  passage  through  my 
premises,  I  am  not  required,  in  the  absence 
of  any  condition  putting  me  upon  guard,  to 
anticipate  that  some  one  will  come  along, 
commit  a  wfllful  trespass  upon  them,  and  bo 
injured  by  disturbing  the  conditions  which  I 
have  created.  It  Is  but  reasonable  and  just 
if  I  know,  or  have  reason  to  think,  that  n 
trespass  will  be  committed,  that  I  am  not 
permitted  to  leave  a  death  trap  or  a  spring 
gun  set  upon  my  premises,*  without  giving 
notice  thereof.    If  I  have  dug  a  pit  on  my 
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premises,  and  know,  or  have  reasan  to  think, 
tbat  a  trespasser,  ignorant  of  its  existence, 
is  going  towards  it,  I  may  not,  either  by  the 
code  of  sonnd  morality  or. law,  stand  by  and 
permit  him  to  go  to  his  death,  and  acqnit 
myself  of  liability  by  saying  that  he  was  a 
trespasser.  The  distinction  between  such  a 
case  and  the  one  developed  by  the  complaint 
is  obvlons.  Defendants  had  no  reason  to 
suppose  that  some  person  would  pass  along 
the  highway  and  shoot,  not  only  at  the  house, 
but  select  a  knot  hole,  of  which  they  had  no 
knowledge,  as  a  target,  and  put  the  ball 
through  the  hole  causing  the  explosion. 
Hence  they  owed  no  duty  to  plaintiff  to  an- 
ticipate such  an  improbable  and  unusual  com- 
bination of  conditions.  The  law  is  made  by 
and  for  practical  men,  for  the  practical  af- 
fairs of  everyday  life.  Judges  must,  in  its 
interpretation  and  application,  have  regard 
to  its  origin  and  function.  WhUe  enforcing 
the  wise  and  Just  maxim  requiring  every  one 
to  so  use  his  property  as  not  to  injure  his 
neighbor,  harsh  rules  and  heavy  burdens 
must  not  be  imposed  upon  the  use  of  property 
for  the  benefit  of  trespassers  and  wrongdoers. 
To  do  so  would  render  the  fruits  of  honest 
industry  and  economy  not  only  Insecure,  but 
make  these  virtues  the  occasion  for  punish- 
ment. If  men  wish  to  go  along  the  public 
highway  shooting  at  targets,  either  real  or 
imaginary,  on  the  premises  of  those  owning 
or  using  property  near  by,  they  must  abide 
the  consequences,  however  regrettable.  The 
plaintiff,  instead  of  seeking  to  mulct  the  de- 
fendants in  damages,  should  congratulate 
himself  that  his  folly  has  not  resulted  In  his 
own  and  the  death  of  his  companion  and 
other  innocent  persons,  and  that  he  is  not 
sued  for  the  Injury  done  plain  tiffs  property. 
It  is  suggested  that  the  case  may  be  likened 
to  those  wherein  the  owner  sets  a  spring 
gun  or  trap  on  his  premises  for  the  purpose  of 
injuring  apprehended  trespassers.  The  lia- 
bility there  grows  out  of  the  fact  that  the 
gun  or  trap  is  set  for  the  purpose  of  injuring 
trespassers.  The  owner  foresees  that  they 
will  come  upon  his  premises,  and  intends  that 
they  shall  be  injured.  As  he  could  not,  for 
the  purpose  of  preventing  a  trespass,  shoot  or 
wound  the  trespasser  with  a  gun  in  his  hand, 
he  cannot  accomplish  the  same  end  by  setting 
the  gun  for  that  purpose.  The  distinction  be- 
tween those  cases  and  the  one  before  us  is 
manifest.  It  is  a  mistake  to  say  that  the  de- 
fendant is  driven  to  the  defense  of  contribu- 
tory negligence.  The  plaintiff  fails  to  make 
a  case  of  actionable  negligence,  because,  in 
respect  to  the  conditions  existing,  and  the 
'  manner  in  which  he  sustained  damage,  he 
shows  no  breach  of  a  legal  duty  to  him.  It 
is  by  no  means  clear  that  the  dynamite,  stored 
as  described  in  the  complaint,  was,  in  the 
ordinary  acceptation  of  the  term,  a  public 
nuisance.  While  we  do  not  conceive  that  it  Is 
material  to  the  decision  of  this  appeal,  we 
Lote  an  interesting  discussion  upon  the  ques- 
tion in  Kleebauer  v.  West  Fuse,  etc.,  Co.,  138 


Cal.  497,  71  Pac.  617,  60  L.  B.  A.  877,  94  Am. 
St.  Rep.  62.  In  this  case  defendant  had 
stored,  in  the  prosecution  of  its  business,  a 
quantity  of  gunpowder  in  a  magazine  near 
dwelling  tiouses.  A  Chinaman,  who  had  been 
in  the  employment  of  defendant  company, 
killed  another  Chinaman,  and  fled  into  the 
magazine.  He  piled  a  number  of  metal  cans 
in  which  gunpowder  was  kept  in  the  door 
of  the  magazine,  and  announced  that  if  any 
oflScer  attempted  to  arrest  or  take  him  he 
would  set  fire  to  the  powder.  After  some  time 
si)ent  in  endeavoring  to  persuade  him  to  come 
out  of  the  magazine  an  attempt  was  made  to 
take  him,  when  he  set  fire  to  and  exploded 
the  powder,  destroying  the  factory,  killing 
some  of  the  officers,  and  injuring  the  dwelling 
house  of  plaintiff.  The  trial  court  held  that 
the  defendant  company  was  guilty  of  main- 
taining a  nuisance  per  se,  and  "that  it  was  an 
insurer  against  all  damage  from  whatever 
cause."  Defendant  appealed  from  a  judg- 
ment against  it  The  appeal  was  heard  by  a 
"department"  of  the  Supreme  Court  and 
affirmed.  69  Pac.  246.  It  was  thereup- 
on, in  accordance  with  the  system  of  hearing 
appeals  which  prevailed  in  California,  heard 
"in  banc"  by  the  full  bench,  and  the  judg- 
ment reversed.  The  opinion  by  Van  Dyke, 
J.,  is  learned  and  exhaustive  in  the  discus- 
sion of  the  authorities.  He  concludes:  "The 
damage  in  question  resulted  from  a  cause  en- 
tirely beyond  its  control,  and  without  any 
carelessness  on  its  part  whatever,  and  under 
the  more  recent  and  better  line  of  authorities 
it  is  not  responsible."  Among  other  decided 
cases  cited  and  commented  upon  by  the 
learned  judge  is  Tuckacbinsky  v.  Lehigh,  etc., 
Co.,  199  Pa.  515,  49  Atl.  308,  in  whtoh  it  ap- 
peared that  defendant  had  stored-  dynamite 
and  black  powder  In  a  wooden  building  14 
feet  square  and  12  feet  high  in  an  open  space 
near  the  shaft  of  Its  colliery.  An  explosion 
was  caused  by  lightning.  The  plaintiff, 
standing  in  the  door  of  her  father^s  bouse,  was 
injured.  The  court  instructed  the  jury  to  find 
for  the  defendant.  Upon  appeal  it  was  said: 
'"The  explosion  was  caused  by  no  act  of  the 
defendant,  but  by  a  stroke  of  lightning.  The 
trial  court  could  not  have  sustained  a  verdict 
for  the  plaintiff  upon  the  evidence."  The 
judgment  was  affirmed.  Kinney  v.  Koopman, 
116  Ala.  310,  22  South.  593.  37  L.  R.  A.  497, 
67  Am.  St.  Rep.  119.  These  cases  are  not 
cited  to  establish  the  proposition  that  defend- 
ant would  not  be  liable  to  a  person  using  the 
highway  or  living  near  by  the  place  at  which 
the  dynamite  was  stored,  If  injured  by  its  ex- 
plosion ;  nor  do  we  express  any  opinion  in  re- 
gard to  the  liability  of  defendants  for  damage 
sustained  by  one  who  had  no  connection  with 
the  explosion. 

In  many  of  the  cases  cited  in  support  of 
plaintiffs  right  to  recover  it  will  be  noted  that 
the  injury  "resulted  from  the  nuisance," 
which  we  take  to  mean  was  the  proximate 
cause  of  the  injury.  This  Is  manifestly  true, 
but  by  no  means  decisive  of  this  case.     In 
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Woolf  ▼.  Chalker,  31  Conn.  131,  81  Am.  Dec 
175,  tbe  plaintiff  was  not  a  trespasser.  The 
liability  is  made  to  rest  npon  the  same  prin- 
ciple which  holds  the  owner  of  premises  liable 
for  injuries  inflicted  by  spring  guns.  Butler, 
J.,  says:  "A  dog  la  an  instrument  for  pro- 
tection. A  ferocious  one  is  a  dangerous  in- 
strument, and  the  keeping  him  on  the  prem- 
ises to  protect  them  against  trespassers  is 
unlawful  upon  the  eajne  principle  that  setting 
spring  guns  or  concealed  spears  or  placing 
poisonous  food  Is  unlawful."  It  is  not  prac- 
ticable to  discuss  this  case  at  length,  but  an 
examination  of  it  will  discover  that  it  is  by 
no  means  decisive,  of  the  question  before  us. 
In  Allison  V.  Railroad,  64  N.  G.  382,  the 
slave  was  placed  by  agents  of  the  defendant 
company  to  sleep  in  a  room  In  which  powder 
was  stored  under  the  bed.  It  was  exploded, 
and  the  slave  killed.  The  difference  between 
the  cases  is  obvious,  and  needs  no  discussion. 
In  Haines  v.  Gas  Co.,  114  N.  C.  203,  19  S.  E. 
344,  26  Ia  R.  A.  810,  41  Am.  St  Rep.  786, 
defendant  permitted  a  live  wire  to  be  on  or 
near  the  sidewalk  along  a  public  street  in  the 
city  of  Raleigh.  PlaintifTs  Intestate,  a  boy 
about  10  years  old,  walking  along  the  street, 
took  hold  of  it,  and  was  killed.  Burwell,  J., 
writing  the  opinion,  thus  puts  the  case:  Plain- 
tiff says  to  defendant:  **The  wire  you  put  in 
the  street  killed  my  son  while  passing  along 
the  highway,  as  he  had  a  right  to  do.  If 
you  are  not  in  default,  show  it,  and  escape 
redtponsibility."  This  language  clearly  points 
out  the  distinction  between  the  cases.  In 
Powers  V.  Harlow,  53  Mich.  507,  19  N.  W. 
257,  51  Am.  Rep.  160,  the  shed  was  not  se- 
curely fastened.  The  child  of  one  of  de- 
fendant's lessees  got  into  it  and  exploded  the 
cartridges.  Defendant  was  held  liable.  The 
child,  in  regard  to  whom  an  exception  is  al- 
ways recognized  as  in  the  "turntable  cases," 
was  rightfully  on  the  premises.  Its  father 
was  lessee.  Conceding,  however,  that  the  de- 
fendant was  guilty  of  negligence  in  storing  the 
dynamite,  as  alleged  In  the  complaint,  and 
eliminating  all  question  of  contributory  neg- 
ligence, It  Is  manifest  that  upon  the  facts 
set  forth  such  negligence  was  not  the  proxi- 
mate cause  of  the  damage  sustained  by  him. 
We  know,  without  controversy,  that  the  dyna- 
mite stored  as  described  in  the  complaint 
would  not  have  been  exploded  unless  brought 
into  contact  with  either  an  electric  current  or 
some  substance  adequate  to  that  end;  that, 
as  a  matter  of  fact,  plaintiff  by  his  act  caused 
the  explosion ;  that  no  explosion  at  that  time 
or  in  that  manner  would  have  occurred  if  plain- 
tiff had  not  by  his  conduct  caused  It;  that  in 
doing  so  he  was  not  in  the  discharge  of  any 
duty  to  defendant,  or  any  empIoy6  of  defend- 
ant, or  exercising  soay  legal  right,  either  ex- 
press or  implied ;  that,  on  the  contrary,  he  was 
committing  a  trespass,  a  misdemeanor  (Revlsal 
1905,  S  3673),  in  shooting  at  "an  uninhabited 
house.'*  Why,  then,  is  not  his  act,  in  legal  con- 
templation, the  proximate  cause  of  the  damage? 
It-  is  the  last  cause  in  order  of  time — tbe  effi- 


cient cause.    Our  investigation  does  not  disclose 
any  case  in  which  a  trespasser,  whose  conduct 
actively,  affirmatively  brought  about  the  condi- 
tion which  caused  the  damage,  has  sued  tbere- 
for.     Many  cases  discussing  and  illustratios 
the  doctrine  of  proximate  cause  as  an  essentia 
element  in  actionable  negligence  are   to    be 
found  wherein  an  innocent  person  has  sus- 
tained injury  by  reason  of  the  intervention  of 
strangers  with  conditions  for  wlildi  the   de- 
fendant was  responsible.    In  these  cases  tbe 
question  which  has  sometimes  given  ccmcem 
to  the  courts  is  whether  such  interference  was 
so  related  to  the  conduct  of  defendant  and  tbe 
Injury  sustained  by  plaintiff  as  to  break  tbe 
connection,  or,  as  is  sometimes  said,  ^'insulate** 
the  original  negligence.    This  case,  so  far  as 
we  can  discover,  is  of  first  impression.     In  a 
recently  reported  case  decided  In  the  Court 
of  Appeal  in  England  the  doctrine  is  discussed 
and  clearly  stated.    The  servants  of  a  rall^^^iy 
company'  left  trucks  or  vans  in  a  condition 
which  enabled  some  boys  (trespassers)  to  re- 
lease or  turn  them  loose.    They  ran  down  the 
incline  track  and  injured  a  i)erson  passing 
along  the  highway.    The  Jury  found  that  the 
trucks  were  in  a  safe  condition  unless  inter- 
fered with;  that  the  accident  would  not  have 
happened  if  the  van  had  not  been  interfered 
with;    that  the  interference  was  the  act  of 
trespassers  who  acted  negligently;    that  the 
danger  of  Interference  was  known  to»    and 
could  have  been  guarded  against  by,  defend- 
ant, etc    Williams,  L.  J.,  after  discussing  the 
question  of  defendant's  negligence,  concludes: 
"Even  assuming  any  neglect  of  duty  here  by 
the  rallwa:^-  company,  what  one  has  to  ask 
one's  self  is  this:    Was  the  neglect  by  the 
railway  company  of  precautions  the  effective 
cause  of  this  accident?    I  confess  I  think  on 
this  evidence  such  neglect  was  not  the  effec- 
tive cause  of  this  accident,  and,  as  Lord  Esher 
says,  if  it  was  not,  that  means  that  the  de- 
fendants are  not  liable."    Stirling,  L.  J.,  says: 
"The  Jury  have  found  that  the  van  was  in  a 
safe  position  as  and  where  It  was  left  by  the 
defendant's  servants,  unless  Interfered  with 
afterwards,  and  that  the  accident  would  not 
have  happened  if  the  van  had  not  been  In- 
terfered with,  and  that  the  Interference  was 
the  act  of  trespassers  who  acted  negligently. 
Then  what  really  happened  was  that  some 
bojs  got  into  or  on  the  van  and  undid  the 
brake  and  couplings,   and  that  this   led    to 
the  accident"    McDowell  v.  Great  W.  Ry.  Co. 
ad08)  li.  R.  2  K.  B.  D.  331. 

We  had  occasion  to  consider  the  doctrine 
of  proximate  cause  as  an  element  in  action- 
able negligence  Involving  the  Intervention  of 
an  intelligent  independent  agent  in  Harton  v. 

Tel.  Co.,  145  N.  C.  ,  59  S.  B.  1022.     In 

that  case  injury  resulted  from  the  conduct 
of  an  Intervening  agent.  It  was  held  that 
her  administrator  could  not  recover.  We  do 
not  care  to  review  the  authorities  dted  In 
that  opinion.  Our  investigation  has  discov- 
ered several  well  considered  cases  on  this 
much  discussed  doctrine.     Georgetown  Tel. 
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Co.  y.  McCuUough'B  Adm'r,  118  Ky.  182.  80 
S.  W.  782.  Ill  Ain«  St  Rep.  294;  McGahan  T. 
Gas  Co.,  140  Ind.  335,  37  N.  B.  601,  29  L. 
R.  A.  355,  49  Am.  St.  Rep.  199.  The  doc- 
trine is  well  stated  in  Wright  y.  C.  &  N.  W. 
Uy.  Co.,  27  111.  App.  200.  Defendant,  in  ylola- 
t ion  of  the  town  ordinance,  stored  in  a  frame 
building  a  large  quantity  of  crude  petroleum, 
gasoline,  etc.,  which  was  dangerous  to  plain- 
tiflTs  building.  Defendant's  building  took 
fire,  and  the  oil  exploded,  destroying  plaln- 
tifTs  building.  The  cause  of  the  fire  was 
not  stated.  The  judge  rendered  judgment  of 
nonsuit  The  question  was  whether  keeping 
the  oil  in  the  building,  in  yiolatlon  of  the 
ordinance,  was  the  proximate  cause  of  the 
injury.  The  court  said:  "The  mere  keeping 
the  oi)  in  its  building,  although  prohibited  by 
the  ordinance,  gives  no  right  of  action  to  ap- 
pellants. It  is  still  a  question  of  fact  wheth- 
er the  damage  alleged  was  the  proximate 
consequence  of  such  keeping."  Quoting  the 
language  used  by  the  court  in  A.,  T.  &  S.  F. 
R.  R.  y.  Stanford,  12  Kan.  354,  15  Am.  Rep. 
362,  it  is  said:  "Any  number  of  causes  and 
effects  may  intervene  between  the  first  wrong- 
ful cause  and  the  final  injurious  consequence, 
and  if  they  are  such  as  might,  with  reason- 
able diligence,  have  been  foreseen,  the  last 
result,  as  well  as  the  first  and  every  inter- 
mediate result,  is  to  be  considered  in  law  as 
the  proximate  result  of  the  first  wrong  cause. 
But  whenever  a  new  cause  intervenes  which 
is  not  a  consequence  of  the  first  wrongful 
cause,  which  is  not  under  the  control  of  the 
wrongdoer,  which  could  not  have  been  fore- 
seen by  the  exercise  of  reasonable  diligence 
by  the  wrongdoer,  and  except  for  which  the 
final  injurious  consequence  could  not  have 
happened,  then  such  injurious  consequences 
must  be  deemed  too  remote  to  constitute  the 
basis  of  the  cause  of  action."  Ramsbottom 
y.  Railroad,  138  N.  C.  38,  50  S.  B.  448.  That 
defendant  maintained  a  public  nuisance  on 
its  premises  does  not  .make  it  liable  to  plain- 
tiff to  do  so.  The  maintenance  of  the  nui- 
sance must  be  the  proximate  cause  of  his 
injury.  This  principle  is  Illustrated  in  many 
cases  wherein  actions  are  brought  for  viola- 
tion of  town  ordinances.  As  said  in  Brown 
V.  Siegel-Cooper  Co.,  90  HI.  App.  49:  "The  mere 
failure  to  obey  a  town  ordinance  is  not  of 
itself  sufficient  to  entitle  the  plaintiff  to  re- 
cover for  personal  injuries.  It  must  appear 
that  such  failure  was  the  proximate  cause 
of,  or  at  least  contributed  to,  the  Injury." 
The  law  is  thus  stated  and  supported  by 
abundant  authority  in  a  note  to  Sluder  v. 
Transit  Co.,  189  Mq.  107,  88  S.  W.  648,  5  L. 
R.  A.  (N.  S.)  186:  "Another  rule  that  admits 
of  no  exception  is  that  the  violation  of  a 
municlpa)  railroad  ordinance  imposes  no  lia- 
bility upon  the  offender  to  one  who  suffers 
Injury,  unless  such  violation  is  the  proxi- 
mate cause  of  the  injury."  Page  209  of  5 
L.  R.  A.  (N.  S.).  We  announced  the  same 
familiar  doctrine  in  Leathers  v.  Tob.  Co., 
144  N.  a  330,  57  S.  E.  11,  reported  in  9  L. 


R.  A.  (N.  S.)  349,  with  exhaustive  note.  So, 
conceding  tl^at  the  dynamite,  as  stored,  was 
a  public  nuisance,  the  plaintiff  must.  In  or- 
der to  recover,  show  that  without  any  In- 
dependent intervening  cause  It  resulted  in 
damage  to  him.  Care  must  be  taken  to  note 
that  we  are  not  considering  the  question  oi 
contributory  negligence.  Proximate  cause 
pertains  to  the  plalntifffs  cause  of  action. 
Contributory  n^ligence  goes  to  the  defend- 
ant's claim  to  be  exonerated  from  its  negli- 
gence, and.  does  not  arise  until  plaintiff  has 
made  out  his  case — danmum  et  Injuria.  It  is 
therefore  not  only  proper  but  necessary  to 
decide  the  question  upon  the  demurrer.  If 
the  facts  stated  in  the  complaint  in  respect 
to  the  manner  in  which  the  injury  was  sus- 
tained are  capable  of  more  than  one  reason 
able  inference,  the  question  should  be  sub- 
mitted to  the  jury.  If,  as  said  in  Leathers  v. 
Tob.  Co.,  supra,  "there  be  any  dispute  regard- 
ing the  manner  in  which  the  injury  was  sus- 
tained, or  if,  upon  the  conceded  facts,  more 
than  one  inference  may  be  fairly  drawn,  the 
question  should  be  left  to  the  jury;  yet  it  is 
equaHy  well  settled  that  where  there  is  no 
dispute  as  to  the  facts,  and  such  facts  are 
not  capable  of  more  than  one  inference.  It  is 
the  duty  of  the  judge  to  Instruct  the  jury,  as 
matter  of  law,  whether  the  injury  was  the 
proximate  cause  of  the  negligence  of  the  de- 
fendant" Ramsbottom  v.  Railroad,  supra; 
Harton  v.  Tel.  Co.,  supra. 

We  entertain  no  doubt  that,  considered 
from  either  point  of  view,  the  demurrer 
should  have  been  sustained.  In  overruling 
it,  there  was  error. 

CLARK,  C.  J.  (dissenting).  The  demurrer 
admits  every  allegation  properly  pleaded  In 
the  complaint  It  is  therefore  admitted,  for 
the  purposes  of  the  demurrer,  that  the  de- 
fendants White  &  Company,  while 'engaged 
in  building  a  railroad  for  its  codefendant, 
••wrongfully,  unlawfully,  and  negligently  kept 
1,600  pounds  of  dynamite  in  a  small  wooden 
building  near  the  railroad  track,  and  near  a 
public  road,  about  one  mile  from  the  city  of 
Newborn,  without  any  notice  or  warning  to 
the  public  that  said  building  contained  dyna- 
mite or  other  explosive."  It  further  admits 
"that  said  wooden  building  In  which  said 
dynamite  was  kept  was  in  a  public  place, 
where  trains  were  passing,  and  where  many 
people  passed  to  and  fro;  that  the  house  ap- 
peared to  be  an  old  abandoned  shanty,  with- 
out any  evidence  that  It  contained  dynamite." 
It  further  admits  that  storing  such  a  quanti- 
ty of  dynamite  near  a  pulHlc  road,  where 
many  people  passed  ,to  and  fro  near  a  city, 
in  an  apparently  abandoned  shanty,  without 
any  notice  of  dynamite  being  stored  therein, 
"was  a  public  nuisance  to  the  citizens  of  Crav- 
en county  and  others  along  said  railroad  and 
said  public  road."  The  demurrer  further 
admits  that  the  plaintiff,  who  was  an  em- 
ploy6,  "constructing  a  telegraph  line,  and  liv- 
ing in  a  camp  near  said  shanty  containing 


918 


eO  SOUTHEASTERN  REPORTBIL 


(N.O. 


said  dynamite,  without  any  knowledge  on 
his  part  that  dynamite  was  'sto^  therein," 
and  "on  account  of  the  negligence  of  the  de- 
fendant in  keeping  dynamite  stored  In  said 
shanty,  without  any  notice  of  such  storage, 
and  without  any  guard,  shot  at  a  knot  hole 
In  said  shanty,  causing  a  terrific  explosion/' 
demolishing  the  house,  portions  of  which 
were  blown  against  and  severely  wounded 
and  Injured  the  plaintiff,  who  barely  escaped 
with  his  life. 

It  was  criminal  negligence,  grefiter  by  far 
than  setting  a  spring  gun  or  strewing  poison 
about,  to  store  1.600  pounds. of  one  of  the 
most  powerful  explosives  known  to  science  In 
an  apparently  abandoned  old  shanty  near  a 
public  road  frequented  by  many  passers-by 
In  a  mile  of  a  populous  city,  and  without  the 
slightest  notice  that  It  contained  concealed 
therein  a  most  deadly  peril.  Any  boy  pass- 
ing along  the  public  road  would  be  tempted 
to  throw  a  stone,  and  any  sportsman  to 
fire,  at  a  mark  on  an  "apparently  abandon- 
ed*' old  shanty  near  the  side  of  the  public 
road,  when  there  was  no  notice  or  other  rea- 
son to  suppose  that  it  was  dangerous  or  oth- 
er than  it  seemed.  Whether  the  plaintiff  was 
guilty  of  contributory  negligence  which  our 
statute  (Revlsal  1905,  S  4S3)  requires  *'shall  be 
set  up  in  the  answer  and  proved  on  the  trial," 
and  whether  there  were  reasons  which  excus- 
ed the  negligence  of  the  defendant  In  storing 
1,600  pounds  of  a  most  powerful  explosive 
near  the  side  of  a  much  traveled  public  road 
within  a  mile  of  a  large  town,  without  any 
notice,  are  matters  which  could  only  arise  up- 
on an  answer  and  on  the  trial.  The  nature 
and  location  (near  a  public  road,  and  near 
a  railroad  track  as  well)  of  the  building  was 
not  such  as  would  cause  any  one  to  suspect 
that  it  was  almost  certain  death  to  strike 
the  house  with  a  stone  or  other  missile.  It 
does  n(ft  appear  whether  the  shot  went 
through  the  knot  hole  or  not,  for  after  It  was 
fired  the  hole  was  the  only  part  of  the  build- 
ing that  remained.  The  demurrer  admits  the 
allegation  that  such  conduct  of  the  defend- 
ant was  such  negligence  as  to  make  it  a 
"public  nuisance,"  and  admits  in  express 
terms  that  "on  account  of  such  negligence" 
the  plaintiff  was  moved  to  fire  at  a  mark  on 
such  "apparently  abandoned  old  shanty." 
Upon  such  admissions  his  honor,  In  accord- 
ance with  numerous  precedents,  a  few  of 
which  are  cited  below,  overruled  the  demur- 
rer so  that  the  defendant  might  set  up  bis 
defense.  The  defendant,  notwithstanding  the 
known  diligence  of  his  counsel,  does  ndt  cite 
a  single  precedent  in  his  brief  to  show  error. 
The  doctrine  is  well  ki\own  that  spring  guns 
and  traps  placed  on  one's  own  premises^  but 
to  the  danger  of  others,  are  a  nuisance.  This 
dynamite  was  In  effect  "concealed,"  for  It 
was  put  In  an  apparently  abandoned  shanty 
where  no  one  could,  with  the  greatest  fore- 
thought and  sagacity,  suspect  it  to  be,  and 
it  does  not  appear  even  that  It  was  on  the 
premises  of  either  of  the  defendants.     Pre- 


sumably It  was  not  on  the  premises  of  the 
owners  of  the  dynamite,  who  were  contract- 
ors, and  whether  or  not  the  codefendant,  the 
railroad  company,  was  responsible  for  such 
negligence  of  an  Independent  contractor,  is 
a  matter  not  arising  upon  the  demurrer.  The 
demurrer  admits  that  the  conduct  alleged 
was  a  "public  nuisance."  and  that  "on  ac- 
count of  the  negligence"  In  storing  dynamite 
in  said  shanty  without  any  notice  the  plain- 
tiff did  the  act  which  brought  about  the  in- 
jury. Where  dynamite  was  stored  on  a  farm 
in  a  shed  not  securely  fastened,  and  the  child 
of  one  of  the  landlord's  lessees  got  into  the 
shed  and  exploded  one  of  the  cartridges,  the 
landlord  was  held  liable  for  the  injury,  be- 
cause there  was  no  warning  on  the  shed  to 
notify  parents  of  the  danger.  Powers  v. 
Harlow,  63  Mich.  507,  19  N.  W.  257,  51  Am. 
Rep.  160.  Yet  there,  unlike  here,  it  appeared 
that  the  shed  was  on  defendant's  own  prem- 
ises, and  It  was  not  near  the  road.  It  is 
negligence  for  a  railroad  company  to  leave 
on  their  own  track  explosive  and  dangerous 
objects  like  a  signal  torpedo  (exploded  Uke 
dynamite),  without  notice  or  other  precau- 
tion.   19  eye  15. 

The  law  implies  a  duty  not  to  place  an  ex- 
plosive where  It  is  likely  to  injure  property 
or  persons.  7  Current  Law,  16,  378.  If  some 
one  else  had  exploded  this  concealed  dyna- 
mite, injuring  the  plaintiff,  who  happened  to 
be  near,  the  demurrer  could  not  be  sustained. 
It  \a  therefore  a  question  of  contributory  neg- 
ligence to  be  raised  by  answer  whether  the 
defendant  is  protected  from  liability  because 
the  plaintiff  himself  fired  the  shot,  which  the 
demurrer  admits  he  was  moved  to  do  "on 
account  of  the  negligence  of  the  defendant" 
in  storing  the  dynamite  in  an  unlikely  place 
without  notice.  Whether  the  storage  of  dyna- 
mite by  reason  of  the  location  or  its  manner 
Is  negligence  Is  a  question  of  fact  for  a  jury. 
The  highest  degree  of  care  Is  required  as  to 
so  powerful  an  explosive.  Tissue  v.  Railroad, 
112  Pa.  91,  3  Atl.  667,  56  Am.  Rep.  310.  In 
Allison  V.  Railroad,  64  N.  C.  382,  the  company 
was  held  liable  where  an  employ^  was  killed 
by  an  explosion  of  powder,  temporarily  placed 
under  his  bed  without  his  kvowledge;  the 
explosion  having  been  caused,  as  was  sup- 
posed, by  fire  from  a  torch  while  looking  for 
his  hat.  In  Haynes  v.  Gas  Co.,  114  N.  C. 
203,  19  S.  E.  344,  26  L.  R.  A.  810.  41  Am.  St. 
Rep.  786,  in  a  very  able  opinion  by  Burwell, 
J.,  It  was  held  that  the  court  should  have 
told  the  jury  that  there  was  no  evidence  of 
contributory  negligence  when  a  boy  10  years 
old,  while  walking  along  the  street,  grasped 
a  live  wire,  which  killed  him,  because  there 
was  no  visible  indication  that  it  was  charged 
with  electricity.  This  apparently  abandoned 
old  shanty  near  a  much  traveled  public  road, 
and  near  the  railroad  track  also,  in  a  mile 
of  a  large  town,  had  no  notice  on  it,  and  noth- 
ing else  visible  to  indicate  that  It  had  1,600 
pounds  of  dynamite  therein,  and  that  it  was 
more  deadly  than  a  live  wire.    Whether  it 
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was  contributory  negligence  or  not  for  a  pass- 
er-by to  shoot  at  the  old  shanty  is  a  defense, 
and  might  be  raised,  if  set  up  by  the  answer ; 
but  surely  it  should  not  be  held  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  (ft 
that  the  defendant  was  not  guilty  of  negli- 
gence upon  a  demurrer  which  admits  that  the 
storing  of  dynamite  in  such  a  place  without 
notice  of  any  kind  was  "a  public  nuisance," 
nnd  that  "on  account  of  such  i^gligence*'  the 
plaintiff  was  moved  to  fire  at  the  shanty. 
The  explosion  was  caused,  not  by  the  shot 
striking  the  shanty,  but  by  its  striking  the 
dynamite  negligently  stored  therein  by  de^ 
fendant,  without  any  notice  posted,  or  other 
precaution;  and  that  such  storage  Was  negli- 
gence is  averred  in  the  complaint  and  admit- 
ted by  the  demurrer. 

On  a  complaint  and  demurrer  the  facts 
must  be  taken  as  stated  In  the  complaint. 
There  Is  no  statement  therein  that  the  shanty 
was  "on  the  defendant's  premises,"  nor  that 
the  plaintiff  shot  "at  its  house."  It  is  not 
alleged  that  the  defendant  contractors  had 
any  premises;  and,  while  it  is  alleged  that 
the  shanty  was  along  the  railroad  track  and 
near  the  public  road,  it  is  not  alleged  how 
wide  the  right  of  way  was,  nor  how  near  the 
shanty  was  to  the  track,  nor  that  it  was  on 
the  right  of  way,  and  there  is  no  allegation 
to  Justify  the  assumption  that  the  plaintiff 
was  a  trespasser.  For  all  that  appears  he 
was  In  the  public  road,  and  fired  at  a  shanty 
near  the  public  road,  but  not  on  the  right  of 
way  of  the  railroad.  It  is  hardly  probable 
that  1,600  pounds  of  dynamite  were  stored 
on  the  right  of  way  so  near  the  track  as  to 
endanger  an  explosion  by  the  concussion  of 
passing  trains  or  the  shanty  being  set  on  fire 
by  sparks.  If  stored  there,  this  was  beyond 
-question  a  public  nuisance.  If  any  presump- 
tion of  fact  could  arise  on  a  demurrer,  it  is 
that  the  plaintiff,  "living  in  a  tent  engaged 
in  putting  up  a  telegraph  line,*'  was  on  the 
spot  rightfully  and  on  telegraph  company's 
premises.  If  the  demurrer  does  not  admit 
the  allegations  in  the  complaint,  i.  e.  (1)  that 
the  dynamite  was  **negligently,  wrongfully, 
and  unlawfully  stored  near  a  public  road," 
<2)  that  thus  stored  without  any  notice  it 
"was  a  public  nuisance,"  and  (3)  that  "on  ac- 
count of  the  negligence  of  the  defendant  in 
storing  dynamite  at  such  place  without  any 
warning  to  the  public  or  this  plaintiff,"  the 
plaintiff  shot  at  a  knot  hole  on  the  shanty — if 
the  demurrer  does  not  admit  these  allega- 
tions which  are  in  the  complaint,  but,  on  the 
-contrary,  does  admit  facts  not  stated  in  the 
complaint,  1.  e.  (1)  that  the  shanty  was  on 
the  defendant  railroad's  right  of  way,  and 
(2)  on  the  defendant  contractor's  premises, 
and  (3)  that  the  plaintiff  was  a  trespasser, 
and  (4)  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  then  the  def en^nts  were 
well  advised  to  resort  to  a  demurrer  instead 
of  setting  up  such  allegations  in  an  answer 
which  they  might  have  found  difficult  to 
prove. 


The  vice  in  the  argument  of  defendant  14 
not  only  In  assuming  as  a  fact  that  the  dyna- 
mite was  stored  on  defendant's  premises,  but 
if  that  had  been  a  fact,  which  could  not  be 
true  as  to  but  one  of  defendants,  if  true  as 
to  either.  In  ignoring  that  the  storing  of  so 
dangerous  a  substance  "near  a  public  road" 
without  notice  or  other  safeguard  is  per  se 
n^llgence,  and  a  public  nuisance  as  well,  be- 
cause of  the  danger.  When  such  is  the  case, 
the  party  guilty  thereof  is  liable  when  injury 
occurs,  whether  the  injury  proceeds  from  the 
public  nuisance  by  the  negligent  or  malicious 
act  of  a  third  person,  or  by  the  act  of  the  in- 
jured party  himself.  One  is  liable  if  he 
places  on  his  own  premises  anything  that 
may  be  dangerous  or  injurious  to  the  public. 
In  Smith  V.  Pelah,  1  Strange,  12G4,  Chief 
Justice  Lee  held  that  if  the  owner  of  a  dog 
knows  that  it  is  dangerous  and  has  once  bit- 
ten a  man,  and  lets  it  go  about  or  lie  at  his 
door,  he  is  liable  to  an  action  by  any  one  bit- 
ten thereafter,  though  it  happened  by  such 
person  treading  on  the  dog's  toes.  Id.,  3 
Starkle,  Ev.  981.  This  court  has  followed 
the  same  ruling  as  to  liability  of  the  owner 
for  injury  caused  by  a  dog,  though  on  the 
owner's  premises.  If  he  knows  he  is  danger- 
ous. Harris  v.  Fisher,  119  N.  0.  318,  20  S. 
E.  461,  44  Am.  St  Rep.  452.  How  much  more, 
therefore,  are  the  defendants  liable  for  stor- 
ing 1,600  pounds  of  dynamite  "near  the  pub- 
lic road,"  without  any  warning,  and  In  a 
dilapidated  shanty,  where  its  presence  could 
not  reasonably  be  suspected.  In  Woolf  v. 
Chalker,  31  CJonn.  131,  81  Am.  Dec.  175,  the 
above  English  case  is  cited  with  approval,  the 
court  adding  that  when  the  owner  of  a  dan- 
gerous-dog  allows  him  to  be  at  large  on  his 
own  premises,  and  a  trespasser  has  been  bit- 
ten by  him,  the  owner  has  been  held  liable — 
citing  Loomis  v.  Terry,  17  Wend.  (N.  Y.)  496, 
31  Am.  Dec.  306,  and  Sherfey  v.  Hartley,  4 
Sneed,  58,  67  Am.  Dec.  597,  both  of  which 
cases  so  hold.  The  above  and  many  other  like 
cases  are  cited  and  approved.  Muller  v.  Mc- 
Kesson, 73  N.  Y.  200,  29  Am.  Rep.  123.  The 
fact  that  the  dog  Is  known  to  the  owner  to 
be  dangerous  makes  him  liable  for  the  injury 
done  by  the  dog  even  on  the  owner's  premises, 
and  even  to  a  trespasser,  because  such  a  dog 
unmuzzled  is  a  common  or  public  nuisance. 

For  a  stronger  reason  the  dangerous  stor- 
ing of  1,600  pounds  of  dynamite  In  an  old 
shanty  near  the  public  road  and  a  railroad 
track,  without  notice  or  guard,  would  make 
such  storing  a  public  nuisance,  and  the  ownet 
liable^  for  any  injury  arising  from  an  act 
done  "on  account  of  such  negligence,"  even 
though  (as  does  not  appear  here)  the  danger- 
ous Instrumentality  had  been  stored  on  the  de- 
fendant's premises,  and  the  plaintiff  had  been 
a  trespasser.  We  need  not  cite  the  many  sim- 
ilar cases  as  to  injuries  to  trespassers  from 
spring  guns  set  or  poison  placed  on  the  de- 
fendant's premises.  Hooker  v.  Miller,  37 
Iowa,  613,  18  Am.  Rep.  18;  State  v.  Moore, 
31  Conn.  479,  83  Am.  Dec.  159. 
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In  a  late  case  from  Caltfornia  (Kleebauer 
V.  Fuse  Co.  [Cal.]  69  Pac.  246,  60  L.  R.  A. 
877)  the  oourt  reylews  the  cases  as  to  storing 
powder  and  other  dangerous  explosives  and 
says:  "The  principle  is  correctly  stated  by 
Mr.  Justice  Blackburn  In  Fletcher  t.  Rylands, 
1  Bxch.  265 :  *We  think  the  true  rule  of  law 
is  that  the  person  who,  for  his  own  purposes, 
brings  on  his  lands  and  collects  and  keeps 
there  anything  likely  to  do  mischief,  if  it 
escapes,  must  keep  it  at  his  peril,  and,  if  be 
does  do  so,  he  is  prima  facie  answerable  for 
all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  But  for  his  bringiug  it 
there  no  mischief  could  have  occurred.'  This 
language  was  approved  by  Lord  Cranworth  on 
appeal,  3  H.  L.  Cas.  330."  1  Wood,  Nuisance 
(3d  Ed.)  183,  says  that,  when  the  storing  of 
explosives  on  one's  own  premises  is  under 
such  circumstances  as  to  be  dangerous,  it  is 
a  nuisance,  "and,  if  actual  injury  results 
therefrom,  the  owner  is  liable  therefor,  even 
though  the  act  occasioning  the  explosion  is 
due  to  other  persons  and  is  not  chargeable 
to  his  personal  negligence."  The  California 
court,  supra,  cites  many  cases  where  the  own- 
er of  the  powder,  etc.,  was  held  liable  when 
the  explosion  was  caused  by  lightning  on  the 
ground  that  the  cause  was  the  negligent  stor- 
ing, giving  opportunity  for  the  explosion.  Such 
was  the  cause  here.  In  Wilson  v.  Powder  Co., 
40  W.  Va.  413,  21  S.  B.  1035,  52  Am.  St  Rep. 
890,  the  court  said:  "Was  the  defendant 
maintaining  a  public  nuisance?  If  it  was,  it 
was  engaged  in  the  commission  of  a  public 
wrong,  and  for  injury  resulting  therefrom," 
the  defendant  is  liable. 

That  this  immense  amount  of  dynamite 
stored  in  a  dilapidated  shanty  near  a  public 
road,  without  guard  or  notice,  was  liable  to 
,  be  exploded  by  any  passer,  is  shown  by  the 
manner  in  which  it  was  exploded.  That  made 
it  a  menace  to  the  public  and  a  public  nui- 
sance. Just  as  a  vicious  dog  or  a  spring  gun 
would  be,  and,  being  a  public  nuisance,  under 
the  above  authorities,  both  English  and 
American,  the  defendant  would  be  liable, 
even  if  the  dynamite  had  been  stored  on  de^ 
fendaht's  premises  and  the  plaintiff  had  been 
a  trespasser.  People  v.  Sands,  1  Johns.  <N. 
Y.)  78,  3  Am.  Dec.  296 ;  Myers  v.  Malcohn,  6 
Hill  (N.  Y.)  202,  41  Am.  Dec.  744;  Anon.,  12 
Mod.  342.  The  cases  which  hold  that  one  injur- 
ed by  a  public  nuisance  can  recover  of  the  own- 
er, without  showing  negligence,  and  evai 
when  the  injured  party  is  himself  a  tres- 
passer or  negligent,  are  very  numerous.  Be- 
sides those  above  quoted,  among  those  where 
nn  explosion  resulted  aro  Kinney  v.  Koopman. 
116  Ala.  310,  22  South.  593,  37  L.  R.  A. 
497,  67  Am.  St  Rep.  134;  Glycerine  Co. 
V.  Mfg.  Co.,  60  Ohio  St  560,  54  N.  E.  528, 
45  L.  R.  A.  658,  71  Am.  St  Rep.  740,  and 
the  numerous  cases  collected  in  69  Pac'  24d. 
The  facts  set  out  in  the  complaint  and  the 
very  manner  of  this  explosion  demonstrate 
the  iDimineut  danger  of  explosion  from  such 
manner  of  storing  dynamite  and  of  injury  to 


those  passing  along  the  public  road.  This 
made  it  a  public  nuisance.  Besides  the  com- 
plaint specifically  alleges  that  It  was  a  public 
nuisance,  and  the  demurrer  admits  the  fact 
Had  it  been  a  vicious  dog  on  the  owner's 
premises  and  he  had  bitten  one  treading  on 
his  toes,  the  owner  would  have  been  liable,  if 
knowing  the  character  of  the  dog.  Here  tlie 
owner  did  know  the  dangerous  quality  of  the 
dynamite.  Yet  he  left  it  at  large,  near  a  pub- 
lic road  and  near  a  railroad  track,  without 
guard  or  notice,  In  a  house  where  no  one 
would  suspect  its  presence.  On  all  the  au- 
thorities this  was  a  public  nuisance,  and  the 
owner  is  liable  for  injury  from  an  explosion, 
however  caused,  whether  by  man  or  the  light- 
ning, and  whether  by  the  plaintiff  or  another. 

HOKE,  J^  concurs  in  dissent 


ST.  GEORGE  v. 


(147  N.  C.  88> 
HARDIB. 


(Stipreme  Court  of  North  Carolina.     March  11« 
1908.) 

1.  OfFICEBS— COUHISSIONEBS  OF  NAVIGATION— 

Appointment. 

Under  Pub.  Laws  1907,  p.  903,  c.  623,  $  1, 
creating  certain  navigation  commissioDers  March 
6,  1907,  making  their  term  of  office  begin  April 
15,  1907,  and  directing  the  Governor  to  appoint 
them  on  or  before  April  5,  1907,  the  appoint- 
ment of  commussioners  on  March  13,  1907,  was 
not  invalid;  the  provision  as  to  the  time  of 
apointment  being  merely  directory. 

[Ed.  Note.—For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  $  14.] 

2.  Same— De  Facto  Officers. 

Pub.  Laws  1907,  p.  903,  c.  625,  having 
created  a  board  of  navigation  commiasioneis, 
and  persobs  having  duly  qualified  as  conunis- 
sioners,  they  were  ae  facto  officers,  even  if  they 
were  prematurely  appointed,  and  an  appoint- 
ment by  them  pursuant  to  their  legal  duties 
cannot  be  attacl^ed  collaterally. 

[Ed.  Note.— B^or  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Officers,  $  64.] 

3.  Monopolies  —  Pilots  —  Constitutional 
La  w— •  *  Monopoly.  '  * 

Pub.  Laws  1907,  p.  903,  c.  625.  providing 
for  the  licensing  of  pilots  for  a  river  and  limit- 
ing the  number  to  be  commissioned  to  20,  is 
not  invalid  as  creating  a  monopoly  in  violation 
of  Const,  art.  1,  §§  7,  31,  declaring  that  no  man 
or  set  of  men  is  entitled  to  exclusive  or  separate 
emoluments  or  privileges,  etc.,  and  that  monopo- 
lies are  contrary  to  the  genius  of  a  free  state, 
but  it  is  a  valid  exercise  of  power  flowing  from 
the  state's  right  to  regulate  pilotage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4570-4574,] 

4.  Constitutional    Law  —  Immunities    of 

CiTI  ZENS. 

Pub.  Laws  1907.  p.  903,  c.  625,  providing 
for  the  licensing  of  pilots  for  a  river,  limiting 
the  number  to  be  commissioned,  fixing  their  fees, 
etc.,  does  not  violate  the  Const.  U.  S.  Amend, 
art.  14,  prohibiting  laws  abridging  the  privileges 
or  immunities  of  citizens,  etc. 

{Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  10,  Constitutional  Law,  S  639.] 

6.  Samb— CoNSTiTUTioNALiTT— Parties  Enti- 
tled TO  Question. 

One  may  not  question  the  constitutionality 

of  a  statute  which  does  not  affect  his  rights. 
[Ed.  Note.— For  coses  in  point,  see  Cent,  Dig. 

vol.   10,  Constitutional  Law,  §§  39,  40.] 
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6.  COMMEBCB— OONSTirunONAL  LaW. 

Pub.  Laws  1907,  p.  906,  c.  625.  §  13,  re- 
quires  all  coastwise  or  foreign  vessels  over  60 
gross  tons  to  take  a  state  licensed  pilot  between 
the  sea  and  a  certain  port  in  the  state.  Rev.  St. 
U.  S.  S  4444  [U.  S.  Comp.  St.  1901,  p.  3037]. 
provides  that  no  state  shall  require  pilots  of 
steam  vessels  to  procure  a  license  in  addition 
to  that  issued  by  the  United  States,  except  that 
a  state  may  require  vessels  entering  or  leaving 
a  port,  '*other  than  coastwise  steam  vessels,"  to 
take  a  pilot  licensed  by  the  state,  etc.  Held, 
that  section  13  is  not  unconstitutional  as  under- 
taking to  regulate  commerce  between  the  states 
and  foreign  countries,  as  applied  to  vessels  other 
than  coastwise  steam  vessels;  the  federal  stat- 
ute recognizing  the  right  of  the  states  to  regu- 
late pilots,  except  in  so  far  as  Ck)ngress  sees  fit 
to  do  so. 

7.  Statutes— OoNSTBUcnoN— Aids. 

Every  statute  must  be  construed  with  the 
light  cast  upon  the  language  by  the  Constitution 
and  other  legislation,  and  such  construction  given 
it,  if  possible,  as  will  give  it  operation  consistent 
with  the  Constitution  and  other  language. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  «  302,  303.] 

8.  Pilots— Statute  Construed. 

Under  Pub.  Laws  1907,  p.  907,  c.  625,  $  15, 
providing  that  any  vessel  coming  into  a  certain 
port  without  the  assistance  of  a  pilot,  the  wind 
and  weather  beinz  such  that  assistance  could 
have  been  reasonably  given,  shall  not  be  liable 
for  pilotage  inward  and  may  depart  without 
payment  of  any  pilotage,  unless  the  service  of 
a  pilot  be  secured;  if  the  wind  and  weather 
were  such  that  the  assistance  of  a  pilot  could 
have  been  reasonably  given,  but  was  not  oftered, 
a  vessel  could  not  onlv  proceed  inward,  but 
could  go  out  with  a  pilot  and  without  paying 
fees  if  she  chose  so  to  do,  but  the  vessel  heinfs 
subject  to  pilotage  rejKulation  and  a  duly  li- 
censed pilot  having  oftered  to  serve,  he  is  en- 
titled to  fees,  though  his  services  were  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pilots,  H  11,  12. 

Appeal  from  Superior  Court,  New  Hanover 
County ;  Biggs,  Judge. 

Action  by  William  St  George  against  Frank 
P.  Hardlie.  From  a  judgment  of  the  superior 
court  for  plaintiff,  on  appeal  from  Justice 
court,  defendant  appeals.    Affirmed. 

Plaintiff  sues  defendant,  master  of  schooner 
H.  £k  Thompson,  for  recovery  of  pilotage  fees 
pursuant  to  provisions  of  chapter  625,  p.  903, 
Pub.  Laws  1907.  The  pleadings  and  admis- 
sions of  record  disclose  this  case: 

The  General  Assembly  at  its  session  of  1907, 
c  625,  p.  903,  Pub.  I/Ews,  enacted  a  statute 
regulating  pilotage  In  the  Cape  Fear  river,  etc. 
Pursuant  to  section  1,  the  Governor,  on  March 
13,  1907,  commissioned  five  persons  to  con- 
stitute the  board  of  navigation,  etc.  Plaintiff, 
being  duly  qualified  therefore,  was,  on  May 
18,  1907,  granted  a  license  by  the  board  as  a 
full  pilot  for  vessels  going  in  and  out  of  the 
Cape  Fear  river,  and  filed  bis  bond  as  re- 
quired by  law.  On  May  29,  1907,  while  In 
the  discharge  of  the  duties  of  his  office,  he 
spoke  the  schooner  H.  B.  Thompson,  a  sailing 
vessel,  of  more  than  68  tons,  from  Boston, 
then  running  in  for  said  bar,  and  offered  to 
serve  defendant,  master  of  said  vessel,  as 
pilot  over  the  bar  to  Southport.  Plaintiff  was 
the  first  pilot  to  speak  said  vessel.  Defend- 
ant declined  to  accept  plaintiff  as  pilot,  and 


went  over  the  bar  and  Into  the  river  without  a 
pilot.  On  June  15,  1907,  learning  that  said 
schooner  would  sail  the  following  day,  plain- 
tiff offered  himself  to  pilot  the  vessel  over  the 
bar  going  out  to  sea,  but  was  refused  by  de- 
fendant. At  the  time  of  offering  to  pilot  said 
vessel  over  the  bar  Into,  and  out  of,  the  river, 
plaintiff  was  ready,  able,  and  willing  to  serve 
said  vessel  as  pilot.  Said  schooner  drew  1Q% 
feet  of  water.  On  both  said  days  the  weather 
was  fair.  There  were,  at  said  time,  34  pilots 
authorized  to  receive-license,  and  acting  under 
the  act  of  1907.  The  amount  of  pilot  fees 
fixed  for  said  vessel,  by  the  provisions  of  the 
statute,  is  $70.22,  which  plaintiff  duly  de- 
manded of  defendant,  payment  whereof  was 
refused.  The  action  originated  in  the  Justice's 
court  and  came,  by  appeal,  to  the  superior 
court  of  New  Hanover  county.  Judgment  was 
rendered  for  plaintiff.  Defendant  excepted 
and  appealed.  The  assignments  of  error  are 
set  out  in  the  opinion. 

Polston  Gumming,  Jr.,  and  Russell  &  Good- 
man, for  appellant.  E.  S.  Martin  and  Roun- 
tree  &  Carr,  for  appellee. 

CONNOR,  J.  (after  stating  the  case  as 
above).  Plaintiffs  cause  of  action  is  based 
upon  the  provisions  of  chapter  625,  p.  903, 
Pub.  Laws  1907,  entitled,  "An  act  to  protect 
and  promote  the  commerce  of  the  port  of 
Wilmington  and  the  state  of  North  Carolina," 
ratified  March  6,  1907. 

The  statute  creates  a  board  of  commission- 
ers of  navigation  of  the  Cape  Fear  river  con- 
sisting of  five  persons  to  be  appointed  by  the 
Governor,  on  or  before  the  5th  day  of  April, 
1907,  and  on  the  same  day  every  four  years 
thereafter,' the  term  of  their  office  to  begin  on 
the  15th  day  of  April,  1907.  This  board  is 
required  and  empowered  to  make  rules  and 
regulations,  in  regard  to  pilots,  for  the  pur- 
pose of  compelling  them  to  be  on  duty,  etc. 
To  examine  such  persons  as  may  offer  them- 
selves to  be  pilots  for  the  Cape  Fear  river 
and  bar,  and  to  give  to  such  as  are  approved 
and  found  qualified  branches  or  licenses. 
Such  persons  as  were  qualified  to  serve  as 
pilots  prior  to  January  1,  1905,  are  to  receive 
branches  without  examination;  "Provided, 
that  no  new  branches  shall  be  given  until  after 
the  number  of  pilots  commissioned  shall  have 
been  reduced,  by  death,  resignation  or  other- 
wise, to  the  number  of  twenty,  and  there  shall 
not  be,  at  any  time  thereafter,  a  ^ater  num- 
ber than  twenty,  nor  a  less  number  than 
fifteen,  commissioned  by  the  board."  Twr 
classes  of  branches  are  to  be  issued  and  tc 
be  renewed  annually,  with  power  of  renewal 
by  the  board. 

Section  13  provides  that  "all  vessels,  coast- 
wise or  foreign,  over  sixty  gross  tons  ♦  ♦  * 
shall  take  a  state-licensed  pilot  from  sea  to 
Southport  and  from  Southport  to  sea."  Rates 
of  fees  are  fixed  by  this  section.  **The  first 
pilot  speaking  a  vessel  shall  be  entitled  to  the 
pilotage  fees  over  the  bar  to  Southport  ap4 
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out  to  sea  again,  provided  said  pilot  shall 
be  ready  and  willing  to  serve  as  a  pilot/'  etc. 
Other  sections  are  referred  to  in  defendant's 
assignments  of  error,  which  will  be  set  out 
when  we  discuss  the  phases  of  the  case  apply- 
ing to  them. 

The  first  assignment  is  directed  to  the  find- 
ing that  the  Governor  issued  the  conmiission 
to  the  members  of  the  board  of  commissioners 
on  March  13»  1007,  whereas,  the  statute  directs 
that  the  term  of  ofilce  shall  not  begin  until 
April  15,  1907  and  that  the  Governor  is  di- 
rected to  appoint  "on  or  before  the  5th  day  of 
April,  1907."  Defendant  cites  Cook  v.  Meares, 
116  N.  C.  582,  21  S.  E.  973,  to  sustain  this  ex- 
ception. In  that  case  the  Legislature  elected 
the  relator  to  an  office  not  then  in  existence, 
but  created  by  an  act  which  was  not  ratified 
at  the  time  of  the  election;  hence,  as  the  court 
held,  no  such  office  had  been  created  at  the 
time  of  the  election.  Here,  the  act  creates  the 
office,  or.  In  the  language  of  the  statute,  "the 
board  of  commissioners  of  navigation  is  here- 
by constituted,"  etc.  This  was  done  March  6, 
1907.  It  is  conceded  that  the  commissioners 
duly  qualified  on  April  15,  1907,  the  day  upon 
which  their  term  commenced.  If  they  had 
not  been  appointed  prior  to  April  15,  it  would 
hardly  be  contended  that  the  date  of  their 
appointment  was  so  essential  that  an  ap- 
pointment could  not  have  been  made  after 
April  15,  1907.  The  office  existed  without  re- 
gard to  the  appointment  The  purpose  of  the 
Legislature  was  to  constitute  a  board  of  com- 
missioners of  navigation;  the  term  of  office 
beginning  April  15,  ,1907.  The  time  of  mak- 
ing the  appointment  is  merely  directory.  The 
power  to  act — to  discharge  the  duties  of  the 
office — is  derived  from  the  qualification  which 
was  in  strict  accordance  with  the  statute. 
In  State  v.  Shuford,  128  N.  C.  588.  88  S.  B. 
808,  the  statute  creating  the  district  expressly 
provided  that  it  should  go  into  effeet  June  30, 
1901.  The  appointment  was  made  before  that 
day,  and  the  judge  was  discharging  the  duties 
of  the  office  prior  thereto.  As  said  by  Clark, 
J.:  "There  can,  therefore,  be  no  Sixteenth 
district  till  June  30th,  and  consequently,  un- 
til that  date,  there  can  be  no  such  office  as 
judge  of  the  Sixteenth  district"  The  dis- 
tinction between  the  cases  is  obvious.  Again, 
an  office  having  been  duly  constituted  and  the 
commissioners  being  duly  qualified,  they  be- 
come, in  any  point  of  view,  de  facto  officers. 
An  appointment  made  by  them,  pursuant  to 
the  duty  pi-escribed  by  law,  cannot  be  drawn 
into  question,  collaterally.  It  would  seem  that 
even  upon  a  quo  warranto  proceeding  the  ap- 
pointment by  a  de  facto  officer  is  valid.  Nor- 
fleet  V.  Staton,  73  N.  C.  546. 

The  learned  counsel  for  defendant  frankly 
concede  the  power  of  the  state  to  regulate 
pilotage.  We  find,  upon  examining  the  stat- 
utes, cited  in  the  brief  of  plaintiff's  counsel, 
that  prior  to  its  separation  from  England, 
and  at  all  times  since,  statutes  have  been  en- 
acted by  the  Legislature  of  this  state  regulat- 
ing pilotage,  providing  for  licensing,  and  re- 


quiring vessels  entering  the  ports  to  use 
them,  prescribing  their  fees,  etc.  Acts  1786, 
c.  27.  The  same  Is  true  of  other  States — 
in  fact  of  all  nations  having  seaports.  In 
Cooley  V.  Board  of  Wardens,  12  How.  (U, 
S.)  299,  13  L.  Ed.  996,  several  of  the  objec- 
tions made  to  this  statute  were  pressed  upon 
the  court.  Counsel  in  exhaustive  briefs  sus- 
taining the  i>ower,  cite  statutes  of  many  of 
the  states,  Including  our  own,  showing  that 
the  states  have  asserted'  and  exfercised  the 
power  to  regulate  pilotage.  Judge  Curtis, 
in  a  learned  and  exhaustive  opinion,  says: 
"We  think  this  particular  regulation  concern- 
ing half  pilotage  fees  is  an  appropriate  part 
of  a  general  system  of  regulation  of  this  sub- 
ject Testing  it  by  the  practice  of  commercial 
states  and  countries  legislating  on  this  sub- 
ject, we  find  it  has  usually  been  deemed  neces- 
sary to  make  similar  provisions.  Numerous 
laws  of  this  kind  are  cited  In  the  learned  ar- 
guments for  the  counsel  for  the  defendant  In 
error;  and  their  fitness,  as  a  part  of  a  sys- 
tem of  pilotage  In  many  places,  may  be  In- 
ferred from  their  existence  in  so  many  dif- 
ferent states  and  countrlesw  Like  other  laws 
that  are  framed  to  meet  the  most  usual  cases 
quae  frequentlus  accldunt,  they  rest  upon  the 
propriety  of  securing  lives  and  property  ex- 
posed to  the  perils  of  a  dangerous  navigation 
by  taking  on  board  a  person  peculiarly  skilled 
to  encounter  or  avoid  them  ;  upon  the  policy 
of  discouraging  the  commanders  of  vessels 
from  refusing  to  receive  such  persons  on 
board  at  the  proper  times  and  places;  and 
upon  the  expediency  and  even  intrinsic  justice 
of  not  suffering  those  who  have  Incurred  la- 
bor and  expense  and  danger  to  place  them- 
selves in  a  position  to  render  imi)ortant  serv- 
ice generally  necessary  to  go  unrewarded  be- 
cause of  a  particular  vessel,  which  either  rash- 
ly refuses  their  proffered  assistance  or,  contra- 
ry to  the  general  experience,  does  not  need  It. 
There  are  many  cases  in  which  an  offer  to 
perform,  is  deemed  by  law  equivalent  to  per- 
formance. The  laws  of  commercial  states 
and  countries  have  made  an  offer  of  pilotage 
service  one  of  those  cases;  and  we  cannot 
pronounce  a  law  which  does  this  to  be  so 
far  removed  from  the  usual  and  fit  scope 
of  laws  for  the  regulation  of  pilots  and  pilot- 
age as  to  be  denied,  for  this  cause,  a  covert 
attempt  to  legislate  upon  another  subject  un- 
der the  appearance  of  legislating  upon  this 
one."  This  language  was  quoted  with  ap- 
proval by  Simonton,  Circuit  Judge,  In  The 
Carrie  L.  Tyler,  106  Fed.  422,  45  CCA. 
374,  54  L.  R.  A.  236.  He  also  says:  "Nor 
can  any  objection  be  made  to  the  provision  of 
the  law  giving  a  pilot  the  same  fees  for  serv- 
ices tendered  and  refused  as  he  would  have 
earned  If  the  service  had  been  accepted  and 
performed."  ^  This  case  involved  a  construc- 
tion of  the  pilotage  law  of  this  state.  2  Code 
1883,  c.  46,  which,  in  many  respects,  is  the 
same  as  the  act  of  1907,  and  1786,  c.  27. 
Cooley  V.  Wardens,  supra,  has  been  uniform- 
ly approved  and  the  law  as  therein  laid  down 
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liaa  been  regarded  as  "long  since  settled." 
Olsen  V.  Smith,  195  U.  S.  332,  25  Sup.  Ct  52, 
49  L.  Ed.  224.  The  defendant  insists  that, 
conceding  this  to  be  true,  the  statute  contains 
proYisions.  which  violate  the  state  and  fed- 
eral Constitutions.  It  may  be  well  to  note  the 
mle  prescribed  by  a  court  distinguished  for 
learning,  regarding  the  principle  upon  which 
statutes  of  this  character  should  be  construed. 
In  Smith  y.  Swift,  49  Mass.  329,  it  is  said, 
in  reply  to  the  suggestion  that  they  should 
be  strictly  construed:  "We  think  this  is  a 
mistaken  yiew  of  the  subject.  The  laws,  re- 
specting pilotage  are  not  in  derogation  or 
contravention  of  common-law  rights.  They 
are  not,  in  our  opinion,  connected  with,  nor 
do  they  proceed  from,  the  common  law.  They 
are  rather  to  be  classed  under  the  head  of 
the  maritime  law,  which  is  not  the  particu- 
lar law  of  England,  but  a  part  of  the  law  of 
nations.  This  subordinate,  but  highly  use- 
ful, branch  of  the  marine  law,  regulating 
pilots  and  pilotage,  has  long  been  enforced 
by.  positive  statute  provisions ;  and,  from  the 
very  nature  of  the  subject,  these  provisions 
are  entitled  to  a  liberal  construction,  in  order 
to  give  full  efficiency  to  laws  especially  de- 
signed to  promote  the  interests  of  commerce, 
and  to  protect  the  lives  and  property  of  citi- 
zens engaged  in  it" 

Defendant  insists  that  the  statute  creiites 
a  monopoly,  and  thereby  violates  article  1, 
§§  7,  31,  of  our  Constitutiqin,  declaring  "that 
no  man,  or  set  of  men,  are  entitled  to  exclu- 
sive or  separate  emoluments,  or  privileges," 
etc,  and  "that  perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free  state," 
etc  When  it  is  conceded  or  established  that 
the  state  has  the  right,  under  its  police  pow- 
er, to  prescribe  the  duties,  fix  the  fees  and 
otherwise  regulate  pilots  and  pilotage,  it 
would  seem  to  follow  logically  that  it  has  the 
power  to  prescribe  the  qualifications  aAd  es* 
tablish  methods  of  examination  and  licensing 
those  who  engage  in  the  service.  Whenever 
it  is  shown  that  pilotage  is  subject  to  gov- 
ernmental control,  and  the  pilot  is  a  quasi 
public  officer,  the  power  and  duty  of  the 
Legislature  to  prescribe  rules  for  ascertaining 
and  declaring  who  are  competent  by  reason  of 
age,  character,  skill,  experience,  etc.,  follows. 
The  power  comes  within  the  principle  upon 
which  the  state  prescribes  the  qualifications 
of  those  who  are  admitted  to  practice  law, 
medicine,  dentistry,  and  other  callings  and 
professions  so  related  to  the  public.  This 
oourt,  followlDg  the  uniform  current  of 
thought,  has  sustained  the  legislation  applied 
to  physicians.  State  v.  Van  Doran,  109  N.  0. 
864,  14  S.  B.  32;  State  v.  Call.  121  N.  0.  643, 
28  S.  B.  517.  wherein  Clark,  J.,  says:  '*It  is 
not  to  be  questioned  that  the  lawmaking  pow- 
er has  the  right  to  require  an  examination 
and  certificate  as  to  the  competency  of  per- 
sons desiring  to  practice  law  or  medictaie,  to 
teach,  to  be  druggists,  pilots,  engineers,  or 
exercise  other  callings  whether  skilled  trades 


or  professions,  affecting  the  public  and  which 
require  skill  and  efficiency.  To  require  this 
is  an  exercise  of  the  police  power  for  the 
protection  of  the  public  against  incompetents 
and  impostors,  and  is  in  no  sense  the  creation 
of  a  monopoly  or  special  privileges."  In  that 
case  the  statute  exempts  physicians  who  iiad 
been  engaged  in  practice  prior  .to  a  period 
fixed  by  the  act  The  objection  was  urged 
that  it  discriminated  against  all  others,  and 
granted  a  special  privilege  to  the  excepted 
class.    This  objection  was  held  invalid.    State 

V.  Hicks.  145  N.  C.  .  57  S.  B.  441.     This 

contention,  in  connection  with  the  next  in 
order,  that  the  statute  violates  the  fourteenth 
amendment  to  the  Constitution,  is  disposed  of 
by  the  opinion  of  Mr.  Justice  White  in  Olsen 
V.  Smith,  195  U.  S.  344,  26  Sup.  Ct  55,  49  L. 
Ed.  224,  wherein  he  says:  "It  only  remains 
to  consider  the  contention  based  upon  the 
fourteenth  amendment  and  the  anti-trust 
laws  of  Congress.  The  argument  is  that  the 
right  of  a  person,  who  is  competent  to  per- 
form pilotage  services,  to  render  them  is  an 
Inherent  right  guaranteed  by  the  fourteenth 
amendment  But  this  proposition  in  its  es- 
sence simply  denies  that  pilotage  is  subject 
to  governmental  control,  and  therefore  is 
foreclosed  by  the  adjudications  to  which  we 
have  previously  referred.  The  contention 
that  because  commissioned  pilots  have  a  mo- 
nopoly of  the  business,  and  by  combination 
among  themselves  exclude  all  others  from 
rendering  pilotage  services,  is  also  but  a  de- 
nial of  the  authority  of  the  state  to  regulate, 
since  if  the  state  has  the  power  to  regulate 
and  In  doing  so  to  appoint  and  commission 
those  who  are  to  perform  pilotage  services, 
it  must  follow  that  no  monopoly,  or  combina- 
tion, in  a  legal  sense,  can  arise  from  the  fact 
that  th^  duly  authorized  agents  of  the  state 
are  alone  allowed  to  perform  the  duties  de- 
volving upon  them  by  law."  22  Am.  &  Eng. 
Einc  816.  There  is,  however,  another  view  by 
which  this  and  two  other  exceptions  may  be 
disposed  of.  If  it  were  conceded  that  the 
power  of  the  state  to  limit  the  number  of 
persons  otherwise  competent  to  serve  as  pi- 
lots was  open  to  serious  controversy,  by  rea- 
son of  the  principle  urged  by  defendant  and 
illustrated  in  the  case  of  State  v.  Moore,  113 
N.  C.  697,  18  S.  B.  342,  22  L.  R.  A.  472,  how 
is  it  open  to  defendant  to  urge  this  objection 
to  the  validity  of  the  provision  of  the  stat- 
ute in  this  respect?  It  is  not  clear  how  any 
constitutional  right  of  his  is  impaired  by 
limiting  the  number  of  pilots.  He  does  not 
lose  any  right  of  selection  out  of  a  larger 
number — he  insists  that  he  does  not  require 
any  pilot,  and  refuses  to  accept  any  service 
whatever  from  them.  Courts  never  pass 
upon  the  constitutionality  of  statutes,  except 
in  cases  wherein  the  party  raising  the  ques- 
tl(ni  alleges  that  he  is  deprived  of  some  right 
guaranteed  by  the  Constitution,  or  some  bui*- 
den  is  imposed  upon  him  in  violation  of  Its 
protective   provisions.     Confusion    is   some- 
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ilmes  caused  by  speaking  of  an  act  as  un- 
constitutional in  a  general  sense.  After  dis- 
cussing the  duty  of  courts  in  this  respect, 
Judge  Cooley  says:  "Nor  will  a  court  listen 
to  an  objection  made  to  the  constitutionality 
of  an  act  by  a  party  whose  rights  it  does  not 
affect,  and  who  has,  therefore,  no  interest  in 
defeating  it?  Const  Lim.  232.  Tliis  wise 
and  salutary  principle  is  abundantly  sustain- 
ed by  the  courts,  both  state  and  federal. 
Shaw,  0.  J.,  lin  Re  Wellington  et  al.,  Peti- 
tioners, 83  Mass.  87,  96,  26  Am.  Dec.  631,  said: 
"But  whether  or  not  a  case  can  be  imagined 
in  which  an  act  of  the  Legislature  can  be 
deemed  absolutely  void,  we  thluk  it  quite 
clear  that  when  such  an  act  Is  alleged  to  be 
void,  on  the  ground  that  it  exceeds  the  just 
limits  of  legislative  power,  and  thus  inju- 
riously affects  the  rights  of  others,  it  is  to 
be  deemed  void  only  in  respect  to  those  par- 
ticulars, and  as  against  those  persons  whose 
rights  are  thus  affected  ♦  •  •  it  is  only 
where  some  person  attempts  to  resist  its 
operation  and  calls  in  the  aid  of  itd  Judicial 
power,  to  pronounce  it  void,  as  to  him,  his 
property,  his  rights,  that  the  obiecfion  of  un- 
constitutionality can  be  presented  and  sus- 
tained." Only  those  persons  can  call  the  pro- 
vision limiting  the  number  of  pilots  to  be 
commissioned  into  question  who  assert  that 
some  constitutional  right  of  theirs  is  infring- 
ed. In  this  connection  it  will  be  convenient 
to  dispose  of  the  third  and  fourth  assign- 
ments of  error. 

The  owiners  of  vessels  against  whom  a 
judgment  is  rendered  by  a  Justice  of  the 
peace  are  prohibited  from  staying  execution 
by  giving  bond  pending  appeal.  Power  is 
conferred  upon  the  board  of  commissioners 
of  navigation  to  hear  and  determine  disputes 
between  pilots  and  masters  of  vessels,  etc 
We  find  that  these  provisions  are  copied  from 
the  statute  (chapter  46,  Code  1883,  §§  3491, 
3492),  amd  were  enacted  as  far  back  as  1802. 
It  seems  that  jurisdiction  to  enforce  pilotage 
regulations  was  formerly  conferred  upon  ad- 
miralty courts.  Doubtless,  these  provisions 
found  their  way  into  our  laws  from  ancient 
statutes,  conferring  jurisdiction  upon  these 
courts.  It  is  very  doubtful  whether  they  can 
be  sustained  under  our  present  constitutiom- 
al  Judicial  system.  For  the  reasons  given  in 
regard  to  the  provision  limiting  the  number  of 
pilots,  the  question  of  their  validity  does  kiot 
arise  upon  this  record.  The  defendant  was 
permitted  to  make  a  deposit  in  lieu  of  a  bond. 
The  action  was  brought  before  a  Justice  of 
the  peace,  whose  Jurisdiction  is  conceded — 
nence,  in  neither  aspect  of  the  case  is  any 
right  denied  defendant  by  the  provisions  of 
the  sections  referred  to. 

The  defendant  assigns  as  error  that  his 
honor  declined  to  hold  that  the  statute  was 
in  contravention  of  the  Constitution  of  the 
United  States  in  that  it  undertakes  to  regu- 
late commerce  between  the  states  and  for- 
eign countries.    This  objection  was  made  to 


a  similar  statute  In  Cooley  v.  Wardens,  etc^ 
supra,  wherein  Judge  Curtis  discusses  the 
question  and  puts  it  at  rest.  That  Congress 
has  the  power  to  regulate  pilotage  is  con- 
ceded, but  it  is  well  settled  that  this  is  one 
of  those  powers  exercised  by  the  states  at 
the  adoption  of  the  Constitution,  which  re- 
mained with  them  until  Congress  assumed 
control  by  legislation.  At  its  first  session 
Congress  did  legislate  upon  certain  phases 
of  the  subject,  providing  ''that  all  pilots  in 
the  bays,  inlets,  rivers,  harbors  and  ports  of 
the  United  States  shall  continue  to  be  regu- 
lated in  conformity  with  the  existing  laws  of 
the  states,  respectively,  wherein  such  pilots 
may  be,  or  with  such  laws  as  the  states  may 
respectively  hereafter  enact  for  the  purpose 
until  further  legislative  provision  shall  be 
made  by  Congress."  Referring  to  this  sec- 
tion. Judge  Curtis  says:  "It  manifests  the 
understanding  of  Congress,  at  the  outset  of 
the  government,  that  the  nature  of  this  sub- 
ject is  not  to  require  exclusive  legislation. 
The  practice  of  the  states  and  of  the  national 
government  has  been  in  conformity  with  this 
declaration,  from  the  origin  of  the  national 
government  to  this  term ;  and  the  nature  of 
the  subject,  when  examined,  is  such  as  to 
leave  no  doubt  of  the  superior  fitness  and 
propriety,  not  to  say  the  absolute  necessity 
of  dyi erent  systems  of  regulation  drawn  from 
local  knowledge  and  experience  and  conform- 
ed to  local  wants.  •  ♦  ♦  It  is  the  opinion 
of  a  majority  of  the  court  that  the  mere 
grant  to  Congress  of  the  power  to  regulate 
commerce  did  not  deprive  the  states  of  the 
power  to  regulate  pilots,  and  that  although 
Congress  has  legislated  on  this  subject  its 
legislation  manifests  an  intention,  with  a 
single  exception,  not  .to  regulate  this  subject, 
but  to  leave  its  regulation  to  the  several 
states."  This  has  been  the  uniform  ruling 
of  the  Supreme  Court  of  the  United  States. 
Steamship  Co.  v.  Jollffe,  69  U.  S.  450,  17  L. 
EM.  805.  The  exact  question  was  raised  and 
decided  as  late  as  1904  in  Olsen  v.  Smith, 
supra.  It  cannot  be  well  said  that  a  state 
statute  regulating  pilots  and  pilotage  is  un- 
constitutional;  it  is  a  legitimate  subject  of 
state  regulation  until  congressional  legisla- 
tion occupies  the  field  and,  in  so  far  as  it 
does  so,  the  state  statute  does  not  operate, 
or  is  suspended.  This  is  illustrated  by  Ol- 
sen V.  Smith,  supra.  The  state  of  Texas 
passed  certain  pilotage  acta,  containing  dis- 
criminating provisions.  The  Supreme  Court 
of  Texas  held  that  these  provisions  were  void, 
but  that  they  were  separable  from  the  other 
provisiODS  which  were  valid.  The  entire 
statute  was  attacked  in  the  Supreme  Court. 
Mr.  Justice  White  says:  "Whether  the  ille- 
gal clauses  granting  discriminatory  exemp 
tions  could  be  eliminated  without  destroying 
the  other  provisions  of  the  state  laws  regu- 
lating pilotage,  is  a  state,  and  not  a  federal, 
question.  For  the  purpose  of  determining  the 
validity  of  the  statutes  In  the  federal  aspecC 
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this  court  accepts  the  interpretation  given 
to  the  statutes  by  the  state  court  and  tests 
their  validity  accordingly."  The  act  in  all 
other  respects  was  sustained.  This  act  pro- 
vides that  "all  vessels,  coastwise  or  foreign, 
of  over  (60)  gross  tons,"  etc  Section  4444, 
Rev.  St  [U.  S.  Comp.  St.  1901,  p.  3037],  pro- 
vides: "No  state  or  municipal  government 
shall  impose  upon  pilots  of  steam  vessels  any 
obligation  to  procure  a  state  or.  other  li- 
cense in  addition  to  that  issued  by  the  United 
States,  etc.  *  *  ^  Nothing  in  this  Utle 
shall  be  construed  to  annul  or  affect  any  reg- 
ulation established  by  the  law  of  any  state 
requiring  vessels  entering  or  leaving  a  port 
of  any  such  state,  other  than  coastwise  steam 
Teasels,  to  take  a  pilot  licensed  or  authorized 
by  the  laws  of  such  state,"  etc.  Here  we 
find  a  clear  legislative  recognition  of  the 
right  of  the  states  to  regulate  pilots,  except 
in  so  far  as  Congress  sees  fit  to  do  so.  This 
statute  is  confined  to  steam,  coastwise,  ves- 
sels. Every  statute  is  to  be  construed  with 
the  light  cast  upon  the  language  by  the  Oon^ 
Btitution  and  other  legislation.  Such  con- 
struction must  be  given  the  language,  if  po»> 
fiible,  as  will  give  it  operation  consistent  with 
the  Constitution  and  other  statutes.  When, 
therefore,  the  Legislature  used  the  words  "all 
vessels,"  we  should  assume  that  it  did  so  in 
thelight  ot  the  federal  statute  regulating  the 
pilotage  of  steam  vessels,  and  intended  the 
language  used  to  apply  only  to  those  vessels 
in  regard  to  which  it  had  the  power  to  regu- 
late pilotage.  Thus  construed,  there  can  be 
no  valid  criticism  of  the  statute.  It  is  not 
only  consistent  with  the  legislative  intention 
but  reconciles  the  statute  with  the  federal 
statute,  preventing  any  possible  confusion. 
The  defendant,  whose  schooner  it  is  conceded 
is  not  within  the  federal  statute,  is  not  in- 
jured, and  has  no  cause  to  complain.  Cooley, 
Const.  Lim.  252;  Lowery  v.  Com'rs,  140  N. 
C.  33,  52  S.  B.  267. 

The  last  assignment  of  error  involves  the 
construction  of  section  15  of  the  statute. 
"Any  vessel  coming  into  Southport  from 
sea,  without  the  assistance  of  a  pilot,  the 
wind  and  weather  being  such  that  such  as- 
sistance could  have  been  reasonably  given, 
shall  not  be  liable  for  pilotage  inward  from 
sea,  and  shall  be  at  liberty  to  depart  without 
payment  of  any  pilotage,  unless  the  service 
of  a  pilot  be  secured."  The  meaning  of  the 
liegislature  is  not  so  clear  as  we  would  wish. 
To  give  it  the  construction  suggested  by  de- 
fendant would  be  contradictory  of  other  sec- 
tions, and,  to  a  large  extent,  destructive  of 
the  general  purpose  of  the  act.  It  would 
seem,  read  in  the  light  of  other  sections,  and 
to  harmonize  with  the  general  purpose  of  the 
act,  that  if  the  wind  and  weather  were  such 
that  the  assistance  of  a  pilot  could  have  been 
reasonably  given,  but  was  not  offered,  the 
vessel  could  not  only  proceed  inward,  but 
could  go  out  without  a  pilot  and  without  pay- 
ing any  fees,  if  she  chose  so  to  do.  Thus 
construed,  it  is  an  incentive  to  pilots  to  be  on 


the  lookout,  ready  to  render  assistance,  or, 
upon  failure  to  do  so,  lose  the  benefit  of  the 
statute.  This  is  in  harmony  with  the  gen- 
eral purpose  and  scope  of  the  entire  statute. 

The  facts  conceded  upon  this  record  show 
that  the  plaintiff  has  brought  himself  with- 
in the  terms  of  the  act,  and,  unless  the  en- 
tire statute  is  to  be  destroyed,  is  entitled  to 
recover  the  fees  prescribed.  As  we  have 
seen,  the  sections  of  which  complaint  is  made, 
if  invalid,  do  not  affect  the  general  scheme 
which  the  Legislature  has  adopted  to  pro- 
tect and  promote  commerce  in  the  Cape  Fear 
river.  The  power  to  do  so  being  conceded, 
the  plaintiff  being  duly  licensed,  the  defend- 
ant's vessel  being  within  the  class  of  vessels 
subjected  to  pilotage  regulation,  the  plaintiff 
having  complied  with  the  requirements  of  the 
law,  his  right  to  recover  the  fees  is  in  no 
respect  dependent  upon  the  validity  of  the 
sections  of  which  complaint  is  made.  An  ex- 
amination of  the  recent  legislation  upon  this 
subject,  and  language  found  in  the  briefs, 
indicates  that  there  is  a  wide  divergence  of 
opinion  respecting  the  wisdom  of  the  statute 
and  its  effect  upon  the  commerce  of  the  chief 
commercial  city  of  the  state.  These  are  ques- 
tions for  the  consideration  of  the  Legisla- 
ture. 

We  have  examined  the  entire  record  with 
care,  and  considered  each  exception  in  the  , 
light  of  the  well  prepared  briefs.  It  is 
worthy  of  note  that  although,  with  the  excep- 
tion of  the  act  of  1906,  legislation  in  all  es- 
sential respects  similar  to  the  act  of  1907  is 
found  in  our  statutes  from  the  earliest  period 
of  our  history,  their  validity  has  not  before 
been  called  into  question,  or,  at  lea^t,  has 
not  been  before  this  court.  As  we  have  seen, 
the  questions  discussed  upon  this  record  have 
received  careful  consideration  In  other  courts, 
t>oth  state  and  federal.  In  every  instance 
they  have  been  sustained. 

We  find  no  error  in  the  record.  It  will  be 
so  certified. 

No  error. 


a47  N.  C.  165) 
ATLANTIC   ft   N.   C.   R.   CO.  ▼.   CITY   OF 
NEWBERN  et  al. 

(Supreme  Court  of  North  Carolina.    March  18, 
1908.) 

1.  Taxation— Constitutional  RssTBicmoNs 
—  Untfobmity  —  Mons  of  Assessment  — 
Railroad  Propebty. 

Const,  art.  5,  §  3,  provides  that  laws  shall 
be  passed  taxing  by  a  uniform  rule  certain  kinds 
of  property  according  to  its  tme  value  in  money. 
Held  that,  wliile  the  provision  is  mandatory  so 
far  as  ad  valorem  and  uniform  taxation  is  con- 
cerned, it  does  not  Imiit  the  power  of  the  Gen- 
eral Assembly  to  provide  the  machinery  for  de- 
termining the  value,  and  Revisal  1905,  {f  5290, 
providing  for  the  assessment  of  railroad  prop- 
erty by  a  commission,  is  not  unconstitutional,  al- 
though the  property  of  individuals  is  valued  at 
their  places  of  residence  by  local  assessors. 

[Ed.  Note.— For  cases  in  pomt,  see  Cent.  Di>:. 
vol.  45,  Taxation,  S  103.] 
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2.  Saus~"Uniform  Tax." 

A  tax  is  "uniform"  if  it  is  equal  upon  all 
persons  belonging  to  the  described  class  upon 
which  it  is  imposed. 

[Ed.  Note.~For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {§  6&-89. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  717&-7179.] 

8.  Railroads— Extent  of  Right  of  Wat. 

In  proceeding  by  a  railroad  company  to 
ezfjoin  the  collection  of  taxes  assessed  by  city 
tax  assessors,  a  finding  that  the  railroad's  right 
of  way  through  the  city  extends  100  feet  from 
the  center  of  the  railway  track  on  each  side  is 
in  accord  with  the  railroad  company's  charter 
(section  26),  providing  that  the  rignt  of  the  com- 
pany to  condemn  land  '*shall  extend  to  the  con- 
demning of  one  hundred  feet  on  each  side  of  the 
main  track  of  the  road,  •  •  •  "  and  evi- 
dence that  the  main  line  of  the  road  was  located 
in  1858  practically  where  it  is  now,  since  it  is 
presumed  that  the  road  acquired  the  right  of 
way  authorized  by  its  charter. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  41,  Railroads,  SS  159-160.] 

4.  Same— Assessment— Authority   to   Make 
Assessment—*  *  Superstructures.  •  * 

Under  Revisal  1905,  S  5290.  authorizing  the 
Corporation  Commission  to  assess  the  **right 
of  way  and  superstructures  thereon,"  the  word 
•^superstructures"  covers  all  buildings  situated 
on  the  right  of  way. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  6796-6797.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;   Lyon,  Judge. 

Action  by  the  Atlantic  ft  North  Carolina 
Railroad  Company  against  the  city  of  New- 
bem  and  J.  J.  Tolson,  tax  collector.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  is  an  action  brought  by  the  plaintiff 
to  enjoin  the  defendants  from  collecting  cer- 
tain taxes  assessed  and  levied  upon  defend- 
ants' property  in  the  city  of  Newbem  by  the 
tax  assessors  of  said  city,  and  claimed  to  be 
In  violation  of  section  5290  of  the  Revisal  of 
1905,  regulating  the  assessment  of  railroad 
property,  and  providing  when  and  how  the 
said  assessments  shall  be  made.  The  Judge 
of  the  superior  court,  by  consent,  found  all 
the  facts,  and  rendered  his  Judgment  enjoin- 
ing the  defendants  from  collecting  the  tax. 
From  the  judgment  rendered,  the  defendants 
appeal. 

W.  D.  Mclver  and  B.  M.  Green,  for  appel- 
lants. P.  M.  Pearsall  and  W.  W.  Clark,  for 
appellee. 

BROWN,  J.  It  was  suggested  on  the  arg^i- 
ment  by  the  learned  counsel  for  defendant 
that  the  method  provided  by  law  for  the  as- 
certainment of  the  monetary  value  of  rail- 
road property  is  in  conflict  with  section  3, 
art  5,  of  the  Constitution,  which  provides 
that  "laws  shall  be  passed  taxing  by  a  uni- 
form rule  all  moneys,  credits,  etc.,  and  also 
all  real  and  personal  property  according  to 
its  true  value  in  money."  In  the  absence  of 
any  authority  cited  in  support  of  such  con- 
tention, we  deem  it  only  necessary  to  notice 
It  briefly  in  passing.  The  section  of  the 
Constitution  in  question  is  mandatory  in  re- 


quiring that  taxation  upon  the  prcperty  men- 
tioned in  it  shall  be  ad  valorem,  and  that 
whatever  tax  is  levied  shall  be  uniform  in 
Its  application.  It  is  in  no  sense  a  limita- 
tion upon  the  power  of  the  General  Asa&n- 
bly  to  provide  the  machinery  by  which  tiie 
"true  value  in  money"  of  various  kinds  of 
property  may  be  best  ascertained.  The  Gen- 
eral Assembly  has  enacted  what  is  apparently 
a  very  well-considered  method  for  ascertain- 
ing the  true  value  of  the  property  of  rail- 
road and  other  companies  exercising  the  rig^t 
of  eminent  domain,  but  nowhere  in  the  act 
does  it  undertake  to  tax  such  property  ex- 
cept upon  an  ad  valorem  basis  and  by  a  uni- 
form rule,  as  all  other  property  is  taxed. 
While  the  valuation  is  ascertained  and  re- 
ported to  the  municipal  authorities  by  the 
Corporation  Commission,  the  tax  itself  is 
levied  and  collected  by  the  former  by  the 
same  method  and  at  same  rate  of  taxation 
applicable  to  all  property.  The  Legislature 
doubtless  profited  by  the  experience  of  other 
states,  and  concluded  that  the  true  value  of 
the  property  of  railways  and  other  public 
service  corporations  was  more  likely  to  be 
accurately  ascertained  by  a  central  commis- 
sion charged  especially  with  that  particular 
duty  than  by  innumerable  tax  assessors  scat- 
tered all  over  the  state,  whose  technical 
knowledge  of  the  value  of  such  property  ifiust 
necessarily  be  limited.  While  the  method 
devised  provides  for  assessing  the  value  of 
such  property,  it  does  not  inaugurate  a  meth- 
od of  taxation  which  is  not  uniform  and  not 
based  on  actual  value,  nor  does  it  proTide  for 
levying  a  tax  rate  upon  the  property  of  such 
corporations  smaller  or  greater  than  that 
levied  on  all  property.  This  method  of  de- 
termining the  true  value  in  money  of  their 
real  and  personal  property  applies  to  all  pub- 
lic service  corporations  alike,  and  the  fact 
that  local  assessors  are  given  authority  to 
value  the  property  of  individuals  at  their 
places  of  residence  does  not  make  the  tax 
levied  upon  such  assessments  any  the  less 
uniform.  A  tax  is  uniform  when  it  is  equal 
upon  all  persons  belonging  to  the  described 
class  upon  which  it  is  imposed.  Gatlin  v. 
Tarboro,  78  N.  C.  119;  Burroughs  on  Taxa- 
tion, §  77,  pp.  147-159. 

Coming  to  consider  the  exceptions  appear- 
ing in  the  record,  we  find  the  principal  ob- 
jections to  relate  to  the  finding  of  the  Judge 
as  to  the  right  of  way  and  to  the  construc- 
tion which  he  placed  upon  this  legislative 
enactment.  His  honor  first  found  as  a  fact 
that  the  right  of  way  of  the  plaintiff  from 
the  north  side  of  Queen  street  through  the 
city  of  Newborn  northwardly  and  westwardly 
ly  is  100  feet  from  the  center  of  the  railway 
track  on  each  side.  The  exception  of  the 
defendant  to  this  finding  that  it  is  not  sup- 
ported is  untenable.  The  finding  is  in  ac- 
cord with  plalntiiTs  charter  (section  26),  as 
follows:  **The  right  of  said  company  to  con- 
demn lands  in  the  mannet  described  in  the 
25th  section  of  this  act  shall  extend  to  the 
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condemning  one  hundred  feet  on  each  side  of 
the  main  track  of  the  road,  measuring  from 
the  center  of  the  same  unless  in  deep  cuts 
and  flUings,  when  the  said  company  shall 
have  power  to  condemn  as  much  In  addition 
thereto  as  may  be  necessary  for  the  purposes 
of  constructing  said  roads,"  etc.  This  provi- 
sion authorizes  the  road  to  acquire  100  feet 
on  each  side  of  its  main  track  as  a  right  of 
way.  The  evidence  of  J.  D.  Whitfofd  and 
William  Dunn  proves  that  the  road  had  been 
built  in  1858,  and  that  its  main  line  was  then 
located  practically  where  it  now  is.  Upon 
these  facts  the  law  presumes  that  the  road 
has  acquired  the  right  of  way  which  it  was 
authorized  to  acquire  by  its  charter,  to  wit, 
100  feet  on  each  side  of  its  main  line.  This 
is  not  left  to  conjecture,  but  section  27  of 
the  charter  of  the  plaintiff  expressly  so  pro- 
vides, and  similar  provisions  have  been  fre- 
quently before  the  courts.  Railroad  Com- 
pany V.  McCaskill,  94  N.  C.  746 ;  Railroad  v. 
Olive.  142  N.  C.  257,  55  S.  E.  263. 

The  other  findings  of  fact  appear  to  be 
equally  well  sustained  by  proof.  The  other 
exceptions  of  the  defendant  which  we  deem 
it  necessary  to  notice  are  those  to  his  honor's 
conclusions  of  law  involving  the  construction 
of  the  law  under  which  railway  and  other 
public  service  corporations  are  required  to 
list  their  property  for  taxation.  The  statute 
is  embraced  in  the  Laws  of  1901,  p.  92,  c.  7,  § 
48,  now  5290,  Revlsal  1905,  and  reads  as  fol- 
lows: *'The  number  of  miles  of  such  railroad 
lines  in  each  county  in  this  state  and  the 
total  number  of  miles  in  the  state  includ- 
ing the  road  bed,  right  of  way,  and  super- 
structures tbereon,  main  and  side  tracks,  de- 
pot buildings  and  depot  grounds,  section  and 
tool  houses,  rolling  stock  and  personal  prop- 
erty necessary  for  the  construction,  repairs 
or  successful  operation  of  such  railroad  lines. 
Including  also,  if  desired  by  the  North  Caro- 
lina Corporation  Commission,  Pullman  or 
sleeping  cars  owned  by  them  or  operated  over 
their  lines;  provided,  however,  that  all  ma- 
chine and  repair  shops,  general  office  build- 
ings, store  houses  and  also  real  and  personal 
property  outside  of  said  right  of  way  and 
depot  grounds  as  aforesaid,  of  and  belonging 
to  any  such  railroad  companies,  shall  be  list- 
ed for  purposes  of  taxation  by  the  princip|al 
officers  or  agents  of  such  companies  with  the 
list  takers  of  the  county,  where  the  real  and 
personal  property  may  be  situated.  In  the 
manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  personal  property." 
His  honor  held  that  the  roadbed,  right  of 
way,  and  superstructures  thereon,  main  and 
side  tracks,  depot  buildings  and  depot  grounds, 
etc.,  are  to  be  listed  with  the  Corporation 
Commission,  and  that  the  word  "superstruc- 
tures" covers  all  buildings  situated  on  the 
right  of  way.  This  construction  gives  to 
the  language  of  the  statute  that  meaning 
which  is  not  only  easily  borne  out  by  the 
words,  but  consistent  with  the  evident  pur- 
pose of  the  General  Assembly  to  commit  to  a 


commission  of  competent  experts  the  duty  of 
determining  the  monetary  value  of  the  road- 
bed, right  of  way,  and  all  that  is  on  it.  If 
the  local  assessors  were  permitted  to  invade 
the  boundary  of  the  right  of  way  and  assess 
permanent  structures  used  for  railroad  pur- 
poses situated  thereon  much  confusion  would 
ensue.  As  it  is,  the  line  of  demarcation  is 
well  drawn  by  the  act  between  the  jurisdic- 
tion of  the  Corporation  Conunission  and  that 
of  the  local  assessor.  This  is  the  construction, 
we  are  informed,  which  has  been  given  to 
the  act  by  the  commission  itself,  and  acted 
upon  generally  throughout  the  state  since  the 
law  was  first  enacted. 

Upon  a  review  of  the  entire  record,  we 
find  no  error  in  the  findings  or  rulings  of  the 
judge  below,  and  his  judgment  is  affirmed. 


(79  s.  C.  3€8) 
NETHERLAND  v.  CHARLESTON  &  W.  C. 
RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  18, 
1908.) 

CABBiBBa— Control  and  Regulation  in  Gen- 
eral—Penalties FOB  Violations  of  Regu- 
lations—Failure TO  Settle  Claim. 

In  an  action  to  recover  for  damage  to  plain- 
tiff's household  goods  In  transportation,  and  for 
the  statutory  penalty  allowed  for  failure  to  ad- 
just the  claim  within  90  days  after  filing,  in 
case  claimant  recover  the  full  amount  of  his 
claim,  where  the  claim  was  for  $15  damage  in 
the  aggregate  for  damage  to  several  articles,  the 
fact  that  the  damage  proved  exceeded  that  sum 
was  not  a  bar  to  the  recovery  of  the  penalty. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;    R.  C.  Watts,  Judge. 

Action  by  E.  W.  Netherland  against  the 
Charleston  ft  Western  Carolina  Railway 
Company.  From  a  Judgment  of  the  circuit 
court  modifying  a  judgment  for  plaintiff  in 
the  magistrate's  court,  plaintiff  appealed. 
Reversed  and  remanded  for  new  trial. 

Magill  &  Magill,  for  appellant  McGhee 
&  Richardson,   for  respondent 

GARY,  A.  J.  This  action  was  commenced 
before  a  magistrate  for  $15  damages  to  a 
shipment  of  household  goods  and  $50  penal- 
ty for  failure  to  adjust  the  claim  within  90 
days  after  it  was  filed.  The  claim  filed  was 
as  follows:  "In  shipping  freight  over  your 
road  a  portion  of  it  got  very  badly  dam- 
aged, one  dresser  base  broken  and  badly  rub- 
bed, organ  stool  top  broken  off,  stove  legs 
and  top  misplaced.  I  have  been  advised  to 
report  my  case  to  you  rather  than  to  file 
suit  for  damages.  My  claim  is  $15.  I  trust 
you  will  give  this  matter  your  prompt  at- 
tention and  settle  claim  at  an  early  date. 
My  freight  was  delayed,  and  also  damaged 
me  in  other  lines,  but  this  will  not  be  taken 
up,  if  the  claim  is  settled  at  once.  I  await 
your  reply,  and  am  yours  truly ^  B.  W.  Neth- 
erland." The  plaintiff  testified  as  follows: 
**The  goods  did  arrive  here  over  the  Charles- 
ton &  Western  Carolina  Railway  Company's 
road.    Goods  were  damaged,  to  wit:  Dresser, 
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cost  me  $23.50.  One  of  the  drawers  is  split, 
and  the  dresser  damaged  $15.  A  $6.50  cot- 
ton mattress  was  damaged  $3.  Organ  stool, 
cost  $5,  was  damaged  $1.50.  Wash-stand, 
cost  $10,  is  damaged  $2."  The  magistrate 
rendered  Judgment  in  favor  of  the  plaintiff 
for  $15  damages  and  $50  penalty.  The  de- 
fendant appealed,  and  bis  honor,  the  circuit 
judge,  modified  the  Judgment  of  the  magis- 
trate by  refusing  to  allow  the  penalty  of 
$50. 

The  plaintiff  appealed,  and  contends  that 
the  undisputed  testimony  shows  that  the 
dresser  and  the  organ  stool  which  were  men- 
tioned in  the  claim  filed  by  the  plaintiff  were 
of  the  value  of  at  least  $15,  and  therefore  he 
was  also  entitled  to  the  penalty  of  $50.  The 
items  embraced  in  the  claim  for  damages 
were  one  dresser,  one  organ  stool,  and  stove 
legs  and  top,  valued,  in  the  aggregate,  at 
$15.  The  defendant  did  not  controvert  the 
testimony  to  the  effect  that  the  dresser  cost 
$23  and  was  damaged  $15,  and  that  the  or- 
gan stool  cost  $5,  and  was  damaged  $1.50. 
The  undisputed  testimony,  therefore,  shows 
that,  although  the  damages  to  the  dresser  and 
organ  stool  exceeded  $15,  nevertheless  that 
only  this  sum  was  claimed.  The  case,  there- 
fore comes  within  the  principle  announced  in 
the  case  of  Phoenix  Ck>.  v.  Jaudon,  75  S.  G. 
228,  55  S.  E.  308,  in  which  it  was  held  that  a 
defendant  cannot  complain  that  a  part  of  the 
property  is  assessed  at  the  value  placed  by 
the  plaintiff  on  the  entire  property. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed,  and 
the  case  remanded  for  a  new  trial. 


(79  3.  c.  S16) 

STATE  ex  rel.  LYON,  Atty.  Gen.,  v.  MURRAY 
et  al. 

(Supreme  Court  of  South  Carolina.    March  14, 
1908.) 

1.  Courts  —  Conflicting    Jurisdiction— In- 
junction. ^ 

No  court 'will  entertain  an  application  to 
require  parties  to  do  that  which  they  have  been 
reauired  and  enjoined  not  to  do  by  competent 
juaicial  authority. 

2.  Judgment— Collateral  Attack. 

A  judgment  by  a  court  without  jurisdiction 
of  the  parties  and  subject-matter  is  a  nullity, 
and  must  be  so  treated  by  other  courts  when- 
ever and  for  whatever  purpose  it  is  presented 
and  relied  on. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  ft§  924r>040.] 

3.  Same. 

The  principle  that  a  judranent  by  a  court 
without  jurisdiction  is  a  nullity  and  must  be 
so  treated  by  other  courts  applies  as  well  to  an 
order  of  injunction  made  without  jurisdiction,  in- 
terposed against  an  application  for  mandamus, 
as  to  any  other  order  or  judgment. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  80,  Judgment,  §S  924r-d40.] 

4.  Same. 

The  exception  to  the  principle  that  a  judg- 
ment by  a  court  without  jurisdiction  is  a  nullity 
and  must  be  so  treated  by  other  courts  is  that 
a  decree  of  the  United  States  Supreme  Court 
is  binding  on  all  the  courts  of  the  land,  and  the 


decisions  of  the  appellate  courts  of  each  state 
are  binding  on  the  courts  subordinate  to  them. 

5.  CouBTB— United  States  Courts— Jurisdic- 
tion—Suit  Against  State— What  Consti- 
tutes. 

By  Act  Feb.  16,  1907  (25  St  at  Large,  p. 
835),  the  commission  appomted  thereunder  to 
dispose  of  the  property  connected  with  the  state 
dispensary  and  wind  up  its  affairs  were  em- 
powered to  sell  all  property  except  real  estate, 
collect  assets,  return  liquors  illegally  bought, 
determitae  the  legality  of  purchiuses  by  investi- 
gating contracts  for  liquor,  employ  counsel,  ac- 
countants, etc.;  take  testimony  in  such  proceed- 
ings, and  inquire  into  its  past  management  and 
controL  After  deducting  expenses  they  were  to 
pay  over  surplus  funds  after  paying  all  liabili- 
ties, submit  a  complete  inventory  of  property 
with  a  statement  of  liabilities,  and  as  soon  as 
affairs  were  liquidated  mal^e  a  full  report.  By 
the  last  section  they  were  given  all  the  powers 
conferred  on  the  committee  appointed  by  Act 
Jan.  24,  1906  (25  St.  at  Large,  p.  334),  to  in- 
vestigate the  affairs  of  the  dispensarjr,  and  that 
statute  authorized  the  committee  to  withhold  the 
payment  of  claims  against  the  dispensary  until 
duly  proved,  and  forbade  payment  thereof  on 
written  notice  from  the  chairman.  When  this 
act  was  passed  charges  of  fraud  and  misman- 
agement against  officers  who  prior  thereto  bad 
charge  of  the  liquor  business,  and  against  claim- 
ants for  liquor  sold  to  the  state,  were  being 
considered  b^  the  General  Assembly.  Held,  that 
the  commission  became  the  representative  of  the 
state  as  to  the  matters  in  its  charge,  and  exer- 
cised a  judicial  discretion  as  to  validity  of 
claims,  and  hence  a  suit  in.  a  federal  court 
against  it  in  respect  thereto  was  a  suit  against 
the  state. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  I>ig. 
vol.  13,  Courts,  H  844,  844^.] 

6.  States— Consent  to  be  Sued— Withdbaw- 
AL  Thereof. 

ARsuming  that  the  state  by  Act  Feb.  16^ 
1907  (25  St.  at  Large,  p.  835),  creating  the  com- 
mission to  wind  up  the  affairs  of  the  state  dis^ 
pensary,  consented  that  those  who  held  claims 
against  it  on  account  thereof  should  have  their 
claims  adjudicated  and  the  assets  administered 
b^  the  courts  and  applied  to  the  claim  so  adju- 
dicated, such  consent  was  withdrawn  by  amend- 
ment of  February  24,  1908^  giving  the  commis- 
sion full  power  to  pass  on,  fix,  and  determine 
all  claims  against  the  state  growing  out  of  deal- 
ings with  the  dispensary,  to  pay  the  claims  de- 
termined to  be  just,  and  giving  claimants  the 
right  to  appeal,  etc 

7.  Same. 

Consent  of  the  state  that  it  may  be  sued 
is  not  a  contract,  and  can  l>e  repealed  or  modi- 
fied at  any  time  at  the  discretion  of  the  state, 
even  after  suit  has  been  commenced,  and,  when 
the  consent  to  the  adjustment  of  claims  against 
it  by  statute  is  withdrawn  by  the  state,  the 
jurisdiction  of  the  court  in  which  the  case  is 
pending  is  at  an  end,  and  the  suit  falls  to  the 
ground. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  44^  States,  S  183.] 

Application  for  mandamus  by  the  state, 
on  the  relation  of  J.  EYaser  Lyon,  Attorney 
General,  against  W.  J.  Murray  and  others, 
as  State  Dispensary  Commission.  Issuance 
of  peremptory  writ  left  in  abeyance  until  fa^ 
ther  order  of  the  court 

J.  Fraser  Lyon,  Atty.  Oen^  and  B.  L.  Ab- 
ney,  for  petitioner.  W.  F.  Steyen0on,  for 
respondents. 

WOODS,  J.  The  General  Assembly  by  an 
act  approved  24th  February,  1908,  appropri 
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ated  the  sum  of  |16,000  to  be  paid  by  the 
State  Dispensary  Commission  out  of  any 
funds  in  its  hands  into  the  state  treasury  for 
the  use  of  the  Attorney  General  in  the  con- 
duct of  criminal  prosecutions  against  persons 
charged  with  violations  of  law  connected  in 
any  manner  with  the  state  dispensary.  For 
the  enforcement  of  his  ofDcial  rights,  Hon. 
J.  Fraser  Lyon,  Attorney  General,  filed  his 
petition  for  mandamus  on  2d  March,  1908,  in 
this  court  against  W,  J.  Murray,  John  Mc- 
Sween,  C.  K.  Henderson,  Avery  Patton,  and. 
B.  F.  Arthur,  as  the  State  Dispensary  Com- 
mission. The  petition  alleges  the  custody 
by  the  commission  of  state  funds  sufficient 
to  make  the  payment  of  the  sum  appropriat- 
ed, the  demand  for  payment  by  the  State 
Treasurer,  and  the  refusal  by  the  commission 
to  comply  with  his  demand.  The  petition 
further  alleges  the  payment  by  the  commis- 
sion of  the  sum  appropriated  to  be  a  plain 
ministerial  duty  required  by  statute,  and  its 
prayer  Is  for  a  writ  of  mandamus  requiring 
the  performance  of  this  duty.  Upon  this 
petition,  the  Chief  Justice  made  an  order 
requiring  the  respondents,  as  the  State  Dis- 
pensary Commission,  to  show  cause  in  this 
court  on  4th  of  March,  1908,  why  the  man-. 
damus  should  not  issue  as  prayed  for.  The 
State  Dispensary  Commission  in  its  return 
and  answer  admits  the  statute  above  re- 
cited, requires  of  them  the  payment  of  the 
sum  therein  mentioned  to  the  State  Treas- 
urer, their  custody  of  funds  sufficient  to 
meet  the  requirement,  and  the  refusal  to 
make  the  payment.  As  Justification  of  its 
refusal  to  comply  with  the  statute,  the  com- 
mission alleges:  'That  they  are  restrained 
and  enjoined  by  orders  of  the  United  States 
Circuit  Court  for  this  circuit  from  paying 
any  funds  into  the  hands  of  the  State  Treas- 
urer, in  two  cases,  to  wit:  .  The  case  of  the 
Wilson  Distilling  Company  v.  W.  J.  Murray 
and  others,  a  copy  of  their  bill  of  complaint 
being  hereto  attached  and  marked  'Cxhibit 
A,*  along  with  the  restraining  order  in  said 
case,  and  an  amended  bill  that  has  Just  been 
filed.  And  further,  that  they  are  restrained 
by  an  order  in  the  case  of  the  Fleischmann 
Company  v.  W.  J.  Murray  and  others,  a  copy 
of  which  bill  and  restraining  order  and  oral 
decision  as  announced  is  hereto  attached  and 
marked  'Exhibit  B.' "  The  answer  sets  out 
that  these  orders  of  Injunction  were  made 
by  the  Circuit  Court  of  the  United  States. 
160  Fed.  — ,  notwithstanding  respondents' 
plea  on  the  following  grounds  to  the  Juris- 
diction of  the  court:  "(1)  The  fimds  in  the 
hands  of  the  'State  DiES>ensary  Commission,' 
created  by  the  act  of  February  16,  1907 
(Acts  1907,  p.  835),  belong  to  and  are  the 
property  of  the  state,  which  has  a  right  to 
control  the  same,  and,  which,  through  the 
said  commission  as  its  agent,  is  in  possession 
thereof.  (2)  The  said  'State  Dispensary  Com- 
mission' is  the  mere  agent  or  instrumentality 
of  the  state  vested  with  the  ministerial  func^ 
tion  of   winding  up  the  state's  dispensary 
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business,  selling  the  goods  and  property  o? 
hand,  collecting  the  debts  due  the  state  in 
connection  with  the  said  business,  and  hold- 
ing the  proceeds  for  the  state  and  subject 
to  its  right  of  disposition  thereof;  and  also 
vested  with  the  ministerial  function  of  pay- 
ing the  funds  held  by  them  for  said  state 
such  of  the  said  claims  as  they  may  upon 
said  investigation  find  and  decide  to  be  Just 
liabilities  of  the  state.  (3)  The  pending  ao 
tion  is  In  effect  an  action  against  the  state, 
because  it  seeks  to  lay  hold  of  the  funds, 
belonging  to  the  state  and  in  the  hands  of 
the  said  commission  as  its  agent,  and  through 
the  said  commission  in  the  possession  of  the 
state,  and'  further  seeks  to  have  such  funds 
applied  to  the  payment  of  alleged  liabilities 
of  the  state.  <4)  The  state  cannot  be  held  to 
have  waived  its  constitutional  immunitj 
from  suit  by  the  said  act  creating  the  'State 
Dispensary  Commission'  except  to  the  extent 
of  the  remedies  therein  provided  for  and 
allowed  to  claimants  for  the  collection  of 
such  debts  as  may  be  due  them  by  the  state 
in  connection  with  its  dispensary  business, 
and  therefore  such  claimants  are  limited  to 
the  remedies  therein  provided  for  and  al- 
lowed.. (5)  The  said  act  creating  the  'State 
Dispensary  Commission'  having  been  passed 
and  the  remedies  therein  provided  for  having 
been  allowed  as  a  purely  voluntary  matter 
on  the  part  of  the  Legislature  of  the  state, 
the  said  act  Is  subject  to  be  repealed,  and 
the  allowance  of  the  remedies  therein  pro- 
vided for  is  a  subject  to  be  recalled  .at  any 
time  at  the  pleasure  of  the  Legislature  and 
in  its  discretion."  The  pleadings  in  the 
causes  in  the  federal  court  will  not  be  set 
out  in  detail.  It  is  sufficient  to  say  the  ac- 
tions were  brought  by  the  plaintiffs  therein 
named,  claiming  to  be  creditors  for  liquor 
sold  to  the  state  dispensary  against  the  re- 
spondents, constituting  the  State  Dispensary 
Commission;  and  in  those  actions  the  Cir- 
cuit Court  of  the  United  States  has  made  or- 
ders enjoining  the  respondents  from  dispos- 
ing of,  except  by  order  of  the  court,  the  fund 
of  $800,000,  which  came  into  their  possession 
as  the  commission  appointed  and  organized 
under  the  statutes  of  the  state  to  wind  up  the 
state  dispensary,  and  contemplating  the  ad- 
judication by  that  court  of  the  claims  of  the 
plaintiffs  and  others  and  the  complete  control 
of  the  entire  fund  for  the  satisfaction  of  such 
claims  as  the  court  might  adjudge  to  be  Just 
Replying  to  the  return  of  the  commission 
made  in  this  cause,  the  Attorney  General  al- 
leges, first,  "that  the  petition  in  the  case  of 
Wilson  Distilling  Company  et  al.  v.  State 
Dispensary  Commission,  and  the  petition  iv 
the  case  of  the  Fleischmann  Company  v.  Statr 
Dispensary  Commission,  together  with  the 
exhibits  and  orders  therewith,  show  that  the 
said  proceedings  are  suits  against  the  state  of 
South  Carolina,  and  that  the  Circuit  Court 
of  the  United  States  Is  utterly  without  Juris- 
diction in  any  manner  to  entertain  the  same, 
or  to  interfere  with,  or  to  in  any  wise  re- 
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strain,  the  action  of  the  said  CJommlsslon ;" 
and,  Becond,  "that  the  property  and  assets 
in  the  hands  of  the  State  Dispensary  CJom- 
mlsslon arising  from  the  assets  and  property 
of  the  late  state  dispensary  are  the  sole 
property  of  the  state  of  South  Carolina,  and 
the  affairs  of  the  late  state  dispensary  are 
now  helng  conchided  and  wound  up  under  the 
terms  of  an  act  of  the  General  Assembly  of 
the  state  of  South  Carolina  approved  the 
16th  day  of  February,  1907  (25  St.  at  Large, 
p.  835),  and  amended  by  an  act  approved  the 
24th  day  of  February,  1908;  that  the  com- 
mission In  dealing  with  said  funds  cannot  be 
controlled,  nor  can  the  disbursement  or  use 
of  said  funds  be  directed,  by  any  court  in 
equity  or  otherwise,  In  any  suit  In  which  the 
state  of  South  Carolina  is  not  a  party,  as  the 
Interests  of  the  state  would  necessarily  be 
affected  directly  by  any  decree  or  judgment 
rendered  In  such  suit" 

From  this  statement  of  the  pleadings.  It  is 
evident  that  no  Issue  of  fact  arises.  It  is 
equally  evident  that.  If  the  Circuit  Court  of 
the  United  States  had  Jurisdiction  to  enjoin 
the  respondents  as  the  State  Dispensary  Com- 
mission, their  answer  is  a  complete  defense 
to  the  petition  for  mandamus,  for  no  court 
would  entertain  for  a  moment  an  applica- 
tion to  require  parties  to  do  that  which  they 
had  been  required  and  enjoined  not  to  do 
by  judicial  authority.  But  a  judgment  by  a 
court  without  jurisdiction  of  the  parties  and 
subject-matter  is  a  nullity,  and  must  he  so 
treated,  by  oth^r  courts  whenever  and  for 
whatever  purpose  It  is  presented  and  relied 
on.  Blllott  V.  Pelrsol,  1  Pet  (U.  S.)  328,  7 
L.  Ed.  IGl;  Hlckey,  Lessee,  v.  Stewart,  44 
U.  S.  750,  11  L.  Ed.  814;  Ex  parte  Bradley, 
74  U.  S.  304,  19  L.  Ed.  214;  Fisher  v.  Ham- 
den,  9  Fed.  Cas.  129,  No.  4,819;  Gray  v. 
Larrlmore,  10  Fed.  Cas.  1025,  No.  5,721; 
Devall  V.  Taylor,  Cheves,  5;  McCall  v.  Coh- 
en, 13  S.  C.  198;  State  v.  Penny,  19  S.  C. 
218;  Canady  v.  Black,  34  S.  C.  194,  13  S. 
E.  361;  Stanley  v.  Stanley,  35  S.  C.  94,  14 
S.  E.  675;  Paul  v.  Railway  Co.,  50  S.  C.  23, 
27  S.  E.  528;  Beaudrot  v.  Murphy,  53  S.  C. 
118,  30  S.  E.  825.  This  principle  applies  as 
well  to  an  order  of  injunction  made  by  a 
court  without  jurisdiction.  Interposed  against 
an  application  for  mandamus,  as  to  any  other 
order  or  judgment.  ElUngsworth  v.  Carlson 
72  Neb.  837,  101  N.  W.  1004;  State  v.  Mil- 
ler (Ohio)  39  N.  B.  24;  State  v.  Graves,  66 
Neb.  17,  92  N.  W.  144.  The  exception  is  that 
a  decree  of  the  Supreme  Court  of  the  United 
States  is  binding  on  all  the  courts  of  the 
land,  and  the  decisions  of  the  appellate 
courts  of  each  state  and  of  the  United  States 
are  binding  upon  the  courts  subordinate  to 
them. 

The  consideration  of  the  question,  whether 
that  which  purports  to*  be  the  judgment  of 
another  court  is  void  for  lack  of  jurisdiction, 
is  always  to  be  entered  on  with  deference  by 
the  court  before  which  the  question  is  made; 
and  the  opinion  of  a  court  of  exalted  dignity 


and  acknowledged  ability  In  favor  of  Its  own 
jurisdiction,  like  Its  opinion  on  other  sub- 
jects, should  have  a  strong  i)er8uaslve  In- 
fluence In  favor  of  the  conclusion  it  has 
reached.  There  is  no  reason  for  anxiety  or 
asperity  on  account  of  differences  between 
courts  of  the  United  States  and  the  state 
courts.  These  differences  must  sometimes 
arise  under  our  dual  system  of  government, 
but  they  are  consistent  with  cordial  amity 
between  the  courts,  and  may  be  readily  and 
finally  settled  by  the  Supreme  Court  of  the 
United  States,  without  hardship  to  the  par- 
ties interested,  and  without  sacrifice  of  their 
rights.  With  the  greatest  respect  for  the 
learned  judge  who  has  made  the  orders  of 
injunction  relied  on  by  the  respondents  in  this 
controversy,  and  after  careful  conslderati<Hi 
of  the  opinion  filed  in  support  of  those  or- 
ders, this  court  has  reached  the  conclusion 
that  the  Circuit  Court  of  the  United  States 
has  undertaken  to  assume  jurisdiction  of  a 
matter  in  which  the  political  rights  and  prop- 
erty interests  of  the  state  of  South  Carolina 
are  vitally  involved,  without  consent  of  the 
state.  By  those  orders  not  only  has  that  court 
essayed  to  take  charge  of  and  administer  the 
property  of  the  state  without  its  consent,  but 
it  has  also  undertaken  to  assume  control  oi 
and  wind  up  a  distinct  department  of  the  gov- 
ernment of  a  sovereign  state,  in  disregard  of 
the  plan  which  the  state  Itself  had  adopted 
and  decreed  by  the  solemn  enactment  of  its 
General  Assembly.  If  these  conclusions  can 
be  sustained  by  a  consideration  of  the  Consti- 
tution and  statutes  of  the  state,  then  it  will 
be  conceded  the  proceedings  in  the  federal 
court  were  attempts  to  sue  the  state  of  South 
Carolina  without  its  consent,  and  the  matters 
which  that  tribunal  has  undertaken  to  ad- 
judge were  beyond  the  jurisdiction  of  any 
court;  and  therefore  its  orders  of  injunction 
must  be  regarded  as  nullities  affording  no 
legal  protection  to  the  respondents.  The 
principle  that  one  of  the  states  of  the  United 
States  cannot  without  its  consent  be  sued  in 
any  court  by  a  private  citizen  was  thus  ex- 
pressed and  crystallized  in  the  eleventh  amend- 
ment of  the  Constitution  of  the  United  States: 
"The  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state."  It  Is  now  generally  held 
that  exemption  from  such  a  suit  is  an  inci- 
dent of  sovereignty  not  dependent  on  the  con- 
stitutional provision.  Kawananakoa  v.  Poly- 
blank,  205  U.  S.  349,  27  Sup.  Ct  526,  51  L. 
Ed.  834. 

The  claims  of  the  alleged  creditors,  whose 
rights  the  federal  court  undertakes  to  ad- 
judicate, are  for  alleged  debts  contracted  in 
the  operation  of  the  state  dispensary,  and  the 
funds  out  of  which  that  court  is  attempting 
to  satisfy  them  were  derived  from  the  assets 
of  the  state  dispensary.  Therefore,  in  deter- 
mining whether  the  suits  in  the  federal  court 
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are  for  the  adjudication  of  the  state's  lia- 
bilities and  the  disposition  of  the  state's  prop- 
erty, and  so  not  cognizable  by  any  court,  it 
is  essential  to  ascertain  and  state  the  rela- 
tion the  state  dispensary  bore  to  the  state  of 
South  Carolina.    In  the  year  1802  this  state, 
by  act  of  the  General  Assembly,  entered  upon 
an  interesting  experiment  in  the  management 
of  the  liquor  traffic  by  taking  entire  charge  of 
the  business  and  making  it  a  state  monopoly. 
State  officers  were  designated  to  manage  the 
enterprise,  and  the  funds  necessary  for  its 
conduct  were  drawn  from  the  state  treasury. 
The  Board  of  Control,  consisting  of  the  Gov- 
ernor, the  Comptroller  General,  and  the  At- 
torney General,  was  clothed  with  the  power 
to  make  rules  and  regulations  for  its  man- 
agement   Subject  to  these  rules,  the  purchase 
of  liquors,  and  the  distribution  of  them  to  the 
subordinate    dispensaries,    was    Intrusted    to 
an  officer  called  a  commissioner.    The  busi- 
ness was  made  by  the  statute  as  essemtially  a 
part  of  the  government  as  the  management  of 
its  taxes  or  its  public  schools,  and  all  the  as- 
sets became  as  much  the  property  of  the  state 
as  its  asylums  and  other  public  Institutions,  or 
the  funds  in  the  vaults  of  the  treasury.    The 
act  was  vigorously  attacked  in  the  courts  as 
unconstitutional,  on  the  ground  that  the  con- 
duct of  such  a  business  was  not  within  the  po- 
lice power  of  the  state  and  was  entirely  with- 
out the  sphere  of  governmental  function.    The 
constitutionality  of  the  act,  in  so  far  as  it 
provided  for  the  state  to  own  all  the  liquor 
brought  into  the  state  for  sale  and  to  mo- 
nopolize the  sale  of  liquor  within  the  state, 
was  finally  established  by  the  Judgment  of 
this  court  in  State  v.  Aiken,  42  S.  C.  222,  20 
S.  E.  221,  26  li.  R.  A.  345,  and  subsequenUy 
by  the  Judgment  of  the  Supreme  Court  of  the 
United  States  in  Vance  v.  W.  A.  Vandercook 
Co.,  170  U.  S.  443,  18  Sup.  Ct  674,  42  L.  Ed. 
1100.    Subsequently,  the  following  provision 
was  Incorporated   into   the   Constitution  of 
1895  (article  8,  §  11):  •'The  General  Assembly 
may  license  persons  or  corporations  to  manu- 
facture and  sell  and  retail  alcoholic  liquors 
or  beverages  within  the  state   under  such 
rules  and  restrictions  as  it  deems  proper;  or 
the  General  Assembly  may  prohibit  the  manu- 
facture and  sale  and  retail  of  alcoholic  liq- 
uors and  beverages  within  the  state  and  may 
authorize  and  empower  state,  county  and  mu- 
nicipal officers,  all  or  either,  under  the  author, 
ity  and  in  the  name  of  the  state,  to  buy  in 
any  market  amd  retail  within  the  state  liq- 
uors  and   beverages   In   such   packages   and 
quantities,  under  such  rules  and  regulations 
as  it  deems  expedient."     Under  this  provi- 
sion of  the  Constitution,  a  new  dispensary 
statute  was  enacted  (22  St.  at  Large,  p.  123) 
changing  in  some  particulars  the  details  of 
the  original  dispensary  law,  but  retaining  in 
its  entirety  the  scheme  of  state  ownership 
and  control.     The  state  dispensary  and  all 
its  assets  acquired  under  this  statute  are  to 
be  regarded  the  property  of  the  state,  and 
the  debts  contracted  in  Its  lawful  manage- 


ment are  to  be  regarded  the  debts  of  the 
state,  not  only  by  virtue  of  the  Judgments  of 
highest  courts  of  the  land,  but  also  by  vir- 
tue of  the  express  declarations  of  the  Consti- 
tution of  the  state.  With  these  lights  before 
it,  this  court  held  in  State  v.  Farnum,  73  S. 
C.  165,  53  S.  E.  83,  that  the  state  dispensary 
was  as  much  a  part  of  the  state  government 
and  subject  to  as  full  legislative  investiga- 
tion and  control  as  the  state  treasury.  It  is 
nothing  to  the  purpose  to  say  the  liquor  trade 
should  not  have  been  made  an  integral  part 
of  the  state  government.  The  fact  is  it  was 
so  made.  Whether  as  such  part  of  the  state 
government  It  was  a  success  or  a  disastrous 
failure,  Is  a  question  for  political  discussion, 
quite  apart  from  this  controversy  as  to  its 
legal  status.  In  the  next  place,  it  is  to  be 
observed  the  statutes  nowhere  give  any  legal 
remedy  whatever  to  those  who  sold  liquor  to 
the  directors  of  the  state  dispensary  and 
thereby  became  creditors  of  the  state.  Such 
creditors  were  dependent  entirely  upon  the 
good  faith  of  the  state  to  discharge  its  obli- 
gations. 

This  brings  us  to  the  pivotal  question: 
Has  the  state,  in  closing  out  this  department 
of  the  government  in  the  form  in  which  it 
formerly  existed,  conferred  by  statute  upon 
creditors  the  right  to  sue  for  the  establish- 
ment and  collection  of  these  debts  due  from 
the  state,  and  by  statute  set  apart  the  public 
funds*  derived  from  the  disposition  of  its 
dispensary  assets  to  be^  subject  to  seizure 
and  final  disposition  under  Judicial  order? 
It  seems  hardly  necessary  to  say  there  is  no 
legal  requirement  that  the  state  shall  man- 
age its  financial  affairs  or  any  branch  of  them 
through  one  general  fiscal  agent  called  its 
treasurer,  or  tlirtt  its  funds  or  any  portion 
of  thein  should  be  kept  in  one  office  called 
its  treasury.  The  State  Treasurer  is  a  con- 
stitutional officer,  but  his  duties  and  powers 
depend  entirely  upon  the  will  of  the  Geneiial 
Assembly  of  the  state.  Presumably  the  state 
funds  are  in  his  hands,  but  the  General  As- 
sembly may  require  the  public  funds  or  any 
part  of  them  to  be  put  in  any  place  or  with 
any  person  it  sees  fit ;  and.  there  is  no  limit 
to  its  power  in  imposing  conditions  and 
conferring  discretion  on  its  fiscal  agents  as 
to  the  disbursements  of  these  funds  to  It? 
creditors.  When  a  discretion  is  conferred  by 
the  state,  no  court  can  supplant  the  agent  of 
the  state  and  substitute  for  his  discretion  its 
own  Judgment.  In  the  case  of  Buchanan  v. 
Alexander,  4  How.  (U.  S.)  20,  11  L.  Ed.  857. 
certain  boarding-house  keepers  attempted  to 
attach  wages  due  to  seamen  from  funds  Ip 
the  hands  of  the  purser  of  the  United  States 
frigate  Constitution.  The  court  said:  "Thp 
Important  question  is,  whether  the  money  ip 
the  hands  of  the  purser,  though  due  to  the 
seamen  for  wages,  was  attachable.  A  pur- 
ser, it  would  seem,  cannot  in  this  respect  be 
distinguished  from  any  other  disbursing  agent 
of  the  government.  If  the  creditors  of  these 
seamen  by  process  of  attachlnent  diver<  the 


932 


eO  SOUTHEASTBRN  BBPOBTEB. 


(S.C. 


public  money  from  Its  legitimate  and  ap- 
propriate object,  the  same  tiling  may  be  done 
as  regards  the  pay  of  our  officers  and  men 
of  the  army  and  navy,  and  also  in  every  other 
case  where  the  public  funds  may  be  placed 
in  the  hands  of  an  agent  for  disbursement. 
To  state  such  a  principle  is  to  refute  it  No 
government  can  sanction  it  At  all  times 
it  would  be  found  embarrassing,  and  under 
some  circumstances  it  might  be  fatal  to  the 
public  service.  The  funds  of  the  government 
are  specifically  appropriated  to  certain  na- 
tional objects,  and,  if  such  appropriations 
may  be  diverted  and  defeated  by  state  process 
or  otherwise,  the  functions  of  the  govern- 
ment may  be  suspended.  So  long  as  money 
remains  in  the  hands  of  a  disburshig  officer, 
it  is  as  much  the  money  of  the  United  States 
as  if  it  had  not  been  drawn  from  the  treas- 
ury. Until  paid  over  by  the  agent  of  the  gov- 
ernment to  the  person  entitled  to  it,  the  fund 
cannot,  in  any  legal  sense,  be  considered  a 
part  of  his  effects.  The  purser  Is  not  the 
debtor  of  the  seamen."  The  same  principle 
was  involved  and  decided  in  Oregon  v.  Hitch- 
cock, 202  U.  S.  00,  20  Snp.  Ct.  508,  50  L.  Ed. 
935;  Naganab  v.  Hitchcock,  202  U.  S.  473. 
26  Sup.  Ot.  667,  50  L.  Ed.  1113;  Lowry  v. 
Thompson,  25  S.  C.  424,  1  S.  E.  141 ;  Hop- 
kins V.  Clemson  College,  77  S.  C.  12,  67  S. 
E.  651. 

By  the  statute  of  16th  February.  1907  (25  St 
at  Large,  p.  1),  the  state  dispensary  was 
abolished,  and  the  i»unty  dispensary  system 
for  the  sale  of  liquor  under  state  authority 
was  established  in  its  stead.  On  the  same 
date  an  act  was  passed  entitled,  "An  act  to 
provide  for  the  disposition  of  all  property 
connected  with  the  state  dispensary  and  to 
wind  up  its  affairs."  25  St  at  Large,  p. 
835.  The  act  provides  for  the  appointment 
by  the  Governor  of  a  commission  composed  of 
five  members.  The  powers  and  duties  of 
this  commission,  stated  in  short  form,  were: 
To  close  out  the  entire  business  and  property 
of  the  state  dispensary,  except  the  real  es- 
tate, by  selling  the  assets,  collecting  debts 
due,  and  paying  from  the  sales  and  collec- 
tions all  just  liabilities  at  the  earliest  date 
practicable;  to  sell  the  liquors  on  hand  to 
the  county  dispensaries  if  it  saw  proper,  but 
to  no  other  person  in  the  state;  to  return 
Hquors  illegally  bought  and  to  determine  the 
lejfallty  of  **sald  purchases"  by  investigating 
fully  the  circumstances  surrounding  all  con- 
tracts for  liquor;  "^to  employ  such  as- 
sistant counsel  as  may  be  approved  by  the 
Attorney  General,  and  such  expert  account- 
ants and  stenographers,  and  any  other  per- 
son or  persons  the  commission  may  deem 
necessary,  for  the  ascertainment  of  any  fact 
or  facts  connected  with  said  state  dispensary 
and  Its  management  or  control  at  any  time 
in  the  past,  and  to  take  testimony  either 
within  or  without  the  state;"  to  pay  to  the 
State  Treasurer,  after  deducting  expenses, 
**all  surplus  funds,  after  paying  all  liabili- 
ties";   to  "submit  to  the  Governor  at  the 


earliest  day  practicable,  a  complete  inventory 
of  all   property  received  by  them,   with   a 
statement  of  the  liabilities  of  the  state  dis- 
pensary, and  as  soon  "as  the  affairs  are  liqui- 
dated, a  report  in  full  of  their  actions  and 
doings."    By  the  last  section  of  the  act  it 
was  provided  *'that  the  said  commission  shall 
have  full  power  and  authority  to  investigate 
the  pa'st  conduct  of  the  affairs  of  the  dis- 
pensary, and  all.  the  power  and  authority 
conferred  upon  the  committee  appointed  to 
investigate  the  affairs  of  the  dispensary  as 
prescribed  by  an  act  to  provide  for  the  in- 
vestigation of  the  dispensary,  approved  24th 
of  January,  A.  D.  1906  [25  St  at  Large,  p. 
334],  be,  and  hereby  is,  conferred  upon  the 
commission  provided  for  under  this  act ;  pro- 
vided, that  for  the  purpose  of  investigation 
of  the  affairs  of  the  dispensary  as  herein  pro- 
vided, each  and  every  member  of  said  com- 
mission be  and  hereby  is  authorized  and  em- 
powered, separately  and  individually  or  col- 
lectively to  exercise  the  power  and  authority 
herein  conferred   upon   the   whole   commis- 
sion."   This  last  section  is  of  prime  impor- 
tance, because  the  act  conferred  upon  the 
commission  the  same  authority  as  was  con- 
ferred on  the  investigating  committee  acting 
under  the  statute  of  the  24th  of  January. 
1906;   and  by  that  statute  was  conferred  on 
the  committee  this  power:  •'That  said  commit- 
tee be,  and  they  are  hereby,  authorized  and 
directed  to  order  the  commissioner  of  the  stato 
dispensary  to  withhold  the  payment  of  any 
claims  against  the  state  dispensary  or  any 
officer  thereof  or  the  claims  of  any  creditor 
against  the  said  state  dispensary  or  any  of 
its  officers,  which  they  may  deem  advisable; 
until  same  is  duly  proved  by  the  production 
of  the  books  of  original  entry  and  all  docu- 
ments  and   correspondence    relating   to    all 
their  transactions  with  the  state  dispensary, 
and  to  require  the  person  or  persons  in  cus- 
tody or  possession  of  said  books,  documents, 
papers   and  correspondence  to  produce  the 
same  before  the  said  committee  in  person  and 
when  such  proof  has  been  submitted  to  and 
approved  by  the  said  committee  and  the  State 
Treasurer  is  hereby  forbidden  to  pay  such 
claims  upon  written  notice  from  the  chair- 
man  of  said   committee."    Comparing   this 
statute  with  the  previous  dispensary  legisla- 
tion, it  is  perfectly  obvious  this  commission 
had  conferred  on  it  a  discretion  in  the  as- 
certainment and  payment  of  claims  against 
the  state  from  funds  in  their  hands  from  liq- 
uor sold  and  accounts  collected  in  winding 
up  the  state  dispensary  at  least  equal  to  that 
which  had  been  conferred  on  the  directors  of 
the  state  dispensary  when  the  state's  liquor 
business  was  in  operation.    The  previous  dis- 
pensary statutes  clearly  contemplated  that 
the  directors  should  buy  liquor  and  pay  Just 
claims  for  Its  price  from  the  proceeds  of  its 
sale.   Yet  we  venture  to  think  no  court  would 
have  entertained  for  a  moment  a  suit  by 
creditors  looking  to  judicial  interference  with 
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tbe  discretion  of  those  directors  in  determin- 
ing the  just  debts  of  the  state  for  purchases 
of  liquor,  and  to  the  Judicial  administration 
by  injunction  or  receiyership  of  the  funds  in 
their  hands.  There  is  not  the  slightest  suggest 
tion  in  this  statute  of  consent  to  the  sub- 
mission of  the  Justness  of  the  claims  against 
the  state  to  the  adjudication  of  any  court 
or  to  the  transference  of  these  public  funds 
to  a  court  for  administration.  On  the  con- 
trary, the  only  method  provided  in  the  stat- 
ute for  the  separation  of  the  Just  from  the 
unjust  claims  was  the  investigation  into  them 
by  the  commission  itself.  The  language  of 
the  statute  plainly  contemplates  the  appoint- 
ment of  a  commission  of  discreet  business 
men  for  the  purpose  of  representing  to  the 
fullest  extent  the  state,  as  its  officers  in  clos- 
ing out  its  liquor  business,  in  taking  charge 
of  its  funds,  in  investigating  the  conduct  of 
the  business  with  a  view  to  ascertaining  and 
deciding  for  the  state  what  were  Just  claims, 
and  paying  them  from  the  funds  realized 
from  the  business.  The  extent  of  the  investiga- 
tion and  the  degree  of  proof  required  were 
left  to  the  discretion  of  the  commission.  That 
this  was  the  scope  and  meaning  of  the  statute 
is  made  still  more  manifest  when  it  is  con- 
sidered that  charges  of  outrageous  fraud,  not 
only  against  the  state's  officers  having  charge 
of  its  liquor  business,  but  also  against  those 
who  had  sold  liquor  to  the  state  and  were 
making  claims  against  it,  were  receiving  most 
anxiouA  consideration  by  the  General  As- 
sembly. 

The  statutes  and  resolutions  passed  by  the 
General  Assembly,  which  immediately  pre- 
ceded the  act  providing  for  the  appointment 
of  this  commission,  show  the  persistent  pur- 
pose and  well  defined  public  policy  to  use  to 
the  utmost  the  sovereign  power  of  the  state 
in  the  investigation  of  these  charges,  and  in 
separating  Just  from  fraudulent  claims.  The 
presumption  is  exceedingly  strong  againat  a 
legislative  intention  to  suddenly  abandon  this 
purpose  and  policy  and  strip  the  state  of  its 
sovereign  right  to  decide  for  itself  what  in 
Justice  and  good  faith  it  was  called  on  to  do 
in  respect  to  the  claims  against  it 

The  statute  seems  plain  in  itself,  but  when 
viewed  in  the  light  of  these  conditions,  we 
do  not  see  how  a  doubt  can  remain  that  it 
is  to  be  construed  as  providing  a  method  of 
safeguarding  the  rights  of  the  state,  uncov- 
ering frauds  against  it,  and  providing  for  the 
ascertainment,  determination,  and  payment 
of  the  true  debt  of  the  state  in  the  premises 
by  the  commission,  which  was  invested  with 
full  responsibility  and  discretion  to  the  ac- 
complishment of  these  ends,  subject  to  no  in- 
terference except  that  of  the  General  Assem- 
bly itself.  With  this  discretion  lodged  in 
the  commission,  it  became  the  representative 
of  the  state  with  respect  to  the  matter  in  its 
charge,  and  a  suit  brought  against  it  for 
any  purpose  was,  in  effect,  a  suit  against  the 
state.  This  principle  is  thus  stated  in  Board 
of  Liquidation  v.  McCk)mb,  92  U.  S.  631,  23 


L.  Bd.  623:  "The  objections  to  proceeding 
against  state  officers  by  mandamus  or  in- 
junction are,  first,  that  it  is  ta  effect  proceed- 
ing against  the  state  itself;  and,  secondly, 
that  it  interferes  with  the  official  discretion 
vested  in  the  officers.  It  is  conceded  that 
neither  of  these  things  can  be  done.  A 
state,  without  its  consent,  cannot  be  sued  by 
an  individual;  and  a  court  cannot  substi- 
tute its  own  discretion  for  that  of  executive 
officers,  in  matters  belonging  to  the  proper 
Jurisdiction  of  the  latter.  But  it  has  been 
well  settled  that  when  a  plain  official  duty 
requiring  no  exercise  of  discretion  is  to  be 
performed  and  performance  is  refused,  any 
person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  com- 
pel its  performance;  and,  when  such  duty  is 
threatened  to  be  violated  by  some  positive 
official  act,  any  person  who  will  sustain  per- 
sonal injury  thereby,  for  which  adequate 
compensation  cannot  be  had  at  law,  may  have 
an  injunction  to  prevent  it."  After  quoting 
this  language  with  approval,  in  Cunningham 
V.  Macon,  etc.,  R.  R.  Co.,  109  U.  S.  446,  3 
Sup.  Ct  292,  27  L.  Ed.  995,  Justice  Miller 
said:  "It  is  believed  that  this  if  as  far  as 
this  court  has  gone  in  granting  relief  in  this 
class  of  cases."  Ex  parte  Ayers,  123  U.  S. 
443,  8  Sup.  Ct  164,  31  L.  Ed.  216;  Wilson  v. 
Exposition  Commission,  133  Iowa,  586,  110 
N.  W.  1045;  Davis  v.  Mortensen,  69  Neb. 
876,  95  N.  W.  831 ;  Cope  v.  Hastings,  183  Pa. 
300,  38  Atl.  717;  Chemical  Company  v.  State 
Board  of  Agriculture,  111  N.  C.  135,  15  S. 
B.  1032. 

While  in  Pennoyer  v.  McConnaughy,  140 
U.  S.  1,  11  Sup.  Ct  699,  35  L.  Ed.  363,  it 
was  held  the  court  had  Jurisdiction  to  enjoin 
state  officers  from  sacrificing  private  rights 
under  an  unconstitutional  act  of  a  state 
Legislature,  yet  the  court  recognized  the 
rule  laid  down  in  Board  of  Liquidation  v. 
McComb,  supra,  that  a  court  has  no  Juris- 
diction to  entertain  a  suit  to  override  the 
discretion  vested  in  state  officers  by  a  valid 
statute. 

The  Supreme  Court  of  the  United  States 
has  laid  down  in  a  number  of  cases  these 
propositions  in  substance,  namely,  that  a 
suit  may  be  maintained  (1)  to  protect  private 
rights  by  requiring  state  officers  to  perform 
a  plain  ministerial   duty  imposed   by   law; 

(2)  to  protect  private  rights  against  the 
wrongs  of  state  officers  undertaking  to  act 
under  statutes  void  because  unconstitutional ; 

(3)  to  protect  private  rights  against  wrong 
which  state  officers  may  inflict  in  going  be- 
yond the  duty  imposed  on  them,  or  rights 
granted  to  them  by  valid  state  legislation. 
In  all  of  these  cases,  the  view  taken  by  the 
court  is  that  the  officer  caimot  claim  the 
protection  of  state  authority  because  his  vi- 
olation of  private  right  is  due  either  to  his 
action  without  any  authority  of  state  law, 
or  to  his  refusal  to  obey  and  recognize  the 
state  law,  and,  therefore,  in  such  cases  the 
state  is  not  behind  him.    The  authorities  on 
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this  subject  are  collated  in  Reagan  ▼.  Farm- 
era'  L.  &  T.  Company,  154  U.  S.  363,  14  Sup. 
Ct.  1047,  38  L.  Ed.  1014,  in  Tlndall  y.  Wesley, 
167  U.  S.  204,  17  Sup.  Ot  770,  42  L.  Ed.  137, 
and  other  cases. 

Under  these  cases,  if  the  state  by  statute 
places  a  definite  sum  of  money  or  other  prop- 
erty in  the  hands  of  an  officer  with  the  direc- 
tion to  pay  or  deliver  it  to  particular  per- 
sons upon  their  doing  a  particular  thing, 
lodging  no  discretion  in  the  officer,  the  of- 
ficer is  a  naked  trustee  of  the  money  or  other 
property,  and,  upon  the  designated  persons 
doing  the  particular  thing  required  by  stat- 
ute, the  duty  of  the  officer  to  pay  over  the 
money  or  deliver  the  property  is  purely  min- 
isterial. In  failing  to  discharge  the  trust 
by  payment  or  delivery,  he  does  not  repre- 
sent the  state,  and  can  claim  no  protection 
through  it  On  the  contrary,  in  such  failure, 
he  acts  in  defiance  of  the  state  authority, 
and  compliance  with  the  state's  mandate  may 
always  be  enforced  by  Judicial  process. 
Such  cases  were  McKee  v.  Lamon,  159  U.  S. 
317,  16  Sup.  Ct  11,  40  L.  Ed.  165,  and  Rol- 
ston  V.  Crittenden,  120  U.  S;  390,  7  Sup.  Ct 
590,  30  L.%:d.  721. 

The  latter  case  is  mainly  relied  on  to  sup- 
port the  Jurisdiction  of  the  federal  court  in 
this  matter,  but  it  is  entirely  different  A 
statute  of  Missouri  required  certain  state 
officers  therein  named  to  assign  certain  liens 
on  the  Hannibal  &  St  Joseph  Railroad  Com- 
pany to  certain  trustees  upon  their  payment 
into  the  state  treasury  of  a  sum  of  money 
equal  in  amount  **to  all  indebtedness  due  or 
owing  by  said  company  to  the  state,  and  all 
liabilities  incurred  by  the  state,  by  reason 
of  having  Issued  her  bonds  and  loaned  the 
same  to  said  company  as  a  loan  ot  the  credit 
of  the  state,  together  with  all  interest  that 
has  and  may  at  the  time  when  such  payment 
shall  be  made  have  accrued  and  remain 
unpaid  by  said  company  and  such  fact  shall 
have  been  certified  to  the  Governor  of  the 
state  by  the  Treasurer."  In  making  and  re- 
ceiving payment  the  trustees  and  the  state 
officers  differed  as  to  the  amount  of  inter- 
est which  the  statute  required  to  be  paid. 
The  dispute  was  not  as  to  what  the  officers 
had  the  discretion  to  receive  in  satisfaction 
of  the  obligation  to  the  state — for  they  had 
no  discretion — but  as  to  what,  under  the  true 
construction  of  the  statute,  they  were  re- 
quired to  receive  as  a  pure  ministerial  duty. 
On  this  ground,  as  will  clearly  appear  from 
the  report  of  the  case,  the  court  entertained 
the  suit  to  enjoin  the  enforcement  by  the 
officers  of  what  they  alleged  to  be  an  unpaid 
debt  of  the  state,  which  the  trustees  alleged 
had  been  paid  as  required  by  statute.  The 
Jurisdiction  rested  on  the  ground  that  the 
state  officers  could  not  protect  themselves  be- 
hind the  state  from  being  required  to  per- 
form the  ministerial  duty  which  the  state  by 
its  statute  had  required  of  them,  and  which 
they  had  refused  to  perform  in  opposition  to 
the  state's  command.     Chief  Justice  Waite 


thus  tersely  states  the  ground  of  the  deci- 
sion: "It  is  next  contended  that  tliis  suit 
cannot  be  maintained  because  it  is  in  its 
effect  a  suit  against  the  state,  which  is  pro- 
hibited by  the  eleventh  amendment  of  the 
Constitution  of  the  United  States,  and  Louis- 
iana V.  Jumel,  107  U.  S.  711,  2  Sup.  Ct  128, 
27  L.  Ed.  448,  is  cited  in  support  of  this  posi- 
tion. But  this  case  is  entirely  different  from 
that  There  the  effort  was  to  compel  a  state 
officer  to  do  what  a  statute  prohibited  him 
from  doing.  Here  the  suit  is  to  get  a  state 
officer  to  do  what  a  statute  requires  of  him. 
The  litigation  is  with  the  officer,  not  the 
state.  The  law  makes  it  his  duty  to  assign 
the  liens  in  question  to  the  trustees  when 
they  make  a  certain  payment  The  trustees 
claim  they  have  made  the  payment  the  offi- 
cer says  they  have  not,  and  there  Is  no  con- 
troversy about  his  duty  if  they  have.  The 
only  inquiry  is,  therefore,  as  to  the  fact  of 
the  payment  according  to  the  requirements  of 
the  law.  If  it  has  been  made,  the  trustees 
are  entitled  to  their  decree." 

The  present  case  falls  clearly  within  the 
principle  laid  down  in  Louisiana  v.  Jumel, 
107  U.  a  711,  2  Sup.  Ct  128,  27  L.  Ed.  448, 
and  other  authorities  above  cited,  and  is  not 
embraced  in  the  distinction  made  in  the  Rols- 
ton  Case.  Neither  In  the  latter  case  nor  any 
other  is  the  principle  questioned  that  where 
discretion  is  conferred  on  the  officer  to  act 
for  the  state  in  the  ascertainment  of  its 
debt,  or  in  any  other  matter  within  its  sphere 
of  action,  he^is  responsible  to  the  state  alone, 
and  a  suit  against  him  with  respect  to  such 
discretion  is  a  suit  against  the  state. 

We  are  not  careful  to  inquire  whether  the 
discretion  lodged  in  the  commission  is  the 
discretion  of  Judicial  or  executive  officers, 
for  the  Supreme  Court  of  the  United  States 
rests  its  conclusion  that  no  court  can  disturb 
the  discretion  with  which  the  state  has  in- 
vested its  officers  or  agents  upon  no  such 
distinction.  But  if  the  distinction  be  essen- 
tial, it  has  been  held  in  numerous  cases  in 
this  state,  from  Richland  v.  Miller,  16  S.  C. 
236,  to  Lockwood  v.  Adams,  63  S.  C.  191,  41 
S.  E.  82,  that  the  county  board  of  commis- 
sioners, a  board  whose  statutory  duty  is 
to  investigate  and  approve  claims  against  the 
county,  in  performing  this  duty  exercises  a 
Judicial  function.  This  Dispensary  Commis- 
sion, though  having  only  temporary  existence, 
la  charged  by  statute  with  precisely  the  same 
duty  with  respect  to  the  claims  against  the 
state  on  account  of  the  dispensary;  and  by 
parity  of  reasoning  their  discretion  is  a  ju- 
dicial discretion,  and  their  action  with  re- 
spect to  validity  of  the  claims,  Judicial  action ; 
and  we  so  hold. 

The  state  has  a  right  to  lay  down  any  con- 
dition, however  hard  or  arbitrary,  it  may 
choose,  with  which  its  creditors  must  com- 
ply as  a  condition  of  payment  of  their  de- 
mands. No  court  has  a  right  to  abate  one 
Jot  or  tittle  of  such  condition.  There  is  no 
ground  to  say  that  the  condition  that  the 
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creditor  shall  abide  the  finding  of  any  person 
designated  by  the  state  to  act  for  It  in  ascer- 
taining the  validity  of  his  claim  is  an  excep- 
tion to  this  principle. 

Not  only  was  discretion  imposed  on  the  com- 
mission in  ascertaining  the  fraudulent  and 
bona  fide  claims  against  the  state,  but  the  state 
itself  has  a  very  large  Interest  in  the  $800,000 
in  its  hands.  The  doctrine  recognized  and  ap- 
plied by  the  Supreme  Court  of  the  United 
States  and  all  courts  is  thus  stated  by  Justice 
Lamar  in  Pennoyer  v.  McConnaughy,  supra: 
**The  court  will  look  behind  and  through  the 
nominal  parties  to  the  record  to  ascertain  who 
are  the  real  parties  to  the  suit"  In  re  Ayers, 
123  U.  S.  443,  8  Sup.  Ct.  164,  31  L.  Ed.  216; 
New  Hampshire  v.  Louisiana,  108  U.  S.  76, 
2  Sup.  Ct  176,  27  L.  Ed.  656.  In  this  case 
it  Is  not  necessary  to  look  behind  the  record, 
for  the  record  In  the  federal  court  and  this 
court  shows  beyond  dispute  the  state's  in- 
terest to  be  vitally  Involved  in  the  suits 
brought  in  the  federal  court.  That  Interest 
is  not  only  Its  obligation  as  a  government  to 
protect  itself  against  fraudulent  claims,  but 
the  surplus  over  Just  debts  is  to  be  paid  by 
the  commission  into  the  treasury  of  the  state 
for  the  use  of  tfie  state.  That  the  state  is  a 
necessary  party  to  any  suit  affecting  the 
funds  Is  self-evident  for  surely  it  is  entitled 
to  be  heard  in  the  adjudication  of  what  are 
fraudulent  claims  against  it  and  how  much 
surplus  Is  to  remain  for  its  use.  It  is  no -an- 
swer to  say  the  state  will  not  be  bound  by  the 
proceedings  and  judgment  in  th^  federal  court, 
for  the  court  Is  undertaking  to  control  and 
dispose  of  the  public  funds  in  the  hands  of 
the  state  officers,  and  when  the  funds  leave 
the  hands  of  the  state  officers,  and  are  dispos- 
ed of  under  the  order  of  the  court  there  will 
be  nothing  to  which  any  right  of  the  state 
can  attach. 

Lastly,  let  It  be  assumed  for  the  moment 
contrary  to  our  conclusion,  that  the  state  by 
the  statute  of  24th  of  February,  1907,  creat- 
ing the  commission,  did  consent  that  those 
who  held  claims  against  It  on  account  of  the 
dispensary  should  have  their  claims  adjudi- 
cated by  the  courts  and  the  state  dispensary 
assets  administered  by  the  courts  and  applied 
to  the  claims  so  adjudicated.  This  would 
not  alter  the  result  for  it  is  obvious,  if  any 
such  consent  was  ever  given,  It  was  with- 
drawn by  the  amendment  of  24th  February, 
1908,  wherein  it  is  provided:  "That  said 
commission  Is  hereby  declared  to  possess  full 
'  powers  to  pass  upon,  fix  and  determine  all 
claims  against  the  state,  growing  out  of  deal- 
ings with  the  dispensary.  And  to  pay  for  the 
state  any  and  all  just  claims  which  have 
been  submitted  to  and  determined  by  it  and 
no  other,  out  of  the  assets  of  the  dispensary 
which  have  or  may  hereafter  be  collected  by 
said  Dispensary  Commission:  provided,  that 
each  and  every  person,  firm  or  corporation 
presenting  a  claim  or  claims  to  said  commis- 
sion, shall  have  the  right  to  appeal  to  the 
Supreme  Court  as  in  cases  at  law:   provid- 


ed, further  that  notice  of  intention  to  appeal 
shall  be  served  upon  said  commission  within 
ten  days  of  rendition  of  judgment  by  the  said 
commission,  and  the  practice  in  taking  all 
steps  in  perfecting  the  appeal  shall  conform 
to  the  practice  in  other  appeals  to  the  Su- 
preme Court.  That  no  funds  arising  from 
the  sale  of  the  assets  of  the  former  state 
dispensary,  or  from  the  collection  of  debts 
due  the  dispensary  or  moneys  delivered  by 
the  State  Treasurer  to  said  commission  shall 
be  paid  out  for  any  purpose  or  to  any  person 
whatsoever,  except  upon  the  check  of  the 
chairman  of  said  commission,  countersigned 
by  the  treasurer  of  the  state  of  South  Caro- 
lina. And  the  Treasurer  of  the  state  of 
South  Carolina  shall  countersign  such  checks 
as  may  be  presented  by  the  chairman  of  said 
commission  only  upon  presentation  of  the 
same,  together  with  a  certificate  of  said  com- 
mission or  a  majority  thereof,  which  certifi- 
cate shall  show:  That  the  said  check  is  is- 
sued in  payment  of  some  expense  provided 
for  by  statute,  or  necessarily  incident  for  clos- 
ing up  the  affairs  of  the  dispensary,  or  for 
services  rendered  said  commission  in  closing 
up  the  affairs  of  said  dispensary,  or  contract- 
ed for  in  accordance  with  law  by  said  State 
Dispensary  Commission,  or  that  It  is  in  pay- 
ment of  the  claim  of  the  creditor  which  had 
been  adjudged  by  said  commission  to  be  due 
and  upon  such  adjudication  ordered  paid." 
This  amendment  in  the  clearest  terms  pro- 
vides an  exclusive  condition  to  the  recogni- 
tion and  payment  of  claims  against  the  state 
on  account  of  the  operation  of  the  state  dis- 
pensary, namely,  that  such  claims  shall  be 
judicially  examined,  and  adjudicated  by  the 
commission.  Consent  of  a  state  that  it  may 
be  sued  is  not  a  contract  and  can  be  repeal- 
ed or  modified  at  any  time  at  the  discretion 
of  the  state,  even  after  suit  has  been  com- 
menced ;  and  when  the  consent  to  the  adjust- 
ment of  claims  against  It  by  suit  is  with- 
drawn by  the  state,  the  jurisdiction  of  the 
court  in  which  the  case  Is  pending  Is  at  an 
end,  and  the  suit  falls  to  the  ground.  Beers 
V.  Arkansas,  61  U.  S.  527,  15  L.  Ed.  991; 
Ex  parte  Ayers,  123  U.  S.  443,  8  Sup.  Ct  164, 
31  L.  Ed.  216;  Hans  v.  Louisiana,  134  U, 
S.  1,  10  Sup.  Ct  504,  33  L.  Ed.  842.  It  fol- 
lows, therefore,  if  the  federal  court  had  ju- 
risdiction under  the  original  statute,  it  came 
to  an  end  upon  the  enactment  of  the  statute 
of  the  24th  February,  1908. 

The  cases  where  states  have  held  stock  in 
banks  along  with  others  or  as  sole  stockhold- 
ers are  so  far  apart  from  this  case  that  only 
one  remark  need  be  made  as  to  them.  In 
such  case  the  bank  is  not  a  department  of 
the  state  government  as  the  dispensary  was, 
but  a  corporate  entity  entirely  apart  from 
the  state.  The  state  has  no  right  whatever 
to  the  bank's  funds  until  the  bank's  debts  are 
paid,  and  It  can  confer  no  more  right  to 
convert  them  than  can  any  other  stockkholder. 
Therefore,  any  officer  of  the  state  undertak- 
ing to  hold  the  funds  of  a  bank  against  the 
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bank  or  its  creditors  does  so,  not  in  accord- 
ance with  the  law,  but  in  defiance  of  law. 
He  cannot  derive  authority  from  the  state 
for  such  conversion,  because  the  state  can 
have  no  such  authority  to  confer.  Baring  y. 
Dabney,  19  Wall.  (U.  S.)  1.  22  L.  Ed.  90; 
State  V.  Bank  of  the  State,  1  S.  C.  68 ;  Our^ 
ran  v.  State  Bank  of  Arkansas,  15  llow.  (C 
S.)  304,  14  Ll  Ed.  705. 

It  may  be,  under  the  principles  which  we 
have  stated,  after  the  commission  has  perform- 
ed the  duty  imposed  and  exercised  the  discre- 
tion conferred  by  the  state  by  examining  into 
and  deciding  on  the  validity  of  a  particular 
claim,  the  payment  of  that  claim  from. the 
funds  in  its  hands  would  be  a  ministerial  act 
which  it  could  be  compelled  to  perform  by  a 
mandamus  or  other  appropriate  remedy.  That 
point  is  not  before  us.  We  hold  that  the 
state  has  not  consented  that  any  court  should 
adjudicate  the  debt  set  up  against  it  for  liq- 
uor sold  to  it,  nor  has  it  consented  that  $800,- 
000  of  its  public  funds  held  by  its  fiscal  offi- 
cers shall  be  administered  by  any  court,  and 
hence  the  federal  court  had  no  Jurisdiction 
to  pass  the  order  restraining  the  respondents 
from  paying  out  such  funds.  The  order  of 
injunction  of  the  federal  court, .  therefore, 
afl^ords  no  legal  protection  to  the  defendants, 
and  their  return  is  adjudged  insufficient 

The  Judgment  of  this  court  is  that  the  pe- 
titioners are  entitled  to  a  writ  of  mandamus 
from  this  court  requiring  the  respondents, 
constituting  the  State  Dispensary  Commis- 
sion, to  pay  from  the  funds  in  their  hands 
to  the  State  Treasurer  the  sum  of  $15*000 
for  the  use  of  the  Attorney  General,  as  pro- 
vided by  the  statutes  of  the  state  approved 
24th  of  February,  1908.  It  is  a  well-recognized 
principle,  however,  that  the  United  States 
Supreme  Ck)urt  itself  follows  the  decision  of 
the  state  Supreme  Court  in  the  construction 
of  state  Constitutions  and  statutes,  and  of 
course  this  rule  is  binding  upon  ^he  Circuit 
Court  of  the  United  States.  This  court  will 
not,  therefore,  assume  that  the  construction 
which  it  has  placed  upon  the  state  Consti- 
tution and  the  statutes  In  question  will  be 
disregarded  by  the  federal  court 

The  issuing  of  the  peremptory  writ  of  man- 
damus is  therefore  left  in  abeyance  until  the 
further  order  of  this  court 


(80  S.  C.  865) 

GBRATY  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.    March  18, 
1908.) 

Railboads  —  Sebvice  of  Pbocess  —  Foreign 
Corporation— •  'Domestic  Corporation . " 
Under  Civ.  Code  1902,  S  1791,  providing 
that  every  railroad  organized  outside  of  the  state, 
desirous  to  do  business  in  the  state,  shall  file 
certain  papers  with  the  Secretary  of  State,  and 
pay  a  certain  fee,  a  foreign  railroad  corporation, 
filing  a  copy  of  its  charter  granted  in  another 
state,  with  the  Secretary  of  State,  becomes  a 
domestic  corporation,  subject  to  service  of  sum- 
mons as  sach. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3^  p.  2165.] 


Appeal  from  Common  Pleas  Circuit  Court  of 
Charleston  County;  Ernest  Gary,  Judge. 

Action  by  W.  C.  Geraty  against  the  Alantic 
Coast  Lrine  Railroad  Company.  From  an  oi^ 
der  denying  a  motion  to  set  aside  the  service 
of  summons,  defendant  appeals.    Affirmed. 

The  order  referred  to  is  as  follows: 

"The  defendant  made  a  motion  before  me 
to  set  aside  the  service  of  the  summons  here- 
in, on  the  ground  that  the  defendant  Is  not  a 
corporation,  organized  under  the  laws  of  the 
state  of  South  Carolina,  as  alleged  in  the 
complaint 

"The  view  which  I  take  of  the  question  In- 
volved renders  unnecessary  the  consideration 
of  the  numerous  phases  of  the  law  discussed 
by  counsel. 

"Article  9,  S  8,  of  the  Constitution  of  South 
Carolina,  is  as  follows:  *Tbe  General  As- 
sembly shall  not  grant  to  any  foreign  corpora- 
tion or  association  a  license  to  build,  operate, 
or  lease  any  railroad  in  ttiis  state;  but  in  all 
cases  where  a  railroad  Is  to  be  bnilt  or  oper- 
ated, or  is  now  being  operated  in  tills  state, 
and  the  same  shall  be  partly  Jn  this  state  and 
partly  in  another  state,  or  in  other  states,  the 
owners  or  projectors  thereof,  shall  first  be- 
come incorporated  under  the  laws  of  this 
state;  nor  shall  any  foreign  corporation  or 
association  lease  or  operate  any  railroad  in 
this  state,  or  purchase  the  same  or  any  inter- 
est, therein.  Consolidation  of  any  railroad 
lines  and  corporations  in  this  state  with  others 
shall  be  allowed  only  where  the  consolidated 
company  shall  become  a  domestic  corporation 
of  this  state.  No  general  or  special  law  shall 
ever  be  passed  for  the  benefit  of  any  foreign 
corporation,^  operating  a  railroad  under  an 
existing  license  of  this  state,  or  under  any 
existing  lease,  and  no  grant  of  any  right  or 
privilege,  and  no  exemption  from  any  burden 
shall  he  made,  to  any  such  foreign  corpora- 
tion, except  upon  the  condition,  that  the 
owners  or  stockholders  thereof  shall  first  or- 
ganize a  corporation  In  this  state,  under  the 
laws  thereof,  and  shall  thereafter  operate  and 
manage  the  same  and  the  business  thereof, 
under  said  domestic  charter.' 

"The  Atlantic  Coast  Line  Railroad  Com- 
pany (which  was  incorporated  under  the  laws 
of.  Virginia)  and  the  Savannah,  Florida  & 
Western  RaUway  Company*  entered  Into  ar- 
ticles of  agreement,  for  the  consolidation  and 
merger  of  the  said  companies,  and  the  said 
articles  of  agreement  were  confirmed,  by  the 
stockholders  of  each  of  said  companies,  at 
separate  meetings  held  in  pursuance  of  law 
and  after  due  notice.  The  stockholders  ol 
each  of  said  companies,  at  their  respective 
meetings  adopted  a  resolution:  'That  the  state 
of  South  Carolina  be  requested  to  issue  to 
Henry  Walters,  Warren  Q.  Elliott,  James  J. 
Lucas,  and  Christopher  S.  Gadsden,  and  such 
other  persons  as  may  be;  or  hereafter  may  be- 
come associated  with  them  as  the  owners  and 
stockholders  of  the  merged,  united  and  con- 
solidated  company   and  their   successors,   a 
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charter,  as  a  merged,  united  and  consolidated 
body,  politic  and  corporate,  In  perpetuity,  un- 
der the  name  of  the  Atlantic  Coaet  Line  Rail- 
road Company,  having,  possessing,  holding  and 
enjoying,  each,  every,  and  all  of  the  rights^ 
powers,  privileges,  immunities  and  franchises 
of  every  nature  whatsoever,  set  forth  in  such 
articles  of  agreement  and  consolidation,  and 
each,  and  every,  and  all  of  the  rights,  powers, 
privileges,  Immunities  and  franchises  of  every 
nature  whatsoever  granted  .to,  held,  possessed, 
or  enjoyed  by  each  of  the  constituent  corpora- 
tions, merging,  uniting  and  consolidating  into 
the  Atlantic  Coast  Line  Railroad  Company, 
not  In  conflict  with  the  terms  and  provisions 
of  said  articles  of  agreement  and  consolida- 
tion.' These  facts  are  set  forth  in  the  certifi- 
cates of  the  secretaries  of  said  companies, 
filed  with  the  Secretary  of  State,  when  appli- 
cation was  made  for  a  charter,  embodying  the 
foregoing  provisions,  which  was  duly  issued 
by  t]ie  Secretary  of  State  on  the  13th  of  May, 
1902. 

"Chapter  44  of  the  Code  of  Laws  of  1902  sets 
forth  the  conditions  upon  which  foreign  cor- 
porations are  permitted  to  do  business  in  this 
state.  Section  1793  of  said  chapter  provides 
that:  •When  a  foreign  corporation  complies 
with  the  provisions  and  requirements  of  this 
chapter,  it  shall  ipso  facto  become  a  domestic 
corporation,  and  shall  enjoy  the  rights  and 
be  subject  to  the  liabilities  of  such  domestic 
corporations;  it  may  sue  and  be  sued  in  the 
courts  of  this  state,  and  shall  be  subject  to 
the  jurisdiction  of  this  st^te,  as  fully  as  if  it 
were  originally  created,  under  the  laws  of 
the  state  of  South  Carolina/  Section  1794 
makes  it  unlawful  for  any  foreign  corporation 
to  do  business  or  attempt  to  do  business  in 
this  state,  without  first  having  complied  with 
the  requirements  of  said  chapter,  and  provides 
a  punishment  for  violation  of  said  provisions.  . 

"It  Is  not  denied  that  the  defendant  Is 
operating  its  road  in  this  state.  In  13  Enc.  of 
Law,  805,  it  is  said:  *When  a  foreign  corpora- 
tion avails  itself  of  the  privilege  of  doing 
business  in  a  state,  whose  laws  authorize  it 
to  be  sued  there,  by  service  of  process  on 
an  agent,  its  assent  to  such  service  will  be 
implied.  It  waives  the  right  to  object  to  the 
mode  of  service  of  process,  which  the  state 
law  authorizes.  The  fact  that  it  has  not 
complied  with  a  state  law  requiring  it  to 
appoint  and  designate  an  agent  for  service  of 
process  is  wholly  Immaterial.  It  Is  estopped 
by  its  action  from  denying  that  it  has  com- 
plied with  this  requirement.'  The  defend- 
ant is  therefore  estopped  from  contending 
that  it  is  not  a  domestic  corporation,  for,  if 
It  is  not  then  the  operation  of  its  railroad 
In  this  state  is  unlawful.  Public  policy  de- 
mands that  the  defendant,  under  these  circum- 
stances, should  be  regarded  as  a  domestic 
corporation.  Prom  the  fact  that  it  is  doing 
business  in  this  state  the  presumption  arises 
that  it  has  complied  with  the  conditions  upon 
which   It  was   lawful   for  it   to   operate   its 


ralhx)ad.     1  Elliott  on  Evidence,  |  106;    22 
Bnc.  of  Law,  1280. 
"The  motion  is  therefore  refused.** 

W.  Huger  Fitzsimons  and  T.  Moultrie  Mor- 
decai,  for  appellant  Legase,  Holman  A 
Baker,  for  respondent 

GARY,  A.  J.  The  facts  are  stated  In  the 
order  of  his  honor  the  circuit  Judge,  which 
will  be  set  out  in  the  report  of  the  case.  This 
court  deems  It  only  necessary  to  add  one  or 
two  reasons  to  those  assigned  by  the  presid- 
ing judge  In  refusing  the  motion. 

Since  the  motion  was  refused,  the  United 
States  Supreme  Court  has  rendered  a  deci- 
sion, in  the  case  of  Patch  v.  Wabash  R.  R. 
Co.,  28  Sup.  Ct  80,  52  L.  Ed.  — ,  announcing 
the  principle  thAt  a  corporation  existing  un- 
der and  by  virtue  of  the  laws  of  several 
states,  including  the  one  in  which  the  action 
is  commenced,  must  be  regarded  as  a  citizen 
of  the  latter  state,  for  the  purpose  of  de- 
termining its  right  to  remove  the  cause  to  a 
federal  circuit  court  The  facts  are  thus 
stated  in  the  opinion:  "This  is  an  action 
brought  by  the  plaintiff  in  error  to  recover 
for  the  death  of  his  intestate  in  a  collision 
upon  the  defendant's  railroad  in  Illinois. 
The  action  was  hegun  in  a  court  of  the  state, 
and  the  defendant  forthwith  filed  a  petition 
for  the  removal  of  the  cause  to  the  United 
States  Circuit  Court  The  petition  averred, 
among  other  things,  that  the  defendant  was 
a  corporation  organized  under  the  laws  of 
Ohio,  and  a  citizen  of  that  state,  and  was  not 
a  resident  of  Illinois,  and  that  the  plaintiff 
was  a  citizen  and  resident  of  Illinois.  The 
removal  was  ordered  and  completed.  There- 
upon the  plaintiff  filed  in  the  United  States 
court  a  plea.  In  which  he  alleged  that  the 
defendant  was  a  corporation,  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
Illinois,  Missouri,  Indiana,  Michigan,  and 
Ohio,  by  the  consolidation  of  five  other  cor- 
porations, severally  created  by  the  laws  of 
those  states,  respectively;  that  the  defend- 
ant was  a  citizen  of  and  resident  in  Illinois, 
and  each  of  said  other  states;  and  that  the 
plaintiff  was  a  citizen  of  Ohio,  and  the  plain- 
tiff prayed  judgment  whether  the  court  could 
take  cognizance  of  the  action."  In  that  case 
the  court  uses  this  language:  **The  defend- 
ant exists  in  Illinois,  by  virtue  of  the  laws 
of  Illinois.  It  is  alleged  to  have  incurred  a 
liability  under  the  laws  of  the  same  state, 
and  is  sued  in  that  state.  It  cannot  escape 
the  jurisdiction  by  the  fact  that  it  is  incor- 
porated elsewhere.  The  assent  of  the  state 
to  such  incorporation  elsewhere,  supposing  it 
to  have  been  given — ^a  matter  upon  which  we 
express  no  opinion — cannot  be  presumed  to 
have  intended  or  to  Import  such  a  change. 
♦  ♦  ♦  What  would  be  the  law  In  case  of  a 
suit  brought  in  Illinois  upon  a  cause  of  ac 
tion  which  arose  In  Ohio  Is  a  question  that 
may  be  left  on  one  side,  as  also  may  be  the 
decisions  in  cases  where  a  corporation  orig- 
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Inally  created  In  one  state  afterwards  be- 
comes compulsorily  a  corporation  of  another 
state  for  some  purposes  in  order  to  extend  its 
powers.  Southern  R-  CJo.  v.  Allison,  190  U.  S. 
326,  23  Sup.  Ct.  713,  47  L.  Ed.  1078;  St  Louis 
&  S.  F.  R.  Co.  y.  James,  161  U.  S.  545,  16 
Sup.  Ct  621,  40  L.  Ed.  802.  In  the  case  at 
bar  the  incorporations  must  be  taken  to  have 
been  substantially  simultaneous  and  free. 
See  Memphis  &  C  R.  Co.  v.  Alabama,  107 
U.  S.  581,  2  Sup.  Ct  432,  27  L.  Ed.  518.  If 
any  distinction  were  to  be  made,  it  hardly 
could  be  adverse  to  the  jurisdiction  of  Illi- 
nois, iQ  view  of  the  requirements  of  its  Con- 
stitution and  statutes,  that  a  majority  of  the 
directors  should  be  residents  of  Illinois,*  and 
that  the  corporation  should  keep  a  general 
office  in  that  state.  We  are  of  opinion  that 
the  defendant  must  be  regarded,  in  this  suit, 
as  a  citizen  of  Illinois,  and  therefore  as  hav- 
ing had  no  right  to  remove." 

Section  1791  of  the  Civil  Code  of  Laws  of 
1902  is  as  follows:  "Each  and  every  rail- 
road company  or  railroad  corporation,  creat- 
ed or  organized  under  and  by  virtue  of  any 
government,  other  than  that  of  this  state,  de- 
siring to  own  property  or  carry  on  business, 
or  exercise  any  corporate  franchise  in  this 
state,  of  any  kind  whatsoever,  shall  first  file, 
in  the  office  of  the  Secretary  of  State,  a  copy 
of  its  charter,  paying  therefor  such  fees  as 
may  be  required  by  law,  and,  in  addition 
thereto,  a  fee  equal  to  one-tenth  of  one  per 
centum  upon  the  authorized  capital  stock  of 
such  company  or  corporation,  and  cause  a 
copy  of  such  cliarter  to  be  recorded,  in  the 
office  of  the  register  of  mesne  conveyance,  or 
clerk  of  court  of  common  pleas  in  each  coun- 
ty, in  which  such  company  or  corporation  de- 
sires or  proposes  to  carry  on  its  business,  or 
to  acquire  or  own  property.  Such  copy  of 
the  charter  shall  be  authenticated  in  the 
manner  directed  by  law  for  the  authentica- 
tion of  the  statutes  of  the  state  or  country 
under  whose  laws  such  corporation  Is  char- 
tered or  organized."  In  the  case  of  Southern 
Railway  v.  Tompkins,  48  S.  C.  49,  25  S.  E. 
982,  the  court  announced  that  "the  mode  by 
which  foreign  corporations  might  become  do- 
mestic corporations  was  left  to  the  Legisla- 
ture, which  could  either  require  an  applica- 
tion for  a  charter  under  the  laws  of  this 
state,  or  could  prescribe  terms  upon  which 
a  foreign  corporation  would  be  adopted  as 
a  domestic  corporation.  It  will  thus  be  seen 
that  the  consolidation  of  the  several  corpo- 
rations and  the  petition  for  -a,  charter  were 
not  compulsory  in  order  to  enable  the  ap- 
pellant to  extend  its  powers,  and  that,  even 
if  the  right  of  removal  was  involved.  It 
could  not  be  granted.  The  authorities  prin- 
cipally relied  upon  by  the  appellant  relate  to 
the  right  of  removal,  which  is  not  involved. 
But  whether  the  foreign  corporation  is  In- 
corporated as  a  domestic  corporation,  when 
it  accepts  a  charter,  or  files  a  copy  of  its 
charter,  granted  by  another  state,  with  the 
Secretary  of  State,  it  has  not  been  denied 


that  It  becomes  a  domestic  corporation,  for 
all  purposes  except  federal  Jurisdiction. 
Southern  Ry.  v.  Tompkins,  48  S.  a  49,  25  S. 
B.  962;  Calvert  v.  Railway,  64  S.  O.  139,  36 
S.  B.  750,  41  S.  B.  963;  Black's  Dillon  on  Re- 
moval of  Causes,  §  101. 

It  is  the  Judgment  of  thia  court  that  the 
order  of  the  circuit  court  be  affirmed. 

JONES  and  WOODS,  JJ.  We  concur  In  re- 
sult and  express  no  opinion  as  to  right  of  re- 
moval to  federal  tourt,  since  such  question 
is  not  Involved. 


(79  8.  C.  888) 

SALLY  T.   SEABOARD  AIR  LINE  RY. 

(Supreme  Court  of  South  Carolina.    March  20, 
1908.) 

1.  AppEAi/—DETEaMiNATiow— Modification— 
PowEB  TO  Modify. 

In  a  case  at  law  the  appellate  court  can 
onl^r  affirm  or  reverse,  and  cannot  modify,  as  in 
equity  cases. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  4480-4482.] 

2.  C08T&— Ow  Appbait-Modifioation— Equi- 
table Action. 

Costs  are  allowed  an  appellant  in  equity 
who  succeeds  in  substantially  modifying  the 
decree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §S  892-^99.] 

3.  Same— Law  Action. 

On  appeal  in  a  law  action  from  a  judgment 
of  $42,  the  amount  was  reduced  $5.  Held^  that 
the  judgment  was  affirmed,  entitling  respondent 
to  Supreme  Court  costs. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  Chas.  G.  Dantzler, 
Judge. 

Action  by  J.  I.  Sally  against  the  Seaboard 
Air  Line  Railway.  From  a  judgment  of  the 
circuit  court  in  favor  of  plaintiff  affirming 
taxation  of  Supreme  Court  costs  by  the  clerk, 
defendant  appeals.     Affirmed. 

Lyles  &  McMahan,  for  appellant  De  Pass 
&  De  Pass  and  Jas.  H.  Fowles,  Jr.,  for  re- 
spondent 

JONES,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  affirming  taxation 
of  Supreme  Court  costs  by  the  clerk  In  favor 
of  plaintiflf  in  the  above-entitled  case.  The 
plaintiff  had  recovered  judgment  against  de- 
fendant before  a  magistrate  for  $2  damages 
and  $40  statutory  penalty  for  delay  in  trans- 
portation of  freight,  and  this  judgment  was 
affirmed  by  the  circuit  court  On  appeal  to 
this  court  (76  S.  C.  173,  56  S.  E.  782),  it  was 
held  that  Sunday  was  not  to  be  included  In 
the  days  for  which  penalty  is  allowed,  and 
the  court  rendered  judgment  *'that  the  judg- 
ment of  the  circuit  court  be  affirmed,  with 
the  reduction  of  |5,  the  overcharge  on  the 
amount  found  as  penalty."  Each  side,  claim- 
ing to  be  the  "prevailing  party,"  gave  no- 
tice of  taxation  of  Supreme  Court  costs  be- 
fore the  clerk,  with  the  result  as  stated. 

The  question  presented  Is:  Which  party  is 
entitled   to   the   costs   as  prevailing   party? 
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TUs  18  a  case  at  law,  and  the  court  can  only 
affirm  or  reverse,  and  has  no  power  to  modi- 
fy, as  In  equity  casea.  Hosf  ord  y.  Wynn,  22 
S.  O.  313.  The  Judgment  of  this  court  there- 
fore In  terms  and  In  legal  effect  was  sub- 
stantially a  judgment  of  affirmance.  Of 
course,  It  cannot  be  said  that  defendant  pre- 
vailed In  reversing  the  judgment  Where  the 
case  Is  one  in  equity,  and  the  appellant  suc- 
ceeds In  substantially  modifying  the  decree, 
costs  may  be  allowed  him  as  prevailing  party. 
SulUvan  v.  Latimer,  43  S.  C.  262,  21  S.  E.  3. 

The  judgment  In  this  case,  If  It  Is  not  to 
be  strictly  construed  as  an  affirmance  of  the 
judgment  appealed  from,  bears  analogy  to 
cases  at  law  In  which  a  new  trial  nisi  has 
been  granted,  but  judgment  to  stand  affirmed 
upon  remitting  the  amount  designated  by  the 
court.  In  which  case.  If  the  remittance  Is 
made,  and  judgment  stands  affirmed  for  the 
reduced  amount,  the  party  whose  judgment 
stands  affirmed  Is  the  prevailing  party  and 
entitled  to  costs  of  appeal.  Stepp  v.  Associa- 
tion, 41  S.  C.  206,  19  S.  E.  400;  Young  v. 
Cohen,  44  S.  O.  376,  22  S.  B.  409. 

The  judgment  of  the  circuit  oourt  is  af- 
firmed. 

{^  s.  c.  ie7) 

STURGESS  V.  ATLANTIC  COAST  LINE  R. 
00.* 

(Supreme  Court  of  South  Carolina.    March  20, 
1908.) 

1.  Masteb  and  Sbbvant— Injtjbies  to  Sbbv- 

ANT— AGBEEMENTS  LiMmNO  LlABILITT. 

The  act  providing  that  if  any  corporation 
operates  a  relief  department  for  its  employ^, 
the  memtners  of  which  are  required  to  pay  dues 
to  be  entitled  to  the  benefits  thereof  upon  death 
or  injury,  the  acceptance  of  benefits  by  a  mem- 
ber shall  not  bar  his  right  to  damages  for  in- 
jury by  the  negligence  of  the  employer,  and  that 
any  agreement  to  the  contrary  or  any  release 
given  in  consideration  of  the  payment  of  any 
sum,  shall  be  void,  was  intended  to  prevent  em- 
ployers from  inaugurating  schemes,  the  aim  and 
effect  of  which  are  to  enable  the  employer  to 
force  employes  to  surrender  their  claims  for 
damages  for  injuries  from  the  negligence  of  the 
employer,  and  is  in  furtherance  of  public  pol- 
icy. 

2.  Sake. 

The  statute  relating  to  the  operation  of  re- 
lief departments  by  employers,  which  provides 
that  the  acceptance  of  benefits  under  the  fund 
provided  for  shall  not  operate  to  estop  or  bar 
the  right  of  the  employ^  to  damages  for  injuries 
from  the  negligee  of  the  employer,  does  not 
invalidate  a  release  given  in  satisfaction  of  a 
claim  arising  out  of  negligence,  so  as  to  enable 
the  employ^  to  afterwards  recover  his  beneficial 
interest  in  the  fund. 

3.  Same— Relief  Funds— Pebsors  S>ntitlbd 
—"Disability"— "Disabled." 

A  regulation  of  an  employer's  relief  depart- 
ment that  **whenever  used  in  this  regulation  the 
word  'disability'  shall  be  held  to  mean  physical 
inability  to  work  by  reason  of  sickness  or  ac- 
cidental injury,  and  the  word  'disabled'  shall 
apply  to  members  thus  physically  unable  to 
work,"  refers  to  physical  inability  to  work, 
whether  by  sickness  or  accidental  injury,  and  in 
case  of  Injury  the  rieht  to  relief  is  not  limited 
to  persons  wno  can  ao  no  work  of  any  kind. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  pp.  2079-2081;  vol.  8,  p* 
7638]. 


*For  opinioB  below,  see  SO  S.  E.  1135. 


,    Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  Coumty ;  R.  O.  Purdy,  Judge. 

Action  by  J.  R.  Sturgess  against  the  At- 
lantic Coast  Line  Railroad  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  Is  an  appeal  from  a  judgment  declar- 
ing the  act  hereinafter  mentioned  uncon- 
stitutional. The  record  comtains  the  follow- 
ing statement  of  facts:  "The  plaintiff,  J.  R. 
Sturgess,  was  Injured  In  November,  1904, 
while  in  the  employment  of  the  defendant 
company  as  a  carpenter,  and  he  brought  an 
action  for  the  Injuries  sustained,  alleging  that 
the  same  was  caused  by  and  through  the  neg- 
ligence of  the  defendant  company;  that  as  a 
result  of  said  action  the  plaintiff  succeeded 
In  recovering  from  the  defendant  the  sum  of 
$2,700  for  the  alleged  injuries  sustained,  and 
the  same  was  paid  to  the  plaintiff  by  the  de- 
fendant, and  a  full  and  complete  release  and 
discharge  was  taken  for  all  claim  and  demand 
against  the  said  defendant  for  said  Injuries. 
The  plaintiff  at  the  time  he  received  said  im- 
juries  was  a  member  of  what  Is  known  as  the 
hospital  and  relief  fund  of  the  defendant  com- 
pany, all  of  which  will  more  fully  and  at  large 
appear  by  the  hospital  relief  fund  contract, 
which  la  appended  to  this  agreement,  and 
made  a  part  thereof.  The  said  contract  pro- 
vides in  case  of  Injury  that  the  plaintiff  was 
to  receive  one  dollar  a  day  for  52  consecutive 
weeks,  and  thereafter  one-half  of  this  amount 
so  long  as  his  disability  continues.  The 
plaintiff  Is  unable  to  pursue  the  business  Im 
which  he  was  engaged  when  he  was  injured, 
but  Is  not  disabled  from  doing  work  of  a 
lighter  character.  It  Is  hereby  stipulated 
that  two  questions  shall  be  submitted  to  the 
court  for  determination:  (1)  Whether  the  act 
of  the  General  Assembly  of  this  state  allow- 
ing a  party,  a  member  of  the  hospital  and  re- 
lief fund,  to  recover  benefits  from  the-  said 
hospital  and  relief  fund  notwithstamding  his 
compensation  for  damages,  Is  constitutlooai 
and  valid.  (2)  Whether  the  disability  men- 
tioned in  the  contract  known  as  the  hospital 
and  relief  fund  has  reference  to  the  woYk  at 
which  the  plaintiff  was  engaged  In  at  the 
time  he  was  injured,  or  does  It  apply  to  any 
class  of  labor  be  Is  now  able  to  perform." 

The  act  which  was  held  to  be  unconstitu- 
tional is  as  follows:  "Section  1.  Be  it  enact- 
ed by  the  General  Assembly  of  the  state  of 
South  Carolina,  that  when  any  corporation, 
firm  or  individual  runs  or  operates,  what  Is 
usually  called  a  relief  department  for  Its  em- 
ployes, the  members  of  which  are  required  or 
permitted  to  pay  dues,  fees,  money  or  other 
compelQsatlon,  by  whatever  name  called,  to  be 
entitled  to  the  benefit  thereof,  upon  the  death 
or  Injury  of  the  employe,  a  member  of  such  re- 
lief department,  such  corporation,  firm  or  in- 
dividual, so  running  or  operating  the  same, 
be,  and  Is  hereby,  required  to  pay  to  the  per- 
son entitled  to  the  same,  the  amount  it  was 
agreed  the  employe,  his  heirs  or  other  bene- 
ficiary under  such   contract  should  receive 
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from  such  relief  departmetit,  the  acceptance, 
of  which  amount,  shall  not  operate  to  estop, 
or  in  any  way  bar  the  right  of  such  employ^ 
or  his  personal  representative,  from  recover- 
ing damages  of  such  corporation,  firm  or  in- 
dividual, their  servants  or  agents,  as  are  now 
provided  by  law;  and  any  contract  or  agree- 
ment to  the  contrary,  or  any  receipt  or  re- 
lease given  in  consideration  of  the  payment 
of  such  sum,  is  and  shall  be  null  and  void. 

"Section  2.  That  all  acts  inconsistent  with 
this  act  are  hereby  repealed.*' 

Act  March  7,  1905,  24  St.  at  Large,  p.  962. 

The  application  for  membership  In  the  hos< 
pital  and  relief  fund  must  set  forth  the  fol- 
lowing agreement  on  the  part  of  the  appli- 
cant: "I  agree  that  the  said  company,  by  its 
proper  agents,  and  In  the  manner  provided  in 
said  regulations,  shall  apply,  as  a  contribu- 
tion from  any  wages  earned  by  me  under 

said   employment,   the   sum   of  per 

month,  for  the  purpose  of  securing  the  bene- 
fits provided  in  the  regulations  for  a  member 
of  the  relief  fund  of  the  class,  with  addition- 
al death  benefit  of  the  first  class.  *  *  *  I 
also  agree  that  in  consideration  of  the 
amounts  paid  and  to  be  paid  by  said  com- 
pany for  the  maintenance  of  said  relief  de- 
partment, and  of  the  guaranty  of  said  com- 
pany of  the  payment  of  said  benefits,  the  ac- 
ceptance by  me  of  benefits  for  injury  shall 
operate  as  a  release  and  satisfactiou  of  all 
claims  against  said  company,  and  all  other 
companies  associated  therewith  in  the  ad- 
ministration of  their  relief  departments,  for 
damages  arising  from  or  growing  out  of  said 
injury;  and,  further,  in  the  event  of  my 
death,  no  part  of  said  benefit  or  unpaid  dis- 
ability benefit  shall  be  due  or  payable,  unless 
and  until  good  and  sufiicient  releases  shall 
be  delivered  to  the  superintendent  of  said 
relief  department  of  all  claims  against  said 
relief  department  as  well  as  against  said 
company,  and  all  the  companies  associated 
therewith  as  aforesaid,  arising  from  or  grow- 
ing out  of  my  death,  said  releases  having 
been  duly  executed  by  all  who  might  legally 
assert  such  claims;  and,  further,  if  any  suit 
shall*  be  brought  against  said  company,  or 
any  other  company  associated  therewith  as 
aforesaid,  for  damages  arising  from  or  grow- 
ing out  of  injury  or  death  occurring  to  me, 
the  benefits  otherwise  payable,  and  all  obli- 
gations of  said  relief  department  and  of  said 
company  created  by  my  membership  in  said 
relief  fund,  shall  thereupon  be  forfeited  with- 
out  any  declaratiotn  or  other  act  by  said  re- 
lief department  or  said  company." 

Legare  A  Holman,  for  appellant  Willcox 
A  Willcox  and  Henry  E,  Davis,  for  respond- 
ent 

GARY,  A.  J.  (after  stating  the  facts  as 
above).  We  will  consider  first  whether  the 
act  is  constitutional.  The  statute  was  in- 
tended to  remedy  an  evil  that  not  only  exists 
in  this  state,  but  is  so  extensive  throughout 
the  land  as  to  necessitate  action  on  the  part 


of  the  federal  government  In  the  passage  of 
an  act  entitled  **An  act  relating  to  liabtlity 
of  common  carriers,"  etc.,  approved  11th 
June,  IdOe^  the  third  section  of  whicdi  is  as 
follows:  ''That  no  contract  of  employment 
insurance,  relief,  benefit,  or  indemnity  for 
injury  or  death  entered  into  by  or  on  behalf 
of  any  employ^,  nor  the  acceptance  of  any  such 
insurance,  relief,  benefit,  or  indemnity  by  the 
person  entitled  thereto,  shall  constitute  any 
bar  or  defence  to  any  action  brought  to  re- 
cover damages  for  personal  injuries  to  or 
death  of  such  employ 6:  Provided,  however, 
that,  upon  the  trial  of  such  action  against 
any  common  carrier,  the  defendant  may  set 
off  therein  any  sum  it  has  contributed  to- 
ward any  such  insurance,  relief,  benefit,  or 
indemnity  that  may  have  been  paid  to  the 
injured  employ^,  or  in  case  of  his  death,  to 
his  personal  representative."  Act  June  11. 
1906,  c.  3073.  34  Stat  233  [U.  S.  Comp.  St 
Supp.  1907,  p.  892].  Although  the  statute 
last  mentioned  has  been  declared  unconsti- 
tutional, the  third  section  thereof  was  not 
before  the  court  for  construction.  The  stat- 
ute under  consideration  was  enacted  for  the 
purpose  of  preventing  railroad  corporations 
(and  other  parties  therein  mentiqned)  from 
inaugurating  schemes,  the  ultimate  aim  and 
practical  effect  of  which  are  to  enable  the 
railroad  company  to  bring  such  influence  to 
bear  upon  its  employes  as  will  force  them  to 
Surrender  their  claims  for  damages  when 
they  have  sustained  injury  through  the  ne^;- 
ligence  of  the  company,  against  which  it  is 
not  allowed  by  law  to  contract  When  the 
regulations  of  the  hospital  and  relief  fund 
are  analyzed,  it  will  be  seen  that  they  con- 
template the  result  Just  mentioned.  Not  only 
do  they  provide  that  the  employ^  who  has 
paid  his  assessments  and  thereby  contributed 
to  the  creatioQ  and  a  maintenance  of  said 
fund  shall  be  barred  from  recovering  dam- 
ages for  negligence  if  he  accepts  the  benefit 
thereunder,  but  they  likewise  provide  that 
his  representatives  shall  not  be  allowed  to 
bring  an  action  for  damages  caused  by  the 
negligence  of  the  corporation,  if  they  accept 
the  benefit  of  said  fund.  Membership  in  the 
hospital  and  relief  fund  creates  the  relation 
of  trustee  and  cestui  que  trust  between  the 
company  and  the  employ6,  and,  although  the 
employ^  is  assessed  to  maintain  the  fund,  he 
is  not  allowed  to  receive  a  dollar  of  the  mon- 
ey collected  for  that  purpose,  unless  he  sur- 
renders his  claim  for  damages  when  he  has 
been  injured  through  the  negligence  of  the 
corporation.  The  fiduciary  relation  estath 
lished  between  the  company  and  the  employ 6 
places  him  practically  at  the  mercy  of  the 
corporation,  for  it  is  a  well  known  fact  that 
the  employes'  are  not  persons  generally  of 
large  means,  and  frequently  are  dependent 
entirely  upon  their  salary  or  wages  for  a 
support  What  is  the  condition  of  the  em- 
ploy6  when  he  is  injured  through  the  negli- 
gence of  the  company?  He  realizes  the  fact 
that  he  has  a  beneficial  interest  in  a  trust 
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fund,  and,  being  in  need  of  the  money,  he 
iB  anxious  to  get-  it  He  is  informed,  bow- 
eyer,  that  he  must  surrender  all  other  claims 
against  the  corporation.  At  this  time  he, 
perhaps,  is  suffering  great  mental  and  physi- 
cal  pain,  his  mind  is  not  so  clear  as  when  in 
health,  and  the  opportune  time  contemplated 
by  the  corporation  has  arrived  when  he  can 
be  easily  persuaded  to  relinquish  his  claim 
for  damages  arising  out  of  negligence.  Public 
policy  demands  that  the  corporation  shall 
not  have  the  opportunity  of  taking  advan- 
tage of  its  employes  through  the  fiduciary 
relations  established  between  them  with  that 
end  in  view.  We  only  desire  to  say  in  con- 
clusion, that  if  the  hospital  and  relief  fund 
is  successfully  operated,  the  practical  result 
will  be  that  the  railroad  company  will  be 
enabled  to  liquidate  claims  for  damages  aris- 
ing out  of  its  negligence  with  sums  of  money 
contributed,  in  the  main,  by  its  employes — 
an  indirect  way  of  contracting  against  its 
negligence.  We  do  not  think,  however,  that 
the  question  as  to  the  constitutionality  of 
the  statute  is  controlling  in  this  case;  but 
as  It  fairly  arises  upon  the  record,  was  also 
made  the  paramount  issue  in  the  circuit 
court  and  is  of  vital  importance,  we  have 
followed  the  practice  in  other  cases,  and 
have  considered  it  It  is  true  the  statute 
provides  that  the  acceptance  of  benefits  un- 
der the  hospital  fund  shall  not  operate  to 
estop  or  in  any  manner  bar  the  right  of  the 
employe  from  recovering  damages  for  injury 
caused  by  the  negligence  of  the  corporation; 
but  it  does  not  provide  that  a  receipt  or  re- 
lease given  in  satisfaction  of  a  claim  arising 
out  of  negligence  shall  be  null  and  void,  and 
that  even  after  full  compensation  for  negli- 
gent injury  the  employe  shall  still  have  the 
right  to  recover  his  beneficial  interest  in  the 
Iiospital  fund,  although  he  had  previously  re- 
linquished it  The  statute  is  therefore  in- 
applicable to  this  case. 

We  proceed  to  consider  the  question  wheth- 
er the  disability  mentioned  in  the  contract 
has  reference  to  the  work  at  which  the  plain- 
tlflf  was  engaged  when  he  was  injured.  The 
conclusion  Just  announced,  however,  renders 
the  question  speculative.  In  rule  45  of  the 
"regulations  of  the  relief  department'*  is  the 
following  provision:  "Whenever  used  in  these 
regulations  the  word  'disability'  shall  be  held 
to  mean  physical  inability  to  work,  by  rea- 
son of  sickness,  or  accidental  injury,  and 
the  word  'disabled'  shall  apply  to  members 
thus  physically  unable  to  work."  This  pro- 
vision has  reference  to  physical  inability  to 
work  whether  caused  by  sickness  or  acciden- 
tal Injury.  There  is  scarcely  a  conceivable 
case  where  a  person  sustaining  accidental 
injury  is  not  able  to  do  some  kind  of  work, 
even  when  deprived  of  both  arms  or  both 
legs.  If  the  construction  of  the  said  provi- 
sion by  his  honor,  the  presiding  Judge,  is  cor- 
rect, then  a  person  accidentally  losing  both 
arms  or  bcith  legs  would  not  be  entitled  to 
the  benefit  of  the  fund  the  moment  he  was 


able  to  do  any  kind  of  work.  He  would  not 
even  be  entitled  to  any  part  of  the  fund 
whatever,  if  he  could  do  work  of  any  kind. 
We  cannot  accept  a  construction  that  would 
bring  about  such  injustice. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  afilrmed. 

JONES,  J.  With  respect  to  the  second 
question  presented,  I  agree  with  Justice 
GARY  that  the  circuit  court  was  incorrect 
in  construing  the  terms  "physical  inability 
to  work"  to  mean  "physical  inability  to  per- 
form any  labor."  The  language  must  not 
be  construed  as  if  isolated  from  the  context 
but  must  be  construed  in  the  light  of  the 
circumstances  and  the  regulations  of  the  re- 
lief department  Under  regulation  45  the  de- 
cision as  to  when  members  are  disabled  and 
when  they  are  able  to  work  rests  with  the 
medical  officers  of  the  department,  and  under 
regulation  54,  if  a  member  reported  by  the 
medical  examiner  as  able  to  work  is  not 
able  to  work  on  the  day  set,  he  must  so  report 
to  the  medical  examiner,  otherwise  he  shall 
not  be  considered  disabled  on  or  after  the 
day  set  for  his  return  to  work.  Under  reg- 
ulation 57  the  time  of  disability  from  sickness 
or  injury  begins  on  the  day  after  the  last 
wage  day,  and,  under  regulation  45,  ends  when 
the  medical  officers  decide  that  the  member 
is  able  to  work.  The  relief  department  con- 
tract grows  out  of  the  fact  that  the  employed 
member  is  under  a  contract  of  service  with 
the  employing  member  of  the  relief  depart- 
ment, and  the  dues  and  benefits  are  appor- 
tioned according  to  classes  based  upon  the 
wages  of  employed  members.  Hence  the 
words  "physical  inability  to  work**  must 
mean  physical  inability  to  resume  work  with- 
in the  scope  of  the  original  service  or  em- 
ployment. 

With  respect  to  the  question  as  to  the  con- 
stitutlonaUty  of  act  March  7,  1905  (24  St  at 
Large,  p.  962),  I  agree  with  the  circuit  court, 
and  nothing  can  be  added  to  the  able  and 
elaborate  argument  of  that  court  showing 
that  the  statute  is  unconstitutional,  if  con- 
strued as  an  attempt  to  annul  the  contract 
involved  in  this  case.  It  must  be  remembered 
that  the  plaintiff,  as  permitted  by  the  relief 
departfnent  contract,  has  recovered  of  de- 
fendant in  a  suit  at  law  $2,700  as  full  com- 
pensation for  all  injury  sustained  by  the  neg- 
ligence of  the  defendant  and  has  executed  a 
full  release  and  discharge  for  all  claim 
against  defendant  for  such  injury.  Hence 
discussion  of  the  statute  in  so  far  as  it  may 
be  supposed  to  forbid  a  contract  which  would 
exonerate  defendant  for  n^ligence  is  not 
strictly  applicable. 

The  concrete  question  is  whether  plaintiff, 
after  receiving  full  compensation  for  injury 
resulting  from  the  defendant's  negligence,  can 
sue  defendant  as  guarantor  of  the  relief  de- 
partment contract  and  recover  the  benefits 
provided  in  such  contract  for  such  injury, 
notwithstanding  his  release  of  the  department 
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from  all  claini  for  such  injury,  and  his  ex- 
press stipulation  that,  "If  any  suit  shall  be 
brought  against  said  company  ♦  ♦  ♦  for 
damages  arising  from  or  growing  out  of  in- 
jury ♦  ♦  ♦  occurring  to  me,  the  benefits 
otherwise  payable  and  all  obligations  of  said 
relief  department  and  of  said  company  creat- 
ed by  my  membership  in  said  relief  fund  shall 
thereupon  be  forfeited,'*  etc.  The  statute 
does  not  declare  that  a  relief  department  such 
as  is  shown  in  this  case  is  obnoxious  to  the 
public  health,  morals,  safety,  or  welfare.  In- 
deed it  assumes  the  beneficial  character  of 
such  an  association  by  requiring  the  pay- 
ment of  the  "benefits"'  to  those  enabled  to 
receive  them  under  the  contract.  Is  plain- 
tiff entitled  to  recover  the  benefits  under  the 
contract?  No;  he  has  expressly  stipulated 
not  to  be  entitled  to  recoyer  them  upon  the 
happening  of  the  conditions  existing  in  this 
case.  His  action  is  upon  the  contract  Shall 
he  be  allowed  to  enforce  the  contract  in  so 
far  as  it  benefits  him  and  repudiate  it  in  so 
far  as  it  benefits  the  other  party?  Surely 
it  would  be  very  unjust  to  allow  this.  The 
statute  goes  on  to  provide  that  the  acceptance 
of  benefits  shall  not  estop  from  recovering 
damages  for  negligent  injury  or  death,  and 
declares  void  any'  contract  to  the  contrary 
and  any  receipt  or  release  given  in  consid- 
eration of  the  payment  of  such  benefits,  but 
it  nowhere  declares  that  a  member  after  full 
compensation  for  the  negligent  Injury  is  still 
entitled  to  recover  of  the  same  defendant  the 
benefits  which  he  agreed  to  waive  by  ac- 
cepting compensation  in  such  other  mode.  In 
my  opinion  the  statute  In  question  should 
not  be  construed  to  attempt  to  annul  such 
stipulation  as  the  above,  but  if  it  should  be 
so  construed,  I  think  it  clearly  void,  because 
it  has  no  real  or  substantial  relation  to  any 
subject  of  police  regulation,  and  unreason- 
ably abridges  the  right  of  contract 

The  judgment  of  the  circuit  court  should 
be  affirmed. 

WOODS,  J.  I  concur  in  the  opinion  of  Mr. 
Justice  Jones.  I  think  this  case  falls  with- 
in the  principle  of  the  case  of  Adair  v.  Unit- 
ed States  (decided  by  the  Supreme  Court  of 
the  United  States  January  27,  1908)  208  U. 
S.  161,  28  Sup.  Ct  277,  52  L.  Ed.  . 


(79  S.  C.  404) 

BANOV  et  al.  v.  BANK  OF  CHARLESTON. 

(Supreme  Court  of  South  Carolina.     March  24, 
1908.) 

L   USUBT— NATUaB  OF. 

Usury  is  the  result  of  statute,  there  being 
DO  common  law  rule  regulating  the  amount  of 
interest  to  be  taken  for  the  use  of  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury,  |  1.] 

2.  Same— Action  to  Recover  Ububious  In- 
terest—Time TO  Sue. 

Under  the  express  provisions  of  Rev.  St.  U. 
S.  I  5196  [U.  S.  Comp.  St.  1901,  p.  3493],  au- 
thorizing a  recovery  of  double  the  amount  of 
u/iurious  interest  paid,  the  action  therefor  must 


be  brought  within  two  years  from  the  time  the 
usurious  transaction  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury,  S  430.] 

3.  Same— Pleading  —  Complaint  —  Suffici- 
ency. 

A  complaint  under  Rev.  St.  U.  S.  }  5198 
[U.  S.  Comp.  St  1901,  p.  3493],  making  the  tak- 
ing or  reserving  of  usurious  interest,  when  know- 
ingly done,  a  forfeiture  of  all  interest,  and  if 
such  interest  has  been  paid,  authorizing  a  re- 
covery of  double  the  amount  thereof,  must  al- 
lege that  the  interest  was  knowingly  taken. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Geo.  W.  Gage,  Judge. 

Action  by  I.  W.  Banov  and  another,  co- 
partners, against  the  bank  of  Charleston. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

Legare,  Holman  &  Baker,  for  appellants. 
Smythe,  Lee  &  Frost,  for  respondent 

POPE,  C.  J.  The  plaintiffs  brought  this 
action  against  the  defendant  to  recover  $1,700 
on  the  24th  day  of  April,  1907,  because  of  a 
bonus  over  and  above  the  legal  rate  of  interest 
of  $200  on  the  loan  of  $1,000,  $500  on  the  loan 
of  $2,000,  and  $1,000  on  the  loan  ot  $6,000  ag- 
gregating the  said  $1,700.  These  three  loans  of 
money  were  made  in  the  year  of  1903.  To  the 
complaint  the  defendant  exhibited  the  follow- 
Ing  demurrer;  "Please  take  notice  that  the  de- 
fendant demurs  to  the  said  complaint,  and  to 
each  and  every  cause  of  action  therein,  and  on 
the  call  for  trial  of  this  case,  or  as  soon  there- 
after as  counsel  can  be  heard,  will  move  the 
court  to  dismiss  the  same,  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  ac^ 
tion,  in  that:  (a)  The  defendant  being  a  na- 
tional banking  association,  the  recovery  in 
this  case  must  be  governed  by  the  laws  of  the 
United  States,  and  would  be  defeated  there- 
by, because  the  complaint  fails  to  allege  (1) 
that  the  alleged  unlawful  payments  ''were 
knowingly"  done  and  received;  (2)  that  the 
same  were  within  tvrb  years  before  the  com- 
mencement of  this  action,  (b)  (1)  That  the 
complaint  alleges  a  voluntary  payment  on 
the  part  of  the  plaintiffs;  (2)  that  it  does  not 
allege  any  force  or  duress  compelling  such 
payment;  (3)  that  it  states  no  facts  of  ftaud^ 
concealment,  or  other  similar  ground,  or 
any  fact  or  reason  whatsoever  why  such  vol- 
untary payments  and  settlements  should  be 
set  aside  and  the  money  claimed  refunded." 
The  above  matter  came  on  to  be  heard  be- 
fore his  honor,  George  W.  Gage,  at  the  fall 
term  of  court  of  1907  for  Charleston  county. 
The  circuit  Judge  sustained  the  demurrer, 
and  dismissed  the  tiomplaint  The  plaintiffs 
have  appealed  to  this  court 

In  the  exceptions,  presented  by  the  plain- 
tiffs it  is  submitted  that  his  honor  erred  in 
holding  that  the  complaint  did  not  state  fkcts 
sufficient  to  constitute  a  cause  of  action,  and 
in  dismissing  the  complaint,  and  that  the 
bonus  was  in  excess  of  the  legal  rate  of  in- 
terest for  the  use  of  the  three  principal  sums 
loaned  by  the  defendant  to  the  plaintiirs» 
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when  he  should  have  held  that  the  plaintiffs 
were  entitled  to  a  recovery  in  the  sum  of 
$1,700,  which  was  the  aggregate  of  the  bonus 
paid. 

The  grounds  of  appeal  were  five  in  num- 
ber, but  really  are  comprehended  in  the 
above  statement. 

The  appellants  contend  that  suit  might 
have  been  brought  under  the  act  of  Congress 
which  provides  a  penalty  of  double  of  all  in- 
terest received  when  the  same  is  in  excess  of 
the  legal  rate  allowed  by  this  state,  provid- 
ed that  the  action  was  begun  within  two 
years,  also  admitting  that  the  remedy  pre- 
scribed by  Congress  is  exclusive.  Or  it 
might  have  a  suit  under  what  is  known  as 
the  equity  rule  for  money  had  and  received, 
and  in  this  action  you  can  only  recover  the 
amount  received  as  interest  over  and  above 
the  legal  rate.  This  is  a  common  law  rem- 
edy, and  had  no  reference  to  the  statute  on 
the  subject  of  usury.  After  a  careful  review 
of  the  law  relating  to  these  subjects  we  are 
constrained  to  hold  that  the  circuit  Judge 
committed  no  error  as  here  complained  of. 

It  is  admitted  on  all  hands  that  usury  in 
our  state  is  the  result  of  statute.  There  is 
no  common-law  rule  regulating  the  amount 
of  interest  to  be  recovered  for  the  use  of 
money.  It  is  expressly  required  that  any 
excessive  interest  can  be  sued  for  within  two 
years  after  the  loans  of  money.  In  the  case 
at  bar  it  is  apparent  on  the  face  of  the  com- 
plaint itself  that  four  years  have  elapsed 
since  the  date  of  the  loan  (Rev.  St  U.  S.  § 
5198  [U.  S.  Comp.  St  1901,  p.  3493]),  besides 
the  complaint  does  not  state  the  usurious  In- 
terest was  knowingly  received  (Pratt's  Di- 
gest of  Nat  Bank  Laws  [Ed.  1907]  p.  111). 
Bank  v.  Dearing,  91  U.  S.  29,  23  L.  Ed.  196; 
Bamet  v.  Bank,  98  U.  S.  555,  25  L.  Ed.  212. 

The  appeal  is  dismissed,  and  the  judgment 
of  the  circuit  court  is  affirmed. 


<79  s.  c.  9H) 

BOWEN  V.  TRUE  et  al. 

<Siipreme  Court  of  South  Carolina.    March  20, 
1908.) 

1.  WII.L8— Option  to  Take  at  Vai^uation. 

A  proceeding  f6r  the  api)ointmeDt  of  com- 
missioners to.  value  lands  devised  under  a  will 
providing  for  their  division,  based  upon  a  valua- 
tion by  three  disinterested  men,  is  in  effect  a 
suit  for  partition,  and  the  commissioners'  re- 
turn will  not  be  set  aside  unless  the  valuation 
is  so  grossly  incorrect  as  to  justify  an  in- 
ference that  the  commissioners  acted  from  an 
unfair  and  improper  motive,  or  unless  there  is  a 
secured  bid  or  offer  by  a  party  in  interest  to 
pay  a  higher  price. 

2.  Sams— Retubr  or  Apfbaisebs— Necessity 
fob  Sub  vet. 

In  proceedings  in  the  nature  of  a  suit  for 
partition,  where  tax  books  fixed  the  area  of  the 
land  at  700  acres,  a  deed  described  it  as  of  that 
area,  and  witnesses  and  appraisers  referred  to  it 
and  treated  it  confidently  as  such,  the  fact  that 
there  was  some  hearsay  testimony  as  to  the  pos- 
sibility or  probability  that  the  tract  was  larger 
would  not  necessitate  the  making  of  a  survey 
in  order  to  render  the  appraiser's  return  certain 
and  definite. 


3.  Costs  — Costs  iw  Equity— Discbetiow  of 

COUBT. 

Costs  in  equity  are  within  the  discretion 
of  the  judge,  and  his  decision  will  not* ordinarily 
be  disturbed  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  §  21.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County ;  Geo.  W.  Gage,  Judge. 

Proceeding  by  Anderson  H.  Bowen  against 
Sarah  A.  True  and  others  to  have  lands 
devised  In  trust  appraised  and  divided. 
From  an  order  confirming  the  appraisement 
of  the  commissioners,  certain  of  the  defend- 
ants appeal.     Affirmed. 

A.  L.  Gaston,  for  appellants.  M.  L.  Smith 
and  J.  T.  Hay,  for  respondent 

JONES,  J.  This  Is  an  appeal  from  an  (or- 
der of  the  circuit  court  (Judge  Menuninger, 
presiding)  confirming  the  appraisement  of 
commissioners  appointed  by  the  court  to  val- 
ue the  lands  devised  by  John  A.  Bowen  to 
plaintiff  for  the  use  and  benefit  of  himself 
and  children;  the  will  providing  that  the 
same  be  first  valued  by  three  disinterested 
men  who  are  good  judges,  and  that  plaintiff 
pay  to  his  sister,  Sarah  A.  Bowen,  one  of  the 
defendants,  one-half  of  the  valuation  In  full 
settlement  of  her  share  of  said  plantation  for 
the  use  and  benefit  of  herself  and  children. 
The  rights  of  the  parties  were  settled  in  the 
former  appeal  (74  S.  C.  486,  54  S.  B.  1018), 
and  the  facts  ar^  fully  stated  therein.  Judge 
Gage  in  his  decree  held  that  the  action  was 
practically  an  action  for  partition,  and  he 
ordered  the  appointment  of  three  appraisers^ 
and  directed  them  to  go  upon  the  premises, 
examine  the  same,  appraise  the  value  there- 
of, and .  file  their  report  with  the  clerk  of 
court.  In  pursuance  of  this  order,  plaintiff 
named  Joseph  Simpson  as  one  of  the  board 
of  appraisers,  the  defendants  named  J.  J. 
Bell,  and  the  clerk  of  court  designated  W.  T. 
Jeffers  as  the  third  member.  Two  members 
of  said  board  of  appraisers,  Joseph  Simpson 
and  W.  T.  Jeffers,  made  a  majority  return 
valuing  the  real  estate  of  John  A.  Bowen 
at  $4  per  acre.  The  other  appraiser,  J.  J. 
Bell,  filed  a  mlnori^  return,  in  which  he 
valued  the  land  at  $8  per  acre.  The  major- 
ity return  was  confirmed  by  the  circuit  court 
(Judge  Memminger),  and  defendants  appeal. 

Appellants  contend  that  the  valuation  of 
$4  per  acre  made  by  a  majority  of  the  ap- 
praisers is  grossly  inadequate,  against  the 
preponderance  of  the  testiniony,  and  indi- 
cates partiality  and  unfairness.  We  have 
carefully  considered  all  the  testimony  in  the 
case,  and  we  cannot  say  that  the  preponder- 
ance of  the  testimony  is  against  the  finding 
of  the  circuit  court,  or  that  there  is  sufficient 
testimony  that  the  appraisers  were  biased  in 
their  judgment  or  prejudiced  against  the 
rights  of  the  defendants.  Two  recent  deci- 
sions of  this  court  (Aldrich  v.  Aldrich,  75  S. 
C.  369,  55  &  E.  887,  117  Am.  St.  Rep.  909, 
and  Allen  v.  Allen,  76  S.  O.  494,  67  S.  E.  549) 
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tiold  that  the  retnrn  of  commissioners  in 
j[>artitioD  cannot  be  set  aside,  unless  the  ral- 
uation  was  so  grossly  incorrect  and  unequal 
as  to  justify  an  inference  that  the  commis- 
sioners acted  from  an  unfair  and  improper 
motive,  or  there  must  be  a  secured  bid  or 
offer  to  pay  a  higher  price  made  by  a  party 
in  interest.  This  being  practically  a  suit  for 
partition,  the  principle  of  the  cases  cited 
above  is  controlling;  but,  if  it  should  be 
treated  as  In  the  nature  of  an  award  of  ar- 
bitrators, the  same  principle  would  be  en- 
forced, as  In  Greenville  t.  Spartanburg,  62 
S.  C.  105,  40  S.  B.  147. 

It  is  next  contended  that  the  return  of  the 
appraisers  should  have  been  set  aside  as  un- 
certain and  indefinite  because  no  survey  of 
the  land  had  been  ordered  or  made.  On  this 
point  we  concur  with  Judge  Memmlnger,  who 
held  that:  "The  testimony  as  to  the  possibil- 
ity or  probability  of  there  being  more  than 
700  acres  In  the  tract  Is  very  meager — mere 
uncertain  hearsay,  while,  on  the  other  hand, 
there  is  positive  evidence  of  the  tax  books 
fixing  it  at  700  acres ;  the  deed  describing  it 
at  that  number  of  acres,  and  the  witnesses 
and  appraisers  referring  to  it  and  treating  it 
confidently  as  such.  Read  in  connection  with 
the  testimony,  therefore,  the  appraisement 
fixes  the  value  of  the  plantation  at  $2,800." 
From  the  foregoing  conclusions,  it  must  fol- 
low that  there  was  no  error  in  directing  that 
Sarah  A.  True  received  $1,400,  with  inter- 
est, in  full  satisfaction  of  her  share  of  the 
estate,  for  by  the  terms  of  the  will  she  was 
to  receive  one-half  of  the  land  as  valued 
by  the  appraisers.  We  see  no  reason  for 
disturbing  the  order  of  Judge  Memmlnger 
that  the  defendants  excepting  pay  the  costs 
incident  to  the  hearing  of  the  exceptions  be- 
fore him.  Costs  in  equity  are  within  the  dis- 
cretion of  the  Judge,  and  will  not  ordinarily 
be  disturbed  by  this  court 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


(79  S.  C.  883) 

CHARLESTON  LIVE  STOCK  CO.  v.  COL- 
LINS et  al. 

(Supreme  Court  of  South  Carolina.    March  20, 
1908.) 

1.  Justices  of  the  Peacs—Pboobdttbb— Con- 
tinuance. 

In  an  action  against  three  persons  before 
a  magistrate,  it  is  not  error  to  refuse  a  con- 
tinuance on  account  of  the  absence  of  one  de- 
fendant, where  the  case  had  been  previously  con- 
tinued because  of  the  absence  of  defendant's 
counsel,  and  there  was  no  sufficient  showing 
that  the  motion  had  not  been  made  for  delay, 
nor  as  to  the  testimony  he  would  give,  nor  that 
proper  steps  had  been  taken  to  procure  his  tes- 
timony. 

2.  COBPOBATIONS  ^  ACTIONS  —  EVIDENCE    OF 
COBFOBATE   CAPACITY. 

Where  there  is  no  denial  by  defendants  of 
plaintiffs  corporats  capacity,  it  is  unnecessary 
for  plaintiff  to  prove  it. 

[Ed.  Note.— For  cases  in 'point,  see  Cent.  Dig. 
voi.  12,  Corporations,  §S  20^,  2057,  2067.] 


8.  Appbai^— Reoobd— QuESTioifs  FOB  Review 
—Limitation  bt  kecobd— Exclusion  of 
btvidenck. 

Where  the  record  does  not  show  that  a  mag- 
istrate excluded  particular  evidence,  the  coicrt 
will  not  consider  whether  the  exclusion  was 
prejudicial. 

4.  Evidence— Declabations  of  Pabtt. 

In  an  action  against  three  defendants,  evi- 
dence as  to  declarations  of  one  of  them  repeat- 
ed in  the  presence  of  the  others  was  admissible. 

5.  Chattel  Mobtgages—Recobd— Evidence. 

E>vidence  that  a  mule,  was  in  F.  cpunty 
when  he  was  sold  and  delivered  to  the  pur- 
chaser, who  gave  a  mortgage  on  him  for  the 
purchase  price,  that  the  note  for  the  purchajse 
price  was  dated  in  that  county,  and  that  the 
mortgage  was  executed  and  probated  in  that 
county,  with  the  record  indorsement  on  the 
back  of  the  note  and  mortgage,  shows  that  the 
mortgage  was  recorded  in  the  proper  county. 

6.  Same— Bona  Fide  Pubchasebs— Oonstbuc- 
TivE  Notice— Recobd  of  Mobtoaoe. 

Record  of  a  "chattel  mortgage  in  the  proper 
county  is  constructive  notice  to  all  persons 
dealing  with  the  property  in  any  part  of  the 
state. 

7.  Appeal  —  Review  —  Questions  of  Fact  — 
Findings  of  Coubt. 

The  plea  of  purchase  of  a  chattel  for  value 
is  equitable,  unless  arising  under  the  recording 
acts,  but  if,  in  an  action  at  law,  it  raises  a  legal 
issue,  the  decision  of  the  court  below  as  to 
whether 'it  was  established  by  the  evidence  is 
conclusive. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;   D.  Ei.  Hydrick,  Judge. 

Action  to  claim  and  delivery  by  the  Charles- 
ton Live  Stock  Company  against  George  Col- 
lins and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed. 

Greo.  W.  Brown,  for  appellants.  Dargan  & 
Coggeshall,  for  respondent 

JONES,  J.  This  was  an  action  in  claim 
and  delivery  brought  in  the  magistrate  court 
involving  the  issue  of  title  to  one  bay  mare 
between  plaintiff  and  defendant  Outlaw.  It 
appears  that  one  W.  D.  Lawhome  purchased 
a  mule  from  J.  S.  Sanders  in  Florence  county 
on  March  19,  1904,  and  gave  him  a  chattel 
mortgage  thereon  to  secure  the  debt  payable 
on  the  1st  day  of  May,  1904,  On  May  14th 
of  that  year  Lawhome  sold  the  mule  in  Dar- 
Ihigton  county  to  B.  L.  Outlaw  for  $50,  who 
testified  that  he  purchased  the  mule  for  de- 
fendant B.  W.  Smith.  Smith  claimed  to  have 
sold  the  mule  to  one  George  Collins,  a  piano 
dealer,  who  drove  the  mule  to  Bishopville  in 
Lee  county  next  day,  May  15th,  and  there  on 
the  following  day  traded  with  plaintiff  for  a 
bay  mare,  for  which  he  gave  the  mule  and 
|15  to  boot.  It  is  claimed  that  Collins  sold 
the  marc  the  same  day  to  Outlaw  for  $145. 
A  few  days  afterwards  Sanders  took  the  mule 
from  plaintiff  under  said  chattel  mortgage. 
The  plaintiff  after  tender  of  the  $15,  demand 
for  the  mare,  and  refusal  by  defendants,  com- 
menced this  action.  Defendants  interposed 
the  defense  of  purchasers  for  value  without 
notice  of  the  Sanders  mortgage.  The  magis- 
trate rendered  judgment  in  favor  of  the  plain- 
tiff for  the  return  of  the  mare  or  her  value 
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9S7JB0,  tnfl  on  appeal  to  the  drcnit  court  tbia 
Judgment  waa  afflnned. 

We  agree  with  the  drcnit  court  that  the 
magistrate  did  not  abnae  his  discretion  In 
refusing  a  continuance  on  account  of  the  ab- 
sence of  defendant  C!oIlins.  The  case  bad 
been  preTlously  continued  on  account  of  the 
absence  of  defendant's  counsel,  and  there  waa 
no  sufficient  showing  that  the  motion  was  not 
made  for  delay,  nor  as  to  the  testimony  Col- 
lins would  have  given  had  he  been  present, 
nor  that  any  proper  steps  had  been  taken  to 
procure  his  testimony. 

It  la  contended  that  there  was  no  proof  of 
plaintiff's  corporate  capacity.  There  was  no 
denial  by  the  defendants  of  the  corporate  ca- 
pacity, and  hence  It  was  unnecessary  to  offer 
proof  on  that  point.  Montgomery  v.  Seaboard 
Air  Line  Ry.,  73  S.  C.  508,  53  S.  B.  987. 

We  next  notice  exceptions  as  to  the  rulings 
as  to  the  admissibility  of  testimony.  (1) 
It  Is  excepted  that  the  magistrate  erred  in  ex- 
cluding the  testimony  of  Alick  Lucas  as  to 
declarations  made  by  Lawhome  at  the  time 
he  sold  the  mule  to  defendant  Outlaw  as 
to  whether  there  was  any  Incumbrance  on  the 
mule.  This  Exception  cannot  be  sustained,  be- 
cause the  record  does  not  show  that  the 
magistrate  made  any  ruling  on  the  subject, 
and  therefore  it  Is  unnecessary  to  consider 
whether.  If  the  testimony  was  admissible,  its 
alleged  exclusion  was  prejudicial.  (2)  There 
was  no  error  in  allowing  witnesses  Condor  and 
McLaughlin  to  testify  as  to  declarations  of 
Collins  in  reference  to  the  transaction.  The 
testimony  was  certainly  admissible  as  against 
Collins,  he  being  a  party  defendant,  and  It 
was  also  admissible  against  the  other  defend- 
ants, because  the  same  declarations  were  re- 
peated in  his  and  their  presence. 

Appellants  further  contend  that  the  circuit 
court  erred  in  holding  that  the  alleged  chattel 
mortgage  was  recorded  in  the  proper  county, 
Florence  county,  and  in  holding  inferentially 
that  the  mortgagor,  Lawhome,  resided  in 
Florence  county.  There  was  testimony  that 
the  mule  was  actually  in  Florence  county  at 
the  time  it  was  sold  and  delivered  by  Sanders 
to  Lawhome.  The  note  was  dated  at  Florence, 
S.  C.  The  mortgage  was  executed  in  Florence 
county,  probated  in  Florence  county,  and  on 
the  bade  of  the  note  and  mortgage  appears 
this  indorsement:    '*State  of  South  Carolina, 

County  of .    W.  D.  Lawhome  to  J.  S. 

Sanders,  Note  and  Mortgage,  March  23,  1904, 
and  recorded  in  Book  G,  page  748.  J.  W. 
McCown,  Clerk."  This,  in  the  absence  of  any 
testimony  whatever  to  the  contrary,  was  cer- 
tainly presumptive  evidence  that  the  mortgage 
was  recorded  in  the  proper  county.  This  was 
constractive  notice  to  all  parties  dealing  with 
the  mule  in  any  part  of  the  state.  Gregory 
V.  Ducker,  31  S.  C.  142,  9  S.  B.  780;  Crafton 
V.  Patrick  (S.  C.)  58  S.  B-  1.  Therefore  plain- 
tiff could  not  have  successfully  resisted 
Sanders'  claim  to  the  mule. 

The  remaining  question  to  be  considered  Is 
whether  the  circuit  court  erred  in  finding 
60  S.B.-60 


against  defendants  on  their  plea  of  purchasers 
for  value  without  notice.  Upon  this  point  the 
circuit  court  found:  "That  the  defendants  were 
In  collusion  with  each  other  in  trying  to  shift 
the  apparent  ownership  of  the  mare  and  mule, 
so  as  to  defeat  the  claims  of  the  owner  of 
the  one  and  the  holder  of  the  mortgage  on  the 
other,  and,  further,  that  they  had  notice  of 
facts  which  would  have  put  any  prudent  and 
honest  buyer  on  inquiry,  which,  pursued  with 
proper  diligence,  would  have  led  to  the  dis- 
covery of  the  truth,  If,  Indeed,  they  did  not 
have  actual  knowledge  of  the  fact  of  the 
mortgage.  The  testimony  fails  to  satisfy  me 
that  the  defendants  were  innocent  purchasers 
for  value  without  notice."  The  circuit  court 
further  held  that  defendants  had  constmctive 
notice  .of  the  Sanders  mortgage  by  the  record 
of  same  in  Florence  county. 

The  plea  of  purchaser  for  value  without 
notice  is  equitable,  unless  arising  under  the 
recording  acts.  Armour  v.  Ross,  75  S.  C.  206, 
56  S.  B.  315.  If  in  this  case,  which  is  an  ac- 
tion at  law,  the  plea  be  treated  as  raising  a 
legal  Issue,  the  decision  of  the  circuit  court 
thereon  is  final  and  conclusive;  but,  even  if  it 
should  be  treated  as  raising  an  equitable  is- 
sue, we  are  unable  to  say  that  such  finding 
of  fact  by  the  circuit  court  is  against  the 
preponderance  of  the  evidence. 

No  question  has  been  raised  as  to  procedure 
and  remedy,  the  circuit  court  and  both  parties 
having  assumed  that  an  action  in  claim  and 
delivery  is  maintainable  under  the  circum- 
stances disclosed  In  this  case. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

(79  S.  C.  390) 

STATE  V.  BROWN. 

(Supreme  Court  of  South  Carolina.    March  20, 
1908.) 

1.  HoMiciDB— Instbuotions. 

Where  a  voluntary  homicide  was  admitted, 
and  the  defense  was  self-defense,  a  cbarpre  that 
accused  must  be  held  to  the  conduct  of  the  av- 
erage man,  of  average  courage  and  prudence  in 
Erotecting  himself,  and,  if  be  falls  below  that, 
e  is  guilty,  no  matter  whether  be  thought  he 
was  going  to  be  killed  or  not,  is  not  objection- 
able as  being  a  charge  that  accused,  under  such 
circumstances,  would  be  guilty  of  murder,  where 

Siven  in  connection  with  a  charge,  not  on  mur- 
er,  but  on  the  effect  of  a  failure  to  establish 
the  plea  of  self-defense:  It  necessarily  follow- 
ing that  he  would  be  guilty  of  an  unlawful  hom- 
icide in  such  event. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  S§  614-632.] 

2.  Same. 

A  charge  that,  if  the  jury  were  not  satis- 
fied that  accused  was  not  guilty  by  the  prepon- 
derance of  the  evidence,  then  they  should  go  on 
and  inquire  whether  or  not  it  was  murder  or 
manslaughter,  did  not  operate  to  deprive  ac- 
cused of  his  right  to  a  verdict  of  acquittal,  if 
there  was  a  reasonable  doubt  of  his  guilt  as  to 
murder  and  manslaughter,  and  to  throw  the 
burden  on  accused  to  show  that  he  was  not 
guilty,  where  it  was  given  in  connection  with  a 
charge  as  to  the  jury's  duty  to  consider  whether 
accused  was  guilty  of  either  murder  or  man- 
slaughter, in  event  they  should  conclude  that  he 
had  failed  to  make  out  his  plea  of  self-defense 
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by  a  preponderance  of  the  evidence,  and  the 
jury  were  expressly  instmcted  to  acquit  if  there 
was  a  reasonable  doubt  of  guilt. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dis- 
vol.  26,  Homicide,  §§  638-641.] 

3.  Same— **Man8laughteb." 

On  a  trial  for  voluntary  homicide,  where 
there  was  evidence  tending  to  show  provocation, 
it  was  proper  to  give  a  charge  emoracing  the 
statutory  and  substantially  the  common-law  def- 
inition of  manslaughter,  to  the  effect  that  "man- 
slaughter" is  the  unlawful  killing  of  a  human 
being  without  malice  aforethought,  either  ex- 
pressed or  implied,  and  in  sudden  heat  and  pas- 
sion. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  26,  Homicide,  S§  64^-656. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4338-1342;    vol.  8.  p.  7715.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County;  Geo.  W.'Gage^ 
Judge. 

Eulus  Brovm  was  convicted  of  murder, 
and  appeals.    Affirmed. 

B.  M.  Shuman,  for  appellant  Julius  EL 
Boggs,  for  the  State. 

JONES,  J.  The  defendant,  Eulus  Brown, 
indicted  for  the  murder  of  Garvin  Black  in 
Greenville  county  on  March  27,  1907,  was 
fotmd  guilty,  with  reconunendatlon  to  mercy, 
and  received  sentence  of  life  imprisonment 

Appellant's  three  exceptions  relate  to  por- 
tions of  the  charge  given  by  the  presiding 
judge.  We  quote  the  relevant  charge,  and 
place  within  brackets  the  portions  to  which 
exception  has  been  taken:  ** Where  a  man 
kills  another  to  save  his  life  or  his  body 
from  serious  harm,  he  is  excusable.  Did 
Brown  kill  Black  to  save  his  life  or  his  body 
from  serious  harm?  If  he  did,  the  law  ex- 
cuses him.  The  language  of  the  law  is:  The 
peril  of  his  life  must  be  Imminent,  hanging 
over  him,  and  he  strikes,  and  strikes  to 
save  himself,  because  there  is  nothing  else 
to  do,  the  law  excuses  him.  And  he  must 
not  strike  too  quick.  We  do  not  make  laws 
for  ovemervous  men,  and  they  must  not  get 
scared  and  strike  quicker  than  a  reasonable 
man  would.  [You  must  hold  him  to  the  con- 
duct of  the  average  man,  of  average  courage 
and  prudence,  and.  If  he  falls  below  that,  he' 
is  guilty,  no  matter  whether  he  thought  he 
was  going  to  be  killed  or  not]  Now,  would 
the  average  man  of  average  courage  and 
prudence,  placed  in  the  same  situation  and 
under  the  circumstances  that  Brown  was, 
come  to  the  same  conclusion  that  he  was 
going  to  be  killed,  or  that  serious  harm  was 
about  to  be  done  to  his  body,  and  did  Brown 
think  that?  The  question  is:  Why  did 
Brown  kill  Black,  In  all  honesty  and  com- 
mon sense?  If  he  did  It  to  save  himself,  he 
ought  to  be  acquitted.  If  he  dldn*t  do  It  to 
save  himself,  in  all  justice  he  ought  to  be 
convicted.  It  Is  his  duty  to  prove  by  the 
preponderance  of  the  testimony  that  he  did 
it  In  self-defense.  Yet,  if  It  leaves  you  In 
doubt  as  to  his  guilt,  you  should  write  a 
verdict  of  not  guilty.    [If  you  are  not  satis- 


fled  that  he  Is  not  guilty  by  the  preponder- 
ance of  the  evidence,  then  you  go  o&  and 
Inquire  whether  or  not  It  Is  murder  or  man- 
slaugbter.]  'Murder'  Is  the  killing  of  a 
human  being  with  malice  aforethought,  ei- 
ther expressed  or  Implied — a  heart  where 
the  devil  rules  a  man — ^and  If  the  killing 
was  not  out  of  that  sort  of  a  heart,  it  Is  not 
murder.  [Manslaughter  is  the  unlawful  kill- 
ing of  ft  human  being  without  malice  afore- 
thought, either  expressed  or  implied,  and  in 
sudden  heat  and  passion.  Where  a  man 
strikes  at  one  and  dethrones  his  reason,  and 
he  strikes  and  kills  under  that  provocation, 
that  is  manslaughter.  Did  he  do  that?  If 
so.  It  is  manslaughter.]" 

The  contention  as  to  the  first  indicated  por- 
tion of  the  charge  is  that  It  is  erroneous  be- 
cause, if  the  def^idant  thought  he  was  go- 
ing to  be  killed  by  the  deceased,  and  shot 
deceased  to  save  his  own  life,  he  would  not 
be  guilty  of  murder,  even  though  the  dr- 
cumstances  were  such  that  a  man  of  aver- 
age courage  and  prudence  placed  in  the 
situation  in  which  defendant  was  would  not 
have  come  to  such  conclusion,  since,  if  de- 
fendant thus  believed,  the  elemeht  of  malice 
would  be  wanting,  and  the  offense  of  the 
defendant  would  be  only  manslaughter. 
There  would  be  force  in  this  contention,  if 
the  court  had  really  charged  that  defendant 
would  be  guilty  of  murder  in  the  circum- 
stances named;  but  he  did  not  so  charge, 
as  the  context  very  clearly  shows.  Judge 
Gage  was  discussing  the  effect  of  a  failure 
to  establish  the  plea  of  self-defense.  Since 
a  voluntary  homicide  had  been  admittedly 
committed  by  defendant,  it  would  necessar- 
ily follow  that  he  would  be  guilty  of  an 
unlawful  homicide  upon  his  failure  to  show 
lawful  excuse  or  justification;  the  degree 
of  his  guilt,  whether  murder  or  manslaugh- 
ter, to  be  determined  by  the  jury  under 
other  instructions. 

It  is  excepted  that  the  portion  of  the  charge 
within  the  second  brackets  deprived  defend- 
ant of  his  right  to  a  verdict  of  acquittal,  if 
there  was  a  reasonable  doubt  of  his  guilt  as 
to  murder  and  manslaughter,  and.  threw 
the  burden  on  defendant  to  show  that  he 
was  not  guilty.  This  exception  is  also  un- 
tenable. The  court,  as  shown  by  the  con- 
text, was  instructing  the  jury  as  to  their 
duty  to  consider  whether  defendant  was  guil- 
ty of  either  murder  or  manslaughter,  in  the 
event  they  should  conclude  he  had  failed  to 
make  out  his  plea  of  self-defense  by  the 
preponderance  of  the  evidence,  which  di- 
rection was  quite  proper.  The  burden  of 
proof  upon  the  whole  case  was  not  shifted 
from  the  state,  for  the  jury  were  expressly 
instructed  to  acquit  defendant  if  there  was  a 
reasonable  doubt  of  his  guilt 

It  is  further  contended  that  the  instruc- 
tion as  to  manslaughter,  within  the  last 
brackets  above,  was  incorrect  !n  restricting 
manslaughter  to  cases  where  the  killing 
was  done  in  sudden  heat  and  passion,  where- 


s.a) 


IN  RE  MOORS. 


947 


aB»  an  uBlawfal  killing  without  malice  is 
manslaughter;  and,  further,  that  the  Jury 
should  have  been  instructed  that,  if  de- 
fendant belieyed  he  was  in  danger  of  losing 
his  life  or  sustaining  serious  bodily  injury 
at  the  hands  of  deceased  when  he  shot  de- 
ceased, his  offense  would  be  only  manslaugh- 
ter although  the  circumstances  would  not 
have  caused  a  man  of  ordinary  prudence  and 
courage  to  so  believe,  and  even  though  he 
was  not  in  such  periL  The  case  of  State  v, 
Foster,  G6  S.  G.  474,  45  S.  E.  1,  and  State 
V.  Hampton  (manuscript  decision  filed  Feb- 
ruary 25,  1908),  60  S.  B.  669,  show  that  this 
exception  cannot  be  sustained.  The  court 
not  only  gave  the  statutory  definition  of 
manslaughter,  but  also  substantially  gave  the 
common-law  definition.  This  being  a  case  of 
voluntary  homicide,  and  there  being  evidence 
in  behalf  of  defendant  tending  to  show  prov- 
ocation, it  was  proper  to  give  the  common- 
law  definition  of  voluntary  manslaughter  as 
an  unlawful  killing  in  sudden  heat  and  pas- 
sion upon  sufficient  legal  provocation.  The 
defendant  testified  that  the  deceased  had  been 
threatening  and  pursuing  him,  had  thrown 
rocks  at  him  and  struck  him,  and  was  reach- 
ing for  another  rock,  when  defendant  fired 
the  fatal  shot  The  evidence  for  the  state 
tended  to  show  that  deceased  did  not  attack 
defendant  at  the  time  of  the  difficulty,  and 
that  defendant  shot  the  deceased  from  the 
rear,  while  deceased  was  fleeing  from  him. 

The  case  was  fairly  submitted  to  the  jury 
under  proper  instructions. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(79  S.  C.  899) 

In  re  MOORE  et  al. 
STATE  V.  HUNTER. 

(Supreme  Court  of  Sooth  Oarolina.    March  24, 
1908.) 

1.  Contempt— Criminal    Contempt— Appeal 
-Questions  Reviewable. 

On  appeal  from'  a  judgment  in  contempt 
proceedings  for  attempting  to  interfere  witii  a 
juror,  only  the  jurisdiction  of  the  court  and  er- 
rors of  law  can  be  inquired  into,  since  it  is  a 
criminal  contempt,  'and  the  appeal  must  be 
heard  as  if  from  a  judgment  in  a  criminal  case. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  §§  2ia-215.] 

2.  Same— JuRisniCTiON— EvinENCB  —  Sufti- 
ciency. 

An  affidavit  that  deponent  was  drawn  and 
summoned  to  act  as  a  juror  for  a  certain  weelc 
of  a  term  of  court,  and  that  he  was  approached 
by  certain  persons  and  asked  to  favor  one  on  tri- 
al and  to  do  what  he  could  for  him,  is  some 
evidence  of  contempt  of  court,  and  will  sustain 
the  jurisdiction  of  the  court  in  punishing  such 
persons  therefor. 

3.  Samb}— Attempting  to  Influence  Jubob. 

An  attempt  to  improperly  influence  a  ju- 
ror in  the  discharp  of  his  duty  is  calculated  to 
obstruct  the  administration  of  justice,  and  is 
'punishable  as  contempt  of  court  even  if  the 
misconduct  was  not  within  the  courthouse  pre- 
cincts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  SS  3&-41.1 


4.  Bbibebt  —  Statutobt    Pbovision  —  CON- 

STBUCTION. 

An  attempt  to  exercise  mere  personal  influ- 
ence on  a  juror  is  not  within  Cr.  Code  1902,  § 
263,  punishing  an  attempt  to  corrupt  a  juror  by 
offering  a  gift  or  gratuity  with  intent  to  in- 
fluence his  decision. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bribery,  §§  2,  3.] 

5.  Contempt  —  Offenses  Punishable  —  At- 
tempts TO  Influence  Jubobs  Without 
Bbibeby. 

Even  if  the  indictability  of  an  offense  bars 
the  right  of  a  court  to  punish  it  as  a  contempt, 
an  attempt  to  improperly  influence  a  juror  by 
mere  personal  influence  is  punishable  as  a  con- 
tempt, since  it  is  not  within  Cr.  Code  1902,  § 
203,  making  it  an  indictable  offense  to  attempt 
to  corrupt  a  juror  by  offering  a  gift  or  gratuity. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  §§  36-41.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;   Ernest  Gary,  Judge. 

Ludle  J.  Moore  and  Tom  J.  Blaloek  were 
fined  for  contempt  for  attempting  to  im- 
properly Influence  a  juror,  and  they  appeal. 
Afllrmed. 

Richey  &  Rlchey,  for  appelhints.  9.  A. 
Cooper,  Sol.,  for  the  State. 

JONES,  J.  On  May  17,  1907,  Jndge  R.  C. 
Watts,  presiding  In  the  court  of  general  ses- 
sions for  Laurens  county,  upon  -afladavit  of 
J.  K.  Templeton,  issued  a  rule  against  Ludle 
J.  Moore,  Tom  J.  Blaloek,  and  others  to  show 
cause  before  the  presiding  judge  at  the  next 
term  of  said  court  why  they  should  not  be 
attached  for  contempt  for^lhterfering  or  at- 
tempting to  Interfere  with  a  juror  in  the  dis- 
charge of  his  duties.  Return  to  the  rule  was 
made  before  Judge  Ernest  Gary  presiding  at 
the  next  term  of  court,  and  he  adjudged 
Ludle  J.  Moore  and  Thomas  Blaloek  guilty 
of  contempt,  and  imposed  upon  each  a  fine 
of  $50,  and  in  default  of  payment  Imprison- 
ment in  the  county  jail  until  they  purge 
themselves  of  said  contempt  or  be  liberated 
by  the  further  order  of  the  court. 

This  Is  a  proceeding  and  judgment  in  crim- 
inal contempt,  and  the  appeal  must  be  heard 
as  if  from  a  judgment  in  a  criminal  case. 
State  V.  Nathans,  49  S.  C.  205,  27  S.  E.  52. 
We  cannot,  therefore,  review  any  question 
of  fact,  but  can  only  inquire  as  to  the  juris-, 
diction  of  the  court,  and  whether  there  was 
error  of  law.  The  jurisdiction  of  the  court 
to  punish  for  contempt  is  not*  disputed.  The 
only  question  presented  by  the  exceptions 
which  we  can  consider  is  whether  there  was 
any  evidence  whatever  tending  to  show  con- 
tempt of  court;  for  if  there  was  no  sueh 
evidence  there  would  be  reversible  error  of 
law.  The  affidavit  of  J.'  K.  Templeton  was: 
•That  he  was  regularly  drawn,  and  served, 
to  act  as  a  petit  juror  for  the  second  week  of 
the  present  term  of  court  That  after  he  was 
served  by  the  sheriff,  to  wit,  on  the  7th  day 
of  May,  1907,  at  Clinton,  in  said  state  and 
county,  he  was  approached  by  one  Tom  Bla- 
loek, who  asked  deponent  If  he  would  not 
favor  his  friend,  Mr.  G.  Wash  Hunter,  on 
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his  trial  for  murder.  Deponent  replied  that 
he  did  not  know  anything  about  the  case, 
that  he  had  never  heard  the  evidence,  and 
that  he  could  not  express  an  opinion.  Bla- 
lode  then  asked  him  (deponent)  to  say  nothing 
about  the  conversation,  and  asked  deponent 
to  do  all  he  could  for  Hunter.  That  on  last 
Saturday,  at  Clinton,  one  Ludie  Moore  ap- 
proached deponent  and  had  a  conversation 
with  him,  in  which  said  Moore  said  he  knew 
deponent  was  on  the  Jury,  and  he  wanted 
him  to  do  all  he  could  for  G.  Wash  Hunter. 
Deponent  replied  to  him  in  substance  about 
what  he  had  told  Blalock.  ♦  ♦  ♦  That 
immediately  preceding  deponent's  conversa- 
tion at  Clinton  with  Ludie  Moore  the  said 
Moore  had  been  talking  with  R.  Lee  Hunter." 
This  was  some  evidence  of  an  attempt  to 
improperly  Influence  a  juror  In  the  discharge 
of  his  duty,  of  conduct  which  was  calculat- 
ed to  impede  and  obstruct  the  proper  admin- 
istration of  justice.  Such  conduct  is  punish- 
able as  contempt  of  court.  It  Is  not  essen- 
tial to  such  an  offense  that  the  misconduct 
should  be  in  the  presence  of  the  court  or 
within  the  courthouse  precincts. 

It  is  contended  that  section  263,  Cr.  Code 
1902,  prescribes  punishment  for  corrupting  or 
attempting  to  corrupt  a  juror,  and  if  appel- 
lants are  guilty  of  such  an  offense  they 
should  have  been  indicted  under  said  sec- 
tion, and  were  not  amenable  to  a  rule  to 
show  cause  as  for  contempt.  The  statute 
forbids  an  attempt  to  corrupt  a  juror  by 
offering  a  gift  or"  gratuity  with  intent  to  In- 
fluence his  decision,  and  does  not  strictly  ap- 
ply to  an  attempt  to  exercise  personal  in- 
fluence, not  connected  with  the  offer  of  a  gift 
or  gratuity,  as  in  the  present  case.  If  the 
rule  stated  in  7  Ency.  Law  (2d  Ed.)  66,  to  the 
effect  that  the  indictabliity  of  an  offense  is 
no  bar  to  the  right  of  the  court  to  punish  it 
as  a  contempt,  citing  State  v.  Williams,  2 
Speers,  Law,  26,  and  other  cases  in  support 
of  the  text,  is  not  the  law  of  this  state,  but 
that  the  contrary  rule  declared  in  State  v. 
Blackwell,  10  S.  C.  35,  must  govern,  the  ap- 
pellants are  not  helped,  for  the  offense  made 
punishable  by  the  statute  is  not  the  precise 
offense  which  was  ptmished  as  contempt  in 
this  case. 

The  exceptions  are  overruled,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 
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dobsOn  v.  postal  TBLBQRAPH-€ABLE 
CO. 

(Supreme  Court  of  South  Oirolina.    March  25, 
1908.) 

1.  Tbespass— Tbespass  on  Land— Entbt  bt 
Teleobapm  Companies— Rxmeot. 

Where  a  telegraph  company  claiming  a 
right  under  an  agreement  with  an  owner  en- 
tered on  the  land  and  erected  poles  thereon  and 
strung  wires,  the  remedy  of  the  owner,  claiming 
that  the  agreement  was  fraudulently  obtained, 
was  by  action  for  trespass,  and  not  by  condem- 
nation proceeding  under  the  statutes. 


2.  Same— EVIDENOB—SUFFICIENCT. 

Where,  in  an  action  against  a  telegraph 
companv  for  trespass  on  land,  plaintiff's  evi- 
dence showed  that  the  permit  under  which  thm 
the  company  claimed  had  been  fraudulently  pro- 
cured, a  motion  for  nonsuit  on  the  ground  that 
where  permission  is  given  to  eater  on  lands  no 
action  Jies  for  trespass  was  properly  denied. 

3.  Same. 

Where,  in  an  action  against  a  telegraph 
company  for  trespass  on  land  by  entering  there- 
on and  erecting  poles  and  stringing  wires,  the 
company  relied  on  a  permit  executed  by  plaintiff 
to  erect  poles  and  string  wires,  and  the  owner 
replied  that  the  permit  was  fraudulently  obtain- 
ed, and  the  evidence  showed  that  the  company 
had  hastily  erected  10  poles  without  the  knowl- 
edge of  plaintiff,  where  only  4  were  allowed,  a 
motion  for  a  nonsuit  on  the  ground  that  there 
was  no  evidence  of  demand  for  and  refusal  to 
compensate  after  the  line  was  constructed  was 
properly  refused,  a  demand  by  plaintiff  having 
been  forestalled  by  defendant 

4.  TBfAii— Nonsuit— When  Authobized. 

Where  both  parties  gave  evidence  in  sup- 
port of  their  contentions  on  an  issue,  the  drcnit 
court  properly  refused  a  nonsuit 
6.  Damages  —  Compensatobt   Damaobb  — 
Vindictive  Damages. 

Under  allegations  of  a  willful  tort,  compen- 
satory and  punitive  damages  may  be  recovered. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  SS  188-205.] 

6.  Tbespasb— Damages— Excessiveness. 

Where,  in  an  action  against  a  telegraph 
company  for  trespass  to  land  by  its  entering 
thereon  and  erecting  poles  and  stringing  wires, 
there  was  evidence  that  the  poles  and  wires  in- 
jured the  land,  and  three  witnesses  thought  it 
amounted  to  $300,  and  the  evidence  warranted 
a  finding  of  punitive  damages,  a  verdict  of  $333 
was  not  excessive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  H  144,  145.] 

7.  New  Tbial  —  Gbounds  —  Excessive  Dam- 
ages. 

The  circuit  judge  should,  when  he  thinks 
that  a  verdict  is  excessive,  reduce  it  by  granting 
a  new  trial  or  a  new-  trial  nisi. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  Geo.  "B.  Prince, 
Judge. 

Action  by  J.  P.  Dobson  against  the  Postal 
Tel^raph-Cable  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmedL 

J.  C.  Jefferies  and  Evans  ft  Finley,  for 
appellant  Stanyame  Wilson,  for  respond- 
ent 

POPE,  0.  J.  This  was  an  action  com- 
menced by  the  service  of  a  summons  and  com- 
plaint, alleging  actual  and  vindictive  dam- 
ages by  reason  of  entry  of  the  defendant  on 
lands  of  the  plaintiff,  erecting  poles  there- 
on, and  stringing  wires  across.  The  answer 
set  up  a  permit  executed  by  the  plaintiff  to 
enter  on  the  land,  erect  poles,  string  wires, 
and  cut  timber  for  a  right  of  way.  The 
reply  was  that  the  permit  was  obtained  from 
the  plaintiff  by  fraud  and  misrepresentations. 
The  case  came  on  to  l>e  heard  before  his 
honor  Judge  Geo.  B.  Prince  and  a  Jury  on 
July  24,  190a  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $333.  From  or- 
der refusing  a  new  trial  and  judgment  en- 
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tered  on  the  Terdict  of  the  Jury,  the  defend- 
ant now  appeals  to  this  court  on  11  excep- 
tions. They  will  be  considered  in  their  nn* 
merical  order. 

1.  *'It  Is  respectfully  submitted  to  this 
court  that  defendant's  first  ground  of  non- 
suit, which  was  as  follows,  should  have 
been  sustahied:  (1)  *The  statutory  remedy 
of  condemnation  is  plaintiff's  proper  rem- 
edy, and  he  is  confined  to  the  same.'  The 
error  complained  of  being  that  the  complaint 
in  this  action  alleges  that  the  plaintiff's  right 
of  compensation  for  damages  is  denied;  the 
answer  denying  this  part  of  the  allegation. 
For,  If  defendant  had  injured  plaintiff  by 
reason  of  going  through  plaintiff's  land  un- 
der the  permit,  the  pleadings  show  that  de- 
fendant was  willing  that  plaintiff  might 
recover  compensation  by  the  means  of  the 
statutory  remedy  of  compensation." 

The  position  of  the  appellant  that  plain- 
tifTs  remedy  was  under  the  statutes  of  this 
state  providing  for  a  condemnation  proceed- 
ing cannot  be  sustained.  That  defendant 
sought  to  prevent  the  plaintiff's  action  on 
account  of  a  trespass  by  proving  an  agree- 
ment in  writing  whereby  the  defendant  *was 
permitted  to  locate  an  alleged  line  on  plain- 
tiffs land  was  in  itself  inconsistent  with 
the  present  position  of  the  defendant  here. 
The  case  of  Burnett  v.  Postal  Tel.  Cable  Co., 
71  S.  C.  146,  50  S.  E.  780,  was  a  case  on  all 
fours  with  the  present  application,  and  this 
court  there  held  that  the  present  form  of 
action  was  the  proper  proceeding.  So,  Ma- 
son V.  Postal  Tel.  Cable  Co.,  71  S.  C.  150,  50 
S.  E.  781,  is  also  in  point,  as  also  Phillips  v. 
American  Tel.  &  Tel.  Co.,  71  S.  C.  571,  51 
S.  B.  247.    This  exception  is  overruled. 

2. '  "Because  his  honor  erred  in  not  grant- 
ing a  nonsuit  on  defendant's  second  ground 
for  motion  of  nonsuit,  to  wit:  (2)  *Where 
permission  is  given  to  enter  upon  the  lands 
of  another  no  action  lies  for  trespass.'  It 
being  respectfully  submitted  that  the  evi- 
dence in  this  case  failed  to  show  any  dam- 
ages that  the  plaintiff  had  received  from 
the  defendant  by  reason  of  the  entry,  es- 
p^ially  in  view  of  the  fact  that  the  defend- 
ant entered  under  a  permit  from  the  plain- 
tiff." 

This  position  is  unsound  as  is  found  in 
the  cases  hereinbefore  recited.  The  plaintiff 
here  alleged  fraud  and  misrepresentation  by 
the  defendant,  and  at  least  two  witnesses 
sworn  on  t)ehalf  of  the  plaintiff  tended  to 
support  the  groimds  of  fraud  and  misrei)- 
resentation  by  the  defendant.  A  reference 
to  the  authorities  Just  quoted  amply  sup- 
port this  position.  This  exception  is  over- 
ruled. 

3.  "Because  there  was  no  evidence  of  de- 
mand for  and  refusal  to  compensate  after 
the  line  was  constructed.  The  error  com- 
plained of  being  that  the  defendant,  having 
gone  in  under  the  permit  from  the  plain- 
tiff, before  any  suit  could  be  brought,  a  de- 


mand should  have  been  made  by  the  plain- 
tiff upon  defendant  for  compensation,  and, 
in  the  absence  of  proof  of  the  same,  his  hon- 
or should  have  granted  a  nonsuit,  and  should 
liave  sustained  defendant's  third  ground  of 
nonsuit" 

We  must  overrule  this  ground  of  appeal. 
The  defendant  had  hastily  erected  its  10 
poles  where  only  4  were  allowed,  without 
the  knowledge  of  the  plaintiff.  A  demand 
therefore  by  the  plaintiff  had  been  fore- 
stalled by  the  defendant  before  any  demand 
could  be  made. 

4.  "Because  his  honor  erred  in  not  sus- 
taining defendant's  fourth  grotmd  of  non- 
suit, which  was  as  follows:  (4)  *That  there 
was  no  evidence  tending  to  establish  the  al- 
legation of  fraud  in  procuring  the  signa- 
ture of  the  plaintiff  to  the  written  permit, 
and  there  Is  no  evidence  to  show  an  effort 
on  the  part  of  the  defendant  to  perpetrate 
fraud  in  procuring  the  release.'  The  error 
complained  of  betng  that  there  was  not  a 
particle  or  scintilla  of  evidence  showing 
fraud  on  the  part  of  the  agent  or  right  of 
way  man  of  the  defendant  company  in  pro- 
curing the  permit  or  release  from  the  plain- 
tiff, and  not  a  scintilla  of  evidence  to  sus- 
tain the  allegations  of  the  reply." 

It  became  a  matter  of  proof.  Both  sides 
made  proof  of  their  respective  positions. 
The  circuit  Judge  therefore  was  Justified  in 
refusing  a  nonsuit  on  this  ground.  This  ex- 
ception is  overruled. 

5.  "Because  his  honor  erred  in  not  non- 
suiting the  cause  of  action  for  vindictive 
damages,  and  erred  In  not  sustaining  defend- 
ant's fifth  ground  of  nonsuit  which  was  as 
follows:  (5)  'Because  there  is  not  a  scintilla 
of  evidence  of  willfulness,  wantonness,  or 
high-hand  conduct  on  the  part  of  the  de- 
fendant toward  the  plaintiff,  and  that  this 
cause  should  be  nonsuited.'  The  error  be- 
ing, it  is  respectfully  submitted  to  this  court, 
that  there  was  not  a  scintilla  of  evidence 
on  the  part  of  the  plaintiff  to  show  that  the 
defendant  acted  oppressively  with  high-hand, 
or  in  reckless  or  wanton  disregard  of  the 
rights  of  the  plaintiff." 

This  also  is  a  matter  upon  which  the  par- 
ties had  Joined  issue.  Both  introduced  testi- 
mony in  support  of  their  contentions.  In 
Duke  V.  Postal  Tel.  Cable  Co.,  71  S.  C.  95,  50 
S.  E.  675,  it  is  held :  "Under  allegations  and 
proof  of  a  willful  tort,  compensatory,  as  well 
as  punitive  damages,  may  be  proved  and  re- 
covered."   This  exception  is  overruled. 

6.  "Because  his  honor  en^ed  in  not  charg- 
ing the  defendant's  fifth  request  to  charge^ 
as  follows:  (5)  *I  charge  you  that  there  is 
no  testimony  in  this  case  upon  which  you  may 
find  a  verdict  for  vindictive  damages  or 
smart  money.'  The  error  being,  it  is  re- 
spectfully submitted  to  this  court,  that  there 
was  not  a  scintilla  of  evidence  on  the  part 
of  the  plaintiff  to  show  wantonness  or  high- 
band  conduct  of  any  nature  or  description 
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perpetrated  by  the  defendant  upon  the  plain- 
tiff, and  the  defendant  was  entitled  to  this 
request." 

The  circuit  Judge  was  exceedingly  careful 
In  his  charge  to  the  jury  In  this  case  to  lay 
down  the  rule  as  to  compensatory  damages. 
Testimony  on  both  sides  was  submitted.  A 
jury  found  a  reasonable  amount  against  the 
defendant.  There  was  no  error  here.  Let 
this  exception  be  overruled. 

7.  "Because  his  honor  should  have  set  aside 
the  verdict  and  granted  a  new  trial,  which 
was  as  follows:  (1)  'Because  there  was  no 
evidence  of  willfulness  to  go  to  the  jury,  and 
his  honor  erred  in  submitting  this  question  to 
the  jury,  and  in  not  charging  defendant's  fifth 
request  to  that  effect*  It  being  respectfully 
submitted  to  this  court  that  his  honor  did 
commit  error  in  submitting  the  question  of 
willfulness  to  the  jury;  there  being  no  evi- 
dence on  the  said  point." 

We  cannot  sustain  this  contention  of  the  ap- 
pellant, all  the  conduct  of  the  defendant  was 
submitted  to  the  jury,  and  there  was  some 
testimony  against  the  defendant.  The  circuit 
judge  so  held,  and  we  do  not  think  he  was 
In  error.    This  exception  is  overruled. 

8.  "It  is  respectfully  submitted  to  this  court 
that  his  honor  erred  in  not  setting  aside  the 
verdict  of  the  jury  on  defendant's  second 
ground  for  a  motion  of  a  new  trial,  which  waB 
as  follows:  (2)  'His  honor  erred  in  not  grant- 
ing a  nonsuit  on  the  grounds:  (a)  The  statu- 
tory remedy  of  condemnation  is  plaintiff's 
proper  remedy,  and  he  is  confined  to  the  same, 
(b)  Where  permission  is  given  to  enter  upon 
the  lands  of  another,  no  action  lies  for  tres- 
pass, (c)  Because  there  is  no  evidence  of  de- 
mand for  and  refusal  to  compensate  after  the 
line  was  constructed,  (d)  Because,  upon  the 
testimony,  it  would  be  impossible  for  the  jury 
to  say  what  Injury  was  sustained  by  plaintiff 
by  reason  of  anything  done  outside  of  right  of 
way  not  necessarily  Incident  to  the  exercise  of 
the  right  granted.'  And  especially  upon  the 
last  subsection,  because  it  is  respectfully  sub- 
mitted to  this  court  that  from  the  testimony 
it  would  have  been  impossible  for  the  jury  to 
say  what  Injury  was  sustained  by  plaintiff, 
if  any,  by  reason  of  anything  done  outside  of 
right  of  way  not  necessarily  Incident  to  the 
exercise  of  the  said  right." 

The  best  answer  to  the  appellant  is  that  the 
jury  rendered  a  verdict  responsive  to  the  is- 
sues here  presented.  The  circuit  judge  sub- 
mitted such  issues  to  them.  He  was  not  in 
error.    Let  this  ground  of  appeal  be  dismissed. 

9.  "Because  his  honor  erred  in  not  granting 
a  new  trial,  and  in  not  setting  aside  the  ver- 
dict of  the  jury  on  defendant's  third  ground 
for  motion  of  new  trial,  which  was  as  follows: 
(3)  'The  evidence  showed  that  the  plaintiff 
was  not  and  could  not  have  been  injured  only 
In  a  nominal  sum,  and  the  verdict  of  the  jury 
Is  excessive  and  burdensome.'    It  is  respectful- 


ly submitted  to  this  court,  that  the  testimony 
on  the  part  of  the  plaintiff  did  not  show  any 
substantial  injury  to  the  land  of  the  plaintiff, 
and  the  amount  of  the  verdict  was  excessive 
and  burdensome." 

The  jury  by  their  verdict  did  not  assess 
an  extravagant  estimate  of  the  plaintifTs  In- 
juries. The  testimony  tended  to  show  that 
the  poles  and  wires  Injured  plaintiff's  land; 
three  witnesses  thought  it  amounted  to  $300. 
It  is  sometimes  well  that  the  right  of  a  jury 
to  return  damages  against  the  *  defendant 
should  be  guarded  by  the  circuit  judge.  Of 
course,  when  he  thinks  that  the  verdict  Is  ex- 
cessive, he  should  reduce  it  by  granting  a  new 
trial  or  a  new  trial  nisi.  Let  this  exception  be 
overruled. 

10.  "Because  his  honor  erred  in  not  setting 
aside  the  verdict  of  the  jury  granting  a  new 
trial  on  defendant's  fourth  ground  for  motion 
of  new  trial,  which  was  as  follows:  (4)  *Tbe 
jury  disregarded  the  instructions  of  the  court 
and  the  evidence  Inasmuch  as  the  evidence 
plainly  showed  that  the  plaintiff,  if  injured 
at  all,  was  injured  only  in  a  nominal  sum.' 
The  ^error  being  that  in  the  face  of  this  testi- 
mony and  of  the  charge  of  his  honor  the  ver- 
dict was  excessive  and  burdensome,  and 
should  have  been  set  aside  and  a  new  trial 
granted." 

This  ground  of  appeal  is  not  sound  in  this 
case,  it  was  thoroughly  examined  by  the  cir- 
cuit judge,  and  he  did  not  interfere  with  the 
verdict,  and  we  will  not  This  exception  is 
overruled. 

11.  "Because  his  honor  erred  in  not  reduc- 
ing the  verdict  on  the  ground  for  new  trial 
nisi  as  set  out  in  defendant's  fifth  ground  of 
motion  for  new  trial,  which  was  as  follows: 
(6)  'Failing  in  this,  we  will  ask  a  new  trial 
nisi  on  the  ground  that  the  jury  disregarded 
the  evidence  Inasmuch  as  none  of  the  wit- 
nesses for  plaintiff  testified  that  there  were 
more  than  four  poles  on  plaintiff's  land  than 
there  would  have  been  if  defendant  had  locat- 
ed Its  line  according  to  plaintiff's  contention. 
Some  witnesses  testified  three  poles  and  some 
two,  and,  under  the  evidence,  it  would  not 
have  gone  over  more  than  one  or  two  acres 
of  plaintiff's  land  than  if  it  had  been  located 
according  to  plaintifTs  contention,  and  surely 
the  entire  valuation  of  the  two  acres  would 
not  have  been  destroyed  by  two  or  three  extra 
poles  being  placed  thereon.'  It  being  respect- 
fully submitted  that  his  honor  erred  in  the 
face  of  such  testimony  and  such  proof  which 
Ediowed  that  tbe  plaintiff  was  not  Injured,  and 
his  honor  should  have  reduced  the  verdict  or 
granted  a  new  trial  nisi." 

We  conclude  that  this  last  ground  of  appeal 
has  been  already  considered*  and  therefore 
overrule  the  same. 

The  judgment  of  the  dicnit  court  it  af- 
firmed. 
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STEELE  et  al.  t.  POB  et  al. 

(Supreme  Court  of  South  Carolina.    March  24, 
1908.) 

1.  Wnxs  —  Estates  Cheated  —  Contingent 
Remaindebs. 

A  testator  devised  land  to  S.  for  life,  "and 
at  his  death  to  his  children  then  alive  in  fee 
simple,  forever,"  with  remainder  over  in  case 
S.  left  no  living  children.  Held,  that  the  chil- 
dren's interests  were  contingent  remainders. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  1498.] 

2.  Infants— CoNVETANCES— Avoidance. 

Where  minor  contingent  remaindermen  have 
conveyed  their  interests,  they  are  under  no  legal 
duty  to  assert  their  right  to  disaffirm  their  con- 
veyance upon  attaining  their  majority,  pending 
the  expiration  of  the  life  tenancy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Infants,  §  54.] 

3.  Same— Ratification. 

A  simple  remark  to  a  grantee  by  a  grantor 
after  attaining  his  majority  to  the  effect  that 
the  grantee  had  good  titles  to  the  land  conveyed 
during  the  grantor's  minority  is  not  sufficient 
as  a  ratification  of  the  conveyance;  but  there 
most  be  some  act  which  necessarily  recognizes 
the  existence  and  efficacy  of  the  obligation,  es- 
pecially in  view  of  Civ.  Code  1902,  §  2656,  pro- 
viding that  no  action  shall  be  brought  to  charge 
a  person  upon  a  ratification  after  full  age  of 
a  promise,  except  for  necessaries,  made  during 
infancy,  unless  the  ratification  is  in  writing, 
signed  by  the  person  to  be  charged. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  27,  Infants,  S§  41-49.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  Coimty ;  Chas.  G.  Dantzler,  Judge. 

Action  by  Woods  M.  Steele  and  another 
against  Anna  Lyle  Roddey  Poe  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Wilson  &  Wilson,  for  appellanta  W.  J. 
Cherry,  for  respondents. 

JONES,  J.  In  the  year  1865  one  John 
Gilliam  Steele  died,  leaving  of  force  his  last 
will  and  testament  and  a  codicil  thereto,  in 
which  he  devised  a  tract  of  land  containing 
476  acres,  which  includes  the  tract  contain- 
ing 224%  acres  described  in  the  complaint,  to 
bis  grandson,  John  G.  Steele,  for  life,  and  at 
his  death  to  his  children  then  alive  in  fee 
simple,  forever.  If  he  died  without  leaving 
any  children  then  alive,  then  over.  The  said 
John  Gilliam  Steele  died  on  the  10th  day 
of  July,  1905,  leaving  the  following  named 
children  surviving:  John  A.  Steele,  B.  Gill 
Steele,  Mamie  E.  Steele,  Woods  M.  Steele, 
and  Orrie  A.  Steele;  the  two  last  named 
being  plaintiffs  herein.  It  appears  that  John 
G.  Steele,  prior  to  August  30,  1898,  became 
largely  indebted  to  W.  L.  Roddey  &  Co.  and 
W.  L.  Roddey  A  Son,  and  to  secure  said  In- 
debtedness had  give  a  mortgage  on  the  476- 
acre  tract  devised  under  said  will  to  each  of 
said  firms ;  W.  L.  Roddey  &  Son  holding  the 
senior  mortgage.  On  August  30,  1898,  John 
G.  Steele  and  his  children,  J.  A.  Steele,  E.  G. 
Steele,  Mamie  E.  -Steele,  Woods  M.  Steele, 
and  Orrie  A.  Steele  executed  a  deed  of  con- 
veyance of  the  premises  herein  to  W.   L. 


Roddey,  J.  E.  Roddey  and  J;  F.  Reid,  sur- 
viving members  of  the  firm  of  W.  L.  Roddey 
&  Co.,  in  satisfaction  of  the  said  mortgages. 
At  the  time  of  the  execution  of  this  deed 
Woods  M.  Steele  and  Qrvle  A.  Steele  were  in- 
fants; the  former  20  years,  and  the  latter 
16  years,  of  age.  Subsequently,  on  the  13th 
day  of  February,  1900,  the  premises  in  ques- 
tion were  conveyed  by  the  surviving  members 
of  W.  L.  Roddey  &  Co.  to  Anna  Lyle  Roddey 
Poe.  John  G.  Steele  died  July  10,  1906,  and 
this  action  was  commenced  August  10th  fol- 
lowing to  have  these  deeds  set  aside,  in  so 
far  as  they  attempted  to  convey  the  interest 
in  the  land  of  plaintiffs,  Woods  M.  Steele 
and  Orrie  A.  Steele,  being  the  two-fifths  in- 
terest, for  a  partition  of  the  tract  of  land 
mentioned,  and  for  damages  against  the  de- 
fendant Anna  Lyle  Roddey  Poe  for  wrong- 
fully withholding  the  same.  Defendants  de- 
nied all  the  allegations  of  the  complaint,  ex- 
cept the  execution  of  the  deeds,  the  death  of 
John  G.  Steele,  and  the  relation  of  Orin  S. 
Poe  to  defendant  Anna  Lyle  Roddey  Poe, 
and  claimed  the  benefit  of  the  betterments 
placed  upon  said  premises  by  defendant  An- 
na Lyle  Roddey  Poe.  The  circuit  court  held 
that  plaintiffs  were  contingent  remindermen 
under  the  will,  and,  being  infants  at  the  time 
of  the  execution  of  the  deed  to  W.  L.  Rod- 
dey, J.  E.  Roddey,  and  J.  F.  Beid,  their  in- 
terest was  not  conveyed;  thai  neither  of 
them  at  that  time  imderstood  the  nature  or 
consequences  of  the  act;  that  they  had  no 
rights  to  -assert  in  the  premises  until  the 
falling  in  of  the  life  estate;  and,  further, 
that  from  the  evidence  plaintiffs  had  not 
ratified  or  confirmed  their  act  in  executing 
the  deed  on  becoming  of  age.  Accordingly 
the  deed  of  conveyance  to  W.  L.  Roddey,  J. 
E.  Roddey,  and  J.  F.  Reid,  dated  August  30, 
1898,  and  the  deed  by  them  to  defendant  An- 
na Lyle  Roddey  Poe  dated  February  13,  1900, 
of  the  same  tract,  were  set  aside  and  ad- 
Judged  void,  in  so  far  as  the  same  affected 
the  rights  of  the  plaintiffs  in  the  said  prem- 
ises. 

The  appellants  contend,  first,  that  the 
court  erred  in  finding  that  plaintiffs,  at  the 
time  of  executing  the  deed  to  defendants  W. 
L.  Roddey  and  others,  did  not  understand 
the  nature  or  consequence  of  the  act.  Pos- 
sibly the  circuit  court  was  in  error  in  this 
finding,  as  the  plaintiffs  were  very  intelli- 
gent, and  very  probably  imderstood  that  the 
deed  purported  to  convey  their  interest  in 
the  premises  in  settlement  of  their  father's 
indebtedness  to  W.  L.  Roddey  and  others; 
but  this  circumstance  does  not  appear  to  be 
of  much  importance  in  determining  the  is^ 
sues  in  this  case. 

It  is  also  contended  that  the  court  erred 
in  holding  that  plaintiffs  received  no  con- 
sideration f9r  their  conveyance.  We  agree 
with  the  court  in  this  finding.  The  evidence 
shows  clearly  that  nothing  was  received  by 
plaintiffs  for  their  interest,  and  that  the 
whole  consideration  moved  from  W,  L.  Rod- 
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dey  and  x>ther8  to  their  father,  the  cancella- 
tion of  the  latter's  indebtedness  to  the  for- 
mer, for  which  plaintiffs  were  In  no  wise 
liable. 

It  is  claimed  that  the  cohrt  erred  in  find- 
ing that  plaintiffs  had  no  interest  to  protect 
or  assert  in  the  property  until  after  the 
death  of  the  life  tenant,  and  that  he  should 
have  found  that  the  interest  they  conveyed 
was  a  valuable  one,  and  they  should  have 
disaffirmed  within  a  reasonable  time  after 
becoming  of  age  and  without  waiting  until 
after  the  death  of  the  life  tenant  There  is 
no  doubt  that  the  court  properly  construed 
the  interest  of  plaintiffs  under  the  will  of 
John  Gilliam  Steele  to  be  that  of  contingent 
remainders.  Faber  v.  Police,  10  S.  C.  376; 
Rountree  v.  Rountree,  26  S.  C.  451,  2  S.  E. 
474.  Until  the  death  of  the  life  tenant  they 
had  no  Interest  or  estate,  and  were  not  in 
any  position  to  assert  any  right,  or  to  pre- 
vent any  one  entering  under  the  life  tenant 
from  using  and  building  upon  the  premises. 
It  is  true  that  Mrs.  Poe  put  valuable  im- 
provements upon  the  property  after  the  con- 
veyance to  her;  but  it  must  be  remembered 
that  she  owned  the  life  estate  of  John  6. 
Steele,  and  by  the  conveyance  of  the  adult 
remaindermen  she  had  absolute  title  to  three- 
flfths  of  the  property.  At  this  time  it  ap- 
pears that  plaintiff  Woods  M.  Steele  had  at- 
tained his  majority,  but  plaintiff  Orrie  A. 
Steele  was  still  a  minor;  but  neither  were 
under  any  legal  duty  to  assert  their,  right  of 
a  mere  expectancy  as  against  one  in  lawful 
possession  and  use  of  the  property. 

It  remains  to  consider  whether  the  court 
was  correct  in  holding  that  neither  of  the 
plaintiffs,  after  coming  of  age,  ratified  the 
said  conveyance,  and  were  not  estopped  from 
disaffirming  the  same.  We  hold,  with  the  cir- 
cuit court,  plaintiffs  did  nothing  to  deceive 
defendants  as  to  their  age.  In  fact,  it  ap^ 
pears  in  defendants'  testimony  that  they 
were  aware  of  the  minority  of  Orrie  Steele. 
Having  received  nothing  from  the  defendant 
in  consideration  of  their  conveyance,  there 
was  nothing  retained  by  plaintiffs  the  hold- 
ing of  which  would  indicate  an  intention  to 
ratify.  They  did  nothing  after  becoming  of 
age,  but  remain  silent  until  the  vesting  of 
their  estate,  and  thereafter  promptly  brought 
this  action.  There  was  testimony  by  defend- 
ant Orin  S.  Poe  that,  a  short  while  after  the 
death  of  John  G.  Steele,  the  plaintiff  Woods 
M.  Steele  had  a  conversation  with  W.  L. 
Roddey  in  the  office  of  the  Roddey  Mercan- 
tile Company  in  the  presence  of  W.  J.  Cher- 
ry; that  Steele  said  to  Roddey  that  he  had 
come  down  to  see  about  his  father's  insur- 
ance policy;  that  Capt  Roddey  remarked, 
"We  took  the  Insurance  policy  and  that  land 
in  settlement  of  all  your  father's  debts;" 
that  Steele  said:  "The  land  |b  all  right 
You  have  good  titles  to  the  land."  This  tes- 
timony was  corroborated  by  J.  E.  Roddey.  W. 
L.  Roddey  testified  that  the  expression  used 
\^  Steele  was:    "The  land  Is  all  right"    On 


the  other  hand,  Steele  testified  that  no  sucb 
remark  was  made,  and  W.  J.  Cherry,  whc» 
was  present  said  he  heard  no  such  remark, 
and  believed  he  would  have  heard  it  if  made. 
The  circuit  judge  did  not  undertake  to  deter- 
mine which  was  the  correct  version  of  the 
conversation. 

Under  the  view  we  take  of  the  law  it  is 
unnecessary  for  us  to  determine  whether 
such  de^^laratlon  was  made  or  not  Assum- 
ing that  the  declaration  was  made,  even  un- 
der the  law  existing  previous  to  the  statute 
(section  2656,  Civil  Code  1902),  a  simple  dec- 
laration or  acknowledgment  of  a  contract 
after  coming  of  age  is  not  sufficient.  There 
must  be  some  act  which  necessarily  recog- 
nizes the  existence  and  efficacy  of  the  obliga- 
tion. Chambers  v.  Wherry,  1  Bailey,  281. 
In  Ihley  v.  Padgett  27  S.  C.  303,  3  S  E.  468, 
the  court  states  the  ways  in  which  ratifica- 
tion may  be  made  thus:  "There  must  be, 
after  he  attains  his  majority,  with  a  full 
knowledge  of  his  right:  (1)  Acquiescence 
from  which  assent  may  be  fairly  Inferred. 
(2)  and  adequate  benefit  enjoyed,  which  has 
grown  directly  or  indirectly  out  of  the  con- 
tract; or  (3)  some  direct  act  or  express  as- 
sent." It  cannot  fairly  be  said  that  plaintiffs 
have  ratified  in  any  of  these  ways,  especially 
in  view  of  the  fact  already  stated,  that  their 
rights  did  not  accrue  until  a  few  weeks  be- 
fore this  action.  Section  2656,  enacted  orig- 
inally in  1878.  provides:  "No  action  shall 
be  maintained  whereby  to  charge  a  person 
upon  any  promise  made  after  full  age  to 
pay  any  debt  contracted  during  infancy,  or 
upon  ratification  after  full  age  of  any  prom- 
ise (except  for  necessaries)_made  during  in- 
fancy, unless  such  promise  or  ratification 
shall  be  made  by  some  writing  signed  by  the 
party  to  be  charged  therewith."  Under  this 
statute  it  is  clear  no  action  could  have  been 
maintained  by  defendants  against  plaintiffs, 
based  upon  the  alleged  ratification,  in  the 
absence  of  some  writing  signed  by  the  par- 
ties. To  permit  defendants  to  defeat  plain- 
tiffs' action  by  showing  a  mere  parol  ratifi- 
cation would  also  be  contrary  to  the  purpose 
of  the  statute,  by  permitting  one  to  charge 
another  with  a  contract  not  legally  enforce- 
able. Mendelsohn  v.  Banov,  57  S.  C.  151,  35 
S.  E.  499. 

The  foregoing  statute  was  recently  under 
consideration  in  the  case  of  Exchange  Bank 
V.  McMillan,  76  S.  C.  570,  57  S.  E.  630,  where- 
in it  was  held  that  a  minor,  engaged  in  busi- 
ness in  a  foreign  state  and  executing  a  mort- 
gage there  on  land  in  this  state,  may  dis- 
affirm the  contract  here  in  a  foreclosure  of 
the  mortgage,  in  the  absence  of  a  ratification 
in  writing  after  attaining  his  majority.  The 
last-cited  case  further  shows  that  one  may, 
by  his  conduct  after  attaining  his  majority, 
be  prevented  from  availing  himself  of  the 
statute  under  the  doctrine  of  equitable  es- 
toppel, as  when  one  by  his  statements,  con- 
duct, or  silence  causes  the  adversary  party  to 
do  some  act  or  change  his  position  of  bis 
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detriment  But  there  is  nothing  to  show 
that  the  declaration  of  plaintiff  Woods  M. 
Steele,  If  made,  caused  defendants  to  do  any 
act  or  change  their  position  to  their  detrl* 
ment. 

The    exceptions    are    overruled,    and   the 
judgment  of  the  circuit  court  is  affirmed. 


(79  S.  C.  39SI 

STEELB  et  al.  v.  FRIEDHAM  et  al. 

(Supreme  Court  of  South  Carolina*    March  24, 
1908.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Chas.  G.  Dantzler,  Judge. 

Action  by  Woods  M.  Steele  and  another 
against  Samuel  Frledham  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal 
Affirmed. 

Wilson  A  Wilson,  .for  appellants.  W.  J. 
Cherry,  for  respondents. 

JONES,  J.  This  case  was  heard  with  the 
case  of  Woods  M.  Steele  and  Orrie  Steele  v. 
Anna  Lyle  Roddey  Poe  et  al.,  60  S.  E.  951, 
InvolYing  substantially  the  same  facts  and 
principles  of  law,  and  is  controlled  by  the 
decision  therein. 

The  judgment  of  the  circuit  court  is  i[f- 
firmed. 


rso  3.  c.  sn) 

STATE  T.  FRANKLIN. 

(Supreme  Court  of  South  Carolina.    March  17, 
1908.) 

1.  Statutes— Titlb—Subjkct-Mattkb. 

Act  Feb.  7,  1902  (23  St.  at  Large,  p.  1066), 
relating  to  the  selection,. drawing,  and  summon- 
ing of  juries  in  circuit  courts,  and  the  supple- 
mental act,  entitled  "An  act  to  amend  an  act 
entitled  an  act  relating  to  the  selection,  draw- 
ing and  summoning  of  jurors  in  the  circuit 
courts  of  this  state, '  which  added  a  section  to 

?>royide  against  an  omission  in  preparing  a  jury 
ist  and  boxes,  approved  January  21,  1905  (24 
St.  at  Lam,  p.  917),  do  not  contravene  Const, 
art.  3,  §  IT,  which  provides  that  every  act  shall 
relate  to  but  one  subject,  and  that  shall  be  ex- 
pressed in  its  title. 

2.  Gband     Jubt  —  Constitutional     Pbovi- 

SIONS. 

Act  Cong.  June  26,  1868,  c,  70,  16  Stat. 
73,  provides  that  no  person  allowed  to  vote  or 
hold  office  in  1863  shall  be  thereafter  disquali- 
fied from  being  such  an  elector.  Held,  that  a 
contention  on  a  criminal  appeal  that  the  grand 
jury  was  improperly  constituted,  because  under 
Const.  1895,  art.  5,  §  22,  grand  jurors  are  re- 
qaired  to  be  electors,  and  electors  under  that 
Ck>nstitution  are  different  from  the  electors  un- 
der the  Constitution  of  1863,  was  unavailing, 
since  the  Constitution  of  1895  places  no  re- 
striction as  to  color  or  previous  condition  to  en- 
title one  to  be  an  elector,  and,  further,  since 
the  act  of  Congress  relates  solely  to  an  effect 
upon  admission  to  Congress,  and  would  be 
wholly  inapplicable  to  the  provisions  of  the  state 
Constitution  in  regard  to  juries. 

3.  Saio:. 

The  act  of  1902  (23  St.  at  Large,  p.  1066), 
and  act  of  1905  (24  St.  at  Large,  p.  917),  provid- 
ing for  jury  commissioners,  and  which  make  no 
reference  to  color  or  previous  condition  as  pre- 
requisites for  service  as  jurors,  but  merely  re- 
quire the  commissioners  to  select  men  of  good 


moral  character  and  legally  competent,  are  con- 
stitutional. 

4.  Cbiuinal  Law  —  Continuanob  —  Discbb- 
tion  of  Juugb. 

The  denial  of  a  motion  for  a  continuance, 
on  the  ground  that  defendant  had  not  sufficient 
time  to  examine  the  testimony  at  the  coroner's 
inquest,  was  within  the  discretion  of  the  pre- 
siding judge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1311.] 

5.  Hdmicidb—Dtino  Dbclabations— Pbelim- 
iNABT  Evidence. 

Primarily  the  circuit  judge  decides  whether 
an  alleged  dying  declaration  was  made  under 
such  conditions  as  to  render  it  admissible  in  evi- 
dence, and  the  Supreme  Court  will  not  interfere 
with  his  ruling,  except  when  clearly  convinced 
that  he  reached  an  incorrect  conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  458,  &9.] 

6.  Samb. 

Evidence  preliminary  to  the  admission  oE 
dying  declarations  considered,  and  held  sufficient 
to  authorize  their  admission  in  evidence. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  457.] 

7.  CbiuinaIi  Law--Que8tion  fob  Jubt— Evi- 
dence. 

In  a  criminal  prosecution,  testimony  must 
be  exceedingly  clear  and  without  contradiction 
in  order  to  authorize  the  circuit  judge  to  direct 
a  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§   1727-1729.] 

8.  Homicide— Instbuctions—Self-Defbnse. 

In  a  prosecution  for  murder,  instructions 
as  to  self-defense  and  the  burden  of  proof  there- 
of, held  to  correctly  state  the  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide^  SS  614^632.] 

9.  Same. 

In  a  prosecution  for  murdering  a  constable, 
the  court  instructed  that,  if  a  warrant  is  given 
to  a  constable,  he  is  bound  to  make  the  arrest ; 
and  may  go  to  whatever  length  is  necessary  to 
make  it,  that,  if  a  man,  is  in  his  own  house,  the 
officer  may  go  to  that  house  and  go  into  it  if 
necessary,  and  if  necessary  he  may  tear  down 
the  house,  and,  if  active  resistance  is  resorted 
to,  then  tne  officer  still  ma^  use  whatever  force 
is  in  fact  necessary  for  his  purpose.  At  the 
request  of  a  juror,  tiie  judge  was  asked  whether 
"an  officer  may .  enter  a  house  without  first 
statine  his  mission,*'  to  which  the  court  an- 
swered: "Not  unless  it  is  necessary.  ♦  ♦  ♦ 
Common  prudence  would  demand  that  he  ask 
admission,  but  he  has  the  right  to  demand  admis- 
sion. *  *  *  If  the  house  were  dosed,  and  he 
received  no  response,  and  he  has  good  reason 
to  believe  that  the  refusal  to  answer  amounts  to 
a  resistance  to  his  authority,  then  he  has  the 
right  to  force  an  entrance.^'  Held,  that  this 
charge  was  not  objectionable. 

Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County;  J.  C.  Klugh, 
Judge. 

Pink  Franklin  was  convicted  of  the  crime 
of  murder,  and  he  appeals.    Affirmed. 

Moorer  &  Adams,  for  appellant  P.  T. 
HiMebrand,  for  the  State. 

POPE,  C.  J.  The  defendants.  Pink  Frank- 
lin and  Sad  Franklin,  his  wife,  were  tried  at 
the  fall  term  of  the  court  of  general  sessions 
for  Orangeburg  county  for  the  crime  of  mur- 
der of  one  Henry  E.  Valentine.  The  defend- 
ant Sad  Franklin  was  found  not  ipiilty,  and 
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we  will  therefore  dismiss  any  further  ref- 
erence to  her.  The  Jury  found  the  defend- 
ant Pink  Franklin  guilty  of  murder,  and  he 
was  duly  sentenced  to  be  hanged  on  the  25th 
day  of  October,  1907.  The  defendant  there- 
upon appealed  to  this  court,  and  it  now  be- 
comes our  duty  to  pass  upon  his  grounds  of 
appeal. 

At  the  beginning,  before  the  trial  was  en- 
tered upon,  a  motion  was  made  to  quash  the 
indictment,  because  the  grand  jury  found 
the  true  bill  was  unconstitutional:  (1)  Be- 
cause it  is  alleged  that  the  law  providing  for 
a  grand  jury  was  nuH  and  void,  being  in 
violation  of  section  17,  art  8,  Const  S.  C, 
which  provides:  "Every  act  or  resolution 
having  the  force  of  law  shall  relate  to  but 
one  subject,  and  that  shall  be  expressed  in 
the  title."  In  effect,  it  is  alleged  that  the 
act  relating  to  the  selection,  drawing,  and 
summoning  of  juries  in  the  circuit  courts  of 
this  state,  approved  the  7th  day  of  February, 
1902  (23  St  at  Large,  p.  1066),  and  the  supple- 
mentary act  entitled  "An  act  to  amend  an 
act  entitled  an  act  relating  to  the  selection, 
drawing  and  summoning  of  jurors  in  the  cir- 
cuit courts  of  this  state,"  approved  the 
7th  day  of  February,  A.  D.  1902,  by  adding 
thereto  a  section  to  be  known  as  "section 
ISa,"  to  provide  against  an  omission  in  pre- 
paring a  jury  list  and  boxes,  approved  Jan- 
uary 21,  1905  (24  St  at  Large,  p.  917). 
Now,  it  is  perfectly  obvious  from  an  investi- 
gation of  these  two  acts  that  their  entire  text 
relates  to  the  subject-matter  of  juries,  the 
impaneling,  selection,  and  drawing.  The 
whole  purpose  is  to  provide  for  juries.  It  is 
well  known  that  the  provisions  of  an  act 
devoted  to  one  subject-matter  fill  the  re- 
quirements of  this  section  of  the  Ck)nstitu- 
tlon.  State  v.  Crosby,  51  S.  C.  247,  28  S.  K. 
529;  Blair  v.  Morgan,  59  S.  C.  52,  37  S.  B. 
45;  State  y.  Gibbes,  60  S.  C.  500,  39  S.  E.  1; 
Barksdale  v.  Laurens,  58  S.  C.  415,  36  S.  E. 
661;  and  many  more  of  the  same  character. 
This  exception  is  overruled. 

The  second  proposition  of  the  appellant, 
that  the  court  should  have  quashed  the  in- 
dictment because  the  Constitution  of  1895 
(section  22,  art.  5)  provides  that  grand  jurors 
shall  be  electors  of  the  state,  and  that  elect- 
ors under  the  Constitution  of  1895  are  dif- 
ferent from  the  electors  provided  for  in  the 
Constitution  of  1868,  and  is  therefore  uncon- 
stitutional; the  United  States  government 
having  provided  in  1868  in  an  act  dated  the 
25th  day  of  June  (15  Stat  73,  c.  70)  that  no 
person  who  is  allowed  to  vote  or  to  hold  of- 
fice in  1868  shall  be  disqualified  thereafter 
from  being  such  an  elector.  (1)  Our  Consti- 
tution of  1895  lays  no  restriction  upon  color 
or  previous  condition  to  entitle  one  to  be  an 
elector.  (2)  The  act  of  Congress  cited  had  no 
reference  to  the  selection  of  jurors.  It  re- 
lates solely  to  an  effect  upon  admission  to 
Congress.  (3)  But  above  all  things,  it  would 
be  wholly  inapplicable  to  our  constitutional 
provisions  in  regard  to  juries.    We  must  hold, 


therefore,  that  this  ground  Of  appeal  is  not 
well  taken,  and  is  overruled. 

Third.  It  is  insisted  that  so  much  of  our 
acts  of  1902  and  1905  as  provides  for  jury 
commissioners  in  selecting  grand  and  petit 
jurors  is  unconstitutional  and  void.  We  fail 
to  see  how  the  selection  of  proper  and  com- 
petent jurors  is  unconstitutional.  No  refer- 
ence is  made  to  color  or  previous  condition  as 
prerequisites  for  service  as  jurors;  for  such 
jurj'  commissioners  are  merely  to  select  men 
of  good  moral  character  and  legaHy  compe- 
tent Colored  men  when  they  have  good 
character  are  competent  for  service  on  the 
juries.  There  is  nothing  in  this  ground;  and 
we  overrule  the  same. 

Fourth.  It  is  contended  by  the  appellant 
that  his  motion  for  a  continuance  should  be 
granted.  He  claims  that  time  was  not  suf- 
ficient for  him  to  examine  the  testimony  at 
the  coroner's  Inquest.  It  is  true  that  the 
handwriting  may  not  have  been  as  good  as 
desired,  yet  an  inspection  shows  that  every 
opportunity  was  afforded  the  appellant  and 
his  attorneys  for  inspecting  such  testimony. 
This  court  has  so  frequently  held  that  mo- 
tions for  continuance  are  left  to  the  discre- 
tion of  the  presiding  judge.  After  consider- 
ation of  this  ground  of  appeal  we  overrule 
the  same. 

Fifth.  The  appellant  insists  that  the  testi- 
mony of  the  two  witnesses  as  to  the  dying 
declarations  of  the  deceased,  Henry  Valen- 
tine, should  not  have  been  admitted.  We 
have  carefully  examined  the  testimony  and 
the  law.  Quite  recently  this  court  in  passing 
upon  this  question  has  held  in  the  case  of  the 
State  V.  McCoomer  and  Spivens,  60  S.  E. 
237:  "Dying  declarations  are  admissible 
when  it  appears  (1)  that  the  death  of  the 
deceased  was  imminent  at  the  time  the  dec- 
larations were  made;  (2)  that  the  deceased 
was  so  fully  aware  of  this  as  to  be  without 
hope  of  recovery;  (3)  that  the  subject  of  the 
charge  was  the  death  of  the  declarant,  and 
the  circumstances  of  the  death  were  the  sub- 
ject of  the  declarations."  State  v.  Bannister, 
35  S.  C.  295,  14' S.  E.  678;  State  v.  Johnson, 
26  S.  C.  152,  1  S.  E.  510.  Primarily  the  cir- 
cuit judge  decides  whether  these  conditions 
have  been  met  and  this  court  wiU  not  inter- 
fere with  his  ruling  except  when  clearly 
convinced  that  he  reached  an  incorrect  con- 
clusion prejudicial  to  the  accused.  Also,  in 
the  recent  case  of  the  State  v.  Gallman,  60 
S.  E.  682,  the  court  was  careful  to  lay  down 
the  law  on  this  subject,  which  was  exactly 
in  accord  with  the  above  cited  cases.  J.  H. 
Easter  ling,  one  of  the  witnesses  in  this  case, 
speaking  of  Henry  Valentine's  condition, 
says:  "He  seemed  to  be  suffering  very 
much."  And,  when  asked  the  question  as  to 
the  condition  of  his  mind,  said:  "I  couldn't 
detect  anything  wrong  with  his  mind.  •  ♦  • 
He  seemed  to  have  realized  that  he  was  fa- 
tally shot  He  had  a  hemorrhage.  He.  did 
not  seem  to  have  any  hopes  of  life."  When 
asked  if  the  deceased  made  any  explanation 
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In  regard  to  the  effect  of  tbe  wound,  he  said 
**tbat  he  knew  that  he  was  shot  fatally,  or 
thought  so  and  knew  he  was  in  a  bad  fix." 
The  witness  Walter  Hntto,  when  asked,  **Dld 
you  talk  with  Mr.  Valentine  or  not?"  anr 
swered:  "Yes,  sir;  I  did.  Q.  What  was  his 
condition  at  the  time  you  talked  with  him? 
A.  He  told  me  that  he  was  shot  by  Franklin, 
and  was  in  a  dying  condition.  Q.  Did  he  or 
not  at  that  time  have  any  hope  of  life?  A. 
No,  sir;  he  said  it  was  a  death  shot  He 
told  me  that  Pink  FrankHn  shot  him,  and  It 
was  a  death  shot,  and,  after  being  there  a 
short  while,  he  pulled  off  his  watch,  and  said 
to  me:  'Take  my  watch.  I  will  have  no  fur- 
ther use  for  it* "  It  was  very  evident  that  the 
man  was  in  extremis.  He  died  a  few  hours 
afterward,  and  no  doubt  was  expressed  by 
any  witnesses  as  to  his  dying  condition.  Un- 
der the  circumstances,  the  admission  of  this 
testimony  as  dying  declarations  was  perfect- 
ly legitimate.  The  circuit  Judge  was  not  In 
error,  and  therefore  this  ground  of  appeal  is 
overruled. 

Sixth.  The  appeal  insists  that  the  circuit 
Judge  was  in  error  in  refusing  to  direct  a 
verdict  of  not  guilty.  The  Constitution  of 
this  state  is  very  explicit  in  its  direction  that 
the  circuit  Judge  shall  not  charge  the  Jury 
upon  the  facts.  The  orderly  administration  of 
Justice  requires  that  all  proper  evidence 
should  be  admitted,  and  the  Jury  must  de- 
termine the  facts,  and  testimony  should  be 
exceedingly  clear  and  without  contradiction 
where  a  circuit  Judge  assumes  to  direct  a 
verdict  There  has  been  full  testimony  on 
both  sides,  and  it  is  the  province  of  the  Jury 
to  pass  upon  the  testimony.  The  circuits 
Judge  made  no  mistake  here.  This  exception 
is  overruled. 

Seventh.  The  appellant  insists  that  the  cir- 
cuit Judge  made  a  mistake  when  he  declared 
the  law  relating  to  self-defense.  What  the 
circuit  Judge  said  on  that  subject  was :  "The 
right  of  self-defense  rests  on  certain  well- 
defined  principles,  and  they  are  not  numer- 
ous. Where  a  person  is  without  fault  in 
bringing  about  the  difficulty,  where  they  are 
in  danger  of  losing  their  lives  or  of  sustain- 
ing serious  bodily  harm,  and  where  there  are 
no  other  probable  means  of  escape  save  to  kiU 
the  assailant,  then  the  law  says  they  have  a 
right  to  kill;  and  that  is  self-defense.  If 
the  testimony  satisfies  you  that  the  defend- 
ants were  without  fault  in  bringing  about  the 
difficulty,  that  they  were  in  danger  of  losing 
their  lives  or  of  sustaining  serious  bodily 
harm,  and  that  there  was  no  other  means  of 
escape  but  to  kill,  then  that  makes  out  a  case 
of  self-defense,  provided  that  a  person  of  or- 
dinary reason  and  firmness  would  have  done 
the  same,  and  provided  that  the  same  impres- 
sion would  have  been  created  in  the  mind  of 
a  person  of  ordinary  firmness  and  reason; 
that  is,  that  they  were  in  serious  danger, 
and  that  there  was  no  probable  means  of  es- 
cape. If  they  establish  that  plea,  then  they 
are  entitled  to  a  verdict  of  not  guilty.     If 


any  of  the  facta  necessary  to  make  out  their 
plea  is  not  established,  then  their  plea  is  not 
established,  and  cannot  avail.  Each  and  ev- 
ery one  of  the  facts  necessary  to  the  plea 
must  be  established."  And  the  circuit  Judge 
also  said:  "In  this  case  the  defendant  inter- 
poses the  plea  of  self-defense;  that  is,  that 
the  killing  was  a  lawful  one,  that  it  was 
done  in  the  exercise  of  a  lawful  right  Where 
a  person  kills  another  in  self-defense,  that 
is  lawful.  When  a  person  kills  another,  and 
pleads  that  It  was  done  in  self-defense,  on 
him  rests  the  burden  of  proving  his  plea,  not 
by  the  same  measure  as  is  incumbent  on  the 
state,  that  be  must  prove  his  defense  beyond 
a  reasonable  doubt,  but  he  must  prove  by  the 
preponderance  or  greater  weight  of  the  evi- 
dence. That  is  in  reference  to  his  special 
plea.  When  the  defendants  here  interpose 
the  plea  of  self-defense,  on  them  rests  the 
burden  of  proving  that  plea  by  the  preponder- 
ance of  the  testimony."  It  seems  to  us  that 
the  circuit  Judge  correctly  interpreted  the 
law  in  this  matter.  We  will  not  interfere. 
Let  this  ground  of  appeal  be  overruled. 

Eighth.  The  appellant  alleges  that  the  cir- 
cuit Judge  erred  in  (fharging  the  Jury  as  fol- 
lows :  "A  constable  stands  on  the  same  foot- 
ing as  a  sheriff.  If  a  warrant  is  placed  in 
his  hands  to  make  an  arrest,  it  becomes  bis 
duty  to  make  that  arrest,  and  the  law  clothes 
him  with  the  power  to  do  all  that  is  neces- 
sary to  make  the  arrest  You  see,  then,  that 
you  will  have  to  inquire  as  to  whether  it  was 
necessary  for  him  to  go  into  the  house  or 
not.  Ordinarily,  if  a  constable  goes  up  to  a 
man,  and  says,  'I  arrest  you,*  that  is  usually 
as  far  as  he  has  to  go,  and  that  is  all  that 
is  necessary  if  the  other  party  submits  to 
the  arrest  The  other  party  has  a  right  to 
ask  the  reason  for  his  arrest  and  his  authori- 
ty. If  he  has  a  warrant,  it  then  becomes  his 
duty  to  exhibit  the  same.  Then,  if  the  party 
submits,  that  is  as  far  as  the  officer  has  the 
right  to  go.  If  he  refuses  to  submit  to  the 
arrest,  then  the  officer  has  the  right  to  go  to 
whatever  length  is  necessary  to  make  him 
submit  If  a  man  is  in  his  own  house,  he 
has  a  right  to  go  to  that  house  and  go 
through  the  same  process.  He  has  the  right 
to  go  in  the  house  if  it  is  necessary.  He  has 
the  right  to  call  the  person  out,  and,  if  he 
refuses  to  come  out  then  he  has  a  right  to 
go  in  the  house.  If  the  door  is  open,  he  can 
go  in.  If  the  door  is  closed,  he  can  demand 
that  it  be  opened,  and,  if  that  is  refused,  be 
can  break  down  the  door.  He  represents  the 
majesty  of  the  law,  and  that  may  override 
all  resistance.  It  uses  whatever  force  is  nec- 
essary, and  stops  at  nothing  short  of  accom- 
plishing its  purpose.  If  it  is  necessary  for 
them  to  pull  down  the  house,  they  have  the 
right  to  do  that.  If  an  arrest  is  resisted  and 
active  resistance  is  resorted  to,  then  the  of- 
ficer still  has  the  right  to  use  as  a  matter 
of  fact,  whatever  force  is  necessary  to  ac- 
complish his  purpose."  On  the  request  of 
a  Juror,  the  circuit  Judge  was  requested  to 
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say  wbetber  ''a  constable  or  officer  of  the  law 
baa  a  right  to  enter  a  house  without  first 
stating  his  mission."  His  honor  said:  '*Not 
unless  it  was  necessary."  The  Juror  then 
asked:  "^It  is  not  necessary  for  an  officer  to 
call  to  the  party  on  the  inside  and  state  hia 
mission?"  His  honor  replied :  "I  should  think 
not.  Common  prudence  would  demand  that 
he  ask  admission,  but  he  has  the  right  to 
demand  admission."  The  juror  then  asked: 
"If  he  received  no  response,  he  would  have 
the  right  to  enter?"  His  honor  then  said: 
'*Yes,  sir;  or  if  the  house  were  closed,  and 
he  received  no  response,  and  he  has  good 
reason  to  believe  that  the  refusal  to  answer 
amount  to  a  resistance  to  his  authority,  then 
he  has  the  right  to  force  an  entrance.  If  ad- 
mission is  refused,  he  has  a  right  to  force 
admission."  No  more  responsible  position  is 
assumed  by  a  peace  officer  than  the  right  to 
make  an  arrest  under  the  authority  of  a 
mandate  of  the  law.  The  object  is  to  carry 
into  execution  what  the  peace  of  society  may 
demand.  This  wholesale  objection  to  sub- 
mission to  a  warrant  of  arrest  is  freighted 
with  disaster  to  the  community,  and  there 
should  not  be  a  hesitance  on  the  part  of  good 
citizens  to  assist  in  preserving  the  peace  and 
good  order  of  society.  The  circuit  Judge  was 
evidently  influenced  by  such  considerations, 
and  made  no  mistake  in  what  has  Just  been 
stated  to  have  been  his  position.  Let  this 
ground  of  appeal  be  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  the 
same  is  hereby,  affirmed.  And  it  is  ordered 
that  the  case  be  remitted  to  the  circuit  court 
for  its  direction  fixing  a  new  day  for  the 
execution  of  the  law  upon  the  appellant  Pink 
Franklin. 

WOODS,  J.  (concurring).  I  concur  in  this 
Judgment,  but  think  the  following  construc- 
tion of  the  Judge  on  the  subject  of  arrest 
should  appear  in  support  of  the  Judgment: 
'*When  a  person  is  charged  with  a  crime 
before  a  magistrate  and  he  issues  a  warrant 
commanding  an  officer  of  the  law  to  arrest 
the  person  so  charged,  and  places  the  war- 
rant in  the  hands  of  such  officer,  then  it  be- 
comes the  duty  of  the  officer  to  make  the  ar- 
rest to  execute  the  warrant.  He  may  use 
whatever  means  are  necessary  to  effect  the 
arrest.  He  may  go  at  whatever  time  will 
best  effect  the  execution  of  the  warrant,  and 
he  may  employ  whatever  force  is  necessary. 
He  may  call  to  bis  assistance  whatever  per- 
son or  i)ersons  he  may  deem  necessary  for 
purposes  of  identification  or  otherwise.  The 
law  clothes  him  with  all  authority  that  it  is 
necessary  for  him  to  use.  It  clothes  him 
with  no  more  than  that,  however.  He  is  re- 
quired to  and  must  exercise  a  sound  discre- 
tion, such  as  a  person  of  ordinary  prudence 
and  firmness  would  exercise.  If  he  exceeds 
the  limit  to  which  It  is  necessary  for  him  to 
go,  then  he  becomes  a  transgressor,  and  the 
law  does  not  follow  him  in  his  trespass  on 


the  rights  of  another.  When  an  officer  seeks 
to  arrest  a  person  and  makes  known  his  char- 
acter as  such  officer,  it  then  becomes  the 
duty  of  such  person  to  submit  to  arrest  If 
that  x>erson  refuses  to  submit  to  arrest,  then 
he  resists  and  becomes  a  further  violator  of 
the  law  in  resisting  the  arrest  He  has  no 
right  to  do  that  It  is  his  duty  to  submit 
to  the  arrest  When  a  person  comes  up  to 
arrest  another,  whether  he  has  a  warrant 
or  not,  that  person  has  the  right  to  demand 
the  cause  of  the  arrest,  and  to  demand  a 
sight  of  the  warrant,  and  it  is  the  duty  of 
the  officer  to  show  him.  A  person  has  the 
right  to  resist  an  unlawful  arrest  The  court 
has  held  that  unlawful  arrest  is  assault  and 
the  law  gives  him  the  right  to  resist  an  as- 
sault and  employ  whatever  means  may  be 
necessary  to  free  himself  from  the  assault 
A  person  has  the  right  to  demand  the  au- 
thority of  an  officer,  but  be  has  no  right  to 
resist  him  by  force.  If  he  does  he  most 
then  suffer  the  consequence." 
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SOUTHERN  RY.  00.  ▼.  GOSSETT. 

(Supreme  Court  of  South  Carolina.     Biardi  1& 
1908.) 

1.  APPEAIi— Re  VIE  W— H  A  WMT.BRH     E/BBOB^AD- 

MissioN  OF  Evidence. 

Where,  if  evidence  introduced  by  plaintiff 
over  defendant's  objection  was  material,  its 
tendency  was  to  benefit  defendant  defendant 
cannot  complain  that  the  evidence  was  prejo- 
dicial  to  him. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  405^^4062.] 

2.  Equitt— Relief  Awabded— Daicages. 

The  court  of  common  pleas.  In  the  exercise 
of  its  chancery  powers,  can  award  compensatory 
damages.  , 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  §  110.] 

8.  Damages— Tike  to  Which  Damages  mat 

BE  Recovebed. 

Damages  accruing  after  coounencement  ol 
the  action  may  be  recovered  where  the  Injury  is 
continuous. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  S  667.] 

4.  Same— Pleading— Allegations  or  Gen- 
eral Damage. 

Damages  that  are  the  direct  result  of,  and 

incidental   to,   the   wrongful   act  need   not  be 

alleged. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  15,  Damages,  §  406.] 

6.  Appeal— Revie,w—Habmlb88  EkKBOB— Ad- 
mission  OF  E}VIDENCB. 

The  fact  that  plaintiff  railroad,  in  an  ac- 
tion to  require  the  removal  of  a  fence  off  its 
right  of  wav,  did  not  insist  on  the  recovery  of 
damages,  did  not  render  evidence  otherwise  com- 
petent on  the  question  whether  plaintiff  suf- 
fered damages  after  the  commencement  of  the 
action  prejudicial  to  defendant 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4158-4160.] 

6.  Trial  ^  Instructions  —  Requested  In- 
structions Covered  bt  Instructions 
Given. 

Where   a   party,    in   so    far   as   requested 

charges  were  applicable,  received  the  benefit  of 
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them  in  the  charge  riven,  it  was  not  error  to 
refuse  Bocfa  requestea  charges. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  46,  Trial,  H  651-659.] 

7.  EVIDVN OE  —  Prbsumption  —  Raiiaoads  — 
Extent  of  Wat  Acquired. 

The  presumption  is  that  a  railroad  took 
100  feet  on  each  side  from  the  center  of  its 
track. 

&  Advebsb  Possession— Exclusivs  Posses- 
sion. 

Mere  obstruction  of  an  easement  of  right 
of  way  of  a  ]*ailroad  for  the  statutory  period 
will  not  defeat  it,  but  there  must  be  an  ex- 
clusive occupancy. 

fEd.  Note.— For  cases  in  point,  see  Gent  Dig. 
▼ol.  1,  Adverse  Possession,  §§  139-143.] 

9.  Trial— Instructions— Charge  on  Facts. 

A  charge  that  it  is  not  simply  in  obstruct- 
ing the  right  of  way  of  a  railroad  that  its  ease- 
ment can  be  defeated,  that  the  railroad  had  no 
title,  but  claimed  to  have  100  feet  on  each  side 
from  the  center  of  its  track  to  be  used  for  rail- 
road purposes,  and  that  whenever  it  abandoned 
that  strip  for  that  purpose  its  right  ceased,  is 
correct,  and  it  cannot  be  said  that  it  was  a 
charge  on  the  facts  because  of  the  statement 
that  it  is  not  simply  in  obstructing  the  right  of 
way  of  a  railroad  that  its  easement  can  be  de- 
feated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  S9  439-455.] 

10.  Appeait-Re VIEW— Harmless  Error  — In- 
structions. 

A  charge,  in  an  action  to  require  the  remov- 
al of  a  fence  off  plaintiff  railroad's  right  of 
way,  merelv  eliminating  from  the  jury's  con- 
sideration the  question  whether  defendant  was 
a  purchaser  for  a  valuable  consideration  with- 
out notice,  was  not  prejudicial  to  defendant, 
where  he  did  not  interpose  that  defense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §S  4219--4230.] 

11.  Saice. 

A  charge,  in  an  action  to  require  the  remov- 
al of  a  fence  from  plaintiff  railroad's  right  of 
way,  that  the  law  will  not  permit  the  abandon- 
ment of  an  easement  from  mere  nonuse.  wheth- 
er a  party  has  abandoned  his  right  to  an  ease- 
ment IS  a  question  of  fact  and  intention  for  the 
jury,  even  if  erroneous,  was  not  prejudicial  to 
defendant,  where  he  did  not  rely  on  mere  nonuse 
for  the  statutory  i>eriod. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  8,  Appeal  and  Error,  §9  4219-4230.] 

12.  Trial— Instructions— Necessity  for  Re- 
quest. 

A  party  desiring  a  charge  other  than  that 
given  should  so  request. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  46,  Trial,  §§  628-641.] 

18.  Appeal— Review— Harmless  Error  — In- 
structions. 

A  charge,  in  an  action  to  require  the  remov- 
al of  a  fence  from  plaintiff  railroad's  right  of 
way,  that  all  real  estate  belonged  to  the  state 
to  a  certain  extent,  and  it  had  the  right  to 
dedicate  it  for  the  use  of  the  public,  and  the 
Constitution  authorized  its  condemnation  on 
payment  of  compensation,  and  that  the  Legis- 
lature gave  to  certain  corporations  the  right  to 
condemn  on  payment  of  just  compensation,  not 
only  states  the  law  correctly,  but  even  if  errone- 
ous, was  not  prejudicial  to  defendant. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4219^230.] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Anderson  County ;  Ernest  Gary,  Judge. 

Action  by  the  Southern  Railway  Company 
against  James  P.  Gossett  Judgment  for 
plaintiff,   and  defendant  appeals.    Affirmed. 


Defendant's  exceptions  were  as  follows: 

**(1)  Excepts  because  his  honor,  the  circuit 
judge,  allowed  the  plaintiff's  witness,  H.  A. 
Williams,  to  answer,  over  the  objection  of 
defendant  the  following  question:  'Do  you 
know  what  is  being  done  with  that  right  of 
way  now?' — it  being  stated  by  plaintiff's  at- 
torneys that  the  object  of  the  question  was 
to  show  there  had  never  been  an  abandon- 
ment It  was  error  to  show  any  act  of  plain- 
tiff after  the  commencement  of  this  action 
as  to  any  of  the  issues  raised  by  the  plead- 
ings, and  was  therefore  prejudicial  to  this 
defendant 

'*(2)  Excepts  because  his  honor  allowed  the 
plaintiff's  withess,  H.  A.  Williams,  to  an- 
swer over  the  objection  of  the  defendant  the 
following  question:  *What  use  is  the  rail- 
road making  of  that  right  of  way  now?' — it 
being  error  to  show  any  use  or  act  of  plain- 
tiff since  this  action  was  brought  to  show  that 
the  railroad  used  the  lands  in  dispute  as  a 
right  of  way. 

"(3)  Because  his  honor,  the  circuit  judge, 
erred  in  refusing  to  charge  defendant's  first 
request  to  charge,  to  wit:  *It  is  not  neces- 
sary that  the  party  in  possession  of  lands 
should  make  oral  declaration  of  claim  of 
title,  but  he  may  show  that  he  has  so  acted 
as  to  clearly  indicate  that  he  did  claim  title. 
No  mere  words  could  more  satisfactorily  as- 
sert a  claim  of  ownership  over  the  land  for  a 
period  of  10  years  or  more.*  Using  and  con- 
trolling property  as  owner  is  the  ordinary 
mode  of  asserting  right  and  clalfti  of  title. 
Therefore,  if  the  jury  find  from  the  evidence 
that  the  defendant  or  any  grantor  or  prede- 
cessor used  and  controlled  the  land  in  ques- 
tion in  such  manner  that  the  said  use  and 
control  clearly  indicated  a  claim  of  title  ad- 
verse to  any  claim  of  plaintiff,  then  the  jury 
should  find  in  the  affirmative  to  the  question: 
Has  defendant,  his  ancestors  or  grantors, 
been  in  adverse  possession  of  the  land  in  dis- 
'  pute  for  a  period  of  10  years  before  the  com- 
mencement of  this  action  under  claim  of  title 
and  right  of  the  premises?' — it  being  respect- 
fully submitted  that  said  request  to  charge 
contained  a  correct  proposition  of  law.  and 
applicable  to  the  facts  and  pleadings  of  this 
case. 

**(4)  Because  his  honor,  the  circuit  judge, 
erred  in  refusing  to  charge  defendant's  second 
request  to  charge,  to  wit:  *  Where  a  known 
farm  or  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have 
been  left  not'  cleared  or  Inclosed  according  to 
the  usual  course  and  custom  of  the  adjoining 
country  shall  be  deemed  to  have  been  occupied 
for  the  same  length  of  time  as  the  part  im- 
proved and  cultivated.  Therefore,  if  the 
jury  find  from  the  evidence  that  the  land 
in  dispute  is  a  part  of  a  farm  or  lot  which 
calls  for  the  railroad  track  or  right  of  way 
as  its  boundary,  and  should  they  find  further 
that  the  defendant  or  any  ancestor,  predeces- 
sor or  grantor  was  seized  or  possessed  of  any 
of  the  alleged  right  of  way  along  said  lot  or 


9B8 


eO  SOUTHBASTERN  BBPOBTBB. 


(B-G. 


farm  adversely  to  the  plaintiff  for  10  years 
before  the  commencement  of  this  action,  and 
that  eald  claim  is  founded  on  a  written  in- 
Btrnment,  the  jury  should  answer  in  the  af- 
firmative to  the  question:  Has  defendant, 
his  ancestors  or  grantors,  been  in  adverse 
possession  of  the  land  in  dispute  for  a  period 
of  10  years  before  the  commencement  of  this 
action  under  claim  of  title  and  right  of  the 
premises?' — it  being  respectfully  submitted 
that  said  request  to  charge  contains  a  cor- 
rect proposition  of  law,  and  applicable  to  the 
facts  and  pleadings  of  this  case. 

"(5)  Because  his  honor,  the  circuit  Judge, 
erred  in  refusing  to  charge  defendant's  fourth 
request  to  charge,  to  wit:  That  it  is  incum- 
bent upon  the  plaintiff  herein  to  show  by 
the  preponderance  of  the  evidence  what  as- 
sessment and  valuation  it  took  under  section 
No.  5  of  ah  act  to  amend  an  act  entitled  *'An 
act  to  authorize  the  formation  of  the  Green- 
ville &  Columbia  Railroad  Company,"  and  an 
act  entitled  "An  act  to  amend  an  act  to  au- 
thorize the  formation  of  the  Greenville  &  Col- 
umbia Railroad  Company,"  and  for  other  pur- 
poses, passed  December  19,  1849  (11  St  at 
Large,  p.  575) — ^ther  presumption  being  that 
under  said  amendment  the  Greenville  &  Col- 
umbia Railroad  Company  took  only  so  much 
as  was  necessary  for  the  building  and  main- 
taining their  said  road,  and  without  proof 
as  to  the  amount  said  company  did  take  it 
is  for  the  jury  to  say  what  amount  on  each 
side  of  their  railway  was  then  necessary  for 
a  right  of  way  for  the  purpose  of  constructing 
and  maintaining  their  road.  And  should  the 
jury  find  from  the  evidence  that  al  the  time 
the  fence  in  question  was  built  it  had  not 
been  necessary  to  use  more  space  than  lay 
between  said  fence  and  plaintiff's  track  for 
the  construction  and  maintaining  said  road 
they  should  answer  '*No"  to  the  questions 
No.  1  and  No.  2* — it  being  respectfully  sub- 
mitted that  said  requests  to  charge  contain 
a  correct  proposition  of  law,  and  applicable 
to  the  facts  and  pleadings  of  this  case. 

"(6)  Because  his  honor,  the  circuit  Judge, 
erred  in  charging  the  jury  as  follows:  *It  is 
not  simply  in  obstructing  lands  on  a  right  of 
way  you  can  defeat  its  easement.  The  rail- 
road has  no  title  to  it,  but  claims  to  have 
100  feet  on  each  side  from  the  center  of  its 
track  to  be  used  for  railroad  purposes,  and 
whenever  it  abandons  that  strip  for  that  pur- 
pose its  right  ceases.'  The  said  charge  con- 
tains the  following  errors:  (a)  It  is  a  charge 
on  the  facts  to  say  that  it  is  not  simply  In 
obstructing  land  on  a  right  of  way  you  can 
defeat  its  easement,  (b)  It  Is  error  of  law 
to  charge  that  an  obstruction  will  not  defeat 
an  easement,  whereas  it  is  respectfully  sub- 
mitted that  an  obstruction  persisted  in  for 
the  statutory  period  under  a  claim  of  right  of 
title  does  defeat  an  easement 

**(7)  Because  his  honor,  the  circuit  court, 
erred  in  charging  plaintiff's  first  request  to 
charge,  to  wit:  *The  defendant  cannot  be  re- 
garded as  a  purchaser  for  valuable  considera- 


tion without  notice  of  the  railway  company's 
right  of  way,  if  he  had  actual  notice  that 
the  railroad  was  being  operated  through  said 
land  at  the  time  of  his  purchase,  because  un- 
der the  act  of  the  General  Assembly  of  South 
Carolina  passed  1845  chartering  the  Green- 
ville &  Columbia  Railroad  he  is  presumed 
to  have  known  that  the  company's  right  of 
way,  in  the  absence  of  a  written  contract,  ex- 
tended 100  feet  on  each  side  of  the  center  of 
its  track.  So  if  he  knew  when  he  purchased 
the  land,  and  whether  he  had  such  knowledge 
is  a  question  of  fact  for  the  Jurjr,  then  he 
had  Such  notice  as  was  sufficient  to  put  him 
on  the  inquiry,  and  this  is  equivalent  to  no- 
tice'— it  being  respectfully  submitted  that 
said  request  is  not  applicable  to  any  of  the 
facts  proven  or  alleged  in  the  pleadings  in 
this  case.  The  defendant  has  not  pleaded 
purchase  for  value  without  notice.  Said  re- 
quest tended  to  confuse  the  minds  of  the 
Jury  by  injecting  in  this  case  questions  not 
raised  by  the  pleadings  or  proof. 

''(8)  Because  his  honor,  the  circuit  judge, 
erred  in  charging  plaintiff's  second  request 
to  charge,  to  wit:'  The  law  will  not  permit 
the  abandonment  of  an  easement  from  mere 
nonuse.  Whether  a  party  has  abandoned  his 
right  to  an  easement  is  a  question  of  fact 
and  intention  for  the  determination  of  the 
jury.'  It  is  respectfully  submitted  that  said 
charge  is  in  error  in  that  it  undertakes  to 
say  that  the  law  will  not  permit  the  aban- 
donment of  an  easement  by  nonuse,  whereas 
he  should  have  charged  that  nonuse  is  a  fact 
or  circumstance  which  should  be  taken  into 
consideration  by  the  jury  like  any  other  fact 
or  circumstance  in  determining  the  question 
of  abandonment 

"(9)  That  his  honor,  the  circuit  judge,  erred 
in  charging  the  jury  as  follows:  'You  fre- 
quently hear  that  the  railroad  and  other  cor- 
porations have  the  right  to  take  your  property. 
They  have  no  right  to  take  your  property,  and 
the  law  is  this:  All  of  the  real  estate  in  the 
state  of  South  Carolina  belongs  to  the  state 
to  a  certain  extent  She  has  the  right  to  dedi- 
cate it  for  the  use  of  the  public,  and  if  that 
portion  is  in  possession — some  other  citizen 
has  title  to  it— the  Constitution  says:  "You 
can  condemn  it,  provided  you  first  paj*  the 
owner  thereof  for  it"  The  Legislature  gives 
to  certain  corporations  the  right  to  condemn 
real  estate  by  first  paying  to  the  owner  there- 
of a  just  compensation  for  his  property' — ^it 
being  respectfully  submitted  that  the  said 
charge  contained  error  in  that  (a)  the  consti- 
tutional provision  therein  cited  does  not  apply 
to  the  law  in  this  case,  as  the  same  was  not 
in  force  at  the  time  of  the  chartering  of  the 
Greenville  &  Columbia  Railroad;  (b)  that  the 
legislative  provision  referred  to  in  said  charge 
is'  not  applicable  to  the  law  in  this  case,  the 
same  not  being  in  force  at  the  time  the 
Columbia  &  Greenville  railroad  was  chartered. 

"(10)  That  the  circuit  judge  erred  hi  charg- 
ing the  jury  as  follows:  *Who  built  the  Colum- 
bia &  Greenville  Railroad?    My  father  and 
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yottr  fathers.  I  remember  the  time  when  I 
conld  recognize  the  whistle.  My  grandfather 
was  one  of  the  original  officials.  I  recall  the 
names  of  those  old  engines.  Now  these  gentle- 
men conceived  the  idea  that  they  would  con- 
nect the  Blue  Ridge  Mountains  with  the  sea 
coast,  and  they  went  to  the  Legislature  and 
got  permission  to  do  it;  and  the  conception 
of  that  thought,  that  enterprise.  Is  verified  to- 
day by  the  progress  of  the  cities  in  this  state, 
and  the  progress  of  the  state.  It  Is  phenomen- 
al ;  and  I  think  the  projectors  of  that  enterprise 
deserve  a  monument  from  the  state  of  South 
Carolina  for  having  developed  her  resources 
to  such  an  extent.  It  is  unparalleled  In  his- 
tory. They  have  changed  mountain  towns 
into  cities.  They  put  steels  bands  from  the 
mountains  to  the  sea  coast,  and  I  believe  it 
was  John  O.  Calhoun  said  that  we  would 
live  to  see  the  day  we  could  have  a  chicken 
cooked  here  for  breakfast  and  eat  it  in 
Charleston  for  supper.'  It  is  reapectfullj*  sub- 
mitted that  the  Judge  erred  in  that  the  charge 
was  argumentative  and  misleading,  and  not 
containing  a  correct  provision  of  law  appli- 
cable to  this  case.  It  had  a  tendency  to  un- 
duly prejudice  the  minds  of  the  jury  in  favor 
of  this  plaintiff  by  the  eloquent  laudations  of 
the  judge. 

"(11)  Excepts  because  his  honor,  the  circuit 
Judge,  passed  an  order  requiring  the  defend- 
ant to  remove  his  fence,  and  enjoining  him 
from  further  obstructing  his  right  of  way  of 
erecting  a  fence,  basing  said  decree  on  the 
finding  of  the  jury  that  defendant,  his  ances- 
tors, grantors,  or  predecessors,  have  not  been 
in  adverse  possession  of  the  land  in  dispute 
for  a  period  of  10  years,  nor  for  a  period  of 
40  years,  before  the  commencement  of  this 
action  under  claim  of  right  and  title  to  the 
premises;  whereas  it  is  respectfully'  submitted 
that  the  undisputed  and  uncontradicted  evi- 
dence was  that  the  defendant,  his  ancestors, 
grantors,  and  predecessors,  had  held  the  land 
in  dispute  adversely,  and  the  circuit  judge 
should  have  so  found,  and  dismissed  the  plaln- 
tilTs  complaint 

"(12)  That  his  honor,  the  circuit  judge,  erred 
in  ordering  this  defendant  to  remove  the  fence 
at  once  from  the  right  of  way  of  the  plalntlfiP, 
and  restraining  him  from  erecting  other  fences 
thereon,  basing  said  order  upon  the  finding  of 
the  jury  that  the  defendant,  his  ancestors, 
grantors,  and  predecessors,  have  not  been  in 
adverse  possession  of  the  land  in  dispute  for  a 
period  of  10  years,  nor  a  period  of  40  years, 
before  the  commencement  of  this  action  under 
claim  or  right  of  title  to  the  premises ;  where- 
as it  is  respectfully  submitted  that  the  undis- 
puted and  uncontradicted  testimony  prove  that 
defendant  had  been  in  possession  of  at  least 
32  feet  of  the  172  feet  adversely  to  the  rights 
of  this  plaintiff,  and  his  honor,  the  circuit 
judge,  should  have  found  and  dismissed  plain- 
tiff's complaint,  as  to  these  32  feet. 

"(13)  That  the  overwhelming  preponderance 
of  the  evidence  was  in  favor  of  the  contention 
of  the  defendant  and  against  the  finding  of 


the  jury,  and  the  circuit  judge  erred  in  passing 
the  order  founded  on  said  findings.  On  the 
contrary,  he  should  have  dismissed  the  com- 
plaint. 

"(14)  Because  It  Is  respectfully  submitted 
that  his  honor,  the  presiding  judge,  erred  in 
granting  the  final  order  and  decree  on  the  20th 
of  February,  1907,  and  requiring  the  defend- 
ant to  remove  at  once  from  the  right  of  way, 
as  first  described  in  the  said  order,  and  re- 
straining and  enjoining  the  defendant  and 
those  acting  for  him  from  erecting  any  fence 
or  fences  thereon;  whereas  it  Is  respectfully 
submitted  that  the  defendant,  having  estab- 
lished the  fact  of  the  actual  possession  of  the 
same  under  the  claim  of  such  title  by  himself 
and  his  grantors  for  a  period  of  over  40  years, 
had  shown  title  thereto,  and  the  plaintiff 
was  not  entitled  to  the  order  and  decree  so 
made." 

Paget  &  Watklns  and  Smythe,  Lee  &  Frost, 
for  appellant  Bonham  &  Watklns,  for  re- 
spondent 

GARY,  A.  J.  The  facts  are  thus  stated  in 
the  decree  of  his  honor,  the  drcTult  judge: 
*'This  is  an  action  on  the  equity  side  of  the 
court  brought  to  require  defendant  to  re- 
move a  fence  off  the  right  of  way  of  plain- 
tiff, which  is  a  corporation  operating  a  rail- 
road between  the  cities  of  Columbia  and 
GreeiQville,  in  the  state  of  South  Carolina, 
and  known  formerly  as  the  Columbia  & 
Greenville  Railroad.  Counsel  agreed  upon 
the  following  issues,  which  were  submitted 
out  of  chancery  to  a  jury,  viz.:  (1)  Is  the 
fence  erected  by  defendant  on  or  about  March 
8,  1904,  on  the  right  of  way  of  plaintiff? 
(2)  Has  plaintiff  ever  been  In  possession  of 
said  land  as  right  of  way?  (3)  Has  plaintiff 
ever  abandoned  the  right  of  way  upon  which 
the  fence  is  erected?  (4)  Has  the  defendant. 
Ills  ancestors  or  grantors,  been  in  adverse 
possession  of  the  land  In  dispute  for  a  period 
of  10  years  before  the  commencement  of  this 
action  under  claim  of  title  and  right  of  the 
premises?  (5)  Has  the  defendant,  his  an- 
cestors and  grantors,  been  In  adverse  posses- 
sion of  the  land  In  dispute  under  claim  of 
title  and  right  of  the  premises  for  a  period 
of  (40)  years  before  the  commencement  of 
this  action?  The  jury  answered  *Yes'  to  the 
first  two  questions  and  *no'  to  questions  3, 
4,  and  5.  In  other  words,  they  find  that 
plaintiff  is  in  possession  of  the  land  as  a 
right  of  way  upon  which  the  fence  is  erected, 
and  has  never  abandoned  the  same;  that  the 
defendant  his  ancestors,  grantors,  and  pred- 
ecessors, have  not  been  In  adverse  possession 
of  the  land  in  dispute  for  a  period  of  10 
years,  nor  for  a  period  of  40  years,  before 
the  commencement  of  this  action,  under  claim 
of  right  and  title  to  the  premises.  It  follow- 
ed that  plaintiff  is  entitled  to  the  relief  de- 
manded In  the  complaint" 

The  defendant  appealed  upon  exceptions, 
which  will  be  set  out  In  the  report  of  the 
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case.  Tliey  will  be  considered  in  regular  or- 
der. 

First  and  second  exceptions:  In  tlie  first 
place,  if  the  testimony  could  be  regarded  as 
material,  its  tendency  was  to  benefit  the  de- 
fendant by  showing  that  the  use  of  the  prop- 
erty had  not  been  necessary  to  the  plaintilTs 
enjoyment  of  Its  rights  until  the  action  was 
commenced,  and  for  this  reason  it  had  been 
theretofore  abandoned.  The  defendant  can- 
not therefore  complain  that  the  testimony 
was  prejudicial  to  its  rights.  In  the  second 
place  the  court  of  conmion  pleas,  in  the  exer- 
cise of  its  chancery  powers,  can  award  com- 
pensatory damages.  Bird  v.  Railroad*  8 
Rich.  Eq.  4e,  64  Am.  Dec.  739;  McGlellan  y. 
Taylor,  64  S.  C.  430,  32  S.  B.  527;  Railroad 
Co,  V.  Victor  Mfg.  Co.  (S.  O.)  60  S.  B.  675. 
Such  damages  may  be  recovered  after  the 
commencement  of  the  action,  when  the  Injury 
is  continuous  In  its  nature.  Puckett  ▼. 
Smith,  5  Strob.  26,  53  Am.  Dec.  686 ;  Bratton 
V.  Catawba  P.  Ca  (S.  C.)  60  S.  B.  673.  And 
it  Is  not  necessary  to  allege  those  damages 
that  are  the  direct  result  of,  and  incidental 
to,  the  wrongful  act  Leyl  y.  Legg,  23  S.  C. 
282;  Norris  v.  Clinkscales,  47  S.  O.  488,  25 
S.  B.  7»7 ;  Welbom  v.  Dixon,  70  S.  C.  108, 
49  S.  B.  232.  The  testimony  was  competent 
upon  the  question  whether  the  plaintilT  suf- 
fered damages  after  the  commencement  of 
the  action.  The  fact  that  the  plaintiff  did 
not  insist  upon  the  recovery  of  damages  did 
not  render  testimony  prejudicial  to  the  rights 
of  the  defendant,  wliich  otherwise  would 
have  been  competent 

Third  and  fourth  exceptions:  His  honor, 
the  circuit  Judge,  refused  to  charge  the  re- 
quests, on  the  ground  that  they  were  inap- 
plicable. In  so  far,  however,  as  they  were 
applicable,  the  appellant  received  the  benefit 
of  them  in  other  portions  of  the  charge. 

Fifth  exception:  The  presumption  was 
that  the  plaintiff  or  its  predecessors  took  100 
feet  on  each  side  from  the  center  of  the 
.  track.  Harman  v.  Railroad,  72  S.  O.  22S, 
51  S.  B.  689;  Railroad  y.  Victor  Mfg.  Co. 
(S.  C.)  60  S.  B.  675. 

Sixth  exception:  The  rights  of  the  owner 
of  the  fee  and  the  railroad  company  are  thus 
clearly  stated  by  Mr.  Justice  Jones  In  the 
case  of  Railway  v.  Beaudrot,  63  S.  C.  266, 
41  S.  B.  2d9:  "Having  a  mere  easement  in 
the  land,  plaintilTs  right  of  possession  Is  not 
exclusive,  except  in  so  far  as  the  land  cover- 
ed by  the  right  of  way  Is  actually  needed  for 
the  purpose  of  constructing,  operating,  or 
maintaining  the  railroad.  Subordinate  to 
this  right  acquired  under  the  state's  eminent 
domain,  the  owner  of  the  fee  has  the  right  to 
the  use  and  possession  of  the  land  covered  by 
the  right  of  way  for  any  purpose  not  incom- 
patible with  the  purposes  for  which  the  ease- 
ment was  granted  or  acquired.    •    •    ^    As 


already  stated,  it  appears  fci  the  'caseT  that 
the  defendant  had  erected  within  the  alleged 
right  of  way  a  substantial  fence,  inclosing 
what  defendant  claimed,  exduslve  of  any 
right  therein  by  plaintiff.  Such  an  assertion 
of  right  to  exclusive  occupancy  of  the  land 
is  not  compatible  with  the  right  of  eas^nent 
belonging  to  the  plaintiff.  If  such  adverse 
holding  should  run  for  the  statutory  period* 
the  easement  would  be  defeated.  We  do  not 
say  that  the  mere  use  or  cultivation  of  land 
within  the  right  of  way  acquired  by  a  rail- 
road company  is  such  adverse  use  as  would 
give  currency  to  the  statute  of  limitations, 
unless  the  use  is  inconsistent  with  the  ease- 
ment; but  we  do  say  that  the  incloBlng  of 
land  within  the  right  of  way,  under  a  claim 
of  exclusive  right  to  use  and  occupation,  and 
a  refusal  to  remove  the  Inclosure  after  the 
demand  therefor,  is  some  evidence  of  the  as- 
sertion of  a  claim,  incompatible  with  plain- 
tiff's alleged  easement,  which,  under  the  is- 
sues raised,  ought  to  have  been  submitted  to 
the  Jury."  There  must  be  more  than  a  mere 
obstruction  before  it  can  ripen  Into  a  right 
The  assertion  must  be  of  an  exclusive  occu- 
pancy in  order  that  the  adverse  holding  for 
the  statutory  period  may  have  the  effect  of 
destroying  the  easement  As  the  charge 
stated  a  correct  proposition  of  law,  it  cannot 
be  said  that  it  was  a  charge  upon  the  facts. 

Seventh  exception:  The  charge  of  the  pre- 
siding Judge  merely  eliminated  from  the  con- 
sideration of  the  Jury  the  question  whether 
the  defendant  was  a  purchaser  toit  valuable 
consideration  without  notice,  and  the  appel- 
lant has  failed  to  show  that  the  charge  was 
prejudicial  to  his  rights,  as  he  did  not  inter- 
pose such  defense. 

Bighth  exception:  Bven  conceding  that  the 
charge  was  erroneous,  it  was  not  prejudicial 
to  the  appellant,  as  he  did  not  rely  upon 
mere  nonuse  for  the  statutory  period.  If  the 
appellant  desired  the  presiding  judge  to 
charge  "that  nonuse  is  a  fact  or  circumstance 
which  should  be  taken  into  consideration  by 
the  Jury  like  any  other  fact  or  circumstance 
in  determining  the  question  of  abandonment" 
he  should  have  presented  requests  to  that  ef- 
fect 

Ninth  exception:  Not  only  is  the  law  cor- 
rectly stated  in  said  charge,  but,  even  if 
there  was  error,  it  was  not  prejudicial  to  the 
rights  of  the  appellant 

Tenth  exception:  The  appellant  has  failed 
to  show  that  the  charge  may  have  had  an 
undue  influence  upon  the  verdict  of  the  Jury. 

Eleventh,  twelfth,  thirteenth  and  four- 
teenth exceptions:  These  merely  involve 
questions  of  fact  that  were  determined  by 
the  verdict  of  the  Jury. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 
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BHUTB  V.  SHUTE  et  al. 

(Supreme  Court  of  South  Carolina.     March  24, 
1908.) 

1.  Quieting   Titlb— Pleading— Suffioienoy 
OF  Allegation  ab  to  Titlb. 

In  an  action  to  remove  a  cloud  from  title, 
an  allegation  by  plaintiff  that  he  is  the  owner 
IB  fee  simple  is  a  sufficient  allegation  of  title, 
and,  if  defendant  is  in  doubt  as  to  plaintiff's 
poasessioD,  he  may  move  to  make  the  complaint 
more  definite  and  certain. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  41,  Quieting  Title,  §§  73,  74.] 

2.  Refebence— Actions  Which  Mat  be  Re- 
FEBBED— Quieting  Title. 

A  complaint  asking  that  a  cloud  upon  the 
title  to  land  be  removed  and  the  paper  pur- 
porting to  be  a  deed  be  canceled  presents  a  cause 
for  equity  cognizance,  and  hence,  where  no  ap- 
plication was  made  under  circuit  court  rule  28 
to  refer  any  issue  to  a  jury,  the  court  could,  in 
its  discretion,  refer  the  issues  for  trial  to  a  ref- 
eree, the  action  not  being  for  the  recovery  of 
inoney  or  of  specific  real  or  personal  property, 
■ince  a  trial  by  jury  of  an  issue  of  fact  in  cases 
not  of  that  character  is  not  demandable  as  mat- 
ter of  right  under  Code  Civ.  Proc.  1902,  §  275, 
providing,  that  an  issue  of  fact  in  actions  of  that 
character  must  be  tried  by  a  jury,  unless  it  be 
waived,  or  a  reference  be  ordered. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  James  Aldricb,  Judge. 

Action  to  remove  cloud  from  title  by  Howell 
H.  Shute  against  Joseph  D.  Shute  and  others. 
Judgment  for  plaintiff,  and  defendant  Joseph 
D.  Shute  appeals.    Affirmed. 

J.  Harry  Foster,  for  appellant  R.  B.  Alli- 
son, for  respondent 

POPE.  C.  J.  Howell  H.  Shute  brought  his 
action  against  William  H.  Shute,  John  Shute, 
and-  Joseph  D.  Shute,  alleging  that  he  was 
aeified  in  fee  of  a  tract  of  land  containing 
337  acres,  fully  described  in  the  complaint 
hereinafter  reproduced,  but  that  on  the  6th 
day  of  August,  1892,  he,  without  being  paid 
any  consideration  whatever,  signed  a  paper 
>  purporting  to  be  a  deed  for  the  said  tract 
of  land  to  bis  three  sons,  William  9.  Shute, 
John  Shute,  and  Joseph  D.  Shute,  but  never 
delivered  the  same,  and  the  same  has  never 
been  delivered  to  any  of  the  defendants,  but 
hafi  always  remained  in  plaintiff's  custody 
and  possession,  but  that,  through  some  mis- 
take or  inadvertence,  the  said  deed  was  re- 
corded in  the  office  of  register  of  mesne  con- 
veyances for  Lancaster  county,  wherefore  the 
plaintiff  demanded  that  said  alleged  deed  of 
Conveyance  should  be  set  aside  and  canceled, 
and  the  same  be  canceled  on  the  records. 
The  defendant  William  H.  Shute  answered, 
admitting  all  the  allegations  of  the  complaint 
The  defendant  John  Shute  failed  to  make 
any  answer  whatsoever;  but  the  defendant 
Joseph  D.  Shute  answered,  denying  the  plain- 
tiff's right  to  any  relief  whatsoever. 

It  will  be  necessary  to  set  forth  the  com- 
plaint and  answer  in  extenso.  The  follow- 
ing is  the  complaint: 

'^The  complaint  of  the  above-named  plain- 
tiff,   Howell    H.    Shute^   respectfully    shows 
to  tbe  court: 
60  S.B.-61 


"First  That  the  plaintiff,  HoweU  H.  Shute, 
is  the  owner  in  fee  simple  of  the  following 
described  tract  of  land,  viz.:  All  that  piece, 
parcel,  or  tract  of  land  situate  in  the  county 
of  Lancaster,  in  the  state  of  South  Carolina, 
in  Buford  township,  on  the  waters  of  Wild 
Cat  creek,  containing  337  acres  more  or  less, 
bounded  on  the  north  by  lands  of  WiUiaiB 
Estridge  and  lands  of  B.  F.  Baker,  on  the 
east  by  lands  of  John  T.  Fraser,  on  the  south 
by  lands  of  William  H.  Shute  and  B.  F.  Halle, 
and  on  the  west  by  lands  of  Ellison  Small. 

''Second.  That  on  or  about  the  6th  day  of 
August  1892,  this  plaintiff,  without  being 
paid  any  consideration  whatever,  signed  a 
paper  purporting  to  be  a  deed  of  conveyance 
of  the  tract  of  land  above  described  to  his 
three  sons,  viz.,  William  H.  Shute,  John 
Shute,  and  Joseph  D.  Shute,  the  defendants 
herein,  but  this  plaintiff  distinctly  and  ex- 
pressly avers  and  alleges  that  said  paper  was 
not  delivered  at  the  time,  and  never  has  been 
delivered  to  any  one  of  the  said  defendants, 
but  has  always  remained  in  the  custody  and 
possession  of  this  plaintiff. 

"Third.  That  thhs  plaintiff  merely  signed 
the  said  paper,  but  never  delivered  it,  and 
held  it  in  his  custody  and  possession,  sub- 
ject to  be  recalled  or  destroyed  by  him  when- 
ever he  saw  fit  and  proper. 

"Fourth.  That  the  said  paper  purporting  to 
be  a  deed  of  conveyance  as  aforesaid,  through 
some  mistake  or  inadvertence,  was  recorded 
In  the  office  of  the  register  of  mesne  convey- 
ances for  Lancaster  county  on  the  23d  day  of 
August,  1892,  in  Book  G  of  Deeds,  on  pages 
682  and  683,  and  is  a  cloud  upon  plaintiff's 
title. 

"Wherefore  the  plaintiff  demands  judg- 
ment, that  the  said  paper  purporting  to  be  a 
deed  of  conveyance  as  aforesaid  be  set  aside 
and  canceled  by  order  of  this  court,  that  the 
same  be  also  canceled  of  record,  for  such 
other  and  further  relief  as  may  seem  meet 
and  proper,  and  for  the  costs  of  this  action.'* 

The  following  is  the  answer  of  Joseph  D. 
Shute: 

"The  defendant  Joseph  D.  Shute,  answer- 
ing the  complaint  herein,  would  respectfully 
show  to  this  court: 

"For  a  first  defense:  (1)  That  he  denies 
each  and  every  allegation  not  herein  express- 
ly admitted,  qualified,  or  explained ;  (2)  that 
defendant  denies  tbe  first,  second,  third,  and 
fourth  paragraphs  of  said  complaint 

"For  a  second  defense:  (1)  That  at  the 
time  of  the  commencement  of  thhi  action  the 
plaintiff  was  not  the  owner  of  the  premises 
described  in  the  complaint  nor  any  part  or 
parcel  thereof,  or  any  right,  title,  or  interest 
therein,  nor  entitled  to  the  possession  thereof, 
or  to  any  part  or  parcel  thereof. 

"For  a  third  defense:  (1)  That  neither  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor 
was  seised  or  possessed  of  the  premises  de- 
scribed in  the  complaint,  or  any  part  there^ 
of,  within  10  years  before  the  conmiencement 
of  this  action,  but  this  defendant  and  his 
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grantor,  John  Bbnte,  have  held  and  possessed 
the  said  premises  adversely  to  the  pretended 
title  of  the  said  plaintiff  for  more  than  14 
years  last  past,  and  for  more  than  10  years 
before  the  commencement  of  this  action,  un- 
der a  claim  of  title  in  fee  simple,  exclusive 
of  any  other  right. 

"For  a  fourth  defense:  That  previous  to 
and  at  the  commencement  of  this  action  the 
defendant  Joseph  D.  Shute  was,  and  he  now 
Is,  seised  in  fee  simple  and  possessed  of  a 
two-thirds  interest  in  the  said  tract  of  land 
described  in  the  complaint,  and  the  said 
plaintiff  has  no  interest,  legal,  equitable,  or 
otherwise,  therein,  or  to  remaining  one-third 
part  thereof. 

"For  a  fifth  defense:  (1)  That  this  de- 
fendant Joseph  D.  Shute  has  made  large  and 
permanent  improvements  on  said  premises 
mentioned  in  the  said  complaint,  believing  at 
the  time  of  making  said  improvements  that 
his  title  thereto  was  good  in  fee  simple ;  that 
in  consequence  of  said  betterments  and  im- 
provements upon  the  said  premises  described 
in  the  complaint  the  said  lands  have  been 
enhanced  in  value  and  price,  greatly  improv- 
ed, and  said  increased  value  thereof  exceeds 
$1,200.  And  this  defendant  hereby  sets  up  a 
claim  against  the  said  plaintiff  by  way  of  a 
counterclaim  for  the  sum  of  $1,200,  increased 
value  of  said  lands  by  reason  of  the  said  bet- 
terments and  Improvements,  and  prays  for 
such  relief  thereupon  as  may  seem  just  to  the 
court. 

*'For  a  sixth  defense :  (1)  That  the  plain- 
tiff ought  not  be  allowed  to  impeach  his 
conveyance  described  in  the  complaint  Said 
plaintiff  ought  to  be  estopped  from  attempt- 
ing to  maintain  his  alleged  cause  of  action, 
or  otherwise  attempting  to  assail  said  deed 
of  conveyance  for  the  reason,  matters,  and 
things  set  out  in  this  defense.  (2)  That  in 
August,  1892,  the  plaintiff,  Howell  H.  Shute, 
for  good,  valuable,  and  suflicient  considera- 
tion, conveyed  in  fee  simple  to  the  defend- 
ants herein  the  lands  described  in  the  com- 
plaint, and  as  a  part  consideration  moving 
said  conveyance  these  defendants  agreed  to 
pay  and  discharge  in  full  an  outstanding 
mortgage  on  said  lands;  that  this  defend- 
ant, pursuant  to  said  agreement,  paid  a  por- 
tion of  said  mortgage  claim,  and  is  now  will- 
ing and  ready  to  pay  his  pro  rata  share  of 
the  balance  outstanding,  and  this  defendant 
would  have  paid  said  pro  rata  balance  but 
for  the  interference  and  protest  of  the  said 
plaintiff;  that  it  was  also  a  part  of  the 
said  agreement  that  this  defendant  would 
care  for  said  plaintiff,  and,  pursuant  to  this 
agreement,  this  defendant  did  receive  the 
said  plaintiff  in  his  home,  and  there  care 
for  and  attend  to  his  wants  for  a  period  of 
over  seven  years;  that  plaintiff  was  cared 
for  and  boarded  without  additional  charge 
or  compensation;  that  this  defendant  paid 
a  large  portion  of  the  taxes  on  said  prem- 
ises, and  built  houses  and  otherwise  Improv- 
ed said  lands;  that  said  Improvements  were 


made  with  knowledge  by  the  plaintiff  that 
the  defendant  considered  said  lands  as  be- 
longing to  said  defendant  In  fee  simple,  and 
the  plaintiff  encouraged;  permitted,  and  ac- 
quiesced In  all  of  said  expenses.  Improve- 
ments, and  disbursements  to  the  Improve- 
ments of  said  lands;  that  said  plaintiff 
placed  this  defendant  in  possession  of  said 
premises  for  the  purposes  and  reasons  afore- 
said. (3)  That  the  sai^  plaintiff  conveyed 
the  said  premises  to  the  said  defendants  In 
fee  simple,  executing  a  warranty  title  or 
grant  thereto,  and  by  the  conduct  of  plaintiff 
this  defendant  was  Induced  to  spend  a  con- 
siderable sum  of  money  In  making  said  Im- 
provements, spend  mudi  money  in  otherwise 
improving  said  lands  and  keeping  the  same 
in  suitable  repairs;  was  induced  to  pay  the 
taxes  thereon,  and  to  remain  on  said  prent- 
Ises  for  the  past  14  years.  (4)  That  by  rea- 
son of  the  conduct,  deeds,  and  acts  of  this 
plaintiff  this  defendant  was  misled  Into  pay- 
ing a  large  part  of  a  mortgage  debt  on  said 
lands,  payment  of  the  taxes  thereon,  making 
permanent  and  valuable  Improvements  there- 
on, moving  upon  and  remaining  on  said 
lands,  and  this  defendant  now  pleads  such 
conduct  in  estoppel  of  any  right,  title,  claim, 
or  interest  that  said  plaintiff  may  have  oth- 
erwise asserted  in  connection  with  said 
lands. 

**For  a  seventh  defense:  (1)  That  the 
plaintiff  has  since  the  year  1892  known,  or 
soon  thereafter  knew,  that  the  deed  mention- 
ed in  the  complaint  was  recorded  in  the  of- 
fice of  register  of  mesne  conveyances  fbr  Lan- 
caster county,  In  Book  G,  pp.  682,  683,  and 
since  receiving  the  aforesaid  knowledge  or 
information  the  said  plaintiff  made  no  ef- 
fort to  remove  the  said  cloud  upon  his  title, 
or  the  alleged  cloud  upon  his  alleged  title, 
and  by  long  delay  and  silence  fully  acqui- 
esced therein,  and  by  such  conduct,  nonac- 
tion, inertia,  and  lack  of  due  or  proper  dili- 
gence on^the  part  of  said  plaintiff  in  assert- 
ing his  rights,  if  any  existed,  the  said  plain- 
tiff became  guilty  of  laches,  and  the  said 
defendant  Joseph  D.  Shute  now  pleads  said 
laches  in  bar  and  estoppel  of  the  present  ac- 
tion. 

''Wherefore  this  defendant  demands  judg- 
ment for  such  relief  in  the  premises  as  may 
seem  meet  and  Just  to  the  court." 

The  plaintiff  upon  notice  sought  to  have 
the  second,  third,  fourth,  fifth,  sixth,  and 
seventh  defenses  struck  out,  and  the  defend- 
ant interposed  a  demurrer  to  the  complaint 
upon  the  grounds  that  the  same  did  not  con- 
stitute facts  sufficient  to  support  an  action. 
When  the  matter  came  on  to  be  heard  before 
Judge  Aldrich  in  open  court  at  Lancaster, 
by  order  the  second  defense  was  struck  out, 
and  by  an  order  passed  by  said  judge  the 
demurrer  was  overruled.  From  these  two 
orders  the  defendant  Joseph  D.  Shute  has 
appealed  to  this  court  The  circuit  judge 
ordered  a  reference  to  take  the  testimony  by 
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a  referee.  The  defendant  Joseph  D.  Shute 
has  also  appealed  from  that  order. 
'  We  will  now  examine  these  grounds  of  ap- 
peaL  The  appellant  has  abandoned  the  first 
ground.  The  next  seven  grounds  of  appeal 
qnestlon  the  propriety  of  the  circuit  judge 
overruling  the  demurrer  to  the  complaint 
It  seems  to  us  that  the  plaintiff  has  suffi- 
ciently alleged  title,  because  he  states  he  is 
the  owner  In  fee  simple.  If  any  doubt  ex- 
isted in  the  mind  of  the  appellant  as  to  pos- 
session of  the  plaintiff,  he  had  a  right  to 
move  to  make  the  complaint  more  definite 
and  certain.  The  plaintiff  is  not  suing  to 
recover  the  land  from  the  defendant,  but 
merely  to  relieve  his  own  land  from  a  cloud 
upon  Its  title  produced  by  accident  or  mis- 
take. If  it  were  otherwise,  the  case  of 
Pollitzer  v.  Bienkempen,  76  S.  O.  517,  57  S. 

B.  476,  would  present  an  impregnable  bar- 
rier against  the  plaintiff.  The  case  Just 
cited  was  heard  upon  agreed  statement  of 
facts,  where  it  is  stipulated  by  both  parties 
that  Bienkempen  was  in  possession  of  land 
there  referred  to.  It  must  he  remembered 
always  that  that  decision  was  rendered  upon 
a  trial  of  that  case  upon  Its  merits,  and  not 
by  pleading.  The  case  at  bar  would  be  more 
naturally  governed  by  the  case  of  Fire  Co. 
V.  Richland  Lodge,  70  S.  C.  578,  50  S.  B. 
199;  also  the  case  of^  Ely  v.  New  Mexico, 
etc.,  a  R.  CJo.,  120  U.  8.  291,  9  Sup.  Ct  293, 
32  L.  Ed.  688,  where  it  was  held  ••that  a 
complaint  which  alleges  that  the  plaintiff 
is  the  owner  of  certain  real  estate  is  a  good 
complaint  to  acquire  title,*'  nor  do  we  find 
that  the  complaint  is  wanting  in  its  state- 
ments of  equities.  As  is  alleged  in  the  argu- 
ment the  complaint  "bristles  with  statements 
of  equities."  We  must  therefore  overrule 
these  groupds  of  appeal. 

The  next  grounds  of  appeal  are  embraced 
in  the  ninth,  tenth,  eleventh,  twelfth,  thir- 
teenth, fourteenth,  and  fifteenth .  exceptions, 
which  relate  to  the  right  of  the  Judge  to 
have  the.  legal  Issues  tried  by  a  referee.  It 
seems  to  us  that  the  complaint,  when  it  ask- 
ed that  a  cloud  upon  its  title  to  land  may 
be  removed  and  the  paper  writing  canceled, 
presents  a  cause  of  action  for  equity  cog- 
nizance. That  being  the  case,  and  no  appli- 
cation for  rule  28  of  the  circuit  court  being 
made,  it  was  in  the  power  of  the  circuit 
Judge  to  refer  issues  for  trial  to  a  referee, 
this  not  being  an  action  for  the  recovery  of 
money,  or  the  recovery  of  specific  real  or 
personal  property.  Insurance  CJo.  v.  Berry, 
53  S.  O.  130,  31  S.  B.  53.  Section  275  of  our 
Code  (CJode  Civ.  Proc.  1902)  provides  for  the 
reference.  Gregory  v.  Perry,  66  S.  C.  459, 
45  S.  B.  4;    Hughes  v.  Kirkpatrlck,  37  S. 

C.  169,  15  S.  E.  912;  McLaurln  v.  Hodges, 
43  S.  C.  192,  20  S.  B.  991;  Du  Pont  v.  Du 
Bos,  33  S.  0.  889,  11  S.  E.  1073;  also  Ex 
parte  Apeler,  35  S.  C.  421,  14  S.  E.  931. 
These  exceptions  are  overruled. 

Lastly  the  sixteenth  exception,  relating  as 
It  does  to  the  objection  and  protest  of  the 


defendant-appellant  to  any  reference  of  the 
equitable  issues  to  a  referee,  is  governed  by 
the  rule  Just  before  announced,  the  party 
appellant  not  desiring  a  reference,  and  his 
protest  at  the  appointment  of  a  referee 
would  not  interfere  with  such  discretion  of 
the  circuit  Judge  sitting  as  a  chancellor. 
This  exception  is  overruled. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 

WOODS,  J.  (concurring).  I  concur  in  the 
affirmance  of  the  Judgment.  This  general 
rule  is  stated  in  Pollitzer  v.  Belnkempen,  76 
S.  C.  520,  57  S.  B.  475:  •'The  claimant  of 
the  legal  title  of  land  cannot  maintain  an  ac- 
tion to  remove  a  cloud  from  his  title  unless 
he  is  in  possession.  His  remedy  is  to  bring 
his  action  on  the  law  side  of  the  court  to  re- 
cover possession,  and  thus  test  the  title; 
for  his  adversary  in  possession  is  entitled 
to  a  trial  by  Jury  on  the  question  of  title 
and  right  of  possession.''  But  the  applica- 
tion of  the  rule  does  not  aid  the  appellant. 
The  allegation  of  ownership  in  fee  simple 
carries  with  it  the  allegation  of  possession, 
for  the  possession  is  presumed  to  follow  the 
legal  title.  Code  of  Procedure,  SS  99,  101; 
Love  V.  Turner,  71  S.  C.  330,  51  S.  B.  lOL 
Besides  the  complaint  is  to  relieve  the  plain- 
tiff from  hardship  and  injustice  which  may 
result  to  him  from  mistake,  and  is  therefore 
purely  equitable.  In  Pollitzer  ▼.  Beinkem^ 
pen  no  question  of  fraud  or  mistake,  or  mat- 
ter of  special  equitable  cognizance,  was  in- 
volved, and  the  rule  therein  stated  is  not 
inconsistent  with  the  still  more  general  rule 
that  anybody  whose  interests  are  involved 
has  a  right  to  the  equitable  relief  of  having 
a  paper  apparently  valid  set  aside  for  fraud 
or  mistake.  .  The  right  to  such  equitable  re- 
lief does  not  depend  on  possession  or  any 
other  particular  relation  to  the  property  in- 
volved, but  the  relief  falls  under  the  gen- 
eral Jurisdiction  of  courts  of  equity  to  re- 
lieve any  one  whose  interests  are  affected 
against  fraud  or  mistake.  Du  Pont  v.  Du 
Bos,  33  S.  C.  389,  11  S.  B.  1073;  Miller  v. 
Hughes,  33  S.  C.  541,  12  S.  B.  419;  Sjires 
V.  Sires,  43  S.  C.  266,  21  S.  E.  115;  Da  Bose 
V.  Kell,  76  S.  0.  313,  56  S.  E.  968. 
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(Supreme  Court  of  South  Carolina.    March  30, 
1908.) 

1.  Evidence— Declabations  of  Agent. 

The  declaration  of  the  agent  of  two  rail* 
roads,  in  charge  of  their  yards  and  business  at 
a  certain  place,  made  on  the  morning  after  a 
fire  claimed  to  have  been  set  by  a  locomotive 
from  such  yard,  that  the  engine  which  went  by 
there  at  that  time  belonged  to  a  certain  one  of 
such  companies,  is  admissible  against  it;  it 
touching  matters  within  the  scope  of  his  author 
ity,  andf  being  an  admission  of  a  fact,  and  no< 
of  a  liability. 

[Ed.  Note.— For  cases  in  point,  aes  Cent  Pig 
vol.  20,  Evidence,  §{  887-915.] 


964 


60  SOUTHEASTERN  BEPORTBB. 


(s.a 


2.  TiBiAii— STATEiiEzrr  OF  JuDOE^— Ghaboe  on 
Facts. 

The  statement  of  the  judge,  in  the  coarse  of 
the  trial  in  an  action  for  a  fire  alleged  to  have 
been  set  by  defendant's  locomotive,  relative  to 
the  testimonv  as  to  a  declaration  of  the  joint 
agent  of  defendant  and  another  railroad  com- 
pany, in  charge  of  their  yards  from  which  the 
engme  came,  that  the  engine  which  passed  the 
place  of  <the  fire  at  the  time  thereof  belonged 
to  defendant,  that  the  judge  did  not  know  how 
any  one  was  to  find  out  who  the  engine  belonged 
to,  if  such  agent  did  not  know,  is  not  a  charge 
on  the  facts. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  R.  C.  Watts,  Judge. 

Action  by  Emma  G.  Stroud  against  the 
Colmubda,  Newberry  &  Laurens  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

W.  R.  Richey  and  Ferguson  A  Feather- 
stone,  for  appellant  Dial  A  Todd  and  Wm. 
H.  Lyles,  for  respondent 

POPE,  C.  J.  Emma  G.  Stroud  brought  her 
action  In  the  court  of  common  pleas  for  Lau- 
rens county  against  the  Columbia,  Newberry 
4e  Laurens  Railroad  Company,  alleging  as  her 
cause  of  action  that  the  sparks  of  an  engine 
of  the  defendant  from  one  of  its  trains  had 
Ignited  the  dwelling  house  wherein  the  plain- 
tiff had  about  $1,600  worth  of  property,  and 
that  the  fire  so  communicated  destroyed  the 
same.  The  defendant  company  by  its  answer 
admitted  its  incorporation  as  claimed  in  the 
complaint,  but  denied  th^  other  facts  theireln 
stated.  The  action  came  on  to  be  heard  in 
the  court  of  common  pleas  in  May,  1907,  be- 
fore Judge  Watts  and  a  jury.  After  hearing 
the  plaintiff's  testimony,  the  defendant  de- 
clining to  offer  any,  and  the  charge  of  his 
honor,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  $700.  After  judgment  the 
defendant  appealed,  alleging  error  on  the 
part  of  the  circuit  judge  in  admitting  certain 
testimony,  and  also  error  In  refusing  defend- 
ant's motion  for  a  new  trial.  We  will  now 
notice  the  grounds  of  appeal  In  the  order 
presented. 

1.  "Because  the  presiding  judge  erred,  it 
is  respectfully  submitted,  In  allowing  the 
witness  W.  R.  Richey,  over  defendant's  ob- 
jection, to  testify  to  a  conversation  by  wit- 
ness with  C.  H.  Gasque,  agent  of  the  defend- 
ant company,  on  the  morning  after  the  fire, 
to  the  effect  that  an  engine  belonging  to  the 
defendant  company  had  run  up  the  Greenville 
road,  or  up  to  the  power  house  or  furniture 
factory,  that  night,  throwing,  out  many 
sparks ;  the  error  being  that  such  statement 
or  declaration  of  C.  H.  Gasque  was  not  a 
part  of  the  res  gestae,  and  not  within  the 
scope  of  his  agency  or  authority,  which  was 
binding  upon  the  defendant,  and  was  hear- 
say, and  his  honor  should  have  so  held." 

We  should  carefully  notice  the  preliminary 
teslimony,  for  thereby  it  is  made  to  appear 
that  C.  H.  Gasque  was  the  agent  of  both  the 
Columbia,  Newberry  &  Laurens  Railroad 
Company  and  also  of  the  Charleston  &  West- 


em  Carolina  Railroad  (Company,  in  the  city 
of  Laurens,  S.  C,  and  as  such  agent  bad 
charge  of  the  yards  and  everything  down 
there  of  the  said  two  railroads.  The  defend- 
ant on  cross-examination  developed  by  testi- 
mony that  Mr.  Gasque  is  the  depot  agent  of 
the  two  railroads  and  looked  after  evoy- 
thing  down  there.  Mr.  Gasque,  as  said  agent, 
was  asked  by  Mr.  W.  R.  Richey  what  engine 
passed  from  the  joint  depot  up  the  Green- 
ville branch  on  the  night  of  October  20Qi  at 
about  9  o'clock,  and  he  replied  that  it  was 
the  engine  of  the  Columbia,  Newberry  & 
Laurens  Railroad  Company.  The  exertion 
here  alleges  error  of  the  circuit  judge  In  al- 
lowing a  statement  by  Mr.  Richey  of  what 
admission  Mr.  Gasque  made.  The  defendant 
insists  that  the  witness  should  not  have  been 
allowed  to  testify  as  to  the  admission  of  Mr. 
Gasque,  as  agent  of  the  defendant  railroad, 
because  it  is  not  made  to  appear  that  he  was 
present  when  the  engine  left  the  depot  yard 
on  the  night  of  the  20th  of  October,  1905. 
but  made  this  admission  the  next  morning. 
The  circuit  judge  held  that  it  would  be  diffi- 
cult to  ascertain  the  fact  as  to  the  owner- 
ship of  the  engine  in  question  if  the  agent 
of  the  railroad,  who  had  charge  of  the  yard 
from  which  it  was  operated,  could  not  tell 
about  the  thing.  There  was  no  effort  made 
to  ascertain  anything  about  the  engine  In  its 
passage  from  the  depot  past  the  residence  de- 
stroyed by  the  fire ;  but  the  admissions  w«e 
confined  to  the  ownership  of  the  engine  and 
that  such  engine  did  pass  on  the  railroad 
alongside  of  the  burnt  building.  It  Is  true 
that  the  form  of  the  question  presented  by 
Mr.  Richey  to  Mr.  Gasque  contained  a  refer- 
ence to  the  sparks  flying  from  the  engine  as 
it  passed  along;  but  that  admission  was  not 
important,  because  It  was  abundantly  testi- 
fied that  the  engine  that  passed  up  about  9 
o'clock  on  the  night  of  the  20th  emitted 
sparks  very  freely.  The  importance  of  these 
admissions  of  Mr.  Gasque  was  the  indentl- 
ficatlon  of  the  engine  itself.  It  was  nowhere 
attempted  by  witnesses  that  the  set  engine 
actually  set  fire  to  the  house.  Any  ooncla- 
slon  in  that  regard  was  left  to  the  jury  as 
an  inference.  It  must  be  remembered  that 
this  was  a  corporation,  and  could  only  speak 
through  agents;  and  where  such  agent  has 
control  of  the  depot,  and  yards  around  the 
same,  he  was  in  position  to  represent  the 
railroad  company,  so  that  any  admissions  such 
agent  made  touching  engines  owned  by  his 
principal  and  operating  witliln  the  territorial 
limits  of  his  agency  would  bind  his  princi- 
pal. 

The  declaration  of  Mr.  Gasque  to  Mr.  Ridl- 
ey relating  to  the  engine  of  the  defendant, 
so  far  as  its  Identification  and  location  were 
concerned,  were  within  the  scope  of  Mr.  Gas- 
que's  agency.  As  was  said  in  Railroad  v. 
Blake,  12  Rich.  Law,  634 :  "The  admission  of 
a  party  may  always  be  given  in  evidence 
against  him,  and   the  president  suflldently 


s.a) 


STROUD  Y.  COLUMBIA,  N.  ft  U  B.  CO. 


965 


represents  bis  corporation  to  make  Ms  ad- 
mission evidence  against  the  company."  The 
mere  fact  that  the  agency  was  that  of  the 
presidency  of  a  railroad  cuts  no  figure  In  the 
discussion.  Any  agency  whose  authority 
enables  him  to  speak  for  his  principal  would 
be  sufficient.  In  Story  on  Agency,  S  3134,  it 
Is  said :  "And  here  It  may  be  laid  down  gen- 
erally that  no  representations,  declarations, 
or  admissions  1^  an  agent  will  bind  his  prin- 
cipal, except  in  cases  within  the  scope  of  the 
authority,  confided  in  him,  subject  however, 
to  the  same  distinction  of  what  notice  had 
already  been  taken  between  a  limited  and  a 
special  agent;  for,  where  the  acts  of  the 
agent  would  bind  the  principal,  then  his  rep- 
resentations, declarations,  and  admis^ons 
respecting  the  subject-matter  would  also  bind 
him."  As  has  already  been  stated,  the  de- 
fendant brought  out  the  evidence,  establish- 
ing the  fact  that  Mr.  Gasque  had  charge  of 
the  defendant's  depot  and  depot  grounds  in 
which  the  engine  in  question  was  present  the 
night  of  October  20,  1905.  The  judge's 
charge,  therefore,  was  based  upon  the  condi- 
tion of  things.  We  do  not  see  why  such 
agent  should  not  have  represented  his  prin- 
cipal in  stating  that  the  engine  in  question 
was  the  property  of  the  defendant.  It  seems 
necessary  that  there  shall  be  liberality  mani- 
fested by  the  courts  in  the  admission  of  tes- 
timony identifying  property  of  the  railroads, 
when  such  railroads  possess  full  information 
regarding  such  property  as  engines  and  their 
operations.  Besides,  the  cases  relied  upon  by 
the  appellant  are  not  in  point,  because  the 
admissions  sought  to  be  proved  were  the  ad- 
missions of  agents  made  after  the  accidents 
and  touching  matter  not  in  the  scope  of  their 
agency.  We  think  the  circuit  judge  made  no 
mistake  here.    This  exception  is  overruled. 

2.  "Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  allowing  the  statement  or 
declaration  of-  6.  H.  Gasque,  agent,  over  de- 
fendant's objection,  when  the  witness  W.  R. 
Richey  was  on  the  stand,  on  the  ground  that 
such  declaration  or  statement  was  not  an 
admission  of  any  liability  of  the  road  at  all, 
but  just  an  admission  of  the  fact  of  what 
engine  it  was;  whereas,  his  honor  should 
have  held  that  such  statement  or  declaration 
was  an  admission  of  liability,  for  the  reason 
that  it  is  the  only  testimony  in  the  case  that 
shows,  or  tends  to  show,  that  the  engine  that 
passed  by  the  place  where  the  fire  occurred 
a  short  while  before  was  an  engine  of  the 
defendant  company,  and  his  honor  should 
have  held,  that  being  so,  the  statement  or  dec- 
laration was  not  a  part  of  the  res  gestae,  and 
not  within  the  scope  of  Mr.  Gasque's  agency, 
and  was  hearsay,  and  therefore  incompetent." 

We  cannot  accept  the  contention  of  the 
appellant  of  the  declaration  of  Mr.  Gasque, 
as  agent  of  the  defendant,  admitted  any  lia- 
bility to  the  plaintlflP  for  the  fire.  It  was 
only  an  admission  of  the  identity  of  the 
ownership  of  the  defendant  as  to  the  engine. 
Therefore  we  overrule  this  exception. 


8.  "Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  remarking,  in  the  presence 
of  the  jury,  when  the  witness  W.  B.  Richey 
was  on  the  stand,  as  follows:  'If  he  does 
not  know,  being  joint  agent,  and  knowing  the 
yard,  and  having  charge  of  everything— If 
he  does  not  know  who  that  engine  belonged 
to,  I  do  not  know  how  anybody  is  ever  to 
find  ouf — ^the  error  being  that  this  state- 
ment was  really  a  charge  on  the  facts,  and 
also  prejudicial  to  the  defendant  as  indicat- 
ing the  leanings  of  his  honor,  and  thereby 
creating  an  Impression  in  the  minds  of  the 
jury  favorable  to  the  plaintiff." 

We  do  not  think  that  the  language  of  the 
circuit  judge  used  in  this  exception  amounted 
to  anything  else  than  that  the  admission  of  C. 
H.  Gasque  was  to  the  Identification  of  de- 
fendant's engine  in  question,  and  that  the 
agents,  such  as  Mr.  Gasque,  alone  could  tell 
to  whom  the  engine  belonged.  Certainly  the 
language  of  the  circuit  judge  was  not  a 
charge  upon  the  facts,  as  forbidden  by  the 
Constitution  of  this  state,  when  it  forbids 
any  circuit  judge  to  charge  upon  the  facts; 
nor  do  we  agree  with  the  inference  of  the  ap- 
pellant that  an  impression  was  made  upon 
the  jury  by  such  language.  This  exception  is 
overruled. 

4.  "Because  his  honor  erred,  it  is  respect- 
fully submitted,  in  refusing  defendant's  mo- 
tion for  a  new  trial  on  the  ground  that  it 
was  error  to  allow  the  witness  W.  R.  Richey 
to  testify  to  the  conversation  had  by  him 
with  C.  H.  Gasque,  agent,  the  morning  after 
the  fire,  to  the  effect  that  on  the  night  of  the 
fire  an  engine  of  the  defendant  company 
went  up  to  the  power  house  or  furniture  fac- 
tory, on  the  Greenville  branch,  and  passed 
by  the  place  of  the  fire,  when  such  testi- 
mony was  incompetent,  for  the  reason  that  it 
was  not  a  part  of  the  res  gestae,  and  not 
within  the  scope -of  the  agent's  authority, 
and  not  binding  upon  defendant,  and  was 
hearsay,  and  his  honor  should  have  so  held." 

As  we  read  the  record  here,  the  appellant, 
while  making  his  motion  for  a  new  trial, 
declined  to  argue  the  same  in  the  brief  or 
arguments.  This  is  the  reference  to  a  motion 
for  a  new  trial:  "Mr.  Dial:  We  don't  care 
to  argue  the  motion  for  a  new  trial ;  but  we 
think  your  honor  was  in  error  in  allowing 
testimony  as  to  the  agency.  The  Court:  I 
will  let  the  Supreme  Court  decides  that"  But, 
apart  from  all  this,  what  has  already  been 
stated  shows  that  these  things  are  before 
the  court,  and  no  further  argument  was  nec- 
essary to  the  mind  of  the  judge.  We  con- 
cur with  him,  and  overrule  this  exception. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 

WOOPS,  J.  (concurring).  I  concur  in  hold- 
ing the  admissions  of  C.  H.  Gasque  admis- 
sible against  defendant  According  to  th« 
testimony  he  was  the  agent  of  the  defendant 
company  and  of  the  Charleston  &  Western 
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GaroUiia  Railroad  Gompiaiiy,  in  charge  of 
tlieir  business,  depots,  and  yards  at  Laurens. 
Tliere  was  evidence  tending  to  show  the  en- 
gine which  probably  set  out  the  fire  was  be- 
ing operated  in  the  transaction  of  some  local 
business/  and  therefore  was  presumably  un- 
der the  direction  of  Gasque,  agent  in  charge 
of  the  yards  and  local  business.  In  view  of 
such  evidence  that  the  engine  went  up  the 
road,  and  by  the  properly  of  the  plaintUBC, 
in  pursuance  of  GasQue's  order,  his  declara- 
tions with  respect  to  its  movements  were 
strictly  within  the  scope  of  his  agency  and 
authority.  The  case,  therefore,  does  not 
fall  within  the  rule  stated  in  Nelson  v.  Rail- 
way Co..  68  S.  C.  462,  47  S.  B.  722,  Petrie 
V.  Railroad  Co.,  27  8.  C.  63,  2  S.  E.  887, 
and  other  like  cases,  which  hold  the  declara- 
tions of  an  agent  made  outside  the  scope  of 
his  authority  not  to  be  admissible  against  the 
principal.  Crawford  v.  Railway  Ca*  66  S. 
C.  136,  84  S.  B.  80. 

(79  S.  C.  444) 

YOUNG  V.  COLUMBIA,  N.  ft  L.  B.  CO. 

(Supreme  Court  of  South  Carolitia.    March  30, 
1908.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County;  R.  C.  Watts,  Judge. 

Action  by  Alice  Young  againpt  the  Colum- 
bia, Newberry  &  Laurens  Railroad  Company. 
Judgment  for  plaintiflT.  Defendant  appeals. 
Affirmed. 

Dial  &  Todd  and  Wm.  H.  Lyles,  for  appel- 
lant W.  R.  Rlchey  and  Ferguson  ft  Feather- 
stone,  for  respondent 

POPE,  C.  J.  Alice  A.  Young  brought  her 
action  against  the  defendant  for  the  recovery 
of  $325  on  account  of  the  destruction  by  fire 
from  the  sparks  of  an  engine  belonging  to 
the  defendant  The  defendant  by  answer  de- 
nied its  liability.  The  action  came  on  for 
trial  in  May,  1907,  before  his  honor.  Judge 
Watts,  and  a  jury.  The  case  was  heard  up- 
on the  testimony  taken  in  the  Case  of  Emma 
G.  Stroud,  and  the  rulings  and  charge  of 
his  honor  were  the  same  as  in  the  Stroud 
Case.  The  verdict  of  the  jury  was  for 
$162.50.  After  judgment  defendant  appealed 
on  the  same  grounds  that  were  presented 
by  it  in  the  Case  of  Miss  Stroud.  This  court 
relying  upon  the  judgment  of  this  court  in 
the  Stroud  Case,  60  S.  E.  963,  now  affirms 
the  judgment  in  favor  of  the  plaintiff  in  the 
amount  of  $162.60. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

(79  S.  C.  446) 

YOUNG  V.  COLUMBIA,  N.  ft  L.  B.  CO. 

(Supreme  Court  of  South  Carolina.    March  30, 
1908.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  R.  C.  Watts,  Judge. 
Action  by  F.  B.  Young  against  the  Co- 


lumbia, Newberry  lb  LanxeoB  Ballvoad  Oom- 
pany.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Dial  &  Todd  and  Wm.  H.  Lories,  for  npp^ 
lant  W.  B.  Bichey  and  Ferguson  &  Feather- 
stone,  for  respondent 

POPE,  C  J.  F.  B.  Young  brou^t  lihi  ac- 
tion against  the  defendant  for  the  recovery 
of  $206  on  account  of  the  destruction  by  fire 
from  the  sparks  of  an  engine  belonging  to 
the  defendant  The  defendant  by  answer  de- 
nied its  liability.  The  action  came  on  for 
trial  in  May,  1907,  before  his  honor.  Judge 
Watts,  and  a  Jury,  the  case  was  heard  upon 
the  testimony  taken  in  the  Case  of  Bmma  Q. 
Stroud,  and  the  rulings  and  charge  of  his 
honor  were  the  same  as  in  the  Case  of 
Stroud.  The  verdict  of  the  Jury  was  for 
$75.  After  Judgment  the  defendant  appealed 
on  the  same  grounds  that  were  presented  by 
it  in  the  Case  of  Miss  Stroud.  This  court 
relying  upon  the  Judgment  of  this  court  la 
the  Stroud  Case,  60  S.  B.  963,  now  affirms 
the  judgment  hi  favor  of  the  plaintiff  In  tlw 
amount  of  $75. 

The  Judj^ent  of  the  drcnit  court  la  af- 
firmed. 

(79  S.  C.  «5) 
KENNEDY  et  aL  v.  COLUMBIA,  N.  ft  I«.  B. 
CO. 

(Supreme  Court  of  South  Carolina.    Mardi  30, 
190a) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  County ;  R.  a  Watts,  Judge. 

Action  by  Clarence  B.  Kennedy  and  anoth- 
er against  the  Columbia,  Newberry  ft  Laurens 
Railroad  Company.  Judgment  for  plalntiflk. 
Defendant  appeals.    Affirmed. 

Dial  ft  Todd  and  Wm.  H.  Lyles,  for  appei 
lant  W.  R.  Rlchey  and  Ferguson  ft  Feather 
stone,  for  respondents.     , 

POPE,  C.  J.  This  action  was  Instituted  in 
the  court  of  common  pleas  for  Laurens  county 
on  the  7th  day  of  March,  1906,  by  the  regular 
service  of  summons  and  complaint  for  the 
recovery  of  $700  damages  on  account  of  de- 
struction of  a  dwelling  house  belonging  to 
the  plaintiff  C  B.  Kennedy  by  fire  alleged  to 
have  been  communicated  by  an  engine  of  the 
defendant  on  the  night  of  the  20th  of  October, 
1905.  The  plaintiff  Norwich  Union  Fire  In- 
surance Society  claims  an  Interest  in  the 
amount  sued  for  by  its  coplaintiff,  Kennedy ; 
it  having  insured  the  dwelling  in  the  sum  of 
$225,  which  amount  it  had  paid  to  C.  B.  Ken- 
nedy. The  case  was  tried  before  Judge  Watts 
and  a  Jury  at  Laurens,  on  May  22,  1907,  and 
resulted  in  a  verdict  for  the  plaintiffs  in  the 
sum  of  $495,  upon  which  verdict  Judgment 
was  duly  entered.  Thereupon  the  defendant 
has  appealed  upon  the  same  grounds  which 
were  interposed  by  the  defendant  In  thB 
action  of  Emma  G.  Stroud  v.  This  Defendant 
60  a  B.  963. 
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This  court*  relying  upon  Its  Judgment  In 
said  Stroud  Case,  overrules  the  said  appeal 
and  affirms  the  Judgment  of  the  circuit  court 

(79  S.  C.  414) 

8TATB  ex  reL  PARLBR  et  al.  t.  JENNINGS 

et  al. 

(Supreme  Court  of  South  Carolina.    March  24. 
1906.) 

1.  OoNsnnjTiONAt  Law— Statutes  —  Valid- 
ITT— Determination— Necessitt. 

The  constitutionality  of  an  act  will  be 
passed  on  only  when  it  becomes  necessary  to  do 
00  in  determining  the  rights  of  litigants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  10,  Constitutional  Law,  S  43.] 

2.  E^LECTioNS  —  Conduct— IRBX0UI.ABITI1B&— 
Effect. 

Mere  technical  irregularities  in  the  con- 
duct of  an  election  whi<£  do  not  affect  the  re- 
sult are  not  ground  for  declaring  the  election 
Toid,  the  machinery  for  the  conduct  of  elections 
being  merely  directory,  in  the  absence  of  an  ex- 
press statutory  provision  declaring  failure  to 
comply  to  be  fatal  to  the  election. 

fEkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  S  197.] 

8.  Saux  — Canvass  of  Election  —  Decision 
OF  BoABD  OF  Canvassers— Finality. 
Under  the  express  provision  of  Civ.  Code 
1902,  %  577.  a  decision  of  the  state  board  of 
canvassers   is   final    and   conclusive   as   to  the 
result  of  the  election  on  all  questions  of  fact. 
4.  Constitutional  Law— Validitt  of  Stat- 
ute —  Necessitt  of  Decision  —  Election 
Conteot. 

Where  the  findings  of  the  state  board  of 
canvassers  showed  that  an  irregularity  in  the 
conduct  of  an  election,  by  which  certain  voters 
were  deprived  of  their  rigbts  because  the  election 
law  failed  to  provide  for  the  voting  of  such 
persons  in  the  district  where  they  resided,  did 
not  affect  the  result,  and  that,  if  all  of  such 
persons  had  voted  against  the  proposition  adopt- 
ed by  the  election,  the  result  would  have  been 
the  same,  the  court  on  api>eal  from  the  decision 
of  the  board  of  canvassers  declaring  the  result 
of  the  election  will  not  determine  the  constitu- 
tionality of  the  law  regulating  the  conduct  there- 
of, but  will  allow  the  decision  of  the  board  of 
canvassers  to  stand. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  S  43.] 

Certiorari  by  the  state,  on  the  relation  of 
A.  R.  Parler  and  others,  against  R.  H.  Jen- 
nings and  others,  to  determine  the  correct- 
ness of  an  action  of  the  state  board  of  can- 
vassers in  declaring  the  result  of  an  election. 
Dismissed. 

D.  O.  Herbert,  W.  C.  Wolf,  and  B.  H.  Moss, 
for  relators.  Bellinger  ft  Welch,  for  respond- 
entB. 

QARY,  A«  J.  This  is  a  proceeding  in  cer- 
tiorari for  the  purpose  of  determining  wheth- 
er there  was  error  on  the  part  of  the  state 
board  of  canvassers  in  declaring  that  the  re- 
sult of  the  election  was  in  favor  of  Calhoun 
county.  Prior  to  the  election  a  petition  was 
addressed  to  this  court,  in  the  exercise  of 
its  original  Jurisdiction,  to  prevent  the  hold- 
ing of  the  election,  which  was  refused,  for 
the  reasons  stated  in  the  opinion  of  the  court, 
delivered  by  Mr.  Justice  Woods.  Parler  v. 
Fogle,  78  a  a  570,  59  S.  E.  707. 


The  findings  of  fact  by  the  state  board  of 
canvassers  were  as  follows: 

"The  election  under  the  Constitution  of 
this  state  to  form  the  proposed  new  county 
was  held  on  the  17th  day  of  December,  1907. 
The  result  of  the  election  in  the  Orangeburg 
territory  was  556  votes  in  favor  of  the  forma- 
tion of  the  new  county,  and  99  votes  against 
the  formation  thereof.  In  the  Lexington  ter- 
ritory the  result  of  the  election  was  47  votes 
in  favor  of  the  formation  of  the  new  county, 
and  12  votes  against  the  formation  of  the 
same.  No  contest  was  made  as  to  the  vote 
in  the  Lexington  territory,  and  accordingly 
the  vote  and  the  result  therein  Is  declared  as 
follows:  Yes,  that  Is,  in  favor  of  the  forma- 
tion of  the  new  county,  47  votes.  No,  that  is, 
against  the  formation  of  the  new  county,  12 
votes.  We  find  that  the  vote  in  the  Lexing- 
ton territory  is  over  two-thirds  of  the  quali- 
fied electors  voting  in  said  territory  at  said 
election,  and  we  declare  the  result  in  favor 
of  forming  said  new  county. 

"The  result  of  the  election  In  Orangeburg 
territory  was  contested  before  the  county 
board  of  canvassers  upon  the  grounds  appear- 
ing In  the  record  herein.  The  county  board, 
after  hearing  the  testimony  offered  for  and 
against  said  protest  and  argument  on  both 
sides,  found  as  follows:  'We  find  some  ir- 
regularities in  several  boxes,  such  as  voting 
outside  of  right  precincts,  not  demanding 
proper  proof  of  payment  of  taxes,  etc.;  but 
we  find  that  there  are  not  enough  of  such 
irregularities  to  change  the  result  of  this 
election.  We  further  find  that  about  65  or 
more  qualified  electors  residing  within  the 
area  of  the  proposed  new  county  of  Calhoun, 
including  portions  of  Orange,  Goodbye,  and 
Poplar  townships,  were  deprived  of  the  con- 
stitutional right  to  vote  in  this  election,  as 
the  said  electors  are  residents  of  the  proposed 
new  county,  while  their  voting  places  are 
without,  and  the  act  of  the  Legislature  re- 
lating to  the  formation  of  new  counties  does 
not  provide  the  means  6r  the  opportunity  to 
vote  in  such  cases.  We,  therefore,  find  that 
in  depriving  these  qualified  electors  of  the 
right  to  vote  the  constitutional  provision  has 
been  violated,  and  on  this  ground  we  do  here- 
by declare  this  election  null  and  void.' 

"From  the  finding  of  the  county  board  both 
sides  have  appealed  to  this  board  upon  the 
grounds  appearing  in  the  record.  We  have 
heard  full  argument  on  both  sides  and  find 
as  follows :  First  That  only  64  persons  who 
resided  In  the  Orangeburg  portion  of  the  ter- 
ritory taken  to  form  the  new  county  were 
unable  to  vote  at  said  election  because  of 
their  voting  places  being  outside  of  the  said 
territory,  and  there  being  no  provision  of  law 
for  their  voting  at  a  voting  place  Inside  of 
the  same.  If  it  be  admitted  that  these  vot- 
ers were  qualified  electors  in  the  sense  of 
the  Constitution,  and  were  therefore  entitled 
to  vote  in  the  election,  still  the  result  thereof 
in  favor  of  the  formation  of  said  new  county 
was  so  overwhelming  that.  If  all  of  said  vot- 
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era  would  have  voted  against  the  formation 
of  the  same,  the  result  of  said  election  would 
not  have  been  changed,  or  affected,  or  ren- 
dered at  all  doubtful.  For  these  reasons  the 
finding  and  decision  of  the  said  county  board 
declaring  the  said  election  null  and  void  is 
overruled  and  reversed,  and  the  election  in 
the  Orangeburg  territory  taken  to  form  said 
new  county  Is  declared  In  favor  of  the  forma- 
tion of  said  new  county  by  a  vote  of  over 
two-thirds  of  the  qualified  electors  voting  In 
said  election.  Second.  We  further  find  that 
if  all  other  irregularities  and  illegalities  com- 
plained of  existed,  still  the  result  of  the  elec- 
tion in  the  Orangeburg  territory  would  not 
be  changed  or  affected,  or  rendered-  at  all 
doubtful,  and  this  we  find  would  still  be  true 
if  all  votes  contested  as  illegal  or  irregular 
which  were  in  favor  of  the  formation  of  said 
new  county  were  deducted  from  the  vote  in 
favor  thereof,  and  were  all  other  claims  of 
voters  made  by  the  contestant  as  to  those 
who  would  have  voted  against  the  formation 
of  said  county  allowed  and  added  to  the  64 
voters  referred  to  in  the  foregoing  paragraph. 
Third.  We  hereby  find  and  declare  the  said 
election  in  favor  of  the  formation  of  said 
new  county  as  follows:  In  the  Orangeburg 
territory :  Yes,  556 ;  No,  99.  In  the  Lexing- 
ton territory :  Yes,  47 ;  No,  12.  Fourth,  We 
find  in  the  territory  taken  from  each  of  the 
old  counties,  Orangeburg  and  ILexington,  over 
two-thirds  of  the  qualified  electors  voting  in 
said  election  voted  in  favor  of  the  formation 
and  creation  of  the  said  new  county,  and  we 
declare  the  result  of  the  election,  accordingly, 
In  favor  of  the  formation  of  said  new  county." 

The  ground  upon  which  the  county  board 
of  canvassers  declared  the  election  null  and 
void  was  that  certain  residents  within  the 
territory  of  the  proposed  new  county,  but 
whose  voting  places  were  not  within  said 
area,  were  deprived  of  their  constitutional 
right  to  vote.  The  state  board  of  canvassers 
overruled  this  objection  on  the  ground  that 
the  result  of  the  election  would  not  have  been 
changed  if  the  votes  of  all  such  electors  had 
been  counted  against  the  formation  of  the 
proposed  new  county. 

The  vital  question  in  the  case  is  whether 
this  ruling  was  erroneous.  Article  2,  $  9, 
of  the  Constitution,  is  as  follows:  'rrhe  Gen- 
eral Assembly  shall  provide  for  the  estab- 
lishment of  polling  precincts,  in  the  several 
counties  of  »the  state,  and  those  now  existing, 
shall  continue  until  abolished  or  changed. 
Each  elector  shall  be  required  to  vote  at 
his  own  precinct,  but  provision  shall  be  made 
for  his  transfer  to  another  precinct,  upon  his 
change  of  residence."  Article  7,  §  1,  requires 
that  after  the  filing  of  the  proper  petition 
•*the  Governor  shall  order  an  election,  by  the 
qualified  electors,  within  the  proposed  area." 
Section  57G  of  the  Code  of  Laws  of  1902  is 
as  follows:  "For  the  purposes  of  such  election 
the  commissioners  of  election  for  each  old 
county  proposed  to  be  cut,  shall  appoint  three 
managers  for  each  voting  place,  in  the  area 


of  the  old  county  proposed  to  be  cut  off,  not 
more  than  two  of  whom  shall  be  in  favor 
of  the  proposed  new  county  or  against  it, 
and  shall  deliver  to  them  the  books  of  regis- 
tration for  those  voting  places,  which  the 
registration  officers  shall  turn  over  to  the 
commissioners  on  demand.  Such  election 
shall  be  conducted  in  the  same  manner  as 
general  elections  in  this  state,  and  all  per- 
sons entitled  to  vote  under  the  Constitution 
and  laws  of  this  state  at  general  elections, 
shall  be  entitled  to  vote  at  such  election." 
It  is  always  a  delicate  ;natter  to  pass  upon 
the  constitutionality  of  an  act  of  the  Leg- 
islature, and  the  courts  do  so  only  when  it 
becomes  necessary  in  determining  the  rights 
of  litigants.  The  court  in  Ex  parte  Florence 
School,  43  S.  C.  11,  20  S.  E.  794,  uses  this 
language :  *'It  Is  a  well  settled  and  salutary 
rule  that  a  court  should  never  undertake  to 
pass  upon  the  constitutionality  of  an  act  of 
the  Legislature — an  ordinate  branch  of  the 
government — unless  it  is  necessary  to  the  de- 
termination of  the  case  in  which  such  a  ques- 
tion is  presented."  The  court,  in  Trimmler 
V.  Bomar,  20  S.  C.  354,  thus  states  the  rule: 
"In  elections  the  great  matter  is  the  result 
When  this  is  clearly  ascertained,  tt  sweeps 
away  all  technicalities.  The  machinery  pro- 
vided should  be  observed,  but  in  so  far  as  it 
is  not  necessary  to  determine  the  result  It  is 
directory  and  not  n^andatoryi  Certainly  man- 
ner and  form  should  not  be  allowed  to  defeat 
the  undoubted  will  of  the  people  clearly  ex- 
pressed. This  would  he,  indeed,  subordinat- 
ing and  sacrificing  the  substance  to  the  shad- 
ow." The  principle  is  thus  stated  in  Bowers 
V.  Smith,  111  Mo.  45,  20  S.  W.  101,  16  L.  R, 
A.  754,  33  Am.  St  Rep.  491:  "If  the  law  it- 
self declares  the  specified  iregularity  to  be 
fatal,  the  courts  will  follow  that  command, 
irrespective  of  their  views  as  to  the  import- 
ance of  the  requirement.  Ledbetter  v.  Hall, 
62  Mo.  422.  In  the  absence  of  such  declara- 
tion the  judiciary  endeavor  as  best  they  may 
to  discern  whether  the  deviation  from  the 
prescribed  forms  of  law  had  or  had  not  such 
a  vital  bearing  on  the  proceedings  as  probab- 
ly prevented  a  free  and  full  expression  of  the 
popular  will.  If  it  had,  the  irregularity  is 
deemed  fatal;  otherwise  it  Is  not  It  has 
been  sometimes  said,  in  this  connection,  that 
certain  provisions  of  election  laws  are  man- 
datory, and  others  directory.  These  terms 
may,  perhaps,  be  convenient  to  distinguish 
one  class  of  irregularities  from  the  other. 
But,  strictly  speaking,  all  provisions  of  such 
laws  are  mandatory  in  the  sense  that  they 
impose  the  duty  of  ol)edience  on  those  who 
come  within  their  terms.  But  it  does  not 
therefore  follow  that  every  slight  departure 
therefrom  should  taint  the  whole  election. 
Courts  justly  consider  the  main  purpose  of 
such  laws,  namely,  the  obtaining  of  a  fair 
election  and  an  honest  return,  as  paramount 
in  importance  to  the  minor  requirements 
which  prescribe  the  formal  steps  to  reach 
that  end,  and,  in  order  not  to  defeat  ib^ 
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geaera]  d^ign,  are  frequently  led  to  ignore 
Bach  innocent  irregularities  of  election  offi- 
cers as  are  free  of  fraud,  and  have  not  Inter- 
fered with  a  full  and  fair  expression  of  the 
voter's  choice."  Section  577  of  the  Oode  of 
Laws  of  1902  provides  that  "a  decision  of  the 
board  of  state  canvassers  shall  be  final  and 
conclusive  evidence,  of  the  result  of  the  elec- 
tion, on  all  questions  of  fact"  Therefore 
there  can  be  no  doubt  as  to  the  question  of 
fact  that,  if  all  the  electors  residing  within 
the  territory  of  the  proposed  new  county  but 
whose  polling  precincts  outside  had  voted, 
the  result  of  the  election  would  not  have  been 
changed. 

In  view  of  the  facts  in  this  particular  case* 
these  electors  have  not  shown  that  It  is  nec- 
essary to  pass  upon  the  constitutionality  of 
the  statute  in  order  to  protect  their  right  to 
take  part  in  the  election.  This  ruling  prac- 
tically disposes  of  all  questions  hi  the  case. 

An  order  dismissing  the  proceedings  has 
already  been  filed. 


(79  S.  O.  89«) 

THACKSTON  v.  GOODWIN.  County  Sup'r. 

(Supreme  Court  of  South  Carolina.     March  20, 
1908.) 

Counties— Bonds— Refunding   Bonds  —  Va- 

UDITT. 

A  county  issuing  bonds  to  aid  railroad  com- 
panies, as  authorized  by  the  acts  of  the  Gen- 
eral Assembly,  after  an  election  on  the  question 
had  resulted  in  favor  of  their  issuance,  may, 
under  Acts  Feb.  19,  1907  (25  St  at  Large,  pp. 
7d4,  830),  and  Civ.  Code  1902,  S§  2015,  2016, 
2020,  issue  bonds  to  refund  the  outstandinjc  ma- 
tured original  bonds  or  refunding  bonds  issued, 
as  authorized  by  Acts  Dec.  22,  1886  (19  St  at 
Large,  p.  503),  though  there  is  no  rec<Mrd  to 
show  that  such  election  was  held. 

Original  petition  by  W.  J.  Thackston, 
against  J.  P.  Goodwin,  as  county  supervisor 
of  Greenville  county,  to  restrain  defendant 
from  disposing  of  county  bonds.    Dismissed. 

The  following  is  the  complaint:  "The  com- 
plaint of  the  above-named  plaintiff  respect- 
fully shows: 

*'(!)  That  the  plaintiff  is  a  resident,  free- 
bolder,  and  taxpayer  of  the  city  and  county 
of  Greenville,  in  the  state  aforesaid. 

"(2)  That  the  defendant  is  the  duly  electa 
ed  supervisor  of  said  county,  and  is  now  hold- 
ing such  office. 

"(3)  That  In  1887  the  county  of  Greenville 
issued  $35,000  of  bonds  in  aid  of  the  Atlanta 
ft  Richmond  Air  Line  Railway  Company; 
said  bonds  being  known  as  the  'Atlanta  & 
Richmond  Air  Line  Railway  bonds.'  Said 
bonds  bore  7  per  cent  coupons,  and  were  to 
mature  in  20  years. 

"(4)  That  in  1881  the  county  of  Green- 
ville issued  $5,500  of  bonds  in  aid  of  the 
Greenville  &  Laurens  Railway  Company; 
said  bonds  being  known  as  the  'Greenville  & 
Laurens  Railway  bonds.'  Said  bonds  bore 
7  per  cent  coupons,  and  were  to  mature  in 
26  years. 

*'<5)  That    the   General    Assembly   of   the 


state  of  South  Carolina  at  the  session  of  1907 
passed  two  acts  relative  to  said  bonds  where- 
by Greenville  county  was  permitted  to  issue 
new  bonds  for  the  purpose  of  refunding  the 
bonds  previously  issued,  and  in  pursuance 
of  said  authority  new  bonds  have  been  issued. 

"(6)  That  the  defendant  is  now  about  to 
sell  both  issues  of  said  new  bonds  as  he,  as 
supervisor  of  Greenville  county,  is  empowered 
to  do;  but  the  plaintiff  is  informed  that  the 
issue  of  said  bonds  is  unlawful  and  void.*' 

*'(8)  That  the  reasons  assigned  by  plaintiff 
for  the  illegality  and  invalidity  of  said  bonds 
are  (1)  that  there  is  no  record  to  show  that 
an  election  was  held  at  the  time  of  issuance 
of  the  original  bonds,  and  (2)  that  the  stock 
issued  to  said  county  by  the  railroad  corpora- 
tions in  lieu,  of  these  bonds  has,  by  the  course 
of  events,  been  rendered  null  and  void. 

"Wherefore  plaintiff  prays  that  an  injunc- 
tion may  issue  from  this  honorable  court  re- 
straining said  defendant  from  disposing  of 
said  bonds  because  of  the  fact  of  their  in- 
validity as  aforesaid.** 

The  following  is  the  return  of  defendant: 
'The  defendant,  J.  P.  Goodwin,  as  county 
supervisor  of  Greenville  county,  making  re- 
turn to  the  rule  to  show  cause  why  an  in- 
junction should  not  be  issued  as  prayed  for 
in  the  complaint  herein,  respectfully  shows 
to  the  court: 

"(1)  That  paragraphs  1,  2,  8,  4,  and  5,  of 
the  complaint  are  admitted,  and  all  of  para- 
graph 6,  except  so  much  thereof  as  alleges 
that  the  issuance  of  said  bonds,  is  unlawful 
and  void. 

"(2)  That  the  defendant  admits  so  much 
of  paragraph  7  of  the  complaint  as  alleges 
that  there  is  no  record  to  show  that  an 
election  was  held  at  the  time  of  the  issuance 
of  the  original  bonds,  but  alleges  that  an 
election  was  duly  held  for  that  purpose,  and 
the  result  was  in  favor  of  the  issuance  of 
said  bonds.  The  remaining  allegations  of 
said  paragraph  are  denied. 

"(3)  The  defendant,  further  answering,  or 
making  return  to  the  rule  to  show  cause, 
alleges,  upon  information  and  belief:  (1) 
That  in  the  year  1871,  under  and  by  virtue 
of  an  act  or  acts  of  the  General  Assembly  of 
the  state  of  South  Carolina,  the  board  of 
county  commissioners  of  Greenville  county, 
after  having  ascertained  the  sense  of  the 
qualified  voters  of  the  county  of  Green- 
ville to  be  in  favor  of  a  corporate  subscrip- 
tion to  the  capital  stock  of  the  Atlanta 
&  Richmond  Air .  Line  Railway  Com- 
pany by  an  election  duly  held  for  that  pur- 
pose, issued  $200,000  in  bonds  in  aid  of 
the  Atlanta  &  Richmond  Air  Line  Railway 
Company,  and  the  same  was  done  under  and 
by  authority  of  said  act  or  acts  of  the  Gen- 
eral Assembly  of  said  state;  that  $35,000  of 
said  bonds  matured  on  July  1,  1887,  and  * 
on  said  date,  under  and  by  virtue  of  an  act 
entitled  'An  act  to  authorize  the  board  of 
county  commissioners  of  Greenville  county 
to  issue  coupon  bonds  for  the  purpose  of  re- 
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funding  the  Indebtedness  of  said  county,  fall- 
ing due  in  July,  1887,  upon  bonds  issued  in 
aid  of  the  Atlanta  &  Richmond  Air  Line 
Railway  Company,  or  to  borrow  money  to 
pay  off  the  same,'  and  approved  December 
22,  1886  (19  St  at  Large,  p.  503),  the  board 
of  county  commissioners  of  the  county  of 
Greenville  issued  coupon  bonds  to  the  amount 
of  $35,000  for  the  purpose  of  refunding  said 
bonds,  which  were  issued  in  aid  of  said  At- 
lanta &  Richmond  Air  Line  Railway  Ck)m- 
pany;  that  these  bonds  were  due  20  yean 
after  date,  and  fell  due  on  July  1,  1907,  and 
the  county  board  of  commissioners  of  Green- 
yille  county  are  authorized  and  empowered, 
under  and  by  virtue  of  an  act  entitled  'An 
act  to  authorize  and  empower  the  county 
board  of  commissioners  of  Greeuville  county 
to  issue  bonds  of  said  county  in  the  sum 
of  thirty-five  thousand  ($35,000)  dollars,  for 
the  purpose  of  funding  bonds  issued  by  said 
coimty  in  aid  of  Atlanta  &  Richmond  Atr 
Line  Railway  Company,  maturing  July  1, 
1907,'  and  approved  the  19th  day  of  Febru- 
ary, 1907  (25  St  at  Large,  p.  794),  to  issue 
coupon  bonds  of  said  county  in  the  sum 
of  $35,000  for  the  purpose  of  refund- 
ing said  outstanding  bonds.  (2)  That  in  the 
year  1881,  under  and  by  virtue  of  an  act 
entitled  *An  act  to  authorize  the  formation 
of  and  to  incorporate  the  Greenville  &  Lau- 
rens Railway  (Company,*  and  the  act  amend- 
ing the  same,  approved  the  24th  day  of  De- 
cember 1880,  and  approved  the  14th  day  of 
February,  1878  (16  St  at  Large,  p.  348), 
the  county  board  of  commissioners  for  Green- 
ville county,  after  having  ascertained  the 
sense  of  the  qualified  voters  of  the  coimty  of 
Greenville  to  be  in  favor  of  a  corporate 
subscription  to  the  capital  stock  of  the  said 
Greenville  &  Laurens  Railway  Company  by 
an  election  duly  held  for  that  purpose,  issued 
$50,000  in  bonds  under  and  by  virtue  of  said 
acts  of  the  General  Assembly  of  said  state; 
that  $6,500  of  said  bonds  matured  on  Janu- 
ary 1,  1907,  and  under  and  by  virtue  of  an 
act  entitled  'An  act  to  authorize  and  em- 
power the  county  board  of  commissioners  of 
Greenville  county  to  issue  bonds  of  said 
county  in  the  sum  of  fifty-flve  hundred  ($6,- 
600)  dollars,  for  the  purpose  of  funding  bonds 
issued  by  said  county  in  aid  of  Greenville  ft 
Laurens  Railroad,  which  bonds  matured  Jan- 
uary 1,  1907,'  and  approved  the  19th  day  of 
February,  1907  (26  St  at  Large,  p.  830),  the 
county  board  of  commissioners  of  Greenville 
county  are  authorized  to  issue  coupon  bonds 
in  the  sum  of  $5,500  for  the  purpose  of  re- 
funding said  outstanding  bonds.  (3)  Defend- 
ant further  alleges  upon  information  and  be- 
lief that  the  board  of  county  commissioners 
for  said  county  are  authorized  and  empow- 
ered under  sections  2015,  2016,  2020,  1  Code 
'  Laws  S.  C.  1902,  to  issue  and  sell  negotiable 
coupon  bonds  from  time  to  time  and  in  such 
amounts  as  shall  be  proper  for  the  purpose 
of  refunding  or  paying  the  whole  or  any  part 
of  the  county's  bonded  indebtedness  existing 


at  the  time  of  the  adoption  of  the  pneaent 
Constitution,  whether  the  same  has  matured 
or  not,  without  a  special  act  of  the  Gesunal 
Assembly,  and  without  submitting  the  ques- 
tion as  to  the  creation  of  such  bonded  In- 
debtedness to  the  qualified  electors  of  said 
county.;  that  the  new  bonds  now  proposed 
to  be  issued  and  sold  by  the  county  board 
of  commissioners  for  Greenville  county  are 
for  the  purpose  of  refunding  or  paying  a 
part  of  the  bonded  indebtedness  of  said  coun- 
ty which  existed  at  the  time  of  the  adop- 
tion of  the  present  Constitution,  and  whidi 
matured  a€  the  time  hereinbefore  stated.  (4) 
That  for  the  reasons  stated  herein  the  new 
bonds  now  proposed  to  be  issued  and  aold 
by  Greenville  county  are  legal  and  valid. 

Wherefore,  defendant,  having  fully  answer- 
ed, prays  that  the  rule  to  show  cause  be  dls- 
chargedf  and  the  petition  of  plaintiff  be  dis- 
missed. 

Ck)thran,  Dean  &  Cothran,  for  petitl<mor. 
Oscar  Hodges,  for  respondent 

PER  CURIAM.  After  careful  coDsldera- 
tion  of  the  questions  presented  by  the  plead- 
ings herein,  this  court  Is  satisfied  tliat  no 
sufficient  grounds  exist  for  granting  the  In- 
junction, and  that  the  petition  should  be  dis- 
missed for  the  reasons  set  forth  in  the  re- 
turn. 

It  is  therefore  the  Judgment  of  ttila  oonrt 
that  the  petition  be  dismissed. 


(TO  S.  C.  402) 

MATHIAS  V.  LEXINGTON  OOUNTT. 

(Supreme  Court  of  South  Carolina.    Mardi  24, 
1908.) 

Health— Expense  of  Vaccination— Statu- 

TOBT      PBOVISIONS      AND      RXTLBB      ADOPTED 
ThBBETJNDEB— CONSTBUCnON. 

The  act  approved  February  22,  1905  (24 
St  at  Large,  p.  869),  relating  to  vaccination, 
provides,  inter  alia,  that  the  necessary  expense 
Of  vaccination  or  revaccination  shall  be  paid 
by  the  county  comtkiissioners  of  the  ooun^  id 
which  the  persons  treated  reside ;  that  a  bul  of 
the  services  performed,  indorsed  and  api«oved 
by  the  state  l>oard  of  health,  shall  be  prima 
facie  evidence  of  the  ezistenoe  and  valne  of 
such  ^rvices;  and  that  the  charge  for  each 
vaccination  under  the  section  shall  not  exceed  10 
cents.  The  statute  also  gives  the  state  board  of 
health  control  in  matters  of  vaccination,  with 
power  to  promulgate  rules  and  regulations.  By 
rules  80  promulgated  the  compensation  fOr  vac- 
cination was  fixed  at  10  cents,  and  the  com- 
pensation of  county  agents  at  5  cents  for  each 
person  vaccinated  by  assistants;  bnt,  if  the 
agents  did  the  vaccinating,  they  were  to  receive 
the  5  cents  as  a  remuneration  for  their  extra 
work,  in  addition  to  the  10  cents.  Heid,  that 
the  rule  is  subordinate  to  the  express  limitation 
of  the  statute,  and,  where  10  cents  per  vaccina* 
tion  has  been  paid  by  the  county,  a  claim  for  the 
additional  5  cents  as  agent's  commiauon  need 
not  be  paid  by  the  commissioners,  thoog^  ap- 

g roved  by  the  chairman  of  the  stale  board  of 
ealth. 

Appeal  from  Common  Pleas  Olrcoit  Court 
of  Lexington  County;  George  H  Prince, 
Judge. 

Claim  by  R.  SL  Mathias  against  rjftrlngton 
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county  tor  agent's  commission  for  yacdnatioii. 
From  a  Jndgm^t  of  the  circnit  court  on  ap- 
peal firom  the  county  commissioners,  the 
county  appeals.  Reversed,  and  the  judgment 
of  the  county  commissioners  aflSrmed. 

B.  li.  Asblll*  for  appellant  J.  Brooks 
Wlngard,  for  .respondent 

JONES,  J.  The  plaintiff  filed  with  the 
county  commissioners  of  Lexington  county 
for  audit  and  payment  a  claim  for  agent's 
commission  in  yaccinating  673  persons  in  said 
county  at  5  cents  per  capita,  aggregathig 
$28.66.  The  commissioners  refused  payment, 
and  plaintiff  appealed  to  the  circuit  court, 
Judge  Prince  presiding,  and  Judgment  was 
rendered  against  the  county  for  the  sum 
claimed;  and  from  this  Judgment  the  coun- 
ty appeals. 

It  is  not  disputed  that  the  county  has  al- 
ready paid  the  claim  of  Dr.  H.  O.  Bleaser 
for  163  Taccinaticms  at  10  cents  each,  $16.30, 
and  also  the  claim  of  the  plaintiff.  Dr.  Ma- 
thias,  for  420  vaccinations  at  10  cents  each, 
$42.  The  present  claim  is  for  6  cents  addi- 
tional on  each  of  said  678  vaccinations.  The 
question  is  whether  there  is  warrant  of  law 
for  this  additional  claim.  It  is  admitted  that 
the  number  of  persons  claimed  to  have  been 
vaccinated  is  correct,  and  that  the  claim  was 
duly  approved  by  the  chairman  of  the  state 
board  of  health.  The  statute  approved  Feb- 
ruary 22,  1906  (24  St  at  Large^  p.  869),  pro- 
vides, hiter  alia,  that:  "The  necessary  ex- 
pense of  such  vaccination  or  revacdnation 
shall  be  paid  by  the  county  commissioners  of 
the  county  within  which  the  persons  treated 
reside,  and  a  bill  or  certificate  of  the  serv- 
ices performed,  indorsed  and  approved  by  the 
state  board  of  health,  shall  be  prima  facie 
evidence  of  the  existence  and  value  of  such 
services.  The  state  board  of  health  shall 
at  all  times  keep  in  stock  a  supply  of  fresh 
bovine  virus  and  supply  the  same  to  cities, 
towns  and  individuals  without  cost,  and  the 
charge  for  each  vaccination  under  this  sec- 
tion shall  not  exceed  ten  cents."  The  stat- 
ute also  gives  the  state  board  of  health  con- 
trol in  matters  of  vaccination,  with  power 
to  promulgate  rules  and  regulations.  Among 
these  rules  is  the  following:  "^he  compen- 
sation for  vaccination  will  be  ten  (10)  cents 
for  each  person  vaccinated  or  revacchiated. 
The  compensation  of  county  agents  will  be 
50  per  cent  of  this  amount  paid  tor  vaccina- 
tion, or  6  cents  for  each  person  vaccinated 
by  the  vaccinating  assistants.  But  if  the 
agents  vaccinate  they  receive  the  10  cents  per 
capita,  plus  the  6  cents  above  referred  to  as 
a  remuneration  for  their  extra  work,  the 
10  cents  to  be  collected  from  all  parties  who 
are  able  to  pay.  For  those  vaccinated  whp 
are  unable  to  pay  the  county  commissioners 
will  pay,  as  also  the  agent's  special  commis- 
sion of  6  cents,  all  of  which  must  be  re- 
ported as  al)ove  stated  to  this  office  for  in- 
dorsement"    This   rule^  however,  must  be 


held  subordinate  to  the  express  limitation 
of  the  statute  that  the  charge  against  the 
county  shall  not  exceed  10  cents  for  each 
vaccination.  That  sum  having  been  already 
paid  by  the  county,  the  commissioners  were 
not  required  to  pay  the  additional  claim. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  Judgment  of  the  county 
commissioners  of  Lexington  county  Is  affirm- 
ed. 


C79  S.  C.  438) 
WRIGHT  V.  WILLOUGHBY  et  aL 

(Supreme  C!oort  of  South  Carolina.    March  28, 
1908.)      > 

1.  Pasties  —  Defbots  —  Nonjoindsb  —  Mis- 

JOINnEB-OBJECnONS. 

A  demurrer  for  defect  of  parties  will  be 
sustained  only  when  there  is  a  deficiency  of 
necessary  parties;  and,  where  one  in  his  ca- 
pacity as  a  trustee  is  not  a  proper  party  to  an 
action  against  him  in  his  individual  capacity, 
his  remedy  Is  to  demur  on  the  crouDd  that  no 
cause  of  action  is  stated  against  him  as  trustee. 

2.  Appeal  —  Habmless    Ebbob  —  Bbbonedub 
Rulings  on  Dehubbebs. 

Where,  in  an  action  against  one  In  his 
individual  capacity  and  in  his  capacity  as  trus- 
tee, the  court  amended,  without  objection  from 
plaintiff,  the  verdict  rendered,  so  that  the  dam- 
ages stood  against  defendant  as  an  individual, 
and  not  as  trustee,  the  error  in  overruling  a  de- 
murrer to  the  complaint,  on  the  ground  that  de- 
fendant was  improperly  Joined  in  his  individual 
and  trust  capacity  was  not  prejudicial; 
8.  PLEAniNG— Causes  op  Action. 

Each  cause  of  action  set  forth  in  a  com- 
plaint must  stand  or  fall  on  its  own  aUega- 
tions  without  reference  to  the  allegations  found 
in  the  statement  of  another  cause  of  action. 

[Ed.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.  39,  Pleading,  J  lia] 

4.  Action— Cause  of  Action  —  Statement — 
Single  Cause  op  Action. 

A  complaint  which  alleges  as  a  first  cause 
of  action  plaintiff's  title  to  a  tract  of  land  and 
his  right  to  recover  possession  from  defendants, 
and  which  alleges  as  a  second  cause  of  action 
that  while  plaintiff  was  in  the  peaceable  posses- 
sion thereof  defendants,  with  show  of  force,  en- 
tered on  the  tract  in  the  nighttime,  and  ma- 
liciously tore  down  the  fence  Uiereon,  and  plow- 
ed plaintiff's  oats,  etc.,  states  but  one  cause  of 
action,  though  in  form  it  alleges  two,  since  it 
alleges  only  one  primary  riffht  of  plaintiff,  and 
only  one  primary  wrong  of  defendants. 

5.  BouNDABiEs  —  Construction   op   Deed  — 
Railboad  Right  of  Way. 

A  grantor  owning  the  fee  in  a  strip  65  feet 
wide,  held  by  a  railroad  as  its  right  of  way, 
conveyed  land  by  deed  calling  for  a  boundary 
on  the  "east  by**  the  railroad.  The  north,  south, 
and  west  boundaries  were  given  as  lands  of  dif- 
ferent parties.  HeM^  that  the  grantor  conveyed 
his  right  to  the  railroad  right  of  way. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Boundaries,  $  134.] 

6.  Same  —  Ascebtainment  ~  Agbeement  of 
Pabties— Evidence— Admissibilitt. 

On  the  issue  of  the  location  of  disputed 
boundary  lines  in  deeds,  evidence  of  the  location 
of  lines  by  surveyors  under  agreement  of  the 
parties  is  competent  to  show  settlement  of  a  dis- 
pute about  a  line  by  the  adoption  of  an  agreed 
line  different  from  that  which  either  party 
could  insist  on  under  his  deed,  but  no  construc- 
tion put  on  the  deeds  by  one  party  alone,  not 
assented  to  nor  acquiesced  in  by  the  other  party 
concerned,  can  avail  against  the  Utter. 
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7.  Advbbse  Possession  —  Evidence  —  Ques- 
tions FOB  Jury. 

Where,  in  an  action  for  the  possession  of 
real  estate,  there  was  jevidence  in  support  of  de- 
fendants* claim  of  adverse  possession,  and  evi- 
dence that  the  possession  did  not  extend  to  the 
land  in  controversy,  the  court  properly  submit- 
ted the  issue  of  adverse  possession  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  §§  691-701.] 

8.  Trespass— What  Constitutes. 

Where  one  is  in  possession  of  property 
which  another  claims,  the  latter  may  obtain  pos- 
session, if  he  can,  in  a  quiet  and  peaceable  man- 
ner, but,  if  he  cannot  do  so  without  committing 
a  breach  of  the  peace,  he  must  not  undertake  it^ 
but  must  bring  his  complaint  to  the  courts. 

9.  Appeal  —  Discretion  of  Trial  Court  — 
Conditional  Order  for  New  Trial— Re- 
view. 

The  Supreme  Court  can  question  the  exer- 
cise of  the  power  of  the  trial  court  to  order  a 
new  trial,  unless  the  successful  partv  will  remit 
a  part  of  the  verdict,  only  when  it  is  shown 
that  the  trial  court's  discretion  did  not  rest  on 
substantial  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3860-3876.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Florence  County;    J.  C.  Klugh,  Judge. 

Action  by  Winslow  Wright  against  T.  O. 
WiUoughby  and  others.  EYom  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

W.  F.  Clayton  and  S.  W.  Q.  Shipp,  for  ap- 
pellants. W.  L.  Bass  and  Jas.  M.  Johnson,  for 
respondent. 

WOOI>S,  J.  In  this  suit  plaintiff  alleges 
as  a  first  cause  of  action  title  to  the  tract 
of  land  described  in  the  complaint  and  his 
right  to  recover  possession  from  the  defend- 
ants, and  as  a  second  cause  of  action  that  "on 
or  about  the  22d  day  of  February,  1904, 
while  he  was  in  the  quiet  and  peaceable  pos- 
session of  said  piece  or  parcel  of  land,  hav- 
ing the  same  inclosed  by  a  substantial  plank 
fence,  the  defendants,  in  a  high-handed  man- 
ner, and  with  a  great  show  of  force,  and  with 
a  multitude  of  people  acting  as  their  agents, 
the  defendant  T.  C.  WiUoughby  also  claiming 
to  be  acting  as  trustee  under  an  alleged  deed 
from  his  wife,  Ella  F.  WiUoughby,  to  him, 
which  is  recorded  In  the  office  of  the  clerk  of 
said  county,  entered  on  said  strip  of  land  in 
the  nighttime,  and  wantonly,  maliciously,  and 
unlawfully  tore  down  said  fence,  and  plowed 
up  plaintlfTs  oats,  which  were  planted  on 
said  strip  of  land,  to  plaintiff*8  damages  $5,- 
000."  The  defendants  first  demurred  to  both 
causes  of  action  on  this  ground:  "That  the 
complaint  shows  upon  Its  face  that  the  de- 
fendant T.  C.  WiUoughby  is  both  personally 
held  liable  and  also  as  trustee  in  the  same 
cause  of  action,  and  as  such  is  improperly 
joined  and  mlsjoined  both  in  his  individual 
and  trust  capacity  with  the  other  defendants 
and  with  himself."  Judge  Klugh  was  clearly 
right  In  overruling  this  demurrer.  Assuming 
that  T.  C.  WiUoughby,  in  his  capacity  as 
trustee,  was  not  a  proper  party  to  the  action 
under  the  allegations  of  the  complaint  his 
remedy  was  to  demur  on  the  ground  that 


no  cause  of  action  was  stated  against  him  as 
trustee.  A  demurrer  for  defect  of  parties 
will  be  sustained  only  where  there  is  a  de- 
ficiency of  parties  necessary  to  the  determina- 
tion of  the  actioiif  not  where  there  is  a  mis- 
Joinder.  Lowry  ▼.  Jackson,  27  S.  C.  321,  3 
S.  B.  473.  But,  even  if  the  law  were  differ- 
ent, the  defendants  suffered  no  detriment,  be- 
cause, after  the  verdict  was  rendered,  the 
circuit  court  had  it  amended  without  objec- 
tion from  the  plaintiff,  so  that  as  to  the  dam- 
ages It  stood  against  T.  O.  WiUoughby  as  an 
individual,  not  as  trustea  At  the  trial  the 
defendants  submitted  another  demurrer  to 
the  second  alleged  cause  of  action  on  the 
ground  that  the  statement  of  that  cause  of 
action  is  totally  defective  in  that  (1)  it  con- 
tains no  description  or  identification  of  the 
land  alleged  to  have  been  trespassed  on ;  and 
(2)  it  does  not  appear  therefrom  that  defend- 
ants are  residents  of  Williamsburg  county, 
or  that  the  land  is  situated  in  that  county. 

If  the  complaint  really  set  up  two  inde- 
pendent causes  of  action,  the  position  taken 
In  the  demurrer  would  be  unassailable;  for 
no  principle  of  pleading  is  better  settled  than 
that  each  cause  of  action  must  stand  or  fall 
on  its  own  allegations,  without  reference  to 
the  allegations  to  be  found  in  the  statement 
of  another  cause  of  action.  Hammond  ▼. 
Railroad  Co.,  15  S.  C  27 ;  Latimer  v.  Sulli- 
van, 30  S.  C.  Ill,  8  S.  B.  639;  Iseman  v. 
McMillan,  86  S.  C.  27,  15  S.  E.  336;  Threatt 
V.  Mining  Co.,  49  S.  C.  95,  26  S.  B.  970;  Bar- 
man V.  Harman,  54  S.  C.  100,  31  8.  E.  881 ; 
Hlckson  V.  Barly,  62  8.  C.  42,  39  8.  B.  782. 
In  this  case  there  is  nothing  whatever  to 
Identify  the  land  without  reference  to  the 
statement  of  the  first  alleged  cause  of  action. 
But,  while  the  complaint  contains  In  form 
two  causes  of  action,  in  reality  only  one  Is 
stated.  Taking  the  complaint  as  true,  on- 
ly one  primary  right  of  the  plaintiff  is  al- 
leged, namely,  the  right  of  undisturbed  pos- 
session growing  out  of  ownership  of  the  land. 
Only  one  primary  wrong  of  defendants  is  al- 
leged, namely,  the  deprivation  of  the  plain- 
tiff of  the  right  of  possession.  The  right  of 
the  plaintiff  to  have  damages  for  the  fraudu- 
lent and  violent  Invasion  of  his  primary  right 
of  possession  is  a  subordinate  right  included 
In  the  primary  right  of  possession.  The  one 
primary  wrong  of  the  defendants  was  their 
deprivation  of  the  plaintiff  of  his  rightful 
possession.  The  alleged  violent  and  mall- 
clous  breaking  of  the  plaintiff's  fence  and 
seizure  of  possession  from  plaintiff  were  only 
methods  employed  in  accomplishing  the  pri- 
mary wrong,  and  are  Included  In  it.  Only 
one  primary  right  and  its  invasion  being  stat- 
ed in  the  complaint,  the  complaint  contains 
only  one  cause  of  action.  For  this  reason 
there  was  no  foundation  for  the  demurrer. 
Du  Rose  V.  Kell,  72  S.  C.  208,  61  8.  E.  692; 
Pomeroy's  Code  Remedies,  §  455. 

The  plaintiff  and  defendants  claimed  from 
a  common  source,  both  having  derived  titl^ 
from  M   M.  Braveboy.    The  defendants  had 
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the  older  deeds,  but  the  plaintiff  undertook 
to  show  their  deed  from  Braveboy  did  not 
embrace  the  land  in  dispute.  The  defendants 
also  set  up  adverse  possession  and  the  stat- 
ute of  limitation.  The  main  deed  to  defend- 
ants called  for  a  boundary  on  the  "east  by 
N.  E.  R.  R.  Co.  of  S.  C."  If  this  be  construed 
to  mean  the  line  of  the  railroad  right  of  way, 
then  the  deed  under  which  the  defendants 
claimed  embraced  the  land  In  dispute.  But 
we  think  the  circuit  Judge  was  right  in  in- 
structing the  jury  that  the  words  used  meant 
*the  railroad  itself,  and  not  any  lands  or  right 
of  way  of  the  railroad  company.  That  this 
was  the  true  meaning  was  made  more  obvi- 
ons  when  it  is  observed  the  north,  south,  and 
west  boundaries  are  all  given  as  "lands"  of 
different  parties,  while  the  boundary  on  the 
east  is  not  the  lands  nor  right  of  way  of  the 
railroad  company,  but  the  railroad  itself.  Be- 
sides, it  seems  not  disputed  that  Braveboy, 
the  grantor,  owned  the  fee  in  the  strip  of 
land  65  feet  wide  held  by  the  railroad  as  a 
right  of  way,  and  the  presumption  is  that  he 
intended  to  convey  and  not  retain  the  narrow 
strip  of  65  feet  west  of  the  railroad  track, 
which  would  be  of  little,  if  any,  use  to  him. 
Church  V.  Stiles,  59  Vt  642,  10  Atl.  674. 
While  this  was  the  true  construction  of  the 
deed,  the  evidence  as  to  location  of  lines  by 
the  surveyors,  under  any  agreement  or  un- 
derstanding of  the  parties,  was  competent 
to  show  settlement  of  any  dispute  about  the 
line  by  the  adoption  of  an  agreed  line  dif- 
ferent from  that  which  we  have  shown  Brave- 
boy  or  the  other  plaintiff  was  entitled  to  in- 
sist on  under  the  terms  of  the  deed.  But  it 
was  the  duty  of  the  circuit  judge  to  construe 
the  deed  as  written,  and  no  construction  put 
upon  It  by  defendants  or  their  grantors  alone, 
not  assented  to  nor  acquiesced  in  by  the  oth- 
er parties  concerned,  could  avail  against  the 
plaintiff.  Coates  &  Go.  v.  Early,  46  S.  C. 
220,  24  S.  E.  305.  Whether  there  was  ever 
such  agreed  line  was  a  question  of  fact, 
which  was  decided  by  the  verdict  adversely 
to  the  defendants. 

There  was  evidence  tending  to  support  de- 
fendants' claim  of  adverse  possession  in  Ella 
F.  Willougtiby,  but  there  was  also  evidence 
from  Braveboy,  her  grantor,  tending  to  show 
the  possession  of  Ella  F.  Willoughby  did  not 
extend  to  the  land  covered  by  the  plaintiff's 
recovery.  The  circuit  judge,  therefore,  was 
not  In  error  In  leaving  the  jury  to  decide 
this  issue,  and  the  issue  made  as  to  the  stat- 
ute of  limitations.  By  their  verdict  finding 
the  plaintiff  to  be  entitled  to  recover  posses- 
sion of  the  land  the  jury  decided  the  de- 
fendants were  trespassers  on  the  land  when 
they  undertook  to  cultivate  it.  If,  at  the 
time  the  plaintiff  built  his  fence,  the  de- 
fendants were  not  In  actual  possession  of 
the  land,  but  had  merely  made  a  wrongful 
entry  and  begun  to  plow  up  plaintiff's  land, 
then  It  would  necessarily  follow  there  was  no 
justification  for  T.  C.  Willoughby  and  J.  N. 
Willoughby  to  enter  and  with  force  tear  down 


the  fence,  and  they  would  be  liable  to  the 
plaintiff  for  damages.  It  follows  that  this 
instruction  given  by  the  circuit  judge  was  a 
correct  statement  of  the  law:  "It  Is  agreed 
by  the  plaintiff  that  none  of  the  defendants 
are  liable  for  that  alleged  trespass,  except 
the  defendants  T.  C.  Willoughby  and  J.  N. 
Willoughby,  and  it  is  for  you  to  say  whether 
they  are  liable.  Where  one  is  In  possession 
of  property  which  another  claims,  if  he  can 
get  possession  In  a  quiet  and  peaceable  man- 
ner, and  without  committing  a  breach  of  the 
peace,  he  has  the  right  to  do  so;  but  if  he 
cannot  do  so  without  committing  a  breach 
of  the  peace,  or  by  the  exercise  of  force  and 
arms,  he  must  not  undertake  to  do  so,  but 
must  bring  his  complaint  to  the  courts  for  ad- 
judication. If  the  plaintiff  was  in  peaceable 
possession  of  the  lands  in  dispute,  and  the 
defendants  T.  C.  Willoughby  and  J.  N.  Wil- 
loughby went  there,  and  by  force  and  arms, 
and  In  a  high-handed  way,  entered  upon  it 
and  destroyed  his  fence  and  his  crop  of  oats 
planted  In  it,  as  alleged,  then  they  violated 
the  law,  and  It  Is  for  you  to  say  how  much 
you  will  make  them  pay  as  punishment  for 
such  high-handed  and  lawless  conduct.  But 
If  they,  without  violence,  or  such  show  of 
violence  as  to  create  terror  In  the  minds  of 
the  party  In  possession,  went  and  quietly 
and  peaceably,  and  without  committing  a 
breach  of  the  peace,  took  possession,  they  had 
the  right,  as  I  have  told  you,  to  do  so,  and 
would  not  be  liable  to  respond  In  damages 
for  doing  so." 

After  hearing  argument  on  motion  for  a 
new  trial,  the  circuit  judge  ordered  a  new 
trial,  unless  the  plaintiff  would  remit  $500 
of  the  verdict  of  $1,000  damages,  add  also  re- 
lease a  certain  portion  or  strip  of  the  land, 
holding  the  evidence  Insufficient  to  establish 
plaintiff's  claim  to  It  In  making  this  order. 
Instead  of  an  unconditional  order  for  a  new 
trial,  the  circuit  judge  cficerdsed  a  discretion 
which  this  court  can  question  only  when  It 
Is  shown  to  rest  on  no  substantial  ground. 
Upon  careful  consideration  of  the  entire  tes- 
timony, we  think  the  circuit  Judge  exercised 
a  wise  discretion  in  granting  a  new  trial  nisi. 

The  judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  436) 
JORDAN   T.   CITY    OF   GREENVILLE. 

(Supreme  Court  of  South  Carolina.    March  27, 
1908.) 

1.  Municipal  Cobpobations— Fiscal  Man- 
agement —  Bonds  —  Pubposb  of  Issue  — 
**c0bp0bate  pubpose." 

The  issue  of  bonds  by  a  city  for' the  pur- 

gose  of  purchasing  grounds  and  erecting  school 
uildings  thereon  is  a  "corporate  purpose," 
within  Const  1868,  art.  9,  §  8,  providing  that 
cities,  etc.,  may  be  vested  with  power  to  assesa 
and  collect  taxes  for  corporate  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  TOl  2,  pp.  1606-1607;  toL  S,  p. 
7619.) 
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2.  Samb— Submission  of  Question  of  Issub 
TO  P0PUI.AB  Vote, 

Const.  18d5,  art.  8,  S  7,  provides  that  noth- 
ing therein  contained  shall  prevent  the  Issuing 
of  bonds  to  an  amount  sufficient  to  refund  any 
bonded  indebtedness  existing  at  the  time  of  the 
adoption  of  the  Constitution.  Civ.  Code  1002,  S 
2015,  provides  that  any  city,  etc.,  may  issue 
bonds  for  the  purpose  of  refunding  or  paying 
the  whole  or  any  part  of  its  bonded  indebtedness 
existing  at  the  time  of  the  adoption  of  the  Con- 
stitution, whether  matured  or  not  Held^  that 
a  city  may  issue  bonds  to  refund  a  bonded  in- 
debtedness existing  at  the  adoption  of  the  Con- 
stitution of  1895  without  submitting  the  ques- 
tion to  a  popular  vote. 
&  Injunction— AoTioNS— Pleading. 

In  an  original  suit  in  the  Supreme  Court 
to  enjoin  the  issue  of  municipal  bonds  an  alle- 
gation that  the  issue  is  not  authorized  bv  the 
Constitution  and  laws  of  South  Carolina,  is  de- 
fective in  failing  to  specify  in  what  particular 
'  the  issue  is  not  authorized. 

Petition  by  John  M.  Jordan  against  the 
city  of  Greenville  to  enjoin  the  issuance  of 
certain  bonds.    Petition  dismissed. 

The  following  is  a  copy  of  the  petition: 

**The  petition  of  John  M.  Jordan  respectful- 
ly shows  to' the  conrt: 

*'(!)  That  he  is  a  resident  and  taxpayer  of 
the  city  of  Greenville,  a  municipal  corpora- 
tion duly  chartered  by  and  under  the  laws 
of  the  state  of  South  Carolina. 

"(2)  That  on  the  Ist  day  of  February,  1888, 
the  city  of  Greenville  issued  18  bonds,  In  the 
sum  of  $1,000  each,  for  the  purpose  of  pur- 
chasing, erecting,  repairing,  and  furnishing 
school  buildings  for  the  free  public  schools 
of  the  city  of  Greenville,  and  to  provide  for 
the  interest  accruing  thereon,  which  bonds 
ran  from  20  years  from  date,  and  were  is- 
sued under  authority  of  the  act  of  the  Legis- 
lature approved  December  19,  1887.  See  19 
St.  at  Large,  p.  1028. 

"(3)  The  said  bonds  were  sold  to  bona  fide 
purchasers  for  value,  and  the  interest  on 
the  said  bonds  was  met  promptly,  as  provided 
for,  and  the  said  bonds  matured  on  the  1st 
day  of  February,  1908,  and*  no  part  of  the 
principal  has  been  paid.  That  in  order  to 
refund  the  said  indebtedness  the  city  council 
of  Greenville  passed  a  resolution  to  issue 
refunding  bonds  in  a  similar  amount,  with 
interest  at  6  per  cent  per  annum,  payable 
semiannually,  the  principal  to  mature  20 
years  from  date;  and  petitioner  is  informed 
and  believes  that  the  said  bonds  have  been 
advertised  for  sale,  and  bids  made  therefor, 
which  bids  have  been  accepted,  and  the  dty 
council  is  engaged  in  the  work  of  preparing 
the  said  bonds  for  sale.*' 

"(6)  Petitioner  alleges  that  the  said  bonds 
thus  offered  for  sale  will  not  constitute  a 
valid  and  legal  Indebtedness  against  the  said 
municipality,  and  that  the  said  municipality 
should  be  restrained  from  issuing  the  said 
bonds;  that  a  great  irreparable  injury  will 
be  done  petitioner  and  other  citizens  and 
taxpayers  of  Greenville  if  the  said  bonds  are 
Issued,  and  an  adequate  remedy  at  law  does 
aot  exist  to  protect  the  taxpayers  in  case 
the  bonds  are  issued,  since  a  multiplicity  of 


suits  will  be  necessary,  and  the  said  bonda 
will  perhaps  go  into  the  hands  of  partiei 
who  claim  to  be  innocent  persons,  for  vatni 
and  without  notice;  and  that  the  said  mu- 
nicipal authorities  have  no  legal  author- 
ity to  Issue  the  said  bonds  for  the  following 
reasons:  (a)  The  original  issue  was  Invalid 
for  the  reason  that  the  purchase  of  grounds 
and  the  building  of  schoolhouses  Is  not  • 
'corporate  purpose'  within  the  provision  of 
the  Constitution  of  1868,  aft  9^  8  &  (b)  Un- 
der the  Constitution  of  1895,  art  8,  I  7, 
the  bonded  Indebtedness  cannot  be  created' 
except  by  vote  of  a  majority  of  the  electors 
in  the  said  city,  as  therein  provided,  (c) 
That  the  said  issue  is  not  authorized  1^  the 
said  Constitution  or  the  laws  of  South  Oaro- 
lina. 

"Wherefbre  petitioner  prays  that  tlie  said 
city  of  Greenville  may  be  restrained  from  Is- 
suhig  the  said  bonds,  and  for  such  other  and 
further  relief  as  may  be  proper,  and  your 
petitioner  will  ever  pray,  etc 

''John  M.  Jordan,    Petitioner.*' 

The  following  Is  a  copy  of  the  return: 

"The  return  of  the  dty  councU  of  GrBsn- 
ville  respectfully  shows: 

**(L)  It  admits  as  true  the  facts  contained 
In  the  petition  as  to  the  Issue  of  the  bonds 
February  1,  1888,  and  the  fact  that  the  said 
bonds  are  now  due,  and  that  they  contem- 
plate issuing  $18,000  worth  of  bonds  for  the 
purpose  of  refunding  the  said  indebtedness, 
and  allege  that  they  hkve  authority  so  to  do 
under  1  Code  Laws  1902,  S  2015.  The  re- 
spondent further  alleges  that  the  original 
issue  was  legal  and  for  a  corporate  purpose^ 
and  that  they  have  the  authority  under  the 
Constitution  and  laws  of  South  Carolina, 
without  submitting  the  matter  to  the  vote 
of  the  people,  to  issue  bonds  to  refund  those 
outstanding. 

"Wherefore  It  prays  that  the  petition  be 
dismhssed,  with  costs. 

"O.  H.  Mahon,    Bfayor.'' 


Wilton   H.    Earle,   for  petitioner. 
McCullough,  for  respondent 


J.    A. 


GARY,  A.  J.  This  Is  an  application  to  the 
court,  in  the  exercise  of  its  original  Juris- 
diction, for  an  order  enjoining  the  city  of 
Greenville  from  issuing  bonds  sufficient  to 
refund  certain  bonded  indebtedness  existing 
at  the  time  the  Constitution  of  1895  was 
adopted.  The  original  indebtedness  amount- 
ed to  $18,000. 

The  first  grotmd  upon  which  the  petitioner 
prays  for  the  injunction  is  that  "the  original 
issue  was  invalid,  for  the  reason  that  the 
purchase  of  grounds  and  the  building  of 
schoolhouses  is  not  a  'corporate  purpose,' 
within  the  provision  of  the  Constitution  of 
1868,  art  9,  §  a*'  The  case  of  Allen  v.  Adams, 
66  S.  C.  844,  44  S.  B.  938,  shows  that  this 
ground  is  untenable.  See,  also.  State  ▼ 
Brock,  66  S.  C.  857,  44  S.  B.  931. 

The  next  ground  upon  which  the  petitioner 
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relies  Is  that  "under  the  Constitution  of  1895, 
art.  8,  f  7,  the  bonded  indebtedness  cannot 
be  created,  except  by  vote  of  a  majority  of 
the  electors  In  the  said  city,  as  therein  pro- 
vided." In  article  8,  f  7,  of  the  Constitution, 
Is  the  following  provision:  "Nothing  herein 
contained  shall  prevent  the  issuing  of  bonds 
to  an  amount,  sufQcient  to  refund  bonded  in- 
debtedness, existing  at  the  time  of  the  adop- 
tion of  this  Constitution."  Section  2015  of 
the  Code  of  Laws  (Civ.  Code  1902)  contains 
this  provision:  "Any  city,  town,  township,  or 
other  municipal  corporation,  for  the  purpose 
of  refunding  or  paying  the  whole  or  any 
part  Of  its  bonded  Indebtedness,  existing  at 
the  time  of  the  adoption  of  the  present  Con- 
stitution, whether  the  same  has  matured  or 
not,  and  any  unpaid  interest  thereon,  shall 
be,  and  Is  hereby,  authorized  and  empowered 
to  issue  its  negotiable  coupon  bonds  from 
time  to  time,  and  in  such  amounts  as  shall 
be  proper,  and  to  use  and  dispose  of  the 
same,  either  by  sale  or  exchange,  for  the 
purposes  aforesaid."  The  case  of  McCreight 
▼.  Camden,  49  S.  C  78,  26  S.  E.  984,  in  which 
the  foregoing  provision  of  the  Constitution 
was  construed,  decides  that  a  city  may  issue 
bonds  to  refund  outstanding  maturhig  bonds, 
without  submitting  the  question  to  the  quali- 
fied electors  of  the  municipality,  when  bo  au- 
thorized by  its  charter.  This  ground  cannot 
be  sustained. 

The  last  ground  urged  by  the  petitioner  is 
"that  the  said  issue  is  not  authorized  by  the 
said  Constitution  or  the  laws  of  South  Caro- 
lina." The  petitioner  in  this  ground  has 
failed  to  specify  in  what  particulars  the 
issue  of  the  bonds  is  not  authorized. 

It  is  the  judgment  of  the  court  that  the 
petition  be  dismissed. 

(147  N.  C.  201) 

RACKLBT  et  al.  v.  ROBERTS. 

(Supreme  Court  of  North  Carolina.    March  25, 
1908.) 

1.  EjXECutobs  and  Administbatobs  ~  SaIJ£S 
Undeb  Obdeb  of  Court— SErriNQ  Aside. 

A  special  proceeding  for  the  sale  of  land  by 
an  administratrix  cannot  be  attacked  collateral- 
ly, on  the  ground  that  process  was  not  served  on 
the  attaclEmg  party,  since  failure  to  make  such 
service  is  merelv  an  irregularity,  the  proper 
remedy  for  which  is  a  motion  to  set  aside  the 
Judgment ;  the  attacking  party,  though  a  minor, 
having  appeared  by  counsel  and  a  guardian  ad 
litem,  who  defended  in  her  belialf. 

2.  JuDiciAii  g^i^BS— Rights  op  Pubchaseb. 

When  there  is  a  purchase  under  an  order 
•r  Judgment,  the  purchaser  need  only  inquire  if, 
upon  the  face  of  the  record,  the  court  apparent- 
ly has  jurisdiction  of  the  parties  and  the  sub- 
ject-matter in  order  to  be  protected,  provided  he 
buys  in  good  faith,  and  without  notice  of  any 
actual  defect. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Biggs,  Judge. 

Action  by  Kate  Rackley  and  others  ag^^inst 
F.  M.  Roberts.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Judgment  set  aside, 
and  new  trial  ordered. 

This  action  was  brought  by  the  plaintiffs  to 
recover  a  one-seventh  interest  in  the  land  de- 


scribed in  the  complaint  The  tract  of  land 
originally  belonged  to  Daniel  Glisson,  who 
died  in  April,  1880,  leaving  a  will,  in  which  a 
one-seventh  Interest  in  the  said  land  was  de- 
vised to  the'  feme  plaintiff.  Mary  Glisson, 
the  widow  of  Daniel  Glisson,  qualified  as  his 
administratrix  with  the  will  annexed,  and 
on  November  2,  1881,  instituted  proceedings 
against  the  heirs  and  devisees  of  the  testator 
for  the  sale  of  his  lands  for  assets.  Some  of 
the  defendants  were  personally  served  with 
process.  It  does  not  appear,  except  inferen- 
tlally,  that  the  plaintiff,  who  was  Catherine 
Glisson,  now  Catherine  Rackley,  was  per- 
sonally served,  but  John  L.  Tew  was  ap- 
pohited  guardian  ad  litem  of  the  said  Cath- 
erine Glisson  and  other  Infants,  and  a  sum- 
mons was  duly  served  upon  him.  In  her 
petition  the  administratrix  prayed  that  a 
summons  with  a  copy  of  the  petition  be  Issued 
to  each  of  the  defendants. 

An  answer  was  filed  as  follows:  "Mary 
Glisson,  Adm*z  of  Daniel  Glisson,  plaintiff, 
T.  H.  J.  Glisson  and  others,  defendants.  John 
L.  Tew,  guardian  ad  litem  for  Robert  Ann 
Glisson  and  others,  answering  the  complaint, 
says:  (1)  That  according  to  their  best  in- 
formation and  belief  the  first  allegation  la 
not  true,  etc.  (2)  They  deny  the  second  al- 
legation, etc.  Whereupon  the  defendants  pray 
that  the  proceeding  be  transferred  to  the 
superior  court  at  term,  in  order  that  the  Is- 
sues of  fact  may  be  investigated,  and  that 
they  may  obtain  such  other  and  further  re- 
lief as  may  seem  Just  and  according  to  law. 
[Name  of  Attorney],  Attorney  for  Defendants 
Above  Mentioned." 

The  answer  avers  fraud  and  collusion,  and 
resists  a  sale  upon  the  ground  that  it  is  not 
necessary.  It  is  then  stated  in  the  record 
that  "by  consent  of  all  parties"  a  reference 
was  ordered  to  B.  Wltherlngton  to  take  and 
state  an  account  of  the  debts  of  Daniel  Glis- 
son, deceased,  and  then  to  ascertain  the  value 
of  the  personal  property  and  report  to  the 
court.  The  referee  filed  his  report,  and  upon 
it  and  the  pleadings  the  clerk  ordered  that 
a  sale  of  the  land  be  made  by  the  adminis- 
tratrix. At  the  sale  F.  M.  Roberts,  wife  of 
J.  B.  Roberts,  purchased  the  land  for  the  sum 
of  $1,450,  and  a  deed  was  executed  by  the  ad- 
ministratrix to  her  February  16,  1883.  It 
was  admitted  that  the  purchaser  has  ever 
since  been  in  possession  of  the  land,  receiving 
the  rents  and  profits,  except  the  part  covered 
by  the  dower,  and  she  has  been  in  x>ossession 
of  that  part  since  1890.  The  defendants  moved 
.to  nonsuit  the  plaintiffs.  The  motion  was  over- 
ruled, and  the  defendants  excepted.  The  issues 
with  the  answers  thereto  were  as  follows: 

"(1)  Was  the,  plaintiff,  Mrs.  Kate  Rackley, 
served  with  summons  in  the  proceeding  to 
sell  the  lands  of  Daniel  Glisson  for  assets? 
Answer:    No. 

"(2)  When  was  the  plaintiff  Mrs.  Kate 
Rackley  born?    Answer:    May,  1862. 

**(3)  Was  the  plaintiff  married  before  the 
above  proceeding  was  commenced?  Answer: 
Yes. 
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"(4)  Is  the  plalntlfiP  the  owner  of  the  lands 
described  In  the  complaint,  or  any  part  there- 
of, or  interest  therein?  Answer:  Yes;  un- 
divided one-seventh  interest,  subject  to  the 
defendant's  interest  he)retof ore  .adjusted. 

"(5)  Does  the  defendant  wrongfully  with- 
hold the  possession  of  said  lands  or  any  part 
thereof  from  the  plaintiff,  and,  if  so,  what 
part  or  Interest?  Answer:  Yes;  one-seventh 
undivided  interest,  subject  to  defendant's 
equity  to  be  hereafter  adjusted. 

"(6)  What  is  the  annual  rental  value  of 
said  lands  described  in  the  complaint?  An- 
swer:   $125." 

It  was  agreed  that  the  court  should  answer 
the  fourth  and  fifth  issues,  as  matter  of  law, 
according  to  the  finding  of  the  jury  upon  the 
other  issuetf!  The  defendant's  counsel  request- 
ed the  court  to  give  several  instructions  to  the 
jury,  but  it  is  not  necessary,  in  the  view  taken 
.  by  the  court  of  the  case,  to  set  out  the  prayers 
or  the  instructions  given  by  the  court.  From 
the  judgment  the  defendant  appealed. 

Stevens,  Beasley  &  Weeks,  for  appellant 
Kerr  &  Gavin,  for  appellees, 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  question  presented  in  the  record 
Is  whether  the  validity  of  the  special  pro- 
ceeding for  the  sale  of  the  land  can  be  attack- 
ed collaterally  in  a  separate  suit  like  this, 
where  the  ground  of  the  attack  is  that  pro- 
cess was  not  served  upon  the  feme  plaintiff, 
who  was  a  defendant  in  that  proceeding  and 
at  the  time  a  minor,  and  in  whose  behalf  a 
guardian  ad  litem  was  regularly  appointed 
and  answered.  It  is  true  the  plaintiff  al- 
leges that  the  judgment  in  the  special  pro- 
ceeding was  obtained  by  fraud  and  collu- 
sion, \)VLt  there  does  not  seem  to  be  any  evi- 
dence of  it,  and  no  issue  was  submitted  upon 
that  allegation.  So  far  as  appears  or  is 
found  by  the  jury,  the  defendant,  F.  M. 
Roberts,  purchased  for  value,  and  without 
notice  of  any  irregularity  in  the  proceeding. 
The  jury  by  their  verdict  simply  find  that 
there  was  in  fact  no  service  of  a  summons 
upon  the  plaintiff  Mrs.  Kate  Rackley;  that 
she  was  at  the  time  a  minor,  and  was  married 
before  the  proceeding  was  commenced;  and 
that  the  annual  rental  value  of  the  land  is 
$125.  Upon  these  findings  the  court  was  of 
the  opinion,  as  matter  of  law,  that  the  plain- 
tiff Ifi  the  owner  of  a  one-seventh  interest  In 
the  land,  and  that  the  defendant  wrongfully 
withholds  the  same  from  her,  and  directed 
the  other  two  issues  to  be  answered  accord- 
ingly, the  parties  having  agreed  that  he  might 
answer  them  as  he  should  rule  upon  the  law. 
He  thereupon  adjudged  that  the  plaintiff 
was  entitled  to  recover  the  said  one-seventh 
Interest  We  do  not  think  the  special  pro- 
ceeding could  be  assailed  by  an  independent 
action  for  mere  irregularity.  The  plaintiff 
should  have  proceeded  by  motion  in  the  cause 
to  set  aside  the  judgment  as  to  her.  Grant 
V.  Harrell,  109  N.  C.  78,  13  S.  E.  718 ;  Carter 
V.  Rountree,  109  N.  C.  29,  13  S.  E.  716.  Be- 
fore the  adoption  of  the  reformed  procedure 


in  1868  a  judgment  in  a  proceeding  to  sell 
land  for  assets  would  not  be  set  aside  open 
the  application  of  a  minor  who  had  not  been 
served  with  process,  provided  a  guardian  ad 
litem  to  defend  his  interests  had  been  dnly 
appointed,  and  there  had  been  a  real  and 
bona  fide  defense  in  his  behalf.  Hare  v. 
Hollomon,  94  N.  C.  14,  citing  Matthews  v. 
Joyce,  85  N.  C.  258,  and  other  cases.  Sec*, 
also,  Gates  v.  Pickett,  97  N.  C.  21,  1  S.  E. 
763 ;  Sledge  v.  Elliott  116  N.  0.  712,  21  S.  E. 
797.  It  was  said  in  Hare  v.  Hollomon  that 
where  infant  defendants  are  not  served  with 
process,  but  the  record  shows  that  a  guard- 
ian ad  litem  was  appointed  for  them,  who 
proceeded  in  the  cause  and  defended  their  in- 
terests, the  decree  against  the  infants  is  not 
void,  and  cannot  be  collaterally  impeached. 
This  was  said,  of  course,  with  reference  to 
the  practice  prior  to  1868.  McGlawhom  v. 
Worthlngton,  98  N.  C.  199,  3  S.  E.  633;  Brit- 
ton  V.  Mull,  99  N.  C.  483,  6  S.  E.  382;  Eng- 
land V.  Garner,  90  N.  C.  197 ;  Syme  v.  Trice. 
96  N.  0.  243,  1  S.  B.  480;  Coffin  v.  Cook,  106 
N.  C.  376,  11  S.  E.  371;  Tyson  v.  Belcher, 
102  N.  C.  112,  9  S.  E.  634 ;  Turner  v.  Shuffler, 
108  N.  C.  642,  13  S.  E.  243.  What  is  said  in 
Carraway  v.  Lassiter,  139  N.  C.  154,  51  S.  E. 
968,  had  reference  to  the  special  facts  of  the 
several  cases  cited  to  support  it  We  will 
now  refer  to  those  cases.  Moore  v.  Gidney. 
75  N.  C.  34,  was  a  motion  in  the  cause,  and 
not  an  independent  civil  action.  Gulley  v. 
Macy,  81  N.  C.  356,  was  a  civil  action  in 
which  fraud  was  alleged  and  shown,  and  it 
was  further  established  that  the  purchasers, 
who  were  defendants,  had  notice  of  the  plain- 
tiff's equitable  rights.  In  Young  v.  Young,  91 
N.  C.  359,  there  was  no  attempt  to  attack 
a  prior  proceeding ;  but  the  court  in  the  origi- 
nal cause  refused  to  construe  the  deed  iu 
question  and  to  declare  the  nature  of  the 
trusts,  because  the  parties  had  not  been  prop- 
erly served  with  process.  Stancill  v.  Gay,  92 
N.  C.  455,  and  Id.,  92  N.  O.  462,  was  a  motion 
in  the  original  cause.  We  may  add  also  that 
what  we  said  in  Carraway  v.  Lassiter,  supra, 
was  not  intended  to  change  the  doctrine  as  to 
the  rights  of  innocent  purchasers  at  judicial 
sales  or  to  impair  those  rights,  but  the  case, 
when  considered  with  reference  to  its  own 
facts  and  the  authorities  cited,  will  clearly 
appear  to  be  in  perfect  accord  with  our  pre- 
vious decisions  and  the  ruling  in  the  present 
case.  In  considering  the  cases  decided  by 
this  court  as  to  the  validity  of  judicial  sales, 
care  should  be  taken  to  examine  each  case, 
and  to  construe  what  is  said  by  the  court  with 
due  regard  to  the  special  facts  and  the  nature 
of  the  case  Itself,  whether  a  motion  in  the 
original  cause  to  vacate  the  judgment  for 
irregularity  or  a  separate  civil  action,  and  In 
the  former  case  whether  the  rights  of  l>ona 
fider  purchasers  for  value  have  intervened. 
An  independent  action  will  undoubtedly  lie 
to  set  aside  a  judgment  in  a  former  proceed- 
ing or  in  a  civil  action  upon  the  ground  of 
fraud,  or  when  It  involves  some  other  equita- 
ble element,  when  relief  can  only  be  bad  in 
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that  way.  Gulley  ▼.  Macy,  supra^  was  such 
a  case,  and  nnmeroua  others  of  a  like  char- 
acter are  to  be  found  in  our  reports.  The 
distinction  is  stated  with  clearness  in  Syme 
▼.  Trice,  supra. 

In  our  case  fraud  was  alleged,  but  It  was 
not  established,  nor  was  any  issue  submitted 
In  regard  to  It  The  verdict  of  the  jury  only 
ascertains  that  there  was  irregularity  in  the 
former  proceeding.  The  jury  did  not  even 
pass  upon  the  rights  of  Mrs.  Roberts,  as  an 
innocent  purchaser.  The  case,  therefore, 
would  seem  to  be  governed  by  the  decision 
of  this  court  in  Sumner  v.  Sessoms,  94  N.  G. 
376,  in  which  Chief  Justice  Smith  says:  "The 
only  complaint  of  the  action  of  the  court  in 
licensing  the  sale  and  direcH^g  title  to  be 
made  pursuant  to  its  terms  proceeds  from 
the  plaintiffs,  while  the  other  heirs  are  pas- 
sive and  acquiesce  in  what  was  done.  A 
guardian  ad  litem  was  appointed  for  the  in- 
fant defendant,  whose  acceptance  and  pres- 
ence in  c6urt  must  be  assumed.  In  the  absence 
of  any  indication  in  the  record  to  the  con- 
trary, from  the  fact  that  the  court  took  Ju- 
risdiction of  the  cause  and  rendered  Judg- 
ment. It  is  true  the  record  produced  does 
not  show  that  notice  was  served  on  the  in- 
fant, or  upon  her  guardian  ad  litem,  nor  does 
the  contrary  appear  in  the  record  which,  so 
far  as  we  have  it,  is  silent  on  the  point.  The 
Jurisdiction  is  presumed  to  have  been  acquir- 
ed by  the  exercise  of  it,  and  if  not,  the  judg- 
ment must  stand,  and  cannot  be  treated  as  a 
nullity  until  so  declared  in  some  impeaching 
proceeding,  instituted  and  directed  to  that 
end.  The  irregularity,  if  such  there  be,  may, 
in  this  mode,  be  such  as  to  warrant  a  Judg- 
ment declaring  it  null,  but  it  remains  in  force 
until  this  is  done.  The  voluntary  appear- 
ance of  counsel  in  a  cause  dispenses  with  the 
service  of  process  upon  his  adult  client.  The 
presence  of  a  next  friend  or  guardian  ad 
litem  to  represent  an  infant  party,  as  the  case 
may  be,  and  his  recognition  by  the  court,  in 
proceeding  with  the  cause,  precludes  an  in- 
quiry into  his  authority  in  a  collateral  pro- 
ceeding, and  requires  remedial  relief  to  be 
sought  in  the  manner  suggested,. wherein  the 
true  facts  may  be  ascertained.  This  method 
of  procedure,  so  essential  to  the  security  of 
titles  dependent  upon  a  trust  in  the  integrity 
and  force  of  Judicial  action,  taken  within  the 
sphere  of  its  Jurisdiction,  is  recognized  in 
White  V.  Alberson,  14  N.  C.  241.  22  Am.  Dec. 
719,  Skinner  v.  Moore,  19  N.  C.  138,  30  Am. 
Dec.  155,  Keaton  v.  Banks,  32  N.  C.  384,  51 
Am.  Dec.  393,  and  numerous  other  cases, 
some  of  ^hich  are  referred  to  in  Hare  v. 
Hollomon,  supra,  and  all  of  which  recognize 
the  imputed  errors  and  imperfections  as  af- 
fecting the  regularity,  and  not  the  elScacy, 
of  the  Judicial  action  taken."  The  proceeding 
assailed  in  that  case  was  commenced  in  1870. 
Carter  v.  Rountree,  109  N.  C.  29,  13  S.  E. 
716.  In  this  case  it  appears  that  there  was  a 
general  appearance  by  counsel  for  all  the  de- 
fendants, and  an  answer  filed,  and,  when  this 
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is  the  case,  the  Judgment  cannot  be  attacked 
collaterally,  even  if  the  attorney  had  no  au- 
thority to  act  in  that  capacity.  It  can  make  no 
difference  that  some  of  the  defendants  were 
infants.  White  v.  Morris,  107  N.  C.  92,  12  S. 
B.  80;   Turner  v.  Douglass,  72  N.  C.  127. 

While  it  may  not  be  necessary  to  the  de- 
cision of  this  appeal,  as  we  view  it,  to  con- 
sider what  may  be  the  rights  of  Mrs.  Rob- 
erts as  an  innocent  purchaser,  for  all  the 
facts  in  regard  to  that  question  are  not 
now  before  us,  it  may  be  well  to  refer  again 
to  the  general  doctrine  settled  by  this  court 
to  the  effect  that*  when  there  is  a  purchase 
under  an  order  or  Judgment,  the  purchaser 
need  only  inquire  if  upon  the  face  of  the 
record  the  court  apparently  has  Jurisdic- 
tion of  the  parties  and  the  subject-matter  in 
order  to  be  protected,  provided  he  buys  in 
good  faith,  and  without  notice  of  any  actual 
defect.  Morris  v.  Gentry,  80  N.  C.  248 ;  Eng- 
land V.  Garner/  90  N.  C.  197 ;  Syme  v.  Trice, 
supra;  Adams  v.  Howard,  110  N.  C.  15,  14 
S.  E.  648;  Williams  v.  Johnson,  112  N.  C. 
424,  17  S.  E.  496,  21  L.  R.  A.  848,  34  Am.  St. 
Rep.  513;  Sledge  v.  Elliott,  116  N.  C.  712, 
21  S.  E.  797;  Herbin  v.  Wagoner,  118  N.  C. 
656,  24  S.  E.  490;  Harrison  v.  Hargrove,  120 
N.  C.  96,  26  S.  E.  936,  58  Am.  St.  Rep.  781 ; 
Morris  v.  House,  125  N.  C.  550,  34  S.  E.  712. 
In  Sutton  V.  Schonwald,  86  N.  C.  198,  41  Am. 
Rep.  455,  when  discussing  this  subject,  the 
court  says:  "In  such  cases  the  law  proceeds 
upon  the  ground  as  well  of  public  policy  as 
upon  principles  of  equity.  Purchasers  should 
be  able  to  rely  upon  the  Judgments  and  de- 
crees of  the  courts  of  the  country,  and  though 
they  know  of  their  liability  to  be  reversed, 
yet  they  have  a  right,  so  long  as  they  stand 
to  presume  that  they  have  been  rightly  and 
regularly  rendered,  and  they  are  not  expected 
to  take  notice  of  the  errors  of  the  court  or 
the  laches  of  parties.  A  contrary  doctrine 
would  be  fatal  to  Judicial  sales  and  the 
values  of  title  derived  under  them,  as  no 
one  would  buy  at  prices  at  all  approximating 
the  true  value  of  property.  If  he  supposed 
that  his  title  might  at  some  distant  day  be 
declared  void,  because  of  some  irregularity 
in  the  proceeding,  altogether  unsuspected  by 
him,  and  of  which  he  had  no  opportunity  to 
inform  himself.  Under  the  operation  of  this 
rule  occasional  instances  of  hardship  (as  this 
one  of  the  present  plaintiffs  seems  to  be)  may 
occur,  but  a  different  one  would  much  more 
certainly  result  in  miscliievous  consequences, 
and  the  general  sacrifice  of  property  sold  by 
order  of  the  court.  Hence  It  is  that  a  pur- 
chaser, who  is  no  party  to  the  proceeding,  is 
not  bound  to  look  beyond  the  decree,  if  the 
facts  necessary  tq  give  the  court  Jurisdiction 
appear  on  the  face  of  the  proceedings.  If  the 
Jurisdiction  has  been  improvidently  exercised, 
it  is  not  to  be  corrected  at  his  expense,  who 
had  a  right  to  rely  upon  the  order  of  the 
court  as  an  authority  emanating  from, a  com- 
petent source,  so  much  being  due  to  the  sane- 
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tity  of  judicial  proceedings."  The  court  in 
Herbin  v.  Wagoner,  Bupra,  thus  refers  to  that 
case:  "It  was  held  accordingly  that  the 
purchaser's  title  was  not  rendered  invalid 
by  the  reversal  of  the  decree  on  account  of 
the  irregularity  in  the  proceeding,  of  which 
the  purchaser  had  no  notice.  In  that  case 
the  defendant  acted  as  guardian  of  two  in- 
fants, being,  however,  guardian  for  only 
one,  and  sold  the  land  of  both  under  an 
order  of  the  court  and  the  sale  was  upheld." 

As  the  plaintifiT,  In  her  complaint,  alleges 
fraud  and  collusion,  and  may  be  able  to  es- 
tablish it  at  the  next  trial,  and  as  defendant 
moved  to  nonsuit  at  the  close  of  the  plaintiff's 
evidence,  but  did  not  renew  the  motion  at  the 
close  of  all  the  evidence  (Revisal  1905,  S  539; 
Means  v.  Railroad,  126  N.  C.  424,  35  S.  B. 
813;  McCall  v.  Railroad,  129  :N.  C.  298,  40 
S.  B.  67),  we  will  not  dismiss  the  action, 
but  award  a  new  trial  for  error  in  the  ruling 
of  the  court  as  indicated,  and  set  aside  the 
judgment  upon  the  verdict 

New  triaU 

(147  N.  C.  209) 

VICK  V.  FliOURNOY. 

(Supreme  Court  of  North  Carolina.    March  25, 
1908.) 

1.  Judgment  —  Jurisdiction  of  Coubiv-Na« 
TURE  of  Action— Service  of  Process. 

An  action  to  redeem  land  from  a  mortgage, 
and  to  enforce  a  contract  in  respect  thereto, 
made  between  the  mortgagor  and  the  executor  of 
the  deceased  mortgagee,  is  substantially  an  ac- 
tion in  rem,  and  toe  court  acquires  jurisdiction 
to  grant  the  relief  demanded  against  nonresident 
defendants  personally  served  beyond  the  state, 
as  provided  by  Revisal  1905,  §  448,  in  lieu  of 
service  by  publication,  authorized  by  section 
442,  subsecs.  8,  4,  authorizing  the  service  of 
summons  by  publication,  where  defendant  is  a 
nonresident,  and  the  subject  of  the  action  is  real 
property  in  the  state,  etc 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  S§  25-33.] 

2.  Same. 

A  valid  judgment  strictly  in  personam  can- 
not be  had,  unless  there  has  been  a  voluntary  ap- 
pearance by  defendant,  or  there  has  been  serv- 
ice of  process  on  him  within  the  jurisdiction  of 
the  court,  and  personal  service  beyond  the  juris- 
diction is  ineffectual. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgoient,  §§  25-^3.] 

3.  Process— Summons— Form— Seai,. 

Where  a  nonresident  defendant,  personally 
served  beyond  the  state,  as  provided  by  Revisal 
1905,  S  448,  was  notified  of  the  time  and  place 
for  his  appearance,  and  informed  of  the  purpose 
of  the  action,  the  objection  that  the  summons 
was  not  under  seal  was  not  of  the  substance, 
though  it  be  assumed  that  under  section  431  a 
seal  is  required. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,  §  35.] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Neal,  Judge. 

Action  by  John  B.  Vick,  as  administrator 
of  John  yick,  deceased*  and  individually, 
against  W.  S.  Flournoy.  From  a  judgment 
of  dismissal,  plaintiff  appeals.    Reversed. 

The  facts  upon  which  said  notice  was 
considered  and  determined  were  as  follows: 
On  August  1,  1884,  John  Vick,  who  was  the 


owner  of  a  tract  of  land  in  Edgecombe  coun- 
ty, N.  C,  executed  to  O.  C.  Farrar  a  mort- 
gage on  said  land  to  secure  a  note  for  $1,- 
474.34,  which  he  owed  Farrar,  and  which  was 
due  and  payable  on  January  1,  1885.  This 
mortgage  was  put  to  record  in  the  Edgecombe 

Registry  Book  59,  p.  265.    On  the day 

of  May,  1801,  O.  C.  farrar  died  testate,  and 
G.  B.  Wright  qualified  as  his  executor.    Oa 

the  day  of  January,  1802,   Geo.   B. 

Wright,  executor,  etc.,  and  John  Vick  made 
an  agreement  that  the  said  Wright,  executor, 
should  take  possession  of  the  land,  and  work 
out  the  mortgage  debt  then  due,  and  in  pur- 
suance of  that  agreement  Wright,  executor, 
did  go  into  possession  of  the  tract  of  land. 

On  the  — ' day  of  September,  1894,  G. 

B.  Wright,  executor,  died,  and  F.  S.  Royst^ 
qualified  as  administrator  d.  b.  n.  c  t  a.  of 
O.  C.  Farrar.  On  April  11,  1898,  John  Vick, 
the  owner  of  the  land,  died  Intestate,  and  on 
August  23,  1907,  his  son  John  B.  Vick  quali- 
fied as  his  administrator.  He  was  also  the 
sole  heir  at  law  of  the  decedent  In  pur- 
suance of  the  agreement  by  which  Wright 
went  into  possession  of  the  land,  and  after 
his  death,  the  succeeding  administrator,  F. 
S.  Royster,  remained  in  possession  of  the 
same  till  April  14,  1898,  receiving  the  rents 
and  profits  therefrom.  On  April  14,  1898,  the 
land  was  allotted  to  Annie  M,  Farrar,  as 
heir  at  law  of  O.  C.  Farrar,  in  the  division 
of  his  lands  among  his  heirs  at  law,  and 
soon  thereafter  the  said  Annie  M.  Farrar  was 
married  to  the  defendant,  W.  S.  Flournoy. 
The  said  Annie  M.  Flournoy,  from  the  time 
the  land  was  allotted  to  her  in  the  division 
of  her  father's  lands  among  his  heirs  at  law, 
to  wit,  April  14,  1898,  remained  in  possession 
of  the  same,  receiving  the  rents  and  profits 
therefrom  till  November,  1898,  when,  by  reg- 
ular proceedings  begun  by  Mrs.  Mary  Vick 
(John  Vlck*s  widow),  against  Annie  M.  Flour- 
poy  and  John  B.  Vick  (John  Vick's  heir  at 
law),  dower  was  allotted  in  the  tract  of  land 
to  Mrs.  Mary  Vick.  The  boundaries  of  the 
dower  tract  are  specifically  set  out  In  the 
complaint,  and  the  proceedings  are  duly  re- 
corded in  the  records  of  Edgecombe  county. 
After  her  dower  was  allotted  in  November, 
1898,  Mary  Vick,  the  widow  of  John  Vick, 
went  into  possession  of  the  dower  part  of 
said  land,  and  held  the  same,  receiving  the 
rents  and  profits  till  August  30,  1905,  when 
she  died.  F.  S.  Royster,  the  administrator 
d.  b.  n.  c.  t  a.  of  O.  C.  Farrar,  and  Annie 
M.  Flournoy  and  her  husband,  W.  S.  Flour- 
noy, are  all  nonresidents  of  North  Carolina; 
the  former  residing  in  Virginia,  and  Mr.  and 
Mrs.  Flournoy  in  Missouri  Various  and 
sundry  payments  have  from  time  to  time 
been  paid  on  the  mortgage  debt  of  John  Vick 
prior  to  his  death,  and  these  payments,  with 
the  rents  and  profits  collected  by  Wright  and 
Royster,  are  sufiScient  to  discharge  the  mort- 
gage debt  On  August  11,  1906,  J.  B.  Vick 
brought  his  suit  in  the  superior  court  of 
Edgecombe  couuty  to  redeem  the  said  land 
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and  to  enforce  the  contract  made  In  respect 
of  the  same  with  him  by  the  said  Wright, 
ezecntor,  by  virtue  of  which  he  went  into  pos- 
session. All  the  defendants  being  nonresi- 
dents, personal  service  could  not  be  had,  and 
plaintiff  made  service  In  compliance  with  pro- 
▼isions  of  subsection  d,  S  218,  Clark's  Ck)de, 
or  section  448,  Revlsal  1906.  With  the  re- 
quirements of  this  statute  strict  compliance 
was  made.  When  the  case  came  on  for  hear- 
ing, the  defendants,  through  their  counsel, 
who  had  entered  special  appearance,  moved 
to  dismiss  the  action  upon  the  ground  that 
the  court  had  "no  Jurisdiction  of  the  per- 
sons of  the  defendants,  for  want  of  proper 
service  of  the  process.'*  Motion  sustained, 
and  the  plaintiffs  appealed. 

F.  8.  Sprain,  W.  O.  Howard,  and  J.  R. 
Gaskill,  for  appellant  W.  Stamps  Howard 
and  Q.  M.  T.  Fountain,  for  appellee. 

HOKB,  J.  The  principal  question  present- 
ed m  this  appeal,  on  the  right  of  plaintiff  to 
proceed  as  a  matter  of  Jurisdiction  In  the 
court,  has  been  resolved  against  the  defend- 
ants' position  In  several  decisions  of  this 
court,  notably  the  case  of  Bemhaidt  ▼. 
Brown,  118  N.  G.  701  et  seq.,  24  8.  B.  527, 
715,  86  L.  R.  A.  402.  In  that  well-considered 
opinion  the  present  Chief  Justice  points  out 
the  different  methods  by  which  a  court  may 
acquire  Jurisdiction  of  a  cause  and  of  parties 
litigant,  and  among  other  rulings  holds  as 
follows:  "First  There  are  three  modes  for 
the  'due  service  of  process':  (a)  By  actual 
service  (or  in  lieu  thereof,  acceptance  or  waiv- 
er by  appearance) ;  (b)  by  publication  in  cases 
where  It  is  authorized  by  law  in  proceedings 
In  rem,  in  which  cases  the  court  already  has 
Jurisdiction  of  the  res,  as  to  enforce  some  lien 
on  or  a  partition  of  property  in  Its  control; 
(c)  by  publication  of  the  summons  in  cases 
authorized  by  law  In  proceedings  quasi  in 
rem,  in  which  cases  the  court  acquires  Juris- 
diction by  attaching  property  of  a  nonresi- 
dent, absconding  debtor,  etc.  A  Judgment  ob- 
tained under  process  served  by  the  two  last- 
named  methods  has  no  personal  efficiency, 
but  acts  only  on  the  property.  Second.  A 
proceeding  to  enforce  a  mechanic's  lien  being 
in  rem,  the  service  of  summons  by  publica- 
tion Is  authorized  by  section  218  (4)  of  the 
Code,  if  defendant  cannot,  after  due  dili- 
gence, be  found  in  the  state,  whether  he  Is  a 
nonresident  or  a  resident  Third.  In  an  ac^ 
tion  to  enforce  a  mechanic's  lien,  and  in  all 
other  proceedings  In  rem.  It  Is  not  necessary, 
as  in  proceedings  quasi  in  rem,  to  acquire 
Jurisdiction  by  actual  seizure  or  attachment 
of  the  property,  the  mere  bringing  of  the  suit 
in  which  the  claim  is  sought  to  be  enforced 
being  equivalent  to  seizure."  And  In  Gra- 
ham V.  O'Bryan,  120  N.  C.  403,  27  S.  B.  122, 
the  same  Judge  for  the  court  said :  ^'A  serv- 
ice by  publication  on  a  nonresident  in  an  ac- 
tion affecting  property  is  valid  without  at- 
tacument"    And  again  in  Long  v.  Insurance 


Co.,  114  N.  C  465,  19  S.  B.  347,  and  in  other 
cases,  it  has  been  held  that,  while  personal 
service  of  process  in  another  state  on  a  non- 
resident defendant  is  In  lieu  of  service  by 
publication,  and  only  available  in  cases  where 
such  service  would  be  sufficient,  yet  when 
the  statute  so  provides,  and  its  terms  are 
complied  with,  both  methods  are  valid  as  to 
actions  substantially  in  rem  or  quasi  in  rem, 
and  where  the  relief  sought  Is  restricted  to 
an  application  of  the  property  seized  by  pro- 
cess in  the  cause,  or  to  a  Judgment  affecting 
the  title  to  pro^Tty  or  some  interest  therein 
or  lien  thereon,  which  ha^  its  situs  within 
the  limits  of  the  court's  Jurisdiction.  These 
cases  are  in  accord  with  the  decisions  of  the 
Supreme  Court  of  the  United  States  on  the 
same  subject  Pennoyer  r.  Neff,  05  U.  S. 
715,  24  L.  Ed.  565;  Amdt  v.  Griggs,  134  U.  S. 
316,  10  Sup.  Ct  557,  83  L.  Ed.  918.  In  this 
last  case,  being  an  action  to  determine  the 
interest  of  certain  claimants  to  real  estate 
situated  within  the  state  of  Nebraska,  and 
to  quiet  the  title  thereto,  Mr.  Justice  brew- 
er, delivering  the  opinion  of  the  court,  quotes 
with  approval  from  the  case  of  Beebe  v. 
Doster,  36  Kan.  666,  675,  677,  14  Pac.  150  et 
seq.,  as  follows:  "Mortgage  liens,  mechanics' 
liens,  materialmen's  Hens,  and  other  liens 
are  foreclosed  against  nonresident  defendants 
upon  service  by  publication  only.  Lands  of 
nonresident  defendants  are  attached  and  sold 
to  pay  their  debts;  and  indeed  almost  any 
kind  of  action  may  be  Instituted  and  main- 
tained against  nonresidents  to  the  extent  of 
any  Interest  in  property  they  may  have  in 
Kansas,  and  the  Jurisdiction  to  hear  and  de- 
termine in  this  kind  of  cases  may  be  obtained 
wholly  and  entirely  by  publication.  Gillespie 
V.  Thomas,  23  Kan.  138 ;  Walkenhorst  v.  Lew- 
is, 24  Kan.  420;  Rowe  v.  Palmer,  29  Kan. 
337;  Venable  v.  Dutch,  37  Kan.  515,  519,  16 
Pac.  520,  1  Am.  St  Rep.  260.  All  the  states 
by  proper  statutes  authorize  actions  against 
nonresidents,  and  service  of  summons  there- 
in by  publication  only,  or  service  in  some 
other  form  no  better;  and,  in  the  nature  of 
things,  such  must  be  done  in  every  Jurisdic- 
tion in  order  that  full  and  complete  Justice 
may  be  done  where  some  of  the  parties  are 
nonresidents."  And  again,  quoting  from  Bos- 
well's  Lessee  v.  Otis,  9  How.  (U.  S.)  336,  348 
(13  U  Ed.  164) :  "turning  now  to  the  deci- 
sions of  this  court,  in  Boswell's  Lessee  v. 
Otis,  9  How.  (U.  8.)  336,  848  (13  L.  Ed.  164), 
was  presented  a  case  of  a  bill  for  a  specific 
performance  and  an  accounting,  and  in  which 
was  a  decree  for  specific  performance  and 
accounting,  and  an  adjudication  that  the 
amount  due  on  such  accounting  should  oper- 
ate as  a  Judgment  at  law.  Service  was  had 
by  publication,  the  defendants  being  nonresi- 
dents. The  validity  of  a  sale  under  such 
Judgment  was  in  question.  The  court  held 
that  portion  of  the  decree,  and  the  sale 
made  under  It  void;  but  with  reference  to 
Jurisdiction  in  a  case  for  specific  performance 
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alone,  made  these  obBenratlona :  'Jurisdic- 
tion is  acquired  in  one  of  two  modes — first, 
as  against  the  person  of  the  defendant,  by 
the  service  of  process;  or,  secondly,  by  a 
procedure  against  the  property  of  the  defend- 
ant within  the  jurisdiction  of  the  court  In 
the  latter  case  the  defendant  is  not  person- 
ally bound  by  the  judgment  beyond  the  prop- 
erty in  question.  And  it  is  immaterial  wheth- 
er the  proceeding  against  the  property  be  by 
an  attachment  or  bill  in  chancery.  It  must 
be  substantially  a  proceeding  in  rem.  A  bill 
for  the  specific  execution  of  a  contract  to  con- 
vey real  estate  is  not  strictly  a  proceeding 
in  rem  in  ordinary  cases;  but  where  such  a 
procedure  Is  authorized  by  statute,  on  pub- 
lication, without  personal  service  or  process, 
it  is  substantially  of  that  character.' "  And  on 
the  question  before  them  the  court  held: 
"(1)  A  state  may  provide  by  statute  that  the 
title  to  real  estate  within  its  limits  shall  be 
settled  and  determined  by  a  suit  In  which  the 
defendant,  being  a  nonresident,  is  brought 
into  court  by  publication.  (2)  The  well-set- 
tled rules  that  an  action  to  quiet  title  is  a 
suit  in  equity,  that  equity  acta  upon  the  per- 
son, and  that  the  person  is  not  brought  into 
court  by  service  by  publication  alone,  do  not 
apply  when  a  state  has  provided  by  statute 
for  the  adjudication  of  titles  to  real  estate 
within  its  limits  as  against  nonresidents  who 
are  brought  into  court  only  by  publication." 
This  is  an  action  to  establish  plaintilTs 
title  to  a  tract  of  land  situated  within  the 
jurisdiction  of  the  court,  and  to  relieve  the 
same  from  any  and  all  liens  that  the  defend- 
ants may  hold  on  same.  The  terms  of  the 
statute  providing  for  personal  service  beyond 
the  state  have  been  duly  complied  with.  Re- 
visal  1905,  S  448.  And  a  correct  application 
of  the  principles  announced  in  the  foregoing 
decisions  clearly  determine  that,  if  the  facts 
arer  established  as  alleged,  the  court  has  juris- 
diction to  afford  the  relief  demanded.  There 
is  no  doubt  of  the  correctness  of  the  position 
urged  upon  us  by  the  defendants'  counsel 
that  a  valid  judgment  strictly  in  personam 
cannot  be  had  unless  there  has  been  a  volun- 
tary appearance  by  defendant,  or  there  has 
been  service  of  process  upon  him  within  the 
jurisdiction  of  the  court,  and  that  personal 
service  of  process  beyond  the  jurisdiction 
does  not  affect  the  principle  or  render  snch 
a  judgment  valid.  But  the  relief  sought  here 
is  not  strictly  in  personam,  and,  while  it  may 
not  be  with  exactness  a  proceeding  in  rem, 
the  decisions  all  treat  It  as  substantially  In 
rem,  and  the  question  of  the  court's  juris- 
diction comes  clearly  within  the  principles 
we  hold  to  be  controlling,  and  the  facts  bring 
the  case  within  the  express  terms  of  our 
statute  providing  for  service  by  publication. 
Revisal  1905,  S  442.  Such  service  may  be  had 
whenever  defendant  is  a  proper  party  relat- 
ing to  real  property,  and  (subsection  3) 
"Where  he  is  not  a  resident  of  this  state,  but 
hat  property  therein*  and  the  court  has  Ju- 


risdiction of  tlie  subject  of  the  action,  and 
(subsection  4)  where  the  subject  of  the  action 
is  real  or  personal  property  hi  this  state,  and 
the  defendant  has,  or  claims  a  lien  or  inter- 
est, actual  or  contingent,  therein,  or  the  relief 
demanded  consists  wholly  or  partly  In  ex- 
cluding the  defendant  from  any  lien  or  inter- 
est therein." 

Objection  is  further  made  to  the  summons 
served,  for  that  same  is  not  under  seal  of  the 
court  We  are  inclined  to  the  opinion  that 
under  section  431,  Revisal  1905,  a  seal  is  re- 
quired. Certainly  It  is  always  desirable, 
when  a  summons  Is  sent  to  a  distance.  Its 
presence  may  serve  to  assure  the  officer  of 
another  state  that  the  proceedings  are  In 
good  faith  and  under  official  sanction;  but 
when  it  appears  that  the  deftodants  hare 
been  actually  notified,  as  in  this  case,  not 
only  of  the  time  and  place  when  they  are 
required  to  appear,  but  also  fully  informed 
of  the  nature  and  purpose  of  the  action,  the 
objection  that  there  is  no  seal  to  the  sum- 
mons is  not  of  the  substance.  If  the  ofilcer 
has  acted  without  it,  the  absence  of  a  seal  Is 
only  an  irregularity,  which  may  be  cared 
now  by  having  the  seal  affixed,  and  ttie  same 
may  be  said  as  to  the  form  of  the  sonmions. 
It  is  sufficient  to  notify  the  parties,  and  is  a 
substantial  compliance  with  the  statute^  ac- 
companied as  it  is  by  a  sworn  statement  of 
the  nature  of  the  action.  The  power  oi 
amendment  to  the  extent  indicated  has  been 
upheld  by  express  decision.  Henderson  v. 
Graham,  84  N.  G.  406;  Clark  ▼.  Hellen.  23 
N.  C.  421. 

We  hoFd  that  the  court  had  acquired  Ju- 
risdiction, and  there  was  error  in  dismissing 
the  action. 

Error. 


a«7  K.  a  iflt) 
H(X3TJTT  V.  WESTERN  UNION  TELB)- 
GRAPH  00. 

(Supreme  Court  of  North  Carolina.    March  2SK. 
1906.) 

1.  Tklegbaphs-t-Failttbx  to  TiiANsifiT  Mes- 
sages—LiABiLmr. 

Where  an  agent  of  a  telegraph  company 
failed  without  legal  excuse  to  transmit  a  proper- 
ly addressed  message,  the  charges  being  prepaid, 
the  sender  had  a  right  of  action  for  at  least 
nominal  damages,  whether  the  wrong  was  a 
breach  of  contract  or  a  tort,  and  the  fact  that 
the  agent  miatakenly  thought  that  the  addressee 
was  not  at  the  town  stated  in  the  address,  and 
refused  to  transmit  it  on  that  ground,  was  no 
excuse. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  S§  28,  31.] 

2.  Same. 

A  sender  of  a  telegraph  message,  who  dis- 
covers that  he  is  about  to  suffer  damage  because 
the  agent  of  the  company  has  negligently  made 
a  mistake,  must  use  such  care  and  diligence  as  a 
person  of  ordinary  prudence  would  use  to  pre- 
vent the  threatened  damage,  or  to  minimise  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig 
vol.  45,  Telegraphs  and  Telephones,  8  86.] 
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8,  Sam B^— Question  fob  Jury. 

In  an  action  against  a  telegraph  company 
for  failing  to  transmit  a  properly  addressed  and 
prepaid  message,  it  appeared  that  the  agent  of 
the  company,  thinking  that  the  addressee  was  at 
another  place,  returned  the  message  and  money 
to  the  sender  with  the  .statement  that  it  would 
not  be  necessary  to  send  the  message ;  that  the 
sender  inquired  by  telephone  of  the  agent  why 
he  had  not  sent  the  telegram ;  that  in  conse- 
quence of  her  conversation  with  him  the  sender 
gave  the  message  to  a  third  person  to  be  deliv- 
ered to  the  agent.  The  agent  testified  that  when 
he  discovered  his  mistake  he  told  the  sender  that 
if  she  would  repeat  1:he  telegram  to  him  he 
would  send  it,  and  that  the  sender  refused  so  to 
do.  The  transmission  of  the  message  was  delay- 
ed. Heldt  that  the  question  whether  the  sender 
exercised  ordinary  prudence  after  discovering 
the  conduct  of  the  agent  was  for  the  jury,  and, 
if  they  found  that  the  proximate  cause  of  the 
damage  was  the  intervening  negligent  act  of  the 
sender  and  the  third  person,  there  could  be  no 
recovery  of  substantial  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼01.  45,  Telegraphs  and  Telephones,  S  35.] 

Appieal  from  Superior  CJourt,  Beaufort  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  Lou  H.  Hocutt  against  the  Wes- 
tern Union  Telegraph  Company.  From  .a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  awarded. 

This  action  was  brought  to  recover  dam- 
ages for  negligently  failing  to  transmit  and 
deliver  a  telegram  addressed  by  the  plaintiff 
to  her  husband  at  Greensboro,  N.  C.  The 
message  was  dated  June  20,  1905,  and  was 
SB  follows:  *'Baby  very  sick.  Come  at 
once."  She  also,  at  the  same  time,  wrote  him 
a  letter,  to  which  he  replied  on  the  2l8t  in 
a  telegram:  "Letter  received.  How  is  the 
baby  this  morning?  Could  you  bring  him 
away  tomorrow.  I  could  meet  you  at  Sel- 
ma."  She  then  attempted  to  send  to  her 
husband  at  Greensboro  the  telegram  in  ques- 
tion, which  was  as  follows:  '*Cannot  leave. 
Dbctor  says  baby  no  better.  Come  home  im- 
mediately." The  telegrams  to  Hocutt  were 
sent  "deadhead,"  that  is,  without  any  charge 
by  the  defendant,  as  he  had  been  its  operator 
at  Washington,  N.  C.  The  testimony  tended 
te  show  that  the  last  telegram  was  delivered 
by  a  colored  woman  for  Mrs.  Hocutt  to  the 
operator  of  defendant  at  its  office  in  Wash- 
ington, N.  C,  with  the  money  to  pay  the  cost 
of  sending  it  and  a  note  from  Mrs.  Hocutt. 
The  operator,  thinking  that  Mr.  Hocutt  was 
at  Wilson,  N.  C,  and  not  at  Greensboro, 
which  turned  out  to  be  a  mistake,  returned 
the  telegram  and  money  to  Mrs.  Hocutt,  with 
a  message  that  Mr.  Hocutt  was  in  Wilson 
(presumably  on  the  way  to  his  home  at  Beau- 
fort), and  it  would  not  be  necessary  to  send 
the  telegram.  It  was  then  about  12  o'clock. 
When  the  colored  woman  returned  with  the 
message,  Mrs.  Hocutt  went  to  a  neighbor's 
house  and  Inquired  by  telephone  of  the  op- 
erator why  he  had  not  sent  the  telegram.  In 
consequence  of  her  conversation  with  him 
she  then  went  to  the  Atlantic  Coast  Line 
Railway  station  and  gave  the  telegram  to 
D.   C.   Boss  about  12:30  o'clock   to  be  de- 


livered to  the  operator  of  the  defendant  and 
sent  to  Greensboro.  There  was  some  delay 
by  Boss  in  delivering  the  telegram,  by  rea- 
son of  which  it  was  not  received  by  the 
plaintiff's  husband  until  too  late  to  take  the 
train  which  left  Greensboro  at  1:57  o'clock 
p.  m.  on  that  day,  and  he  consequently  did 
not  reach  his  home  until  the  next  evening 
at  7  o'clock  p.  m.  The  operator  at  Wash- 
ington, N.  C,  W.  F.  Clark,  testified  that  when 
he  discovered  his  mistake  as  to  the  where- 
abouts of  Hocutt  he  told  Mrs.  Hocutt,  in 
reply  to  her  inquiry  of  him  through  the  tel- 
ephone, that  if  she  would  repeat  the  telegram 
to  him  he  would  send  it  to  her  husband,  and 
that  she  refused  to  do  so,  saying  at  the  time 
**that  she  was  right,  and  would  not  have 
him  send  it  then."  In  her  testimony  this  was 
not  contradicted  by  Mrs.  Hocutt,  though  it 
was  not  admitted  by  her  to  be  true.  There 
was  other  evidence,  but  it  Is  not  necessary 
to  state  it,  because  of  the  view  taken  by 
the  court  of  the  case.  The  issues  submitted, 
with  the  answers  thereto,  were  as  follows: 
"(1)  Was  the  defendant  guilty  of  negligence 
in  respect  to  forwarding  the  telegram  from 
Mrs.  Hocutt  to  E.  J.  Hocutt  dated  June  21, 
1905?  Answer:  Yes.  (2)  If  so,  did  such 
negligence  prevent  the  husband  of  plahitiff 
from  reaching  his  home  as  early  as  he  would 
otherwise  have  done?  Answer:  Yes.  (3) 
If  so,  what  damages,  if  any,  has  plaintiff 
sustained?  Answer:  Two  thousand  dollars." 
Among  other  instructions  to  the  Jury  not  ma- 
terial to  be  mentioned  the  court  gave  sub- 
stantially the  following :  (1)  If  the  jury  find 
from  the  evidence  that  the  plaintiff  bad  rea- 
sonable grounds  to  abandon  her  effort  to 
send  the  message  through  the  agent  Clark 
on  account  of  his  negligence,  and  that  his 
negligence  caused  her  to  request  Boss  to 
have  the  message  sent  for  her,  which  result- 
ed in  delay,  and  prevented  her  husband  ftom 
reaching  his  home  as  soon  as  he  otherwise 
would  have  reached  it,  you  will  answer  the 
second  issue  **Yes,"  even  if  Boss  was  de- 
layed or  was  negligent,  provided  you  find  that 
his  negligence  was  caused  by  reason  of  Clark 
negligently  failing  to  send  off  the  message 
when  he  ought  to  have  done  so,  as  then  the 
negligence  of  Boss,  if  you  find  that  he  was 
dilatory  or  negligent,  would  not  be  charge- 
able to  the  plaintiff.  (2)  The  plaintiff,  if 
entitled  to  recover  at  all,  would  only  be  en- 
titled to  recover  for  such  mental  anguish 
and  physical  suffering  as  was  directly  due 
to  the  delay  of  her  husband  in  reaching  her, 
on  account  of  the  negligence  of  the  defend- 
ant in  not  sending  the  message  off  to  ttfe 
husband,  and  no  other.  The  defendant  ex- 
cepted to  each  of  these  instructions.  Judg- 
ment was  entered  upon  the  verdict,  and  de- 
fendant appealed. 

Small,  McLean  ft  McMillan  and  F.  H. 
Busbee  &  Son,  for  appellant  Bragaw  & 
Harding  and  Ward  ft  Grimes,  for  appeUee. 
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WALKER,  J.  (after  stating  the  facts  as 
above).  When  the  agent  of  the  defendant 
received  the  message  with  the  money  to  pay 
the  charges  of  transmission  and  failed  to 
send  it,  a  wrong  was  committed  to  the  plain- 
tiff, which  gave  her  a  cause  of  action,  and 
entitled  her  to  recover  at  least  nominal  dam- 
ages. It  can  make  no  difference  whether  it 
was  a  breach  of  contract  or  a  tort  The  de- 
fendant owed  the  plaintiff  the  duty  to  trans- 
mit the  message  to  Mr.  Hocutt  at  Greensboro, 
N.  O.,  and  there  is  nothing  to  show  that  it 
was  in  any  way  excused  for  the  nonperform- 
ance of  this  duty.  The  operator,  it  is  true, 
thought  that  Mr.  Hocutt  was  at  Wilson,  as 
he  supposed  a  message  from  that  place  had 
been  sent  by  him  that  day  and  received  at 
the  defendant's  office  in  Washington,  N.  C, 
but  In  this  it  turned  out  that  he  was  mis- 
taken. The  telegram  was  from  Oreensboro, 
and  when  he  received  the  message  from  Mrs. 
Hocutt  addressed  to  her  husband  at  Greens- 
boro he  could  have  referred  to  the  other  mes- 
sage then  in  his  office  and  prevented  the 
mistake  which  he  committed  and  the  con- 
sequent delay,  instead  of  returning  the  mes- 
sage and  the  money  to  the  sender.  We  do  not 
see  why  the  operator  returned  the  message 
and  the  money  to  Mrs.  Hocutt  He  could 
just  as  well  have  made  the  inquiry  of  her  in 
regard  to  the  whereabouts  of  her  husband, 
without  dobig  so  and  by  note  as  he  did,  and 
when  she  refused  in  the  conversation  over 
the  telephone  to  give  him  the  desired  in- 
formation, if  she  did  so,  his  duty  would  have 
been  fully  discharged,  and  the  consequent 
damage  to  her  prevented  altogether  by  send- 
ing the  message  according  to  the  address  on 
its  face  when  he  received  it  from  her.  Mrs. 
Hocutt  was  not  bound  to  do  more  than  she 
did  when  she  caused  a  properly  addressed 
message  to  be  delivered  to  the  defendant's 
operator  and  tendered  the  proper  charges 
for  transmission.  The  duty  then  devolved 
upon  the  defendant  to  send  and  deliver  the 
message  to  the  addressee,  unless  it  had  some 
legal  excuse  for  not  doing  so,  and  none  ap- 
pears in  this  case.  SherriU  v.  Telegraph  Co., 
116  N.  0.  655.  21  S-  B.  429;  Gerock  v.  Tele- 
graph Co.,  142  N.  C.  22,  54  S.  E.  782;   same 

case  at  this  term,  146  N.  C. ,  60  S.  B.  637; 

Bartlett  v.  Telegraph  Co.,  62  Me.  221,  16  Am. 
Rep.  437;  Kennon  v.  Telegraph  Co.,  92  Ala. 
399.  9  South.  200;  Telegraph  Co.  v.  Aubrey,  61 
Ark.  613, 33  S.  W.  1063.  So  far  the  case  is  with 
the  plaintiff,  and  the  first  two  issues  were  cor- 
rectly answered  in  law,  upon  the  uncontro- 
verted  facts,  and,  if  there  had  been  no  evl- 
djBnce  of  substantial  damages,  the  plaintiff 
would  be  entitled  to  nominal  damages  under 
the  third  issue.  The  rule  has  been  stated 
thus:  ''Where  a  person  has  entered  into  a 
contract  with  another  by  which  the  perform- 
ance of  some  obligation  is  imposed  upon  or 
assumed  by  him,  or  where  by  conunon  law 
or  by  statute  sonne  duty  is  Imposed  upon  a 
person  with  reference  to  the  rights  of  others, 
in  case  of  a  violation  of  such  obligation  or 


duty  the  aid  of  the  courts  may  be  invoked 
by  a  suit  for  damages,  the  object  of  such  ac- 
tion being  to  enable  the  injured  party,  as 
far  as  is  possible,  to  obtain  compensation 
or  satisfaction  for  the  loss  he  has  suffered 
by  snch  violation.  According  as  the  fscts  of 
each  case  may  require,  damages.  If  awarded, 
may  be  nominal,  actual,  or  exemplary.  Nom- 
inal damages  are  a  small  or  trivial  som 
awarded  for  a  teclmical  injury  due  to  a  vi- 
olation or  invasion  of  some  legal  right,  and 
as  a  consequence  of  which  some  damagea 
must  be  awarded  to  determine  the  right 
Thus  though  no  actual  damage  may  result 
from  a  breach  of  the  contract  by  a  telegraph 
company  in  negligently  falling  to  promptly 
deliver  a  message,  yet  nominal  damages  may 
be  awarded.  And  as  a  general  rule  In  sucii 
cases  only  nominal  damages  can  be  reoov- 
ered,  unless  some  substantial  damage  be 
shown,  or  unless  the  negligence  of  the  com- 
pany is  the  proximate  cause  of  the  damages 
sustained.  Actual  damages  are  those  which 
are  given  as  compensation  to  a  person  In- 
jured by  the  wrongful  act  of  another,  com- 
mensurate with  the  actual  loss  or  injury 
sustained.  2  Joyce  on  Electric  Law,  H  941, 
942,943. 

When  the  plaintiff  discovered  that  tlie 
agent  had  made  a  mistake,  and  that,  by  his 
negligence,  she  was  about  to  suffer  damage, 
tl^e  law  imposed  the  duty  upon  her  to  use 
such  care  and  diligence  as  a  person  of  ordi- 
nary prudence  under  the  circumstances  would 
have  used  to  prev^it  the  threatened  damage 
or  to  minimize  it  The  rule  has  been  thus 
stated  and  applied  to  cases  of  delayed  tele- 
grams: "The  duty  rests  upon  all  persons  for 
whose  losses  others  may  be  liable  to  respond 
to  take  all  reasonable  measures  to  diminish 
the  damages  that  may  occur.  This  prin- 
ciple applies  to  all  who  may  claim  Indemniiy 
from  others  for  losses  either  upon  express 
contracts  or  for  torts.  So  in  cases  where  a 
person  has  been  injured  by  the  failure  to 
deliver  a  telegraph  message,  or  by  an  ^ror 
in  transmission  thereof,  and  he  stands  In 
a  position  to  suffer  further  loss  in  addition 
to  that  already  incurred,  he  should  exercise 
reasonable  efforts  to  make  the  loss  as  light 
as  possible,  and  there  can  be  no  recovery  of 
damages  for  any  loss  which  might  have  been 
averted  by  the  exercise  of  such  efforts.**  2 
Joyce  Electric  Law,  §  972.  6e  adds  in  the 
same  section  that,  if  the  injured  party  has 
exercised  reasonable  care  to  prevent  the  dam- 
age which  would  otherwise  result,  the  mere 
fact  that  his  efforts  might  have  been  more 
judicious  will  not  enable  the  company  to 
escape  the  consequences  of  its  negligence. 
This  doctrine  that  a  party  will  not  be  per- 
mitted to  recover  damages  which  he  could 
have  averted  by  the  exercise  of  ordinary 
care  and  diligence  after  he  discovered  the 
wrong,  has  been  variously  stated  by  the  text- 
writers  and  the  courts.  In  Hale  on  Damages,, 
p.  64  et  seq.,  it  hi  said:    ^Compensation  fot 
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a  wrong  1«  limited  to  such  consequences  as 
the  injured  party  could  not  have  avoided 
by  reasonable  diligence.  All  other  conse- 
quences are  regarded  as  remote.  The  rule 
is  the  same  in  cases  of  contract  and  cases 
of  tort  The  injured  party's  own  negligence 
or  willful  fault  in  failing  to  take  reasonable 
precautions  to  reduce  the  damage  after  no- 
tice of  defendant's  wrong  is  the  proximate 
cause  of  such  injuries.  If  the  party  entitled 
to  the  benefit  of  a  contract  can  protect  tiim- 
self  from  a  loss  arising  from  a  breach  at  a 
trifling  expense  or  with  reasonable  exertions, 
he  fails  in  social  duty,  if  he  omits  to  do  so, 
regardless  of  the  increased  amount  of  dam- 
ages for  which  he  may  intend  to  hold  the 
other  contracting  party  liable.  'Qui.non  pro- 
hlbet,  cum  prohibere  possit,  Jubet'  And  he 
who  has  it  in  his  power  to  prevent  an  injury 
to  his  neighbor,  and  does  not  exercise  it,  is 
often  in  a  moral,  if  not  in  a  legal,  point  of 
view,  accountable  for  it  The  law  will  not 
permit  him  to  throw  a  loss  resulting  from 
a  damage  to  liimself  uiion  another,  arising 
from  causes  for  wliich  the  latter  may  be  re- 
sponsible, which  the  party  sustaining  the 
damage  might  by  common  prudence  have  pre- 
vented. The  party  who  is  not  chargeable  with 
a  violation  of  his  contract  should  do  the  best 
he  can  in  such  cases,  and  for  any  unavoid- 
able loss  occasioned  by  the  failure  of  the 
other  he  is  Justly  entitled  to  a  liberal  and 
complete  indemnity."  So  in  Sutherland  on 
Damages,  S  88,  it  is  thus  expressed:  "The 
law  imposes  upon  a  party  injured  by  anoth- 
er's breach  of  contract  or  tort  the  active 
duty  of  using  all  ordinary  care  and  making 
all  reasonable  exertions  to  render  the  injury 
as  light  as  possible.  If  by  his  negligence  or 
willfulness  he  allows  the  damages  to  be  un- 
necessarily enhanced,  the  increased  loss,  that 
which  was  avoidable  by  the  performance  of 
his  duty,  falls  upon  Mm.  This  is  a  practical 
obligation  under  a  great  variety  of  circum-, 
stances,  and  as  the  damages  which  are  suf-* 
fered  by  a  failure  to  perform  it  are  not  re- 
coverable it  is  of  much  importance."  This 
court  ha9  recently  held  that  a  party  can  re- 
cover damages  only  to  the  extent  they  could 
not  have  been  avoided  or  diminished  by  or- 
dinary care  and  diligence  on  his  part,  and 
that  for  any  loss  incident  to  a  failure  in  the 
use  of  such  care  or  diligence  no  recovery  can 
be  had.  Bowen  v.  Harris,  146  N..  O.  — ,  59 
S.  B.  1045;  Railroad  v.  Hardware  CJo.,  143 
K.  O.  58,  55  S.  E.  422.  See,  also,  Baldwin 
V.  Telegraph  Co.,  45  N.  T.  768,  6  Am.  Rep. 
165 ;  Pepper  v.  Telegraph  Co.,  87  Tenn.  671, 
11  S.  W.  783,  4  L.  R.  A.  660,  10  Am.  St  Rep. 
699;  Telegraph  Co.  v.  Reid,  83  Ga.  401,  10 
S.  B.  919.  In  the  case  last  cited  Bleckly,  0. 
J.,  says,  that  after  the  discovery  of  the  negli- 
gence and  its  probable  consequences  *'the  au- 
thorities all  hold  thuc  it  is  the  duty  of  the 
Injured  parly  to  exercise  some  degree  of  dili- 
gence In  rendering  the  damage  of  a  n^ligent 
act  as  little  as  practicable." 


The  question  in  our  case  Is,  did  the  plain- 
tllT  exercise  ordinary  care  to  prevent  the 
probable  damage  to  herself  after  she  knew 
that  Clark  had  been  negligent?  and  not 
whether  the  negligence  of  her  agent  Ross,  if 
he  was  her  agent  was  induced  by  the  prior 
negligence  of  Clark.  If  a  person  of  ordinary 
prudence  would  have  repeated  the  message 
to  Clark  over  the  telephone  when  he  re- 
quested it  to  be  done,  if  it  be  found  as  a 
fact  by  the  Jury  that  he  did  make  the  re- 
quest and  Mrs.  Hocutt  failed  to  do  so,  and 
was  negligent  in  this  respect  or  if  she  con- 
stituted Ross  her  agent  to  deliver  the  mes- 
sage to  Clark  for  the  purpose  of  being  trans- 
mitted by  him  to  her  husband,^  and  Ross  was 
negligent  and  the  Jury  find  Uiat  either  act 
of  negligence  was  the  proximate  cause  of 
the  damage,  or  that  if  neither  she  nor  her 
agent  had  been  negligent  her  husband  would 
have  received  the  telegram  in  time  to  have 
taken  the  train  which  left  Oreensboro  at 
1:67  p.  m.,  and  would  have  arrived  at  Wash- 
ington as  soon  as  he  would  have  reached  that 
place,  if  the  first  message  had  been  sent  by 
Clark  when  received  by  him  for  transmission 
then  the  damages  would  be  only  nominal. 
But  If  there  was  no  such  intervening  act  of 
negligence,  and  Clark's  negligence,  therefore, 
was  the  proximate  cause  of  the  damage,  the 
plaintiff  is  entitled  to  recover  whatever  ac- 
tual or  substantial  damages  she  suffered.  If 
we  should  hold  that  the  prior  negligence 
of  Clark  could  have  the  legal  effect  of  ex- 
cusing the  subsequent  negligence  of  Mrs.  Ho- 
cutt or  her  agent,  we  would  then  ignore  the 
rule  as  to  the  duty  of  the  injured  party,  when 
informed  of  the  negligence  which  caused  the 
injury,  to  exercise  care  in  avoiding  its  con- 
sequences, if  indeed  it  would  not  nullify  the 
rule,  for  the  latter  presupposes  the  existence 
of  prior  negligence.  We  think,  therefore, 
that  the  first  of  the  Instructions  set  out  in 
our  statement  of  the  case  notwithstanding 
the  second  instruction  given  by  the  court 
was  calculated  to  mislead  the  Jury  upon  the 
question  of  damages,  and  for  this  reason  a 
new  trial  is  awarded,  but  it  will  be  restrict- 
ed to  the  third  issue  as  to  damages. 

New  trial. 

BROWN,  J.,  did  not  take  part  in  decision 
of  this  case. 


a47  N.  C.  181) 
BRYANT  V.  METROPOLITAN  LIFE  INS. 
CO. 

(Sapreme  Court  of  North  Carolina.    March  25, 
1908.) 

1.  INSUBANCB  —  Avoidance  of  Polict— Mis- 

BEPRESENTATIONS  —  MATEBIALITT  —  STATU- 
TORY Provisions. 

Under  2  Revisal  1905,  ^  4808,  providing 
that  all  statements  in  any  application  for  a  pol- 
icy of  insurance,  or  in  the  policy  itself,  shall  be 
held  representations  and  not  warranties,  nor 
shall  any  representation,  unless  material  or 
fraudulent,  prevent  a  recovery  on  the  policy,  a 
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misrepresentation  to  be  material  need  not  be  as 
to  a  defect  which  contributes  to  the  loss  for 
whioh  indemnity  is  claimed,  but  every  fact  un- 
truly asserted  or  wrongfully  suppressed  must  be 
regarded  as  material,  if  the  knowledge  or  ig- 
norance of  it  would  naturally  influence  the  un- 
derwriter in  making  the  contract  at  all.  in  esti- 
mating the  degree  and  character  of  the  risk,  or 
in  fixing  the  rate  of  premiums ;  hence  a  state- 
ment in  an  application  for  life  insurance  that 
tiie  applicant  had  not  been  under  the  care  of  a 
physician  within  two  years  would  be  a  material 
representation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §§  691-692.] 

2.  Samb— AonoNs  on  Policies— Issuks—Mib- 

BEFRESENTATIONS  —  BEING  UNDEB  PHYSI- 
CIAN'S Care— Necessity  fob  Finding. 
In  an  action  on  a  life  insurance  policy, 
where  there  was  an  Issue  as  to  whether  a  mis- 
representation by  the  applicant  that  he  had  not 
been  under  a  physician  s  care  within  two  years 
was  true,  failure  to  require  a  definite  finding  on 
the  issue  was  error  requiring  reversal. 

B.  Same— Misrepresentation— "Un  DEB   Cabe 
OF  A  Physician." 

Though  a  prescription  given  by  a  physician 
in  response  to  a  casual  inquiry  would  not  amount 
to  being  under  the  physician's  care  within  the 
meaning  of  a  statement  in  an  application  for 
life  insurance  that  the  applicant  had  not  been 
"under  the  care  of  a  physician"  within  two 
years,  and  though  a  prescription  given  after 
more  careful  examination  as  to  an  exceptional 
or  isolated  occurrence  might  not  constitute  the 
contemplated  relationship,  it  is  not  necessary 
that  the  applicant  should  be  bedridden  to  con- 
stitute being  under  a  physician's  care;  but  if 
the  applicant,  being  apprehensive  as  to  his  con- 
dition, though  "up  and  around,"  consulted  a 
physician,  and  intrusted  his  case  to  him  for 
regular  or  continuous  treatment  within  the  two 
years,  the  representation  would  be  false,  and 
would  relieve  the  insurance'  company  from  obli- 
gations under  the  policy  issued  thereon. 

Appeal  from  Superior  Court,  Edgecombe 
County;    Neal,  Judge. 

Action  by  Lillle  Bryant  against  the  Metro- 
politan Life  Insurance  Company.  From  a 
^dgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Civil  action  to  recover  on  a  life  insurance 
policy  Issued  by  defendant  company  on  the 
life  of  Matthew  Bryant  brought  by  his  wid- 
ow and  the  beneficiary  of  the  policy,  and 
tried  before  his  honor,  Neal,  J.,  and  a  jury, 
at  the  October  term,  1907,  of  the  superior 
court  of  Edgecombe  county.  In  the  answer 
defendant  admitted  that  proper  proof  of 
death  of  the  Insured  had  been  furnished  the 
company,  and  resisted  recovery  on  the 
ground  chiefly  that  the  Insured,  unknown  to 
the  company,  had  the  consumption  at  the 
time  the  policy  was  delivered,  and  that  the 
insured  at  the  time  of  the  application  for 
the  policy  made  false  representations  to  the 
company  on  material  matters,  chiefly  that  he 
had  never  had  consumption,  that  he  was 
then  in  sound  health,  and  that  he  bad  not 
been  under  the  care  of  any  physician  with- 
in two  years.  In  apt  time  defendant's  coun- 
sel tendered  issues  addressed  to  these  de- 
fenses, and  the  question  as  to  the  proper  is- 
sues was  reserved  by  the  court.  It  was 
shown  that  application  for  policy  was  made 
August  8,  1906;    that  medical  examination 


was  had  August  4,  1905;  that  pollcj  was 
received  by  the  agent  August  lOtta,  and  de- 
livered to  insured  September  2d;  and  that 
insured  died  December  81,  1905. 

At  the  close  of  the  testimony  the  court, 
by  consent  of  the  parties,  found  certain  facta 
considered  as  material  and  relevant  to  the 
inquiry  as  follows:  ''That  Matthew  Bryant, 
on  the  3d  day  of  August,  1905,  made  to  the 
defendant  an  application  for  insurance,  and 
in  the  said  application  represented  to  the 
said  defendant  that  he  did  not  have  con- 
sumption; that  the  said  representation  was 
a  material  one.  He  also  represented  to  the 
company  that  he  had  not  been  under  the 
care  of  a  physician  within  two  years  next 
preceding  that  time,  and  on  that  point  the 
following  is  the  undisputed  evidence:  Dr. 
Whitehead  was  asked,  'Please  state  what 
medical  attention  you  gave  Bryant  from 
start  to  finish,'  and  he  replied:  'He  called 
at  my  oflQce  about  5  or  6  times  within  12 
months  time.  I  put  him  on  creosote  with 
strychnine  and  hypophosphites.  Afterwards 
I  gave  him  cod  liver  oil  and  creosote.  This 
is  all  the  medical  treatment  I  gave  him. 
I  gave  him  advice  as  to  his  surroundings, 
diet,  etc.  This  was  about  12  months  prior 
to  his  death.'  The  said  inquiry  was  a  ma- 
terial one.  It  was  contracted  and  agreed 
between  the  insured  and  the  defendant  at 
the  time  of  the  application  that  the  said 
company  should  incur  no  liability  until  the 
delivery  of  the  policy  to  the  Insured  while 
he  was  in  good  health,  and  that  no  liability 
was  assumed  by  the  company  unless  the 
same  was  delivered  while  he  was  in-  sound 
health.  There  was  no  evidence  of  unsound- 
ness of  health  except  that  bearing  on  con- 
sumption." 

The  court  further  submitted  certain  issues, 
which  were  responded  to  by  the  Jury*  as  fol- 
lows: 

"(1)  Did  the  insured,  Matthew  Bryant,  in 
his  application,  falsely  represent  that  he  did 
not  have  consumption?    Answer:     No. 

"(2)  Did  the  insured,  Matthew  Bryant, 
have  consumption  at  the  time  of  the  delivery 
of  the  policy?    Answer:    No. 

•*<3)  Did  the  insured,  Bryant,  know  that 
he  had  consumption  at  the  time  of  the  de- 
livery of  the  policy?    Answer:    No. 

"(4)  Did  the  defendant  have  knowledge  of 
the  fact  at  the  delivery  of  the  policy  that  the 
insured  had  consumption?    Answer:    No." 

On  the  verdict  and  findings  of  fact  by  the 
court,  there  was  judgment  for  plaintiff,  and 
defendant  excepted  and  appealed. 

Gilliam  &  Gilliam,  for  appellant  Kitcfain 
&  Allsbrook  and  G.  M.  T.  Fountain,  for  ap- 
pellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  Our  statute  on  insurance  In  refer- 
ence to  the  question  involved  in  this  appeal 
(2  Revisal  1905,  §  4808)  provides:  "All 
statements  or  descriptions  in  any  applica- 
tion for  a  policy  of  insurance,  or  in  the  pol- 
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ley  Itself,  shall  be  deemed  and  held  repre- 
■entations  and  not  warranties;  nor  shall 
any  representation,  unless  material  or  fraud- 
ulent, prevent  a  recovery  on  the  policy." 
And  in  Fishblate  v.  Fidelity  Co.,  140  N.  O. 
589,  63  S.  E.  354,  the  court,  in  construing 
this  section  (erroneously  printed  in  the  opin- 
ion as  section  4646),  held  as  follows:  "First. 
In  an  action  for  indemnity  on  an  accident 
policy  where,  on  an  issue  involving  the  ques- 
tion as  to  whether  the  plaintiff,  in  represent- 
ing himself  to  be  sound  physically  and  men- 
tally, made  a  false  statement  on  a  matter 
materia]  to  the  contract,  a  charge  that  a 
misrepresentation  to  become  material  must 
be  as  to  a  defect  which  contributes  in  some 
way  to  the  loss  for  which  indemnity  is 
claimed  is  erroneous.  Second.  Every  fact 
untruly  asserted  or  wrongfully  suppressed 
must  be  regarded  as  material,  if  the  knowl- 
edge or  ignorance  of  it  would  naturally  in- 
fluence the  judgment  of  the  imderwriter  in 
making  the  contract  at  all,  or  in  estimating 
the  degree  and  character  of  the  risk,  or  in 
fixing  the  rate  of  premiums." 

There  are  decisions  apparently  to  the  con- 
trary in  other  jurisdictions,  but,  as  shown 
in  the  opinion  referred  to,  they  were  ren- 
dered usually,  all  of  them  as  far  as  we  have 
examined,  in  applying  statutes  having  a 
different  wording  from  ours,  and  requiring 
a  more  restrictive  interpretation.  This  be- 
ing the  construction  we  have  put  upon  our 
statute — and  as  the  law  is  now  expressed, 
it  is,  we  think,  undoubtedly  the  correct  con- 
struction— the  court  below  properly  held  that 
the  representation  of  the  insured  as  to  hav- 
ing been  under  the  care  of  the  physician 
within  two  years  was  material  to  the  con- 
tract, and  under  the  facts  and  circumstan- 
oes  disclosed  by  the  testimony  defendant  has 
a  right  to  insist,  and  the  case  requires,  that 
there  should  be  a  determinative  finding  on 
the  issue  addressed  to  that  question,  and 
this  has  not  been  done.  The  judge  below 
takes  an  excerpt  from  the  testimony  of  Dr. 
Whitehead,  and  finds  such  statement  to  be 
true,  but  this  statement  is  not  conclusive  on 
the  issue,  and  does  not  In  itself  embody  all 
the  facts  relevant  to  the  Inquiry.  It  is  true 
that  the  courts  well  hold  that  a  prescription 
given  by  a  physician,  in  response  to  a  casual 
Inqui^,  does  not  amount  to  being  under 
such  physician's  care,  within  the  meaning  of 
this  stipulation.  A  prescription  given  after 
more  careful  examination  as  an  exceptional 
or  isolated  occurrence  might  not  be  so.  No 
more  is  it  required  that  a  patient  should  be 
bedridden  to  constitute  the  relationship,  and 
If  the  insured,  being  apprehensive  as  to  his 
condition,  though  "up  and  around"  within 
the  time  named,  consulted  Dr.  Whitehead 
or  any  other  physician,  and  intrusted  his 
case  to  him  for  regular  or  continuous  treat- 
ment, this  would  come  within  the  represen- 
tation, and,  if  false,  would  relieve  the  de- 
fendant from  the  obligations  of  the  contract 
Dr.    Whitehead's   entire   statement   on   this 


subject,  as  shown  In  the  record,  is  as  fol- 
lows: "I  saw  Matthew  Bryant  10  or  12 
months  prior  to  his  death.  He  showed  the 
history  of  a  cough.  He  came  back  in  a  few 
days,  and  I  examined  him.  I  asked  him  for 
a  specimen  of  his  sputum.  He  did  not  give 
it.  I  got  a  specimen  of  his  sputum  a  few 
days  before  he  left  Rocky  Mount.  I  know 
he  had  tuberculosis.  I  cannot  swear  he  had 
it  two  weeks  before  he  left  Rocky  Mount 
He  had  irregular  temperature,  chilly  sensa- 
tions, cough,  husky  voice,  etc.  I  thought  he 
had  tuberculosis  before."  Dr.  Whitehead 
was  asked,  "Please  state  what  medical  at- 
tention you  gave  Bryant  from  the  start  to 
finish,"  to  which  he  replied:  "He  called  at 
my  ofilce  five  or  six  times  within  12  months 
time.  I  put  him  on  creosote  with  strychnine 
and  hypophosphites.  Afterwards  I  gave  him 
creosote  and  cod  liver  oil.  This  is  all  the 
medical  treatment  I  gave  him.  I  gave  him 
advice  as  to  his  surroundings,  diet,  eta  The 
paper  shown  me  (Exhibit  'O')  is  in  my  hand- 
writing." It  is  not  clear  how  much  of  this 
statement  referred  to  conditions  existing 
prior  to  or  at  the  time  of  the  application,  but 
such  conditions  and  other  facts  and  circum- 
stances pertinent  to  the  inquiry  should  be 
heard  and  considered,  and  the  issue  must  be 
in  some  way  determined  before  the  court  is 
in  a  condition  to  enter  a  proper  judgment  in 
the  cause. 

As  the  matter  now  stands,  questions  rais- 
ed by  the  pleadings,  and  material  to  the  in- 
quiry, have  not  been  determined.  And  for 
this  error,  a  new  trial  of  the  cause  is 
awarded. 

New  trial. 

a«  N.  c.  m) 

BROWN  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  26, 
1908.) 

Limitation   of  Action*— Requests  Not  to 
Sub— Effect. 

A  request  not  to  sue  for  a  tort,  accom- 
panied by  the  expression  of  an  opinion  that  the 
matter  would  be  adjusted,  but  unaccompanied  by 
any  acknowledgment  of  liability,  promise  to  pay, 
and  promise  not  to  plead  the  statute,  does  net 
arrest  the  running  of  limitations. 

Appeal  from  Superior  Court,  Cumberland 
Obunty ;  B.  B.  Jones,  Judge. 

Action  by  Charles  S.  Brown  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Aflrmed. 

Thos.  H.  Sutton,  for  appellant  Rose  $- 
Rose,  for  appellee. 

CLARK,  C.  J.  Action  begun  June  4,  1906. 
to  recover  damages  for  an  assault  commit- 
ted September  19,  1904.  To  rebut  the  plea 
of  the  statute  of  limitations  (Revisal  1905, 
8  397,  subd.  3)  the  plaintiff  relies  upon  evi- 
dence that  the  deceased  attorney  or  claim 
agent  "orally  requested  plaintiffs  attorney 
not  to  bring  suit,  that  he  would  giv*'  the 
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matter  his  special  attention  and  try  to 
adjust  it  in  some  way/*  and  that  *'the  mat- 
ter would  be  settled  without  suit  being 
brought,"  and  later  in  the  summer  of  1905 
"requested  plaintiiFs  attorney  not  to  bring 
suit,  to  leave  matter  open  still  further,  and 
said  we  can  adjust  claim  without  suit*' 
Four  letters  of  defendants  attorney  were 
put  in  eyidence,  but  contained  no  request 
as  above,  but  merely  promised  to  investi- 
gate the  matter.  His  honor  being  of  opin- 
ion on  this  evidence  that  the  statute  of 
one  year  applied,  the  plaintiff  took  a  nonsuit, 
and  appealed. 

The  oral  declarations  of  the  deceased  agent 
were  objected  to  by  defendant,  but  were  ad- 
mitted by  the  cburt  (Prague  v.  Bond,  113 
N.  G.  661, 18  S.  E.  701) ;  but  there  is  in  them 
no  promise  "not  to  plead  the  statute  of  lim- 
itations,*' either  expressly  or  by  such  implica- 
tion, as  should  have  been  relied  on  by  the 
plaintiff,  or  made  it  iniquitous  for  defendant 
now  to  plead  that  defense.  There  was  no 
promise  of  plaintiff  not  to  sue.  There  was 
simply  a  request  of  defendant  not  to  sue 
without  any  acceptance  by  plaintifT,  and 
without  any  promise  by  defendant  to  waive 
the  statute  as  a  consideration.  It  was  no 
more  than  chaffering,  and,  if  plaintiff  did  not 
sue,  it  was  his  own  fault  to  refrain  without 
an  agreement  to  waive  the  statute.  The 
courts  cannot  dispense  with  the  statute  upon 
such  evidence.  In  Hill  v.  Hilliard,  103  N. 
O.  34,  9  S.  E.  639,  the  point  is  fully  discussed 
by  Shepherd,  J.,  who  holds  that  to  waive  the 
statute  there  must  be  an  "agreement,  either 
express  or  implied,  not  to  plead  it"  Here 
there  is  no  agreement  which  requires  two 
parties,  but  merely  a  request  not  to  sue  and 
an  expression  of  opinion  that  the  matter 
would  be  adjusted.  There  was  no  time  fixed« 
no  sum  mentioned,  though  the  claim  was  for 
damages  for  a  tort,  no  promise  to  pay,  no 
acknowledgment  of  liability,  and  no  promise 
not  to  plead  the  statute,  and  no  considera- 
tion offered  for  such  promise.  There  was  no 
agreement  of  any  kind.  Hill  v.  Hilliard, 
supra,  was  approved  in  Cecil  v.  Henderson, 
121  N.  C.  247,  28  S.  B.  481.  Faircloth,  C.  J., 
who  wrote  that  opinion,  In  the  later  case  of 
Raby  v.  Stuman,  127  N.  C.  464,  37  S.  E.  476, 
said:  "The  defendant  is  not  estopped  to  plead 
the  statute,  as  bis  promise  was  not  an  agree- 
ment not  to  plead  it  as  it  was  in  Haymore 
V.  Commissioners,  85  N.  O.  268.*'  In  this  last 
there  was  an  agreement  that  the  case  should 
abide  the  decision  in  another  case,  which  was 
of  course  a  promise  not  to  plead  the  statute. 
There  may  be  cases,  as  is  intimated  in  Tom- 
llnson  V.  Bennett  145  N.  C.  273.  59  S.  E.  37, 
where  the  conduct  and  promises  of  defend- 
ant while  not  amounting  to  an  express  prom- 
ise not  to  plead  the  statute,  may  be  so  cal- 
culated to  throw  the  plaintiff  off  his  guard 
as  to  make  it  iniquitous  to  plead  the  stat- 
ute; but  certainly  not  so  here,  where  there 
is  no  acknowledgment  of  any  liability,  no 
sum  or  time  Indicated,  and  no  promise  not 


to  sue.  In  25  Gyc  1339,  it  is  said:  "It  la 
necessary,  in  order  to  arrest  the  running  of 
the  statute  of  limitations,  that  there  be  ac- 
knowledged the  present  existence  of  a  d^t 
or  obligation,  nor  is  it  sufficient  that  the 
claim  be  acknowledged  as  Just"  In  Joyiier  t. 
Massey,  97  N.  C.  153,  1  S.  E  702,  Smith,  C  J^ 
was  of  the  opinion  that  a  promise  zK>t  to 
plead  the  statute  in  consideration  of  refrain- 
ing from  suit  must  be  in  writing,  since  a 
promise  not  to  use  such  plea  against  a  debt 
is  required  to  be  in  writing  (Revisal  1905,  f 
371).  That  statute  provides  that  a  new  or 
continuing  contract  must  be  in  writing,  and 
signed  by  the  party  to  be  charged,  but  the 
court  did  not  decide  the  point 
Affirmed. 

ai6  N.  C.  «15) 

STATE  T.  FREEMAN  et  aL 

(Supreme  Court  of  North  Carolina.    Ifarch  25v 
190a) 

1.  Cbiminai*  Law  —  Appeal  —  ABAirDomiEiiT 
OF  Exceptions. 

Under  the  express  provision  of  rule  34  (140 
N.  C.  666),  exceptions  Uken  at  the  trial,  but  not 
set  out  in  appellant's  brief,  will  be  taken  as 
abandoned  by  nim. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  3011-3013.] 

2.  Evidence— Acts  of  Bloodhound. 

In  a  prosecution  for  breaking  into  a  house 
with  intent  to  steal,  evidence  of  the  conduct  of 
a  bloodhound  is  admissible,  where  the  dog  has 
been  shown  to  have  been  trained  to  follow  only 
the  tracks  of  mankind. 

3.  Sams. 

In  a  prosecution  for  breaking  into  a  house 
with  intent  to  steal,  evidence  of  tracks  leading 
from  the  house  is  competent,  and  was  properly 
submitted  to  the  Jury. 

Appeal  from  Superior  Court  Oolnmbus 
County;  Long,  Judge. 

George  and  Frank  Freeman  were  convict- 
ed for  breaking  bito  a  storehouse  with  intent 
to  steal,  and  appeal    Affirmed. 

J.  B.  Schulken,  for  appellants.  Haydoi 
Clement  Asst  Atty.  Qen.,  for  the  State. 

C3LARE:,  C.  J.  Indictment  for  breaking  in- 
to storehouse  with  intent  to  steal.  Several 
exceptions  were  taken  at  the  trial,  but  <mly 
two  are  relied  on  in  defendant's  brief.  The 
others  are  taken  to  be  abandoned.  Bnle  34, 
140  N.  C.  666. 

The  first  exception  Is  that  it  was  error  to 
permit  the  witness  to  state  that  '*the  dog 
carried  us  to  the  shoe"  on  the  ground  that  it 
was  making  the  act  of  the  dog  substantive 
testimony,  and  not  corroborative  of  any  par- 
ticular act  as  the  shoe  was  not  upon  any 
one.  The  same  exception  was  taken  to  an- 
other witness,  who  said:  'The  dog  went  to 
the  shoe  referred  to  by  the  other  witnesa 
She  smelt  the  shoe,  and  whined.  She  then 
turned  to  the  defendant  and  scented  him,  and 
started  to  go  on  to  liim,  and  I  took  her 
away.*'  His  honor  stated  to  the  Jury  that 
the  court  allowed  the  foregoing  evidence  on- 
ly as  corroborative,  and  in  his  charge  tol# 
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tbem:  "Tbe  evidence  as  to  the  dog  Is  only 
admitted  and  so  explained  to  tlue  Jury  to  oor- 
roborate  other  eyidence  as  to  tracks  offered 
by  the  state  and  after  the  dog  had  been 
shown  to  have  been  trained  to  follow  only 
the  tracks  of  mankind."  If  there  was  error, 
it  was  against  the  state,  for  it  is  not  correct 
to  say  that  such  evidence  is  admissible  only 
in  corroboration.  In  State  v.  Moore,  129  N. 
G.  486,  39  S.  B.  626,  55  li.  IL  A.  96,  it  was 
held  that  it  must  be  either  "a  circomstanoe 
which  would  tend  to  connect  the  defendants 
with  the  larceny,  or  that  it  in  any  way  cor- 
roborated the  testimony  of  the  witness."  As 
said  in  State  y.  Hunter,  143  N.  C.  609,  56  S. 
B.  548,  and  cases  there  cited:  "The  conduct 
of  the  dog  is  competent  evldeuce."  The  safe- 
guard is  that  the  dog  was  shown  to  be  a 
bloodhound  of  pure  blood,  trained  from  a 
pup  to  run  the  tracks  of  men  only;  that  she 
had  been  tried  and  proved  reliable,  '^trained 
and  tested."  Pedlgo  v.  Com.,  103  Ky.  41,  44 
S.  W.  143,  42  L.  R.  A.  432,  82  Am.  St  Rep. 
566.  The  witness  testified:  "After  she  is 
put  on  the  scent  of  one  man  she  will  not  run 
after  another.  She  has  trailed  the  track  of 
one  man  15  miles,  and  through  where  1,000 
bad  been."  Wbere  the  training,  character, 
and  conduct  of  the  dog  makes  his  acts  evi- 
dence, such  acts  may  be  either  a  circum- 
stance or  corroborating  evidence.  Their  ad- 
mission as  evidence  is  not  restricted  to  cases 
in  which  the  dog's  acts  are  corroborating  on- 
ly. It  is  sufficient,  if  the  evidence  of  the 
conduct  of  the  dog,  taken  with  other  facts 
and  circumstances  in  evidence,  should  be 
enough  to  authorize  a  verdict 

The  other  exception  is  the  refusal  of  the 
court  to  charge  that  there  was  no  evidence. 
It  was  in  evidence:  That  the  two  defendants 
were  at  the  store  Saturday  afternoon.  The 
store  was  broken  into  that  night  Shoes  and 
other  goods  stolen.  Next  day  at  noon  the 
bloodhound  was  put  on  the  tracks.  The 
tracks  were  found  at  the  store.  The  dog  fol- 
lowed the  tracks.  Empty  shoe  boxes  were 
found  along  the  track.  Three-fourths  of  a 
mile  off  they  found  where  a  cart  had  turned 
round.  Followed  cart  tracks  to  within  100 
yards  of  George  Freeman's  house,  and  the 
same  men's  tracks  that  had  come  fiK>m  store 
by  side  of  cart  track,  and  then  followed  mule 
track  one-fourth  mile  further  to  Frank  Free- 
man's bouse.  Followed  the  man's  track  100 
yards  from  cart  track  to  George  Freeman's 
house.  On  entering  his  house  the  dog  foimd 
a  shoe  on  floor,  whined,  and  tried  to  attack 
Ge<»:ge.  This  shoe  fitted  the  track  leading 
from  store,  and  ft  had  tacks  on  It  corres- 
ponding to  those  in  the  track  of  one  of  the 
men,  and  was  run  down  in  same  manner. 
Had  follo^red  this  shoe  track  by  side  of  cart 
track  within  100  yards  of  defendant's  house. 
Found  a  pair  of  shoes  between  mattress  and 
bed  at  George  Freeman's  house,  white,  low 
quarter  women's  shoes  of  same  stock  of  goods 
that  had  been  stolen.  The  witness  could  not 
iwear  positively  they  were  his  shoes.    Then 


there  was  above  evidence  of  the  dog  follow- 
ing the  track,  whining  when  she  found  and 
.smelt  the  shoe^  the  dog  then  trying  to  attack 
the  defendant,  and  the  shoe  fitting  the  track, 
and  corresponding  with  it  in  other  respects.. 
Tracks  are  competent  evidence.  State  v. 
Morris,  84  N.  O.  766;  State  v.  Reitss,  83  N.  0. 
684.  The  evidence  was  properly  submitted 
to  the  jury  together  with  the  evidence  of- 
fered by  the  defense. 
No  error. 

(X4n  N.  C.  219) 
WADE  V.  CAROUNA  TBLBPHOND  ft 
TELEGRAPH  GO. 

(Supreme  Court  of  North  Carolhia.    March  25, 
lOOa) 

1.  EhciNENT  Domain  —  Telsphonbs  —  Con- 

STBUCTINO    TBLEPHOKB    LiNES    ON    PBIVATB 

Pbopebtt— Damages— Measubs. 

In  an  action  for  damages  to  land  caused 
by  the  erection  thereon  of  a  line  of  telephone 
poles  and  wires,  the  measure  of  damages  is  the 
difference  in  value  of  the  land  before  and  after 
the  burden  of  easement  thus  imposed  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  18»  Eminent  Domain,  f  816.] 

2.  Evidence— Opinion  Bvidbncb— Value  of 
Land. 

In  an  action  for  damages  to  land  caused 
by  the  erection  thereon  of  a  line  of  telephone 
poles  and  wires,  while  it  would  be  better  form, 
in  determining  the  amount  of  damages,  to  ask 
a  witness  his  opinion  respecting  the  value  of  the 
land  before  the  poles  were  erected  and  afterward, 
it  is  not  error  to  permit  a  question  allowing 
a  witness  to  give  his  opinion  of  the  decrease  in 
value  by  reason  of  tjie  easement  imposed  by  the 
poles  and  wires,  since  the  value  of  land  and  the 
effect  thereon  of  improvements  or  burdens  is  es- 
sentially a  matter  of  opinion. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  20,  Evidence,  i  2285.1 

8.  Same— Admissibiutt. 

While  mere  opinion  as  such  is  not  admis- 
sible as  evidence,  where  it  is  shown  that  a  wit- 
ness has  had  an  opportunity  of  acquiring  knowl- 
edge of  the  value  of  a  tract  of  land,  his  judg- 
ment or  belief  based  on  his  knowledge  is  aamis- 
Bible  as  evidence,  without  a  statement  of  all  the 
facts  upon  which  his  opinion  is  based. 

I  Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
.  20,  Evidence,  f  2292.] 

4.  Eminent  Domain— Damage  to  Pbopebtt— 
Detebmination  —  iNSTBUcnoNS  —Mislead- 
ing Instbuctions. 

In  an  action  against  a  telephone  company 
for  damages  to  land  caused  by  the  erection  there- 
on of  a  line  of  telephone  poles  and  wires,  an 
instruction  that  in  estimating  damases  the  jury 
should  take  into  consideration  that  the  lines  and 
poles  will  remain  on  the-  land  for  all  time  to 
come,  and  that  plaintiff  cannot  complain  of  any 
damages  to  crops  or  fences  wbere  necessary  in 
the  operation  or  repair  of  defendant's  line,  and 
that  they  should  take  into  consideration  "the 
value  of  said  franchise"  to  defendant  and  place 
upon  it  a  reasonable  value,  was  not  objection- 
able, as  tending  to  mislead  the  jury  to  believe 
that  the  "franchise"  referred  to  was  defendant's 
chartered  privileges  instead  of  the  easement  ac- 
quired over  plaintiff's  land. 

Appeal  from  Superior  Court,  Cumberland 
County;    E.  B.  Jones,  Judge. 

Action  by  J.  A.  Wade  against  the  Carolina 
Telephone  &  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 
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The  plaintiff  alleges  that  the  defendant  en- 
tered upon  his  land,  dug  holes  thereon,  plac- 
ed poles  and  swung  wires  upon  them,  over 
and  across  the  land,  and  thereby  occupied 
and  appropriated  it  to  its  use ;  that  by  such 
entry  and  appropriation  he  has  sustained 
damage,  by  reason  of  the  decreased  value  of 
bis  land,  to  the  amount  of  $200.  Defendant 
denies  that  it  has  placed  any  poles  or  strung 
any  wires  over  plaintiff's  land.  It  admits 
that  more  than  three  years  prior  to  the  be- 
ginning of  the  action  It  placed  Its  poles  and 
strung  its  wires,  or  a  part  of  its  telephone 
line,  along  the  public  highway,  passing  by 
plaintiff's  land.  It  avers  that  the  poles  are 
so  placed  that  no  Injury  has  been  done  the 
public  or  plaintiff.  Defendant  relies  also 
upon  the  statute  of  limitations.  There  was 
evidence  on  the  part  of  plaintiff  that  the 
poles  were  on  his  land;  that  he  forbade  de- 
fendant's agents  from  placing  them  thereon, 
and  has  never  consented  thereto.  Defend- 
ant's witnesses  testified  that  the  poles  were 
on  the  side  of  the  highway,  and  not  on  plain- 
tiff's land.  There  was  evidence  tending  to 
show  that  the  road  was  changed  during  the 
year  1905.  Plaintiff  was  asked,  and  permit- 
ted to  answer  over  defendant's  objection,  if 
the  poles  and  wires  had  "decreased  the  value 
of  his  land  $300  or  $400."  Defendant  ex- 
cepted. Other  witnesses  on  behalf  of  plain- 
tiff were  asked  the  same  question,  and  per- 
mitted to  answer.  Defendant  excepted  to  all 
of  this  testimony.  The  estimates  of  the 
decrease  in  value  of  the  land  varied,  some 
putting  it  at  $^0,  and  one  witness  at  $400. 
The  defendant's  witnesses  testified  that  the 
poles  and  wires  did  hot  affect  the  value  of 
the  land.  At  the  conclusion  of  the  evidence 
defendant  moved  for  judgement  of  nonsuit 
Motion  denied,  and  defendant  excepted.  The 
following  issues  were  submitted  to  the  jury : 
''What  permanent  damage  has  plaintiff  sus- 
tained by  reason  of  the  defendant's  appropri- 
ation of  his  land,  as  described  in  the  com- 
plaint? Is  plaintiff's  action  bound  by  the 
statute  of  limitations?"  The  jury  answered 
the  first  issue  **$125,"  and,  under  the  in- 
struction of  his  honor,  answered  the  second 
"No."  There  were  exceptions  to  the  instruc- 
tions given  by  the  court  set  out  in  the  opin- 
ion. Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

Robinson  &  Shaw  'and  J.  0.  Clifford*  for 
appellant.  Ck>ok  &  Davis  and  Sinclair  & 
Dye,  for  appellee. 

CONNOR,  J.  The  exceptions  to  the  admis- 
sion of  evidence  cannot  be  sustained.  The 
measure  of  plaintiff's  damage  is  the  diminu- 
tion in  the  value  of  the  land  by  the  occupa- 
tion and  appropriation  of  it,  to  the  extent 
Of  the  easement  acquired  by  defendant,  un- 
der its  charter,  in  placing  and  keeping  its 
poles  and  wires  thereon.  The  action  Is  not 
for  trespass,  In  which  the  damage  may  be 
to  the  time  of  the  trial,  ^for  the  real 


Injury  done  the  land.  The  plaintUC,  treat- 
ing the  defendant's  act  as  an  appropriation 
of  his  land  for  the  purpose  of  maintaining 
its  telephone  line,  sues  for  the  permanent 
damage  sustained  by  reason  of  the  burden 
or  easement  thus  imposed  upon  it  The  dam- 
age is  the  difference  in  the  value  of  the 
land  before  and  after  the  burden  is  imposed 
upon  it,  or  the  decrease  in  the  value  by  rea- 
son of  the  burden.  Defendant  recognised 
this  rule  of  damages  by  asking  the  ooort  to 
so  instruct  the  jury,  which  was  done.  The 
objection  to  the  question  and  answer  Is  that 
the  witness  is  permitted  to  give  his  opinion 
of  the  decrease  in  value  by  reason  of  the 
burden  Imposed.  While  it  would  have  been 
better  form  to  have  asked  the  witness  Ills 
opinion  respecting  the  value  before  the  poles 
were  put  upon  the  land  and  afterwards,  we 
can  perceive  no  substantial  difference  in  this 
and  the  question  asked.  The  value  of  a 
tract  of  land,  and  the  effect  upon  such  val- 
ue, by  Improvements  on  the  one  hand,  or 
burdens  'on  the  other,  is  essentially  a  matter 
of  opinion.  It  is  Insisted  that  "opinion  evi- 
dence" is  not  admissible.  Thus  stated,  the 
proposition  is  incorrect  To  exclude  all  "opin- 
,ion  evidence"  in  the  trial  of  cases  before  the 
jury,  and  to  require  each  witness  to  detail 
all  of  the  facts  of  which  he  has  knowledge, 
and  upon  which  his  opinion  Is  based,  in  re- 
gard to  the  value  of  a  tract  of  land,  would 
be  impracticable  and  useless.  There  must 
of  necessity,  in  the  transaction  of  business 
and  other  affairs  of  life,  be  a  large  number 
of  matters  in  regard  to  which  men  act  upon 
the  opinion  of  others. 

The  distinction  between  that  class  of  cases 
In  which  opinions  may  be  expressed  only  by 
experts,  or  persons  having  skill  and  exper- 
ience, and  those  in  which  any  person  hav- 
ing means  and  opportunity  of  forming  an 
opinion,  is  well  stated  in  Clary's  Adm'rs  v. 
Clary,  24  N.  O.  78.  It  Is  said:  "Mere  opin- 
ion, as  such.  Is  not  admissible.  But  when  it 
Is  shown  that  the  witness  has  had  an  oppor- 
tunity of  observing  the  character  of  the  per- 
son, or  the  handwriting  which  is  sought  to 
be  identified,  then  his  judgment  or  belief, 
framed  upon  such  observation,  is  evidence 
for  the  consideration  of  the  jury,  and  it  is 
for  them  to  give  to  this  evidence  that  weight, 
which  the  intelligence  of  the  witness,  his 
means  of  observation,  and  all  the  other  cir- 
cumstances attending  his  testimony,  may,  in 
their  judgment,  deserve.  And  why  is  this, 
but  because  it  is  Impossible  for  the  witness 
to  specify  and  detail  to  the  jury  all  the 
minute  circumstances  by  which  his  own  judg- 
ment was  determined,  so  as  to  enable  them, 
by  inference,  to  form  their  judgment  there- 
on." 

The  question  is  discussed  and  many  author- 
ities cited  in  Greenleaf,  Ev.  (16th  Ed.)  f  441 
(g).  Judge  Elliot  in  Yost  v.  Conroy,  92  Ind. 
464,  47  Am.  Rep.  156,  says:  "It  is  Impossible  to 
conceive  that  Juries  or  courts  can  justly  es- 
timate benefits  and  damages  without  the  aid 
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of  opinions  of  Talues  from  competent  wit- 
nesses, unless  indeed  it  be  assumed  that 
courts  and  juries  have  knowledge  of  the 
raluee  of  all  kinds  of  property.  If  this  as- 
sumption were  just,  then  no  doubt  all  that 
would  be  needed  would  be  an  accurate  de- 
scription of  the  property;  but  every  one 
knows  that  in  the  very  great  majority  of 
cases  neither  courts  nor  juries  possess  such 
knowledge  as  would  enable  them,  unaided 
by  opinions,  to  affix  just  values  to  property. 
It  is  the  purpose  of  evidence  to  place  Jurors 
in  possession  of  such  facts  as  will  enable 
them  to  award  the  litigant  that  which  he  is 
justly  entitled  to  recover.  In  order  to  justly 
measure  the  amount  of  recovery  the  jury 
must,  where  property  rights  alone  are  con- 
cerned, know  the  value  of  the  thing  of  which 
the  plaintiff  Is  deprived,  and  whatever  evi- 
dence tends  to  place  them  in  possession  of 
this  knowledge  should  be  regarded  as  com- 
petent Opinions  from  witnesses  of  integ- 
rity and  Imowledge  must  always  be  of  serv- 
ice to  impartial  triers  upon  such  a  question. 
The  weight  of  a  witness'  opinion  depends  up- 
on his  knowledge,  his  integrity,  and  the  facts 
which  he  states  as  constituting  the  basis  of 
his  judgment  It  is  therefore  not  correct  to 
assume  that  wild  or  iU  considered  oi^nions 
will  control.  On  the  Contrary,  the  presump- 
tion of  the  law  is  exactly  the  reverse.  It 
is  to  be  presumed  that  only  the  opinions  of 
honest  witnesses,  possessed  of  competent 
knowledge,  and  assigning  sufficient  grounds 
for  their  judgment,  will  prevail.  The  ques- 
tion which  here  directly  faces  us  is  this: 
Is  it  competent  to  prove  the  value  of  land 
before  a  ditch  is  constructed,  and  what  its 
value  will  be  after  the  construction  of  the 
ditch?  It  cannot  be  doubted  that  such  evi- 
dence tends  to  assist  in  determining  the  ques- 
tion of  damages  and  benefits,  nor  is  there 
reason  for  supposing  that  it  is  not  material. 
The  situation  of  the  land  and  the  location 
and  capacity  of  the*  ditch  may  be  described 
with  perfect  accuracy,  and  yet^a  jury  be  ut- 
terly unable  to  form  a  Just  estimate  of  the 
amount  of  benefits  or  damages.  Of  what  as- 
sistance to  a  jury  composed  of  clergymen,  mer- 
chants, and  bankers  would  be  a  description  of 
the  minutest  accuracy,  without  some  estimate 
of  values  by  competent  witnesses?  Possibly  it 
would  enable  such  a  jury  to  form  a  crude 
conjecture.  It  could  do  but  little  more.  In 
such  a  case  as  that  supposed  the  testimony 
of  witnesses,  possessed  of  knowledge  and 
honesty,  expressing  their  opinion  of  the  value 
of  the  land  with  and  without  the  ditch,  would 
go  very  far  in  assisting  the  jury  to  a  safe 
and  just  conclusion.  It  is  no  doubt  true 
that  such  evidence  is  subject  to  some  objec- 
tions, but  is  there  any  class  of  human  evi- 
dence entirely  free  from  imperfections?  If 
it  be  subject  to  objection  greater  in  degree 
than  evidence  of  facts,  is  it  not  true  that  the 
objections  will  lie  against  opinions  of  values 
in  every  imaginable  case?  If  we  should  de- 
clare   the   evidence   incompetent   upon   this 


ground,  then  we  must  close  the  door  against 
the  admission  of  opinions  in  all  classes  of 
actions;  for,  if  the  objections  are  valid  in 
the  one  instance,  so  they  are  in  all.  But 
they  are  valid  In  none." 

There  is  a  marked  tendency  on  the  part  of 
the  courts  to  recognize  the  truth  that  ''rules 
of  evidence  are  based  upon  experience,  and 
not  logic."  It  is  difficult  to  perceive  why  tes- 
timony, which  experience  has  taught  is  gener- 
ally found  to  be  safely  relied  upon  by  men 
in  their  important  business  affairs  outside, 
should  be  rejected  inside  the  courthouse. 
Insurance  Co.  v.  R.  IL,  188  N.  C.  42,  50 
S.  E.  452 ;  Taylor  v.  Ins.  Co.,  145  N.  C.  — ,  59 
S.  E.  189.  His  honor,  at  the  request  of  de- 
fendant, instructed  the  jury :  "That  the  meas- 
ure of  damages  which  the  plaintiff  is  entitled 
to  recover,  if  anything,  is  the  difference  in 
market  value  of  his  tract  of  land  immedi- 
ately before  and  immediately  after  its  ap- 
propriation to  the  uses  of  the  defendant,  and, 
In  arriving  at  the  amount  of  such  damage, 
the  jury  should  take  into  consideration  any 
benefits  accruing  to  the  plaintiff,  and  any  en- 
hancement of  the  value  of  his  land,  if  any, 
by  reason  of  the  erection  of,  and  maintenance 
of,  defendant's  telephone  line  upon  his  land.'* 
And  the  court  in  addition  charged  the  jury : 
*'In  estimating  what  damage,  if  any,  the 
plaintiff  is  entitled  to  recover,  the  jury  will 
take  into  consideration  that  the  lines  and 
poles  will  remain  upon  plaintiff's  land  for  all 
time  to  come;  that  he  cannot  build  a  build- 
ing or  fence  upon  the  land  which  will  in  any 
way  interfere  with  the  defendant's  use  of 
its  line;  that  he  cannot  complain  of  any 
damages  which  the  defendant  may  do  to 
crops  or  fences  upon  the  land,  in  so  far  as 
such  damages  may  be  necessary  in  the  opera- 
tion or  repair  of  its  line.  You  will  also  take 
into  consideration  th^  value  of  said  franchise 
to  the  company,  and  place  upon  it  such  rea- 
sonable value  as  you  shall  find.'' 

Defendant  excepted  to  the  last  sentence 
In  the  instruction,  because  of  the  use  of  the 
word  "franchise."  We  do  not  understand, 
nor  do  we  think  that  the  jury  understood, 
that  his  honor  used  the  word  with  reference 
to  defendant's  chartered  privileges.  He  evi- 
dently meant  to  tell  the  jury  that  they  should 
take  into  consideration  the  value  of  the  ease- 
ment or  privilege  acquired  by  defendant  over 
plaintiff's  land.  While  the  charge,  as  given, 
is  not  happily  expressed,  we  do  not  think 
that  the  defendant  could  possibly  have  been 
prejudiced,  or  that  the  jury  could  have  be^n 
misled,  in  regard  to  the  measure  of  dam- 
ages. They  gave  plaintiff  about  one-half  the 
amount  estimated  by  his  witnesses  His  honor 
correctly  Instructed  the  jury  to  answer  the 
issue  regarding  the  statute  of  limitations. 
Defendant's  counsel  submitted  to  the  court 
several  Instructions  based  upon  the  theory 
that  the  poles  were  on  the  highway  and  not 
upon  plaintiff's  land,  thus  treating  the  ac- 
tion as  having  been  brought  by  plaintiff  to 
recover  damages  for  the  additional  burden 
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placed  upon  the  highway.  The  questions 
which  counsel  thus  proposed  to  raise,  and 
which  were  argued  by  them,  are  excluded  by 
the  yerdiet 

The  Jury  find  that  the  defendant  had  ap- 
propriated plaintiff's  land,  "as  described  in 
the  complaint"  What  plaintiff's  rights,  as 
against  defendant,  may  have  been,  if  the  poles 
had  been  on  the  highway,  passing  through  his 
land,  in  the  light  of  the  provisions  of  section 
1571,  Revlsal  1905,  Hodges  v.  Telegraph  CJo., 
133  N.  G.  225,  45  S.  E.  572,  and  Phillips  v. 
Telegraph  Co.,  130  N.  C.  613,  41  S.  E.  1022, 
is  not  presented.  Section  1571,  Revisal  1905, 
applies  only  to  the  right  conferred  upon  the 
telephone  companies  to  construct  their  lines 
along  the  highway.  An  examination  of  the 
.  entire  record  discloses  no  reversible  error. 

No  error. 


BROWN,  J, 
this  case. 


did  not  sit  on  the  hearing  of 


(64  W.  Va.  65) 

OIL  PRODUCERS'  MFG.  &  SUPPLY  CO.  T. 

IRWIN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virghiia. 

March  10,  1908.) 

Appeal— Recobd— Bill  of  Exgbptionb. 

Where  there  is  no  order  of  the  court  in 
term  making  a  bill  of  exceptions  a  part  of  the 
record,  or  of  the  jud^e  thereof  in  vacation,  and 
duly  recorded  certlfymg  the  same  to  the  clerk, 
as  provided  by  section  9,  c.  131,  Code  1899 
[Code  1906,  §  8979],  such  bill  of  exceptions, 
though  copied  into  the  transcript  of  the  record 
and  purporting  to  be  siened  by  the  Judge,  is 
no  part  of  the  record,  and  will  not  be  considered 
in  this  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f{  2402-2405.] 

(Syllabus  by  the  Court.) 

EArror  from  Circuit  Court,  Pleasants 
County. 

Action  by  the  Oil  Producers'  Manufactur- 
ing &  Supply  Company  against  J.  S.  Irwin 
and  others.  Judgment  for  defendants,  and 
plalntifT  brings  error.    Affirmed. 

Clyde  B.  Johnson  and  J.  W.  Vandervort, 
for  phiintiff  in  error.  L.  R.  Via  and  J.  O. 
Noland,  for  defendants  in  error. 

MILLER,  J.  The  Oil  Producers'  Manufac- 
turing &  Supply  Company,  a  corporation, 
sued  the  defendants  as  a  mining  partnership, 
and  sought  recovery  of  $391.05,  the  price  of 
a  boiler  and  machinery  attachments  alleged 
to  have  been  sold  them.  Issues  were  Joined 
on  the  pleas  of  the  defendants  Sparks,  Ryan, 
and  Martin  denying  the  partnership,  and  up- 
on their  plea  of  non  assumpsit.  No  pleas 
•were  tendered  by  the  defendants  J.  S.  Irwin 
or  W.  N.  Ferrell,  partners  as  Irwin  &  Fer- 
rell.  On  the  trial  before  the  jury,  there  was 
a  verdict  in  favor  of  Sparks,  Ryan,  and  Mar- 
tin, but  as  to  the  defendants  Irwin  and  Fer- 
rell there  was  a  verdict  and  judgment  there- 
on against  them  in  favor  of  the  plaintiff  for 
$391.05.     The  motion  of  the  plaintiff  to  set 


aside  the  verdict  in  favor  of  Sparks,  Byan. 
and  Martin  and  award  a  new  trial  did  not 
prevail,  and  as  to  them  the  final  jud«;ment 
was  that  the  plaintiff  take  nothing,  and  tbat 
they  recover  from  the  plaintiff  their  costs; 
but  leave  was  granted  the  plaintiff  to  bare 
prepared  and  certified  proper  bills  of  exer- 
tion within  80  days  from  the  rise  of  the  court. 
Seven  several  bills  of  exception— including 
a  certificate  of  the  evid^ice— purporting  to 
have  been  signed  by  the  judge  December  19, 
1905,  were  copied  Into  the  transcript  and  ap- 
pear in  the  printed  record;  but  no  order  of 
the  court  in  term  filing  them,  or  by  the  jndge 
in  vacation  certifying  the  same  to  the  derk, 
appears.  We  are  precluded  by  section  0,  c. 
131,  Code  1899  [Code  1906,  %  3979].  as  con- 
strued by  prior  decisions,  from  treating  tliese 
bills  of  exception  as*  parts  of  the  record,  and 
from  considering  any  of  the  points  of  error 
presented  thereby.  Pegram  v.  Stortz,  31  W. 
Va.  220,  6  a  B.  485;  Furbee  v.  Shay,  46  W- 
Va.  736,  34  S.  B.  746 ;  Craft  v.  Mann,  46  W. 
Va.  478,  33  S.  E.  260;  Ketterman  v.  Railroad 
Co.,  48  W.  Va.  606,  87  S.  B.  683;  Tracr  ▼. 
Oil  Co.,  67  W.  Va.  587,  50  S.  E.  825 ;  Bank 
V.  Wetzel,  58  W.  Va.  1,  50  S.  B.  886,  70  I-.  R. 
A.  805 ;  Jones  v.  Farmer,  60  W.  Va.  4j90,  55 
S.  B.  657.  As  all  errors  relied  on  and  argued 
here  are  involved  in'  these  bille  of  excep- 
tion, and  therefore  no  error  is  made  to  ap- 
pear in  the  final  judgment,  it  must  be  af- 
firmed. 


(M  W.  Va.  62) 

McDonald  v.  jarvis. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  10,  190a) 

1.  Trusts— CoNSTBucnoN  —  JuBisniCTioR   m 
EQurrr. 

When  the  meaning  of  a  will,  deed,  contract, 
or  other  instroment  relating  to  the  Bubject-mat- 
ter  of  a  trust  is  doubtful,  and,  by  reason  of  such 
doubt,  the  trustee  is  embarrassed  or  exposed  to 
danger  in  the  execution  of  his  trust,  and  the 
law  affords  him  no  remedy  by  which  his  rights, 
powers,  ana  liabilities  may  be  defined,  and  his 
duty  indicated,  a  court  of  equity  will  construe 
the  instrument,  and  declare  its  legal  force  and 
effect  by  way  of  advice  and  instruction. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  47,  Trusts,  9  232.] 

2.  Insane  PEssoNa— Duties  or  Coiocittke— 
Instbuctions  by  Court. 

Tbe  committee  of  a  lunatic  acts  in  a  fidu- 
ciary capacity  and  may,  in  a  proper  case,  have 
such  relief. 

3.  Deed  —  Constbugtion  —  Intebbst    Con- 

VBYED. 

A  deed  conveying  land  and  personal  prop- 
erty to  the  grantees  without  words  of  limitation 
or  definition  of  their  estates,  but  reserving  to 
the  grantors  estates  therein  for  their  lives,  in 
the  following  terms  as  to  the  land,  ^'shall  enjoj 
the  free  use,  benefit  and  possession  of  the  said 
land  •  •  ♦  during  his  or  her  natural  life  for 
residence  or  other  purposes,  free  from  the  will 
or  wish"  of  the  grantees,  and,  as  to  the  personal 
property,  **shall  enjoy  the  free  use,  benefit  and 
possession  during  his  or  her  natural  life  •  •  • 
for  their  use  free  from  the  will  or  wish"  of  tiie 
grantees,  reserves  estates  for  life  in  the  grai^ 
tors,  and  vests  remainders  in  fee  In  the  gran- 
tees. 
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4.  Equttt—Possession  of  Pbofebtt  —  Rek- 
SDT  AT  Law—Lite  Estates— Recotibt  or 
Possession. 

The  law  affords  the  life  tenants  under  such 
a  deed  appropriate,  ready,  and  comi>lete  reme- 
dies for  tne  recovery  of  the  possession  of  the 
property,  and  courts  of  equity  will  not  entertain 
them  for  such  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19.  Equity,  §§  121-140.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Kanawha 
Connty. 

Bill  by  John  S.  McDonald,  committee  of 
Sarah  J.  Jarvis,  against  Emma  Jarvis.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Reversed,  and  bill  dismissed. 

Everett  E.  &,  M.  M.  Robertson  and  Llt- 
tlepage,  Cato  &  Bledsoe,  for  appellant  J.  H. 
Hunt  and  J.  W.  Kennedy,  for  appellee. 

POFFENBARGER,  J.  John  S.  McDonald, 
committee  for  Sarah  J.  Jarvis,  an  Insane  per- 
son, obtained  from  the  circuit  court  of  Kana- 
wha county  an  injunction  restraining  Emma 
Jarvis  from  selling  or  disposing  of  certain 
personal  property  or  interfering  with  the 
same  or  the  growing  com  on  a  certain  parcel 
of  land;  and,  later,  a  final  decree  for  the 
possession  of  the  tract  of  land  and  said  per- 
sonal property,  and  an  adjudiicatlon  of  .his 
right  to  sell  and  dispose  of  the  latter,  from 
which  decree  said  Emma  Jarvis  has  appealed. 

The  bill  discloses  that  Caleb  J.  Jarvis, 
owning  a  small  tract  of  land,  conv^ed  it  to 
his  son,'  Wm.  A.  Jarvis,  and  Emma  Jarvis, 
wife  of  Wm.  A.,  his  daughter-in-law,  reserv- 
ing life  estates  therein  for  himself  and  his 
wife,  Sarah  J.  Jarvis,  by  providing  that  they 
<Nr  the  survivor  of  them,  in  case  of  death, 
should  '^enjoy  the  free  use,  benefit  and  pos- 
session of  the  said  land  *  *  *  during  his 
or  her  natural  life  for  residence  or  other 
purposes,  free  from  the  will  and  wish  of  the 
said  William  A.  Jarvis  and  Emma  Jarvis  his 
wife/'  By  the  same  deed,  he  granted  to  the 
same  parties  all  of  his  personal  property, 
making  a  similar  reservation  in  respect  to 
the  same.  Afterward  he  died,  and  his  wife, 
Sarah  J.  Jarvis,  became  insane,  and  to  some 
extent  Indebted,  and  J.  S.  McDonald,  the 
plaintiff,  was  appointed  committee  for  her. 
At  the  date  of  the  institution  of  this  suit, 
William  A.  Jarvis  was  dead,  and  Emma  Jar- 
vis was  In  possession  of  both  the  land  and 
the  personal  property,  denying  the  right  of 
the  committee  or  his  ward  thereto,  and  was 
about  to  sell  and  dispose  of  part  of  the  per- 
sonal property.  The  necessity  of  a  sale  of 
part  of  the  property  for  payment  of  the 
ward's  Indebtedness  and  her  maintenance  and 
support  was  alleged.  The  appointment  of  a 
receiver  to  take  charge  of  the  property  and 
the  sale  of  enough  of  the  personal  property 
and  growing  crops  to  pay  the  indebtedness 
and  provide  suitable  support  and  mainte- 
nance for  the  ward  were  asked  for  in  the 
prayer  of  the  bill.    Before  the  rendition  of 


the  decree,  the  prayer,  but  not  the  charging 
part  of  the  bill,  was  amended,  but  not  In  any 
material  respect  A  demurrer  Interposed  was 
overruled,  and  the  defendant  answered,  claim- 
ing the  absolute  title  to  the  pr(^erty,  subject 
to  a  charge  thereon  of  support  and  mainte- 
nance in  favor  of  the  grantors,  but  upon  con- 
dition that  they  remain  upon  the  land  with 
the  grantees.  The  principal  object  of  the 
bill  seems  to  have  been  the  acquisition  of 
possession  of  the  property,  both  real  and 
personal.  II  may  be  that  the  pleader  had  In 
mind  the  Jurisdiction  in  equity  to  give  di- 
rection to  trustees  in  cases  of  doubt  as  to 
the  constmctlon  of  wills,  deeds  and  other  in- 
struments, producing  embarrassment  In  the 
execution  of  their  trust;  but  he  did  not 
invoke  that  Jurisdiction  in  terms  either  In 
the  bill  or  his  brief.  If  this  case  does  not 
come  under  this  general  head  of  equity  Juris- 
diction, no  basis  for  the  entertainment  there- 
of is  perceived.  For  the  recovery  of{  posses- 
sion of  the  land,  the  legal  remedy,  ejedtment 
or  unlawful  detainer,  was  both  appropriate 
and  adequate,  and,  as  to  the  personal  projh 
erty,  an  action  of  detinue  would  have  given 
ready  and  complete  relief.  If  the  personal 
property  could  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  ward's  debts  and 
her  maintenance  ahd  support,  there  was  no 
occasion  for  any  application  to  the  court  for 
permission  to  sell  the  same  and  so  apply  the 
proceeds,  for  the  statute  (section  37  of  chap- 
ter 68  of  the  Code  of  1899;  section  2672  of 
the  Oode  of  1906)  confers  such  power  upon 
the  committee  in  express  terms. 

The  Jurisdiction  in  equity  to  entertain,  on 
behalf  of  executors  and  administrators,  bills 
for  advice  and  direction,  or  bills  of  conform- 
ity as  they  are  sometimes  called,  is  firmly 
established.  Rexroad  y.  Wells,  1$  W.  Va. 
812;  Hanna  v.  Galford,  66  W.  Va,  160,  47 
S.  E.  859;  Toung  t.  Cabell's  Ex'r,  27  Grat 
(Va.)  761 ;  Osborne  v.  Taylor,  12  Grat  (V.a.) 
117.  Equity  extends  the  same  protection  to 
trustees.  McCrum  v.  Lee,  88  W.  Va.  583,  18 
S.  E.  757.  That  the  committee  of  a  lunatic 
.acts  in  a  fiduciary  capacity  admits  of  no 
doubt,  and  the  reasons  for  entertaining  other 
classes  of  iQduclaries  in  cases  of  embarrass- 
ment, arising  from  doubt  and  uncertainty  as 
to  the  construction  of  wills,  deeds,  and  con- 
tracts, seem  to  apply  with  equal  cogency  to 
committees.  Though  we  have  no  decision  as- 
serting such  jurisdiction  in  respect  to  com- 
mittees. It  has  been  declared  by  other  courts. 
Cooper  v.  Wallace,  56  N.  J.  Bq.  196,  36  Atl. 
676 ;  Shaffer  v.  List,  114  Pa.  486,  7  Atl.  80. 
While  the  powers  conferred  upon  committees 
by  our  statutes  are  very  broad,  it  may  be 
that.  Independently  of  them,  the  status  of 
these  persons  is,  in  some  respects,  similar 
to  that  of  guardians  of  Infants,  In  the  view 
of  a  court  of  equity.  This  court  seems  to 
assert  such  doctrine  in  Trowbridge  v.  Stone, 
Adm'r,  42  W.  Va.  454,  26  S.  E.  363.  Both 
reason  and  authority  sustain  the  exercise  of 
the  Jurisdiction  In  queptlon*  at  the  Instance 
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ot  a  committee  of  a  lunatic,  but  a  court  of 
equity  cannot  pronounce  a  decree  in  bis  fa- 
vor, directing  his  course  and  procedure,  if  the 
instrument  in  question,  properly  construed, 
does  not  give  the  right  or  warrant  the  relief 
sought  by  the  bill.  This  suit  is  founded  upon 
an  instrument  that  is  perfectly  plain  in  its 
terms,  as  well  as  its  legal  effect.  The  deed 
exhibited  conveys  the  fee-simple  title  of  both 
the  real  and  personal  property  to  the  gran- 
tees therein,  subject  to  a  reserved  life  estate 
in  the  same  in  favor  of  the  grantors,  of 
whom  the  lunatic,  whose  estate  is  under  the 
control  of  the  plaintiff,  is  one.  All  of  Its  pro- 
visions must  be  considered.  It  conveys  the 
land  and  personal  property  to  Wm.  A.  and 
B}mma  Jarvls.  This  is  a  manifestation  of 
plain  intention  that  they  take  some  estate  in 
it  on  the  delivery  thereof.  The  reservation 
clause  secures  to  the  grantors,  for  and  during 
their  natural  lives,  the  free  use,  benefit,  and 
possession  of  the  land  for  residence  or  other 
purposes,  free  from  the  will  and  wish  of  the 
grantees,  and  the  free  use,  benefit,  and  pos- 
session of  the  personal  property,  free  from 
the  will  and  wish  of  the  grantees.  These 
terms  are  broad  and  somewhat  indefinite, 
but  we  cannot  say  they  signify  intention  to 
reserve  a  power  of  sale  or  disposition  of  the 
property.  That  would  be  repugnant  to  the 
intention  disclosed  by  the  deed,  considered 
as  a  whole.  A  life  estate  coupled  with  un- 
limited power  of  disposition  is  equivalent  to 
a  fee-simple  title.  Morgan  v.  Morgan,  60  W. 
Va.  327,  55  S.  B.  389;  Milhollen  v.  Rice,  13 
W.  Va.  510;  BurwelFs  Adm'r  v.  Anderson, 
3  Leigh  (Va.)  348.  If  these  life  tenants  had 
such  power  of  alienation  of  the  subject-mat- 
ter, the  grantees  took  nothing,  and  the  ex« 
ecution  of  the  deed  was  an  idle  and  vain 
transaction.  Such  a  result  is  forbidden  by 
the  rules  of  construction.  A  deed  must  be  so 
interpreted  as  tq  make  it  operative  and  ef- 
fective, if  the  terms  used  are  susceptible  of 
such  kn  interpretation.  Higgins  v.  Round 
Bottom  Coal  Co.  (W.  Va.)  59  S.  B.  1064.  In 
order  to  make  this  deed  work  a  grant  in 
prsesenti,  acording  to  its  terms,  it  is  there- 
fore necessary  to  say  it  segregated  the  title 
into  a  life  estate  and  an  estate  in  remainder, 
reserving  the  former  to  the  grantors  and 
vesting  the  latter  in  the  grantees.  To  say 
there  was  a  mere  reservation  of  the  right 
of  maintenance  and  support  would  do  vio- 
lence to  the  terms  of  the  deed,  expressly  se- 
curing to  the  grantors  the  use  and  posses- 
sion of  the  property  free  from  the  wishes  of 
the  grantees.  Principles  settled  and  de- 
clared in  Bartlett  v.  Fatten,  33  W.  Va.  71, 
10  S.  E.  21,  5  L.  R.  A.  523,  and  Dunbar's 
Ex'rs  V.  Woodcock's  Ex'rs,  10  Leigh  (Va.) 
628.  determined  the  rights  and  liabilities  of 
the  life  tenant,  respecting  the  personal  prop- 
erty. Having  only  a  life  estate  in  it,  she  is 
entitled  to  the  possession  and  use  of  the 
same.  She  cannot  rightfully  sell  and  dls 
pose  of  it  and  appropriate  the  proceeds  there- 
of to  her  own  use.     If  she  may,  under  any 


circumstances,  convert  it  into  money,  she  can 
rightfully  use,  for  her  own  purposes,  sucb 
as  payment  of  debts  and  maintenance  and 
support,  no  more  than  the  interest  on  the 
fund  arising  therefrom.  She  is  bound  to  ac- 
count ultimately  for  such  of  it  as  is  not 
consumed  in  the  use  thereof.  Of  course,  her 
estate,  at  her  death,  will  not  be  accountable 
for  loss  occasioned  by  the  use  of  the  prop- 
erty, and,  if  some  tools  and  implements  on 
the  farm  should  be  completely  woni  out,  or 
the  stock  should  die  of  old  age,  her  estate 
would  be  under  no  duty  to  make  good  such 
losses ;  but  she  has  no  right  to  turn  it  into 
cash  and  convert  it  to  her  own  use.  As  to 
the  real  estate,  she  is,  of  course,  entitled  to 
the  rents,  issues,  and  profits,  all  she  can  make 
out  of  it  during  the  period  of  her  estate 
therein.  The  circumstances  disclosed  by  the 
bill  indicate  improvidence  and  lade  of  fore- 
sight in  the  execution  of  this  deed.  Con- 
trary to  the  expectation  of  the  grantors,  the 
husband  soon  died  and  the  wife  became  a 
helpless  lunatic,  unable  to  contribute  to  her 
own  support,  for  which  reason  it  would  now 
appear  to  have  been  better  if  the  deed  had 
never  been  made;  but  this  has  no  bearing 
upon  the  construction  of  the  instrument  Its 
legal  effect  must  be  ascertained  from  Its 
terms,  which  are  plain  and  unambiguous, 
and,  if  they  were  not,  and  extraneous  evi- 
dence were  admissible,  only  the  facts  and 
circumstances  existing  at  the  date  of  the 
execution  thereof  could  be  considered.  The 
hardship  and  distress,  occasioned  by  subse- 
quent events,  have  no  bearing  upon  the  que»- 
tion. 

Our  conclusion  is  that  the  court  erred  in 
overruling  the  demurrer.  The  decree  com- 
plained of  will  be  reversed,  the  demurrer 
sustained,  the  injunction  dissolved,  and  the 
bill  dismissed. 


fU  W-  Va.  G7) 
YOUNG  et  al.  v.  EDWARDS  et  at 

(Supreme  Court  of  Appeals  of  West  Viiginia. 
March  10,  1908.) 

1.  Detinuid— Acriow  ow  Bond— PuBADiifo. 

Though  a  declaration  on  a  detinue  bond 
must  allege  ^at  the  plaintiff  in  the  actim  of 
detinue  had  possession  of  the  property  after  the 
bond  was  executed,  no  particular  form  of  alle- 
gation of  the  fact  is  essential,  and  it  suffices  to 
show  that  the  pro^rty  was  seized  by  the  officer 
and  retained  by  mm  for  more  than  three  days 
after  the  seizure. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Detinue,  f  00.] 

2.  SaMB— lilABILITIlCS  ON  BOND. 

If,  after  the  lapse  of  the  period  of  tiirce 
days  allowed  the  defendant  in  such  action  in 
which  to  regain  possession  of  the  property  by 
giving  the  counter  or  redelivery  bond  prescribed 
by  the  statute,  the  property  remains  in  the 
hands  of  the  officer,  he  holds  it  by  the  suffer- 
ance or  permission,  and  as  bailee  or  a^ent,  ef 
the  plaintiff;  iand,  in  order  to  recover  on  tlie 
bond,  it  is  not  necessary  to  allege  or  prove  thjit 
the  latter  had  it  in  his  personal  possession,  or 
that  tlie  officer  held  it  for  him  under  a  special 
or  express  contract  of  agency. 
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8.  Pbincipal  and  Aoent^Relationbhip. 

When  a  party  to  an  action  has  the  power 
to  command  an  officer  of  the  court  and  compel 
obedience  to  his  orders,  the  latter  is,  for  many 
purposes,  the  agent  of  the  former. 
4.  Deti NUB— Replevin. 

As,  by  statutory  provisions,  the  action  of 
detinue  in  this  state  has  been  so  broadened  and 
enlarged  as  to  include  many  of  the  principles  of 
the  law  of  replevin,  it  is  proper  to  observe  the 
analogy  between  detinue,  as  so  modified,  and  re- 
plevin, in  construing  the  statutes  by  which  this 
change  has  been  wrought. 
6.  Sale— When  Title  Passes. 

Under  a  contract  by  which  the  owners  of 
the  timber  on  a  certain  tract  of  land,  some  miles 
from  a  railroad,  agree  to  manufacture  the  same 
into  lumber  and  deliver  the  lumber  on  cars  at 
the  railroad  at  certain  prices  and  receive  a  small 
part  of  the  purchase  monev  at  the  time  of  the 
signing  of  the  agreement,  the  title  to  the  lumber 
does  not  pass  from  the  seller  to  the  purchaser 
until  the  same  has  been  loaded  on  the  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol  43,  Sales,  §8  624-527,  571-573.] 

6.  Dkhnus— Action  on  Bond— Tttlb. 

In  an  action  on  a  detinue  bond,  the  element 
of  title  to  the  property  is  to  be  determined  as  of 
the  date  of  the  seizure,  or  wrongful  withholding 
of  the  possession  thereof,  under  the  writ 
(Syllabus  by  the  Court) 

Error  from  Circuit  Court,  Clay  County. 

Action  by  J.  H.  Young  and  H.  W.  Ashley 
against  Samuel  Edwards  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.    Reversed  and  remanded. 

H.  B.  Davenport,  for  plaintiffs  in  error. 
Geo.  B.  Price,  for  defendant  in  error. 

POFFENBARGER,  P.  In  an  action  of 
debt  on  a  detinue  bond.  Instituted  by  James 
H.  Young  and  H.  W.  Ashley,  against  Samuel 
Edwards  and  A«  W.  Watrous  and  the  Unit- 
ed States  Fidelity  &  Guaranty  Company,  the 
drcult  court  of  Clay  county*  deeming  the 
evidence  insufficient  to  prove  that  the  prop- 
erty seized  b^  the  sheriff,  under  the  writ  In 
the  action  of  detinue,  went  Into  the  hands  of 
the  plaintiffs  In  that  action,  or  that  the  sher- 
iff held  It  for  them  as  their  agent,  under  an 
express  agreement  that  he  should  so  hold 
It,  directed  a  verdict  for  the  defendants,  pur- 
suant to  which  Judgment  was  rendered  for 
them,  and  of  this  Judgment  the  plaintiffs 
complain  on  their  writ  of  error  thereto. 

The  declaration,  as  originally  drawn,  after 
averring  the  steps  taken  in  the  action  of 
detinue.  Including  the  execution  of  the  bond 
and  the  seizure  ol  the  property,  about  75,- 
000  feet  of  sawed  lumber,  of  the  value  of 
$1,000,  alleged  "that  the  said  sheriff  re- 
tained possession  of  said  sawed  lumber  and 
cross-ties,  and  kept  the  same  until  the  18th 
day  of  October,  1906."  A  demurrer  to  it 
having  been  sustained,  the  portion  Just  quot- 
ed was  amended  so  as  to  read  as  follows: 
'*That  the  said  sheriff  at  the  instance,  re- 
ciuest,  and  by  the  consent  of  the  said  Ed- 
wards and  Watrous  and  as  the  representative 
of  said  Edwards  and  Watrous,  retained  and 
withheld  the  possession  of  said  sawed  lum- 
ber and  cross-ties,  and  kept  the  same  until 
the  13th  day  of  October,  1005."  From  the 
60  S.B.~63 


subsequent  allegations  of  the  declaration. 
as  well  as  from  the  evidence,  It  appears  that 
the  action  in  which  the  bond  was  given  and 
the  property  seized  was  dismissed  on  said 
13th  day  of  October,  1905,  and  Judgment  for 
the  defendants  therein,  the  plaintiffs  in  this 
action,  was  rendered  for  the  costs,  amount- 
ing to  $97.30.  The  property  was  never  re- 
moved from  the  premises  on  which  it  was 
at  the  time  of  tne  seizure,  but  the  plaintiffs 
here  were  excluded  from  the  possession,  cus- 
tody, and  control  of  It  during  the  pendency 
of  the  action  of  detinue.  There  was  no  ac- 
tual delivery  thereof  to  the  plaintiffs  in  that 
action,  though  they  had  given  a  bond,  and 
the  property  was  seized  on  the  24th  day  of 
May,  1905,  and  the  action  was  not  dismissed 
until  in  October,  1905.  No  counter  bond 
was  given  by  the  defendants,  and  it  Is  not 
pretended  that  they  had  either  actual  or  con- 
structive possession  of  the  property  at  any 
time  between  the  seizure  and  the  release 
thereof.  They  charge  constructive  possessioa 
on  the  part  of  the  obligors  on  two  grounds : 
First,  that  the  possession  of  the  sheriff  was 
the  possession  of  the  plaintiffs  in  the  detinue 
action ;  and,  second,  that  at  the  Instance  and 
request  of  the  plaintiffs  the  sheriff  placed 
one  William  Callison  In  charge  of  the  prop- 
erty. As  to  whether  Callison  was  the  agent 
of  the  sheriff  or  of  the  plaintiffs,  there  Is 
controversy.  According  to  the  testimony  of 
the  sheriff,  no  demand  was  made  upon  him 
for  the  possession  of  the  property,  and  he 
neither  delivered  It  to  the  plaintiffs  nor  re- 
fused to  do  so.  In  the  order  by  which  the 
action  was  dismissed,  there  Is  a  recital  to 
the  effect  that  the  property  sued  for  had  been 
taken  by  the  plaintiffs.  It  appears  that 
while  the  property  was  so  held  under  pro- 
cess. It  was  seriously  damaged  by  high  wa- 
ter and  some  of  It  washed  away.  Expenses 
of  the  litigation,  loss  of  time,  and  increased 
cost  of  marketing  the  lumber,  owing  to  de- 
struction of  the  road  over  which  It  had  to  be 
hauled,  caused  by  high  water  while  the  pos- 
session of  the  lumber  was  withheld,  are  set 
up  as  additional  elements  of  damage. 

By  reason  of  the  modification  of  the  com- 
mon-law principles  governing  the  action  of 
detinue,  effected  by  our  statute,  extending  to 
the  plaintiff  the  right  to  have  the  officer  take 
the  property  into  his  possession,  by  giving 
a  bond  at  the  commencement  of  the  action 
or  at  any  time  before  Judgment,  the  princi- 
ples governing  the  common-law  remedy, 
known  as  the  action  of  replevin,  were  en- 
grafted upon  the  remedy  by  detinue.  As 
far  back  as  1819,  the  action  of  replevin  was 
narrowed  down  to  a  few  cases.  In  1849,  it 
was  abolished,  with  the  intent  that  other 
remedies,  previously  existing  and  then  adopt- 
ed, should  take  its  place.  See  Revisers'  Rep. 
TiUe,  44,  p.  735.  By  chapter  65.  p.  170,  of 
the  Acts  of  1865-66  [Code  1906,  §  3477],  it 
was  provided  that  the  plaintiff  in  the  ac- 
tion of  detinue,  desiring  to  have  Immedlatr 
possession  of  the  property,  might  have  ap 


994 


60  SOUTHEASTERN  REPORTER. 


(W.  Ta. 


order  Indorsed  on  the  summons,  directing 
the  officer  to  take  the  property  Into  hli^ 
possession  at  the  commencement  of  the  ac- 
tion, or  issued  at  any  time  thereafter  and 
before  judgment,  on  filing  an  affidavit  stat- 
ing its  kind,  quantity,  and  value  and  his 
veritable  belief  in  his  right  to  recover  the 
same,  and  a  bond  with  good  security  in  a 
penalty  at  least  double  the  value  of  the  prop- 
erty claimed  and  conditioned  in  the  manner 
prescribed  by  the  act.  The  difference  be- 
tween thi3  procedure  and  that  peculiar  to 
the  conmion-law  action  of  replevin  consists 
principally  in  the  order  of  time  in  which,  and 
the  persons  by  whom,  the  same  acts  are  done. 
In  replevin,  the  writ  issued  and  the  seizure 
was  made  before  the  description  of  the  prop- 
erty and  t,be  value  thereof  were  entered  upon 
the  record  and  became  a  part  thereof,  and  be- 
fore security  was  given  on  the  part  of  the 
plaintiff.  After  the  seizure,  the  officer  de- 
livered the  property  to  the  plaintiff,  taking 
i'rom  him  security,  not  only  for  the  return 
.  of  it,  in  case  his  action  should  fail,  but  also 
for  prosecution  of  the  action,  Which  amounted 
to  an  undertaking  as  to  the  Justice  of  his 
cause,  and  obliged  him  to  pay  such  costs  and 
damages  as  might  result  to  the  defendant. 
By  the  statute  of  Westminster  II,  c.  2,  8  8 
(13  Edw.  I)  the  sheriff  was  required  to  take 
pledges  for  the  prosecution  of  the  action 
and  also  for  a  return  of  the  property  re- 
plevied if  a  return  should  be  awarded.  By 
the  statute  of  U  George  II,  c  19,  §  23,  the 
sheriff  was  required  to  take  a  bond  with 
sureties  in  double  the  value  of  the  property 
to  be  replevied,  conditioned  for  the  prosecu- 
tion of  the  action  without  delay,  and  for 
the  return  of  the  property  replevied  in  case 
a  return  was  awarded.  24  Am.  &  Eng.  Ency. 
Law,  529.  The  description  and  the  value  of 
the  property  and  the  bond  for  due  prosecu- 
tion of  the  action  and  return  of  the  property, 
in  case  of  failure  to  make  good  the  claim  of 
title,  were  all  shown  by  the  return  of  the 
officer,  indorsed  upon,  or  annexed  to,  the 
writ  Our  statute  requires  a  description  of 
the  property  and  its  value,  as  well  as  the 
bond  conditioned  for  the  payment  of  costs 
and  damages  and  the  forthcoming  of  the  prop- 
erty to  answer  the  judgment  of  the  court,  to 
be  put  into  the  record  before  the  order  of 
seizure  is  issued  and  before  the  seizure  is 
made.  In  view  of  this  substantial  analogy 
between  our  statutory  action  of  detinue  and 
the  common-law  action  of  replevin,  it  is  ap- 
parent that  the  principles  underlying  the 
latter  remedy  have  been  engrafted  upon  the 
former.  In  the  common-law  action  of  detin- 
ue, the  property  in  controversy  remained  in 
the  possession  of  the  defendant,  pending  the 
determination  of  the  right  thereto,  and  judg- 
ment was  rendered  against  him  for  the  prop- 
erty, if  it  could  be  had,  and,  if  not,  for  the 
value  thereof.  This  statutory  change  enables 
the  plaintiff  in  that  action  to  do  what  the 
plaintiff  in  the  common-law  action  of  replevin 
did — obtain  possession  of  tiie  property  pend- 


ing the  litigation.  The  summons  in  detinue 
alone  did  not,  at  common  law,  and  docB  not 
now,  authorize  seizure  of  the  property  or 
any  interference  by  the  officer  with  the  pos- 
session of  the  defendant.  It  is  only  by  the 
affirmative  action  of  the  plaintiff  that  this 
can  take  place.  The  seizure  is  made  at  his 
instance  and  by  his  request  By  filing  the 
affidavit  and  giving  the  bond,  he  causes  the 
officer  to  take  the  property  into  his  posses- 
sion. He  has  an  election  or  option  to  do  this 
or  not  After  having  done  it,  it  seems  to  us 
that  his  status  is  substantially  tihat  of  the 
plaintiff  in  an  action  of  replevin.  Though 
he  does  not  have  the  property  in  his  actaal 
custody,  he  has,  subject  to  a  limitation  soon 
to  be  mentioned,  the  power  to  reduce  it  to 
actual  possession.  He  can  compel  delivery 
thereof  to  him.  Such  delivery  is  a  part  of 
the  officer's  duty  under  the  writ,  and  the 
court  will  not  allow  any  abuse  of  its  pro- 
cess. The  legal  duty  of  its  officer  will  be 
enforced  by  means  of  attachment,  fine,  and 
imprisonment,  if  necessary.  August  v.  GU- 
mer,  53  W.  Va.  65,  44  S.  B.  143.  This  right 
is  qualified  by  the  statute  to  a  limited  extent 
only,  namely,  tliat  the  officer  must  retain 
possession  of  the  property  for  three  days  to 
enable  the  defendant  to  get  it  Imck  into  liis 
possession  by  giving  a  counter  or  redelivery 
bond  in  the  same  penalty  and  with  the  same 
condition  as  are  required  in  the  bond  given 
by  the  plaintiff.  Subject  to  this  right  in  the 
defendant,  and  the  duty  of  the  officer  to  hold 
the  property  for  this  limited  time  to  enable 
him  to  avail  hims^f  of  the  right,  the  prop- 
erty is,  in  legal  contemplation,  in  the  con- 
structive possession  of  the  plaintiff.  The 
sheriff  holds  it  by  his  permission  or  suffer- 
ance, and  is  therefore  his  agent  Where 
the  law  gives  the  plaintiff  the  right  to  com- 
mand the  sheriff,  it  is  the  duty  of  the  latter 
to  obey.  Murfree  on  Sheriffs,  f  189;  State 
V.  Kirby,  20  N.  C.  90.  No  doubt,  after  a 
counter  bond  has  been  given,  the  defend- 
ant could  command  him,  for  then  the  law 
vests  a  right  in  him  which  the  officer  must 
respect  By  incorporating  into  the  law  of 
detinue  the  common-law  principles  of  replev- 
in, the  Legislature  signified  its  intention  to 
make  the  status  of  the  plaintiff  in  detinue, 
when  he  causes  a  seizure  of  property,  the 
same  as  that  of  the  plaintiff  in  replevin,  ex- 
cept to  this  extent.  By  the  common  law,  the 
plaintiff  in  replevin  kept  the  property  in  his 
possession  pending  the  litigation.  There  was 
no  provision  by  which  the  defendant  could 
take  it  out  of  his  possession.  The  Legislature 
qualified  the  conmion  law  in  this  respect,  by 
inserting  the  provision,  enabling  the  defend- 
ant to  regain  possession,  before  it  passes  into 
the  hands  of  the  plaintiff,  by  giving  the  coun- 
ter bond,  and  allowing  him  a  reasonable  time 
in  which  to  do  so.  As  to  the  respective  rights 
and  liabilities  of  the  parties  during  the  three- 
day  period,  we  are  not  called  upon  to  de- 
cide, but  we  have  no  hesitancy  in  saying  that 
after  the  expiration  thereof,  the  possession 
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of  the  officer  is  the  possession  of  the  plaintiff, 
if  no  counter  bond  has  been  given. 

Two  decisions  of  this  court  are  relied  upon 
as  having  declared  the  law  to  be  otherwise 
than  as  we  have  just  stated.  Bratt  v.  Ma- 
rum,  24  W.  Va.  652,  and  Altizer  v.  Buskirk, 
44  W.  Va.  256,  28  S.  E.  789.  In  the  first  case^ 
the  declaration  did  not  allege  even  the  sei- 
zure of  the  property.  It  set  forth  the  bond, 
the  trial  and  judgment  before  the  justice  of 
the  peace,  in  which  it  was  ordered  that  the 
plaintiff  "retain  the  possession  of  the  said 
horse,"  an  appeal  to  the  county  court,  trial 
there,  and  a  verdict  and  judgmeht  for  the 
appelant  Judge  Johnson,  delivering  the 
opinion  of  this  court,  said  it  was  fatally  de- 
fective in  that  it  did  not  allege  that,  by  rea- 
son of  the  execution  of  the  bond,  the  horse 
was  delivered  to  the  plaintiff  in  the  action, 
and  that,  from  anything  that  appeared  in 
the  declaration,  he  might  have  acquired  pos- 
session in  some  other  way,  as  by  taking  the 
horse  up  while  running  at  large,  after  hav- 
ing broken  from  the  inclosure  of  the  officer, 
and,  further,  that  there  was  no  allegation 
that  the  plaintiff  has  possession  of  the  horse 
at  all.  It  is  manifest  that  the  court  was  not 
called  upon  to,  and  did  not,  determine  what 
is  a  sufficient  allegation  of  possession  in  the 
plaintiff,  for  there  was  no  allegation  thereof, 
nor  anything  purporting  to  be.  It  could  not 
have  been  determined  whether  the  possession 
of  the  officer  was  the  possession  of  the  plain- 
tiff, for  there  was  no  allegation  that  the  offi- 
cer had  ever  seized  or  had  the  horse  in  his 
possession.  It  is  true  the  court  said  in  the 
syllabus  of  the  case  that  a  declaration  on 
such  a  bond,  which  does  not  allege  that  the 
plaintiff  in  the  action  of  detinue  had  pos- 
session of  the  property  after  the  bond  was 
executed,  is  fatally  defective,  but  it  did  not 
indicate  what  facts  alleged  would  be  suffi- 
cient to  charge  the  plaintiff  with  possession 
thereof.  The  proposition  of  law  enunciated 
by  the  court,  as  well  as  the  application  there- 
of to  the  declaration,  is  absolutely  sound, 
and  there  is  no  occasion  to  find  fault  with  it. 
The  same  legal  proposition  is  declared  in 
Altizer  v.  Buskirk.  The  demurrer  to  the 
declaration  in  that  case  was  not  predicated 
upon  the  lack  of  an  averment  of  possession 
m  the  plaintiff,  but  upon  an  entirely  different 
ground,  lack  of  an  averment  that  there  was 
a  verdict  or  judgment  in  the  action  of  det- 
inue. The  declaration  having  been  held  good, 
the  case  of  the  plaintiff  in  the  action  on  the 
bond  failed  for  want  of  proof  of  the  plain- 
tiff's title  to  the  property,  and  also  of  its 
having  been  taken  from  him  and  delivered 
to  the  plaintiff  in  the  action.  In  the  opinion, 
it  is  said  the  sheriff's  return  on  the  summons 
in  detinue  showed  that  he  had  delivered  to 
the  plaintiff  19  of  the  logs  sued  for,  but  there 
was  no  evidence  that  they  had  ever  gotten 
possession  of  the  other  81  logs.  The  verdict 
and  judgment  was  for  an  amount  greatly 
in  excess  of  the  value  of  the  19  logs,  as  to 
which  there  was  proof  of  seizure  and  de- 


livery. Hence  the  court  said  there  was  a 
total  failure  of  evidence  to  warrant  the  ver- 
dict From  all  this,  it  is  obvious  that  the 
inquiry  now  presented  was  not  before  the 
court  in  that  case,  and  that  neither  of  the 
two  cases  relied  upon  will  sustain  the  con- 
tention of  counsel  for  the  appellee. 

Want  of  title  In  the  plaintiffs  herein  to  the 
lumber,  sue^d  for  in  the  action  of  detinue  In 
which  the  bond  was  given,  is  relied  upon  as 
justifying  the  action  of  the  court  in  direct- 
ing a  verdict;  and,  if  they  had  no  title,  the 
position  would  be  sustained  by  the  princi- 
ples declared  in  Altizer  v.  Buskirk.  But  we 
are  of  the  opinion  that  they  had  title.  The 
timber  from  which  the  lumber  was  manu- 
factured belonged  to  them.  Some  time  In  the 
year  1905  they  entered  into  an  agreement 
with  Samuel  Edwards  and  A.  W.  Watrous 
to  cut,  saw,  and  deliver  the  same  f.  o.  b.  cars 
at  certain  prices,  and  $100  was  paid  them 
on  account  of 'the  purchase  money.  Impor- 
tant stipulations  of  the  contract  are  these: 
'*This  lumber  is  to  be  delivered  inside  of 
eight  months.  Party  of  the  first  part  is  to 
start  cutting  the  lumber  and  start  a  saw- 
mill in  a  few  weeks.  Party  of  the  second 
part  agrees  to  pay  for  all  lumber  in  car  load 
lots  as  soon  as  it  Is  loaded  on  cars."  Though 
several  different  classes  of  lumber  are  men- 
tioned and  prices  stipulated  for  the  different 
kinds,  nothing  is  said  about  the  time  or  place 
of  inspection.  At  the  date  of  the  contract, 
all  of  the  timber  was  in  the  woods  uncut, 
and,  at  thcf  date  of  the  institution  of  the  ac- 
tion of  detinue,  no  part  of  It  had  been  loaded 
on  the  cars,  nor  had  the  purchase  money, 
other  than  the  $100,  been  paid.  In  fact,  prac- 
tically all  of  the  lumher  was  on  the  mill 
yard  some  miles  from  the  railroad.  After 
the  dismissal  of  the  action,  it  was  all  sold 
to  other  persons,  and  never  delivered  to  the 
defendants  herein.  It  must  be  apparent  from 
this  statement  that  at  the  time  at  which  the 
properly  was  seized,  as  well  as  at  the  date 
of  the  dismissal  of  the  action  and  Its  restora- 
tion, something  remained  to  be  done  to  It  by 
the  sellers  to  put  it  into  that  state  in  which 
the  purchasers  were  bound  to  accept  it.  The 
purchasers  could  not  have  been  required  to 
accept  it  then  and  pay  for  it.  It  was  not  to 
be  paid  for  until  loaded  on  the  cars.  It  was 
not  contemplated  that  the  purchasers  were  to 
accept  it  at  the  mill  yard,  some  miles  away 
from  the  railroad,  and  pay  the  expense  of 
hauling  and  loading  it  and  be  responsible  for 
its  safety.  It  was  not  ready  for  delivery  nor 
at  the  place  of  delivery.  These  facts,  in  the 
absence  of  anything  showing  a  contrary  in- 
tention, are  conclusive  evidence  that  the  ti- 
tle had  not  then  passed.  The  Elgee  Cotton 
Cases,  22  Wall.  (U.  S.)  180,  ^  L.  Ed.  863; 
Buskirk  Bros.  v.  Peck,  57  W.  Va.  360,  50 
S.  E.  432;  Morgan  v.  King,  28  W.  Va.  1,  57 
Am.  Rep.  633 ;  Hood  v.  Bloch,  29  W.  Va.  244, 
11  S.  E.  910.  There  are  many  cases  In  which 
the  facts  warrant  the  conclusion  that  thp 
title  has  passed  notwithstanding  the  property 


996 


M  SOUTHBIASTERN  RBPORTER. 


(W.  Va. 


remains  on  the  premises,  or  In  the  warehouse 
of  the  seller,  and  sometimes  this  Is  true  when 
It  cannot  be  removed  without  the  payment 
of  the  purchase  money,  but»  in  all  such  cases, 
it  must  appear  that  the  seller  has  done  all,  or 
practically  all,  that  it  was  incumbent  upon 
him  to  do,  to  put  It  into  deliverable  condi- 
tion. If  mingled  with  other  property.  It  must 
have  been  separated  and  set  apart  and  desig- 
nated as  the  particular  property  sold.  Ordi- 
narily, It  must  be  at  the  place  at  which  the 
purchaser  agreed  to  take  it,  whether  that  be 
on  the  premises  of  the  seller  or  at  some  other 
place  to  which  he  was  bound  to  carry  It 
Here,  the  matter  of  separation  and  designa- 
tion was  not  Involved,  because,  by  the  con- 
tract, the  sellers  bound  themselves  to  cut, 
saw  and  deliver  all  the  timber  on  a  certain 
tract  of  land  on  the  cars  at  the  railroad; 
but  the  Important  function  of  hauling  and 
delivering  it  on  the  cars  had  not  been  per- 
formed. This  no  doubt  would  have  involved 
expense  equal  to  a  dollar  or  two  on  the  thou- 
sand, and  possibly  more.  There  was  a  vital 
difference,  too,  between  accepting  responsi- 
bility for  its  safety  on  a  mill  yard  back  in 
the  woods,  and  accepting  it  loaded  on  the 
cars  ready  for  immediate  shipment  to  the 
lumber  yard  of  the  purchasers  or  to  the 
market,  as  the  case  may  have  been. 

Whether  the  defendants  herein  had  the 
right  to  demand  and  receive  the  specific  prop- 
erty after  It  had  been  delivered  to  the  rail- 
road is  immaterial  for  the  purposes  of  this 
action.  The  damage  was  inflicted  before 
delivery,  and,  therefore,  before  title  passed, 
and  the  loss  fell  upon  the  plaintiffs  in  this 
action.  It  was  their  property  at  the  time, 
and,  having  been  injured  and  part  of  It  lost, 
it  could  not  have  been  delivered,  and  the 
contract  price  therefor  demanded  and  re- 
ceived. 

Our  conclusion  is  that  the  court  erred  In 
directing  a  verdict  for  the  defendants.  The 
Judgment  will  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new  trial. 


(64  w.  Va.  63) 
DARNELL  v.   VANDINB.   Mayor,  et  al. 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 
March  10,  1908.) 

1.  PaoHiBrrioN— When  Granted. 

The  writ  of  prohibition  can  only  operate 
on  a  pending  suit,  and  cannot  be  used  to  pre- 
vent institution  of  an  action. 

2.  Same— Threatened  PROSEcrrriON. 

A  petition  asking  for  8uch  writ,  which  al- 
leges as  the  only  ground  therefor  a  threatened 
prosecution,  is  therefore  demurrable. 
(Syllabus  by  the  Court) 

Error  from  Circuit  CJourt  Kanawha  County. 

Application  by  A.  W.  Darnell  for  writ  of 
Irrohlbltion  against  A«  C.  Vandine,  mayor, 
and  others.  Writ  granted,  and  defendants 
bring  error.    Reversed. 

Littlepage^  Cato  &  Bledsoe^  for  plaintiffs 
In  error. 


MILLER,  J.  In  his  petition  for  prohibi- 
tion, the  plaintiff  alleges  that  the  defendants, 
Vandine  and  Davis,  are  respectively  mayor 
and  recorder  of  Olendennln,  the  latter  hav- 
ing the  Jurisdiction  of  the  former  In  bis  ab- 
sence; that  on  March  1, 1906,  said  municipali- 
ty, while  he  was  employed  as  clerk  by  A.  T. 
Cabell,  a  duly  licensed  retail  liquor  dealer, 
at  his  place  of  business  at  Reamer  In  BZa- 
nawha  county.  Issued  its  warrant  and  caused 
him  to  be  arrested  upon  the  charge  of  selling 
spirituous  liquors  within  two  milea  of  Itis 
corporate  Jimits  without  a  permit  to  do  so; 
that,  being  taken  before  said  mayor,  he  was 
convicted  and  fined,  from  which  Judgment  be 
has  appealed;  that  the  place  of  business  of 
said  Cabell  is  not  within  the  corporate  limits 
of  said  town  or  one  mile  thereof;  that  Van- 
dine, or,  in  his  absence^  Davis,  threatens  that. 
If  he  again  attempts  to  engage  In  said  busi- 
ness, he  will,  as  often  as  he  attempts  to  do  so, 
cause  his  arrest,  fine,  and  imprisonment;  tliat 
said  municipality  has  no  Jiu-isdiction  of  any 
such  offense  committed  beyond  one  mile  from 
its  corporate  limits,  or  to  provide  by  ordi- 
nance therefor;  that  the  act  of  the  mayor  in 
so  prosecuting  and  threatening  to  further 
prosecute  him  is  a  usurpation  and  abuse  of 
power  not  vested  in  him  or  said  municipality; 
and  that  said  mayor  and  recorder,  unless  pro- 
hibited, win  continue  therein.  The  prayer 
of  said  petition  was  that  a  rule  be  awarded 
against  the  defendants  to  show  cause  why  a 
writ  of  prohibition  should  not  be  awarded 
prohibiting  them  from  prosecuting  petitioner 
for  such  alleged  offense,  as  so  threatened. 
Upon  the  filing  of  the  petition,  the  rule  pray- 
ed for  was  awarded,  returnable  March  10, 
1906.  The  defendants  appeared  theretx>,  and. 
their  demurrer  to  the  petition  being  over- 
ruled and  they  not  desiring  to  make  further 
answer,  the  writ  prayed  for  was  awarded. 
The  defendants  have  brought  the  case  here 
upon  writ  of  error.  No  appearance  has  been 
entered  by  the  plaintiff. 

It  will  be  observed  from  his  petition  that 
the  plaintiff  has  appealed  from  the  judgment 
of  conviction  and  fine  already  pronounced 
against  him;  that  the  purpose  of  the  writ  of 
prohibition  did  not  and  could  not  relate  to 
that  proceeding;  and  that  it  was  to  prohibit 
the  defendants  from  carrying  into  execution 
their  threats  of  further  prosecution  that  his 
petition  was  filed  and  the  writ  Issued. 

No  such  prosecutions  had  as  yet  heesk  begun 
or  were  pending.  The  threats  are  charged 
upon  information  and  belief.  The  case  seems 
to  be  controlled  entirely  by  the  rule  announc- 
ed by  this  court  in  Haldeman  v.  Davis^  28  W. 
Va.  824,  where  it  is  h^d  that  such  writ  can 
only  operate  on  a  pending  suit,  and  cannot 
be  used  to  prevent  institution  of  an  action; 
that  it  will  not  lie  to  restrain  an  Inferior 
court  from  exercising  jurisdiction  In  a  partic- 
ular case  if  It  has  jurisdiction  in  any  case  of 
that  kind,  the  remedy  In  such  case  being  an 
appeal  or  writ  of  error.    Cases  affirming  the 
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same  doctrine,  cited  by  counsel,  are  Sherlock 
T.  Jacksonyllle,  17  Fla.  93;  Bx  parte  Greene, 
29  Ala.  52;  State  y.  Judge,  S3  La.  Ann.  1284. 
We  therefore  reverse  the  judgment  of  the 
circuit  court,  and  pronounce  the  judgment  It 
sbould  have  pronounced — ^that  the  defend- 
ants' demurrer  be  sustained,  the  rule  dis- 
charged, and  the  writ  refused. 


aso  Oa.  SM) 

GEORGIA,  F.  &  A.  RY.  CO.  t.  SASSBR. 
(Supreme  Court  of  Georgia.     March  26,  190a) 

juDaB&—Dx8QUALincATioN— Constitutional 

Law. 

The  act  approved  December  21,  1899  (Acts 
1899,  p.  48),  which  confers  authority  upon  the 
Judge  of  a  city  court  to  preside  in  another  city 
court  when  the  judge  of  the  latter  court  is  dis- 
<iualified  or  is  providentially  prevented  from 
^ing  the  case,  is  not  repu^ant  to  article  6,  | 
S,  par.  1,  of  the  Constitution,  which  provides 
that  *Mn  any  county  within  which  there  is,  or 
hereafter  maj  be,  a  cit^  court,  the  judge  of  said 
court,  and  of  the  superior  court,  may  preside  in 
the  courts  of  each  other  In  cases  where  the  judge 
of  either  court  is  disqualified  to  preside." 

(Syllabus  by  the  Court) 

Action  by  Amelia  Sasser  against  the  Geor< 
gla,  Florida  ft  Alabama  Railway  Company, 
Judgment  for  plaintiff,  and  defendant  brings 
error  to  the  Court  of  Appeals,  which  certi- 
fies a  constitutional  question  to  the  Supreme 
Court.    Question  answered. 

Donalson  &  Donalson,  F.  T.  Myers,  and 
Pottle  ft  Glessner,  for  plaintiff  in  error. 
Russell   ft  Hawes,   for  defendant  in  error. 

EVANS,  P.  J.  The  following  question  was 
certified  to  the  Supreme  Court  by  the  Court 
of  Appeals:  *'Is  the  act  of  the  General  As- 
sembly approved  December  21,  1899  (Acts 
1899,  p.  48)  purporting  to  confer  authority 
upon  the  judge  of  a  city  court  to  preside  In 
another  city  court  when  the  judge  of  the  lat- 
ter court  Is  disqualified,  in  conflict  with  para- 
graph 1  of  section  5  of  article  6  of  the  Con- 
stitution of  the  state  of  Georgia,  which  pro- 
vides that  *ln  any  county  within  which  there 
is,  or  hereafter  may  be,  a  city  court,  the 
judge  of  said  court,  and  of  the  superior  court, 
may  preside  in  the  courts  of  each  other  In 
cases  where  the  judge  of  either  court  is  dis- 
qualified to  preside,'  on  the  ground  that  said 
constitutional  provision  prescribed  the  exclu- 
sive liLCthod  of  obtaining  a  judge  to  preside 
in  a  city  court  in  case  of  the  disqualification 
of  the  judge  thereof,  and  that  it  is  not  com- 
petent for  the  General  Assembly  to  provide 
by  statute  another  and  different  method?" 

The  argument  advanced  against  the  consti- 
tutionality of  the  act  of  1899  is  that  the  word 
'*may"  in  the  quoted  clause  of  the  Constitu- 
tion should  be  construed  "shall,"  and  that  by 
the  application  of  the  maxim  "Expresslo  un- 
Itis  est  exclusio  alterlus,"  only  a  judge  of  the 
superior  court  can  preside  in  a  city  court  in 
cases  where  the  judge  of  the  latter  court  is 
disqualified.  The  word  "may"  ordinarily  de- 
notes permission,  and  not  command.    Where 


the  word  "may,"  as  used  in  anstatute,  con- 
cerns the  public  interest  or  affects  the  rights 
of  third  persons,  it  will  be  construed  to  mean 
"must"  or  "shall.^  Blrdsong  v.  Brooks,  7  Ga. 
88;  Weems  v.  Farrell,  83  Ga.  419.  The  pub- 
lic is  concerned  in  the  prompt  admln^lstration, 
of  the  law,  and  this  constitutional  provision, 
looked  at  as  a  delegation  of  power,  will  be 
construed  to  Impose  a  duty  on  judges  to  pre- 
side for  each  other  In  cases  of  disqualifica- 
tion. But  whether  the  word  "may"  shall  be 
construed  to  have  the  effect  of  excluding  other 
superior  court  judges  from  presiding  out  of 
their  respective  circuits  in  a  given  case,  or  of 
denying  the  Legislature  the  power  of  other- 
wise supplying  the  place  of  a  disqualified  city 
court  judge,  depends  on  the  ascertainment  of 
the  constitutional  scheme  and  purpose  In  this 
respect  as  revealed  by  the  context.  The  Con- 
stitution (av.  Code  1895,  S  6839)  declares  that: 
"There  shall  be  a  judge  of  the  superior  court 
for  each  judicial  circuit,  whose  term  of  oflftce 
shall  be  four  years,  and  until  his  successor  Is 
qualified.  He  may  act  in  other  circuits  when 
authorized  by  law."  Again  the  Constitution 
(Civ.  Code  1895,  i  5850)  provides:  "The  Gen- 
eral Assembly  may  provide  by  law  for  the 
appointment  of  some  proper  person  to  preside 
in  cases  where  the  presiding  judge  is,  from 
any  cause,  disqualified."  These  paragraphs 
and  that  quoted  in  the  question  propounded 
by  the  Court  of  Appeals  (Civ.  Code  1895,  ? 
6851)  occur  in  the  same  article  of  the  Consti- 
tution, and  are  to  be  construed  in  pari  mate- 
ria. If  article  6,  8  5,  par.  1,  of  the  Constitution 
be  Interpreted  to  mean  that  only  a  judge  of  the 
superior  court  may  preside  in  the  city  court 
In  case  of  the  disqualification  of  the  city  court 
judge,  then  the  judge  of  the  city  court  (where 
there  is  a  city  court  In  the  county  where  the 
case  is  pending)  only  could  preside  in  the  su- 
perior court  where  the  judge  of  the  superior 
court  Is  disqualified,  since  the  language  of  the 
Constitution  is  that  the  judge  of  the  dty 
court  and  of  the  superior  court  may  preside 
in  the  courts  of  each  other  In  case  the  judge 
of  either  court  is  disqualified  to  preside. 

We  do  not  think  that  it  was  the  purpose  of 
the  framers  of  our  organic  law  to  exclude  a 
Judge  of  the  superior  court  of  another  circuit 
from  presiding  in  a  case  where  the  judge  of 
the  superior  court  is  disqualified  simply  be- 
cause there  may  etlat  a  city  court  in  such 
county.  To  hold  this  would  make  th^  other 
paragraphs  of  the  Constitution  which  we  have 
just  quoted  inoperative  in  such  a  case,  and 
limit  the  power  of  the  judge  of  the  superior 
court  Such  could  not  have  been  the  purpose 
of  the  framers  of  the  Constitution.  The  con- 
text very  plainly  shows  that  the  authoriza- 
tion of  a  judge  of  a  city  court  to  preside  in 
a  particular  case  in  the  superior  court,  where 
the  judge  of  that  court  is  disqualified,  was 
not  to  restrict  a  judge  of  the  superior  court 
from  presiding  out  of  his  circuit,  but  to  afford 
an  additional  opportunity  of  securing  an  eli- 
gible Judicial  officer  to  supply  the  place  of  the 
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disqualified  Judge.  See  2  Lewis'  Sutlierlaiid 
on  Stat  Const  S  640;  Ck>nt  Nat  Bank  v. 
Folsom,  78  Qa.  456,  3  S.  E.  269.  Practically 
the  same  question  was  before  this  court  in 
Winter  v.  Muscogee  R.  Co.,  11  Ga.  438.  At 
the  time  that  case  was  decided  the  Constitu- 
tion of  1798  was  in  force.  That  Constitution 
contained  no  proTlsion  in  terms  either  author- 
izing or  forbidding  a  Judge  of  the  superior 
court  to  preside  in  courts  outside  of  his  Judi- 
cial district.  The  statute  of  1801  provided 
that  "in  all  cases  brought  in  the  superior 
courts  or  any  of  them,  where  either  of  the 
Judges  thereof  shall  be  a  party,  or  interested 
therein,  it  shall  be  the  duty  of  three  or  more 
of  the  Justices  of  the  Inferior  court  to  preside 
at  the  trial  of  the  same."  Prince's  Dig.  p.  433, 
S  56.  The  act  of  1806  authorized  the  Judges 
of  the  superior  courts  to  alternate  in  their 
respective  districts.  Prince's  Dig.  p.  434,  S 
60.  The  point  was  made  that,  inasmuch  as 
the  Justices  of  the  Inferior  court  may  preside 
at  the  trial  of  a  case  in  which  the  Judge  of 
the  superior  court  of  the  circuit  for  which  he 
was  elected  is  a  party  or  interested  therein,  a 
Judge  of  the  superior  court  of  another  circuit 
may  not  preside  at  such  trial.  The  court  pro- 
nounced this  contention  to  be  a  non  sequitur, 
and  held  that  a  Judge  of  the  superior  court  of 
one  circuit  had  power  to  hold  a  court  in  an- 
other circuit  whenever  the  circumstances 
made  it  necessary  and  proper  that  he  should 
do  so. 

While  city  courts  modeled  after  the  city 
courts  of  Atlanta  and  Savannah  are  recog- 
nized by  the  Constitution,  still  they  are  statu- 
tory in  their  origin,  and  may  be  abolished  or 
created  at  the  pleasure  of  the  Legislature. 
The  Legislature  is  not  limited  by  the  Consti- 
tution in  prescribing  the  qualifications  of  the 
Judge  and  its  other  ofllcera  The  General  As- 
sembly can  provide  that  a  city  court  may  be 
held  by  a  person  other  than  the  Judge  of  that 
court,  under  given  circumstances.  Welbome 
V.  State,  114  Ga.  794  (8),  823,  40  S.  E.  857. 
While  discharging  the  specific  duties,  he  sus- 
tains to  that  court  the  relation  of  Judge.  The 
act  of  1899  only  undertakes  to  provide  that 
the  Judge  of  one  city  court  may  preside  in  an- 
other city  court  where  the  Judge  of  the  latter 
Is  disqualified  or  is  providentially  prevented 
from  trying  the  case.  The  words  "city  court'* 
are  used  in  the  act  of  1899  in  their  consti- 
tutional sense,  and  apply  only  to  city  courts 
from  which  a  direct  bill  of  exceptions  lies  to 
the  appellate  court  Wells  v.  Newton,  101  Ga. 
141,  28  S.  E.  640.  There  is  nothing  in  the 
Constitution  which  forbids  the  Legislature 
from  providing  for  a  Judge  to  supply  the  con- 
tingencies named  in  that  act  It  is  settled 
doctrine  that  no  statute  will  be  declared  un- 
constitutional, unless  its  enactment  is  prohib- 
ited by  the  Constitution  in  express  terms  or 
by  necessary  implication.  The  confiict  be- 
tween the  Constitution  and  the  statute  must 
be  plain  and  unmistakable  before  the  courts 
will  bold  the  law  void  on  account  of  its  re- 
pugnance. 


The  act  of  1899  is  not  in  conflict  with  ar- 
ticle 6,  9  5,  par.  1,  of  the  ConstitaUoii.  AU  the 
Justices  concur. 

(130  G*.  3S2) 

BBOADWAT  NAT.  BANK  v.   KENDBICK. 

(Supreme  Court  of  Georgia.     March  26.  1908) 

1.  Writ  of  EaaoBn-MANDATE  and  Pboceed- 

INGS  IN  LOWEB  COtTBT— PBOGEEDINQS  AFTEB 

Remand. 

When  this  case  was  formerly  before  the  Su- 
preme Court  (124  Ga.  1053,  53  S.  E.  576),  the 
judgment  dismissing  the  motion  for  new  trial 
was  reversed,  and  the  case  remanded  to  the  su- 
perior court,  in  order  that  counsel  for  the  mov- 
ant might  have  an  opportunity  to  show  to  the 
satisfaction  of  the  court  that  the  failure  to  com- 
ply with  thi  terms  of  its  original  order  with  re- 
spect to  the  time  of  filing  the  brief  of  evidence 
was  not  due  to  his  laches,  if  such  was  the  fact, 
and  in  order  that  the  court  might  exercise  its 
discretion  in  determining  whether  the  motion  tor 
new  trial  should  be  dismissed  or  not.  On  the 
subsequent  hearing,  in  order  that  his  discretion 
might  be  exercised  in  the  light  of  all  the  attend- 
ant circumstances,  there  was  no  error  in  hearing 
evidence  from  both  sides  as  to  the  cause  of  the 
delay.  See,  in  this  connection,  Lambert  Hoist- 
ing Engine  Co.  v.  Bray  &  Co.,  127  Ga.  452,  56 
S.  EI  513,  and  authorities  cited. 

2.  Same— RBVERSAIr-NECESSITT. 

The  presiding  judge  had  no  authority,  in 
the  absence  of  an  order  granted  in  term  time 
setting  the  case  for  a  hearing  in  vacation*  to 
deal  with  and  dismiss  the  motion  for  new  trial 
in  vacation;  but  where  exception  was  taken  to 
an  order  thus  granted,  and  the  presiding  judge 
required  certain  record,  in  addition  to  that  speci- 
fied  by  counsel,  to  be  transmitted  to  this  court, 
including  a  subsequent  order,  granted  in  term 
time,  from  which  it  appeared  that  after  the 
court  convened  the  matter  was  again  taken  up 
and  considered,  and  the  judge  in  open  court  dis- 
missed the  motion  for  new  trial  as  matter  of 
discretion,  and  entered  a  second  order  directing 
such  dismissal.  It  would  be  useless  to  grant  a  re- 
versal of  the  first  order,  while  the  second,  passed 
in  term  time,  remained  of  force,  and  without 
exception  thereto.  _  The  latter  order  constitutes 
the  final  valid  judgment  in  the  case.  According- 
ly direction  is  given  that  the  first  judgment,  en- 
tered in  vacation,  be  set  aside,  but  that  the  sec- 
ond judgment,  finally  dismissing  the  motion  for 
new  trial,  be  left  unaffected  hereby. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  between  the  Broadway  National 
Bank  and  A.  D.  Kendrick.  From  the  judg- 
ment, the  bank  brings  error.  Reversed,  with 
direction. 

Henry  Walker,  for  plalntiflC  in  error.  M. 
B.  Eubanks,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed,  with 
direction.    All  the  Justices  concur. 


(ISO  Ga.  447} 

JBIiLICO  V.  BAILIE. 

(Supreme  Court  of  Georgia.     March  20,  100&) 

1.  Pleading — Demurrer— Decision. 

The  result  of  sustaining  a  general  demurrer 
to  a  petition  on  the  grouna  that  it  appears  on 
the  face  thereof  and  from  the  account  annexed 
thereto  that  the  defendant  is  not  indebted  to 
the  plaintiff,  but  that,  on  the  contrary,  the  plain- 
tiff is  indebted  to  the  defendant*  should  be  to 


Ga.) 


VANDIVER  V,  ASSOCIATED  CHARITIES. 


999 


dismiss  the  petition,  not  to  retain  the  action  in 
court,  and  nnd  in  favor  of  the  defendant  on  a 
plea  of  set-off  against  the  plaintiff  on  the  ground 
of  such  admission. 

2.  Same. 

Under  the  alle^tions  of  the  petition  in  this 
case,  the  ruling  indicated  in  the  preceding  head- 
note  was  erroneous. 

3.  Same. 

Such  ruling  apparently  so  entered  into  and 
affected  the  entire  finding  of  the  auditor  that 
the  judgment  is  reyersed,   and  direction  given 
that  the  case  be  reref erred,  for  a  new  report. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond.  Judge. 

Action  by  Elizabeth  Dart  against  Richard 
W.  Roberts,  executor.  On  death  of  plaintiff, 
her  executor  was  made  party.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Pending 
appeal  defendant  died,  and  his  administrator, 
6.  N.  Bailie,  was  substituted  as  defendant 
Reversed,  with  directions. 

V.  W.  Capers  and  Salem  Dutcher,  for  plain- 
tiff In  error.  Lamar  &  Callaway,  for  defend- 
ant In  error. 

LUMPKIN,  J.  Elizabeth  Dart  brought  suit 
against  Richard  W.  Roberts,  as  executor  of 
Bllgh,  deceased,  seeking  to  recover  on  account 
of  money  alleged  to  have  been  loaned  by  the 
plaintiff  to  the  deceased  and  money  received 
by  him  as  her  agent.  The  plaintiff  having  died, 
her  executor  was  made  a  party  In  her  stead. 
Attached  to  the  plaintiff's  declaration  was  an 
account,  which  it  was  alleged  had  been  fur- 
nished to  the  plaintiff  by  the  executor  of  the 
deceased,  containing  entries  in  the  handwrit- 
ing of  the  latter.  According  to  this  account, 
the  plaintiff  owed  the  estate  of  the  deceased  a 
balance  of  $3,805.89.  Why  it  was  attached  to 
the  petition  at  all,  instead  of  being  used  as 
evidence  in  whole  or  in  part,  if  it  contained 
matter  favorable  to  the  plaintiff,  is  not  quite 
clear.  But,  for  some  reason,  it  was  deemed 
advantageous  and  desirable  by  the  pleader  to 
attach  it  as  an  exhibit  to  the  petition.  It  was 
not  admitted  in  the  petition,  "however,  that 
this  account  was  true  in  whole,  or  correctly 
set  out  the  state  of  the  accounts.  On  the  con- 
trary, there  was  attached  to  the  petition  an- 
other exhibit,  marked  "B,"  containing  an  ac- 
count which  the  plaintiff  alleged  was  correct. 
The  case  was  referred  to  an  auditor.  In  his 
rei)ort,  under  the  head  of  "Questions  on  De- 
murrer," he  reported  as  follows:  "First  ques- 
tion on  demurrer:  It  appears  from  said  peti- 
tion and  the  account  attached  thereto  that  the 
estate  of  the  defendant's  testator  is  not  in- 
debted to  the  plaintiff,  but,  on  the  contrary, 
plaintiff  is  indebted  to  said  estate.  The  au- 
ditor finds  that  the  plaintiff  is  indebted  to  the 
estate  of  T.  C.  Bligh  in  the  amount  herein- 
after set  out"  We  understand  the  above- 
quoted  portion  of  the  auditor's  report  to  mean 
that  he  held  that,  on  the  face  of  the  petition, 
the  defendant  was  not  Indebted  to  the  plain- 
tiff, but,  on  the  contrary,  the  plaintiff  was  in- 
debted to  the  defendant.     If  such  were  the 


case,  the  sustaining  of  a  demurrer  on  that 
ground  should  have  resulted  in  dismissing  the 
petition,  not  in  retaining  it  and  using  it  as  an 
admission  on  which  to  predicate  a  judgment 
In  favor  of  the  defendant  on  a  plea  of  set-off. 
The  auditor  erred  both  In  ruling  that  the  peti- 
tion showed  on  its  face  that  the  plaintiff  was 
Indebted  to  the  defendant  in  an  amount  in 
excess  of  that  due  by  the  defendant  to  the 
plaintiff,  and,  after  sustaining  this  ground  of 
the  demurrer,  in  not  dismissing  the  petition, 
and  the  presiding  judge  erred  in  not  sustain- 
ing the  exception  to  this  finding  of  the  au- 
ditor. The  defendant  cannot  put  his  adver- 
sary's case  out  of  court,  and  at  the  same  time 
retain  it  in  court  After  a  plea  of  set-off  is 
filed,  the  plaintiff  may  not  dismiss  his  action 
80  as  to  interfere  with  that  plea,  unless  by 
leave  of  the  court  on  sufficient  cause  shown, 
and  on  terms  prescribed  by  the  court  Civ. 
Code  1895,  S  3754.  But  the  defendant  cannot 
by  demurrer  both  dismiss  the  plaintiff's  ac- 
tion and  keep  it  alive.  This  error  pervaded 
the  whole  case,  and  no  doubt  affected  the  ul- 
timate finding  of  the  auditor  in  favor  of  the 
defendant  against  the  plaintiff.  It  Is  need- 
less, therefore,  to  discuss  other  rulings.  We 
think  the  proper  disposition  of  the  case  is  to 
reverse  the  judgment,  with  direction  that  the 
case  be  rereferred  to  the  auditor  for  further 
consideration  and  a  new  report. 

Judgment  reversed,  with  direction.  All  the 
Justices  concur. 

(130  Ga.  413) 
VANDIVER  V.   ASSOCIATED  CHARITIES 

OF  AUGUSTA. 
(Supreme  Court  of  Georgia.     March  27,  1908.) 

Habeas  Corpus— Custody  of  Child. 

Where  the  custody  of  a  female  infant  of  a 
prostitute,  legally  adopted  hy  a  woman  who  at 
the  time  was  the  keeper  of  a  brothel,  has  been 
awarded  by  the  ordinary  on  habeas  corpus  to  an 
incorporated  benevolent  society,  and  no  excep- 
tion 18  taken  to  such  judgment,  and  where  with- 
in two  months  thereafter  the  foster  mother  sues 
out  before  the  judge  of  the  superior  court  a 
writ  of  habeas  corpus,  on  the  ground  that  since 
the  former  proceeding  she  had  abandoned  her 
immoral  life  and  was  a  proper  person  to  be 
intrusted  with  the  care  of  the  infant,  and  the 
trial  is  bad.  and  from  the  evid'^nce  adduced 
thereon  it  appears  that  the  court  did  not  abuse 
its  discretion  in  refusing  to  award  the  infant 
to  the  foster  mother,  his  judgment  will  not  be 
disturbed.  See  Hunter  v.  Dowdy,  100  Ga.  644, 
28  S.  E.  387. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Richmond 
County;  H.  C.  Hainmoiid,  Judge. 

Habeas  corpus  by  Victoria  Vandiver  against 
the  Associated  Charities  of  Augusta  to  recov- 
er the  custody  of  a  child.  Writ  denied,  and 
plaintiff  brings  error.    Affirmed. 

J.  W.  Burch,  Jr.,  and  Salem  Dutcher,  for 
plaintiff  In  error.  Archibald  Blackshear,  for 
defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All  tho 
Justices  concur.  . 
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(130  Ga.  427) 

HUTCHEBSON  t.  LADSON. 
(Supreme  Court  of  Georgia.    March  27.  1908.) 

1.  OoNTiNUANCB— When  Aixowed. 

A  party  is  not  entitled  to  a  continuance,  be- 
cause one  has  been  previously  granted  to  his 
opponent,  and  none  has  been  granted  to  him. 

2.  SAin&--GBonifD9. 

Nor  can  a  party  have  a  case  continued  be- 
cause of  his  own  unexplained  absence  from  the 
court,  although  he  may  be  the  main  witness  in 
his  own  behalf,  and  his  counsel  may  not  be  pre- 
pared to  go  to  trial  in  his  absence. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dix. 
Tol.  10,  Continuance,  S§  41-46.] 

8.  EviDBNGE— Best  and  Secondary. 

Parol  evidence  as  to  the  contents  of  a  writ- 
ten instrument  is  not  admissible,  without  first 
showing  that  the  writing  itself  cannot  be  produc- 
ed in  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Diir. 
vol.  20,  Evidence,  SS  570-660.] 
4.  New  Tbiai/— Befusal. 

Under  the  admissions  in  the  defendant's 
answer  and  the  evidence  in  the  case,  the  ver- 
dict for  the  plaintiff  was  fully  authorized,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

[Eid.  Note.— For  cases  in  point,  see  Cent  Di^. 
vol.  37,  New  Trial,  SS  135-14a] 

(Syllabus  by  the  Court) 

BtTor  from  Superior  Court,  Mcintosh  Coun- 
ty ;  Paul  E.  Seabrook,  Judge. 

Action  by  Bufus  Ladson  against  John 
Hutcherson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Chas.  N.  Tyson,  for  plaintiff  In  error.  Ke- 
nan &  Crawford,  for  defendant  in  error. 

PER  CUBIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(ISO  Oa.  427) 

CLARK  et  al.  ▼.  CUTI/EB  et  al. 
(Supreme  Court  of  Georgia.     March  27.  1906.) 

Writ  of  Error— Be  view— Evidence. 

The  verdict  -  was  sufficiently  supported  by 
the  evidence,  and  was  not  contrary  to  law  or 
the  evidence. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Crawford  0)mi- 
ty;  L.  D.  Moore,  Judge  pro  hac. 

Action  between  Harry  Clark  and  others 
and  Archie  Cutler  and  others.  From  the 
judgment,  Clark  and  others  bring  error.  Af- 
firmed. 

M.  6.  Bayne,  for  plaintiffs  In  error.  H.  A. 
Mathews,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(130  Ga.  356) 

FLBWELLEN  et  al.  v.  McKBNNET  et  al. 
(Supreme  Court  of  Georgia.     March  25.  1908.) 
1.  Counties— County  Board— Operation  and 

Effect  of  Decisions. 

When  the  question  whether  a  new  court- 
house shall  be  erected  for  a  given  county  is 
within  the  Jurisdiction  of  a  board  of  commission- 


ers of  such  county,  and  they  haye  duly  determin- 
ed that  it  shall  be  built,  whether  they  will  levy 
a  tax  for  the  current  year  for  the  purpose  of  rais- 
ing funds  with  which  to  build  it  or  will  afford 
to  the  voters  of  the  county  an  opportunity  to 
avoid  the  necessity  for  levying  such  tax  by  au- 
thorizing the  issuance  of  bounds  by  the  county 
for  the  purpose  of  constructing  the  building,  hi 
a. matter  solely  for  the  determination  of  such 
commissioners.  Elliott  v.  Gammon,  76  Ga.  766 : 
Anderson  v.  Newton,  123  Ga.  512.  51  S.  E.  508 
(4).  Although  sny  taxpayer  of  the  county  may, 
by  a  proper  proceeding,  have  the  action  of  the 
commissioners  in  levying  such  a  tax  reviewed 
by  the  judge  of  the  superior  court,  for  the  pur- 
pose of  determining  whether  the  tax  levied  is 
exorbitant  (Pol.  Code  1895,  ft  396).  it  follows, 
from  the  above,  that  the  determination  of  this 
issue  canrot  be  made  to  depend  on  the  question 
whether  the  commissioners,  before  levying  the 
tax,  should  have  afiforded  the  voters  an  oppor- 
tunity to  authorize  the  funds  necessary  for  the 
construction  of  the  building  to  be  raised  by  the 
issuance  and  sale  of  bonds  by  the  coun^. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Counties,  9  264.] 

2.  Same— Taxation— Necessitt  of  Contract 

First  Being  Made. 

A  tax  for  the  purpose  of  raising  funds  with 
which  to  build  a  courthouse  for  a  county  may  be 
lawfully  levied  without  first  having  made  a  con- 
tract for  its  erection.  Dyer  v.  Erwin,  106  Ga, 
84.5,  83  S.  E  63;  Johnson  v.  Pinson,  126  Ga. 
121,  54  S.  E.  922;  Gaines  v.  Dyer.  128  Ga.  585. 
58  S.  E.  175  (6). 

tEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Counties,  ft  302.] 

8.  Same. 

Leave  was  granted  to  the  plaintiff  in  error 
to  bring  under  review  the  decisions  in  the  last 
two  cited  cases,  so  far  as  they  affected  this  ques- 
tion, and  upon  review  they  are  reaffirmed. 
4.  Same. 

The  points  above  decided  are  the  only  ones 
referred  to  in  the  brief  of  counsel  for  plaintiff  in 
error  as  objections  to  the  action  of  the  county 
commissioners. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Upson  Comity ; 
E.  J.  Reagan,  Judge. 

Action  between  E.  A.  Flewellen  and  others 
and  B.  G.  McKenney  and  others.  From  the 
Judgment,  Flewellen  and  others  bring  error. 
Affirmed. 

W.  R.  Hammond  and  M.  D.  Womble,  for 
plaintiffs  In  error.  M.  H.  Sandwltch  and  J. 
Y.  Allen,  for  defendants  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Justices,  concur. 


(180  Oa.  850) 

SMITH  V.  PILOHBR. 

(Supreme  Court  of  Georgia.    March  25,  1906.) 

Bills  and  Notes— Aotiob—Tbial—Vebdict— 

Inconsistent  and  Not  Covering  Issues — 

Amendment  and  Correction  —  Tender  — 

SumciENcrT  —  Whole  Amount  Due— Wbit 

of  Error— Sufficiency  of  Objection  to 

Evidence. 

Where,  upon  a  suit  on  a  note  for  $1,000 
principal,  providing  for  interest  and  10  per  cent, 
of  principal  and  interest  and  attorney's  fees, 
given  for  the  purchase  money  of  a  tract  of  land, 
a  bond  for  title  to  which  was  given  by  the  payee 
of  the  note  to  the  maimer  thereof  when  the  note 
was  executed,  defendant  pleaded  an  abatement  in 
the  purchase  price,  and  alleged  and  proved  that 
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a  bouse  (estimated  by  tbe  witnesses  on  tbe  trial 
to  bave  been  wortb  from  $125  to  $400)  on  the 
land  was  destroyed  by  fire  without  his  fault,  and 
before  he  was  given  possession  of  the  property, 
or  tbe  maturity  of  the  note,  and  that  before  the 
snit  was  commenced  he  tendered  $700  principal, 
besides  interest  thereon,  to  the  plaintiff,  who  re- 
fused it  and  defendant  admitted  that  a  notice 
as  required  by  law  had  been  giyen  him  by  the 
plaintiff  for  the  purpose  of  collectinir  such  at- 
torney's fees,  held: 

(1)  No  error  was  committed  by  the  court  in 
refusing  to  receive  from  the  jury  the  following 
finding  offered  as  their  verdict:  "We  find  the 
value  of  the  house  to  be  $140,  and  find  in  favor 
of  the  tender"— or  in  requiring  the  jury  to  re- 
tire, under  proper  instructions,  to  render  another 
finding  as  their  verdict,  as  the  two  findings  re- 
turned were  inconsistent,  and  the  issues  made  by 
the  pleadings  and  evidence  were  not  covered 
thereby. 

(2)  When  the  jury  offered  for  the  second  time 
a  findinr  as  their  verdict,  upon  the  court  being 
reminded  that  he  failed  to  charge  the  jury  with 
reference  to  attorney's  fees,  there  was  no  error 
in  refusing  to  receive  such  finding  as  their  ver- 
dict, which  was  as  follows:  "We,  the  jury,  find 
for  the  plsintiff  $941.30"— or  In  requiring  the 
jury  to  retire  again  to  render  another  finding, 
with  instructions  that  the  plaintiff  would  be  en- 
titled to  recover  10  per  cent,  of  principal  and  in- 
terest as  attorney's  fees  if  the  jury  found  that 
the  defendant,  at  the  time  the  tender  was  made, 
owed  the  plaintiff  more  than  the  amount  ten- 
dered. 

(3)  Proof  of  the  tender  refused  by  the  plain- 
tiff before  the  suit  was  commenced  did  not  de- 
stroy the  plaintiff's  right  to  recover  10  per  cent. 
of  principal  and  interest  as  attorney's  fees  on 
the  amount  of  the  verdict,  as  the  jury  found  that 
the  defendant  owed  at  the  time  of  the  tender 
more  than  tbe  amount  tendered. 

(4)  When  testimony  is  offered  for  one  party, 
and  counsel  for  the  opposite  party  states,  "I  do 
not  think  that  is  admissible,"  without  stating 
any  grounds  of  objection,  he  cannot  complain 
that  the  court  committed  error  in  admitting  the 
testimony. 

(5)  The  evidence  warranted  the  verdict,  and 
no  good  reason  appears  for  disturbing  the  judg- 
ment of  the  court  below  in  refusing  a  new  trial. 

[E3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tender.  §§  21-28.] 

(Syllabus  by  the  Court.) 

Eirror  from  Superior  Court,  Forsyth  Coun- 
ty;  Geo.  F.  Gober.  Judge. 

Action  by  T.  J.  Pilcber  against  B.  C.  Smith. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

Brooks  ft  Henderson,  for  plaintiff  in  error. 
H.  I/.  Patterson,  for  defendant  in  error. 

HOLDEIN,  J.  Pilcher,  the  def^dant  in 
error,  brought  suit  against  Smith,  the  plain- 
tiff in  error,  for  the  principal,  interest  and 
attorney's  fees  due  on  a  note  dated  August 
6,  1905,  due  December  26,  1905,  for  $1,000 
principal,  providing  for  Interest  from  maturi- 
ty at  the  rate  of  8  per  cent  per  annum  and  10 
per  cent  on  principal  and  interest  as  attor- 
ney's fees  in  case  of  collection  by  suit  PU- 
cher  alleged  in  his  petition  that  he  had  glTsn 
to  Smith  a  notice  in  writing  10  days  before 
the  suit  was  brought  of  his  intuition  to  bring 
the  suit  and  of  the  term  of  the  court  to  wliich 
the  salt  would  be  brought,  in  accordance  with 
the  act  of  the  General  Assembly  of  Georgia 
approved  December  12,  1900.    The  defendant 


in  his  answer  admitted  that  the  notice  was 
glyen  as  alleged,  and  that  he  gave  the  note 
sued  on  which  was  for  the  purchase  money  of 
a  certain  lot  of  hmd,  but  alleged  and  proved 
tbat  at  tbe  time  of  the  execution  of  the  note 
Pilcher  executed  and  delivered  to  him  a  bond 
for  tlttes  in  the  usual  form,  and  that  prior 
to  the  delivery  of  possession  of  the  property 
to  him,  tbe  dwelling  house  thereon  was  de- 
stroyed by  fire.  Smith  prayed  for  an  abate- 
ment of  the  purcliase  prices  Upon  the  trial  of 
the  case  evidenoe  was  introduced  by  witnesses 
estimating  the  value  of  the  house  at  various 
amounts  ranging  from  $125  to  $400.  Verdict 
was  rendered  In  favor  of  the  defendant  bi 
error,  and,  to  the  order  of  the  court  overrul- 
ing a  motion  for  a  new  trial,  the  plaintiff  in 
error  filed  a  bill  of  exceptions  and  brings  the 
case  to  this  court  for  review. 

1.  Upon  the  trial  of  the  case  the  Jury  re- 
turned the  following  finding:  '*We,  the  Jury, 
find  the  value  of  the  house  to  be  $140,  and  we 
find  in  favor  of  the  tender."  The  court  sent 
the  jury  back  to  their  room,  and  instructed 
them  to  put  their  finding  in  different  form, 
setting  out  the  amount  they  found  in  favor 
of  the  plaintiff,  and  also  instructed  them  that, 
if  they  found  the  plaintiff  was  entitled  to  re- 
cover more  than  the  amount  tendered  at  the 
time  of  the  tender,  then  they  could  not  find 
in  favor  of  the  tender.  Plaintiff  in  error  con- 
tends that  the  finding  was  clear  and  certain, 
and  alleges  that  the  action  of  the  court  above 
referred  to  was  error.  Plaintiff  in  error  upon 
the  trial  of  the  case  pleaded  and  offered  evi- 
dence that  }ie  tendered  to  the  defendant  in 
error  before  the  suit  was  commenced  $700 
principal,  and  contended  that,  by  reason  of 
the  house  being  burned,  this  was  the  full 
amount  due  him.  The  findings  above  referred 
to  are  inconsistent^  and  their  meaning  uncer- 
tain. In  order  for  the  finding  in  favor  of  the 
tender  to  be  upheld,  the  amount  of  the  prin- 
cipal of  note  would  have  to  be  reduced  to  the 
extent  of  $800  by  reason  of  the  burning  of  the 
houses  as  the  amount  of  principal  tendered 
was  only  $700.  If  the  finding  of  $140  as  the 
value  of  the  house  is  to  be  the  amount  deducted 
from  the  purchase  price  of  $1,000,  the  amount 
to  be  deducted  would  be  less  than  the  amount 
to  be  deducted  if  the  finding  was  In  favor 
of  the  tender.  The  plaintiff  in  error  contends 
that  the  finding  by  the  jury  in  favor  of  the 
tender  meant  that  there  was  due  the  plaintiff 
only  $700  principal,  and  that  $300  should 
be  deducted  from  the  $1,000  note  by  reason 
of  the  burning  of  the  house,  and  that  the 
other  finding  that  the  value  of  the  house  was 
$140  was  surplusage.  We  cannot  agree  with 
this  contention.  But  U  the  finding  iii  fav- 
or of  the  tender  was  treated  as  surplusage, 
and  the  meanhig  of  the  Jury  should  be  con- 
strued to  be  that  the  note  of  $1,000  was 
to  be  credited  with  $140  the  final  verdict 
of  the  Jury  and  the  Judgment  rendered  there- 
on did  no  substantial  injury  to  the  plain- 
tiff in  error ;  for  if  the  $140  was  credited  on 
the  note  and  a  Judgment 'rendered  for  the  bal- 
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ance  of  the  principal,  interest,  and  attorney's 
fees,  the  amount  of  this  judgment  would  be 
within  a  very  small  amount  of  the  final  judg- 
ment actually  rendered,  and  the  difference 
would  now  be  more  than  met  by  the  benefit 
received  by  the  plaintiff  in  error  from  the  de- 
fendant having  renounced  any  interest  on  thi^ 
amount  of  the  Judgment  from  the  date  of  its 
rendition.  Why  should  either  one  of  the  find- 
ings be  ignored  in  preference  to  the  other? 
Both  cannot  be  given  effect.  They  are  utterly 
inconsistent  with  each  other.  Hall  v.  Spivey, 
65  Ga.  693.  To  avoid  the  uncertainty  as  to 
what  the  jury  meant,  was  it  not  proper  for 
the  court  to  have  the  jury  retire  and  put  their 
findings  in  a  form  that  bore  a  certain  mean- 
ing and  had  a  certain  effect?  Moreover,  this 
finding  that  the  house  was  worth  $140  does 
-not  cover  the  issue  proper  to  be  made  in  the 
case.  Phinizy  v.  Guernsey,  111  Ga.  346,  36 
S.  E.  796,  50  L.  R.  A.  680,  78  Am.  St  Rep. 
207.  Many  of  the  authorities  cited  in  the 
next  division  of  this  opinion  support  the  rul- 
ing here  made.  We  see  no  error  in  the  court 
having  the  jury  to  retire  and  render  another 
finding,  nor  in  the  instructions  given  them  at 
the  time  for  any  reason  given  in  complaining 
of  the  action  of  the  court. 

2.  After  the  jury  had  retired  as  set  forth 
in  the  preceding  division  of  tliis  opinion, 
they  returned  with  the  following  finding: 
"We,  the  jury,  find  for  the  plaintiff  $941.30." 
Whereupon  the  attention  of  the  court  was 
called  to  the  fact  that  he  iiad  not  instruct- 
ed the  jury  with  reference  to  attorney's  fees. 
The  court  then  had  the  jury  to  retire  again, 
instructing  them  that  the  plaintiff  would  be 
entitled  to  recover  10  per  cent  attorney's 
fees  on  whatever  amount  they  found  in  his 
favor,  if  they  did  not  find  in  favor  of  the 
tender.  Plaintiff  in  error  contends  that  the 
court  committed  error  in  not  receiving  and 
having  recorded  as  the  verdict  of  the  jury 
this  finding,  and  in  sending  the  jury  back 
again  with  instructions.  Under  the  admis- 
sions in  the  pleadings  in  this  case,  the  de- 
fendant in  error  was  entitled  to  recover  10 
per  cent  of  principal  and  interest  as  attor- 
ney's fees,  if  the  amount  of  the  principal 
due  him  at  the  time  of  the  tender  was  more 
than  $700,  the  amount  of  principal  tendered. 
The  judge  failed  in  his  charge  to  instruct  the 
jury  in  reference  to  such  right  of  the  de- 
fendant in  error  to  recover  attorney's  fees. 
One  of  the  issues  made  by  the  pleadings 
and  evidence  was  whether  or  not  the  defend- 
ant in  error  was  entitled  to  recover  attor- 
ney's fees  It  is  uncertain  whether  attor- 
ney's fees  were  included  in  the  finding,  which 
was 'for  one  sum.  Moreover,  if  the  amount 
found  by  the  jury  included  attorney's  fees, 
it  was  proper  that  this  amount  should  be 
separated  from  the  amount  of  the  principal. 
In  the  case  of  McLendon  v.  Frost,  57  Ga. 
448,  the  jury  returned  a  verdict  for  one  gross 
sum.  The  jury  stating  to  the  court  that 
the  finding  embraced  principal  and  interest, 
the  court  instructed  them  that  the  principal 


and  interest  should  be  separated.  They  re- 
tired and  returned  with  a  verdict  for  a  cer- 
tain sum  as  principal  and  a  certain  sum  as 
interest  This  action  of  the  court  below  was 
said  by  this  court  not  to  be  error.  The  case 
of  Western  &  A.  R.  Co.  v.  Brown,  102  Ga. 
13,  29  S.  E.  130,  involved  a  suit  for  an  un- 
liquidated demand  arising  ex  delicto,  and  up- 
on the  trial  of  such  case  the  jury  cannot 
find  a  given  amount  for  principal  and  an  ad- 
ditional and  separate  amount  as  interest  In 
that  case  the  jury  rendered  a  verdict  for  a 
certain  amount  as  principal  and  a  certain 
amount  as  interest  Upon  motion  of  counsel 
for  plaintiff,  the  court  permitted  the  two 
amounts  to  be  consolidated  Into  one  sum 
and  the  verdict  was  written  accordingly,  and 
this  action  of  the  court  was  held  not  to  be 
error.  Upon  the  subject  of  the  right  of  the 
court  to  require  a  jury  to  retire  and  render 
another  verdict  when  their  verdict  is  uncer- 
tain, or  does  not  cover  the  issues  in  the  case, 
see  the  following  cases:  Collins  v.  BuUard, 
57  Ga.  333;  TurbaviUe  v.  State,  58  Ga.  545; 
Van  Leonard  v.  Eagle  &  Phoenix  Mfg.  Co., 
60  Ga.  544 ;  Hardin  v.  Johnston,  58  Ga.  522 ; 
Blalock  V.  Waldrup,  84  Ga.  145,  10  S.  E.  622, 
20  Am.  St  Rep.  350;  Vance  v.  Roberts,  86 
Ga.  457,  12  S.  E.  653 ;  Baker  v.  Thompson.  89 
Ga.  486,  15  S.  E.  644;  Jordan  v.  Downs,  118 
Ga.  544,  45  S.  E.  439 ;  Lee  v.  Humphries,  124 
Ga.  539,  52  S.  E.  1007.  If  the  amount  of  the 
finding  in  the  present  case  included  attor- 
ney's fees,  it  was  proper  to  have  the  jury 
separate  such  item  from  the  principal  and  in- 
terest If  the  amount  of  the  finding  did  not 
include  attorney's  fees,  it  was  proper  to  re- 
quire the  jury  to  find  attorney's  fees,  as  it 
necessarily  followed  from  the  finding  of  the 
jury  that  the  amount  due  at  the  time  of  the 
tender  was  more  than  the  amount  of  the 
tender,  and  for  this  reason  the  defendant  in 
error  was  entitled  to  recover  attorney's  fees 
under  the  evidence  as  a  matter  of  law. 
Where  the  meaning  of  a  verdict  is  certain, 
and  it  is  merely  imperfect  and  informal,  the 
court  can  put  the  verdict  in  proper  form  tn 
conformity  to  the  intention  of  the  jury  as 
expressed  in  the  verdict.  Cothran  v.  Donald- 
son, 49  Ga.  458;  Civ.  Code  1895,' SS  5110, 
5111,  5332.  But  the  court  cannot  supply 
substantial  omissions  from  the  verdict  Ma- 
yo V.  Keaton,  78  Ga.  125,  2  S.  E.  687.  And 
the  oourt  will,  on  motion  for  a  new  trial,  set 
aside  a  verdict  that  does  not  cover  all  the 
material  issues  made  by  the  pleadings  and 
the  proof  submitted  in  support  of  them. 
Tompkins  v.  Corry,  14  Ga.  118 ;  Lake  v.  Har- 
dee, 55  Ga.  667;  Abbott  v.  Roach,  118  Ga. 
511,  38  S.  E.  955;  Civ.  Code  1895,  ft  6329. 
A  verdict  will  likewise  be  set  aside  when  it 
is  so  uncertain  that  it  cannot  be  executed. 
Mitchell  V.  Printup,  27  Ga.  469.  Whenever 
a  verdict  is  ambiguous  and  uncertain  in  its 
meaning,  or  does  not  cover  a  substantial  issue 
made  by  the  pleadings  in  the  case  upon  which 
proof  is  offered,  it  is  proper  to  have  the  jury 
retire  again  for  the  purpose  of  rendering  an- 
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other  verdict  under  proper  Instractlons  from 
the  court.  It  la  better  to  do  this  than  to  re- 
ceiTe  the  verdict,  which  would  probably  hare 
to  be  set  aside  on  a  motion  for  a  new  trial, 
resulting  In  the  expense  and  trouble  of  an- 
other trial. 

3.  The  plaintiff  in  error  contends  that  the 
court  erred  In  Instructing  the  jury  that  the 
defendant  In  error  would  be  entitled  to  re- 
cover 10  per  cent  of  principal  and  Interest 
as  attorney's  fees,  if  they  did  not  find  in  fa- 
vor of  the  tender.  His  ground  of  objection 
to  this  charge  is  that  as  the  plaintiff  in  error 
tendered  to  the  defendant  in  error  $700,  and 
left  in  the  hands  of  the  clerk  of  the  court  this 
amount  for  the  defendant  in  error,  this 
should  be  credited  on  the  note,  and  the  de- 
fendant in  error  should  recover  attorney's 
fees  only  on  the  difference  between  this 
amount  and  the  amount  found  to  be  due  by 
the  jury.  The  tender  of  $700  principal  and 
Interest  thereon  made  by  the  plaintiff  in 
error  to  the  defendant  in  error  was  not  suffi- 
cient to  cover  the  amount  due  at  the  time, 
according  to  the  finding  of  the  jury,  and  such 
amount  tendered  and  refused  should  not  be 
treated  as  a  payment  on  the  note.  Civ.  Code 
1895,  S  3728;  Hiller  v.  Howell,  74  Ga.  174. 
A  tender  to  be  effectual  must  be  for  the  full 
amount  due.  The  contract  was  an  entire  one 
and  the  plaintiff  in  error  had  no  right  to  re- 
quire the  defendant  in  error  to  accept  par- 
tial pasrments;  there  being  no  provision  in 
the  contract  giving  the  plaintiff  in  error  the 
right  to  make  any  payments  on  the  note  less 
than  the  full  amount  due.  An  incomplete, 
and  consequently  ineffectual,  tender,  can  cre- 
ate no  rights,  and  the  position  of  the  par- 
ties remains  the  same  as  if  none  had  been 
made.  Were  the  rule  different,  it  would  be 
in  the  power  of  a  debtor  to  harass  his  cred- 
itor by  forcing  the  acceptance  of  frequent 
payments  on  an  indebtedness,  no  matter  how 
insignificant  might  be  the  amounts  tendered. 

4.  The  plaintiff  in  error  complains  that  the 
court  committed  error  In  allowing  certain 
testimony  offered  by  the  defendant  in  error. 
In  certifying  this  ground  the  trial  judge 
states  that  counsel  for  the  plaintiff  in  error 
did  not  state  what  his  objection  was,  or 
what  part  of  the  evidence  he  objected  to;  but, 
when  the  evidence  was  offered,  the  only 
thing  he  stated  by  way  of  objection  was: 
"Your  honor,  I  do  not  think  that  is  admis- 
sible." When  testimony  is  offered  by  one 
party  and  admitted,  the  opposite  party  can- 
not complain  that  it  was  inadmissible  unless 
he  makes  objection  when  it  is  offered,  and 
states  the  ground  of  such  objection.  An- 
drews V.  State,  118  Ga.  1,  43  S.  E.  852;  Mc- 
Farland  v.  Darien  &  W.  R.  Co.,  127  Ga.  97, 
56  S.  E.  74;  Harris  v.  Amoskeag  Lumber  Co., 
97  Ga.  465,  25  S.  E.  519. 

5.  The  evidence  was  sufficient  to  warrant 
the  verdict,  and  no  good  reason  appears  for 
setting  aside  the  judgment  of  the  court  be- 
low, which  is  affirmed.  All  the  Justices  con- 
cur* 


(180  Ga.  409) 
LUPO  V.  TOWN  OF  FRAZIER. 

(Supreme  Court  of  Georgia.     March  27,  1906.) 

1.  JuDiciAii  Sales  —  Title  and  Rights  of 
PuBCHASEBS— Vacation  of  Judgment. 

Where  the  defendant  in  two  separate  judg- 
ments was  present  and  a  bidder  at  a  sheriff's 
sale  of  his  property,  and  bad  notice  that  the  sale 
was  beiuff  nad  under  both  judgments,  and  made 
no  objection,  except  that  he  had  on  that  day  pre- 
viously bid  off  the  land  which  the '  sheriff  was 
reselling  because  of  his  failure  to  comply  with 
his  bid,  and  he  afterwards  accepted  from  the 
sheriff  the  overplus  from  the  proceeds  of  the 
sale,  after  deducting  amount  of  judgments,  costs, 
and  expenses  of  sale,  with  knowledge  that  the 
amount  received  was  such  overplus,  and  the 
sheriff,  after  the  sale,  on  the  day  thereof,  de- 
livered to  the  purchaser,  who  was  the  attorney 
for  the  plaintiffs  in  l>oth  judgments,  his  deed 
to  the  land,  and  made,  on  the  execution  issued 
upon  the  judgment  sought  to  be  set  aside, 
an  entry  reciting  the  sale  under  l)oth  judgments 
and  the  disposition  of  the  entire  proceeds  of  the 
sale,  held: 

(a)  Such  judgments  are  settled  so  far  as  con- 
cerns said  defendant,  and  he  cannot  complain 
that  the  purchaser  at  such  sale  has  not  paid  to 
the  sheriff  any  of  his  bid  except  enough  to  cover 
costs,  expenses  of  sale,  and  such  overplus,  or 
that  the  plaintiffiB  have  received  no  money  fr<mi 
such  sale. 

(b)  Such  defendant  cap  not,  after  such  sale  and 
the  acceptance  of  such  overplus,  have  granted  a 
motion  to  set  aside  one  of  tlie  judgments,  though 
such  motion  was  pending  at  the  time  of  the  sale, 
and  this  fact  was  known  to  the  purchaser. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  ?0,  Evidence,  §§  1068-1104.] 

2.  Judgment— Vacating. 

The  record  does  not  disclose  any  reason  why 
the  judgment  of  the  court  refusing  to  set  aside 
the  judgment  should  be  disturbed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin.  Judge. 

Action  by  the  town  of  Frazier  against  R. 
N.  Lupo.  Judgment  for  plaintiff;  and,  a  mo- 
tion to  set  aside  and  vacate  the  same  having 
been  denied,   Lupo  brings  error.     Affirmed. 

The  town  of  Frazier  brought  suit  upon  a 
bond  given  by  R.  N.  Lupo,  as  clerk  and  treas- 
urer of  the  town,  and  obtained  a  verdict  and 
judgment  at  the  August  term,  1005.  No  mo- 
tion for  a  new  trial  was  made,  or  bill  of  ex- 
ceptions taken,  but  during  the  term  Lupo 
made  a  motion  to  set  aside  the  verdict  and 
vacate  the  judgment  so  rendered,  without  ask- 
ing for,  or  at  any  time  obtaining,  a  superse- 
deas. Upon  the  judgment  an  execution  was 
issued,  and  it  was  levied  upon  a  lot  of  land 
of  the  movant  An  independent  execution. 
Issued  upon  a  judgment  in  favor  of  J.  B. 
Carroll  against  R.  N.  Lupo,  was  levied  upon 
the  same  land,  and  the  land  was  advertised 
for  sale,  offered  for  sale,  and  sold,  under  both 
pf  these  judgments.  Before  the  land  was  sold, 
Lupo  made  an  offer  to  H.  L.  Grice,  who  was 
attorney  for  the  plahitiffs  in  both  judgments, 
to  pay  the  judgment  in  favor  of  Carroll  upon 
conditions,  one  of  which  was  that  the  land 
would  not  be  sold  under  the  other  judgment, 
which  offer  was  refused.  At  the  sale  Lupo 
bid  on  the  land,  and  it  was  knocked  off  to 
him.    He  then  told  the  sheriff  that  he  could 
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not  pay  tor  the  land  until  later  In  the  day, 
whereupon  the  sheriff  told-  him  that  he  would 
sell  it  again,  and  Lupo  said,  he  would  bid  It 
in  as  often  as  the  sheriff  put  it  up  for  sale. 
The  sheriff  then  proceeded  to  offer  the  land 
for  resale  on  the  same  day.  At  the  second 
sale  H.  Jm  Grice  bid  $825,  which  was  the  high- 
est bid  except  one  of  $900,  offered  by  Lupo, 
which  latter  bid  the  sheriff  refused  to  cry, 
unless  accompanied  by  the  money  or  a  cer- 
tified check,  and  the  land  was  knocked  off  to 
Grice,  to  whom  the  sheriff  on  the  day  of 
sale  made  a  deed  in  the  usual  form,  reciting 
that  the  land  was  levied  upon  under  both 
Judgments  and  was  knocked  off  to  Grice,  who 
Was  the  highest  and  best  bidder,  for  $825, 
and  that  this  sum  had  been  paid  by  him  to 
the  sheriff  before  delivery  of  the  deed.  On 
the  day  of  the  sale  the  sheriff  made  an  entry 
on  the  execution  in  favor  of  the  town  of 
Frazier,  reciting  the  fact  of  the  two  levies, 
that  the  land  was  sold  under  both  Judgments, 
the  amount  the  land  brought  at  the  sale,  the 
disposition  of  the  money,  the  payment  of  the 
two  Judgments  in  full  to  the  attorneys  of  rec- 
ord for  the  plaintiffs  in  both  executions,  and 
that  the  balance  of  the  proceeds  of  the  sale, 
which  was  $75.40,  was  that  day  paid  by  him 
to  Lupo.  The  sheriff  testified  that  on  the 
day  of  the  sale  he  offered  this  $75.40  to  the 
attorney  for  Lupo,  who  refused  it  He  then 
paid  it  to  Lupo,  and  told  him  what  he  was 
paying  it  to  him  for,  and  Lupo  receivM  it. 
There  was  testimony  by  the  sheriff  and  oth- 
ers that  Lupo,  when  he  received  the  money, 
was  not  drunk ;  while  the  testimony  of  Lupo 
and  his  witnesses  was  that  when  the  money 
was  paid  to  him  he  was  drunk.  Lupo  testi- 
fied that  ever  since  he  discovered,  a  short 
time  after  the  day  of  the  sale,  that  the  sher- 
iff had  paid  him  the  overplus,  he  had  been 
ready  to  pay  the  money  back  to  the  sher- 
iff or  Grice,  that  he  had  it  then,  and  on  the 
hearing  of  the  motion  he  tendered  the 
amount,  with  Interest,  in  open  court,  to  the 
attorney  for  the  town  of  Frazier,  the  sheriff, 
and  the  purchaser,  who  refused  it  He  then 
offered  to  leave  it  with  the  clerk  of  the  court, 
and  the  court  declined  to  direct  the  deposit 
of  the  money  with  the  court,  or  to  direct  any 
disposition  of  it  The  sale  occurred  on  April 
3,  1906,  pending  the  motion  to  set  aside  and 
vacate  the  verdict  and  Judgment.  The  hear- 
ing of  the  motion  was  concluded  on  Febru- 
ary 14,  1907.  The  court  denied  the  motion, 
and  the  movant  filed  his  bill  of  exceptions 
thereto. 

H.  M.  Boyer,  Howard  B.  Ckmtes,  John  P. 
Ross,  and  J.  B.  Hall,  for  plaintiff  in  error. 
Tomlinson  Fort,  H.  L.  Grice,  and  W.  L.  & 
Warren  Grice^  for  defendant  in  error. 

HOLDBN,  J.  (after  stating  the  facts  as 
above).  1.  According  to  the  testimony  of 
H.  L.  Grice,  the  movant  knew  the  day  before 
the  sale  of  the  property  and  on  the  morning  of 
the  sale  that  it  was  advertised  to  be  sold  un- 
der the  Judgment  in  favor  of  the  town  of 


FnuBier,  as  well  as  under  the  Judgment  in 
favor  of  J.  B.  Carroll;  for  the  movant  ap- 
proached him  on  these  two  occasions  and  of- 
fered to  pay  the  Carroll  Judgment  iqM>n  con- 
ditions, one  of  which  was  that  the  land 
would  not  be  sold  under  the  Judgment  in  fa- 
vor of  the  town.  With  knowledge  that  the 
land  was  being  sold  under  the  Judgment  in 
favor  of  the  town,  as  well  as  under  another 
Judgment,  the  movant  bid  at  the  sale,  and  ao- 
cepted  the  overplus  from  the  proceeds  of  tbe 
sale,  which  was  the  amount  left  after  paying 
the  sum  due  on  both  Judgments,  the  costs, 
and  the  expenses  of  the  sale,  with  knowledge 
of  the  fact  at  the  time  of  accepting  the  over- 
plus (according  to  the  testimony  of  the  sher- 
iff) that  the  amount  paid  him  was  such  over- 
plus. Under  these  facts  the  movant  cannot 
afterwards  Insist  on  his  motion  to  set  aside 
the  Judgment  in  favor  of  the  town,  although 
such  motion  was  pending  at  the  time  of  tbe 
sale,  which  fact  was  known  to  the  purchaser 
thereat.  After  the  sale  the  sheriff  made  to 
the  purchaser  a  deed  to  the  land,  in  which 
it  was  recited  that  the  land  was  sold  under 
both  Judgments;  and  made  an  entry  on  the 
execution  in  favor  of  the  town,  wherein  the 
same  recitals  were  made,  and  that  out  of  the 
purchase  money  the  amount  due  on  the  two 
judgments  had  been  paid  to  the  attorneys  of 
record  of  the  plaintifTs  in  execution,  and  that 
the  balance  of  the  proceeds,  after  payment 
of  the  costs  and  expenses  of  sale,  was  paid 
to  the  movant  Under  the  facts  above  stated* 
as  far  as  concerns  the  movant  the  Judgment 
in  favor  of  the  town  is  settled,  and  any  ques- 
tion that  might  arise  as  to  whether  the  pur- 
chaser, who  was  the  attorney  for  the  plain- 
tiffs in  both  fl.  fas.,  liad  paid  any  money  to 
the  sheriff,  or  to  his  clients,  the  plaintiffs  in 
fl.  fa.,  is  a  matter  between  parties  other  than 
the  movant  and  with  which  the  movant  lias 
no  concern,  as  the  Judgment  in  favor  of  the 
town  can  never  be  operated  again  against  the 
movant's  property.  Jinks  v.  American  Mort-. 
gage  Co.,  102  Ga.  694,  28  S.  B.  609;  Will- 
banks  V.  Untriner,  98  Ga.  801,  25  S.  E.  841 ; 
Pinkston  v.  Harrell,  106  Ga.  102,  31  S.  E. 
808,  71  Am.  St  Rep.  242.  The  movant  with 
full  knowledge  of  all  the  facts,  having  bid  at 
the  sale  and  accepted  the  overplus  above  re- 
ferred to,  cannot  Insist  upon  setting  aside  a 
Judgment  upon  which  the  sale  was  in  part 
based  and  which  has  been  settled  out  of  the 
proceeds  of  the  property.  There  was  evi- 
dence for  and  against  the  contention  of  the 
movant  that  he  was  drunk  when  the  overplus 
was  paid  to  him  by  the  sheriff,  but  it  was 
sufficient  to  sustain  the  finding  that  he  was 
then  sober  and  knew  what  money  was  paid 
him,  and  why  it  was  paid  him. 

2.  The  court  conunitted  no  error  In  exclud- 
ing the  declarations  of  Lupo  the  day  after  the 
money  was  paid  him,  to  the  effect  that  he 
knew  nothing  about  its  having  been  paid  him. 
These  declarations  were  self-serving,  and 
were  properly  excluded.  No  error  was  com- 
mitted  in  overruling  the  demurrer  of  the 
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moyant,  or  in  excluding  the  evidenoe  referred 
to  in  the  assignments  of  error  as  having  been 
excluded  over  his  objections. 

There  are  other  questions  made  by  the 
record  in  this  case,  and  other  eyidence  than 
that  set  out  in  the  statement  of  facts,  but 
the  conclusion  arrived  at  makes  it  unneces- 
sary to  consider  them. 

The  record  discloses  no  reason  why  the 
judgment  of  the  court  refusing  to  set  aside 
the  judgment  should  be  disturbed ;  and  the 
same  is  affirmed.    All  the  Justices  concur. 


(130  Ga.  SO) 

ROBINSON  V.  STATE. 
(Supreme  Court  of  Georgfia.     March  25,  1906.) 

1.  Cbihinai.  Law— Wbit  of  Bbbob— Review— 
Habmlbss  £>bbob— Aduission  of  Evidence. 

On  the  trial  of  one  indicted  for  murder, 
where  a  witness  testified  that  the  deceased  came 
up  to  the  place  where  the  accused  was  sitting, 
and  '^walked  up  coming  along  going  to  town/ 
the  words  "going  to  town"  were  apparently  a 
conclusion  of  the  witness.  If  he  meant  that  the 
deceased  was  going  in  the  direction  of  town,  it 
was  not  clearly  expressed.  But  the  admission 
of  this  evidence  alone  would  not  be  sufficiently 
material  to  require  a  new  trial. 

[Ed.  Note.— For  cases  in  ooint.  see  Cent  Dig. 
▼oL  15,  GrinOnal  Law,  M  ^37-314a] 

2.  Homicide  — BviDEWCE  — Dying    Declaba« 
noNS— Pbelivinabt  Evidenob. 

The  evidence  of  the  witness  hy  whom  it 
was  sought  to  show  a  dying  declaration,  as  set 
forth  in  the  brjef  of  evidence,  is  confused,  and 
the  question  as  to  whether  there  was  enough 
to  show  prima  facie  that  the  deceased  was  con- 
scious that  he  waa  in  articulo  mortis  when  he 
made  the  declaration  is  left  in  grave  doubt.  As 
the  case  is  to  be  returned  for  a  new  trial  on 
another  ground,  on  the  next  hearing  it  can  be 
made  more  plainly  to  ajppear  whether,  at  the 
time  of  makmg  the  declaration,  the  declarant 
was  in  articulo  mortis,  and  whether  at  that 
time  he  was  conscious  of  his  condition.  A  prima 
facie  case  as  to  those  matters  is  sufficient  to 
carry  the  statement  offered  as  a  dying  declara- 
tion to  the  jury,  leaving  to  them  the  ultimate 
determination  as  to  whether  or  not  the  person 
making  such  declaration  was  in  the  article  of 
death  and  realized  his  condition.  But,  either 
from  affinnative  statement,  or  from  circumstan- 
ces, or  from  both,  a  prima  facie  case  on  these 
points  must  be  made  before  the  declaration  will 
be  admitted.  See  Pen.  Code  1895,  {  1000 ;  Mit- 
chell V.  State,  71  Ga.  148;  Findley  v.  State. 
125  6a.  579,  54  S.  E.  106;  Bird  v.  State.  1^ 
Ga.  254,  57  S.  E.  320;  Jones  v.  State,  130  Qa. 
— ,  60  S.  E.  840. 

[Ed.'  Note.— For  cases  in  point,  see  Oent  Dig. 
VOL  26,  Homicide,  H  457-6(9.] 

3.  SAia>— Admissibilitt. 

There  was  no  error  in  admitting  evidence 
to  show  that,  when  the  accused  was  carried  to 
jail,  about  15  or  20  minutes  after  the  homicide, 
he  exhibited  evidences  that  he  had  been  drink- 
ing. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  26,  Homicide,  ft  38L] 

4.  Sams— IN8IBT7CTI0N8. 

Under  the  evidence  in  this  case  there  was 
no  error  in  charging  as  follows:  "So,  if  a  kill- 
ing be  done,  if  a  life  be  taken,  and  the  party 
doing  the  killing  is  not  justified  under  the  law 
of  self-defense,  or  if  there  are  no  circumstances 
to  mitigate  the  killing,  to  reduce  it  to  a  lower 
grade  of  homicide,  the  killing  would  be  mur- 
der.*' The  evidence  on  behalf  of  the  accused 
tended   to  set  up  self-defense.     It  did  not  in- 


volve defense  of  the  wife  of  the  accused  against 
a  felonious  attack,  so  as  to  render  the  charge 
quoted  objectionable  as  excluding  that  as  on« 
of  the  defenses  of  the  accused. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
-vol  26,  Homicide,  |S  63&-641.] 
6.  GbiminaIi   Law— Ebbok   in    Instbuotions 

GUKEU   BT   OTHBBS   GiVEN. 

It  was  error  to  charge  thaL  when  a  man  is 
conscious  that  he  .is  dying  or  about  to  die,  and 
has  received  a  fatal  wound  from  which  of  neces- 
sity he  must  die,  and  makes  statements  in  view 
of  approaching  death,  the  law  presumes  that 
such  statements  are  true;  nor  was  the  harmful 
effect  of  such  error  relieved  by  a  recharge,  in 
which  the  judge  informed  the  jury  that  he  de- 
sired to  correct  the  former  charge,  and  instruct- 
ed them  that,  if  a  man  is  dying  or  about  to 
die,  and  has  reason  to  believe  that  of  necessity 
he  must  die,  and  makes  a  statement  in  view  ci 
approaching  death,  *'the  law  treats  that  state- 
ment as  having  the  sanctity  of  truth,  and  gives 
it  such  dignity  as  allows  it  to  be  admitted  in 
evidence  to  be  considered  by  the  jury." 

6.  HOMICIUB— DtING   DBCLABATIONS— DETiOh 
MINATION  OF  ADMISSIBILITY. 

There  was  no  error  in  charging  that,  in  de- 
termining whether  or  not  a  person  who  bad  been 
shot,  and  who  died  shortly  thereafter,  and  whose 
statement  was  offered  as  a  dyins  declaration, 
was  in  fact  in  a  dying  condition  when  the  state- 
ment was  made,  the  jury  could  consider,  along 
with  the  other  evidence  on  the  subject,  the  na- 
ture and  character  of  the  wound  and  its  serious- 
ness. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  26,  Homicide,  SS  457-459.] 

(Syllabus  by  the  Gourt) 

Error  from  Superior  Gourt,  Terrell  Gounty; 
W.  G.  Worrell,  Judge. 

Amos  Robinson  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

M.  G.  Edwards,  Dasher  &  Parks,  and  J. 
G.  Parks,  for  plaintiff  in  error.  R.  R.  Arnold, 
J.  B.  Ridley,  J.  A.  Laing,  Sol.  Gen.,  and  Jno. 
G.  Hart,  Atl7-  Gen.,  for  the  State. 

LUMPKIN,  J.  Amos  Robinson  was  indict- 
ed for  murder,  and  found  guilty,  with  a  rec- 
ommendation that  he  be  imprisoned  in  the 
penitentiary  for  life.  He  moved  for  a  new 
trial,  and  upon  the  overruling  of  the  motion 
filed  a  bill  of  exceptiona  The  headnotes  suf- 
ficiently deal  with  the  grounds  of  the  motion 
for  a  new  trial,  except  that  complaining  of 
the  charge  in  regard  to  dying  declarations. 
Such  declarations,  made  by  a  person  in  the 
article  of  death,  who  is  conscious  of  his  con- 
dition, as  to  the  cause  of  his  death  and  the 
person  who  killed  him,  are  admissible  in  eyi- 
dence in  a  prosecution  for  the  homicide. 
Pen.  Gode  1895,  ft  1000.  The  presiding  judge 
first  charged  the  jury  that  the  law  presumes 
that  a  dying  declaration  made  under  such 
circumstances  is  true.  Realizing  that  this  in- 
struction was  erroneous,  he  subsequently  re- 
called the  jury  from  the  room  to  which  they 
had  retired.  Informed  them  that  he  had  not 
Intended  to  make  that  statement,  and  desired 
to  correct  it,  and  then  recharged  them  on  the 
subject  In  this  second  charge,  referring  to 
a  statement  made  by  one  who  is  dying  and 
is  conscious  of  his  condition,  he  said  that 
"the  law  treats  that  statement  as  having  the 
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sanctity  of  truth,  and  gives  It  such  dignity 
as  allows  it  to  be  admitted  In  evidence  to  be 
considered  by  the  jury."  The  charge  that  the 
law  trettts  a  dying  declaration  as  having  "the 
sanctity  of  truth**  was  subject  to  the  same 
objection  as  the  original  charge.  It  dealt 
with  the  weight  of  the  evidence,  not  merely 
its  admissibility.  Doubtless  this  was  unin- 
tentional on  the  part  of  tlie  learned  judge 
who  gave  the  charge;  but  jurors  are  often, 
perhaps  generally,  inclined  to  give  great 
weight  to  dying  declarations  without  being 
instructed  to  do  so,  and,  if  they  are  informed 
by  the  judge  that  the  law  treats  such  state- 
ments as  having  "the  sanctity  of  truth,"  It 
Is  calculated  to  give  undue  emphasis  to  the 
weight  to  be  attached  to  such  evidence.  For 
this  error  a  new  trial  must  be  granted. 

As  the  case  is  returned  to  the  superior 
court  for  another  trial,  we  express  no  opin- 
ion as  to  the  sufficiency  of  the  evidence. 

Judgment  reversed.  All  the  Justices  con- 
car. 

(130  Ga.  848) 

BURLET  V.  STATE. 
(Supreme  Court  of  Georgia.     March  25,  1906.) 

1.  Homicide— Evidence— ADMissiBHimr— Mo- 
tive. 

In  the  trial  of  one  for  murder,  any  perti- 
nent fact  which  of  itself,  or  in  combmation  with 
other  circumstances,  tends  to  show  a  motive  for 
the  defendant  to  commit  the  crime  charged 
against  him,  is  relevant.  In  passing  on  an  ob- 
jection to  testimony  of  this  character,  a  re- 
mark by  the  court  that  the  solicitor  states  that 
he  wishes  to  show  the  motive  of  the  defendant 
is  not  tantamount  to  an  expression  of  opinion 
that  the  testimony  to  which  objection  is  made 
is  sufficient  to  show  motive  on  the  part  of  the 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Homicide,  §§  32a-§31;  vol.  14,  Crim- 
inal Law,  §§  1632,  1533.] 

2.  Cbiminai.  LiAW— Trial— iNSTBUcnoNs— Is- 
sues. 

An  instruction  in  a  criminal  case  that  "the 
charge  as  made  by  the  srand  jury,  on  the  one 
hand,  and  his  [the  defendant'sX  plea  of  not  guil- 
ty thereto  on  the  other,  forms  an  issue,  and  yon 
are  now  trying  the  truth  of  that  issue,"  is  but 
X  statement  in  general  terms  that  the  charge, 
as  described  in  the  indictment,  and  the  defend- 
ant's plea  of  not  guilty  form  the  issue  in  the 
case,  and  does  not  place  the  grand  jurors  in 
the  attitude  of  prosecutors. 

3.  Homicide  —  Evidence— PBESUifprioNS  and 
Burden  of  Pboof— Malice; 

In  the  trial  of  one  indicted  for  murder, 
where  the  evidence  to  establish  the  homicide 
shows  circumstances  indicating  that  the  slayer 
was  actuated  by  malice,  it  is  proper  to  charge 
the  jury  that  the  law  presumes  every  homi- 
cide to  be  malicious  until  the  contrary  appears 
from  circumstances  of  alleviation,  excuse,  or 
justification,  and  that  it  is  incumbent  on  the 
prisoner  to  make  out  such  circumstances  to  the 
satisfaction  of  the  jury,  unless  they  appear  from 
the  evidence  produced  against  him. 

iEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  26,  Homicide,  H  586-591.] 

4.  Cbiminal  Law— Writ  of  Error— Rsview 
—Harmless  Error- Instructions. 

A  defendant  cannot  invoke  an  instruction 
upon  the  law  as  applicable  to  a  particular  phase 
of  his  case,  and  thereafter  demand  a  new  trial 
because  of  the  inapplicability  of  the  instruction. 


If,  in  compliance  with  such  request,  the  court's 
charge  be  not  technically  accurate,  and  the  in- 
accuracy is  of  such  a  nature  that  it  is  manifest- 
ly harmless,  a  new  trial  will  not  be  granted  on 
this  account. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  SS  3005-3013.] 

5.  Sams— Instructions— Invasion   of   Prov- 
ince OF  Jury. 

A  charge:  "If  you  are  satisfied  of  the  guilt 
of  the  defendant  to  a  moral  and  reasonable 
certainty,  and  beyond  a  reasonable  doubt,  from 
the  evidence,  that  he  [the  defendant]  is  guilty 
of  murder,  it  would  be  your  duty,  and  you  would 
be  authorized,  to  find  him  guilty*'- is  not  open 
to  the  objection  that  it  amounts  to  a  judicial 
invasion  of  the -province  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §9  1782-1748.] 

6.  Sams— Instructions— Intimation  of  Opin- 
ion. 

In  the  trial  of  one  charged  with  murder, 
where  the  evidence  relied  on  to  convict  is  not 
wholly,  circumstantial,  it  is  not  error  requiring 
a  new  trial  for  the  judge,  immediately  after 
instructing  the  jury  upon  the  particular  punish- 
ments fixed  by  the  law  as  a  consequence  of 
verdicts  of  guilty  with  and  without  a  recom- 
mendation, to  aad  that  "the  court  would  have 
no  power  to  change  it,  if  it  desired  to  do  so.** 

7.  Same. 

The  court  fully  charged  on  the  defendant's 
contention  that  he  did  not  slay  the  deceased. 
Assignments  of  error  not  specially  noticed  are 
without  merit  The  deceased,  according  to  the 
evidence  introduced  by  the  prosecution,  was  will- 
fully slain  by  the  defendant.  We  find  no  error 
requiring  the  grant  of  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Fletcher  Hurley  was  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

J.  D.  Kllpatrick,  for  plaintiff  In  error. 
Wm.  Schley  Howard,  Sol.  Gen.,  and  Jno.  C- 
Hart,  Atty.  Gen.,  for  the  S|tate. 

EVANS,  P.  J.  Fletcher  Burley  was  con- 
victed of  the  murder  of  Tom  Walker.  H? 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  brings  error.  There  was 
evidence  from  whic^  the  jury  could  find  these 
facts:  The  homicide  occurred  at  a  hall  where 
a  dance  party  was  in  progress.  The  deceased, 
soon  after  entering  the  hall,  seated  himself 
beside  one  Mary  Seals.  The  defendant  was 
this  woman's  escort  to  the  dance  hall.  The 
defendai;t,  accompanied  by  one  of  his  In- 
timate associates,  approached  the  deceased, 
and  demanded  "what  he  was  doing  by  his 
girl,"  and,  without  provocation,  attacked  the 
deceased  with  knives.  Others  joined  in  the 
assault  on  the  deceased,  who  was  stabbed  sev- 
eral times  and  struck  with  thrown  objects 
and  by  the  fists  of  his  assailants.  The  de- 
ceased succeeded  in  escaping  from  the  house, 
and  his  dead  body  was  discovered  the  next 
morning  a  few  feet  from  the  dance  hall.  The 
defendant  was  seen  to  stab  the  deceased  in 
the  breast,  and  a  physician  testified  that 
the  wound  in  the  breast  caused  the  death  of 
the  deceased. 

1.  Over  the  defendant's  objection  that  the 
testimony  was  irrelevant,  a  witness  was  al- 
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lowed  to  testify  that  the  defendant  had  been 
frequently  seen  in  company  with  Mary  Seals. 
The  testimony  was  relevant,  and,  in  connec- 
tion with  other  circumstances,  it  tended 
to  show  that  the  defendant's  assault  upon  the 
deceased  was  apparently  provoked  by  a  fit 
of  Jealousy  aroused  by  the  deceased  taking 
a  seat  by  the  woman.  The  defendant  was  her 
escort  to  the  dance  that  night  When  he  ob- 
served that  the  deceased  was  sitting  by  this 
woman,  he  cursed  the  deceased,  and  demand- 
ed "what  he  was  doing  by  his  girl."  His 
conduct  and  speech  reflected  his  resentment 
towards  the  deceased  for  taking  a  seat  by 
this  woman,  and  the  testimony  to  which  ob- 
jection was  made  tended  to  show  that  his 
anger  was  kindled  and  inflamed  by  the  pas- 
sion of  Jealousy,  and  that  this  was  the  mo- 
tive which  actuated  him  in  committing  the 
homicide.  In  ruling  on  this  objection  the 
court  remarked  that  the  Solicitor  General 
said  he  wished  to  show  the  defendant's  mo- 
tive, and,  unless  he  made  It  appear  that  the 
testimony  was  relevant,  he  would  rule  it  out 
The  remark  of  the  court  is  excepted  to  as  be- 
ing an  intimation  of  opinion  that  the  testi- 
mony was  sufflclent  to  show  motive.  We  do 
not  see  how  such  an  Import  could  be  given  to 
the  language  of  the  court  What  was  said 
was  nothing  more  than  the  court's  reason  for 
the  ruling  invoked,  and  It  has  been  held  that 
the  court  may  state  his  reason  why  testi- 
mony should  be  allowed,  if  what  he  says  Is 
not  calculated  to  prejudice  the  Jury.  See 
Walker  v.  State,  124  Ga.  97,  52  S.  B.  819. 

2.  In  the  course  of  his  instructions  to  the 
Jury  the  court  said:  "The  charge  as  made 
by  the  grand  Jury,  on  the  one  hand,  and  his 
[defendant's]  plea  of  not  guilty  thereto  on 
the  other,  forms  an  Issue,  and  you  are  now 
trying  the  truth  of  that  issue."  The  excep- 
tion to  this  excerpt  is  that  the  grand  Jurors 
are  put  in  the  attitude  of  prosecutors,  and  the 
effect  was  to  give  prominence  to  the  prose- 
cution, and  to  belittle  the  defense.  This  ex- 
ception is  not  well  taken.  The  pleadings  in 
a  criminal  case  consist  of  the  indictment  (con- 
taining the  names  of  the  grand  Jurors  and 
a  statement  of  the  specific  crime  charged 
against  the  accused)  and  the  defendant's  plea. 
The  language  complained  of  amounted  to 
nothing  more  than  a  statement  of  the  issue 
submitted  to  the  Jury. 

3.  The  court  charged:  "If  the  homicide 
(that  is,  if  the  killing)  is  proved  in  this  case. 
If  the  evidence  offered  by  the  state  shows 
you  that  the  defendant  is  the  person  who 
committed  the  act — that  is,  that  the  person 
killed  was  killed  by  the  defendant — ^then  the 
state  has  met  this  presumption  of  innocence, 
and  the  burden  is  put  upon  the  defendant  to 
show  you  that  the  homicide  was  done  either 
under  circumstances  of  mitigation  or  Justifi- 
cation. The  evidence  to  do  this,  however, 
may  come  from  the  evidence  offered  by  the 
state  to  prove  the  homicide,  or  from  the 
evidence  offered  by  the  defendant,  or  from 


the  defendant's  statement  •  •  ♦  When 
the  killing  is  proved  to  be  the  act  of  the  de- 
fendant the  presumption  of  Innocence  with 
which  he  enters  the  trial  is  removed  from 
him,  and  the  burden  Is  then  upon  him  to 
Justify  or  mitigate  the  homicide;  but  as 
before  charged  you,  the  evidence  to  do  this 
may  be  found  In  the  evidence  offered  by 
the  state  to  prove  the  killing,  as  well  as  by 
the  evidence  offered  by  the  defendant  or  the 
defendant's  statement  Tou  are  to  try  this 
case  under  all  the  evidence  offered."  While 
perhaps  the  phraseology  employed  by  the 
same  Judge  In  Mann's  C^ase,  124  Ga.  760,  53 
S.  E.  824,  4  L.  R.  A.  (N.  S.)  934  (to  which 
reference  is  made  In  the  third  division  of  the 
syllabus),  is  more  technically  accurate  than 
these  quoted  extracts,  yet  there  is  no  such 
substantial  difference  between  them  as  to 
require  a  new  trial.  Wilson  v.  State,  69  Ga. 
224  (9);  Johnson  v.  State,  180  Ga.  — ,  60 
S.  B.  160. 

4.  The  thirteenth  and  fourteenth  grounds 
of  the  motion  contain  long  excerpts  from  the 
charge  defining  Justifiable  homicide,  which 
are  excepted  to  as  mingling  and  confusing 
Pen.  Code  1895,  SS  70,  71,  73,  and  as  not  ad- 
Justed  to  the  real  defense  of  the  accused. 
We  have  carefully  examined  the  charge,  and 
fall  to  discover  that  the  court  charged  section 
73  of  the  Penal  Code  of  1895.  The  only  tes- 
timony which  even  remotely  suggested  a 
charge  on  Justifiable  homicide  came  from  one 
of  the  defendant's  witnesses  who  testified 
that  he  "was  In  the  hall  when  Tom  [the  de- 
ceased] got  killed.  Tom  was  sitting  down 
by  a  girl.  Fletcher  [the  defendant]  walked 
up  to  them.  Tom  Jumped  up  with  his  hand 
in  his  hip  pocket  Son  Nance,  walked  up, 
and  took  it  up.  Saw  Rob  Seals  and  Tom 
Starr  have  knives.  Do  not  think  Fletch  was 
about  Tom  Walker.  Gould  not  hear  what 
Fletch  said  to  Tom..  Did  not  hear  Fletch 
cuss  Tom  Walker.  Saw  Son  Nance  with  a 
bottle.  I  did  not  see  any  licks  passed."  In 
his  statement  the  accused  denied  any  partici- 
pation In  the  homicide.  But  his  counsel  re- 
quested the  court  to  Instruct  the  Jury  on  the 
law  of  Justifiable  homicide.  The  defendant 
cannot  invoke  an  instruction  on  the  law  as 
to  a  particular  phase  of  the  case  on  trial,  and 
thereafter  complain  on*  the  inapplicability  of 
his  request  Threlkeld  v.  State,  128  Ga.  660, 
58  S.  B.  49.  The  court  certifies  that,  though 
the  particular  Instruction  given  was  not  re- 
quested, the  defendant's  counsel  did  request 
that  he  charge  the  Jury  on  the  subject  of 
Justifiable  homicide.  The  charge  respecting 
Justifiable  homicide  was  not  erroneous ;  and, 
even  If  It  was  unauthorized  by  the  evidence, 
the  defendant  should  not  be  given  a  new 
trial  because  the  court  at  his  instance  gave 
him  the  benefit  of  a  defense  to  which  he  was 
nftt  entitled  by  the  evidence.  The  court  In- 
structed the  Jury  that  if  the  defendant  did 
not  kill  the  deceased,  he  should  be  acquitted. 

The  defendant's  counsel  also  invoked  an  in- 
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fttructlon  on  tbe  law  of  yolnntary  manfilangh- 
ter.  The  court's  charge  on  this  subject  was 
not  technically  accurate.  In  explaining  the 
elements  of  this  grade  of  homicide,  his  honor 
charged  that  a  "serious  personal  injury/'  as 
used  in  Pen.  Code  1895,  S  65,  meant  "a  bodily 
injury,  and  not  a  personal  affront  or  personal 
wrong,  an  injury  that  may  deprive  of  life, 
and  which  must  be  prevented  by  a  resistance 
of  like  sort"  This  language  was  taken  from 
the  opinion  in  the.  case  of  Thompson  v.  State, 
24  Ga.  297;  but,  as  has  been  frequently  ob- 
served, every  expression  found  in  an  opinion 
by  the  Supreme  Court  may  not  be  given  in 
charge.  In  that  case  the  court  was  demon- 
strating  that  a  serious  personal  injury  as 
used  in  the  statute  meant  a  bodily  injury. 
The  gravity  or  seriousness  of  the  injury  was 
not  up  for  decision.  The  inaccuracy  is  pat- 
ent Where  an  attempt  is  made  by  the  per- 
son killed  to  commit  a  serious  personal  in- 
jury on  the  person  killing,  it  is  not  essen- 
tial to  reduce  the  grade  of  homicide  to  volun- 
tary manslaughter  that  the  attempted  injury 
shall  be  one  that  may  deprive  of  life.  But 
the  error  was  harmless.  This  is  so  for  the 
reason  that  neither  the  evidence  nor  the  pris- 
oner's statement  warranted  a  charge  on  vol- 
untary manslaughter,  and  the  inaccuracy  in 
defining  this  grade  of  homicide  could  not 
possibly  have  any  injurious  effect  on  the 
accused.  Under  the  evidence  the  defendant 
was  guilty  or  not  guilty  of  murder,  and  this 
charge  was  harmless. 

6.  That  portion  of  the  charge  stated  in 
the  fifth  division  of  the  syllabus  is  not  suth 
Ject  to  the  criticism  made  of  it.  Addis  v. 
State,  120  6a.  180,  47  S.  B.  505. 

6.  The  court  charged:  '*If  the  Jury  should 
find  the  defendant  guilty,  and  in  the  exercise 
of  the  discretion  left  with  them  by  law,  and 
should  recommend  the  defendant  to  life  im- 
prisonment— that  Is,  imprisonment  in  the 
penitentiary  for  life — ^the  form  of  your  ver- 
dict in  that  event  would  be:  'We,  the  Jury, 
find  the  defendant  guilty,  and  recommend 
that  he  be  punished  by  imprisonment  in  the 
penitentiary  for  life.*  If  that  be  your  ver- 
dict, gentlemen,  that  would  be  his  punish- 
ment The  court  would  have  no  power  to 
change  it,  if  it  desired  to  do  so."  The  last 
sentence  in  this  excerpt  is  excepted  to  as  be- 
ing an  intimation  of  an  opinion  that  the 
death  penalty  ought  to  be  infiicted,  and  would 
be  inflicted  if  the  court  had  the  power  to 
do  so.  Immediately  preceding  this  instruc- 
tion the  court  had  charged  the  Jury  that  a 
verdict  of  guilty,  without  recommendation, 
would  necessitate  the  infliction  of  the  death 
penalty.  The  court's  instruction  as  to  tbe 
effect  of  a  verdict  of  guilty,  and  one  of  guilty 
with  a  recommendation,  was  clear  and  ex- 
plicit, and  the  sentence  objected  to,  when 
considered  in  connection  with  its  conte^ 
could  not  fairly  create  any  other  impression 
but  that  the  court  meant  that  the  law  fixed 
tbe  punishment  consequent  upon  the  particu- 


lar verdict,  and  not  the  Judge.  See  Pol  Code 
1895,  S  63,  as  to  punishment  of  murder. 

7.  We  have  carefully  considered  the  otlier 
grounds  of  the  motion,  and  do  not  think  any 
error  is  made  to  appear.  The  complaint  that 
the  real  defense  of  the  plaintiff  In  error,  that 
he  did  not  slay  the  deceased,  was  blif^ted 
by  Judicial  oversight  is  not  well  founded. 
Almost  the  last  words  which  fell  from  the 
lips  of  the  Judge  was  an  instruction  that,  if 
the  defendant  did  not  kill  the  deceased,  a 
verdict  of  not  guilty  should  be  returned.  The 
evidence  warranted  the  verdict  and  we  find 
no  error  in  the  record  requiring  a  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(4  Oa.  Api>.  8S) 
HAWLET  DOWN   DRAFT  FURNACE   C50. 
OF  GEORGIA  v.  E.  VAN  WINKLE  GIN 
&  MACH.  WORKS.    (No.  802.) 

(Court  of  Appeals  of  Georgia.    March  SO,  190&) 

1.  Sales— W*ABBANTT  of  Fitness. 

While,  in  a  contract  of  sale,  there  can  be  do 
coexistence  of  express  and  implied  warranties 
on  the  same  subject,  since  the  one  ipso  facto 
excludes  the  other,  stiir  this  exclosion  does  not 
necessarily  extend  to  every  feature  of  the  con- 
tract. When  a  known  definitely  described  ar- 
ticle is  purchased,  the  very  terms  of  descrip- 
tion usea  are,  generally  speaking,  so  fax  ex- 
press warranties  as  to  the  kind  of  article  to  be 
supplied  that  no  implied  warranty  of  its  fitness 
to  any  particular  use  intended  by  tbe  buyer 
arises,  though  the  seller  may  be  cognizant  of 
the  particular  use  contemplated.  However,  the 
express  warranties  contained  in  ordinary  de- 
scriptive words  of  make,  size,  grade,  quantity, 
etc,  are  not  usually  so  general  in  their  rela- 
tion to  the  subject-matter  of  the  sale  as  to  ex- 
clude an  implied  warranty  that  the  article  is 
merchantable  and  free  from  such  inherent  de- 
fects as  render  it  worthless  or  not  reasonably 
suited  to  the  purposes  for  which  ordinary  ar- 
ticles covered  by  the  descriptive  terms  employed 
are  designed  and  intended. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  43,  Sales,  9  760.] 

2.  Wbit  of  ElBBOBr— Review— Evidence. 

A  verdict  will  not  be  set  aside  as  unsup- 
ported by  the  evidence  when  the  amount  of  it 
is  within  the  range  covered  by  the  testimony, 
though  it  may  not  correspond  with  the  contoi- 
tions  of  either  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  3944-3917.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Atlanta. 

Action  by  the  Hawley  Down  Draft  Furnace 
Company  of  Georgia  against  the  E.  Van  Win- 
kle Gin  &  Machine  Worka  From  the  Judg- 
ment the  plaintifiT  brings  error.    Affirmed. 

The  plaintiff  sued  for  the  price  of  two 
Hawley  Down  Draft  furnaces  which  it  con« 
tracted  to  Install  and  did  install  at  the  de- 
fendant's oil  mill  in  Gulf  Port,  Miss.  The 
agreement  was  silent  as  to  warranties,  except 
80  far  as  the  specific  designation  of  the  par- 
ticular make,  size,  style,  etc.,  is  to  be  regard- 
ed as  a  warranty.  The  defendant  admitted 
contracting  for  the  furnaces  and  that  they 
were  installed,  and  pleaded  a  failure  of  con- 
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fllderatlon,  for  that  the  furnaces  were  wholly 
worthless  and  did  not  accomplish  the  pur- 
poses for  which  they  were  Intended;  '*that 
said  furnace  is  an  attachment  to  be  attached 
to  a  boiler  for  the  purpose  of  consnming  less 
fuel  In  making  steam,  entirely  consnming 
the  coal  or  other  fnel  used,  and  also  consum- 
ing the  smoke  caused  by  the  combustion; 
that  said  furnaces  failed  to  accomplish  either 
of  these  objects,  and  therefore  were  wholly 
worthless."  The  Jury  rendered  a  small  ver- 
dict in  favor  of  the  plaintiff,  and  it  excepts. 
The  further  facts  necessary  to  an  understand- 
ing of  the  case  appear  in  the  course  of  the 
opinion. 

Tye,  Peeples,  Bryan  &  Jordan,  for  plain- 
tiff  In  error.  Wimbish,  Watkins  &  Ellis,  for 
defendant  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  An  express  warranty  In  the  sale  of 
goods  excludes  all  implied  warranties  on^  the 
same  subject  Johnson  v.  Latimer,  71  6a. 
470.  The  rule  is  sometimes  stated  in  lan- 
guage broad  enough  to  convey  the  idea  that, 
if  there  Is  an  express  warranty  as  to  any 
feature  of  the  sale,  all  implied  warranties 
are  to  be  excluded;  but  we  do  not  think 
there  has  ever  been  any  deliberate  intention 
to  extend  the  rule  this  far,  because,  unless 
the  express  and  the  implied  warranties  relate 
to  the  same  thing,  there  is  no  reason  in  law 
or  in  logic  why  one  should  exclude  the  other. 
For  example,  though  the  seller  of  a  horse 
expressly  warrants  that  his  title  to  it  Is 
perfect,  the  implied  warranty  that  the  ani- 
mal is  free  from  latent  undisclosed  physi- 
cal unsoundness  is  not  excluded.  The  two 
warranties  here  relate  to  dlffei^ent  subjects, 
and  therefore  neither  affects  the  other. 
•*When  a  known,  described,  and  definite  arti- 
cle is  ordered  of  a  manufacturer,  although  it 
be  stated  by  the  purchaser  that  it  is  required 
for  a  particular  purpose,  yet  if  the  known, 
described,  and  definite  thing,  which  is  of  the 
kind  and  quality  called  for  by  the  order,  be 
actually  supplied,  there  is  no  warranty  that 
It  shall  answer  the  particular  purpose  intend- 
ed by  the  buyer."  Fay  &  Eagan  Co.  v.  Dud- 
ley, 129  Ga.  814,  58  S.  E.  826;  Seitz  v.  Brew- 
ers' Co.,  141  U.  S.  510,  12  Sup.  Ct  46,  85  L. 
Ed.  837 ;  De  Loach  v.  Tutweiler,  2  Ga.  App. 
4d8,  58  S.  E  790;  Crankshaw  v.  Schweizer, 
1  Ga.  App.  863,  58  S.  E.  222.  There  is  ab- 
solutely no  conflict  between  this  statement 
and  the  principle  announced  in  Civ.  Code 
1895,  %  3555,  which  provides  that  in  sales 
without  express  warranty  the  seller  in  all 
cases,  unless  the  contract  itself  expressly  or 
from  the  nature  of  the  transaction  makes  an 
exception,  is  by  Construction  of  law  held  to 
warrant  that  the  lEirticle  sold  "Is  merchant- 
able and  reasonably  suited  to  the  use  intend- 
ed"; for  the  expression  **use  intended"  here 
found  is  not  equivalent  in  import  to  the  words 
**use  intended  by  the  buyer." 

To  make  the  particular  plans  and  pur- 
poses of  the  purchaser  a  part  of  the  warran- 
to 8.E.-64 


ty,  they  must  be  a  part  of  the  contract  For 
example,  a  sportsman  intending  to  shoot 
wild  ducks  orders  cartridges  of  standard 
make,  and  q[)eciflQd  load.  The  seller,  al- 
though he  knows  the  use  intended,  does  not 
make  the  individual  theories  of  the  sports- 
man as  to  the  particular  form  of  shell  or 
amount  of  load  he  shall  iise  a  part  of  the 
contract  of  sale,  but  he  does  warrant  that 
the  cartridges  he  delivers  are  merchantable 
and  reasonably  suited  for  the  purpose  for 
which  cartridges  of  that  style  and  load  are 
manufactured  and  sold.  If  the  cartridges  de- 
livered are  improperly  manufactured,  or  the 
powder  is  defective  or  the  priming  imper- 
fect, there  is  a  breach  of  the  implied  war- 
ranty; but,  if  no  defects  of  this  character 
exist  and  the  cartridges  are  up  to  the  stand- 
ard of  that  make,  there  is  no  breach  of  war- 
ranty, even  though  they  be  wholly  unsulted 
to  the  killing  of  wild  ducks.  This  distinc- 
tion, which  in  the  very  nature  of  things  must 
exist,  no  matter  how  much  it  may  have  been 
obscured  by  the  maze  of  precedents  in  which 
notice  of  it  may  have  been  neglected,  is 
clearly  recognized  in  the  leading  case  of 
Seitz  V.  Brewers'  Refrigerating  Co.,  supra. 
In  that  case  it  appears  that  Seitz  desired  to 
maintain  in  one  of  his  rooms,  in  which  beer 
was  stored,  a  constant  temperature  of  40"* 
Fahrenheit.  The  refrigerating  company  man- 
ufactured machines  designed  for  the  purpose 
of  reducing  the  temperature  of  closed  rooms. 
Seitz  ordered  one  of  this  company's  No.  2 
machines,  intending  to  use  it  instead  of  ice 
to  obtain  the  desired  low  temperature  in  bis 
beer  room,  and  the  company  knew  of  the  pur- 
pose for  which  he  intended  to  use  it  The 
machine  proved  inadequate  for  this  purpose, 
and  Seitz  attempted  to  avoid  paying  for  it 
and  to  set  up  an  implied  warranty  of  fitness 
for  the  use  he  intended  and  a  breach  thereof. 
The  court,  through  Mr.  Chief  Justice  Fuller, 
said:  "It  is  not  denied  that  the  machine  was 
constructed  for  refrigerating  purposes,  and 
that  it  worked  and  operated  as  a  refrigerat- 
ing machine  should;  but  it  is  said  that  it 
did  not  so  refrigerate  as  to  reduce  the  tem- 
perature of  the  brewery  to  40**  Fahrenheit, 
or  to  a  temperature  which  would  enable  de- 
fendant to  dispense  with  the  purchase  of  ice. 
The  rule  invoked  is  that  where  a  manufac- 
turer contracts  to  supply  an  article  which  he 
manufactures,  to  be  applied  to  a  particular 
purpose,  so  that  the  buyer  necessarily  trusts 
to  the  judgment  of  the  manufacturer,  the 
law  implies  a  promise  or  undertaking  on  his 
part  that  the  article  so  manufactured  and 
sold  by  him  for  a  specific  purpose,  and  to  be 
used  in  a  particular  way,  is  reasonably  fit 
and  proper  for  the  purpose  for  which  it  is 
known  to  be  required ;  but  it  is  also  the  rule, 
as  expressed  In  the  text-books  and  sustained 
by  authority,  that  where  a  known,  described, 
and  definite  article  is  ordered  of  a  manu- 
facturer, although  it  is  stated  by  the  pur- 
chaser to  be  required  for  a  particular  pur- 
pose, still,  if  the  known,  described,  and  defl- 
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nlte  thing  be  actually  anpplied,  there  la  no 
warranty  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer.  Benjamin  on 
Sales,  S  e57;  Addison  on  Contracts,  book  2, 
c.  7,  ♦077;  Chanter  v.  Hopkins,  4  M.  &  W. 
399;  OUlvant  y.  Bayley,  5  Q.  B.  288;  Dlst  of 
Columbia  t.  Clephane,  110  U.  S.  212,  3  Sup. 
Ot  568,  28  L.  Ed.  122;  Kellogg  Bridge  Co. 
V.  Hamilton,  110  U.  S.  108,  3  Sup.  Ct  537, 
28  L.  Ed.  86;  Hoe  v.  Sanborn,  21  N.  Y.  552, 
78  AuL  Dec  163 ;  Demlng  y.  Foster,  42  N.  H. 
165.  In  the  case  at  bar  the  machine  pur- 
chased was  specifically  designated  in  the 
contract,  and  the  machine  so  designated  was 
dellyered,  put  up,  and  put  in  operation  in  the 
brewery.  The  only  implication  in  regard  to 
it  was  that  it  would  perform  the  work  the  de- 
scribed machine  was  made  to  do,  and  it  Is 
not  contended  that  there  was  any  failure  in 
such  performance.  This  is  not  the  case  of 
an  alleged  defect  in  the  process  of  manu- 
facture known  to  the  yendor,  but  not  to  the 
purchaser,  nor  of  presumptiye  and  Justifiable 
reliance  by  the  buyer  on  the  Judgment  of  the 
yendor  rather  than  his  own,  but  of  the  pur- 
chase of  a  specific  article,  manufactured  for 
a  particular  use,  but  in  respect  to  the  opera- 
tion of  which,  in  producing  a  desired  result 
under  particular  clrciunstances,  the  buyer 
found  himself  disappointed."  The  diflference, 
but  also  the  harmony,  existing  between  the 
two  principles  so  often  confused,  is  thus 
perfectly  established,  and  it  may  be  seen  that 
the  quality'  of  natural  Justice  existing  in  each 
principle  may  be  extended  to  its  fullest  scope 
without  the  slightest  infringement  upon  the 
other. 

In  the  case  sub  Judice  the  defendant  plead- 
ed not  merely  that  the  furnaces  were  not 
reasonably  suited  to  the  uses  he  intended, 
the  accomplishment  of  a  particular  object  in 
his  indiyidual  plant,  but  that  they  were  not 
reasonably  suited  to  the  uses  for  which  they 
were  manufactured  and  sold,,  namely,  the 
consuming  of  less  fuel  in  making  steam,  and 
the  consuming  of  all  of  the  fuel  used  as  well 
as  of  the  smoke  caused  by  the  combustion. 
The  plaintiff  did  not  dispute  that  these  were 
the  objects  for  which  the  machines  were  de- 
signed and  intended.  The  defendant  did  not 
contend  that  furnaces  of  the  type  ordered, 
if  they  had  been  up  to  the  standard  of  the 
plaintlfiTs  manufacture,  could  not  haye  ac- 
complished these  results  at  his  plant  The 
burden  of  bis  complaint  is  that  the  plaintiff, 
instead  of  installing  new  furnaces  of  ordi- 
nary efficiency,  took  some  secondhand  fur- 
naces, which,  after  having  been  subjected  to 
use  for  about  18  months,  had  been  stored  in 
a  warehouse  for  a  time,  and  repainted  them 
so  as  to  giye  them  the  appearance  of  new- 
ness, and  put  these  in  his  plant,  and  that 
they  were  not  capable  of  doing  the  things 
usually  done  by  such  furnaces,  and  were 
wholly  worthlesa,  that  the  failure  in  these  re- 


spects at  the  defendant's  plant  waa  not  due 
to  the  inadaptability  of  these  machines  to  pe- 
culiar conditions  preyailing  there,  but  to 
their  inherent  deficiencies.  Along  this  line 
the  battle  was  fought.  The  court,  after  stat- 
ing to  the  Jury  that  the  whole  case  turned  up- 
on the  special  issue  made  by  the  defendant's 
plea  that  the  purpose  of  the  machine  was  to 
saye  fuel,  burn  smoke,  etc.,  and  that  they 
were  worthless  because  incapable  of  perform- 
ing this  purpose,  succinctly  referred  the  quea- 
tion  to  the  Jury  thus:  "If  you  belleye  they 
were  reasonably  suited  for  the  use  intended, 
the  guaranty  put  upon  the  plaintiff  by  the 
law  would  be  satisfied,  and  the  defendant 
would  be  under  the  legal  duty  to  pay  for 
them.  If  you  belleye  they  were  yaluelesa  and 
not  reasonably  suited  to  the  use  intended,  the 
defendant  would  be  released  from  its  obliga- 
tion to  pay  under  the  contract,  and  would 
not  be  liable  in  this  suit"  The  court  a]$?o  ex- 
plained to  the  Jury  that,  if  the  failure  of  the 
furnaces  resulted  from  conditions  preyailing 
at  the  defendant's  plant  and  not  from  inher- 
ent defects,  the  plaintiff  would  be  entitled  to 
recover.  The  furnace  company  not  only  as- 
signs error  upon  the  charge  quoted  above, 
but  say  that  the  court  should  have  charged 
at  its  counsel's  request  (though  it  is  not  al- 
leged that  the  request  was  in  writing,  as 
required  by  statute;  so  that  nothing  except 
the  direct,  immediate,  and  necessary  perti- 
nence of  the  principle  to  the  issue  is  included 
in  the  exception)  that  "the  law  of  implied 
warranty  does  not  apply  where  a  specific 
article  of  a  certain  kind  is  ordered  and  de- 
livered, except  that  the  seller  undertakes 
that  the  thing  delivered  corresponds  to  the 
description,  and,  in  fact,  is  an  article  of  the 
species,  kind,  and  quality  expressed  in  the 
contract" 

We  hope  that  what  we  have  said  above 
makes  it  plain  that  the  court  below  tried  the 
case  upon  the  proper  theory,  and  that  under 
the  particular  facts  the  specific  principle 
which  the  plaintiff  in  error  says  was  preter- 
mitted in  the  charge  was  not  immediately  hi 
point  It  may  be  noted  that  in  the  present 
case  the  general  use  for  which  the  machines 
were  designed  and  the  particular  result  de- 
sired by  the  buyer  were  identical,  so  that 
there  was  little  or  no  chance  of  prejudicing 
the  plahitiff  by  confusing  these  two  things 
which  it  is  frequently  necessary  to  consider 
separately  in  order  to  secure  a  proper  deter- 
mination of  the  rights  of  the  parties. 

2.  As  to  the  contention  that  the  amount  of 
the  verdict  Is  consistent  with  no  phase  of 
the  testimony,  see  the  following  cases:  Ellis 
v.  U.  S.  Fert  Co.,  64  Ga.  571;  Roberts  v. 
Rigden,  81  Ga.  440,  7  S.  B.  742;  Mullins  v. 
Murphy,  69  Ga.  754;  Gilmore  t.  Taylor,  8  Ga. 
App.  93,  59  S.  E.  326. 

Judgment  affirmed. 
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SOUTHERN  RT.  CO.  v.  RUTLEDGB. 

(No.  730.) 

(Coart  of  Appeals  of  Georgia*    March  90,  1908.) 

1.  Master  and   Sebvant— Injubt  to  Sebv- 
ANT— Duty  of  Obedience. 

As  an  employ^  of  a  railway  company  does 
not  In  this  state  assume  risks  oue  to  the  negli- 
gence of  his  fellow  servants.  It  is  his  duty  to 
obey  a  superior,  who  is  the  alter  ego  of  .the  cor- 
poration, as  to  the  work  in  hand,  unless  by  such 
obedience  the  senrant  should  expose  himself  to 
manifest  hazard,  or  place  himself  in  a  plainly 
dangerous  position. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  567-573.] 

2.  Sake— CoNTBiBXJTOBT  Neolioence— Ques- 
tion FOB  JUBY. 

Loyalty  in  the  service  of  his  employer,  and 
forgetfulness  of  self,  where  both  plainly  appear, 
are  not  to  be  imputed  as  faults,  to  a  servant 
engaged  In  carrying  out  the  orders  of  the  mas- 
ter, except  where  it  also  appears  that  he  was 
unnecessarily  rash  or  reckless.    Whether  a  serv- 


ant's seeming  negligence  is  real  and  he  should 
be  held  char^^eable  therewith,  or  whether  such 
seeming  negligence  be  due  to  the  absorbing  na- 


ture of  his  duties,  is  in  eveir  case  a  question  of 
faot  for  the  jury.  Some  risk  must  necessarily 
be  taken  in  obedience  to  orders,  and  mere  ex- 
posure to  an  extra  hazard  under  direct  orders 
of  a  superior  will  not  defeat  a  recovery.  It  is 
the  dvity  of  the  employer  to  direct  and  protect. 
The  duty  of  the  servant  is  obedience  and  per- 
formance. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  §{  1089-1132.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  by  Perry  W.  Rutledge,  by  hlg  next 
friend,  against  the  Southern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfQrmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  In  error.  Hlnes  &  Jordan,  for  de- 
fendant in  error. 

RUSSELL,  J.  The  defendant  in  error 
brought  an  action  for  damages  against  the 
Southern  Railway  Company  for  Injuries  al- 
leged to  have  been  sustained  by  reason  of 
the  fall  of  a  telegraph  post  upon  his  body. 
Its  seems  that  several  gangs  of  the  defendant 
railway  company's  employes  were  engaged  In 
repairing  damages  to  telegraph  lines  which 
bad  been  caused  by  the  storm  and  sleet.  Ac- 
cording to  the  evidence  for  the  defendant, 
the  plaintiff,  without  any  necessity  therefor, 
went  under  a  telegraph  post  which  was  being 
sawed  down  by  other  employes  of  the  defend- 
ant company,  and  was,  perhaps,  the  cause  of 
his  own  Injury.  On  the  other  hand,  accord- 
ing to  the  testimony  for  the  plaintiff,  he  was 
directed  by  his  Immediate  superior,  the  fore- 
man of  the  bridge  gang,  under  whom  he  la- 
bored and  to  whose  orders  he  was  subject, 
to  get  two  shovels  which  were  near  the  tele- 
graph i>ole  in  question,  and,  while  carrying 
out  the  orders  of  his  superior,  received  the 
injury  of  which  he  complains.  The  testi- 
mony for  the  plaintiff  further  shows  that  the 
I>ost  was  8upi)orted  and  was  being  held  by 


guy  ropes,  and  that  the  purpose  of  those 
having  the  work  In  charge  was  to  drop  the 
lower  end  of  this  pole  when  it  was  sawed 
off  into  a  hole  in  the  ground,  which  had  been 
dug  for  that  purpose,  and  not  to  allow  it  to 
fall  at  all ;  that  this  had  been  done  with  sev- 
eral other  posts,  and  that  there  was  no  rea- 
son apparent  why  it  could  not  be  done  with 
this  post,  and  therefore  nothing  to  put  the 
plaintiff  on  notice  of  any  hazard  to  be  assum- 
ed by  him  In  attempting  to  carry  out  the 
order  of  his  boss  in  getting  the  shovels. 

The  evidence  presented  a  conflict  upon 
these  two  points :  First,  whether  the  servant 
was  ordered  into  a  place  of  danger  by  a  vice 
principal  of  the  company;  and,  secondly, 
whether  there  was  anything  to  put  the  serv- 
ant on  notice  of  such  impending  danger  as 
would  have  authorized  him  to  disobey.  It  is 
clear  that,  if  the  evidence  answered  the  first 
of  these  two  questions  in  the  negative,  the 
plaintiff  would  not  be  entitled  to  recover; 
but,  If  the  evidence  authorized  an  affirmative 
answer  to  the  first  of  these  questions,  and 
the  second  be  answered  In  the  negative,  the 
plaintiff  was  entitled  to  the  verdict  rendered 
in  his  favor.  The  plaintiff  testified  that  he 
was  told  by  Mr.  Butler  to  go  back  to  the  post 
which  was  being  sawed  to  get  two  shovels 
to  dig  a  hole  to  put  up  another  post,  and  that, 
by  the  time  he  got  back  there  and  started  to 
get  the  shovels,  the  post  fell  on  him,  and  the 
post  and  wires  hiashed  him  down,  injuring 
his  ankle.  Butler  was  the  foreman  of  the 
gang.  He  employed  and  discharged  the  mem- 
bers of  the  gang  to  which  the  plaintiff  be- 
longed. As  to  his  knowledge  of  the  danger, 
the  plaintiff  testified  that  he  knew  that  they 
were  cutting  the  posts  off  at  the  bottom  so 
as  to  drop  them  into  a  hole,  and  set  them  up 
again.  He  knew  that  the  hands  were  work- 
ing on  the  post  at  that  time,  and  that  the 
shovels  were  under  the  post  they  were  work- 
ing upon,  and  that  the  posts  were  fairly  new. 
He  also  testified,  however,  that,  while  the 
pole  was  leaning  over,  the  wires  held  it 
some;  It  was  being  held  by  men  with  ropes, 
and  the  men  around  the  pole  also  were  hold- 
ing It  safely,  as  it  appeared  to  him.  While, 
of  course,  the  plaintiff  assumed  the  risk  of  the 
breaking  of  any  of  the  posts  from  the  effect 
of  the  heavy  sleet  upon  them,  It  would  seem 
from  the  foregoing  testimony  that  he  would 
have  had  the  right  to  presume  that  the  post 
would  not  be  allowed  to  fall  upon  any  one 
as  a  result  of  the  sawing.  According  to  his 
testimony,  the  pole  was  not  only  secured  by 
ropes  and  supported  by  the  wires,  but  sev- 
eral men  were  around  holding  it  It  appears 
that  some  one  or  more  of  the  men  must  have 
turned  the  post  loose,  and  a  contingency 
which  this  employ 6  could  not  have  foreseen 
occurred. 

1.  It  was  the  duty  of  the  defendant  in 
error  as*  an  employ^  to  obey  the  foreman, 
Butler,  and  do  whatever  he  was  told  in  re- 
gard to  the  work  in  hand,  short  of  exposing 
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himself  to  a  manifest  hazard,  or  of  placing 
himself  in  a  plainly  dangerous  position.  We 
do  not  think  that  the  circumstances  which 
surrounded  him  were  such  as  to  indicate  that 
he  was  exposing  himself  to  any  extraordi- 
nary peril  in  obeying  the  order,  and  for  that 
reason,  if  the  jury  believed  his  testimony, 
his  recovery  could  not  be  defeated  by  rea- 
son of  the  fact  that  his  injury  was  occa- 
sioned by  this  servant's  exposing  himself  to 
danger.  It,  of  course,  devolved  upon  the 
plaintiff  to  show  that  he  was  without  fault, 
or  he  was  not  entitled  to  recover.  We  do 
not  think  that  the  obedience  of  this  servant 
to  his  superior,  who  was  the  alter  ego  of 
the  corporation  as  to  the  work  in  hand  (in 
view  of  the  fact  that  there  was  nothing  in 
the  circumstances  which  surrounded  him  to 
indicate  that  he  assumed  any  extraordinary 
risk),  should  be  either  imputed  to  the  plain- 
tiff as  a  fault  or  held  to  be  a  failure  to  exer- 
cise ordinary  care. 

2.  Some  point  is  made  that  the  plaintiff 
testified  on  cross-examination  that  he  went 
hurriedly  for  the  shovels  without  making 
a  final  survey  of  the  condition  of  the  post 
and  without  inquiring  how  nearly  it  was 
sawed  in  two.  We  attach  but  little  impor- 
tance to  this  in  view  of  the  other  testimony  in 
the  case,  and  especially  in  view  of  the  fact 
that  a  diligent,  obedient  servant  should  not 
be  punished  for  his  very  diligence.  The  jury 
had  the  right  to  presume  that  the  very  ab- 
sorption of  this  plaintiff  in  the  duty  of  obey- 
ing promptly  and  without  question  the  or- 
der of  his  superior  may  liave  withdrawn 
him  from  an  overweening  regard  for  his 
own  safety.  Some  risks  must  necessarily  be 
taken  in  obedience  to  orders,  and  the  courts 
of  this  state  have  frequently  held  that  mere 
exposure  to  an  extra  hazard  under  direct  or- 
ders of  a  superior  will  not  defeat  recovery. 
It  is  the  duty  of  the  employer  to  direct  and 
protect  The  duty  of  the  servant  is  obedi- 
ence and  performance.  And,  while  a  servant 
is  not  required  to  expose  himself  to  a  knovm 
peril,  sound  public  policy  encourages  (what 
the  success  of  every  master's  enterprise  re- 
quires) a  zealous,  and  not  a  halting,  i)er- 
formance.  As  the  plaintiff  was  the  employ^ 
of  a  railway  company,  and  did  not  assume 
any  risks  due  to  the  negligence  of  his  fellow 
servants,  we  think  that  the  verdict  was  au- 
thorized by  the  evidence,  and  that  the  court 
did  not  err  in  overruling  the  motion  for  new 
trial. 

Judgment  afiArmed. 


(4  Co.  App.  »D 

BROXTON  ARTIFICIAL  STONE  WORKS 

V.  JOWERS.    (No.  817.) 
(Oourt  of  Appeals  of  Ckorgia.    March  30,  1906.) 
Mbchanics'    Ljbns  — Claim  of  Likn  — Db- 

SCBIFTION     OF     PBOPEBTT  —  SlQNATUBS     OF 

Clahc. 

A  daim  of  lien  l^  a  materialman,  duly  re- 
corded, is  as  follows:  "State  of  Georgia.  Cof- 
fee County.     The  undersigned,   Broxton  Arti- 


ficial Stone  Works,  0.  A.  Tyler,  agent*  dainis  a 
lien  upon  a  certain  building  or  structure  erected 
upon  certain  premises  or  real  estate  of  J.  J. 
Jowers,  building  erected  bv  Woolsey  Bros.,  as 
contractors,  and  situated  in  said  county,  and 
upon  said  real  estate.  Said  building  or  struc- 
ture may  be  described  as  follows:  (>ne  two- 
room  stone  building  on  Railroad  avenue,  in  the 
city  of  Broxton,  now  occupied  by  the  Broxton 
Meat  Market  Said  lien  is  claimed  for  material 
furnished  for  buildine  said  structure.  Tlie 
amount  the  undersigned  claims  this  lien  is  $192, 
with  a  credit  of  $142,  leaving  a  balance  of  $S0. 
And  now.  within  three  months  since  the  same 
was  furnished,  the  undersigned  records  this  lien 
in  the  office  of  the  clerk  of  the  superior  oourt  of 
the  county  where  said  property  is  situated  as 
aforesaid, -pursuant  to  the  said  provisions  of 
section  28m  of  the  Civil  Code.  C.  A.  Tyler. 
Sworn  to  and  subscribed  before  me  tlds  the 
16th  day  of  July,  1906.  Thos.  Mc(^vem,  N.  P^ 
ex  off.  i.  P." 

Held:  (1)  The  premises  and  real  estate  upon 
which  the  lien  was  claimed  are  sufficiently  de- 
scribed. (2)  The  claim  of  lien  is  made  by  the 
Broxton  Artificial  Stone  Works,  and  the  words 
"C.  A.  Tyler,  Agent,"  contained  in  the  daim 
of  lien,  and  the  signature  '*C.  A.  Tyler,"  attach- 
ed to  the  claim  of  lien,  are  surplusage.  (3)  The 
claim  of  lien  is  a  substantial  com^iance  with 
the  statute,  and  the  court  erred  in  excluding  it 
as  evidence  on  the  grounds  that  ^^  <l>d  not  suffi- 
ciently make  a  claim  of  lien  upon  any  real  es- 
tate and  was  not  signed  by  Che  party  who  claim- 
ed the  lien. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  8§  213-224.] 

(Syllabus  by  the  Court) 

Error  from  Oity  0>nrt  of  Douglas;    a  T. 

Roan,  Judge. 

Mechanic's  lien  foreclosure  by  the  Broxton 
Artificial  Stone  Works  against  J.  J.  Jowers. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Philip  Newborn  and  F.  Willis  Dart,  for 
plaintiff  in  error.  C.  A.  Ward  and  Lawson 
Kelly,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  reversed. 


(4  at.  App.  14B) 
SEABOARD  AIR  LINE   BY.  t.   VHTT. 
(No.  999.) 
((Tourt  of  Appeals  of  Georgia.    March  80,  190B.) 

1.  Masteb  anu  Sebvant— Injttbt  to  Serv- 
ant—Hazabu  or  BhCPLOTMSNT. 

Although  a  hazard  of  the  employment, 
known  to  the  servant,  may  have  in  some  degree 
contributed  to  the  injury  received  by  him  in 
performing  the  master's  work,  yet  if  the  chief 
and  controlling  proximate  cause  of  the  injury  is 
an  independent  act  of  negligence  on  the  master's 
part,  which  the  servant  could  not  have  avoided 
by  the  exercise  of  ordinary  care,  the  master  may 
be  held  responsible  in  damages. 

2.  Same— Wabnino  to  EmplotA. 

Whenever  a  material  change  in  the  intrinsic 
condition  or  relative  arrangement  of  the  instru- 
mentality by  which  the  work  is  to  be  done  is 
made  bv  the  master,  and  is  of  such  a  nature  that 
it  is  likely  to  expose  the  servant,  ignorant  of 
the  alteration,  to  the  risk  of  injury  through  a 
probability  of  his  assuming  a  continuation  of 
the  previous  condition  and  of  his  acting  thereon 
to  his  hurt,  the  master  should  notify  the  servant 
of  the  change. 
S.  Death— Right  to  BfAiRTAin  Action. 

A  partial  dependency  by  a  father  (the  moth- 
er being  dead)  upon  the  ccmtributiona  made  by 
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an  onmarried  child  to  his  support  is  satficient  to 
entitle  the  former  to  maintain  an  action  for  the 
death  of  the  latter  by  the  wrongful  act  of  a 
third  person. 
(Syllabus  by  the  Ck>nrt) 

Error  from  City  Court  of  Americas ;  O.  B. 
Crisp,  Judge. 

Action  by  L.  R.  Witt  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

B.  A.  Hawkins^  for  plaintiff  in  error.  J.  A. 
Hixon,  for  defendant  in  error. 

POWELL,  J.  Witt  recoTered  a  verdict 
against  the  railway  company  for  the  homicide 
of  his  son,  who  at  the  time  of  the  casualty 
which  produced  his  death  was  employed  by 
the  company  as  a  section  band.  The  deceas- 
ed, according  to  the  theory  of  the  plaintiff, 
encountered  his  Injuries  thus:  He  was  en- 
gaged in  propelling  a  lever  car  when  a  tool 
fell  off.  The  foreman  directed  him  to  apply 
the  brake.  To  apply  the  brake  it  was  neces- 
sary to  step  upon  an  upright  rod,  flat-capped 
at  the  top,  which  through  a  system  of  con- 
nected levers  threw  the  brake  shoes  against 
the  wheel.  Prior  to  the  accident  the  washers 
or  padding  on  these  brake  shoes  had  become 
much  worn,  and  much  force  was  required  to 
create  such  friction  between  the  brakes  and 
the  wheel  as  to  stop  the  car.  Shortly  prior 
to  the  time  of  the  casualty  the  foreman  had 
caused  the  brakes  to  be  repaired,  and  too 
much  padding  was  put  on  the  shoes,  so  that 
when  the  deceased,  in  obedience  to  the  fore- 
man's directions  to  apply  the  brakes,  stepped 
on  the  cap  at  the  top  of  the  rod,  the  brakes 
came  on  with  such  sudden  force  and  excessive 
friction  that  the  wheels  were  locked  and  a 
severe  jolt  of  the  car  was  occasioned.  This 
threw  the  deceased  against  the  moving  lever 
by  which  the  car  was  propelled,  and  this  In 
turn  knocked  him  off,  and  the  car  ran  over 
him.  The  plaintiff  also  alleged  negligence 
in  that  the  track  at  the  place  he  was  injured 
was  rough  and  otherwise  In  bad  condition. 
There  was  conflict  in  the  evidence  at  almost 
every  material  point;  but  the  theory  of  the 
plaintiff  was  fully  supported. 

1.  The  deceased  was  not  in  a  position  to 
complain  of  the  condition  of  the  track;  for 
he  knew,  it,  as  well  as  the  defendant  In- 
deed, he  himself  was  engaged  in  the  work 
of  repairing  it  If  this  had  been  the  sole 
and  proximate  cause  of  his  death,  no  recov- 
ery against  the  defendant  would  have  been 
authorized ;  but  it  is  plain,  even  from  the  de- 
fendant's proof,  that  the  track,  though  some- 
what defective,  was  not  so  unsafe  that  cars 
could  not  usually  and  ordinarily  pass  over  it 
in  safety.  The  additional  and  supervening 
hazard  of  the  negligently  repaired  brake 
shoes  could  fairly  be  accounted  the  proximate 
cause  of  the  Injury ;  and  therefore  knowledge 


by  the  deceased  of  the  condition  of  the  track, 
although  that  concurred  somewhat  )n  pro- 
ducing the  fatal  mishap,  is  not  of  itself  suf- 
ficient to  defeat  a  recovery.  Southern  Cot- 
ton Oil  Co.  V.  Gladman,  1  Ga.  App.  200  (3), 
58  S.  E.  249,  and  cases  cited. 

2.  Wherever  a  material  change  in  the  in- 
trinsic condition  or  relative  arrangement  of 
the  instrumentalities  by  which  the  work  is 
being  done  is  made  by  the  master,  and  is  of 
such  a  nature  as  that  it  is  likely  to  expose  a 
servant,  ignorant  of  the  change,  to  a  risk 
of  injury,  from  his  likelihood  of  assuming  a 
continuation  of  the  previous  condition  and 
acting  on  it,  the  master  is  under  the  duty  of 
giving  the  servant  notice  of  it,  unless  the 
latter  by  ordinary  care  should  himself  have 
discovered  the  alteration.  In  this  case  the 
questions  of  the  master's  negligence  in  chan- 
ging the  condition  of  the  brake  shoe  without 
notice  to  the  deceased  and  of  the  latter's  op- 
portunity of  discovering  the  change  were 
fairly  submitted  to  the  jury,  and  there  was 
evidence  to  authorize  the  finding  that  the 
master. was  negligent  and  the  servant  ex- 
cusably ignorant  Southern  Cotton  Oil  Co. 
V.  Gladman,  1  Ga.  App.  259,  262,  68  S.  E.  249; 
Labatt,  Master  &  Servant,  {  240. 

3.  That  a  father,  the  mother  being  dead, 
may  recover  for  the  death  of  a  child  by 
wrongful  act,  it  must  appear  that  the  father 
was  dependent  upon  the  child  for  support, 
and  that  the  latter  made  material  contribu- 
tions to  that  end.  Georgia  R.  Co.  v.  Spinks» 
111  Ga.  671,  86  S.  E.  855.  The  dependency, 
need  not,  however,  be  total.  Partial  depend- 
ency is  sufficient  Central  Rl  Co.  v.  Henson, 
121  Ga.  462,  49  S.  B.  278.  In  the  case  at  bar 
the  plaintiff  testified  that  his  health  was 
bad,  and  that  on  account  of  ill  health  he 
had  put  his  son  to  work  on  the  railroad. 
To  quote  directly:  '*I  have  not  been  able  to 
earn  a  support  Independent  since  then. 
♦  ♦  ♦  I  have  been  trying  to  farm  the  best 
I  could.  *  *  *  I  consume  more  than  my 
labor."  The  son's  material  contributions 
to  the  support  of  his  father  and  the  other 
dependent  members  of  his  family  was  proved 
unequivocally.  The  evidence,  taken  as  a 
whole,  makes  a  good  case  of  dependency 
within  the  purview  of  the  law.  See  Central 
R.  Co.  V.  Henson,  supra,  and  cases  cited. 

Upon  a  full  review  of  the  whole  record 
we  find  no  reversible  error.  The  charge  of 
the  court  was  a  full,  fair,  and  comprehensive 
presentation  of  the  principles  of  law  involv- 
ed. Indeed,  it  is  one  of  the  concisest  and 
clearest  charges  we  have  ever  had  occasion 
to  review  in  a  case  of  this  character.  The 
evidence,  though  confilcting,  apparently  pre- 
ponderated in  the  plaintiff's  favor,  and  the 
recovery,  though  not  small,  was  not  excessive 
under  the  evidence. 

Judgment  affirmed. 
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(4  Ga.  App.  171) 

.  HILL  T.  STATE.    (No.  1,022.) 
(Court  of  Appeals  of  Geors^a.    March  SO.  1908.) 

GBnciNAL  liAw— Appeal— Review. 

No  error  of  law  is  complained  of,  and  the 
▼erdlct  is  fully  8upi>orted  by  the  evidence. 
(Syllabus  by  the  Ck>urt.) 

Error  from  City  CJourt  of  Hartwell ;  W.  L. 
Hodges,  Judge. 

Charlie  Hill  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

A.  Q.  &  Julian  McCurry,  for  plaintiff  in 
error.    Jas.  H.  Skelton,  Sol.,  for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 

(4  Ga.  App.  130) 

FARKAS  V.  BROWN.    (No.  950.) 
(Court  of  Appeals  of  Georgia.    March  30.  1908.) 

1.  Wbit  of  Ebbob— Review— OEEDiBiurr  of 
Witnesses— INSTBUCTIONB. 

In  a  case  where  there  is  a  direct  conflict 
in  the  evidence  as  to  the  only  material  issue  in- 
volved, it  is  not  error  to  instruct  the  jury  that 
a  witness  may  be  impeached  by  disproving  the 
facts  testified  to  by  him ;   and  though,  in  strict 

J  propriety  the  court's  instructions  upon  the  sub- 
ect  of  impeachment  should  be  limited  to  the 
method  appropriate  to  the  evidence  adduced, 
still  in  such  a  case  the  mere  enumeration  in 
the  charge  of  the  other  modes  of  impeachment 
provided  by  law  does  not  require  a  new  trial, 
where  no  reason  appears  why  the  complaining 
party  could  have  been  injured  thereby.  Espe- 
cially is  a  new  trial  not  demanded  for  the  mere 
statement  of  the  several  modes  of  impeachment, 
when  the  instructions  upon  the  subject  of  the 
credibility  of  the  witnesses  generally,  and  of  the 
right  of  the  jury  to  determine  for  themselves  in 
whose  favor  is  the  preponderance  of  the  evi- 
dence, are  clear,  pertinent,  legal,  and  impartial. 
[£id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  S|  4219-422a] 

2.  TBIAL— INSTBITCTIONS. 

The  assignments  of  error,  complaining  that 
the  contentions  of  the  defendant  in  error  were 
given  undue  force  and  prominence,  are  not  sus- 
tained by  the  record.  The  contentions  of  the 
plaintiff  were  as  fully  and  fairly  presented  as 
those  of  the  defendant  The  mention  by  the 
jud^e  (in  connection  with  his  rehearsal  of  the 
plamtififs  positive  statement  of  his  contention) 
of  one  of  the  reasons  assigned  by  the  plaintiff 
for  knowing  that  he  was  correct,  in  his  main 
statement,  was  not  violative  of  section  4334  of 
the  Civil  Code  of  1895,  as  against  the  plaintiff ; 
nor  could  it  have  tended  to  withdraw  from  the 
jury  the  positive  statement  of  the  plaintiff  that 
he  knew  that  the  defendant  had  not  made  the 
payments  which  he  claimed  to  have  made.  The 
reason  only  added  corroborative  force  to  the 
statement  of  the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  577-581.] 

8.  Wbit  of  Ebbob— Habmlebs  Ebbob. 

A  trial  judge  should  refer  to  the  evidence 
only  so  far  as  is  necessary  to  present  the  leading 
issues,  and  should  omit  reference  to  the  minor 
details  of  the  testimony;  but  where  the  error 
is  favorable  to  the  plaintiff  in  error,  and  when 
such  error  can  affect  injuriously  only  the  op- 
posite party,  such  plaintiff  in  error  will  not  be 
heard  to  complain  thereof.  "One  cannot  com- 
plain of  that  which  has  not  hurt." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  SS  4052-4062;  vol.  46, 
Trial,  U  409,  410.] 


4.  Sams— Review. 

The   evidence   authorized   the  verdict,   and 
there  was  no  error  in  refusing  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Sylvester ;  Frank 
Park,  Judge. 

Action  by  J.  E.  Brown  against  Sam  Farkas. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Mark  Tison  and  J.  H.  Tipton,  for  plaintiff 
in  error.  Claude  Payton,  for  defendant  in 
error. 

RUSSELL,  J.    Judgment  affirmed. 


BARGE  et  al.  v.  IRWIN. 


(4  Ga.  App.  84) 
(No.  774.) 


(Court  of  Appeals  of  Georgia.    March  30.  190&) 
Writ  of  Ebbob— Excessive  Damaged— Rbmit- 

TITUB. 

A  verdict  for  the  plaintiff  was  authoriied 
under  the  law  and  the  evidence,  but  the  amount 
of  the  Jury's  finding  was  greater  than  authorised 
by  the  evidence ;  tnere  being  no  evidence  to  au- 
thorize the  recovery  of  exemplary  damages.  It 
is  therefore  ordered  that  the  judgment  be  affirm- 
ed on  condition  that  the  defendant  in  error  re- 
duce the  judgment  in  her  favor  to  the  sum  of 
$7.32,  the  actual  damages  shown.  Upon  failure 
to  do  this,  the  judgment  refusing  a  new  trial  is 
reversed. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  U  446IZ-447Q.} 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Sandersville : 
B.  W.  Jordan,  Judge. 

Action  by  Frances  Irwin  against  A.  L 
Barge  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  .  Affirmed,  on 
conditions. 

W.  E.  Armistead,  for  plaintiff  in  error. 
T.  W.  Hardwick  and  A.  R.  Wright,  for  de- 
fendant in  error. 


RUSSELL,  J. 
ditions. 


Judgment  affirmed,  on  con- 


(4  G«L  App.  142i 
LAURENS  BANKING  CO.  v.  BALEa 
(No.  985.) 
(Court  of  Appeals  of  (^eorgia.    Mardi  30,  190&) 

Sale— Conditional  Sale— Note  fob  Pbicb— 

Assignment. 

"An  unconditional  assignment  of  a  note 
given  for  the  purchase  of  personalty,  wherein 
the  seller  retains  title  to  the  property  sold  until 
the  purchase  money  is  paid,  does  not  extinguish 
the  security,  but  carries  it  along,  and  the  title 
retained  by  the  seller  becomes  vested  in  the  as- 
signee until  the  purchase  debt  is  paid.'*  Town- 
send  V.  Southern  Product  Co.,  127  Ga.  342.  56 
S.  E.  436(1). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  43,  Sales,  S  1403.] 

(Syllabus  by  the  Ck>urt.) 

Error  from  City  Court  of  Dublin;    J.  B. 
Bnrcb,  Judge. 
Action  between  J.  T.  Bales  and  the  Lau- 
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rens  Banking  Company.    From  the  Judgment, 
the  banking  company  brings  error.    Reversed. 

Daris  &  Adams,  for  plaintiff  in  error.   Pey- 
ton L.  Wade,  for  defendant  in  error. 

POWBLL^  J.     Judgment  reremed. 


(4  Ga.  App.  9S)' 

OROFT  T.  BROXTON  ARTIFICIAL  STQNB 

WORKS.    (No.  825.) 
(Conrt  of  Appeals  of  Georgia.    March  30,  190a) 

Justices  of  the  Peacb— Right  of  Appeal. 

Where  a  defendant  is  sued  in  a  Jastice's 
court  for  less  than  $50,  and  pleads  a  set-off  to 
the  amount  of  $84,  and  a  judgment  is  rendered 
against  him,  he  can  enter  an  appeal  from  the 
judgment  of  the  justice  to  a  jury  in  the  superior 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  |  485.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Coffee  Coun- 
ty;  T.  A.  Parker,  Judge. 

Action  by  the  Broxton  Artificial  Stone 
Works  against  H.  L.  Croft  Judgment  for 
plaintiff  hetove  a  justice,  and  he  appeals  to 
the  superior  conrt  Appeal  dismissed,  and 
defendant  brings  error.    Reyersed. 

Lankford  ft  Dickerson,  for  plaintiff  liv, er- 
ror. McDonald  &  Quincey  and  Philip  New- 
bem,  for  defendant  In  error. 

HILL,  a  J.  The  Broxton  Artificial  Stone 
Works  brought  suit  against  Croft  in  a  jus- 
tice's court  for  $51,  being  a  balance  due  on 
his  subscription  for  }0  shares  of  stock. 
When  the  case  was  called  for  trial  the  at- 
torney for  the  plaintiff,  with  the  consent  of 
the  attorney  for  the  defendant,  reduced  the 
amount  for  which  the  suit  was  brought  from 
$51  to  $43.39.  The  defendant  pleaded  a  set- 
off to  the  amount  of  $84.  A  judgment  was 
rendered  in  favor  of  the  plaintiff  for  $43.41, 
and  the  defendant  entered  an  appeal  to  a 
jury  in  the  superior  court  When  the  case 
was  called  in  the  superior  court,  a  motion 
was  made  to  dismiss  the  appeal  because  the 
amount  claimed  In  the  justice's  court  was 
less  than  $50,  and  because  the  amount  in 
controversy  at  the  trial  before  the  justice 
was  not  more  than  $50,  and  that  therefore 
there  was  no  right  of  appeal  from  the  judg- 
ment rendered  in  the  justice's  court  to  a 
jury  in  the  superior  court  The  court  sus- 
tained the  motion  and  dismissed  the  ai^>eal, 
and  this  judgment  Is  assigned  as  error. 

The  single  question  made  in  the  bill  of 
exceptions  has  been  expressly  ruled  by  the 
Supreme  Court  in  Reedy  v.  Helms,  54  Oa. 
122,  where  it  is  held  that  where  a  defendant 
was  sued  in  the  justice  court  for  less  than 
$50,  and  pleaded  a  set-off  to  the  amount  of 
$90,  and  the  justice  rendered  a  judgment  In 
favor  of  the  plaintiff  for  $28,  an  appeal  lay 
from  the  judgment  of  the  magistrate.  In 
the  opinion  it  is  said:  "Whether  the  litiga- 
tion is  produced  directly  by  the  claim  set  up 


by  the  plaintiff  or  by  plea  of  defendant 
against  his  adversary,  the  principle  is  the 
same.  The  reason  is  as  strong  for  a  jury 
trial  in  one  case  as  in  the  other."  This  rul- 
ing was  followed  in  the  case  of  Wheeless 
V.  Carter,  120  Ga.  725,  48  S.  B.  121.  The 
decision  seems  to  be  bas^  upon  the  idea 
that  a  plea  of  set-off  is  a  cross^action,  which 
would  entitle  the  defendant  to  prove  his 
case  and  have  judgment  against  the  plain- 
tiff, tf  authorized  by  the  evidence.  Calhoun 
V.  Citizens'  Banking  Co.,  113  Ga.  621,  38  S. 
B.  977.  In  determining  whether  an  appeal 
or  certiorari  is  the  proper  remedy,  the  plead- 
ings which  embrace  the  defendant's  claim 
of  set-off  determine  the  amount  involved  in 
the  suit  Bell  v.  Davis,  93  Ga.  233,  18  S.  B. 
047.  The  plaintiff's  suit  In  the  justice  court 
being  originally  for  $51,  under  the  decision 
in  the  case  of  Bell  v.  Davis,  supra,  it  would 
seem  that  the  right  of  appeal  existed,  not- 
withstanding the  reduction  from  the  amount 
of  the  claim  made  at  the  trial. 

It  is  insisted  by  counsel  for  defendant  in 
error  that  the  plaintiff  in  error  cannot  set 
up  a  plea  of  set-off  In  this  court,  since  he 
did  not  insist  on  it  In  resistance  to  the  mo- 
tion to  dismiss  the  apx)eal  in  the  superior 
court.  The  bill  of  exceptions  does  not  speci- 
fy what  objection  the  plaintiff  in  error  urged 
In  the  coiurt  below  to  the  dismissal  of  his 
appeal;  but  it  does  specify  that  the  motion 
to  dismiss  was  based  upon  the  ground  that 
•'the  amount  In  controversy  at  the  trial  be- 
fore the  justice  of  the  i>eace  was  not  more 
than  $50,  so  as  to  allow  the  losing  party  the 
privilege  of  appealing  the  same  to  a  jury 
in  the  superior  court"  The  court's  atten- 
tion was  therefore  called  to  the  amount  in 
controversy,  which  embraced  not  only  the 
amount  sued  for,  but  also  the  amount  of 
the  set-off. 

Judgment  reversed. 


(4  Oa.  App.  120) 

COOPER  et  al.  v.  LOWBRY.     (No.  853.) 

(Conrt  of  Appeals  of  (Georgia.    March  SO,  1906.) 

Masteb  anu  Sebv ant— Negligence  of  Serv- 
ant—Liabtmtt  OF  Master. 

If  a  servant,  who  is  employed  to  do  certain 
work  for  his  master,  employs  another  person  to 
assist  him,  the  master  is  liable  for  the  negli- 

fence  of  the  assistant  only  when  the  servant 
ad  authority,  express  or  implied,  to  employ  him, 
or  when  the  act  of  employment  is  ratified  by  the 
master. 

[Ed.  Note.— For  cases  in  point,  see  (^nt.  Dig. 
vol.  34,  Master  and  Servant,  S  1211.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hall  CJounty ;  H. 
H.  Dean,  Judge  pro  hac. 

Action  by  D.  W.  Lowery  against  H.  J. 
Ck)oper  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

Geo.  N.  *Looper  and  B.  P.  Qaillard,  Jr.,  for 
plaintiffs  in  error.  H.  U  Patterson,  for  de- 
fendant in  error. 
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HIIiL,  C.  J.  The  p>alntiff  brought  this  ac- 
tion to  recover  damages  for  personal  injuries 
caused  by  the  negligence  of  an  alleged  serv- 
ant of  the  defendants.  The  controlling  ques- 
tion presented  by  the  record  is  whether  the 
person  whose  negligence  caused  the  injury 
was  a  servant  of  the  defendants.  On  this 
question  there  is  no  material  conflict  in  the 
evidence,  which  is  briefly  as  follows:  The 
defendants  were  the  owners  of  a  guano  fac- 
tory, and  sold  and  delivered  their  guano 
from  the  factory.  They  employed  a  servant 
to  deliver  the  guano  to  purchasers.  This 
servant  had  no  authority,  express  or  Implied, 
from  the  defendants  to  employ  any  one  to 
assist  him  in  such  work.  On  the  occasion 
.when  the  plaintiff  received  the  Injuries  com- 
plained of,  the  servant  had  employed  a  negro 
boy  to  assist  him  in  delivering  the  guano  at 
the  factory,  and  this  assistant,  while  in  the 
act  of  loading  a  sack  of  guano  on  the  wagon 
of  the  plaintiff,  injured  him  by  his  negligence. 
The  testimony  is  ixositlve  and  uncontradicted 
that  the  servant  of  the  defendants  had  no 
authority,  either  express  or  implied,  to  em- 
ploy an  assistant  for  this  work,  and  that  the 
employment  of  the  assistant  in  question  was 
without  the  knowledge  or  consent  of  the  de- 
fendants, and  the  unauthorized  act  was  in  no 
wise  ratified  by  them. 

The  trial  Judge  instructed  the  Jury  on  this 
subject  as  follows :  *'The  master  is  liable  for 
the  negligence  of  a  person  whom  the  servant 
has  procured  to  aid  him  in  his  work,  where 
the  negligent  act  resulting  in  the  injury  com- 
plained of  occurred  in  the  course  of  the 
work."  This  charge  is  assigned  as  error;  We 
think  this  charge  incorrectly  interpreted  the 
law  on  this  particular  point  If  the  servdnt 
who  was  employed  to  perform  certain  work 
for  his  master  procures  another  person  to 
assist  him  In  such  work,  the  master  Is  not  lia- 
ble for  the  negligence  of  the  latter,  except 
when  the  servant  had  authority  from  the 
master,  express  or  Implied,  to  employ  the  as- 
sistant or  when  the  employment  of  such  as- 
sistant was  subsequently  ratified  by  the  mas- 
.  ter.  In  the  case  of  Haluptzok  v.  Great  North- 
ern R.  Co..  55  Minn.  446,  57  N.  W.  144,  28 
L.  R.  A.  739,  the  court  says:  "Under  the 
doctrine  of  respondeat  superior,  a  master, 
liowever  careful  in  the  selection  of  his  serv- 
ants. Is  responsible  to  strangers  for  their  neg- 
ligence committed  in  the  course  of  their  em- 
pl03rment  The  doctrine  is,  at  best,  somewhat 
severe,  and  if  a  ipan  is  to  be  held  liable  for 
the  acts  of  his  servants  he  certainly  should 
have  the  exclusive  right  to  determine  who 
they  shall  be.  Hence  we  think  in  every  well- 
considered  case,  where  a  person  has  been 
held  liable  under  the  doctrine  referred  to 
for  the  negligence  of  another,  that  other  was 
engaged  in  his  service  either  by  the  defend- 
ant personally  or  by  others  by  his  authority, 
express  or  implied." 

In  other  words,  to  render  one  person  liable 
for  the  negligence  of  another,  the  relation  of 
master  and  servant,  or  principal  and  agent. 


must  exist  between  them ;  and  ^unless  this  re- 
lation exists  the  law  will  not  impute  to  one 
person  the  negligent  act  of  another.  The  case 
of  Mangan  v.  Foley,  83  Mo.  App.  250,  was  an 
action  for  damages  for  the  killing  of  the 
plaintiff's  child,  where  it  appeared  that  the 
defendant's  teamster  engaged  a  stranger 
without  the  knowledge  or  consent  of  the  de- 
fendant to  drive  the  team  temporarily,  and 
the  injury  occurred  while  the  stranger  was 
so  employed,  and  it  was  held  by  the  court 
that  "there  was  no  cause  of  action  against 
the  defendant,  and  a  demurrer  to  the  evi- 
dence should  have  been  sustained."  If  the 
servant  was  allowed  by  the  master  any  dis- 
cretion in  connection  with  his  employment,  or 
if  the  servant's  employment  was  supervisory 
In  character,  and  it  was  usual  and  customary 
in  such  employment  for  other  servants  to  be 
employed  by  him,  the  master  might  be  lia- 
ble for  any  damage  caused  by  the  negligence 
of  such  subservants.  But  where,  as  in  this 
case,  the  fact  is  clear  that  there  was  no  such 
discretion,  and  that  the  servant  of  the  master 
was  employed  for  a  specific  purpose,  and  the 
servant,  on  his  own'  responsibility,  without 
authority,  express  or  implied,  from  the  mas- 
ter, and  without  any  ratification  of  his  act, 
hired  a  person  temporarily  to  assist  him  in 
loading  the  guano  on  the  wagon,  and  he  him- 
self, and  not  the  master,  paid  this  assistant 
there  Is  neither  reason  nor  Justice  in  holding 
the  master  liable  for  the  negligent  conduct 
of  the  assistant;  and  a  verdict  against  the 
master  under  these  facts  would  be  unauthor^ 
ized,  and  a  new  trial  should  have  been  granted. 

The  other  assignments  of  error  are  imma- 
terial, in  view  of  this  ruling. 

Judgment  reversed. 


(4  Qa.  App.  129) 
MARKS  V.  SMITH,  Governor.     (No.  900.) 
(Court  of  Appeals  of  Georgia.    March  30,  190a) 

1.  Bail— PoBPBiTUBiB— JuwBDicnoN— Traks- 

TEK    Of    Oa.TTSE 

Where  an  indictment,  with  the  bond  given 
thereon,  has  been  regalarly  transferred  bj[  the 
superior  court  to  a  city  court  having  Jurisdic- 
tion of  the  offense  charged  in  the  indictm^kt, 
the  Jurisdiction  of  the  former  ceases  and  the 
Jurisdiction  of  the  latter  attaches.  The  latter 
court  has  jurisdiction  of  all  proceedings  in 
the  case  subsequent  to  th0  transfer,  including 
the  forfeiture  of  the  bond.  Sureties  In  bonds 
taken  in  misdemeanor  cases  are  chargeable  with 
knowledge  of  the  law,  which  permits  the  trans- 
fer of  such  cases  by  the  superior  court  to  the 
city  court  for  trial. 

2.  Same  — Actions    oh    Bohd  —  Plbadiho — 
Amendment. 

An  amendment  of  a  rule  nisi  issued  on  the 
forfeiture  of  a  bond  in  a  criminal  case,  chan- 
ging the  recital  of  the  date  of  the  execution  of 
the  bond  so  as  to  make  such  recital  of  the  date 
correspond  to  the  true  date  of  the  bond,  is  not 
to  add  a  new  and  distinct  cause  of  action,  and 
the  amendment  was  properly  allowed. 

S.   SaMK  —  DETENSBB— INVALIDITT    OF    INDICT- 
MENT. 

'*An  indictment  which  omits  to  charge  that 
the  failure  of  the  accused  to  nerform  his  con- 
tract of  labor,  or  to  repay  advances  made  to 
him,  was  without  good  and  sufficient  cause,  is 
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fatally  defective."  A  bail  bond  based  on  such 
defective  indictment  is  void,'  and  tbe  surety 
thereon  can  set  njp  such  defect  as  a  release  in 
answer  to  the  scire  facias  issued  on  the  for- 
feiture of  the  bond.  Mason  v.  Terrell,  Governor, 
3  6a.  App.  348,  GO  S.  B.  4;  Candler  ▼.  Kirk- 
Bey,  113  Qa.  309,  38  S.  B.  825,  84  Am.  St. 
Rep.  247,  and  cases  cited. 
4.  Judges  —  Disqitalification  to  Act— Pob- 

nciTUBE  OF  Bono. 

A  presiding  jud^e,  who  is  disqualified  to 
try  a  criminal  case,  is  also  disqualified  to  for- 
feit a  bond  in  such  case,  or  to  grant  a  rule  nisi 
on  the  forfeiture;  and  a  judgment  absolute 
based  thereon  is  illegal,  and  should  be  set  aaide, 
upon  direct  attack  for  that  purpose. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Montlcello ;  A.  S. 
Thnrman,  Judge. 

Action  by  Hoke  Smith,  Governor,  on  a  bond 
taken  in  a  misdemeanor  case  against  I.  H. 
Marks.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

A.  Y.  Clement,  for  plaintifT  in  error.  Doyle 
Oampbell,  Sol.,  for  defendant  in  error. 

HILL,  C  J.    Judgment  reversed. 


(4  Oft.  App.  U7) 

CLEMENT  Y.  ORR  et  al.    (No.  860.) 

(Court  of  Appeals  of  Cteorgia.    March  30,  1906.) 

Malicious  Pboskcution— Evidenob— Lbtt  of 
DiSTBXss  Wabbant—Petition. 

A  suit  to  recover  damages  for  the  malicious 
use  of  legal  process  in  suing  out  and  levying  a 
distress  warrant  cannot  be  maintained  without 
proof  of  malice  and  want  of  probable  cause; 
and  it  is  essential  that  the  petition  to  recover 
damages  in  such  case  should  allege  that  the  dis- 
tress warrant  proceedings  had  terminated  in 
favor  of  the  defendant  therein  before  his  action 
for  damages  was  filed. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  33,  Malicious  Prosecution,  SS  98,  09.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  H.  C.  Clement  against  S.  A.  Orr 
and  others.  Judgment  for  defendants.  Plain- 
tiff brings  error.    Affirmed. 

Edgar  Latham,-  for  plaintiff  in  error.  O. 
B.  Reynolds,  for  defendants  in  error. 

HILL,  C.  J.  Clement  brought  suit  to 
recover  damages  from  the  defendants,  Orr 
and  others,  for  malicious  use  of  civil  process. 
The  allegations  of  his  petition  are  substan- 
tially that  he  was  a  tenant  of  the  defend- 
ant Orr,  renting  a  house  from  him  by  the 
month,  the  rent  payable  in  advance ;  that  the 
defendant  Thrower  acted  as  agent  for  the 
defendant  Orr  in  renting  the  house  to  him; 
tliat,  before  the  rent  was  due.  Thrower,  as 
agent  for  Orr,  had  an  employ^  in  his  office, 
defendant  Whitten,  to  sue  out  a  disposses- 
sory  warrant  for  the  premises,  and  a  (Ustress 
warrant  for  the  rent  of  the  premises,  and 
that  these  warrants  were  executed  by  Lan- 
caster, a  constable  of  the  Justice  of  the  peace 
who  issued  the  warrants.  It  is  alleged  that 
these  warrants  were  executed  at  6  o'clock 


p.  m.,  when  the  defendants  knew  that  the 
plaintiff  would  be  absent  from  home,  and 
that  the  seizure  thereunder  was  made  on 
certain  personal  property  contained  in  the 
house,  and  the  property  taken  by  the  levy- 
ing officer  to  the  justice  court  from  which 
the  distress  warrant  issued;  that  the  plain- 
tiff's wife  and  two  small  children  were  alone 
at  the  house  at  the  time,  and  were  greatly 
frightened  by  such  seizure,  and  that  the 
plaintiff  liimself,  who  was  living  in  a  popu- 
lous part  of  the  city  of  Atlanta,  was  greatly 
humiliated  by  the  seizure  and  removal  of 
his  property.  It  is  further  alleged  that 
these  acts  were  in  furtherance  of  a  con- 
^Iracy  in  which  all  of  the  defendants  had 
entered  to  humiliate  the  plaintiff,  and  that 
this  possessory  warrant  and  the  distress 
warrant  had  both  been  instituted  maliciously 
and  without  probable  cause.  Suit  is  brought 
for  actual  damages,  being  the  amount  of 
expenses  incurred  by  the  plaintiff  in  paying 
a  lawyer  io  resist  the  civil  proceedings  and 
damage  to  his  personal  property  by  the 
seizure  and  removal  thereof — these  two  items 
alleged  to  be  $50,  also  punitive  and  vindictive 
damages  in  the  sum  of  $5,000.  A  general 
and  a  special  demurrer  wei^e  filed  to  the 
petition,  and  the  court  sustained  the  for- 
mer and  dismissed  the  petition,  and  on  this 
Judgment  error  is  assigned. 

The  controlling  question  in  the  case  is 
whether  the  suit  for  damages  is  based  on  a 
malicious  use  of  civil  process  or  a  malicious 
abuse  of  civil  process.  If  the  suit  was  a  ma- 
licious use  of  civil  process,  it  is  well  settled 
that  the  plaintiff  must  allege  three  things: 
First,  that  the  suit  against  him  was  mali- 
cious; second,  that  it  was  without  probable 
cause;  and,  third,  that  it  had  terminated 
in  his  favor  before  the  suit  for  damages 
was  filed.  If,  however,  the  suit  is  for  ma- 
licious abuse  of  civil  process,  these  allega- 
tions are  not  necessary.  Newell,  in  his  work 
on  Malicious  Prosecution,  gives  the  follow- 
ing distinction  between  the  malicious  use 
and  the  malicious  abuse  of  legal  process: 
*'An  abuse  of  legal  process  is  where  the 
party  employs  it  for  some  unlawful  object, 
not  for  the  purpose  which  it  is  intended  by 
law  to  effect;  in  other  words,  it  is  a  per- 
version of  it  For  example,  if  a  man  is 
arrested,  or  his  property  seized,  tn  order  to 
extort  money  from  him,  even  though  it  be 
to  pay  a  just  claim,  other  than  that  In  suit, 
or  to  compel  him  to  give  up  possession  of  a 
deed  or  anything  of  value  not  tbe  legal  ob- 
ject of  the  process,  it  is  settled  there  is  an 
action  for  such  malicious  abuse  of  process. 
It  is  not  necessary  to  prove  that  the  action 
in  which  the  process  issued  has  been  deter- 
mined or  to  aver  that  it  was  sued  out  with- 
out probable  cause.  On  the  other  hand,  le- 
gal process,  civil  or  criminal,  may  be  ma- 
liciously used  so  as  to  give  rise  to  a  cause 
of  action,  where  no  object  is  contemplated 
to  be  gained  by  it  other  than  its  proper  ef^ 
feet  and  execution.     As  every  man  has  a 
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legal  rlgbt  to  prosecute  his  claims  in  a  court 
of  law  and  justice,  no  matter  by  what  mo- 
tives of  malice  he  may  be  actuated  in  doing 
so,  it  is  necessary  to  aver  and  prove  that  he 
hgs  acted  not  only  maliciously,  but  without 
reasonable  or  probable  cause.  It  is  clearly 
settled  in  this  form  of  action  that  the  pro- 
ceeding in  which  it  is  claimed  the  process 
has  been  maliciously  used  must  have  been 
determined  before  any  action  for  the  injury 
lies."    Newell  on  Malicious  Prosecution,  §  7. 

This  distinction  was  recognized  by  the  Su- 
preme Court  in  Mullins  v.  Matthews,  122  6a. 
289,  50  S.  E.  101,  and  in  cases  cited  in  that 
decision.  In  that  case  the  court  holds  that 
"it  is  a  well-established  rule  that  an  action 
for  damages  for  the  malicious  abuse  of  legal 
process  may  be  maintained  before  the  action 
in  which  such  process  was  issued  is  terminat- 
ed*' (citing  19  Amer.  &  Eng.  Enc  of  Law 
[2d  Ed.]  632,  and  Montague  v.  Cummings, 
119  6a.  141,  46  S.  B.  979) ;  but  that  "a  differ- 
ent rule  applies  in  an  action  for  malicious  use 
of  legal  process.  *  *  *  In  such  case  it  is 
necessary  to  allege  malice,  want  of  probable 
cause,  and  that  the  action  on  which  the  pro- 
cess issued  has  been  finally  determined  in 
favor  of  the  defendant  therein."  In  an  ac- 
tion of  the  former  kind  the  gravamen  of  the 
action  is  the  fraud,  the  abuse;  and  in  the  lat- 
ter the  malice  and  the  want  of  probable 
cause.    Juchter  v.  Boehm,  67  6a.  538. 

The  Supreme  Court  has  held  in  several 
cases  that  an  action  to  recover  damages  for 
suing  out  and  levying  an  attachment  and 
for  instituting  proceedings  to  obtain  and  serv- 
ing summons  of  garnishment  could  not  be 
maintained  without  proof  of  malice  and  want 
of  probable  cause.  Sledge  v.  McLaren,  29  6a. 
64;  Wilcox  v.  McKenzle,  75  6a.  73.  Chief 
Justice  Simmons,  in  Porter  v.  Johnson,  96  6a. 
148,  23  S.  E.  124,  uses  this  language:  "So  far 
as  I  know,  no  respectable  court  in  this  coun- 
try has  ever  held  that  an  action  will  lie 
against  a  person  for  having  brought  an  ac- 
tion against  another  unless  he  did  so  with 
malice  and  without  probable  cause."  "Ac- 
tions for  criminal  prosecution  and  civil  suits 
require  substantially  the  same  essentials." 
Wilcox  V.  McEenzie,  supra.  In  a  suit  to  re- 
cover damages  alleged  to  have  been  sustained 
in  consequence  of  malicious  use  of  process  in 
a  civil  case,  it  is  necessary  to  allege  and 
prove  want  of  probable  cause  and  malice,  and 
that  the  suit  out  of  which  the  action  for  dam- 
ages arises  has  been  determined  in  favor  of 
the  defendant  in  that  suit  Civ.  Code  1895, 
S  3850 ;  Marable  v.  Mayer,  78  6a.  710,  13  S. 
E.  429 ;  Hyfleld  v.  Bass  Furnace  Co.,  89  6a. 
827, 15  S.  E.  752 ;  Fulton  6rocery  Co.  v.  Mad- 
dox.  111  6a.  260,  36  S.  E.  647. 

We  think  the  allegations  of  the  petition  in 
the  instant  case  constitute  an  action  for  the 
malicious  use  of  legal  process.  The  suing 
out  of  the  distress  warrant  and  the  disposses- 
sory  warrant  were  the  legal  means  provided 
for  the  collection  of  rent  which  was  due,  and 
the  dispossession  of  the  tenant  holding  over. 


It  is  not  alleged  that  the  oflicer  executing  the 
distress  warrant  seized  any  property  other 
than  that  belonging  to  the  defendant  or  ten- 
ant, or  seized  more  tlian  was  necessary  to 
make  the  debt  distrained  for;  and,  in  the 
execution  of  the  dispossessory  warrant,  no 
other  than  the  tenant  holding  over  was  noti- 
fied by  the  officer.  The  plaintiff  in  his  peti- 
tion seemed  to  recognize  that  his  suit  was 
for  the  malicious  use  of  legal  process,  for  be 
alleges  that  the  use  of  such  process  was  mali- 
cious and  without  probable  cause;  but  he 
fails  to  allege  that  the  distress  warrant  pro- 
ceeding had  been  terminated  in  his  favor  be- 
fore this  suit  was  brought  This  latter  alle- 
gation is  absolutely  essential,  and  the  trial 
judge  was  right  in  sustaining  the  demurrer 
and  dismissing  the  petition. 
Judgment  affirmed. 


(4  Ga.  App.  94) 
COWETA  COUNTY  v.  CENTRAL  OF  6BOR- 
6IA  RY.  CO.    (No.  827.) 

(Court  of  Appeals  of  Ceorgia.    March  30,  1908.) 

• 

1.  Trial  —  Instructions  —  Afpucabimtt  to 
Issues. 

When,  by  the  sharp  process  of  subtraction 
and  elimination,  which  our  laws  favor,  all  of 
the  issues  between  parties  have  been  reduced  to 
a  single  point,  the  law  applicable  to  the  single 
remaining  issue  should  be  administered.  Evi- 
dence not  material  to  the  issue  is  irrelevant, 
and  instructions  ui>on  the  law,  although  cor- 
rect in  the  abstract,  if  not  applicable  to  that  is- 
sue, are  erroneous.  The  law  to  be  applied  by 
the  court  must  be  law  pertinent  to  the  contested 
issue  of  fact. 

[E5d.  Note.— For  cases  in  point,  see  Cent  DiK. 
vol.  46»  Trial,  §§  587-595.f 

2.  Carriers  —  Cabbiaoe  of  6ood8  —  Actions 
FOR  Loss— Presumptions  and  Burdbn  of 
Proof. 

A  plaintiff,  by  showing  the  delivery  of  his 
goods  into  the  possession  of  a  common  carrier 
for  the  purpose  of  transportation,  and  estab- 
lishing the  fact  of  loss,  raises  a  presumption  of 
liability  on  the  part  of  the  defendant  for  their 
value,  if  the  selfsame  evidence  does  not  show 
the  consequent  loss  was  occasioned  by  the  plain- 
tiff's own  negligence.  The  presumption  of  lia- 
bility raised  by  section  2264  of  the  Civil  Code 
of  lo95,  may  be  rebutted  if  it  appears  that  the 
injury  was  caused  by  the  » plaintiff  himself, 
whether  the  act  which  caused  the  injury  be  due 
to  negligence  or  desii^i.  In  other  words,  the 
provisions  of  that  section  have  no  reference  to  a 
case  where  the  loss  is  attributable,  either  in 
whole  or  in  part,  to  the  act  of  the  shipper  him- 
self. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  0,  Carriers,  S  578.] 

3.  Same— Duty  of  Carrier  to  Receive  and 
Transport  Goods. 

While  a  carrier  is  liable  as  an  insurer  for 
the  loss  of  freight  which  he  accepts  for  carriage, 
and  while  generally  he  is  required  to  accept  for 
carriage  all  freight  properly  packed  and  deliv- 
ered to  him  for  the  purpose  of  transportation, 
still  a  carrier  is  not  required  to  accept,  for 
shipment  all  freight  which  mav  be  tendered.  If 
a  carrier  knows  an  article  tendered  him  for  car- 
riage is  injurious  to  the  public  health,  public 
peace,  or  morals,  or  is  likely  to  destroy  the 
property  of  others,  or  if  the  property  tendered 
tor  shipment  is  in  such  condition  that  it  can- 
not  safely   be    transported,   a   carrier    has   the 
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right  to  decline  to  receive  the  proposed  ship- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  98.] 

4.  Trial  —  Instbuctions  —  Ezpbsssion   of 

Opinion. 

The  court's  charge  did  not  intimate  any 
opinion  as  to  what  had  been  proved,  or  with- 
draw from  the  jury  the  determination  of  what 
facts  were  necessarv  to  constitute  negligence. 
The  question  of  negligence  was  not  involved  in 
the  case  if  the  jury  believed  that  the  loss  was 
caused  by  the  act  of  the  plaintiff  itself.  A  car- 
rier may  be  liable  for  the  loss  of  freight  in  spite 
of  the  most  extraordinary  diligence.  But  any 
shipper  who,  either  before  or  after  shipment, 
directly  or  indirectly,  intentionally  or  uninten- 
tionally, causes  the  injury  or  destruction  of  his 
own  property,  cannot  make  the  carrier  pay  for 
it. 

[Bid.  Note.— For  cases  In  point,  see  Cent,  Dig. 
vol.  46,  Trial,  SS  436-438;  vol.  9,  Carriers,  §§ 
531-036.] 

o.  Wbit  of  Esbob^Review— Harmless  Er- 
ror—Admission  OF  EjVidencb— Withdraw- 
al BY  Instruction. 

Evidence,  whether  objected  to  or  not,  can 

be  as  effectually  withdrawn  by  means  of  the 

charge  of  the  court  as  by  a  ruling  during  the 

course  of  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 

vol.  3»  Appeal  and  Error,  §{  4178-4184.] 

6.  Same— Instructions. 

The  verdict  for  the  defendant  was  demand- 
ed by  the  evidence.  The  charge  of  the  court 
was  clear  and  easy  to  be  understood,  and  the 
only  issues  involved  were  fully  and  clearly  pre- 
sented. There  may  be  some  minor  verbal  inac- 
curacies to  be  detected  by  a  microscopic,  gram- 
matical analysis,  but  these  do  not  afford  any 
legal  ground  for  a  reversal. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Newnan ;  A.  D. 
Freeman,  Judge. 

Action  by  Coweta  county  against  the  Cen- 
tral of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  the  county  brings 
error.     Affirmed. 

W.  L.  Stallings,  for  plaintiff  in  error.  Hall 
&  Cleveland,  J.  E.  Hall,  and  W.  C.  Wright, 
for  defendant  in  error. 


RUSSELL,  J.  Coweta  county  excepts  to 
the  overruling  of  a  motion  for  a  new  trial. 
It  appears  from  the  record  that  the  plaintiff 
in  error  brought  suit  for  damages  against  the 
Central  of  Georgia  Railway  Company  to  re- 
cover $597.44,  the  value  of  a  convict  car  or 
wagon  and  its  contents,  which  was  burned 
while  on  one  of  the  flat  cars  of  the  defendant, 
as  well  as  $25  for  the  value  of  a  grade  plow. 
Upon  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  defendant  The  motion  for 
new  trial,  in  addition  to  the  general  grounds, 
assigns  error  in  the  nine  grounds  of  the 
amended  motion  on  the  rejection  and  intro- 
duction of  certain  testimony  on  alleged  errors 
in  the  charge  of  tlie  court,  and  on  the  re- 
fusal of  the  court  to  charge  in  accordance 
with  certain  requests  presented  in  writing  by 
the  plaintiff.  We  find  no  reversible  error 
either  in  the  ruling  of  the  court  upon  the  tes- 
timony or  in  his  instructions  to  the  jury. 
Summarized,  all  of  the  grounds  of  the  mo- 


tion for  new  trial  presented  but  two  com- 
plaints. The  first  Is  that  the  case  was  not 
tried  upon  the  theory  that  the  plaintiff  was 
entitled  to  recover  unless  the  loss  was  oc- 
casioned by  the  act  of  God  or  the  public 
enemies  of  the  state.  The  second  complaint 
is  that  the  court  judicially  determined  what 
constituted  negligence  under  the  facts  in  the 
case,  and  thus  withdrew  from  the  jury  the 
plaintifTs  contention  upon  this  subject  In 
every  case  the  Issues  are  made  by  the  plead- 
ings, and  the  verdict  49hould  be  in  accordance 
with  the  law  applicable  to  the  particular 
facts  shown  in  the  testimony.  The  plaintiff's 
petition  alleged  that  S.  S.  Nash,  as  super- 
intendent of  Coweta  county  chain  gang  and 
In  behalf  of  the  county,  delivered  to  the  rail- 
road company  for  transportation  from  Senola 
to  Newnan  a  certain  convict  car  and  con- 
tents; that  the  agent  of  the  company  ac- 
cepted said  car  for  transportation;  and  that, 
while  in  the  company's  possession,  the  car 
was  destroyed  by  fire  without  the  consent  or 
negligence  of  the  plaintiff,  its  officers,  or 
employes.  The  plaintiff  alleged  that  the  fail- 
ure of  the  company  to  deliver  the  convict 
car  and  its  contents  at  Newnan  on  demand 
rendered  the  company  liable  for  Its  value. 
In  its  answer  the  defendant  denied  these  al- 
legations, and  set  up  as  a  defense  to  the 
action  that,  if  the  property  of  the  plaintiff 
was  injured  and  damaged  at  the  time  alleged, 
it  was  not  due  to  the  fault  or  negligence  of 
the  defendant  company,  its  agents,  or  em- 
ployes. It  pleaded  that  the  destruction  of 
the  property  was  due  to  the  direct  act  of  the 
agents  and  employes  of  the  plaintiff  without 
the  knowledge  of  the  defendant  or  its  em- 
ploy^, and  that  the  damage,  if  any,  was 
caused  by  fire  left  in  the  inside  of  the  car 
by  the  agents  and  employes  of  the  plaintiff 
county  without  the  knowledge  of  the  defend- 
ant  company. 

The  evidence  introduced  In  support  of  the 
pleadings  was  practically  without  contradic- 
tion as  to  any  material  matter.  Under  the 
evidence  introduced  in  behalf  of  the  plaintiff 
itself,  the  controlling  issue  in  the  case  was 
created.  It  was  a  question  of  fact  whether 
the  fire  which  destroyed  the  car  and  its  con- 
tents was  inside  of  the  car  without  the 
knowledge  of  the  defendant  at  the  time  that 
the  car  was  delivered  to  it  for  shipment 
The  superintendent '  of  the  Coweta  county 
chain  gang  desired  to  move  the  convicts  from 
Senola  to  Newnan.  He  arranged  with  the 
defendant's  agent  at  Senola  to  provide  flat 
cars  upon  which  to  load  his  convict  cars, 
which  were  sleeping  cages  in  which  the  con- 
victs slept  According  to  the  uncontradicted 
testimony,  the  convict  cars  were  provided 
with  stoves,  and  the  cages  were  covered  with 
plank  to  keep  out  the  rain  and  cold.  The 
cars  are  constructed  very  much  like  a  freight 
car  with  the  doors  and  windows  fastened  up. 
The  evening  before  the  cars  were  delivered 
to  the  company,  they  were  brought  upon  the 
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platfonn  of  the  depot,  and  the  convicts  sl^t 
In  them  that  night  It  was  in  the  month 
of  February,  and  the  weather  was  cold.  Mr. 
Nash,  who  had  charge  of  the  cars,  testified 
that  there  was  fire  in  the  stoye  in  the  car 
which  was  burned  the  night  before  and  that 
morning,  and  the  car  was  seen  to  be  on  fire 
about  a  half  hour  after  it  was  placed  upon 
the  railway  company's  flat  car.  Mr.  Nash 
testified  further  that  all  of  the  fire  was  from 
the  inside.  There  was  no  fire  on  the  outside 
when  he  went  to  try  to  save  the  car.  The 
convict  cars  were  loaded  on  the  flat  cars  of 
the  railway  company  by  the  convicts  under 
the  direction  of  Mr.  Nash,  the  Coweta  county 
superintendent  Before  the  agent  of  the  rail- 
way company  knew  that  they  were  placed 
upon  the  flat  cars,  or  had  examined  them,  he 
was  told  that  they  had  been  put  upon  the 
flat  cars,  and  he  went  out  to  the  track  and 
Inspected  them  to  ascertain  whether  they 
were  securely  fastened  on  the  fiat  cars,  and, 
not  being  fully  satisfied,  he  had  additional 
planks  nailed  in  front  and  behind  the  wheels 
to  make  the  cars  perfectly  secure  and  steady. 
When  the  freight  train  came  in,  an  engine 
backed  in  on  the  side  track,  and  carried  ^ese 
cars  out  on  the  main  line,  and  it  was  then 
discovered  that  one  of  the  convict  cars  was 
on  fire.  It  is  undisputed  in  the  testimoiiy 
that  those  who  first  discovered  the  fire  saw 
the  smoke  issuing  from  the  inside  of  the  car, 
and  there  was  no  evidence  that  there  was 
any  fire  whatever  on  the  outside. 

1.  When,  by  the  sharp  process  of  subtrac- 
tion and  elimination,  which  our  laws  favor, 
all  of  the  issues  between  parties  have  been 
reduced  to  a  single  point,  the  law  applicable 
to  the  single  remaining  issue  should  be  ad- 
ministered. Evidence  not  material  to  the 
issue  is  irrelevant,  and  instructions  upon  the 
law,  although  correct  In  the  abstract,  if  not 
applicable  to  that  issue,  are  erroneous.  The 
law  to  be  applied  by  the  court  must  be  law 
pertinent  to  the  contested  issue  of  fact  From 
the  above  statement  of  the  undisputed  evi- 
dence it  is  clearly  to  be  seen  that  there  was 
but  one  question  to  be  submitted  to  the 
Jury,  and  that  was  whether  the  defendant 
company  knew,  or  ought  to  have  known,  at 
the  time  it  accepted  the  car  for  carriage  to 
Newnan  that  there  was  fire  inside  the  car. 
In  other  words,  did  the  defendant  assume 
a  risk  unusual  and  hazardous,  and  under- 
take to  insure  the  plaintiff  against  'the  ef- 
fects of  its  own  negligence.  A  common  car- 
rier is  bound  to  use  extraordinary  diligence 
In  the  transportation  of  goods  for  the  pub- 
lic and  in  cases  of  loss  the  presumption  of 
law  Is  against  him,  and  no  excuse  avails  him 
unless  the  loss  was  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  state.  This 
principle  of  law  was  given  to  the  jury  as  fav- 
orably as  the  plaintiff  could  expect,  and  ap- 
plied to  the  pending  case  in  language  not  to 
be  misunderstood  in  the  following  instruc- 
tion by  the  court:    *'When  plaintiff  Introduced 


evldmice  and  made  it  appear  to  you.  If  they 
did  make  it  appear  to  you,  that  the  comity 
delivered  this  property  to  the  defendant  com- 
pany for  shipment  to  Newnan,  Ga.,  and 
these  articles  of  goods  were  not  delivered 
to  the  county  la  Newnan,  then  the  plaintiff 
would  be  entitled  to  recover.  The  law  re- 
quires the  defendant  to  deliver  the  prop^- 
ty  they  have  received  and  contracted  to  de- 
liver.'* We  think  that  this  Instruction  was 
sufficient  compliance  with  the  written  re- 
quest of  the  plaintiff,  that  the  jury  be  in- 
structed that  "at  common  law  and  under  the 
statute  a  common  carrier  was  an  insurer  of 
the  goods  which  he  undertook  to  transport 
Such  is  his  legal  liability,  and  he  is  liable  un- 
less the  loss  was  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  state."  But 
while  the  prima  facie  liability  of  the  carrier 
is  one  of  the  settled  principles  of  the  law, 
this  principle,  like  every  other,  is  qualified 
by  others  which  the  experience  of  ages  has 
shown  to  be  inherent  in  justice.  One  of  these 
is  that  no  one  can  take  advantage  of  his 
own  wrong,  and  from  this  Is  derived  the 
rule  upon  which  Elliott  In  his  work  on  Rail- 
roads (volume  4,  {  1454,  p.  2263)  says  that 
"there  never  was  a  time  when  carriers  could 
be  held  liable  where  the  loss  was  caused 
by  the  wrong  or  fault  of  the  shipper."  It  is 
not  clear  under  the  evidence  in  this  case 
that  the  question  Involved  is  one  purely  or 
wholly  of  negligence.  But,  If  It  be  viewed 
as  such.  It  Is  settled  that  "if  the  plaintiff,  by 
ordinary  care,  could  have  avoided  the  conse- 
quences to  Itself  caused  by  the  defendant's 
negligence,  he  is  not  entitled  to  recover." 
Civ.  Ck)de  1895,  {  3830.  But,  whether  the  sub- 
ject of  negligence  be  involved  or  not  It  Ib 
true  In  all  cases  that  no  person  can  saddle 
another  with  the  responsibility  or  liability 
for  the  consequences  of  an  act  which  he  him- 
self conmiitted.  This  general  principle  li 
recognized  in  section  38d3  of  the  Civil  Code 
of  1895  and  section  2322  expressly  declares 
that  "no  person  shall  recover  damages  from  a 
railroad  company,  for  Injury  to  ♦  •  •  his 
property  where  the  same  Is  done  by  his  con- 
sent or  is  caused  by  his  own  negligence.  If 
the  complainant  and  the  agents  of  the  com- 
pany are  both  at  fault,  the  former  may  re- 
cover, but  the  damages  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
the  fault  attributable  to  him." 

2.  As  we  view  the  evidence  In  the  present 
case,  the  plaintiff,  by  showing  the  delivery  of 
its  goods  into  the  possession  of  the  defendant 
company  for  the  purpose  of  transportation, 
and  establishing  the  fact  of  loss,  might  have 
raised  a  presumption  of  liability  on  the  part 
of  the  defendant  for  their  value.  If  the  self- 
same evidence  did  not  show  that  the  loss 
was  not  due  to  the  negligence  of  the  defend- 
ant but  to  that  of  the  plaintiff  Itself.  The 
presiunption  of  liability  raised  by  section 
2264  of  the  Civil  Code  of  1895,  when  that 
section  Is  construed  with  the  other  sections 
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to  which  we  have  referred,  may  certainly  be 
rebntted,  if  it  appears  that  the  injury  was 
caused  by  the  plaintiff  itself,  whether  the 
act  which  caused  the  injury  be  due  to  neg- 
ligence or  design.  A  carrier,  where  loss  of 
goods  received  by  it  for  shipment  is  shown,  is 
generally  liable,  unless  it  is  made  to  appear 
that  the  loss  was  occasioned  by  the  act  of 
God  or  the  public  enemies  of  the  state,  but 
certainly  a  carrier  would  not  be  liable,  if, 
after  intrusting  my  goods  to  it  for  carriage, 
I  myself  should  set  fire  to  them  and  destroy 
them,  and  the  fact  can  be  established.  In 
other  words,  the  provisions  of  section  2204 
of  the  Civil  Code  of  1895  have  no  reference 
to  a  case  where  the  loss  is  attributable,  either 
In  whole  or  in  part,  to  the  act  of  the  shipper 
himself.  The  section  includes,  perhaps,  re- 
sponsibility for  the  acts  of  all  others  than 
the  shipper  himself,  but  must  be  construed  in 
connection  with  section  2322.  As  it  was  un- 
disputed in  the  evidence  that  the  fire  in- 
side the  convict  car,  if  any,  had  been  built 
by  the  agents  or  employ^  of  plaintiff  county, 
and  that  the  defendant  carrier  had  no  knowl- 
edge of  its  existence,  the  court  did  not  err  in 
telling  the  jury  that  the  only  issue  for  their 
determination  was  whether  the  car  was  burn- 
ed by  fire  from  the  inside  or  by  fire  from  the 
outside,  set  out  by  the  shifting;  engine  of  the 
defendant  company.  Mr.  Hale,  in  his  ex- 
cellent work  on  Bailments  and  Carriers  (sec- 
tion 81,  p.  351),  adds  these,  qualifications  to 
the  rule  that  shippers  are  entitled  to  recover 
for  the  loss  of  their  goods,  except  where 
the  same  is  caused  by  the  act  of  God  or  the 
public  enemies:  First  Where  the  loss  is 
caused  by  the  act  of  the  shipper.  Second. 
Where  the  public  authority  intervenes. 
Third.  Where  the  inherent  nature  of  the 
goods  shipped  must  be  taken  into  considera- 
tion. On  page  365  the  principle  to  which  we 
have  adverted  is  laid  down:  "Common  car- 
riers are  not  insurers  against  losses  caused 
by  fraud  or  fault  of  the  shipper."  The  state- 
ment on  page  367  that  "a  hidden  defect  in  the 
packing  is  the  act  of  the  shipper,  for  which 
the  carrier  is  not  responsible,"  is  also  ap- 
plicable to  the  undisputed  facts  in  this  case, 
in  that  it  appears  that  the  car  which  was 
burned  was  placed  upon  the  flat  car  by  the 
employes  of  the  county,  with  all  of  the  win- 
dows fastened  and  doors  locked,  so  that 
there  was  no  opportunity  for  the  agent  of 
the  company  to  see,  nor  any  reason  for  him 
to  suspect,  that  there  was  fire  in  the  car, 
nor  was  any  means  afforded  it  to  know 
whether  the  car  was  packed  with  this  defect 
hidden  therein,  nor  was  he  bound  to  ascertain 
that  there  was  any  fire  in  it  and  likely  to 
destroy  it  As  the  agent  of  the  carrier,  he 
had  the  right  to  presume  that  the  shipper's 
agent  and  servant  would  not  be  guilty  of  the 
wrong  of  requiring  the  transportation  of  a 
shipment  which  contained  within  itself  the 
means  of  its  own  destruction,  certainly  not 
without  at  least  notifying  him  to  that  effect 
and  allowing  him  to  determine  whether  ha 


was  willing  to  accept  for  carriage  a  shipment 
whose  nature  was  such  that  the  carrier 
would  have  had  the  right  to  decline  to  accept 
it  for  shipment 

8.  While  a  carrier  is  liable  as  an  insurer 
for  the  loss  of  freight  which  he  accepts  for 
carriage,  and  while  generally  he  is  required 
to  accept  for  carriage  all  freight  properly 
packed  and  delivered  to  him  for  the  pur- 
pose of  transportation,  still  a  carrier  is  not 
required  to  accept  for  shipment  any  freight 
which  may  be  tendered.  If  a  carrier  knows 
that  an  article  tendered  him  for  carriage  is 
injurious  to  the  public  health,  public  peace, 
or  morals,  or  it  is  likely  to  destroy  the  prop- 
erty of  others,  or  if  the  property  tendered 
fbr  shipment  is  in  such  condition  that  it 
cannot  safely  be  transported,  the  carrier  has 
the  right  to  decline  to  receive  the  proposed 
shipment  The  above  statement  is  not  ex- 
haustive of  all  of  the  cases  in  which  a  car- 
rier would  be  authorized  to  refuse  to  accept 
freight  We  mention  only  some  instances  in 
which  it  would  he,  not  only  the  right,  but 
the  duty,  of  a  common  carrier  not  to  endan- 
ger persons  or  property  of  others. 

4(a).  The  plaintiff  in  error  insists  in  the 
6th  ground  of  the  motion  for  new  trial,  that 
the  court  erred  in  charging  the  jury  as  fol- 
lows: "If  the  evidence  satisfies,  if  the  pre- 
ponderance of  the  evidence  satisfies  you  that 
the  defense  set  up  Is  true — that  is  to  say. 
If  the  goods  were  destroyed  by  reason  of  the 
fire  left  in  it  when  it  was  put  into  the  pos- 
session of  the  company — then  I  charge  you 
that  the  company  is  not  liable  to  Coweta 
county  for  damages.  The  law  does  not  hold 
the  common  carrier  in  that  case  liable." 
The  plaintiff  in  error  insists  that  this. charge 
was  erroneous  for  three  reasons:  First  As 
an  expression  of  opinion  on  the  part  of  the 
court.  Second.  That  it  was  the  determina- 
tion by  the  court  upon  the  subject  of  what 
was  negligence.  Third.  Because  it  eliminat- 
ed the  question  of  knowledge  of  the  fire  on 
the  part  of  the  defendant  from  the  consider- 
ation of  the  jury,  and  instructed  the  jury 
that  it  was  immaterial  whether  the  defend- 
ant knew  of  the  existence  of  the  fire  in  the 
car  or  not  There  is  no  merit  in  the  con- 
tention that  this  charge  contains  an  expres- 
sion of  opinion  that  there  was  fire  left  in 
the  car  by  the  plaintiff's  agents,  because  all 
that  the  judge  said  upon  that  subject  relates 
back  to  the  beginning  of  the  sentence  in 
which  the  court  says,  as  a  prelude  to  all 
that  follows:  "If  the  preponderance  of  the 
evidence  satisfies  you."  And,  leaving  out 
the  intervening  parenthetical  sentence,  the 
charge  complained  of  is  simply  this:  *'If 
the  evidence  satisfies  you  that  the  goods 
were  destroyed  by  reason  of  the  fire  left 
there,  then  I  charge  you  that  the  company 
is  .not  liable,"  etc  Surely  no  jury  could  con- 
ceive from  this  language  that  the  court  was 
expressing  an  opinion  that  the  fire  was  left 
there,  especially  in  view  of  the  fact  that  the 
court  had  just  previously  told  the  jury  (what 
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affords  one  of  plaintiff's  grounds  of  excep- 
tion) that  the  only  issue  in  the  case  was 
whether  the»  fire  in  the  stove  in  the  car  or 
the  fire  from  the  outside  caused  the  destruc- 
tion of  the  conyict  car,  and  twice  later  in 
the  charge  instructed  the  jury  to  determine 
whether  there  was  fire  left  in  the  stove  or  not. 

4(b).  As  to  the  complaint  that  the  court's 
charge  amounted  to  a  determination  by  the 
court  of  what  facts  were  necessary  to  con- 
stitute negligence  in  the  case,  negligence  Is 
in  all  cases  a  question  of  fact  to  be  deter- 
mined by  the  jury,  and  it  is  axiomatic  that 
an  instruction  by  the  court  to  the  jury  that 
any  act  or  acts  constitute  negligence,  unless 
such  have  been  made  negligence  by  statute, 
is  reversible  error.  In  the  present  case,  how- 
ever, it  was  not  primarily  a  question  of  neg- 
ligence. The  question  was  whether  the  act 
of  the  plaintiff  itself  caused  the  loss.  It 
might  be  shown  that  the  act  of  the  plaintiff 
which  caused  the  loss,  if  an  act  of  the  plain- 
tiff did  cause  the  loss,  was  due  to  negli- 
gence, and  not  to  design,  but,  if  the  jury 
were  satisfied  that  after  all  the  fire  which 
caused  the  damage  to  the  convict  car  was 
made  by  the  shipper  himself,  it  would  be  im- 
material whether  it  was  made  for  the  pur- 
pose of  burning  the  goods,  or  carelessly  left 
by  the  shipper  himself,  without  the  knowl- 
edge of  the  carrier,  where  it  would  pr9bably 
have  that  effect 

4  (c).  The  third  exception  to  the  extract 
from  the  charge  contained  in  the  sixth  ground 
of  the  motion  for  new  trial  Is  that  it  failed 
to  instruct  the  jury  that  the  plaintiff  might 
recover  if  the  defendant  knew  or  might  have 
known  of  the  existence  of  the  fire  in  the  car. 
The  charge  of  the  court  might  have  been  sub- 
ject to  this  objection  if  the  excerpt  quoted 
above  had  been  all  that  was  said  by  the  court 
upon  the  subject;  but  such  is  not  the  case. 
In  several  portions  of  the  charge  the  court 
called  the  attention  of  the  jury  to  the  fact 
that,  if  the  railway  accepted  the  car  with 
knowledge  of  the  fact  that  there  was  fire 
therein,  it  would  not  be  relieved  from  lia- 
bility. The  court  also  charged  the  jury  that 
the  company  was  bound  to  exercise  extra- 
ordinary diligence,  and,  on  the  other  hand,  as 
to  the  plaintiff  the  court  charged  as  follows : 
''The  absence  of  such  diligence  is  termed 
•slight  neglect'  The  county  would  be  entitled 
to  recover  in  that  event,  provided  the  com- 
pany has  not  shown  some  legal  defense,  some 
legal  reason  why  the  plaintiff  in  that  state 
of  facts  is  not  entitled  to  recover."  The 
plaintiff  in  error  also  insists  in  the  eighth 
ground  of  the  motion  for  new  trial  that  the 
effect  of  the  court's  charge  therein  complain- 
ed of  was  to  instruct  the  jury  that  if  the 
county  left  in  the  stove  the  fire  which  caused 
the  burning  of  the  car,  such  conduct  on  the 
part  of  the  county  would  be  negligence,  and 
that  if  they  found  that  the  fire  could  not 
have  been  communicated  to  the  convict  car 
frou:  the  outside,  they  should  find  for  the 
defendant     The  general   complaint  in   this 


ground  of  the  motion  Is  that  the  court  did 
not  leave  it  for  the  jury  (if  the  jury  found 
as  a  matter  of  fact  that  the  fire  was  caused 
by  the  act  of  the  plaintiff  or  its  servants)  to 
say  whether  this  act  would  or  would  not  be 
negligence,  or,  if  negligence,  did  not  allow 
the  jury  to  pass  upon  the  question  as  to 
whether,  as  contributory  negligence  it  should 
entirely  defeat  the  plaintiff's  right  to  recover. 
There  is  no  merit  in  any  of  these  exceptions, 
for  the  reason  that  there  is  no  evidence  that 
the  defendant  company  or  its  agent  either 
knew  or  could  have  known,  when  it  accepted 
the  car  for  carriage  and 'secured  it  to  its  flat 
car,  that  there  was  fire  in  the  car.  The  Jury 
were  instructed  that  if  the  fire  was  caused 
by  the  defendant  or  any  of  its  agencies,  the 
company  would  be  liable,  and  very  properly 
instructed,  on  the  other  hand,  that  if  the 
jury  found  that  the  fire  was  caused  by  the 
county  itself,  through  some  of  its  agents,  the 
defendant  company  should  not  be  held  lia- 
ble. If  the  jury  found  the  latter  to  be  true, 
and  that  the  defendant  railway  company  had 
no  knowledge  of  the  fact  that  there  was  fire 
in  the  car,  the  question  of  negligence  was 
wholly  Immaterial.  While  it  may  be  true, 
as  insisted  by  counsel  for  plaintiff  in  error, 
that  it  is  not  as  a  matter  of  law  negligent 
to  leave  fire  in'  a  car,  we  know  of  no  rule  of 
law  which  requires  a  carrier  to  transport  as 
freight  articles  containing  fire.  On  the  con- 
trary, we  hold  that  it  would  have  been  the 
duty  of  the  carrier  (as  it  was  the  duty  of 
the  shipper  upon  delivering  the  shipment  to 
put  it  in  a  condition  to  be  shipped)  to  reject 
a  shipment  with  fire  in  it  and  not  to  receive 
it  until  all  fire  was  extinguished.  All  of  the 
complaints  of  the  judge's  charge  overlook 
the  fact  that  it  is  the  duty  of  the  shipper  to 
deliver  the  shipment  in  such  condition  as 
that  it  can  be  safely  transported.  To  deliver 
for  shipment  freight  in  which  fire  is  conceal- 
ed might  or  might  not  be  a  fraud  on  the  part 
of  the  shipper,  but  in  any  event  it  must  be 
held  to  be  such  a  fault  on  the  part  of  the 
shipper  or  such  a  defect  in  the  packing  or 
preparation  on  the  part  of  the  shipper  as 
carriers  are  not  required  to  insure  against 

'*The  liability  of  common  carriers  is  an  ex- 
traordinary one,  and  does  not  depend  upon 
the  question  of  negligence  or  no  negligence. 
•  ♦  ♦  They  are  in  effect  insurers,  ♦  •  ♦ 
and,  according  to  the  old  common-law  rules, 
can  escape  liability  only"  when  "the  loss  was 
caused  by  the  act  of  Crod  or  by  the  act  of  the 
public  enemy.  The  modem  rule  is  more  lib- 
eral, for  to  the  old  common-law  rule  have 
been  added  •  ♦  ♦  acts  of  public  authori- 
ties, and  loss  or  injury  attributable  to  the 
inherent  nature  of  the  goods.  It  is  sometimes 
said  that  another  grotmd  has  been  added  by 
the  modern  law,  namely,  that  arising  from 
the  acts  of  the  shipper,  but  we  think  there 
never  was  a  time  when  the  carrier  could  be 
held  liable  where  the  loss  was  caused  by 
the  wrong  or  fault  of  the  shipper."  4  Elliott 
on  Railroads  (Bd.  1897)  S  1454,  p.  2262.    We 
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agree  with  the  conclusion  of  this  text-writer, 
because  there  has  never  been  a  time  or  a  case 
among  English-speaking  people  in  which  the 
principle  was  not  recognized  that  one  could 
not  take  advantage  of  his  own  wrong.  Where 
a  shli^er  wrongfully  requires  the  transporta* 
tion  of  an  article  which  is  in  a  condition  un- 
fit to  be  shipped,  his  wrong  is  a  proximate 
cause  of  the  Injury,  and  the  carrier,  therefore, 
Is  not  liable.  This  court  adheres  to  a  strict 
construction  of  section  2264  of  the  Civil 
Code  of  1895.  In  all  cases  where  goods  have 
been  delivered  to  a  carrier  for  transporta- 
tion, and,  where  the  loss  is  in  no  wise  attrib- 
utable to  the  act  of  the  shipper  himself,  the 
rule  should  not  be  relaxed  A  carrier  may  be 
liable  in  eplte  of  the  most  extraordinary 
diligence.  In  Ga.  So.  de  Fla.  Ry.  Co.  v.  Bar- 
field,  1  Ga.  App.  203,  58  S.  E.  236,  we  held 
that  "no  Injury  can  be  said  to  be  the  act  of 
God  which  can,  under  any  fair  view,  be  attrib- 
uted to  the  negligence  of  man."  But  where 
one,  either  before  or  after  shipment,  directly 
or  indirectly.  Intentionally  or  unintentional- 
ly, Injures  or  destroys  his  own  property,  he 
cannot  make  another  pay  for  it 

5,  6.  The  verdict  for  the  defendant  was 
demanded  by  the  evidence,  and  the  assign- 
ments of  error  contained  In  the  remaining 
grounds  of  the  motion  for  new  trial  do  not 
require  more  than  a  brief  mention.  The  first 
and  second  grounds  of  the  amendment  to  the 
motion  complain  of  the  exclusion  by  the  court 
of  the  following  testimony  of  the  witness  S. 
S.  Nash:  "I  told  Tom  to  look  after  the  fire" 
(this  witness  having  testified  that  he  sent  In- 
to the  car  this  Tom,  a  negro,  convict,  and 
"told  Tom  to  look  after  the  fire**).  The  plain- 
tiff wished  to  show  the  diligence*  of  its  super- 
intendent In  protecting  the  property,  and  up- 
on this  ground  Insisted  that  the  evidence  be 
not  excluded.  Even  If  this  evidence  was  com- 
petent, it  was  Immaterial,  because  it  did 
not  matter  what  directions  the  superintend- 
ent had  given  Tom.  The  vital  question  was 
not  whether  he  told  Tom  to  put  out  the  fire, 
but  whether  Tom  did  It  The  court  also  re- 
fused to  allow  Mr.  Nash  to  testify  that  he 
directed  one  of  his  servants  to  see  that  all 
the  fire  In  the  stove  was  extinguished.  This 
testimony  was  likewise  irrelevant,  for  the 
reasons  just  above  stated,  and  was  properly 
repelled.  If  the  court  erred  in  admitting  the 
shipping  orders  which  were  drawn  up  coin- 
cidently  with  the  bill  of  lading,  and  which, 
like  the  bill  of  lading,  were  unsigned,  the  er- 
ror was  corrected  by  the  court  in  the  conclu- 
sion of  his  charge  by  an  explicit  Instruction 
to  the  jury  that  the  plaintiff  was  not  bound 
by  any  of  the  stipulations  In  the  paper  unless 
it  was  signed.  As  it  was  undisputed  that 
neither  the  bill  of  lading  nor  the  shipping 
order  was  signed,  this  effectually  withdrew 
that  testimony  from  the  jury,  and  the  ship- 
ping order  does  not  appear  in  the  brief  of 
evidence  In  the  record.  It  appears  that  when 
the  plaintiffs  counsel  objected  to  the  intro- 
duction of  the  shipping  orders  (which  were 


really  Issued  contemporaneously  and  as  a 
part  of  the  bill  of  lading,  the  shipping  order 
being  signed  by  the  shipper  and  the  bill  of 
lading  by  the  carrier,  and  the  bill  of  lading 
having  been  produced  In  response  to  a  notice 
to  produce,  served  by  the  plaintiff  upon  the 
defendant),  the  judge  reserved  the  decision 
upon  the  points.  He  made  no  ruling  thereon 
during  the  trial,  and  It  may,  therefore,  be 
considered  to  have  been  admitted  over  the 
plaintiff's  objection.  But  "evidence,  whether 
objected  to  or  not  can  be  as  effectually  with- 
drawn by  the  charge  of  the  court  as  by  a 
ruling  to  that  effect  during  the  course  of  the 
trial."  In  a  case  where,  as  In  the  present  In- 
stance, it  was  the  last  Instruction  to  the  jury 
before  they  retired  to  consider  their  verdict, 
the  withdrawal  of  the  evidence  In  the  charge 
would  be  more  likely  to  be  remembered  by 
the  jury  than  an  earlier  rdllng  upon  the 
subject 

The  concluding  ground  of  the  motion  ex- 
cepts to  the  charge  of  the  court  as  a  whole 
as  being  confusing,  and  for  falling  to  cover 
the  Issues  made  In  the  case.  We  think  the 
charge  of  the*  court  was  clear  and  easy  to 
be  understood,  and  that  the  only  Issues  In- 
volved were  fully  and  clearly  presented. 
There  may  be  some  minor  verbal  Inaccuracies 
to  be  detected  by  a  microscopic,  grammatical 
analysis,  but  these  do  not  afford  any  legal 
ground  for  reversing  the  judgment  refusing  a 
new  trial. 

Judgment  affirmed. 

POWELL,  J.,  disqualified. 


(4  Ga.  App.  131) 
JOHNSON  T.  WESTERN  ft  A.  R.  CO.  et  al. 

(No.  079.) 
(Court  of  Appeals  of  Georgia,    ^arch  30,  1008.) 

1.  Pleading— Construction  Axjainst  Pucad- 

EB. 

In  the  absence  of  a  contract  assaming  lia- 
bility therefor,  tenants  ordinarily  are  not  lia- 
ble for  repairs.  And,  as  ])leadings  are  to  be  con- 
strued most  strongly  against  the  pleader,  there 
was  no  error  in  sustaining  the  general  demurrer 
and  dismissing  the  plaintiff's  petition  as  to  all 
of  the  defendants,  except  the  Western  de  Atlan- 
tic Railroad  CJompany. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  S  66.] 

2.  Master  anu  Sebv ant  —  Liabilities  fob 
Injuries  to  Third  Persons— Servants  of 
Independent  Contractor. 

One  who  employs  an  independent  contractor 
to  do  work  upon  his  premises,  and  who  places 
his  property  in  the  charge  of  the  independent 
contractor  for  the  purposes  of  the  work,  is  not 
generally  liable  for  injuries  resulting  to  the 
contractor's  servants  engaged  Jn  the  work  or  to 
others.  Especially  is  this  true  where  the  em- 
'  ployment  of  the  independent  contractor  is  for 
the  purpose  of  making  repairs,  and  where,  for 
this  reason,  the  work  Is  necessarily  and  obvi- 
ously dangerous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {  1251.] 

3.  Same--Gontbol  ob  Intebferenoe  ov  Ell- 
ploter. 

Even  where  an  independent  contractor  is 
employed  to  make  repairs,  the  employer  may 
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become  liable  for  injuries  sustained  by  a  serv- 
ant of  the  independent  contractor  either  on  ac- 
count of  his  own  wron^ul  act  or  by  interfering 
and  assuming  control,  so  that  an  injury  results 
which  is  traceable  to  his  interference. 

rE3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  34,  Master  and  Servant,  99  1251,  1257.] 
4.  Samb. 

The  petition  of  the  plaintiff  in  the  court 
below,  while  subject  to  special  demurrer,  suffi- 
ciently set  forth  a  cause  of  action  against  the 
Western  &  Atlantic  Railroad  Company  to  with- 
Btand  a  general  demurrer,  and  it  was  error  to 
dismiss,  the  petition  as  to  this  defendant. 

(Syllabus  by  the  Court.) 

EIrror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Ellen  C.  Johnson  against  the 
Western  h  Atlantic  Railroad  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.  Affirmed  In  part,  and  re- 
versed in  partr 

Ellen  C.  Johnson  sued  the  Western  &  At- 
lantic Railroad  Company  and  other  railroad 
companies  jointly  for  damages  on  account  of 
the  death  of  her  son.  The  petition,  in  sub- 
stance, alleged:  The  Western  &  Atlantic 
Railroad  Company  is  the  lessee  of  the  prop- 
erty of  the  state  generally  called  the  ''State 
Road."  The  depot  or  station  hereinafter  re- 
ferred to  is  a  part  of  the  said  "State  Road." 
As  lessee  as  aforesaid,  said  depot  passed  to 
the  Western  de  Atlantic  Railroad  Company 
under  the  terms  of  the  lease  act  All  of  the 
defendants  were  jointly  In  possession  of  said 
depot,  and  were  occupying  and  using  it  It 
has  been  in  such  possession  and  so  occupied 
and  used  for  one  or  more  years.  Defendants 
had  contracted  for  the  repair  of  said  depot 
building,  and  petitioner's  son  was  upon  the 
building,  assisting  in  the  repairs.  He  had 
been  placed  upon  the  building  by  the  party 
or  parties  who  had  contracted  for  the  re- 
pairs. By  reason  of  the  facts  stated,  he  was 
rightfully  upon  the  building.  He  was  en- 
gaged in  removing  and  repairing  parts  of  the 
corrugated  Iron  roof  of  the  building,  and  his 
work  did  not  call  him  under  the  roof,  and 
he  had  been  at  no  place  where  the  condition 
of  the  iron  could  be  seen.  Defendants  in- 
stmcted  him  and  others  engaged  in  the  work 
to  be  careful  to  save  as  much  of  the  iron 
as  possible.  Defendants  specially  informed 
them  that  that  part  of  the  iron  towards  Cen- 
tral avenue  was  sound  and  all  right  It  was 
on  that  part  of  the  building  that  he  met  his 
death.  He  was  walking  on  the  top  of  the 
said  building,  along  Central  avenue,  in  the 
discharge  of  bis  duties,  when  a  sheet  of  iron 
gave  way,  and  precipitated  him  from  the 
roof  of  the  building,  causing  his  death.  He 
fell  upon  a  pile  of  sand  or  the  floor  of  the 
building,  and  was  killed.  Under  the  terms 
of  the  lease  act  it  was  the  duty  of  the  West- 
em  &  Atlantic  Railroad  Company  ta  keep  the 
said  road  in  the  condition  of  first-class  roads 
in  Georgia.  By  joining  in  the  possession 
and  occupancy  of  said  depot,  all  the  other  de- 
fendants assumed  liability  for  failure  to  keep 
the  said  road  in  the  condition  of  first-class 


roads  in  Georgia.  This  the  defendants  fail- 
ed to  do.  Such  failure  was  negligence  <m 
the  part  of  the  defendants.  In  violation  of 
their  duty  to  the  state  and  in  violation  of  the 
general  rules  of  ordinary  care,  defendants 
had  permitted  the  entire  depot,  including 
the  roof,  to  be  in  a  dilapidated  and  unsafe 
condition.  This  was  negligence  on  the  part 
of  defendants.  The  sheet  on  which  be  was 
gave  way  because  the  rivets  fastaiing  it  to 
the  adjoining  sheet,  and  the  adjoining  sheet 
itself,  were  rotten.  They  were  rotten  under- 
neath, and  did  not  show  their  defects  froji 
the  top.  He  was  killed  by  the  negligence  of 
the  defendants.  Defendants  negligently  per- 
mitted him  to  work,  with  their  approval,  at 
an  unsafe  place.  Defendants  negligently 
pointed  out  to  him  an  unsafe  place  to  woilc 
Defendants  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  of  the  defective 
condition  of  the  said  iron  sheet  and  rivets. 
The  said  sheet  and  rivets  had  been  in  a  de^ 
fective  condition  for  many  months.  Defend- 
ants were  in  possession  and  control  of  said 
depot  and  depot  premises,  and  operating  the 
same  by  lease  or  otherwise.  The  repairs  on 
the  same  were  being  done  at  their  expense^ 
and  for  their  benefit  Petitioner's  son  was 
27  years  old  and  unmarried,  was  earning  ^ 
a  day,  and  could  have  continued  to  earn  that 
sum  permanently.  He  contributed  to  her 
support,  and  she  was  substantially  dependent 
on  him,  and  she  sues  for  the  full  financial 
value  of  his  life.  Damages  are  laid  at  $20,- 
000.  In  a  second  count  it  is  alleged  that  the 
petitioner's  son  was  at  said  time  and  place 
at  work  on  said  building  with  the  knowledge 
and  approval  and  by  the  invitation  of  de- 
fendants, but  was  not  an  employ^  of  defend- 
ants. Each  of  the  defendants  demurred  gen- 
erally and  specially.  The  court  did  not  pass 
on  the  special  grounds  of  demurrer,  but  sus- 
tained the  general  demurrers  and  dismissed 
the  petition,  holding  that,  according  to  its 
allegations,  the  defendants  owed  no  duty 
to  the  plaintiff's  son;  that  he  was  the  em- 
ploy6  of  an  independent  contractor,  at  whose 
instance  he  went  on  the  premises,  and  must 
look  to  his  employer  alone  for  a  safe  place  to 
work.  The  plaintiff  excepted  to  this  Judg- 
ment, and  to  the  failure  to  oTerrule  the  spe- 
cial demurrers. 

Burton  Smith,  for  plaintiff  in  error.  Tye, 
Peeples,  Bryan  de  Jordan,  Brown  ft  Randolph, 
Joseph  B.  &  Bryan  Gumming,  and  McDaniel, 
Alston  &  Black,  for  defendants  in  error. 

RUSSELL,  J.  L  The  court  did  not  err  in 
dismissing  the  petition  as  to  the  defendants 
alleged  to  be  tenants  of  the  building  under 
repair.  Pleadings  must  always  be  construed 
most  strongly  against  the  pleader.  Applying 
this  rule,  we  think  that  the  court  properly 
sustained  the  general  demurrers  as  to  the  At- 
lantic Coast  Line  Railroad  Company,  the 
Louisville  &  Nashville  Railway  Company,  and 
the  Seaboard  Air-Line  Railway.  It  could 
not  only  be  inferred  from  the  petition  that 
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these  defendants  were  tenants'ln  the  bnildlng 
which  was  being  repaired,  but  it  is,  In  fact, 
expressly  stated  that  the  depot  was  in  the 
possession  and  control  of  the  Western  &  At- 
lantic Railroad  Company,  which,  it  is  alleged, 
was  bound  by  the  terms  of  its  lease  to  keep 
it  in  repair.  As  tenants  ordinarily  are  not 
responsible  for  repairs,  and  as  under  the 
rule  of  construction  to  which  we  have  above 
referred  it  must  be  assumed  that  the  plain- 
tiff's son  was  employed  by  an  Independent 
contractor,  who  was  to  repair  the  roof  of  the 
old  depot  for  the  Western  &  Atlantic  Railway 
Company,  there  could  be  no  liability,  in  any 
Tlew  of  ttie  case,  on  the  part  of  any  of  the  de- 
fendants, except  the  Western  &  Atlantic  Rail- 
road Company. 

2.  Assuming  that  the  deceased  was  the 
servant  of  an  independent  contractor — ^as  we 
must,  upon  review  of  the  allegations  of  the 
petition — ^there  would  be  no  liability  as  to 
the  defendant  except  for  the  allegations  con- 
tained in  the  sixteenth  and  fifty-fourth  para- 
graphs of  the  petition.  One  who  employs  an 
independent  contractor  to  perform  a  work 
iB  not  generally  liable  for  injuries  resulting 
to  the  servants  engaged  in  the  work.  These 
paragraphs  (when  construed  with  the  peti- 
tion as  a  whole,  and  especially  when  viewed 
in  connection  with  the  paragraph  immedi- 
ately preceding  and  the  two  paragraphs  im- 
mediately following  each  of  them)  in  our 
Judgment  cause  the  petition  to  set  forth  a 
cause  of  action  sufficient  to  withstand  a  gen- 
eral demurrer.  The  paragraphs  to  which  we 
refer  are  as  follows:  .**(15)  Defendants  in- 
structed petitioner's  son  and  others  engaged 
in  said  work  to  be  careful  to  save  as  much  of 
the  iron  as  possible.*  (16)  Defendants  spe- 
cially informed  them  that  that  part  of  the 
iron  towards  (Central  avenue  was  sound  and 
all  right  (17)  It  was  on  the  part  of  the 
building  described  in  the  preceding  paragraph 
that  petitioner's  son  met  his  death."  And 
the  fifty-third,  fifty-fourth,  and  fifty-sixth 
paragraphs,  which  are  embraced  in  a  second 
count,  embody  practically  the  same  language. 

The  defendant  could  not  admit  these  al- 
legations and  escape  liability.  If  the  de- 
fendant had  turned  the  building  over  to  an 
Independent  contractor  to  be  repaired,  why 
did  it  Interfere  with  the  contractor's  serv- 
ants? If  the  defendant,  being  one  who  was 
responsible  for  the  repairs  of  the  depot,  and 
having  let  a  contract  for  the  roofing  to  an 
independent  contractor,  directed  one  of  the 
contractor's  servants  to  do  certain  work  for 
the  benefit  of  the  owner  (or,  in  this  case,  the 
lessee  for  a  term  of  years),  and,  without  being 
chargeable  in  any  way  for  the  safety  of  such 
an  employ^,  instructed  him  that  a  certain 
portion  of  the  roof  was  safe,  and  thereby 
caused  him  to  omit  the  use  of  that  caution 
which  the  employ^  otherwise  might  have 
exercised  in  the  dangerous  business  in  which 
he  was  engaged,  and  directly  or  indirectly 
caused  such  employe's  injury  or  death,  he 
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thereby  put  himself  ad  banc  vicem  in  the 
shoes  of  the  independent  contractor,  who  was 
the  master. 

The  case  under  the  allegations  of  the  peti- 
tion would  fall  under  the  second  subdivision 
of  the  fifth  paragraph  of  section  8819  of  the 
Civil  Code  of  1895.  For  an  owner  to  inter- 
fere and  assume  control  so  that  an  injury 
results,  which  is  traceable  to  his  interfer- 
ence, renders  him  liable  in  this  state,  al- 
though but  for  his  interference  he  might 
have  been  free  Arom  liability  under  the  pro- 
visions of  section  8818  of  the  Civil  Code  of 
1895 — ^by  reason  of  the  fact  that  the  servants 
of  the  indei)ehdent  contractor  were  not  sub- 
ject to  his  immediate  control  and  direction. 
See  Atlanta  Railroad  Co.  v.  Kimberly,  87  Ga. 
168,  18  S.  E.  277,  27  Am.  St  Rep.  231 ;  1 
Lawson,  Rights  &  Remedies,  §  299 ;  Savannah 
R.  Co.  V.  Phillips,  90  Ga.  834  (3),  17  S.  B.  82. 
The  petition  alleges  that  "defendants  in- 
structed petitioner's  son  and  others  engaged 
in  said  work  to  be  careful  to  save  as  much 
iron  as  possible."  And  there  are  other  alle- 
gations in  the  petition  which  (considered  in 
connection  with  this)  naturally  and  prop- 
erly raise  the  inference  that,  but.  for  the 
interference  of  the  defendants,  the  casualty 
which  resulted  in  the  death  of  the  plaintilTs 
son  would  not  have  occurred.  If  the  plain- 
tiff proves  her  allegations  (amplified  to  meet 
the  special  demurrers),  the  Western  &  Atlan- 
tic Railroad  Company  voluntarily  assumed 
the  duty,  which  was  upon  the  independent 
contractor,  of  furnishing  the  deceased  serv- 
ant a  safe  place  to  work,  and  really  under- 
took to  safeguard  the  servant  to  a  greater 
degree  than  the  law  requires  Ills  master  to 
do  under  the  circumstances. 

4.  We  think,  therefore,  the  court  erred  in 
sustaining  the  general  demurrer  and  dismiss- 
ing the  petition,  in  so  far  as  it  related  to 
the  Western  &  Atlantic  Railroad  (Company. 
The  court  expressly  declined  to  pass  upon 
the  special  demurrers.  The  paragraphs  to 
which  we  have  referred  are  open  to  special 
demurrer.  As  a  corporation  can  act  only 
through  its  agent,  the  defendant  would  have 
the  right  to  know  which  of  its  agents  gave 
the  direction  and  information  contained  in  the 
fifteenth  and  sixteenth  paragraphs,  and  in 
the  fifty-third  and  fifty-fourth  paragraphs. 
And  it  would  have  to  appear  that  the  agent 
or  servant  of  the  corporation  was  one  with 
sufllcient  authority  to  bind  the  corporation 
in  its  behalf,  and  that  the  interference  was 
within  the  scope  of  the  authority  of  such 
agent  But,  in  the  absence  of  such  special 
demurrer,  or  where,  as  in  this  case,  such 
special  demurrer  has  not  been  sustained,  the 
statement  of  these  specific  points  must,  for 
the  purposes  of  our  consideration,  be  deemed 
to  be  waived,  and  the  statement  made  by  the 
plaintiff  is  sufficient  for  the  purpose  of  a 
trial. 

Judgment  affirmed  in  part  and  reversed 
in  part 
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(4  Oa.  App.  126) 

GEORGIA,  P.  &  A.  RY.  00.  v.  SIZBR  &  CO. 

(No.  864.) 
(Court  of  Appeals  of  Georgia.    March  30, 1908.) 

1.  Ckbtiorabi— Retubn  —  Tbavbbsb  —  Ques- 
tion FOB  JUBT. 

It  was  error  to  direct  a  verdict  against  the 
traverse  filed  to  the  answer  of  the  judge  of  the 
city  court;  the  subject  of  the  traverse  being 
material  to  the  issues  involved  in  the  certiorari, 
and  there  being  a  direct  issue  of  fact  as  to  this, 
which  shouM  have  been  submitted  to  the  jury. 

2.  Sams— Judgment. 

Any  disposition  upon  the  merits  of  a  cer- 
tiorari 18  premature  until  the  traverse  has  been 
properly  disposed  of,  and  a  judgment  upon  the 
certiorari  in  advance  of  a  legal  disposition  of 
the  traverse  is  nugatory  and  void; 
(Syllabus  by  the  CJourt.) 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  W.  N.  Spence,  J&dge. 

Distress  for  rent  by  the  Georgia,  Florida  & 
Alabama  Railway  Company  against  Cheeves 
&  Sons.  Sizer  de  0>.  filed  a  claim  to  lumber 
seized,  and  the  court  found  for  claimants 
and  plaintiff  brought  certiorari,  and,  from  the 
judgment  overruling  the  certiorari,  it  brings 
error.    Reversed. 

Pottle  &  Glessner  and  Donalson  de  Donal- 
son,  for  plaintiff  In  error.  T.  S.  Hawes  and 
W.  E  Kay,  for  defendant  In  error. 

RUSSBIiL,  J.  The  Georgia,  Florida  &  Ala- 
bama Railway  Company  sued  out  a  distress 
warrant  against  Cheeves  de  Sons  for  the  rent- 
al of  a  side  track,  which  was  levied  upon 
certain  cars  of  lumber  at  that  time  In  posses- 
sion of  the  railway  company  itself.  Slzer  & 
Co.  filed  a  claim  to  the  lumber,  and,  the 
case  being  tried  In  the  city  court  of  Bain- 
brldge  by  the  court  without  a  Jury,  the  court 
found  in  favor  of  the  claimant  The  rail- 
way company  filed  a  certiorari.  The  judge 
of  tha  city  court  filed  an  answer.  The  com- 
pany filed  a  traverse  to  the  answer  of  the 
judge.  Upon  the  trial  of  the  traverse  In  the 
superior  court  of  Decatur  county  the  court 
directed  a  verdict  against  the  first  ground 
of  the  traverse,  and  the  jury  found  against 
the  second  ground.  After  the  traverse  was 
thus  disposed  of,  the  judge  of  the  superior 
court  overruled  the  certiorari.  EiXceptlon  Is 
taken  to  the  direction  of  the  verdict  and  to 
the  judgment  overruling  the  certiorari. 

We  think  the  court  erred  in  directing  the 
jury  to  find  against  the  first  ground  of  the 
traverse.  A  pointed  issue  of  fact  was  pre- 
sented, which  It  was  the  province  of  the  jury, 
and  not  of  the  judge  to  determine.  Quite  a 
number  of  witnesses  testified  upon  the  sub- 
ject, and  It  seems  to  us  that  the  preponder- 
ance of  the  evidence  as  to  the  real  substan- 
tial matter  In  dispute  was  largely  in  favor  of 
the  traverse.  Counsel  for  the  defendant  In 
error  Insists,  however,  that  the  court  was 
authorized  to  direct  a  verdict,  because  it 
was  not  proved  as  alleged  in  the  traverse 
that  the  lumber  was  In  Baiubridge  before  the 
agent  of  the  company  at  Damascus  received 
shipping  InstructlonB,  tending  to  show  that 


the  lumber  was  the  property  of  the  claimant. 
This,  no  doubt,  was  the  view  entertained  by 
the  trial  Judge.  Every  traverse  to  an  answer 
in  certiorari  must  be  substantially  proved, 
and.  If  there  had  been  a  failure  In  this  re- 
gard, the  court  would  have  been  authorized 
to  direct  a  verdict  The  material  point  in- 
volved, however,  In  the  first  ground  of  the 
traverse  was  not  whether  the  lumber  had 
reached  Balnbridge  before  the  agent  at  Da- 
mascus received  notification  of  Slzer  &  Com- 
pany's claim,  but  whether  It  had  left  the  sta- 
tion at  Damascus,  and  had  been  taken  Into 
possession  by  the  company,  not  as  a  car- 
rier, but  as  a  bailee.  The  evidence  In  sup- 
port of  the  first  ground  of  the  traverse  and 
In  favor  of  the  plaintiff  upon  this  ground 
was  ample.  The  Issue  should  have  been  sub- 
mitted to  the  Jury,  and  failure  to  so  submit 
It  vitiated  all  subsequent  proceedings. 

It  Is  Insisted,  however,  that  the  plaintiff  In 
error  was  not  hurt  by  this  ruling,  even  If  It 
were  erroneous,  because,  upon  the  subsequent 
hearing  of  the  certiorari,  the  credibility  of 
the  witnesses.  In  case  of  confiict,  was  for 
the  Judge,  and,  the  Jury  having  found  against 
the  second  ground  of  the  traverse,  there 
would  have  been,  therefore  (even  If  the  Jury 
had  found  in  favor  of  the  first  ground  of  the 
traverse),  a  confiict  In  the  testimony,  and 
the  Judge  would  have  had  the  right  to  give 
the  preference  to  such  testimony  as  he  saw 
proper  to  prefer.  Admitting  this  to  be  true, 
the  erroneous  direction  of  the  verdict  against 
the  first  ground  of  the  traverse  prevented  the 
judge  from  exercising  his  discretion  in  the 
matter.  Of  course,  there  can  be  no  presump- 
tion one  way  or  the  other  as  to  which  wit- 
nesses the  judge  would  have  believed  In  pref- 
erence to  others.  If  the  Jury  had  f6nnd  in 
favor  of  the  first  ground  of  the  traverse  and 
against  the  second  ground,  as  they  did.  Any 
disposition  of  the  certiorari  until  the  trav- 
erse has  been  properly  disposed  of  is  pre- 
mature, and  before  the  traverse  is  legally  dis- 
posed .of  any  disposition  of  the  certiorari  is 
nugatory,  and  of  no  effect  Even  If  there 
were  enough  In  the  record  to  uphold  the  Judg- 
ment dismissing  the  certiorari  and  affirming 
the  Judgment  of  the  city  court,  that  Judg- 
ment has  never  properly  been  reviewed.  The 
case  was  not  in  a  condition  to  be  finally 
dealt  with  at  the  time  tliat  the  judge  of  the 
superior  court  pronounced  his  judgment  of 
afOxmance.  Phillips  v.  City  of  Atlanta,  78 
Ga.  775,  3  S.  E.  431.  As  said  by  Chief  Jus- 
tice Bleckley  In  the  Phillips  Case,  supra,  and 
in  dealing  with  the  subject  which  Is  now  be- 
fore us:  'It  Is  a  mistake  to  attempt  to  reach 
the  end  of  controversy  in  any  way  except 
the  way  prescribed  by  law.  The  art  of  ad- 
ministering justice,  if  an  art  at  all.  Is  obliged 
to  be  important  It  has  been  practiced  for 
ages,  and  is  one  of  the  institutions  of  all  civi- 
lized countries.  To  let  go  form  and  regular- 
ity Is  to  confess  before  the  world  chat  the 
profession  of  law  is  a  needless  profession. 
The  essential  difference  between  courts  of 
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law  and  other  instrumentalities  for  adminis- 
tering Justice  is  that  courts,  aided  by  lawyers, 
know  how  to  do  it;  other  people  do  not 
When  the  truth  of  a  magistrate's  return  is 
traversed,  the  first  business  in  order  is  to  dis- 
pose of  the  traverse.  That  being  done,  you 
are  ready  for  the  main  work."  The  traverse 
was  either  material  or  immaterial.  If  it 
was  immaterial,  it  should  have  been  stricken 
by  the  court  The  court  very  properly  did 
not  strike  It,  for  it  presented  a  material 
question  in  the  case.  The  issue  raised  was 
whether  or  not  the  agent  of  the  railroad  com- 
pany at  Damascus  received  the  shipping  in- 
structions before  or  after  the  lumber  left 
Damascus.  The  claimants  contend  that  there 
had  been  a  sale  of  the  lumber  to  them  before 
the  levy  of  the  distress  warrant  As  there 
could  be  no  sale  of  personal  property  with- 
out delivery,  the  claimants  were  compelled 
to  rely  upon  showing  delivery  to  the  railroad 
as  a  common  carrier,  and  attempted  to  do  so. 
If  the  sale  by  Cheeves  to  Sizer  &  Co.  was  not 
completed  by  delivery,  and  if  the  lumber,  at 
the  time  of  the  levy  of  the  distress  warrant 
was  in  the  hands  of  the  railway  company 
merely  as  a  bailee  or  a  depositary  for  hire, 
the  property  was  subject  to  the  distress  war- 
rant of  the  plaintiff  in  error.  Oheeves  &  Co. 
had  control  of  the  shipment  as  long  as  any- 
thing remained  to  be  done  which  was  neces- 
sary to  be  done  before  its  acceptance  by  the 
carrier  as  such  for  shipment,  and  the  fact 
that  the  lumber  was  in  possession  of  the 
plaintiff  itself  as  bailee  would  not  prevent 
the  bailee  from  subjecting  it  to  a  debt  due  it 

The  vital  question  in  the  case  is  whether 
the  relationship  of  bailee  had  ceased  and 
that  of  carrier  had  begun  at  the  time  the 
distress  warrant  was  levied.  Any  evidence 
tending  to  throw  light  upon  that  question 
was  material.  *'The  relation  of  shipper  and 
carrier  does  not  begin  between  the  owner  of 
goods  and  a  railway  company,  though  the 
former  may  have  delivered  the  goods  to 
the  latter,  if,  after  such  delivery,  anything 
required,  either  by  law  or  the  contract  re- 
mains to  be  done  by  the  shipper,  and  in  such 
case  the  rights  and  liability  of  the  company 
are  those  only  of  a  warehouseman.  Where 
goods  to  be  shipped  are  situated  upon  a  spur 
track  of  a  railway  company  and  the  owner 
has  no  track  scales,  thus  rendering  it  neces- 
sary to  move  the  loaded  car  to  the  company's 
depot  for  the  purpose  of  weighing  the  same, 
so  as  to  ascertain  the  proper  amount  of 
freight  charges,  the  delivery  of  such  cars 
will  be  treated  as  having  been  made  to  such 
company  at  such  depot"  Dixon  v.  Central  of 
Ga.  Ry.  Co.,  110  Ga.  174,  35  S.  B.  369. 

If  the  testimony  for  the  plaintiff  in  this 
case  be  believed  (in  case  the  ground  of  trav- 
erse to  the  answer  with  reference  to  the  tes- 
timony of  Mr.  Cannon  is  sustained),  the  clr- 
cimistances  very  strongly  tend  to  prove  that 
the  car  was  in  Balnbridge,  and  that  the 
distress  warrant  had  been  levied  at  the  time 
that  the  agent  of  the  railway  company  at 


Damascus  received  his  first  instructions  as  to 
the  shipment  of  the  lumber,  and  the  evidence 
is  undisputed  that  this  was  a  prepaid  ship- 
ment which  liad  to  be  weighed  at  Bain- 
bridge  before  the  amount  of  freight  could 
be  determined  or  a  bill  of  lading  issued.  We 
express  no  opinion^  however,  upon  this  portion 
of  the  case,  because  the  comparative  weight 
of  the  evidence  is  to  be  determind  by  the 
judge  of  the  superior  court  after  the  issue 
raised  by  the  traverse  has  been  properly  pass- 
ed upon  by  a  jury. 
Judgment  reversed. 

POWELL,  J.,  disqualified. 

(4  Ga.  App.  90) 
BRANCH  V.  JAMES  ft  PEDDT.  (No.  806.) 
(Court  of  Appeals  of  Georgia.    March  30,  1908.) 

Sale— Action  on  Note— Defenses. 

Where  a  promissory  note  given  for  the  pur- 
chase money  of  a  mule  contained  an  express 
stipulation  that  the  seller  of  the  mule  "does  in 
no  wise  guarantee  except  in  title,'*  and  the  only 
defense  set  up  to  a  suit  on  the  note  was  failure 
of  consideration  growing  out  of  the  nnsoundness 
of  the  mule  at  the  time  of  sale,  there  was  no 
error  in  excluding  parol  testimony  offered  in 
support  of  the  plea  which  contradicted  the  terms 
of  the  written  contract,  and  in  directing  a  ver- 
dict for  the  plaintiff. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Dublin;  J.  B. 
Burch,  Judge. 

Action  by  James  &  Peddy  against  John 
Branch,  Sr.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

J.  S.  Adams,  for  plaintiff  in  error.  W.  C. 
Davis,  for  defendant  in  error. 

HILL,  C.  J.  This  was  a  suit  on  a  purchase- 
money  note  given  for  a  mule.  It  is  expressly 
stipulated  in  the  note  that  '*the  seller  of  said 
stoclc  or  other  property  does  in  no*  wise  guar- 
antee except  in  title."  The  defendant  filed 
a  plea  of  failure  of  consideration,  and  at- 
tempted to  set  up  in  support  of  the  plea  a 
parol  agreement  between  him  and  the  seller 
of  the  mule,  which  was  in  contradiction  of 
the  express  and  unambiguous  provision  in 
his  written  contract  The  court  excluded 
this  testimony,  and,  there  being  no  other  de- 
fense made,  directed  a  verdict  for  the  plain- 
tiff for  the  full  amount  of  the  note.  We  think 
this  direction  by  the  court  was  proper.  The 
contract  contains  no  express  covenant  of  war- 
ranty, and  the  defect  in  the  mule  which  was 
attempted  to  be  shown  was  a  patent  defect 
which  was  not  covered  by  the  implied  war- 
ranty. Besides,  any  Implied  warranty  as  to 
the  soundness  of  the  mule  is  expressly  pro- 
vided against  by  the  contract  While  the 
word  /'guarantee"  in  the  note  when  consid- 
ered with  reference  to  its  technical  legal 
meaning,  is  not  an  apt  word  in  the  connect 
tion  In  which  it  is  used,  the  context  shows 
that  it  is  used  as  synonymous  with  the  word 
"warrant"  Indeed,  in  popular  parlance  the 
words  ''guaranty"  and  "warranty"  are  used 
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Interchangeably  without  reference  to  anj 
difference  in  meaning.  While  the  term  "war- 
ranty" Is  applied  to  a  contract  as  to  title, 
quality,  or  quantity  of  something  sold,  and 
the  word  "guaranty"  is  held  to  be  a  contract 
by  which  one  person  is  bound  to  another  for 
the  fulfillment  of  a  promise  or  engagement 
of  a  third  party,  the  two  words  are  deriva- 
tives  from  the  same  root,  and  are  identical 
In  significance  and  effect  It  is  clear  that 
in  the  present  case  the  word  ^'guarantee"  is 
used  in  the  sense  of  a  warranty,  and  that  the 
seller  of  the  mule  limited  his  warranty  to  the 
title  expressly  excluding  any  warranty  of 
soundness,  and  such  stipulation  is  plainly 
expre'ssed  and  agreed  to  by  the  written  con- 
tract of  the  defendant  There  was  no  error, 
therefore,  in  the  Judgment  of  the  court  in 
excluding  testimony  which  contradicted  by 
parol  the  terms  and  conditions  of  the  written 
contract,  and  in  directing  a  verdict  for  the 
plaintiff.  McNeel  y.  Smith,  106  Ga.  215,  82 
8.  E.  119;  Jackson  y.  Langston,  61  Ga.  892. 
Judgment  affirmed. 


(4  G€L  App.  142) 

OLA.T  y,  STATE.    (No.  987.) 
(Court  of  Appeals  of  Georgia.    March  80,  1908.) 

1.  Gbiminal  Law  —  Appeal  —  Exceptions  in 
Tbial  Court— WAiyEB  of  Exceptions. 

Where  the  trial  judge  returns  a  bill  of  ex- 
ceptions or  exceptions  pendente  lite  to  the  par- 
Sr  tendering  the  same  for  alteration  or  correc- 
on,  and  the  exceptions  are  not  again  presented 
to  the  judge  within  a  reasonable  time,  they  will 
be  presumed  to  be  waived.  EJxcept  where  it  ap- 
pears that  it  was  impossible  to  present  such  cor- 
rected bill  of  exceptions  to  the  trial  judge  for 
his  approval,  a  period  of  time  embracing  more' 
than  40  days  must  be  held  to  be  unreasonable 
delay. 

2.  Same— TiifE  of  Tbiait— Dischabqe  of  Ac- 
cused FOB  Delay— Demand  of  Tbial. 

A  demand  for  trial  is  exhausted  and  func- 
tus officio  where  the  defendant  is  tried  at  the 
second  term  and  convicted.  Even  if  the  case 
thereafter  be  reinstated  upon  the  docket,  if  it 
be  by  the  grant  of  the  defendant's  motion  for 
new  trial  (as  it  is  by  his  motion,  that  there  is 
another  trial  and  as  upon  his  motion,  tiie  case 
proceeds  de  novo},  another  demand  is  necessary 
before  he  can  claim  the  benefits  arising  from  the 
right  to  demand  a  trial. 

[Ed.  Note.— For  cases  in  point,  see  (Dent  Dig. 
vol.  14.  Criminal  Law»  |  129a] 

S.  Same— FoBMEB  Jeopabot— Identitt  or  Of- 
fenses. 

Neither  a  demand  for  trial  nor  a  plea  of 
former  jeopardy  as  to  an  indictment  for  disturb- 
ing divine  service  is  a  bar  to  a  prosecution  for 
disturbing  a  Sunday  school.  The  ofifenses  are 
not  the  same.  Though  they  are  similar  in  na- 
ture, they  are  not  identical  as  to  the  facts  which 
are  necessary  to  be  shown  in  order  to  establish 
the  guilt  of  the  accused. 

[Ed-  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  382-409.] 
4.  Same— iNSTBUcnoNs. 

(a)  The  evidence  authorized  the  conviction  of 
the  defendant. 

(b)  The  charge  of  the  court  upon  the  subject 
of  the  burden  of  proof  is  neither  inapt  nor  er- 
roneous, nor  is  it  argumentative,  nor  does  it 
tend  to  intimate  any  opinion  on  the  part  of  the 


court  that  the  state  has  carried  the  burden  oi 
proof. 

(c)  While  explanatory  definitions  of  **rea8oo- 
able  doubt"  are  not  to  be  commended,  and  in- 
struction upon  this  subject  that  "the  eyidence 
should  be  such  as  would  control  and  decide  tiie 
conduct  of  reasonable  men  in  the  most  important 
affairs  of  life,  and  not  a  mere  conjecture,  a 
trivial  supposition,  a  bare  possibility  of  the  hi- 
nocence  of  the  accused,"  is  not  erroneous  or  cal- 
culated to  impress  the  jury  that  a  defendant 
should  satisfy  them  beyond  a  reasonable  doubt 
of  his  innocence.  Nor  does  it  discredit  the  evi- 
dence in  behalf  of  the  defendant  or  his  state- 
ment, or  intimate  judicial  disapproval  of  an  ac- 
quittal. 

(d)  As  the  controlling  qnestion  in  this  case 
upon  the  facts  was  the  identification  of  the  de- 
fendant, there  was  no  error  in  not  charging  up- 
on the  subject  of  positive  and  negative  testi- 
mony. Except  in  a  very  clear  case  for  its  ap- 
plication, section  985  of  the  Penal  Code  of 
1895  should  not  be  given  in  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Ulw,  §§  1904-1922.] 

5.  DiSTUBBANCE    OF    PUBLIC    ASSEICBLAOS    — 
E  VI  DEN  CE— ADMISST  BILITY  , 

The  evidence  offered  for  the  purpose  of 
showing  that  one  of  the  witnesses  for  the  state 
was  riding  with  a  woman  on  the -public  road  jvas 

Eroperly  excluded ;  it  not  being  made  to  appear 
ow  this  testimony  could  be  relevant. 

6.  Same— Sufficiency. 

Though  the  testimony  against  the  defendant 
was  wholly  circumstantial,  it  was  sufficient  to 
authorize  the  conviction,  and,  so  far  as  the  rul- 
ings and  instructions  of  the  court  are  concerned, 
the  defendant  had  a  fair  trial 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Montlcello;  A. 
S.  Thurman,  Judge. 

Ed  Clay  was  convicted  of  disturbing  a 
Sunday  school,  and  he  brings  error.  Af- 
firmed. 

A.  Y.  Clement,  for  plaintiflF  in  error. 
Doyle  Campbell,  Sol.,  for  the  State. 


RUSSELL^  J.  The  plaintiff  in  error  was 
indicted  for  disturbing  divine  seryice,  and 
the  indictment  was  transferred  to  the  city 
court  of  Monticello,  where  he  entered  a  de- 
mand for  trial  upon  the  minutes.  He  was 
not  tried  at  the  term  at  which  the  demand 
was  made.  At  the  next  term  he  was  put 
upon  trial  twice.  The  first  trial  resulted  in 
a  mistrial ;  the  second  in  a  conviction.  The 
defendant  thereupon  asked  that  the  results 
of  that  trial — ^the  verdict  and  judgment — 
be  set  aside,  and  that  he  be  granted  another 
trial.  The  motion  for  new  trial  was  granted 
in  vacation,  and  at  the  March  term,  1907, 
the  indictment,  over  the  objection  of  the  de- 
fendant, was  nol  pros'd.  At  the  Septemb^ 
term,  1907,  of  Jasper  superior  court,  the 
present  indictment  against  the  defendant 
was  found,  charging  him  with  the  offense  of 
disturbing  a  Sunday  school.  No  demand  for 
trial  was  filed  as  to  the  present  Indictment 
but  the  defendant  was  tried  at  the  Novem- 
ber term,  1907,  of  the  city  court  of  Montlcel- 
lo, which  was  the  first  term  of  that  court 
after  the  transfer  of  the  indictment,  and  was 
convicted.  The  defendant's  motion  for  new 
trial  was  overruled,  and  he  excQ>t8  to  the 
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Judgment  refusing  his  motion  for  new  trial. 
It  also  appears  from  the  record  that  a  plea 
of  former  Jeopardy  was  stricken  by  the 
court,  and  that  a  written  motion  for  a  dis- 
charge was  overruled,  and  that  exceptions 
pendente  lite,  which  appear  of  record,  were 
tendered  as  to  both  of  these  rulings. 

1.  We  will  first  pass  upon  the  exceptions 
pendente,  and  then  upon  the  several  grounds 
of  the  motion  for  new  trial.  It  appears  from 
the  bill  of  exceptions  that  the  exceptions 
pendente  lite,  both  as  to  the  striking  of  the 
former  plea  of  jeopardy  and  the  motion  for 
discharge,  were  presented  to  the  trial  judge 
on  November  80,  1907,  which  was  In  time. 
The  judge  required  certain  changes  made, 
and  it  is  certified  in  the  bill  of  exceptions 
that  counsel  for  the  plaintiff  in  error,  after 
making  the  changes  suggested  by  his  honor, 
again  tendered  both  bills  of  exceptions  pen- 
dente lite  on  December  2,  or  3,  1907,  "but 
his  honor,  the  judge,  being  In  a  hurry  to  get 
off  on  the  train,  stated  that  he  did  not 
have  time  just  then,  but  would  certify  same 
later.**  The  exceptions  were  not  again  pre- 
sented to  the  judge  until  January  22,  1908. 
These  exceptions  must  be  considered  as  hav- 
ing been  abandoned,  and  it  was  not  error 
In  the  judge  to  decline  to  certify  them  nunc 
pro  tunc,  or  to  certltr  to  the  fact  that  they 
were  tendered  In  the  time  allowed  by  law, 
in  the  absence  of  any  reason  being  shown 
why  a  subsequent  presentation  was  not  soon- 
er made.  The  Code  provides  that,  where  a 
judge  requires  corrections  to  be  made  in  the 
bill  of  exceptions,  he  shall  return  them  to 
counsel  for  that  purpose  within  10  days. 
The  Judge  returned  these  exceptions  Imme- 
diately, so  far  as  appears  from  the  record, 
and  they  were  again  brought  to  his  atten- 
tioUf  either  the  2d  or  3d  of  December.  So 
far  as  appears  from  the  record,'  though  the 
judge  was  going  off  on  the  train,  no  show- 
ing was  made  that  he  remained  away  an 
unreasonable  tljne,  or  could  not  be  found  un- 
til January  22d.  In  such  a  case  it  was  not 
unreasonable  for  the  judge  to  refuse  to  certi- 
fy the  exceptions,  and  to  decline  to  state 
that  the  delay  was  due  to  no  fault  of  the 
plaintiff  in  error.  This  would  have  preserv- 
ed all  the  rights  of  plaintiff  in  error;  but, 
though  the  judge  did  not  permit  the  excep- 
tions to  be  tendered  or  consider  them  on  the 
2d  or  3d  of  December,  It  was 'not  his  duty 
to  hunt  for  the  counsel  for  plaintiff  in  er- 
ror and  endeavor  to  procure  the  exceptions 
for  the  purpose  of  examination  and  certifica- 
tion, but  it  was  the  duty  of  the  counsel,  ei- 
ther by  registered  mall,  personally  or  other- 
wise, to  see  that  the  exceptions  were  re- 
ceived by  the  presiding  judge.  By  reason  of 
the  return  of  the  exceptions  for  correction 
the  plaintiff  In  error  was  entitled  to  a  rea- 
sonable time  to  make  the  corrections  and 
again  present  them;  but  the  period  of  time 
embraced  between  December  3d  and  Jan- 
uary 22d  cannot  be  held  to  be  such  a  rea- 


sonable time.     It  must  rather  be  presumed 
that  the  exceptions  were  waived. 

2.  We  are  less  reluctant  to  rule  thus  upon 
the  point  presented,  because  In  this  particular 
case  the  exceptions  were  entirely  without 
merit  A  demand  for  trial  taken  in  a  case 
for  disturbing  divine  worship  could  have  no 
reference  whatever  to  a  subsequent  indict- 
ment found  for  the  offense  of  disturbing  a 
Sunday  school,  even  If  the  transactions  were 
identical  in  every  other  respect.  Certainly 
the  indictment  must  be  pending  when  the 
demand  for  trial  Is  made.  No  one  can  fore- 
see whether  future  Indictments,  even  for  the 
same  offense,  may  or  may  not  be  returned. 
If  the  defendant  desires  a  demand  for  trial, 
he  must  enter  such  demand  as  to  each  in- 
dictment returned  against  him.  It  matters 
not  whether  they  be  for  the  same  transac- 
tion, or  even  for  the  same  offense.  That 
question  must  be  raised  in  another  way,  to 
wit,  by  plea  in  bar.  While  it  was  held  in 
Jackson  v.  State,  76  6a.  504,  and  Brown  v. 
State,  85  Ga.  HT,  11  S.  B.  831  (in  each  of 
which  the  judgment  of  the  court  below  was 
affirmed),  that  a  trial  on  a  new  Indictment 
for  the  same  offense  will  satisfy  the  demand, 
it  must  be  remembered  that  the  expressions 
used  are  statements  of  reasouET  why  the  de- 
fendants had  no  right  to  complain.  The 
question  whether  a  defendant  can  take  a  de- 
mand in  one  case  and  apply  it  to  another 
was  not  before  the  court,  nor  decided.  In 
Brown  v.  State,  however,  Chief  Justice 
Bleckley  says:  "But  his  discharge  and  ac- 
quittal under  the  demand  could  only  be  oper- 
ative as  to  the  offense  charged  In  the  indict- 
ment which  was  nol  pros'd,  the  Indictment 
pending  when  the  demand  for  trial  was 
made."  We  see  no  difference  In  applying  a 
demand  for  trial  made  in  a  case  of  retailing 
without  a  license  to  an  indictment  for  selling 
liquor  to  a  minor  and  In  applying  a  demand 
for  trial  made  In  a  case  of  disturbing  divine 
service  to  a  subsequent  indictment  found  for 
disturbing  a  Sunday  school.  In  the  first  In- 
stance the  defendant  might  be  guilty  of  both 
offenses  by  having  sold  a  single  drink  of  in- 
toxicating liquor.  It  would  be  the  same 
transaction.  In  the  latter  case  the  same  act 
might  have  disturbed  both  a  congregation  of 
persons  legally  assembled  in  a  prayer  serv- 
ice and  a  near-by  gathering  carrying  on  a 
Sunday  school. 

3.  There  was  no  merit  In  the  exceptions  at- 
tempted to  be  taken  to  the  striking  of  the 
plea  of  former  jeopardy.  Disturbing  divine 
worship  is  not  the  same  offense  as  disturbing 
a  Sunday  school,  and  the  **same-traBsactlon" 
test  cannot  be  applied.  It  Is  true  the  same 
act  may  be  alleged  in  the  two  charges,  and 
the  same  act  may  operate  to  disturb  divine 
service  or  to  disturb  a  Sunday  school,  and 
the  act  may  be  done  at  the  same  place  and 
both  offenses  belong  to  the  same  genus,  but 
acquittal  of  disturbing  a  congregation  of  per- 
sons assembled  for  divine  worship  is  no  more 
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of  a  bar  to  prosecution  for  the  same  act  which 
may  have  disturbed  the  Sunday  school  than 
an  acquittal  for  carrying  a  pistol  concealed 
would  be  a  bar  to  prosecution  for  having  the 
identical  pistol  at  a  public  gathering.  See 
Sutton  V.  Mayor  &  Council  of  Washington, 
3  Ga.  App.  — ,  60  S.  E.  811.  The  most  that* 
can  be  said  as  to  a  prosecution  for  divine 
worship  and  one  for  disturbing  a  Sunday 
school,  even  if  the  same  act  is  relied  upon  in 
both  cases,  is  that  the  offenses  are  similar 
in  nature.  They  are  not  identical.  Their 
very  name  implies  a  difference. 

We  have  said  this  much  upon  the  motion 
to  discharge  upon  demand  and  upon  the  plea 
of  former  Jeopardy  merely  to  show  that  the 
plaintiff  in  error  was  not  hurt  by  the  failure 
of  the  judge  to  certify  the  exceptions  pen- 
dente lite.  The  demand  exhausted  itself,  and 
was  fully  complied  with  when  the  state  gave 
the  defendant  a  trial  at  the  second  term 
thereafter.  That  there  was  a  new  trial  was 
on  the  defendant's  own  motion,  and  the  case 
proceeded  de  novo.  We  think  that,  under 
such  circumstances,  the  defendant  would  have 
to  proceed  to  have  a  new  demand  granted 
him,  but  this  opinion  is  obiter,  just  as  the 
expression  that  the  demand  would  prob- 
ably stand  over  and  be  Operative  to  secure 
a  trial  at  the  next  term,  if  a  new  trial  had 
been  granted  on  the  previous  motion,  used 
by  Judge  Bleckley  in  Brown  v.  State,  85  Ga. 
716,  11  S.  B.  831,  was  likewise  obiter.  The 
exact  point,  as  far  as  we  are  aware,  has 
never  been  decided.  The  nearest  approach 
to  it  is  the  Intimation  (which  was  again  an 
obiter)  in  Silvey  v.  State,  84  Ga.  44,  10  S.  B. 
591. 

4.  We  come  then  to  the  grounds  of  the  mo- 
tion for  new  trial.  After  careful  considera- 
tion of  the  several  assignments  of  error  con- 
tained in  the  motion,  we  hold:  (a)  The  evi- 
dence for  the  state,  though  largely  circum- 
stantial, and  contradicted  by  evidence  for 
the  defendant,  authorized  the  conviction  of 
the  defendant  ft))  The  charge  of  which  com- 
plaint is  made  in  the  fourth  ground  of  the 
motion  (that  "the  defendant  enters  this  trial 
with  the  presumption  of  innocence  in  his 
favor — this  presumption  being  thrown  around 
the  defendant  by  the  law — and  It  remains 
with  the  defendant  throughout  the  trial,  and 
until  the  states  by  competent  evidence,  over- 
comes this  presumption,  and  establishes  the 
guilt  of  the  prisoner,  beyond  a  reasonable 
doubt,  the  burden  of  proof  being  upon  the 
state  to  establish  each  of  the  material  alle- 
gations of  the  indictment  to  a  moral  and  rea- 
sonable certainty  and  beyond  a  reasonable 
doubt")  is  not  inapt  nor  erroneous  as  inti- 
mating any  opinion  on  the  part  of  the  court, 
nor  because  the  same  is  argumentative  or 
tends  to  support  the  contention  that  the  state 
has  carried  the  burden  of  proof.  It  is  not, 
for  any  reason,  erroneous,  (c)  An  instruc- 
tion similar  to  that  of  which  complaint  Is 
made  in  the  fifth  ground  of  the  motion  was 
approved  by  this  court  in  the  recent  case  of 


Parker  v.  State,  3  Ga.  App.  340,  59  S.  B.  823. 
While  we  have  frequently  held  that  attempt- 
ed definitions  of  reasonable  doubt  are  more 
apt  to  confuse  a  jury  than  otherwise,  still  it 
cannot  be  said  that  to  tell  the  jury  that  "the 
evidence  should  be  such  as  would  control  and 
decide  the  conduct  of  reasonable  moi  In  the 
most  important  affairs  of  life,  and  not  a  mere 
conjecture,  a  trivial  supposition,  a  bare  pos- 
sibility of  the  Innocence  of  the  accused,"  is 
erroneous,  by  reason  of  shifting  the  burden 
of  proof  from  the  state  to  the  defendant,  or 
because  it  was  misleading  or  calculated  to 
impress  the  jury  that  the  defendant  should 
satisfy  them  beyond  a  reasonable  doubt  of 
his  innocence.  Nor  did  this  charge  discredit 
the  evidence  and  statement  of  the  defendant 
in  the  minds  of  the  jury,  and  cause  them  to 
look  upon  the  same  with  suspicion,  or  inti- 
mate judicial  disapproval  of  an  acquittal,  as 
insisted  by  counsel  for  defendant  in  error. 
See  citations  in  Parker  v.  State,  supra,  (d) 
The  court  did  not  err  In  not  charging  the  jury 
upon  the  subject  of  positive  and  negative  tes- 
timony. The  question  In  this  case  was  spe- 
cially one  of  the  identification*  of  the  person 
who  fired  the  pistol,  and  the  law  of  circum- 
stantial evidence  was  Involved;  but,  so  far 
as  we  can  see  from  the  record,  there  was  no 
question  of  positive  and  negative  testimony. 
Except  in  a  very  clear  case,  section  985  of 
the  Penal  CJode  of  1895  should  not  be  given 
in  charge.  Wood  v.  State,  1  Ga.  App.  684, 
58  S.  E.  271. 

5.  It  "does  not  clearly  appear  from  the 
seventh  ground  of  the  motion  for  new  trial 
whether  the  testimony  to  which  reference  is 
made  was  merefly  offered,  or  whether  the  wit- 
ness testified  to  certain  facts  and  the  evi- 
dence was  ruled  out  If  the  defendant  of- 
fered to  prove  the  fact  and  the  court  refused 
to  allow  the  witness  to  answer  a  question 
propounded  for  that  purpose,  the  assignment 
of  error  is  imperfect,  because  it  is  not  alleged 
that  the  court  was  informed  at  the  time  by 
counsel  as  to  the  answer  anticipated  from 
the  witness.  But,  if  the  court  had  been  in- 
formed, or.  If  by  the  assignment  of  error,  it 
is  intended  to  make  plain  that  the  court  Im- 
properly ruled  out  the  statement:  "I  had  a 
woman,  Ella  Cochran,  In  the  buggy  with  me. 
She  was  not  my  wife  nor  sweetheart" — ^there 
is  still  no  merit  In  the  contention.  It  does 
not  appear  of  what  possible  materiality  this 
could  be  to  the  question  whether  the  defend- 
ant had  or  had  not  fired  a  pistol  in  the  public 
road;  and  we  hardly  think  It  would  do  to 
hold,  as  insisted  by  counsel  for  plaintiff  in 
error,  that  the  mere  fact  that  the  witness 
was  riding  on  a  public  road  with  a  married 
woman,  who  was  neither  his  wife  nor  his 
sweetheart,  would  of  itself  tend  to  discredit 
the  witness.  Nor  can  the  ruling  out  of  this 
testimony  tend,  as  contended  by  counsel,  to 
sustain  the  character  and  credibility  of  the 
witness,  or  intimate  a  judicial  opinion  to 
that  effect.  A  defendant  Is  entitled  to  a 
thorough  and  shifting  cross-examination  of 
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the  witnesses  against  him,  and  perhaps  upon 
this  ground  the  court  might  have  admitted 
the  testimony,  but  we  do  not  see  that  the  fail- 
ure of  the  court  to  do  so  could  have  been 
hurtful  to  the  defendant,  unless  more  reason 
was  made  to  appear  as  to  evidence  expected 
to  be  developed  from  the  evidence  already 
obtained  as  a  foundation. 

6.  The  case  against  the  defendant  is  weak, 
and  the  jury  would  have  been  authorized  to 
acquit,  but  they  preferred  to  convict  and 
were  authorized  by  the  evidence  to  do  so. 
So  far  as  the  rulings  and  instructions  of  the 
trial  judge  are  concerned,  the  defendant  had 
a  fair  trial,  and  has  no  just  cause  for  com- 
plaint 

Judgment  affirmed. 


(4  Ga.  App.  83) 

DAVENPORT  v.  PUBTT  et  al.    (No.  756.) 
(Court  of  Appeals  of  Georgia.    March  30,  1908.) 

JUSnCfES   OF    THX   PBACS— APPEAL   TO    JUBT— 

Dismissal. 

An  appeal  in  a  justice's  court  from  the 
judgment  of  the  justice  to  a  finding  in  said 
court,  cannot  he  dismissed,  unless  some  require- 
ment of  the  statute  allowing  the  appeal  has  not 
been  complied  with.  The  justice  has  no  author- 
ity to  dismiss  the  appeal  because  of  a  failure  to 
prosecute  or  sustain  the  appeal.  The  case,  but 
not  the  appeal,  could  be  dismissed. 

TBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  81,  Justices  of  the  Peace,  S  372.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Forsyth  Coun- 
ty;  Geo.  F.  CJober,  Judge. 

Motion  to  distribute  fund  in  justice's  court 
From  an  order  awarding  the  fund  to  J.  G. 
Puett  and  others,  W.  S.  Davenport  brings 
error.    Reversed. 

H.  L.  Patterson,  for  plaintlfr  In  error. 
Brooke  &  Henderson,  for  defendants  in  error. 

HILL,  C.  J.  The  questions  in  this  case 
arise  on  a  motion  to  distribute  a  fund  in 
a  justice's  court  Davenport  and  Puett  had 
brought  the  money  into  court  on  process  of 
garnishment,  and  there  were  three  claimants 
of  the  fund,  Davenport,  Puett,  and  Fowler, 
all  three  of  whom  held  executions  against 
the  defendant  in  garnishment  These  fl.  fas. 
were  a  part  of  the  motion  to  distribute  be- 
fore the  justice,  and  it  appeared  that  the 
oldest  was  that  in  favor  of  Fowler,  the 
next,  that  in  favor  of  Puett,  and  the  junior, 
that  in  favor  of  Davenport  Davenport  filed 
a  caveat  to  the  fi.  fa.  held  by  Puett  on  vari- 
ous grounds,  and  had  the  written  consent  to 
make  an  oral  attack  on  the  fi.  fa.  in  favor 
of  Fowler  on  the  ground  of  dormancy.  The 
justice  found  against  the  caveat  to  Puett's 
fl.  fa.,  and  awarded  the  fund  to  the  respective 
fl.  fas.  according  to  their  priority  in  date. 
From  this  judgment  Davenport  entered  an 
appeal  to  a  jury  in  the  justice's  court  On 
the  trial  of  the  appeal  the  justice  held  that 
Davenport  was  entitled  to  open  and  conclude. 


Davenport  thereupon  offered  his  executions, 
which,  on  objection,  were  ruled  out  by  the 
justice  on  the  ground  that,  as  Davenport  had 
made  an  attack  on  the  fi.  fa.  in  favor  of 
Puett,  he  must  introduce  Puett*s  fi.  fa.  be- 
fore the  fi.  fas.  in  his  favor  could  be  rele- 
vant Davenport  refused  to  introduce  the 
fi.  fa.  in  favor  of  Puett,  whereupon  the  jusr 
tice,  on  motion  of  Puett,  dismissed  Daven- 
port's appeal.  This  judgment  was  on  cer- 
tiorari affirmed  by  the  superior  court  and 
the  certiorari  was  overruled  and  dismissed. 
The  case  comes  to  this  court  on  exceptions 
to  this  judgment 

An  appeal  to  a  jury  in  a  justice's  court  is 
a  de  novo  investigation.  Except  for  defects 
in  the  appeal  proceedings,  such  as  defects  in 
the  time  of  entering  the  appeal,  in  the  bond, 
etc.,  the  appeal  cannot  be  dismissed.  If  the 
appellant  does  not  api>ear  to  prosecute  his 
appeal,  or  fails  to  make  out  his  case  ^or  any 
legal  reason,  the  case  can  be  dismissed,  but 
not  the  appeal.  Bousch  v.  Green,  2  Ga.  App. 
112,  58  S.  E.  318. 

The  burden  was  on  Davenport  to  make  out 
his  case.  All  the  executions  claimihg  the 
fund  were  a  part  of  the  record,  and  if  it  ap- 
peared that  the  executions  in  favor  of  Puett 
and  Fowler,  or  Puett  or  Fowler,  were  prior 
in  date  to  that  in  his  favor,  Davenport  would 
have  to  make  a  successful  attack  upon  these 
executions  to  overcome  their  apparent  priori- 
ty. This  was  the  issue  before  the  jury. 
We  do  not  think  it  was  necessary  to  formally 
introduce  in  evidence  the  executions  as  they 
were  already  before  the  court  as  a  part  of 
the  motion  to  distribute.  But,  even  if  neces- 
sary for  the  appellant  to  do  so,  he  could  nev- 
ertheless attack  their  validity  for  any  of  the 
reasons  set  out  in  his  count  If  he  failed  to 
sustain  his  attack,  he  failed  in  his  case,  and 
the  verdict  should  have  been  against  him. 
But,  in  no  event,  should  his  appeal  have  been 
dismissed  because  of  a  failure  to  make  out 
his  case. 

These  errors  of  the  justice  should  have 
been  corrected  on  certiorari,  and  the  case 
remanded  and  ordered  reinstated,  and  sub- 
mitted to  the  jury. 

The  judgment  of  the  superior  court  in 
overruling  the  certiorari  is  reversed. 

Judgment  reversed. 


(4  Ga.  App.  122) 
BAISDEN  ft  CO.  V.   HOLMES-HARTS- 
FIELD  CO.  et  al.    (No.  861.) 

(Court  of  Appeals  of  Georgia.    March  90,  1908.) 

1.  MOBTGAGES— Laborer's    Lien— Pbiobities 
— Purchase -Mo  NET  Mobtoage. 

A  laborer's  lien  has  priority  of  a  mortgage 
given  to  secure  the  payment  of  purchase  mon- 
ey, and  this  is  true  even  though  the  mortgage 
has  been  foreclosed  and  levy  of  the  mortgage  q. 
fa.  is  made  before  the  laborer's  lien  is  foreclosed 
and  levied.  CJiv.  Code  1895,  §§  2792,  27f)3; 
Bradley  v.  Cassels.  117  Ga.  517,  43  S.  E.  857 ; 
Georgia  Loan  Co.  v.  Dunlop«  108  Ga.  218,  33 
8.  E.  882. 
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2.  Sahk  —  Mechanics*  Libns  —  Pbiobxtibs — 
pubchasb-monet  mobtqage. 

A  materialman's  lien  is  superior  to  the  lien 
of  a  prior  mortgage  for  purchase  money,  where 
the  material  has  been  furnished  without  actual 
notice  of  the  mortgage.  Civ.  Code  1895,  S  2804, 
par.  4;  Tanner  ▼.  Bell,  61  6a.  585. 
8.  Execution— Claims  of  Thibd  Pabties. 

Property  seized  under  execution  is  in  cus- 
tody of  the  law,  and  cannot  be  levied  upon  by 
virtue  of  other  process.  Any  person  having  a 
Hen  on  the  property,  or  interested  in  the  pro- 
ceeds thereof,  may  come  into  the  court  having 
possession  of  the  property  or  its  proceeds,  and 
assert  his  rights.  Mulherin  v.  Porter,  1  Ga. 
App.  153,  58  S.  E.  60;  Fulghum  v.  Williams 
Co.,  114  Ga.  646,  40  S.  E.  695,  1  L.  R.  A.  (N. 
S.)  1055,  88  Am.  St  Rep.  48;  Freeman  on  Ex- 
ecutions, §  26& 

4.  Same— Notice  by  Ci«aimant— Liens. 

Where  property  has  been  seized  and  sold  by 
the  sheriff  under  execution,  and  subsequently  to 
the  seizure  a  laborer  or  materialman  has  fore- 
closed his  lien  on  the  property  seized,  and  has 
been  prevented  from  having  a  levy  made  be- 
cause the  property  was  in  custodia  legis,  he  does 
not  thereby  lose  his  lien,  but  can  place  it  in  the 
hands  of  the  sheriff  witn  notice  to  hold  up  the 
money  arisins  from  the  sale  of  this  property  un- 
til distributed  by  direction  of  the  court 

5.  Same— Dibtbibution  of  Pbocbeds. 

Under  the  agreed  statement  of  facts,  the 
money  in  the  hands  of  the  sheriff  arising  from 
the  sale  of  the  property  of  the  defendants  in  fi. 
fa.  was  distributed  by  the  court  according  to  le- 
gal priorities. 
(Syllabus  by  the  Court) 

Error  from  City  Court  of  Moultrie;  R.  L. 
Shipp,  Judge  pro  hac. 

Action  by  Baisden  ft  Co.  against  Broome 
ft  Sellers.  Property  of  defendant  was  sold 
under  a  purchase-money  attachment,  and  the 
Holmes-Hartsfield  Company  and  A.  W.  Sel- 
lers and  others  foreclosed  their  material- 
men's and  laborers'  liens.  On  a  rule  to  dis- 
tribute the  money  from  the  sale  under  such 
attachment,  judgment  was  rendered  in  fa- 
vor of  the  lien  holders,  and  Baisden  ft  Ca 
brings  error.    Affirmed. 

The  questions  in  this  case  arise  on  a  rule 
to  distribute  money  upon  the  following 
agreed  statement  of  facts:  "On  July  18, 
1907,  the  Holmes-Hartsfield  Company,  a  firm 
engaged  in  the  furnishing  of  sawmills  with 
provisions  and  other  things  necessary  to 
carry  on  the  work  of  sawmills,  foreclosed 
their  lien  for  supplies  as  required  by  law, 
which  Hen  execution  was  on  the  18th  day  of 
July,  1007,  levied  upon  the  following  prop- 
erty [describing  a  certain  sawmill,  etc.]. 
Which  proceedings  were  against  Broome  ft 
Sellers.  Afterwards,  to  wit,  on  the  23d 
day  of  July,  1907,  Baisden  ft  Co.  procured 
a  purchase-money  attachment  against  said 
property,  which  attachment  was  on  the  26th 
day  of  July,  1907,  •  •  ♦  executed  by 
seizing,  attaching  and  levying  ujpon  said 
property,  which  proceedings  were  against 
Broome  ft  Sellers.  Both  of  said  levies 
♦  •  •  were  •  •  •  by  •  ♦  •  the 
sheriff  of  the  city  court  of  Moultrie.  After 
both  of  said  levies  had  been  made  by  said 
sheriff  he  advertised  the  same  as  required 
by  law  for  sale  under  the  purchase-money 
attachment  of  Baisden  ft  Co.  Said  property 


was  on  the  first  Tuesday  In  October,  1907, 
sold  by  said  sheriff  to  the  highest  bidder  for 
cash  under  and  by  virtue  of  said  purchase- 
money  attachment  for  the  sum  of  $275.  On 
the  16th  day  of  November,  1906,  In  the  dty 
court  of  Moultrie,  J.  H.  Drake  obtained  a 
judgment  upon  a  suit  brought  upon  an  open 
account  agahist  R.  J.  Broome,  one  of  the  de- 
fendants In  said  Hen  foreclosure  and  said 
attachment,  upon  which  Judgment  execution 
was  issued  on  the  28th  day  of  November, 
1906,  for  the  total  sum  of  $61.25,  including 
costs,  which  execution  was  entered  on  the 
execution  docket  of  the  city  court  of  Moul- 
trie •  •  •  November  30,  1906,  and  which 
execution  was  also  entered  on  the  same  date 
on  the  general  execution  docket  of  the  su- 
perior court  of  Colquitt  county.  After  said 
lien  execution  of  the  Holmes-Hartsfield  Com- 
pany, and  said  purchase-money  attachment 
of  Baisden  ft  Co.  had  been  levied  upon  the 
property  described,  to  wit,  on  the  10th  day 
of  September,  1907,  A.  W.  Sellers.  W.  T. 
Tucker,  John  Reagan,  W.  D.  Thompson,  M. 
A.  Barksdale,  and  I.  N.  Barksdale  foreclosed 
their  laborers'  liens  against  the  firm  of 
Broome  ft  Sellers,  which  executions  were 
never  levied  upon  any  of  the  property,  but 
were  on  the  1st  day  of  October,  1907,  placed 
in  said  sheriff's  hands,  with  instructions  to 
hold  up  the  money  derived  from  the  sale  of 
said  property  for  the  purpose  of  paying  said 
laborers'  liens.  Afterwards,  to  wit,  on  tlie 
28th  day  of  September,  1907,  Wm.  Pope  fore- 
closed his  laborer's  lien  against  the  said 
Broome  ft  Sellers,  and  on  the  1st  day  of 
October,  1907,  placed  said  lien  foreclosure  in 
said  sheriff's  hands,  with  instructions  to 
hold  up  the  money  derived  from  the  sale  of 
said  property  for  the  payment  of  said  lien 
foreclosure.  The  said  liens  were  for  the  fol- 
lowing sums  [stated].  The  said  A.  W.  Sk- 
iers, who  foreclosed  said  laborer's  lioi  as 
above  stated,  is  a  member  of  the  defendant 
firm  Broome  ft  Sellers ;  he  having  foreclosed 
said  lien  against  himself  and  his  partner 
R.  J.  Broome.  Said  sheriff  has  possession  of 
said  sum  of  money,  to  wit,  $275.  He  refuses 
to  apply  said  money  to  the  payment  of  either 
of  said  lien  executions  or  said  purchase-mon- 
ey attachment  except  on  an  order  of  tlie 
court  directing  him  to  do  so.  At  the  thne 
Baisden  ft  Co.  sold  said  property  to  Broome 
ft  Sellers,  the  defendants  gave  a  mortgage 
thereon  for  the  purchase  money  to  plaintiffs, 
which  mortgage  was  duly  recorded  and  fore- 
closed, and  execution  thereon  issued  on  the 
23d  day  of  July,  1907;  but  said  mortgage 
execution  was  never  levied,  but  was  placed 
in  the  hands  of  the  same  sheriff.** 

The  judgment  of  the  court  was  that  the 
money  in  the  hands  of  the  sheriff  be  paid  out 
as  follows:  "(1)  To  the  laborers  as  set  out 
in  the  agreed  statement  of  facts,  together 
with  the  principal,  interest,  and  costs  due 
said  laborers  as  therein  q)eclfled,  with  the 
exception  that  A.  W.  Sellers  gets  nothing. 
(29   It  is  then  ordered  that  the  claim   of 
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Holmes^Hartsfleld  Gompany  be  paid  princi- 
pal, interest  and  costs.  (3)  It  is  then  order- 
ed that  t^e  claim  of  Baisden  ft  Go.  be  pald« 
principal,  interest,  and  costs.  (4)  The  datm 
of  J.  H.  Drake  is  declared  to  be  inferior  to 
tbe  above-stated  claims.  The  liens  rank  as 
above  set  forth,  to  wit,  laborers'  liens  coming 
first,  Holmee-Hartsfleld  Company  coming  sec- 
ond, Baisden  ft  Ck>.  coming  third,  and  Drake 
fonrth  and  last" 

Baisden  ft  Go.  excepted  on  the  following 
grounds:  (1)  The  laborer's  lien  executions 
are  not  In  law  superior  to  the  purchase-mon- 
ey attachment  lien.  (2)  The  judgment  is  con- 
trary to  law.  (3)  The  Judgment  is  contrary 
to  evidence  and  without  evidence  to  support 
It.  (4)  Said  executions  were  never  levied 
as  required  by  section  2794  of  the  Code  of 
lfi95.  (5)  Said  executions  were  never  levied 
as  required  by  section  2816,  par.  4,  Code. 

(6)  Laborer's  lien  executions  do  not  become 
fixed  and  binding  on  property  until  levied. 

(7)  The  purchase-money  attachment  was  lev- 
ied before  the  laborers*  Hens  were  foreclosed. 

(8)  The  laborer's  lien  executions,  or  the  ma- 
terialmen's lien,  are  not  superior  to  the 
mortgage  execution,  because  the  mortgage 
was  for  purchase  money,  and  was  duly  re- 
corded. (9)  The  mortgage  was  foreclosed 
and  the  execution  placed  In  the  sheriffs 
hands  before  foreclosure  of  any  of  the  said 
liens.  (10)  A  purchase-money  lien  is  su- 
perior in  law  to  either  a  laborer's  or  a  ma- 
terialman's lien.  (11)  A  purchase-money  at- 
tachment, when  levied,  becomes  a  fixed  lien 
upon  the  property  levied  upon,  and  is  su- 
perior to  any  materialman's  or  laborer's  lien. 
(12)  Purchase-money  mortgage  lien,  duly 
recorded.  Is  superior  to  any  materialman's 
or  laborer's  lien,  especially  when  the  mort- 
gage Is  foreclosed  before  the  other  Hens  are 
foreclosed. 

T.  H.  Parker,  for  plaintiff  in  error.  A.  B. 
Buxton,  Edwin  L.  Bryan,  Jas.  Humphreys, 
and  J.  D.  McKenzie,  for  defendant  in  error. 

HILL,  G.  J.    Judgment  affirmed. 


(4  Ga.  App.  le?) 

EDWARDS  V.  STATE.    (No.  1,014.) 
(Ck>art  of  Appeals  of  Georgia.    March  30, 1908.) 

1.  Assault  and  Battery— Evidence. 

•*To  shoot  in  the  direction  of  another,  and 
not  to  hit  him,  and  only  to  bluff  or  scare  nim," 
does  not,  without  more,  make  an  assault.  The 
inteotion  to  commit  a  violent  injurv  on  the  per- 
son, coupled  with  the  attempt  to  do  so,  consti- 
tutes this  offense. 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  4,  Assault  and  Battery,  §  69.] 

2.  Criminal   Law  —  Trial  —  Statement   bt 
Court. 

A  statement  by  the  court  to  the  jury  as  to 
what  a  witness  has  testified,  where  such  testi- 
mony is  material  and  prejudicial  to  the  accused, 
b  reversible  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dif  . 
vol.  14,  Criminal  Law,  §§  1766-1771.] 

(Syllabus  by  the  Ck>urt.) 


'  Error  from  Superior  Ck>nrt,  Bartow  (boun- 
ty;  A.  W.  Fite,  Judge. 

George  Edwards  was  convicted  of  assault, 
and  brings  error.    Reversed. 

Jas.  B.  C!onyers,  for  plaintiff  in  error.  Sam 
P.  Maddoz,  Sol.  Gen.,  for  the  State. 

HILL,  C  J.  The  plaintiff  in  error  was 
indicted  in  the  superior  court  of  Bartow  coun- 
ty for  the  offense  of  assault  with  Intent  to 
murder,  and  on  his  trial  was  convicted  of  the 
offense  of  assault.  His  motion  for  a  new 
trial  being  overruled,  he  brings  his  case 
here. 

The  evidence  in  brief  shows  that  the  de- 
fendant either  shot  at  the  prosecutor  with 
a  pistol,  or  that  he  shot  in  the  direction  of 
the  prosecutor,  with  no  intent  to  hit  him. 
In  other  words,  the  sole  issue  in  the  case  was 
whether  the  accused  in  shooting  was  actuated 
by  criminal  intent  or  harmless  mischief.  This 
was  a  question  of  fact  for  the  determination 
of  tbe  Jury,  and,  as  there  is  to  be  a  new  trial 
of  the  case,  we  will  not  express  any  opinion 
on  the  facts.  The  question  for  our  deter- 
mination arises  upon  the  charge  of  the  court, 
which,  so  far  as  excepted  to,  was  in  these 
words:  **If  the  defendant  shot  at  the  negro 
intending  to  hit  him,  but  not  to  kill  him,  he 
would  be  guilty  of  the  offense  of  shooting  at 
another  whether  he  hit  him  or  not  And  if 
you  find  that  he  shot  in  the  direction  of  this 
party  as  he  testifies,  but  not  to  hit  him,  but 
only  to  bluff  or  scare  him,  then  he  would  be 
guilty  of  a  simple  assault."  This  charge  is 
assigned  as  error  on  two  grounds:  "(1)  Be- 
cause an  assault  being  an  attempt  to  commit 
a  violent  injury  upon  the  person  of  another 
as  defined  by  the  law,  the  shot  in  the  direc- 
tion of  the  party,  but  not  to  bit  him,  could 
not  possibly  be  an  assault,  and  it  was  there- 
fore erroneous  in  tbe  court  to  tell  the  jury 
that  from  these  facts,  if  they  found  them  to 
be  true,  the  defendant  could  be  found  guilty 
of  a  simple  assault  (2)  Because  the  expres- 
sion used  by  the  court,  *as  he  testifies'  (allud- 
ing to  the  prosecutor),  was  an  intimation  or 
expression  as  to  what  had  been  proved  in  the 
case,  and  was  therefore  a  violation  of  section 
4334  of  the  Civil  Code  of  18d5." 

1.  The  Penal  Code  of  1895  of  this  state 
(section  95)  defines  an  assault  as  "an  attempt 
to  commit  a  violent  injury  on  the  person  of 
another."  This  definition  is  in  substance  the 
same  as  that  of  the  common  law.  Blaclcstone 
says  that  an  assault  "is  an  attempt  or  offer 
to  beat  another  without  touching  him."  3 
Bl.  Ccon.  120.  Russell  describes  an  assault 
as  "an  attempt  or  offer  with  force  and  vio- 
lence to  do  a  corporal  hurt  to  another."  8 
Russell  on  Crimes,  S  1019.  Rosooe  defines  it 
as  "any  attempt  or  offer  with  force  or  vio- 
lence to  do  a  corporal  hurt  to  another  wheth- 
er from  malice  or  wantonness."  Roscoe 
on  Evidence,  267.  Bacon,  in  his  Abridg- 
ment, says  that  "an  assault  is  an  attempt  or 
offer,  accompanied  by  a  degree  of  violence, 
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to  commit  Bome  bodily  harm  by  any  meanfi  * 
calculated  to  produce  the  end  if  carried  into 
execution.  Leveling  a  gun  at  another  with- 
in a  distance  from  which,  supposing  it  to 
have  been  loaded,  the  contents  might  wound, 
is  an  assault"  American  writers  on  crimi- 
nal law  have  adopted  substantially  the  same 
definition.  Greenleaf  says  that  an  assault 
id  "an  intentional  attempt  by  force  to  do  an 
injury  to  another."  3  Greenleaf  on  Ev.  59. 
And  Wharton  defines  it  as  an  "intentional 
attempt  by  violence  to  do  an  injury  to  an- 
other." Wharton  on  Amer.  Or.  Law,  §  1541. 
It  is  also  defined  in  law  dictionaries  as  an 
"attempt  unlawfully  to  apply  any  actual 
force,  however  small,  to  the  person  of  an- 
other, directly  or  indirectly."  The  courts 
both  of  England  and  of  this  country  have 
generally  accepted  this  definition,  and  have 
applied  it  in  the  decisions  of  cases  to  which  it 
was  pertinent  From  text-writers  and  the 
decisions  of  courts  we  deduce  the  proposi- 
tion that  an  intent  to  injure  is  the  gist  of 
the  offense  of  assault ;  that  it  necessarily  in- 
cludes the  idea  of  intended  violence  towards 
the  person  assaulted.  In  every  assault  there 
must  be  an  intent  to  injure.  The  test  is: 
Was  there  a  present  purpose  of  doing  a  bodily 
injury?  If  so,  the  acts  will  amount  to  an 
assault;  otherwise  they  will  not  In  other 
words,  the  intention  to  do  bodily  harm  is  of 
the  essence  of  an  assault.  It  is  an  inchoate 
violence  with  the  present  means  of  carrying 
the  intent  into  effect  Pointing  a  pistol  at 
another  would  perhaps  be  sufficient  evidence 
of  an  intent  to  do  harm  if  nothing  more  ap- 
peared; and  in  this  state  the  intentional 
pointing  of  a  pistol  at  another,  whether  load- 
ed or  unloaded,  is  made  a  misdemeanor. 
Pen.  Ck)de  1895,  §  343.  But,  if  the  pointing 
of  the  pistol  was  done  playfully  or  was  ac- 
companied by  the  declaration  that  there  was 
no  intention  to  shoot  and  a  disclaimer  of  any 
criminal  intent,  it  would  not  amount  to  a 
criminal  assault  But  In  all  cases  it  would 
be  a  question  for  the  jury  to  determine  from 
the  facts  as  to  the  intent  for,  if  the  prose- 
cutor had  reason,  in  view  of  all  the  circum- 
stances, to  apprehend  danger,  notwithstand- 
ing pacific  declarations,  the  jury  might  be  au- 
thorized to  find  the  existence  of  a  criminal 
intent.  We  do  not  think  if  one  shoots  in  the 
direction  of  another,  not  intending  to  hit  him, 
but  only  intending  to  scare  him,  that  the 
shooter  would  in  law  be  guilty  of  an  assault. 
As  was  said  by  the  Supreme  Ck>urt  of  WlB- 
consin  Id  Degenhardt  v.  Heller,  93  Wis.  662, 
68  N.  W.  411,  57  Am.  St  Rep.  945:  "The 
firing  of  a  revolver  in  close  proximity  to  a 
'person,  without  pointing  it  at  him  and  with 
no  intention  to  harm  him,  but  only  to  fright- 
en him,  is  not  an  assault"  Greenleaf  de- 
clares that  "in  the  case  of  a  mere  assault  the 
quo  animo  is  material,  as,  without  an  un- 
lawful intention,  there  is  no  assault"  2 
Greenleaf  on  Ev.  S  94.  We  do  not  doubt 
that  the  firing  of  a  pistol  in  the  direction  of 
another  within  a  distance  in  which  it  might 


do  execution,  although  with  the  intuition  ol 
frightening  only,  might  amount  to  an  assault. 
And,  if  one  should  recklessly  fire  a  pistol  in 
the  direction  of  another,  it  might  constitute 
an  assault;  for  the  offense  may  consist  in 
putting  another  in  fear  of  violence.  But  to 
charge,  without  qualification,  that  if  the  ac- 
cused shot  in  the  direction  of  the  prosecutor, 
not  intending  to  hit  him,  but  only  "to  bluff 
or  scare  him,"  he  would  be  guilty  of  an  as- 
sault is  error. 

The  case  of  Crumbley  v.  State,  61  Ga.  582. 
is  relied  upon  by  the  Solicitor  General  In 
that  case  Judge  Bleckley,  e9)eaklng  for  the 
court  says:  "To  shoot  at  another  with  a 
gun  at  a  distance  of  20  steps  is  an  asaault 
even  if  the  gun  be  loaded  with  powder  only.'* 
But  in  that  case  the  prosecutor  was  shot  at 
and  the  distance  was  only  20  steps,  and  it 
was  not  pretended  that  the  prosecutor  knew 
with  what  the  gun  was  charged  or  for  what 
purpose  it  was  presented  at  him  and  fired. 
This  decision  is  interpreted  by  Judge  Sleek- 
ly in  the  case  of  Clark  v.  State,  84  Ga.  577. 
10  S.  E.  1094.  He  says :  "We  thhik  the  true 
law  of  powder  guns  is  this:  That  if  they 
be  discharged  without  legal  excuse  at  anoth- 
er who  is  within  the  distance  to  which  they 
will  carry  their  load  or  any  part  of  it  the 
offense  is  committed;  but  what  that  distance 
is  is  a  question  of  fact  for  the  jury"  and  (page 
578  of  84  Ga.,  page  1095  of  10  S.  E.)  that 
*there  was  no  purpose  in  Crumbley  ▼.  State 
•  .  •  •  to  treat  it  otherwise,  the  essential 
matter  in  that  case  under  the  finding  of  the 
jury  being  only  as  to  a  mere  assault  and 
that  the  facts  proved  constituted  an  assault 
there  could  be  no  doubt"  We  do  not  think 
that  the  learned  jurist  meant  to  hold  that 
to  shoot  in  the  direction  of  a  x>er8on  without 
any  intention  to  Mt  him  and  beyond  the  pos- 
sible range  of  the  gun  could  amount  to  an 
assault  To  so  hold  would  be  contrary  to 
every  definition  of  such  an  offense,  for  to  con- 
stitute the  offense  there  must  of  necessity 
exist  the  purpose  coupled  with  the  att^npt 
to  inflict  bodily  Injury.  We  think  there  is 
material  difference  in  shooting  at  another  and 
shooting  i^  the  direction  of  another.  The 
former,  of  course,  includes  the  latter,  but  the 
latter  does  not  necessarily  include  the  form- 
er. To  shoot  at  in  a  criminal  sense  neces- 
sarily implies  a  sufficient  nearness  to  the 
person  shot  at  to  render  the  act  actually 
or  apparently  dangerous ;  but  to  shoot  in  the 
direction  of  a  i)erson  conveys  no  such  definite 
idea  of  the  intervening  space.  We  therefore 
conclude,  as  before  stated,  tliat  the  learned 
judge  erred  in  charging  without  qualification 
as  above  set  out 

2.  The  charge  is  further  objected  to  on  the 
ground  that  it  contains  a  statement  by  the 
court  as  to  what  the  prosecutor  had  testified, 
and  was  therefore  a  violation  of  section  4334 
of  the  Civil  Code  of  1895.  It  has  been  fre- 
quently ruled  by  this  court  and  the  Supreme 
court  that  a  statement  by  the  court  to  the  jury 
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as  to  what  a  witness  has  testified  Is  an  intima- 
tion or  expression  of  opinion  as  to  what  has 
been  proved  within  the  meaning  of  this  sec- 
tion. Davis  V.  State,  91  Ga.  167,  17  S.  E. 
292;  Snddeth  v.  State,  112  Ga.  409,  87  S.  £7. 
747;  McVickers  v.  Conkle,  96  Ga.  697,  24  S. 
E.  23.  Following  these  decisions,  we  are 
constrained  to  hold  that  the  trial  court  com- 
mitted an  error  in  making  the  following  state- 
ment to  the  Jury:  "If  you  find  he  shot  in 
the  direction  of  this  party  [meaning  the  pros- 
ecutor] as  he  testifies,"  etc. 
Judgment  reversed. 

POWEIiIi,  J.  (specially  concurring).  I 
agree  to  tlie  reversal,  on  the  ground  stated 
in  the  second  headnote;  but  I  think  that 
fright  is  such  bodily  harm  that  to  shoot  in 
the  general  direction  of  a  person,  with  in- 
tent to  "bluff  or  scare"  him,  is  an  assault 


(4  Oa.  App.  151) 

"MOORE  &  JESTER  v.  H.  B.  SMITH  MAGH. 
CO.     (No.  1,002.) 

(Court  of  Appeals  of  Cteorgia*    March  30, 1908.) 

1.  Wbit  of  Ebbob— Paupeb  Afpidavit— Suf- 

PICIKNCT. 

Where  a  partnership  is  sued  and  judgment 
is  rendered  against  it  and  against  one  or  more 
of  the  partners  individually,  and  it  is  sought  to 
review  that  judgment  by  writ  of  error  to  this 
court,  a  pau^r  affidavit  made  by  one  of  the 
partners  alleging  only  the  firm's  inability  to  pay 
the  costs  is  not  sufficient.  Not  only  must  the 
partnership's  inability  appear,  but  also  the  in- 
ability of  each  partner  who  has  been  served,  and 
who  is  therefore  bound  by  the  judgment. 

2.  JuBT— Right  to  Jxmr  Tbial. 

Where  the  action  is  upon  an  unconditional 
contract  in  writing,  and  all  the  defenses  set  up 
are  stricken,  judgment  is  properly  rendered  by 
the  court  without  the  intervention  of  a  jury. 

3.  Bills  and  Notes— Actions— Pleas. 

Although  in  defense  to  an  action  upon 
promissory  notes  the  defendant  makes  a  cate- 
gorical denial  of  each  paragraph  of  the  plain- 
tiff's petition,  yet,  if  in  amplification  he  sets  up 
a  state  of  facts  utterly  Inconsistent  with  his 
denial  and  disclosing  that  he  has  no  real  de- 
fense, the  court  properly  strikes  the  entire  plea 
on  demurrer. 

4.  Sales— Action  on  Notes— Defenses. 

Under  the  contract  in  this  case  and  the 
facts  pleaded  in  connection  therewith,  the  court 
did  not  err  in  striking  the  defenses  sought  to 
be  set  up. 

5.  Wbit  of  Ebbob— Appeal  fob  Delay— Af- 
FiBMANCE— Damages. 

The  liberal  right  of  appeal  given  by  Consti- 
tution and  statute  in  this  state  should  not  be 
abused.  In  case  this  court  is  satisfied  that  the 
writ  of  error  has  l>een  sued  out  for  delay  only, 
it  will  not  hesitate  to  affirm  the  judgment  with 
damages.  Upon  a  suggestion  that  the  writ  of 
error  has  been  sued  out  for  the  purpose  of  de- 
lay only  the  court  will  look  to  the  entire  history 
of  the  case  as  presented  in  the  record,  and  will 
determine  the  question  upon  the  facts  of  eacE 
particular  case.  The  filing  of  a  pauper  affida- 
vit to  escape  the  payment  of  costs,  while  not 
conclusive,  nor  even  prima  facie  evidence  that 
the  writ  of  error  is  sued  out  for  delay  only,  is 
nevertheless,  in  an  unmeritorious  case,  a  circum- 
stance of  some  evidentiary  value  tending  to  es- 
tablish that  fact. 
(Syllabus  by  the  Court.) 


Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  H.  B.  Smith  Machine  Com- 
pany against  Moore  &  Jester.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

G.  G.  Bower  and  R.  G.  Hartsfleld,  for 
plaintiff  in  error.  John  R.  Wilson,  for  de- 
fendant in  error. 

POWELL,  J.  1.  This  suit  was  against  the 
firm  of  Moore  &  Jester,  alleged  to  be  compos- 
ed of  T.  W.  Jester  and  George  B.  Moore. 
Judgment  was  rendered  against  the  partner- 
ship, and  also  against  the  individual  mem- 
bers thereof.  To  avoid  the  payment  of  costs, 
a  pauper  affidavit  has  been  filed,  executed 
by  Jester,  in  which  he  alleges  that,  on  ac- 
count of  poverty,  the  partnership  is  unable 
to  pay  the  costs.  There  is  no  affidavit  as  to 
the  poverty  of  the  individual  members  of 
the  partnership,  or  as  to  their  inability  to 
pay  the  costs.  Of  course,  the  pauper  affidavit 
must  be  broad  enough  to  cover  all  the  plain- 
tiffs in  error  in  all  their  relations  to  the 
case.  See  Taylor  v.  New  England  Mfg.  Co., 
85  Ga.  571,  20  S.  E.  636.  A  member  of  the 
partnership  may  in  such  a  case  swear  as  to 
the  poverty  of  the  partnership,  but  not  as  to 
the  poverty  of  any  of  the  individual  mem- 
bers other  than  himself.  Compare  Standard 
Carbonattng  Co.  v.  Capital  City  Guards,  99 
Ga.  265,  25  S.  E.  670.  The  law  for  this  pur- 
pose recognizes  the  partnership  as  a  legal 
entity,  somewhat,  but  not  wholly,  distinct 
from  the  persons  composing  it  See  Drucker 
T.  Wellhouse,  82  Ga.  129,  8  S.  B.  40,  2  L.  R. 
A.  328.  It  follows,  therefore,  that,  to  make  a 
pauper  affidavit  effectual,  one  or  more  of  the 
partners  should  make  an  affidavit  for  the 
firm,  and,  in  addition  thereto,  each  partner 
who  has  been  served  or  who  is  personally 
bound  by  the  judgment  should  make  an  affi- 
davit for  himself.  Counsel  for  the  plaintiff 
in  error  having  deposited  the  costs  with  the 
clerk  subject  to  a  ruling  upon  this  question, 
the  case  will  be  heard,  but  the  amount  de- 
posited will  be  retained. 

2-A,  Under  the  Constitution  of  this  state  in 
suits  upon  unconditional  contracts  in  writing 
where  no  issuable  defense  \b  filed  under  oath, 
the  judge  renders  judgment  without  the  in- 
tervention of  a  jury.  If  a  plea  insufficient  in 
law  is  filed,  the  status  is  the  same.  Although 
the  defendant  may  categorically  deny  each 
allegation  of  the  plaintiff's  petition  and  there- 
by present  a  defense  prima  facie  issuable, 
yet,  if  he  goes  further  and  by  amplification 
discloses  that  he  has  in  fact  no  legal  defense, 
his  entire  plea  is  properly  stricken.  Beding- 
field  V.  Bates  Advertising  Co.,  2  Ga.  App.  107, 
58  S.  K  320.  The  plea  in  this  case  was  pal- 
pably Insufficient.  The  defendants,  according 
to  theiif  allegations,  ordered  certain  machin- 
ery from  the  plaintiffs  on  October  25,  1906. 
It  was  agreed  that  30  days  after  the  date  of 
shipment  there  should  be  a  final  settlement 
either  in  cash  or  by  the  giving  of  notes,  and 
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that  the  retention  of  the  property  more  than 
30  days  after  the  date  of  shipment  should 
constitute  a  trial  and  acceptance,  and  should 
prevent  the  purchaser  from  making;  any  com- 
plaint According  to  the  terms  of  this  con- 
tract»  on  December  12th  the  defendants  paid 
$100  and  executed  the  notes  sued  on.  They 
now  attempt  to  plead  that  at  the  time  these 
notes  were  executed  certain  portions  of  the 
machinery  had  not  arrived,  and  that  they  did 
not  arrive  untU  after  an  unreasonable  delay 
whereby  they  were  damaged.  It  is  too  well 
settled  to  admit  of  any  discussion  that  the 
giving  of  the  notes  under  these  circumstances 
is  an  absolute  waiver  and  estoppel  on  the 
part  of  the  purchasers. 

5.  The  defendant  in  error  moves  for  an 
award  of  damages  on  the  ground  that  the 
writ  of  error  has  been  sued  out  for  delay 
only.  The  Constitution  and  laws  of  this 
state  are  liberal  in  guaranteeing  to  every 
suitor  the  right  of  appealing  to  the  highest 
courts  in  vindication  of  all  his  legal  rights. 
By  constitutional  provision  the  maximum  of 
costs  taxable  by  this  court  or  the  Supreme 
Court  is  the  moderate  sum  of  $10,  and  the 
payment  of  that  sum  may  be  escaped  by  the 
filing  of  a  pauper  affidavit.  The  procedure 
is  simple.  The  way  for  the  most  part  is 
broad  and  easy.  However,  the  law  does 
not  intend  that  its  liberality  shall  be  abused, 
and  has  therefore  explicitly  provided  that,  if 
it  appears  that  a  case  has  been  brought  to 
this  court  for  delay  only,  damages  in  the 
sum  of  10  per  cent,  on  the  amount  of  the 
judgment  in  the  court  below  may  be  award- 
ed. Fearful  that  any  stringent  enforcement 
by  us  of  this  section  of  the  Code  might  have 
the  effect  of  deterring  honest  suitors  from 
contesting  to  the  end  unjust  demands  plausi- 
bly asserted  against  them,  we  are  always 
hesitant  to  penalize  a  plaintiff  in  error  by 
the  award  of  damages,  still  we  must  remem- 
ber that  a  frivolous  appeal  is  a  grave  injus- 
tice, not  only  to  the  opposite  party  to  the 
case,  but  to  the  state  itself;  for  every  case 
brought  to  this  court  entails  an  expense  upon 
the  state  greater  than  the  sum  which  it  re- 
ceives from  the  maximum  costs  collectible. 
So,  therefore,  when  a  motion  for  damages  is 
filed,  we  will  carefully  examine  the  record, 
and  will  pass  upon  the  motion  in  the  light  of 
the  entire  history  of  the  case  as  there  pre- 
sented. If,  after  reviewing  the  whole  mat- 
ter, we  believe  that  the  plaintiff  in  error  is 
presenting  a  bona  fide  contest  over  a  color- 
able matter,  though  his  view  of  the  law  may 
not  in  fact  be  well  founded,  or  that  he  is 
seeking  a  ruling  ui)on  an  open  or  doubtful 
question,  damages  will  be  refused.  But, 
when  the  record  discloses  that  the  plaintiff 
In  error  has  no  just  case,  that  no  new  ques- 
tion of  law  is  involved,  and  the  record  is  full 
of  those  things  which  every  judge  and  every 
lawyer  recognizes  as  indicia  of  an  attempt 
to  fight  merely  for  time,  justice  demands  that 
we  overcome  any  personal  hesitancy  we  may 
have,  and  that  we  add  an  award  of  dam- 


ages to  the  judgment  of  affirmance.  This 
case  is  full  of  badges  of  intention  to  fight 
for  time  only.  For  example,  in  the  first 
paragraph  of  the  original  plea,  the  defend- 
ants denied  under  oath  seriatim  each  allega- 
tion of  the  plaintiff's  petition,  thus  seeking 
to  put  the  plaintiff  to  proof  of  every  matter 
alleged,  though  It  subsequently  appears  from 
amendments  and  amplifications  to  the  plea 
that  only  a  portion  of  one  paragraph  of  the 
petition  was  in  fact  disputed,  and  that  was 
disputed,  not  by  direct  denial,  but  by  confes- 
sion and  avoidance.  In  addition  to  this  a 
plea  of  recoupment  was  filed,  alleging  very 
little  specifically,  but  a  great  deal  by  the  way 
of  unsupported  conclusions.  By  patience  and 
persistency  the  plaintiff  through  special  de- 
murrers finally,  after  an  intermediate  amend- 
ment to  the  plea  (in  which  a  disclosure  of  the 
real  thing  on  which  the  defendants  purport- 
ed to  stand  seems  to  have  been  studiously 
avoided)  had  been  filed,  compelled  the  de- 
fendants to  **show  their  hand,**  and  to  expose 
the  inherent  fallacies  of  their  position.  Kor. 
would  it  be  just  for  us  to  attribute  to  the 
ignorance  of  counsel  the  elaborate  sophism 
contained  in  these  defenses ;  for  they  display 
no  such  Ignorance,  but,  on  the  contrary,  in- 
dicate knowledge  of  the  law  and  of  the  con- 
fiicts  between  the  law  and  the  actual  defoi- 
ses,  and  a  studious  effort  to  avoid  that  con- 
fiict  is  made  apparent,  and,  liesides,  our 
young  friend  who  managed  the  case  in  the 
court  below  Is  too  good  a  lawyer  for  ns  to 
raise  for  a  moment  any  such  excuse  for  his 
client  Further  the  case  comes  here  on  pau- 
per affidavit  Now,  some  people  are  poor, 
and  honest  poverty  is  in  no  wise  the  badge 
of  anything  unfair  or  improper.  Therefore 
we  shall  always  give  to  pauper  cases  tlie 
same  patient,  careful  attention  that  we  give 
those  in  which  costs  have  been  paid.  But 
when  a  partnership,  operating  a  manufac- 
turing plant,  capable  of  making  profits  of 
the  character  alleged  in  the  defenses,  is  un- 
willing to  part  with  good  money  to  prosecute 
its  appeal,  but  attempts  to  swear  off  the 
costs  by  a  pauper  affidavit,  the  circumstance 
is  of  some  evidentiary  value  in  seeking  the 
purpose  of  the  appeal. 
Judgment  affirmed,  with  damages. 


(4  Gft.  App.  m\ 
SIMON  V.  MAYOR,  ETC.,  OF  CITY  OF 
SAVANNAH.     (No.  1,025.) 

(Court  of  Appeals  of  Georgia.    March  90.  1906.) 

1.  Cbtminal  Law— Certiorari— Bond. 

A  bond  for  the  eventual  condemnation  mon- 
ey is  no  substitute  for  the  bond  required  in  or- 
der to  certiorari  from  a  judgment  of  conviction 
for  tlie  violation  of  a  municipal  ordinance. 

2.  Same— Dismissal. 

A  writ  of  certiorari,  without  a  legal  bond, 
is  a  nullity,  and  must  he  dismissed.  The  filing 
of  a  proper  bond  or  of  an  affidavit  in  forma 
pauperis  is  an  indispensable  prerequisite  to  the 
issuance  of  the  writ  of  certiorari. 
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S.  Sahb. 

It  18  not  error  to  dismiss  a  certiorari  where 
the  condition  of  the  bond,  given  to  obtain  the 
writ  reviewing  the  judgment  of  a  municipal 
court,  is  not  in  the  terms  provided  by  the  acts 
of  1902  (Acts  1902,  p.  105).  The  decision  in 
this  case  is  controlled  by  the  judgment  in  Mc- 
Donald V.  Town  of  Irudowici,  3  Ga.  App.  653,  60 
S.  B.  337. 

(SyllaDua  by  the  Courts 

Bnor  from  Superior  Conrt,  Chatham  Conn- 
ly;  Geo.  T.  Conn,  Judge. 

A.  Simon  was  conylcted  of  violation  of  the 
ordinances  of  the  city  of  Savannah.  From  a 
Judgment  of  the  superior  court  dismissing  a 
writ  of  certiorari,  he  brings  error.    Aflanned. 

E2.  H.  Abrahams,  for  plaintiff  In  error. 
Saml.  B.  Adams,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  in  error  was 
charged  with  the  violation  of  three  certain 
municipal  ordinances  of  the  city  of  Savannah, 
and  by  consent  ttie  three  charges  were  con- 
solidated, and  the  recorder  entered  a  single 
judgment  The  defendant  sued  out  a  cer- 
tiorari to  the  superior  court  Upon  the  hear- 
ing the  certiorari  was  dismissed  upon  the 
ground  that  the  bond  required  by  the  statute 
had  not  been  given,  and  because  one  writ 
had  undertaken  to  bring  up  three  judgments 
in  three  separate  cases.  There  can  be  no 
question  that  the  judgment  of  the  judge  of 
the  superior  court  in  dismissing  the  certiorari 
was  right,  if  based  upon  the  first  ground  of 
the  motion  alone.  And  a  judgment  which  Is 
right  will  be  affirmed  even  if  sustainable  for 
any  reason. 

The  defendant  in  this  case  gave  a  bond 
with  security  In  the  sum  of  |300,  conditioned 
to  pay  the  eventual  condemnation  money. 
Such  a  bond  \b  no  substitute  for  the  bond  re- 
quired by  law  in  order  to  obtain  a  writ  of 
certiorari  from  the  judgment  of  a  municipal 
court  The  plaintiff  in  error  gave  the  bond 
provided  for  in  Civ.  Code  1895,  §  4639.  The 
acts  of  1902  (Acts  1902,  p.  105)  require  that 
the  bond  in  such  cases  as  this  shall  be  made 
conditioned  to  abide  the  judgment  of  the 
superior  or  mayor's  court  As  pointed  out 
in  McDonald  v.  Ludowlcl,  3  Ga.  App.  653,  60 
S.  B.  337,  the  purpose  of  the  General  As- 
sembly in  requiring  these  bonds  to  be  con- 
ditioned for  the  appearance  of  the  defendant 
to  abide  the  final  order  of  the  superior  court 
as  well  as  the  police  and  mayor's  courts,  is 
apparent  If  such  a  certiorari  is  sustained, 
and  the  case  is  sent  back  to  the  police  court 
for  another  trial  and  there  finally  disposed 
of,  the  bond  is  to  bind  the  defendant  to  an- 
swer the  judgment  there.  If,  on  the  other 
hand,  the  certiorari  is  dismissed  or  overruled 
in  the  superior  court  this  would  be  a  final 
judgment  to  which  the  defendant  is,  by  his 
bond,  required  to  respond.  As  there  is  no 
authority  for  Issuing  a  writ  of  certiorari 
until  a  bond  has  been  filed  (except  where  the 
defendant  from  his  poverty  is  unable  to  give 
bond),  a  certiorari  which  has  issued  without 
the  filing  6t  the  bond  required  by  law  is  a 


nullity,  and  must  be  dismissed.  The  filing  of 
a  proper  bond  or  of  an  affidavit  in  tonna. 
pauperis,  in  lieu  of  such  bond,  is  an  indis- 
pensable prerequisite  to  the  existence  of  the 
certiorari. 

It  is  not  error  to  dismiss  a  certiorari  where 
the  condition  of  the  bond,  given  to  obtain 
the  writ  reviewing  the  judgment  of  a  mu- 
nicipal court,  is  not  in  the  terms  provided 
by  the  acts  of  1902  (Acts  1902,  p.  105).  The 
decision  In  this  case  is  controlled  by  the  judg- 
ment In  McDonald  v.  Town  of  Ludowlcl,  su- 
pra. The  terms  of  the  act  of  1902  are  man- 
datory, and  it  was  the  duty  of  the  judge  to 
dismiss  the  certiorari,  as  he  did.  It  is  un- 
necessary to  consider  whether  the  certiorari 
should  have  been  dismissed  upon  the  other 
ground,  that  the  writ  of  certiorari  undertook 
to  bring  up  three  judgments  in  three  separate 
cases,  because,  the  certiorari  being  a  nullity 
for  lack  of  a  bond,  the  contents  of  the  peti- , 
tlon  are  not  subject  to  our  investigation. 

Judgment  affirmed. 


<4  Ga.  App.  lOQ 
AMERICAN  INV.  CO.  v.  CABLE  00. 
(No.  831.) 

(CJourt  of  Appeals  of  Georgia.    March  30.  1908.) 

1.  Writ  of  Bbbob— Dismissal— Gbounds  fob 
—Defects  in  Pboceedings  fob  Review. 

A  writ  of  error  will  not  be  dismissed  by  this 
court  where  there  is  enough  in  the  bill  of  ex- 
ceptions or  transcript  of  the  record  presented, 
or  both,  to  enable  the  court  to  ascertain  substan- 
tially the  real  questions  in  the  case  which  the 
parties  seek  to  have  decided  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  3126,  3127.] 

2.  Justices  of  the  Peace— Certiobabi  Bonp 

— AUTHOBITT    TO    EXECUT*— AGENT    OF   COB- 
POBATION— '  *M  AN  AGEB.  ' ' 

The  bond,  which  is  prerequisite  to  the  is- 
suance of  a  writ  of  certiorari,  may  in  behalf  of 
a  corporation  petitioning  for  the  writ,  be  ex- 
ecutea  by  any  authorized  agent  of  the  corpora- 
tion. The  term  "manager,"  as  applied  to  a  pri- 
vate corporation,  indicates  one  who  has  the  gen- 
eral direction  and  control  of  its  affairs,  and 
when  used  by  one,  in  connection  with  the  seal, 
imports  authority  to  sign  in  behalf  of  the  cor- 
poration. The  word  "manager"  implies  agency, 
control,  and  presumptively  sufficient  authority 
to  bind  a  corporation  in  a  case  in  which  the 
corporation  was  an  actual  party  to  the  case 
tried  and  brought  up  by  writ  of  certiorari. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  p.  4319.] 

3.  Ck>BPOBATiONs— Seals. 

A  corporation  may  adopt  a  seal  different 
from  its  corporate  seal  for  a  special  occasion  oi 
for  a  special  use,  and  the  seal  thus  adopted  li 
for  all  the  intents  and  purposes  for  which  it  iw 
used  the  corporate  seal  for  that  time  and  oc- 
casion. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dig. 
vol.  12,  Corporations,  |  139.] 

4.  Same— Pbesuhption. 

The  seal  of  a  corporation  Is  prima  facie 
evidence  that  it  was  affixed  by  proper  authority, 
and,  even  though  the  corporate  seal  be  not  af- 
fixed, where  a  certiorari  bond  is  signed  in  be- 
half of  a  corporation  by  one  whose  official  desig- 
nation imports  agency,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
the  substitution  of  the  seal  used  for  the  special . 
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occasion  was  either  specially  authorized  or  with- 
in the  scope  of  the  general  powers  of  the  agent. 
[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  12,  Corporations,  §  139.] 

6.  Execution— Claims  by  Third  Pebsqns— 
Withdrawal  of  Claim  Res  Judicata. 
While,  by  statute,  a  claimant  cannot,  with- 
out the  consent  of  the  plaintiff  in  fi.  fa.,  with- 
draw his  claim  more  than  once,  still  a  claim 
may  be  withdrawn  by  the  consent  of  the  plain- 
tiff in  fi.  fa.,  or  it  may  be  dismissed  upon  his 
motion,  and,  in  either  event,  the  claim  may  be 
renewed.  Neither  a  withdrawal  of  the  claim 
nor  its  dismissal  for  want  of  prosecution,  how- 
ever, is  an  adjudication  of  the  issue  upon  its 
merits,  or  constitutes  any  bar  to  the  interposi- 
tion of  another  claim.  The  claimant  is  not  al- 
lowed of  his  own  motion  to  withdraw  his  claim 
more  than  once,  because  the  plaintiff  is  entitled 
to  prosecute  the  case  to  verdict.  If,  however, 
the  plaintiff  in  fi.  fa.  moves  a  dismissal  of  the 
claim  or  consents  to  its  withdrawal  by  the  claim- 
ant, he  waives  this  right,  and  takes  the  risk  of 
the  interposition  of  another  claim. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  21,  Execution,  §  580.] 

^6.  Same. 

There  was  no  error  in  sustaining  the  cer- 
tiorari and  in  ordering  a  trial  upon  the  merits  of 
the  case. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

The  American  Investment  Company  had  a 
Justice's  court  execution  In  its  favor  levied 
on  a  piano  as  the  property  of  one  Charlie 
Brown.  The  Cable  Company  filed  a  claim 
to  the  piano,  which  was  dismissed  by  the 
justice  of  tbe  peace,  whereupon  the  Cable 
Company  sued  out  a  writ  of  certiorari.  A 
motion  to  dismiss  the  writ  of  certiorari  hav- 
ing been  denied,  and  Judgment  rendered  for 
the  Cable  Company  sustaining  the  certiorari 
and  reinstating  the  claim,  the  American  In- 
vestment Company  brings  error.    Afilrmed.. 

The  American  Investment  Company  had 
a  Justice  court  execution  in  its  favor  levied 
upon  a  certain  piano  as  the  property  of  one 
Charlie  Brown,  the  defendant  in  fi.  fa.  Two 
claims  to  the  piano  were  interposed — one  by 
Hannah  Brown  and  the  other  by  the  Cable 
Company.  It  appears  from  the  record  that 
Hannah  Brown  was  the  wife  of  the  defend- 
ant in  fi.  fa.,  and  the  Cable  Company  was  the 
original  owner  of  the  piano,  and  sold  it  upon 
the  installment  plan,  reserving  the  title  until 
the  piano  should  be  fully  paid  for.  In  the 
case  of  the  American  Investment  Company, 
plaintiff  in  fi.  fa.,  and  Hannah  Brown,  claim- 
ant, the  piano  was  found  subject  to  the  fi. 
fa.  Upon  the  call  of  the  case  of  the  Ameri- 
can Investment  Company,  plaintiff  in  fi.  fa., 
against  Charlie  Brown,  defendant,  and  the 
C^ble  Company,  claimant  (the  claimant  and 
its  attorney  both  being  absent),  the  Justice 
of  the  peace,  upon  motion  of  counsel  for  the 
plaintiff  in  fi.  fa.,  dismissed  the  company's 
claim  for  want  of  prosecution.  Thereupon 
the  claimant  filed  the  claim  which  is  the  sub- 
ject of  the  present  litigation.  The  claim  case 
now  under  consideration  coming  on  to  be 
heard,  the  plaintiff  in  fi.  fa.,  moved  the  court 


to  dismiss  the  claim  upon  the  ground  that 
the  claimant  had  filed  a  previous  claim  to 
the  identical  piano  in  question,  which  had 
been  dismissed  by  the  court  for  want  of  pros- 
ecution, and  that  this  dismissal  harred  the 
right  to  file  the  second  claim.  The  Justice  of 
the  peace  sustained  the  motion,  and  dismiss- 
ed the  second  claim.  Thereupon  the  Cable 
Company  sued  out  writ  of  certiorari.  Upon 
the  hearing  in  the  superior  court,  a  motion 
was  made  to  dismiss  the  certiorari  upon  tbe 
ground  that  there  was  no  valid  certiorari 
bond,  for  the  reason  that  it  did  not  appear 
that  George  W.  Wilkins  was  agent,  attorney 
in  fact,  or  attorney  at  law  of  the  Cable  Com- 
pany, authorized  to  sign  and  execute  said 
bond  for  It,  and  because  no  power  of  attorney 
appeared  to  authorize  said  Wilkins  to  exe- 
cute said  bond,  and  because  it  did  not  appear 
that  the  bond  was  executed  by  the  plaintiff 
in  certiorari,  by  its  duly  authorized  agent 
The  Judge  of  the  superior  court  refused  to 
dismiss  the  certiorari.  The  Judge  then  pro- 
ceeded to  pass  upon  the  case  upon  its  merits, 
and,  on  review,  sustained  the  certiorari, 
and  directed  the  Justice  of  the  peace  to  rehi- 
state  the  claim  case,  and  to  try  the  same 
upon  its  merita  The  order  refusing  to  dis- 
miss the  certiorari  and  the  Judgment  sustain- 
ing the  certiorari  were  embraced  in  one  Judg- 
ment The  plaintiff  in  error '  excepts  in  a 
single  assignment  of  error  to  the  overruling 
of  his  motion  to  dismiss  the  certiorari  and  to 
the  Judgment  sustaining  the  certiorari  and  re- 
instating the  claim. 

Lowndes  Calhoun,  for  plaintiff  in  error. 
J.  W.  &  J.  D.  Humphries,  for  defendant  in 
error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  1.  A  motion  is  made  by  counsel  for 
defendant  in  error  to  dismiss  the  bill  of  ex- 
ceptions upon  the  insufficiency  of  the  assign- 
ment of  error.  This  motion  we  decline  to 
grant  We  are  quite  familiar  with  the  au- 
thorities cited  in  the  brief  of  counsel  for 
the  defendant  in  error,  but  these  decisions 
are  not  In  point  The  main  purpose  of  the 
creation  of  courts  for  the  correction  of  er- 
rors is  to  have  the  questions  which  are  pre- 
sented in  the  litigation  definitely  decided. 
It  is  the  settled  policy  of  this  state,  as  shown 
by  several  recent  acts  of  the  General  As- 
sembly, that  the  legal  merits  of  every  case 
shall  be  passed  upon  by  the  <x>urt  of  last 
resort,  and  not  only  that,  but,  furthermore, 
that  the  pathway,  to  Justice  shall  not  be 
made  difficult  by  technicalities.  It  is  our 
duty  to  decide  the  real  questions  between 
the  parties  if  there  is  enough  in  the  record  to 
enable  us  to  "see  the  point'*  In  the  instant 
case  the  bill  of  exceptions  recites  that  "the 
court  rendered  Judgment  overruling  said  mo- 
tion to  dismiss  the  certiorari,  and  sustain- 
ed the  certiorari,  and  directing  that  the 
Justice  of  tbe  peace  reinstate  the  claim  case, 
and  try  the  same  on  its  merits,  to  which 
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Judgment  the  American  Investment  Company, 
defendant  In  certiorari,  excepted  and  now  ex- 
cepts, and  assigns  the  same  as  error."  If 
the  rulings  of  the  judge  of  the  superior 
court,  which  are  complained  of,  had  been  sep- 
arate, it  would  perhaps  have  been  better 
to  have  made  two  assignments.  The  mo- 
tion to  dismiss  the  certiorari  was  oral,  and 
the  Judge  might  have  passed  upon  that  oral- 
ly, but,  inasmuch  as  both  rulings  were  made 
subject-matter  of  a  single  Judgment,  and  in- 
asmuch as  an  investigation  of  record  only 
clearly  discloses  the  questions  involved  and 
presented  for  our  adjudication,  we  cannot 
hold  otherwise  than  that  the  assignment  of 
error  is  sufficient  This  court  is  governed 
by  the  same  laws  and  rules  of  procedure  as 
the  Supreme  Court,  and  it  is  declared  that  In 
Civ.  Code  1895,  §  5569,  that  "It  shall  be  unlaw- 
ful for  the  Supreme  Court  of  Georgia  to  dis- 
miss any  case  for  any  want  of  teclmlcal  con- 
formity to  the  statutes  or  rules  regulating 
the  practice  in  carrying  cases  to  that  court, 
where  there  is  enough  in  the  bill  of  excep- 
tions or  transcript  of  the  record  presented, 
or  both  together,  to  enable  the  court  to  as- 
certain substantially  the  real  questions  in 
the  case  which  the  parties  seek  to  have  de- 
cided therein." 

2.  A  writ  of  certiorari  issued  without  the 
filing  of  a  legal  bond  is  a  nullity.  It  should 
never  have  issued  at  all.  But  the  bond,  which 
is  an  indispensable  prerequisite  to  the  is- 
suance of  the  writ  of  certiorari,  may,  in  the 
behalf  of  a  corporation,  be  executed  by  any 
agent  of  the  corporation  which  is  petition- 
ing for  the  writ,  who  may  be  either  specially 
or  generally  authorized  to  take  such  action 
in  its  behalf.  In  the  present  case  the  bond 
stated  that  the  "Cable  Company,  claimant  in 
the  above-stated  case,  being  dissatisfied  with 
the  Judgment  of  the  court  dismissing  said 
claim,  and  desiring  to  certiorari  said  case  to 
the  superior  court,  brings  Henry  T.  Pat- 
terson and  tenders  him  as  its  security,  and 
the  said  Cable  Company,  as  principal,  and 
the  said  Patterson,  as  security,  acknowledge 
themselves  bound,"  etc.  The  bond  is  signed, 
"The  Cable  Company,  Geo.  W.  Wilkins,  Man- 
ager [Seal]" ;  and  was  approved  by  the  Jus- 
tice of  the  peace.  The  affidavit  was  made 
by  G.  W.  Wilkins,  and  the  Justice  of  the  peace 
certified  that  "the  Cable  Company  has  paid 
all  costs  which  have  accrued,"  etc.  The  fact 
that  Wilkins  made  the  affidavit,  and  that  the 
Cable  Company  paid  the  costs,  would  be  con- 
junctive circumstances  seemingly  indicat- 
ing that  Wilkins  was  an  agent  of  some  kind 
of  the  company,  and  that  the  company  desired 
the  issuance  of  the  writ  of  certiorari.  Was 
he,  then,  such  an  agent  as  could  execute  the 
bond  in  behalf  of  this  corporation?  We  have 
already  answered  this  question  in  New  York 
Lrife  Insurance  Co.  v.  Rhodes  (No.  818,  Ga. 
App.)  00  S.  B.  828,  in  which  we  held  that 
when  a  certiorari  bond  appears  upon  its  face 
to  have  been  signed  by  one  apparently  au- 


thorized to  act  as  an  agent,  authority  to  sign 
such  bond  is  to  be  presumed,  and  this  pre- 
sumption continues  until  rebutted  by  proof. 
As  pointed  out  in  the  Rhodes  Case,  supra, 
the  requirements  as  to  those  who  may  sign 
a  certiorari  bond  in  behalf  of  a  corpora- 
tion are  not  so  strict  as  the  provisions  of  the 
Code  with  reference  to  the  execution  of  ap- 
peal bonds.  It  is  not  necessary  in  the  case 
of  a  corporation  that  the  certiorari  bond  be 
executed  by  the  president  or  the  agent  man- 
aging the  case  or  the  attorney  of  record,  as 
in  cases  of  appeal.  The  bond  to  obtain  the 
writ  of  certiorari  may  be  executed  by  any 
authorized  agent  or  any  attorney  of  the  cor- 
poration. Civ.  Code  1895,  §  4639.  Of  course, 
it  must  appear  that  the  agent  was  authorized 
to  execute  the  bond,  and  it  is  upon  this  fact 
that  the  ruling  in  Southern  Express  Co.  v. 
Wheeler,  72  Ga.  210,  rests.  Where  an  at- 
torney. In  fact,  signs  a  bond,  it  should  be  ac- 
companied by  the  power  of  attorney,  because 
there  is  no  presumption  that  an  attorney  in 
fact  is  more  than  a  special  agent  for  a  par- 
ticular purpose.  In  this  case,  however,  we 
think  that  the  trial  Judge  properly  held  that 
the  term  "manager"  implied  genera]  author- 
ity to  act  in  behalf  of  the  party  who  had  lost 
the  case  in  the  Justice's  court,  and  who  had 
paid  the  costs  with  a  view  of  taking  the  case 
up  for  review.  As  applied  to  a  private  cor- 
poration, the  term  "manager"  indicates  one 
charged  with  the  general  direction  and  con- 
trol of  its  affairs,  and  when  used  by  one  thus 
entitled,  in  connection  with  the  seal,  the  term 
imports  authority  to  sign  in  behalf  of  the 
corporation.  There  is  a  presumption  that  a 
bond  thus  signed  was  signed  by  authority  of 
the  corporation  by  one  authorized  to  sign. 
The  bond  is  prima  facie  valid.  Its  validity 
can  be  questioned  or  its  invalidity  can  be 
shown  by  proof.  We  adopt  the  ruling  of  our 
learned  brother  of  the  trial  bench  "that  the 
word  'manager'  Implies  control,  agency,  and 
authority  presumptively  sufficient  to  bind  the 
company  on  a  bond  in  a  case  to  which  there 
is  no  doubt  that  the  company  was  an  actual 
party  to  the  case  tried  and  brought  up  under 
the  writ  of  certiorari," 

3.  It  is  insisted,  however,  that,  while  the 
foregoing  would  apply  to  the  signature  ac- 
companied by  the  common  seal  of  the  cor- 
poration, the  corporate  seal  was  not  used  in 
this  case.  It  must  be  conceded  that  under 
the  decision  in  Solomon's  Lodge  v.  Montmol- 
lin,  58  Ga.  547,  the  seal  of  a  corporation  is 
prima  facie  evidence  that  it  was  affixed  by 
proper  authority,  and  therefore  the  position 
of  counsel  for  the  plaintiff  in  error  must  rest 
upon  the  proposition  that  only  the  corporate 
seal  can  be  used  in  signing  a  bond  to  obtain 
the  writ  of  certiorari.  We  cannot  agree  to 
this  position,  because  the  authorities  are  to 
the  contrary,  as  already  pointed  out  m  New 
York  Life  Ins.  Co.  v.  Rhodes,  supra.  It  was 
held  in  one  of  our  earliest  cases  (Johnston  v. 
Crawley,  25  Ga.  327,  71  Am.  Dec  173)  that 
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"a  scroll  is  made  a  seal  by  statute  in  tbls 
state,  and  there  is  no  reason  why  it  may  not 
be  adopted  by  a  corporation  here,  either  as 
a  common  seal  or  as  a  seal  for  a  special  pur- 
pose."   It  is  Gode  law.    Pol.  Code  1805,  (  5. 

4.  The  question  as  to  whether  one  who  pur- 
ported to  be  an  authorized  agent  of  a  peti- 
tioner in  certiorari  was  or  was  not  authorized 
so  to  act  is  determinable  prima  facie  by  the 
use  of  the  corporate  seal.  Its  use  imports 
authority  to  sign,  because  the  seal  of  the 
eori>oration  itself  is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority. 
Where  the  corporate  seal  is  not  affixed  to  the 
bond,  and  the  power  of  attorney  to  sign  is 
not  attached  thereto,  the  agency  of  the  par^ 
ty  purporting  to  sign  the  bond  In  behalf  of 
the  corporation  is  determinable  largely  from 
the  designation  attached  by  the  signer  and 
the  use  of  the  seal.  Where  a  bond  Is  signed 
under  seal  in  behalf  of  a  corporation  by  one 
whose  official  designation  Imports  agency, 
there  is  also  a  presumption  that  there  is  an 
agency,  for  the  reason  that  no  one  will  be 
presumed  to  commit  forgery.  Evidence  may 
be  submitted  as  was  held  in  Ala.  Midland 
By.  Co.  V.  Stevens,  116  Qa.  790,  43  S.  E.  46, 
to  show  that  he  who  signed  in  behalf  of  the 
corporation  was  not  fully  authorized;  and 
it  may  be  shown  that  such  a  one  had  no  au- 
thority at  all,  but,  in  the  absence  of  such 
evidence,  it  is  to  be  presumed  that  he  who 
signed  the  name  of  the  corporation  as  its 
agent  was  either  generally  or  specially  au- 
thorized, and,  if  a  scroll  be  used  instead  of 
the  common  seal,  presumptively  the  substitu- 
tion of  this  seal  was  either  specially  author- 
ized or  within  the  scope  of  the  power  of  the 
general  agent  For  these  reasons,  the  court 
did  not  err  in  overruling  the  motion  to  dis- 
miss made  by  the  defendant  in  certiorarL 

&,  The  plaintiff  in  error  excepts  to  the 
Judgment  of  the  Judge  of  the  superior  court 
In  sustaining  the  certiorari  and  ordering  the 
Justice  of  the  peace  to  reinstate  the  claim 
and  to  try  the  case  upon  its  merits.  The 
assignment  of  error  is  based  upon  the  fact 
that  a  previous  claim  had  been  filed  by  the 
Cable  Company  and  was  dismissed.  When 
the  present  case  came  on  for  trial,  the  plain- 
tiff in  error  (plaintiff  in  ft.  fa.  in  the  Justice's 
court)  insisted  that  the  former  dismissal  of 
the  claimant's  claim  to  the  identical  prop- 
erty constituted  a  bar  to  the  Interposition  of 
another  claim,  and  the  Justice  sustained  this 
contention.  The  first  claim  was  not  heard 
upon  its  merits,  nor  was  it  withdrawn  by  the 
claimant  It  was  dismissed  on  motion  of  the 
plaintiff  in  fl.  fa.  without  any  appearance  on 
the  part  of  the  claimant    The  dismissal  of 


the  first  claim  does  not  effect  a  res  adjodl- 
cata ;  and  is  not  good  substance  for  a  plea 
in  bar  to  tliat  effect  The  plaintiff  In  fl.  fa. 
could  not  on  account  of  the  failure  of  the 
claimant  to  appear,  take  Judgment  by  de- 
fault (National  Furniture  Ck).  v.  Edwards, 
105  Ga.  240,  31  8.  E.  161),  and  it  does  not  ap- 
pear from  the  record  that  the  plaintiff  in  fl. 
fa.  made  out  its  case,  and  that  the  Justice 
of  the  peace  Inadvertently  or  Ignorantly  en- 
tered a  Judgment  dismissing  the  claim  when 
he  should  have  rendered  Judgment  in  favor 
of  the  plaintiff  in  fl.  fa.  and  finding  the 
property  subject  To  the  contrary,  the  plain- 
tiff's attorney  moved  the  dismissal  of  the 
claim.  Clearly  there  was  no  res  adjudicata, 
and  the  dismissal  of  the  claim  at  the  in- 
stance of  the  plaintiff  in  fl.  fa.  amounted  to 
nothing  more  than  consent  on  the  part  of  the 
plaintiff  in  fl.  fa.  that  the  claimant  might 
withdraw  his  claim.  While,  by  statute,  a 
claimant  can,  without  the  consent  of  the 
plaintiff  in  ^.  fa.,  only  withdraw  his  claim 
once,  still  a  claim  may  be  withdrawn  by  the 
consent  of  the  plaintiff  in  fl.  fa.  or  it  may  be 
dismissed  upon  his  motion,  and,  in  elthes 
event  the  claim  may  be  renewed.  Neither  a 
withdrawal  of  the  claim  nor  a  dismissal  of 
the  claim  for  want  of  prosecution,  however, 
is  an  adjudication  of  the  issue  upon  its  mer- 
its, or  constitutes  any  bar  to  the  interposi- 
tion of  another  claim.  The  claimant  is  not 
allowed  of  his  own  motion  to  withdraw  this 
claim  more  than  once,  because  the  plaintiff 
is  entitled  to  prosecute  the  case  to  verdict 
If,  however,  the  plaintiff  In  fl.  f a.  moves  a 
dismissal  of  the  claim  or  consents  to  its 
withdrawal  by  the  claimant  he  waives  this 
right,  and  taices  the  risk  of  the  Interposi- 
tion of  another  claim. 

6.  It  appears,  in  this  case  that  the  fl.  fa. 
obtained  by  the  American  Investment  Com- 
pany issued  upon  a  Judgment  against  one 
Charlie  Brown;  the  piano  was  sold  by  the 
Cable  Company  to  Hannah  Brown,  his  wife, 
under  a  written  conditional  sale  contract 
^  which  was  properly  recorded.  The  Oable 
Company  had  a  right  to  flle  the  claim,  and,  if 
the  existence  of  the  facts  testified  to  upon 
the  trial  before  the  Justice  antecedent  to  the 
dismissal  of  the  claim  upon  the  ground  that 
It  was  res  adjudicata  is  not  disproved,  the 
Cable  Company  is  entitled  to  prevail  In  the 
suit  over  the  owner  of  a  fi.  fa.,  which  was 
not  even  obtained  against  the  vendee  in  the 
conditional  sale  contract  There  was  there- 
fore no  error  In  sustaining  the  certiorari, 
and  ordering  a  trial  In  the  Justice's  oourt 
upon  the  merits  of  the  < 

Judgment  affirmed. 
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DOUGLAS  et  al.  t.  JOHNSON. 
(Supreme  Court  of  Georgia.    March  28,  190&) 

1.  PABTrnON—VKNTJE. 

The  venue  of  a  statutory  proceeding  for  the 

Srtition  of  land  is  in  the  county  wnere  the 
Id  Uea.    CiY.  Code  1895,  §  4786. 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  §  107.] 

2.  Infants  —  Action  Against  —  Sebvicb  of 

PbOCBSS— GUABOIAN  AD  LiTEM. 

In  such  a  proceeding,  a  minor  at  interest, 
oyer  the  age  of  14  years,  who  has  no  guardian, 
may  be  served  personally ;  but  the  minor  would 
not  become  a  party,  and  the  writ  of  partition 
should  not  be  ordered  to  issue,  before  a  guardian 
ad  litem  has  been  appointed  by  the  court,  and 
the  appointment  accepted  by  the  guardian  ad 
litem,  in  the  manner  and  form  directed  in  Civ. 
Code  1895,  S  4987.  See,  in  this  connection, 
Maryland  Casualty  Co.  v.  Lanham,  124  Ga. 
859.  861,  53  S.  E.  895. 

[£4d.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼o1.  27,  Infants,  §  195.] 

3.  Deeds— Con STBUCTioN. 

A  deed  to  A.  and  her  heirs  is  a  conveyance 
exclusively  to  A.  Civ.  Code  1895,  §  3083 :  Ewing 
▼.  Shropshire,  80  Ga.  375,  7  S.  E.  554. 

4.  Pabtition  —  OwNEESHip  —  Submission  of 
Issue. 

Where,  in  response  to  an  application  to 
partition  land,  one  of  the  alleged  tenants  in 
common  denies  that  the  applicant  is  a  co-tenant 
and  asserts  entire  ownership  of  the  land,  it  is 
erroneous  for  the  judge  to  order  partition  with- 
out causing  an  issue  to  be  made  and  submitted 
to  a  jury,  as  provided  in  Civ.  Code  1895,  §  4791. 
(Syllabus  by  the  Court.) 

Error  from  Superior  tJourt,  Worth  Counly ; 
W.  N.  Spence,  Judge. 

Action  by  Para  Johnson  against  A.  A.  Doug- 
las and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Reversed. 

Mrs.  Para  Johnson  filed  her  petition  in  the 
superior  court  of  Worth  county  for  the  par- 
tition of  a  certain  tract  of  land  in  that  coun- 
ty, alleged  to  have  been  conveyed  In  1888  by 
ber  grandfather  **to  the  wife  and  children 
of  his  son,  David  Johnson."  It  is  alleged 
that  the  petitioner  was  a  daughter  of  said 
David  Johnson,  and  that  the  defendants,  Mrs. 
Anna  Douglas  (formerly  Mrs.  Anna  Johnson), 
Mrs.  Ava  Rouse,  and  Miss  Davie  Johnson, 
were  his  wife  and  remaining  children,  re- 
spectively, the  two  latter  being  minors,  aged 
20  and  16,  respectively;  that  the  petitioner 
and  the  said  defendants  are  tenants  in  com- 
mon of  said  land;  and  that  notice  has  been 
given  of  the  application  for  partition.  The 
prayer  was  that  the  land  be  partitioned  ac- 
cording to  law.  Only  two  of  the  defendants, 
Mra  Anna  Douglas  and  Miss  Davie  Johnson, 
appeared  in  answer  to  this  petition,  and  they 
filed  a  plea  to  the  Jurisdiction  of  the  court, 
upon  the  ground  that  neither  of  said  defend- 
ants resided  in  the  county  of  Worth,  but  both 
resided  in  the  county  of  Turner,  and  con- 
sequently the  superior  court  of  that  county, 
and  not  of  Worth  county,  was  the  proper 
court  to  hear  the  application.  These  defend- 
ants also  filed  certain  objections,  in  sub- 
stance as  follows:  (1)  Miss  Davie  Johnson 
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answers  by  her  next  friend,  Mrs.  Anna  Doug- 
las, that  she  is  a  minor,  residing  in  the  coun- 
ty of  Turner,  and  that  no  attempt  was  made 
to  serve  the  statutory  notice  upon  her  guard- 
ian or  trustee,  and  consequently  the  notice 
of  the  plaintiff  amounts  to  a  nullity,  and  she. 
Miss  Davie  Johnson,  is  improperly  Joined 
as  one  of  the  defendants  in  the  case.  (3) 
These  defendants  are  not  Jointly  interested 
in  said  land  with  petitioner ;  but,  on  the  con- 
trary, the  absolute  ownership  of  the  prop- 
erty is  in  Mrs.  Anna  Douglas,  "who  holds 
the  fee-simple  title  to  the  land,  ♦  ♦  • 
the  said  land  being  deeded  to  herself  and 
her  heirs."  (3)  No  such  deed  as  described 
in  the  petition  was  ever  made  by  the  plain- 
tiff's grandfather,  and,  moreover,  he  "was 
insolvent  prior  to  his  death,  and  could  not 
hold  property  In  his  own  name  and  right" 
In  addition  to  this,  the  defendant  Mrs.  Anna 
Douglas  has  held  adverse  possession  of  said 
land  under  her  deed  for  more  than  seven 
years. 

Upon  these  pleadings,  the  court  passed  the 
following  order:  "The  foregoing  application 
being  regularly  called  for  hearing?  and  the 
parties  cited  appearing  In  open  court  and 
announcing  ready  for  hearing,  after  consid- 
ering the  evidence  submitted  and  the  argu- 
ment of  counsel,  the  plea,  objections,  and  de- 
fense filed  are  postponed  for  the  present; 
and  it  is  considered,  ordered,  and  adjudged 
by  the  court  that  due  proof  has  been  made 
that  the  notice  required  by  law  has  been 
given  to  all  parties  concerned  of  the  inten- 
tion of  the  applicants  to  make  the  application, 
and  served  at  least  20  days  before  the  hear- 
ing, and  that  the  showing  made  by  petition- 
er as  to  her  title  and  share  in  the  premises 
to  be  partitioned  is  satisfactory,  and  sus- 
tains the  allegations  set  forth  in  the  petition, 
so  as  to  authorize  the  granting  of  the  writ 
of  partition;  and  it  is  ordered  and  directed 
that  the  clerk  of  this  court  issue  a  writ  of 
partition,  framed  according  to  the  nature 
of  this  case,  as  shown  by  the  said  petition, 
directed  to  five  freeholders  of  this  county 
[named],  directing  and  requiring  them  to 
execute  and  return  the  said  writ  of  partition 
in  terms  of  the  law,  and  that  all  issues  made 
by  the  pleadings  now  of  file,  or  that  here- 
after may  be  Joined  and  made,  be  heard, 
tried,  and  determined  after  the  said  return 
is  made  in  terms  of  the  law."  The  defend- 
ants excepted  to  the  granting  of  said  order 
and  to  the  refusal  of  the  court  to  hear  their 
plea  and  objections,  and  complained,  further, 
that  the  court  passed  said  order  "without 
the  plaintiff  having  exhibited"  any  paper 
title  to  the  property  or  Introduced  any  evi- 
dence in  support  of  the  application. 

Payton  &  Hay,  for  plaintiffs  in  error.  Tip- 
ton, Tlson  &  Tipton,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur 
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HARHEILLy.  LOGUE  BROS. 
(Supreme  Court  of  Georgia.    March  28,  1008.) 

CouBTS  —  Want  of  Jubisdiotion  —  Dbave  to 

Withdraw  Case. 

Where  a  distress  warrant,  counter  affidavit, 
and  replevy  bond  are  by  the  levying  officer  lodg- 
ed for  trial  in  a  court  without  jurisdiction,  it  is 
in  the  discretion  of  the  court  to  which  the  pa- 
pers have  been  returned  to  grant  an  application, 
to  withdraw  the  papers,  that  they  may  be  sent 
to  tlie  proper  court  for  trial. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Courts,  §  1301.] 

(Syllabus  by  the  0>urt) 

E>rror  from  Superior  Court,  Richmond 
County;    H.  C.  Hammond,  Judge. 

Action  by  Logue  Bros,  against  W.  E.  T. 
Harrell.  From  an  order  transmitting  the 
papers  to  another  court,  defendant  ^  brings 
error.     AflSrmed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  error. 
Pierce  Bros^  for  defendants  in  error. 

EVANS,  P.  J.  A  general  distress  warrant 
was  issued  by  a  Justice  of  the  peace  of  Rich- 
mond couftty  in  favor  of  a  landlord  against 
his  tenant  The  affidavit  on  which  the  war- 
rant was  based  alleged  that  the  tenant  was 
a  resident  of  Burke  county,  and  was  indebted 
to  the  landlord  in  the  sum  of  $143.75  for  rent 
of  a  farm  located  in  Burke  county,  which 
sum  was  due,  and  "that  part  of  the  products 
of  said  rented  premises  are  in  said  county 
of  Richmond,  said  state,  in  the  warehouse  of 
Ramsey  &  Legwin."  The  tenant  filed  with 
the  levying  officer  an  affidavit,  denying  that 
the  Sinn  distrained  for  was  due,  and  a  replevy 
bond ;  and  the  warrant,  counter  affidavit,  and 
bond  were  returned  to  the  superior  court 
of  Richmond  county.  On  the  call  of  the  case 
for  trial  the  tenant  moved  to  quash  and  set 
aside  the  distress  warrant,  because  the  affida- 
vit did  not  allege  that  he  had  property  In  Rich- 
mond county,  and  for  this  reason  a  Justice  of 
the  peace  of  Richmond  county  had  no  author- 
ity to  issue  the  process,  and  because,  on  the 
face  of  the  papers.  It  appeared  that  he  was 
a  resident  of  Burke  county,  and  that  the  supe- 
rior court  of  Richmond  county  had  no  Juris- 
diction to  try  the  case.  The  landlord  made 
a  counter  motion  to  withdraw  the  papers,  for 
transmission  to  the  superior  court  of  Burke 
county,  which  motion  the  court  granted.  EJx* 
ceptlon  Is  taken  to  this  order. 

A  distress  warrant  may  be  issued  by  any 
Justice  of  the  peace  within  the  county  where 
the  tenant  may  reside  or  where  his  property 
may  be  found.  Civ.  Code  1895,  §  4SJ8.  The 
allegation  In  the  affidavit  for  distress  warrant 
that  a  portion  of  the  product  of  the  rented 
premises  was  In  Richmond  county,  In  the 
warehouse  of  certain  factors,  may  not  be 
the  exact  equivalent  of  an  allegation  that 
the  tenant  has  property  in  that  county;  yet 
when  the  tenant  filed  his  counter  affidavit  and 
gave  a  replevy  bond  (which  converted  the 
warrant  into  mesne  process),  and  made  no 


issue  as  to  the  validity  of  the  process  or  the 
Jurisdiction  of  the  court,  it  would  seem  that 
there  was  enough  to  amend  by,  on  motion 
made  in  the  proper  court.  The  superior  court 
of  Richmond  county  was  not  the  court  where 
such  motion  should  have  been  made.  Bryant 
V.  Mercier,  82  Ga.  409,  9  S.  E.  166.  The  dis- 
tress warrant  was  improperly  returned  for 
trial  to  that  court  It  should  have  been  made 
returnable  to  the  superior  court  of  Burke 
county,  the  county  of  the  defendant's  resi- 
dence. Tharpe  v.  Foster,  52  Ga.  79 ;  Harde- 
man V.  De  Vaughn,  49  Ga.  696.  Being  with- 
out Jurisdiction  to  try  the  issue  raised  by  the 
counter  affidavit,  the  superior  court  of  Rich- 
mond county  could  not  entertain  the  motion 
to  quash  the  distress  warrant  The  only  ac- 
tion that  court  could  take  was  either  to  strike 
the  case  from  its  files  or  allow  the  withdrawal 
of  the  papers  for  the  purpose  of  having  them 
transmitted  to  the  proper  court  for  trial. 
Under  the  ruling  in  Dawson  v.  Garland,  83 
Ga.  304,  9  S.  B.  838,  the  court  properly  allow- 
ed the  case  withdrawn,  and  the  papers  re- 
turned to  the  superior  court  of  Burke  coun- 
ty for  trial  See,  also,  Rhodes  v.  Continental 
E\imlture  Co.,  2  Ga.  App.  116,  58  S.  E.  293; 
(yottle  V.  Dodson,  25  Ga.  633. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


aao  Oa.  449) 
FREETMAN  v.  SAVANNAH  ELECTRIC  CO. 
(Supreme  Court  of  Georgia.    March  28,  1908.) 

Master  and  Servant— Injury  to  EmplotI^ 

Promise  to  Repair. 

In  an  action  for  damages  against  an  elec- 
tric street  railway  company  by  a  motorman  on 
account  of  personal  injuries,  the  petition  alleged 
as  follows:  While  operating  a  car  of  the  de- 
fendant, he  discovered  that  the  brake  was  out  of 
order  and  would  not  catch.  He  telephoned  to 
the  day  foreman  to  furnish  him  with  another  car. 
stating  the  defective  condition  of  the  one  in  use. 
The  foreman  promised  to  immediately  substitute 
another  car  for  the  one  which  the  plaintiff  was 
operating;  but  Z^^  hours  elapsed  before  this 
was  done.  In  consequence  of  the  defective  con- 
dition mentioned,  the  plaintiff  was  compelled  to 
exert  all  of  his  strength  and  to  throw  his  weight 
upon  the  brake,  in  order  to  stop  the  car.  As  a 
result  of  this  overexertion  he  was  afflicted  with  a 
hernia.  Held,  that  the  petition  was  properly 
dismissed  on  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  809-854.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  Geo.  T.  Cann,  Judge. 

Action  by  J.  W.  Freeman  against  the  Sav- 
annah Electric  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

J.  W.  Freeman  brought  suit  against  the 
Savannah  Electric  Company,  alleging,  in  brief, 
as  follows:  He  was  a  motorman  employed  by 
the  defendant,  and  was  engaged  in  running 
one  of  its  cars.  A  brake  which  he  was  using 
as  mortorman  was  out  of  order,  on  account  of 
the  *'shoe"  being  worn  out,  so  as  not  to  catch. 
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He  was  not  aware  of  this  defect  until  aUter 
he  started  to  work  on  the  day  of  the  occur- 
rence Involved  In  the  suit,  at  2:30  o'clock  p.  m., 
and  only  discovered  the  defective  condition  of 
the  brake  after  he  had  commenced  working  on 
the  car  and  after  he  had  applied  the  brake 
and  found  that  it  would  not  catch.  As  soon 
as  he  discovered  this  condition  he  telephoned 
to  the  day  foreman  to  furnish  him  another 
car,  stating  the  defective  condition  of  the  one 
on  which  he  was  at  work.  The  foreman 
promised  to  substitute  another  car  immedi- 
ately, but  it  was  3%  hours  before  the  demand 
was  complied  with.  In  consequence  of  this 
defective  condition  the  plaintifT  was  compelled 
to  exert  all  his  strength,  and  throw  not  only 
his  body,  but. his  entire  weight,  upon  the 
brake,  In  order  to  stop  the  car.  This  exertion 
on  his  part  resulted  in  double  hernia,  which 
he  discovered  that  evening  upon  going  to  a 
surgeon  after  ceasing  work.  He  was  unable 
to  work  any  longer  as  a  motorman,  and  he  is 
now  wearing  a  double  truss.  He  is  perman- 
ently disabled,  and  is  unable  to  do  any  work 
requiring  the  exercise  of  physical  strength. 
The  injuries  sustained  by  him  were  due  en- 
tirely to  the  carelessness  and  negligence  of 
the  defendant,  its  officers,  agents,  servants, 
and  employes,  in  permitting  the  use  of  said 
car,  the  machinery  of  which  was  defective 
and  not  in  a  condition  to  be  safely  operated, 
and  in  failing  to  furnish  another  car  promptly 
when  requested  to  do  so.  He  had  no  knowl- 
edge of  the  defect  until  he  commenced  run- 
ning the  car,  and,  not  being  a  surgeon,  and 
desiring  only  to  serve  his  company  to  the  best 
of  his  abilty  in  an  emergency  which  he  could 
not  have  foreseen  and  could  not  remedy,  it 
was  therefore  impossible  for  him  to  have  ap- 
prehended such  a  result  to  himself.  The  de- 
fect was  known  to  the  defendant,  or  should 
have  been  known,  by  the  exercise  of  reason- 
able care  and  diligence,  before  the  car  was 
sent  out  on  the  road,  and  it  was  known  to  the 
defendant  by  information  which  the  plaintiff 
sent  directly  to  the  company's  agent,  and 
therefore  the  injuries  sustained  by  the  plain- 
tiff were,  on  his  part,  wholly  without  fault 
The  plaintiff  sued  for  damage,  consisting  in 
great  pain  and  suffering  which  he  has  under- 
gone, and  laid  his  damages  at  $5,000.  The 
petition  was  dismissed  on  general  demurrer, 
and  the  plaintiff  excepted. 

Twiggs,  Oliver,  Gazan  &  Oliver,  for  plain- 
tiff in  error.  Osborne  &  Lawrence,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  case  comes  before  us  as  an  ex- 
ception to  the  dismissal  of  an  action  for  dam- 
ages, on  general  demurrer.  While  negligence, 
as  a  question  of  fact,  under  the  evidence,  is 
for  the  determination  of  the  jury,  if  a  prima 
facie  case  is  made  out,  yet  whether  a  petition 
on  its  face  sets  out  a  cause  of  action  must  be 
determined  by  the  court,  if  a  demurrer  is  in- 


terposed. Hill  V.  Louisville  &  Nashvillle  R. 
Co.,  124  Ga.  243,  52  S.  E.  651,  3  L.  R.  A.  (N. 
S.)  432.  The  general  rules  in  regard  to  the 
duty  of  a  master  to  use  care  in  furnishing 
his  employ^  with  reasonably  safe  machinery 
are  stated  in  Civ.  Code  1895,  §§  2611,  2612. 
The  former  section  declares  that  the  master 
is  bound  to  exercise  ordinary  care  in  furnish- 
ing machinery  equal  in  kind  to  that  In  gener- 
al use,  and  reasonably  safe  for  all  persons 
who  operate  it  with  ordinary  skill,  and  that, 
if  there  are  latent  defects  in  machinery,  or 
dangers  incident  to  an  employment  unknown 
to  the  servant,  of  which  the  master  knows, 
or  ought  to  know,  he  must  give  the  servant 
warning  in  respect  thereto.  The  latter  sec- 
tion provides  that:  "A  servant  assumes  the 
ordinary  risks  of  his  employment,  and  is 
bound  to  exercise  his  own  skill  and  diligence 
to  protect  himself.  In  suits  for  injuries  aris- 
ing from  the  negligence  of  the  master  In  fail- 
ing to  comply  with  the  duties  imposed  by  the 
preceding  section,  it  must  appear  that  the 
master  knew  or  ought  to  have  known  ♦  ♦  ♦ 
of  the  defects  or  danger  in  the  machinery 
supplied;  and  it  must  also  appear  that  t^e 
servant  injured  did  not  know  and  had  not 
equal  means  of  knowing  such  fact,  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  thereof."  There  is  no  question  of 
latent  defects  here.  Nor,  as  will  appear  here- 
inafter more  fully,  was  it  a  case  raising  the 
question,  as  one  of  fact,  whether  the  danger 
was  such  as  the  servant  did  not  know  and 
had  not  equal  opportunity  with  the  master 
for  knowing. 

The  plaintiff  alleged  that  he  knew  of  the 
defect,  gave  notice  of  it  to  the  defendant,  and 
asked  to  be  furnished  another  car.  Ordina- 
rily, although  a  defect  in  a  machine  may  be 
known  to  the  servant,  if  the  master  promises 
to  remedy  it,  or  to  supply  a  different  machine, 
and  directs  the  servant  to  proceed  with  its 
use,  this  takes  the  case  out  of  the  operation 
of  the  general  rule,  which  declares,  as  a 
matter  of  law,  on  the  doctrine  of  assumption 
of  risks,  that  a  servant  who  knowingly  uses  a 
defective  and  dangerous  machine  and  is  In- 
jured thereby  cannot  recover  damages  from 
the  master.  The  servant  may  often  rely  on 
such  assurance,  and  continue  to  use  the  ma- 
chine, at  least  for  a  reasonable  time  and  with 
due  care,  while  awaiting  the  remedying  of 
the  defect;  and  such  continued  use  will  not 
of  itself  necessarily  prevent  a  recovery.  So 
far  as  the  particular  peril  is  concerned,  the 
implication  of  law  of  engagement  by  the  serv- 
ant to  assume  the  risk  Is  rebutted  by  the  giv- 
ing and  accepting  of  the  assurance.  Cheeney 
V.  Ocean  Steamship  Co.,  92  Ga.  726,  731,  19 
S.  B.  33,  44  Am.  St  Rep.  113.  The  danger, 
however,  of  even  temporarily  continuing  to 
use  the  machine,  may  be  so  obvious  that  no 
man  of  ordinary  prudence  would  proceed  on 
the  expectation  or  promise  of  a  future  remedy ; 
and  the  defense  of  negligence  on  the  part  of 
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the  servant  in  continuing  in  obvious  and  im- 
minent danger,  or  in  the  manner  of  using  the 
defective  machine,  may  arise.  If  the  master 
iB  negligent,  the  servant  would  still  be  pre- 
vented from  recovering  if  by  the  use  of  ordi- 
nary care  he  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence  and 
failed  to  do  so. 

Reduced  to  its  simplest  form  the  plaintiflt 
alleged  that  while  operating  the  car  of  the 
defendant  he  discovered  that  the  brake  was 
out  of  order  and  would  not  catch;  that  he 
telephoned  to  the  day  foreman  to  furnish  him 
another  car,  stating  the  defective  condition  of 
the  one  In  use;  that  the  foreman  promised 
to  immediately  substitute  another  car  for  the 
one  which  the  plaintiff  was  operating,  but  3% 
hours  elapsed  before  this  was  done;  that  in 
consequence  of  the  defective  condition  men- 
tioned the  plaintiff  was  compelled  to  exert 
all  of  his  strength  and  to  throw  his  weight 
on  the  brake  in  order  to  stop  the  car;  and 
that,  as  a  result  of  this  exertion,  he  was 
later  afflicted  with  hernia.  It  may  be  doubted 
whether  the  allegation  in  regard  to  the  fore- 
man was  sufflcient  to  show  that  he  was  the 
alter  ego  of  the  defendant,  and,  therefore, 
whether  his  promise  was  shown  to  be  the 
promise  of  the  master,  or  whether  the  mere 
allegation  that  a  new  car  was  not  substituted 
for  3^  hours  after  notice  was  given  to  the 
foreman  was  a  sufflcient  allegation  to  show 
that  it  could  or  ought  to  have  been  furnished 
sooner,  or  that  there  was  any  negligence  on 
the  part  of  the  master  in  that  regard.  More- 
over, there  was  no  distinct  allegation  that  the 
car  operated  by  the  plaintiff  was  one  carrying 
passengers,  or  that  there  were  any  persons 
either  boarding  the  car  or  leaving  it,  render- 
ing it  necessary  to  stop  at  any  point,  or  what 
stops  were  required,  or  whether  any  were 
made,  or  why.  We  may  surmise  that  an 
electric  car  would  probably  not  run  continu- 
ously for  3^  hours  without  stopping,  and 
that  this  was  perhaps  a  car  carrying  pas- 
sengers, some  or  all  of  whom  would  likely 
desire  to  alight  in  less  time  than  that  men- 
tioned; but  there  is  no  allegation  on  the 
subject  There  may  be  cars  on  an  electric 
railway  line  which  are  not  used  for  the 
carrying  of  passengers,  but  to  carry  sand  for 
use  on  the  track,  materials,  or  tools  for  con- 
struction or  repairs,  or  for  other  purposes. 
This  is  not  a  case  of  collision  with  another 
car,  or  with  some  person  or  thing  on  the  track, 
resulting  from  a  defective  brake;  nor  did 
the  injury  result  to  the  plaintiff  by  being 
struck  by  the  brake,  owing  to  its  defective 
condition,  or  even  from  any  slipping  or  falling 
caused  by  irregular  or  dangerous  action  of 
the  brake;  nor  was  there  any  allegation  of 
on  emergency  arising  either  from  duty  or 
danger,  and  requiring  the  plaintiff  to  over- 
exert himself.  He  merely  found  the  brake 
out  of  order,  and,  after  notifying  the  plain- 
tiff's foreman  and  being  informed  that  another 
car  would  be  furnished,  he  proceeded  to  over- 


tax himself  at  the  brake  for  3^  hours,  with 
full  knowledge  of  the  condition  of  the  ma- 
chinery. There  is  no  allegation  that  the  defend- 
ant knew  or  had  reason  to  believe  that  he  was 
thus  overstraining  himself ;  and  it  would  seem 
patent  that  his  opportuni^  for  knowing  that 
fact  was  better  than  that  of  the  defendant 
He  does  not  appear  to  have  made  any  further 
complaint,  and  If  he  had  no  reason  to  antic- 
ipate that  the  muscular  force  which  he  was 
exercising  might  prove  injurious  to  him,  and 
was  not  negligent  in  thus  acting,  can  it  be 
assumed  that  the  defendant  was  culpably  neg- 
ligent in  regard  to  his  overexertion,  although 
it  occurred  in  connection  with  a  defective 
brake. 

The  promise  of  the  master  to  repair  or 
replace  a  defective  machine  will  not  excuse 
the  employ^  from  the  exercise  of  ordinary 
care  in  its  use  before  the  defect  is  remedied; 
and  his  knowledge  of  the  condition  of  the 
machine  is  to  be  considered  in  connection  with 
what  ordinary  care  requires  to  be  done.  Ap- 
parently the  injury  resulted  from  this  con- 
tinued action  on  the  part  of  the  plaintiff 
after  knowledge  of  the  facts.  In  Worlds  v. 
Georgia  R.  Co.,  99  6a.  2S3,  25  S.  E.  646,  a 
coal  car  became  derailed,  and  the  plaintiff 
and  other  einploy6s  were  ordered  by  the  de- 
fendant's yardmaster  to  carry  cross-ties,  which 
were  about  100  yards  off,  for  the  purpose  of 
putting  the  car  back  on  the  track.  The  plain- 
tiff alleged  that  he  was  required  by  the 
yardmaster  to  carry  ties  without  assistance; 
that  he  complained  that  they  were  too  heavy 
for  one  man  to  carry;  that  the  yardmaster 
ordered  him  to  proceed,  emphasizing  the  com- 
mand with  an  oath;  that,  knowing  that  his 
daily  bread  depended  upon  his  labor,  and 
fearing  that  unless  he  obeyed  the  order  so 
given  he  would  be  discharged,  and  wholly 
ignorant  of  the  serious  result  that  might 
arise  from  carrying  the  cross-ties,  he  went  to 
work  under  the  order,  and  as  a  result 
wrenched  and  strained  his  back.  The  case 
was  dismissed  on  demurrer,  and  the  judg- 
ment was  afflrmed.  It  was  said  that  *'if  he 
misconceives  the  amount  of  physical  strength 
to  be  so  exerted,  and  overstrains  himself  in 
lifting  the  tie,  and  is  thereby  injured  the  mas- 
ter is  not  liable,"  although  the  employ^  acted 
under  orders  from  a  superior.  On  the  general 
subject,  see  Labatt  on  Master  and  Servant, 
SS  418,  425,  432 ;  Illinois  Steel  Co.  v.  Mann, 
170  111.  200,  48  N.  E.  417,  40  L.  R.  A.  781, 
62  Am,  St.  Rep.  370,  and  note;  Brownfield  v. 
Hughes,  128  Pa.  194,  18  Atl.  340,  15  Am.  St 
Rep.  667;  Gulf,  Colorado  &  Santa  F6  Ry.  Co. 
V.  Brentford,  79  Tex.  619. 15  S.  W.  561, 23  Am. 
St  Rep.  377;  Roux  v.  Blodgett  &  Davis 
Lumber  Co.,  85  Mich.  519,  48  N.  W.  1092,  13 
L.  R.  A.  728,  24  Am.  St  Rep.  102;  Meador 
V.  Lake  Shore,  etc,  Ry.  Co.,  138  Ind.  290,  37 
N.  E.  721,  46  Am.  St  Rep.  384;  Erdman  v. 
Illinois  Steel  Co.,  95  Wis.  6,  69  N.  W.  993,  60 
Am.  St.  Rep.  66,  and  note:  Wood's  Ma.srtTand 
Servant  (2d  Ed.)  i  378 ;  Musser-Sauntzy,  etc., 
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Co.  T.  Brown,  126  Fed.  141,  143,  144,  61  C.  C. 
A.  207;  Busb  t.  West  Yellow  Pine  Co.,  2  Ga. 
App.  295,  58  S.  B.  629. 
Judgment  affirmed.    All  the  Justices  concur. 

ATKINSON,  J.  (concurring  specially).  I 
concur  in  tlie  result  reached  in  this  case,  but 
not  in  all  of  the  reasoning  in  the  opinion. 

(130  Oa.  454) 

HESTER  T.  SAVANNAH  ELECTRIC  CO. 
(Supreme  Court  of  €^rgia.    March  28,  1908.) 

CAU8E8->INJX7BT  TO  PaSSENOBB. 

The  petition  did  not  state  a  cause  of  action. 
The  alleged  negligence  of  the  defendant  was  not 
the  proximate  cause  of  the  plaintiffs  injury. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  Geo.  T.  Cann,  Judge. 

Action  by  Essie  Hester  against  the  Sayan- 
nah  Electric  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Twiggs,  Oliver,  Gazan  &  Oliver,  for  plain- 
tiff in  error.  Osborne  &  Lawrence,  for  de- 
fendant in  error. 

BYANS,  P.  J.  Essie  Hester  sued  the  Sa- 
vannah Electric  Company,  a  corporation  oper^ 
ating  a  street  railway,  to  recover  damages  for 
an  injury  alleged  to  have  been  received  as  a 
consequence  of  the  defendant's  negligence. 
Her  petition  was  dismissed  on  general  demur- 
rer, and  she  brings  error. 

The  plaintiff's  injury  was  alleged  to  have 
been  sustained  under  these  circumstances: 
The  cars  of  the  defendant  on  Montgomery 
street  run  as  far  as  Forty-Second  street,  where 
the  trolleys  are  reversed,  and  the  cars  make 
return  tripa  When  the  trolley  pole  is  not  in 
contact  with  the  overhead  wire,  the  lights  in 
the  car  are  extinguished.  It  was  customary 
for  the  lights  in  the  car  to  be  extinguished  by 
the  removal  of  the  trolley  from  the  wire  be- 
fore and  at  the  time  passengers  were  alight- 
ing from  the  car,  in  order  that  seats  in  the 
car  might  be  reversed  and  the  car  proceed  on 
its  return  journey  as  soon  as  the  trolley  pole 
had  been  reversed;  and,  in  order  that  the 
passengers  might  be  out  of  the  way  and  clear 
of  the  car  while  the  seats  were  being  re- 
versed, it  was  customary  for  passengers  to  a- 
light  from  the  car  while  the  car  was  in  dark- 
ness, and  before  the  trolley  was  replaced  on 
the  trolley  wire.  On  the  night  of  September 
16,  1905,  at  8:10  o'clock,  the  plaintiff  was  a 
passenger  on  the  Montgomery  street  car,  and 
when  the  (Sir  arrived  at  Forty-Second  street 
she  arose  for  the  purpose  of  alighting  from 
the  same.  The  conducter,  before  the  car  had 
come  to  a  full  stop,  removed  the  trolley  from 
the  trolley  wire  and  caused  the  car  to  be  in 
total  darkness,  and,  the  night  being  dark  and 
rainy,  tn  alighting  the  plaintiff  was  unable 
to  see  clearly  the  steps  of  the  car  and  the 
ground  below,  and  her  foot  missed  the  lower 
step,  and  she  was  thrown  violently  upon  the 
cobblestones  of  the  street  and  received  cer- 


tain described  injuries.  The  specific  negli- 
gence alleged  is  that  the  defendant  "was  neg- 
ligent in  causing  said  car  to  be  in  darkness 
i^t  the  time  she  and  other  passengers  were 
attempting  to  alight  from  said  car,  and  in 
failing  to  afford  your  petitioner  sufficient 
opportunity  to  alight  in  safety." 

The  petition  admits  that  the  car  stopped  at 
the  terminus  of  that  particular  line,  and  that 
it  had  come  to  a  full  stop  before  the  plaintiff 
arose  from  her  seat  for  the  purpose  of  leav- 
ing the  car.  It  is  not  charged  that  the  place 
where  the  car  stopped  was  an  unsafe  place 
to  discharge  passengers.  The  gravamen  of 
the  complaint  is  that  the  street  railway  com- 
pany was  negligent  in  causing  the  car  to' be 
in  darkness  while  she  and  other  passengers 
were  attempting  to  alight  from  it  The  plain- 
tiff voluntarily  undertook  to  leave  the  car 
with  a  knowledge  that  it  had  stopped  at  the 
terminus  of  its  line,  that  the  night  was  dark 
and  rainy,  that  the  purpose  of  the  conductor 
in  reversing  the  trolley  was  to  prepare  the  car 
for  the  return  journey,  that  the  lights  would 
be  only  temporarily  extinguished  during  the 
process  of  reversing  the  trolley  pole,  and 
would  immediately  reappear  when  the  trolley 
pole  was  replaced  to  the  trolley  wire.  The 
negligence  of  the  company  in  extinguishing 
the  lights  preceded  the  act  of  the  passengers 
in  seeking  to  disembark,  and  with  a  knowl- 
edge of  the  company's  negligence  she  elected 
to  leave  the  car  before  the  lights  were  re- 
stored by  the  replacing  of  the  trolley  pole  on 
the  trolley  wire.  With  a  clear  chance  and 
full  opportunity  to  escape  the  consequences 
of  tlie  company's  negligence  by  remaining  at 
her  seat  until  the  car  was  again  lighted,  it 
cannot  be  said  that  the  company'^  negligence 
was  the  proximate  cause  of  the  plaintiff's  in- 
jury.  Simmons  v.  Seaboard  Air  Line  Ry. 
Co.,  120  Ga.  225,  47  S.  E.  570;  Hill  v.  L.  &  N. 
R.  Co.,  124  Ga.  248,  52  S.  E.  651,  3  L.  R.  A. 
(N.  S.)  432.  There  was  nothing  said  or  done 
by  the  conductor  to  hasten  the  plaintiff  in 
leaving  the  car,  and  her  complaint  that  she 
was  not  afforded  a  sufficient  opportunity  to 
alight  in  safety  is  not  well  founded.  The 
plaintiff's  injury  was  the  result  of  her  own 
voluntary  act  in  leaving  the  car  when  at  a 
full  stop  and  at  a  safe  place,  to  alight  with- 
out sufficient  excuse  for  haste  or  emergent 
action,  and  with  a  full  knowledge  of  the 
darkness  of  the  car,  and  that,  if  she  would 
but  wait  a  few  moments,  the  lights  would  re- 
appear. The  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


!130  Oa.  442) 

MORRIS   V.   WATTERSON  et  al. 

(Supreme  Court  of  Georgia.    March  28,  1908.) 

Wills— Constbuction—Devisees. 

A  testator  in  the  fifth  item  of  Iiis  will  de- 
clared: *'It  is  my  will  and  desire  to  try  as  near 
as  possible  to  treat  my  children  equally  and 
justly,  and  here  I  make  this  explanation  in  or- 
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der  that  all  may  understand.  I  feel  that  I  have 
heretofore  given  to  my  beloved  daughter  Mrs. 
Elizabeth  P.  Ghainnan,  and  her  heirs,  as  much 
or  more  than  I  will  be  able  to  give,  or  do  for 
the  others  of  my  children,  and  for  this  reason  I 
make  no  further  provision  by  this  will."  In 
the  sixth  item  a  life  estate  in  a  certain  described 
land  was  given  to  a  daughter  of  testator  and 
her  husband,  with  the  direction  that  after  the 
termination  of  such  estate  the  premises  should 
**revert  back  to  my  estate,  to  be  equally  divided 
between  my  legal  heirs  and  their  representa- 
tives." The  tenth  item  was:  «*!♦♦♦  direct 
that  after  all  the  foregoing  provisions  ♦  ♦  ♦ 
have  been  complied  with,  that  the  ♦  •  •  res- 
idue of  my  estate  not  herein  disposed  of  shall 
be  sold,  [and  after  the  payment  of  debts,  etc.] 
the  remainder,  ♦  ♦  •  if  any,  arising  from 
the  sale,  ♦  ♦  ♦  to  be  equally  divided  share  and 
shai-e  alike,  between  my  heirs  being  named  and 
designated,  except  the  heirs  of  my  daughter  Mrs. 
Elizabeth  P.  Chapman,  who  have  had  their 
share  as  above  stated. 

Held,  that  an  heir  qf  Mrs.  Chapman  was  not 
entitled  to  any  interest,  after  the  death  of  the 
life  tenants,  in  the  land  mentioned  in  the  sixth 
item  of  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1157-1159.] 

Beck,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clayton  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  by  V.  A.  Morris  against  M.  F.  Wat- 
terson  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

J.  F'.  Golightly,  for  plaintiff  in  error. 
Watterson  &  Blalock  and  Jno.  D.  Humphries, 
for  defendants  in  error. 

FISH,  C.  J.  This  case  turns  upon  the  con- 
struction of  the  will  of  Radford  B.  Morrow. 
The  first  Item  of  the  will  provides  for  the 
burial  of  the  testator's  remains.  In  the  sec- 
ond item  a  life  estate  in  two  described  par- 
cels of  land  is  given  to  the  widow  of  the  tes- 
tator. Item  3  gives  the  remainder,  after  the 
termination  of  this  life  estate,  in  one  parcel 
of  the  realty  mentioned  In  the  second  item 
to  Mrs.  Mary  F.  Watterson,  daughter  of  the 
testator.  Item  4  gives  to  J.  W.  Morrow,  his 
son,  the  remainder  in  the  other  parcel  of 
realty  mentioned  in  the  second  item.  We 
quote  items  5  and  6: 

"Item  5.  It  is  my  will  and  desire  to  try 
as  near  as  possible  to  treat  my  children 
equally  and  Justly,  and  I  here  make  this  ex- 
planation in  order  that  all  may  understand. 
I  feel  that  I  have  heretofore  given  to  my  be- 
loved daughter  Mrs.  Elizabeth  P.  Chapman, 
and  her  heirs,  as  much  or  more  than  I  will 
be  able  to  give,  or  do  for  the  others  of  my 
children,  and  for  this  reason  I  make  no  fur- 
ther provision  by  this  will. 

"Item  6.  I  desire  and  direct  that  lands 
and  premises  now  occupied  and  in  possession 
of  A.  J.  Vinyard  and  Mrs.  Nancy  H.  Vinyard, 
known  as  the  place  bought  from  Adamson 
near  the  mill,  shall  go  to  and  be  the  prop- 
erty of  said  daughter,  Nancy  H.  Vinyard,  and 
her  husband,  A.  J.  Vinyard,  for  and  during 
their  natural  lives,  for  their  own  use  and 
benefit,  and  especially  desire  and  direct  that 


if  the  said  Nancy  H.  Vinyard  should  die  be- 
fore the  said  A.  J.  Vinyard,  then  the  said 
A.  J.  Vinyard  to  have  the  full  use  and  bene- 
fits of  the  rents.  Issues,  and  profits  of  said 
land  and  premises  for  and  during  his  natu- 
ral life,  and  after  his  death  the  said  prem- 
Ises  to  revert  back  to  my  estate,  to  be  equal- 
ly divided  between  my  legal  heirs  and  their 
representatives  and  descendants." 

In  the  seventh  item  certain  described  lands 
are  given  to  Mrs.  E.  T.  Sears,  a  daughter 
of  the  testator,  and  her  husband,  for  life, 
and,  should  she  die  without  child  or  descend- 
ants, "the  lands  to  revert  back  to  my  estate 
amd  be  equally  divided  between  my  legal  heirs 
and  their  representatives."  The  eighth  item 
gave  certain  described  realty  to  Mrs.  Mary 
F.  Watterson.  The  ninth  item  is  not  mate- 
rial.   The  tenth  item  is  as  follows: 

"I  desire  and  direct  that  after  all  the  fore- 
going provisions  of  this  my  last  will  and  testa- 
ment have  been  fully  complied  with,  that  the 
remainder  and  residue  of  my  estate  not  here- 
in disposed  of  shall  be  sold  by  my  said  ex- 
ecutrix, ♦  ♦  •  and  first  pay  off  all  of  my 
Just  debts  and  liabilities,  •  •  •  and  then 
pay  over  to  my  beloved  wife  ♦  •  •  the 
sum  of  one  thousand  dollars  ($1,000.00)  and 
then  the  remainder  and  residue,  if  any,  aris- 
ing from  the  sale  of  my  property  to  be  equal- 
ly divided  share  and  share  alike  between  my 
heirs  being  named  and  designated,  except  the 
heirs  of  my  daughter  Mrs.  Elizabeth  P.  Chap- 
man, who  have  had  their  share  as  above 
stated  herein." 

After  the  death  of  Mrs.  Nancy  H.  Vinyard 
and  the  death  of  her  husband,  A.  J.  Vinyard, 
and  subsequently  also  to  the  death  of  Mrs. 
Elizabeth  P.  Chapman,  Mrs.  Chapman's  daugh- 
ter, Mrs.  V.  A.  Morris,  as  her  sole  heir  at  law, 
and  as  heir  at  law  of  Radford  E.  Morrow, 
brought  an  action  against  Mrs.  Mary  F.  Wat- 
terson, and  against  J.  W.  Morrow  as  an  indi- 
vidual and  as  executor  of  the  will  of  Nancy  H. 
Vinyard,  and  against  Mrs.  E.  T.  Kent,  former- 
ly Mrs.  Sears,  to  recover  an  Interest  in  the 
land  described  in  the  sixth  item  of  the  will. 
Her  petition  was  dismissed  upon  general  de- 
murrer, and  the  case  Is  here  for  review  upon 
a  writ  in  her  behalf. 

The  petition  was  properly  dismissed  on  de- 
murrer. It  is  quite  clear  to  us  that  the  plain- 
tiff has  no  Interest  In  the  land  in  dispute,  as 
It  was  evidently  the  intention  of  the  testator 
that  neither  his  daughter  Mrs.  Elizabeth  P. 
Chapman,  nor  her  heirs,  should  take  any- 
thing under  his  will.  Equality  w?ls  his  tes- 
tamentary scheme  in  the  distribution  of  his 
property  among  his  children.  In  item  5  he 
expressly  stated  that  previously  to  the  exe- 
cution of  his  will  he  had  given  to  his  daugh- 
ter Mrs.  Elizabeth  P.  Chapman,  and  her 
heirs,  as  much  or  more  than  he  would  be 
able  to  give  to  his  other  children,  and  then 
said:  "And  for  this  reason  I  make  no  fur- 
ther provision  by  this  will."  Make  no  fur- 
ther provision  for  whom?  Obviously,  we 
think,  the  meaning  of  the  testator  was  that» 
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for  the  reason  given — that  is,  that  Mrs. 
Chapman  and  her  heirs  had  already  receiv- 
ed from  him  as  much  or  more  than  he  could 
give  to  his  other  children — he  would  make  no 
further  provision  for  Mrs.  Chapmam  or  her 
heirs  in  his  will.  That  such  was  the  mean- 
ing and  purpose  of  the  testator,  we  think, 
appears  also  from  the  latter  portion  of  the 
tenth  item,  where  he  directs  that  the  "resi- 
due, if  any,  arising  from  the  sale  of  my  prop- 
erty to  be  equally  divided  share  and  share 
alike  between  my  heirs  being  named  and  des- 
ignated, except  the  heirs  of  my  daughter, 
Mrs.  Elizabeth  P.  Chapman,  who  have  had 
their  share  as  above  stated  herein."  Had 
had  their  share  of  what?  Evidently  their 
share  of  his  property  or  estate. 

The  authorities  dted  by  counsel  for  the 
plaintiff  In  error  for  the  construction  of  a 
will,  to  prevent  the  disinheritance  of  an 
heir  by  implication,  have  no  applicatioin  to 
this  case,  as  Mrs.  Chapman  and  her  heirs 
were  not  disinherited.  The  testator  expressly 
stated  in  the  fifth  item  of  his  will  that  he 
had  already  given  them  as  much  or  more 
than  he  would  be  able  to  give  to  his  other 
children.  What,  or  how  much,  he  had  given 
them  does  not  appear;  but  in  the  estima- 
tion of  the  testator  it  was  the  full  share 
which  they  should  receive  from  hij  estate. 
The  intention  of  the  testatw,  as  gathered 
from  the  fifth  and  tenth  items  of  the  will,  be- 
ing, in  our  opinion,  clear  that  neither  Mrs. 
Chapman  nor  her  heirs  should  take  anything 
under  the  will,  the  language  of  the  sixth  item 
will  not  be  so  construed  as  to  allow  plaintiff 
to  take  as  an  heir  at  law  of  the  testator, 
although  such  language  would  include  her, 
but  for  the  contrary  intention  elsewhere  ex- 
pressed. See,  in  this  connection,  Lamar  v. 
McLaren,  107  Ga.  591,  34  S.  B.  116. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  BECK,  J.,  dissenting. 


<130  Oa.  456) 

BOLDBN  V.  CENTRAL  OF  GEORGIA 
RY.  CO. 

(Supreme  Court  of  Georgia.    March  28,  1908.) 

Master  and  Sebvant— Injubt  to  Servant- 
Assumption  OF  Risk. 

Where  suit  is  brought  for  the  pecuniary  val- 
ue of  the  life  of  the  plaintiff's  son,  because  he 
w&s  killed  by  reason  of  defects  in  an  appliance 
furnished  him  by  his  master  with  which  to  work 
while  in  the  master's  employment,  and  the  alle- 
gations of  the  petition  show  that  the  son  knew,  or 
oy  the  exercise  of  ordinary  care  could  have 
known,  of  such  defects,  and  of  the  dangers  at- 
tending the  use  of  such  appliance  because  of 
such  defects,  it  is  proper  for  the  court  to  dis- 
miss the  petition,  upon  a  general  demurrer 
thereto. 

[Ed.  Note.-— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  844-^54.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;   Geo.  T.  Cann,  Judge. 

Action  by  Mimi  Bolden  against  the  Cen- 
tral of  Georgia  Railway  Company.     Judg- 


ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

D.  H.  Clark,  for  plaintiff  in  error.  Law- 
ton  &  Cunningham,  H.  W.  Johnson,  and  E. 
8.  Elliott,  for  defendant  in  error. 


HOLDEN,  J. 
Justices  concur. 


judgment  affirmed.    All  the 


(130  Ga.  428) 
WALL  V.  TOWN  OF  CLAYTON  et  al. 
(Supreme  Court  of  Georgia.     March  27,  1908.) 

Injunction— Refusai/— Grounds. 

Under  the  evidence  in  this  case,  the   trial 
judge  did  not  abuse  his  discretion  in  refusing  to 
grant  an  injunction. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Rabun  CJounty; 
J.  J.  Klmsey,  Judge. 

Action  by  La  Fayette  Wall  against  the 
town  of  Clayton  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

La  Fayette  Wall  brought  su^  against  the 
town  of  Clayton  and  its  municipal  authori- 
ties for  an  injunction.  In  his  petition  he  al- 
leged that  he  was  the  owner  and  in  posses- 
sion of  a  certain  strip  of  land;  that,  with 
a  view  to  broadening  a  street  in  the  town, 
the  defendants  had  threatened  and  were 
about  to  enter  upon  said  land  and  appropri- 
ate it  to  the  public  use ;  that  the  defendants 
had  no  title  or  claim  of  title  to  the  property, 
and  had  no  authority  to  condemn  it;  that 
the  defendants  were  about  to  enter  upon  the 
land  and  appropriate  it  to  public  purposes 
without  condenmation,  and  without  first  pay- 
ing to  the  plaintiff  just  compensation;  that 
no  effort  had  been  made  first  to  obtain  said 
land  by.  contract  with  the  plaintiff;  and 
that  no  proceedings  of  any  kind  had  been 
instituted  in  accordance  with  law  for  the 
purpose  of  condemning  his  property.  The  de- 
fendants answered,  denying  all  the  plaintiff's 
allegations,  except  that  he  was  the  owner  of 
the  property  and  was  in  possession  thereof, 
which,  for  lack  of  information,  they  neither 
admitted  nor  denied,  and  they  asked  that 
the  plaintiff  be  held  to  strict  proof  of  these 
allegations.  They  further  set  up  in  the  an- 
swer that  the  property  was  used  as  a  public 
street  from  some  time  in  1874,  for  a  period 
of  15,  if  not  20,  years;  that  the  plaintiff, 
without  any  authority,  moved  his  fence  out 
into  the  street  and  took  in  the  land  in  con- 
troversy, or  the  greater  portion  of  it  They 
alleged  that  they  had  a  right  to  a  street  over 
the  property,  by  prescription,  if  not  by  di- 
rect grant  or  deed,  but,  notwithstanding  this, 
they  were  negotiating  with  the  plaintiff  for 
the  purpose  of  obtaining  an  agreement  on  his 
part  to  allow  the  land  to  be  used  as  a  street, 
and  had  no  intention  of  so  using  it,  until 
such  negotiations  should  fail;  that  they  do 
not  Intend,  and  have  not  threatened,  to  en- 
ter upon  any  of  the  property  of  the  plaintiff 
for  the  purpose  of  using  it  as  a  street,  ex* 
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cept  Buch  as  they  already  have  a  right  of 
way  over  for  such  purpose,  unless  they  should 
decide  it  to  be  necessary,  and  not  then  un- 
less they  acquire  a  right  to  legally  condemn 
it  for  public  use  and  compliance  with  law. 

Affidavits  were  attached  to  the  petition  and 
the  answer;  and  upon  the'  hearing  the  pe- 
tition, the  answer,  and  these  affidavits  were 
Introduced  in  evidence.  The  plaintiff  intro- 
duced in  evidence  a  certified  copy  of  an  or- 
dinance dated  September  17,  1907,  passed  by 
the  town  council,  condenming,  for  the  pur- 
pose of  building  a  sidewalk,  the  property  in 
controversy,  which  ordinance  recites  that 
the  land  is  in  the  possession  of  the  plaintiff. 
The  plaintiff  testified  that  on  September  23, 
1907,  he  received  through  the  mail  a  notice 
of  said  ordinance  from  the  clerk  of  the  town 
council;  that  he  had  no  notice  of  any  kind 
of  such  condemnation  of  his  property;  that 
he  did  not  take  possession  of  any  part  of  the 
streets  of  the  defendants,  nor  did  the  de- 
fendants get  any  prescriptive  right  to  the 
use  of  the  land  for  a  street  or  other  purpose. 
T.  L.  Bynum,«a  witness  for  the  plaintiff,  tes- 
tified that  on  October  17,  1907,  he  had  a  con- 
versation with  one  of  the  defendants,  who 
told  him  that  the  defendants  intended  to  use 
the  land  for  street  purposes,  and  intended 
to  test  their  right  to  do  so.  R.  E.  A.  Hamby, 
a  witness  for  the  plaintiff,  testified  that  he 
saw  the  marshal  of  the  town  a  few  days  be- 
fore suit  was  filed,  and  told  him  he  would 
see  the  plaintiff,  and  see  if  the  matter  could 
not  be  amicably  adjusted  without  a  suit,  but 
did  not  tell  him  that  he  would  have  it  ami- 
cably adjusted,  and  that  he  asked  the  mar- 
shal to  see  the  council  and  ask  them  to  re- 
scind their  Illegal  condemnation.  The  witness 
saw  the  plaintiff,  who  would  not  agree  to  let 
the  defendants  have  the  land  without  com- 
pensation. T.  L.  Bynum,  a  witness  for  the 
plaintiff,  testified  that  the  mayor  told  him, 
before  the  suit  was  filed,  that  the  council 
intended  to  carry  out  its  order  and  use  the 
property  of  the  plaintiff.  A  witness  for  the 
defendants  testified  that  the  plaintiff  had  had 
his  fence  moved  in  several  times,  so  as  to 
take  in  from  the  street  part  of  the  land  in 
controversy.  The  marshal  of  the  town  tes- 
tified that  Mr.  Hamby,  attorney  for  the  plain- 
tiff, requested  him  to  see  the  other  defend- 
ants and  ask  them  to  postpone  any  action 
in  regard  to  taking  the  property,  and  said 
that  he  would  have  the  matter  amicably  ad- 
Justed.  The  witness  conmiunlcated  this  re- 
quest to  the  other  defendants,  and  they  were 
awaiting  such  adjustment,  when  they  first 
learned  that  the  suit  was  brought.  The 
Judge  refused  an  injunction,  and  the  plain- 
tiff excepted. 

T.  L.  Bynum,  R.  B.  A.  Hamby,  and  Spen- 
cer R.  Atkinson,  for  plaintiff  in  error.  W.  S. 
Paris,  for  defendant  in  error. 

HOLDBN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


SINGLETARY  v.   SINOLETART. 
(Supreme  Court  of  Georgia.    March  27,  1908.) 

Divorce— Tei£pobaby  Axiicont. 

On  application  for  temporaiy  alimony,  the 
judge  mav  inquire  into  the  cause  and  circoiD' 
stances  oi  the  separation,  and  in  the  exercise  of 
a  sound  discretion  may  refuse  alimony.  Civ. 
Code  1895,  §  2460.  There  was  no  abuse  of  dis- 
cretion in  refusing  alimony  to  the  wife  under  the 
facts  of  this  case. 

{Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  17,  Divorce,  §§  605-613.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  Anna  Singletary  against  J.  H. 
Singletary.  Application  for  temporary  ali- 
mony denied,  and  plaintiff  brings  error.  Af- 
firmed. 

Bason  &  Bull,  for  plaintiff  in  error.  Mc- 
Donald &  Quincey,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(HO  Oa.  4S0) 
OGLES  V.  NASHVILLE,  C.  &  ST.  L.  RY.  CO. 

(Supreme  Court  of  Georgia.     March  27,  1908.) 

Contracts— Right  of  Action— Pbivity. 

A.  paid  his  own  money  to  a  railroad  agent, 
for  which  the  agent  agreed  to  issue  a  railroad 
ticket  and  cause  it  to  be  delivered  at  a  distani 
place  to  B.,  the  married  daughter  of  A.,  to  be 
used  by  B.  in  traveling  over  the  road  of  the 
agent's  principal  in  comiDz  to  the  home  of  A. 
The  agent  failed  to  issue  the  ticket,  or  to  cause 
a  ticket  to  be  issued  and  delivered,  to  B.  Be- 
cause of  a  failure  to  receive  the  ticket,  B.  was 
delayed  in  making  the  trip,  and  suffered  injury. 
Suit  was  instituted  against  the  railroad  compa- 
ny by  B.  for  damages  alleged  to  have  resulted 
from  a  breach  of  contract.  Held,  that  there 
was  no  privity  of  contract  between  B.  and  the 
railroad  company,  and  that  the  petition  was 
open  to  general  aemurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol,  11,  Contracts,  §§  790-810.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  Lilly  Ogles  against  the  Nash- 
ville, Chattanooga  &  St  Louis  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Sharp  &  Sharp  and  W.  M.  Henry,  for 
plaintiff  in  error.  Dean  &  Dean,  for  defend- 
ant in  error. 

ATKINSON,  J.  This  is  a  suit  for  dam- 
ages. In  her  petition  the  plaintiff  alleged 
that  the  defendant  was  a  railroad  company, 
with  an  agent  in  Rome,  Ga.;  that  defend- 
ant's line  of  road  connected  at  Marietta  with 
the  road  of  the  Louisville  &  Nashville  Rail- 
road Company,  wh^ch  operated  a  line  of  rail- 
road through  Canton,  Ga. ;  that  the  two  com- 
panies were  connecting  carriers,  and  had 
traffic  arrangements  with  each  other,  by 
which  each  company  was  authorized  to  sell 
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tickets  and  transportation  over  the  entire 
lin^  between  Rome  and  Canton ;  that  on  Au- 
gust 7,  1906,  petitioner's  husband  was  In 
Rome,  Ga.,  where  he  had  gone  to  live,  and 
where  she  intended  to  go  and  Join  him ;  that 
petitioner  was  boarding  at  the  time  in  Can- 
ton, Ga.,  and  had  no  money  with  which  to 
pay  her  board,  or  to  pay  her  railroad  fare 
from  Canton  to  Rome;  that  she  was  unwell, 
and  unable  to  work  and  take  care  of  her- . 
self,  and  for  that  reason  it  was  necessary 
that  she  go  to  her  husband,  at  the  home  of 
her  father,  in  Rome,  Ga.;  ''that  on  said 
date  petitioner's  father  went  to  the  defend- 
ant In  Rome,  and  stated  to  this  defendant 
there  that  he  wished  to  buy  a  ticket  for  his 
daughter,  your  petitioner,  from  Canton,  Ga., 
where  she  then  was,  to  Rome,  Ga. ;  that  then 
and  there  the  defendant  agreed  to  sell  and 
furnish  such  ticket  for  petitioner's  trans- 
portation from  Canton  to  Marietta,  Ga.,  by 
way  of  said  lloe  of  Louisville  &  Nashville 
Railroad  Company,  and  from  ^arietta  to 
Rome  over  said  line  of  defendant,  and  said 
Martin  [petitioner's  father]  then  and  there 
paid  to  the  defendant  $2.42  in  full  payment 
for  such  ticket  and  transportation  for  pe- 
titioner, and  for  her  use  and  benefit,  and  the 
defendant  accepted  such  payment,  and  then 
and  there  agreed  with  said  Martin,  and  un- 
dertook, in  consideration  of  such  payment, 
to  at  once,  or  within  three  hours,  transmit 
to  Canton,  through  the  agent  of  the  said 
LouisviUe  &  Nashville  Railroad  Company  at 
that  point,  such  ticket  for  petitioner,  or  to 
secure  for  her  such  transportation  from  Can- 
ton to  Rome;  that  the  defendant,  when  It 
accepted  such  payment  and  undertook  to  fur- 
nish said  transportation,  well  knew  where 
petitioner  was,  as  well  as  for  whose  benefit 
said  agreement  was  so  made  and  money  was 
so  paid,  and  to  whom  such  transportation 
was  to  be  so  furnished,  and  thereupon  it 
owed  the  petitioner  the  duty  to  diligently  do 
as  it  so  agreed  and  undertook  to  do  for  her 
benefit,  and  to  promptly  and  diligently  trans- 
port her  from  Canton  to  Rome;"  that  the 
defendant  failed  to  transmit  the  ticket,  and 
on  account  of  such  failure  the  plaintiff,  while 
in  a  delicate  condition,  was  obliged  to  re- 
main iQ  Canton,  and  on  account  thereof  suf- 
fered injury,  more  at  length  described  in  the 
]3etition.  The  defendant  demurred  to  the  pe- 
tition, among  other  grounds  upon  that  of  the 
failure  to  set  forth  a  cause  of  action.  Upon 
the  hearing  the  demurrer  was  sustained,  and 
the  petition  dismissed,  and  the  plaintiff  ex- 
cepted, asslgnhig  error  upon  the  judgment 

Under  the  allegations  of  the  petition  (which 
must  be  construed  most  strongly  against  the 
pleader),  Martin,  the  father  of  the  plaintiff, 
entered  into  a  contract  with  the  agent  of  the 
defendant  in  Rome  by  which  the  agent  un- 
dertook to  Issue  a  ticket  for  transportation, 
and  to  cause  the  same,  through  the  railroad 
agent  at  Canton,  to  be  delivered  to  the  plain- 
tiff, whose  whereabouts  in  Canton  the  de- 
fAndant'B  agent  at  Rome  knew.     Thus  far 


there  were  but  two  parties  to  this  agreement, 
the  plaintiff's  fatjtier  and  the  defendant.  It 
is  not  alleged  that  the  plaintiff's  father  was 
acting  as  the  agent  of  the  plaintiff  in  mak- 
ing this  contract  If  it  had  been  intended  to 
make  such  an  allegation,  such  Intention  should 
have  been  expressed,  and  not  left  to  infer- 
ence. In  this  respect  the  case  is  different 
from  Seifert  v.  Western  Union  Tel.  Co.,  129 
Ga.  181,  58  8.  E.  699.  It  is  alleged  that 
there  was  a  breach  of  this  contract  by  fail- 
ure to  issue  the  ticket  and  by  failure  to  fur- 
nish the  plaintiff  with  transportation.  The 
effect  of  such  allegations  was  to  allege  a 
breach  of  the  contract  between  the  plaintiff's 
father  and  the  defendant  Clearly  any  right 
of  action  thereunder  for  Injury  arising  from 
breach  of  this  contract  was  in  the  plaintiffs 
father,  who  made  It.  Had  the  contract  been 
so  far  executed  by  the  defendant  as  to  issue 
a  ticket  and  deliver  it  to  the  plaintiff,  the 
plaintiff,  by  virtue  of  holding  the  ticket,  might 
have  been  Introduced  as  a  party,  and  for  a 
breach  of  duty  thereafter  occurring  might 
recover,  under  the  ruling  In  Georgia,  C.  & 
N.  Ry.  Co.  V.  Brown,  120  Ga.  380,  47  S.  B. 
492,  and  Aiken  v.  Southern  Ry.  Co.,  118  Ga. 
118,  44  S.  B.  828,  62  L.  R.  A.  666,  98  Am.  St 
Rep.  107.  But,  under  the  allegations,  the 
breach  occurred  before  the  establishment  of 
any  relation  between  the  plaintiff  and  the 
railroad  company,  and  consequently  the  pe- 
tition was  open  to  demurrer. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(130  Ga.  391) 

NORTON  V.  GRAHAM  et  al. 

(Supreme  Court  of  Georgia.    March  26,  1908.) 

Injunction  —  Actions  —  Equity— Jurisdic- 
tion—Adequacy  OP  Legal  Remedy. 

Where  the  defendant  in  a  suit  in  a  city 
court  on  a  note  for  the  purchase  money  of  land 
files  a  plea  alleging  ttiat  the  land  is  owned  by 
and  is  m  the  possession  of  a  third  person,  and 
that  the  plaintiff  (the  payee  of  the  note)  refuses 
and  is  unable  to  make  title  to  the  land  to  the 
defendant,  and  that  the  note  was  given  and  pay- 
ments on  such  purchase  money  were  made  to 
the  plaintiff  on  the  faith  of  his  representation 
that  he  owned  the  land  and  would  make  a  good 
title  thereto  to  the  defendant,  which  representa- 
tions were  false  and  fraudulent,  held: 

(a)  The  city  court  had  jurisdiction  to  enter- 
tam  such  defense  and  permit  such  recovery. 

(b)  The  suit  was  not  such  a  suit  "respecting 
titles  to  land"  as  would  deprive  the  city  court 
of  jurisdiction  to  try  the  case;  the  title  to  the 
land  being  only  incidentally  or  collaterally  in- 
volved. 

(c)  A  final  judgment  in  favor  of  the  defendant 
in  the  city  court  would  as  effectually  relieve  him 
of  the  obligation  to  pay  the  note  as  would  a 
decree  of  a  court  of  equity  canceling  the  note; 
and  a  prayer  in  such  plea  that  the  note  be  can« 
celed  did  not  make  it  proper  for  a  court  of  equi- 
ty to  enjoin  such  suit  and  take  jurisdiction 
thereof  in  order  to  determine  the  issues  made 
therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  27,  Injunction,  §§  28-49.] 

(Syllabus  by  the  CourL) 
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Error  from  Superior  Court,  Carroll  Coun- 
ty;  R.  W.  Freeman,  Judge. 

Action  by  John  C.  Norton  against  Benjamin 
Graham  and  others.  Judgment  for  defend- 
ants,  and  plalntifT  brings  error.     Affirmed. 

John  C.  Norton  applied  to  the  superior 
court  of  Carroll  county  to  enjoin  Benjamin 
Graham  and  others  from  prosecuting  a  suit 
in  the  city  court  of  Carrollton.  The  suit  thus 
sought  to  be  enjoined  was  instituted  by  Gra- 
ham against  Norton  on  a  promissory  note 
given  for  the  purchase  of  a  certain  tract  of 
land.  The  defendant  filed  a  plea  thereto, 
alleging  that  the  plalntifT  was  insolvent,  that 
he  did  not  own  and  could  not  make  title  to 
the  land  for  which  the  note  was  given,  and 
that  the  land  was  in  the  possession  of  another 
person,  who  was  the  true  owner.  He  also 
alleged  that  he  had  paid  the  plaintlft  $150 
on  the  purchase  price,  $100  of  which  had 
been  paid  to  the  agent  of  the  plaintiff,  to  be 
credited  on  the  note;  that  he  was  induced 
to  give  the  note  sued  on  and  make  the  pay- 
ments stated  by  the  fraudulent  representa- 
tions of  the  plaintiff  that  he  was  the  owner 
of  the  land  and  would  make  him  a  good  title 
thereto ;  and  he  prayed  that  the  note  be  can- 
celed and  that  he  have  judgment  for  the  $150 
paid  to  the  plaintiff,  with  interest  thereon. 
While  this  suit  was  pending,  the  defendant 
therein  brought  the  equitable  petition  above 
referred  to,  to  which  he  attached  a  copy  of 
the  pleadings  in  the  city  court,  and  made  an 
allegation  that  the  plaintiff  was  a  nonresident 
of  this  state.  He  averred  in  his  petition  that 
the  city  court  of  Carrollton  had  no  jurisdic- 
tion to  entertain  the  defense  which  he  made 
to  the  suit  in  that  court,  and  prayed  that 
Graham  and  his  attorneys  be  enjoined  from 
further  prosecuting  the  suit  therein,  and 
that  the  same  be  transferred  to  the  superior 
court,  and  that  he  be  permitted  to  file  his 
defense  in  the  superior  court.  The  defend- 
ants in  this  equitable  proceeding  admitted 
the  insolvency  of  Graham  and  that  he  was 
a  nonresident,  but  denied  the  other  material 
allegations  of  the  petition,  including  the  con- 
tention that  the  city  court  was  without  ju- 
risdiction to  give  the  plaintiff  the  relief  asked 
for.  On  the  hearing  the  court  below  denied 
the  injunction,  and  the  case  is  before  this 
court  on  exceptions  to  the  order  denying  the 
same. 

Beall  &  Adamson,  for  plaintiff  in  error. 
Brown  &  Roop,  for  defendants  in  error. 

HOLiDEN,  J.  (after  stating  the  facts  as 
above).  The  allegations  contained  in  the  plea 
of  the  defendant  to  the  suit  in  the  city  court 
set  up  a  good  defense,  of  which  the  city  court 
had  jurisdiction.  In  this  plea  he  avers  that 
the  land  for  the  purchase  money  of  which  the 
note  was  given  is  owned  by  and  is  in  the 
possession  of  a  third  person,  that  the  plaintiff 
refuses  and  is  unable  to  make  him  a  good 
title  to  the  land,  and  that  the  note  was  ex- 
ecuted and  the  payment  of  $150  made  to  the 


plaintiff  through  a  mistake  of  fact,  induced 
by  the  false  and  fraudulent  representations 
of  the  plaintiff  that  he  owned  the  land  and 
would  make  good  title  thereto  to  the  defend- 
ant. The  defendant  in  that  suit  was  not  only 
entitled  to  defeat  a  recovery  on  the  note,  but 
was  entitled  to  a  verdict  against  the  plaintiff 
for  the  $150,  with  Interest  therecm,  provided 
he  sustained  the  allegations  of  his  plea. 
This  was  what  the  defendant  sought  to  ac- 
complish by  his  plea,  and  he  needed  no  aid 
of  a  court  of  equity  to  obtain  such  relief,  as 
the  city  court  had  jurisdiction  to  entertain 
a  plea  of  this  nature.  The  law  says  "fraud 
voids  all  contracts."  If  the  note  for  the  pur- 
chase money  of  the  land  was  obtained  from 
the  defendant,  through  the  fraud  of  the  plain- 
tiff, and  he  is  unable  to  make  to  the  defend- 
ant good  titles  to  the  land,  its  collection  could 
be  defeated  in  the  city  court.  If  the  defendant 
had  made  payments  to  the  plaintiff  on  the 
purchase  price,  which  were  obtained  by  the 
plaintiff  from  the  defendant  on  the  same  con- 
tract, and  by  reason  of  the  same  fraud  on 
the  part  of  the  plaintiff  which  resulted  in 
the  giving  of  the  note,  the  defendant  could, 
by  way  of  recoupment,  have  a  verdict  against 
the  plaintiff  for  such  damages  as  he  has  sus- 
tained by  reason  of  such  payments,  with 
Interest  thereon,  in  the  city  court.  McC^all 
V.  Wilkes,  121  Ga.  722,  49  S.  B.  722;  Ar- 
nold V.  Carter,  125  Ga.  319,  54  S.  E.  177. 
Civ.  Code  1895,  S  3758,  Wvldes;  **Recoup- 
ment  lies  for  overpayments  by  defendant,  or 
payments  by  fraud,  accident  or  mistake.*' 
Section  3756  says  that  a  defendant  has  a 
right,  by  way  of  recoupment,  to  have  a  de- 
duction from  the  plaintiff's  damages,  if  the 
plaintiff  has  not  complied  with  the  cross- 
obligations  or  independent  covenants  arising 
under  the  same  contract.  And  section  3759 
is  as  follows:  "Recoupment  may  be  pleaded 
in  all  actions  ex  contractu,  where  from  any 
reason  the  plaintiff  under  the  same  contract 
is  in  good  conscience  liable  to  the  defendant. 
And  in  all  cases  where,  under  the  laws  of 
this  state,  recoupment  may  be  pleaded,  if  the 
damages  of  the  defendant  shall  exceed,  in 
amount,  those  of  the  plaintiff,  the  defendant 
shall  in  such  cases  recover  of  the  plaintiff 
the  amount  of  the  excess."  According  to  the 
allegations  of  the  defendant's  plea,  the  pay- 
ments made  by  him  to  the  plaintiff  on  the 
purchase  money  resulted  from  the  same  trans- 
action and  the  same  fraud  which  gave  origin 
to  the  note  sued  on;  and  under  the  sections 
of  the  Code  above  quoted  the  city  court  had 
jurisdictiop  to  entertain  this  defense  and 
give  the  defendant  a  verdict,  should  he  prove 
the  allegations  of  his  plea,  regardless  of  the 
place  of  residence  of  the  plaintiff,  or  his  sol- 
vency or  insolvency;  and  the  adequate  rem- 
edy which  that  forum  affords  the  defendant 
renders  It  unnecessary  that  a  court  of  equity, 
acting  in  his  behalf,  should  interfere  with 
the  suit  pending  therein. 

This  is  not  such  a  suit  "respecting  titles 
to  land"  as  would  deprive  the  city  court  of 
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Jurisdiction  to  entertain  it,  and  to  render  a 
verdict  and  Judgment  in  favor  of  the  defend- 
ant, should  he  be  entitled  thereto.  The  title 
to  the  land  was  only  incidentally  or  collater- 
ally involved.  Black  v.  Fritz,  98  Ga.  82,  25 
&  m  188;  Osmond  v.  Flournoy,  34  Oa.  509; 
Hix  V.  Riser,  103  Ga.  738,  30  S.  E.  583. 

The  plaintiff  in  error,  in  his  plea  as  defend- 
ant to  the  suit  in  the  city  court,  prayed  for 
a  cancellation  of  the  note  sued  on,  and  com- 
plains that  the  city  court  has  no  jurisdiction 
to  cancel  the  note,  and  that  it  was  therefore 
proper  that  the  city  court  be  enjoined,  in 
order  that  this  issue  may  be  decided  in  a 
court  of  equity  having  jurisdiction  of  the 
cancellation  of  instruments.  A  final  judgment 
in  favor  of  the  defendant,  in  the  suit  which 
is  based  on  this  note,  would  free  the  defend- 
ant from  any  danger  of  ever  having  to  pay 
it,  and  would  be  as  efTectual  to  rid  him  of  the 
obligation  of  the  note  as  would  a  decree  can- 
celing the  same,  and  he  has  no  need  of  a  court 
of  equity  for  this  purpose.  House  v.  Oliver, 
123  Ga.  784^  61  S.  B.  722. 

The  plaintiff  in  error  having  shown  no  ne- 
^sessity  for  enjoining  the  prosecution  of  the 
suit  pending  in  the  city  court,  the  judgment 
refusing  an  injunction  is  affirmed.  All  the 
Justices  concur. 


(130  Ga.  877) 

BINNS  V.  FICKIiBN. 

(Supreme  Court  of  Georgia.     March  26.  1908.) 

Statutes  —  General  and  SPECiAii  Laws  — 

Constitutional  Law. 

That  portion  of  the  act  of  1905  (Laws 
1905,  p.  411,  §  40),  establishing  the  city  court 
of  Washington  in  the  county  of  Willtes,  which 
provided  that  for  all  convicts  from  said  court 
taken  charge  of  by  the  county  authorities  and 
by  them  put  to  worlc  on  the  public  works  the 
county  authorities  should  pay  into  the  county 
treasury  such  sum  for  the  hire  of  said  convicts 
as  the  judge  of  the  city  court  and  the  county  au- 
thorities might  agree  upon,  and  which  should 
be  reasonable  and  just,  that,  upon  failure  to 
agree,  the  sum  fixed  by  the  judge  should  be  paid, 
that  the  county  authorities  might  decline  to  re- 
ceive them  at  the  sum  so  fixed,  and,  in  that 
event,  the  judge  of  the  city  court  should  dispose 
of  them  as  is  or  may  be  provided  by  law,  and 
that  the  treasurer  should  pay  the  hire  of  said 
convicts  to  the  proper  officers  of  the  city  court, 
upon  the  order  of  the  judge  thereof,  is  in  viola- 
tion of  that  provision  of  the  Constitution  of  the 
state  which  declares  that  "laws  of  a  general 
nature  shall  have  uniform  operation  throughout 
the  state,  and  no  special  law  shall  be  enacted  in 
any  case  for  which  provision  has  been  made  by 
an  existing  general  law." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  103.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;   Joseph  N.  Worley,  Judge. 

Application  of  E.  G.  Binns,  clerk  of  the 
city  court,  for  use  of  himself  and  others, 
praying  for  mandamus  against  B.  Ficklen, 
treasurer.  Judgment  for  defendant,  and  re- 
lator brings  error.    Affirmed. 

R,  C.  Norman,  for  plain tifT  in  error.  Wm« 
Wynnes  for  defendant  in  error. 


LUMPKIN,  J.  Binns,  as  clerk  of  the  city 
court  of  Washington,  for  the  use  of  himself, 
and  for  Norman,  solicitor,  and  Bobo,  sher- 
iff, brought  his  petition  praying  for  a  manda- 
mus against  F'icklen,  the  county  treasurer 
of  Wilkes  county,  to  compel  the  latter  to  pay 
an  order  which  had  been  drawn  on  him  by 
the  judge  of  the  city  court  of  Washington 
for  the  payment  of  certain  convict  hire  al- 
leged to  be  duer  by  the  county  on  account  of 
the  labor  of  a  misdemeanor  convict  sentenced 
to  the  county  chain  gang  by  the  judge  of  the 
city  court  of  Washington,  and  which  it  was 
claimed  should  be  paid  for  the  use  of  the  of- 
ficers of  court  The  defendant  set  up  that 
the  provision  of  the  act  of  1905,  establishing 
the  city  court  of  Washington,  under  which 
the  order  was  drawn,  was  unconstitutional. 
The  presiding  judge  to  whom  the  case  was 
submitted  without  the  intervention  of  a  jury 
sustained  the  defense  and  refused  to  make 
the  mandamus  absolute.  The  petitioner  ex- 
cepted. Under  section  40  of  the  act  of  1905 
(Acts  1905,  p.  411).  the  judge  of  the  city 
court  of  Washington  made  an  agreement  with 
D.  S.  Standard,  as  county  commissioner,  on 
October  26,  1906,  that  for  "one  year  from 
date  the  prices  to  be  paid  by  the  county  of 
Wilkes  for  able-bodied  convicts  sentenced  to 
the  county  chain  gang  from  the  said  city 
.court  of  Washington  shall  be  ten  dollars  per 
month."  On  the  trial  of  the  case  it  was  ad- 
mitted that  the  county  of  Wilkes  had  an  es- 
tablished chain  gang,  and  its  business  and  af- 
fairs were  conducted  by  a  legally  elected 
commissioner  of  roads  and  revenues,  and  that 
this  was  true  when  the  agreement  was  made. 
A  person  found  guilty  of  two  offenses  was 
sentenced  to  serve  12  months  under  each 
conviction  in  the  county  chain  gang.  The 
clerk,  for  the  use  of  the  officers  of  court, 
made  out  an  account  claiming  the  aggre- 
gate of  $240  as  hire  due  from  the  county.  The 
presiding  judge  approved  the  account  and 
ordered  it  paid,  and  a  refusal  by  the  county 
treasurer  to  pay  it  caused  the  present  pro- 
ceeding to  be  brought. 

The  controlling  question  is  whether  that 
part  of  section  40  of  the  act  of  August  9, 
1905,  under  which  the  contract  was  made  by 
the  presiding  judge  of  the  city  court  of  Wash- 
ington with  the  county  commissioner,  and 
under  which  he  ordered  the  county  treas- 
urer to  pay  the  agreed  amount  of  hire  for 
the  use  of  the  officers  of  court,  is  unconstitu- 
tional on  the  ground  that  it  is  a  special  pro- 
vision for  the  payment  by  the  county  of  hire 
for  misdemeanor  convicts  sentenced  to  its 
chain  gang,  when  there  already  exists  a  gen- 
eral law  authorizing  county  authorities  to 
work  such  convicts  without  payment  of  hire. 
By  the  act  of  1874  (Acts  1874,  p.  24)  and 
later  acts  provision  was  made  in  regard  to 
working  misdemeanor  convicts  sentenced  to 
labor  in  the  chain  gang.  These  provisions 
were  codified  in  1895  In  section  1137  and  the 
following  sections  of  the  Penal  Code  of  1895. 
That  section  reads  as  follows:    "When  mis* 
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demeanor  convictB  are  sentenced  to  work  in 
a  chain  gaifg  on  the  public  works  or  roads, 
or  are  confined  in  Jail  for  non-payment  of 
fines,  the  ordinary,  county  Judge,  or  board 
of  commissioners,  of  the  county  where  the 
conyictions  were  had,  or  where  the  convicts 
are  confined,  may  place  them,  in  the  county 
or  elsewhere,  to  work  upon  the  public  works 
of  the  county,  in  chain  gangs  or  otherwise.*' 
This  is  the  general  law.  There  is  nothing  In 
it  authorizing  or  requiring  a  charge  to  be 
made  against  a  county  for  the  labor  of  mis- 
demeanor convicts  sentenced  by  the  courts 
in  such  county  to  work  in  its  chain  gang. 
In  Pulaski  County  v.  De  Lacy,  114  Ga.  683, 
40  8.  E.  741,  it  was  held  that  "a  county  is  not 
liable  to  the  ofilcers  of  court  who  rendered 
services  in  the  trial  and  conviction  of  per- 
sons charged  with  a  misdemeanor  for  the 
value  of  the  labor  of  such  convicts  while 
worked  and  confined  on  a  chain  gapg  es- 
tablished by  the  county  in  which*  such  per- 
sons are  convicted."  In  that  case  the  con- 
victions took  place  in  the  superior  court,  but, 
with  reference  to  the  right  of  a  county  to 
work  its.  misdemeanor  convicts  without  pay- 
ing hire  for  them  to  the  officers  of  court, 
there  is  no  difference  in  principle  whether 
the  conviction  took  place  in  a  superior  court 
or  other  court  having  Jurisdiction  to  sen- 
tence persons  to  the  county  chain  gang.  These . 
chain  gangs  are  a  part  of  the  general  penal 
system  of  the  state.  As  such,  under  the  act 
of  1897,  and  acts  amendatory  thereof,  the 
prison  commission  has  supervision  over  coun- 
ty chain  gangs.  Acts  1897,  p.  72,  §  6;  Acts 
1903,  p.  67,  §  2.  Such  being  the  general  law 
In  regard  to  the  control  and  management  of 
misdemeanor  convicts,  is  the  provision  made 
by  the  act  creating  the  city  court  of  Wash- 
ington in  confiict  therewith?  The  Consti- 
tution declares  that  "laws  of  a  general  na- 
ture shall  have  uniform  operation  through- 
out the  state,  and  no  special  law  shall  be  en- 
acted in  any  case  for  which  provision  has 
been  made  by  an  existing  general  law." 
Const  Art  1,  §  4,  par.  1  (Civ.  Code  1895,  ft 
6732).  In  1905  the  city  court  of  Washing- 
ton, as  it  formerly  existed,  was  abolished, 
and  there  was  established  a  new  **city  court 
of  Washington,  in  and  for  the  county  of 
Wilkes,"  having  civil  and  criminal  Jurisdic- 
tion over  the  whole  county.  It  was  provid- 
ed that  all  indictments  for  misdemeanors 
within  the  jurisdiction  of  that  court  should 
be  transmitted  to  it  from  the  superior  court 
by  order  of  the  presiding  Judge;  and  prose- 
cutions for  misdemeanor  were  authorized  by 
accusations  in  the  city  court.  Thus  the  new 
court  as  to  its  criminal  Jurisdiction,  became 
practically  the  court  for  the  trial  of  misde- 
meanors in  Wilkes  county.  Section  40  of  the 
act  establishing  the  court  contained  the  fol- 
lowing provisions  material  to  the  present  in- 
quiry: "For  all  convicts  from  said  city  court 
taken  charge  of  by  the  county  authorities 
and  by  them  put  to  work  on  the  public  works 
of  said  county,  the  said  county  authorities 


shall  pay  into  the  county  treasury  of  said 
county  such  sum  for  hire  of  each  of  said 
convicts  as  the  Judge  of  said  city  court  of 
Washington  and  said  county  authorities  may 
agree  upon,  and  that  is  reasonable  and  Just 
and  upon  their  failure  to  agree,  the  sum  fix- 
ed by  said  Judge  shall  be  the  sum  paid: 
provided  however,  the  county  authorities  may 
decline  them  at  the  sum  so  fixed  by  said 
Judge,  in  which  event,  and  in  the  event  the 
county  authorities  for  any  other  reason  shall 
cease  to  work  said  convicts,  then  the  Judge 
of  said  city  court  shall  dispose  of  them  as  is 
or  may  be  provided  by  law.  The  treasurer 
of  said  county  shall  pay  the  hire  of  said 
convicts  to  the  proper  officers  of  said  city 
court  upon  the  order  of  the  Judge  of  said 
court." 

It  needs  but  a  casual  inspection  of  the 
portion  of  the  act  quoted  to  show  that  it  is 
not  only  a  Qpecial  provision  in  regard  to  the 
disposition  of  misdemeanor  convicts  in  Wilkes 
county,  but  also  that  it  is  in  direct  conflict 
with  the  general  law.  Under  the  general  law. 
county  authorities  do  not  have  to  pay  for 
misdemeanor  convicts  sentenced  to  the  county 
chain  gang.  Under  this  law  they  are  required 
to  do  so.  Under  the  one  misdemeanor  £Gn- 
victs  sentenced  to  the  county  chain  gang  are 
received  and  controlled  by  the  ordinary,  coun- 
ty Judge,  or  board  of  commissioners.  Under 
the  other  the  county  authorities  cannot  re- 
ceive or  control  such  convicts,  except  upon 
the  payment  of  such  hire  as  they  may  agree 
upon  with  the  Judge  of  the  city  court,  or  as 
he  may  fix.  If  they  are  unwilling  to  pay  the 
amount  so  fixed,  the  Judge  of  the  city  court 
.  shall  dispose  of  such  convicts  "as  is  or  may  be 
provided  by  law."  This,  of  course,  does  not 
mean  by  delivering  them  to  the  county  author- 
ities without  payment  of  hire,  for  the  very 
purpose  of  the  act  was  to  require  such  pay- 
ment. It  probably  means  that  the  judge  of 
the  city  court,  in  such  contingency,  may  hire 
the  convicts  elsewhere. 

It  was  urged  that  article  6,  §  9,  par.  1. 
Const  (Civ.  Code,  1895,  §  5859),  declares 
that  "the  Jurisdiction,  powers,  proceedings 
and  practice  of  all  courts  or  officers  invested 
with  Judicial  powers  (except  city  courts),  of 
the  same  grade  or  class,  so  far  as  regulated 
by  law,  and  the  force  and  effect  of  the  process. 
Judgment  and  decree  by  such  courts,  sever- 
ally, shall  be  uniform,"  and  that  this  excej^ 
tlon  of  city  courts  also  extends  to  the  method 
of  control  of  misdemeanor  convicts  s^itenced 
therein,  and  authorizes  the  provision  of  the 
act  of  1905  in  regard  to  the  city  court  of 
Washington.  We  camiot  assent  to  this  con- 
tention. If  this  exception  of  city  courts  from 
the  general  law  of  uniformity  as  to  Jurisdic- 
tion, powers,  proceedings,  and  practice  in 
courts  of  the  same  grade  or  class  were  held 
to  authorize  special  acts  providing  for  the 
disposition  and  management  of  misdemeanor 
convicts  sentenced  in  city  courts,  in  a  manner 
entirely  different  from  that  provided  by  the 
general  law,  why  might  it  not  as  well  be  said 
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that,  by  iH>ecial  enactment,  persons  convicted  of 
misdemeanors  in  the  city  court  of  Washington 
might  be  removed  entirely  from  the  supervision 
and  control  of  the  prison  commission?  The 
existence  of  local  or  special  laws  prior  to  the 
Ck>nstitution  of  1877,  although  general  laws  on 
the  subject  might  also  have  existed,  throws  no 
light  on  the  question  here  discussed.  Neither 
does  the  fact  that  the  Constitution  did  not  re- 
peal pre-existing  valid  local  and  private  acts 
not  inconsistent  with  it  Const,  art  12,  §  1, 
par.  4;  Civ.  Code  1805,  §  5985.  The  briefti  of 
counBel  for  the  plaintifT  in  error  contain  some 
references  to  the  method  of  payment  of  insol- 
vent costs,  and  also  to  some  city  courts  said 
to  have  limited  jurisdiction.  Neither  of  these 
matters  are  now  before  us,  and  we  decide  noth- 
ing in  regard  to  them.  Nor  do  we  discuss  any 
provisions  of  law  as  to  workitig  Inisdemeanor 
convicts  within  a  municipality.  The  question 
before  us  is  as  to  the  validity  of  that  portion 
of  the  act'Of  1905  which  sought  to  require  the 
county  authorities  of  Wilkes  county  to  pay 
hire  for  misdemeanor  convicts  sentenced  to 
the  county  chain  gang,  in  order  to  be  allowed 
to  control  and  work  them.  We  hold  that  such 
provision  was  unconstitutional;  that  the  a* 
greement  by  the  county  commissioner  to  pay 
6uch  hire  was  invalid;  and  therefore  the 
mandamus  absolute  was  properly  doiied. 
Sapp  V.  De  Lacy,  127  Ga.  650,  56  S.  B.  764; 
Houston  County  v.  Killen,  76  Ga.  826. 
Judgment  affirmed.    All  the  Justices  concur. 

(130  G«i.  460) 

HESTER  et  al.  v.  EXLEY  &  KELLER. 
(Supreme  Court  of  Georgia.     March  2S,  1907.) 

1.  iHJUNonoN— Affidavits  fobt— Service. 

Where  at  the  time  set  for  the  interlocutory 
hearing  of  a  petition  for  injunction  the  case  was 
continued  until  a  later  date,  and  the  judge  noti- 
fied the  parties  that  he  would  then  strictly  en- 
force a  rule  requiring  all  affidavits  intended  to 
be  used  as  evidence  to  be  served  upon  the  oppo- 
site party  24  hours  before  the  hearing,  there 
was,  when  the  case  came  on  under  the  order  of 
postponement,  no  error  in  refusing  to  allow  affi- 
davits to  be  introduced  which  had  not  been  thus 
served.  See,  in  this  connection,  Huff  v.  Mark- 
ham,  70  Ga.  284;  Boyce  v.  Burchard,  21  Ga. 
74;  Sylvania  Water  Co.  v.  Overstreet,  124  Ga. 
235,  52  S.  E.  164. 

2.  Same. 

Nor,  under  such  circumstances,  was  there 
any  error  in  refusing  to  permit  the  persons  who 
haa  made  the  rejected  affidavits  to  testify  orally 
to  the  matters  contained  therein. 

3.  Same— Heaeing — Continuance. 

Nor  did  the  judge  err  in  refusing  to  again 
postpone  the  hearing,  in  order  that  the  party 
who  had  offered  the  rejected  affidavits  might 
have  another  opportunity  to  serve  the  same  up- 
on the  opposite  party  m  compliance  with  the 
rule  which  had  been  announced  by  the  judge, 
when  no-  reason  whatever  was  shown  why  such 
rule  had  not  been  previously  complied  witlL 

4.  Same— Dissolving — Discretion  of  Coubt. 

Under  the  evidence  submitted,  there  was  no 
abuse  of  discretion  in  dissolving  the  temporary 
restraining  order  and  in  refusing  the  injunction. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 


Action  l>etween  M.  E.  Hester  and  others 
and  Ezley  &  Keller.  From  the  judgment, 
Hester  and  others  bring  error.    Affirmed. 

D.  H.  Clark,  for  plaintiffs  in  error.  W.  G. 
Oharltom,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed,  all  the 
Justices  concur. 

(130  Ga.  4<iU) 
REYNOLDS  v.  REYNOLDS. 
(Supreme  Court  of  Georgia.     March  28,  1908.) 

1.  Writ  of  Erbob  —  Absionment  of  ERbob  — 
Sufficiency. 

Even  if  a  meritorious  assignment  of  error 
can  be  predicated  upon  a  refusal  of  a  judge  to 
allow  oral  evidence  to  be  introduced  upon  a 
hearing  for  temporary  alimony  (see  Rogers  v. 
Rogers,  103  Ga.  768.  80  S.  E.  659)^  such  an 
assignment  is  not  well  taken  when  neither  the 
oral  evidence  nor  the  substance  thereof  is  set 
forth. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  8,  Appeal  and  Error,  «  3010-3012.] 

2.  DivoBCE— Tempobabt  Alimony. 

Expenses  of  litigation  being  part  of  the 
allowance  of  temporary  alimony"  (Civ.  CJode 
1895,  $  2457 ;  Stokes  v.  Stokes,  127  Ga.  160,  56 
S.  E.  303),  "the  judge  may  allow  as  counsel  fees 
such  sum  as  in  jiis  discretion  appears  proper  un- 
der all  the  facts  and  circumstances  of  the  case, 
although  there  is  no  evidence  before  him  fixmg 
any  amount  as  the  value  of  the  services  render- 
ed and  to  be  rendered  by  the  [wife's]  counsel." 
Sweat  V.  Sweat,  123  Ga.  810.  61  S.  B.  716. 

[Ed.  Note.— For  cases  in  point,  see  CJent.  Dig. 
vol.  17.  Divorce,  §§  642-654.] 

3.  Same. 

The  judgment  rendered  was  sufficiently  sup- 
ported by  the  evidence. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty;   Geo.  T.  Cann,  Judge. 

Action  between  J.  H.  Reynolds  and  M.  Li. 
Reynolds.  From  the  judgment,  J.  H.  Rey- 
nolds brings  error.    Affirmed. 

Travis  &  Travis,  for  plaintiff  in  error.  Ed- 
gar J.  Oliver,  for  defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(130  Ga.  400) 
WILLIAMS  V.  STATE. 

(Supreme  Court  of  Georgia.     March  27,  1908.) 

Homicide  —  Instbuctions  —  Cooling  Time- 
Evidence'. 

Even  if  the  request  to  -charge  embodied  a 
legal  principle,  it  was  not  applicable  to  the  facts. 
The  instructions  excepted  to  were  pertinent, 
and  were  not  calculated  to  mislead  the  jury. 
The  jury  are  the  sole  judges  as  to  '^cooling 
time."  The  verdict  was  strongly  supported  by 
the  evidence,  and  the  court  did  not  err  in  re- 
fusing a  new  trial. 

[Bid.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  26,  Homicide.  §§  565,  614-€17.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 
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Sonnle  Williams  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

Sonnle  Williams  was  convicted  of  murder 
for  tbe  killing  of  Almond  Ward,  atud,  his 
motion  for  a  tuew  trial  being  overruled,  he 
excepted.  Both  the  accused  and  the  deceas- 
ed were  negro  convicts,  confined  in  a  prison 
stoclsade  at  the  time  of  the  homicide.  Tiiey 
had  an  angry  altercation  a  day  or  two  prior 
to  the  homicide  over  the  talcing  by  the  accus- 
ed of  a  watermelon  belonging  to  the  deceas- 
ed without  paying  for  it  Only  two  of  the 
state's  witnesses  testified  that  they  saw  the 
beginning  of  the  fight.  One  of  them,  Mit 
Hammond,  testified:  "The  first  thing  I  saw 
was  Sonnle  Williams  walls  up  to  Almond 
Ward,  and  said  to  him:  This  makes  the  sec- 
ond time  that  you  have  crossed  my  path.' 
And  Almond  ♦  •  •  said:  'Sonnle,  you 
have  been  running  over  me  long  enough.  I  am 
not  scared  of  you.'  And  then  Sonnle  said:  'If 
nothing  will  do  you  but  death,  why* — ^he 
would  pay  him  off.  •  •  ♦  Almond  Ward 
told  him:  'Let's  go  away  from  here.'  And, 
when  he  said  that,  Sonnle  had  reached  his 
hand  down  tin  here  [indicating  on  the  right- 
hand  side  of  the  waistband  of  his  pants 
Inside],  and  Almond  had  his  knife  open  In  his 
hand,  but  I  did  not  see  Sonnle's  knife  at  the 
time;  and,  whetn  he  said  'Let's  go  away  from 
here,'  Sonnie  pulled  out  his  knife  from  down 
In  here,  and  they  both  started  to  cutting  about 
the  same  time."  The  other  of  these  witness- 
es, Willis  Greer,  testified:  "When  I  saw  It, 
I  was  sitting  down  about  four  feet  from 
them.  Sonnle  Williams  walked  up  to  Almond 
Ward's  box,  and  Sonnle  said  that  'this  is  the 
secomd  time  that  you  have  got  In  my  path, 
and,  if  you  get  in  my  path  again,  I  am  going 
to  knock  you  out.'  And  Almond  Ward  said, 
'You  have  run  over  me  long  enough;'  and 
he  had  his  knife  in  his  hatnd  this  way;  and, 
as  soon  as  he  said  that,  Sonnie  Williams  run 
his  hand  down  this  way,  and  Jerked  out  his 
knife  and  struck  him  the  first  time;  and; 
when  Sonnle  Williams  struck  him  the  second 
time,  he  (Almond)  broke  and  rtm."  Several 
other  witnesses  testified  that  they  saw  the 
fight  after  it  began,  and  all  who  saw  any  of 
it  testified  that,  after  Sonnie  had  cut  Almond, 
the  latter  ran,  pursued  by  Sonmie  with  open 
knife,  and  that,  In  dodgioig  around  a  post, 
Almond  ran  against  a  bench  and  fell,  when 
Sonnie  jumped  on  him,  and  cut  his  throat, 
nearly  severing  his  head  from  his  body.  Al- 
mond, while  running,  was  bleeding  freely  from 
the  cut  or  cuts  Inflicted  by  Sonnie.  The  dis- 
tance Almond  ran  before  falling  was  variously 
estimated  at  from  20  to  30  steps  to  50  yards. 
No  one  saw  any  weapon  in  Almond's  hand 
while  he  was  being  pursued  by  Sonmie.  Aft- 
er the  killing  a  knife  was  found  a  few  feet 
from  where  the  fight  began.  One  witness 
testified  that:  "When  Almond  Ward  fell  over 
the  bench,  he  fell  on  his  back,  and  Sonnie 
Williams  jumped  on  him  amd  put  his  knee  in 
his  breast,  and  put  his  left  hand  on  Almond's 


head,  and  shoved  it  back  and  cut  his  throat." 
And  another  testified  that  "while  Sonnie  was 
doing  the  cutting  he  was  on  top  of  him,  and 
he  said:  'This  makes  the  second  time  I  have 
dome  something  to  you,  but  I  am  going  to  cut 
your  neck  off  now' — and  he  went  to  talking 
and  went  to  cutting  again."  After  killing 
Almond,  Sonnle  washed  his  knife  and  hand> 
ed  It  to  Capt  Sims;  amd  when  asked  by 
Sims,  "How  come  him  to  do  this?"  Sonnie 
said  that  he  "wanted  to  kill  the  son  of  a 
bitch."  No  witness  was  called  for  the  ac- 
cused, but  he  made  the  following  statement: 
"Hie  first  thing  that  we  got  in  a  fuss  about 
was  a  watermelon  I  took  from  him  in  the 
mlllyard.  I  got  the  watermelon  all  right, 
and  told  him  that  I  would  pay  him  for  it 
We  had  a  little  scrummage  In  the  mlllyard. 
He  made  a  Break  at  me  cudgel,  and  grabbed 
up  the  scantlimg,  and  Mr.  Womack  stopped 
us.  He  went  one  way  and  I  went  another. 
That  was  on  Friday,  and  Saturday  I  wait 
to  work  and  come  back  Saturday  evening, 
and  washed  in  the  bathhouse,  and  he  start- 
ed at  me  again,  but  I  didn't  say  anything  to 
him.  During  Sunday  morning  he  called  to 
me  and  said  to  me,  *Come  here.'  I  went  to 
him,  and  he  said,  'I  want  an  understanding 
about  what  you  said  to  Mr.  Womack,  and  I 
want  pay  for  my  watermelon';  and  he  said, 
'If  you  don't  pay  me,  there  is  going  to  be 
hell  to  pay*;  and  I  said,  'All  right';  and  he 
grabbed  up  a  shovel  and  attempted  to  hit 
me,  and. I  walked  off  and  sat  down.  After 
a  while  I  was  walking  across  the  yard,  and 
he  hailed  me  again,  and  I  went  to  where  he 
was,  and  I  said:  'Well,  this  makes  twice 
you  have  crossed  my  path,  and.  If  nothing 
but  death  between  you  and  me  will  suit  you. 
It's  all  right* — and  me  and  him  started.  We 
started  about  the  same  time,  but,  when  he 
saw  I  was  getting  the  best  of  him,  he  turn- 
ed to  run,  and  he  ran  against  one  of  the 
boxes,  and  I  was  right  behind  him,  and  he 
wheels  and  went  around  a  post,  and  I  cut 
him  while  standing  up,  and  he  wheeled 
around  and  fell,  and  I  didn't  cut  him  any 
more,  and  I  walked  off." 

W.  J.  Geer  and  Z.  D.  Harrison,  for  plaintiff 
in  error.  J.  A.  Laing,  Sol.  Gen.,  Jno.  C.  Hart, 
Atty.  Gen.,  R.  R.  Arnold,  and  J.  B.  Ridley,  for 
the  State. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  1.  Complaint  was  made  in  the  motion 
for  new  trial  of  the  refusal  of  the  court  to 
instruct  the  jury,  as  requested  in  writing  by 
the  accused,  as  follows:  "A  man  may  repel 
force  by  force,  In  defense  of  his  person 
against  one  who  manifestly  intends  and  en- 
deavors by  violence  or  surprise  to  commit  a 
known  felony  on  him.  In  such  a  case  the  de- 
fendant is  not  compelled  to  retreat,  but  may 
pursue  his  adversary  until  he  finds  himself 
out  of  danger,  and  if,  In  the  conflict  between 
them,  he  happens  to  kill  him,  such  killing  is 
justifiable."  The  errors  assigned  were:  "(a) 
The  evidence  in  the  case  showed  that  there 
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was  a  mntual  intentloii  to  fight  on  the  part  of 
the  defendant  and  the  deceased,  and  great 
heat  of  blood,  (b)  The  evidence  for  the  state 
showed  that  the  deceased  had  his  knife  open 
and  In  his  hand  before  the  defendant  ever 
drew  his."  The  most  favorable  view  of  the 
evidence  for  the  accused  Is  that  there  was  a 
sudden  quarrel,  and  drawing  of  deadly  weap- 
ons by  both  parties,  with  a  mutual  Intent  to 
fight,  when  the  difficulty  began.  According 
to  the  evidence,  however,  as  will  be  seen  from 
the  statement  of  facts,  the  deceased  quit  fight- 
ing and  ran  away  unarmed,  evidently  declin- 
ing any  further  struggle,  and  the  accused  pur- 
sued him  with  an  open  knife,  and  when  he  fell, 
either  from  the  effects  of  stabs  already  in- 
flicted upon  him  by  the  accused  or  by  reason 
of  running  against  a  bench,  or  from  both 
these  causes,  the  accused  Jumped  on  him, 
and  in  a  most  brutal  and  shocking  manner 
almost  severed  his  head  from  his  body.  The 
accused  said  in  his  statement:  "We  started 
about  the  same  time,  but,  when  he  saw  I  was 
getting  the  best  of  him,  he  turned  to  run,  and 
he  run  up  against  one  of  the  boxes,  and  I 
was  right  behind  him,  and  he  wheeled  and 
went  around  a  post,  and  I  cut  him  while 
standing  up,  and  he  wheeled  around  and  fell, 
and  I  didn't  cut  him  any  more,  and  I  walked 
off."  Even  if  the  proposition  that  "one  of  the 
participants  in  a  mutual  combat  (as  the  first 
assignment  of  error  designated  the  struggle 
in  this  case)  may  pursue  his  adversary  until 
he  finds  himself  out  of  danger,  and  if,  in  the 
conflict  between  them,  he  happens  to  kill  him, 
such  killing  is  Justiflable,*'  may  be,  under  any 
circumstances,  legally  soxmd,  such  a  proposi- 
tion was  not  applicable  to  the  facts  of  this 
case. 

2.  Another  contention  was  that  tlie  court 
erred  in  charging  as  follows:  "If  you  believe, 
from  the  testimony,  that  at  the  time  the 
defendant  approached  the  deceased,  If  the 
evidence  showed  that  he  approached  him,  he 
had  formed  the  intention  of  killing  the  de- 
ceased, and  that  defendant's  purpose  in  ap- 
proaching him  was  to  provoke  the  deceased 
to  attack  him  for  the  purpose  of  killing  the 
deceased,  and  if  you  should  further  believe 
that  under  such  circmnstances  the  defendant 
provoked  the  deceased  to  resist  him,  or  if  he 
attacked  him  in  a  way  that  made  it  necessary 
for  the  deceased  to  resist  him,  then,  under 
such  conditions,  the  killing  wouldtbe  murder.'* 
The  only  exceptions  to  this  charge  referred  to 
by  counsel  for  the  plaintiff  in  error  in  their 
brief  are  "that  the  evidence  did  not  author- 
ize the  charge.  It  was  too  strongly  against 
the  defendant,  and  suggested  a  deliberateness 
of  puri)ose  on  the  part  of  the  defendant  that 
did  not  appear  from  the  evidence."  These 
exceptions  are,  we  thiuK,  without  merit,  as 
the  evidence  fully  warranted  the  charge. 

3.  There  were  also  exceptions  to  the  follow- 
ing charge:  "If  you  believe  that  at  the  time 
the  first  blow  was  inflicted  by  the  defendant 
upon  the  deceased,  if  the  evidence  shows  that 


any  blows  were  inflicted  by  the  defendant 
upon  the  deceased,  there  existed  a  mutual 
intention  to  flght,  and  if  you  should  further 
believe  that  that  was  not  a  fatal  blow,  but 
that  after  inflicting  such  flrst  wound  the  de- 
ceased retired  from  the  combat  and  fled,  and 
if  you  should  believe  that  the  defendant  pur- 
sued him,,  and,  after  pursuing  him,  overtook 
him,  and  then  Inflicted  the  fatal  wound  which 
caused  his  death,  and  if  you  should  further 
flnd  that  sufficient  time  had  elapsed  for  him 
to  cool  and  for  the  voice  of  humanity  to  be 
heard,  and  for  reason  to  resume  its  sway,  then, 
under  such  conditions,  the  killing  would  be 
murder."  As  to  this  instruction,  counsel  for 
plaintiff  in  error  in  their  brief  make  reference 
only  to  the  following  contentions:  "(1)  This 
charge  is  not  applicable  to  the  facts  as  proven. 
No  witness  testifled  that  the  deceased  re- 
treated after  the  flrst  wound  was  Inflicted. 
On  the  contrary,  the  only  two  witnesses  who 
saw  the  flght  from  the  beginning  to  its  end 
were  Hammond  and  Greer.  Hammond  testi- 
fied that  three  wounds  were  inflicted  on  de- 
ceased before  he  fled,  and  Greer  testifled  there 
were  two  such  wounds.  Both  of  these  wit- 
nesses testifled  that  from  one  of  these  wounds 
in  the  neck  a  stream  of  blood  'spurted' 
upward,  falling  all  around  them.  It  is  prob- 
able, if  not  evident,  that  this  was  a  fatal 
wound,  and  it  is  certain  that  there  was  no 
•cooling*  time  between  the  beginning  of  the 
flght  and  the  time  when  this  wound  was  in- 
flicted. (2)  This  charge  was  misleading,  and 
withdrew  from  the  consideration  of  the  Jury 
the  effect  of  the  wounds  inflicted  before  the 
flight  of  the  deceased.  If  a  fatal  blow  was 
given  before  the  flight  of  the  deceased  began, 
what  happened  thereafter  revealing  the  Srutal 
nature  of  defendant  should  not  be  considered 
to  determine  the  measure  of  his  guilt  If  no 
fatal  blow  was  given  before  the  flight  began, 
the  pursuit  being  immediate  and  of  short  dur- 
ation, there  was  no  interval  for  cooling,  or 
for  the  subsidence  of  passion  more  brutal  than 
human.'*  If  this  charge  does  not  correctly 
state  the  law,  it  is  because  of  this  phrase 
therein,  "and  if  you  should  further  believe 
that  this  was  not  a  fatal  blow."  This,  how- 
ever, was  in  favor  of  the  accused;  for,  even  if 
the  deceased  retired  from  the  mutual  combat 
mortally  wounded,  the  accused  had  no  more 
right  to  pursue  him  and  instantly  take  his  life 
than  if  he  had  been  only  slightly  wounded  or 
indeed  had  not  been  wounded  at  all.  But  the 
correctness  of  the  instruction,  in  the  abstract, 
is  not  questioned,  but  only  its  applicability  to 
the  facts  of  the  case  is  brought  in  question. 
The  hypothesis  in  the  charge  that  if  the  de- 
ceased retired  from  the  combat,  and  fled,  after 
the  accused,  during  a  mutual  combat,  had  in- 
flicted "such  flrst  woimd  upon  him,"  etc..  if 
not  accurate,  for  the  reason  that  the  evidence 
showed  that  the  deceased  was  cut  in  two  or 
three  places  before  he  fled,  was  nevertheless 
not  harmful  to  the  accused,  as  the  Inaccuracy 
did  not  in  any  way  affect  the  correctness  of 


1056 


00  SOUTHEASTBRN  BBPOBTSB. 


(Gt. 


the  legal  proposition  the  court  was  stating 
to  the  Jury.  As  to  this  question,  the  mere 
number  of  wounds  which  the  accused  inflicted 
upon  the  deceased  before  the  latter  abandoned 
the  combat  and  fled  was  utterly  immaterial. 
If  the  parties  engaged  in  a  mutual  combat, 
and,  while  so  engaged,  the  accused  wounded 
the  -deceased,  and  be  abandoned  the  conflict 
and  fled,  and  the  accused  pursued  'and  over- 
took him,  and  then  inflicted  the  wound  which 
caused  his  death,  and  sufficient  time  had  then 
elapsed  after  the  mutual  combat  for  the  voice 
of  reason  and  humanity  to  be  heard,  the  kill- 
ing was  murder,  whether  one  or  many  wounds 
had  been  inflicted  upon  the  deceased  before 
he  turned  his  back  upon  his  adversary  and  fled 
for  his   life. 

We  do  not  see  how  the  charge  was  calcu- 
lated to  mislead  the  Jury  by  withdrawing  from 
their  consideration  the  effect  of  the  wounds 
Inflicted  before  the  flight  of  the  deceased. 
Counsel  contend  that,  *'if  a  fatal  blow  was 
given  before  the  flight  of  the  deceased  began, 
what  happened  thereafter  revealing  the  brutal 
nature  of  the  defendant  should  not  be  consid- 
ered to  determine  the  nature  of  his  guilt" 
The  state  evidently  relied  for  a  conviction  of 
murder  upon  the  evidence  of  the  witnesses 
who  testifled  that  the  deceased  quit  the  flght 
after  he  had  been  wounded,  and  fled,  unarm- 
ed; that  he  was  pursued  by  the  accused,  with 
an  open  knife,  for  a  distance  of  between  20  and 
50  yards ;  that,  in  endeavoring  to  escape  from 
his  pursuer,  the  deceased  dodged  around  a 
post  and  fell  to  the  ground  on  his  back,  and 
that  the  accused  Jumped  on  him  and  almost 
cut  bi«  head  from  his  body,  killing  him  in- 
stantly. For  thus  Instantly  killing  the  de- 
ceased the  accused  was  convicted  of  murder. 
There  was  no  evidence  that  the  death  of  the 
deceased  was  caused  by  the  wounds,  or  either 
of  them,  that  be  received  before  he  fled. 
Even  if  there  bad  been  evidence  that  he  would 
have  died  from  such  wounds,  or  either  of 
them,  the  accused,  as  we  have  already  inti- 
mated, was  guilty  of  murder,  if  he  subse- 
quently unlawfully  took  the  life  of  the  de- 
ceased with  malice  aforethought.  Whether  or 
no  there  was  sufficient  "cooling  time"  in  the 
Interval  between  the  beginning  of  the  flight 
of  the  deceased  and  when  he  fell  and  was 
killed  by  the  accused  was  a  question  solely 
for  the  Jury  to  determine,  as,  under  the  act 
approved  December  19, 1890  (Acts  1899,  p.  41), 
**the  killing  [to  be  voluntary  manslaughter] 
must  be  the  result  of  that  sudden,  violent 
Impulse  of  passion  supposed  to  be  irresistible ; 
for  If  there  should  have  been  an  interval  be- 
tween the  assault  or  provocation  given  and 
the  homicide,  of  which  the  Jury  in  all  cases 
shall  be  the  Judges,  sufficient  for  the  voice 
of  reason  and  humanity  to  be  heard,  the  kill- 
ing shall  be  attributed  to  deliberate  revenge, 
and  be  punished  as  murder." 

4.  The  verdict  was  authorized  by  the  evi- 
dence, and  the  court  did  not  err  in  refusing 
a  new  trial. 

Judgment  affirmed.    All  the  Justices  concur. 


030  Ga.  4:21) 
SAVANNAH  HLBCTRIC  CO.  r.  CEAW- 
PORD. 
(Supreme  Court  of  Georgia.     March  27,  190&I 

1.  Writ  op  Ebbos— Review— Failube  to  Pbi- 
SENT  Questions  Below  — Instbuctions  — 
Requests. 

In  an  action  to  recover  damages  done  to  an 
automobile  while  passing  along  a  public  street 
by  being  struck  by  the  car  of  an  electric  railway 
company,  where  the  law  upon  the  question  of 
negligence,  both  as  it  affected  the  plaintiFs 
right  to  recover  and  the  right  of  the  defendant 
to  have  a  verdict  rendered  in  its  favor,  was 
substantially  and  fairly  submitted  to  the  jury, 
and  the  law  in  respect  to  contributory  (or  com- 
parative) negligence  and  the  reduction  or  mitiisa- 
tion  of  damages  was  not,  under  the  contentions 
of  the  parties,  directly  involved  in  the  case,  this 
court  will  not  -reverse  the  judgment  of  the  trial 
court  overruling  the  motion  for  a  new  trial,  be- 
cause the  presiding  judge  failed  to  charge  the 
law  applicable  to  such  contributory  (or  compara- 
tive) negligence,  when  there  was  no  request  to 
charge  on  that  subject. 

2.  Same. 

Nor^  under  the  facts  of  the  case,  was  it  er^ 
ror  requiring  a  reversal  that  the  court  charged 
that,  It  the  jury  found  that  the  plaintiff  was  en- 
titled to  recover,  he  would  be  entitled  to  recover 
such  amount  aa  the  jur^  should  determine  was 
reasonable  and  necessarily  incurred  as  expenses 
as  the  direct  and  pro;simate  result  of  the  col- 
lision. 

3.  Evidence— Best  Evidence. 

If  it  was  desired  to  discredit  the  evidence 
of  a  witness  for  the  defendant  by  showing  that 
his  testimony  delivered  on  the  stand  was  not  in 
accord  with  a  written  report  which  had  been 
made  by  him  to  the  defendant,  and  which  be 
stated,  on  cross-examination,  he  had  used  to  re- 
fresh his  memory,  the  report  itself  was  the  best 
evidence  of  its  contents;  and  it  was  erroneous 
to  allow  counsel  for  the  plaintiff  to  inquire  of 
the  witness  if  he  had  made  a  report  to  the  com- 
pany which  contained  any  such  statement  as 
that  to  which  he  was  then  testifying,  and  to 
elicit  from  the  witness  an  answer  that  he  did 
not  "exactly  state  that  in  the  accident  report." 

4.  Wbit  of  E^bbob  —  Review— Habicless  Eb- 
BOB— Admission  of  Evidence. 

But  where,  on  redirect  examination,  the 
written  report  was  handed  to  the  witness,  and, 
after  an  examination  of  it,  evidence  was  elicited 
from  him  by  counsel  for  the  defendant  without 
objection,  which  showed  the  contents  of  the  re- 
port on  the  subject  under  inquiry,  and  which 
was  not  materially  different  from  that  which 
had  been  brought  out  on  cross-examination,  the 
allowance  of  the  question  and  answer  on  cross- 
examination  will  not  require  a  reversal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4171-4177.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Ck)urt,  Chatham  (boun- 
ty ;  Geo.  T.  Cann,  Judge. 

Action  by  W.  B.  Crawford  against  the  Sa- 
vannah Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Crawford  brought  suit  against  the  Savan- 
nah Electric  Railway  0)mpany  to  recover 
damages  on  account  of  an  alleged  injury  to 
his  person  and  damage  to  his  automobile,  re- 
sulting from  being  struck  by  a  street  car  of 
the  defendant.  He  afterwards  abandoned 
the  claim  to  recover  on  account  of  any  in- 
jury to  his  person.    He  alleged  that  he  was 
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in  the  exercise  of  all  ordinary  care  and  dili- 
gence, and  in  no  wise  contributed  to  tlie  col- 
lision, which  was  due  solely  to  the  negli- 
gence and  carelessness  of  the  company,  its 
servants  and  agents,  in  certain  named  par- 
ticulars. The  defendant  denied  all  of  the 
allegations  of  the  petition,  except  that  it 
was  a  corporation  under  the  laws  of  this 
state,  with  an  agency  in  the  city  of  Savan- 
nah, and  that  it  operated  and  maintained 
a  system  of  electric  railway  as  alleged  by 
the  plaintiff.  It  is  also  alleged  that,  *Mf  the 
plaintiff  or  his  property  suffered  any  dam- 
age at  all,  it  was  due  to  his  own  negligence 
and  want  of  care,  and  not  to  any  negligence 
and  want  of  care  upon  the  part  of  this  de- 
fendant'* The  evidence  for  the  plaintiff  tend- 
ed to  show  that  on  a  rainy  day  he  was  pass- 
ing along  a  public  street  In  an  automobile, 
with  the  curtains  up;  that  for  some  dis- 
tance the  machine  was  on  the  street  car 
track;  that  finally  he  turned  to  go  to  the 
place  where  he  intended  to  stop;  that,  be- 
fore crossing  the  track  entirely,  one  of  the 
defendant's  cars,  approaching  from  behind, 
struck  the  rear  wheel  of  the  automobile,  in- 
juring it  and  putting  the  plaintiff  to  con- 
siderable necessary  expense  for  repairs  and 
for  the  hire  of  another  machine,  which  it 
was  necessary  for  him  to  use  until  the  first 
could  be  put  In  order;  that  the  machine 
could  have  been  seen  by  the  defendant's  em- 
ploy6  on  the  car  for  a  long  distance  before 
it  was  struck ;  and  that  the  car  was  run  at 
a  high  rate  of  speed,  in  excess  of  that  al- 
lowed by  the  municipal  ordinance,  and  with- 
out giving  ^nj  signal  or  warning  of  its  ap- 
proach. The  evidence  for  the  defendant  tend- 
ed to  show  that  the  car  was  running  slowly, 
within  the  8i>eed  limit  permitted  by  the  or- 
dinance; that  the  bell  was  rung  continuous- 
ly for  some  distance;  that  the  plaintiff's 
automobile  was  being  driven,  not  on  the 
track,  but  alongside  it;  that  the  collision 
was  caused  by  the  machine  being  turned 
across  the  track  in  front  of  the  car  When 
the  latter  was  very  near  at  hand ;  that  there 
was  no  negligence  on  the  part  of  the  defend- 
ant's employ^,  who  were  unable  to  stop  the 
car  before  it  struck  the  automobile.  There 
was  no  conflict  in  the  evidence  as  to  the  ex- 
penditure rendered  necessary  by  the  plain- 
tiff. The  jury  found  that  amount  in  his  fa- 
vor. A  motion  for  a  new  trial  was  made  on 
the  grounds,  among  others,  that  the  verdict 
was  contrary  to  the  evidence ;  that  the  court 
charged  that,  ''if  you  find  the  plaintiff  is  en- 
titled to  recover,  he  would  be  entitled  to  re- 
cover such  an  amount  as  you  find  was  rea- 
sonably and  necessarily  incurred  as  the  di- 
rect and  proximate  result  of  the  collision"; 
that  he  failed  to  charge  the  law  in  regard 
to  the  apportionment  of  damages  if  both  par- 
ties were  at  fault;  and  because  the  court 
allowed  counsel  for  the  plaintiff  to  ask  a  wit- 
ness the  following  question:  "Does  that  re- 
port [referring  to  a  written  Instrument] 
state  that  the  gong  was  rung  for  4  or  4% 
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minutes?'  To  this  the  witness  answered: 
"No,  sir;  I  didn't  exactly  state  that  in  the 
accident  report"  The  witness  under  ex- 
amination was  the  conductor  of  the  defend- 
ant's car.  On  cross-examination  he  stated 
that  he  had  made  out  an  accident  report  for 
the  company,  that  counsel  for  the  defendant 
had  given  him  the  report  to  read,  and  he  had 
refreshed  his  memory  from  it  The  question 
and  answer  above  stated  were  then  allowed. 
On  redirect  examination  the  report  was  hand- 
ed to  him,  and,  after  looking  at  it,  he  said: 
"I  see  the  language  I  put  there.  I  reported 
to  the  company  that  the  motorman  kept  ring- 
ing his  gong,  but  not  from  Thirty-First  street 
I  didn't  state  that  he  kept  ringing  it  from 
Thirty-First  street;  but  I  stated  that  he 
kept  ringing  his  gong."  The  motion  was 
overruled,  and  the  defendant  excepted. 

Osborne  &  Lawrence,  for  plaintiff  in  error. 
Twiggs  &  Oliver  and  Gazan  &  Oliver,  for  de- 
fendant in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1, 2.  The  first  question  presented  by  the 
amended  motion  for  a  new  trial  Is  whether  the 
court  erred  in  charging  the  jury  that  if  they 
found  that  the  plaintiff  was  entitled  to  recover, 
he  would  be  entitled  to  recover  such  amount  as 
they  should  determine  was  reasonable  and 
necessarily  incurred  as  the  direct  and  prox- 
imate result  of  the  collision,  and  in  failing  to 
charge  the  law  in  regard  to  the  apportionment 
of  damages  if  both  parties  were  at  fault,  bui 
the  fault  of  the  plaintiff  was  not  such  as  to 
bar  a  recovery.  It  has  been  held  several 
tlmei^  in  suits  of  this  character,  that  where 
the  law  upon  the  question  of  negligence,  as 
it  affects  the  plaintiff's  right  to  recover  and 
the  right  of  the  defendant  to  have  a  judgment 
rendered  in  its  favor,  has  been  substantially 
and  fairly  submitted  to  the  jury,  and  where 
the  law  in  reference  to  contributory  negli- 
gence (comparative  negligence  affecting  the 
amount  of  the  recovery)  is  not,  under  the 
contentions  of  the  parties,  directly  Involved  in 
the  case,  this  court  will  not  reverse  the  judg- 
ment of  the  lower  court  overruling  a  motion 
for  a  new  trial  because  the  court  failed  to 
charge  the  law  applicable  to  such  negligence, 
when  there  was  no  request  to  charge  upon  that 
subject  Southern  Ry.  Co.  v.  Coursey,115  Ga. 
602,  41  S.  K  1013;  City  of  Atlanta  v.  Alexan- 
der, 80  Ga.  637,  6  S.  B.  25;  Daniels  v. 
Intendant  and  Wardens  of  Athens,  55  Ga.  609 
(7);  Martin  v.  Johnson,  118  Ga.  573,  45  S.  B. 
446;  Ingram  v.  Hilton  &  Dodge  Lumber  Co., 
108  Ga.  194,  33  S.  B.  961  (6).  Confusion 
sometimes  arises  f^om  the  use  of  the  expres- 
sion "contributory  negligence."  In  most  ju- 
risdictions "contributory  negligence"  is  used 
as  referring  to  such  negligence  on  the  part 
of  the  plaintiff,  contributing  to  causing  the 
ijijury  to  himself,  as  will  prevent  a  recovery 
by  him.  In  this  state  we  have  a  doctrine, 
which  is  sometimes  called  that  of  "compara- 
tive negligence,"  under  which,  if  tbe  plaintiff 
is  not  without  fault  but  his  negligence  does 
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not  amount  to  such  failure  to  use  ordinary 
care  as  will  prevent  a  recovery,  he  may  re- 
cover damages  of  the  defendant  In  a  proper 
case,  but  the  amount  of  his  recovery  will  be 
reduced  In  proportion  to  the  amount  of  de- 
fault attributable  to  him.  In  this  sense  the 
term  "contributory  negligence"  will  generally 
be  found  to  have  been  used  In  Georgia,  rather 
than  in  the  sense  of  negligence  which  will 
prevent  a  recovery.  The  pleadings  In  this  case 
did  not  make  any  distinct  Issue  as  to  com- 
parative negligence  aiid  apportionment  of 
damages.  It  may  be  gravely  doubted  whether 
the  evidence  presented  any  such  theory.  Cer- 
tainly, under  the  decisions  above  cited,  it  was 
not  so  Involved  in  the  case  as  a  distinct  and 
essential  Issue  that  the  court  was  required  to 
charge  on  the  subject  without  a  request  In 
his  order  overruling  the  motion  for  a  new 
trial,  he  stated  that  no  request  oral  or  writ- 
ten was  made  for  such  a  charge.  The  Issue  of 
liability  or  no  liability,  which  was  directly 
Involved,  was  fully  covered  by  the  charge, 
and  also  the  effect  of  the  negligence  of  one 
party  or  that  of  the  other  upon  that  Issue. 
The  presiding  judge  not  only  instructed  the 
Jury  as  to  the  theory  of  accident,  of  the  ab- 
sence of  negligence  on  the  part  of  the  de- 
fendant, and  of  a  failure  to  use  ordinary  care 
on  the  part  of  the  plaintiff,  but  also  inform- 
ed them  that  if  both  parties  were  equally 
at  fault,  or  if  the  plaintiff  was  more  at  fault 
than  the  defendant's  employe,  there  could  be 
no  recovery.  What  might  be  termed  the  in- 
cidental or  collateral  question  of  reducing  or 
mitigating  the  damages  by  reason  of  some 
*  contributing  negligence  on  the  part  of  the 
plaintiff,  which  was  not  sufficient  to  bar  a 
recovery,  was  not,  under  the  pleadings  and 
evidence,  such  a  direct  and  essential  issue 
that  a  failure  to  charge  in  regard  to  it  with- 
out fequest  will  require  a  reversal.  Where 
the  evidence  authorizes  a  charge  on  that  sub- 
ject, it  is  the  better  practice  for  the  pre- 
siding judge  to  give  it.  It  might  not  have 
been  error  to  have  done  so  in  the  present 
case;  but  when  he  omitted  to  do  so,  and  his 
attention  was  not  in  any  way  called  thereto, 
or  any  request  made  on  the  subject,  this  will 
not  require  a  new  trial. 

The  question  here  presented  is  not  the 
same  as  that  raised  where  the  existence  or 
nonexistence  of  negligence  on  the  part  of  the 
plaintiff  may  affect  the  right  of  recovery;  or 
that  in  cases  where  the  court  charged  on  the 
Idea  that  an  employ^  (other  than  the  one  in 
the  service  of  a  railroad  company)  must  be 
wholly  free  from  negligence  in  order  to  re- 
cover at  al^  if  he  had  alleged  in  his  petition 
that  he  was  without  negligence.  As  to  the 
class  of  decisions,  see  the  remarks  made  in 
Southern  Ck)tton  Oil  Co.  v.  Skipper,  125  Ga. 
368,  871,  54  S.  B.  110.  See,  also,  Cent,  of 
Ga.  Ry.  Ca  ▼.  Brandenburg,  129  Ga.  115,  58 


S.  E.  658.    But  those  rulings  are  not  directly 
involved  here. 

3,  4.  A  written  report  made  by  a  conductor 
to  the  company  was  the  best  evidence  of  its 
own  contents.  If  It  appeared  that  a  witness 
was  speaking  from  his  memory  refreshed  by 
having  had  such  a  report  exhibited  to  him  by 
counsel  for  the  defendant,  and  that  such  re- 
port was  in  court,  probably  the  presiding 
judge  might,  on  application  by  adverse  coun- 
sel, have  required  it  to  be  submitted  to  such 
counsel  for  inspection.  But  no  such  applica- 
tion was  made;  nor  does  it  appear  that  any 
notice  to  produce  the  paper  was  served.  It 
was  therefore  erroneous  to  allow  an  inquiry 
as  to  its  contents  to  be  made  over  objection. 
And  this  was  not  altered  by  calling  such  in- 
quiry one  as  to  the  substantive  fact  of  wheth- 
er the  witness  had  made  a  report  to  the  com- 
pany which  contained  any  such  statement  as 
that  to  which  he  was  testifying,  rather  than 
one  as  to  the  cont^its  of  the  report  Under 
the  facts  of  the  case,  however,  we  do  not 
think  that  this  error  was  such  as  to  require 
the  grant  of  a  new  trial.  The  only  purpose 
which  the  evidence  could  have  had  was  to 
impeach  or  discredit  the  testimony  of  the 
conductor  as  a  witness.  He  testified  that  the 
gong  was  rung  "from  Thirty-First  street  un- 
til we  got  to  the  place  where  the  accident  oc- 
curred, as  any  ordinary  car  would  ring  the 
gong."  After  the  question  and  answer  on 
cross-examination  to  which  objection  was 
made,  counsel  for  the  defendant,  on  tiie  redi- 
rect examination  of  the  witness,  appeared  to 
have  exhibited  the  report  to  the  witness  and 
called  forth  from  him  a  statement  of  what  it 
contained,  in  these  words:  '^hls  is  my  re- 
port made  to  the  company.  That  is  signed 
by  me.  I  see  the  language  I  put  there  [wit- 
ness looking  at  report}.  I  reported  to  the 
company  that  the  motorman  kept  ringing  his 
gong,  but  not  from  Thirty-First  street.  I 
didn't  state  that  he  kept  ringing  it  from 
Thirty-First  street,  but  I  stated  that  he  kept 
ringing  his  gong."  There  is  no  material  or 
substantial  difference  in  effect  between  the 
evidence  thus  brought  out  by  counsel  for  the 
defendant  as  to  the  contents  of  the  report 
and  that  elicited  by  counsef  for  the  plaintiff. 
In  answer  to  the  question  of  the  latter  the 
witness  said  that  he  did  not  make  a  report 
that  the  gong  was  being  rung  for  four  .or 
four  and  a  half  minutes,  not  exactly.  In  an- 
swer to  the  questions  of  the  former  he  said 
that  he  had  reported  to  the  company  that  the 
motorman  kept  ringing  the  gong,  but  not 
from  Thirty-First  street  In  another  part  of 
his  evidence  he  stated  that  Thirty-First  street 
was  five  blocks  and  a  half  distant  from 
where  the  machine  was  struck.  Under  these 
facts,  the  ruling  stated  will  not  require  a 
reversal. 

Judgment  afllrmed«    All  the  Justices  con- 
cur. 
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HORTON  et  a].  ▼.  FULTON  et  a]. 
(Supreme  Court  of  Georgia.     March  28,  1908.) 

1.  Watebb  and  Wateb  Goubses— Poixtttzoii 
—Sawmill. 

The  owners  of  a  sawmill  cannot  lawfully 
throw  the  sawdust  from  their  mill  into  a  non- 
navigable  stream,  if  the  effect  will  be  to  pollute 
the  water  so  as  to  render  it  unfit  for  farm  pur- 
poses by  lower  riparian  owners,  or  to  clog  the 
bed  of  the  stream  so  as  to  cause  its  water  to 
overflow  and  deposit  large  quantities  of  sawdust 
upon  the  lands  of  the  lower  owners,  where  such 
oyerflow  and  deposit  will  impair  the  value  of  the 
land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  48,  Waters  and  Water  Courses,  ||  5CMS0.] 

2.  Same— Actions— Parties. 

Several  lower  riparian  landowners  have  such 
a  community  of  interest  and  right  in  the  enjoy- 
ment of  a  nonnavigable  stream  that  they  may 
join  in  a  petition  to  restrain  an  upper  proprietor 
or  a  stranger  from  causing  it  to  overflow  and  in- 
jure their  lands,  or  from  adulterating  its  water. 

3.  Affidavits— Entitling — Sufficibnct. 

On  an  interlocutory  hearing  for  injunction. 
aflSdavits  which  are  not  ''entitled  in  the  cause,'* 
and  which  make  no  reference  to  the  case  or  the 
court  where  the  case  is  pending,  are  not  admis- 
sible in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Affidavits,  |  80.] 

4«  New  Tkiai/— Grounds— Ebboneoub  Admis- 
sion OF  Evidence.    , 

Where  th^  refusal  or  grant  of  an  interloc- 
utory injunction  depends  upon  an  issue  of  fact, 
and  illegal  testimony  strongly  supporting  the 
successful  party's  contention  has  been  consider- 
ed by  the  judge  in  reaching  his  decision,  the 
judgment  will  be  vacated,  and  a  new  trial  order- 
ed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  37,  New  Trial,  S§  51-55.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  J.  H.  Fulton  and  others  against 
W.  N.  Horton  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed. 

M.  B.  Eubanks,  for  plaintiffs .  in  error. 
John  W.  and  G.  E.  Maddox,  for  defendants 
in  error. 

EVANS,  P.  J.  This  was  a  petition  by  sev- 
en landowners  to  enjoin  the  defendants,  who 
operated  a  sawmill,  from  dumping  sawdust 
into  a  nonnavigable  stream,  which  traversed 
the  several  tracts  of  land  of  the  plaintiffs. 
It  was  alleged  that  the  effect  of  throwing 
the  sawdust  in  the  stream  was  to  pollute  the 
water  so  as  to  render  it  unfit  for  farm  use, 
and  that  no  other  stream  ran  through  the 
lands  of  the  plaintiffs.  It  was  further  alleg- 
ed that  the  dumping  of  the  sawdust  in  the 
stream  caused  the  water  to  overflow  its  chan- 
nel, and  to  spread  the  sawdust  in  large  quan- 
tities over  the  plaintiffs*  lands,  seriously  im- 
pairing their  use  for  agricultural  purposes. 
A  rule  nisi  was  granted,  requiring  the  defend- 
ants to  show  cause  why  the  writ  of  injunction 
should  not  issue.  At  the  interlocutory  hear- 
ing the  defendants  presented  a  demurrer, 
wherein  it  was  averred  that  plaintiffs  were 


Dot  entitled  to  Injunction  under  the  kllega- 
tlons  of  the  petition,  and  that  there  was  a  mis- 
Joinder  of  plaintiffs.  The  defendants  also 
filed  an  answer  denying  the  substantial  alle- 
gations of  the  petition.  Both  parties  sub- 
mitted evidence,  and  upon  a  consideration  of 
the  demurrer  and  the  evidence,  the  court 
granted  an  injunction.  The  defendants  ex* 
cept  to  this  judgment,  and  also  to  certain 
rulings  made  pending  the  hearing. 

1.  Under  the  Code  an  upper  riparian  own- 
er cannot  lawfully  pollute  the  water  of  a 
stream  so  as  to  render  it  unfit  for  use  by  a 
lower  owner.  Civ.  Code  1895,  S  3057;  Sat- 
terfield  v.  Rowan,  83  Ga.  187,  9  S.  B.  677. 
Nor  can  such  upper  riparian  owner  throw 
substances  in  running  water  which  will  ob- 
struct its  flow  in  such  a  manner  as  to  inun- 
date the  land  of  a  lower  riparian  owner,  and 
cause  deposits  of  such  substances  to  collect 
on  the  lower  owner's  land,  to  his  injury. 
Grant  v.  Kuglar,  81  Ga.  637,  8  S.  E.  878,  3  L. 
B.  A.  606,  12  Am.  St  Rep.  348.  Such  obstruc- 
tion of  the  flow  of  the  stream  or  the  adultera- 
tion of  the  water,  so  as  to  interfere  with  its 
use  by  the  lower  riparian  owner,  is  a  trespass 
to  the  latter's  property,  dv.  Code  1895^  § 
3879.  To  obstruct  a  water  course,  or  contam- 
inate its  water  so  as  to  render  it  unflt  for 
use,  is  a  prlvater  nuisance.  Civ.  Code  1895, 
S  3861.  Courts  of  equity  will  enjoin  repeated 
acts  which  constitute  a  nuisance  or  a  continu- 
ing trespass.  Persons  v.  Thornton,  33  Ga. 
141 ;  Lowe  v.  Holbrook,  71  Ga.  563 ;  Chesta- 
tee,  etc.,  Co.  v.  Cavendera-Creek  Co.,  118 
Ga.  255,  45  S.  E.  267.  The  equitable  rem- 
edy of  injunction  not  oniy  avoids  a  multiplic- 
ity of  suits,  but  prevents  a  continuance  of  the 
injury  and  cause  of  damage. 

2.  The  objection  that  the  plaintiffs  have  no 
common  cause  of  action,  and  cannot  jointly 
sue,  is  without  merit  Each  plaintiff  is  al- 
leged to  owm  a  distinct  piece  of  land  abut- 
ting the  stream  whose  water  is  alleged  to  be 
polluted  and  obstructed.  They  have  a  com- 
mon grievance  against  the  defendants  for  an 
injury  of  the  same  kind,  inflicted  by  the 
same  act  and  at  the  same  time.  Where  there 
is  oue  common  right  to  be  established  by 
several,  equity  will  determine  the  whole  mat- 
ter in  one  actidQ.  Civ.  Code  1895,  8  4846. 
Though  severally  owning  their  respective 
lots  of  land,  all  the  plaintiffs  have  a  common 
right  to  be  established,  viz.,  the  prevention 
of  the  defendants  from  contaminating  and 
obstructing  a  stream  which  traverses  their 
several  properties.  There  was  no  mlsjoimder 
of  plaintiffs.  See  Ballon  v.  Inhabitants  of 
Hopkinton,  4  Gray  (Mass.)  324;  Strobel  v. 
Kerr  Salt  Co..  164  N.  Y.  303,  58  N.  E.  142. 
51  Lr.  R.  A.  687,  79  Am.  St  Rep.  643. 

3.  The  plaintiffs  at  the  interlocutory  hear- 
ing, over  objection  of  the  defendants,  were 
allowed  to  put  in  evidence  two  affidavits — one 
signed  by  three  affiants  aoid  the  other  by  two. 
The  affidavits  were  not  "entitled  in  the 
cause";  nor  did  they  state  the  court  or  case, 
or  affirmatively  disclose  that  they  were  made 
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to  be  used  in  the  particiUar  case.  The  sub- 
ject-matter of  the  affidavits  related  to  the 
vital  issues  of  the  case.  It  Is  now  well  set- 
tled by  many  adjudications  of  this  court  that 
at  an  interlocutory  hearing  for  injunction 
affidavits  not  "entitled  in  the  cause,"  or  which 
do  not  refer  to  the  case  and  to  the  court,  are 
inadmissible  in  evidence,  and  should  not  be 
considered  by  the  judge  in  making  up  his 
judgment  granting  or  refusing  an  injuiaction. 
Johnson  v.  Tanner,  126  Ga.  718,  56  S.  B. 
80  (7),  and  citations ;  Hicks  v.  Portwood,  129 
Ga.  307,  58  S.  E.  837. 

4.  The  evidence  was  conflicting  as  to  wheth- 
er the  throwing  of  sawdust  in  the  stream 
polluted  the  water,  or  interfered  with  the 
ordinary  course  of  the  stream.  The  affida- 
vits above  referred  to  strongly  supported  the 
contention  of  the  prevailing  parties  in  these 
respects.  They  were  considered  by  the  judge, 
and  it  is  impossible  to  determine  as  to  what 
persuasive  power  they  exerted  upon  the  ju- 
dicial mind  in  reaching  a  conclusion  on  the 
facts.  When  illegal  evidence  which  strongly 
tends  to  support  the  ultimate  finding  of  fact 
has  been  considered  by  the  court,  the  judg- 
ment will  be  vacated  and  another  hearing  or- 
dered. A.  B.  &  A.  Ry.  Co.  v.  Cordele,  125 
Ga.  378,  64  a  B.  155 ;  Sylvania  Water  CJo. 
V.  Overstreet,  124  Ga.  235,  52  S.  E.  164. 

Judgment  reversed.  All  the  Justices  con- 
cur. . 


(130  Ga.  484) 

CENTRAL  OP  GEORGIA  RT.  CO.  v. 
COLLUM  et  al. 

(Supreme  Court  of  Georgia.     March  27,  1908.) 

1.  Garnishment— Situs  of  Debt. 

Since  the  passage  of  the  act  of  1904  (Acts 

1904,  p.  100),  the  situs  of  a  debt  for  the  purpose 

of  garnishment  is  the  residence  of  the  Karnishee. 

[Ed.  Note.— For  cases  in  point,  see  (Dent  Dig. 

vol.  24.  Garnishment,  §§  145-147.] 

2.  Same  —  Nonresident  Debtor  —  Domestic 
Railroad— Return-Dismissal. 

Where  a  creditor  sues  out  an  attachment 
against  a  nonresident  debtor,  it  may  be  executed 
by  service  of  summons  of  garnishment.  Civ. 
0)de  1805,  9  4534.  And,  if  the  srarnishee  be  a 
domestic  railroad  corporation,  such  Karnif?hment 
may  be  made  returnable  before  a  court  havini; 
Jurisdiction  of  the  subject-matter,  in  any  county 
In  which  the  corporation  has  an  agent  and  a 
place  of  business.  Civ.  Code  1895.  §  1901.  The 
grounds  of  the  motion  to  dismiss  do  not  raise 
the  point  that  the  railway  company  did  not 
have  any  oflScer  or  agent  in  the  county  where 
the  suit  by  attachment  was  brought  and  the 
garnishment  served,  but  only  that  there  was  no 
jurisdiction  in  such  county,  because  the  exclu- 
sive jurisdiction  was  in  the  county  where  the 
principal  oflSce  of  the  garnishee  company  was  lo- 
cated ;  and  there  was  no  error  in  overruling  the 
motion  to  dismiss  the  garnishment,  made  by  the 
garnishee  before  filing  an  answer.  See  Henry 
V.  Lennox-Halleman  Co.,  116  Ga.  9.  42  S.  E. 
383. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Garnishment,  §§  143.  144.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Schley  County ; 
Z,  A.  Llttlejohn,  Judge. 


Action  by  J.  M.  and  M.  B.  CoUom  against 
the  Louisville  &  Naabville  Railroad  C<Hn- 
pany.  Garnishment  issued  to  the  Central  of 
Georgia  Railway  Company.  From  a  judg- 
ment against  the  garnishee,  it  brings  error. 
Affirmed. 

An  attachment  was  sued  out  against  the 
Louisville  &  Nashville  Railroad  Company,  on 
the  ground  that  it  resided  out  of  the  state; 
and  summons  of  garnishment,  based  thereon, 
was  issued,  directed  to  the  Central  of  Georgia 
Railway  Company,  requiring  the  garnishee 
to  answer  at  the  April  term,  1907,  of  the 
superior  court  of  Schley  county,  to  which  the 
attachment  was  returnable.  The  officer's  re- 
turn of  service  recited  that  it  was  served 
personally  on  the  agent  of  the  Central  of 
Georgia  Railway  Company  in  charge  of  the 
office  and  place  of  business  of  said  company 
in  S(^ley  county.  At  the  April  term  of  the 
court  the  garnishee  moved  that  the  garnish- 
ment be  dismissed  on  the  following  grounds: 
"(1)  Defendant  is  a  nonresident  of  said  state 
of  Georgia,  as  appears  from  the  attachment 
upon  which  the  garnishment  was  Issued. 
(2)  The  garnishee,  the  Central  of  Creorgla 
Railway -Company,  is  a  resident  of  Chatham 
county,  in  -said  state  of  Georgia,  such  resi- 
dence being  fixed  by  the  public  laws  of  said 
state;  and  the  superior  and  city  courts  of 
Chatham  county,  Ga.,  only,  have  Jurisdic- 
tion of  this  garnishee  in  this  gamiahmoit 
proceeding.  (3)  ^he  superior  court  of  Schley 
county  is  without  jurisdiction  to  entertahi 
such  garnishment  proceedings  or  to  raider 
judgment  thereon;  the  garnishment  hav- 
ing been  issued  upon  an  attachment  based 
upon  the  nonresidence  of  the  defendant  in 
this  state,  the  residence  of  this  garnishee 
being  fixed  by  the  public  laws  of  this  state 
in  the  county  of  Chatham,  in  the  state  of 
Georgia,  and  the  garnishee  having  no  resi- 
dence in  the  county  of  Schley,  said  state. 
(4)  The  defendant  being  a  nonresident,  the 
situs  of  any  debt  that  may  be  due  to  it  by 
the  garnishee  is  at  the  residence  of  the  gar- 
nishee, which  is  in  the  county  of  Chatham, 
said  state;  the  situs  being  so  made  by  the 
act  of  the  Legislature  approved  August  13, 
1904  (Acts  1904,  p.  100)."  The  court  overrul- 
ed the  motion,  and  the  garnishee  excepted. 

C.  R.  McCrory  and  W.  D.  Kiddoo,  for 
plaintiff  in  error.  A.  J.  Walters  and  Shlpp 
&  Sheppard,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(ISO  Oa.  39<«) 

McDonald  v.  vaughn. 

(Supreme  Court  of  Georgia.     March  26,  1908.) 

Statutes  —  General  and   Special  Acts  - 
Creation  of  City  Coubt. 

The  act  of  the  General  Assembly  creating 
the  city  court  of  Vienna  (Acts  1901,  p.  ISHi. 
in  so  far  as  it  seeks  to  provide  that  tke  court 
shall  have  jurisdiction  to  try  an  issue  founded 
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on  the  counter  affidavit  taiade  in  resist&nce  to 
a  warrant  to  dispossess  a  tenant  holding  over, 
is  not  unconstitutional  and  void,  in  that  it  is 
contrary  to  article  1,  8  4,  oar.  1,  of  the  Con- 
stitution of  the  state  of  Georgia,  which  pro- 
vides that  "laws  of  a  general  nature  shall  have 
uniform  operation  throughout  the  state,  and  no 
epecial  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  existing 
general  law,"  on  the  ground  that  there  is  a  gen- 
eral law  (Civ.  Code  1895,  §  4816)  which  provides 
that  such  issues  shall  be  tried  in  the  superior 
court  of  the  county  where  the  land  lies,  and  that 
the.  act  above  referred  to.  creating  the  city  court 
of  Vienna,  is  a  local  law  covering  the  same 
Bubject-matter. 

[Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig. 
▼ol  44,  Statutes,  §  110.] 

(Syllabus  by  the  Court.) 

Action  between  P.  Q.  McDonald  and  W.  B. 
Vaughn.  From  the  judgment,  McDonald 
brought  error  to  the  Court  of  Appeals.  Ques- 
tion certified  by  the  Court  of  Appeals.  Ques- 
tion answered. 

S.  R.  Feilds  and  Shipp  &  Sbeppard,  for 
plaintiff  in  error.  George  &  Woodward  and 
M.  P.  Hall,  for  defendant  in  error. 

EVANS,  P.  J.  The  following  question  has 
been  certified  to  us  by  the  Court  of  Appeals: 

"Is  the  act  of  the  General  Assembly  creat- 
ing the  city  court  of  Vienna,  (Laws  Ga.  1901, 
p.  189),  In  so  far  as  It  seeks  to  provide  that 
said  court  shall  have  jurisdiction  to  fry  an  is- 
sue fouhded  on  the  counter  affidavit  made  in 
resistance  to  a  warrant  to  di^ossess  a  tenant 
holding  over,  unconstitutional  and  void,  In 
that  it  is  contrary  to  article  1,  §  4,  par.  1,  of 
the  Constitution  of  the  state  of  Georgia  (Civ. 
Code  1895,  §  5732),  which  provides  that  'laws 
of  a  general  nature  shall  have  uniform  opera- 
tion throughout  the  state,  and  no  special  law 
shall  be  enacted  in  any  case  for  which  pro- 
vision has  been  made  by  an  existing  gen- 
eral law,'  on  the  ground  that  there  is  a  gen- 
eral law  (Civ.  Code  1895,  S  481Q)  which  pro- 
vides that  such  issues  shall  be  tried  in  the 
superior  court  of  the  county  where  the  land 
lies,  and  that  the  act  above  referred  to,  creat- 
ing the  city  court  of  Vienna,  is  a  local  law 
covering  the  same  subject-matter?*' 

We  answer  this  question  in  the  negative. 
The  clause  of  the  Constitution  to  which  refer- 
ence is  made,  in  the  absence  of  a  general  act 
providing  for  the  establishment  of  city  courts, 
does  not  forbid  the  Legislature  from  creat- 
ing a  constitutional  city  court  and  defining  Its 
powers  and  jurisdiction.  The  Constitution 
authorizes  the  creation  of  city  courts  from 
time  to  time,  In  the  legislative  discretion. 
Not  only  may  these  courts  be  created  at  the 
legislative  will,  but  they  are  expressly  ex- 
cepted by  the  Constitution  from  the  opera- 
tion of  the  requirement  of  uniformity  in  ju- 
risdiction, powers,  and  procedure  of  other 
courts.  Article  6,  §  9,  par.  1  of  the  Constitu- 
tion (Civ.  Code  1895,  §  5859)  declares:  "The 
jurisdiction,  powers,  proceedings  and  practice 
of  all  courts  or  officers  Invested  with  judicial 
powers  (except  city  courts),  of  the  same  grade 


or  class,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process,  judgment  and 
decree  by  such  courts,  severally,  shall  be  uni- 
form. This  uniformity  must  be  established 
by  the  General  Assembly."  It  Is  clear  that 
the  Legislature,  by  a  general  act,  could  make 
provision  for  the  establishment  of  city  courts, 
conferring  upon  them  jurisdiction  and  powers 
not  expressly  reserved  by  the  Constitution  to 
other  courts,  and  that  a  city  court  established 
under  such  general  act  would  have  concurrent 
jurisdiction  with  existing  courts  over  matters 
within  Its  jurisdictional  limitation. 

The  legislative  power  to  establish  a  city 
court  by  a  separate  and  independent  act  neces- 
sarily implies  the  right  to  confer  upon  It 
jurisdiction  over  particular  subject-matters 
which  could  constitutionally  be  given  to  a  city 
court  by  a  general  act  Were  it  otherwise,  it 
would  be  Impossible  to  establish  a  city  court 
by  an  independent  statute,  as  permitted  by  the 
Cionstitutlon,  since  the  general  laws  of  force 
make  provision  for  the  trial  of  all  cases  In 
some  existing  court.  Moreover,  section  4816 
of  the  Civil  Code  of  1895,  which  provides  for 
the  return  of  the  warrant  to  dispossess  a  ten- 
ant, and  the  counter  affidavit,  to  the  superior 
court,  for  trial  in  that  court,  does  not  have 
the  effect  to  vest  exclusive  jurisdiction  In 
the  superior  court  In  the  case  of  Harper  v. 
Tomblin,  127  Ga.  390,  56  S.  E.  43a,  It  was 
held  that  Civ.  Code  1895,  §  4208,  expressly 
conferred  upon  county  courts  jurisdiction  to 
hear  and  determine  cases  of  this  character, 
and  that  the  superior  court  did  not  have 
exclusive  jurisdiction  over  the  same.  The 
act  creating  the  city  court  of  Vienna  does  not 
attempt  to  take  from  the  superior  court  any 
of  its  jurisdiction.  It  merely  confers  upon  the 
city  court  of  Vienna  concurrent  jurisdiction 
within  the  territorial  limits  of  that  court 

There  Is  no  constitutional  provision  which 
denies  to  the  Legislature  the  power  to  confer 
upon  a  city  court,  created  under  constitutional 
authority,  concurrent  jurisdiction  as  to  all 
matters  except  such  as  the  Constitution  has 
placed  within  the  exclusive  jurisdiction  of 
other  courts.    All  the  Justices  concur. 


080  Ga.  459) 

PBNN  MUT.  LIFE  INS.  CO.  v.  FULTON. 

(Supreme  Court  of  Georgia.     March  28,  1908.) 

1.  Stipulations— Submission  of  Issues. 

Where  suit  was  brought  by  a  landlord 
against  a  tenant,  alleging  that  the  latter  was  a 
tenant  by  the  year,  and  that  he  failed  and  re- 
fused to  pay  his  rental  for  the  entire  time,  but 
had  only  paid  a  portion  thereof,  and  where  the 
defendant  had  removed  from  the  rented  prem- 
ises, send  it  appeared  from  a  certificate  of  the 
presiding  judge  that  counsel  for  both  sides  agreed 
that  the  sole  question  to  be  determined  by  the 
jury  was  whetner  the  tenant  had  the  right  to 
terminate  the  lease  because  of  the  untenantable 
condition  of  the  premises,  and  that  it  was  agreed 
that,  if  he  had  such  right,  he  would  only  be 
liable  for  rent  for  the  term  during  which  he 
actually  occupied  them,  and  where  the  issue  so 
agreed  upon  as  controlling  was  fairly  submitted 
to  the  jury,  there  was  no  error  in  failing  to  sub- 
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mit  other  issuer  which  mifht  otherwise  have 
been  i>roper  for  submission  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Diff. 
Yol.  44,  Stipulations,  §§  88-54.] 

2.  SAHB— IMSTBUCTIONB. 

In  view  of  the  statement  of  the  presiding 
judge  as  set  forth  in  the  preceding  headnote, 
and  of  the  evidence,  there  was  no  error  in  any 
of  the  charges  or  failures  to  charge  complained 
of  in  the  motion  for  a  new  trial,  at  least  none 
which  would  require  a  reversal. 

3.  Same— Evidence. 

There  was  sufficient  evidence  to  sustain  the 
verdict,  and  there  was  no  error  in  overruling 
the  motion  for  a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  C.  F.  Fulton  against  the  Penn 
Mutual  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  S.  Schley,  Raiford  FalHgant,  and  Ed- 
ward S.  Elliott,  for  plaintiff  In  error.  Adams 
&  Adams,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(130  Oa.  460> 

GREEN  V.  BABCOCK  BROS.  LUMBER  CO. 
(Supreme  Court  of  Georgia.     March  28,  190&) 

1.  Master  and  Servant— Duty  to  Furnish 
Machi n er y  Reason ablt  Safe— Machinert 
TO  Which  Applicable. 

Where  a  master  employs  -a  servant  not  to 
work  with  machinery,  but  to  repair  it  when 
defective  or  out  of  order,  the  rule  that  the  mas- 
ter is  bound  to  use  ordinary  care  to  furnish, 
for  his  servant  to  work  with,  machinery  equal 
in  kind  to  that  in  general  use,  and  reason- 
ably safe  for  use  by  one  exercising  ordinary 
care,  does  not  apply  to  the  machinery  to  be  re- 
paired. Dartmouth  Spinning  Co.  v.  Achord,  84 
Ga.  14,  10  S.  B.  449,  6  L.  R.  A.  190. 
2*  Same— Warning — Latent  Danger. 

If  a  master  sends  a  servant,  employed  to 
repair  machinery,  to  repair  a  particular  machine, 
and  knows,  or  in  the  exercise  of  ordinary  care 
should  know,  not  only  that  the  machine  is  out 
of  repair,  but  that  there  is  some  latent  danger 
attendant  upon  the  service,  and  which  is  un- 
known to  the  servant,  and  could  not  be  known 
to  him  by  the  use  of  ordinary  care,  and  as  to 
which  he  has  not  equal  means  of  knowing  with 
the  master,  the  latter  is  under  duty  to  warn  the 
servant  thereof.  Civ.  Code  1895,  §§  2611,  2612. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  310-^16^.] 

3.  Same— Actions— Pleading — Sufficiency. 

Independently  of  the  allegation  quoted  in 
the  fourth  headnote,  the  petition  in  the  present 
case  set  out  a  cause  of  action  which  was  suffi- 
cient to  withstand  a  general  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  809-847.] 

4.  Same. 

An  allegation  that  "the  plaintifit  charges 
that  the  defendant  knew  of  the  defective  condi- 
tion of  the  condenser,  on  account  of  the  fact 
that  for  several  days  previous  to  \he  explosion 
the  engine  had  not  been  properly  working,  and 
had  by  its  actions  given  full  warning  that  it 
was  in  a  dangerous  and  defective,  conoition,"  is 
subject  to  special  demurrer  upon  the  ground 
that  it  is  not  alleged  in  what  respect  the  engine 
had  not  been  properly  working,  and  because  it  is 


not  alleged  what  actions  of  the  engtne  gave 
warning  that  it  was  in  a  dangeroos  and  dtfective 
condition. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Dfs. 
vol.  34,  Master  and  Servant,  §§  8ie-836u] 

&.  Same. 

The  other  grounds  of  special  demurrer  were 
without  merit  * 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Miller  Comity ; 
W.  C.  Worrill,  Judge. 

Action  by  M.  L.  Green  against  the  Babcock 
Bros.  Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiflf  brings  error.    Rereried. 

Pottle  &  Glessner  and  B.  B.  Lane,  for  plain- 
tiff in  error.  Russell  &  Hawes,  for  defendant 
in  error. 

ATKINSON,  J.  1-2.  The  first  and  second 
headnotes,  without  further  elaboration,  suffi- 
ciently state  the  general  rules  of  iaw  appli- 
cable to  this  case. 

3.  The  action  was  by  a  widow  for  dam- 
ages resulting  from  the  death  of  her  husband, 
caused  by  the  explosion  of  a  cylinder  at- 
tached to  a  steam  engine  which  be  was  em- 
ployed to  inspect  and  repair;  it  being  con- 
tended that  latent  dangers  existed  in  con- 
nection with  the  service  to  be  performed, 
which  were  known  by  the  defendant,  or  by 
the  exercise  of  ordinary  care  could  have  been 
known  by  the  defendant,  and  which  were 
not  known  to  the  plalntilTs  husbanO,  and 
were  not  discoverable  by  him  in  the  exercise 
of  ordinary  care,  and  which  he  did  not  have 
equal  means  with  the  master  of  discovering, 
and  that  the  master  did  not  warn  him  of 
the  existence  thereof.  The  suit  wag  dis- 
missed on  demurrer,  and  error  Is  assigned 
upon  the  Judgment  of  the  court  The  peti- 
tion alleged,  among  other  things,  substantial- 
ly the  following:  The  engine  was  equipped 
with  a  condenser,  oil  cup,  and  lubricator, 
and,  when  they  were  in  proper  working  or- 
der, steam  woiUd  go  from  the  pipe  to  the  con- 
denser and  be  condensed  into  water,  and  this 
water  would  go  into  the  lubricator  from  the 
top,  while  oil  from  the  oil  cup  passed  into  it 
from  the  bottom.  When  the  lubricator  was 
filled  with  water,  the  oil,  being  lighter,  rose 
to  the  top,  and  thence  passed  through  a  pipe 
to  the  engine,  and  thus  lubricated  the  piston 
rod  and  engine.  The  lubricator  was  in  the 
shape  of  a  cylinder,  made  of  glass,  through 
which  the  oil  could  be  seen  rising  to  the  top 
when  the  lubricator  was  working  properly. 
About  three  weeks  before  the  explosion,  the 
water  in  the  condenser  had  frossen,  and  the 
condenser  had  burst  The  master  had  re- 
paired the  condenser  by  soldering  the  break; 
but  the  repairing  had  been  so  negligently  and 
defectively  done  that  the  water  did  not  there- 
after pass  into  the  lubricator  as  it  should 
have  done,  so  as  to  allow  the  oil  to  rise  and 
pass  through  the  pipe  at  the  top  of  the  lub- 
ricator to  the  engine  and  the  piston  rod,  and 
the  result  was  that  the  engine  and  piston  rod 
were  without  oil,  or  sufficient  oil,  became  dry 
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and  hard,  and  finally  caused  the  explosion 
which  produced  the  injury. 

The  plaintifTs  husband  had  formerly  work- 
ed for  the  defendant,  but  had  left  its  employ- 
ment three  or  four  weeks  prior  to  the  time 
of  his  death,  and  had  returned  to  work  only 
a  day  or  two  before  his  death.  The  breaking 
and  repairing  of  the  condenser,  as  above  set 
forth,  occurred  during  his  absence,  and  he 
had  no  knowledge  that  the  condenser  had 
been  broken  or  repaired,  and  had  not  been 
called  on  to  inspect  the  condenser  or  lubrica- 
tor before,  and  he  had  not  time,  and  had  no 
opportuni^,  for  discoyering  the  condition  of 
the  same.  It  was  not  the  general  duty  of  th.e 
plaintiff's  husband  to  inspect  or  to  work  with 
the  machinery ;  but  it  was  only  his  duty  to 
inspect  and  repair  any  particular  machinery 
in  use  at  defendant's  mill  at  such  times  as 
his  service  might  be  demanded  by  other  serv- 
ants of  the  defendant,  employed  in  operating 
any  of  the  machinery  connected  with  the 
defendant's  sawmill  plant  He  was  free 
from  fault  In  the  premises,  and  the  injury 
was  occasioned  solely  by  the  negligence  of 
the  defendant  as  stated.  He  did  not  know, 
and  had  not  equal  means  with  the  defendant 
of  knowing,  of  the  defect  and  dangers.  It 
was  the  duty  of  the  defendant  to  have  in- 
spected the  engine  long  before  the  plaintifTs 
husband  was  called  upon  to  do  so,  and  to 
have  remedied  the  defects  before  the  condi- 
tion of  the  engine  became  so  dangerous,  and 
to  have  stopped  the  engine  and  exhausted  all 
the  steam  before  calling  on  him  to  repair  it, 
or  at  least  to  have  warned  him  of  the  danger 
and  placed  him  on  an  equal  footing  with 
the  defendant  with  reference  to  the  matter. 
His  regular  post  of  duty  was  not  at  the 
engine,  but  at  some  distance  therefrom.  He 
was  called  to  the  engine,  and  it  exploded  and 
injured  him. 

The  allegations  charging  negligence  upon 
the  part  of  the  master,  and  excusing  the  con- 
duct of  the  plaintifTs  husband  in  failing  to 
avoid  the  consequences  to  himself  of  the  neg- 
ligence of  the  master,  stated  a  case  against 
the  defendant  sufficient  to  withstand  a  gener- 
al demurrer.  It  is  insisted  that  the  plaintifTs 
husband  had  equal  means  of  discovering  the 
danger,  but  the  allegations  of  the  petition 
fail  to  develop  facts  sufficient  to  support 
that  theory  of  defense.  It  was  not  the  gen- 
eral duty  of  the  plaintifTs  husband  to  inspect, 
and  it  is  alleged  that  after  he  resumed  his 
employment,  one  or  two  days  before  the  dis- 
aster, he  had  not  been  called  upon  to  inspect 
this  engine,  and  that  he  had  not  inspected 
the  same,  or  discovered  the  defects,  and  that 
he  had  not  been  informed  that  the  cylinder 
had  been  broken  and  repaired,  and  that  he 
had  not  been  warned  of  the  danger.  Knowl- 
edge of  the  danger  and  duty  to  avoid  the 
same  should  not  be  imputed  to  the  plaintifiTs 
husband,  so  as  to  Impeach  the  general  allega- 
tions of  freedom  from  fault,  unless  such 
knowledge  should  necessarily  be  inferred 
from  the  allegations  contained  in  the  peti- 


tion. Blackstone  v.  Central  Ry.  CJo.,  105  Ga. 
380,  31  S.  B.  90.  No  such  inference  is  Justi- 
fied by  the  allegations  of  the  petiti^  under 
consideration. 

4.  The  allegations  quoted  in  the  fourth 
headnote  were  subject  to  special  demurrer, 
as  specified ;  but  if  the  particular  paragraph 
at  which  the  special  ground  of  demurrer  was 
aimed  should  not  be  cured  by  amendment, 
and  should  be  stricken,  the  petition  would 
still  be  sufficient  to  withstand  a  general  de- 
murrer. This  being  so,  the  entire  case  should 
not  have  been  dismissed. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(180  G«.  406) 
JORDAN  V.  STATE. 
(Supreme  Court  of  Georgia.     March  27,  1908.) 

1.  Cbucinai.   Law— InsTBUOTiONS— "Reason- 
able Doubt." 

An  instruction  is  not  erroneous  which  de- 
fines a  reasonable  doubt  as  one  arising  out  of 
the  case,  either  from  the  want,  weakness,  insuffi- 
ciency, or  conflict  in  testimony,  and  which  leave€ 
the  mind  of  an  honest  juror  wavering  and  in 
doubt  as  to  the  guilt  of  the  accused,  a  doubt 
which  is  not  a  mere  conjecture,  but  one  for 
which  the  jury  can  assign  a  reason,  ^from  having 
heard  the  whole  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1904-1922. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6958-6972 ;    vol.  8,  p.  7779.] 

2.  Sake. 

Having  charged  as  to  the  weight  which 
might  l>e  given  to  the  prisoner's  statement,  it 
was  not  necessary,  in  defining  a  reasonable 
doubt,  for  the  judge  further  to  say  that  it  might 
arise  from  the  defendant'^  statement. 

lEd.  Note.~For  cases  in  point,  see  Cent.  Dig. 
vol.  14.  Criminal  Law,  §§  1921,  1922.] 

3.  Same— Wbit  of  E2bbob— Habmless  Ebbobt-* 

iNSTBUCnONS. 

In  connection  with  a  charge  on  the  credi- 
bility of  witnesses,  an  instruction  that  the  jury 
should  observe  their  demeanor  and  conduct  in 
the  delivery  of  their  testimony,  and  take  into 
consideration,  if  such  appears  from  the  testi- 
mony, the  relationship,  bias,  or  prejudice  of  any 
witness,  is  not  ground  for  a  new  trial  because 
the  court  used  the  word  "should,"  instead  of 
"may." 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1889-1894.] 

4.  Same—Instbuctions— Good  Chabacteb. 

A  charge  on  the  subpect  of  character,  that 
"it  is  contended  that  evidence  has  been  intro- 
duced that  shows  the  defendant  to  be  a  man  of 
good  character.  I  charge  you  that  evidence 
of  good  character  may  be  taken  into  considera- 
tion by  you,  not  only  in  passing  upon  the  guilt 
or  innocence  of  the  defendant,  but  also  as  to 
whether  or  not  such  character  may  of  itself  be 
sufficient  to  generate  a  doubt  in  the  minds  of 
the  jury  as  to  the  guilt  of  the  accused" — is  not 
open  to  the  criticism  that  the  prefatory  state- 
ment, that  it  was  contended  that  evidence  as  to 
good  character  had  been  introduced,  tended  to 
impair  and  destroy  the  force  and  value  of  the 
evidence  relating  to  the  good  character  of  the 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §|  1838-1845.] 

6.  Same. 

The  court  having  fully  and  accurately  in- 
structed the  jury  on  the  law  touching  the  pris- 
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oner's  statement,  a  charge  that  the  jury  get  the 
facts  from  the  witness  stand,  and  from  no  other 
source,  \9ihen  considered  in  its  context,  did  not 
restrict  the  jury  to  the  testimony  and  eliminate 
from  their  consideration  the  prisoner's  state- 
ment in  reaching  a  verdict. 

[EM.  Note.— For  cases  in  point,  see  C5ent  Dig. 
vol.  14,  Criminal  Law,  §§  1990-1995.] 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Washington 
County;  B.  T.  Rawlings,  Judge. 

Zack  Jordan  was  convicted  of  murder,  and 
he  brings  error.    Affirmed. 

Hardwick,  Wright  &  Hyman,  for  plaintiff 
in  error.  Hines  &  Jordan,  Alf  Harrington, 
Sol.  Gen.,  and  Jno.  C.  Hart,  Atty.  Gen.,  for 
the  State. 

EVANS,  P.  J.  Zack  Jordan  was  convict- 
ed of  the  murder  of  Albert  Brovm,  with  a 
recommendation  of  life  imprisonment.  The 
court  refused  a  new  trial,  and  he  excepts. 

],  2.  Several  of  bis  grounds  relate  to  the 
court's  instruction  on  reasonable  doubt,  com- 
plaining that  the  definition  of  a  reasonable 
doubt  was  inaccurate,  and  especially  erron- 
eous because  the  court  omitted  to  inform  the 
jnry  that  a  reasonable  doubt  might  arise 
from  the  prisoner's^  statement.  The  court 
cliarged  the  Jury  on  the  weight  which  might 
1>e  given  to  the  prisoner's  statement.  The 
court's  definition  of  a  reasonable  doubt  is 
substantially  given  in  the  syllabus;  and  is 
not  erroneous  because  he  characterized  such 
a  doubt  as  one.  for  which  a  reason  can  he  as- 
signed. Vann  v.  State,  83  Ga.  45,  9  S.  B. 
945;  Fletcher  v.  State,  90  Ga.  468,  17  S.  B. 
100.  Nor  was  it  error  to  fail  to  charge  in  im- 
mediate connection  with  such  definition  that 
a  reasonable  doubt  may  arise  from  the  pris- 
oner's statement  Walker  v.  State,  118  Ga. 
34,  44  S.  B.  850. 

3.  The  credibility  of  a  witness  is  a  matter 
to  be  determined  by  the  Jury  under  proper 
instructions  from  the  court.  Pen.  Code  1895, 
8  1028.  The  manner  and  conduct  of  a  wit- 
ness while  delivering  his  testimony,  his  bias, 
hostility,  or  relationship,  if  shown  to  exist, 
are  legitimate  matters  for  consideration  bj 
the  jury  in  deciding  what  credit  should  be 
given  to  his  testimony,  and  the  court  may  so 
instruct  the  jury.  The  criticism  that  the 
Judge  in  his  instruction  on  this  subject  ought 
to  have  said  that  the  Jury  **may,"  instead  of 
"should,"  take  these  matters  into  considera- 
tion, savors  more  of  verbal  nicety  in  expres- 
sion than  of  substantial  error  of  law. 

4.  The  court  delivered  the  charge  as  to 
good  character  which  appears  In  the  syllabus. 
The  criticism  is  unmerited.  The  prefatory 
remark  of  the  court  was  not  calculated  to  re- 
flect on  the  defendant's  evidence  as  to  his 
good  character,  and  we  are  satisfied  no  such 
inference  w*as  made  by  the  Jury. 

5.  After  instructing  the  Jury  on  the  law 
applicable  to  the  case  and  defining  the  issues, 
the  court  used  this  language:  "All  of  these 
are  questions  of  fact  for  you  to  determine. 


gentlemen,  under  the  eyidenoe  as  you  under- 
stand it  and  the  law  as  I  have  giv^i  it  to 
you  in  charge.  After  having  given  yon  the 
law  in  charge,  you  become  the  Judges  of  the 
law  and  the  facts  in  the  case.  You  receive 
the  law  from  the  court;  and  you  can  get  it 
from  no  other  source.  Ton  get  the  facts  from 
the  witness  stand,  and  you  can  get  them 
from  no  other  source,  and  it  is  for  you  to  de- 
termine what  the  truth  of  the  transaction 
is."  Exception  is  taken  to. this  clause  of  the 
foregoing  charge:  "You  get  the  facta  from 
the  witness  stand,  and  you  can  get  them  from 
no  other  source."  The  error  assigned  is  that 
it  restricted  the  Jury  to  the  sworn  testimony, 
and  eliminated  the  prisoner's  statement  from 
their  consideration.  It  was  decided  in 
Vaughn's  Case,  88  Ga.  731,  16  S.  E.  64,  that 
"the  general  tenor  of  the  charge  of  the  court 
on  the  trial  of  a  criminal  case  should  be 
shaped  by  the  evidence  alone,  and  the  law  ap- 
plicable thereto,  adding,  or  at  some  stage  of 
the  charge  incorporating,  the  statutory  pro- 
visions touching  the  prisoner's  statement,  and, 
in  case  of  special  request  to  charge  on  the 
statement,  granting  such  request  if  the  mat- 
ter requested  be  appropriate."  This  ruling 
has  been  followed  and  approved  In  several 
cases.  Hays  v.  State,  114  Ga.  25,  40  S.  B. 
13,  and  cases  cited.  In  the  case  at  bar  the 
court  gave  the  statutory  Instruction  relative 
to  the  prisoner's  statement,  and  in  that  con- 
nection also  charged  the  Jiury  "look  to  the 
statement,  consider  it,  and  if  you  believe  the 
statement  is  true,  and  under  the  statement 
you  believe  the  defendant  is  not  guilty,  yon 
have  a  right  to  act  ui)on  the  statement  of 
the  defendant,  even  in  preference  to  the 
sworn  testimony  in  the  case."  In  the  case 
of  Coney  v.  State,  90  Ga.  140,  15  S.  B.  746. 
it  was  held  that,  where  the  court  gave  a 
proper  charge  touching  the  prisoner's  state- 
ment, it  was  not  error  to  instruct  the  Jury 
that  it  was  for  them  to  determine  from  the 
evidence  whether  or  not  the  homicide  was  un- 
lawful, nor  was  it  error  to  charge:  "Now, 
as  to  what  is  the  truth  of  the  case,  you  are 
the  Judges.  You  are  to  decide  from  the  tes- 
timony. You  look  to  all  of  the  circumstances 
of  the  case.  Look  to  the  testimony  of  the 
witnesses.  ♦  ♦  ♦  If  you  believe  from  the 
testimony  that  the  prisoner  is  guilty  of  the 
offense  of  murder,  your  verdict  will  be:  'We, 
the  Jury,  find  the  defendant  guilty.' "  The 
instruction  complained  of  in  the  present  case, 
while  perhaps  more  emphatic,  was  not  more 
restrictive  than  in  the  Coney  Case.  The  Jury 
in  all  criminal  cases  are  sworn  to  try  the 
issue,  "and  a  true  verdict  give  according  to 
the  evidence."  Pen.  Code  1895,  |  979.  In 
this  state  the  prisoner  is  not  allowed  to  tes- 
tify, but  may  state,  without  being  sworn,  any 
relevant  matters  in  his  own  behalf.  The  Jury 
are  allowed  to  give  the  prisoner's  statement 
such  force  as  they  think  it  ^ititled  to.  When 
considered  in  connection  with  its  context,  the 
instruction  complained  of  is  only  tantamount 
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to  a  charge  that  the  defendant's  guilt  mu8t 
be  made  to  appear  from  the  evidence.  If  the 
jury  desired  to  reject  all  of  the  evidence  or 
a  part  of  the  evidence  because  of  Its  conflict 
with  the  defendant's  statement,  they  were 
instructed  that  they  had  the  power  to  do  this* 

Moreover,  the  charge  of  the  court  was  that 
they  should  get  the  facts  from  the  witness 
stand.  In  the  trial  of  criminal  cases  it  is 
the  universal  practice  for  the  defendant  to 
deliver  his  statement  from  the  witness  stand; 
that  is,  the  place  occupied  by  the  witnesses 
who  testify  in  the  case.  We  do  not  think 
the  language  of  the  court  could  have  been 
understood  by  the  jury  to  have  the  effect  of 
eliminating  any  consideration  of  the  pris- 
oner's statement,  but  rather  as  an  admonition 
that  they  must  not  go  outside  of  what  trans- 
pired at  the  triai  in  determining  the  guilt  or 
innocence  of  the  accused. 

An  examination  of  the  record  discloses  no 
error  of  law;  and,  as  the  evidence  warranted 
the  verdict,  the  judgment  is  affirmed.  All 
the  Justices  concur. 


(130  Ga.  482) 

COLUMBUS  CRATE  CO.  v.  EVANS. 
(Supreme  Court  of  Georgia.     March  27,  1908.) 

Frauds,  Statute  op— Salk  of  Personalty— 

Vaxi  dity— Deli  vert. 

An  executory  contract  in  i>arol  for  the  sale 
of  personal  property  amounting  to  more  than 
$.50  is  not  void  under  the  statute  of  frauds  (Civ. 
Code  1895,  f  2693,  par.  7),  where  the  contract 
is  afterwaroB  partly  executed  by  delivery  of  a 
portion  of  the  goods  and  acceptance  and  payment 
therefor;  such  delivery  and  payment  being  in 
pursuance  of  the  contract,  within  the  time  stipu- 
lated for  delivery,  and  while  both  parties  rec^ 
oenized  its  existence.  See,  in  this  connection,  1 
Mecbem  on  Sales,  S  401 ;  Wood,  Stat.  Frauds, 
521 ;  Cason  v.  Cheely,  6  Ga.  554 ;  Bryan  v. 
Southwestern  R.  Co.,  37  Ga.  26 ;  Bearden  Mer- 
eantile  Co.  v.  Madison  Oil  Co.,  128  Ga.  695, 
698,  58  S.  E.  200. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Frauds.  Statute  of,  §  293.] 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Muscogee 
County;  W.  A.  Little,  Judge. 

Action  by  A.  J.  Evans  against  the  Colum- 
bus Crate  Company.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affirmed. 

The  suit  was  against  the  Columbus  Crate 
Company  for  damages  arising  from  a  breach 
of  a  parol  executory  contract  for  the  sale  of 
goods  exceeding  $50  in  value.  The  petition 
as  amended  alleged:  "(1)  Your  petitioner 
shows  that  on  April  12,  1906,  petitioner  and 
said  Columbus  Crate  Company  entered  into 
an  oral  contract,  whereby  the  said  crate  com- 
I>any  agreed  and  contracted  to  deliver  to 
your  petitioner  at  Fort  Valley,  Ga.,  50,000 
peach  carrier  crates,  and  petitioner  agreed 
to  prfy  for  the  same  at  and  for  the  price  of 
11^  cents  per  crate,  and  it  was  further  pro- 
vided in  said  contract  that  petitioner  had 
the  privilege  of  increasing  the  number  of  said 
crates  to  60,000  by  notifying  said  Columbus 


Crate  Company  on  or  before  April  24,  1906. 
(2)  Petitioner  shows  that  he  did  exercise  the 
privilege  of  increasing  said  order  to  60,000 
crates,  and  so  notified  the  said  Columbus 
Crate  Company  before  April  24,  1906.  (3) 
Petitioner  shows  that  all  of  said  crates  were 
to  be  delivered  it  Fort  Valley,  Ga.,  between 
June  15  and  July  1,  1906 ;  but  it  was  subse- 
quently agreed  between  the  parties  that  de- 
livery might  commence  prior  to  June  15, 
1906,  and  the  said  Columbus  Crate  Company 
delivered  to  petitioner,  under  said  contract, 
10,500,  of  said  peach  carrier  crates  on  or 
about  June  1,  1906,  and  petitioner  accepted 
and  paid  for  said  crates.  (4)  Petitioner 
shows  that  subsequently  to  the  delivery  of 
said  10,500  crates,  to  wit,  on  June  5,  1906, 
said  Columbus  Crate  Company  notified  your 
petitioner  that  they  would  not  complete 
and  carry  out  said  contract  by  delivering  the 
remainder  of  said  crates.  (5)  Petitioner 
shows  that,  at  the  time  said-  Columbus  Crate 
Company  notified  petitioner  that  they  would 
not  fill  the  remaining  portion  of  said  contract, 
your  petitioner  went  Into  the  open  market 
and  bought  peach  carrier  crates  of  the  same 
quality  as  those  offered  in  said  contract  by 
the  said  Columbus  Crate  Company,  for  the 
purpose  of  supplying  his  demands,  at  and  for 
the  price  of  15  Cents  per  crate,  which  was  the 
market  price  at  that  time  delivered  at  Fort 
Valley,  Ga.  (6)  Petitioner  shows  that  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach  of 
said  contract  was  3^^  cents  per  crate  delivered 
at  Fort  Valley,  Ga.,  and  the  difference  be- 
tween the  contract  price  at  the  time  of  said 
breach '  of  said  contract  was  $1,73^50,  In 
which  said  sum  the  said  Columbus  Crate 
Company  has  injured  and  damaged  your  pe- 
titioner, and  refuses  to  pay  your  jjetitioner." 
The  defendant  demurred  on  the  following 
grounds:  "(1)  Because  the  allegations  in  said 
petition  do  not  set  forth  any  cause  of  action. 
(2)  Because  the  amount  of  crates  alleged  to 
have  been  contracted  for  were  more  than  $50 
worth,  and  the  petition  does  not  show  that 
the  contract  was  in  writing,  or  that  the  buy- 
er accepted  any  part  of  the  goods  or  crates 
sold,  and  actually  received  the  same,  or  that 
something  was  given  in  earnest  to  bind  the 
bargain,  or  in  part  payment  (3)  Because  it 
is  not  alleged  that  there  was  such  a  part 
performance  as  would  render  it  a  fraud  of 
the  party  refusing  to  comply,  if  the  court  did 
not  compel  a  performance.  (4)  Because  it  is 
not  alleged  that  the  plaintiff  agreed  to. accept 
the  said  crates,  or  pay  any  sum  whatever 
for  them,  and  said  alleged  contract  is  shown 
to  be  unilateral,  and  it  is  not  alleged  the 
plaintiff  agreed  to  do  anything  or  that  he 
promised  to  do  anything  on  his  part.  (5)  Be- 
cause it  is  not  alleged  that  the  plaintiff  ac- 
cepted a  part  of  the  goods  or  crates  and  ac- 
tually received  the  same  at  the  time  the  al- 
leged contract  was  made.  (6)  Because  no 
valid  binding  contract  between  the  parties  is 
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alleged.  (7)  Because  the  petitioner  does  not 
show  that  any  promise  was  made  in  writing, 
signed  by  the  party  sought  to  be  charged 
therewith,  or  some  person  by  him  or  it  law- 
fully authorized."  The  demurrer  was  oyer- 
ruled,  and  the  defendant  excepted. 

J.  H.  Martin  and  A.  W.  Ck)zart,  for  plain- 
tiff in  error.  Peter  Preer  and  C  R.  Williams, 
for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(130  Ga.  461) 

MATTOX  et  al.  v.  DBADWTUSR  et  al. 
(Supreme  Court  of  Georgia.     March  28,  1908.> 

Wills— Construction  —  Vestbd  ob  Contin- 

OENT  Estates. 

A  will  provided  as  follows:  All  the  estate 
of  the  testator  was  devised  and  bequeathed  to 
his  wife,  for  the  benefit  of  herself  and  family, 
during  her  natural  life  or  so  long  as  she  should 
remain  a  widow,  provided  that  none  of  the  tes- 
tator's sons  were  to  be  beneficiaries  under  this 
provision  after  their  marriage  or  arrival  at  the 
age  of  21  years,  or  after  a  neglect  or  refusal 
on  their  part  to  do  and  perform  their  duty  in 
the  management  and  taking  care  of  the  estate; 
and  the  daughters  of  the  testator  were  not  to 
receive  any  benefit  under  this  provision  of  the 
will  after  their  marriage  until  the  final  division 
of  the  estate.  If  the  widow  should  marry,  the 
entire  estate  was  to  be  equally  divided  between 
her  and  the  children  of  the  testator  then  living, 
share  and  share  alike.  If  she  should  die  with- 
out marrying,  then  the  testator's  property  was 
to  be  equally  divided  between  hi»  then  living 
children,  provided  that  should  either  of  his  chil- 
dren die  before  either  of  the  divisions  previously 
provided,  leaving  a  child  or  children  living  at 
the  time  of  such  division,  then  such  child  or 
children  should  receive  one-half  of  the  portion 
of  the  testator's  estate  which  their  father  or 
mother  would  have  received,  had  such  father 
or  mother  been  living.  The  will  stated  that  the 
testator  desired  his  wife  to  give  to  any  of  the 
children,  upon  arrival  at  age  or  marrying,  such 
an  amount  of  the  property  as  she  might  think 
best,  bearing  in  mind  always  to  keep  a  correct 
memorandum  of  such  amount,  so  as  to  be  charg- 
ed against  them  in  the  final  settlement  or  divi- 
sion. The  testator  directed  that  his  wife  should 
"manage"  his  estate  during  her  life  or  widow- 
hood, and  at  her  death  or  marriage  he  appointed 
his  two  eldest  sons  then  living  to  be  his  execu- 
tors; but  they  were  not  to  qualify  during  the 
life  or  widowhood  of  the  testator's  wife.  ITeZd, 
that  under  such  a  will  one  of  the  sons  of  the 
testator  during  the  life  and  widowhood  of  the 
testator's  wife  did  not  have  such  a  vested  re- 
mainder estate  as  was  the  subject  of  levy  and 
sale  under  an  execution. 

(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Elbert  County; 
H.  M.  Holden,  Judge. 

Equitable  petition  by  Cornelia  A.  Dead- 
wyler  and  others  against  J.  R.  Mattox,  plain- 
tiff in  fi.  fa.,  and  the  sheriff,  seeking  to  en- 
join a  sale  under  execution.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Cornelia  A.  Deadwyler  and  others  filed  an 
equitable  petition  against  J.  R.  Mattox,  plain- 
tiff in  fi.  fa.,  and  the  sheriff  of  Elbert  county, 
seeking  to  enjoin  a  sale  under  the  execution. 
They  alleged  in  brief  as  follows:    ^'Cornelia 


A.  Deadwyler  is  the  widow  and  also  the  ex- 
ecutrix of  the  will  of  Henry  R.  Deadwyler, 
deceased.  The  other  plaintiffs  are  children  of 
the  testator,  except  certain  minors,  who  are 
children  of  Comas  F.  Deadwyler,  the  son  of 
the  testator,  and  interested  as  contingent 
legatees  under  his  will.  The  will  of  the  tes- 
tator has  been  duly  probated.  At  the  time  of 
his  death  the  testator  owned  a  certain  de- 
scribed tract  of  land  containing  800  acres, 
more  or  less,  and  it  now  belongs  to  the  es- 
tate, subject  to  the  uses  and  administration 
d^lared  In  the  will.  The  sheriff  has  levied 
an  execution,  issued  from  a  justice's  court  In 
favor  of  Mattox  against  Comas  F.  Deadwyler, 
upon  a  one-ninth  undivided  remainder  interest 
in  the  land  referred  to,  and  has  advertised  it 
for  sale.  All  of  the  plaintiffs  are  interested 
in  the  one-ninth  remainder  estate  levied  on, 
and  their  rights  and  interests  therein  will 
be  interfered  with  and  probably  destroyed  if 
the  sale  is  consummated.  The  interest  of  the 
defendant  in  fi.  fa.  Is  not  a  fixed,  definite, 
vested  remainder  interest  in  the  land.  He 
would  have  no  interest  whatever  if  he  should 
die  before  the  widow  of  the  testator,  as  in 
that  event  one  half  of  the  one-ninth  interest - 
which  he  would  have  if  he  should  outlive  her 
would  pass  to  the  other  children  of  the  tes- 
tator, and  the  other  half  thereof  would  pass 
directly  to  his  living  children.  If  the  widow 
should  marry  before  the  death  of  this  son,  the 
lan^  would  have  to  be  equally  divided  between 
her  and  the  then  living  children  of  the  testa- 
tor, or,  if  she  should  marry  after  his  death, 
neither  he  nor  his  children  would  have  any 
estate  in  the  land.  Under  the  will  the  devise 
to  the  testator's  son,  who  is  the  defendant  in 
execution,  is  contingent,  and  the  trust  placed 
in  the  executrix  is  a  shifting  trust,  so  far  as 
relates  to  that  son  and  his  contingent  estate 
in  the  land,  which  is  all  of  the  unadmlnistered 
estate  of  the  testator.  The  devise  to  the  de- 
fendant in  execution  is  an  executory  devise, 
and  must  remain  in  the  hands  of  the  executrix 
until  the  contingencies  upon  which  it  is  de- 
pendent happen,  or  until  the  time  expires 
which  will  determine  the  impossibility  of  their 
happening.  The  interest  of  this  one  of  the 
testator's  children  is  not  subject  to  levy  under 
an  execution  against  him  until  the  devise  has 
been  assented  to  by  the  executrix,  which  as- 
sent she  has  not  given  and  cannot  now  give, 
under  the  limitations  fixed  by  the  will.  The 
prayer  was  for  an  Injunction  to  restrain  the 
sale  of  the  interest  levied  on  as  the  estate  of 
the  defendant  in  execution.  The  items  of 
the  will  throwing  light  on  the  point  of  con- 
troversy were  as  follows: 

**Thlrd.  I  give,  devise  and  bequeath  all  of  my 
estate  and  property,  both  real  and  personal,  to 
my  wife,  Cornelia  A.  Deadwyler,  for  the  benefit 
of  herself  and  family  during  her  natural  life  or 
so  long  as  she  remains  my  widow ;  provided 
that  none  of  my  sons  are  to  be  beneficiaries  un- 
der this  clause  of  my  will  after  their  marriage, 
or  after  a  neglect  or  refusal  on  their  part  to 
do  and  perform  their  duty  in  the  management ' 
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aDd  taking  care  of  said  estate;  nor  shall  my 
daughters  receive  any  benefit  under  this 
clause  of  my  will  after  their  marriage  until 
the  final  diylsion  of  my  estate  hereinafter 
provided  for,  nor  are  either  of  my  sons  to  be 
beneficiaries  after  they  arrive  at  the  age  of 
twenty-one  years, 

"Fourth.  If  my  wife,  Cornelia  A.  Dead- 
wyler,  should  marry,  then  I  desire  my  entire 
estate  to  be  equally  divided  between  herself 
and  my  then  living  children,  share  and  share 
aUke. 

"F^fth.  If  she  should  die  without  marrying, 
then  I  desire  my  property  divided  equally  be- 
tween my  then  living  children,  provided  that 
should  either  of  my  children  die  before  either 
of  the  aforesaid  divisions,  leaving  a  child  or 
children  living  at  the  time  of  said  division, 
then  it  is  my  will  that  said  child  or  children 
receive  the  one-half  portion  of  my  estate  that 
their  father  or  mother  would  have  received  if 
they  had  been  living. 

"Sixth.  I  desire  that  my  wife  give  to  the 
children  or  either  of  them,  when  they  arrive  at 
the  age  of  21  years  or  marry,  such  an  amount 
of  the  property  as  she  may  think  best,  bearing 
in  mind  always  to  keep  a  correct  memoran- 
dum of  such  amount,  that  it  may  be  charged 
against  them  at  the  final  settlement  or  divi- 
sion. 

"Seventh.  I  will  and  devise  that  •my  said 
wife  manage  my  estate  during  her  life  or 
widowhood,  and  at  her  death  or  marriage  then 
it  is  my  will  and  I  hereby  appoint  my  two 
eldest  sons  then  living  to  be  executors  of 
this  my  will,  but  not  to  qualify  as  such  dur- 
ing my  wife's  life  or  widowhood,  and  I  will 
and  desire  that  they  receive  the  sum  of  $1S0 
each  in  lieu  and  place  of  any  commission  for 
such  services." 

One  of  the  plaintiffs  filed  an  amendment,  in 
which  he  alleged  that  he  was  a  creditor  of  the 
defendant  in  execution,  and  held  a  mortgage, 
of  the  principal  sum  of  about  $300,  covering 
the  interest  of  the  defendant  in  execution; 
that  it  was  inferior  to  the  judgment  of  Mat- 
tox;  that,  on  account  of  the  contingencies 
surrounding  and  affecting  the  estate  sought  to 
be  subjected,  if  now  sold,  it  would  not  bring 
an  amount  sufficient  to  protect  the  mortgage, 
because  bidders  would  be  limited  by  the  uncer- 
tainty of  the  title  and  estate  offered  for  sale. 
The  defendant  demurred  to  the  petition.  On 
the  hearing  of  the  application  for  injunction 
the  case  was  submitted  to  the  presiding  Judge 
on  the  sworn  pleadings  of  the  plaintiff  and  the 
demurrer  of  the  defendants,  together  with  an 
admission  that  the  widow  of  the  testator  was 
more  that  60  years  of  age.  The  Judge  granted 
the  injunction,  and  the  defendants  excepted. 

Z.  B.  Rogers,  for  plaintiffs  in  error.  Geo. 
G.  Grogan,  for  defendants  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  There  is  but  one  question  in  this 
case.  An  execution  against  the  son  of  a  tes- 
tator was  levied  upon  an  undivided  one-ninth 


interest  in  the  remainder  estate  In  certain 
lands.  The  widow,  six  children  of  the  tes- 
tator, and  another  person,  as  next  friend 
of  the  minor  children  of  the  defendant  in 
execution,  filed  their  equitable  petition  to  en- 
Join  a  sale  under  the  levy.  By  amendment 
one  of  the  plaintiffs  alleged  that  he  was  al- 
so a  mortgage  creditor  of  the  defendant  in 
execution,  whose  mortgage  was  inferior  to 
the  Judgment  There  were  no  disputed  ques- 
tions of  fact  The  controlling  question  of  law 
was  raised  by  demurrer  as  a  legal  showing 
against  the  grant  of  an  injunction.  If  the 
son,  who  was  the  defendant  in  execution,  ac- 
quired, under  the  will  of  his  father,  such 
a  vested  legal  estate  as  was  subject  to 
present  levy  and  sale  under  the  execution,  the 
Judgment  granting  the  injunction  was  wrong ; 
otherwise  it  was  right 

What  estate  did  the  defendant  in  execution 
have  under  the  will?  By  its  terms  an  estate 
was  created  during  the  life  or  widowhood 
of  the  testator's  wife  for  the  benefit  of  her- 
self and  family;  but  it  was  provided  that 
none  of  the  sons  were  to  be  beneficiaries  un- 
der this  clause  of  the  will  after  marrying 
or  becoming  of  age,  or  after  the  neglect  or 
refusal  to  do  and  perform  their  duty  in  the 
management  and  .taking  care  of  the  estate, 
and  that  the  testator's  daughters  should  not 
receive  any. benefit  under  such  clause  after 
their  marriage  until  the  final  division  of  the 
estate.  As  to  the  remainder  estate  the  will 
provided  as  follows:  If  the  testator's  wife 
should  marry,  the  entire  estate  should  be 
equally  divided  among  her  and  the  testa- 
tor's children  then  living,  share  and  share 
alike.  If  she  should  die  without  marrying, 
the  property  should  be  divided  equally  among 
the  testator's  then  living  children,  provided 
that  should  either  of  them  die  before  the  di- 
vision directed  to  be  had  upon  the  marriage 
or  death  of  the  widow,  leaving  a  child  or 
children  at  the  time  of  the  division,  then 
such  child  or  children  should  receive  one-half 
of  the  portion  of  the  testator's  estate  which 
their  father  or  mother  would  have  received 
if  they  had  been  living.  The  testator  express- 
ed a  desire  that  his  wife  should  give  to  the 
children,  or  either  of  them,  when  they  should 
arrive  at  the  age  of  21  years  or  marry,  such 
an  amount  of  the  property  as  she  might 
think  best  keeping  a  correct  memorandum 
of  such  amount  so  as  to  be  charged  against 
them  at  the  final  settlement  or  division.  The 
widow  was  made  executrix  during  her  life 
or  widowhood,  and,  upon  her  death  or  mar- 
riage, the  two  eldest  sons  of  the  testator  then 
living  were  to  act  as  executors.  We  think 
that  the  contingent  uncertain,  and  shifting 
character  of  the  remainder  was  such  that 
during  the  life  and  widowhood  of  the  wife 
one  of  the  testator's  sons  did  not  have  a 
vested  remainder  estate  which  was  subject 
to  levy.  There  was  a  contingency  both  as 
to  the  persons  who  should  take  in  remainder 
and  as  to  the  quantity  of  estate  which  they 
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fihoQld  take.  The  provlsloii  of  the  will  allow- 
ing the  wife  to  give  to  any  child  or  children 
of  the  testator  upon  arriving  at  age  or  marry- 
ing such  an  amount  of  property  as  she  might 
think  best,  without  limiting  her  to  what 
might  pass  to  the  child  or  children  of  such 
person  if  he  or  she  should  die  before  the  ul- 
timate division,  still  further  complicates  the 
matter  and  increases  the  uncertainty  as  to 
the  ultimate  estate ;  and  the  declaration  tliat 
the  wife  "should  manage"  the  estate  during 
her  life  or  widowhood,  and  the  two  sons  ap- 
pointed as  executors  should  not  qualify  un- 
til after  her  death,  indicates  an  intention  on 
the  part  of  the  testator  that  the  estate  in  re- 
mainder is  not  to  be  treated  as  a  vested  legal 
estate  during  the  continuance  of  the  life  or 
widowhood  of  his  wife.  Whether  the  estate 
of  the  defendant  in  execution  was  an  equita- 
ble estate,  or  was  a  legal  contingent  remain- 
der, in  either  event  it  was  not  subject  to 
levy  and  sale.  The  presiding  judge  did  not, 
therefore,  err  in  granting  an  injunction.  See 
Harber  &  Brother  V.  Nash,  126  Ga.  7t7,  55 
S.  E.  928;  Hatcher  v.  Smith,  103  6a.  843, 
31  S.  B.  447;  Watson  v.  Adams,  103  Ga.  733, 
30  S.  B.  577.  In  the  following  cases  there 
was  an  express  trust,  but  the  rulings  throw 
some  light  upon  the  question  involved:  Blake 
V.  Irwin,  3  Ga.  345;  Gushman  v.  Coleman, 
92  Ga.  772,  19  S.  B.  46;  Rigglns  v.  Adair  & 
McCarty  Bros.,  105  Ga.  727,  31  S.  H.  743.  The 
terms  of  the  will  under  consideration  are 
quite  different  from  those  involved  in  Lof- 
burrow  v.  Koch,  75  Ga.  448,  and  other  cases 
cited  by  the  plaintifT  in  error. 

Judgment  affirmed.    All  the  Justices  con- 
cur, except  HOLDEN,  J.,  disqualified. 


(4  Ga.  App.  219) 

LEWIS  V.  STATE.     (No.  1,066.) 
(Court  of  Appeals  of  Georgia.    April  9,  1908.T 

Cbiminai,  Law— AppEAii—REviEW. 

The  evidence  in  its  entirety  showing  that 
the  defendant  was  justifiable,  the  verdict  find- 
ing her  guilty  was,  for  want  of  evidence,  contra- 
ry to  law,  and  a  new  trial  should  have  been 
granted. 
(Syllabus  by  the  Court) 

Error  from  Superior  CJourt,  Terrell  (boun- 
ty ;   W.  C.  Worrlll,  Judge. 

Carrie  Lewis  was  convicted  of  crime,  and 
brings  error.    Reversed. 

H.  A,  Wilkinson,  for  plaintiff  in  error. 
J.  A.  Laing,  Sol.  Gen.,  R,  R.  Arnold,  and 
J.  B.  Ridley,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(4  Ga.  App.  21S) 

MADISON   V.    STATE.      (No.    1,063.) 

(Court  of  Appeals  of  Creorgia.    April  9,  1908.) 

C^MiNAi.  Law— Appeal— Review. 

Where  all  the  assignments  of  error  depend 
upon  a  consideration  of  the. evidence,  and  what 
purports  to  be  the  brief  of  the  evidence  is  not 


api)roved  by  the  trial  Judge,  the  judgment  re 
fusing  a  new  trial  must  of  necessity  be  affirmed. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Clarke  Coun- 
ty;   C.  H.  Brand,  Judge. 

Emma  Madison  was  convicted  of  a  crime, 
and  brings  error.     Afllrmed. 

W.  M.  Smith  and  H.  C.  Tuck,  for  plaintiff 
in  error.  S.  J.  Tribble,  Sol.  G^n.,  and  Jno. 
B.  Gamble,  for  the  State. 

POWELL,  J.  The  attention  of  the  court 
is  formally  called  to  the  fact  that  the  brief 
of  the  evidence  does  not  bear  the  aj^roval 
of  the  trial  judge.  This,  of  necessity,  pre- 
vents our  consideration  of  the  assignments 
of  error,  all  of  which  depend  on  the  evidence. 
By  a  certificate  made  subsequently  to  the 
transmission  of  the  record  the  trial  judge 
states  that  the  brief  is  in  fact  correct  and 
was  left  unapproved  by  inadvertence.  How- 
ever, this  act  of  fairness  on  the  part  of  the 
trial  judge  cannot  help  the  matter.  We  have 
no  jurisdiction  to  consider  facts  of  a  case  not 
presented  to  us  in  the  manner  prescribed  by 
statute;  and  this  is  not  the  manner  pre- 
scribed. We  have  not  created  these  tech- 
nicalities. The  law  itself  has  established 
them,  and  we  have  no  power  to  destroy  them. 
Therefore  any  opinion  we  may  express  on 
the  evidence  is  purely  personal;  but,  since 
both  sides  of  the  case  seem  to  wish  our 
views,  we  may  say  that  we  personally  think 
that,  while  the  evidence  does  not  make  a 
strong  case,  it  is  probably  legally  sufficient 
to  support  the  verdict. 

Judgment  affirmed. 


(4  Qa.  App.  ifi») 
PLATT  V.  SOUTHERN  PHOTO  BCATBBIAL 

CO.    (No.  1,008.) 
(Court  of  Appeals  of  Creorgia.    March  90,  190a) 

1.  Writ  of  Brbob  —  Tbansfeb  of  Cause  — 
Pboceedino  in  Fobma  Pauperis  —  Next 
Fbiend— Affidavit  of  Poverty. 

A  pauper  affidavit  filed  to  avoid  payment  of 
costs  In  this  court  in  a  case  brought  by  an 
infant  through  his  next  frien^  should  verify 
the  next  friend's  poverty  and  inability  to  pay 
the  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Orror,  §§  2073,  2074.] 

2.  Masteb  and  Sebvant— Infants— Regula- 
tion of  Employment  —  "Negligence  Per 
Se*'— Violation  of  Statute. 

The  employment  of  a  child  under  the  age 

grescribed  by  the  child  labor  law  (Acts  1906.  p. 
S)  in  a  factory  or  manufacturing  establisn- 
ment  is  negligence  per  se;  and,  if  the  child  is 
injured  by  reason  of  being  so  engaged,  he  has 
as  a  matter  of  law  a  cause  of  action  against 
the  employer.  However,  if  the  child  employed 
is  above  the  designated  age,  a  failure  on  his 
employer's  part  to  take  and  file  the  aflldavit 
prescribed  by  section  5  of  that  act,  though  crim- 
inal, is  not  such  an  act  of  negligence,  relative 
to  the  child,  as  to  make  the  employer  liable 
as  a  matter  of  law  for  his  injuries. 

(a)  The  words  "per  se,"  when  used  as  de- 
scriptive of  negligence,  merely  refer  to  the  meth- 
od by  which  its  existence  is  to  be  ascertained 
from  th^  facts  of  the  case.  If  the  lawmaking 
power  in  dealing  with  a  subject  involving  du- 
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ties  goes  into  concrete  specifications  as  to  Vfhat 
shall  or  shall  not  be  done,  the  conrt  takes  judi- 
cial cognizance  that  the  precise  duty  exists,  and 
that  a  oreach  of  it  is  negligence.  This  is  called 
negligence  per  se  in  contradistinction  to  those 
wrongs  or  derelictions  that  arise  from  violationji 
of  those  duties  which  have  received  recognition 
in  the  law,  but  which  have  not  been  defined,  or 
have  been  defined  only  in  such  general  or  ab- 
stract language  that  there  must  be  a  finding  as 
a  question  of  fact  (usually  by  a  jury)  that  the 
particular  transaction  involves  a  violation  of 
the  duties  so  imposed  before  the  existence  of 
negligence  is  to  be  regarded  as  established. 

$)  Before  negligence  per  s€^  or  any  other  form 
of  negligence,  is  actionable  in  a  given  case,  it 
must  appear  that  the  broken  duty  was  due 
tibe  plaintiff  personally  6t  as  a  member  of  a 
class ;  also,  that  it  has  directly  and  proximately 
caused  legal  injury  to  him. 

(c)  In  determining  whether  the  violation  of  a 
statute  is  such  negligence  as  to  support  an  al- 
leged cause  of  action,  the  court  is  called  upon 
to  examine  the  law  in  respect  to  its  purposes; 
for,  if  it  appears  that  notwithstanding  the  viola- 
tion, none  of  the  things  contemplated  and  sought 
to  be  guarded  against  have  ensued,  or  that  the 
plaintiff  is  not  the  person  or  does  not  belong  to 
the  class  to  whose  benefit  or  for  whose  protec- 
tion the  enactment  was  made,  the  court  will  not 
declare  that  there  is  a  case  of  negligence  per 
86  as  to  that  cause  of  action  or  that  plaintifit. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4764-4765.] 

3.  Sami  —  Reoitlation   op   Employment  — 

Qttestion  fob  Jubt. 

The  child  labor  law  by  specifically  providing 
that  the  employment  of  children  under  a  desig- 
nated age  in  certain  occupations  shall  be  ab- 
solutely unlawful  has  in  nowise  limited  the  gen- 
eral law  in  regard  to  putting  immature  persons 
of  tender  years  to  work  at  or  near  dangerous 
machinery.  In  a  case  not  covered  by  the  stat- 
ute the  question  of  the  defendant's  negligence  in 
employing  the  young  person  at  the  particular 
occupation  is  usually  one  for  the  jury. 

fE3d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  1006.] 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  Fred  Piatt,  by  next  friend, 
against  the  Southern  Photo  Material  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Piatt,  a  minor,  by  bis  next  frlerid,  sued  the 
Southern  Photo  Material  Company,  alleging 
that  in  the  year  1907  the  defendant  owned  a 
manufacturing  establishment  in  which  it  op- 
erated printing,  engraving,  and  embossing 
presses,  and  that  he,  a  mere  boy  13  years  of 
age,  but  not  larger  or  more  mature  than  the 
average  boy  of  11,  was  put  to  work  feeding 
small  cards  Into  an  embossing  press,  which 
was  a  Tery  dangerous  machine,  a  work  suit- 
able to  be  done  only  by  a  person  of  mature 
age,  experience,  and  discretion,  and  in  his 
attempt  to  operate  the  machine  his  hand 
was  caught,  and  certain  enumerated  Injuries 
resulted.  The  petition  also  sets  up  that  at 
the  time  of  the  employment  and  the  injury 
the  defendant  was  guilty  of  a  violation  of  the 
act  of  1906,  known  as  the  "Child  Labor  Law," 
and  particularly  section  5  of  that  act  (Acts 
1906,  p.  90),  in  that  the  defendant  hired  the 
petitioner,  a  child,  to  work  in  its  manufactur- 
ing establishment  without  having  first  ob- 


tained and  placed  on  file  an  afi^daylt  as  to 
his  age,  etc.,  as  required  by  that  act  and  sec- 
tion. Demurrers,  general  and  special,  were 
filed.  The  trial  judge.held  that,  while  to  em- 
ploy a  child  under  the  age  prescribed  by 
the  child  labor  law  would  be  negligence  per 
se  as  to  him,  to  employ  a  child  above  the  age 
without  filing  the  affidavit  would  not  be; 
and  upon  these  grounds  sustained  the  general 
demurrer.  The  child  labor  law  of  1906  (Acts 
1906,  p.  98)  Is,  in  substance,  as  follows:  By 
section  1  no  child  under  10  years  of  age  shall 
be  employed  or  allowed  to  labor  in  or  about 
any  factory  or  manufacturing  establishment 
under  any  circumstances.  By  section  2  ho 
child  under  12  years  of  age  shall  be  employ- 
ed unless  certain  particular  exigencies  there- 
in enumerated  exist.  By  sections  3  and  4 
no  child  under  14  years  of  age  shall  be  em- 
ployed except  during  certain  hours  and  on 
certain  conditions;  but  since  by  the  terms 
of  the  law  itself  these  two  sections  were 
not  to  become  effective  until  January  1,  1908, 
and  the  injury  occurred  In  1907,  they  may 
be  dismissed  from  present  consideration.  By 
sections  5  and  6  it  is  unlawful  for  any  per- 
son operating  any  factory  or  manufacturing 
establishment  to  hire  or  employ  any  child 
unless  he  keeps  on  file  in  the  office,  open  to 
the  Inspection  of  the  grand  Jury,  an  affida- 
vit from  the  parent  or  guardian  of  the  child 
certifying  to  its  age,  etc.  Section  7  makes 
a  violation  of  any  of  the  provisions  of  the  act 
a  misdemeanor. 

Andrews  &  Skeen  and  W.  R.  Hammond,  for 
plaintiff  in  error.  Bvins  &  Spence,  for  de- 
fendant in  error. 

POW*BLL,  J.  (after  stating  the  facts  as 
above).  1.  Upon  the  call  of  this  case  for 
argument  the  clerk  brought  to  the  attention 
of  the  court  the  fact  that  the  costs  had  not 
been  paid,  and  that  the  pauper  affidavit  which 
had  been  filed  by  the  next  friend  did  not 
verify  his  own  poverty  and  inability  to  pay 
the  costs,  but  only  that  of  the  infant  plain- 
tiff in  error.  Tlie  court  took  the  matter  un- 
der advisement,  and,  having  reached  the  con- 
clusion that  the  affidavit  is  insufficient  for 
the  reason  stated,  has  caused  the  costs  to  be 
paid.  The  question  whether  the  affidavit 
made  to  submit  a  case  brought  to  this  or  the 
Supreme  Court  by  an  infant  through  his 
next  friend  in  forma  pauperis  should  verify 
the  poverty  and  inability  of  the  Infant  or  of 
the  next  friend  has  not  been,  so  far  as  we 
can  find,  decided  in  any  reported  case.  How- 
ever, by  a  practice  of  long  standing,  the  Su- 
preme Court  has  required  the  affidavit  to  re- 
late to  the  next  friend  and  not  to  the  infant. 
Indeed,  in  the  case  of  Shelly  v.  Haslett  in 
the  Supreme  Court  at  the  October  term,  1900, 
the  point  was  directly  made.  A  pauper  af- 
fidavit in  that  case  verified  the  poverty  and 
inability  only  of  the  next  friend,  and  a  mo- 
tion to  withdraw  the  case  presented  the  ques- 
tion whether  the  affidavit  was  sufficient  so  as 
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to  relieve  counsel  for  the  plaintiff  in  error 
from  responsibility  for  tbe  costs,  and  the 
court  Instructed  the  clerk,  in  an  opinion, 
written  and  preserved, in  the  clerk's  office, 
though  never  printed,  that  the  affidavit  was 
in  proper  form.  Ordinarily  it  is  true  the 
affidavit  must  relate  to  the  financial  ability 
of  the  real  party  plaintiff  in  error;  and  in 
a  case  prosecuted  by  a  person  in  a  represen- 
tative capacity,  such  as  an  administrator, 
executor,  trustee,  etc.,  must  relate  not  to  his 
personal  inability,  but  to  that  of  the  estate 
he  represents.  Such,  however,  is  not  the  case 
as  to  suits  of  infants.  The  reason  for  the 
diflPerence  seems  to  be  this:  The  power  to 
contract  a  liability  for  costs  by  filing  or 
prosecuting  a  suit  is,  according  to  a  long 
array  of  authorities,  beyond  the  capacity  of 
an  Infant.  Execution  cannot  issue  against 
him  for  costs;  "for  it  is  said  costs  came  in 
lieu  of  the  common-law  amercement  of  the 
plaintiff  pro  falso  clamore  and  the  Infant 
could  not  be  subject  to  amercement,  and,  of 
course,  could  not  be  liable  to  Its  substitute." 
Cook  V.  Adams,  27  Ala.  294.  That  there  may 
be  protection  In  the  matter  of  costs  to  par- 
ties, officers,  and  others  entitled,  as  well  as 
for  the  further  purpose  that  there  shall  be  in 
charge  of  the  case  some  discreet  person,  who 
may  receive  the  necessary  notices,  accept  serv- 
ice of  papers,  and  attend  to  other  matters  in- 
cident to  the  prosecution  of  the  cause,  the 
law  will  not  permit  an  infant,  over  objection, 
to  prosecute  a  suit  in  the  courts  by  himself 
alone.  The  appointment  of  a  next  friend  or 
guardian  ad  litem — and  between  the  two 
there  is  but  little  or  no  difference  for  all 
practical  Intents  and  purposes — is  a  matter 
primarily  for  the  court,  but  usually*  in  his 
petition  the  infant  names  the  next  friend, 
who  consents  to  act,  and  the  court  by  allow- 
ing the  action  to  proceed  ratifies  that  appoint- 
ment The  court  might  refuse  to  recognize 
the  next  friend  named  in  the  petition,  and 
would  have  the  power  to  appoint  another. 
The  next  friend  by  assuming  to  act  assumes 
primary  responsibility  for  the  costs.  Nance 
V.  Stockburger,  112  Ga.  90.  37  S.  E.  125,  81 
Am.  St  Rep.  22. 

So  far  as  the  payment  of  costs  is  concern- 
ed, every  infant  is  always,  theoretically  at 
least,  in  a  state  of  inability ;  for  all  his  mon- 
eys, etc.,  are,  or  should  be,  in  the  hands  of 
his  legal  guardian.  No  court  can  by  execu- 
tion or  otherwise  compel  an  infant  to  pay 
josts;  nor  should  a  court  allow  him  volun- 
tarily to  pay  them,  for  this  would  be  an  ex- 
L)enditure  from  his  estate  that  should  be  sanc- 
tioned only  by  that  court  or  officer  which  has 
cognizance  of  his  financial  affairs.  The  court, 
Lherefore,  looks  to  the  next  friend  or  guard- 
ian ad  litem  for  the  costs.  As  to  this  inci- 
pient of  the  case  he  is  the  party,  the  person, 
ugainst  whom  the  judgment  immediately 
4'oes,  and  the  infant  is  not.  The  infant's  e&- 
tatv  is  ultimately  responsible  for  the  costs  if 
);he  expenditure  is  bona  fide  and  for  the  in- 


fant's apparent  good.  The  court,  having  his 
estate  under  its  jurisdiction,  may,  therefore, 
upon  proper  application,  direct  the  legal 
guardian  or  other  trustee  having  possessicni 
of  the  funds  to  pay  the  costs  to  the  next 
friend  or  guardian  ad  litem,  or  to  the  of- 
ficers of  the  court  if  they  have  not  been  paid. 
If  the  court  in  which  the  suit  is  filed  appoints 
or  accepts  a  next  friend  who  on  account  of 
I)overty  is  unable  to  pay  the  costs,  this  court 
will  not  for  his  failure  to  perform  that  duty 
refuse  to  entertain  the  writ  of  error  if  the 
fact  of  his  poverty  and  inability  is  formally 
verified  in  the  manna:  prescribed  by  the  stat- 
ute. The  infant's  poverty  or  inability  to  pay 
the  costs  is  immaterial;  for,  although  he 
should  be  a  pauper,  the  next  friend,  who  is 
primarily  responsible,  should  and  must  pay 
the  costs  if  he  is  able  to  do  so. 

2.  Counsel,  having  been  informed  of  tiie 
views  of  the  court  on  the  question  of  the 
costs,  have  caused  them  to  be  paid,  and  we 
come  now  to  a  consideration  of  the  case  pre- 
sented by  the  record.  The  broadest  conten- 
tion of  the  plaintiff  in  error,  and,  indeed,  the 
only  one  actually  considered  by  the  trial 
judge,  is  that  his  employment  by  the  defend- 
ant without  taking  and  filing  the  affidavit 
required  by  the  child  labor  law  of  1906  ren- 
dered the  employment  unlawful,  and  there- 
fore a  continuing  act  of  negligence  per  se; 
^d,  that  since  the  plaintiff  received  his  in- 
juries while  engaged  in  that  employment,  the 
defendant  is  necessarily  liable  to  him  for 
the  ensuing  damages.  The  expression  "negli- 
gence per  se,"  as  used  by  the  various  courts, 
has  not  acquired  that  precise  and  definite 
meaning  so  essential  to  the  prevention  of 
ambiguity.  It  is  sometimes  used  to  denote 
those  transactions  In  which  an  unquestion- 
able wrong  is  so  directed  against  a  particular 
person  that  damages  are  bound  to  ensue  to 
him,  and  is  therefore  practically  synonymous 
with  the  expression  "actionable  per  se" ;  but 
accurately  employed  it  has  a  more  limited 
meaning.  Negligence,  it  should  be  remember- 
ed, is  in  itielf  one  of  the  essential  elements 
prerequisite  to  a  cause  of  action  hi  a  given 
case.  Every  violation  of  any  of  those  duties 
of  omission  or  commission,  which,  arising 
from  man's  state  as  a  social  being,  have  re- 
ceived recognition  by  the  law  of  the  land,  ei- 
ther generally  or  specifically,  is  an  act  of 
negligence.  So  long  as  these  duties  remain 
undefined  or  defined  only  in  abstract  general 
terms  a  breach  is  not  properly  denominated 
negligence  per  se;  but  when  any  specific 
act  or  dereliction  is  so  universally  wrongful 
as  to  attract  the  attention  of  the  lawmaking 
power,  and  this  concrete  wrong  is  expressly 
prohibited  by  law  or  ordinance  a  violation  of 
this  law,  a  commission  of  tbe  specific  act 
forbidden  is  for  civil  purposes  correctly  call- 
ed negligence  per  se.  In  those  Jurisdictions 
in  which  the  application  of  the  fftcts  to  the 
law  rests  with  the  jury,  the  court  cannot 
primarily  declare  that  any  particular  con- 
crete act  or  state  of  circumstances  amounts 
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to  a  breach  of  duty  unless  the  law  so  express- 
ly declares.  This  Ending  is  left  to  the  Jury ; 
but,  if  the  law  itself  puts  its  finger  on  a  par* 
ticular  thing,  and  says,  "This  Is  wrong,"  the 
court  may  also  (for  there  is  no  question  as 
to  a  fact  which  the  law  says  exists)  put  its 
finger  on  that  same  thing  and  say,  ''This  is 
negligence — ^negligence  per  se."  This  artifi- 
cial distinction  between  negligence  per  se 
and  negligence  not  per  se  respects,  therefore, 
merely  the  method  by  which  the  existence  of 
negligence  is  to  be  ascertained  in  particular 
instances.  When  once  its  existence  is  de- 
termined, whether  through  the  court's  judi- 
cial cognizance  or  the  jury's  finding  as  a 
matter  of  fact,  there  is  no  further  distinc- 
tion made,  and  the  one  form  of  negligence 
has  In  the  further  consideration  of  the  case 
just  the  same  effect  as  the  other — no  more, 
no  less.  Salt  is  just  salt,  whether  dug  from 
the  mine  in  its  natural  state  and  called  salt 
at  once  or  crystallized  in  some  chemist's 
laboratory  and  called  NaOl — the  savor  is 
the  same  in  both  cases.  The  plaintiff  who 
has  established  the  fact  that  a  defendant  has 
been  guilty  of  doing  what  he  ought  not  to 
have  done,  or  of  not  doing  what  he  ought 
to  have  done  has  something  further  to  do  in 
order  to  show  a  cause  of  action  In  his  behalf. 
He  must  show,  not  only  that  he  has  directly 
and  proximately  suffered  injury  therefrom, 
but  also  that  he  is  so  related  to  the  duty  and 
the  neglect  thereof  that  he  has  the  right  to 
complain.  Therefore,  although  an  act  'be 
negligent,  it  does  not  afford  a  given  plaintiff 
a  cause  of  action  unless  it  is  negligent  as  to 
him;  and,  when  the  lawmaking  power  has 
created  a  particular  obligation  or  has  in- 
hibited certain  conduct,  before  a  plaintiff  can 
Invoke  that  law  in  his  behalf,  it  must  appear 
(to  borrow  anr  expression  from  the  grammar- 
ians) that  he  either  in  his  own  right  or  as  a 
member  of  a  class  is  the  indirect  object  of 
the  legislative  action.  The  statute  being  the 
direct  object,  he  must  occupy  the  relation 
expressed  by  the  dative  case,  while  the  stat- 
ute stands  in  the  accusative.  Therefore,  in 
determining  whether  the  violation  of  a  stat- 
ute is  negligence  so  as  to  support  an  alleged 
cause  of  action,  the  court  is  called  upon  to 
examine  the  law  in  respect  to  its  objects; 
for,  if  it  appears  that  notwithstanding  the 
violation  none  of  the  consequences  contem- 
plated and  sought  to  be  guarded  against  have 
ensued,  or  that  the  plaintiff  is  not  the  person 
or  does  not  belong  to  the  class  to  whose  bene- 
fit or  for  whose  protection  the  statute  was 
enacted,  the  court  cannot  declare  that  there 
is  a  case  of  negligence  per  se  as  to  that  cause 
of  action  or  that  plaintiff.  The  authorities 
to  this  end  are  numerous,  but  we  cite  only 
the  following  typic  cases:  Augusta  R.  Co. 
f  V.  McElmurry,  24  Ga.  75;  Gravitt's  Case, 
03  Ga.  370,  390,  20  S.  E.  550,  26  L.  R.  A.  553, 
44  Am.  St  Rep.  145 ;  Morrissey  v.  Providence 
R.  Co.,  16  R.  I.  271,  3  Atl.  10;  Hayes  v. 
Michigan  Central  R.  Co.,  Ill  U.  S.  228,  240, 


4  Sup.  Ct  369,  28  L.  Ed.  410;  Southern  Ry. 
Co.  V.  riynt,  2  Ga.  App.  162,  58  S.  B.  374, 
and  citations. 

The  great  wrong  lo  usually  resulting  from 
the  employment  of  young  children  in  manu- 
facturing enterprises,  the  frequency  with 
which  their  natural  indiscretions  lead  them 
into  doing  harm  to  themselves  or  to  co-em- 
ployes in  such  places,  the  great  danger  al- 
most always  incident  to  such  surroundings 
made  the  putting  of  those  of  tender  years  at 
such  labor  eo  universally  a  matter  of  wrong 
that  even  prior  to  1906  the  juries  of  this 
state  were  often  called  upon  to  declare  under 
the  general  rules  of  law  that  such  employ- 
ments, in  the  spedflc  cases  before  them,  were 
negligent,  though  the  question  of  negligence 
was  issuable  in  every  case.  Compare  Beck 
V.  Standard  Cotton  Mills,  1  Ga.  App.  278,  57 
S.  E.  998.  In  1906  the  Legislature,  recogniz- 
ing the  universality  of  the  wrong,  precluded 
all  inquiry  as  to  the  existence  of  negligence 
when  children  were  employed  below  certain 
ages  by  passing  the  statute  forbidding  such 
employments.  One  of  the  objects  of  the. stat- 
ute was  to  prevent  the  exposure  of  children 
under  the  designated  age  and  of  employ^ 
who  otherwise  would  be  called  upon  to  work 
with  such  children  to  the  dangers  incident 
to  the  presence  of  these  Immature  and  in- 
discreet persons  in  such  places;  and  there- 
fore, when  a  child  under  the  age  prescribed 
is  hurt  by  reason  of  being  so  unlawfully  em- 
ployed, or  a  co-employ^  is  hurt  because  of 
some  negligent  or  indiscreet  act  of  such  a 
child,  as  to  the  child  in  the  one  case  and  as 
to  the  co-employ^  in  the  other,  the  conse- 
quence contemplated  by  the  statute  having 
ensued  to  one  of  the  persons  for  whose  bene- 
fit it  was  enacted,  it  is  justly  said  that,  as 
to  such  a  cause  of  action  in  favor  of  such  a 
plaintiff,  the  violation  of  the  law  is  in  its 
fullest  sense  negligence  per  se.  Despite  a 
few  sporadic  opinions  to  the  contrary,  this 
Is  now  the  rule  almost  universally  recognized. 
Beck  V.  Standard  Cotton  Mills,  supra ;  Amer- 
ican Car  Co.  V.  Armentraut,  214  111.  569,  78 
N.  B.  766;  Queen  v.  Dayton  Co.,  95  Tenn. 
458,  32  S.  W.  460,  80  L.  R.  A.  82,  49  Am.  St 
Rep.  935;  Perry  ▼.  Tozer,  90  Minn.  431,  97 
N.  W.  137,  101  Am.  St  Rep.  416;  Leathers 
V.  Tobacco  Co.,  144  N.  C.  330,  67  S.  E.  11,  9 
L.  R.  A.  (N.  S.)  849;  Rolln  v.  Tobacco  Co.. 
141  N.  C.  300,  58  S.  E.  891,  7  L.  R.  A.  (N.  S.) 
335,  and  cases  cited  in  the  footnote.  Besides 
making  concrete  the  civil  duty,  previously 
existing  only  in  the  abstract  or  general  law, 
of  not  employing  certain  young  persons  in 
dangerous  occupations,  the  Legislature  also 
made  a  breach  of  that  duty  a  crime;  and 
to  prevent  violations,  and  to  make  their  dis- 
covery easier,  further  enacted  that  certain 
affidavits  as  to  the  ages  of  all  children  em- 
ployed should  be  kept  on  file  subject  to  the 
inspection  of  the  grand  jury.  The  present 
plaintiff  at  the  time  of  his  employment  and 
Injury  was  of  lawful  age  to  be  employed^  and. 
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in  the  passage  of  the  statute,  the  Legislature 
did  not  Intend  to  prevent  his  employment.  It 
was  not  enacted  for  his  benefit;  and,  when 
the  defendant  hired  him,  although  he  broke 
the  law  by  not  taking  and  filing  the  required 
affidavit,  the  consequences  contemplated — ^the 
exposure  of  a  child  under  the  prescribed  age 
— did  not  ensue;  and  therefore  as  to  him, 
and  as  to  his  alleged  cause  of  action,  the  vio- 
lation of  the  law  was  not  negligence  per  se. 

3.  It  was  not  the  intention  of  the  lawmak- 
ing power,  by  singling  out  certain  of  the 
most  aggravated  evils  growing  out  of  the 
employment  of  young  children  and  explicit- 
ly forbidding  them,  to  diminish  in  any  wise 
the  rules  of  common  law  and  general  juris- 
prudence under  which  the  putting  of  any 
child  of  tender  years  to  work  at  a  dangerous 
machine  under  certain  circumstances  might 
be  found  to  be  wrongful  and  therefore  negli- 
gent. .While,  as  shown  above,  the  plaintiff 
did  not  set  forth  a  case  of  what  was  as  to 
him  per  se  negligence,  we  are  of  the  opinion 
that  the  trial  judge  erred  nevertheless  In  sus- 
taining the  general  demurrer.  The  boy,  ac- 
cording to  the  petition,  was  only  13  years 
old,  an  age  now  within  the  protection  of 
the  child  labor  act,  and  was  smaller  and 
more  Immature  than  the  average  boy  of  his 
age.  He  was  put  to  work  at  a  machine  al- 
leged to  be  very  dangerous  and  suitable  to  be 
run  only  by  a  person  of  mature  age,  experi- 
ence, and  discretion.  It  is  plain  that  the 
pleader  relied  mainly  on  the  child  labor  law, 
but  he  also  set  out  a  colorable  cause  of  ac- 
tion under  the  general  law.  Beck  v.  Stand- 
ard Cotton  Mills,  supra ;  Canton  Mills  v.  Ed- 
wards, 120  Ga.  447,  47  S.  E.  037;  Bare  v. 
Cane  Creek  Coal  Co.,  61  W.  Va.  28.  55  S.  E. 
907,  8  L.  B.  A.  (N.  S.)  284,  and  case  note; 
Steller  v.  Hart,  65  Mich.  644,  32  N.  W.  875 ; 
Hickey  v.  Taaffe,  105  N.  Y.  26,  12  N.  E.  286; 
Pittsburg  B.  Co.  V.  Adams,  105  Ind.  151, 
6  N.  E.  187 ;  Missouri  Co.  v.  Peregoy,  36  Kan. 
424,  14  Pac.  7 ;  Williamson  v.  Sheldon  Marble 
Co.,  66  Vt  427,  29  Ati.  669;  Labatt's  Master 
&  Servant,  f  251.  He  does  not  confine  his 
allegations  of  negligence  expressly  to  the 
paragraph  in  which  he  pleads  the  violation  of 
the  statute,  but  says  that,  *'by  reason  of  the 
facts  aforesaid,"  the  defendant  relatively  to 
the  petitioner  was  guilty  of  negligence. 

Some  of  the  allegations  of  the  petition  are 
not  sufficiently  full  and  definite  to  withstand 
the  special  demurrers  which  were  also  filed, 
and,  as  the  trial  judge  has  not  yet  passed 
judgment  as  to  them,  it  will  now  be  in  order 
for  him  to  take  them  up,  and  to  require  the 
petition  to  be  perfected  by  amendment.  We 
think  that  this  court  has  already  made  suf- 
ficiently plain  the  degree  of  definiteness  re- 
quired in  such  suits  by  the  opinions  in  the 
cases  of  Cedartown  Cotton  Co.  v.  Miles,  2 
Ga.  App.  79,  58  S.  E.  289;  Southern  States 
Cement  Ca  v.  Helms,  2  Ga.  App.  308,  58  S. 
E.  524;  Jarrell  v.  American  Pipe  Bending 
Co.,  2  Ga.  App.  764,  59  S.  E.  186. 

Judgment  reversed. 


(4  Oft.  Aw-  221) 
NELSON  V.  STATE.     (No.  1,081.) 
(Gonrt  of  Aj^ieals  of  Georgia.    April  9.  190&) 

1.  HoiciGiDs— Assault  with  Intbzit  to  Mm- 
DEB— Evidence. 

The  lethal  character  of  the  weapon  used 
in  making  an  assault  may  be  Inferred  from  the 
effect  and  nature  of  the  wound  inflicted. 

2.  Samb—Intbnt  to  Kill. 

The  intent  to  kill  maj  be  shown  by  the 
use  of  a  deadly  weapon  in  a  manner  likely  to 
produce  death. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  f  47&] 

3.  Cbiminal   Law— Appeal— Rkvmw. 

There  is  some  evidence  to  warrant  the  ver- 
diet;    and  this  court  cannot  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig- 
vol.  15,  Criminal  Law,  fS  3074r^783.1 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  B^ton  County; 
L.  8.  Roan,  Judge. 

Homer  Nelson  was  convicted  of  assault 
with  intent  to  murder,  and  brings  error.  Af- 
firmed. 

Frank  Lw  Haralson,  for  plaintiff  In  error. 
C.  D.  Hill,  Sol.  Gen.,  for  the  Stata 

HILL,  C.  J.  Homer  Nelsoo  was  convicted 
of  an  assault  with  intent  to  murder.  He 
made  a  motion  for  a  new  trial  oh  the  usual 
general  grounds,  and  on  the  following  special 
grounds:  First,  that  the  evidence  does  not 
show  that  the  weapon  used  in  said  assault 
was  a  weapon  likely  to  produce  death;  sec- 
omd,  that  the  evidence  does  not  show  that  the 
defendant  intended  to  kill  at  the  time  he 
made  the  assault  charged  In  the  bill  of  in- 
dictment.   The  motion  was  overruled. 

The  material  evidence  is  substantially  as 
follows:  The  person  assaulted  was  a  white 
boy  16  years  of  age.  At  the  time  of  the  as- 
sault he  was  running  an  elevator  in  the  build- 
ing of  the  Atlanta  Constitution.  The  de- 
fendant was  employed  in  the  same  building, 
and,  according  to  the  testimony  of  the  prose- 
cutor, was  drunk  and  disorderly  and  quarrel- 
ing with  another  boy,  and  he  admonished 
him  to  quit  his  disorderly  conduct,  or  he 
would  have  to  get  off  the  floor,  and  the  de- 
fendant said  he  would  get  off  when  he  got 
"good  and  ready,"  and  demanded  that  the 
prosecutor  would  take  him  down  In  the  eleva- 
tor, and  threatened  that,  if  this  was  not  done, 
he  would  kill  him.  The  prosecutor  tes^fied: 
"I  said:  *I  don't  hurry  for  nobody.'  He 
said:  *You  take  me  down  In  a  hurry,  or  I 
will  kill  you* — and  while  I  had  my  left  hand 
on  the  lever  and  my  right  hand  on  the  door, 
and  I  went  to  open  the  door  of  the  shaft,  he 
hit  me  in  the  temple  with  the  butt  end  of 
his  knife.  I  hit  back  at  him  with  my  left 
hand,  and  he  dodged,  and  turned  the  kBiife 
over,  and  struck  me  back  of  the  ear.*'  There 
was  no  other  witness  to  the  difficulty.  The 
defendant  in  his  statement  said  that  he  got 
on  the  elevator,  and  the  prosecutor  opened 
the  door  for  him  to  get  in,, and  said:  "  *Xou 
look  like  you  didn't  like  what  I  said  to  you 
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a  while  ago/  I  said:  'What  did  70a  say? 
He  says:  'I  told  you  a  while  ago  Tom  could 
whip  you/  I  said:  'He  couldn't  do  no  such 
thing.'  He  said:  'You  are  a  God  damn  liar; 
don't  dispute  my  word.'  He  struck  me  back 
of  the  head  with  a  stick.  Then  he  struck  me 
again,  and  I  threw  up  my  arm  and  said: 
•That's  all  right  I  didn't  mean  no  harm'— 
and  he  struck  me  again.  About  that  time  I 
had  a  piece  of  zinc  which  I  had  been  uslmg 
to  raise  the  glasses  out  of  the  lye.  I  was 
glass  washer.  I  had  It  in  my  band,  and  in 
trying  to  keep  him  from  hitting  me  I  struck 
him  with  It  A  straw  hat  I  had  on  he 
split  all  to  pieces.  He  stopped  hitting  me 
when  I  struck  him.  I  did  not  want  to  hurt 
the  man  at  all.  I  Just  wanted  to  stop  him 
from  hitting  me.  That  was  all.  I  wasn't 
drunk.  I  do  take  a  dram  sometimes;  but 
I  don't  drink  it  around  my  work."  It  was 
the  duty  of  the  prosecxitor  to  keep  order  in 
the  halls  of  the  building.  The  defendant  was 
several  years  older  than  the  prosecutor.  Im- 
mediately after  he  was  cut,  the  prosecutor 
ran  out  of  the  elevator,  and  the  blood  was 
"spurting  out  of  his  ear,  and  he  appeared  to 
be  very  seriously  hurt."  The  witness  who 
then  saw  him  testified  that  he  did  mot  know 
whether  he  would  live  until  he  could  get  a 
doctor  from  the  way  the  blood  was  gushing 
out  of  his  face. 

The  physician  testified,  that  the  wound  was 
In  the  prosecutor's  ear,  and  that  there  had 
been  a  hemorrhage  from  it.  "It  was  a  dan- 
gerous wound.  I  should  consider  the  ear 
a  very  dangerous  place  to  stick  a  man  with 
a  knife.  The  Instrument  that  made  that 
wound  was  a  weapon  likely  to  produce  death. 
The  knife  that  made  that  wound  was  a  wea- 
pon likely  to  produce  death  In  the  place 
where  it  was  stuck."  On  cross-examination 
the  physician  testified:  "I  don't  know  what 
kind  of  weapon  produced  that  wound.  I 
don't  know  whether  it  was  a  pocketknife  or 
not  I  didn't  examine  the  wound,  and 
couldn't  tell  whether  it  was  a  smooth  cut  or 
a  jagged  one." 

1,  2.  Is  the  evidence  sufficient  to  prove 
that  the  weapon  used  was  one  likely  to  pro- 
duce death?  The  indictment  charges  that 
the  weapon  was  a  knife,  and  that  this  knife 
was  a  weapon  likely  to  produce  death.  It 
Is  well  established  that  an  allegation  as  to 
the  character  of  the  weapon  used  must  b^ 
proved  either  by  direct  proof  or  by  an  ex- 
hibition of  the  weapon  to  the  jury  who  can 
then  determine  the  question  for  themselves, 
or  by  evidence  as  to  the  nature  of  the  wound 
inflicted  by  the  weapon,  or  other  evidence  suf- 
ficient to  warrant  the  jury  in  finding  that 
the  instrument  used  was  calculated  to  pro- 
duce death  when  used  in  the  manner  in  which 
it  was  used.  Paschal  v.  State,  125  Ga.  279, 
54  S.  B.  172;  Mathews  v.  State,  104  Ga.  499, 
30  S.  B.  727.  The  testimony  of  the  prosecu- 
tor is  positive  that  the  weapon  used  was  of 
the  kind  alleged  In  the  indictment.  Was  this 
knife  a  weapon  likely  to  produce  death  In 
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the  manner  in  which  It  was  used  by  the 
defendant  In  making  the  assault?  Of  course, 
It  cannot  be  said  that  every  knife  Is  a  wea- 
pon  likely  to  produce  death;  but  it  would 
be  a  knife  of  a  very  unusual  kind  that  would 
not  be  likely  to  produce  death  when  used 
to  stab  a  person  in  the  ear.  The  physician, 
who  was  an  expert  witness,  testified  that  he 
considered  the  ear  a  very  dangerous  place 
to  stab  a  man  with  a  knife.  He  further  said 
that  the  wound  which  was  Inflicted  at  this 
dangerous  place  was  "a  dangerous  wound," 
and  that  the  Instrument  that  made  the  wound 
was  an  instrument  likely  to  produce  death, 
and  the  knife  that  made  the  wound  was  a 
weapon  likely  to  produce  death  in  the  place 
where  It  was  stuck.  It  Is  true  on  the  cross- 
examination,  he  testifled  that  he  did  not  know 
what  kind  of  weapon  produced  the  wound, 
that  he  did  not  know  whether  it  was  a  pock- 
et-knife or  not;  but  this  language  must  be 
taken  In  connection  with  his  testimony  on 
direct  examination;  and,  so  construed.  It 
means  that  In  his  opinion  as  an  expert,  what- 
ever Instrument  was  used,  whether  a  knife 
or  some  other  Instrument,  It  was  a  weapon 
likely  to  produce  death,  and  he  bases  his 
opinion  upon  the  dangerous  character  of  the 
wound  and  the  place  where  it  was  inflicted. 
We  do  not  think  his  statement  that  he  did 
not  examine  the  wound  and  could  not  tell 
whether  it  was  "a  smooth  cut  or  a  jagged 
one"  changes  materially  the  effect  of  his  tes- 
timony; for  a  surgeon  who  cleanses  and 
dresses  a  wound  can  form  an  opinion  as  to 
the  character  of  the  weapon  that  inflicted 
It,  and  the  dangerous  character  of  the  wound, 
even  though  he  does  not  make  a  sufllcient 
examination  to  tell  whether  the  cut  was  a 
smooth  or  a  jagged  one.  We  cannot  say  that 
the  jury  was  not  authorized  to  find  from  the 
evidence  that  the  knife  used  was  a  weapon 
likely  to  produce  death, 

3.  It  is  next  insisted  that  the  evidence 
was  not  sufficient  to  show  an  Intent  to  kill, 
and  that  this  Is  necessary  to  justify  a  ver- 
dict for  assault  with  Intent  to  murder.  This 
statement  of  the  law  Is  unquestionably 
sound ;  but  the  Intent  with  which  an  offense 
Is  committed  is  to  be  determined  by  the 
jury.  The  testimony  of  the  prosecuting  wit- 
ness is  that  the  defendant  stated  that  he 
would  kill  him  unless  he  took  him  down  on 
the  elevator.  The  fact  that  the  defendant 
first  struck  the  prosecutor  with  the  butt  end 
of  the  knife  and  then  turned  it  around  in  his 
hand,  and  stabbed  him  with  the  blade  in  the 
ear,  it  seems  would  authorize  the  Inference 
that  his  intent  was  felonious. 

It  Is  Insisted  by  counsel  for  plaintiff  in 
error  that  the  evidence  showed  a  mutual 
combat  in  which  neither  party  was  more  at 
fault  than  the  other ;  but  the  undisputed  evi- 
dence is  that  the  party  assaulted  had  no  wea- 
pon, and  the  testimony  for  the  state  is  that 
the  defendant  was  the  aggressor. 

We  confess  that  the  verdict  In  this  case 
does  not  altogether  meet  our  approval.    We 
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would  have  been  better  satisfied  If  the  ver- 
dict had  been  for  stabbing.  Instead  of  a 
felony,  but  the  jury  and  the  learned  trial 
Judge  occupied  a  much  better  position  to 
weigh  the  evidence  and  determine  the  degree 
of  guilt  than  this  court  If  there  is  any 
injustice  in  this  verdict,  it  can  be,  and  doubt- 
less will  be,  corrected  by  the  able  and  Just 
Judge  who  will  make  a  final  disposition  of 
the  case  in  the  sentence. 
Judgment  affirmed. 

BUSSELiU    J.,   concurs   dnbitante. 


(4  0&.  App.  187) 
WILENSKT  v.  0.  O.  &  H.  B.  MARTIN. 
(No.  977.) 
(Court  of  Appeals  of  Georgia.    April  9,  1906.) 

1.  Animals  —  Aqistuent  —  Neqliqkncb  or 

AOISTOB. 

Agistment  •  is  a  species  of  bailment,  and 
the  agistor  must  exercise  the  ordinary  care  of 
a  prudent  man  as  to  animals  placed  in  his  care. 
An  agistor  is  liable  for  his  own  negligence  and 
for  the  negligence  of  his  servants ;  but  he  is 
not  an  insurer.  In  the  absence  of  a  special 
contract,  he  is  only  bound  to  exercise  such  care 
as  a  man  of  ordinary  prudence  would  use  under 
the  same  circumstances  towards  his  own  prop- 
erty. 

[Eid.  Note.— For  cases  in  point,  see  CJent  Dig. 
vol.  2,  Animals,  Sf  43,  44.] 

2.  Samb— Special  Contract.  . 

The  liability  of  an  agistor  may  be  limited 
by  a  special  contract.    Assent  to  the  stipulations 
of  a  parol  contract  may  be  implied  by  silent 
acquiescence. 
8.  Same— Negligbngb— Questions  of  Fact. 

The  question  as  to  whether  an  agistor  is 
or  is  not  negligent  is  one  of  fact  and  for  the  de- 
termination of  the  jury,  and,  in  cases  of  agist- 
ment, the  jury  have  the  right  to  take  into  con- 
sideration the  usages  and  customs  prevailing  up- 
on the  subject,  and  also  the  traits,  qualities,  and 
characteristics  of  the  animals  being  pastured, 
as  well  as  the  fact  that  the  negligence  of  the 
owner  may,  more  or  less,  have  contributed  to 
the  injury  of  which  complaint  is  made. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Chatham  Coun- 
ty; Geo.  T.  Cann,  Judge. 

Action  by  M.  Wilensky  against  O.  C.  & 
H.  E.  Martin.  Verdict  for  defendants.  From 
an  order  overruling  a  certiorari,  plaintiff 
brings  error.    Affirmed. 

Wm.  H.  Boyd,  for  plaintiff  in  error.  Wil- 
son &  Rogers  and  B.  L.  Colding,  for  defend- 
ants in  error. 

RUSSELL,  J.  The  plaintiff  placed  his 
horse  in  the  pasture  of  the  defendants  as 
agistors.  The  horse  was  blind  and  fell  into 
an  uncovered  well  in  the  defendants'  pasture, 
and  was  killed.  A  suit  was  brought  to  re- 
cover the  value  of  the  horse,  which  the  agist- 
ors refused  to  pay,  relying  upon  the  fact  that 
they  informed  the  agent  of  the  owner  of  the 
horse  when  they  received  the  animal  that 
there  were  at  least  a  dozen  places  in  the  pas- 
ture where  a  blind  horse  might  be  killed. 
The  Jury  returned  a  verdict  for  the  defend- 
ants, and  the  plaintiff  certioraried,  and  ex- 


ception Is  taken  to  the  order  of  the  judge  of 
the  superior  court  overruling  the  certiorari. 
We  find  no  error  in  the  Judgment  of  the  court 
overruling  the  certiorari  and  entering  Judg- 
ment for  costs  against  the  plaintiff  in  error. 
We  will  first  consider  the  general  nature  of 
a  contract  of  agistment,  and  then  inquire 
whether  the  liability  of  the  bailee  in  9uch  a 
contract  of  bailment  may  be  limited  by  the 
express  terms  of  the  special  contract,  and, 
next,  whether  the  Jury  were  authorized  to 
find,  in  the  present  instance,  that  the  defend- 
ants were  not  liable,  either  because  the  spe- 
clal  terms  of  the  contract  had  been  complied 
with,  or  because,  under  the  particular  circum- 
stances of  the  case,  the  plaintiff  himself  took 
the  risk  of  the  conditions  which  surrounded 
his  animal,  and  which  were  the  cause  of  its 
death. 

1.  Agistment  is  one  species  of  bailm^it, 
and  ordinarily  the  prudent  agistor  must  ex- 
ercise the  same  care  towards  animals  placed 
in  his  charge  as'  towards  his  own  property. 
The  same  golden  rule  of  diligence  to  whidi 
we  have  referred  in  Haines  v.  Chapp^l,  1  Ga. 
App.  480,  58  S.  E.  220,  and  Morris  Storage 
Co.  V.  Wilkes,  1  Ga.  App.  751,  58  S.  B.  232, 
applies  to  the  agistor  (in  the  absence  of  a 
contract  limiting  his  liability)  as  applies  to 
other  bailees.  An  agistor  is  liable  for  his 
own  n^ligence,  and  for  the  negligence  of  his 
servants  He  has  been  held  to  be  liable  for 
turning  an  animal  into  a  field  where  another 
vicious  animal  was  at  large,  and  for  allow- 
ing strangers  to  enter  his  stable  at  night  so 
that  horses  escaped  and  were  lost;  for  leav- 
ing his  fences  down,  by  reason  of  which  cat- 
tle strayed  away  and  were  stolen;  and  also 
for  damage  due  to  his  negligence  in  the  com- 
munication of  contagious  diseases,  as  well  as 
for  failure  to  provide  suitable  pastura  But 
an  agistor  is  not,  like  an  innkeeper  or  car- 
rier, an  insurer.  In  the  absence  of  a  special 
contract,  he  is  only  bound  to  exercise  ordi- 
nary and  reasonable  care,  such  care  as  a  man 
of  ordinary  prudence  would  use  under  the 
same  circumstances  towards  his  own  prop- 
erty. In  many  Jurisdictions  it  is  held  tliat 
one  who  claims  that  he  has  been  damaged  by 
the  negligence  of  an  agistor  must  establish 
that  fact.  Story  on  Bailments,  §S  213-278, 
454;  Calland  v.  Nichols,  30  Neb.  532,  46  N.  W. 
631;  Dennis  v.  Huyck,  48  Mich.  622,  12  N.  W. 
878,  42  Am.  Rep.  479;  Rey  v.  Toney,  24  Mo. 
600,  69  Am.  Dec.  444.  Other  authorities  hold 
that,  where  loss  Is  shown,  the  burden  is  upon 
the  agistor  to  relieve  himself  by  proof  that 
it  was  not  occasioned  by  his  negligence.  In 
Georgia,  by  the  provisions  of  Civ.  Code  18^, 
S  2896,  the  burden  of  proof  is  upon  the  bailee, 
when  loss  has  been  shown,  to  show  proper 
diligence.  In  the  present  case  the  plaintiff 
sent  a  horse,  practically  blind,  to  the  defend- 
ants to  be  pastured.  The  horse  was  sent  by 
the  plaintifTs  agent  and  servant  Prior  to 
the  sending  the  plaintiff  and  one  of  the  de- 
fendants had  had  a  conversation  over  the 
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telephone,  but  this  amounted  to  nothing  ex- 
cept an  inquiry  on  the  part  of  the  plaintiff 
as  to  whether  the  defendants  had  a  pasture 
and  would  take  his  horse,  and  a  reply  to 
these  questlona  The  defendants  had  never 
seen  the  horse  until  brought  by  the  agent, 
and  did  not  know  until  then  that  he  was 
blind.  The  plaintiff  had  never  seen  the  pas- 
ture, in  which  was  an  uncovered  well  about 
15  or  20  feet  deep,  an  old  canal  about  6  feet 
deep,  and  several  dangerous  holes.  When, 
however,  the  plaintiff's  servant  brought  the 
horse  and  the  defendants  saw  it  was  blind, 
they  told  the  plaintiff's  agent  that  there  were 
more  than  a  'dozen  places  in  the  pasture 
where  a  blind  horse  might  be  killed.  In 
spite  of  this  warning,  and  perhaps  without 
the  defendants'  knowledge,  the  plaintiff's 
agent  put  the  horse  in  the  pasture,  and  some 
time  thereafter  it  fell  into  the  well  and  was 
killed.  The  Jury  was  authorized  to  find  that 
he  who  carried  the  horse  to  the  pasture  was 
the  plaintiff's  agent,  and  that  a  notice  to  him 
was  equivalent  to  notice  to  the  owner.  In 
our  view  of  the  case,  therefore,  the  placing 
of  the  horse  in  this  dangerous  pasture,  after 
notice  had  been  given  of  the  danger,  was  In 
effect  the  creation  of  a  contract  by  which  the 
agistor  limited  his  liability  so  as  to  exclude 
any  casualty  which  might  result  from  the 
well,  the  canal,  or  the  holes  in  the  pasture. 
As  to  these  the  owner  himself  assumed  the 
risk;  and  therefore  the  defendants  cannot  be 
held  liable  for  an  injury  which  resulted  not 
from  negligence  of  the  agistor  in  any  given 
particular,  but  from  the  dangerous  character 
of  the  place,  of  which  the  plaintiff,  through 
his  agent,  was  fully  apprised.  The  defend- 
ants could  not  be  liable  for  the  plaintiff's 
servant's  lack  pf  diligence,  either  to  disclose 
to  the  plaintiff  the  holes  in  the  pasture  or  to 
Inform  his  master  of  the  character  of  the 
place,  so  that  he  could  determine  whether  he 
wished  to  assume  the  risk.  But  the  agistor, 
upon  his  part,  had  the  right  to  assume  either 
that  the  servant  was  fully  authorized  to  act 
in  behalf  of  the  master  in  putting  the  ani- 
mal in  the  pasture  after  knowledge  of  its 
inherent  defects,  or  else  that  the  master,  hav- 
ing been  informed  by  the  servant  and  still 
allowing  the  horse  to  remain  there,  had  him- 
self determined  to  assume  the  risks. 

2.  In  every  contract  of  bailment  (except 
as  to  common  carriers)  the  bailee  has  the 
right  to  limit  his  liability  by  special  contract 
A  contract  of  agistment  is  no  exception  to 
the  general  rule.  Upon  grounds  of  well- 
settled  public  policy  a  common  carrier  is  not 
allowed  to  limit  its, liability,  but  there  is  no 
reason  why  one  who  takes  cattle  to  pasture 
cannot,  by  an  express  contract,  relieve  him- 
self from  liability  for  any  negligence  not  so 
gross  as  to  amount  to  fraud.  It  is  a  de- 
batable point  whether  negligence  can  ever 
be  fraud.  As  it  appears  to  us,  the  two  things 
are  not  akin.  But  this  is  the  doctrine  of  some 
writers,  including  Sir  William  Jones.     How- 


ever that  may  be,  there  was  no  fraud  in  this 
case,  because  the  defendants  put  the  plaintiff 
(through  his  agent)  fully  on  notice  of  the  dan- 
gerous condition  of  the  pasture  as  to  the 
blind  horse. 

3.  We  think  that  the  Jury  were  fully  au- 
thorized to  find  that  the  contract  of  agist- 
ment in  this  case  relieved  the  defendants 
from  liability.  It  can  well  be  inferred  that 
the  tacit  assent  of  the  plaintiff's  servant  to 
the  defendants'  declaration  that  he  would 
not  be  liable,  that  there  were  a  dozen  places 
in  the  pasture  where  that  horse  might  be 
killed,  incorporated  into  the  contract  a  limi- 
tation excluding  any  liability  on  the  part  of 
the  defendants  for  injury  resulting  from  the 
well  or  the  canal,  and,  as  the  injury  result- 
ed from  the  well,  that  the  defendants  were 
not  liable  at  all.  This  case  seems  to  us  to  be 
quite  similar  to  Mansfield  v.  Ck)le,  61  111.  191, 
in  which  the  court  held  that  as  the  owner 
knew  his  -horse  was  "breachy,"  and  was  liable 
to  break  out  and  be  lost,  he  ought  to  have 
contracted  for  extraordinary  care.  But,*  re- 
gardless of  this,  the  whole  question  as  to 
whether  or  not  an  agistor  is  or  is  not  negli- 
gent in  a  given  case  is  one  of  fact  for  the  jury 
(Arrington  v.  Fleming,  117  Ga.  449,  43  S.  E. 
691,  97  Am.  St  Rep.  169),  and  is  affected 
largely  by  custom  and  local  usage,  as  well 
as  .the  controlling  principle  that  the  agistor, 
while  he  must  exercise  ordinary  diligence  as 
to  animals  placed  in  his  care,  is  not  ordi- 
narily required  to  exercise  greater  diligence 
in  the  preservation  of  the  live  stock  of  oth- 
ers than  is  necessary  for  the  safety  of  his 
own.  As  the  pasture  contained  other  ani- 
mals, and  as  the  evidence  discloses  that  the 
well  and  the  canal  and  other  excavations 
are  not  objects  of  danger  to  a  horse  with 
good  eyesight,  either  in  the  day  or  by  night, 
and  as  the  plaintiffs  agent  was  informed  of 
the  danger,  so  far  as  blind  horses  were  con- 
cerned, the  Jury  could  well  infer  that  the 
plaintiff,  by  assuming  himself  the  risk  of 
which  the  defendants  had  notified  him,  con- 
tracted to  relieve  the  defendants  of  any  lia- 
bility on  this  account  The  certiorari  is 
therefore  properly  overruled. 

Judgment  afllrmed. 


(4  Ga.  App.  113) 
AUGUSTA  RY.  ft  ELECTRIC  (X).  v.  LYLB. 
(No.  846.) 

(Conrt  of  Appeals  of  Georgia.    March  30,  1908.) 
Cabbiebs— Cabbiage  of  Passengebs  — Man- 

AOEMEITT    or    CONVEYANCES— SUDDEN    JEBKS 
—  TBIAL  —  iNSTBUCnONB  —  EXPBESSION  OF 

Opinion. 

In  a  suit  to  recover  damages  against  a 
street  car  company,  where  the  allegation  of  neg- 
ligence is  the  negligent  movement  of  the  car  of 
the  defendant,  causiDg  a  sudden,  violent,  and  un- 
usual jerk  which  threw  the  plaintiff  across  the 
seat  of.  the  car,  it  was  erroneous  to  give  in 
charge  to  the  jury  tlie  following  instruction : 
"If,  in  reviewing  the  testimony,  you  are  satis- 
fied that  plaintiff  was  injured  by  a  sudden,  vio- 
lent, and  unusual  jerk,  and  that  he  could  not, 
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by  the  exercise  of  ordinary  care  and  diligence, 
have  protected  himself  against  the  consequences 
of  this  negligent  act,  then  he  would  be  entitled 
to  recover."  The  error  in  this  instruction  is 
twofold :  First  That  a  recovery  could  be  pred- 
'  icated  on  proof  of  a  sudden,  violent,  and  unusual 
jerk.  To  make  a  jerk  an  act  of  culpable  negli- 
gence it  must  have  been  unnecessary  at. the  time 
and  place  where  it  occurred  as  well  as  violent 
and  unusual.  Second.  That  the  charge  contain- 
ed an  assumption  by  the  judge  and  an  instruc- 
tion to  the  jury  that  the  act  mentioned  consti- 
tuted negligence ;  and  that  "this  negligent  act" 
had  in  fact  been  proved. 

[Ed.  Note.—For  cases  in  point  see  Cent  Dig. 
vol.  9.  Carriers,  S$  1205,  1206.1 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  ponn- 
ty ;   W.  F.  Eve,  Judge. 

Action  by  W.  C.  Lyle  against  the  Augusta 
Railway  &  Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Boykin  Wright  and  Geo.  T.  Jackson,  for 
plaintiff  in  error.  Henry  O.  Roney,  for  de- 
fendant in  error. 

HILL,  C.  J.  Lyle  sued  the  Augusta  Rail- 
way &  Electric  Company  to  recover  damages 
for  personal  injuries  received  by  him  while 
a  passenger  on  one  of  the  cars  of  the  com- 
pany. He  recovered  a  verdict  for  $3,000, 
and  the  defendant  made  a  motion  for  a  new 
trial  on  various  grounds  which  was  over- 
ruled. The  evidence  In  behalf  of  the  plain- 
tiff supporting  the  allegations  of  his  petition 
can  be  briefly  stated  as  follows:  On  Febru- 
ary 3,  1906,  between  11  and  12  o'clock  at 
night  plaintiff  got  on  a  car  while  it  was 
standing  near  a  crossing  of  the  tracks  of  the 
Georgia  Ritllroad.  He  sat  down  at  first  on 
the  third  seat  from  the  rear  end  of  the  car, 
bat,  noticing  a  negro  man  sitting  on  the  seat 
opposite  him,  and  recalling  the  rule  which  re- 
quired the  company  to  reserve  the  rear  seats 
for  negroes,  and  inferring  that  the  tliree  rear 
seats  were  so  reserved,  he  got  up  for  the  pur- 
pose of  changing  his  seat  to  one  nearer  the 
front  of  the  car.  As  he  arose  for  that  pur- 
pose, the  car  started  off  with  a  sudden,  vio- 
lent, and  unusual  Jerk,  and  threw  him  across 
the  seat.  When  he  arose  to  change  his  seat, 
he  had  on  his  overcoat,  and  had  his  hands  in 
his  pockets.  As  a  result  of  the  fall  across 
the  seat,  he  received  severe  personal  injuries 
which  were  fully  described.  The  defendant 
company  denied  any  negligence,  but  con- 
tended tliat  the  car  started  in  the  usual  and 
ordinary  way,  without  any  sudden,  violent, 
or  unusual  jerk;  that  it  was  passing  over 
the  tracks  of  the  railroad  company  at  the 
crossing,  and  that  the  plaintiff  at  this  time, 
and  while  the  car  was  passing  over  the  tracks 
of  the  railroad,  arose  for  the  purpose  of 
changing  his  seat,  and,  having  his  hands  in 
his  pockets,  lost  his  balance  because  of  the 
usual  and  necessary  jolting  of  the  car  in 
passing  over  the  railroad  tracks;  that  his 
fall  was  entirely  the  result  of  his  own  negli- 
gence.   The  conflict  in  the  evidence  was  set- 


tled by  the  verdict  of  the  jury  in  fa^x>r  of 
the  plaintiff  on  the  question  of  liability,  and 
we  cannot  say  that  there  was  no  evidenee 
in  support  of  the  verdict.  For  this  reason 
we  would  not  feel  authorized  to  grant  anoth- 
er trial,  unless  there  occurred  material  and 
prejudicial  errors  of  law  on  the  part  of  the 
court 

1.  The  eighth  ground  of  the  motion  for 
new   trial    alleges   error    In   the    following 
charge:    *'If,  In  reviewing  the  testimony,  yoo 
are  satisfied  that  the  plaintiff  was  Injured  bj 
a  sudden,  yiolent,  and  unusaal  jerk,  and  that 
he  could  not,  by  the  exercise  of  ordinary  care 
and  dillgencer  haye  protected  himself  against 
the  consequences  of  this  negligent  act,  then 
he  would  be  entitled  to  recover."    The  object 
tlon  to  this  charge  Is  twofold.    First,  It  does 
not  state  a  correct  proposition  of  law;  sec- 
ond. It  is  an  expression  of  opinion  by  the 
court  as  to  what  acts  would  constitute  neg- 
ligence, and  It  was  also  an  expression  of 
opinion  that  the  defendant  had  committed  an 
act  of  negligence.    We  do  not  think  the  court 
correctly  stated  the  law  in  the  first  portion  of 
this  charge.    It  has  been  repeatedly  held  by 
the  Supreme  Court  that  it  was  not  sufficient 
as  a  basis  of  recovery  because  of  negligence 
to  show  a  sudden,  violent  and  unusual  J«'k 
of  the  car;  that  the  proof  should  also  show 
that  the  sudden,  violent,  and  unusual  Jerk  or 
motion  of  the  car  was  unnecessary  at  the 
particular  time  and  place.    As  was  said  In 
Ball  V.  Mabry,  91  Ga.  784,  18  S.  E.  60,  It  is 
material  for  the  plaintiff  to  show  that  the 
jerk  or  jolt  by  which.  h6  was  injure^  was 
both  unusual  and  unnecessary;  and  It  is  ma- 
terial for  the  defendant  to  show  that  such 
jerk  or  jolt  was  usual  and  necessary.    It  can- 
not be  doubted  that  a  j<^t  or  Jerk,  although 
yiolent  and  unusual,  might  nevertheless  be 
necessary  at  the  particular  time  and  place  of 
Its  occurrence.    To  illustrate:    A  street  car 
passing  at  the  proper  speed  over  the  track 
might  be  suddenly  stopped  by  the  motorman 
to  prevent  running  over  a  pedestrian  about 
to  come  on  the  track,  and  a  passenger  might 
be  thereby  Injured.    The  stop  was  both  sud- 
den and  unusual,  but  it  .could  not  be  said  to 
have  been  unnecessary.    No  right  of  action 
would  accrue  to  the  Injured  passenger  be- 
cause of  the  necessity  of  stopping  at  the  time 
and  place  to  prevent  injuring  or  killing  the 
pedestrian.    In  this  case  it  was  insisted  by 
the  defendant  that  the  jolts  of  the  car  in 
passing  over  the  tracks  of  the  railroad  at  the 
place  where  the  accident  occurred,  although 
they  might  have  been  more  violent  than  at 
other  parts  of  the  rqad,  were  nevertheless 
the  usual  and  necessary  Incident  of  passing 
over  the  tracks  at  this  place,  and  that  while 
it  unquestionably  would  be  incumbent  upon 
the  street  car  company  to  establish  the  ne- 
cessity of  such  jerks  or  jolts  in  passing  over 
the  tracks  of  the  railroad,  in  this  particular 
place  it  had  undertaken  to  do  so,  and  this 
charge  of  the  court  in  excluding  from  consid- 
eration the  element  of  necessity  had  deprived 
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the  defendant  of  a  material  part  of  Its  de- 
fense; in  other  words,  that  this  charge  not 
only  allowed,  but  instructed,  the  jury  to  draw 
the  conclusion  that  a  jerk  or  jolt  that  was 
sudden,  ylolent,  and  unusual  was  negligence, 
although  it  cLlght  have  been  a  necessary  in- 
cident to  the  motion  of  the  car  in  crossing 
tha  railroad  tracks.  The,  same  rule  is  ap- 
plicable to  noises  caused  by  the  running  of 
trains.  Liability  arises  from  injuries  so  caus- 
ed only  when  the  noises  are  both  unusual  and 
imnecessary.  Southern  -  Ry.  Co.  v.  Plynt,  2 
Ga.  App.  162,  58  S.  B.  374;  Morgan  y.  Central 
R.  Co.,  77  Ga.  788.  It  has  been  held  that  in 
determining  whether  an  irregular  motion  of 
a  train  or  car  was  usual  and  unnecessary,  not 
only  the  character  of  the  train  or  car,  but 
also  the  place  where  such  motion  occurred, 
should  be  taken  into  consideration.  For  in- 
stance, that  a  motion  which  might  be  con- 
sidered violent  and  unusual  on  a  straight 
track  might  be  both  usual  and  necessary  in 
going  around  a  curve,  or  in  going  from  a 
main  track  to  a  switch  track,  or  in  passing 
over  tracks.  Ball  v.  Mabry,  supra;  Ayers  v. 
Rochester  Ry.  Co.,  156  N.  Y.  104,  50  N.  B. 
960;  Moser  v.  Street  Ry.  Co.  (Ky.)  74  S.  W. 
1090.  In  a  case  decided  by  the  Massachu* 
setts  Supreme  Court  it  was  held  that  a  pas- 
senger on  a  street  car  who  wa«  injured  by 
being  thrown  to  the  ground  by  a  lurch  of  the 
car  in  passing  over  the  main  track  to  a 
switch  track  could  not  recover  therefor  where 
there  was  no  evidence  that  the  injury  was 
due  to  a  defect  in  the  car  or  track,  or  that 
the  speed  was  unusual  or  dangerous.  Such 
motion  of  street  cars  are  of  quite  frequent 
occurrence,  and  are  to  be  expected  to  a  great- 
er or  less  degree  whenever  the  car  passes 
from  one  track  to  another,  and  are  of  the 
class  of  usual  and  unavoidable  incidents  in 
the  use  of  cars  upon  the  streets.  Byron  v. 
Lynn  &  B.  R.  Co.,  177  Mass.  303,  68  N.  B. 
1015;  Ilges  v.  St  Louis  Trans.  Co.,  102  Mo. 
App.  529,  77  S.  W.  93.  We  conclude  that  the 
correct  rule  of  law  on  the  point  now  under 
discussion  is  that  the  liability  of  the  street 
railway  company  would  depend  upon  wheth- 
er or  not  the  motion  of  the  car  at  the  place 
where  the  Injury  occurred  was  not  only  sud- 
den, violent,  and  unusual,  but  was  also  un- 
necessary. ' 

We  think,  also,  that  the  charge  was  er- 
roneous, in  that  the  judge  undertook  to  enu- 
merate certain  acts  of  the  defendant  and  to 
tell  the  jury  that  these  acts  would  constitute 
negligence.  **It  is  error  for  the  court  to  charge 
the  jury  that  certain  enumerated  facts,  if 
proven,  would  constitute  negligence.  Neg- 
ligence is  a  question  of  fact,  of  which  the 
jury  are  to  judge  from  the  evidence,  and  not 
a  question  of  law."  Montgomery  &  West 
Point  R.  Co.  V.  Boring,  51  Ga.  582.  **It  is 
error  for  a  trial  judge  to  instruct  the  jury 
that  given  facts  would  constitute  negligence, 
when  the  facts  are  not  such  as  are  made  by 
law  to  constitute  negligence  per  se."  Port- 
uer  Brewing  Co.  t.  Cooper,  116  Ga.  171,  42 


S.  B.  406 ;  Augusta  Ry.  &  Biec.  Co.  v.  Week- 
ly, 124  Ga.  384,  52  S.  B.  444.  Following  these 
decisions  and  many  others,  this  court  has 
announced  in  the  case  of  Atlanta  &  Birming- 
ham Air  Line  Ry.  v.  McManus,  1  Ga.  App. 
303,  58  S.  B.  258,  that  "it  is  erroneous  for 
the  judge  in  his  charge  to  assume  or  to  in- 
struct the  jury  that  certain  things  not  direct- 
ly made  so  by  law  are  or  are  not  negligent'' 
Analyzing  the  excerpt  from  the  charge,  it 
will  be  seen  that  the  trial  judge  not  only 
told  the  jury  that  a  sudden,  violent,  and  un- 
usual jerk  would  constitute  negligence,  but 
relieved  them  from  the  exclusive  burden  of . 
responsibility  in  determining  the  existence 
of  negligence.  The  use  of  the  language,  "this 
negligent  act"  (alluding  to  the  sudden,  vio- 
lent, and  unusual  jerk),  by  the  trial.  Judge, 
was  plainly  an  expression  of  opinion,  and 
left  nothing  as  to  the  character  of  this  act 
for  the  solution  of  the  Jury.  It  is  true  the 
judge  in  other  portions  of  the  charge  prop- 
erly left  the  question  of  negligence  to  be  de- 
termined by  the  jury  from  the  facts;  but 
this,  we  think,  did  not  render  harmless  the 
specific  error  contained  in  the  Instruction  un- 
der criticism.  Besides,  the  error  noted  was 
substantially  repeated  in  other  portions  of 
the  charge  as  specifically  excepted  to  in  the 
tenth,  twelfth,  and  thirteenth  grounds  of  the 
motion  for  new  trial. 

There  are  assignments  of  error  made  as  to 
other  portions  of  the  charge,  and  we  have 
considered  them  In  connection  with  the 
charge  as  a  whole.  So  considered,  we  do  not 
think  that  they  contain  any  material  or  prej- 
udicial error.  The  judgment  refusing  to 
grant  a  new  trial  is  reversed  solely  on  ac- 
count of  the  erroneous  instructions  above 
noted. 

Judgment  reversed. 


(4  Oa.  App.  1&6) 
B.  B.  LOWB  CO.  V.  T.  W.  TBASLBT  ft  CO. 

(No.  1,004.) 
(Court  of  Appeals  of  Georgia.    March  30,  1908.) 

1.  Writ  of  Error— Review— Gbant  of  New 
Trial. 

The  discretion  of  a  trial  judge  upon  the 
first  grant  of  a  new  trial  will  not  be  interfered 
with  where  it  is  manifest  that  the  new  trial 
was  granted  because  the  trial  judge  may  not 
have  been  satisfied  with  the  verdict  rendered  up- 
on the  evidence  submitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3863.] 

2.  New  TBiAi^-yQuEfirriONs  of  Pact, 

The  discretion  of  the  trial  court  as  to  mere 
matters  of  fact,  where  the  evidence  in  the  case 
would  fully  authorize  a  finding  for  either  party, 
is. limited  to  the  first  grant  of  a  new  trial. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  New  Trial,  S§  9,  10.] 

3.  Writ  of  Bbrob— Review— New  I^ial. 

Where  a  trial  judge  in  his  order  places  the 
grant  of  the  new  trial  solely  upon  a  specified 
ground,  alleging  error  of  law,  the  merits  of  that 
particular  ground  will  be  inquired  into,  regard- 
less of  whether  the  new  trial  is  a  first  new  trial 
or  not. 

[Ed.  Note.— For  cases  in  point,  see  Ci'Qt.  Dig. 
vol.  3,  Appeal  and  Error,  S  8863.] 


1078 


00  SOUTHEASTERN  BEPOBTEH. 


(6«L 


4.  Sams. 

The  first  ffrant  of  a  new  trial  will  never  be 
interfered  with  where  it  plainly  appears  that 
the  trial  court  in  grantine  the  new  trial  correct- 
ed a  manifest  error  of  law  prejudicial  to  the 
rights  of  one  of  the  parties  to  a  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §  3863.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Hartwell ;  W.  U 
Hodges,  Judge. 

Action  by  the  E.  E.  Lowe  Company  against 
T.  W.  Teasley  &  Co.  Verdict  for  plaintiff. 
From  an  order  granting  a  new  trial,  plaintiff 
brings  error.    Affirmed. 

A.  G.  &  Julian  McCurry,  for  plaintiff  in  er- 
ror.   A.  A.  McCurry,  for  defendant  in  error. 

RUSSELL,  J.  The  B.  E.  Lowe  Company 
brought  a  suit  against  T.  W.  Teasley  &  Co. 
in  the  city  court  of  Hartwell.  Upon  the 
trial  of  the  case  the  jury  rendered  a  ver- 
dict against  the  defendants  for  $262.69,  prin- 
cipal and  interest  The  defendants  moved 
for  a  new  trial,  and  the  court  granted  it 
The  plaintiff  excepts  to  the  Judgment  of  the 
court  granting  a  new  trial.  As  this  is  the 
first  grant  of  a  new  trial  the  plaintiff  in 
error  concedes  that  it  would  not  be  warrant- 
ed in  excepting,  unless  the  verdict  rendered 
in  its  favor  was  demanded.  It  insists,  how- 
ever, that,  as  the  new  trial  was  granted  by 
the  lower  court  solely  upon  one  ground,  and 
inasmuch  as  the  court  should  not  (as  a  mat- 
ter of  law)  have  granted  the  new  trial  upon 
this  groimd,  there  should  be  a  reversal  of 
the  judgment. 

1.  We  do  not  think  that  the  court  erred 
in  granting  a  new  trial.  This  court  is  not 
prepared  to  affirm  the  judgment  of  a  trial 
court  in  granting  a  new  trial  merely  because 
it  Is  the  first  grant  In  such  a  case  the  most 
that  can  be  said  Is  that  the  judgment  will 
not  be  as  closely  scanned  and  reviewed  to 
detect  errors  as  where  more  than  one  jury 
has  passed  upon  the  issues. 

We  apprehend  the  true  rule  to  be  that, 
where  the  question  is  one  purely  of  evidence, 
the  trial  judge  is  clothed  with  the  discretion 
which  should  not  in  any  degree  be  controlled 
by  this  court,  where  a  first  new  trial  is 
granted,  because  the  judge  Is  not  satisfied 
upon  a  review  of  the  evidence  that  justice 
has  been  reached  In  the  judgment  which 
he  annuls.  In  such  a  case  It  is  to  be  pre- 
sumed that  the  judge  Is  satisfied  that  there 
has  been  a  miscarriage  of  justice  upon  the 
intrinsic  merits  of  the  case,  and  it  Is,  in  such 
event,  immaterial  whether  the  end  reached 
has  been  caused  or  contributed  to  by  errors 
in  the  charge  of  the  court  or  not  In  such 
an  instance  the  discretion  of  the  trial  judge, 
unless  manifestly  abused,  should  not  be  con- 
trolled. There  Is  another  class  of  cases  In 
which  It  is  apparent,  as  in  this  instance,  that 
the  judge  has  not  exercised  his  discretion, 
peculiarly  as  to  the  evidence,  but  has  ad- 
judged the  verdict  rendered  to  be  vitiated 
by  an  error  of  law.    In  such  a  case,  in  the 


judgment  of  this  court,  it  becomes  imma- 
terial whether  the  new  trial  granted  is  the 
first  grant,  or  whether  there  have  been  sev- 
eral trials,  if  It  appears  that  the  error  was 
one  of  law,  and  was  prejudicial  to  the  rights 
of  the  complaining  party. 

2.  Where  the  evidence  submitted  in  a  case, 
so  far  as  appears  to  the  reviewing  court 
would  authorize  a  finding  for  either  party, 
and  no  error  of  law  Is  complained  of,  the 
discretion  of  the  trial  judge  should  perhaps 
be  limited  to  the  first  trial.  Proper  regard 
for  the  rights  of  the  jury  would  seem  to  re- 
quire that  a  second  finding  upon  the  same 
issues,  and  under  substantially  the  same 
state  of  facts,  not  induced  by  any  contribut- 
ing error,  should  be  an  end  of  litigation. 

3.  Where  the  trial  judge  in  his  order 
places  the  grant  of  a  new  trial  solely  upon  a 
specific  ground,  alleging  error  of  law,  the 
merits  of  that  particular  ground  will  be  in- 
quired into,  regardless  of  whether  the  new 
trial  granted  Is  a  first  new  trial  or  not 

4.  In  the  present  case  we  think  that  the 
judgment  of  the  trial  judge  was  right  in  any 
view  of  the  case,  because  a  new  trial  was 
necessary  to  correct  an  error  In  the  trial 
due  to  the  court's  own  ruling,  and  which  it 
was  proper  that  the  court  itself  should  cor- 
rect The  case  was  a  suit  upon  a  note,  and 
a  copy  of  the  note  was  attached  to  the  peti- 
tion. The  note  was  as  follows:  "$462.69. 
Atlanta,  Ga.,  April  9th,  1906.  On  October 
15th,  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  E.  E.  Lowe 
&  Company,  four  hundred  sixty  two  &  «»/io« 
dollars,  at  the  office  of  the  Lowry  National 
Bank  of  Atlanta,  with  interest  from  maturi- 
ty at  eight  per  cent  per  annum  until  paid, 
with  all  costs  of  collection.  Each  of  us, 
whether  principal,  security,  guarantor,  in- 
dorser  or  other  party  hereto,  hereby  several- 
ly waives  and  renounces  each  for  himself 
and  family,  any  and  all  homestead  and  ex- 
emption rights,  either  of  us  or  the  family  of 
either  of  us,  may  have  under  or  by  virtue 
of  the  Constitution  or  laws  of  Georgia,  any 
other  state  or  the  United  States,  as  against 
this  debt  or  any  renewal  thereof;  and  each 
further  waives  demand,  protest  and  notice  of 
demand,  protest  and  nonpayment  Given 
under  the  hand  and  seal  of  each  t)arty.  T. 
W.  Teasley  &  Co."  This  was  tfie  suit  the 
defendants  were  called  upon  to  answer. 
Their  rights  In  court  were  dependent  upon 
the  nature  of  their  answer,  and  they  should 
have  been  properly  Informed  of  what  they 
should  prepare  to  meet  It  was  further  the 
right  of  the  defendants  to  have  the  evidence 
In  behalf  of  the  plaintiff  limited  by  and  con- 
fined to  the  allegations  of  the  petition.  No 
amendment  was  offered  to  the  plalntifTs  pe- 
tition, and  the  court  in  which  the  suit  was 
pending  was  without  jurisdiction  to  reform 
the  note  upon  which  the  action  was  based. 

The  defendants  in  their  plea  admitted  the 
execution  of  the  note  as  sued  upon,  and  that 
the  plaintiff  was  the  legal  holder  thereof. 
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They  relied  for  their  sole  defense  upon  the 
plea  of  failure  of  consideration.  In  that  the 
com,  for  the  payment  of  which  the  note  was 
given,  was  damaged  and  defective,  and  not 
suited  for  the  purposes  for  which  it  was  in- 
tended, to  wit,  for  feeding  stock  and  making 
bread.  To  meet  this  plea  of  failure  of  con- 
sideration, the  plaintiff  was  allowed  to  offer 
testimony  to  the  effect  that  the  note  was 
purchased  by  it  from  G.  W.  Brooke,  and  be- 
fore maturity,  and  to  thus  assume  before  the 
jury  the  role  of  innocent  purchaser  of  the 
paper  for  value  before  maturity  and  without 
notice.  The  defendants  properly  objected 
at  the  time  to  the  admission  of  this  testi- 
mony, and  their  objection  should  have  been 
sustained.  It  was  again  presented  to  the 
court  in  the  motion  for  new  trial,  and  the 
judge,  as  he  should  have  done,  corrected 
the  error  of  the  previous  ruling  by  granting 
a  new  trial.  While  the  order  of  the  trial 
judge  in  granting  a  new  trial  places  the 
grant  speciflcally  upon  the  fourth  ground, 
in  which  complaint  was  made  of  the  admis- 
sion of  the  evidence  before  referred  to,  still 
it  also  appears  from  the  record  that  the 
fifth  and  sixth  grounds  of  the  amended  mo- 
tion relate  to  the  same  subject  In  these 
grounds  exception  is  taken  to  the  charge  of 
the  court.  In  which  the  jury  were  told  that, 
if  they  believed  from  the  evidence  that  the 
plaintiff  bought  the  note  before  maturity 
without  notice  of  any  defense,  it  would 
be  an  Innocent  purchaser,  and  the  jury  should 
find  for  the  plaintiff  the  full  amount  of  prin- 
cipal and  interest  Neither  the  evidence  nor 
the  instructions  complained  of  In  the  fifth 
and  sixth  grounds  were  authorized  by  the 
plaintiff's  pleadings.  The  grant  of  the  new 
trial  was  placed  by  the  judge  upon  the  fourth 
ground  without  reference  to  the  fifth  and 
sixth  grounds,  not  because  the  fifth  and  sixth 
grounds  were  not  well  taken,  but  clearly  be- 
cause the  court  properly  considered  the  ad- 
mission of  the  evidence  as  the  root  of  the 
whole  evil  to  which  the  erroneous  instruc- 
tions were  only  the  natural  sequence.  In- 
deed, this  was  the  proper  view  to  take  of  the 
matter,  for,  if  the  evidence  had  been  repelled 
upon  the  defendants'  objection,  the  erroneous 
instructions  to  the  jury  would  never  have 
been  delivered.  In  a  spit  upon  a  note  pay- 
able to  the  plaintiff,  evidence  that  the  plain- 
tiff was  a  bona  fide  purchaser  was  not  only 
objectionable,  upon  the  ground  that  there 
was  nothing  in  the  pleadings  to  show  that 
Brooke  or  any  one  else  ever  owned  the  note, 
but  was  also  objectionable  upon  the  ground 
that  such  parol  evidence  contradicted  the 
terms  of  th*e  written  contract  upon  which 
plaintiff's  whole  case  depended.  The  note  be- 
ing payable  to  the  order  of  the  plaintiff,  parol 
evidence  cannot  be  admitted  to  show  that  it 
was  made  payable  to  some  other  person,  and 
certainly  not  in  the  absence  of  any  allega- 
tion of  fraud,  accident,  or  mistake. 
Judgment  affirmed. 


(4  Ga-  App.  136) 
DE  VANE  V.  ATLANTA,  B.  &  A.  It.  CO. 
(No.  981.) 

(Court  of  Appeals  of  Georgia.    March  SO,  1908.) 

1.  CABBiEBfr-^WHO  Abb    **PaS8ENOEBS." 

The  relation  of  carrier  and  passenger  arises 
only  from  a  contract  expresB  or  implied.  One 
who  gets  on  the  train  of  one  railway  company, 
nuBtaking  it  for  that  of  another  road,  and,  dis- 
covering his  mistake  after  the  cars  are  in  mo- 
tion, attempts  to  alight,  but  finding  while  he 
is  on  the  bottom  step  that  the  train  is  running 
too  fast,  changes  his  mind,  and  decides  to  pay 
bis  fare  to  the  next  station,  is  not,  while  thus  on 
the  car  stexMs,  a  passenger. 

[Ed.  Note.~For  other  deOnitions.  see  Wordp 
and  Phrases,  vol.  6,  pp.  5218-5227 ;  vol.  8,  p. 
774&] 

2.  RAILBOAD&— LIABII.ITY  TO   TBESPASSERS. 

A  railway  company  is  liable  to  a  trespasser 
on  its  train  only  for  intentional  (that  is  to  say, 
willful  or  wanton)  injuries  inflicted  upon  him. 
Before  a  failure  to  exercise  ordinary  care  to- 
ward him  can  become  actionable,  the  circum- 
stances must  be  such  as  to  characterize  that 
failure  with  willfulness  or  wantonness. 

SEid.  Note.— For  cases  in  point,  see  (Dent.  Dig. 
.  41,  Railroads,  §S  872-910.] 

3.  SAUE—EifPLOYl:s— Evidence. 

While  proof  may  be  received  that  a  person 
alleged  to  be  a  member  of  a  train  crew  wore  a 
cap  and  a  uniform  of  the  kind  such  employes 
generally  wear  as  a  circumstance  to  show  that 
he  belonged  to  that  class,  still  the  law  raises  no 
conclusive  presumption  that  such  is  the  case. 

4.  New    Tbial  — Newly    Disco vebed    Evi- 
dence. 

There  was  no  error  in  refusing  a  new  trial 
on  the  ground  of  newly  discovered  testimony. 

SBid.  Note.— For  cases  in  point,  see  Cent.  Dijr. 
.  37,  New  Trial,  §§  218-220.] 

5.  Wbit  of   Ebbob— Jubt— Imfeaghhent   of 
Faibness. 

In  an  attempt  to  impeach  the  fairness  or 
impartiality  of  a  juror,  the  finding  of  the  judge 
as  trier  on  disputed  facts  is  final. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  S|  3983-3989.] 

(Syllabus  by  the  Court) 

Error  from  City  Court  of  Cordele;  E.  F. 
Strozier,  Judge. 

Action  by  T.  R.  De  Vane  against  the  At- 
lanta, Birmingham  &  Atlantic  Railroad  Ck>m- 
pfany.  Judgment  for  defendant,  and  plaintiff 
brings  error.     Affirmed. 

According  to  the  plaintiff's  contentions,  he 
got  on  the  passenger  train  of  the  defendant 
company  at  the  union  station  in  Cordele,  mis- 
taking it  for  the  train  of  another  company 
upon  which  he  desired  to  become  a  passenger. 
Soon  after  the  cars  began  to  move,  he  dis- 
covered that  he  was  on  the  wrong  train,  and 
sought  to  alight  Getting  down  on  the  car 
step,  he  decided  that  the  train  was  moving  , 
too  rapidly,  and  started  to  go  back  inside 
with  the  intention  of  paying  his  fare  to  the 
next  station,  and,  as  he  was  thus  standing 
on  the  lowest  step,  and  was  about  to  remount 
the  coach  by  pulling  upon  the  platform  rail,  a 
negro  porter  wantonly  and  in  gross  negligence 
Jerked  his  hands  loose,  causing  him  to  fall 
under  the  train,  whereby  both  his  feet  were 
run  over  and  so  mangled  as  to  require  ampu- 
tation.   The  contention  of  the  defendant  was 
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that,  the  plaintiff  being  drank,  merely  swung 
upon  the  car  rail,  intending  to  ride  from  one 
street  crossing  to  another,  and,  losing  his 
hold,  fell  under  the  car;  that,  if  any  one 
caught  his  hand.  It  was  not  an  employ^  of  the 
company;  that  the  only  colored  employ^  on 
the  train  was  the  porter,  and  he  was  in  the 
baggage  car  at  the  time,  sorting  and  arrang- 
ing trunks  under  the  direction  of  the  baggage 
master.  This  negro  porter  died  prior  to  the 
trial,  and  the  plaintiff  was  not  allowed  to 
testify  as  to  the  alleged  transaction  with  him. 
A  disinterested  witness  testified  that  a  negro 
in  cap  and  uniform  caught  the  plaintiffs 
hand  just  before  he  fell,  and  while  he  was 
swinging  with  one  foot  on  the  step  and  one  off, 
but  he  could  not  say  whether  this  negro  was 
trying  to  push  him  off,  or  to  help  him  on. 
The  jury  found  for  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial  on  many 
grounds;  and  his  motion  having  been  over- 
ruled, he  brings  error. 

J.  T.  Hill,  for  plaintiff  in  error.  Rosser  & 
Brandon  and  Crum  &  Jones,  for  defendant 
In  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  plalntiflTs  highest  claim  is 
that  he  was  a  passenger,  because,  although 
he  was  originally  an  innocent  trespasser  on 
the  cars,  he  changed  his  mind  when  he  was 
in  the  act  of  dismounting,  and  decided  to 
remain  upon  the  train  and  pay  his  way  to 
the  next  station,  and  the  relation  of  carrier 
and  passenger  thus  arose,  and  the  railway 
company  Immediately  became  chargeable  with 
the  duty  of  exercising  toward  him  extraor- 
dinary care  and  diligence.  No  consent  of  the 
carrier  to  receive  the  passenger  in  such  a 
manner  can  be  Implied,  nor  does  the  law 
impose  any  such  duty.  The  relation  of  car- 
rier and  passenger  exists  only  from  a  con- 
tract express  or  implied.  This  position  of 
the  plaintiff  is  therefore  wholly '  untenable. 
Compare  Central  Railroad  v.  Perry,  58  Qa. 
461,  409  (5) ;  Georgia  Ry.  &  Ellec.  Co.  v.  Cole, 
1  Ga.  App.  33,  57  S.  E.  1026;  Southern  Ry. 
Co.  V.  Rosenheim  &  Sons,  1  Ga.  App.  766, 
769.  58  S.  E.  81. 

2.  Complaint  Is  made  of  several  charges 
of  the  court,  in  each  of  which  the  jury  was, 
in  substance,  instructed  that,  if  the  plaintiff 
was  not  a  passenger,  but  was  a  trespasser 
upon  the  train,  the  defendant  would  not  be 
liable  unless  the  casualty  was  produced  by 
some  willful  or  wanton  act  of  one  of  the  de- 
fendant's employes;  that  the  only  duty  ow- 
ing to  him  by  the  railway  company  under 
these  circumstances  was  not  to  willfully  or 
wantonly  injure  him.  It  is  said  that  the 
jury  should  have  been  instructed  that,  while 
primarily  the  only  duty  to  a  trespasser  is 
not  willfully  or  wantonly  to  Injure  him,  nev- 
ertheless, after  his  presence  is  known,  a 
failure  on  the  part  of  the  defendant  and  Its 
•employes  to  exercise  ordinary  care  and  dili- 
gence to  prevent  his  being  injured  is  action- 
able.    This  case  is  a  very  fair  illustration 


of  what  we  said  in  Charleston  Railway  Com- 
pany V.  Johnson,  1  Ga.  App.  441,  57  S.  £. 
1064,  that  in  cases  of  injuries  to  trespassers 
the  elemental  concept  is  of  a  liability  only 
for  wanton  or  willful  injury;  that,  since  a 
failure  to  exercise  ordinary  care  to  prevoit 
injuring  a  person  seen  and  known  to  be  in  a 
position  of  peril  is  so  seldom  distinguishable 
from  wantonness,  in  many  cases  the  failure 
to  exercise  that  degree  of  care  toward  the 
imperiled  trespasser  is  held  to  create  a  lia- 
bility; but  that,  **unle8S  the  circumstances 
are  such  that  the  failure  to  exercise  ordinary 
care  and  diligence  is  at  least  tinged  with 
wantonness  or  willfulness,  there  can  be  no  re- 
covery by  the  trespasser." 

Let  us  suppose  that  in  the  case  at  bar  the 
negro  porter  found  the  defendant  hanging 
perilously  from  the  car  rail,  trying  to  mount 
the  step,  and  that,  with  the  common  Instincts 
of  humanity,  he  rushed  to  his  assistance,  but 
that,  despite  his  good  intentions,  he  did  not 
use  all  the  skill  and  judgment  which  an  or- 
dinarily prudent  man  would  have  used  in  ex- 
tricating the  trespasser  from  his  imminent 
peril,  and  that  the  injury  thus  resulted,  will 
any  fair-minded  man  say  that  this  failure  of 
the  porter  to  exercise  ordinary  care,  under 
such  circumstances,  is  in  any  sense  the  juridic 
or  legal  equivalent  of  that  willfulness  or 
wantonness  which  is  primarily  the  basis  of 
liability  in  cases  of  injuries  to  trespassers? 
Can  it  be  said  under  the  common  law — ^that 
system  of  principles  perfected  by  human  rea- 
soning and  so  ancient  of  recognition  that  the 
memory  of  man  runneth  not  to  the  contrary 
(for  the  principles  we  are  now  discussing 
remount  to  that  source  is  not  a  creature 
of  statute) — ^that  an  employer  can  be  held 
liable  to  one  who  by  his  own  wrong  has  put 
himself  In  ^  position  of  peril,  because  an  em- 
p]oy6  who  happens  to  see  the  situation,  and 
generously  tenders  his  assistance,  fails,  ei- 
ther from  unintentional  carelessness  or 
through  personal  incapacity  (and  we  must  re- 
member that,  as  to  adi^lts,  the  law  measures 
ordinary  care  and  diligence  by  a  standard 
prudent  person,  and  not  by  the  particular 
capacity  of  the  individual  whose  conduct  is 
in  question),  to  do  each  and  every  thing 
which  an  ordinarily  prudent  man  would  have 
done  under  the  circumstances?  The  unten- 
ability  of  the  proposition  is  emphasized  if 
we  accept  as  the  law  in  such  cases  the  doc- 
trine given  recognition  in  the  case  of  Al- 
len V.  Hixson,  111  Ga.  460,  36  S.  E.  810  (2). 
that  the  duty  of  releasing  a  hapless  victim 
from  a  painful  or  dangerous  situation  brought 
about  by  accident  or  his  own  fault  is  one  of 
humanity  only,  and  creates  no  legal  liability 
in  Its  breach ;  for  the  proposition  thus  devel- 
oped means  that  the  porter  in  this  case  might 
have  passed  by  and  left  the  plaintiff  to  drag 
from  the  car  rail  without  creating  a  liability 
on  his  employer,  but,  since  he  offered  help, 
his  master  is  to  be  held  responsible,  unless 
the  assistance  was  of  the  quality  and  quan- 
tity that  the  law's  paraxon  of  ordinary  pru- 
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dence  would  have  given.  Shall  the  Levlte 
and  the  priest  who  passed  by  go  scot  free, 
while  the  Good  Samaritan  who  poured  oil 
and  wine  into  the  stricken  wonnds,  when  an 
ordinarily  prudent  person  might  have  used 
some  other  remedy,  be  mulcted  in  damages? 

The  pains  we  have  taken  to  make  a  re- 
ductio  ad  absurdum  of  the  proposition  under 
discussion  have  not  been  provoked  so  much 
by  the  present  case  as  by  the  confusion  that 
has  arisen,  with  no  little  possibility  of  per- 
petuation, from  the  fact  that  in  this  and  in 
some  of  tile  other  states  there  are  a  number 
of  reported  cases  in  which  liability  to  a  tree- 
passer  has  been  sustained  on  the  declared 
reason  that  the  defendant,  aware  of  the  plaln- 
tifTs  being  in  a  position  of  imminent  perils 
breached  a  duty  owing  hlnkby  not  exercising 
ordinary  care  and  diligence  to  avoid  doing 
him  injury,  and  these  precedents  give  color 
to  the  assertion  of  a  general  rule  in  wMch 
ordinary  care  and  diligence,  in  the  usual 
meaning  of  that  expression,  is  of  controlling 
importance.  Specifically  applied  to  their 
facts,  these  cases,  or  most  of  them,  are  sound ; 
for  they  involve  no  violation  of  the  true 
rule  that  the  fundamental  duty  of  the  prop- 
erty owner  to  the  trespasser  is  not  to  injure 
him  willfully  or  wantonly.  If  the  owner 
of  the  property  or  the  proprietor  of  the 
dangerous  agency  by  which  the  trespasser  is 
imperiled,  seeing  the  danger  and  realizing  the 
situation  and  being  able  by  the  exercise  of 
ordinary  care  to  avert  the  casualty,  in  dis- 
regard of  the  impulses  of  humanity,  per- 
petuates or  increases  the  danger,  as  where  a 
locomotive  engineer,  seeing  a  trespasser  help- 
less on  the  track  ahead  of  him,  lets  the  train 
run  on  over  him  when  he  could  stop  it,  the 
failure  to  exercise  ordinary  care  to  prevent 
the  injury  is  the  Immediate  cause  of  it,  and 
that  particular  dereliction  may  justly  be  the 
basis  of  the  court's  judgment  sustaining  a 
liability  in  damages,  but  not  for  the  reason 
that  the  defendant  owed  the  injured  trespas- 
ser the  general  duty  of  maintaining  ordinary 
care  and  diligence  for  his  safety,  but  be- 
cause the  failure  to  exercise  ordinary  care 
was  under  the  circumstances  willful  or  at 
least  wanton.  But  these  precedents  cannot  be 
extended  to  the  full  scope  of  all  they  seem 
to  say  to  other  cases,  where  the  facts  are 
different  and  the  failure  in  care  is  not  will- 
ful or  wanton,  without  doing  much  injustice. 
While  maturer  reasoning  has  brought  the 
minds  of  most  of  us  to  the  rejection  of  the 
notion  of  a  deod^nd  being  necessary  for  the 
expiation  of  blood  haplessly  shed,  few  of  us 
can  view  or  contemplate  a  human  body  maim- 
ed or  fatally  Injured  by  some  great  machine 
without  feeling  that  some  how  or  some  way 
the  owner  of  the  instrumentality  by  which 
the  harm  was  done  should  do  something  to 
redress  the  injury,  irrespective  of  where  the 
actual  fault  may  He.  Nevertheless,  no  mat- 
ter how  deeply  this  feeling  may  be  instilled, 
we  are  sure  that  any  intelligent  man  who 


will  stop  for  a  moment's  thought  will  con- 
cede that  ordinarily  a  trespasser,  one  whose 
own  fault  or  wrong  has  put  him  where  he 
ought  not  to  be,  one  whose  own  volition  or 
carelessness  has  put  him  in  range  of  a  dan- 
ger to  which  he  need  not  have  exposed  him- 
self, ought  not  to  have  the  right  to  demand 
of  the  owner  of  the  premises  or  property  up- 
on which  he  has  come  without  license  or  in- 
vitation compensation  for  any  injuries  he 
may  receive  from  instrumentalities  operated 
by  the  owner  or  proprietor  in  the  legitimate 
course  of  his  own  business;  and  that  the 
ancient  rule  which  gives  the  trespasser  a 
cause  of  action  only  when  the  owner  has  hurt 
him  intentionally — ^that  Is  to  say,  through 
willfulness,  which  is  actual  intent,  or  through 
wantonness,  which  is  a  constructive  intent 
implied  by  the  law  from  recklessness — is  In- 
herently just.  Even  under  the  old-time  super- 
stition alluded  to  above,  the  victim  of  self- 
imposed  perils  received  no  compensation,  for 
the  deodand  went  to  the  use  of  God  or  the 
king. 

8.  The  plaintiff  claimed  that  the  negr^/ 
porter  in  the  employment  of  the  defendant 
pushed  him  off.  The  defendant  contended 
that,  if  any  negro  pushed  him  off,  it  was  not 
the  porter.  Exception  is  taken  to  the  follow- 
ing excerpt  from  the  charge  on  that  subject: 
"l  charge  you  that,  if  you  believe  from  the 
evidence  that  some  negro  pushed  the  plaintiff 
from  the  train  and  that  such  negro  did  wear 
a  uniform  and  cap,  there  could  be  no  recov- 
ery unless  such  negro  was  not  only  in  the 
employ  of  the  defendant,  but  was  in  fact 
engaged  in  some  capacity  on  the  train  at 
the  time  the  accident  occurred" — the  prin- 
cipal ground  of  objection  being  that,  if  the 
negro  was  on  the  train  wearing  a  cap  and 
uniform,  there  would  be  a  presumption  that 
be  was  an  employ^  of  the  company  engaged 
in  some  duty  on  that  train.  While  the  iden- 
tity of  a  conductor  or  other  trainman  may 
be  shown  circumstantially  and  the  wearing 
of  the  usual  dress  of  employes  may  be  con- 
sidered as  one  of  the  circumstances  (see  Cour- 
sey  V.  Southern  Ry.  Co.,  113  Qa.  297,  300,  38 
S.  B.  866 ;  Id.,  115  Ga.  602,  604,  41  S.  E.  1013), 
yet  the  actual  fact  of  whether  the  particular 
person  is  or  is  not  an  employ^  Is  after  all 
an  open  one  for  the  determination  of  the 
jury.  There  is  no  such  rule  of  law  as  that 
a  i)erson  on  a  train  in  cap  and  uniform, 
even  though  it  be  the  regulation  cap  and  uni- 
form worn  by  employes  of  the  railway  com- 
pany, is  conclusively  presumed  to  be  such  an 
employ^. 

4.  A  new  trial  is  asked  also  on  the  ground 
of  newly  discovered  testimony.  We  were 
struck  by  the  language  In  which  Mr.  Rosser, 
of  counsel  for  the  defendant  in  error,  char- 
acterized such  grounds  for  new  trial.  To 
quote  him:  **I  was  about  to  say  that  they  are 
usually  the  last  wail  of  a  party  in  articulo 
mortis;  but  not  so.  It  is  merely  a  voice 
crying  from  the  tomb  praying  for  resurrec- 
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eicHL"  We  ourselyes  have  been  led  by  our 
observation  to  believe  that  such  grounds  are 
too  frequently  the  result  of  post  mortem  dili- 
gence. In  the  present  instance  the  new 
testimony  is  only  cumulative,  and  not  of  such 
a  nature  to  satisfy  the  trial  judge  that  a 
new  hearing  would  likely  further  the  ends 
of  Justice.  The  trial  judge  has  a  broad  dis- 
cretion in  such  matters,  and  his  decision 
thereon  will  not  be  lightly  disturbed* 

5.  There  was  also  an  attempt  to  Impeach 
the  fairness  and  impartiality  of  one  of  the 
Jurors.  The  testimony  was  conflicting,  and 
the  judge,  acthig  as  trier,  found  against  the 
attack.  This  is  final.  Moore  v.  State,  1  Ga. 
App.  728,  67  S.  B.  950. 

After  a  full  review  of  the  whole  record, 
we  are  of  the  opinion  that  a  fair  and  im- 
partial trial,  free  from  substantial  error,  has 
been  had;  and  the  Judgment  Is  therefore  af- 
firmed. 

(A  Oa.  App.  SOD 

ROBERTS  V.  STATE.     (No.  1.043.) 
(Court  of  Appeals  of  Georgia.     Anril  9.  lOOa^ 

1.  Statutes  —  Oonstbuotion— Intent— Spir- 
it OB  L/Etteb  of  Law. 

In  construing  statutes  the  cardinal  canon  of 
construction  is  the  legislative  intent.  When  the 
intention  is  ascertained,  it  governs,  and  the  mere 
letter  of  a  statute  must  yield  to  the  spirit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  S§  25^263.1 

2.  Intoxicating    Liquors  —  Requlationb — 
Statutory  Provisions- Prohibition. 

The  intention  of  the  Legislature  in  enacting 
the  prohibition  statute  (Acts  1907.  p.  81)  was  to 
prevent  the  evils  of  intemperance  caused  by  the 
use  of  intoxicating  liquors  as  a  beveraire.  The 
law  should  be  interpreted  so  as  to  accomplish 
this  beneficent  purpose.  There  should  be  a 
reasonable  construction,  equally  removed  on  the 
one  hand  from  that  extreme  strictness  which 
would  make  it  unpopular  or  ridiculous,  and  dif- 
ficult of  enforcement,  and,  on  the  other,  from 
that  latitude  which  would  render  it  ineffective. 

3.  Same— Offenses. 

The  true  scope  and  meaning  of  the  pro- 
hibition statute  is  to  stop  the  use  as  beveraires 
of  all  intoxicating  liquors,  by  whatever  name 
called  or  under  whatever  guise  made.  As  the 
means  to  this  end,  it  is  made  unlawful  to  man- 
ufacture, sell,  or  barter,  directly  or  indirectly, 
*'any  alcoholic,  spirituous,  malt  or  intoxicating 
liquors,  or  intoxicating  bitters,  or  other  drinks, 
which,  if  drunk  to  excess,  will  produce  intoxica- 
tion*' ;  and  to  more  effectually  accomplish  the 
end  in  view  and  to  prevent  evasions  of  the  law 
it  is  made  unlawful  *'to  give  away  to  induce 
trade  at  any  place  of  business,  or  keep  or  fur- 
nish at  any  other  public  places  ♦  ♦  ♦  or 
keep  on  hand  at  their  place  of  business,"  any 
liquors  of  this  description. 

4.  Same— "Business"— "Place  of  Business." 

The  phrase  "place  of  business,"  as  used 
in  the  act,  construed  by  the  context,  and  giv- 
ing to  the  words  their  ordinary,  usual,  and  pop- 
ular significance,  means  a  public  place  of  busi- 
ness, in  contradistinction  to  a  place  of  private 
business— a  place  where  the  public,  having  busi- 
ness with  the  owner,  are  impliedly  or  expressly 
invited  for  its  transaction.  The  word  ''business  ' 
is  used  in  the  sense  of  trade,  commerce,  or 
traffic,  and  not  as  synonymous  with  occupation, 
vocation,  or  employment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  915-923;  vol.  8.  pp. 
7593,  7594;    vol.  6.  pp.  5390-5392.] 


5.  Same— "Place  of  Business.** 

A  room  used  solely  for  the  purpose  of  stor- 
age, which  is  kept  locked,  to  which  the  public 
are  not  invited,  and  from  which  the  public  are 
excluded,  and  in  which  no  business  is  transact- 
ed, is  not  a  "place  of  business,"  in  the  sense  of 
the  prohibition  statute.  It  is  not  unlawful  to 
keep  alcoholic  liquors  stored  in  such  a  room. 
where  it  appears  that  the  liquor  is  never  drunk 
therein,  oit  taken  therefrom  to  be  drunk  else- 
where, but  that  it  is  used  by  the  owner  only  for 
the  purpose  of  making  a  non-alcoholic  syrup  or 
drink  in  a  private  laboratory,  from  which  the 
public  are  also  excluded. 

6.  Same— Liquors    Prohibited— DESCBiPXiofi 
AND  Properties. 

The  words  "alcoholic,  spirituous,  and  malt 
liquors,"  in  the  prohibition  statute,  mean  intox- 
icating liquors  which  can  be  used  as  a  beverage, 
and  which,  when  drunk  to  excess,  will  produce 
intoxication.  If  the  liquid  manufactured  or 
sold,  or  kept  on  hand  at  a  public  place,  or  at  a 
plsce  of  business  i»  defined  in  the  fourth  head- 
note,  cannot  be  used  as  an  intoxicating  drink 
because  of  other  ingredients,  or  is  not  intoxicat- 
ing because  it  does  not  contain  a  suffident 
amount  of  alcohol  to  cause  intoxication  when 
drunk  to  excess,  it  is  not  within  the  prohibition 
of  the  statute,  although  it  does  contain  as  one 
of  its  ingredients  an  appreciable  quantity  of 
alcohol  or  spirituous  liquor. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 
vol.  29,  Intoxicating  Liquors,  Sf  142-146.1 

7.  SaMB— "INTOXIOATINQ     LiQUORS"— "AlXX>- 

HOLio  AND  Spirituous  Liquors." 

It  was  error  to  instruct  the  jury  that  it 
would  be  a  violation  of  the  statute  to  keep  on 
hand  "any  spirituous  or  alcoholic  liquors  at  his 
place  of  business,"  and  that  "it  could  make  no 
difference  whether  the  liquors  were  in  proper 
form  to  be  used  as  a  beverage  or  not.  The  stat- 
ute condemns  the  keeping  on  hand  of  liquors 
which  fit  this  description,  and  it  refers  to  any 
liquid  which  has  such  an  appreciable  quantity 
of  alcohol  in  it  as  to  come  under  the  term  'al- 
coholic liquors.' "  ^ 

(a)  A  liquid  not  in  "proper  form  to  be  used  as 
a  beverage,"  and  having  in  it  only  an  appreciable 
quantity  of  alcohol,  is  not  within  the  fair  mean- 
ing of  the  language  of  the  statute,  which  aims 
at  the  use  of  intoxicating  liquors  as  a  beverage. 

(b)  The  mere  presence  of  alcohol  does  not 
bring  the  liquid  or  liquor  within  the  prohibition. 
There  must  be  a  sufficient  quantity  to  produce 
intoxication  when  drunk  to  excess. 

(c)  Medicinal,  toilet,  and  culinary  prepara- 
tions, recognized  as  such  by  standard  authority 
(such  as  the  United  States  Dispensatory),  not 
intended  to  be  used  as  intoxicating  beveraices. 
and  not  reasonably  capable  of  being  so  used, 
such  as  paregoric,  essence  of  lemon,  essence  of 
ginger,  bay  rum,  cologne,  wood  alcohol,  and  the 
like,  are  not  embraced  withhi  the  terms  "alcoholic 
and  spirituous  liquors,"  althoun^h  such  articles 
are  liquid,  contain  alcohol,  and  may  produce  in- 
toxication. 

(d)  "Intoxicating  liquors,"  or  mixtures  there- 
of, reasonably  construed,  mean  liquors  which 
will  intoxicate,  and  which  are  commonly  used  as 
beverages  for  such  purpose,  and  also  any  mix- 
tures of  such  liquors  as,  retaining:  their  alcoholic 
qualities,  may  be  used  as  a  beverage  and  become 
a  substitute  for  the  ordinary  intoxicating  drinks. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors.  §§  142-146. 

For  other  definitions,  see  Words  and  Phrases. 
vol.  1.  p.  296;  vol.  4,  pp.  3736-.3746:  vol.  a 
p.  7692.1 

8.  Sake. 

Can  it  be  legal  to  manufacture  and  sell 
medicines,  culinary  and  toilet  articles,  nonalco- 
holic syrups,  and  what  are  generally  known  as 
"soft  drinks,"  and  illegal  to  keep  on  hand  at  the 
place  of  manufacture  alcoholic  or  spirituous  liq- 
uor which  constitutes  a  necessary  ingredient  of 
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such  articles,  and  which  is  intended  to  be  used 
only  in  their  manufactnre-Hinffire? 
9.  Same. 

Prohibition  is  not  a  crusade  aicainst  medi- 
cine, culinary  or  toilet  articles,  or  those  bever- 
ages which  cannot  intoxicate.  These  thinncs  are 
necessary  to  life,  health,  and  comfort  Prohibi- 
tion is  a  crusade  against  intoxicatimi;  liquors  as 
a  beverage,  and  the  resultant  evils  of  intemper- 
ance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellifl,  Judge. 

B.  M.  Roberts  was  convicted  in  the  crim- 
inal court  of  Atlanta  of  keeping  on  hand  at 
his  place  of  business  alcoholic  and  spirituoufl 
liquors  contrary  to  the  prohibition  statute 
(Acts  1907,  p.  81);  and,  his  petition  for  a 
writ  of  certiorari  having  been  refused  In  the 
superior  court,  he  brings  error.    Reversed. 

A.  M.  Brand  and  Rosser  &  Brandon,  for 
plaintiff  In  error.  O.  D.  Hill,  Sol.  Gen., 
Iiowry  Arnold,  Sol.,  and  John  A.  Hynds,  for 
the  State. 

HILL,  C.  J.  E.  M.  Roberts  was  convicted 
in  the  criminal  court  of  Atlanta  on  an  ac- 
cusation charging  him  with  the  violation  of 
what  is  known  as  the  "prohibition  statute," 
in  that  he  "did  keep  on  hand  at  his  place 
of  business  alcoholic  and  spirituous  liquors 
contrary  to  law."  His  petition  for  a  writ 
of  certiorari  was  refused  by  the  superior  court 
of  Fulton  county,  and  he  brings  the  case  to 
this  court  for  review. 

The  material  facts,  which  are  practically 
undisputed,  make  the  following  case:  Rob- 
erts was  a  manufacturer  of  a  nonalcoholic 
ssrrup  used  for  making  what  Is  known  as  a 
"soft  drink."  This  beverage  was  not  made 
on  the  defendant's  premises;  but  the  non- 
alcoholic syrup  was  sold  to  dealers,  who  used 
it  in  making  beverages  at  their  various  places 
of  business  throughout  the  country.  The 
syrup  was  made  in  the  defendant's  labora- 
tory, he  being  a  licensed  druggist,  and  this 
laboratory  was  located  in  the  rear  of  his 
dwelling  house  on  Courtland  street  in  the 
city  of  Atlanta.  The  front  room  of  his  resi- 
dence was  used  by  him  as  an  office,  and  when- 
ever persons  visited  him  on  business  they 
were  received  in  this  office  and  nowhere  else. 
Most  of  his  business  was  conducted  by  cor- 
respondence, and  the  public  was  excluded 
from  every  other  portion  of  the  premises  ex- 
cept this  office.  In  the  rear  of  his  residence, 
separated  from  it  by  a  fence  and  near  to  the 
laboratory,  he  had  a  storeroom,  in  which  he 
kept  a  liquid  or  liquor  which  he  is  charged 
with  keeping  on  hand  at  his  "place  of  busi- 
ness" in  violation  of  the  statute.  This  store- 
room was  kept  locked,  and  no  one  was  ad' 
mltted  therein,  except  one  particular  clerk, 
who  kept  the  key,  and  the  defendant  Whpn 
it  became  necessary  to  use  the  liquid  or  liq- 
uor In  question  in  the  manufacture  of  the 
syrup,  this  clerk  carried  U  the  laboratory 
from  the  storeroom  the  quantity  that  was 
necessary  for  the  purpose,  and  when  it  reach- 


ed the  laboratory  It  was  immediately  mixed 
with  other  ingredients  composing  the  syrup. 
This  storeroom  and  the  laboratory  were  not 
connected  with  the  residence,  but  were  reached 
by  an  alley  leading  from  Courtland  street,  be- 
ing under  different  roofs  from  that  of  the  resi- 
dence. There  was  only,  one  door  leading  from 
the  storeroom,  and  no  one  was  permitted  in 
the  back  yard  except  employ^,  and  no  one 
at  any  time  was  permitted  to  go  into  the 
storeroom,  except  the  one  employ^  of  the  de- 
fendant for  the  purpose  above  mentioned. 
The  formula  of  the  nonalcoholic  syrup  manu- 
factured by  the  defendant  was  a  secret,  and 
for  this  reason  he  excluded  the  public  from 
his  place  of  manufacture.  In  the  storeroom, 
whose  location  is  above  described,  some  sev- 
enty kegs  of  beer  were  found.  Two  samples 
taken  from  this  beer  were  analyzed,  and  one 
was  found  to  contain  4.2  per  cent,  of  alcohol, 
and  the  other  3.8  per  cent  of  alcohol.  This 
"green  or  pale  beer,"  as  It  was  called  by  the 
witnesses,  was  used  by  the  defendant  only 
as  one  of  the  ingredients  in  the  manufacture 
of  his  ndnalcoholic  syrup.  No  evidence  was 
Introduced  to  show  that  this  beer  was  an 
alcoholic  or  spirituous  liquor,  and  there  was 
no  evidence  to  show  that  it  was  intoxicat- 
ing. 

From  the  foregoing  evidence  the  state  drew 
the  conclusion  that  the  defendant  "did  keep 
on  hand  at  his  place  of  business  alcoholic  and 
spirituous  liquors."  The  defendant  denied 
that  such  conclusion  followed  from  this  evi- 
dence, and  this  constitutes  the  issue  for  de- 
termination by  this  court.  In  other  words, 
we  ate  called  upon  to  declare  the  meaning 
In  the  prohibition  act  (Acts  1907,  p.  81)  of 
the  terms  "place  of  business,"  and  "alcoholic 
and  spirituous  liquors."  What  did  the  Legis- 
lature mean  when  it  made  it  a  penal  offense 
to  keep  on  hand  at  a  "place  of  business"  "al- 
coholic and  spirituous  liquors?" 

The  cardinal  canon  of  construction  of  a  leg* 
islative  act  is  that  the  intention,  when  as- 
certained, governs,  and  all  other  rules  of  in- 
terpretation are  subordinate;  and  it  is  also 
well  settled  that  the  mere  letter  does  not 
always  express  the  intent  "A  thing  which 
is  within  the  intention  of  the  makers  of  the 
statute  is  as  much  within  the  statute  as  if  it 
were  within  the  letter ;  and  .a  thing  which 
Is  within  the  letter  of  the  statute  Is  not 
within  the  statute,  unless  it  be  within  the 
intention  of  the  makers."  This  thought  has 
been  quaintly  expressed  by  Plowden,  in  his 
Commentaries:  "It  is  not  the  words  of  the 
law,  but  the  internal  sense  of  It,  that  makes 
the  law;  and  our  law  consists  of  two  parts, 
viz.,  of  body  and  soul.  The  letter  of  the  law 
is  the  body  of  the  law,  and  the  sense  and  rea- 
son of  the  law  are  the  soul  of  the  law — 
'quia  ratio  legis  est  anima  legis.'  And  the 
law  may  be  resembled  to  a  nut'  which  has  a 
shell  and  a  kernel  within.  The  letter  of 
the  law  represents  the  shell,  and  the  sense  of 
it,  the  kernel ;  and  as  you  will  be  no  better 
for  the  nut,  If  you  make  use  only  of  the 
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shell,  80  you  will  receive  no  benefit  from  the 
law  if  srou  rely  upon  the  letter;  and  as  the 
fruit  and  profit  of  the  nut  lie  in  the  kernel, 
and  not  In  the  shell,  so  the  fruit  and  profit  of 
the  law  consist  in  the  sense  more  than  in 
the  letter.  And  it  often  happens  that,  when 
you  know  the  letter,  you  know  not  the  sense, 
for  sometimes  the  sense  is  more  confined  and 
contracted  than  the  letter,  and  sometimes  it 
is  more  large  and  extensive." 

Of  course,  in  construing  all  statutes,  in  or- 
der to  arrive  at  the  intention  of  the  Legis- 
lature, the  letter  of  the  act  must  be  first  con- 
sidered, giving  to  the  words  therein  con- 
tained their  usual,  ordinary,  and  popular  sig- 
nificance, and  if  the  intention  of  the  Legis- 
lature can  be  gathered  from  the  mere  letter 
of  the  law  construction  is  excluded.  But,  if 
the  letter  leaves  us  in  doubt,  the  intention  in- 
terprets the  act,  and  this  intention  is  also 
to  be  found  In  the  evils  sought  to  be  remedied 
by  the  statute.  The  rule,  approved  by  the 
wisdom  of  centuries,  is  to  consider  the  old 
law,  the  mischief,  and  the  remedy.  The  old 
law  authorized  the  manufacture  and  sale  of 
intoxicating  liquors.  The  mischief  was  the 
use  of  intoxicating  liquors  as  a  beverage. 
The  remedy  was  prohibition  by  law  of  the 
manufacture  and  sale  of  Intoxicating  liquors 
of  all  kinds  and  of  every  description  when 
used  as  a  beverage. 

We  now  take  up  for  decision  the  particular 
questiopjs  presented  by  this  record,  and  en- 
deavor to  construe  the  statute  in  the  light  of 
these  well-recognized  rules. 

1.  What  did  the  Legislature  mean  by  the 
phrase  "place  of  business,?'  in  the  prohibi- 
tion act?  In  determining  this  question,  let  us 
consider  the  context,  as  showing  the  evil  the 
law  was  designed  to  prevent.  As  before 
stated,  the  great  underlying  purpose  of  the 
statute  was  to  prevent  the  evils  of  intem- 
perance, and  in  order  to  prevent  these  evils, 
to  prohibit  their  cause,  to  wit,  the  manu- 
facture and  sale  of  intoxicating  liquors.  The 
first  part  of  the  act  makes  it  unlawful  to  "sell 
or  barter  for  valuable  consideration,  either 
directly  or  indirectly,  ♦  ♦  ♦  any  alcoholic, 
spirituous,  malt  or  intoxicating  liquors,  or 
intoxicating  bitters  or  other  drinks  which,  if 
drunk  to  excess,  will  produce  intoxication.** 
The  second  part  of  the  act  makes  It  unlawful 
to  "give  away  to  induce  trade  at  any  place  of 
business"  such  liquors ;  and  the  third  part  of 
the  act  makes  it  unlawful  to  "keep  or  fur- 
nish at  any  other  public  places"  such  liquors. 
The  fourth  part  makes  it  unlawful  to  "manu- 
facture" such  liquors;  and  the  fifth  part, 
which  is  now  under  consideration,  makes  it 
unlawful  to  "keep  on  hand  at  their  place  of 
business"  any  such  liquors.  Any  doubt  as  to 
this  fifth  part  must  be  solved  in  the  clear  and 
explicit  light  of  the  other  acts  which  the  law 
makes  unlawful.  The  purpose  of  the  leg- 
islation is  to«  prevent  the  evils  of  intemper- 
ance, and  to  accomplish  this  it  prohibits 
everywhere  within  the  limits  of  this  state 
the  sale  or  barter  or  manufacture  of  any  in- 


toxicating liquors.  This  prohibition,  tboo^ 
very  broad,  was  deemed  not  sufficiently  so  to 
entirely  remedy  the  evil,  for  intoxicating 
liquoiB  might  easily  be  imported  into  the 
state  and  kept  at  places  to  which  the  public 
had  access,  and  furnished  at  such  places  to 
the  public,  and  thereby  the  beneficent  pur- 
pose of  the  act  would  be  utterly  destroyed; 
and  therefore  it  was  made  unlawful  to  "give 
away  to  Induce  trade  at  any  place  of  business, 
or  keep  or  furnish  at  any  other  public  plac- 
es," "or  keep  on  hand  at  every  place  of  busi- 
ness," any  "alcoholic,  spirituous,  malt  or  in- 
toxicating liquors,  or  intoxicating  bitters 
or  other  drinks  which,  if  drunk  to  excess,  will 
produce  intoxication." 

Now,  the  use  of  the  word  "trade,"  as  de- 
scriptive of  the  "place  of  business"  certainly 
indicates  a  public  place  of  business,  where 
people  congregate  or  go  for  the  purpose  of 
trading;  and  therefore  the  temptation  to  in- 
t^Dperance  shall  not  be  held  out  at  such 
places  to  people  who  go  there.  The  use  of  the 
word  "other,"  as  descriptive  of  a  **public 
place,"  clearly  denotes  that  the  place  of  busi- 
ness must  be  a  public  place.  Bearing  in  mind, 
therefore,  the  clear  meaning  of  a  "place  of 
business,"  as  Indicated  by  the  use  of  the 
words  "trade"  and  "any  other  public  places/' 
it  is  clear  that  the  Iiegislature  meant  that  a 
place  of  business  where  it  was  unlawful  to 
keep  on  hand  intoxicating  liquors  was  a  public 
place  of  business.  It  certainly  would  be  il- 
logical to  hold  that  the  Legislature  meant  to 
say  that  a  place  of  bushiess  where  intoxicat- 
ing liquors  could  not  be  given  away  to  induce 
trade  must  be  a  public  place,  and  such  place 
must  be  public,  because  In  no  other  characier 
of  place  is  trade  carried  on,  and  in  the  same 
act  intend  that  the  place  of  business  where  in- 
toxicating liquors  should  not  be  kept  on  hand 
should  be  a  different  kind  of  place.  It  might 
be  reasonably  inferred  by  the  Legislature  that 
although  intoxicating  liquor  might  not  be 
given  away  to  induce  trade  at  a  place  of  busi- 
ness, it  nevertheless  might  be  kept  at  such 
place  of  business  for  the  purpose  of  drawing 
the  public,  thus  affording  an  opportunity  for 
evading  the  law,  in  that  it  would  be  difficult 
or  impossible  to  prove  the  purpose  for  which 
it  was  kept. 

We  think,  therefore,  the  words  '*place  of 
business,"  twice  used  in  the  act,  bear,  in  each 
connection,  the  same  significance,  and  mean  a 
place  where  people  generally  congregate  for 
the  purpose  of  carrying  on  some  sort  of  traf- 
fic»  or  where  people  are  invited  or  expected  to 
come  to  engage  in  some  sort  of  mercantile 
transaction;  and  therefore  the  Legislature,  de- 
signing to  prevent  the  use  of  intoxicants,  de- 
clared not  only  that  such  intoxicants  could 
not  be  manufactured  or  sold  in  the  state,  but 
also  that  they  could  not  be  kept  on  hand  at 
any  public  place  in  the  state  where  people 
have  either  the  right  to  go  as  to  a  public  place, 
or  where  they  are  expected  to  go  as  to  a 
place  of  business,  and  by  these  means  it 
sought  to  prevent  the  public  from  in  any  man- 
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ner  having  the  opportunity  to  indulge  In  the 
use  of  intoxicating  liquors  as  a  beverage.  We 
cannot  believe  that  the  Legislature  intended 
to  use  the  word  "business'*  in  its  broadest 
sense  of  occupation,  vocation,  or  employ- 
ment If  these  words  in  the  statute,  "place 
of  business/'  niean  the  place  where  a  man 
works,  they  embrace  the  private  office  of 
the  professional  man,  where  the  public  is 
never  admitted,  and  no  physician  or  dentist 
or  druggist-  could  keep  any  alcohol  in  a  pri- 
vate room  connected  with  his  place  of  business 
for  any  purpose ;  and  the  artist  in  his  studio, 
and  the  writer  in  his  library,  and  the  as- 
trologer who  reads  the  meaning  of  the  stars 
at  night,  and  the  farmer  who  plows  his  land, 
could  not  keep  on  hand  for  any  purpose  any 
intoxicating  liquor.  It  would  be  absurd  to 
eay  that  the  Legislature  intended  that  the 
j;>hra8e  "place  of  business,''  as  used  in  this 
connection,  should  embrace  workshops  to 
which  the  pul^lic  have  no  access,  studios, 
laboratories,  and  farms.  The  reasonable,  com- 
mon-sense construction,  giving  to  the  words 
their  usual  and  popular  significance,  is  that  a 
"place  of  business,"  as  used  in  the  prohibition 
statute,  means  a  place  where  the  public  gen- 
erally are  expressly  or  impliedly  invited  for 
the  purpose  of  transacting  business  with  the 
owner,  and  that  a  mere  storeroom,  to  which 
the  public  is  not  invited,  and  from  which  the 
public  is  excluded,  is  in  no  sense  a  place  of 
business  within  the  meaning  of  the  phrase' 
"place  of  business"  as  used  in  the  prohibition 
statute,  and  the  refusal  of  the  court  to  give 
an  instruction  to  the  Jury  as  requested  in  the 
present  case,  embracing  the  above  definition  of 
the  words  "place  of  business,"  was  error. 

lu  interpreting  the  words  ''place  of  busi- 
ness" in  the  prohibition  statute,  we  have  had 
the  benefit  of  no  Judicial  precedent  exactly  in 
point.  These  words  seem  to  have  their  origin 
in  the  Georgia  statute,  and  do  not  occur  in 
other  statutes  regulating  or  prohibiting  the 
sale  of  intoxicating  liquors.  The  language 
nearest  in  analogy,  so  far  as  we  have  been 
able  to  find,  in  other  statutes,  is  "to  keep  on 
hand  for  the  purpose  of  sale  in  public  places." 
The  Judicial  construction  by  the  courts  of 
those  states  that  have  somewhat  cognate  leg- 
islation to  that  now  under  consideration,  on 
the  subject  of  playing  cards  or  gambling  in 
public  places  or  places  of  business,  would 
seem  to  support  the  view  that  we  have  taken 
of  this  language  in  the  statute  sub  Judice. 
The  term  "public  place,"  used  in  these  stat- 
utes, as  a  general  rule  includes  any  place 
which  for  the  time  being  is  made  public  by 
the  assemblage  of  people  who  go  there  with 
or  without  invitation  and  without  restraint 
The  evil  aimed  at  by  these  laws  was  the  bad 
example  to  people  by  the  public  playing  of 
cards;  and  in  several  cases  "places  of  busi- 
ness" have  been  defined  to  be  places  to  which 
the  public  are  impliedly  invited  for  the  trans- 
action of  business  during  business  hours — 
such  places  being  deemed  public  places.  Camp- 
bell V.  ^tate,  17  Ala.  369 ;    Metzer  v.  State, 


31  Tex.  Or.  R,  11,  19  S.  W.  264.  In  every 
case,  whether  a  place  of  business  is  a  public 
place  within  the  meaning  of  the  statute  is  a 
question  of  fact  or  a  mixed  question  of  law 
and  fact,  and  should  be  submitted  to  the  Jury, 
imder  proper  instructions  from  the  court. 
Parker  v.  State,  26  Tex.  204.  In  instructing 
the  Jury,  therefore,  in  this  case,  that  the  facts 
proved  constituted  a  place  of  business,  we 
think  the  learned  Judge  of  the  trial  court 
invaded  the  province  of  the  Jury. 

2.  Keeping  in  mind  the  maxims  of  construc- 
tion referred  to  in  the  first  part  of  this  opin- 
ion, we  now  come  to  the  second  question  pre- 
sented by  the  .record.  The  defendant  was 
charged  with  "keeping  on  hand  at  his  plac<^ 
of  business  alcoholic  and  spirituous  liquors." 
The  court  was  requested  to  instruct  the  Jury 
that  these  words  in  the  accusation  meant  "al- 
coholic and  spirituous  liquors  that  will  pro- 
duce intoxication  when  drunk  to  excess."  The 
court  refused  to  charge  as  requested  on  this 
subject  and  charged  as  follows:  "If  the  de- 
fendant kept  on  hand  any  spirituous  or  al- 
coholic liquors  at  his  place  of  business,  it 
could  make  no  difference  whether  the  liquors 
were  in  proper  form  to  be  used  as  a  beverage 
or  not  The  statute  condemns  the  keeping  on 
hand  of  liquors  which  fit  this  description,  and 
it  irefers  to  any  liquid  which  has  such  an  ap- 
preciable quantity  of  alcohol  in  it  as  to  come 
under  the  terms  'alcoholic  irquors.' "  This 
charge  of  the  court  was  assigned  as  error 
because  the  statute  refers  only  to  such  alco- 
holic and  spirituous  liquors  as,  when  drunk 
to  excess,  will  produce  intoxication.  It  seems 
manifest  that  the  law,  which  has  for  Its  pur- 
pose the  suppression  of  the  evils  of  intemp- 
erance, cannot  be  violated  by  selling  or  keep- 
ing on  hand  at  a  place  of  business  liquids 
which  cannot  be  used  as  a  beverage,  for  that 
which  cannot  be  drunk  cannot  produce  drunk- 
enness, and  liquors  which  cannot  be  used  as. 
beverages  do  not  fall  either  within  the  letter 
or  the  spirit  of  the  act.  In  the  use  of  the 
phrase  "alcol^pllc  or  spiritxious  liquors,"  only 
those  liquors  are  included  which  contain  a 
sufficient  quantity  of  alcohol  (the  intoxicating 
element  of  all  liquors)  to  produce  intoxication 
when  drunk  to  excess.  The  words  "alcoholic 
or  spirituous  liquors,"  as  used  in  the  statute, 
necessarily  import  intoxicating  liquors.  This 
is  a  definition  which  the  Supreme  Ck>urt  has 
given  similar  words  in  cognate  statutes.  In 
the  case  of  SlcDuffle  v.  State,  87  Ga.  687,  Vi 
S.  E*  596,  the  court  held  that  "all  spirituous 
liquors  are  intoxicating";  and  in  Bell  v. 
State,  91  Ga.  227.  18  S.  E.  288,  it  was  held 
that  all  alcoholic  liquors  are  intoxicating.  Ac- 
cording to  these  decisions,  which  are  in  con- 
sonance with  reason  and  the  intention  of  the 
act,  liquors  are  neither  alcoholic  nor  spiritu- 
ous unless  they  are  also  intoxicating. 

It  seems  to  us  absurd  and  utterly  unreason- 
able to  say  that  a  trace  of  alcohol  in  a  liquid, 
not  enough  to  intoxicate,  or  a  liquid  not  In ' 
proi)er  form  to  be  used  as  a  beverage,  Qtn 
the  description,  given  in  this  statute,  of  "splr- 
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Itaona  and  alcoholic  liquors."  Such  Inter- 
pretation  of  the  law  Is  so  extreme  as  to  re- 
call the  llltistration  of  the  common-law  writ- 
ers of  the  ridiculous  construction  of  a  stat- 
ute that  "whoever  draws  blood  in  the  streets 
shall  be  punished  with  the^  utmost  sererity" 
included  a  surgeon  who  opened  the  yeln  of  a 
person  who  had  a  fit  in  the  street  in  order  to 
save  his  life.  This  view  of  the  law  Is  satis- 
fied with  the  "shell  of  the  nut,''  losing  sight 
entirely  of  the  "kernel."  "Qui  h«ret  in  lltera, 
heeret  in  cortlce."  This  construction  of  the 
law  would  call  a  liquid  that  contained  an 
ounce  of  whisky  in  a  barrel  of  water  and  a 
teaspoonful  of  sugar  a  whisky  toddy,  or  an 
ounce  of  brandy  in  a  barrel  of  milk  a  milk 
punch.  This  construction  would  prohibit  the 
sale  of  what  are  commonly  known  as  "soft 
drinks,"  that  contain  only  an  appreciable 
amount  of  alcohol,  not  enough  to  produce  In- 
toxication, however  much  is  drunk,  as  a 
beverage,  and  would  banish  from  the  drug 
stores  all  drugs  and  medicines  and  all  culi- 
nary and  toilet  articles  which  contain  any 
alcohol,  even  when  It  is  well  known  that  such 
things  are  not  only  not  In  proper  form  to  be 
used  as  beverages,  but  if  so  used,  would 
cause  death. 

It  has  been  held  by  the  Supreme  Court  in 
Bradley  v.  State,  121  Ga.  206,  48  a  B.  981, 
and  by  this  court  in  Mason  v.  State,  1  Ga.  App. 
534,  58  S.  m  139,  that  the  words  "intoxicating 
liquors,"  or  "alcoholic  and  spirituous  liquors," 
as  used  in  prohibition  statutes.  Include  liquors 
imtended  for  use  as  a  beverage,  or  capable  of 
being  so  used,  containing  alcohol,  obtained  ei- 
ther by  fermentation  or  distillation,  or  both,  in 
such  a  proportion  as  would  produce  intoxica- 
tion when  drunk  to  excess;  and  it  was  further 
held  in  these  decisions  that  medicimal,  toilet, 
and  culinary  preparations  recognized  as  such 
by  standard  authorities,  and  generally  used 
as  medicines,  and  not  reasonably  capable  of 
use  as  Intoxicating  beverages,  are  not  to  be 
regarded  as  within  the  meatilng  of  the  ex- 
pression "intoxicating  liquors,'*  although  such 
articles  are  liquid,  contain  alcohol,  and  may 
produce  intoxication.  The  courts  will  take 
judicial  notice  of  the  uses  and  character  of 
these  articles,  and,  even  though  they  contain 
alcohol  in  sufficient  quantity  to  produce  in- 
toxication If  drunk  to  excess,  that  they  were 
not  intended  to  be  drunk  at  all;  and  the 
people  are  not  to  be  deprived  of  their  salu- 
tary uses  because  they  might  be  reached  by 
the  letter  of  a  law  whose  sole  and  vital  pur- 
pose is  the  prevention  of  intemperance  in  the 
use  of  intoxicating  liquors  as  a  beverage. 

Of  course,  any  evasion  of  the  statute  In 
the  form  of  medicine  (whether  "cordial," 
"bitters,"  or  **tonics"),  which  is  really  in  fact 
and  in  substance  an  intoxicating  liquor,  not 
only  capable  of  being  used  as  a  l)everage,  but 
so  intended,  would  be  readily  detected  by  an 
intelligent  jury,  and  promptly  and  severely 
punished  by  a  discriminating  court.  But  we 
think  that  the  whole  purpose  and  intention 
of  the  prohibition  statute  Is  summed  up  and 


tersely  expressed  in' the  act  as  follows:  "Nor 
shall  it  be  lawful  In  the  limits  of  said  state 
for  ibtoxicating  liquors  to  be  sold  In  dispen- 
saries, and  the  sale  of  Intoxicating  liquors  In 
said  state  shall  be  prohibited  to  private  per- 
sons and  to  the  state,  its  officers  and  agenta.** 
Prohibition  is  not  a  crusade  against  the  use 
of  medicines,  household  ranedles»  culinary 
and  toilet  articles,  and  all  "soft  drinks."  It 
is  a  crusade  against  the  multiform  evils  of 
Intemperance  caused  by  the  use  of  intoxi- 
cating liquors  as  a  beverage,  and  therefore 
a  crusade  against  vice  and  crime  greater  In 
extent  and  enormity  than  the  combined  evils 
of  war,  pestilence,  and  famine.  If  the  first 
interpretation  is  correct,  then  prohibition  Is 
the  impracticable  amd  unreasoning  crusade  of 
fanaticism.  If  the  second,  it  is  a  crusade  as 
unselfish  and  as  holy  in  its  purpose  as  that 
which  inspired  the  tongue  of  Peter  the  Her- 
mit or  nerved  the  arm  of  Richard  the  Lion- 
Hearted. 

That  the  construction  here  placed  upon  the 
prohibition  statute  is  the  rational  one,  and  is 
the  one  In  harmony  with  the  great  purpose 
of  the  Legislature  In  passing  the  act,  we 
think,  cannot  be  doubted.  Any  other  con- 
struction would  be  a  perversion  of  the  pur- 
pose of  the  act,  and  would  be  in  contraven- 
tion of  the  constitutional  right  of  the  dtl- 
zen.  The  right  to  regulate  or  prohibit  the 
manufacture  and  sale  of  intoxicating  liquors 
for  use  as  a  beverage  is  well  established  as 
being  within  the  exercise  of  the  police  pow- 
ers of  the  state,  to  protect  the  public  against 
the  evils  which  result  from  the  excessive  use 
of  ardent  spirits.  But  to  say  that  the  Legis- 
lature has  a  right  to  forbid  the  manufacture 
or  sale  of  every  liquid,  regardless  of  the 
amount  of  alcohol  it  contains,  or  regardless 
of  the  presence  of  other  ingredients  which 
prevent  any  use  of  the  liquid  as  a  beverage, 
is  to  give  an  elastic  construction  to  the  right 
of  legislation,  not  warranted  by  the  Constitu- 
tion or  laws,  or  supported  by  any  respectable 
authority. 

The  writer  of  this  opinion,  speaking  for 
himself  alone,  does  not  hesitate  to  say  that 
such  a  construction,  if  imperatively  demand- 
ed by  the  language  of  the  statute  or  the  in- 
tention of  the  lawmakers,  would  carry  the 
statute  beyond  the  power  of  the  Legislature. 
In  the  language  of  Mr.  Justice  Brewer,  in 
construing  the  Kansas  statute  prohibiting 
the  sale  of  intoxicating  liquors:  "I  do  not 
think  the  Legislature  can  prohibit  the  sale 
or  use  of  any  article  whose  sale  or  use  in- 
volves no  danger  to  the  general  public.  The 
habits^  the  occupation,  the  food,  the  drink, 
the  life  of  the  individual,  are  matters  of  his 
own  choice  and  determination,  and  can  be 
abridged  or  changed  by  the  majority,  speak- 
ing through  the  Legislature,  only  when  the 
public  safety,  the  public  health,  or  the  pub- 
lic protection  requires  it."  Intoxicating  Liq- 
uor Gases,  25  Kan.  765,  37  Am.  Rep.  284. 
But,  as  we  have  attempted  to  show  in  this 
opinion,  we  are  perfectly  clear  that  the  Legis- 
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lature,  In  enacting  the  prohibition  statute, 
ftras  aiming  to  prevent  the  evil  of  intemper- 
ance caused  by  the  use  of  intoxicating  liq- 
uors as  a  beverage.  To  accomplish  this  be- 
neficent purpose,  the  law  should  receive  a 
reasonable  constructiob,  equally  removed  on 
the  one  hand  from  a  harsh,  literal  interpre- 
tation, which  would  render  it  unpopular  and 
difficult  of  enforcement  and,  on  the  other 
band,  from  a  latitude  that  would  tend  to 
fritter  away  its  beneficial  purpose  and  cause 
it  to  become  a  mere  brutum  fulmen. 
Judgment  reversed. 


(4  Oa.  App.  It) 

SOUTH  &  LANE  v.  PEOPLE'S  NAT.  BANK. 

(No.  822.) 
(Court  of  Appeals  of  Georgia.    March  90, 1908.) 

1.  Bills  and  Note^— Bona  Fide  Holdebt- 
Indorsement— Evidence. 

The  holder  of  a  negotiable  instrument  in- 
dorsed in  blank  by  the  pavee  is  presumed  to  be 
such  bona  fide  and  for  value,  and  is  entitled  to 
sue  the  maker.  Unless  the  indorsement  is  de- 
nied on  oath,  it  need  not  be  nroved.  Habersham 
V.  Lehman,  63  Ga.  £80 ;  1  Daniel  on  Negotiable 
Instruments,  §  693;  Tiedeman  on  Commercial 
Paper,  §  256. 

[Ed.  Note.— -For  cases  in  point,  see  GenL  Dig. 
vol.  7,  Bills  and  Notes,  §$  1675-1687.] 

2.  Same— Indobsement  in  Blank. 

A  bill  or  note  indorsed  in  blank  is  transfer- 
able by  delivery,  and  so  long  as  the  indorsement 
continues  in  blank  makes  the  bill  or  note  in  ef- 
fect payable  to  bearer.  Possession  of  such  a  ne- 
fotiable  instrument  proves  property.  Chitty  on 
Hlls.  253-255 ;  Sterling  v.  Bender,  7  Ark.  201, 
44  Am.  Dec.  539. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  500,  1823.] 

3.  Wbit  of  Ebbob— Review— Evidence. 

Where  there  is  conflict  in  the  evidence  re- 
lating to  a  plea  of  non  est  factum,  and  the  ver- 
dict of  the  jury  against  such  plea  is  approved  by 
the  trial  judge,  the  verdict  will  not  be  disturbed. 
(Syllabus  by  the  Court) 

Error  from  SnperioY  Court,  Troup  County ; 
R.  W.  Freeman,  Judge. 

Action  by  the  People's  National  Bank 
against  South  ft  L>ane.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

E.  T.  Moon  and  Isaac  Jackson,  for  plain- 
tiffs in  error.  M.  U.  Mooty,  for  defendant 
In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(4  Ga.  App.  191) 

TIFTON,  T.  &  G.  RY.  CO.  v.  BUTLER  et  al. 

(No.  986.) 
(Court  of  Appeals  of  (Georgia.     April  9,  1998.) 

1.   DAHAQES  —  INTEBEST  —  BbEACHES    OP   CON- 

TBAGT  Involving  Unliquidated  Damages. 
In  an  action  upon  breach  of  contract  where 
the  damages  are  not  liquidated,  interest  is  not 
recoverable  as  such;  but  the  jury  in  their  dis- 
cretion may  increase  the  immediate  amount  of 
damages  found  by  an  allowance  of  interest. 
This  discretion  is  to  be  exercised  according  to 
the  facts  and  circumstances  of  each  particular 
case,  and  is  not  the  right  to  decide  the  question 
of  interest  by  whim  or  caprice.  It  is  merely  the 
power   of   determining   from   the   facts  proved 


whether  the  injury  incurred  by  the  complain- 
ing party  on  account  of  the  breach  of  the  con- 
tract can,  under  all  the  circumstances,  be  ade- 
quately redressed  without  an  allowance  of  in- 
terest or  not. 

2.  Same— Vebdict. 

Where  the  jury  find  in  favor  of  increasing 
the  damages  bv  an  allowance  of  interest,  they 
should  not  add  interest  eo  nomine,  but  should 
express  one  gross  sum  as  damages. 

(a)  Verdicts  are  to  have  reasonable  intend- 
ment; and  surplusage  or  immaterial  findings 
ma^  be  rejected  in  construing  them  and  in  en- 
tering judgment  on  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  789.] 

(b)  In  an  action  of  the  character  referred 
to  above  a  verdict  in  the  following  form:  "We, 
the  jury,  find  for  plaintiff  $6,260.92  principal, 
and  7  per  cent  interest  for  four  years  and 
four  months;  $1,863.68  interest,  $8,128.70, 
total*'— is  irregular,  but  not  illeeal.  It  will  be 
upheld  as  a  finding  for  $8,128.70  damages. 

3.  Evidence— Books  op  Account. 

The  court  properly  admitted  in  evidence,  in 
corroboration  of  the  plaintiffs'  testimony,  their 
books  of  account 

4.  Sams  —  Belevanct,  Matebiautt,  and 
Competency  —  Oobpobations  —  Deglaba- 
noNs  BY  Ofticebs. 

(a)  Testimony  is  admissible  which  tends  to 
prove  a  fact  alleged  in  the  petition,  irrespective 
of  the  question  whether  when  admitted  it  tends 
to  establish  right  to  recover  or  not. 

(b)  Testimony  which  tends  to  dispute  the  facts 
set  up  by  the  defendant  as  a  defense,  or  to  avoid 
the  legal  effect  of  them,  is  admissible  as  against 
the  objection  that  it  is  irrelevant. 

(c)  Where  the  question  whether  a  corpora- 
tion has  made  a  certain  contract  is  in  issue, 
proof  that  subsequently  to  the  time  the  contract 
is  alleged  to  have  been  made  the  executive  man- 
aging officers  of  the  corporation,  by  declarations 
and  coziduct,  recognized  the  existence  of  such  a 
contract!,  is  admissible. 

[EkL  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  916-936.] 

(d)  Evidence  which  tends  to  establish  any 
part  of  the  plaintiff's  ca£e  or  to  dispute  any  of 
the  defenses  thereto  is  admissible  as  against  the 
objection  that  it  is  irrelevant. 

5.  Wbit  of  Ebbob— Review. 

The  evidence  sustains  the  verdict     No  er- 
ror of  law  sufficient  to  require  a  reversal  ap- 
pears  in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 

Action  for  breach  of  contract  by  J.  L.  But- 
ler and  others,  survivors,  against  the  Tlfton, 
Thomasville  &  Gulf  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

The  facts  so  far  as  the  pleadings  are  con- 
cerned are  fully  set  forth  in  the  prefatory 
statements  to  the  cases  of  Tifton  Ry.  Co.  v. 
Bedgood  &  Co.,  116  Ga.  945,  43  S.  E.  "257,  and 
Butler  V.  Tifton  Ry.  Co.,  121  Ga.  818,  49  S.  E. 
763.  The  present  transaction  is  the  same  one 
involved  in  those  cases.  The  plaintiff's  peti- 
tion having  been  adjudged  good  as  against 
demurrer  in  the  decision  last  cited,  the  case 
proceeded  to  trial  and  resulted  in  a  verdict 
in  favor  of  the  plaintiffs.  The  defendants 
bring  the  case  to  this  court  on  exceptions  to 
the  overruling  of  a  motion  for  a  new  trial. 
The  further  facts  necessary  to  an  understand- 
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ing  of  the  points  involved  will  be  stated  in 
the  opinion. 

Rosser  &  Brandon,  J.  H.  Merrill,  and  J.  A. 
Wilkes,  for  plaintiff  in  error.  Shipp  &  Kline, 
for  defendants  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1,  2.  The  action  was  for  onliquidated 
damages  arising  from  the  breach  of  a  con- 
tract; and  therefore  the  allowance  of  in- 
terest was  governed  by  the  Civ.  CJode  1895, 
%  3800,  which  provides  that  ''in  all  cases 
where  an  amount  ascertained  would  be  the 
damages  at  the  time  of  the  breach  it  may  be 
increased  by  the  addition  of  legal  interest 
from  that  time  till  the  recovery."  The  plain- 
tiff sued  for  a  named  sum,  with  interest  from 
a  given  time,  alleged  to  be  the  date  of  the 
breach ;  and  no  demurrer  or  other  objection 
was  filed  to  this  method  of  asserting  the  ad 
damnum.  The  court  charged  the  Jury:  "If 
you  should  find  from  the  evidence  in  favor 
of  the  plaintiff  against  the  defendant,  I 
charge  you  that  it  is  within  your  discretion 
whether  you  shall  give  Interest  on  that 
amount,  if  you  find  a  certain  amount,  from 
the  time  it  was  due  up  until  the  present 
time,  charging  that  (if  you  give  interest)  you 
cannot  give  more  than  7  per  cent.,  taking  into 
consideration  the  facts  and  circumstances  in 
arriving  at  the  same.  If  you  should  find  in 
favor  of  the  plaintiff,  the  form  of  your  ver- 
dict would  be:  'We,  the  Jury,  find  in  favor  of 
the  plaintiff*  so  many  dollars."  The  ver- 
dict was  in  the  following  form:  "We,  the 
Jury,  find  for  the  plaintiff  $6,265.02  principal, 
and  7  per  cent.  Interest  for  4  years  and  4 
months,  $1,863.68  interest,  $8,128.70  total." 
The  plaintiff  in  error  contends  that  the  ver- 
dict la  illegal  because  it  finds  interest  eo 
nomine,  and  not  as  damages ;  that  the  charge 
quoted  was  erroneous,  in  that  it  encroached 
upon  the  discretion  vested  in  the  jury  as  to 
increasing  the  damages  by  taking  interest 
into  consideration. 

Verdicts  are  to  be  upheld  if  capable  of 
legal  intendment,  and  surplusage  or  im- 
material findings  included  therein  may  be 
disregarded.  They  will  be  construed  in  light 
of  the  pleadings,  the  issues  made  by  the  evi- 
dence, and  the  charge  of  the  court.  Southern 
Ry.  Oo.  V.  Oliver,  1  Ga.  App.  734,  58  S.  B. 
244  (5,  6);  Telfair  County  v.  Clements,  1 
Ga.  App.  437.  57  S.  E.  1050  (where  the  ver- 
dict was  somewhat  similar  in  form  to  the 
one  now  under  consideration) ;  Scbofleld  v. 
Little,  2  Ga.  App.  287,  58  S.  E;^  666  (7) ; 
Western  &  Atlantic  R.  Co.  v.  Brown,  102 
Ga.  13,  29  S.  E.  130;  Civ.  Code  1895,  §  5332. 
The  reasonable  intendment  to  be  given  this 
verdict  is  that  the  Jury  found  for  the  plain- 
tiff $8,128.70  damages,  and  that  they  arrived 
at  this  amount  by  deciding  that  the  amount 
of  immediate  damages  flowing  from  the 
breach  of  the  contract  should  be  increased  by 
an  allowance  of  interest  from  the  date  of 
the  filing  of  the  suit  till  the  date  of  the  vei> 


diet,  and  by  adding  it  thereto  so  as  to  mak€ 
the  total  sum  indicated.  They  might  hare 
allowed  interest  from  the  time  of  the  breach, 
instead  of  the  date  of  the  filing  of  the  suit, 
but  in  their  discretion  did  not  see  fit  to  do  so. 
Comparing  the  charge  of  the  court  on  the 
subject  with  the  section  of  the  Civil  Code 
above  cited,  we  think  that  the  one  substan- 
tially conforms  to  th&  other.  The  allowance 
of  interest  as  a  part  of  the  damages  given 
in  such  cases  is  a  matter  addressed  to  the  dis- 
cretion of  the  Jury ;  but  we  think  that  this 
discretion  means,  not  a  decision  by  mere 
whim  or  caprice,  but  a  sound  legal  discretion 
determinable  by  the  particular  facts  of  the 
case.  In  cases  where  the  wrong  can  be  fully 
redressed  without  taking  interest  into  consid- 
eration, it  would  be  an  abuse  of  discretion  for 
the  Jury  to  allow  it;  inversely,  in  those 
breaches  of  contract  where  monetary  loss  im- 
mediately and  necessarily  fiows  to  the  injured 
party,  usually  "nothing  less  than  the  actual 
amount  of  the  loss  and  the  interest  thereon 
will  compensate."  Sou.  Pac.  O).  v.  Amett, 
126  Fed.  75,  61  C.  O.  A.  131 ;  Missouri  Ry. 
CJo.  V.  Truskett,  104  Fed.  728^  44  C.  O.  A.  179; 
Wilson  V.  Troy,  135  N.  Y.  96,  32  N.  E.  44, 
18  L.  R.  A.  449,  31  Am.  St  Rep.  817,  and  foot- 
notes. Indeed,  in  the  early  case  of  Garrard 
V.  Dawson,  49  Ga.  435,  it  is  held  that  *Vhere 
an  action  was  brought  against  warehousemen 
for  the  value  of  two  bales  of  cotton  intrusted 
to  them,  which  they  had  failed  to  deliver  on 
demand.  It  was  not  error  in  the  court  to 
charge  that  the  plaintiff  was  entitled  to  in- 
terest on  the  value  of  the  cotton  from  the  day 
of  the  demand  as  a  part  of  his  damages,  and 
to  refuse  to  charge  that  the  Jury  might  allow 
or  withhold  interest  in  their  discretion."  In 
the  case  at  bar  the  Judge  placed  no  greater 
limitation  on  the  discretion  of  the  Jury  than 
does  the  Civil  Code  itself. 

3.  The  plaintiffs'  books  showing  the  ship- 
ments of  lumber  were  properly  admitted  in 
evidence  under  the  rulings  in  Bailey  v.  Bar- 
nelly,  23  Ga.  582,  and  citations,  and  Bush  v. 
Fourcher,  3-  Ga.  App.  43,  59, S.  E.  459  (3), 
and  citations. 

4.  Several  of  the  assignments  of  error  in 
relation  to  the  admission  of  testimony  and 
to  instructions  given  and  instructions  fefus- 
ed  may  be  considered  together,  for  they  all 
turn  upon  the  decision  of  the  same  question. 
In  his  petition  the  plaintiff  alleged,  in  sub- 
stance, that,  in  consideration  of  their  pur- 
chasing certain  timber  from  the  Union  Lum- 
ber Company,  the  defendants  agreed  that 
they  would  build  a  side  track  to  a  mill  the 
plaintiffs  expected  to  locate  on  the  tract  of 
the  timber;  the  plaintiff,  in  turn,  promising 
to  ship  all  the  products  of  the  mill  over  the 
defendant  railroad.  The  defendants  insist, 
and  it  seems  to  be  so,  tliat  this  contract,  if 
made  at  all,  was  of  necessity  made  before 
the  plaintiffs  bought  the  tract  of  timber, 
which  as  the  evidence  disclosed  was  on  No- 
vember 3,  1899.  It  was  also  alleged  in  the 
petition  that  subsequently  to  the  date  named 


W.VaJ 


KIDD  ▼.  BECKLET. 


1089 


the  defendants  frequently  pTomised  to  build 
the  Bide  track,  and  recognized  the  plaintiffs 
as  bound  to  ship  all  their  mill  cut  over  their 
line  of  railroad,  and  insisted  on  strict  per- 
formance of  this  part  of  the  contract.  The 
defendants,  in  addition  to  denying  that  they 
made  the  contract,  and  that  they  had  ever 
recognized  it  and  insisted  on  performance  as 
stated  above,  also  set  up  that,  even  if  such 
a  contract  was  made,  the  plaintiffs  had  com- 
mitted the  first  breach,  in  that  they  failed 
to  ship  all  their  mill  cut  over  the  defend- 
ant's line  and  had  shipped  a  part  of  it  over 
a  competing  railway,  and  that  this  violation 
of  the  terms  of  the  contract  excused  per- 
formance. The  plaintiffs  in  their  testimony 
admitted  that  they  had  shipped  two  car 
loads  of  lumber  over  another  railway,  but 
said  that  was  because  of  the  failure  of  the 
defendant  railway  company  to  put  in  the 
side  trade,  and  that,  upon  the  defendant  com- 
plaining that  this  shipment  had  been  made, 
the  parties  agreed  that  thereafter  the  con- 
tract should  be  abided — that  the  defendant 
would  proceed  with  the  laying  of  the  siding, 
and  the  plaintiffs  would  give  them  all  their 
business.  A  part  of  these  negotiations  was 
had  with  Heath,  the  general  manager  of  the 
railroad  company.  It  was  not  shown  that  he 
had  explicit  authority  to  make  such  agree- 
ments, but  the  plaintiffs  contended  and  in- 
troduced proof  to  show  that  Hightower,  who 
was  the  vice  president  of  the  company  and 
who  bad  unquestioned  authority  to  act,  rati- 
fied the  negotiations  made  by  Heath. 

The  defendant  complains  that  the'  court 
improperly  admitted  evidence  of  the  conver- 
sation and  negotiations  between  the  plaintiffs 
and  Heath  and  Hightower  subsequent  to  No- 
vember 3,  1899;  the  specific  contention  be- 
ing that  the  plaintiffs  could  recover  only  on 
the  contract,  and  that  these  subsequent  con- 
versations were  irrelevant,  and  merely  tend- 
ed to  confuse  the  issues.  These  subsequent 
transactions  having  been  expressly  alleged 
in  the  petition,  evidence  thereof  is  admissible, 
irrespective  of  the  question  whether,  when 
admitted,  it  tends  to  establish  a  right  to  re- 
cover or  not  Kelly  v.  Strouse,  116  Ga.  872, 
43  S.  E.  280  (2),  and  cases  cited.  We  think, 
however,  the  testimony  had  a  distinct  rele- 
vancy. In  addition  to  denying  the  making 
of  the  contract,  the  defendants  under  our 
system,  which  allows  contradictory  defenses, 
pleaded  a  breach  of  the  opposite  party  in 
excuse  of  their  nonperformance  of  the  con- 
tract, if  made.  These  conversations  and  deal- 
ings of  the  executive  officers  of  the  defendant 
corporation  were  admissible  to  establish  the 
existence  of  the  contract  in  the  first  instance. 
Imboden  v.  Etowah  Co.,  70  Ga.  87 ;  Dobbins 
V.  Pyrolusite  Co.,  75  Ga.  450.  Also,  it  was 
admissible  for  the  purpose  of  showing  that 
the  breach  of  contract  pleaded  by  the  defend- 
ant had  been  waived.  A  plaintiff  Is  not  re- 
quired to  file  replication  to  the  answer  and 
is  permitted  without  further  pleadings  to 
Introduce  proof  either  in  denial  or  in  avoid- 
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ance  of  the  matters  set  up  as  a  defense.  Civ. 
Code  1895,  §9  4995,  5067 ;  Henry  v.  Peters,  C 
Ga.  311.  The  testimony  as  to  these  sub»s 
quent  promises  was  admissible  for  still  an- 
other purpose.  We  do  not  think  the  plain- 
tiffs were  bound  to  rely  for  a  recovery  upon 
the  establishment  of  a  contract  prior  to  No- 
vember 3,  1899.  We  think  that  under  the 
petition  as  drawn,  even  if  the  plaintiffs  fail- 
ed to  show  that  there  was  a  definite,  enforce- 
able, mutual,  complete  agreement  between  the 
parties  in  the  first  instance,  they  could  have 
made  a  case  by  proving  that  the  defendant 
subsequently  agreed  that,  if  the  plaintiffs 
would  quit  shipping  by  any  other  route  and 
would  use  only  the  defendants  line,  the  side 
track  should  be  built  for  them.  This  would 
have  been  a  mutually  binding  contract.  Fur- 
ther, if  the  original  agreement,  though  com- 
plete in  other  respects,  was  negotiated  only 
with  Heath,  and  if  Heath  had  no  authority 
to  bind  the  defendant,  the  subsequent  con- 
duct of  Hightower  in  recognition  of  the  con- 
tract and  his  insistence  upon  the  plaintiffs 
living  up  to  it  would  have  been  such  a  ratifi- 
cation as  to  bind  the  defendants.  W.e  have 
discussed  the  admissibility  of  this  testimony 
with  this  fullness  as  to  its  different  aspects, 
for  the  reason  that  the  plaintiff  in  error  has 
raised  these  same  questions  in  various  forms, 
and  what  we  have  said  covers  the  exceptions 
to  a  number  of  charges  which  were  given  and 
to  a  number  of  requests  to  charge  which  were 
refused. 

5.  The  record  is  voluminous,  and  contains 
a  number  of  other  assignments  of  error ;  but 
we  do  not  think  that  they  present  questions 
of  sufficient  general  Importance  to  warrant  a 
detailed  discussion  of  them.  After  a  careful 
examination  of  them  all,  we  find  that  none  of 
them  present  any  sufficient  reason  for  revers- 
ing the  judgment.  The  trial  Judge  Used  in 
his  chaipe  some  inapt  words  and  phrases; 
but  the  inaptitude  was  not  so  great  as  likely 
to  mislead  the  Jury  or  to  injure  either  party. 
We  have  particularly  investigated  the  suffi- 
ciency of  the  proof  to  sustain  the  verdict  on 
the  question  of  amount.  Giving  the  testi- 
mony reasonable  intendment,  and  even  con- 
struing the  testimony  of  the  plaintiffs  most 
strongly  against  themselves,  we  find  that  the 
verdict  can  be  sustained  for  the  full  sum 
found;  indeed,  the  evidence  as  a  whole  is 
such  that  even  if  the  verdict  were  somewhat 
larger,  we  could  not  interfere. 

Judgment  affirmed.     . 


(64  W.  Va.  80) 
KIDD  V.  BECELEY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
March  17,  1908.) 

1.  Debt,  Action  of—Pleading— Sufficibnot. 
Where  a  declaration  in  debt  purports  to  be 
on  a  writing  under  seal,  the  making  and  signing 
thereof  are  not  necessary  averments;  and 
whether  a  paper  thus  declared  on  as  a  sealed 
contract  is  a  simple  contract  cannot  be  raised  by 
demurrer. 
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2.  Plbadino— Issues,  Pboof,  and  Variance. 

An  instrnment  declared  on  as  a  **writin«r 
obligatory"  implies  an  instrument  under  seal : 
and,  where  the  pleading  thus  calls  for  an  instru- 
ment under  seal  and  the  proof  shows  one  not 
sealed,  or  vice  versa,  there  is  a  fatal  variance. 

3.  Bills  and  Notes— Pleadinq-.-Suffioien- 

OT. 

It  is  not  necessary,  in  a  suit  by  the  holder 
or  payee  against  the  maker  and  irregular  in- 
dorser  of  a  promissory  note,  to  render  such  ir- 
regular indorser  liable  as  maker,  that  the  dec- 
laration should  allege  either  that  such  irregular 
indorsement  was  prior  to  delivery  of  the  paper, 
or  that  the  plaintiff  had  elected  to  treat  him  as 
maker;  such  prior  indorsement  being  an  evi- 
dential fact  provable  under  a  declaration  char- 
ging such  indorser  as  maker,  and  institution  of 
suit  being  sufficient  evidence  of  such  election. 

4.  Same— Defenses  as  Against   Payee— Ib- 
BEouLAR  Indorsee. 

Where  a  note  not  negotiable  is  thus  ir- 
regularly indorsed,  and  left  by  the  indorser  in 
the  hands  of  the  maker,  to  be  delivered  only  up- 
on condition  of  the  maker  securing  others  to 
indorse  the  same,  he  constitutes  such  maker  his 
agent  for  that  purpose,  and  the  payee  will  take 
the  same  unaffected  by  any  such  agreement  or 
understanding,  unless  before  delivery  he  has  no- 
tice thereof,  or  either  from  the  instrument  or 
in  some  other  way  is  put  upon  inquiry  as  to 
whether  such  delivery  was  authorized. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  7,  Bills  and  Notes,  S  562.] 

(Syllabus  by  the  Oourt.) 

5.  Words  and  Phrases— "Writing  Obliga- 
tory." 

The  technical  phrase  "writing  obligatory" 
implies  an  instrument  under  seal  (citing  8 
Words  and  Phrases,  7543). 

Error  from  Circuit  Court,  Raleigh  County. 

Action  by  J.  W.  Kidd  against  John  Beckley 
and  others.  Judgment  for  plaintiff  against 
Beckley,  and  he  brings  error.  Reversed,  and 
new  trial  awarded. 

John  W.  Ball  and  File  &  File,  for  plaintiff 
in  error.  M.  F.  Matheny,  W.  H.>McGinnis, 
and  K.  O.  Phlegar,  for  defendant  in  error. 

MILLER,  J.  The  plalntllTs  decl^j^tion  in 
debt  alleged  that  on  June  27,  1906,  the  de- 
fendants, C.  C.  Allen,  C.  M.  Allen,  and  John 
Beckley,  "by  their  certain  writing  obliga- 
tory," promised  to  pay  to  the  order  of  the 
plaintiff,  eight  months  after  date  thereof, 
with  interest,  $145,  for  value  received.  Beck- 
ley, besides  his  demurrer  overruled,  plead- 
ed nil  debet,  and  al^o  filed  two  special  pleas — 
the  first,  that  said  O.  C.  Allen,  by  fraudu- 
lent representation  ol  which  plaintiff  had  no- 
tice, and  without  consideration,  had  pro- 
cured from  him  the  writing  sued  on;  the 
second,  non  est  factum.  The  other  defend- 
ants were  not  served  with  process,  and  did 
not  appear.  Upon  issues  Joined  on  these 
pleas  a  trial  was  had  before  the  court  in 
lieu  of  a  Jury  waived.  The  court  found  for 
the  plaintiff  against  Beckley  the  sum  of  $147.- 
09,  and.  Judgment  being  pronounced  accord- 
ingly, he  has  brought  the  case  here  for  re- 
view. The  point  upon  the  demurrer  is  that 
the  declaration  does  not  allege  defendants 
made  and  signed  the  note.  Good  pleading 
and  approved  forms  require  this  where  the 
action  Is  upon  a  note.    Hogg,  PI.  &  F.  267 ;  4 


Rob,  Pr.  194,  195;  14  Ena  PI.  &  Pr.  463. 
But  the  declaration  in  this  case  purports  to 
be  upon  a  writing  under  seal,  and  as  such 
the  making  and  signing  thereof  do  not  seem 
necessary  averments.  Hogg,  PI.  &  F.  265;  4 
Rob.  Pr.  191.  Whether  a  paper  declared  on 
as  a  sealed  contract  Is  a  simple  contract  can- 
not be  raised  by  demurrer.  Grubbs  v.  In- 
surance Co.,  94  Va.  593,  27  S.  EL  464.  The 
demurrer,  therefore,  was  rightly  overroled. 
On  the  trial  the  plaintiff,  notwithstanding 
objection  by  Beckley,  was  permitted  to  read 
In  evidence  the  following  note  not  under 
seal,  the  only  instrument  that  appeared: 
"$145.00.  Beckley,,  W.  Va.,  June  27,  1906. 
Eight  months  after  date  we  promise  to  pay 
to  the  order  of  J.  W.  Kidd  one  hundred  and 
forty  five  dollars,  with  6%  interest  from  data 
Value  received.  C.  C.  &  C.  M.  Allen."  In- 
dorsed on  the  back:  "John  Beckley."  The 
objection  to  this  evidence  is  that  It  is  fatally 
variant  from  the  instrument  declared  on, 
in  two  particulars:  First,  that  the  declara- 
tion calls  for  a  '•writing  obligatory,"  whll« 
the  note  offered  Is  not  under  seal;  second, 
that  the  declaration  charges  the  defendants 
as  Joint  makers,  and  although  Beckley  ap- 
pears an  irregular  indorser,  and  if  his  in- 
dorsement was'  before  delivery  Cnnless  other- 
wise agreed)  would  be  rendered  liable  as  Joint 
maker  at  the  election  of  the  plaintiff,  never- 
theless the  declaration  is  deficient  to  not 
alleging  that  the  note  was  signed  and  irreg- 
ularly indorsed  before  delivery,  and  that  the 
plaintiff  elected  to  treat  Beckley  as  Joint 
maker.  We  think  the  first  point  good.  The 
technical  phrase  "writing  obligatory'*  im- 
plies an  instrument  under  seal.  8  Words  & 
Phrases,  7543;  21  Am.  &  Eng.  Enc.  L.  758; 
StuU  V.  Wilcox,  2  Ohio  St  569;  Hart  ▼. 
State,  20  Ohio,  49;  Phillips  v.  Guano  Co.,  110 
Ala.  521,  18  South.  104.  And  where  the 
pleading  calls  for  a  sealed  instrument  and 
the  proof  shows  one  not  sealed,  or  vice  versa, 
there  is  a  fatal  variance.  22  Enc.  PI.  &  Pr. 
627,  and  notes;  Stull  v.  Wilcox,  Hart  v. 
State,  and  Phillips  v.  Guano  Co.,  supra.  On 
the  second  point  it  is  claimed  that  Indorse- 
ment before  delivery  and  election  to  treat 
the  indorser  as  maker  must  be  alleged,  as 
well  as  proven  independently  of  the  paper, 
as  a  condition  of  recovery,  and  that  the 
plaintiff  will  not  be  permitted  to  prove  any 
such  material  fact  not  alleged.  The  author- 
ities cited  for  this  proposition  are  Stephen, 
PI.  133;  Bamum  v.  Railroad  Co.,  6  W.  Va. 
13,  and  White  v.  Romans,  29  W.  Va.  571,  3  S. 
E.  14,  which  but  lay  down  the  general  rule 
that  the  declaration  must  allege  all  circum- 
stances necessary  for  support  of  the  action. 
The  two  cases  cited  from  this  court  were  ac- 
tions in  tort  They  affirm  In  general  terms 
what  Is  true  in  all  forms  of  civil  action,  that 
the  declaration  must  allege  all  circumstances 
necessary  for  support  of  the  action  or  t6  con- 
stitute the  cause  of  complaint  This  rule 
is  clearly  stated  in  1  Ch.  PL  (Idth  Am.  Ed.) 
236,  270. 
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But  the  questioiui  remain  whether  the 
fftct  of  Irregular  Indorsement  before  delivery 
necessary  to  render  an  Indorser  liable  as 
maker,  and  the  plaintiff's  election  to  so 
treat  him,  most  be  pleaded,  or  whether  the 
charge  in  the  declaration  that  such  Irregu- 
lar indorser  made  the  note  sued  on  la,  In 
connection  with  institution  of  suit,  a  suf- 
ficient averment  uuder  which  such  material 
facts  may  be  proven.  It  is  stated  in  8  Cyc 
116,  upon  the  authority  of  numerous  cases 
cited  from  Iowa,  Massachusetts,  Missouri, 
New  York,  Oregon,  and  South  Carolina,  that 
one  whose  name  irregularly  appears  upon  a 
promissory  note,  or  who  placed  it  thereon 
before  delivery  for  the  purpose  of  giving  it 
credit,  must  be  charged  according  to  the  ac- 
tual Intention  by  special  averment  showing 
the  facts  relied  on  to  fix  his  liability.  The 
eases  there  cited  which  I  think  particularly 
applicable  to  the  doctrine  of  the  text  are 
Cawley  v.  Costello,  15  Hun  (N.  Y.)  303;  Se- 
curity &  Trust  CJo.  V.  Storm,  81  Hun  (N.  Y.) 
33,  30  N.  Y.  Supp.  605;  McMoran  ▼.  Lange 
(Sup.)  48  N.  Y.  Supp.  1000;  Twogood  v.  Cop- 
pers, 9  Iowa,  416.  Approved  forms  for  dec- 
larations against  anomalous  indorsers  given 
in  3  Enc.  Forms  307,  308,  contain  such  spe- 
cial averments.  There  is  a  short  form  giv- 
en at  page  308  from  South  Carolina;  but 
from  a  note  at  page  286  it  appears  that  this 
form  is  based  upon  special  provisions  of  the 
Code  of  Civil  Procedure  of  New  York  and 
other  states  there  referred  to.  Upon  these 
authorities  Judge  McWHORTBR  and  I  are 
inclined  to  the  opinion  that,  where  such  ir- 
regular indorser  Is  sued  as  maker,  the  decla- 
ration should  allege  the  fact  of  indorsement 
before  delivery. 

But  our  associates  are  of  a  different  opin- 
ion. They  hold  that  such  fact  is  only  an  evi- 
dential one  which  may  be  proven  under  a  dec- 
laration charging  such  endorser  as  maker. 
Our  statute  (section  29,  c.  125,  Code  1899 
[Code  1906,  §  3849])  provides  that,  "on  a  de- 
murrer, unless  it  be  to  a  plea  in  abatement, 
the  court  shall  not  regard  any  defect  or  im- 
perfection in  the  declaration  or  pleadings, 
whether  it  has  heretofore  been  deemed  mis- 
pleading or  insufficient  pleading  or  not,  unless 
there  be  omitted  something  so  essential  to  the 
action  or  defense  that  Judgment  according 
to  law  and  the  very  right  of  the  cause  can- 
not be  given."  But  it  has  been  declared  by 
this  court  in  numerous  cases  that  this  sec- 
tion does  not  dispense  with  averments  neces- 
sary to  show  a  cause  of  action.  Burton  v. 
Hansford,  10  W.  Va.  475,  27  Am.  Rep.  571; 
Spiker  v.  Bohrer,  37  W.  Va.  258,  16  S.  B. 
575;  Smoot  v.  McGraw,  48  W.  Va.  144,  35 
S.  B.  914.  But,  if  the  declaration  omits  noth- 
ing so  essential  to  the  action  that  judgment 
cannot  be  given  thereon  according  to  law 
and  the  very  right  of  the  case,  it  will  be  suf- 
ficient. Boster  v.  Railroad  Co.,  86  W.  Va. 
818,  15  S.  B.  158;  Poling  v.  Railroad  Co.,  38 
W.  Va.  645,  18  S.  B.  782,  24  L.  R.  A.  215; 
Davidson  v.  Railway  CJo.,  41  W.  Va.  407,  23 


S.  Bu  593.  Our  cases  relating  to  such  Irreg- 
ular indorsements  hold  that,  in  order  to  ren- 
der one  who  thus  indorses  a  note  liable  as 
maker,  it  must  have  been  sl^ed  by  him  be- 
fore delivery.  Burton  v.  Hansford*  supra; 
Long  V.  Campbell,  37  W.  Va.  665,  17  S.  E.  197 ; 
Roanoke  Co.  v.  Watkins,  41  W.  Va.  787,  24 
S.  E,  612;  MiUer  v.  Clendennin,  42  W.  Va. 
416,  26  S.  B.  512;  Golding  v.  Pottery  Co.,  60 
W.  va.  317,  55  S.  B.  396 ;  Peters  v.  Coal  Co., 
61  W.  Va.  892,  56  S.  Bl  735,  9  L.  R.  A,  (N.  S.) 
989.  The  doctrine  of  our  cases,  it  is  said, 
is*  that  one  who  thus  irregularly  indorses 
commercial  paper  renders  himself  prima  facie 
liable  as  maker.  Golding  v.  Pottery  Co.  and 
Roanoke  Co.  ¥.  Watkins,  supra.  Hence  the 
court  concludes  it  is  unnecessary  to  allege 
the  fact  of  indorsement  before  delivery. 
It  is  undoubtedly  a  general  rule  that  only 
the  legal  effect  of  the  instrument  sued  on 
need  be  alleged;  and  it  would  be  correct 
to  say  that,  if  indorsement  before  delivery 
is  only  an  evidential  fact,  it  would  be  un- 
necessary to  allege  it.  1  Ch.  PI.  407 ;  Hawk- 
er V.  Railroad  Ck).,  15  W.  Va.  635,  36  Am. 
Rep.  825;  Yeager  v.  Bluefleld,  40  W.  Va. 
485,  21  S.  B.  752;  Snyder  v.  Electrical  Co., 
43  W.  Va.  661,  28  S.  E.  733,  39  J^  R.  A. 
499,  64  Am.  St.  Rep.  922;  Bems  v.  Gas 
Coal'  Co.,  27  W.  Va.  285,  55  Am.  Dec.  309. 
It  was  held  in  Quesenberry  v.  Wood  (de- 
cided at  the  present  term)  60  S.  E.  881,  that 
the  fact  that  the  maker  and  irregular  indor- 
sers of  a  note  are  sued  Jointly  Is  sufficient  i» 
show  election  of  the  plaintiff  to  treat  the 
Indorsers  as  makers.  The  conclusion  of  .the 
court,  therefore,  is  that,  in  a  suit  by  payee  or 
holder  of  a  note  against  a  drawer  and  ir- 
regular indorser  thereof,  it  is  unnecessary  to 
allege  that  such  Indorsement  was  oefore  de- 
livery ;  and  that  the  note  offered  in  evidence 
in  this  case  would  have  been  admissible  un- 
der a  declaration  charging  the  defendants  as 
makers,  without  the  additional  averment  of 
such  prior  indorsement,  but  not  admissible 
under  the  declaration  In  this  case  calling  for 
a  writing  under  seal.  On  the  trial,  after  the 
finding  for  the  plaintiff,  but  before  Judgment, 
the  motions  of  Beckley  to  set  aside  the  find- 
ing and  grant  a  new  trial  and  in  arrest  of 
Judgment  were  overruled,  and  Judgment  was 
pronounced  accordingly;  his  rights  thereon 
being  preserved  by  proper  bills  of  exception. 
As  we  have  held  the  evidence  fatally  vari- 
ant, no  Judgment  could  have  been  properly 
pronounced  against  him;  and  we  think  his 
motion  to  set  aside  the  finding  and  for  a  new 
trial  should  have  prevailed.  Besides  the 
fatal  variance  between  the  Instrument  de- 
clared on  and  the  note  offered  in  evidence, 
the  evidence  shows  that  after  the  plaintiff 
had  offered  the  note  in  evidence,  and  his  at- 
torney of  record  had  given  testimony  as  to 
the  sale  of  the  personal  property  held  under 
deed  of  trust  as  security  for  payment  of  the 
note,  and  the  reason  for  a  small  credit  in- 
dorsed thereon,  he  rested  his  case,  and  of- 
fered no  evidence  whatsoever  as  to  tae  time 
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when  Beckley  liad  indorsed  the  paper,  wheth- 
er before  or  after  delivery;  and  hence  his 
evidence  was  wanting  in  proof  of  the  essen- 
tial fact  of  prior  indorsement  by  Beckley. 
It  is  true  Beckley  himself  was  examined  as 
a  witness,  and  admitted  indorsing  the  paper ; 
but  he  did  not  know  and  did  not  state  wheth- 
er his  indorsement  was  before  or  after  de- 
livery to  the  plaintiff. 

Under  his  two  special  pleas  Beckley  prov- 
ed by  his  own  testimony  that  his  indorsement 
of  the  note  in  question  was  with  the  distiijct 
understanding  and  agreement  with  Allen  that 
the  note  was  not  to  be  delivered  as  his  note 
until  the  indorsements  of  two  other  persons 
were  secured;  but  it  was  not  pf  oven,  as  charg- 
ed in  the  plea,  that  the  plaintiff  had  notice  of 
this  agreement  before  receiving  the  note  and 
parting  with  his  property  for  which  it  was  giv- 
en in  part  payment  The  plaintiff  was  put  up- 
on the  witness  stand  by  Beckley,  but  appar- 
ently only  to  show  his  presence  in  court,  and 
he  was  not  examined  upon  the  important 
fact  of  Beckley '8  indorsement  prior  to  deliv- 
ery. The  contention  of  defendant's  counsel 
tipon  this  hearing  is  that,  as  the  note  in 
question  was  not  negotiable,  the  question  of 
prior  notice  to  the  plaintiff  is  immaterial; 
that,  inasmuch  as  the  note  was  Indorsed  by 
Beckley  and  delivered  to  Allen  upon  the 
condition  stated,  the  condition  never  having 
been  ful^lled,  the  note  never  became  the  note 
of  Beckley,  although  it  may  have  come  to 
the  hands  of  the  plaintiff  without  notice 
of  the  condition.  For  this  proposition  we  are 
cited  to  Perry  v.  Patterson,  5  Humph.  (Tenn.) 
133,  42  Am.  Dec.  424;  Bibb  v.  Reid,  3  Ala^  88; 
Carter  v.  McClintock,  29  Mo.  4G4;  Goff  v. 
Miller,  41  W.  Va.  685,  24  S.  E.  643,  56  Am.  St. 
Rep.  889;  Pawling  v.  United  States,  4  Cranch 
(U.  S.)  219,  2  L.  Ed.  601;  Ayers  v.  Milroy,  53 
Mo.  516,  14  Am.  Rep.  465;  United  States  v. 
Leffler,  11  Pet  (U.  S.)  86,  9  L.  Ed.  642;  Dan- 
iels V.  Gower,  54  Iowa,  321,  3  N.  W.  424,  6 
N.  W.  525;  People  v.  Bostwlck,  32  N.  T.  445; 
Cutter  V.  Whittemore,  10  Mass.  442.  The  case 
of  Goff  V.  Miller  is  inapplicable.  It  simply 
affirms  the  general  proposition  that  a  person 
who  deals  in  nonnegotiable  paper  acquires  it 
subject  to  all  equities  in  the  maker  and  the 
right  of  recourse  as  against  remote  assign- 
ors, subject  to  the  equities  of  such  assign- 
ors. It  could  hardly  be  said  that  equities 
could  arise  between  maker  and  payee  or  the 
holder  of  a  note  until  delivery.  The  proposi- 
tion of  counsel  is  that  the  note  never  became 
the  note  of  Beckley  for  want  of  delivery  by 
him.  Pawling  v.  United  States  was  an  ac- 
tion upon  an  official  bond;  the  bond  showing 
upon  its  face  and  giving  notice  to  the  obligee 
that  others  whose  names  appeared  in  the 
body  thereof  had  not  executed  it  Some  of 
the  bonds  or  notes  in  the  other  cases  were  de- 
livered under  circumstances  imputing  notice 
to  the  obligee  or  payee  of  the  conditional  ex- 
ecution thereof.  Others,  particularly  Ayers 
V.  Milroy  and  Daniels  v.  Gower,  seem  to  sup- 


port the  contention  of  counsel.  The  latter  is 
cited  approvingly  in  Joyce  on  Defenses  to 
Commercial  Paper,  9  316.  This  case,  while 
recognizing  the  rule  that  sureties  who  sign 
a  negotiable  instrument  and  leave  it  in  the 
hands  of  the  principal  who  delivers  it  cannot 
be  heard  to  say  that  they  signed  it  npon  con- 
ditions which  were  not  fulfilled,  yet  holds 
that  this  principle  has  no  application  to  non- 
negotiable  instruments.  The  same  rule  was 
announced  in  Ayers  v.  Milroy.  In  the  earlier 
case  of  Dair  v.  United  States,  16  Wall.  (U.  S.) 
1,  21  L.  Ed.  491,  the  court  held  the  rule  of 
Pawling  V.  United  States  inapplicable  where 
the  obligee  in  a  bond  is  without  notice,  and 
there  is  nothing  to  put  him  upon  inqiiiry. 
See  Rose's  Notes  to  this  case  for  applies tioa 
of  this  principle  in  many  state  and  federal 
cases.  To  the  same  effect  is  Bank  v.  Bod- 
•  dicker,  105  Iowa,  548,  75  N.  W.  632,  45  L.  R. 
A.  321,  67  Am.  St  Rep.  310,  where  in  an  ex- 
tensive note  the  cases  are  collated,  beginning 
with  Pawling  v.  United  States,  and  the  rule 
stated  applicable  to  various  kinds  of  Instru- 
ments and  under  various  circumstances  and 
conditions,  including  the  leading  case  of 
Ward  V.  Churn,  18  Grat  (Va.)  801.  98  Am. 
Dec.  749,  and  Nash  v.  Fugate,  24  Grat  (Va.) 
202,  18  Am.  Rep.  640,  Id.,  32  Grat  (Va.)  595, 
34  Am.  Rep.  780,  also  including  our  own  case 
of  Lyttle  V.  Cozad,  21  W.  Va.  183.  In  this 
note  the  annotator,  on  the  authority  of  Dan- 
iels V.  Gower,  Ayers  v.  Milroy,  Campbell  v. 
Powell,  78  Tex.  53,  14  S.  W.  245,  and  Majors 
V.  McNeilly,  7  Heisk.  (Tenn.)  294,  says:  "So 
far  as  the  rules  differ,  nonnegotiable  instru- 
ments are  governed  by  the  rule  applicable 
to  bonds,  rather  than  that  applicable  to  ne- 
gotiable instruments."  But  the  cases  cited 
apply  a  different  rule  than  that  applicable  to 
bonds.  We  think,  however,  there  is  no  good 
reason  for  such  distinction,  but  that  the 
same  rule  applicable  in  case  of  bonds  and 
other  nonnegotiable  Instruments  should  apply 
to  nonnegotiable  notes.  One  of  these  rules 
applicable  here  is  that  no  understanding  be- 
tween the  parties  making  and  so  Indorsing 
a  note  that  those  so  indorsing  it  shall  be  lia- 
ble in  a  different  capacity,  or  upon  soae  con- 
dition to  be  fulfilled,  will  avail  againU  the 
payee,  unless  before  delivery  of  the  ncte  he 
knows  of  such  understanding.  Such  id  the 
doctrine  of  Joyce  v.  CockrUl,  92  Fed.  833,  33 
C.  C.  A.  38,  where  it  is  said:  "Neither  will 
a  surety  upon  a  promissory  note,  or  a  pri\'ate 
bond,  in  the  hands  of  the  payee,  be  dischairg- 
ed  upon  evidence  that  he  bad  signed  the  ni^te 
or  bond  upon  conditions  not  performed,  t^ut 
of  which  the  payee  had  no  notice."  One  lof 
the  cases  cited  by  the  federal  court  is  Jordt^ 
V.  Jordan,  78  Tenn.  124,  43  Am.  Rep.  294,  d  i- 
rectly  in  point  The  Michigan  and  New  Yorl^ 
cases  involve  bonds,  not  notes.  The  New^ 
Hampshire  and  Texas  cases  were  actlMis  up-r 
on  negotiable  notes,  where  it  is  conceded  the 
payee  or  holder  without  notice  of  any  condi- 
tion is  unaffected  thereby. 
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But  why  travel  away  from  our  own  cases? 
Liyttle  V.  Cozad  and  Long  v.  Campbell,  supra, 
are  applicable — ^tbe  former  directly  inyolying 
a  bond;  tbe  latter,  a  promissory  note,  in 
which  it  is  distinctly  held  that  ''no  under- 
standing between  parties  making  and  so  in- 
dorsing the  note  that  those  so  Indorsing  it. 
shall  be  liable  only  as  guarantors  will  avail 
against  the  payee,  unless  before  delivery  of 
the  note  he  knows  of  such  understanding." 
Without  notice,  therefore,  the  plaintiff  could 
not  have  been  affected  in  his  rights  by  any 
secret  arrangement  or  understanding  between 
Beckley  and  Allen  that  others  should  also 
indorse  the  paper.  When  a  bond  or  note  is 
thus  indorsed  and  left  by  the  surety  or  In- 
dorser  in  the  hands  of  the  maker  or  principal 
obligor  to  be  delivered,  he  constitutes  such 
maker  or  obligor  his  agent  for  that  purpose, 
and,  if  he  delivers  it  under  such  circumstan- 
ces as  render  his  delivery  unauthorized,  the 
surety  or  indorser  is  still  liable,  unless  the 
obligee  or  payee  had  notice  of  such  facts,  ei- 
ther from  the  instnunent  or  in  some  other 
way,  which  fairly  put  him  on  Inquiry  as  to 
whether  such  delivery  was  authorized.  Dalr 
V.  United  States,  supra;  Thomas  v.  Bleakie, 
136  Mass.  671. 

We  therefore  reverse  the  judgment  of  the 
circuit  court,  set  aside  its  finding,  and  award 
the  defendant  a  new  trial. 


(64  w.  Va.  88) 

McMULrLEN  v.  BLECKER. 

(Supreme  Court  of  Appeals  <^  West  Vinrinia. 

March  17,  1908.) 

1.  Partition— Lbasbd  Pbopebtt. 

A  purchaser  of  the  interests  of  some  of  the 
heirs  in  coal  in  place,  leased  by  their  paternal 
ancestor  with  right  to  the  lessee  to  mine  it  to 
exhaustion  in  consideration  of  a  stipulated 
royalty*  or  a  fixed  sum  in  lieu  thereof  if  a 
minimum  quantity  is  not  mined  annually,  the 
lease  to  be  void  upon  default  in  payment  of  such 
fixed  sum,  is  not  entitled  to  partition  of  said 
coal,  in  his  suit  a^inst  other  heirs  for  that  pur- 
pose, during  the  life  of  such  lease. 

2.  Guardian  and  Ward— Action  by  Ward. 

A  guardian  as  such  cannot  maintain  an 
original  suit,  or  intervene  in  such  partition  suit, 
for  an  accounting  of  royalty  due  his  ward  under 
said  lease;  such  suit  being  properly  maintain- 
able only  in  the  name  of  the  ward  by  next 
friend. 
(Syllabus  1^  the  CJourt) 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty. 

Bill  by  D.  F.  McMullen  against  Ethel 
Blocker.  Decree  for  defendant,  and  plaintiff 
appeals.  Affirmed  in  part,  and  reversed  in 
part. 

Claude  W.  Maxwell,  for  appellant  J.  B. 
Ward,  for  appellee. 

MILLER,  J.  Ira  KitUe  October  8,  1894, 
made  to  Samuel  Green  and  others  a  lease  of 
all  the  coal  under  his  lands  in  Randolph 
county  on  which  he  resided,  found  on  survey 
to  contain  89  acres,  in  consideration  of  a 
royalty  of  five  cents  per  ton,  and  it  was 


mutually  agreed  therein  that,  in  event  they 
failed  to  mine  as  much  as  20,000  tons  an- 
nually, the  lessees  should  pay  the  lessor  $100 
for  each  year  of  such  failure,  and,  in  default 
of  such  payment,  the  lease  should  be  void. 
These  lessees  by  contract  of  July  31,  1902. 
in  consideration  of  $7,000,  conveyed,  with 
general  warranty,  an  undivided  four-fifths 
interest  in  sai^  lease  to  Isaac  L.  Ritter,  An- 
drew Hogg,  and  Wm.  Larew,  said  grantees 
to  pay  Kittle  the  royalty  provided  for  in  said 
lease,  and  these  grantees,  in  turn,  December 
5,  1902,  transferred  to  the  Ritter  Coal  Com- 
pany all  rights  80  acquired  by  them.  Coal 
was  mined  under  said  lease,  and  until  the 
death  intestate  of  the  lessor,  occurring  some 
years  later,  the  royalty  was  paid  to  him. 
Kittle  left  surviving  him  11  heirs,  including 
the  Infant  defendant,  Ethel  Blocker,  a  grand- 
child. Subsequently  the  plaintiflF,  D.'P.  Mc- 
Mullen, acquired  by  separate  deeds  the  inter- 
ests of  all  said  heirs  except  the  defendant 
in  said  coal,  each  of  said  deeds  granting  un- 
to him  an  undivided  one-eleventh  Interest 
therein  with  mining  rights.  In  March,  1906, 
the  plaintiff  filed  his  bill  against  said  Ethel 
Blocker  and  D.  H.  H.  Arnold,  described  there- 
in as  "guardian  ad  litem,"  setting  up  said 
interests  acquired  by  him,  and  alleging  that, 
after  execution  of  said  lease,  he  and  others 
had  become  "owners  of  the  Ritter  Coal  Com- 
pany, and  for  a  while  operated  the  same"; 
that  title  to  a  one-eleventh  interest  in  said 
coal  was  outstanding  in  said  Ethel  Blocker, 
and  that  he  was  owner  of  coal  lands  adjoin- 
ing said  39-acre  tract,  praying  that  said  39 
acres  of  coal  be  partitioned  and  hfs  interest 
set  off  to  him  next  to  his  other  lands;  or 
that,  if  not  susceptible  of  division  in  kind, 
it  be  sold  and  the  proceeds  divided  between 
the  parties  according  to  their  respective 
rights.  By  an  order  entered  in  the  cause 
April  20,  1906,  D.  H.  H.  Arnold,  named  in 
the  bill  as  guardian  ad  litem,  was  appointed 
such  by  the  court,  and  afterwards  filed  a 
formal  answer.  A  demurrer  to  the  bill  was 
filed  on  behalf  of  the  defendant ;  the  grounds 
therefor  being  that  the  plaintiff  had  matured 
his  bill  without  appointment  of  a  guardian 
ad  litem;  that  the  guardian,  Louisa  Kelly, 
had  not  been  made  a  party;  and  that  the 
bill  failed  to  show  the  plaintiff  had  any  in- 
terest In  the  coal  held,  under  said  lease. 
Said  Louisa  Kelly,  as  guardian,  also  inter- 
vened by  answer,  in  which  she  admitted  said 
lease  and  the  mining  operations  thereunder 
by  the  Ritter  Coal  Company,  and,  in  more 
amplified  terms  than  the  bill,  that  the  plain- 
tiff was  owner  and  had  control  of  the  stock 
of  said  company,  \yherefore  said  infant  was 
estopped  from  in  any  wise  disposing  of  her 
interest  to  any  person  except  the  plaintiff; 
denying  the  right  of  plaintiff  to  partition,  and 
alleging  that  the  Ritter  Coal  Company  paid 
the  royalty  provided  in  said  lease  until 
about  March,  1904,  but  since  then  has  failed 
to  pay  the  same,  although  many  tons  of  coal 
have  been  mined,  for  which  there  is  a  large 
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0iim  due  Bald  Infant;  charging  that  the  prop- 
er parties  are  not  before  the  court;  and 
asking  for  an  accounting  of  the  royalty  so 
due,  for  dismissal  of  plaintiff's  bill,  and  for 
general  relief.  To  this  answer  the  plaintiff 
offered,  but  was  denied  permission,  to  file  a 
special  replication,  wherein  he  averred  that 
he  was  only  one  of  the  many  stockholders 
of  the  Ritter  Coal  Ck)mpany  .which,  though 
owner  of  said  lease  and  then  operating  same, 
had  nothing  to  do  with  the  ownership  of  the 
coal,  and  that  any  suit  for  settlement  of  roy- 
alty should  be  brought  against  it  Upon 
hearing  on  bill  and  answers  November  22, 
1906,  the  plaintiff's  bill  was  dismissed,  and 
he  adjudged  not  entitled  to  the  relief  prayed 
for ;  but,  the  court  being  of  opinion  that  the 
defendant  was  entitled  to  the  aflQrmative  re- 
lief asked  in  her  answer  by  her  guardian, 
there  was  a  reference  to  a  commissioner  to 
ascertain  the  royalty  due  her  from  the  plain- 
tiff under  said  lease.  The  commissioner  re- 
ported this  to  be  $123.74,  which  report,  by 
final  decree  of  April  16,  1907,  was  confirmed, 
and  the  plaintiff  adjudged  to  pay  Louisa 
Kelly,  guardian,  for  said  infant,  or  her  at- 
torney of  record^  said  sum,  with  costs.  The 
cause  is  here  upon  appeal  from  these  decrees 
by  the  plaintiff.  Two  material  questions  are 
presented:  First  Was  the  plaintiff  entitled 
on  the  showing  of  his  bill  to  partition  of 
said  coal?  Second.  If  not,  was  the  guardian 
as  such  entitled  to  intervene  by  cross-bill  for 
the  affirmative  relief  decreed? 

We  will  first  consider  the  rights  of  the 
plaintiff  as  presented.  The  pleadings  on  nei- 
ther side  are  forms  which  would  be  followed 
hereafter,  not  even  by  the  counsel  who  pre- 
pared them.  Aided  by  the  exhibits,  however, 
we  may  be  able  to  determine  the  legal  status 
of  the  parties,  and  properly  adjudge  their 
respective  rights.  The  status  of  the  plaintiff 
is  that  he  has  acquired  a  majority  of  the 
stock  of  the  Ritter  Goal  Ck>mpany,  which  suc^ 
ceeded  to  all  rights  of  the  lessees  under  the 
lease  from  Kittle,  and  is  still  operating  said 
lease.  There  are  other  interested  stockhold- 
ers besides  him.  Therefore,  as  against  said 
company  and  its  rights  under  the  lease,  there 
can  be  no  partition  of  the  coal  in  kind.  The 
lease  has  never  been  forfeited  by  any  act  of 
the  lessor  or  his  heirs,  if  for  any  cause  it 
could  have  been.  No  part  of  the  coal  could 
be  set  off  in  kind  to  the  plaintiff  or  defendant 
and  operated  independently  of  the  company. 
So  long  as  the  right  of  the  company  to  take 
the  coal  under  the  lease  subsists,  the  only 
right  of  the  lessor  or  his  heirs,  or  of  Mc- 
Mullen  as  grantee,  is  to  have  the  royalty — 
a  simple  money  demand.  The  lessee  has  the 
right  to  mine  the  coal  to  exhaustion,  taking 
the  very  substance  of  the  thing  sought  to  be 
partitioned.  The  plaintiff  has  no  interest 
except  in  the  coal.  The  defendant  has  an  in- 
terest which  pertains,  not  only  to  the  coal, 
but  to  the  surface  as  well.  It  is  true,  as  a 
general  rule,  that  a  subsisting  lease  on  land, 
though  material  in  determining  whether  par- 


tition should  be  in  kind  or  by  sale,  to  no  de- 
fense to  partition  thereof.  21  Am.  &  Eng: 
Bnc.  Law,  1162,  and  cases  cited.  Neverthe- 
less, when  the  thing  sought  to  be  partitioned 
has  been  in  effect,  as  in  this  case,  sold,  though 
subject  to  become  reinvested  for  breach  of  a 
condition,  there  is  nothing  upon  which  par- 
tition could  operate  until  the  happening  of 
the  event  which  would  reinvest  title.  More- 
over, in  this  case  it  appears  the  plaintiff  is 
a  controlling  stockholder  in  the  Ritter  Coal 
Company,  the  owner  of  the  lease,  and,  though 
it  i^  not  shown,  may  control  the  directory. 
It  was  held  in  Cannon  v.  Lomax,  29  S.  C 
369,  7  S.  E.  629,  1  L.  R.  A.  637,  13  Am.  St 
Rep.  739,  that  tenants  in  common  are  not 
entitled  to  partition  while  holding  the  com- 
mon property  under  an  unexpired  lease  from 
their  ancestor.  The  principle  of  this  case  to 
put  upon  the  ground  that  partition  is  the 
right  to  severance  when  there  in  rightful 
unity  not  only  of  title,  but  of  possession,  and 
that,  unless  the  title  of  both  parties  is  clear, 
equity  cannot  decree  partition — ^based  on 
Wilkin  V.  Wilkin,  1  Johns.  Ch.  (N.  Y.)  U7; 
Garrett  v.  White,  38  N.  C.  131 ;  Ramsay  v. 
Bell,  38  N.  C.  209,  42  Am.  Dec.  163;  1  Story. 
Eq.  §  650.  We  held  in  Merritt  v.  Hughes,  36 
W.  Va.  356,  15  S.  E.  56,  that  a  reversioner 
or  remainderman  cannot  compel  partition 
during  continuance  of  the  particular  estate. 
That  case  involved  the  application  of  this 
rule  to  a  vested  freehold  estate  for  life  and 
not,  as  does  this  case,  the  right  to  take  coal 
to  exhaustion;  but  the  reason  for  the  rule 
there  is  certainly  applicable  here.  In  th^ 
former,  as  in  the  latter  case,  persons  so  sit- 
uated are  not  entitled  to  possession  of  the 
thing  to  l>e  partitioned;  and  an  additional 
reason  given  in  the  Merritt  Case  is  that  any 
partition  at  the  instance  of  the  remainder- 
man, though  equal  when  made,  might  be  un- 
equal when  the  estate  should  vest  in  posses- 
sion. This  principle  of  inequality  to  particu- 
larly applicable  here.  While  the  lease  gives 
right  to  the  lessee  to  exhaust  the  coal  with- 
out limit  as  to  time,  yet  the  lease  may  be 
forfeited,  and,  when  forfeited,  by  its  terms, 
not  only  does  the  right  to  take  the  coal 
terminate,  but  the  lessor  is  given  right  to 
take  charge  of  the  property  with  all  improve- 
ments thereon  free  from  any  claim  of  the 
lessee — a  very' substantial  right  We  think 
the  court  was  clearly  right  in  denying  plain- 
tiff partition. 

We  will  next  consider  the  right  of  the 
guardian  to  intervene  by  answer  or  cross- 
bill. She  was  permitted  to  come  in  and  file 
an  answer  for  affirmative  relief  without  hav- 
ing been  made  a  formal  party  defendant  It 
to  a  question,  which  we  need  not  decide, 
whether  the  relief  she  asked  was  germane 
to  the  purpose  of  the  original  bill.  That 
sought  partition.  The  answer  in  this  particu- 
lar was  in  no  way  defensive,  and  the  object 
it  sought  was  apart  from  and  in  no  way  con- 
nected with  the  subject  of  partition.  But, 
conceding  the  right  of  the  infant  to  the  roy- 
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alty,  and  tbat  the  respondent  was  properly 
before  the  court  with  her  answer,  we  do  not 
think  she  as  guardian  could,  either  by  orig- 
inal or  cross-bill,  maintain  suit  suit  In  no 
case  can  a  cross-bill  be  filed  by  one  who  could 
not  have  filed  an  original  bill  for  the  same 
purpose.  1  Hogg,  Bq.  Pro.  §  197,  where  the 
author  says:  "It  is  a  general  rule  that  a 
cross-bill  cannot  be  filed  by  persons  not  par- 
ties to  the  original  suit,  especially  on  a  claim 
which  would  not  be  maintainable  by  the  orig- 
inal defendants.*'  It  has  been  held  by  this 
court  that  a  guardian  cannot  as  such  insti- 
tute suit  upon  contracts  not  made  with  him 
affecting  the  infant's  interests;  that  such 
suits  must  be  In  the  name  of  the  Infant  by 
next  friend.  Burdett  v.  Cain,  8  W.  Va.  282; 
Fowler  v.  Lewis,  36  W.  Va.  112,  14  S.  B.  447; 
LawBOn  v.  Kirchner,  50  W.  Va.  344,  40  S.  B. 
344;   1  Hogg,  Bq.  Pro.  S  60. 

Our  conclusion  Is  that  the  guardian  had 
no  right  to  intenrene  in  this  suit  for  an  ae- 
counting  of  royalty;  and,  as  it  appears  the 
Ritter  CJoal  Company,  and  not  the  plaintiff 
in  his  IndlTldual  capacity,  would  be  liable 
for  the  royalty,  the  decree  therefor  against 
the  plaintiff  was  erroneous  for  this  reason 
also.  We  therefore  aflEIrm  the  decrees  appeal- 
ed from  in  so  far  as  they  dismissed  the  plain- 
tiff's bill,  but,  hi  so  far  as  they  granted  the 
guardian  affirmative  relief  against  the  plain- 
tiff, they  are  reversed,  and  the  cross-bill  is 
dismissed. 


(64  w.  Va.  107) 

RITZ  et  al.  v.  RITZ  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  17.  lOOa) 

1.  Adverse  Possession— Colob  of  Title. 

It  is  well  settled  in  this  state  that  a  deed 
which  purports  to  convey  title,  however  de- 
fective, gives  color  of  title,  and  when  accompa- 
nied by  adverse  possession  thereunder  for  the 
statutory  period  of  10  yean  will  ripen  into  a 
good,  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  415-429.] 

2.  Deeds  —  Vaoditt  —  Undue  Inplotnob— 
Evidence— Admissibilitt. 

To  avoid  a  deed  as  having  been  procured 
by  undue  influence,  such  undue  influence  must 
be  directly  connected  with  the  execution  of  the 
deed ;  and  the  declarations  of  the  grantor,  made 
either  before  or  after  the  execution  of  the  deed, 
are  not  admissible  for  the  purpose  of  impeaching 
the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  t)ig. 
vol.  16,  Deeds,  §  606.] 

3.  Same— Sufficiency  of  Evidence. 

To  set  aside  a  deed  for  undue  Influence,  it 
mu8t~be  shown  that  the  grantor  at  the  time  of 
its  execution  stood  in  vinculis,  or  that  the  undue 
influence  was  such  as  to  destroy  free  agency  and 
substitute  the  will  of  another  for  that  of  the 
grantor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  1ft,  Deeds,  fi§  637-642.] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  Mary  E.  Ritz  and  others  against 
William  Ritz  and  others.  Decree  for  plain- 
tiffs,   and  John   W.   Adams,   committee   for 


Anna  M.  Bltz,   appeals.     Reversed  and  re- 
manded. 

Henry  M.  Russell,  S.  W.  Douglas,  and  Clyde 
F.  Amos,  for  appellant  Riley  &  Ritz  and 
Caldwell  &  Caldwell,  for  appellees. 

McWHORTER,  J.  John  Ritz  died  in  Sep- 
tember, 1869,  seised  and  possessed  of  two  ad- 
Joining  parcels  of  real  estate"  on  the  west 
side  of  Market  street  south  of  Fourteenth 
street  in  the  city  of  Wheeling.  He  left  sur- 
viving him  his  widow,  Caroline  Ritz,  and  eight 
children,  viz.:  Catherine  Meyer,  Elizabeth 
Rhul,  A.  Mollie  Nichols,  Caroline  Bradley, 
John  Ritz,  James  M.  Ritz,  William  Ritz,  and 
Annie  M.  Ritz.  The  widow  and  Annie  M 
Ritz  remained  in  possession  of  the  property. 
By  deed  dated  March  2,  1872.  Caroline  Brad- 
ley, in  consideration  of  $600,  conveyed  to  her 
mother,  Caroline  Ritz,  all  her  interest  in 
said  property.  On  the  22d  day  of  July,  ISTB, 
by  deed  of  that  date,  A.  Mollie  Nichols,  in 
consideration  of  a  like  sum  of  $600,  conveyed 
all  her  interest  in  said  property  to  her  mother, 
Caroline  Ritz.  These  women,  at  the  date  of 
the  respective  deeds  made  by  them,  were  mar- 
ried and  living  separate  and  apart  from  their 
respective  husbands.  By  deed  dated  June  18^ 
1875,  Geo.  O.  Davenport,  special  commissioner 
of  the  circuit  court  of  Ohio  county,  conveyed 
to  Caroline  Ritz,  in  consideration  of  $150,  the 
interest  of  William  Ritz  in  said  property.  By 
deed  dated  April  19,  1879,  W.  J.  W.  Cowden, 
trustee,  in  consideration  of  $350,  conveyed  to 
said  Caroline  Ritz  all  the  interest  in  said 
property  of  James  Ritz.  Elizabeth  Rhul  and 
her  husband  both  died  previous  to  the  25th 
day  of  August,  1880.  On  the  said  25th  day  of 
August,  1880,  John  C.  Rhul  and  his  wife  and 
Joseph  Rhul,  the  only  two  children  of  said 
Elizabeth  Rhul,  deceased,  conveyed  all  their 
Interest  in  said  property  to  Caroline  Ritz. 
By  deed  dated  February  29,  1896,  Caroline 
Ritz  conveyed  with  general  warranty,  reserving 
a  life  estate  therein,  the  said  entire  property 
to  Annie  M.  Ritz  in  consideration  of  $5  and 
love  and  affection.  Caroline  Ritz  died  Janu- 
ary 28,  1908,  leaving  a  will  naming  as  her 
executor  J.  B.  Wilson,  devising  to  her  children 
John,  William,  James,  Annie  M.,  and  Kate' 
Meyer  all  of  her  shares  of  property,  real,  per- 
sonal, and  mixed,  of  whatever  nature  and 
kind  soever  and  whatsoever,  to  be  divided 
among  them,  share  and  share  alike,  and  au- 
thorizing her  executor  to  sell  and  dispose  of 
sufficient  of  her  property,  real,  personal,  or 
mixed,  to  the  best  advantage  for  the  interests 
of  her  devisees  as  soon  as  practicable  after 
her  death,  and  pay  all  Just  debts  that  might 
be  against  her  at  the  time  of  her  death  and 
funeral  expenses,  and  divide  the  residue  as 
stated.  The  Meyers'  interest  was  conveyed 
to  W.  P.  Robinson  in  January  and  February, 
1902.  John  A.  Ritz  and  Mary  E.  Ritz,  his 
wife,  conveyed  the  Interest  of  said  John  A. 
Ritz  by  deed  of  October  15,  1877,  to  Samuel 
Kuglen  in  consideration  of  $800 ;  and  by  deed 
of  April  2,  1883,  said  Kuglen  and  wife  con- 
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ireyed  the  same  back  to  Mary  B.  Rltz,  wife  of 
said  Jobn  A.  Ritz.  At  April  rules,  1903,  Mary 
E.  Ritz,  John  A.  Ritz,  Hubert  Ritz,  Walter 
Ritz,  Austin  Ritz,  Bertha  Ritz,  and  Gertrude 
Garee  and  Isaac  Garee,  her  husband,  filed 
their  bill  in  the  circuit  court  of  Ohio  county 
against  William  Ritz  and  Anna  Ritz,  his  wife, 
James  M.  Ritz  and  Catherine  Ritz,  his  wife, 
Annie  Ritz,  William  Meyer,  Frank  Meyer, 
John  Rhul  and  Ella  O.  Rhul,  his  wife,  Joseph 
Ruhl,  William  P.  Robinson,  Lee  Ritz,  Anna 
Camp,  and  John  B.  Wilson,  executor  of  Caro- 
line Ritz,  deceased,  alleging  the  facts  above 
set  forth,  and  that  the  deeds  made  by  Caro- 
line Bradley  and  A.  Mollie  Nichols  were  void 
and  conveyed  no  title  to  Caroline  Ritz  of 
their  interests  because  of  the  informalities 
of  the  execution  of  the  deeds,  and  alleging 
that  the  deed  made  by  Caroline  Ritz  of  Feb- 
ruary 29,  1896,  conveying  the  property  to  the 
said  Annie  M.  Ritz,  was  procured  by  the  said 
Annie  M.  Ritz  through  and  by  means  of  vio- 
lence and  intimidations  and  threats  of  vio- 
lence and  intimidation  by  the  said  Annie 
M.  Ritz  towards  the  said  Caroline  Ritz  to  in- 
duce her  to  make  the  said  deed,  and  praying 
that  the  said  deed  of  February  29,  1896,  be 
declared  to  be  null  and  void  and  of  no  force 
and  effect,  and  that  the  cloud  created  thereby 
be  removed  from  said  title  to  said  property, 
that  the  interest  of  the  parties  to  the  suit  in 
and  to  the  said  property  might  be  fixed  and 
ascertained  by  decree,  that  said  property  be 
sold  and  the  proceeds  of  the  sale  divided 
among  those  entitled  thereto  in  proportion  to 
their  interests,  and  that  a  receiver  be  ap- 
pointed to  have  the  care  and  management  of 
the  said  property  and  to  rent  the  same  to  suit- 
able tenants  until  such  sale  could  take  place, 
and  for  general  relief.  Copies  of  all  the  deeds 
mentioned  in  the  bill  were  filed  as  exhibits. 
The  defendant  Annie  M.  Ritz  answered,  deny- 
ing the  allegations  of  the  bill  charging  her 
with  violence  and  intimidations,  etc.,  of  her 
mother  to  procure  the  said  deed,  admitting 
that  the  property  could  not  be  partitioned  in 
kind,  and  consenting  to  a  sale  thereof  and 
division  of  the  proceeds.  Other  answers  were 
filed,  all  admitting  that  the  property  was  not 
susceptible  of  partition  in  kind,  and  asking 
that  the  same  be  sold  and  the  proceeds  divided 
according  to  the  rights  of  the  parties  entitled 
thereto,  and  joining  in  the  prayer  of  the  bill 
to  set  aside  the  deed  of  February  29,  1896, 
to  Annie  Ritz.  The  defendant  Annie  M.  Ritz, 
after  the  institution  of  this  suit  and  the  filing 
of  her  answer,  was  adjudged  to  be  insane,  and 
John  W.  Adams  was  duly  appointed  her  com- 
mittee, and  upon  his  petition  was  made  a 
party  defendant  thereto,  and  the  cause  re- 
vived in  his  name.  The  court  appointed  W. 
W.  Irwin,  the  sheriff  of  Ohio  county,  as  spe- 
cial receiver  of  the  property.  The  property 
was  sold  under  decree  to  Ella  D.  Robinson  at 
the  price  of  133,000,  which  sale  was  confirmed, 
none  of  the  parties  objecting  nor  excepting 
thereto.  On  the  24th  of  December,  1904,  the 
cause  was  referred  to  one  of  the  commission- 


ers In  chancery  of  the  court  to  settle  the  ac- 
counts of  the  special  receiver,  showing  his 
receipts  and  disbursements,  and  what  amoont 
of  money  was  still  in  his  bands  to  the  credit 
of  this  suit;  second,  what  amount  of  money 
should  be  paid  by  Annie  Ritz  for  the  use  and 
occupation  of  that  part  of  said  property  which 
she  liad  been  using  and  occupying;  third, 
the  respective  interests  of  the  parties  to  this 
suit,  or  any  of  them,  in  the  proceeds  of  the 
sale,  and  the  amount  which  should  be  de- 
creed out  of  the  proceeds  to  the  parties,  or 
any  of  them,  respectively ;  fourth,  the  amount 
of  money,  if  any,  which  should  be  charged 
against  Annie  Ritz,  or  any  other  party  there- 
to, for  money  paid  her  or  them  by  said  spe- 
cial receiver  under  any  former  order  or  decree 
in  this  suit;  and  for  such  other  matters  as 
might  be  required  by  any  of  the  parties  in 
interest  The  commissioner  filed  his  report 
together  with  the  depositions  taken  in  the 
cause,  and  reported  that  the  deed  of  February 
29,  1896,  from  Caroline  Ritz  to  her  daughter 
Annie  M.  Ritz  should  be  declared  null  and 
void,  and  that  the  proceeds  of  the  purchase 
money  of  the  five-eighths  of  said  property 
should  be  distributed  under  the  will  of  Caro- 
line Ritz  to  John  A.  Ritz,  Annie  M.  Ritz, 
William  Ritz,  James  M.  Ritz,  and  to  the 
estate  of  Kate  Meyer,  deceased,  each  the  one- 
fifth  of  said  five-eighths,  or  the  one-eighth  of 
the  whole;  that  the  remaining  three-eighths 
should  be  distributed  to  Annie  M.  Ritz,  John 
A.  Ritz,  and  Ella  Robinson,  each  the  one- 
third,  or  one-eighth  of  the  whole,  except  that 
the  last  above-mentioned  one-eighth  Inherited 
by  John  A.  Ritz  should  be  held  by  him  for 
his  benefit  during  his  natural  life,  and  at  bis 
death  be  distributed  among  the  children  of 
himself  and  his  deceased  wife;  and  reported 
in  the  alternative  that,  if  the  deed  from  Caro- 
line Ritz  to  Annie  M.  Ritz  of  February  29, 
1896,  was  valid,  then  Annie  M.  Ritz  was  en- 
titled to  the  five-eighths  of  the  said  real  estate 
granted  by  said  deed,  plus  the  one-eighth  in- 
herited from  her  father,  John  Ritz,  deceased, 
making  six-eighths  in  all,  and  to  the  children 
of  John  A.  Ritz  and  Mary  E.  Ritz,  now 
deceased,  the  one-eighth  of  said  real  estate, 
or  its  proceeds,  subject  to  the  curtesy  of  John 
A.  Ritz,  and  to  Ella  D.  Robinson,  grantee  of 
W.  P.  Robinson,  who  was  the  grantee  of  Wil- 
liam, Frank,  and  Henry  Meyer,  the  remaining 
one-eighth.  Then  as  a  second  alternative  he 
reported  how  the  parties  to  the  suit  would 
take  in  case  the  deed  from  Caroline  Ritz  to 
Annie  M.  Ritz  was  valid  and. the  deeds  from 
Caroline  Bradley  and  A.  Mollie  Nichols  should 
be  held  void.  The  said  Annie  M.  Ritz  and 
John  W.  Adams,  committee,  excepted  to  the 
finding  of  the  report  in  holding  the  deed  from 
Caroline  Ritz  of  February  29,  1896,  void,  and 
for  the  manner  in  which  he  recommended  the 
distribution  of  the  fund.  The  cause  came 
on  to  be  beard  on  the  Oth  day  of  December, 
1906,  when  the  court  overruled  the  exceptions 
taken  by  said  Annie  M.  Ritz  and  John  W. 
Adams,  her  committee,  and  held  that  the  deed 
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from  Caroline  Bits  to  Annie  M.  Ritz  of  Feb- 
ruary 29,  1896^  as  well  as  the  deeds  of  Caro- 
line Bradley  of  March  2,  1872,  and  Of  A. 
Mollie  Nichols  of  July  22,  1876,  were  null  and 
void,  and  so  decreed  and  proceeded  to  settle 
the  distribution  accordingly. 

The  defendant  John  W.  Adams,  commit- 
tee, appealed  from  said  decree,  and  contends 
that  the  court  erred  In  setting  aside  the  three 
deeds  and  holding  them  null  and  void.  Appel- 
lees, by  counsel,  truly  say  there  are  but  three 
questions  involyed  to  be  here  determined, 
L  e.,  as  to  the  validity  of  the  three  deeds. 
The  deed  from  Caroline  Bradley  to  her  moth- 
er, Caroline  Ritz,  of  March  2,  1872,  and  the 
deed  from  A.  Mollie  Nichols  to  Caroline  Ritz, 
of  July  22,  1876,  involve  questions  of  law; 
while  the  validity  Of  the  deed  from  Caroline 
Ritz  to  Annie  M.  Ritz  of  February  29,  1896, 
depends  upon  questions  of  fact  If  these 
deeds  are  all  held  valid  and  sufficient,  then 
the  manner  of  distribution  of  the  proceeds  of 
the  sale  of  the  property  adopted  by  the  cir- 
cuit court,  in  so  far  as  it  relates  to  the  five- 
eighths  thereof  claimed  by  the  defendant 
Annie  M.  Ritz  to  have  been  conveyed  to  her 
by  her  mother  by  the  last-named  deed,  is  er- 
ror. Caroline  Ritz  and  Annie  M.  Ritz  were 
In  possession  of  the  property.  It  seemed  to 
be  the  desire  of  the  most  of  the  heirs  of  Johu 
Ritz,  deceased,  the  children  of  Caroline  Ritz, 
the  widow,  and  their  mother,  that  she  should 
remain  in  possession  and  occupancy  and  en- 
Joy  the  use  of  the  property  for  a  home  and 
her  support  as  long  as  she  lived.  Several  of 
them  conveyed  their  interests  to  her  for  and 
during  her  life.  The  daughters  Caroline 
Bradley  and  A.  Mollie  Nichols,  both  married 
and  living  separate  and  apart  from  their  hus- 
bands, each  for  the  acknowledged  considera- 
tion of  $600  attempted  to  convey  their  re- 
spective interests  in  said  property  to  their 
mother  in  fee.  It  is  true  the  acknowledg- 
ment in  each  case  was  defective,  and  at  the 
proper  time  and  within  the  limitation  of  the 
statute  these  deeds  might  have  been  held 
void;  but  it  has  been  frequently  decided  by 
this  court  that  a  deed  absolutely  void  with 
possession  under  It  would  ripen  into  a  good 
title.  In  Randolph  v.  Casey,  43  W.  Va.  289, 
27  S.  E.  231.  it  is  held:  'Tossession  under 
a  void  deed  is  sufficient  to  give  color  of  title 
as  against  the  grantors,  and  to  set  in  motion 
the  statute  of  limitations,  and  the  coverture 
of  the  appellant,  who  was  the  grantor,  does 
not  affect  the#questIon."  And  in  Swann  v. 
Thayer,  36  W.  Va.  46,  14  S.  B.  423  (srllabus, 
pt  1),  it  is  held :  "Color  of  title  for  the  pur- 
pose  of  adverse  possession  under  the  statute 
of  limitations  as  to  land  is  that  which  has 
the  semblance  or  appearance  of  title,  legal 
or  equitable,  but  which  is  in  fact  no  title. 
Any  written  instrument,  however  defective 
or  Imperfect,  no  matter  from  what  cause  in- 
valid, purporting  to  pass  or  convey  title  to 
land,  which  defines  the  extent  of  the  claim 
under  it,  is  color  of  title."    Russell  v.  Ten- 


nant,  60  8.  E.  609,  decided  at  the  present 
term  of  this  court  and  not  yet  ofBcially  re- 
ported, is  a  case  exactly  in  point,  where  it  is 
held  (syllabus,  pt  6) :  "A  void  deed,  execut- 
ed by  one  tenant  in  common  to  another, 
though  inoperative  to  pass  title,  and  whether 
regarded  as  constituting  color  of  title  or  not, 
is  sufllcient  to  prove  a  disseisin  of  the  party 
who  executed  it ;  it  being  a  written  memorial 
of  a  hostile  claim  asserted  by  the  grantee 
and  notice  thereof  on  the  part  of  the  grantor.'* 
In  1  Cyc.  1087,  it  is  said :  "Great  conflict  of 
authority  as  to  whether  a  deed  which  is  void 
on  its  face  will  give  color  of  title.  The  deci- 
sions on  this  question  seem  to  be  fairly  well 
balanced.'*  It  is  there  further  said,  however : 
"A  deed  which  purports  to  convey  title  will 
give  color  of  title,  although  it  be  not  acknowl- 
edged, or  though  it  be  defectively  acknowl- 
edged"— citing  Reddick  v.  Lonh,  27  South. 
402 ;  Mclnemy  v.  Irvin,  90  Ala.  275,  7  South, 
841;  Watson  v.  Mancill,  76  Ala.  600;  Cramer 
V.  Clow,  81  Iowa,.  255,  47  N.  W.  59,  9  L.  R.  A. 
772;  Campbell  v.  Laclede  Gas  Co.,  84  Mo. 
352;  Dalton  v.  St  Louis  Bank,  54  Mo.  105; 
Unlcm  Sav.  Bank  v.  Taber,  13  R.  I.  683.  In 
Pearse  v.  Owens,  3  N.  C.  234,  it  is  held  that 
a  deed  executed  by  a  married  woman  without 
privy  examination  having  been  taken  fur- 
nishes color  of  title.  But  why  cite  authori- 
ties from  other  states,  when  it  has  been  so 
clearly  and  definitely  decided  by  our  own 
court?  The  circuit  court  erred  in  holding  that 
said  shares  of  Bradley  and  Nichols  did  not 
vest  in  Caroline  Ritz  by  virtue  of  said  deeds 
and  the  adverse  possession  thereunder. 

As  to  the  deed  from  Caroline  Ritz  to  Annie 
M.  Ritz,  which  is  attacked  by  all  the  appel- 
lees on  the  ground  that  it  was  obtained  by 
fraud,  duress,  and  undue  influence,  it  is  in- 
sisted by  appellees  that  the  commissioner  up- 
on the  evidence  in  the  case  having  reported 
that  the  said  deed  should  be  held  null  and 
void,  and  that  upon  an  exception  to  the  flnd- 
Ing  of  the  commissioner's  report  the  circuit 
court  examined  all  the  evidence  touching 
that  question  and  sustained  the  commission- 
er's report  and  held  the  deed  null  and  void, 
such  finding  of  the  commissioner  and  the 
court  is  conclusive  upon  this  court,  unless  it 
appears  to  be  against  the  plain  preponder- 
ance of  the  evidence — citing  Weaver  v.  Akin, 
48  W.  Va.  456.  37  S.  B.  600 ;  Wolfe  v.  Bank,  54 
W.  Va.  689,  47  S.  B.  243.  What  are  the  facts 
touching  this  matter  of  the  execution  of  the 
deed  of  February  29,  1896?  Caroline  Ritz 
and  her  daughter  Annie  were  occupying  this 
property,  and  the  old  lady  concluded  that  she 
would  convey  it  to  Annie.  She  went  to  the 
law  office  of  Atkinson  &  Flick  and  requested 
Atkinson  to  prepare  a  deed  for  the  property 
transferring  the  same  to  Annie.  Atkinson 
was  asked  as  a  witness  whether  or  not  she 
comprehended  the  nature  of  the  business  they 
might  be  transacting,  and  answered:  "Un- 
doubtedly she  did."  He  states  that  she  want- 
ed to  give  the  property  to  Annie  without  res- 
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ervation ;  that  he  advised  with  her  in  regard 
to  the  matter  fully  and  says  he  remembers  of 
ezplainiug  to  her  distinctly  that  she  had  oth- 
er children  who  would  naturally  claim  an 
Interest  In  the  property  and  they  might  feel 
aggrieved  In  case  she  gave  It  all  to  Annie, 
and  that  she  should  think  carefully  before 
she  decided  to  make  the  deed ;  that  he  advis- 
ed her  how  the  property  would  descend  under 
the  law  to  her  heirs,  and  that  Annie  would 
only  receive  her  individual  Interest,  but  she 
Insisted  that  she  wanted  to  give  It  to  Annie. 
He  further  says  he  Induced  her  to  reserve  her 
life  estate  in  the  property  that  she  might  con- 
trol it  while  she  lived;  and  when  asked 
whether  In  his  opinion  the  deed  was  executed 
with  perfect  free  will  and  full  command  of 
her  mental  faculties  In  every  way,  and  realiz- 
ing the  relation  she  bore  to  the  others  of  her 
children  and  relatives,  answered:  "There 
was  no  question  in  my  mind  at  that  time  but 
that  the  old  lady  deeded  that  particular  prop- 
erty to  Annie  because  she 'specially  desired 
to  do  so,  and  as  to  her  mental  capacity  at 
the  time  I  have  no  doubt  whatever  she  was 
in  her  right  mind  and  talked  to  me  freely 
and  Intelligently  on  the  subject"  When  ask- 
ed whether  or  not  she  was  at  the  time  of 
executing  the 'deed  under  the  dominion  of 
any  one  he  answered:  *'I  do  not  think  she 
was."  He  was  further  asked  whether  or 
not  she  was  placed  in  bodily  fear  of  any  one 
at  the  time,  and  answered  he  could  not  be- 
lieve that  she  waa  There  is  no  allegation 
in  the  pleadings  of  her  want  of  capacity  or 
incompetency  to  execute  the  deed,  nor  is  there 
any  evidence  tending  to  show  want  of  mental 
capacity,  and  crtainly  nothing  in  the  evidence 
to  prove  such.  There  is  jio  evidence  even 
tending  to  show  that  there  was  any  undue  in- 
fluence brought  to  bear  upon  the  grantor  at 
the  time  of  executing  the  deed;  but,  on  the 
other  hand,  it  is  clearly  shown  that  she  did 
it  of  her  own  choice,  and  even  showed  a  pur- 
pose to  convey  it  without  any  reservation, 
and  would  Iiave  done  so  if  her  attorney  had 
not  insisted  on  her  reserving  control.  Wit- 
ness J.  B.  Wilson  testifies  that  during  the 
period  covered  by  his  testimony  Mrs.  Bltz 
appeared  to  be  in  reasonably  good  health  and 
able  to  go  about  the  house  and  to  his  office' 
and  seemed  to  have  all  her  faculties  and  talk- 
ed business  with  him  very  Intelligently  and 
knew  what  she  was  about  when  she  was 
talking  to  him. 

It  is  sought  to  make  the  case  of  the  appel- 
lees by  proving  the  declarations  of  Mrs.  Ritz, 
especially  after  the  making  of  the  deed,  that 
she  threatened  to  take  steps  to  have  the  deed 
set  aside  because  her  daughter,  the  grantee, 
abused  her  and  did  not  treat  her  right,  and 
to  make  it  appear  that  she  was  Induced  to 
make  the  deed  through  fear  that  Annie  would 
do  her  violence.  It  is  shown  that  Annie  had 
a  very  violent  temper,  which  seemed  to  be 
quite  uncontrollable,  and  would  sometimes 
drive  her  mother  from  home,  and  even  some- 


times assaulted  her,  and  they  quarreled  a 
great  deal,  the  quarreling  being  priucipally 
on  the  part  of  Annie.    John  Welty,  who  con- 
ducted a  barber  shop  in  the  Ritz  Bulldins 
from  December,  1881,  to  April,  1894,  was  ask- 
ed whether  during  that  period  while  he  was 
in  the  property  he  heard  any  difficulty  or 
quarreling  between  Annie  and  her  mother, 
and  answered:     ''Oh,  sometimes  they  would 
fuss  around  a  little  and  row  a  little  bit." 
When  asked  what  sort  of  a  row,  he  answered : 
"Oh,  scolded  one  another.     Annie  she   did 
most  of  the  talking."     When  asked  to  give 
any  of  the  words,  he  said:     "Annie  would 
swear  around  there  sometimes  and  called  the 
old  woman  a  damned  old  fool,  or  something 
like  that"    And  he  said :    "The  old  lady  was 
a  pretty  good  Jawer  herself  when  she  took 
a  notion.    The  old  lady  would  complain  about 
Annie  and  tell  how  she  had  done,  and  then 
Annie  would  complain  about  how  the  old 
lady  done."    The  authorities  seem  to  be  uni- 
form that  to  avoid  a  deed  as  having  been 
procured  by  undue  influence  such  undue  in- 
fluence must  be  directly  connected  with  the 
execution  of  the  deed,  and  the  declarations  of 
the  grantor,  made  either  t)efore  or  after  the 
execution  of  the  deed,  are  not  admissible  for 
the  purpose  of  impeaching  the  same.    Guild 
V.  Hull,  127  111.  523,  20  N.  B.  665 ;  Woodruff 
V.  Ck>ok,  25  Barb.  506;  Julian  v.  Beynolds,  8 
Ala.  680.    In  Brock  v.  Brock,  92  Va.  173.  23 
S.  E.  224,  It  is  held :    "Declarations  of  an  as- 
signor made  after  assignment  are  not  admis- 
sible in  evidence  against  the  assignee."     In 
Dinges  v.  Branson,  14  W.  Va.  100  (syllabus, 
pt  2),  it  is  held :    **rhe  declarations  of  a  tes- 
tator or  grantor,  made  either  before  or  after 
the  execution  of  the  instrument,  are  admis- 
sible evidence,  where  the  issue  involves  the 
mental  capacity  of  the  testator  or  grantor  at 
the  time  the  instrument  was  executed,  or  un- 
due Influence  exerted  over  him  at  that  time.*' 
It  will  be  observed  that  it  Is  only  admissible 
when  the  question  of  mental  capacity  is  in- 
volved or  undue  influence  asserted  at  the 
time  of  the  execution  of  the  deed.     In  the 
Dinges-Branson  Case  Just  cited,  at  page  105 
of  14  W.  Va.,  after  citing  several  cases,  the 
court  says :    "In  many  other  cases  objections 
have  been  made  to  the  introduction  of  such 
evidence,  and  the  question  as  to  its  admis- 
sibility expressly  adjudicated.    In  Comstock 
V.  Hadlymd  Bccl.  Society,  8  Conn.  254,  20  Am. 
Dec.  100,  it  was  held  that,  when  declarations 
of  the  testatrix  tending  to  shcfW  importunity 
and  undue  Influence  made  about  the  time  of 
executing  the  will  were  given  in  evidence, 
such  declarations  were   admissible  only   to 
show  the  testatrix's  state  of  mind,  and  not 
to  prove  the  facts  stated.     Klnne  v.  Kinne 
et  al.,  9  Conn.  102,  21  Am.  Dec.  732.'»    To  set 
aside  a  deed  for  undue  influence  it  must  be 
shown  that  the  grantor  at  the  time  of  its 
execution  stood  in  vlnculis,  or  that  the  undue 
influence  was  such  as  to  destroy  free  agency 
and  substitute  the  will  of  another  for  that  of 
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the  person  nominally  acting.  Deleplain  ▼. 
Gnibb.  44  W.  Va.  612,  30  S.  B.  201,  67  Am.  St 
Rep..  788;  Erwin  v.  Hedrlck,  52  W.  Va.  537, 
44  S.  E.  165;  Famaworth  ▼.  Noffslnger,  46 
W.  Va.  410.  33  S.  E.  246;  16  Cent.  Dig.  cols. 
250-277.   SS  190-199;   13  Cyc.   586. 

Although  the  grantor,  Caroline  Rltz,  lived 
seven  years  after  the  execution  of  the  deed, 
she  took  no  proceedings  to  have  It  set  aside. 
The  circumstances  of  the  case  all  tend  to 
show  a  fixed  purpose  in  her  mind  to  let  her 
daughter  Annie  have  the  property.  The  rec- 
ord shows  that  she  realized  that  Annie's  mind 
was  not  sound,  and  that  she  would  need  to  be 
cared  for  In  her  afflicted  condition.  Her  oth- 
er children  were  all  married  and  doing  for 
themselves,  and  she  evidently  felt  it  her  duty 
to  make  provision  for  her  care  and  support 
Although  her  daughter  treated  her  very 
harshly,  she  retained  her  motherly  instincts, 
and,  while  she  was  annoyed  almost  beyond 
endurance  at  times  by  the  conduct  of  her 
daughter,  she  was  enabled  to  make  due  al- 
lowance for  Annie's  conduct.  And  when  An- 
nie was  arrested  as  a  lunatic  her  mother 
gave  bond  to  keep  her  at  home  rather  than 
see  her  sent  to  an  asylum  or  sanitarium. 

For  the  reasons  herein  stated  the  decree  of 
the  9th  of  November,  1906,  complained  of,  is 
reversed,  set  aside,  and  held  for  naught,  and 
the  cause  remanded  to  the  circuit  court  of 
Ohio  county,  with  directions  to  divide  the 
net  proceeds  of  the  sale  of  the  property  sold 
in  this  cause  to  Ella  D.  Robinson  to  John  W. 
Adams,  committee  of  Annie  M.  Ritz,  six- 
eighths  thereof,  being  the  five-eighths  convey- 
ed to  her  by  Caroline  Ritz  by  deed  of  Feb- 
ruary 29,  1896,  and  the  one-eighth  inherited 
by  said  Annie  from  her  father,  John  Ritz,  to 
the  plaintllTs,  one-eighth,  and  to  Ella  D.  Rob- 
inson, one-eighth,  and  in  the  distribution 
thereof  due  regard  must  be  had  to  the  par- 
tial distribution  of  a  part  of  the  funds  hereto- 
fore distributed  under  former  orders  and  de- 
crees entered  in  this  cause,  and  that  the  ap- 
pellees other  than  the  defendants  Ella  D. 
Robinson  and  W,  P.  Robinson  pay  to  the  ap- 
pellant the  costs  of  this  appeaL 


(64  W.  Va.  106) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

March  17,  190a) 

Writ  ow  Ebbor  —  Axtirmanok  —  Defectivk 
Record. 

A  case  in  which  the  judgment  Is  affirmed 
for  want  of  identification  in  the  record  of  neces- 
sary bills  of  exceptions. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Mason  County. 

Action  by  Willie  A.  Lambert  against  the 
city  of  Oallipolis.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Rankin  Wiley,  for  plaintiff  in  error.  John 
B.  BcQler,  for  defendant  in  error. 


McWHORTER,  J.  This  was  an  action  of 
ejectment,  brought  in  the  circuit  court  of  Ma- 
son county  at  April  rules,  1901,  by  Willie  A. 
Lambert  against  the  city  of  Gallipolis,  Ohio, 
to  recover  possession  of  a  certain  tract  of 
land  known  as  "Gallipolis  Island,"  in  said 
county.  On  the  16th  day  of  May,  1902,  the 
defendant,  by  counsel,  appeared  specially  for 
the  purpose  of  moving  to  quash  the  service 
and  return  of  the  declaration  and  notice 
therein,  which  motion  was  overruled,  and  the 
defendant  excepted;  and  on  the  same  day, 
on  hiotion  of  the  defendant,  the  judgment 
entered  at,  rules  was  set  aside,  and  the  de- 
fendant demurred  to  plaintiff's  declaration 
and  notice,  which  motion  was  also  overruled 
and  the  defendant  excepted.  The  defendant 
pleaded  not  guilty,  and  issue  was  joined,  and 
on  motion  of  the  defendant  the  county  sur- 
veyor was  ordered  to  go  upon  said  land  and 
do  such  surveying  as  either  party  might  re- 
quire and  to  make  his  report  to  the  court 
On  the  17th  day  of  June,  1905,  the  case  was 
tried  before  a  jury,  and  a  verdict  was  rcr 
turned  for  the  plaintiff.  The  defendant,  by 
counsel,  moved  the  court  to  set  aside  the^ 
verdict  and  grant  a  new  trial,  which  motion 
was  overruled,  and  the  defendant  excepted. 
The  court  then  rendered  judgment  that  the 
plaintiff  recover  of  the  defendant  the  posse»< 
sion  of  the  land  in  fee  simple,  as  ascertained 
by  the  jury,  and  for  costs.  During  the  prog- 
ress of  the  trial  the  defendant  took  several 
exceptions  to  the  rulings  of  the  court,  and 
obtained  from  this  court  a  writ  of  error  and 
supersedeas,  assigning  several  errors. 

The  overruling  of  the  demurrer  to  the  dec- 
laration is  assigned  as  error.  No  defect  in 
the  declaration  is  pointed  out,  and  it  seems 
to  be  in  good  form,  and  the  demurrer  was 
properly  overruled. 

The  record  shows  that  five  several  bills  of 
exceptions  to  the  rulings  and  opinions  of  the 
court  were  taken  by  the  defendant  during  the 
course  of  the  trial,  and  that  leave  was  given 
defendant  to  prepare  formal  bills  of  excep- 
tions within  30  days  from  the  adjournment 
of  the  court  There  are  copied  into  the  rec- 
ord what  purports  to  be  five  bills  of  excep- 
tions, stating  in  each  of  said  bills  that  the  de- 
.  fendant  excepted  to  the  ruling  of  the  court, 
and  each  bill  of  exceptions  closes  as  follows: 
"And  in  order  that  the  benefit  of  its  exception 
may  be  saved  to  it,. prays  that  this  its  bill 
of  exception  may  be  signed,  sealed,  and  sav- 
ed to  It,  and  made  a  part  of  the  record  In 
this  cases  and  the  same  is  accordingly  done 
this  12th  day  of  July,  1906,  within  30  days 
from  the  adjournment  of  the  June  term,  1905, 
In  the  circuit  court  of  Mason  county.  West 
Virginia" — ^and  signed  by  the  judge,  of  the 
said  circuit  court;  but  there  was  made  no 
entry  on  the  records  of  the  court  filing  and 
identifying  said  bills,  or  any  of  them.  In 
Pegram  v.  Stortz,  31  W.  Va.  220,  6  S.  E.  485, 
It  Is  held:  "Where  the  clerk,  who  certifies 
a  record  to  which  a  writ  of  error  and  super- 


1100 


60  SOUTHSIASTBRN  RBPOBTBR. 


(W.  v«. 


fiedeaa  hare  been  awarded,  copies  Into  It  as 
a  part  of  the  record  a  bill  of  exceptions  mark- 
ed *No.  2,'  which  Is  apparently  signed  and 
sealed  by  the  circuit  court  Judge  presiding  at 
the  trial,  but  no  reference  whatever  Is  made 
to  this  bill  of  exceptions  by  any  entry  on  the 
record  book,  though  there  was  on  thfe  record 
book  an  entry  that  on  the  trial  of  the  case 
one  of  the  parties  took  a  bill  of  exceptions 
marked  *B111  of  Exceptions  No.  1/  which 
was  signed,  sealed,  and  saved  to  him,  and 
made  a  part  of  the  record,  the  appellate 
court  will  not  regard  this  bill  of  exceptions, 
marked  'No.  2/  so  inserted  In  the  copy  of  the 
record  by  the  clerk,  as  constituting  any 
part  of  the  record  of  the  case."  And  In  Win- 
ters V.  Null.  31  W.  Va.  450,  7  S.  B.  443,  it  Is 
held:  *'A  paper  purporting  to  be  a  bill  of 
exceptions,  and  copied  into  the  record  as 
such,  will  not  be  regarded  or  treated  by  the 
appellate  court  as  a  part  of  the  record,  un- 
less the  record  shows  that  it  was,  by  some 
order  or  memorandum  entered  on  the  order 
book  of  the  trial  court,  made  a  part  of  the 
record."  8  Cyc.  97.  See,  also,  Oil  Producers' 
Manufacturing  &  Supply  (Company  v.  Irwin 
(decided  at  this  term)  60  S.  E.  900. 

The  errors  relied  upon  to  reverse  the  judg- 
ment are.  based  upon  the  rulings  set  out  In 
said  Dills  of  exceptions,  which  are  not  made 
a  part  of  the  record ;  and  the  judgment  will 
have  to  be  afBrmed. 


(64  w.  Va.  TO) 

GUINN  T.  WARBUTTON. 

(Supreme  Court  of  Appeals  of  West  Ylrginla. 
March  17,  1908.) 

^  1.  Specific   Performance  —  Contract  —  De- 
fective Description, 

Specific  performance  will  be  denied,  when 
the  alleged  contract,  aided  by  extrinsic  evidence 
of  surrounding  circumstances,  is  indefinite  and 
uncertain  in  description  of  the  land,  and  refers 
to  nothing  by  which  It  may  be  identified  with 
reasonable  certainty. 

SSd.  Note.— For  cases  In  point,  see  Cent  Dig. 
44,  Specific  Performance,  §§  69-82.] 
2.  Judombnt— Error— Settino  Asiue. 

For  error  apparent  on  the  record  a  court 
may,  during  the  term  at  which  a  decree  is  en- 
tered, set  aside  or  modify  the  same  upon  mo- 
tion, or  at  its  own  Instance,  without  notice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  581-685.] 

(Syllabus  by  the  Court.) 

Appeal  .  from  Circuit  Court,  Kanawha 
County. 

Bill  by  H.  F.  Gulnn  against  T.  B.  War- 
button.  Decree  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

Ferguson  &  Ellison,  for  appellant.  Ivory 
a  Jordan,  for  appellee. 

ROBINSON,  J.  The  decree  denies  specific 
performance  of  an  alleged  written  contract 
tor  the  sale  of  land.  The  ground  ot  such  de- 
nial, stated  therein,  is  laches  on  the  part  of 


plaintiff  and  his  failure  to  perform  his  part 
of  the  contract.  However  all  this  may  be. 
from  the  somewhat  conflicting  evidence,  we 
need  not  consider,  as  a  matter  more  fatal  to 
the  cause  of  plaintiff  precludes  the  necessity 
of  so  doing. 

In  the  writing  by  which  it  is  alleged  plain- 
tiff is  entitled  to  a  deed  for  the  land  tbe  only 
description  is:  "A  certain  parcel  of  land  con- 
taining 14  acres,  more  or  less,  and  bordering 
on  Warbutton  Branch  and  on  Big  Sandy,  and 
situated  in  the  district  of  Big  Sandy  and 
county  of  Kanawha.'*  This  description  is  not 
certain  in  identification  of  the  land;  nor  Is 
it  sufficiently  aided  by  extrinsic  evidence  of 
surrounding  circumstances.  In  Crawford  et 
ah  V.  Workman  (decided  this  term)  61  S.  B. 
319,  we  held:  "In  a  suit  for  the  specific  ex- 
ecution of  a  contract  for  the  purchase  of 
land*  where  neither  the  contract  itself*  nor 
the  extrinsic  proof  of  surrounding  circum- 
stance^ identifies  or  defines  the  tract  or 
boundaries  of  the  land,  or  refers  to  anything 
by  which  it  may  be  identified  with  reasonable 
certainty,  the  court  will  not  decree  a  epecific 
performance,  but  will  dismiss  the  bill."  The 
contract  and  the  evidence  under  considera- 
tion falls  clearly  within  this  rule.  So  com- 
pletely is  this  case  controlled  by  that  de- 
cision that  it  is  useless  to  do  other  than  refer 
to  the  clear  and  lucid  opinion  of  Jndge 
Brannon  therein.  His  exposition  of  reason 
and  the  law  there  needs  no  addition  by  words 
here. 

There  was  decree  by  default  in  favor  of 
plaintiff  at  a  special  term  of  the  court,  April 
30,  1904.  This  was  set  aside  June  4,  lOOl; 
whereupon  defendant  was  permitted  to  demur 
and  answer.  Evidence  was  taken,  and  the 
cause  finally  heard  upon  the  bill,  answer, 
replication,  and  depositions.  There  was  de- 
cree for  defendant,  dismissing  the  bill,  but 
placing  the  parUes  in  statu  quo  by  decreeing 
to  plaintiff  the  amount  he  had  paid  on  the 
contract  There  seems  to  have  been  no  con- 
sideration of  the  demurrer.  Defendant  as- 
signs no  cross-error. 

Plaintiff  insists  that  It  was  wrong  to  set 
aside  the  default  decree  in  his  favor,  without 
notice  to  him.  We  are  not  afilrmatlvely  told 
by  the  record  that  this  action  was  at  the 
same  special  term  at  which  that  decree  was 
entered ;  but,  as  the  matter  is  presented,  we 
must  so  presume.  We  have  Judicial  notice 
of  the  dates  of  regular  terms  of  circuit  courts, 
and  in  1904  the  circuit  court  of  Kanawha 
county  was  holden  on  the  first  Monday  In 
March  and  the  first  Monday  in  June.  The 
fact  that  there  was  a  special  term  in  session 
on  April  30th  shows  that  the  regular  March 
term  had  adjourned.  The  first  Monday  in 
Jtme  of  tlmt  year  was  the  0th  day  of  that 
month.  So  June  4th,  the  day  the  default 
decree  was  set  aside,  could  not  have  been  at 
either  of  said  regular  terms.  Since  nothing 
to  the  contrary  appears  in  the  record,  we 
must  take  It  that  this  was  another  day  of 
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the  cooitiniiance  of  the  special  term  which  Is 
recited  to  have  been  In  session  on  April  dOth. 
A  conrt  is  not  presumed  to  do  a  vain  thing, 
as  the  setting  aside  of  this  decree,  without 
notice  and  motion,  und^r  chapter  134  of  the 
Code  of  1899  [Code  1906,  §§  4032-4037],  at  a 
term  subsequent  to  the  one  at  which  It  was 
entered,  would  have  been.  During  the  term, 
for  error  apparent  on  the  record,  the  court 
may  set  aside  and  modify  any  Jud^ent  or 
decree  of  that  term,  upon  motion,  or  at  Its 
own  Instance,  and  without  notice.  Note  the 
following  expressions  from  our  cases:  "Gai- 
erally  the  judgment  of  a  court  is  under  and 
subject  to  its  control  during  the  term  at 
which  it  is  rendered,  and  It  may  set  the 
judgment  aside  at  any  time  before  the  end 
of  the  term  without  notice."  Green  v.  Rail- 
road Co.,  11  W.  Va.  685.  "During  the  term, 
the  record  remains  In  the  breast  of  the  judges 
of  the  court,  and  In  their  remembrance,  and 
therefore  the  roll  Is  alterable  during  that 
term  as  they  shall  direct  For  errors  so  pal- 
pable and  serious,  I  think  the  court  should  ex 
mero  motu  correct  the  record,  that  It  should 
vOTlly  state  the  truth."  Smith  v.  Knight,  14 
W.  Va.  759.  "Where  it  appears,  after  a  de- 
cree has  been  entered  and  before  the  end  of 
the  term,  that  by  accident,  oversight,  mistake, 
or  misapprehension  the  decree  is  erroneous, 
the  court  has  the  power  to  correct  or  alter  It ; 
but  this  power  Is  to  be  exercised  with  a  sound 
discretion,  and  Is  by  no  means  arbitrary." 
Bank  v.  Jarvls,  26  W.  Va.  787.  In  Clenden- 
nlng  Y.  Conrad,  91  Va.  410,  21  S.  B.  818,  it  is 
held:  "During  the  term  all  the  proceedings 
are  In  the  breast  of  the  court,  and  under  Its 
control,  and  liable  to  be  stricken  out,  altered, 
or  amended  during  the  term,  and  that  with- 
out notice  to  the  parties.  Parties  to  the  suit 
are  conclusively  presumed  to  have  known 
any  modification  made  at  a  subsequent  day  of 
the  term  of  a  decree  entered  at  a  former 
day."  And  in  Baker  v.  Swineford,  97  Va. 
117,  33  S.  E.  548,  It  is  appllcably  said:  "All 
courts  of  whatever  degree  are  liable  to  err. 
and  It  Is  expedient  and  wise  to  afford  the 
amplest  opportunity  to  correct  any  error  or 
Injustice  Into  which  they  have  fallen.  There- 
fore the  law  In  its  wisdom  has  reserved  to 
the  courts  full  power  over  their  records 'un- 
til the  term  Is  ended." 

But  mark  the  distinction  between  this  and 
setting  aside  a  decree  at  the  term  at  which 
entered  to  let  In  an  answer — a  defense  by 
issue  of  facts.  In  the  latter  case  It  can  only 
be  done  when  supported  by  affidavit  showing 
good  cause,  as  we  held  In  Wilson  v.  Kennedy, 
59  S.  B.  736.  It  is  different  where  there  is 
error  apparent  on  the  record.  A  different 
reason  applies  and  controls,  since  the  ques- 
tion does  not  turn  upon  the  tardiness  of  the 
defendant,  nor  upon  facts  of  defense  which  he 
Interposes,  but  upon  the  regularity  and  va- 
lidity of  the  proceedings.  In  the  case  before 
UB  there  was  error  apparent  on  the  record, 
an  insufficient  bill.  That  alone  justifies  the 
•ction  of  the  court  in  setting  aside  the  de- 


cree. Defendant  was  permitted  to  answer 
and  make  defense.  Bven  had  the  bill  been 
sufficient,  and  no  error  apparent  on  the  rec- 
ord, this  was  wrong,  as  no  good  cause  was 
shown.  This  erroneous  step,  however,  hap- 
pens to  be  cured  by  the  correct  ending  finally 
reached,  in  the  cause.  Since,  as  we  have  seen, 
the  default  decree  was  clearly  erroneous,  be- 
cause founded  upon  a  wholly  insufficient  bill, 
and  any  decree  of  specific  performance  of  the 
contract  relied  upon  would  be  unwarranted, 
there  was  no  impropriety,  as  alleged,  in  set- 
ting aside  the  decree  of  April  30th^  during  the 
term  at  which  it  was  entered.  Error  as 
aforesaid  being  apparent  on  the  record,  this 
action  was  proper,  no  matter  if  false  reasons 
were  assigned  for  It  Upon  the  face  of  the 
bill  it  Is  clear  that  plaintiff  was  entitled  at 
no  time  to  the  relief  sought  thereby.  Therefore 
the  action  of  the  court  In  setting  aside  the 
£rst  decree,  and  arriving  in  the  end  at  sub- 
stantial justice  In  the  premises  by  a  dismissal 
of  the  bill,  must  be  upheld,  even  though  the 
course  pursued  in  reaching  such  conclusion 
was  unnecessarily  extended  and  based  on  im- 
proper assignment  of  reasons. 

Consistent  with  the  foregoing  observations, 
we  affirm  the  decree  denying  specific  per- 
formance. 


(€4  W.  Va.  117) 
POLING  et  al.  v.  TETBB  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
March  17,  1908.) 

Corporations— Reobganization— OoNTBACT— 
Construction— Right  to  Stock. 

Members  of  an  insolvent  corporation  hold- 
ing three-fifths  of  the  stoclc  thereof,  having 
agreed  with  former  holders  of  the  residue  of  the 
BtoclE,  in  consideration  of  their  assignment  of 
the  same  to  strangers,  to  divide  equally  with 
them  any  profit  in  money  or  stoclc  derived  by 
the  former  from  the  sale  of  the  property  of 
the  corporation  or  a  consolidation  tnereof  with 
any  other  corporation,  become  heavy  stockhold- 
ers in  a  new  corporation,  which  purchases  from 
the  old  one  all  its  property  and  assets,  for  and 
in  consideration  of  the  assumption  and  pay- 
ment of  its  indebtedness,  under  a  resolution 
unanimously  adopted  by  the  stockholders  of  the 
latter  long  before  the  date  of  the  agreement 
to  divide  profits,  after  repeated  efforts  had  been 
made  to  sell  the  plant  at  a  profit,  and  when  its 
debts  threatened  destruction  of  the  company 
and  bankruptcy  of  the  stockholders  as  indorsers, 
sureties,  and  guarantors  of  its  debts;  and  suit 
is  brought  to  compel  a  division  of  the  stoclc 
so  taken  in  the  new  corporation  as  profits  de- 
rived from  the  stock  of  the  old  one.  Held,  that 
the  stock  in  question  was  procured  partly,  if 
not  wholly,  upon  new  and  independent  considera- 
tions, and  is  not  profit,  divisible  under  the 
agreement. 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Conrt,  Barbour 
County. 

Bill  by  David  H.  Poling  and  others  against 
Charles  F.  Teter  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

J.  Hop  .Woods,  for  appellants.  Fred  O. 
Blue,  for  appellees. 
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POFFBNBABOBB,  P.  The  only  important 
inquiry  raised  on  ttie  appeal  of  David  H.  Pol- 
ing and  Columbus  Kelly  from  a  decree  pro- 
nounced in  the  chancery  suit  brought  by  them 
against  Charles  F.  Teter,  James  E.  Hall,  Al- 
ston G.  Dayton,  J.  G.  Menoher,  John  Kerr, 
the  Hall  Coal  Company,  the  Philippi  Coal 
Mining  Company,  F.  O.  Blue,  trustee,  and  A. 
Thompson  is  whether  the  defendants  Charles 
F.  Teter,  James  £.  Hall,  and  Alston  G.  Day- 
ton, as  holders  of  three-fifths  of  the  capital 
stock  of  the  Hall  Company,  realized  any  prof- 
it from  the  sale  of  the  property  and  assets  of 
the  Hall  Coal  Company  to  the  Philippi  Coal 
Mining  Company.  If  they  did,  they  were  ad- 
mittedly bound  to  make  an  equal  division 
thereof  with  the  plaintiffs  Poling  and  Kelly, 
by  virtue  of  the  following  agreement:  "No- 
vember 2,  18d7.  We  hereby  agree  with  C. 
Kelly  and  D.  H.  Poling  that  in  considera- 
tion oC  their  assignment,  their  stock.  In  the 
Hall  Cbal  Company,  to  J.  C.  Menoher  and 
John  Kerr,  that  when  said  company's  prop- 
erty is  sold,  or  the  consolidation  of  said  Hall 
Coal  Company  with  the  English  Syndicate,  or 
any  other  transfer  of  said  property  which  is 
now  contemplated  or  may  hereafter  be  made, 
is  consummated,  then  the  said  Poling  and 
Kelly  are  to  share  their  equal  proportionate 
part  of  all  profits  in  stock  and  money  or  ei- 
ther upon  such  consideration  or  transfer  of 
said  property  as  may  be  mutually  agreed  up- 
on between  them  and  u&  C.  F.  Teter.  Jas. 
E.  HalL  Alston  G.  Dayton/'  Though  this 
^agreement  is  predicated  on  an  assignment 
by  Kelly  and  Poling  to  Menoher  and  Kerr  of 
stock  in  the  Hall  Coal  Company  contempo- 
raneously or  previously  made,  and  the  plain- 
tiffs themselves  in  their  testimony  admit  such 
assignment  by  a  separate  paper  and  the  ces- 
sation of  their  relation  to  the  company  as 
stockholders,  and  that  they  were  looking  there- 
after for  nothing  more  than  a  share  of  the 
profits,  if  any,  that  should  be  derived  or 
acquired  by  Teter,  Hall,  and  Dayton  from 
the  remaining  three-fifths  of  the  stock,  an 
effort  was  made  in  the  course  of  the  examina- 
tion of  the  witnesses  and  otherwise  to  treat 
the  plaintiffs  as  the  equitable  owners  of  the 
stock  they  had  assigned  to  Menoher  and  Kerr. 
For  any  such  claim  there  is  no  basis  in  the 
evidence,  and  the  inquiry  will  be  limited  to 
the  question  of  profit  accruing  to  Teter,  Hall, 
and  Dayton  from  the  stock  of  the  Hall  Coal 
Company.  The  agreement  above  quoted  may 
have  made  them  equitable  owners  of  two- 
fifths  of  the  shares  held  by  Teter,  Hall,  and 
Dayton;  but  that  question  need  not  be  de- 
cided, since,  by  the  terms  of  the  agreement, 
they  are  entitled  to  no  relief,  if  no  profit  was 
realized  on  those  shares. 

About  the  year  1895  Columbus  Kelly,  one 
of  the  plaintiffs,  began  to  interest  himself 
in  the  organization  of  a  coal  mining  enter- 
prise near  the  town  of  Philippi  in  Barbour 
county.  From  time  to  time  other  persons  be- 
came associated  with  him,  and,  for  the  pros- 
ecution of  the  work,  the  Hall  Coal  Company 


was  incorporated  on  the  22d  day  of  januaiy, 
1896,  by  J.  E.  HaU,  Charles  F.  Teter,  Colum- 
bus Kelly,  D.  H.  Poling,  and  G,  W.  Hoover, 
with  an  authorized  capital  stock  of  $50,000, 
of  which  $500  had  been  subscribed  and  $50 
paid  thereon,  each  of  the  subscribers  having 
taken  one  share  of  the  par  value  of  $100  and 
made  the  statutory  payment  of  10  per  cent. 
No  additional  stock  was  ever  issued.  Hoover 
subsequehtly  sold  or  surrendered  his  share  to 
the  company,  and  it  was  afterwards  sold  to 
A.  G.  Dayton.  In  the  name  of  this  corpo- 
ration about  355  acres  of  the  coal  in  certain 
land  situate  a  mile  or  .two  from  Philippi  on 
the  Grafton  &  Belington  division  of  the  Bal- 
timore &  Ohio  Bailroad  was  purchased,  but 
not  all  paid  for.  For  some  of  it' deeds  were 
taken  in  which  vendors'  liens  were  reserved 
and  the  balance  was  held  under  executory 
contracts  of  purchase.  The  land  on  whldi 
the  mine  was  opened — part  of  the  Kelly  es- 
tate, in  which  Columbus  Kelly,  one  of  the 
stockholders,  was  interested  as  an  heir — ^was 
held  under  a  contract  of  purchase,  and  only 
a  small  part  of  the  purchase  money  had  been 
paid.  Options  or  deeds  in  escrow  for  some 
4,000  or  5,000  acres  of  additional  coal  in 
place  were  taken.  In  1897,  though  the  mine 
had  been  opened  and  worked  and  machinery 
installed,  the  affairs  of  the  company  were  in 
a  deplorable  condition.  Very  little  of  its 
coal  had  been  paid  for,  and  it  was  heavily 
indebted  for  labor,  machinery,  and  imple- 
ments. A  great  many  of  the  options,  prac- 
tically all  of  them,  had  expired,  and  many  of 
the  deeds  that  had  been  delivered  in  escrow 
had  been  withdrawn.  Dayton,  Hall,  and 
Teter  had  made  themselves  personally  lia- 
ble on  its  paper  for  large  sums  of  money. 
Kelly  and  Poling,  men  of  less  financial  abil- 
ity, were  -burdened  in  the  same  way,  but  for 
a  much  smaller  amount  Under  these  em- 
barrassing conditions  many  schemes  were  de- 
vised to  relieve  the  situation.  Bepeated  and 
persistent  efforts  were  made  in  the  year  1897, 
and  probably  prior  to  that  date,  to  sell  the 
property  and  pay  off  the  debts,  and,  if  pos- 
sible, realize  profits  from  it  Mr.  Teter  had 
made  a  trip  to  Liverpool,  England,  and  se- 
cured a  contract  for  the  sale  of  this  and  oth- 
er properties  in  that  community,  but  it  fail- 
ed. Efforts  were  made  to  enlist  Pennsyl- 
vania capitalists  at  Pittsburg,  Philadelphia, 
and  elsewhere,  but  all  these  were  abortive. 
In  May,  1897,  the  Philippi  Coal  Mining  Com- 
pany was  incorporated  with  an  authorized 
capital  stock  of  $500,000,  of  which  $600  was 
subscribed  by  B.  Theiland  of  P|iiladelphia,  J. 
0.  Menoher,  John  Kerr  of  Greensburg,  Pa., 
and'  James  E.  Hall,  A.  Q.  Dayton,  and  C.  F. 
Teter,  of  Philippi,  W.  Va.,  on  which  they 
had  paid  $60,  10  per  cent  of  the  amount 
subscribed.  On  the  16th  day  of  June,  1897, 
a  resolution  was  adopted  by  the  stockholders 
of  the  Hall  Coal  Company  authorizhig  a  con- 
veyance of  all  of  its  prop^ty,  franchises, 
rights,  and  privileges  to  the  PhUippi  Goal 
Mining  Company  for  and  in  consideration  of 
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the  assumption  by  tbe  latter  of  all  the  out- 
standing debts  of  the  former  due  to  land- 
owners for  purchase  money  <^  coal,  to  miners 
and  employ^  for  labor  and  services,  and  to 
other  persons  for  purchase  money  of  ma: 
chlnery,  cars,  tipple,  live  stock,  and  mate- 
rials, and  a  deed,  accordant  with  the  resolu- 
tion, was  thereupon  executed  and  unanimous- 
ly approved  by  the  stockholders,  and  de- 
livery thereof  directed  to  be  made  by  Hall, 
the  president  Though  this  deed  was  dated 
June  16,  1897,  and  acknowledged  August  7, 
1897,  it  was  not  delivered  until  some  time 
afterwards.  No  doubt  the  new  corporation 
to  which  it  was  prc^;>osed  to, sell  all  of  the 
property  and  assets  of  the  Hall  Goal  Com- 
pany was  organized  with  the  intention  to 
make  it  the  means  or  instrumentality  by 
which  to  enlist  strangers  in  the  enterprise, 
and  bring  about  a  settlement  of  the  indebt- 
edness of  that  company  and  the  acquisition 
of  the  additional  property  on  which  it  had 
options  of  purchase,  and  so  not  only  pay  Its 
debts  and  effectuate  its  purpose,  but  make 
for  its  stockholders  a  profit,  if  possible,  pro- 
vided this  was  not  done  by  a  sale  to  the 
''English  Syndicate"  or  somebody  else.  It 
is  highly  probable  the  sale  to  the  Philippi 
Company  without  proQt  was  intended  as  an 
alternative  to  be  resorted  to  only  in  case  of 
necessity — ^failure  to  make  a  better  sale.  At 
the  time  of  the  authorization  of  the  sale 
without  profit  the  indebtedness  was  large, 
and  it  continued  to  Increase.  Nearly  two 
years  later,  April  or  May,  1899,  when  the 
sale  was  mad^  it  amounted  to  about  $40,000. 
Kelly  himself  says  that  be  and  Teter  esti- 
mated it  at  $42,000,  or  $43,000.  In  the  mean- 
time  all  efforts  to  make  a  more  advantageous 
sale  than  that  proposed  in  the  resolution  and 
deed  of  June  10,  1897,  had  failed,  and  the 
stockholders  were  on  the  brink  of  financial 
disaster.  The  "English  Syndicate"  had  got- 
ten out  of  their  contract.  No  sale  to  any 
other  person  had  been  made  or  was  in  pros- 
pect Capital  bad  not  been  raised  through 
the  Philippi  Company  with  which  to  pur- 
chase the  proper^  at  any  price. 

In  this  gloomy^tate  of  affairs  one  of  the 
parties  f ouiM  a  way  out  by  the  assistance  of 
a  personal  friend.  Mr.  Thompson,  a  resident 
of  Davis,  Tucker  county,  and  a  man  of  large 
means  and  extensive  business  experience, 
went  over  the  property  in  company  with  Mr. 
Dayton,  and,  seeing  the  embarrassment  under 
which  the  interested  parties  were  laboring, 
agreed  to  relieve  them.  After  returning  home 
he  sent  Dayton  checks  for  $16«000,  with  direc- 
tions to  purchase  and  pay  for  about  2,700 
acres  of  coal  adjoining  the  Hall  Company's 
holdings,  and  on  which  the  expired  options 
had  been  taken,  and  have  the  same  conveyed 
to  Menoher  in  trust  for  him  (Thompson). 
This  was  done.  Then  Thompson  and  Dayton, 
holding  the  deed  of  the  Hall  Coal  Company 
for  all  of  its  property  and  the  deeds  for  the 
additional  coal,  all  of  which  it  was  proposed 


to  convey  to  the  Philippi  Coal  Mining  Com- 
pany, went  to  Philadelphia  and-  negotiated  a 
loan  from  the  Guaranty  Trust  Company  of 
$40,000,  which  netted  tbe  company  $39,000. 
Mr.  Thompson  guaranteed  the  payment  of 
this  loan  by  his  personal  indorsement.  He 
then  loaned  the  Philippi  Coal  Mining  Com- 
pany $10,000  himself.  Thereupon  he  con- 
veyed, or  caused  to  be  conveyed,  to  that  com- 
pany the  coal  area  he  had  purchased,  and 
the  deed  from  the  Hall  Coal  Company  was 
also  delivered  to  it  A  deed  of  trust  was  ex- 
ecuted by  the  Philippi  Coal  Mining  Company 
to  indemnify  Thompson  as  surety  or  guaran- 
tor for  the  loan  of  $40,000,  and  to  secure  the 
payment  of  the  $10,000  loan  which  he  had 
made  to  the  company.  Out  of  the  money 
so  procured  a  large  part  of  the  indebtedness 
of  the  Hall  Coal  Company  was  paid,  but  not 
all  of  it  Part  of  the  purchase  money  for 
additional  coal  acquired  by  Mr.  Thompson 
was  repaid  to  him  out  of  the  same.  Addi- 
tional stock  of  the  Philippi  Coal  Mining  Com- 
pany was  issued  so  as  to  make  the  entire  is- 
sue $100,000,  all  of  which  was  delivered  to 
Dayton  as  trustee,  to  be  held  until  such  time 
as  Thompson  should  determine  to  whom  and 
in  what  amounts  it  should  be  delivered  as 
owners  thereof.  All  .of  the  parties  say 
Thompson  made  it  a  condition  of  his  invest- 
ment and  undertaking  on  behalf  of  the  com- 
pany that  Teter,  Hall,  Dayton,  Menoher,  and 
Kerr  should  become  and  remain  stockholders 
and  directors  and  give  to  the  business  tbeir 
I>er8onal  efforts  and  attention;  he  blmself 
having  had  no  experience  in  coal  mining,  and 
Menoher  being  a  practical  man  in  that  line 
of  business.  Subsequently  he  allotted  to 
these  five  men  $10,000  each  of  the  capital 
stock,  and  reserved  to  himself  $50,000  of  it. 
They  paid  nothing  for  it  He  says  it  was 
given  to  them  as  a  means  of  interesting  them 
in,  and  binding  them  to,  the  prosecution  of 
the  enterprise  into  which  he  had  put  so  much 
money,  and  on  account  of  which  he  had  so 
heavily  ^indorsed,  to  the  end,  and  with  the 
view,  that  they  would  bestow  upon  it  their 
attention,  care,  and  labor.  Subsequently  it 
became  necessary  to  raise  more  money,  and 
a  loan  of  $25,000  was  secured  from  Miss  S. 
Maude  Thompson,  the  daughter  of  Albert 
Thompson,  to  secure  the  payment  of  which 
another  deed  of  trust  was  executed.  All  of 
this  money  was  borrowed,  and  still  there  re- 
mained indebtednes&  Thereupon  Mr.  Thomp- 
son called  a  meeting  of  the  stockholders,  and, 
after  having  told  them  that  no  more  money 
could  be  borrowed  upon  the  property,  he  in- 
sisted that  the  stockholders,  he  being  the 
largest  of  them,  advance  ratably  a  sufficient 
amount  of  money  to  satisfy  the  needs  of  the 
company,  something  like  40  per  cent.,  or 
about  $40,000.  Thereupon  Messrs.  Hall  and 
Teter,  acknowledging  their  obligation  to  do 
so,  said  that,  in  view  of  a  loss  which  Mr. 
Hall,  father-in-law  of  Teter,  had  sustained, 
it  would  be  difficult,  if  not  impossible,  for 
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them  to  contribute  tbeir  shares,  and  asked 
Thompson  to-  take  the  stock  off  their  hands, 
saying  it  would  be  ah  accommodation  if  he 
could  take  It  as  a  gift  and  relieve  them  from 
their  obligation  to  make  the  advancement. 
This  be  reluctantly  did.  He  had  previously 
purchased  from  Kerr  and  Menoher  the  stock 
he  had  allotted  to  them,  having  found  them, 
too,  unwilling  to  adhere  to  their  agreement  to 
stay  in  the  company  and  give  it  their  at- 
tention, and  inclined  to  dispose  of  the  stock 
to  outside  persons.  In  order  to  avoid  em- 
barrassment in  this  way  he  bad  paid  each 
of  them  $5,000  for  his  stock  and  in  satisfac- 
tion of  debts  against  the  company  for  mon- 
ey advanced  and  services  rendered.  Dajrton 
retained  his  stock,  and  complied  with  his 
agreement  to  contribute. 

The  charge  that  profits  were  realized  by 
Teter,  Hall,  and  Dayton  on  their  three  shares 
of  the  stock  of  the  Hall  Coal  Company  is 
predicated,  first,  on  the  allotment  or  assign- 
ment to  them  of  $30,000  of  the  stock  of  the 
Phillppi  Coal  Mining  Company;  and,  sec- 
ond, on  an  alleged  surplus  of  $10,000,  part  of 
the  $50,000  loan  remaining  after  the  payment 
of  the  indebtedness  of  the  Hall  Coal  Com- 
pany. Having  found  against  both  of  these 
contentions,  the  circuit  court  denied  a  ref- 
erence to  a  commissioner  to  take  an  account, 
and  dismissed  the  bill. 

By  the  assignment  of  their  stock  to  Meno- 
her and  Kerr  the  plaintiffs  ceased  to  be 
stockholders  of  the  Hall  Goal  Company,  and 
they  never  were  stockholders  of  the  other 
corporation.  The  consideration  for  their  as- 
signment was  the  agreement  on  the  part  of 
Teter,  Hall,  and  Dayton  to  divide  with  them 
such  profits  as  might  accrue  to  them  as  hold- 
ers of  three-fifths  of  the  stock  of  the  Hall 
Coal  Company  by  a  sale  of  its  property  and 
assets  to  the  "English  Syndicate,"  or  some 
other  person  or  persons  or  consolidation 
thereof  with  some  other  company.  Neither  a 
sale  nor  consolidation  would  have  made  them 
stockholders.  It  simply  enabled  them  to  call 
upon  the  parties  who  signed  the  agreement 
for  a  division  of  their  profits  in  kind,  wheth- 
er they  happened  to  be  in  the  form  of  money 
or  stock.  In  the  event  of  profits  acquired  by 
Teter,  Hall,  and  Dayton  in  the  form  of 
stock,  the  obligation  was  imposed,  primarily, 
upon  them,  to  assign  to  the  plaintiffs  two- 
fifths  thereof,  and,  secondarily,  upon  the  cor- 
poration to  recognize  the  assignments,  and 
admit  the  assignees  to  membership  as  stock- 
holders. But  the  profits  as  to  which  such 
obligation  could  arise  must  have  accrued 
from  the  stock  of  the  Hall  Coal  Company. 
That  company,  being  totally  insolvent,  and 
keeping  its  creditors  off  of  it  by  means  of 
the  personal  indorsements  and  guaranties  of 
its  stockholders,  conveyed  all  of  its  property 
in  consideration  of  the  assumption  of  its  in- 
debtedness by  the  purchaser.  The  contract, 
solemnly  evidenced  by  a  resolution  adopted 
by  the  stodcholders  and  the  deed  of  the  cor- 


poration, was  made  with  the  foil  knowledge 
and  unanimous  consent  of  all  the  stockhold- 
ers, including  the  plaintiffs.  No  doubt  a  more 
advantageous  sale  was  contemplated  when 
the  agreement  of  November  2,  1897,  was 
made,  and,  if  It  had  been,  the  plaintiffs  wonld 
have  been  clearly  entitled  to  share  in  the 
profits.  The  money  borrowed  by  the  Phillppi 
Company  cannot  be  considered  profits  In  any 
sense.  It  was  not  borrowed  upon  the  Hall 
Company  property.  It  was  borrowed  upon 
the  faith  of  that  and  more  than  2,500  acre* 
of  additional  coal  purchased  by  Thompson 
and  conveyed  to  the  Phillppi  Company.  It 
was  not  borrowed  by  the  Hall  Company,  bat 
by  the  Phillppi  Company.  It  was  borrowed 
money,  representing  indebtedness,  not  profit 
at  all.  Nor  was  it  intended  to  represent  the 
purchase  money  of  the  Hall  Company  prop- 
erty, though  a  large  part  of  it  was  applied 
to  the  payment  of  its  debts,  which  had  been 
converted  into  debts  of  the  other  company 
by  its  assumptioD  of  the  payment  thereof.  If, 
after  the  payment  of  all  these  debts,  a  sur- 
plus bad  remained,  it  would  not  have  been 
profit  to  the  Hall  Company.  According  to 
the  letter  of  the  contract  of  sale  no  profit 
could  accrue  to  that  company.  Payment  of 
its  debts  only  was  the  consideration  express- 
ed in  the  resolution  and  the  deed.  The  Phil- 
Ippi  Company  could  apply  this  surplus  to  any 
of  its  corporate  purposes,  such  as  operating 
expenses,  or  the  installation  of  a  company 
store. 

The  payment  of  the  Hall  Compamy's  indebt- 
edness and  sequential  relief  of.  Its  stockhold- 
ers from  personal  liability  therefor  by  rea- 
son of  their  indorsements,  suretyships,  and 
guaranties  could  be  obtained  only  by  accept- 
ance of  such  terms  as  Mr.  Thompson  saw  fit 
to  Impose.  He  would  neither  buy  coal  nor 
advance  momey  nor  guarantee  a  loan,  uniesa 
the  five  men  who  were  then  stockholders  of 
the  Hall  Company  and  the  Philippi  Com- 
pany would  remain  in  the  latter  as  stock- 
holders in  such  amounts  as  he  should  desig- 
nate, and  agree,  in  case  of  necessity,  to  ad- 
vance sums  of  money,  proportionate  to  the 
stock  they  should  hold,  for  the  prosecution 
of  the  business  of  the  company.  '  Their  mem- 
bership in  the  new  corporation  was  procured 
or  taken,  not  alone,  if  at  all,  in  consideration 
of  any  Interest  they  had  in  the  old  one,  but 
upon  new  co(nslderati<ms,  their  obligation  to 
the  purchasing  company  as  stockholders,  lia- 
ble to  be  legally  called  upon  by  creditors  to 
pay  the  par  value  of  the  stock  assigned  to 
them  in  case  of  failure  of  the  enterprise  and 
insolvency  of  the  corporation,  and  their 
agreement  with  Thompson  to  advance  money 
iti  proportion  to  their  stock  to  ward  off  such 
failure,  in  case  of  necessity,  and  to  give  their 
labor,  time,  and  attention  to  the  prosecution 
of  the  business.  They  paid  nothing  for  the 
stock,  nor  did  Thompson  pay,  either  in  money 
or  property,  anything  like  its  value.  He  put 
in  only  $16,000  in  money,  and  took  part  of 
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that  back  oat  of  tbe  $60,000  loan.  In  fayor 
of  creditors  there  was  a  liability  to  pay  the 
difference  between  the  amount  actually  paid 
on  the  stock  and  Its  par  yalne.  Helliwell, 
Stock  and  Stockholders,  M  420,  421.  It  be- 
came necessary  for  Teter,  Hall,  and  Daytcm 
to  take  upon  themselves  these  burdens  and 
hazards  as  a  means  of  providing  a  purchaser 
for  the  Hall  Ck)mpaiiy  property  at  a  price 
sufficient  to  pay  its  debts.  No  profit  was 
provided  for  in  the  contract  It  does  not  ap- 
pear that  a  better  contract  for  that  company 
could  have  been  made.  It  was  indebted  to 
insolvency,  and  all  its  stockholders  person- 
ally endangered.  Thompson,  a  stranger  to 
the  Hall  Company,  was  willing  to  take  stock 
in,  and  convey  property  to,  and  guarantee 
loans  for,  the  Phllippi  Company,  on  condi- 
tion that  the  Hall  Company  would  convey  to 
it  all  of  its  property  in  consideration  of  the 
assumption  of  its  debts,  acd  the  further  con- 
dition that  the  five  stockholders  should  take 
substantial  interests  in  the  Phllippi.  Com- 
pany. There  was  not,  as  in  cases  of  reorgan- 
ization or  consolidation  for  profit,  an  agree- 
ment to  pay  the  debts  and  a  profit  in  addi- 
tion by  an  exchange  of  the  stock  of  the  old 
corporation  for  stock  in  the  new.  There  is 
no  evidence  tending  to  prove  that  the  stock 
in  the  new  corporation  was  issued  to  these 
three  parties  for  or  in  consideration  of  their 
stock  in  the  old  one.  The  financing  of  the 
new  company  was  the  creation  of  a  purchaser 
for  the  hopelessly  insolvent  old  one,  on  the 
terms  set  forth  in  the  resolution  and  deed, 
and  no  other.  The  purchase  of  the  assets 
of  the  old  corporation  on  those  t^rms  Was 
only  one  of  the  many  things  done  by  the  six 
men  who  took  hold  of  the  Philippi  Company 
and  provided  it  with  means  and  credit  suffi- 
cient to  establish  and  prosecute  a  mining 
business.  Additional  coal,  a  better  plant,  and 
a  larger  market  were  all  necessary,  and  it 
took  money  to  provide  them,  and  that  money 
was  furnished  partly  on  the  faith  of  the  pro- 
posed sale  of  the  assets  of  the  Hall  Company ' 
for  a  sufficient  amount  of  money  to  pay  its 
debts,  and  no  more.  In  view  of  these  consid- 
erations, we  are  of  the  opinion  that  the  stock 
assigned  to  Teter,  Hall,  and  Dayton  was  not 
a  profit  derived  from  their  stock  in  the  Hall 
Coal  Company,  but  mere  stock  taken  by  them 
in  the  Philippi  Coal  Mining  Company  upon 
new  and  independent  considerations. 

Stress  is  laid  upon  the  fact  that  Kelly  and 
Poling  were  active  In  the  promotion  of  the 
interests  of  the  Hall  Company  while  all  the 
negotiations  for  the  sale  of  its  property  were 
pending  and  until  the  consmnmation  of  the 
sale  of  its  assets  to  the  Philippi  Company, 
the  former  acting  as  superintendent,  and  the 
latter  as  mine  foreman  or  boss,  but  for  these 
services  they  expected  and  had  contracted  for 
compensation,  and  had,  at  the  time  of  the 
rendition  of  this  decree,  actions  at  law  pend- 
ing for  the  recovery  thereof. 

For  the  reasons  herein  stated,  the  decree 
will  be  affirmed, 
eo  S.E.— 70 
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(Supreme  Court  of  Sonth  Carolina.     April  9. 
100&) 

1.  Wills  — CowsTKucTioN  — Designation  o» 
Devisees—'  *Hbib8.*  ' 

The  word  "heirs"  in  a  devise  to  testatrix's 
daughter  for  life  and  after  her  death  to  be 
equally  divided  between  another  daughter  abd  a 
son,  to  them  and  their  heirs,  share  and  share 
alike,  is  not  to  be  construed  to  mean  children, 
so  that  on  the  death  of  the  daughter  or  son  their 
respective  interests  would  go  to  their  respective 
children  and  not  to  their  respective  heirs,  gen- 
erally because  of  the  words  "share  and  share 
alike"  occurring  after  the  word  "heirs." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1090-1099. 

For  other  definitions^  see  Words  and  Phrases, 
vol.  4,  pp.  3241-^204;   vol.  8»  pp.  7677-7678.] 

2.  Same— Natubs   of  Bstate   Created— Feb 

SiKPLE. 

Under  a  devise  to  testatrix's  daughter  for 
lifei  and  after  her  death  to  be  equally  divided 
between  another  daughter  and  a  son,  to  them 
and  their  heirs,  share  and  share  alike,  the  clilld 
or  children  of  a  deceased  child  to  represent  and 
take  the  parent's  share,  the  provision  that  the 
child  or  children  of  a  aeceased  child  shall  take 
the  parent's  share  Is  simply  to  provide  for  the 
devolution  of  the  estate  should  either  the  daugh- 
ter or  son  die  during  the  life  of  tbe  life  tenant, 
and  does  not  abridge  the  estate  given  to  the 
daughter  and  son  except  by  way  of  substitution- 
al or  alternative  fee,  and  they  take  a  fee  sim- 
ple. 

Appeal* from  Common  Pleas  Circuit  Court 
of  Charleston  County;    R.  C.  Watts,  Judge. 

Action  by  Sophia  H.  M.  Fishburne  against 
Catherine  E.  Sigwald.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Wm.  N.  Graydon,  for  appellant.  Geo. 
Momier,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  of  defendant  the  possession  of 
the  undivided  one-half  of  a  lot  of  land  in  the 
city  of  Charleston,  S.  C.  Upon  demurrer  for 
insufficiency  Judge  Watts  dismissed  the  com- 
plaint 

The  question  presented  by  the  appeal  from 
the  order  involves  the  construction  of  the 
following  clause  of  the  will  of  Sophia  Francis 
Shephard  Wilson:  "Item  8.  To  my  daughter 
Helen  Hunter  I  devise  my  farm  on  Charles- 
ton Neck  that  she  may  enjoy  the  rents,  issues 
and  profits  derived  therefrom  for  her  support, 
and  after  her  death  to  be  equally  divided  be- 
tween my  daughter  Serbia  Shepherd  Marion 
and  my  son  Alexander  B.  Wilson  to  them 
and  their  heirs  share  and  share  alike,  the 
child  or  children  of  the  deceased  child  to 
represent  and  take  the  parent's  share."  The 
lot  in  question  is  a  part  of  the  premises  de- 
scribed above,  and  the  plalntifF  bases  her 
claim  to  the  property  under  the  foregoing 
clause  of  the  will.  The  testatrix  died  in  1873, 
and  left  surviving  her  three  children,  her 
daughter  Helen  Hunter  Wilson,  the  life  ten- 
ant, her  son  Alex  6.  Wilson,  her  daughter 
Serbia  Shepherd  Marion,  and  her  grandchil- 
dren Theodore  H.  Wilson,  Augustus  S.  Wil- 
son, and  Sophia  F.  8.   Wilson,  children  of 
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Alex  B.  Wilson,  and  her  granddaughter  So- 
phia H.  M.  Marlon,  now  Fishbume,  the  plain- 
tiff herein,  who  is  a  daughter  of  Sophia  Shep- 
herd Marion  (born  Wilson).  The  life  tenant, 
Helen  Hunter,  died  In  1880,  and  Alex  B.  Wil- 
son predeceased  the  life  tenant  Sophia  Shep- 
herd Marion  went  into  possession  of  the  prem- 
ises,, and  thereafter  purchased  the  interests  of. 
those  claiming  to  be  representative  of  Alex- 
ander B.  Wilson.  Subsequently  she  executed 
a  mortgage  thereon  to  Joseph  W.  Barnwell 
as  trustee,  which  was  afterwards  foreclosed, 
and  under  the  sale  of  said  premises  the  lot 
in  question  passed  into  the  possession  of  de- 
fendant 

We  are  of  the  opinion  that  Judge  Watts 
has  clearly  and  satisfactorily  construed  the 
will  in  the  following  language:  ''The  question 
is,  what  estate  did  the  testatrix  give  to  her 
children  Sophia  Shepherd  Marion  and  Alex- 
ander 6.  Wilson?  It  is  contended  in  behalf 
of  the  plaintiff  that  the  word  'heirs'  in  this 
devise  is  to  be  construed  to  mean  'children,* 
so  that  upon  the  death  of  Alexander  or  Sophia 
his  or  her  interest  would  go  to  his  or  her 
children,  and  not  to  his  or  her  heirs  gen- 
erally, and  it  was  said  in  support  of  this  that 
the  words  'share  and  share  alike'  occurring 
after  the  word  'heirs'  in  the  devise  sustains 
this  consrtructlQn.  A  number  of  cases  have 
been  cited  from  our  own  reports  in  which  the 
word  'heirs'  has  l>een  held  to  mean  "children,* 
and  while  the  court  has  sometimes,  in  order 
to  prevent  intestacy  and  give  effect  to  the 
will,  so  construed  the  word,  the  courts  are 
not  inclined  to  change  the  phraseology  of  the 
will  of  the  testator,  and  will  never  do  so  ex- 
cept when  necessary  for  the  purposes  named. 
I  do  not  think  that  any  of  the  cases  cited 
would  Justify  me  in  holding  that  in  the  case 
at  bar  a  word  having  an  entirely  different 
meaning  should  be  substituted  for  that  used 
by  the  testatrix.  Nor  do  I  think  that  the  con- 
struction of  this  clause  as  written  Is  at  all 
doubtful.  The  devise  is  to  Sophie  and  Alex- 
ander, to  them  and  their  heirs,  share  and 
share  alike,  and  I  think  the  evident  intention 
is  to  give  to  Sophia  and  Alexander  share 
and  share  alike  to  them  and  their  heirs.  The 
simple  transposition  of  the  terms  is  far  more 
likely  to  carry  out  the  intention  of  the  tes- 
tatrix than  to  change  the  word  'heirs'  to  the 
word  'children.'  Nor  does  the  addition  of 
the  words  'the  child  or  children  of  a  deceased 
child  to  represent  and  take  the  parent's  share' 
render  it  necessary  to  hold  that  Sophia  and 
Alexander  took  any  less  estate  than  an  abso- 
lute estate  in  fee  simple.  This  additional  pro- 
vision was  simply  to  provide  for  the  devolu- 
tion of  the  estate  in  case  either  of  these  chil- 
dren died  during  the  life  of  the  life  tenant 
and  was  not  intended  in  any  way  to  abridge 
the  estate  given  to  the  two  children  named, 
except  by  the  way  of  substitutional  or  alterna- 
tive fee  the  children  of  a  child  dying  in  the  life- 
time of  the  life  tenant  should  tak^  the  share 
of  the  child  so  dying.  It  is  clear  that  the  death 
of  a  life  tenant  is  the  time  fixed  for  the  vest- 


ing of  the  fee.  No  other  time  is  named  In  the 
clause  under  consideration,  and  the  construc- 
tion thus  put  upon  this  clause  is  to  my  miixd 
the  plain  intention  of  the  testatrix.  If  con- 
firmation of  this  view  were  necessary.  It  will 
be  found  in  the  fact  that  whenever  in  the 
other  clauses  of  the  will  the  testatrix  desires 
to  make  provisions  for  children  or  grandchil- 
dren, she  uses  these  terms  in  their  proper 
connection,  and  with  exact  reference  to  the 
object  of  her  bounty.  The  will  was  drawn 
evidently  with  clear  apprehension  of  what 
she  wanted  to  do,  and  it  will  not  do  to  take 
one  clause  of  the  will  and  change  technical 
language  having  a  fixed  meaning  in  law  to 
other  technical  language,  or  to  any  other  form 
of  expression,  when  the  testatrix  herself  has 
discriminated  and  used  the  language  neces- 
sary to  express  her  intention.  For  the  rea- 
sons above  stated,  the  demurrer  must  be  sos- 
tained,  and  the  complaint  dismissed." 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(79  S.  C.   586> 

REARDEN  v.  STATE  MUT.  LIFE  INS.  CO. 

(Supreme  Court  of   South  Carolina.     April  4. 
1908.) 

1.  INSUBANCB  —  Agents  —  Knowledok  of 
Soliciting  Agent— Effect. 

Any  knowledge  gained  by  a  solicitiog  agent 
of  a  life  insurance  company  while  acting  within 
the  scope  of  his  authority  as  such  agent  ia  the 
knowledge  of  the  company. 

2.  Same— Actions  on  Policxes— Evidence— 
Admissibility. 

In  an  action  on  a  life  insurance  policy, 
where  the  defense  was  misrepresentation  in  the 
application,  evidence  showing  that  defendant's 
agent  who  received  the  application  had  solicited 
business  in  the  community  in  which  the  insured 
lived  was  competent. 

3.  Same  —  Estoppel  of  Company  —  Knowl- 
edge OF  M1SREPBESENTAT10N&— Pbovisions 
of  Application— Effect. 

An  insurance  company,  having  knowledge 
through  its  soliciting  agent  of  misrepresentations 
in  the  applicatioi^,  is  estopped  from  asserting 
,  forfeiture  for  the  misrepresentation,  notwith- 
^-  standing  a  provision  in  the  application  that  the 
company  is  to  be  bound  only  by  statements 
therein  contained,  and  not  by  information  given 
to  the  person  soliciting  or  taking  the  applica- 
tion, unless  it  is  reduced  to  writing  in  the  appli- 
cation and  presented  to  the  officers  of  the  com- 
pany at  the  head  office. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  $$  968-974.1 

4.  Trial  — Instructions  —  Constitutional 
Provisions— Charging  on  Facts* 

In  admitting  evidence  to  show  that  a  life 
insurance  soliciting  agent  had  knowledge  of  the 
facts  misrepresented  in  an  application,  the 
court  said:  **I  don't  know  much  about  life  in- 
surance companies.  They  are  the  smartest  peo- 
ple on  the  face  of  the  globe.  Let  the  courts  pass 
one  rule  to-day,  and  they  will  frame  a  rule  to 
meet  it  the  next."  Held,  that  the  remark  was 
not  a  violation  of  Const,  art.  5,  §  2^  providing 
that  judges  shall  not  charge  juries  in  respect 
to  matters  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46.  Trial,  §§  439-466.] 

5  Same— Reception  of  Evidence— Oedeb  of 
Proof. 

In  an  action  on  a  life  insurance  policy, 
where  the  defense  was  misrepreflentatioa  in  the 
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application,  reception  of  evidence  relating  to 
conversations  showing  that  the  soliciting  agent 
had  knowledge  of  the  facts  at  the  time  of  the 
application  held  idmissibie,  notwithstanding  the 
a^ent  had  not  at  that  time  been  offered  as  a 
witness,  especially  since  the  Legislature  has 
authorized  insurance  companies  to  bring  actions 
to  cancel  the  policies  upon  certain  conditions. 
6.  iNSUBANCB—EviDENCK— Admissibility. 

In  an  action  on  a  life  insurance  policy* 
where  the  defense  was  misrepresentation  in  the 
application,  testimony  of  insured's  daughter,  the 
beneficiary,  and  her  husband,  that  the  policy  had 
been  offered  to  the  soliciting  agent,  is  admissible, 
notwithstanding  lack  of  proof  that  it  was  on  ac- 
count of  health  of  the  insured. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Saluda  County ;  R.  C.  Watts,  Judge. 

Action  by  Lnla  Rearden  against  the  State 
Mutual  Life  Insurance  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

Nelson  ft  Nelson  and  B.  W.  Cranch,  for 
appellant  Thurmond  ft  Ramage,  for  re- 
spondent 

POPE,  a  J.  Lula  Rearden,  the  plaintiff, 
brought  this  action  against  the  defendant  to 
recover  $1,000,  and  Interest  thereon  from 
March  1,  1907,  under  a  policy  of  insurance 
issued  by  the  defendant  company  on  the  life 
of  her  husband  Walter  F.  Rearden,  on  the 
7th  day  of  September,  1906;  the  said  Wal- 
ter F.  Rearden  having  died  on  the  81st  day 
of  January,  1907.  The  defendant  admitted 
that  it  had  issued  the  policy  referred  to,  the 
said  p>olicy  of  insurance,  and  gave  as  its  rea- 
sons for  not  paying  the  policy  that  the  in- 
sured made  false  statements  as  to  his  health 
when  insured.  The  case  came  on  for  trial 
before  his  honor.  Judge  Watts,  and  a  jury. 
.flLiter  hearing  the  testimony  and  the  charge 
of  his  honor  the  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  against  the  defend- 
ant for  $1,020.  A  motion  was  made  for  a 
new  trial,  which  was  refused  by  the  circuit 
Judge,  thereupon  the  defendant  appealed  up- 
on the  foirowing  eight  exceptions.  We  will 
now  consider  these  exceptions  in  their  order. 

1.  Because  his  honor  erred  In  permitting 
the  witness  Timmerman,  over  objection  of 
counsel,  to  testify  as  to  W.  M.  Hazel  solicit- 
ing business  In  the  community  in  which  Rear- 
den lived,  said  testimony  being  Intended  to 
show  notice  to  Hazel  of  said  Rearden's  con- 
dition ;  the  error  being  that  the  company  was 
only  bound  by  the  written  statements  of  the 
insured  contained  in  his  application,  and 
knowledge  to  the  agent  under  the  terms  of 
said  application  was  not  knowledge  to  the 
company. 

TPhere  was  no  objection  to  this  testimony, 
because  W.  M.  Hazel  was  the  agent  of  the 
defendant  and  solicited  insurance  for  the  de- 
fendant in  the  community  where  Rearden 
liyed.  His  name  was  signed  to  the  applica- 
tion for  insurance.  Any  knowledge  or  Infor- 
mation relating  to  Rearden's  (the  assured*s) 
conditions  was  the  knowledge  of  the  defend- 
ant while  the  agent  was  acting  within  the 


scope  of  his  authority  as  such  agent  As  to 
what  effqct  such  testimony  of  Hazel  would 
have  upon  the  defendant  was  a  matter  for 
after  consideration.  Certainly  the  testimony 
itself  was  competent  This  exception  must 
be  overruled. 

2.  Because  his  honor  erred  in  holding:  *'I 
think  I  am  bound  by  the  decision  of  Madden 
against  insurance  company.  There  they  say 
that  if  the  agent  has  any  knowledge  that 
knowledge  is  imputed  to  the  company,  and  if 
they  have  got  an  agent  going  out  soliciting 
insurance,  and  he  has  knowledge  of  the  fact 
that  a  man  makes  his  application  that  he 
is  making  a  mistake  about  it,  and  he  has 
notice  of  the  fact  then  I  think  that  would 
be  notice  to  the  company.  I  know  it  is  true 
with  fire  insurance  companies.  I  don't  know 
much  about  life  Insurance  companies.  They 
are  the  smartest  people  on  the  face  of  the 
globe.  Let  the  courts  pass  one  rule  to-day, 
and  they  will  frame  a  rule  to  meet  it  the 
next  Several  years  ago  I  tried  strictly  to 
carry  out  these  contracts  as  made  by  these 
parties,  but  I  was  in  error  in  doing  it  The 
Supreme  Court  said  so.  So  I  will  rest  on  the 
Madden  Case  this  time" — ^the  error  being 
(1)  that  the  policy  was  issued  upon  the  writ- 
ten application  of  the  insured,  wherein  he 
agreed  that  the  company  was  only  bound  by 
the  statemepts  therein  contained,  and  was 
not  bound  by  any  statements,  promises,  or 
info|rmation  made  by,  or  given  by,  or  to.  the 
person  soliciting  or  taking  this  application  for 
a  policy  of  insurance,  unless  such  statements, 
promises,  or  information  be  reduced  to  writ- 
ing, and  all  presented  to  the  officers  of  the 
company  at  the  head  office  in  this  applica- 
tion ;  (2)  that  the  remarks  of  his  honor  were 
stating  what  he  believed  to  be  the  facts 
to  the  jury,  to. wit,  what  this  company  and 
all  insurance  companies  did  in  reference  to 
making  rules  and  thereby  evading  the  de- 
cisions of  the  courts  against  them,  which  was 
prejudicial  to  the  defendant,  and  in  violation 
of  section  26  of  article  5  of  the  Constitution 
of  South  Carolina,  in  reference  to  judges 
charging  upon  the  facts. 

It  is  alleged  that  the  circuit  judge  made 
a  mistake  in  declaring  that  he  was  bound 
under  the  decision  of  the  Supreme  Court  of 
this  state  in  the  case  of  Madden  v.  Insur- 
ance Co.,  70  S.  C.  295,  49  S.  E.  855.  When  a 
decision  of  the  Supreme  Court  of  this  state 
is  quoted  as  authority  for  a  ruling  by  a  cir- 
cuit judge  no  mistake  is  made,  provided  such 
ruling  bears  upon  the  point  at  issue  before 
the  judge  who  quotes  the  case.  "When  the 
insured  at  the  time  of  making  application 
showed  to  agent  of  insurer  an  inventory  of 
the  stock  of  goods,  and  the  agent  said,  'It 
is  all  right,'  the  insurer  thereby  waives  its 
right  to  afterwards  insist  that  such  inventory 
does  not  conform  to  the  iron-safe  clause." 
All  the  circuit  judge  meant  was  that  the  Case 
of  Madden  just  quoted  was  an  authority  to 
him  for  ruling  that  an  agent  within  the  scope 
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of  his  authority  as  such  would  bind  his  prin- 
cipal by  the  admission  so  made;  that  if  the 
agent  has  knowledge,  such  knowledge  would 
be  Imputed  to  the  principal.  An  Insurance 
company  as  a  corporate  entity  must  conduct 
its  business  through  the  means  of  agents; 
and,  where  such  agents  have  knowledge  of 
important  facts  bearing  upon  the  corporate 
business,  the  knowledge  of  such  agents  is 
the  knowledge  of  the  corporation,  if  acquired 
within  the  scope  of  the  agency.  It  is  use- 
less to  diagnose  by  high-sounding  phrases 
and  artfully  constructed  sentences  any  oth- 
er effect  of  agency,  as  was  well  said  by  this 
court  in  the  case  of  Fludd  ▼.  Assurance  So- 
ciety, 75  S.  C.  320,  55  S.  E.  762:  **The  knowl- 
edge of  an  agent  acquired  within  the  scope 
of  his  agency  is  imputable  to  the  principal ; 
and  if  an  insurance  company,  at  the  inception 
of  the  contract  of  insurance,  has  knowledge 
of  facts  which  render  the  policy  void  at  its 
option,  and  the  company  delivers  the  policy 
as  a  valid  policy,  it  is  estopped  to  assert 
such  ground  of  forfeiture/'  Gandy  v.  Insur- 
ance Ck>.,  52  S.  G.  228,  29  S.  E.  655.  The  ap- 
pellant seeks  to  parry  the  force  of  this  law 
by  quoting  the  case  of  Metropolitan  Insurance 
Company  quoted  in  Insurance  Journal  of 
January,  190S,  and  reported  in  91  Pac.  609 
(Cal.),  as  follows:  **The  application  stipulat- 
ed that  the  answers  were  true,  apd  were  the 
basis  of  the  contract,  and,  if  false,  the  policy 
should  be  void;  that  only  the  officers  had 
authority  to  determine  whether  the  policy 
should  issue,  and  no  statements  of  the  solicit- 
ing agents  should  be  binding  unless  presented 
in  writing  to  the  officers.  The  applicant 
falsely  stated  that  he  had  never  had  paraly- 
sis, while  the  agent  had  knowledge  to  the 
contrary.  Held,  that  knowledge  by  the  com- 
pany would  be  waiver  of  the  misstatement, 
but  such  knowledge  of  the  soliciting  agent, 
when  not  communicated  to  the  company,  was 
not  knowledge  to  the  latter.  The  agent  had 
no  authority  to  waive  the  misrepresentation. 
Held,  that  the  issue  of  a  policy  under  such 
conditions  was  not  a  waiver  of  the  misrep- 
resentation." Such  testimony  just  before 
quoted  is  opposed  by  the  quotation  Just  made 
from  our  own  Reports ;  besides  not  only  was 
the  knowledge  of  the  soliciting  agent,  but  an- 
other agent  of  the  defendant  company  was 
Dr.  J.  E.  Lee,  who  testified  that  in  May.  1906, 
he  saw  the  deceased  with  a  spell  upon  him, 
and  he  examined  him  while  in  that  condition. 
Why  should,  therefore,  the  company  not  be 
held  to  have  waived  this  condition  of  the 
deceased  at  the  time  the  policy  was  issued  to 
him?  And,  as  Miss  Bessie  Rearden  testified, 
Mr.  Hazel  said  at  the  time  when  father  and 
Mr.  Hazel  were  discussing  the  policy  of  in- 
surance: ''Papa  asked  Mr.  Hazel  did  he 
reckon  he  could  get  in  the  company  having 
them  spells.  Mr.  Hazel  told  him  the  spells 
he  had  didn't  amount  to  nothing  in  that  com- 
pany." She  also  testified  that  the  deceased 
had  a  spell  while  Mr.  Hazel  was  talking  to 


him  about  the  insurance.  The  remark  at- 
tributed to  the  circuit  Judge  about  the  elTorta 
of  insurance  companies  making  rules  and 
thereby  evading  the  decisions  of  the  courts 
against  them  was  not  used  in  his  charge  to 
the  Jury  in  violation  of  section  26,  art  5,  of 
the  Constitution,  but  had  reference  to  a  col- 
loquy that  took  place  during  the  receiving  of 
testimony.    This  exception  is  overruled. 

3.  Because  his  honor  erred  in  permlttlns 
the  witness  Bessie  Rearden,  over  objection  of 
counsel,  to  testify  that  she  had  heard  ber 
father  tell  Mr.  Hazel  about  his  nervous  spells 
before  the  policy  was  issued,  and  Mr.  ELasel 
telling  him  the  spells  amounted  to  muthtng, 
the  error  being  that  in  the  application  for  the 
policy  of  insurance  the  Insured  qieciflcally 
agreed  that  the  company  was  not  bound  hj 
any  statements  made  to  its  agent,  or  by  snj 
knowledge  of  the  agent,  which  was  not  re- 
duced to  writing  and  made  a  part  of  his  ap- 
plication for  the  insurance;  and  (2)  because 
Mr.  Hazel  had  not  been  offered  as  a  witness. 

There  was  no  error  in  admitting  the  testi- 
mony of  Bessie  Rearden  as  to  what  she 
heard  Mr.  Hazel  tell  her  father,  the  deceased; 
for  while  Mr.  Hazel  had  not  at  that  time 
been  examined  as  a  witness  he  was  subse- 
quently examined  as  such,  and  no  harm, 
therefore,  resulted  to  the  defendant  even  if 
there  was  any  harm  in  it  This  exception  is 
overruled. 

4.  Because  his  honor  erred  in  permitting 
the  witness  Lula  Rearden,  the  beneficiary  un- 
der the  policy,  to  testify,  over  objection  of 
counsel,  that  she  saw  her  husband  offer  the 
policy  of  insurance  to  Mr.  Hazel;  the  error 
being  that  said  testimony  was  incompetent, 
unless  it  was  shown  that  the  reason  for  de- 
siring to  surrender  the  policy  was  on  account 
of  the  health  of  the  insured,  and  there  was 
no  testimony  offered  that  this  was  his  reason 
for  desiring  to  surrender  the  same,  and  the 
Jury  were  thereby  led  to  believe  that  the  in- 
sured desired  to  surrender  the  policy  on  ac- 
count of  his  health,  whereas  there  was  no 
evidence  to  that  effect 

The  circuit  Judge  did  not  err  in  permitting 
Lula  Rearden,  the  beneficiary  under  the  poli- 
cy, to  testify  that  she  saw  her  husband  offer 
the  policy  of  insurance  to  Mr.  Hazel.  Mr. 
Hazel  was  the  agent  of  the  defendant  and  the 
offer  to  return  the  policy  of  insurance,  after 
the  policy  had  been  issued,  was  a  proper  sub- 
ject-matter of  testimony.  There  was  no  rea- 
son in  law  why  Mrs.  Rearden  should  not  tes- 
tify as  witness.  Let  this  exception  be  over- 
ruled. 

5.  Because  his  honor  erred  in  permitting 
the  witness  J.  W.  Bledsoe,  over  objection  of 
counsel,  to  state  a  conversation  he  had  with 
Mr.  Hazel  when  the  said  Hazel  had  not  been 
offered  as  a  witness,  and  his  honor  further 
erred  in  holding  the  testimony  of  said  wit- 
ness "would  be  competent  In  this  view.  U 
be  can  bring  home  knowledge  to  Mr.  Hase; 
that  he  knew  this  man  had  fits  and  was  dia- 
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eased,  like  it  was  contended  bere,  under  my 
ruling  that  would  be  competent";  the  error 
being  that  the  company  would  not  be  bound 
by  any  knowledge  conveyed  to  Its  agent  that 
was  not  reduced  to  writing  and  made  a  part 
of  the  application  upon  which  the  policy  of 
insurance  was  issued. 

J.  W.  Bledsoe  was  a  proper  witness  to 
state  wbat  conversation  he  had  with  Mr. 
Hazel  relating  to  his  knowledge  of  the  fits 
which  afBicted  Rearden,  the  deceased.  As  an 
agent  of  the  company  he  was  bound  by  any 
knowledge  possessed  by  him  of  such  diseased 
condition  of  the  Insured  Mr.  Rearden.  Es- 
pecially is  this  true  when  the  Legislature  of 
this  state  had  empowered  the  insurance  com- 
panies to  bring  an  action  to  cancel  the  policy 
upon  certain  conditions.  This  exception  is 
overruled. 

6.  Because  his  honor  erred  in  permitting 
the  witness  J.  W.  Bledsoe,  over  objection  of 
counsel,  to  testify  that  he  saw  W.  F.  Rearden 
offer  the  policy  of  insurance  to  Mr.  Hazel 
when  at  Johnston;  the  error  being  that  said 
testimony  was  incompetent,  unless  it  was 
shown  that  the  reason  for  desiring  to  surren- 
der the  policy  was  on  account  of  the  health 
of  the  Insured,  and  there  was  no  testimony 
offered  that  this  was  his  reason  for  desiring 
to  surrender  the  same,  and  the  Jury  were 
thereby  led  to  believe  that  the  insured  de- 
sired to  surrender  the  policy  on  account  of  his 
health,  whereas  there  was  no  evidence  to 
that  effect 

The  circuit  Judge  did  not  err  in  admitting 
the  testimony  of  the  witness  J.  W.  Bledsoe 
as  to  an  offer  by  Rearden  to  return  the  poli- 
cy of  insurance  to  Hazel  in  October  at  Johns- 
ton. As  to  the  effect  of  that  testimony  oth- 
er questions  might  be  presented.  This  ex- 
ception is  overruled. 

7.  Because  his  honor  erred  in  charging  the 
Jury:  "I  charge  you  further  as  a  matter  of 
law,  if  the  agent  of  the  company  who  took 
Hearden's  application  for  insurance,  if  he 
knew  that  Rearden  was  making  false  state- 
ments at  the  time,  and  these  statements  were 
untrue  and  he  had  knowledge  and  notice  of 
the  fact  that  Rearden  was  making  untrue  or 
false  statements,  then  notice  to  the  agent 
would  be  notice  to  the  company,  and  in  that 
event,  if  the  company's  agent  knew  that  the 
statements  made  by  Rearden  when  he  ap- 
plied for  the  insurance  policy  were  untrue, 
and  then  went  on  notwithstanding  that  and 
issued  and  received  bis  premium  for  it,  then 
they  would  be  bound  to  pay  the  policy  to 
the  beneficiary  after  his  death,  when  proof 
of  his  death  was  proved  to  them;"  the  error 
being  that  under  the  written  application  for 
the  policy  of  insurance  signed  by  Walter  F. 
Rearden  he  bound  himself  thereby  and  agreed 
"that  inasmuch  as  only  the  oflicers  at  the 
head  office  of  the  company  have  authority  to 
determine  whether  or  not  a  policy  shall  issue 
on  any  application,  no  statements,  promises, 
or  information  made  or  given  to  or  by  the 


person  soliciting  or  taking  the  application 
for  a  policy,  or  any  other  person,  shall  be 
binding  on  the  company,  or  in  any  way  affect 
its  rights,  unless  such  statements,  promises,  or 
information  be  reduced  to  writing  and  present- 
ed to  the  ofllcers  of  the  company  at  the  head 
office  in  this  application." 

It  is  alleged  that  the  circuit  Judge  erred 
in  his  charge  to  the  Jury,  as  set  out  in  this 
exception.  Walter  F.  Rearden,  although  the 
policy  of  insurance  contained  a  stipulation 
that  only  the  offlccfra  at  the  head  office  of  the 
company  could  give  any  statements  or  prom- 
ises that  would  be  binding  on  the  company, 
yet,  if  other  agents  performed  their  acts,  that 
negatives  this  restriction  to  officers  at  the 
head  office  of  the  company,  would  be  protect- 
ed by  such  Bubagents,  such  as  William  N. 
Hazel  and  Dr.  J.  B.  Lee.  Let  this  exception 
be  overruled. 

8.  Because  his  honor  erred  In  refusing  to 
grant  a  new  trial  made  upon  the  following 
grounds: 

<a)  Because  the  verdict  of  the  Jury  is 
against  the  preponderance  of  the  evidence,  in 
that  (1)  the  evidence  established  the  fact 
that  the  plaintiff  had  received  an  injury,  had 
been  subject  to  fainting  fits  and  spells,  and 
had  been  under  medical  treatment  both  at 
Johnston  and  in  Augusta,  Ga.,  before  he  ap- 
plied for  insurance,  of  which  facts  neither 
the  company's  agent  nor  the  medical  examin- 
er was  advised,  and  which  facts  were  not 
reported  in  writing  to  the  company  when  his 
application  was  signed;  (2)  the  evidence  es- 
tablished beyond  question  that  neither  the 
agent  of  the  company  nor  the  medical  ex- 
aminer nor  any  other  person  connected  with 
the  company  had  any  notice  or  knowledge  of 
the  fact  that  the  Insured  had  been  under 
medical  treatment,  or  that  he  had  ever  re- 
ceived any  injury  prior  to  his  application  for 
Insurance. 

(b)  Because  the  statements  and  agreements 
made  in  the  application  for  the  policy  of  in- 
surance and  signed  by  the  applicant,  W.  F. 
Rearden,  is  the  contract  upon  which  the 
policy  was  issued,  and  is  the  sole  agreement 
between  the  company  and  W.  F.  Rearden  up- 
on which  the  policy  was  issued,  which  agree- 
ment provides  that  the  company  shall  not  be 
bound  by  any  infoimatlon,  report,  statement, 
or  be  considered  to  have  knowledge  of  any 
facts,  except  such  as  are  stated  in  writing 
In  the  application  for  insurance.  This  being 
the  contract  entered  into  between  the  com- 
pany and  the  Insured,  it  is  error  to  admit 
testimony  of  any  knowledge  the  agent  may 
have  had  of  the  condition  of  said  W.  F.  Rear- 
den, as  the  testimony  failed  to  show  that 
such  inforniation  was  reduced  to  writing. 
In  other  words,  jie  bound  himself  notwith- 
standing any  knowledge  he  may  have  con- 
veyed to  Mr.  Hazel  or  the  medical  examiner 
that  was  not  to  be  binding  upon  the  com- 
pany, because  all  the  company  passed  upon, 
all  tjhe  company  had  before  it  in  order  to  en- 
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able  it  to  determine  whether  this  was  an  in- 
surable risk,  were  the  statements  of  Rear- 
den  and  the  report  of  the  medical  examiner. 
He  bonnd  himself  that  no  other  knowledge 
should  be  binding  upon  the  company,  unless 
that  information  was  reduced  to  writing  and 
made  a  part  of  the  application,  and  therefore 
stated  in  the  application. 

(c)  Because  the  preponderance  of  the  evi- 
dence was  to  the  effect  that  the  medical  ex- 
aminer had  no  knowledge  of  the  true  state 
of  W.  F.  Rearden's  health  at  the  time  he  ap- 
plied for  Insurance,  nor  at  the  time  he  made 
the  statements,  which  were  reduced  to  writ- 
ing, to  the  medical  examiner. 

We  see  no  error  here.  The  circuit  judge 
found  that  there  was  no  preponderance  of 
the  evidence  as  stated  in  the  exception  itself. 
All  these  matters  have  already  been  consider- 
ed. There  need  not  be,  therefore,  any  new 
consideration  thereof.  This  exception  is  over- 
ruled. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be,  and  the 
same  is,  hereby  affirmed. 


(79  S.  C.  642) 

STATE  V.  RABBNS. 

(Supreme  Court  of  South  Carolina.     April  8, 
1908.) 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  60  S.  E.  442. 

PER  CURIAM.  The  court  has  carefully 
considered  the  petitioti  for  rehearing  and  the 
argument  submitted  in  support,  and  finds  no 
point  that  was  not  fully  considered  in  the 
decision  of  the  cause. 

The  petition  is  therefore  dismissed,  and  the 
order  heretofore  staying  the  remittitur  is 
revoked. 


STATE  ex  rel.  SMITH  et  al.  v.  STATE 
BOARD  OF  CANVASSERS. 

(Supreme  Court  of  South  Carolina.     Jan.  28, 
1908.) 

Certiorari  by  the  people,  on  the  relation  of  A. 
C.  Smith  and  others,  to  review  a  decision  of  the 
State   Board   of   Canvassers.      Writ  dismissed. 

D.  O.  Gerbert  and  W.  C.  Wolfe,  for  relators. 
Bellinger  &  Welsh,  for  respondents. 

PER  CURIAM.  The  record  in  this  case  was 
certified  up  to  this  court  and  has  been  duly  con- 
sidered. There  is  no  error.  Hence  the  writ  is 
dismissed.  The  reasons  for  this  judf?ment  will 
be  stated  at  a  later  time. 


(79  S.  C.  115) 

HIERS   T.  ATLANTIC  COAST   LINE 
RY.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  17, 
1008.) 

Appeal  from  Common  Pleas  Circuit  Court  of 
Bamberg   County. 

Action  by  6.  F.  Hiers  against  the  Atlantic 
Coast  Line  Railway  Company.  Judgment  for 
plaintiff.    Defendant    appeals.    Affirmed. 


J.  T.  Barron  and  Penrifoy  Bros.,  for  appel- 
lant.   J.  F.  Carter,  for  respondent 

GARY,  A.  J.  The  plaintiff  brought  this  ac- 
tion in  a  magistrate's  court  for  the  loss  of  two 
barrels  of  flour,  valued  at  $10.20,  and  for  $50 
penalty  for  failing  to  pay  or  adjust  the  claim 
filed  with  defendant's  agent,  for  the  value  of 
the  flour,  within  90  days.  The  magistrate  ren- 
dered judgment  against  the  defendant  for  $60.20. 
The  defendant  appealed  to  the  circuit  court, 
and  the  judgment  was  affirmed,  whereupon  there 
was  an  appeal  to  this  court.  The  appellant's 
attorneys  did  not  argue  the  case,  but  conceded 
that  the  case  of  Charles  v.  Railroad.  78  S.  C. 
36,  58  S.  E.  927  was  conclusive,  unless  the  Unit- 
ed States  Supreme  Court  should  announce  a 
different  doctrine. 

It  is  the  judgment  of  this  court  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


(79  S.  C.  508) 

ELMS  ▼.   SOUTHERN  POWER  CO.   et  aL 

(Supreme  Court  of  South  Carolina.    April  2» 
1908.) 

1.  APPEABANCE  —  JUBISDICnON    OF    PEB809— 

Waiver   op   Objections  —  Answering  to 

Merits. 

An  objection  to  the  jurisdiction  on  the 
ground  that  a  defendant  is  not  a  resident  of  the 
county  relates  to  the  person,  and  is  waived  by 
answering  to  the  merits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appearance,  §§  79-90.] 

2.  Appeai>-Determination— Law  op  CAflOB— 

Venue. 

Under  Code  Civ.  Proc  1902,  §  146.  provid- 
ing that  if  there  be  more  than  one  defendant 
the  action  may  be  tried  in  any  county  in  which 
any  of  the  defendants  reside  at  the  commence- 
ment of  the  Action,  where  the  Supreme  Court  on 
a  prior  appeal  ruled  that  the  lower  court  had 
jurisdiction  over  another  defendant,  an  objec- 
tion to  the  jurisdiction  was  properly  overruled. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §|  4661-1G65.] 

3.  Master  and  Servant— Master's  Dutt— 
Warning— Servant's  Ignorance  op  Dan- 
ger. 

When  a  servant  is  set  at  work  at  a  dan- 
gerous place,  or  with  dangerous  machinery  or 
appliances,  and  the  master  knows  or  ought  to 
know  that  the  servant  is  not  aware  of  the  dan- 
ger, it  is  his  duty  to  warn  the  servant  of  the 
danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §S  310-317.1 

4.  Same— AcfiiONS  por  Injuries— Qttestions 
for  Jury. 

Whether  a  projection  of  1%  inches  of  a 
brace  on  a  bull  wheel  of  a  derrick  near  which 
a  servant  was  ordered  to  work  was  obvious  or 
extraordinary  and  unusual  held,  under  the  evi- 
dence, for  the  jury. 

5.  Damages  —  Evidence  —  Wealth  op  De- 
pendant. 

Where  the  complaint  in  an  action  for  dam- 
ages alleged  that  the  injuries  resulted  from  the 
willful,  wanton,  reckless,  and  negligent  acts  of 
the  defendant,  evidence  of  defendant's  wealth  is 
admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  $  499.] 

6.  Appeal— Harmless  Error— Instructions 
—Matters  Not  in  Issue. 

In  an  action  by  a  servant  for  injuries, 
where  no  question  as  to  the  selection  of  serv- 
ants was  involved,  an  instruction  that  it  is  the 
duty  of  the  master  to  exercise  due  care  in  the 
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selection  of  the  servants,  etc.,  if  erroneous,  is 
harmless,  in  the  81)86006  of  proof  of  prejudice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yol.  3,  Appeal  and  Error,  §  4220.] 

7.  Masteb  and  Sebv ant— Actions  fob  Inju- 
ries TO  Servant- In 8tbuctionb  —  Nbgi,i - 
OBNCE  OF  Fellow  Servant. 

Instructions  that  the  negligence  of  a  fel- 
low servant  to  relieve  defendant  from  liability 
must  have  been  the  sole  cause  of  plaintiffs  in- 
jury, and  if  it  would  not  have  caused  the  injury 
if  unmixed  with  defendant's  negligence,  or  if 
defendant's  negli^nce  alone  would  have  caused 
the  injury  plaintiff  could  recover,  are  not  erro- 
neous as  holding  the  master  responsible  for  the 
negligence  of  a  fellow  servant. 

8.  Triai/— iNSTBUcnoNS— Faxlubk  to  Chabob 
—Necessity  fob  Rb<^x7est. 

In  an  action  for  injuries  to  a  servant,  char- 
ging that  a  servant  does  not  assume  the  dan- 
gers of  defective  machinery,  methods,  or  sur- 
roundings, without  charging  as  to  the  standard 
of  machinery  required  by  the  law,  or  defining 
the  le^l  requirements  as  to  methods  and  sur- 
roundings, is  not  error,  in  the  absence  of  a  re- 
quest to  so  charge. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §8  627,  628.] 

9.  Masteb  and  Sbryaivt— Actions  it)B  Inju- 
BiEs—lNSTRucTioNft— Assumption  of  Risk 
—Construction. 

A  charge  that  a  servant  assumes  the  dan- 
gers incident  to  his  employment,  but  does  not 
assume  the  dangers  of  defective  machinery, 
methods,  or  surroundings  unless  he  knows  it,  or 
unless  a  man  of  ordinary  prudence,  reason,  and 
sense  placed  in  similar  circumstances  ought  to 
have  known,  etc.,  is  practically  a  charge  that  a 
servant  does  not  assume  the  dangers  unless  he 
knows  it,  or  unless  a  man  of  ordinary  pru- 
dence, reason,  and  sense  placed  in  similar  cir- 
cumstances ought  to  have  known,  etc.,  and  is 
not  erroneous. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1168-1179.] 

10.  AiTEAii— Review— Sufficiency  of  Evi- 
dence—Necessity FOR  Objection  Below. 

Alleged  error  in  charging  the  law  as  to  ex- 
.emplary  damages  when  there  was  no  evidence 
authorizing  recovery  therefor  will  not  be  consid- 
ered in  the  absence  of  a  motion  for  a  nonsuit  or 
a  request  to  withdraw  the  issue  of  exemplary 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1309-1314.] 

11.  Same— Record— Questions  for  Review- 
Rejected  iNSTBucrrioNS  —  Necessity  foe 
Setting  Out  Requests. 

Alleged  errors  predicated  on  refusal  of  re- 
quested instructions  cannot  l>e  considered  when 
they  are  not  set  out  in  the  record,  but  appear 
only  in  the  argument. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  2931.] 

12.  Same— Review— Ebeors  Waived  in  Ap- 
pellate Court. 

Exceptions  not  argued  on  appeal  will  not 
be  considered. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §|  4250-4262.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  John  S.  Wilson,  Judge. 

Action  by  John  W.  Elms  against  the  South- 
em  Power  Company  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

See  58  S.  B.  800. 

Morrison  &  Whitlock,  Francis  I.  Osborne, 
Russell  G.  Lucas,  and  W.  C.  Hough,  for  ap- 
I)ellant3.    J.  Harry  Foster,  for  respondent 


GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  and  willful- 
ness of  the  defendants.  The  complaint  al- 
leges that  the  plaintiff,  while  in  the  employ- 
ment of  the  defendant  company  in  the  capac- 
ity of  a  mechanic  or  laborer,  was  working 
under  the  defendant  Rosamond,  the  foreman 
or  superintendent,  when  a  shiye  wheel  of  one 
of  the  derricks  got  out  of  repair;  that  the 
defendant  Rosamond  directed  the  plaintiff  to 
cut  out  the  shive  wheel  and  repair  the  same ; 
that  Rosamond  declined  to  stop  the  running 
of  the  derrick,  and  that  plaintiff,  in  order  to 
repair  the  shive  wheel,  was  forced  to  put  his 
foot  between  the  shive  wheel  and  the  bull 
wheel;  that  when  his  foot  was  in  the  nar- 
row space  between  the  said  wheels  his  leg 
was  caught  by  a  brace  on  the  bull  wheel* 
which  projected  beyond  the  rim,  and  was  car- 
ried between  the  wheel  and  the  framework 
of  the  derrick  and  seriously  injured.  The 
complaint  alleges  that  the  defendants  were 
negligent  in  the  following  particulars:  In 
furnishing  dangerous  and  defective  machin- 
ery; in  failing  to  provide  a  safe  place  for 
the  plaintiff  to  work;  by  reason  of  the  fact 
that  the  bull  wheel  did  not  run  level,  and  vtas 
not  properly  constructed;  in  that  the  bull 
wheel  of  the  derrick  had  certain  braces 
across  it,  which  projected  beyond  the  rim  of 
the  wheel,  one  of  projecting  ends  caught 
plalntifiTs  leg  and  pulled  it  between  the  bull 
wheel  and  the  frame  of  the  derrick ;  in  that 
the  defendants  failed  to  notify  the  plaintiff 
of  the  projecting  braces;  and  in  that  Rosa- 
mond refused  to  stop  the  derrick  while  plain- 
tiff was  making  the  repairs,  but  ordered  lilm 
to  make  the  repairs  while  the  derrick  was  in 
motion.  It  is  alleged  that  these  acts  were 
willfully,  wantonly,  recklessly,  and  negligent- 
ly committed  jointly  and  concurrently  by  the 
defendants.  The  defendants  denied  the  al- 
legations of  negligence  and  willful  miscon- 
duct, and  set  up  the  defenses  of  assumption 
of  risk,  contributory  negligence,  and  that 
the  negligence,  if  any,  that  caused  the  injury, 
was  of  a  fellow  servant  of  the  plaintiff.  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $5,000,  and  the  defendants  appealed. 

The  first  question  that  will  be  considered 
is  relative  to  the  jurisdiction  of  the  circuit 
court  to  hear  the  case.  At  the  March,  1907, 
term  of  the  court  the  defendants  made  a  mo- 
tion that  the  case  be  removed  to  Greenville 
or  Chester  county,  on  the  ground  that  neither 
of  the  defendants  was  a  resident  of  Lancaster 
county,  but  that  the  Southern  Power  Com- 
pany was  a  resident  of  Chester  county,  and 
that  Rosamond  was  a  resident  of  Greenville 
county.  The  motion  was  granted,  and  the 
order  required  the  cause  to  be  removed  to 
Chester  county,  but  on  appeal  this  order  was 
reversed.  The  cause  was  tried  at  Lancaster 
at  the  October,  1907,  term  of  the  court,  but 
before  the  trial  commenced  the  defendant's 
attorneys  objected  to  the  jurisdiction  of  the 
court  as  to  the  defendant  Rosamond,  on  the 


1112 


60  SOUTHEASTERN  REPORTER 


(a  a 


ground  that  he  was  not  a  resident  of  Lan- 
caster county.  The  question  of  Jurisdiction 
related  to  the  person,  and  was  waived  by  an- 
swering to  the  merits.  Garrett  v.  Herring 
CJo.,  69  S.  C.  278,  48  S.  E.  254.  Furthermore, 
section  146,  Code  Civ.  Proc.  1902,  provides 
that,  "if  there  be  more  than  one  defendant, 
then  the  action  may  be  tried  in  any  county. 
In  which  one  or  more  of  the  defendants  to 
such  action  resides,  at  the  time  of  the  com- 
mencement of  the  action."  On  the  former 
appeal  in  this  case  (78  S.  G.  823,  58  S.  E.  809) 
the  court  ruled  that  the  court  in  Lancaster 
county  had  Jurisdiction  of  the  Southern 
Power  Company.  The  case,  therefore,  comes 
within  the  provisions  of  said  section,  and 
the  exception  raising  this  question  is  over- 
ruled. 

We  proceed  to  consider  the  pivotal  question 
in  the  case,  to  wit,  whether  the  danger  to 
which  the  plaintiff  was  subjected  was  plain 
and  obvious,  or  extraordinary  and  unusual. 
**The  well-settled  rule,  as  we  understand  it, 
is  that  it  is  the  duty  of  the  master,  when  a 
servant  is  set  to  work  at  a  dangerous  place, 
or  with  dangerous  machinery  or  other  ap- 
pliances, to  warn  the  servant  of  the  danger 
to  which  he  Is  exposed,  where  he  knows  or 
ought  to  know  that  the  servant  is  not  aware 
of  the  danger.'*  Owings  v.  Oil  Mill,  55  S.  O. 
483,  33  S.  E.  511;  Jennings  v.  Mfg.  Co.,  72 
S.  C.  411,  52  S.  B.  113.  The  plaintiff  testified 
as  follows:  "I  cut  it  nearly  through  and 
could  not  reach  it,  and  I  crossed  over  and 
found  I  could  not  cut  down  the  bull  wheel 
and  the  shlve  board  and  would  not  be  caught, 
and  I  only  had  a  few  licks  to  make,  and  Just 
as  I  finished  up  the  engine  started  and  some- 
thing struck  my  leg,  and  I  looked  up  right 
quick  and  I  found  out  there  was  a  projecting 
brace  up  across  the  wheel.  I  tried  to  pull 
loose  from  the  brace,  but  it  held  me.  Q.  Did 
you  know  that  the  brace  was  there?  A.  No, 
sir ;  I  never  had  been  up  on  the  machine  be- 
fore. Q.  If  that  brace  had  not  been  on  there, 
what  would  have  been  the  consequence?  A. 
I  nev^r  would  have  been  caught.  Q.  Did  he 
(Rosamond)  say  who  put  it  there?  A.  He 
said  he  had  it  done.  Q.  He  knew  it  was  on 
there?  A.  Yes,  sir.  Q.  And  he  didn't  tell 
you  it  was  on  there?  A.  No,  sir ;  he  told  me 
this  after  I  was  in  bed.  Q.  What  part  of 
the  derrick  was  coveijed?  A.  There  wasn't 
any  part  of  the  derrick  that  was  covered  that 
I  saw.  I  never  saw  a  covered  derrick.  Q. 
All  parts  of  it  were  visible  to  the  eye?  A, 
Yes,  sir.  Q.  By  an  ordinary  careful  inspection 
you  could  have  seen  everything  about  that 
derrick  in  which  you  were  injured,  couldn't 
you,  Mr.  Elms?  A.  Well,  If  I  had  taken  the 
time  to  look  it  over,  I  could.  Q.  There  wasn't 
any  obstruction  to  the  eye  about  any  part? 
A.  No,  sir ;  I  could  not  see  from  where  they 
put  me.  Of  course  I  wasn't  able  to  go 
around  and  Inspect  them  to  see  if  there  was 
anything  wrong.  I  was  told  to  go  out  to 
the  shlve  wheel,  and  that  is  where  I  went. 
Q.  Well,  Mr.  Elms,  what  I  want  to  know  of 


you  is  if  it  would  not  have  been  any  trouble 
to  see  these  projecting  braces  you  have  tes- 
tified to  -at  all  if  you  had  looked?    A.  Well, 

I  do  not  know  about  that    Well,  now, 

Yes,  sir;  I  suppose  if  a  man  had  looked 
he  could  have  seen  it  Q.  He  would  have  bad 
no  difficulty  in  seeing  it?  A.  There  is  more 
than  one  brace  on  the  bull  wheel,  you  know. 
This  one  went  across  on  top,  and  there  are  a 
lot  of  braces  in  the  wheel.  'Q.  I  understand, 
but  these  that  projected  and  caused  your 
injury A.  It  is Q.  One  min- 
ute until  I  give  you  your  question.  I  ask 
you  what  there  was  from  where  you  were 
working  when  Mr.  Rosamond  left  you  to  ob- 
struct your  view  of  those  projecting  braces? 
A.  Well,  there  was  nothing.  Q.  Well,  then. 
If  you  had  happened  to  have  looked,  you 
would  have  seen  those  braces?  A.  It  wasn't 
necessary  for  me  to  look.  Q.  Please  don't 
argue  the  question  with  me.  Just  answer  the 
question.  Gould  you  have  seen  them  or.  not 
if  you  had  looked?  A.  No,  sir;  I  do  not  ex- 
pect I  could.  Q.  You  don't  think  you  could? 
A.  No,  sir.  Q.  Haven't  you  Just  testified  that 
there  was  nothing  to  obstruct  your  view?  A. 
Sure  I  did.  Q.  Why  couldn't  you  have  seen 
them  if  there  was  no  obstruction?  A.  If  a 
man  Isn't  expecting  anything —  I  wasn't 
expecting  anything  to  be  wrong  about  the  bull 
wheel,  and  naturally  I  did  not  look  for  any 
obstruction.  Q.  If  you  had  happened  to  have 
looked,  could  you  have  seen?  A.  If  I  had 
been  looking  for  something  I  coujd.  Q.  Well, 
sir,  that  projection  there  was  an  unusual 
one,  I  understand.  A.  Yes,  sir.  Q.  And  if 
you  had  looked  at  it,  it  would  have  attracted 
your  attention?  A.  No,  sir.  Q.  It  would 
not?  A.  No,  sir;  I  do  not  think  it  would. 
Q.  You  would  not  have  known,  then,  that  it 
did  project,  if  you  had  looked?  A.  It  is  such 
a  small  projection ;  but  I  would  have  known 
sure  if  I  had  looked  at  it."  The  braces,  one 
of  which  injured  plaintiff,  were  about  six  in 
number,  and  projected  over  the  rim.  This 
was  done  to  stiffen  the  wheel,  and  to  pre- 
vent the  wires  from  fiapplng  and  slipping 
over  the  wheel.  Rosamond  knew  that  the 
braces  were  there,  but  did  not  tell  plaintiff. 
The  braces  were  2  inches  wide,  three  quarters 
of  an  inch  thick,  were  made  of  iron,  and  pro- 
jected 1%  Inches  diagonally  across  the  wheel. 
It  was  unusual  for  these  braces  to  be  placed 
upon  a  wheel,  and  when  they  projected  over 
the  rim  they  increased  the  danger.  The  ques- 
tion whether  the  projection  which  was  an 
inch  and  a  half  over  the  rim  was  an  obvious 
danger,  or  extraordinary  and  unusual,  was 
properly  submitted  to  the  Jury.  This  view  of 
the  testimony  disposes  of  the  exception  relat- 
ing to  the  motion  for  nonsuit  and  the  defens- 
es hereinbefore  mentioned. 

The  next  assignment  of  error  is  because  his 
honor,  the  presiding  Judge,  allowed  the  plahd- 
tlff  to  introduce  testimony  showing  the  wealth 
of  the  defendant  company,  when  there  was  no 
evidence  to  warrant  a  recovery  for  exemplary 
damages.    The  testimony  was  responsive  to 
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the  allegations  of  the  complaint,  and  there- 
fore the  exceptions  presenting  this  question 
are  overruled. 

The  thirteenth  exception  Is  as  follows: 
"That  his  honor  erred  in  charging  the  Jury 
as  follows:  First.  *It  is  the  duty  of  the  mas- 
ter to  exercise  due  care  in  the  selection  of 
serrants,  to  furnish  appliances  reasonably 
safe  and  suitable,  to  provide  the  servants 
reasonably  safe  and  suitable  places  In  which 
to  work,  and  to  properly  notify  or  warn  the 
servant  of  knowm  dangers  existing  in  a  place 
provided  a  servant  to  work.'  The  error  con- 
sisting in  his  honor's  failure  to  define  who 
are  fellow  servants,  what  are  appliances,  and 
what  is  a  safe  place  to  work,  under  the  law, 
and  in  that  there  was  no  allegation  in  plain- 
tilTs  complaint  of  negligence  in  the  selection 
of  servants,  and  that  this  question  should  not 
have  been  submitted  to  the  jury;  and  there 
was  no  allegatiosi  in  plaintiffs  complaint  of 
defective  appliances,  and  no  evidence  what- 
soever of  any  defect  in  appliances,  and  that 
his  honor  erred  in  the  law  as  to  the  degree 
of  care  placed  upon  the  master,  the  true  rule 
In  the  discharge  of  the  master's  duty  beimg 
the  ordinary  care  of  a  prudent  man  and  not 
'due  care'  as  stated  by  his  honor,  amd  be- 
cause there  was  no  allegation  in  plaintifir*s 
complaint  that  defendant  had  furnished  a 
dangerous  place  im  which  to  work,  and  there 
was  no  evidence  that  the  place  where  the  de- 
fendant placed  the  plaintiff  to  work  was  dan- 
gerous." No  question  as  to  the  selection  of 
servants  was  involved  in  this  case,  and  even 
if  there  was  error  it  has  not  been  made  to  ap* 
pear  that  it  was  prejudicial. 

The  iJiirty-elghth,  thirty-ninth,  and  fortieth 
exceptions  are  as  follows: 

"That  his  honor  erred  in  giving  plaintiff's 
eighth  request  to  charge,  which  Is  as  follows: 
'Eighth.  If  the  Jury  find  from  the  evidence 
that  the  master  was  negligent  in  any  of  the 
particulars  mentioned  in  the  complaint,  but 
such  negligeoice  alone  would  have  caused  the 
Injury,  but  that  the  injury,  if  any,  was  the 
result  of  the  fellow  servant's  negligence,  con- 
curring or  commingling  with  the  master's 
negligence,  as  alleged,  the  Jury  may  render  a 
verdict  for  the  plaintiff' — the  error  consist- 
ing im  holding  the  master  responsible  for  the 
negligence  of  a  fellow  servant. 

"Thirty-Ninth.  That  his  honor  erred  in  giv- 
ing th&  plaintiff's  ninth  request  to  charge, 
which  is  as  follows:  'Ninth.  In  order  to  re- 
lieve the  master  from  liability,  the  negli- 
gence of  the  fellow  servant  must  have  been 
the  sole  cause  of  the  injury,  if  any,  and  not 
have  commingled  with  or  combined  -with  the 
master's  negligence  as  a  proximate  cause  of 
such  injury.  I  charge  you  that' — ^the  error 
consisting  in  holding  the  master  responsible 
for  the  negligence  of  a  fellow  servant. 

"Fortieth.  That  his  honor  erred  in  giving 
the  plaintiff's  tenth  request  to  charge,  which 
is  as  follows:  'Tenth.  If  the  Jury  find  from 
the  evidence  that  the  negligence  of  the  fellow 
servant  to  the  plaintiff,  if  any,  unmixed  with 


the  defendant's  negligence,  If  any,  would  not 
have  caused  the  alleged  injury,  but  commin- 
gled with  the  defendant's  negligence  as  an 
efficient  cause,  they  will  render  a  verdict  for 
the  plaintiff' — the  error  consisting  in  holding 
the  master  responsible  for  the  negligence  of  a 
fellow  servant." 

The  rulings  of  the  presiding  Judge  are  so 
.fully  sustained  by  the  numerous  authorities 
cited  In  the  argument  of  the  respondent's  at- 
torney that  we  do  not  deem  it  necessary  to 
cite  others. 

The  Forty-Second  exception  Is  as  follows: 
"That  his  honor  erred  in  giving  the  plaintiff's 
twelfth  request  to  charge,  which  is  as  fol- 
lows: Twelfth.  The  .servant  assumes  the 
dangers  incident  to  his  employment,  but 
does  not  assume  the  dangers  of  defective  ma- 
chinery, methods,  or  surroundings,  unless  he 
^nows  it,  or  unless  a  man  of  ordinary  pru- 
dence, reason,  and  sense  placed  in  similar 
circumstances  ought  to  have  known' — ^the  er- 
ror consisting  in  falling  to  Instruct  the  Jury 
in  the  standard  of  machinery  required  by  the  • 
law.  and  in  failing  to  define  the  legal  re- 
quirements as  to  methods  or  surroundings, 
and  in  charging  the  jury,  'unless  he*  knows 
it,  or  unless  a  man  of -ordinary  prudence, 
reason,  and  sense  placed  in  similar  circum- 
stances ought  to  have  known,'  the  law  being 
that  the  servant  assumes  all  risks  of  which 
he  has  knowledge,  or  of  which  he  could  have 
had  knowledge  by  the  exercise  of  the  ordi- 
nary care  of  a  prudent  man."  So  much  of 
the  exception  as  assigns  error  for  failure  to 
charge  the  Jury  tn  the  manner  therein  point- 
ed out  cannot  be  sustained,  as  requests  to 
that  effect  should  have  been  presented  by  the 
appellant's  attorneys,  if  they  desired  to  make 
such  failure  a  ground  of  appeal.*  That  part 
of  the  exception  which  assigns  error  in  charg- 
ing that  "unless  he  knows  it,  or  unless  a 
man  of  ordinary  prudence,  reason,  and  sense 
placed  in  similar  circumstances  ought  to  have 
known,"  cannot  be  sustained,  for  the  reason 
that  it  is  practically  the  same  proposition  as 
that  which  the  appellants  contend  should 
have  been  charged. 

The  Forty-Fourth  exception  assigns  error 
in  charging  the  law  as  to  exemplary  or  vin- 
dictive damages,  "when  there  was  not  an 
iota  of  evidence  upon  which  the  plaintiff 
should  have  been  allowed  to  recover  vin- 
dictive damages,  there  being  no  evidence  that 
plaintiff  was  willfully,  wantonly,  and  ma- 
liciously or  recklessly  or  negligently  injured." 
The  case  of  Jennings  v.  Mfg.  Co.,  72  S.  C. 
411,  52  S.  E.  113.  shows  that  this  exception 
cannot  be  sustained,  ^s  there  was  no  motion 
for  a  nonsuit  as  to  the  cause  of  action  for 
punitive  damages,  nor  a  request  to  charge 
that  under  the  testimony,  the  plaintiff  was 
not  entitled  to  such  damages. 

The  exceptions  assigning  error  m  refusing 
to  charge  the  defendant's  requests  cannot 
be  considered,  as  they  are  not  set  out  in  the 
record,  but  only  appear  in  the  argument  of 
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tbe  defendant's  attorneys.  It  has  been  ruled 
time  and  again  that  this  Is  not  sufficient. 

All  the  other  exceptions  have  been  con- 
sidered except  those  which  are  not  argued 
by  the  appellants'  attorneys. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(79  S.  C.  493) 

HOWELL  et  al.  y.  ATLANTIC  COAST  LINE 
R.  CO.  et  al. 

(Supreme  Court  of  South  Carolina.     April  2, 
1908.) 

Pbooess— Objections  to  Sebvicb— Depbots— 
Pabties  Entitled  to  Object. 

Service  of  summons  and  complaint  will  not 
be  set  aside  on  the  motion  of  one  not  a  party  to 
the  action. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;    R.  C.  Watts,  Judge. 

Action  by  Mittle  M.  Howell,  as  executor  of 
the  last  will  of  M.  P.  Howell,  Sr..  deceased, 
and  another,  against  the  Atlantic  Coast  Line 
Railroad  Company  and  others.  From  an  or- 
der refusing  to  set  aside  service  of  the  sum- 
mons and  complaint  as  to  all  defendants  ex- 
cept the  Atlantic  Coast  Line  Railroad  Com- 
pany, defendants  appeal.    Affirmed. 

Simeon  Hyde,  for  appellants.  W.  B.  Gru- 
ber,  for  respondents. 

GARY,  A.  J.  This  is  an  action  for  damages 
against  the  defendants  for  causing  the  death 
of  M.  P.  Howell,  Sr.,  on  the  8th  day  of  May, 
1906. 

Copies  of  the  summons  and  complaint  were 
served  on  A.  S.  Morrall,  as  agent  of  the  de- 
fendants, whereupon  he  made  a  motion  be- 
fore his  honor,  Judge  Watts,  to  set  aside  the 
service  as  to  all  the  defendants,  except  the 
Atlantic  Coast  Line  Rallrbad  Company,  on 
the  ground  that  he  was  not  the  agent  of  said 
defendants,  and  that  they  had  ceased  to  exist 
The  motion  was  refused  on  the  ground  that 
A.  9.  Morrall  was  not  a  party  to  the  action. 
The  order  of  the  circuit  Judge  is  sustained  by 
the  case  of  Copeland  v.  Insurance  Co.,  17 
S.  C.  116.  See,  also,  Beattie  v.  Latimer,  42 
S.  C.  313,  20  S.  E.  53. 

It  Is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  be  affirmed. 


(79  S.  C.  478) 

KEENAN  et  al.  v.   LBSSLIB. 

(Supreme  Court  of  South  Carolina.     April  1, 
190a) 

1.  Jury— Legal  ano  Equitable  Issues. 

Under  Code  Civ.  Proc.  1902.  §  274,  provid- 
ing that  an  issue  of  fact  in  an  action  for  the 
recovery  of  money  only  or  for  specific  real  es- 
tate or  personal  property  mast  oe  tried  by  a 
jury,  unless  waived  as  provided  in  section  z88, 
or  a  reference  be  ordered,  where,  in  an  action 
to  recover  land,  the  issue  tendered  by  the  com- 
plaint and  answer  was  strictly  legal,  it  was 
proper  to  submit  only  legal  issues  to  the  jury, 
and  to  refuse  to  submit  equitable  issues  not 
raised  by  the  pleadings. 


2.  Saicb. 

Where  one  raises  an  equitabltf  issue  by  bis 
pleadings,  the  proper  practice  is  to  hare  tbe 
judge  sitting  as  chancellor  pass  thereon,  and  not 
seek  to  have  such  issue  submitted  to  a  jury 
as  a  matter  of  right 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dil^ 
vol.  81,  Jury,  H  8&-«.l 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  J.  B.  McDonald,  Special 
Judge. 

Action  by  Lucy  Keenan  and  others  against 
D.  Preston  Lesslie.  Judgment  for  defendant, 
aud  plaintiffs  appeal.    Affirmed. 

Spencers  &  Dunlap,  for  appellants.  J.  S. 
Brlce  and  W.  B.  McCan,  for  respondent 

JONBS,  J.    The  plaintiffs  brought  this  ac- 
tion against  defendant  to  recover  possession 
of  six  acres  of  land  in  the  forl^  of  the  Lands- 
ford  and  Columbia  Roads  near  Lesslle's-in 
Yoiic   county.     The   complaint  alleged    tbat 
Raph  Keenan,  having  purchased  said    land 
from  George  Sturgis,  was  seised  and  possessed 
of  same  at  the  time  of  his  death  intestate  in 
1900,  and  that  plaintiff  Lucy  Keenan  as  his 
widow  and  the  other  plaintiffs  as  his  onjy 
heirs  at  law  are  seised  in  fee  and  entitled  to 
the  premises,  and  that  defendant  is  in  pos- 
session and  wrongfully  withholds  the  same. 
The  defendant  denied  that  plaintiffs  or  their 
ancestors  had  any  title  to  the  premises,  ana 
set  up  legal  title  in  himself.     The  pUUntiffs 
offered  some  evidence  tending  to  show  that 
Raph  Keenan  entered  into  possession  about 
1875  or  1876  under  a  parol  contract  of  pur- 
chase with  George  Sturgis,  then  owner,  which 
was  thereafter  fully  performed,  and  remained 
in  possession  until  his  death  in  June,  1900, 
in  which  possession  his  heirs  continued  until 
dispossessed  by  defendant  during  that  year, 
and  that  defendant  when  he  purchased  Imew 
that  Raph  Keenan  had  been  in  possession 
since  1877;   but  there  was  no  testimony  that 
defendant  had  notice  that  the  possession  was 
under  contract  of  purchase,  nor  that  said  con- 
tract had  been  performed.     The  defendants 
testimony  showed  a  complete  chain  of  title 
in  himself  from  the  common  source  as  fol- 
lows:   (1)  Deed  from  George  W.  Sturgis  to 
F.    H.    Barber,    dated   December    13,    1876, 
duly  recorded  February  5,  1877.    (2)  Deed  of 
F.  H.  Barber  to  Matthew  H.  Williams,  dated 
March  22,  1879,  duly  recorded  March  27.  1879. 
(3)  Deed  of  the  heirs  at  law  of  Mattihew  H. 
Williams  to  the  defendant,  dated  January  2, 
1900,  duly  recorded  March  5,  1900.    The  tes. 
tlDQiony  in  behalf  of  the  defendant  further 
tended  to  show  that  Raph  Keenan  went  into 
possession  in  1876  under  F.  H.  Barber,  and 
that  F.  H.  Barber  contracted  to  sell  Keenan 
the  land  for  $62.50  payable  in  12  months; 
that  Keenan  paid  Barber  $17,  but  was  unable 
to  pay  more;    that  upon  Barber  urging  pay- 
ment Keenan  brought  Matthew  Williams  to 
buy  the  land  in  1879,  and  that  as  a  result 
Barber  conveyed  the  land  to  Williams  in  con- 
sideration of  $56.40,  which  was  arrived  at  by 
charging  interest  on  $62.50  and  deducting  the 
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$17  payment;  that  Keenan  oantliiued  In  poft- 
aession  as  tenant  of  Williams*  paying  him 
rent  for  the  lands  until  Williams'  death  in 
1809;  tliat  defendant  purchased  the  land 
from  the  heirs  of  Williams  for  $150  without 
any  knowledge  that  Keenan  or  his  hehrs  were 
in  possession  claiming  to  be  owners.  Lucy 
Keenan  In  reply  testified  ttiat  no  rent  was 
ever  paid  by  Keenan  on  the  land  in  question. 
The  Jury  found  for  the  defendant,  and  from 
the  judgment  thereon  plaintiffs  appeal. 

The  court  refused  to  charge  plaintifto' 
sixth  request  as  follows:  *'Where  a  plaintiff 
proves  a  perfect  equitable  title  to  land,  lie 
may  recover  of  the  defendant  on  the  allega- 
tions of  the  complaint  that  plaintiff  is  seised 
in  fee  simple  and  entitled  to  the  possession" 
— ^but  on  the  contrary  charged  the  jury  tliat 
'*it  must  be  the  legal  title,  and  not  the  equi- 
table title,  under  which  a  plaintiff  in  such  an 
action  as  ttiis  must  recover  possession."  The 
only  question  presented  by  the  exception  is 
whether  the  for^^ing  charge  and  refusal  to 
charge  was  error  in  face  of  the  fact  that  tes- 
timony pro  and  con  upon  the  issue  of  an  equi- 
table title  was  allowed  to  be  offered  on  the. 
trial.  To  sustain  their  appeal  appellants  rely 
on  the  case  of  Parker  &  Co.  v.  Jacobs,  14  S. 
O.  112,  37  Am.  R^.  724,  and  on  section  274, 
Code  Civ.  Proc.  1902,  which  provides  that  "an 
issue  of  fact  in  an  action  for  the  recovery  of 
money  only  or  for  specific  real  estate  or  per- 
sonal property  must  be  tried  by  a  jury  unless 
a  jury  trial  be  waived  as  provided  in  sec- 
tion 288  or  a  reference  be  ordered."  The 
issue  tendered  by  the  complaint  and  answer 
in  this  case  was  strictly  legal,  and  it  was 
proper  under  the  pleadings  to  submit  only 
legal  issues  to  the  jury. 

The  case  of  Yann  v.  Howie,  44  S.  O.  646, 
22  S.  B.  735,  shows  that  the  exception  can- 
not be  sustained.  In  tliat  case  the  plaintiff, 
Mrs.  Vann,  holding  the  legal  title  under 
Joseph  T.  Vann,  brought  the  action  to  re- 
cover land  claimed  by  defendant,  Howie,  un- 
der a  pajrol  contract  to  purchase  from  Joseph 
T.  Vann.  The  court  held  that  in  an  action  to 
recover  real  property,  if  the  defendant  claimed 
under  a  parol  contract  to  purchase  and  full 
performance  on  his  part  his  defense  is  equi- 
table and  not  a  matter  to  be  determined  by 
the  jury,  and  therefore  it  was  not  error  to 
refuse  requests  to  charge  relating  to  the 
equitable  defense.  The  court  further  said: 
'*The  defendant  should  have  requested  the 
circuit  judge  to  decide  the  issues  arising  out 
of  the  equitable  defense  set  up  in  the  answer, 
but  he  had  no  right  to  have  such  issues  pass- 
ed upon  by  the  jury." 

In  the  case  of  Cooper  v.  Smith,  16  S.  C. 
331,  an  action  was  brought  to  recover  land 
purchased  by  plaintiff  from  Rhame.  The  de- 
fendant admitted  plaintiff's  deed,  but  alleged 
possession  under  a  prior  contract  to  pur- 
chase made  with  Rhame.  The  case  was  sub- 
mitted to  a  jury,  who  found  for  defendant, 
and  judgment  entered;  but  two  years  after- 
wards  the   judgment    was    vacated   on   the 


ground  that  the  defense  was  equitable  and 
should  not  have  been  submitted  to  a  jury,  but 
should  have  been  passed  upon  by  the  judge. 
In  that  case  the  court  cited  Gadsden  v. 
Whaley,  9  S.  C.  147,  Sloan  v.  Westfield,  11  S. 
C.  447,  and  Adickes  v.  Lowry,  12  S.  C.  108, 
as  strong  to  the  point  that  an  equitable  de- 
fense set  up  in  the  answer  in  a  law  case  must 
be  tried  by  the  chancellor,  either  personally, 
or  through  the  aid  of  a  jury  acting  under  his 
order  and  for  his  enlightenment 

In  Holllday  v.  Hughes,  54  S.  C.  155,  31  S. 
B»  867,  the  court  used  this  language:  "Ever 
since  the  case  of  Adickes  v.  Lowry,  12  S.  C. 
97,  recognized  and  followed  in  numerous  sub- 
sequent cases,  it  has  been  the  settled  rule 
that  while  under  the  Code  of  Procedure  both 
legal  and  equitable  issues  may  be  tried  in 
the  same  case,  yet  at  the  trial  the  legal  and 
equitable  issues  must  be  distinguished  and 
decided  by  the  court  in  the  exercise  of  its 
distinct  functions  as  a  court  of  law  and  a 
court  of  equity,  and  only  those  should  be 
determined  by  a  jury  which  are  properly 
triable  by  a  jury,  while  those  which  would 
formerly  have  been  triable  in  equity  must  be 
determined  by  the  judge  in  the  exercise  of  his 
chancery  powers. 

Numerous  othernesses  might  be  cited  to 
illustrate  the  practical  construction  which  has 
been  placed  by  the  court  upon  section  274 
of  the  Code  of  Civil  Procedure  for  1902,  and 
the  effect  is  to  limit  its  meaning  so  as  to 
require  submission  to  the  juiy  of  strictly  legal 
issues.  If  this  be  true  in  an  action  to  re- 
cover land  wherein  an  equitable  issue  Is 
raised  by  the  pleadings,  for  a  greater  reason 
it  is  not  Improper  to  refuse  to  submit  to  a 
jury  equitable  issues  not  raised  by  the  plead- 
ings. 

The  case  of  Parker  &  Co.  v.  Jacobs,  supra, 
relied  on  by  appellant,  is  not  in  real  conflict 
with  the  authorities  followlpg  the  rule  stated 
in  Adickes  v;  Lowry,  Parker  v.  Jacobs  de- 
cides that  a  plaintiff  under  the  Code  can  en- 
force an  equitable  right  to  property  in  dis- 
pute under  a  form  of  action  which  seeks  re- 
lief formerly  obtainable  only  in  a  court  of 
law,  and  therefore  it  was  error  to  nonsuit 
a  plaintiff  who,  in  an  action  to  recover  the 
possession  of  personal  property,  established 
an  equitable  title  thereto.  The  meaning  of 
the  case  was  tliat  one  showing  an  equitable 
title  should  not  be  thrown  out  of  court  This 
is  perfectly  consistent  with  the  rule  in  Ad- 
ickes V.  Lowry  that  equitable  issues  must  be 
tried  by  the  chancellor  and  not  by  the  jury.  . 
Therefore,  when  one  raises  an  equitable  is- 
sue by  his  pleadings,  the  proper  practice  is 
to  have  the  judge  sitting  as  chancellor  pass  • 
thereon,  and  not  seek  to  have  such  issue  sub- 
mitted to  a  jury  as  matter  of  right  In  this 
way  both  legal  and  equitable  iseues  may  be 
tried  In  the  same  action  before  an  appropriate 
tribunal  without  turning  the  party  out  of 
court 

The  judgment  of  the  circuit  court  is  af- 
firmed. 
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(79  S.  C.  482) 
BURNETT  T.  POSTAL  TELBORAPH  & 
CABLE  CO. 

(Supreme  Court  of   South  Carolina.     April   1, 
1908.) 

1.  Eminent  Doicain  —  Rights  of  Fobeion 
corpobations. 

The  condemnation  statutes  do  not  apply  to 
foreign  corporations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18»  Eminent  Domain,  $  36.] 

2.  Tbespass— Trespass  to  Land— Wbonqfitl 
A<rr  After  Rightful  Entry. 

If  a  company  which  is  given  permission 
to  enter  on  land  and  construct  a  line  of  tele- 
graph wires  thereon  constructs  it  in  a  different 
place  than  that  designated  by  the  owner,  it  is 

Silty  of  a  trespass,  and  the  owner  in  suing  for 
mages  is  not  confined  to  a  remedy  under  the 
condemnation  statutes  which  apply  when  the 
entry  is  by  permission  and  the  acts  done  on  the 
land  are  incident  to  the  exercise  of  the  right 
granted  by  the  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  $  11.] 

8.  Same— Sufficiency  of  Evidence. 

In  an  action  against  a  telegraph  company 
for  trespass  to  land,  evidence  held  sufficient  to 
go  to  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County ;  R.  O.  Purdy,  Judge. 

Action  by  W.  W.  Burnett  against  the  Post- 
al Telegraph  &  Cable  (Company  for  trespass 
to  land.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed  and  remanded  for  a 
new  trial. 

Stanyame  Wilson,  for  appellant  John 
Gary  Evans,  for  respondent 

JONES,  J.  The  plaintiff  brought  this  ac- 
tion against  defendant  to  recover  damages 
for  trespass  upon  his  lands  near  Duncan's  in 
Spartanburg  county  by  erecting  its  telegraph 
lines  across  the  same  in  reckless  and  wanton 
disregard  of  plaintiff's  right  Defendant  by 
its  answer  alleged  that  it  entered  for  the 
purpose  of  constructing  its  lines  with  the  per- 
mission of  plaintiff  and  after  compensation 
therefor,  and  that  more  than  12  months  had 
elapsed  since  said  construction,  and  plaintiff 
had  not  petitioned  for  an  assessment  of  dam- 
ages under  the  condemnation  statute.  At 
the  close  of  plaintifTs  testimony  the  court 
granted  defendant's  motion  for  a  nonsuit  on 
the  ground  that  it  appeared  from  the  testi- 
mony that  defendant's  entry  upon  the  lands 
of  plaintiff  was  by  his  permission  expressed 
or  implied,  and  that  plaintiff's  remedy  is 
under  the  condemnation  statutes. 

The  appeal  questions  the  correctness  of 
this  ruling.  We  are  of  the  opinion  that  the 
nonsuit  was  improper.  In  the  first  place  it 
*  does  not  clearly  appear  that  the  condemna- 
tion statute  applies  to  this  case.  The  com- 
plaint alleged  that  defendant  is  a  corpora- 
tion, duly  chartered  for  the  purpose,  among 
other  things,  of  carrying  on  the  business  of 
telegraphic  communication  between  the  cities 
of  Spartanburg  and  Greenville  and  other 
points,  which  allegation  was  denied  in  the 
answer,  and  no  proof  was  offered  whatever 


to  show  whether  defendant  was  a  domestic 
or  foreigu  corporation.  If  defendant  is  a 
foreign  corporation,  the  condemnation  stat- 
utes do  not  apply.  Duke  v.  Postal  Telegraph 
Cable  Co.,  71  S.  C  95,  50  8.  E.  675;  Bald- 
win  V.  Postal  Telegraph  Co.,  78  S.  a  422.  50 
S.  E.  69.  In  each  of  these  cases  an  admis- 
sion appeared  in  the  record  that  the  defend- 
ant therein,  probably  tlie  same  corporation 
as  in  this  case,  was  a  foreign  corporation. 
In  this  condition  of  uncertainty  it  would 
be  improper  to  rest  a  nonsuit  on  the  ground 
tl^at  plaintiff's  remedy  was  under  the  cchi- 
demnation  statutes.  But,  even  if  defendant 
must  be  treated  as  a  domestic  corporation 
authorized  to  proceed  under  the  condemna- 
tion statutes,  the  nonsuit  was  improper.  The 
nonsuit  rests  upon  the  theory  that  defend- 
ant entered  and  constructed  its  line  where 
it  did  with  the  permission  of  plaintiff.  That 
is  not  the  only  inference  of  which  the  testi- 
mony is  susceptible.  While  defendant  on 
cross-examination  of  plaintiff  proved  that  he 
executed  a  certain  written  permit  yet  de- 
fendant did  not  see  fit  to  introduce  the  in- 
strument in  evidence.  Concerning  this  Judge 
Purdy  said:  "It  is  undisputed  that  plaintiff 
gave  defendant  a  right  to  enter  upon  the 
land,  because  that  comes  from  the  agree- 
ment. Mr.  Evans  (counsel  for  defendant) 
read  the  contract;  and,  while  it  was  not  put 
in  evidence,  the  full  terms  of  the  contract 
were  brought  before  the  court  and  Jury,  and 
the  concluding  part  of  that  paper  says  dam- 
ages are  to  be  paid  for  injury  done  to  grow- 
ing crops  and  timber  cut"  The  instrument 
in  question  not  being  before  the  court,  we 
cannot  say  that  plaintiff  gave  defendant 
permission  to  construct  its  line  upon,  over, 
and  across  defendant's  land  wherever  it  may 
choose  to  locate  it  On  the  contrary,  the  only 
testimony  on  that  subject  is  by  the  plaintiff, 
who  testified  most  positively  that  he  only 
gave  permission  to  defendant  to  construct 
its  line  over  his  land  along  the  dirt  road.  It 
appears  that  plaintiff's  dwelling  fronts  upon 
the  public  road  between  Spartanburg  and 
Greenville;  that  the  railroad  runs  between 
his  house  and  the  dirt  road ;  that  defendant 
erected  its  line  between  plaintiff's  house  and 
the  railroad;  that  the  line  as  located  by  de- 
fendant went  through  plaintiff's  wheat  field 
and  through  some  pine  woods;  tliat  he  sus- 
tained injury,  not  only  to  his  wheat  but  also 
in  the  cutting  of  his  timber  and  to  his  land 
in  driving  over  his  terraces. 

In  answer  to  the  question  as  to  what  took 
place  between  him  and  defendant's  agent 
when  he  signed  the  paper  referred  to  the 
plaintiff  testified:  "A.  He  told  me  they  .want- 
ed to  run  around  the  dirt  road,  and  if  I 
would  sign  a  paper — told  me  that  all  the  men 
from  Greers  to  my  house  had  signed  It  He 
had  gotten  permission  to  go  through  all  the 
land,  and  unless  I  consented  he  would  force 
me  and  go  and  would  not  pay  me  any  dam- 
ages. That  is  about  the  conversation.  He 
said  he  would  not  pay  if  I  would  not  sign 
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it,  and  they  would  force  It  through  anyhow, 
and  I  jUBt  read  a  few  words  on  the  paper, 
and  he  tore  off  one,  and  I  signed  It.  Q.  What 
did  he  tell  you  as  to  where  he  was  going? 
A.  Told  me  they  would  go  on  the  dirt  road. 
I  told  him  I  would  not  sign  a  paper  on  this 
Bide  of  the  railroad  for  $500  for  them  to  go 
through.  I  told  him,  being  that  I  had  sign- 
ed for  one  man,  I  would  sign  for  him  to  go 
on  the  dirt  road.  Q.  You  would  not  let  him 
00  from  the  side  of  the  railroad  for  $500? 
A.  Yes,  sir ;  and  he  said  he  would  force  the 
line  anywhere  they  wanted  If  I  did  not  sign 
It  Q.  If  you  did  sign  It,  where  would  It 
go?  A.  Go  on  the  dirt  road,  If  I  signed  the 
paper.  Q.  That  Is  the  only  permission  you 
gave?  A.  Yes,  sir.  Q.  Did  you  ever  give 
any  permtesion  to  go  anywhere  else?  A.  No, 
sir.  Q.  You  say  when  you  saw  them  there 
you  said  you  were  going  to  make  them  pay 
damages?  A.  Yes,  sir.  Q.  You  are  trying  to 
make  them  pay  damages  in  this  suit?  A. 
Yes,  sir.  Q.  Did  you  ever  consent  for  them 
to  go  where  they  did  go?  A.  No,  sir ;  never 
did.  They  come  In  there,  but  I  never  con- 
sented for  It  Q.  They  told  you  they  could 
go  wherever  they  wanted  to?  A.  Yes,  sir. 
Q.  You  said  you  would  make  them  pay  for 
it?    A.  Yes.  sir." 

In  the  absence  of  a  valid  writing  to  the 
contrary.  It  is  Inferable  from  the  testimony 
that  the  only  permission  given  was  the  right 
to  construct  along  the  dirt  road,  and  thaf  de- 
fendant, in  violation  of  the  permit,  construct- 
ed elsewhere.  If  so,  such  entry  was  not  by 
permission,  but  constituted  a  trespass.  The 
condemnation  statutes  apply  when  the  en- 
try is  by  permission  and  the  acts  done  or 
sought  to  be  done  are  incident  to  the  right 
granted.  Granger  v.  Telegraph  O).,  70  S.  0. 
530,  50  S.  E.  193,  106  Am.  St.  Rep.  750. 

But  it  is  contended  that  after  being  aware 
that  defendant  was  locating  its  line  where  It 
did  plaintiff  made  no  protest,  but  consented 
to  such  entry  upon  an  agreement  by  defend- 
ant to  pay  damages.  This  Is  based  upon 
the  following  testimony  of  plaintiff:  Folio 
20.  "Q.  When  did  you  first  know  that  any- 
body had  built  a  telegraph  line  across  the 
field?  A.  Well,  they  went  through  before  I 
knowed  they  were  going  through.  There  was 
a  gentleman  who  came  there  and  got  leave  to 
go  through  the  dirt  road.  Q.  You  gave  him 
leave?  A.  Yes,  sir;  on  the  dirt  road.  For 
that  dirt  road,  I  signed  a  paper  for  him  to 
go  on  the  dirt  rood,  and  he  said  he  would 
not  strike  my  land  only  now  and  then.  Q. 
You  gave  him  permission  to  go  on  the  land? 
A.  I  signed  a  paper  to  that  effect.  Q.  You 
signed  a  paper  allowing  him  to  go  on  the 
land?  A.  Yes,  sir;  to  go  next  to  the  dirt 
road.  Q.  Did  he  pay  you  anything  for  It? 
A.  No,  sir ;  he  gave  me  a  dollar."  Folio  45. 
"Q.  You  saw  them  raising  the  poles?  A. 
Yes,  sir.  Q.  Before  they  got  them  up?  A. 
Yes,  sir.  Q.  Did  you  say  anything  to  them? 
A.  Yes,  sir.  Q.  When  they  were  putting  up 
the   poles?    A.  Yes,  sir.    Q.  You  didn't  ob- 


ject to  their  going  through,  did  you?  A.  i 
told  them  they  would  have  to  pay  me  dam- 
ages. Q.  You  didn't  object  to  their  going 
through?  A.  They  were  half  through  before 
I  went  to  them.  Q.  When  you  got  there  you 
Just  told  them  they  had  to  pay  you  damages? 
A.  I  told  them  my  understanding —  Q. 
They  agreed  to  pay  you?  A.  Said  they 
would  pay  me  damages.  Q.  You  knew  that? 
A.  Yes,  sir.  Q.  You  said  you  wanted  damages 
for  going  through?  A.  They  agreed  to  pay 
damages.  Q.  They  agreed  to  pay  you  dam- 
ages for  your  crop,  and  for  the  trees  they 
cut  down,  and  for  going  over  there?  A.  They 
would  not  agree  to  pay  anything.  They 
didn't  to  me  when  I  went  to  them.  Q.  You 
signed  this  paper.  Did  you  read  it?  A.  No, 
sir ;  I  never  read  It  I  never  had  my  specks. 
I  was  out  in  the  field.  He  just  read  over  a 
few  lines.  Q.  You  sign  your  name  that  good 
without  your  specks?  A.  Yes,  sir.  Q.  Then 
you  do  not  need  specks  much?  A.  That  has 
been  several  years  ago.  Q.  You  signed  that 
where?  A.  I  signed  it  out  in  the  field.  Q. 
So  you  were  perfectly  willing?  A.  He  read 
over  to  me  something  like  that.  I  don't 
know  whether  he  read  it  correct  or  not.  Q. 
We  agree  to  pay  damages  to  crops  and  tim- 
ber? A.  When  I  went  to  this  man,  one  of 
them  there  said  he  would  not  pay  me  dam-, 
ages.  Q.  You  told  them  you  expected  dam- 
aged for  going  through  there?  A.  Yes,  sir." 
A  possible  and  reasonable  view  of  this  testl- 
nM>ny  is  that,  when  plaintiff  said  "they 
agreed  to  pay  damages,"  he  was  referring 
to  the  written  paper  and  agreement  to  con- 
struct along  the  dirt  road  In  which  the  de- 
fendant agreed  to  pay  damages  to  crops  and 
timber,  but  that  there  was.no  agreement  to 
pay  damages  with  respect  to  the  line  adopt- 
ed by  defendant,  but  that  defendant  had  en- 
tered without  the  knowledge  of  plaintiff,  and 
upon  ascertaining  that  fact  he  Informed  them 
they  would  have  to  pay  damages.  This  was 
not  inconsistent  with  the  present  suit  for 
damages. 

There  being  some  testimony  tending  to 
show  that  defendant  trespassed  upon  plaln- 
tifTs  land  to  his  Injury,  it  was  error  to  grant 
a  nonsuit. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  remanded  for  a  new 
triaL 

(80  a  C.  321) 
CITY  COUNCIL  OF  GREENVILLE  v. 
BARLE.* 

(Supreme  Court  of  South  Carolina.    March  80, 
1908.) 

1.  Municipal   Oobpobations  —  Public   Im- 

FBOVEMBNTS  —  BaMAOES   —   AUTHOBITT    TO 

Make  Impbovement— Effect. 

The  right  of  an  abutting  lot  owner  to  dam- 
ages to  improved  property  resulting  from  alter- 
ing the  grade  of  a  sidewalk,  does,  not  depend 
on  whether  the  improvements  were  made  with 
reference  to  a  street  grade  obtained  of  the  city 


*Rehearing  denied  May  13,  1906. 


1118 


60  SOUTHEASTERN  REPORTER. 


lS.C. 


engiDeer,  or -whether  he  had  authority  to  fix  such 
grades* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S§  d25-92ai 

2.  RjsFEBENGE— Findings. 

In  a  proceeding  to  enjoin  a  property  owner 
from  haying  arbitrators  appointed  to  assess  dam- 
ages to  his  properly  from  the  raising  of  the 
grade  of  a  sidewalk,  a  finding  of  a  master  in 
chancery  that  "the  plaintiff  concedes  that  if  the 
city  did  elevate  the  sidewalk,  and  if  any  dam- 
ages did  result,  the  injunction  must  be  dis- 
solved," is  not  erroneous  for  failure  to  include 
therein  that  the  plaintiff  qualified  the  admis- 
sion by  asserting  and  proving  that  it  was  neces- 
sary for  the  city  engineer  to  lay  the  cement 
in  the  manner  in  which  he  did  to  carry  off  the 
surface  drainage  and  prevent  it  from  washing 
defendant's  lot,  and  by  claiming?  that,  if  the  ob- 
ject was  achieved,  a  temporary  injunction  should 
not  be  dissolved,  notwithstanding  the  houses 
might  be  raised. 

3.  SaMB— RePOBT— OONSTBUCnON. 

In  a  proceeding  to  enjoin  plaintiff  from 
having  arbitrators  appointed  to  assess  damages 
for  tne  raising  of  a  sidewalk  grade,  where 
plaintiff  claimed  that  defendant  was  estopped 
to  claim  damages  because  of  certain  acts  amount- 
ing to  consent,  a  finding  of  the  master  in 
chancery  that  plaintiff's  uability  depended  on 
whether  it  altered  the  grade  without  defendant's 
consent  referred  to  defendant's  consent  as  an  es- 
toppel, and  did  not  mean  that  his  consent  was 
essential  to  a  change;  hence  an  exception  to 
the  finding  was  properly  overruled. 

4.  Municipal    Cobpobations   —   Changing 
-   Gbadb  of  Stbeet— Remedies. 

The  mere  fact  of  an  issue  of  estoppel  to 
claim  damages  from  raising  the  grade  of  a  side- 
walk is  not  sufficient  to  prevent  recovery  of 
damages  if  the  estoppel  is  not  proved. 

5.  Evidence  —  Pbesumptions  —  Rebuttal  of 
Pbesumptionb  of  Fact. 

Proof  of  lack  of  knowledge  of  certain  facts 
will  overcome  a  presumption  of  knowledge  there- 
of. 

6.  Appeal— Reservation  of  Grounds— Suf- 
ficiency OF  Grounds  of  Objection  Bk- 

LOW. 

Matters  not  properly  raised  for  considera- 
tion below  will  not  be  reviewed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  $S  1018-1034.] 

7.  Reference  —  Hearing— Reopening  Case- 
Discretion  OF  Masteb. 

On  a  reference  to  a  master  in  chancery, 
whether  additional  evidence  may  be  introduced 
the  next  day,  after  both  sides  have  announced 
their  conclusion  of  testimony,  rests  in  the  dis- 
cretion of  the  master. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Reference,  $  96.] 

8.  Appeal— Habmless  Ebbob— Exclusion  of 
Evidence. 

Refusal  to  admit  a  party's  tax  return  to 
refute  his  testimony  as  to  the  value  of  property 
in  an  action  involving  the  question  of  damages 
from  the  raising  of  a  sidewalk  is  harmless  error. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    Geo.  W.  Gage,  Judge. 

Action  by  the  city  council  of  Greenville 
against  Thomas  T.  Earle  to  enjoin  proceed- 
ings to  obtain  the  appointment  of  an  arbi- 
trator to  assess  damages  for  the  raising  of 
a  sidewalk.  From  a  judgment  for  defendant* 
plaintiff  appeals.    Affirmed. 

W.  G.  Sirrine,  for  appellant  Wilton  H. 
Earle,  for  respondent 


>  POPE,  O.  J.  On  the  31st  day  of  Augost 
1906,  Dr.  Thomas  T.  Earle  served  a  notice 
in  writing  upon  the  city^  council  of  Green- 
ville, S.  C,  that  he  desired  an  arbitration 
under  the  provisions  of  the  charter  of  the 
city  of  Greenville  of  his  claim  against  the 
said  city  council  amounting  to  $1,000,  for 
damages  caused  to  his  property  by  the  chang- 
ing, altering,  and  raising  of  Richardson  street, 
in  said  city,  during  the  year  1006,  and  previ- 
ous thereto,  the  said  property  being  two  lots 
of  land  on  Richardson  street,  between  Bun- 
combe and  Coffee  streets,  in  said  city  and 
having  a  frontage  of  105  feet  on  the. west 
side  of  Richardson  street,  more  or  less,  and 
that  he  thereby  demanded  the  appointment 
of  an  arbitrator  to  represent  the  interest 
of  said  city  in  this  matter  as  provided  by 
said  charter.  A  complaint  was  filed  by  the 
city  council  of  Greenville  on  the  11th  day 
of  October,  1006,  which,  after  giving  a  de- 
tailed statement  of  the  city  of  Greenville's 
objection  thereto,  prayed  that  the  defendant 
be  enjoined  from  proceeding  to  have  arbi- 
trators appointed  to  assess  damages  to  the 
property  either  by  notice,  mandamus,  or  oth- 
erwise until  plaintUTs  liability  be  establish- 
ed, and  for  such  other  and  further  relief 
as  to  the  court  may  seem  proper.  Judge 
Watts  passed  an  order  on  the  15th  day  of 
October,  1906,  wherein  he  required  Dr.  Thom- 
as T.  Earle  to  show  cause  before  him  on  the 
25th  day  of  October,  1906,  why  he  should  not 
be  enjoined  from  all  proceedings  to  obtain 
the  appointment  of  an  arbitrator  to  assess 
damages  on  account  of  the  laying  of  the 
sidewalk  on  Richardson  street,  in  the  city 
of  Greenville,  and  in  the  meantime  enjoined 
or  restrained  any  further  proceedings  by 
Dr.  Earle  in  relation  thereto.  To  this  com- 
plaint Dr.  Earle  made  his  answer,  setting 
up  his  rights  in  the  premises,  and'  on  the 
24th  day  of  October,  1906,  Judge  Watts 
issued  his  order  enjoining  Dr.  Earle  from 
any  proceedings  until  the  further  order  of 
the  court,  and  that  it  is  further  ordered  by 
Judge  Watts  that  It  be  referred  to  J.  W. 
Gray,  Esq.,  master  for  Greenville  county,  to 
take  such  testimony  lus  may  be  offered  by  the 
parties  in  support  of  the  pleadings,  and  re- 
port the  same  to  this  court,  with  his  conclu- 
sions of  fact  with  leave  to  report  any  special 
matter.  Both  sides  to  the  controversy  were 
heard  by  witnesses  before  the  master,  who 
made  the  following  report  upon  such  issues 
referred  to  him: 

"To  the  Court  of  Common  Pleas :  The  mas- 
ter to  whom  this  case  was  referred  hega  leave 
to  report  that  he  has  held  reference  and  tak- 
en the  testimony  herewith  filed."  The  com- 
plaint in  this  case  sought  an  injunction  to 
restrain  defendant  from  prosecuting  proceed- 
ings begun  by  him,  under  section  90  of  the 
charter  of  the  city  of  Greenville,  to  have 
an  assessment  of  damages  alleged  to  have 
been  done  to  defendant's  property  by  the  al- 
tering of  *^e  grade  of  the  sidewalk  on  the 
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BotLth  Bide  of  Richardson  street;  In  said  dty, 
within  the  last  three  years.  An  order  to 
show  cause  why  an  injunction  should  not  be 
granted  as  prayed  for  was  passed  by  Judge 
R.  0.  Watts  on  the  15th  day  of  October,  1906, 
and,  the  defendant  having  made  return  there- 
to and  filed  his  answer,  after  hearing  argu- 
ment, Judge  Watts  on  the  24th  day  of  Oc- 
tober, 1906,  ordered  "that  the  defendant, 
Thomas  T.  Earle,  be  and  he  Is  hereby  re- 
strained and  enjoined  until  the  further  or- 
der of  this  court  from  taking  any  proceed- 
ings to  obtain  the  appointment  of  commis- 
sioners to  assess  the  alleged  damages  suffer- 
ed by  him  on  account  of  the  laying  of  the 
sidewalk  on  Richardson  street,  and  the  chang- 
ing of  the  grade  thereof."  He  further  order- 
ed that  it  be  referred  to  J.  W.  Gray,  master 
for  GreeuTllIe  county,  to  take  such  testimony 
as  may  be  offered  by  the  parties  in  support  of 
the  pleadings,  and  report  the  same  to  this 
court,  with  his  conclusions  of  fact,  with  leave 
to  report  any  special  matter. 

"The  issues  raised  by  the  pleadings  are: 
(1)  Did  the  plaintiff  alter  the  grade  of  the 
sidewalk  in  front  of  defendant's  property  and 
thereby  damage  the  same?  (2)  If  so,  is  the 
defendant  estopped  by  his  own  acts  from 
claiming  such  damages?  (3)  Statute  of  limi- 
tation&  The  plaintiff's  liability  for  damages 
depends  upon  whether  it  altered  the  grade  of 
the  sidewalk  In  front  of  defendant's  property 
without  his  consent,  and  whether  such  altera- 
tion of  grade  affected  injuriously  the  value 
of  said  property.  Of  course,  such  liability  is 
subject  to  the  plea  of  estoppel  and  the  stat- 
ute of  limitations. 

"I  find  as  matters  of  fact:  (1)  That  the 
allegations  contained  in  paragraphs  1,  2,  3,  4, 
and  6  of  the  complaint  are  true.  (2)  That  the 
defendant,  Thomas  T.  Earle,  is  now  the  own- 
er of  the  two  houses  and  lot,  situate  on  the 
west  side  of  Richardson  street,  in  the  city 
of  Greenville,  described  in  the  complaint,  and 
that  he  has  owned  said  property  since  the 
fall  of  1892.  (3).  That  the  defendant  petition- 
ed the  plaintiff  to  have  a  cement  pavement 
put  down  in  front  of  said  property  and  agreed 
to  pay  one-third  of  the  cost,  but  did  not  ask 
for,  or  consent  to,  the  altering  of  the  grade 
of  the  sidewalk  then  existing.  (4)  That  the 
plaintiff  within  the  last  three  years  had  dirt 
placed  on  the  sidewalk  and  a  cement  pave- 
ment^ put  down  In  front  of  defendant's  prop- 
erty on  Richardson  street,  and  In  so  doing 
altered  materially  the  grade  of  the  sidewalk 
so  much  so  as  to  place  the  fioor  of.  the  piazzas 
of  defendant's  two  houses,  which  were  pre- 
viously above  the  sidewalk,  on  a  level  with 
or  a  little  below  the  cement  pavement  (5) 
That  the  rental  value  of  said  property  was 
impaired  by  reason  of  said  alteration  in 
the  grade  of  the  sidewalk,  and  remained 
BO  until  the  houses  on  said  lot  were  raised 
about  18  inches,  and  the  lot  in  front  filled 
with  earth  by  defendant,  at  the  expense  of 
$306u      (6)  That,    to   retain   the   earth   used 


in  filling  In  the  front  yard,  the  erection  of 
sustaining  walls  is  necessary,  and  that  the 
lowest  estimates  furnished  the  defendant  for 
the  construction  of  such  walls  is  $S0.  (7) 
That,  before  said  Improvements  were  com- 
pleted, defendant  suffered  a  loss  of  $30  by 
reason  of  not.  having  Ills  houses  occupied  by 
tenants.  (8)  That  the  def^dant  paid  plain- 
tiff one-third  of  the  cost  of  laying  the  ce- 
ment pavement,  but  at  the  time  of  doing  so 
did  not  know  that  the  grade  of  the  sidewalk 
in  front  of  his  property  had  been  altered.  (9) 
That  the  plaintiff  is  liable  to  the  defendant  in 
damages  under  section  30  of  plaintiff's  charter 
of  incorporation.  (10)  That  the  testimony 
shows  no  act  of  the  defendant,  certainly  after 
the  laying  of  the  cement  pavement,  to  warrant 
an  estoppel.  (11)  That,  the  cause  of  action 
having  taken  place  In  less  than  six  years 
before  the  commencement  of  this  action,  the 
plaintiff  cannot  avail  himself  of  the  statute 
of  limitations. 

"  'Right  to  compensation  In  damages  to 
abutting  lot  owner  for  altering  grade  of  street 
in  Greenville  does  not  depend  on  whether  the 
building  was  erected  with  reference  to  a  street 
grade  obtained  of  city  engineer,  or  whether 
he  had  authority  to  fix  such  grades.'  Maul- 
dln  V.  Greenville,  64  S.  C.  445,  42  S.  E.  202. 
*In  city  of  Greenville  abutting  property  own- 
ers have  right  to  demand  and  cil7  is  liable 
to  make  compensation  for  damages  to  the 
property  by  reason  of  altering  the  grade  of 
the  street  19  8t  at  Large,  p.  106,  amending 
charter  of  the  city  of  Greenville,  gives  an  ad- 
joining lot  owner  compensation  for  damages 
resulting  to  his  lot  from  change  of  grade  in 
street,  and  provides  a  method  of  obtaining 
compensation  by  commissioners,  and  the  ap- 
pointment of  which  by  either  party  may  be 
compelled  by  mandamus.'  Garraux  v.  City  of 
Greenville,  53  S.  O.  575,  31  S.  E.  597.  *The 
circuit  court  may  by  mandamus  compel  dty 
council  of  Greenville  to  appoint  a  commission- 
er to  assess  damages  to  abutting  property  by 
altering  grade  of  street  where  defense  is  that 
liability  in  this  case  is  not  conceded,  but  is 
denied,  nor  has  it  been  adjudged  liable  here- 
tofore.' Gibson  V.  Greenville,  64  S.  C.  455, 
42  S.  E.  206.  The  master  therefore  recom- 
mends that  the  complaint  be  dismissed  and 
the  injunction  dissolved,  and  that  a  man- 
damus issue  compelling  the  plaintiff  to  ap- 
point a  commissioner  as  required  in  section 
30  of  the  act  of  incorporation  of  the  city  of 
Greenville  (19  St  at  Large,  p.  114)." 

Upon  the  exceptions  filed  thereto  by  the 
city  of  Greenville  the  matter  came  on  to  be 
heard  by  his  honor,  Jlidge  Gage,  on  the  5th 
day  of  July,  1907,  Judge  Gage  pronounced  the 
following  decree :  "Decree,  l^ere  are  two  is- 
sues and  both  of  fact^*  First  Was  the  side- 
walk elevated?  Second.  Was  the  abutting  lot 
damaged  thereby?  The  master  found  both 
Issues  against  the  plaintiff.  The  plaintiff  con- 
cedes that  if  the  city  did  elevate  the  sidewalk, 
and  if  any  damage  did  result,  then  the  in- 
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Junction  must  be  dissolved.  But  the  plaintlfC 
contends  that  the  defendant,  with  others, 
joined  in  a  petitioni  for  the  sidewalk;  and 
that  he  is  now  estopped  to  say  the  work  In- 
jured him.  The  plaintiff  further  contends 
that  the  laying  of  the  cement  sidewalk  has 
enhanced  the  value  of  the  lot,  so  that  defend- 
ant has  not  been  damaged  at  all.  These  con- 
tentions I  cannot  sustain.  I  am  of  the  opin- 
ion that  the  report  of  the  master  must  be 
affirmed ;  and  It  is  so  ordered.  It  Is  further 
ordered  that  the  Injunction  be  dissolved,  and 
that  the  defendant  be  remitted  to  his  remedy 
at  law." 

From  this  order  the  plaintiff  has  appealed 
to  this  court  upon  11  exceptions,  which  we 
will  dispose  of  In  their  order: 

1.  "His  honor  erred  in  finding  as  foUown: 
The  plaintiff  concedes  that  if  the  city  did 
elevate  the  sidewalk,  and  if  any  damages  did 
result,  then  the  Injunction  must  be  dissolved.' 
He  should  have  held  that  the  plaintiff  quail- 
fled  this  admission  by  asserting  and  proving 
that  It  was  necessary  for  the  city  engineer  to 
lay  the  cement  In  the  manner  in  which  It  was 
laid  In  order  to  carry  off  the  surface  drain- 
age, and  to  prevent  the  same  from  washing 
defendant's  lot,  and,  if  this  object  was  achiev- 
ed, then,  notwithstanding  the  houses  might  be 
raised;  the  Injunction  should  not  be  dissolved." 

Before  we  begin  a  consideration  of  the  ex- 
ceptions, we  remark  that  the  citation  of 
the  statute  and  decisions  relating  to  the  mat- 
ter here  complained  of  is  so  full  and  complete 
In  the  master's  report  that  we  content  our- 
selves to  this  reference  to  the  same.  We  do 
not  see  that  the  addition  desired  by  the  ap- 
pellant to  the  language  used  by  the  circuit 
judge  Is  at  all  Important.  The  circuit  judge 
did  not  find  that  the  additional  words  or  pro- 
viso of  the  appellant  were  necessary,  nor  do 
we.    This  exception  Is  overruled. 

2.  "His  honor  erred  In  ordering  .that  the 
Injunction  be  dissolved,  and  the  defend- 
ant be  remitted  to  his  remedy  at  law,  be- 
cause it  appears  from  the  whole  case  that  the 
plaintiff  had  shown  good  ground  for  the  grant- 
ing of  an  Injunction  by  the  preponderance  of 
the  testimony." 

The  circuit  judge  having  become  convinced 
that  the  grounds  upon  which  the  appellant 
sought  to  stay  the  hands  of  the  respondent 
were  not  well  grounded,  and,  of  course,  such 
being  the  case,  the  Injunction  ought  not  to 
have  been  retained.  A  careful  study  of  the 
testimony  convinces  us  that  the  injunction 
should  have  been  dissolved.  This  exception 
is  overruled. 

3.  "His  honor  erred  In  refusing  to  sustain 
the  first  exception  to*  the  master's  report, 
which  was  as  follows :  'The  master  erred  In 
holding  that  the  plaintiff's  liability  for  dam- 
ages depended  upon  whether  It  altered  the 
grade  of  the  sidewalk  without  defendant's 
consent,  and  whether  such  alteration  Injured 
the  value  of  defendant's  property,  when  he 
should  have  held  that  the  question  of  the  de- 
fendant's consent  had  nothing  to  do  with  this 


case.  The  streets  belong  to  the  public,  and 
must  be  kept  and  Improved  according  to  the 
best  judgment  of  the  dty  engineer,  and  the 
sole  question  l8  whether  the  building  of  the 
cement  walk  caused  any  damage  to  the  de- 
fendant' " 

The  master  did  not  mean  by  the  language 
employed  by  him  to  convey  the  idea  that  the 
consent  of  the  landowner  was  essential  to  any 
changes  made  by  the  city  council,  but  that 
as  a  fact  the  defendant  did  not  consent  to 
any  change.  This  exception  must  be  over- 
ruled. 

4.  "His  honor  erred  In  refusing  to  sustain 
the  second  exception  to  the  master's  report, 
which  was  as  follows:  'The  master  erred  in 
finding  that  the  plaintiff  materially  altered 
the  grade  of  the  sidewalk  so  as  to  place  the 
fioors  of  the  defendant's  piazzas  on  a  level,  or 
a  little  below,  the  cement  pavement,  when  he 
should  have  held  that  from  all  the  testimony 
it  appears  that  the  defendant's  houses  have 
always  been  below  the  level  of  the  former 
sidewalk,  and  that,  when  the  cement  sidewalk 
was  put  down,  no  material  changes  were  made 
In  the  grade,  but  the  sidewalk  was  simply 
brought  to  the  uniform  surface,  making  the 
difference  in  the  highest  place,  above  the  old 
grade,  only  six  inches,  and  the  six-Inch  raise 
was  necessary  by  the  contour  of  the  land, 
water  having  heretofore  poured  over  the  side- 
walk onto  the  defendant's  property,  making 
the  walk  at  that  place  muddy  and  damp.' " 

A  careful  investigation  of  the  testimony 
caused  us  to  conclude  that  the  master  made 
no  mistake  in  his  conclusion  here  referred  to. 
There  was  an  honest  difference  of  opinion 
evinced  by  the  witnesses  on  both  sides,  but 
the  weight  of  the  testimony  lay  with  the  de- 
fendant This  exception  is  overruled. 
•5.  "His  honor  erred  in  refusing  to  sustain 
the  third  exception  to  the  master's  report 
which  was  as  follows:  The  master  erred  in 
holding  that  the  rental  value  of  d^endant's 
property  was  Impaired,  or  that  it  was  dam- 
aged by  the  building  of  the  cement  sidewalk, 
or  that  it  was  necessary  to  raise  the  houses 
at  an  expense  of  $316  In  order  to  make  them 
yield  as  large  a  rental  as  before,  and  he  also 
erred  in  finding  that  it  was  necessary  to  build 
ar  retaining  wall  to  hold  back  the  dirt  which 
the  defendant  has  seen  fit  to  place  upon  the 
property,  which  has  always  been  far  below 
the  street  level,  and  which  at  the  back  of  the 
house  was  from  four  to  six  feet  below  the 
level  of  the  sidewalk.  He  erred  In  finding 
that  such  costs  would  be  ISO.'" 

The  master's  conclusion  as  here  complained 
of  Is  supported  by  a  preponderance  of  the  tes- 
timony of  the  witnesses.  This  exception  is 
overruled, 

6.  "His  honor  erred  in  refosing  to  sustain 
the  fourth  exception  to  the  master's  report 
which  was  as  follows:  The  master  erred  in 
holding  that  the  defendant  has  suffered  any 
loss,  either  in  the  rental  value  of  the  houses 
or  in  the  actual  value  of  this  property,  by 
the  altering  of  the  sidewalk  or  by  any  worlp 
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that  was  done  upon  tbe  aldewalk  before  the 
cement  was  laid,  and,  if  the  testimony  raised 
any  questions  as  to  how  much  of  the  dirt  had 
been  thrown  upon  the  sidewalk  from  time  to 
time  remained  in  spite  of  the  rains,  it  clearly 
appears  that  the  defendant  knew  or  ought  to 
have  known  of  the  raise  in  the  sidewalk  at 
the  time  he  signed  the  petition  for  the  cement 
in  1906.  The  defendant,  being  a  property 
owner  and  signing  a  petition  for  the  cement 
work,  is  now  estopped  from  claiming  damages 
to  his  property  by  reason  of  anything  that 
was  done  prior  to  1906.  The  testimony  in 
this  case  shows  by  the  great  preponderance 
thereof:  (1)  That  the  city  engineer,  in  order  to 
lay  the  sidewalk  properly  and  carry  off  the  sur- 
face flood  water  which  has  always  come  down 
Richardson  street,  was  compelled  to  raise  the 
sidewalk  6  inches  at  the  highest  point ;  that 
is  to  say,  3^  Inches  in  front  of  one  house 
belonging  to  defendant,  and  4%  inches  In 
front  of  the  other  hous^  and  this  slight 
change  of  grade  being  necessary  for  the  pro- 
tection of  defendant's  property  no  damages 
can  be  recovered.  (2)  That  the  property  of 
defendant  Instead  of  being  daftiaged,  is  great- 
ly appreciated  in  value  and  since  the  building 
of  the  cement  sidewalk/  " 

We  do  not  think  there  was  any  error  here 
by  the  master.  There  was  no  estoppel  to  the 
defendant  by  reason  of  his  having  petitioned 
city  council  along  with  others  to  have  the 
pavement  placed  on  Richardson  street  The 
rule  laid  down  in  Gaston  v.  Brandenburg,  42 
8.  C.  348,  20  S.  B.  157,  does  not  interfere  with 
the  right  of  the  defendant  This  exception 
Is  overruled. 

7.  "His  honor  erred  in  refusing  to  sustain 
the  fifth  exception  to  the  master's  report 
which  was  as  follows:  'The  master  erred  in 
finding  that  the  defendant  did  not  know  when 
be  paid  for  the  cement  that  there  had  been 
a  slight  change  in  the  sidewalk,  when,  if 
there  had  been  any  changes,  he  was  presumed 
to  know  it  under  the  circumstances.' " 

The  proof  offered  was  that  Dr.  Earle  did 
not  know  of  any  changes  at  the  time  that  he 
agreed  to  pay  part  of  the  cement  sidewalk, 
and  there  was  no  proof  that  he  did  know. 
Presumptions  fade  in  the  presence  of  fact 
This  exception  is  overruled. 

8.  "His  honor  erred  in  refusing  to  sustain 
the  sixth  exception  io  the  master's  report 
which  was  as  follows:  'The  master  erred  in 
finding  that  the  plaintiff  is  liable  to  defend- 
ant under  section  30  of  the  city  charter,  or 
that  the  plaintiff  cannot  avail  himself  of  the 
plea  of  estoppel  or  of  the  statute  of  limita- 
tions.' " 

We  see  no  reason  why  section  80  of  tine:  city 
charter  does  not  govern  the  rights  of  Dr. 
Earle  as  well  as  other  citizens.  There  was 
no  reason  why  the  doctrine  of  estoppel  should 
applr,  nor  did  the  statute  of  limitations  ap- 
ply.   This  exception  is  overruled. 

9.  "His  honor  erred  in  refusing  to  sustain 
the  seventh  exception  to  the  master's  report 
which  was  as  follows:   'The  master  erred  in 
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holding  that  a  right  of  compensation  against 
the  city  of  Greenville  has  no  reference  to  the 
grade  given  by  the  city  engineer,  and  he  should 
have  found  that  no  grade  was  asked  for  by 
the  defendant  in  this  case  when  he  built  the 
houses ;  that  he  cannot  complain  even  if  the 
grade  has  be^i  altered.' " 

It  seems  that  the  grade  given  by  the  city 
engineer  to  Richardson  street  was  not  brought 
out  with  any  prominence  in  this  contention, 
and  we  see  no  reason  why  it  should  be  in  this 
case.    This  exception  is  overruled. 

10.  "His  honor  erred  in  refusing  to  sustain 
the  eighth  exception  to  the  master's  report 
which  was  as  follows:  'The  master  erred  in 
refusing  to  allow  the  plaintiff  to  introduoe  in 
evidence  the  tax  return  of  the  defendant  f6r 
the  year  1906  in  reply  to  defendant's  testi- 
mony that  the  property  is  now  worth  more 
than  $8,000,  when  said  tax  return  shows  that 
the  entire  property  was  returned  the  same 
year  that  the  sidewalk  was  built  as  $1,800.' " 

Both  parties  had  announced  their  conclu- 
sion of  testimony,  but  on  the  next  day  there- 
after counsel  for  the  city  oouncil  of  Green- 
ville wished  to  introduce  a  tax  return  of  Dr. 
Earle.  The  master  declined  to  open  the  ref- 
erence for  that  purpose.  This  was  within  his 
discretion.    This  exertion  is  overruled* 

11.  "If  his  honor  properly  sustained  the 
eighth  exception  to  the  inaster's  report,  then 
his  honor  erred  in  refusing  to  allow  plaintiff 
to  introduce  the*  tax  return  of  the  defendanit 
in  open  court,  or  in  not  ordering  the  case 
back  to  the  master  with  instructions  to  per- 
mit the  said  tax  return  to  be  Introduced  in 
evidence." 

The  tax  return  referred  to  in  the  tenth  ex- 
ception is  again  presented  as  a  ground  of 
this  exception  to  the  master's  report  Ko 
gravity  can  attach  to  a  failure  to  admit  in 
evidence  a  tax  return.  We  see  no  error  here. 
Let  this  exception  be  overruled. 

It  is  the  judgment  of  this  court  that  th* 
Judgment  of  the  circuit  court  be  affirmed. 


(TO  S.  C.  571) 

STATE  V.  O'NBALU 

(Supreme  Court  of  South  Carolina.    April  10, 
1908.)  ^ 

HOMIOIDB— MaNSLAXJOHTBB— IlVFANTIOIDE. 

A  conviction  of  infanticide  cannot  be  sus- 
tained, in  the  absence  of  proof  that  the  child 
had  ever  breathed  or  was  alive  at  birth. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  fi  475.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  QreenvIUe  County;   Geo.  W.  Gage,  Judge. 

Anna  O^Neall  was  convicted  of  manslaugh- 
ter, and  appeals.  Reversed,  and  remanded 
for  a  new  trial. 

James  H.  Price,  for  appellant  Julius  E. 
Boggs,  for  the  State. 

POPE,  a  J.  The  defendant  Anna  O'Neall, 
was  indicted,  along  with  Sallie  McJunkin  and 
Wesley  W.  Jjyon,  at  the  May  term  of  the 
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court  of  general  sessions  for  Oreenvllle  coun- 
ty. Sbe  was  tried  before  his  honor,  George 
Vf.  Gage,  and  the  Jury,  on  the  charge  of 
manslaughter  causing  the  death  of  her  In- 
fant child,  whose  body  was  recovered  from 
a  well  on  the  premises  where  she  was  liv- 
ing. With  the  consrat  of  the  solicitor  the 
defendants  SalUe  McJunkln  and  Wesley  W. 
Lyon  were  found  not  guilty. 

It  hardly  seems  worth  while  to  pursue 
with  great  care  and  particularity  circumstan- 
ces of  suspicion.  There  was  no  testimony 
that  the  child  had  ever  breathed,  or  was 
alive  at  the  time  of  Its  birth.  The  surgeon 
who  made  the  post  mortem  examination  was 
careful  to  state  that  he  could  not  tell  that 
the  child  had  ever  been  alive,  ^o  other  wit- 
nesses testified  as  to  the  child's  condition  at 
birth.  The  defendant,  Its  mother,  when  ex- 
amined as  a  witness,  was  unable  to  state  the 
child's  condition,  although  she  admitted  that 
she  was  the  mother  of  the  child.  As  Is  decid- 
ed In  the  case  of  State  v.  Wlmberly,  In  3 
McCord,  190:  "In  Indictments  for  murder 
and  manslaughter  It  is  Indispensably  neces- 
sary to  state  that  the  death  ensued  In  con- 
sequence of  the  act  of  the  prisoner."  And 
as  It  Is  stated  in  1  Wharton's  Criminal  Law 
(8th  Ed.)  p.  336:  "In  cases  of  Infanticide  It 
must  be  shown  that  .the  child  was  bom  alive, 
and  for  this  purpose  an  Independent  circu- 
lation Is  necessary."  State  v.  Winthrop,  43 
Iowa,  519,  22  Am.  Rep.  257.  Again,  on  page 
416  of  the  same  volume,  it  Is  said:  "But  It 
must  be  proven  that  the  child  had  been  born 
in  the  world  in  a  living  state.  The  fact  that 
It  has  breathed  for  a  moment  Is  not  conclusive 
proof  thereof."  The  testimony  In  the  case  at 
bar  and  the  citations  of  authorities  herein- 
before made  render  this  court  unwilling  to 
confirm  a  verdict  of  guilty  of  manslaughter 
by  the  jury,  however  painful  and  distressing 
child  murder  is  felt  to  be,  yet  prudence  re- 
quires and  humanity  demands,  also,  that  a 
conviction  of  the  poor  mother  Is  too  dreadful 
to  be  rested  alone  upon  suspicion.  We  there- 
fore hold  that  there  was  error  In  the  Judg- 
ment against  the  defendant,  and  hold  that  the 
Judgment  against  her  should  be  upset. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be,  and  the 
same  Is,  hereby  reversed,  and  the  case  re- 
manded for  a  new  trial. 


(79  S.  C.  467) 

WILLIAMS  V.  RICKEMBAKER  et  al. 

(Supreme  Court  of  South  (Carolina.     April  1« 
1908.) 

Justices  of  thk  Peace— Rje vis w  or  Pbogeeo- 
iNGs— Apfeai/— Seitino  Asidb  Judgments 
BT  Defaui/f. 

After  a  magiftrate,  ae  allowed  by  law,  has 
granted  a  new  trial  on  defendants'  motion  with- 
in five  days  after  rendering  a  default  judgment, 
and  defendants  again  maJke  default,  the  judg- 
ment can  only  he  set  aside  or  suspended  under 


the  express  provisions  of  Oode  Civ.  Proc  1902. 
S  368,  by  toe  circuit  court,  upon  defendants' 
showing  by  affidavit  or  otherwise  that  manifest 
injustice  has  been  done  and  upon  satisfactorr 
excuse  for  their  default,  and  such  relief  cannot 
be  granted  wlien  there  is  no  showing  Chat  de- 
fendants did  not  have  notice  of  the  day  of  tlis 
second  trial,  nor  that  they  suffered  any  otlier 
Injustice,  nor  had  any  excuse  for  their  default 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;   Ernest  Gary,  Judge. 

Action  by  EUlck  Williams  against  C  H. 
Rickembaker  and  another  on  a  note.  Judg- 
ment for  plaintiff  was  afitoned  by  the  cir- 
cuit court,  and  defendants  appeal    Affirmed. 

J.  C.  Hlott,  for  appellants.  Wm.  J.  Flsh- 
bume,  for  respondent 

WOODS,  J.  The  plaintiff  recovered  Judg- 
ment by  default  In  a  magistrate's  court 
against  the  defendant  Rickembaker  as  maker, 
and  the  defendant  Hlott  as  indorser,  on  a 
promissory  note  for  $47.  The  defendants  ap- 
pealed on  these  grounds:  "(1)  That  the  said 
magistrate  was  in  error  in  waiting  one  week 
and  more  to  write  up  bis  Judgment  In  said 
cause  and  giv€#defendants  notice  thereof;  (2) 
that  the  said  magistrate  was  in  error  in  try- 
ing and  determining  the  cause  herein  on  a 
day  of  which  the  defendant  had  no  notice 
whatever."  The  -circuit  court  affirmed  the 
judgment  of  the  magistrate. 

Until  the  expiration  of  five  days  from  the 
rendering  of  the  judgment  the  magistrate 
has  power  to  grant  a  new  trial.  After  the 
expiration  of  that  time  the  only  remedy 
against  a  judgment  by  default  in  &^  magis- 
trate's court  is  under  section  368  of  Code  of 
Civil  Procedure  of  1902,  which  provides:  **If 
the  defendant  failed  to  appear  before  the 
magistrate,  and  it  is  shown  by  the  affidavits 
served  by  the  appellant,  or  otherwise,  that 
manifest  injustice  has  been  done,  and  he 
satisfactorily  excuses  his  default,  the  court 
may,  in  its  discretion,  set  aside  or  suspend 
judgment,  and  order  a  new  trial,  before  the 
same  or  any  other  magistrate  in  the  same 
county,  at  such  time  and  place,  and  on  such 
terms,  as  the  court  may  deem  proper.**  The 
report  of  the  magistrate  shows  judgment  was 
entered  by  default  5th  March,  1907,  and  on 
motion  of  defendants  a  new  trial  was  grant- 
ed, and  the  9th  April  fixed  as  the  trial  day. 
The  defendants  again  made  default  There 
was  no  showing  before  the  circuit  court  by 
affidavit  or  otherwise  that  the  defendants  did 
not  have  notice  of  the  day  of  the  second 
trial,  or  that  they  had  suffered  any  other 
injustice  or  had  any  excuse  for  their  default. 
Hence  there  was  no  ground  upon  which  the 
circuit  court  could  set  aside  or  suspend  the 
judgment  and  order  a  new  trial.  Doty  v. 
Duvall,  19  S.  C.  149 ;  Lawrence  v.  laear,  27 
S.  C.  244,  3  S.  B.  222;  Speer  v.  Meschine^  46 
S.  C.  510,  24  S.  B.  329. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  he  affirmed. 


s.a) 


DEVLIN  r.  OHABLBSXON  A  W.  C.  BT.  Ca 
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(79  8.  G.  454) 
SAUiEY  T.  SEUJBOARD  AIR  LINB  RY. 

(Sapmnfi  €k>art  of  South  Ourolina.    Mardi  80| 
1908.) 

Costb—Afpxal  fbom  Maoistbatb'b  Gottvt. 

_  In  view  of  the  legislation  on  the  subject  (Act 
1878  [16  St.  at  Large,  p.  624],  Act  1880  [17  St. 
at  Large,  p.  206],  and  subsequent  legislation) 
CkMle  Civ.  Proc.  1902  $  373,  relative  to  coats  on 
appeal  from .  magistrates'  courts,  $3  for  proceed- 
ings before  trial  and  $5  for  trial,  does  not  make 
such  allowance  to  the  party,  but  to  his  attorney, 
as  does  Civ.  Code  1902,  S  3099,  so  that  they 
are  allowable  only  in  the  cases  falling  within 
the  latter  section. 

Appeal  from  Oommon  Pleas  Gircnlt  Govrt 
of  Richland  Ck)Qnty;    Qeo.  B.  Prince,  Judge. 

Action  by  J.  L.  Salley  against  the  Seaboard 
Air  Line  Railway.  From  an  order  as  to  costs, 
plaintiff  appeals.    AfiBrmed. 

See  76  S.  O.  173,  66  S.  B.  782. 

De  Pass  &  De  Pass  and  Jas.  H.  Fowlea, 
Jr.,  for  appellant  Lyles  &  McMahan,  for 
respondent 

WOODS,  J.  The  issne  on  this  appeal  is  an 
order  of  the  circuit  Jndge  striking  out  of 
the  taxation  of  costs  the  items  |3  for  pro- 
ceedings before  trial  and  $5  for  trial,  allow- 
ed plaintiff  by  clerk  for  the  appeal  from  the 
magistrate's  court  As  the  action  was  com- 
menced after  12th  January,  1803,  and  was 
not  on  a  contract  which  was  liquidated  at 
that  time,  these  items  could  not  be  allowed 
under  section  3009  of  Civil  Code  of  1902. 

The  fallacy  of  argument  of  counsel  that 
they  are  authorized  by  section  373  of  the 
Code  of  Civil  Procedure  of  1902  will  be  ap- 
parent from  a  short  statement  of  the  legisla- 
tion on  the  subject  The  argument  rests  on 
the  theory  that  these  items  of  cost  are  given 
by  section  373  of  Code  of  Procedure  of  1902 
to  the  successful  litigant  himself,  and  not  to 
his  attorney,  and  therefore  they  are  not  em- 
braced in  the  statutes  doing  away  with  attor^ 
ney's  costs  except  in  certain  specified  cases. 
The  act  of  1878  CI6  St  at  Large,  p.  624),  after 
setting  forth  in  sections  2  and  3  costs  to  be 
allowed  plaintiff's  and  defendant's  attorneys, 
provides  in  section  4:  "Appeals  from  trial 
justice  courts  for  plaintiff  or  defendant :  For 
all  proceedings  before  trial,  three  dollars ;  for 
trial  of  the  cause,  five  dollars."  It  was  no 
doubt  on  the  authority  of  this  statute  that  a 
change  was  made,  and  the  same  provision  for 
costs  was  inserted  in  section  373  of  Code  of 
Civil  Procedure  of  1902.  By  the  act  of  1880 
(17  St.  at  Large,  p.  296),  section  4  of  the  act 
of  1878  was  expressly  repealed,  and  the 
items  of  costs  on  appeal  from  a  magistrate's 
court,  therein  mentioned,  were  allowed  in 
express  terms  to  the  attorneys. 

Without  tracing  in  detail  the  subsequent 
course  of  legislation  on  the  subject  of  costs, 
it  is  sufficient  to  say  that  in  substance  the  act 
of  1880  is  still  of  force,  but  limited  to  cases 
of  appeal  to  the  Supreme  Court  and  "in  ac- 
tions which  were  pending,  or  on  existing  con- 
tracts which  were  liquidated  on  the  12th  day 


of  January,  1893."  OIy.  Code  1902,  fi§  3096, 
9099.  If  these  sections  and  section  373  of 
Code  of  Procedure  are  construed  to  have  no 
dependence  on  each  other,  we  would  hare 
the  curious  result  that,  in  the  cases  falling 
under  section  8099  of  Ciyil  Code  of  1902,  the 
successful  party  and  his  attorney  would  both 
be  allowed  to  tax  separately  the  same  items 
of  costs.  The  true  view  is  the  two  sections 
refer  to  the  same  matter— that  Is,  attorney's 
costs — and  such  costs  are  allowable  under 
section  373  of  Code  of  Procedure  of  1902  only 
in  those  cases  falling  under  section  3099  of 
CiTil  Code  of  1902. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed* 


(79  S.  C.  469) 
DBVUN  et  aL  v.  CHARLESTON  &  W.  0. 
RY.  CO. 

(Supreme  Court  of  South  Carolina.     April  1, 
1908.) 

1.  RaILBOADS— FiBXS— E^riOENCE. 

Evidence,  in  an  action  against  a  railroad 

for  cotton  seed  destroyed  by  fire  from  an  engine, 

examined  and  a  nonsuit  held  properly  refused. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 

vol.  41,  Raibroads,  U  1730-1736.] 

2.  Sahb— ConxBAOTS  fob  Exsmftion  vbom 
Liability. 

A  seedhouse  was  erected  on  defendant  rail- 
road's right  of  way  under  a  contract  binding 
the  person  erecting  the  same  to  save  defendant 
harmless  from  damage  arising  from  the  occu- 
pancy of  such  person,  whether  the  damage  was 
caused  by  defendant's  negligence  or  otherwise. 
Plaintiffs  stored  seed  in  the  seedhouse.  which 
was  destroyed  by  fire  from  an  engine  of  defend- 
ant. Held,  that  the  fact  that  plaintiffs  knew  of 
the  contract  did  not  affect  their  right  to  recover. 

3.  AppBAii— Pbesentatiow  and  Reservation 
OF  Grounds  of  Review  —  Matters  Not 
Pbbsentbd— Vabzanob. 

If  a  variance  was  deemed  material  by  de- 
fendant, he  should,  under  Code  Civ.  Proc.  1902, 
I  190,  have  apprised  the  court  In  what  respect  it 
was  misled  to  its  prejudice,  and  it  is  too  late 
to  urge  the  variance  for  the  first  time  on  appeal. 

4.  Same  —  Questions  of  Fact  —  Vebdictb — 
Amount  of  Recoveby. 

The  court  will  not  disturb  a  verdict  within 
the  allegation  and  proof  merely  because  it  is 
claimed  to  be  excessive. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  E^ror,  Sf  3044-^947.] 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Greenwood  County;  01  C  Featherstone, 
Special  Judge. 

Action  by  O.  EL  Devlin  and  others  against 
the  Charleston  &  Western  Carolina  Railway 
Company.  Judgment  for  plaintUOfs,  and  de- 
fendant appeals.    Affirmed. 

McGhee  &  Richardson  and  S.  J.  Simpson, 
for  appellant  Sheppards,  Grier  &  Park,  for 
respondents. 

JONES,  J.  A  lot  of  cotton  seed  belonging 
to  plaintiffs  and  stored  in  the  warehouse  of 
their  father,  R.  H.  Devlin,  located  on  defend- 
ant's right  of  way  near  the  track,  at  Verdery, 
Greenwood .  county,  was  destroyed  by  fire  on 
October  30, 1906,  and  this  action  was  brought 
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to  recoyer  damages  therefor  under  allega- 
tions that  the  fire  was  the  result  of  defend- 
ant's negligence.  From  a  verdict  and  Judg- 
ment in  favor  of  plaintiffs  for  $516^75,  de- 
fendant appeals. 

The  fitst  contention  Is  that  there  was  error 
in  refusing  the  nonsuit  made  on  the  ground 
that  there  was  no  evidence  of  negligence. 
It  was  proper  to  refuse  nonsuit  There  was 
evidence  tending  to  show  tha^  defendant, 
without  necessity  therefor,  permitted  its  en- 
gine to  remain  stationary  for  about  an  hour 
immediately  opposite  the  Scott  warehouse 
adjoining  the  Devlin  seedhouse,  in  which  was 
stored  hay  and  other  articles;  that  the  bot- 
tom planks  of  said  warehouse  were  off,  that 
combustible  material,  such  as  paper  and 
^leaves,  were  allowed  to  be  upon  the  right  of 
way  from  track  to  warehouse;  that  while 
•the  engine  was  standing  by  said  warehouse  it 
emitted  sparks  of  fire,  and  that  burning 
clinkers  or  coals  were  thrown  out  upon  the 
track;  that  about  30  minutes  after  the  en- 
gine left  it  was  discovered  that  the  end  of 
the  Scott  warehouse  next  the  track  was  on 
fire,  the  fire  apparently  starting  from  the 
gi'ound  and  going  up  the  wall ;  and  that  said 
fire  was  communicated  to  the  Devlin  seed- 
house  and  destroyed  plaintiffs'  cotton  seed. 
There  was  no  evidence  that  the  fire  originat- 
ed in  any  other  way  than  from  defendant's 
engine,  and  there  was  testimony  tending  to 
show  that  coals  of  fire,  apparently  thrown 
out  of  the  engine,  were  burning  on  the  track 
when  the  end  of  the  Scott  warehouse  was  dis- 
covered to  be  on  fire,  and  that  there  was  ap- 
pearance that  material  had  been  burned  be- 
tween the  track  and  warehouse.  This  testi- 
mony afforded  some  evidence  that  the  fire 
was  the  result  of  defendant's  negligent  use 
of  its  engine  under  the  circumstances. 

Appellant's  next  contention  is  that  the 
court  erred  in  excluding  from  evidence  a 
written  contract  between  the  defendant  com- 
pany and  R.  H.  Devlin,  the  father  of  plain- 
tiffs, and  owner  of  the  seedhouse  in  which 
plaintiffs'  cotton  seed  was  stored.  One  of 
the  plaintiffs  signed  for  R.  H.  Devlin,  and 
both  signed  as  witnesses  to  the  contract 
Under  this  contract,  dated  February  20,  1904, 
R.  H.  Devlin  acquired  the  right  to  erect  the 
seedhouse  on  defendant's  right  of  way  In 
which  R.  H.  Devlin  engaged,  among  other 
things,  "to  save  the  defendant  harmless  from 
all  damage  to  any  person  that  may  partly  or 
wholly  arise  from  or  be  traceable  to  the  oc- 
cupancy of  said  premises  by  the  party  of  the 
first  part  Or  any  other  person,  whether  such 
damage  be  caused  by  the  negligence  of  the 
company's  employes,  or  from  any  other  cause 
whatsoever."  Appellant  contends  that  this 
contract  was  admissible  on  the  ground  that, 
if  plaintiffs  stored  their  property  in  that 
house  with  knowledge  of  said  agreement,  that 
fact  would  tend  to  show  estoppel  and  con- 
tributory negligence.  It  was  not  error  to 
exclude  the  instrument,  as  it  did  not  appear 


that  plaintiffs  were  parties  thereto,  or  were 
bound  thereby,  as  lessees  or  assignees,  so  as 
to  place  them  in  privity  with  R.  H.  Devlin. 
The  allegation  of  the  complaint  and  the  proof 
was  to  the  effect  that  the  seedhouse  belonged 
to  R.  H.  Devlin,  and  plaintiffs  had  stored 
therein  the  cotton  seed.  Ck)nceding  that 
plaintiffs  had  knowledge  of  the  terms  of  the 
contract,  they  could  only  know  that  R.  H. 
Devlin  had  agreed  to  insure  the  building  and 
contents  and  indemnify  the  defendant  against 
loss  occurring  as  in  this  case,  a  matter  not 
affecting  their  right  to  recover  of  def^idant 
for  any  loss  they  might  sustain  through  de- 
fendant's negligence.  This  point  was  ex- 
pressly so  ruled  In  King  v.  Southern  Pacific 
Ck).,  109  Cal.  96,  41  Pac.  786,  29  L.  R.  A.  755. 
.  The  last  alleged  ground  of  error  is  that 
there  was  no  evidence  to  support  the  amount 
of  the  verdict  There  was  evidence  that 
plaintiffs  lost  by  the  fire  40  tons  of  cotton  seed 
worth  probably  $16.15  per  ton,  amounting  to 
$646,  and  the  Jury  rendered  a  verdict  for 
$516.75.  The  contention,  however,  is  that 
the  complaint  alleged  loss  to  the  amount  of 
$750  from  destruction  of  cotton  seed  "stored 
in  a  seedhouse,"  etc.,  and  that  the  proof  was 
that  the  seed  was  in  two  seedhouses  ad- 
jacent, and  that  two-thirds  of  the  seed  was  in 
one  house  and  one-third  in  the  other,  and  that 
in  no  event  should  the  recovery  exceed  two- 
thirds  of  $646  ($436.06),  or  two-thirds  of  $750, 
the  amount  claimed  ($493.33). 

There  is  nothing  to  show  that  defendant 
was  misled  to  his  prejudice.  Very  probably 
both  storing  rooms  were  under  a  single  roof, 
or  one  was  a  shedroom  attached  to  the  other. 
At  any  rate,  both  rooms  or  houses  were  the 
property  of  R'  H.  Devlin  closely  adjacent 
If  the  variance  between  the  proof  and  allega- 
tion was  deemed  material,  defendant  under 
section  190  of  the  Code  of  Civil  Procedure 
of  1902,  should  have  apprised  the  court  In 
what  respect  It  was  misled  thereby  to  its 
prejudice,  whereupon  the  court  could  have 
ordered  an  amendment  upon  just  terms.  It 
is  too  late  now  to  urge  such  objection.  The 
exception  must  be  overruled  under  the  well- 
established  rule  that  this  court  will  not  dis- 
turb a  verdict  within  the  allegation  and  proof 
merely  because  it  is  claimed  to  be  excessive. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(147  N.  C.  3M) 
REAMS  V.  WILSON. 

(Supreme  Court  of  North  Carolina.     April  8, 
1908.) 

1.  Brokers— Compensation— TKBMiNATioN  or 
—  Contract  of  ibcPLOTMENT  —  Quantum 
Meruit. 

Where  a  broker  was  employed  to  sell  prop- 
erty under  express  agreement  that,  in  lieu  of 
commissioDS  for  making  the  sale,  he  should  re- 
ceive all  he  could  get  for  the  property  over 
$1,400,  he  was,  on  procuring  a  purchaser  readj, 
able,  and  willing  to  buy,  entitled  to  recover  from 
the  owner  the  amount  which  the  purchaser  se- 
cured by  him  was  willing  to  pay  for  the  prop- 
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erty  in  excess  of  the  $1,400,  and  was  not  limit- 
ed to  a  quantum  meruit  recovery  for  services 
rendered,  though  the  owner  had  himself  sold  the 
land  before  the  broker's  sale  was  reported  to 
him. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Diir. 
▼01.  8,  Brokers,  S  56.] 

2.  WOBK  AND  LaBOB  —  QUANTUM  MBBUIT  — 

Grounds  rent  Rkcovsbt  —  Effect  of  Ex- 
press Contract. 

Where  there  is  a  valid  express  contract  re- 
lating to  compensation  for  services  rendered,  re- 
covery therefor  on'  a  quantum  meruit  will  not 
lie. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
▼ol  50,  Work  and  Labor,  §S  23,  23^.] 

&  Principal  and  Aobnt  —  Revocation  by 
Principal— Notice  to  Agent— Necessitt. 
In  order  to  revoke  an  aaency,  a  i^rincipal 

must  give  his  agent  notice  of  the  revocation. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

▼ol.  40,  Principal  and  Agent,  (  60.] 

4.  Brokers— Revocation  of  Agency— Notice 
—Failure  to  Qive  Notice— Effect. 

Where  an  express  agreement  made  between 
the  owner  of  property  and  a  broker  employed 
by  him  to  sell  the  property  required  notice  of 
revocation  of  the  agency  to  be  given  to  the 
broker,  the  broker,  on  procuring  a  purchaser, 
was  entitled  to  compensation  according  to  the 
terms  of  the  contract,  though  the  principal  had 
revoked  the  agency  by  himself  selling  the  prop- 
erty, where  no  notice  of  such  revocation  was 
given  to  the  broker. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼01.  8,  Brokers,  S  45.] 

A.  Same— Amount  of  Goicpensation. 

Where  no  agreement  as  to  compensation 
was  made  between  an  owner  of  property  and  a 
broker  employed  by  him  to  make  a  sale  thereof, 
the  broker  on  procuring  a  purdiaser  could  re- 
cover on  a  quantum  meruit  for  his  services  in 
making  the  sale  at  the  price  he  did,  though  the 
principal  bad  previously  revoked  the  agency  by 
selling  the  property  without  the  broker's  knowl- 
edge, and  not  meraly  compensation  for  services 
np  to  the  time  of  the  revocation  of  the  agency. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  8,  Brokers,  S  55.] 

Appeal  from  Superior  Court,  Durham  Coun- 
ty;  Webb,  Judge. 

Action  by  Henry  A.  Reams  against  H.  F. 
Wilson  for  compensation  for  procuring  a 
purchaser  for  defendant's  property.  From 
the  judgment,  plaintiff  appeals.    Reversed. 

W.  W.  Mason  and  Giles  &  Sykes,  for  ap- 
pellant R.  O.  E^rerett  and  Manning  &  Fou- 
shee,  for  appellee. 

CLARK,  G.  J.  The  uncontradicted  testi- 
mony of  the  plaintiff  is  that  In  December, 
1906,  the  defendant  placed  in  bis  hands  a 
piece  of  property  to  sell  at  $1,400,  with  a 
stipulation  that,  in  lieu  of  commissions,  the 
plaintiff  was  to  have  all  he  could  get  over 
$1,400,  and  that  it  was  agreed,  further,  be- 
tween them  that  the  defendant  would  not 
dispose  of  the  property  without  giving  the 
plaintiff  notice;  that  in  February  the  plain- 
tiff sold  the  property  for  $1,500  to  a  party 
"ready,  able,  and  willing"  to  pay  for  It,  but, 
on  reporting  the  sale  to  defendant,  found 
that  the  latter  had  sold  the  property  January 
29,  1907,  to  another  party  for  $1,350,  with- 
out  giving  the  plaintiff  any  notice.    Upon  the 


above  evidence  the  court  charged  that  the  de- 
fendant had  a  right  to  sell  the  land  and  that 
**the  plaintiff  would  not  be  entitled  to  recov- 
er $100— that  is,  the  difference  between  $1,- 
400  and  $1,500— but  that  he  would  be  entitled 
to  recover  the  quantum  meruit;  i.  e.,  such 
compensation  as  the  jury  may  find  he  is  en- 
titled to  recover  for  the  services  he  render- 
ed the  defendant  in  attempting  to  sell  the 
land  between  the  date  of  the  contract  and 
the  time,  January  29th,  when  the  defendant 
sold  it" 

This  was  erroneous.  There  being  a  valid 
express  contract,  there  is  no  place  for  re- 
covery on  a  quantum  meruit  iiie  plaintiff 
was  entitled  to  recover  the  stipulated  com- 
pensation (here  $100)  if  the  Jury  believed  the 
evidence.  Reed's  B^'rs  v.  Reed,  82  Pa.  420; 
Phclan  V.  Gardner,  43  Gal.  306;  Doty  v.  Mil- 
ler, 43  Barb.  529;  Bailey  ▼.  Chapman,  41 
Mo.  637;  Monroe  v.  Snow,  131  111.  136,  23 
N.  E.  401;  and  numerous  cases  collected  in 
notes  to  Brackenridge  v.  Claridge,  43  L.  R.  A. 
593.  Notice  of  revocation  must  be  given  by 
the  principal  to  the  agent  Mechem,  Agency, 
$  226.  Besides,  In  this  case,  an  express  agree- 
ment that  notice  should  be  given,  is  shown. 
If  there  bad  been  no  agreement  as  to  the 
compensation,  the  plaintiff  could  have  recov- 
ered on  a  quantum  meruit  for  the  value  of 
his  services  in  making  sale  at  the  price  he 
did,  and  not  merely  the  value  of  services  in 
trying  to  make  sale  up  to  January  29tli,  when 
the  defendant,  unknown  to  plaintiff,  actually 
made  sale— the  rule  which  his  honor  laid 
down.  That  the  vendee  of  the  plaintiff  was 
^'ready,  able,  and  willing"  to  comply  is  fully 
shown  by  the  fact  tliat  the  plaintiff,  on  de- 
fendant's/failure to  comply,  bought  the  land 
for  his  vendee  from  defendant's  vendee  for 
$1,500. 

Error. 

an  N.  C.  278) 

TALBOT  V.  TYSON. 

(Supreme  Court  of  North  Carolina.     April  1, 
1908.) 

1.  Appeal— Review— Payment  of  Receivebs. 

The  allowance  by  the  trial  court  of  comn 
missions  to  a  receiver  during  the  continuance 
of  his  functions,  where  not  clearly  excessive  nor 
baaed  upon  a  wrong  principle,  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  8,  Appeal  and  Error,  |  3822.] 

2.  Same— Decisions  Review abijd-^>bdeb  Ap- 
pointing Receives. 

On  an  appeal  from  an  order  allowing  a  re- 
ceiver comnussions,  a  prior  order  appointing 
the  receiver,  which  was  not  appealed  from  at 
the  time  it  was  made,  cannot  be  reviewed. 

3.  Landlobd  and  Tenant— Actions— Statu- 

TOBT  PBOVISIONS. 

Under  the  provisions  of  Revisal  1905,  f 
1995,  that  on  a  controversy  between  a  landlord 
and  tenant  over  the  possession  of  a  crop,  where 
neither  avails  himself  of  the  remedy  by  claim 
and  delivery  under  sections  1993,  1^94,  an 
action  may  be  brought  in  the  Superior  Court 
to  determine  any  matters  in  controversy,  an 
equitable  action  by  the  landlord  for  the  recovery 
of  the  crop  and  for  a  receiver  will  lie. 
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Appeal  from  Superior  Ck>iirt|^  Cumberland 
County;  E.  B.  Jones,  Judge. 

Action  by  G.  F.  Talbot  against  W.  J.  Ty- 
son. From  an  order  allowing  commissions  to 
a  receiver,  defendant  appeals.    Affirmed. 

A.  S.  Hall,  for  appellant  Robinson  & 
Shaw  and  Sinclair  &  Dye,-  for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff,  as  landlord,  against  the  defend- 
ant, as  his  tenant,  for  the  recovery  of  cot- 
ton, being  a  part  of  the  crop  grown  on  the 
land  which  had  been  leased.  The  plaintiff 
alleged  that  the  defendant  owed  him  for 
guano  and  supplies  the  sum  of  $240,  and  that 
the  cotton  was  to  be  delivered  at  his  gin- 
house,  to  be  ginned  and,  sold,  and,  after  pay- 
ing the  plaintiff  the  amount  due  him  for 
fertilizers  and  supplies,  the  balance  was  to  be 
divided  between  them;  that  the  defendant 
was  disposing  of  the  crop  in  violation  of  their 
agreement,  and  is  insolvent..  He  asked  for 
the  appointment  of  a  receiver.  The  court  ap- 
pointed a  receiver  to  take  possession  of  the 
crop  and  retain  it  in  his  possession,  selling 
only  so  much  as  should  be  necessary  to  pay 
the  expense  of  gathering  and  keeping  the 
same.  The  defendant  demurred  to  the  com- 
plaint upon  the  ground  that  the  cause  of  ac- 
tion, as  stated  therein,  does  not  entitle  the 
plaintiff  to  the  appointment  of  a  receiver. 
The  demurrer  was  overruled  at  October  term, 
1907,  and  the  court  directed  the  receiver  to 
deliver  to  the  plaintiff  one  half  of  the  crop, 
and  to  the  defendant  the  other  half,  when  the 
latter  had  executed  a  bond  in  the  sum  of 
$400,  payable  to  the  plaintiff  with  the  proper 
condition.  The  determination  of  the  rights 
of  the  respective  parties  in  the  crop  was  re- 
served to  the  flnali  hearing,  with  leave  to  the 
parties  to  amend  the  pleadings.  The  defend- 
ant gave  bond,  and  received  his  share  of  the 
crop.  Defendant  excepted  to  the  above  or- 
der. The  Judge  at  chambers,  after  due  no- 
tice to  the  parties,  directed  that  the  receiver 
retain  $20.70  (it  being  one-half  of  the  expense 
of  gathering  and  caring  for  the  crop)  under 
the  original  order  in  the  case,  and  that  the 
plaintiff  pay  to  the  receiver  a  similar  amount, 
with  leave  to  each  of  the  parties  to  except 
to  the  report  of  the  receiver.  The  order  was 
made  without  prejudice  to  the  rights  of  the 
parties,  which  were  left  to  be  determined  at 
the  final  hearing.  The  defendant  excepted 
to  this  order,  and  appealed. 

We  can  discover  no  error  in  the  order  of 
the  court.  The  receiver  had  been  originally 
appointed,  apparently  without  any  exception 
by.  the  defendant.  But,  assuming  that  he  did 
except,  there  was  no  appeal  taken  at  the 
time,  and  the  order  of  the  court  appointing 
the  receiver  continued  in  full  force.  Conced- 
ing, for  the  sake  of  argument,  that,  by  a 
proper  construction  of  Bank  v.  Bank,  126  N. 
C.  531,  30  S.  E.  30.  an  appeal  will  lie  from 
an  interlocutory  order  of  the  kind  made  by 
the  judge  in  this  case,  and  is  not  therefore 


fragmentary,  there  is  no  suggestion  that  the 
amount  allowed  the  receiver  for  his  serv- 
ices is  based  upon  a  wrong  principle,  or  is 
clearly  excessive.  Bank  v.  Bank,  supra.  We 
cannot,  at  this  stage  of  the  case,  review  the 
former  order  of  the  judge  appointing  the  re- 
ceiver, as  there  was  no  appeal  from  that  or- 
der at  the  time  it  was  made,  and  its  correct- 
ness is  not  a  question  now  presented  to  us 
for  decision.  In  this  appeal  we  are  confined 
to  the  allowance  of  commissions.  Mr.  Hall 
submitted  an  able  and  interesting  argument 
to  show  that  the  plaintiff  could  not  resort 
to  an  equitable  action,  when  he  had  a  plain 
and  adequate  legal  remedy  for  the  possession 
of  the  crop,  with  the  ancillary  or  provisional 
remedy  of  claim  and  delivery;  but  we  find 
that  the  statute  (Revisal  1905,  fi  1995)  pro- 
vides that  an  action  may  be  brought  in  the 
superior  court  to  settle  and  determine  any 
matters  in  controversy  between  the  parties, 
if  neither  party  avails  himself  of  the  remedy 
by  claim  and  delivery  given  in  sections  1993 
and  1994. 

As  we  have  discovered  no  error  therein,  we 
must  affirm  the  ruling  of  the  court. 

No  error. 

a47  N.  C.  236) 
WHITFIELD  ▼.  ATLANTIC  COAST  LINE 
R.    CO. 

(Supreme  Court  of  North  Carolina.     April  L 
1908.) 

Masteb  awd  Sebvant— Injubies  to  Sebvant 

— CONTBIBUTOBT    NEOLIQENCE. 

A  brakeman  off  duty  and  riding  home  alight- 
ed from  the  train  at  the  conductor's  direction 
at  a  station  to  inquire  of  the  agent  if  there  was 
a  package  for  the  conductor.  On  attempting 
to  board  the  train,  which  was  running,  it  gave 
a  sudden  jerk  and  threw  him  under  it.  He 
testified  that  he  did  not  know  how  fast  it  was 
running,  but  guessed  it  was  running  10  or  15 
miles  an  hour.  Held,  that  he  was  guilty  of  om- 
tributory  negligence  barring  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  SS  700-709,  751- 
756.] 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty;  Long,  Judge. 

Action  by  Oscar  Whitfield  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff  for  $500,  and  defendant 
appeals.    Error  and  action  dismissed. 

The  court  submitted  these  issues:  (1)  Was 
the  plaintiff  injured  by  the  negligence  of  the 
defendant  company?  Answer:  Yes.  (2)  Did 
the  plaintiff,  by  his  own  negligence,  con- 
tribute to  said  hijuries?  Answer:  No.  (3). 
What  amount,  if  any,  is  the  plaintiff  entitled 
to  recover  of  the  defendant?  Answer:  Five 
hundred  dollars.  At  the  conclusion  of  the 
evidence  the  defendant  moved  to  nonsuit  the 
plaintiff,  which  motion  was  denied,  and  de- 
fendant excepted.  From  the  judgment  render- 
ed, defendant  appealed. 

Aycock  &  Daniels,  for  appellant  W.  T. 
Dortch  and  J.  Im  Barham,  for  appellee. 
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BROWN,  J.  The  facta  are  stated  in  the 
opinion  of  the  court  The  plaintiff  was  a 
brakeman  of  a  freight  train  in  defendant's 
employment  At  the  time  of  the  injury  he 
was  not  on  duty,  but  was  on  his  way  to  his 
home  at  Mt  Olive  from  Wilmington.  He 
was  traveling  on  a  freight  train  by  permis- 
sion of  the  ''boss  man,"  who  refused  him  a 
pass,  but  told  him  to  get  aboard  the  freight 
and  go  home.  Plaintiff  was  riding  on  the 
engine  when  train  reached  Magnolia.  Con- 
ductor directed  him  to  get  off  and  see  the 
agent  and  inquire  if  there  was  a  package  of 
flowers  for  him.  Conductor  told  plaintiff  to 
get  the  flowers  and  then  catch  the  train. 
The  plaintiff  testifies  further :  "I  got  off  and 
went  to  agent  and  told  him  what  Capt 
Southerland  told  me.  The  agent  said  there 
was  no  package  there  for  Capt  Southerland. 
I  went  back  to  get  on  train.  When  I  went  to 
get  on  train  it  gave  a  sudden  snatch  and 
threw  me  right  under  it  My  left  leg  was 
cut  off  a  little  above  the  knee,  and  my  right 
forefinger  near  the  upper  Joint  Do  not 
know  how  fast  it  was  pmning  when  I  tried 
to  get  on.  I  guess  it  was  running  10  or  15 
miles  per  hour.  I  had  not  been  in  the  em- 
ployment of  the  railroad  quite  two  months  at 
that  time."  No  other  evidence  was  intro- 
duced, and  the  case  rests  entirely  upon  plain- 
tiff's own  version  of  the  facts,  and  upon  those 
facts  we  are  of  opinion  that  the  Judge  erred 
in  not  sustaining  the  motion  to  nonsuit  We 
place  the  same  construction  upon  the  lan- 
guage of  the  plaintiff  in  reference  to  the 
speed  of  the  train  which  his  counsel  place 
upon  it  in  their  brief,  viz.,  that  he  was  giv- 
ing "his  opinion"  of  the  speed  at  Which  the 
train  was  running  at  the  time  he  attempted 
to  board  it  His  opinion  was  nevertheless 
evidence,  for  no  witness  can  do  more  than 
give  an  opinion  upon  such  a  matter,  and  it  is 
the  only  evidence  in  this  case  bearing  upon  it 

We  are  somewhat  at  a  loss  to  understand 
upon  what  theory  of  negligence  the  court 
t)elow  held  the  defendant  liable;  but  assum- 
ing, for  the  sake  of  the  argument  that  there 
is  evidence  of  negligence,  then  upon  the  un- 
broken line  of  precedents  the  plaintiff  upon 
his  own  evidence  is  guilty  of  such  contribu- 
tor negligence  as  bars  recovery.  The  general 
rule  is  that  persons  who  are  injured  while 
attempting  to  get  on  or  off  a  moving  train 
cannot  recover  for  any  injury  they  may  sus- 
tain in  so  doing.  Burgin  v.  Railroad;  115  N. 
O.  673,  20  S.  B.  473.  This  rule  is  reiterated 
by  the  present  chief  justice  in  Johnson  v. 
Railroad,  130  N.  C.  488,  41  S.  B.  794,  and 
enforced  by  Mr.  Justige  Walker  in  Morrow 
V.  Railroad,  134  N.  C.  99,  46  S.  E[.  12,  where 
all  our  precedents  and  many  others  are  col- 
lected. There  may  be  some  few  exceptions 
to  the  rule,  but  this  case  falls  within  none 
of  them. 

In  a  case  very  similar  to  this  the  Court 
of  Appeals  of  New  York  says:  **In  boarding 
a  moving  train  there  is  generally  less  excuse 
than  in  alighting  from  one.    The  party  at- 


tempting it  is  not  often  under  the  same  stress 
of  circumstances  as  frequently  happens  in  the 
former  case.  He  may  be  compelled  to  wait 
for  another  train,  but  this  is  an  inconven- 
ience merely  which  does  not  justify  exposing 
himself  to  hazard."  Hunter  v.  Railroad,  112- 
N.  Y.  378,  19  N.  B.  820,  2  L.  R.  A.  832,  8 
Am.  St.  Rep.  752.  See,  also,  Denny  v.  Rail- 
road, 132  N.  a  340,  43  S.  B.  847;  Gordon  v. 
Railroad,  132  N.  C.  665,  44  S.  E.  25. 

The  motion  to  nonsuit  is  allowed,  and  the 
action  dismissed. 

Error. 

CLARK,  C.  J.  (dissenting).  On  the  motion 
to  nonsuit  in  t|iis  court  there  is  a  double 
presumption  in  favor  of  the  plaintiff:  First 
the  presumption  that  always  exists  as  to  the 
proceedings  below  that  the  jury  and  Judge 
were  correct  In  rendering '  the  verdict  and 
judgment  in  his  favor;  and,  secondly,  the 
evidence  must  be  taken  In  its  most  favorable 
aspect  to  the  plaintiff,  and  with  the  most 
favorable  inferences  that  can  be  drawn  from 
it  The  plaintiff  testified:  That  he  was  a 
brakeman  in  defendant's  employ.  That  he 
was  not  acting  as  such  this  day.  That  he 
was  refused  a  pass,  and  was  told  that  he 
must  work  his  way  home,  and  was  handling 
freight  on  the  train  that  day  like  other 
brakemen.  When  he  got  to  Magnolia  the 
conductor  told  him  to  get  off  and  see  the 
agent  there  and  get  a  package.  He  got  off 
the  train  and  saw  the  agent,  who  said  there 
was  no  package  for  the  conductor.  He  went 
back  to  get  on  the  train.  As  he  went  to  get 
on  the  train  "it  gave  a  sudden  snatch,  and 
throwed  me  right  under  it"  His  left  leg 
was  cut  off  a  little  above  the  knee,  and  his 
right  forefinger  near  the  upper  joint  Does 
not  know  how  fast  train  was  running.  Was 
laid  up  two  years.  Is  not  able  to  do  any- 
thing yet  The  conductor  told  him  to  get  the 
package  and  get  back  on  the  train."  It  does 
not  ai^>ear  that  the  train  did  not  come  to  a 
full  stop.  Presumedly  it  did  as  is  the  custom 
of  freight  trains.  This  state  of  facts  shows 
that  the  plaintiff  was  an  employ^ ;  that  by 
orders  of  the  conductor  on  the  freight  train 
he  got  off  at  the  station/  to  get  a  package 
with  directions  to  get  back  on  same  train; 
that  he  obeyed  his  orders,  and  in  trying  to 
get  back  on  the  train  and  as  he  did  so  *'it 
gave  a  sudden  snatch,"  and  this  "threw  him 
right  under"  the  train,  by  which  the  poor 
fellow  lost  his  leg,  has  been  laid  up  two 
years,  and  is  still  unable  to  do  any  thing. 
The  plaintiff  did  not  come  into  this  great 
trouble  by  any  voluntary  act  of  his  own. 
The  conductor  under  wlK>se  orders  he  was 
working  told  him  to  get  off  to  get  a  package, 
and  get  back  on  the  train.  He  did  as  he  was 
ordered,  and  he  dared  not  disobey.  As  he  was 
getting  back  on  the  train  it  gave  a  sudden 
snatch,  and  he  was  thrown '  under  it  and  hurt. 
It  was  negligence  in  the  conductor,  after  hav- 
ing given  such  order,  to  start  the  train  off  be- 
fore the  plaintiff  got  back.     The  "sudden 
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imatch"  was  also  evidence  of  negligence.  The 
plaintiff  having  been  hurt  In  obeying  orders, 
the  court  should  not  nonsuit  the  case,  but 
submit  It  to  the  Jury.  Mason  v.  Railroad,  111 
N.  G.  483,  16  S.  E.  698,  18  L.  R.  A.  845,  32 
Am.  St  Rep.  814. 

In  all  the  above  there  was  plenty  of  evi- 
dence of  negligence  on  the  part  of  the  con- 
ductor and  engineer,  and  nothing  to  excuse 
them.  The  solitary  bit  of  evidence  against 
the  plaintiff  Is  that  after  saying  he  "did  not 
know  how  fast  the  train  was  going"  the  poor 
ignorant  brakeman  further  said:  "I  guess  it 
was  running  10  to  15  miles  an  hour."  If  the 
two  statements  stood  on  an  equal  footing,  it 
was  for  the  jury  to  find  which  was  true,  and 
certainly  on  a  motion  to  nonsuit  only  that 
evidence  Is  to  be  taken  which  is  most  favor- 
able to  the  plaintiff.  But  the  statements  are 
not  of  equal  value.  This  court  has  often  held 
that  tn  such  matters  as  the  speed  of  trains, 
the  distance  in  which  they  can  be  stopped^ 
etc.,  the  "Jury  are  at  liberty  to  exercise  their 
own  common  sense,  and  to  use  the  knowledge 
acquired  by  their  observation  and  experi- 
ence in  every-day  life  in  solving  the  ques- 
tion." Deans  v.  Railroad,  107  N.  0.  693,  12 
S.  E.  77,  22  Am.  St  Rep.  902,  quoted  and 
approved  Lloyd  v.  Railroad,  118  N.  O.  1013, 
24  S.  E.  805,  54  Am.  St  Rep.  764;  Wright 
V.  Railroad,  127  N.  C.  227,  37  S.  B.  221. 
The  Jury,  lipplylng  their  conunon  sense, 
knew  that  a  freight  train  starting  out 
from  a  station  could  not  possibly  reach  a 
rate  of  10  or  15  miles  an  hour  before  it 
cleared  the  station.  They  knew  that  the 
plaintiff  could  not  catch  hold  of  a  train  mov- 
ing at  that  speed.  They,  knew  that  a  man 
who  "guessed"  a  speed  at  "10  to  15  miles" 
an  hour  was  not  entitled  to  have  his  guess 
considered  accurate,  with  so  wide  a  margin. 
They  did  what  a  sensible,  fair-minded  Jury 
ought  to  have  done,  and  found  that  the  other 
part  of  his  testimony  that  he  "did  not  know 
how  fast  the  train  was  running"  was  the  sim- 
ple truth,  and  that  his  subsequent  wild  guess 
of  "10  to  15  miles"  was  from  their  own  ob- 
servation of  freight  trains  leaving  a  station 
an  impossibility.  The  Jury  were  at  liberty  to 
believe  all  or  a  part  or  none  of  the  witness' 
testimony.  And  on  a  motion  of  this  kind  the 
court  must  take  as  true  the  evidence  most 
favorable  to  the  plaintiff.  If  a  witness  make 
inconsistent  statements,  the  Jury,  not  the 
court,  must  say  which  is  correct  Ward  v. 
Mfg.  Co.,  123  N.  C.  248,  31  S.  E.  495.  It  is 
hard  measure  to  reverse  this  rule,  and,  when 
all  the  evidence  shows  the  negligence  of  the 
conductor  or  engineer  as  the  cause  of  the 
injury  save  one  sentence  of  an  ignorant  man, 
a  wild  "guess"  which  is  against  natural  evi- 
dence, to  take  the  latter  as  true  and  nonsuit 
the  plaintiff  on  account  of  it  The  Jury  found 
on  the  conflicting  statements  that  the  plaintiff 
"did  not  know"  the  speed,  and  that  he  was 
not  guilty  of  contributory  negligence.  How 
can  this  court  find  that  he  did  know?  This 
is  not  the  case  of  a  passenger  voluntarily  get- 


ting off.  It  is  an  employ^  getting  back  on  the 
train  under  orders  to  do  so;  and,  if  it  was 
running  too  fast,  that  was  the  negligence  of 
the  conductor  who,  having  ordered  the  plain- 
tiff to  get  back  on  the  train,  should  have  seen 
to  it  that  the  train  was  not  moving  too  fast 
for  him  to  get  on.  The  plaintiff  had  simple 
faith  that  the  conductor  would  do  this,  and 
such  "faith  should  not  be  counted  unto  liim** 
as  his  own  negligence.  E>ven  where  a  pass- 
enger gets  off  a  moving  car  with  the  assent  of 
the  conductor  express  or  implied,  it  is  not 
negligence.  Lambeth  r.  Raihroad,  66  N.  O. 
495,  8  Am.  Rep.  508;  Nance  v.  Railroad,  M 
N.  O.  623;  Watklns  v.  Railroad,  116  N.  C. 
967,  21  S.  B.  409;  Johnson  T.  Railroad,  ISO 
N.  G.  488,  41  S.  E.  794.  Certainly  it  cannot 
be  negligence  when  it  is  not  a  passenger  but 
an  employ6^  and  he  gets  on  or  off  because  he 
is  ordered  to  do  so.  The  plaintiff  testified 
that  the  "sudden  snatch"  threw  him  under 
the  car,  not  the  speed,  and  the  Jury  find  un- 
der his  honor's  charge  that  the  actual  speed 
was  not  sufficient  to  make  contributory  neg- 
ligence. 

The  case  was  fairly  put  to  the  Jury  In  the 
following  charge:  "If  you  find  from  the  evi- 
dence that  the  plaintiff  was  on  the  defend- 
ant's train  in  transit  to  bis  home  at  the  time 
alleged  in  the  complaint  by  permission  of 
the  conductor  in  control  of  the  train,  and 
that  he  was  doing  certain  woxk  aiding  in 
loading  or  unloading  freight  on  the  trip, 
under  the  direction  of  the  conductor,  and  if 
you  find  that  when  the  train  reached  Mag- 
nolia the  conductor  ordered  the  plaintiff  to 
see  the  agent  at  Magnolia,  get  package  for 
the  condfictor,  and  then  to  board  the  train, 
and  you  find  that  the  plaintiff  obeyed  the  or- 
der of  the  conductor,  inquired  for  the  pack- 
age, and  then  undertook  to  board  the  train 
which  was  running,  and  was  thrown  under 
the  train,  and  had  his  finger  and  leg  cut  off» 
then  the  question  of  negligence  of  the  de- 
fendant and  of  the  plaintiff  will  depend  upon 
how  you  shall  find  the  other  facts  to  be.  If 
the  motion  of  the  train  was  such  as  to  speed 
that  the  danger  of  getting  on  the  train  would 
not  be  apparent  to  a  reasonable  person,  and 
you  find  that  the  plaintiff  acted  under  the  in- 
structions of  the  conductor  and  undertook  to 
board  the  train  and  was  injured,  then  the  re- 
sulting injury  was  not  caused  by  the  contribu- 
tory negligence  or  want  of  care  of  the  plain- 
tiff. OMinary  care  is  that  degree  of  care 
which  may  have  been  reasonably  expected 
from  a  sensible  person  in  the  situation  of 
the  plaintiff  and  defendant  at  the  time.  The 
general  rule  is  that  a  person  who  gets  off 
a  train  or  on  a  train  while  in  motion  is  guilty 
of  contributory  negligence.  If  the  conductor 
ordered  the  plaintiff  to  board  the  train  as  al- 
leged in  the  complaint,  and  he  undertook  to 
do  it,  if  the  train  was  moving  at  sueh  speed 
that  to  board  it  was  manifestly  dangerous 
and  so  apparent  as  to  deter  a  man  from 
boarding  the  train  who  used  ordinary  pru- 
dence and  care,  yon  would,  in  such  event,  an* 
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Bwer  tbe  flrst  issue  'No/  and  the  second  Is- 
sue 'Yes.*  On  tbe  contrary.  If  plaintiff  was 
ordered  to  get  an  train  at  the  time  and  place 
alleged  by  tbe  complaint,  and  you  find  that 
the  danger  of  getting  on  tbe  train  moving  as 
it  was  tben  found  to  be  moving  was  not  so 
apparent  as  to  deter  a  man  of  ordinary  pru* 
dence  from  doing  so,  tben  you  woul^  answer 
tbe  first  issue  *Yes,'  and  tbe  second  issue 
'No,'  provided  you  further  find  that  tbe  plain- 
tiff was  injured  as  alleged.** 

His  honor  further  instructed  tbe  Jury  "that 
tbe  burden  of  proof  is  on  the  plaintiff  as 
to  tbe  first  issue,  and  on  the  defendant  as  to 
the  second  issue,  that  is  to  say,  the  plaintiff 
must  satisfy  you  by  the  greater  weight  of 
evidence  that  the  defendant  was  negligent, 
or  you  will  answer  the  first  issue  'No* ;  but 
the  burden  is  upon  the  defendant  to  satisfy 
you  by  the  greater  weight  of  the  evidence 
that  the  plaintiff  was  guilty  of  .contributory 
negligence,  or  you  will  answer  the  second  is- 
sue *No."* 

On  tbe  evidence,  with  the  aid  of  the  lucid 
and  correct  statement  of  the  law  thus  laid 
down  by  tbe  court,  the  jury  did  not  permit 
the  wild  "guess"  of  an  ignorant  man  as  to 
tbe  speed  of  a  train,  which  be  had  just  said 
he  "did  not  know,"  to  overcome  all  the  rest 
of  his  tei^timony,  which  clearly  convicted  the 
conductor  of  negligence,  and  not  the  plaintiff. 
And  certainly  on  appeal  we  cannot  reject  all 
the  evidence  in  favor  of  plaintiff  because  of 
one  paragraph  that  is  otherwise,  and  wholly 
disregard  likewise  tbe  presumption  that 
tbe  judge  and  jury  acted  correctly. 


(147  N.  C.  249) 

JOHNSON  et  al.  v.  EVERSOLE  LUMBER 

CO. 

(Supreme  Court  of  North  Carolina*    April  11, 

1908.) 

1.  Acknowledgment   —   Defectivklt    Ac- 
knowledged Deeds— Registration. 

Where  the  probate,  acknowledgment,  or  or- 
der of  registration  of  a  deed  conveying  real  es- 
tate does  not  conform  to  the  statute,  the  regis- 
tration is  void. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
•  1,  Acknowledgment,  H  54,  55.] 

2.  Same. 

Rev.  Code,  c.  87,  {  6.  requiring  that  a  deed 
with  certificate  being  exhibited  in  court  shall 
be  ordered  to  be  registered  with  the  certificate 
thereto  annexed,  does  not  require  the  probating 
officer  to  adjudge  as  a  preliminary  condition  to 
the  making  of  an  order  of  registration  of  a  deed 
containing  a  foreign  aclmowledgment  that  the 
certificate  of  acknowledgment  was  in  due  form, 
and  a  failure  to  enter  such  adjudication  as  a 
part  of  the  order  does  not  invalidate  the  regis- 
tration. 

8.  Acknowledgment  —  Oebtifioatks  —  Pbk- 
sumptions. 

Where  a  certificate  of  acknowledgment  of 
a  commissioDer  of  deeds  for  North  Carolina,  re- 
siding in  another  state,  recites  "given  under  my 
hand  and  seal,"  the  presumption  is  that  tbe  seal 
was  afiixed  to  the  original. 
4.  Same. 

Under  Rev.  Code,  c.  21.  §  2,  a  commissioner 
of  deeds  for  North  Carolina,  residing  in  an- 
otli«r  state,  is  not  required  to  afiix  his  seal  to 


the  certificate  of  acknowledgment  of  a  deed  con- 
veying real  estate  in  North  Carolina. 

IE3d.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  1,  Acknowledgment,  §S  169-172.] 

5.  Trespass— Trespass  to  Real  Bbtate— Ti- 
tle TO  Support  Action. 

To  sustain  an  action  for  trespass  by  cut- 
ting timber  plaintiff  must  aver  and  show  that 
he  18  the  owner  of  the  premises  from  which  the 
timber  was  cut 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass,  (  l&l 

6.  Same— Defenses. 

Under  Revisal  1905,  S  482,  authorizing  a 
defendant  to  set  forth  as  many  defenses  as  he 
mav  have,  a  defense,  in  an  action  for  cutting 
timber,  praying  that  plaintiff  be  decreed  a  trustee 
of  the  premises  for  the  benefit  of  defendant, 
is  not  a  waiver  of  the  denial  of  plaintiff's  title 

On  petition  for  rehearing.    New  trial  al- 
lowed. 
For  former  opinion,  see  57  S.  E.  518. 

CLARK,  C.  J.  Petition  to  rehear  this  case 
(reported  144  N.  a  717,  57  S.  B.  518),  in 
which  after  deciding  several  points  the  court 
added  that  tbe  "other  exceptions  do  not  re- 
quire discussion.'*  The  petition  to  rehear  is 
rested  upon  alleged  fnadvertence  in  this  last 
particular,  and  we  think  there  was  an  inad- 
vertence as  to  one  point,  which  entitles  the 
appellant  to  a  new  trial.  This  was  properly 
presented  in  appellant's  brief  on  the  former 
argument,  but  was  not  pressed  in  the  oral 
argument 

'  Reafilrming  in  every  respect  the  decision  in 
this  case  (144  N.  C.  717,  57  S.  E.  518)  on  the 
points  therein  decided,  we  think  there  was 
error  below  as  to  tbe  following  point,  which 
was  not  discussed  in  the  opinion:  Tbe  de- 
fendant, to  show  a  break  in  plaintiff's  chain 
of  title,  offered  a  deed  from  Wilson  and  wife 
to  Farrer,  dated  1st  Fiebruary,  1859,  and  reg- 
istered 8th  April,  1859.  This  deed  was  duly 
acknowledged,  and  tbe  privy  examination  of 
tbe  wife  taken  in  the  District  of  Columbia 
before  a  commissioner  of  deeds  of  this  state 
In  said  district,  as  appears  from  tbe  certifi- 
cate of  said  commissioner,  in  due  form  at- 
tached to  said  deed  and  duly  registered.  The 
order  of  tbe  court  of  pleas  and  quarter  ses- 
sions merely  directed  that  said  deed  and  cer- 
tificate of  the  commissioner  "be  recorded  and 
registered  in  Jackson  county,"  without  any 
adjudication  that  tbe  certificate  was  "in  due 
form  and  according  to  law."  Such  adjudica- 
tion is  required  by  tbe  statute  of  1668  and 
ever  since  to  be  made  by  tbe  probating  officer 
in  this  state  as  an  essential  part  of  tbe  order 
of  registration  (Revisal  1905,  §§  999,  1001), 
and  the  omission  of  such  adjudication  has 
always  been  held,  under,  such  statute,  to  make 
the  registration  without  authority  of  law  and 
without  effect.  Starke  v.  Etheridge,  71  N.  C. 
243 ;  Todd  v.  Outlaw,  79  N.  C.  237 ;  Evans  v. 
EJtheridge,  99  N.  C.  46.  5  S.  E.  386,  and  nu- 
merous cases  since.  But  these  all  rest  upon 
tbe  wording  of  the  statute  in  force  in  18G8 
and  since.    Those  cases  cite,  it  is  true,  cases 
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prior  to  18G8,  bat  such  dted  cases  are  only  to 
the  well-settled  rule  that  when  tbe  probate, 
acknowledgment,  or  order  of  registration  does 
not  conform  to  the  statute  tbe  registration  is 
void.  The  statute  in  force  when  this  foreign 
acknowledgment,  privy  examination,  and  or- 
der of  registration  took  place  in  1859  was 
Rev.  Code,  c.  37,  §  5,  which  did  not  contain 
any'  requirement*  as  now,  that  the  probate 
court  here  should,  after  due  examination,  ad- 
Judge  that  the  acknowledgment  and  privy  ex- 
amination were  duly  proven,  and  that  the 
certificate  was  in  due  form,  before  ordering 
registration;  but  said  section  5,  c.  87,  Rev. 
Code,  only  requires  that  the  instrument  with 
certificate  **being  exhibited  in  the  court  of 
pleas  and  quarter  sessions  of  the  county 
where  the  property  is  situate,  or  to  one  of  the 
Judges  of  the  Supreme  Court  or  of  the  su- 
perior courts  of  this  stat^  shall  be  ordered 
to  be  registered  with  the  certificates  thereto 
annexed."  Presumably  these  officers  would 
not  have  ordered  any  such  conveyance  to 
registration,  unless  it  liad  appeared  to  be  duly 
proven  and  certified  in  due  form.  But  as 
the  statute  did  not,  at  that  time,  require  the 
probating  officers,  as  now,  to  so  adjudge  as  a 
preliminary  condition  to  making  the  order  of 
registration,  a  failure  to  enter  such  adjudica- 
tion as  a  part  of  the  order  does  not  invalidate 
the  registration,  and  it  was  error  to  exclude 
the  deed  from  registration.  The  probate  to 
this  very  deed  was  presented  in  Johnson  v.  Dur 
vail,  135  N.  C.  642,  47  S.  E.  611,  but  the 
court  did  not  find  it  necessary  to  pass  on  it. 
The  certificate  of  the  commissioner  of  deeds 
in  the  record  concludes  with  the  words,  "giv- 
en under  my  hand  and  seal."  The  presumih 
tlon  Is  that  the  seal  was  affixed  to  the  origi- 
nal.' Shepherd,  C.  J.,  in  Heath  v.  Cotton 
Mills,  115  N.  a  208,  20  S.  E.  369.  It  does  not 
appear  that  it  was  not.  Besides  the  statute 
of  that  date  (Rev.  Code,  c.  21,  $  2)  does  not 
require  the  certificate  of  the  commissioner  to 
be  under  seal,,  though  doubtless  the  probating 
court  or  officer  would  have  doubted  the  au- 
tiienticity  of  a  certificate  from  another  state 
lacking  an  official  seal,  and  would  have  re- 
fused an  order  of  registration.  The  point, 
moreover,  is  directly  passed  upon  as  to  this 
very  probate  in  Johnson  v.  Duvail,  135  N.  C 
642,  47  S.  E.  611,  and  the  omission  of  any 
seal  to  the  commissioner's  certificate  held  im- 
material. 

The  plaintiff  further  insists  that  this  was 
not  an  action  of  ejectment,  and  that,  the  de- 
fendant having  set  up  a  prayer  for  affirma- 
tive relief  that  the  plaintiff  be  decreed  a 
trustee  for  its  benefit,  this  is  an  admission 
of  title  in  the  plaintiff.  It  is  essential  that 
the  plaintiff  should  aver  and  show  that  he 
is  owner  of  the  property  to  sustain  his  action 
for  damages  for  trespass  in  cutting  timber 
by  defendant,  and  the  allegations  as  to  title 
are  denied  in  the  answer.    The  equitable  re- 


lief demanded  by  defendant,  based  upon  fur- 
ther allegations  In  tbe  answer,  is  not  a  wniv- 
er  of  such  denial.  Inconsistent  defenses  can 
be  pleaded.  Revisal  1905,  f  482;  Ten  Broeck 
V.  Oichard,  79  N.  a  521 ;  Reed  v.  Reed,  93  N. 
C.  465 ;  Threadgll!  v.  Com'rs.  116  N.  C.  e2& 
21  S.  EL  425.  And  these  cases  are  far  from 
measuring  up  to  the  classic  instance  where 
a  defendant,  sued  for  damaging  a  borrowed 
pot,  answered  (1)  that  the  pot  was  cracked 
when  he  got  it;  (2)  that  It  was  not  cracked 
when  he  returned  it;  (3)  that  he  had  never 
had  the  old  pot 

For  the  error  in  excluding  the  deed  from 
Wilson  to  Farrer,  there  must  be  a  new  trial. 

Petition  to  rehear  allowed. 


(lir  N.  C.  275) 

WTNSLOW  v.  NORFOLK  BLARDWOOD  CO. 

(Supreme  Cdurt  of  North  Carolina.     April  1, 
190a) 

1.  BviDEwcB— Burden  of  Psoof. 

The  burden  of  tbe  issue,  that  is,  the  bnrden 
of  ultimately  establishing  tbe  case  of  the  party 
on  whom  the  burden  rests,  never  shifts,  but  tbe 
burden  of  Koing  forward  and  producing  evidence 
shifts,  dependent  on  the  state  of  the  evidence: 
and  where  a  plaintiff  proves  a  fact  which  raises 
a  prima  facie  case,  or  which  entitles  him  to 
have  the  issue  submitted  to  the  jury,  the  burden 
of  proof  may  shift  to  defendant,  but  he  is  not 
required  to  make  the  evidence  preponderate  in 
his  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20.  Evidence,  {§  112-122.] 

2.*  Master  and   Servant—In jubt  to  Serv- 
ant—Instructions. 

In  an  action  for  injuries  to  an  employ^  by 
the  derailment  of  a  train  on  which  he  was  right- 
fully riding,  an  instruction  that,  when  it  is 
shown  that  a  derailment  occurred  and  that  in- 
jury was  caused  thereby,  the  law  presumes  that 
the  derailment  resulted  from  the  negliiirence  of 
the  employer,  and  the  burden  shifts  to  him  to 
show  that  it  did  not  so  occur,  and  be  may  rely 
on  the  employe's  evidence,  or  on  a  failure  of 
evidence,  to  remove  the  presumption,  and.  if  it 
appears  that  the  track  was  in  good  condition, 
and  the  speed  not  excessive,  and  the  evidence  of 
this  preponderates  and  overcomes  the  presump- 
tion raised,  there  is  no  liability,  is  erroneous  as 
placing  too  great  a  burden  on  the  employer, 
since  it  requires  him  to  overcome  by  a  pre- 
ponderance of  the  evidence  the  case  made  by  the 
employ^. 
Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Perquimans 
County;  O.  H.  Allen,  Judge. 

Action  by  G.  H.  Winslow  against  the  Nor- 
folk Hardwood  Company.  Prom  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Pruden  &  Pruden  and  Shepherd  &  Shep- 
herd, for  appellamt  Chas.  Whedbee  and  C. 
E.  Thomson,  for  appellee. 

WALKER,  J.  The  plaintiff,  who  was  an 
employe  of  the  defendant,  and  rightfully  on 
one  of  the  trains  operated  by  It,  was  Injured 
by  a  derailment  of  the  train.  The  court 
charged  the  jury,  with  reference  to  the  effect 
of  the  derailment  as  evidence  of  negligence, 
fta   the   following  words:     (1)  When   it  is 
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^hown  that  a  derailment  has  occurred  on  such 
■a  road,  and  that  Injury  was  caused  by  such 
derailment,  the  law  presumes  the  derailment 
to  have  resulted  from  the  negligence  of  the 
<lefendant,  and  the  burden  shifts  to  the  de- 
fendant to  show  that  it  did  not  so  occur,  and 
the  defendant  may  rely  upon  the  plaintiff's 
evidence,  or  upon  a  failure  of  evidence,  to 
remove  this  presumption.  (2)  If  it  appears 
from  the  evidence  that  the  trade  was  in 
good  condition  and  the  speed  not'  excessive, 
considering  the  kind  of  road  this  was,  and 
the  evidence  of  this  preponderates  and  over- 
<!ome8  the  presumptlom  raised  by  the  fact  of 
•derailment  and  that  the  derailment  was  the 
result  of  negligence,  the  Jury  will  answer 
the  first  Issue  "No";  otherwise,  "Yes."  The 
defendant  excepted  to  each  of  these  instruc- 
tions. 

We  think  the  court  placed  too  great  a  bur- 
den upon  the  defendant,  and  the  charge 
seems  to  be  In  comflict  with  several  decisions 
•of  this  court  The  burden  of  the  Issue  does 
not  shift,  but  the  burden  of  proof  may  shift 
from  one  party  to  the  other,  dep»idlng  upon 
the  state  of  the  evidence.  When  the  plain- 
tiff Introduces  testimony  In  a  case  of  this  kind 
to  the  effect  that  the  injury  to  him  was 
caused  by  the  derailment  of  a  traioi,  It  Is 
sufficient  to  carry  the  case  to  the  jury,  but 
the  burdeb  of  the  issue  remains  with  the 
plaintiff,  though  the  burden  of  proof  may 
shift  to  the  defendant  in  the  sense  that.  If 
he  falls  to  explain  the  derailment  by  proof 
in  the  case,  either  his  own  or  that  of  the 
plaintiff,  he  takes  the  chance  of  an  adverse 
verdict,  for  thein  the  Jury  may  properly  con- 
clude that  the  plaintiff  has  established  the 
affirmative  of  the  issue  as  to  negligence  by 
the  greater  weight  of  the  testimony.  But  the 
defendant  is  not  required  to  overcome  the 
case  of  the  plaintiff  by  a  preponderance  of 
the  evidence.  In  1  Elliott  on  Evidence,  1S9 
the  rule  is  thus  stated:  "The  burden  of  the 
issue,  that  is,  the  burden  of  proof  in  the 
sense  of  ultimately  proving  or  establishing 
the  issue  or  case  of  the  party  upon  whom 
such  burden  rests  as  distinguished  from  the 
burden  or  duty  of  going  forward  and  produc- 
ing evidence,  never  shifts,  Jbut  the  burden  or 
duty  of  proceeding  or  going  forward  often 
does  shift  from  one  party  to  the  other,  and 
sometimes  back  again.  Thus,  when  the  actor 
has  gone  forward  and  made  a  prima  facie 
case,  the  other  party  is  compelled  in  turn  to 
go  forward  or  lose  his  case,  and  in  this 
sense  the  burden  shifts  to  him.  So  the  bur- 
den of  going  forward  may,  as  to  some  par- 
ticular matter,  shift  again  to  the  first  party 
in  response  to  the  call  of  a  prima  facie  case 
or  presumption  in  favor  of  the  second  party. 
But  the  party  who  has  not  the  burden  of  the 
issue  Is  not  bound  to  disprove  the  actor's 
case  by  a  preponderance  of  the  evidence,  for 
the  actor  must  fail  if,  upon  the  whole  evi- 
dence, he  does  not  have  a  preponderance,  no 
matter  whether  it  is  because  the  weight  of 
•evidence  is  with  the  other  party  or  because 


the  scales  are  equally  balanced."  The  ques* 
tiom  has  been  so  recently  and  so  fully  con- 
sidered by  us  that  much  further  discussion 
would  be  useless.  Board  of  Education  v. 
Makely,  139  N.  0.  31,  51  S.  B.  784;  Overcash 
V.  Electric  Co.,  144  N.  O.  572,  57  S.  B.  377; 
Shepard  v.  Telegraph  Co.,  143  N.  C.  244,  55 
a  B.  704;  Ross  v.  Cotton  Mills,  140  N.  C. 
115,  52  S.  E.  121,  1  L.  R.  A.  (N.  S.)  298; 
Stewart  v.  Carpet  Co.,  138  N.  0.  60,  50  S.  B. 
562;  Womble  v.  Grocery  Co.,  135  N.  C.  474, 
47  S.  B.  493 ;  Stanford  v.  Grocery  Co.^  143 
N.  C.  419.  65  S,  B.  815;  Ftirniture  Co.  v. 
E)zpreas  Co.,  144  N.  O.  644,  57  S.  B.  458. 

If  the  plaintiff  proves  a  fact  which  raises 
a  prima  facie  or  presumptive  case  of  neg- 
ligence, or  which  entitles  him  to  have  the 
issues  submitted  to  the  Jury,  the  burden  of 
proof  may  shift  to  the  defendant,  but  he  is 
not  required  to  make  the  evidence  prepou' 
derate  in  his  favor.  Shepard  v.  Telegraph 
Co.,  supra.  He  may  introduce  evidence 
himself,  or  rely  upon  that  of  the  plaintiff 
to  defeat  the  plaintifTs  recovery;  but  the 
Jury  must  be  instructed  that,  giving  due 
weight  to  the  prima  fade  case,  or  the  pre- 
sumption, or  to  the  fact  proved  by  the  plain- 
tiff which  carries  the  issues  to  the  Jury  for 
their  determination,  the  plaintiff  must,  la 
the  end,  establish  the  issue  in  his  own  favor 
by  the  greater  weight  of  the  testimony,  and 
for  this  reason  It  is  said  that  the  burden  of 
the  issue  is  always  upon  him.  It  is  erro- 
neous to  require  the  defendant  to  overcome, 
by  a  preponderamce  of  the  evidence,  the  case 
made  by  the  plaintiff,  even  though  the  latter 
may  be  entitled,  by  reason  of.  the  proof  he 
has  offered,  to  have  the  issues  submitted  to 
tile  Jury  with  proper  Instructions  from  the 
court 

New  trlaL 

CLARK,  C.  J.  (dissenting).  Where  an  In- 
Jury  occurs,  and  nothing  else  is  shown,  this 
court  has  adopted  the  rule  as  to  res  ipsa 
loquitur  that  this  Is  evideiace  of  negligence^, 
and  does  not  raise  a  presumption  of  negli- 
gence. But  when  the  manner  of  the  injury 
Is  in  proof,  and  it  Is  shown  that  it  was 
caused  by  a  derailment  or  collision,  this 
raises  a  presumption  of  negligence,  and  the 
burden  is  properly  thrown  upon  the  defend- 
ant to  disprove  it.  Otu*  authorities  are  uni- 
form as  to  this,  and  there  is  no  cause  shown 
for  overruling  them.  In  Marcom  v.  Rail- 
road, 126  N.  C.  204,  35  S.  E.  424  (derailment), 
the  court  said:  **The  burden  of  proving  such 
a  failure  of  legal  duty  rests  upon  the  plaim- 
tlff;  but,  when  that  fact  is  proven  or  admit- 
ted, the  burden  of  proving  all  such  facts  as 
are  relied  on  by  the  defendant  to  excuse  Its 
failure  rests  upon  the  defendant."  In  Wrif?ht 
V,  Railroad,  127  N.  C.  229,  37  S.  E.  222  (de- 
railment), this  court  said:  * ''While  the  mere 
fact  that  one  has  been  injured  while  In  a 
public  conveyance  does  not  raise  a  presump- 
tion of  negligence  in  the  carrier,  it  is  other- 
wise when  the  injury  results  from  something 
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over  which  the  carrier  has  control.  Shear. 
&  Red.  Neg.  (5th  Ed.)  S  59.  Accordingly, 
when  there  la  a  collision  or  a  derailment,  and 
in  similar  cases,  there  is  a  presumpticm  of 
negligeaice.  2  Shear.  &  Red.  Neg.  S  516,  and 
numerous  cases  cited."  Then  the  court  pro- 
ceeded to  quote  with  approval  the  following 
paragraph  from  Marcom  y.  Railroad,  supra: 
**Where  the  derailment  of  the  engine  resulted 
in  the  death  of  the  intestate,  a  fireman  in 
the  employ  of  the  defendant  company,  a  pri- 
ma facie  case  of  negligence  is  to  be  iiaferred, 
and  the  burden  Is  thrown  upon  the  defendant 
to  disprove  negligence  on  its  part"  In  Stew- 
art V.  Railroad,  137  N.  C.  689,  50  S.  B.  313, 
it  is  said:  "This  case,  arising  out  of  a  col- 
lision, is  one  of  those  in  which  the  law  raises 
a  presumptiob  of  negligence  on  the  part  of 
the  carrier.  Wright  v.  Railroad,  127  N.  O. 
229,  37  S.  B.  221;  Marcom  v.  Railroad,  126 
N.  C.  200.  35  8.  B.  423;  Kinney  v.  Railroad, 
122  N.  G.  961,  30  SI  Ei  313;  Grant  v.  Rail- 
road, 108  N.  O.  470,  13  S.  &  209;  S.  &  R. 
Neg.  S  516,  and  cases  cited."  In  Hemphill  v. 
Lumber  Co.,  141  N.  O.  488,  54  S.  B.  420,  a 
unanimous  court  again  said:  "Where  there 
is  a  collision  or  derailment,  and  in  like  cases, 
the  presumption  of  negligence  arises" — citing 
above  cases.  Ln  a  very  recent  case  (Over- 
cash  V.  Electric  Ca,  144  N.  O.  572.  57  a  B. 
377)  Mr.  Justice  Connor  for  a  unanimous 
court  said:  "This  court  has  uniformly  held, 
and  in  that  respect  it  is  in  harmony  with 
other  courts  and  approved  text-writers,  that 
a  derailment  of  a  railway  train  raises  a  pre- 
sumption or  makes  a  prima  facie  case  of 
negligence,  that  is,  a  presumption  that  there 
is  a  defective  construction  or  condition  of 
the  car  or  track  or  the  mode  of  operation"-^-- 
citing  Marcom  v.  Railroad,  126  N.  O.  200,  85 
S.  E.  423;  Wright  v.  Railroad.  127  N.  0.  229, 
87  a  m  221;  Stewart  v.  Railroad,  137  N.  O. 
687.  50  S.  EL  312.  Id..  141  N.  G.  266.  53  S. 
E.  877;  and  Haymes  v.  Railroad,  143  N.  G. 
154,  55  S.  B.  516,  9  L.  R.  A.  (N.  S.)  972--add- 
ing:  "This  may  be  regarded  as  settled." 
Among  other  cases  to  same  effect.  Hemphill 
V.  Lumber  Co.,  141  N.  G.  488,  54  S.  E.  420; 
Wilkie  V.  Railroad,  127  N.  G.  210,  37  a  B. 
204;  Grant  v.  RaUroad.  108  N.  G.  471,  13 
S.  E.  209. 

There  is  a  wide  distinction  between  res 
Ipsa  loquitur,  which  is  merely  evidence  of 
negligence,  which  arises  from  the  mere  fact 
of  injury  sustained,  without  showing  the 
cause,  and  proof  that  it  was  caused  by  a 
derailment  or  collision,  which  is  so  unusual 
a  cause,  so  dangerous  in  the  natural  results, 
and  which  can  scarcely  ever  possibly  occur 
without  negligence.  In  such  cases  our  au- 
thorities, as  above  shown,  raise  a  "presump- 
tion of  negligence,  the  burden  of  disproving 
which  is  upon  the  defendant."  This  rule  Js 
a  matter  of  settled  public  policy,  and  should 
not  be  changed,  if  at  all,  except  by  the  su- 
perior power  of  legislative  enactment,  which 
is  exceedingly  improbable.  Indeed  it  is  far 
more  probable  that  the  Legislature  would  re- 


enact  the  rule  we  have  hitherto  held.  Tbero 
are  good  and  soumd  reasons  why  common 
carriers  ^ould  not  be  relieved  of  this  duty» 
recognized  as  a  ''settled  rule,"  that  they  must 
disprove  the  presumption  of  negligence  aris- 
ing from  a  collision  or  derailment  Accidents 
from  such  cause  can  rarely,  if  ever,  happen 
without  grave  negligence.  If  ther^  should  be 
facts  in  any  case  to  disprove  such  presump- 
ttob  of  negligence,  evidence  thereof  is  easily 
accessible  to  the  common  carrier.  It  would 
be  difficult  in  behalf  of  the  deceased  or  dis- 
membered victim  to  prove  negligoice  as  an 
independent  fact  He  knows  nothing  of  the 
surroundings.  He  may  never  have  been  at 
the  spot  before.  When  he  has  shown  that 
the  injury  was  caused  by  a  derailment  or 
collision,  he  has  usually  done  all  that  he  can 
do.  The  burden  of  disproving  the  presump- 
tion of  negligence  arising  from  a  collision  or 
derailment  should  remain  upon  the  carrier, 
as  has  always  been  heretofore  held.  With 
the  officially  ascertained  fact  that  over  1(X),- 
000  persons  were  wounded  and  more  than 
10,000  killed  by  the  railroads  of  the  United 
States  last  year,  and  that  the  ratio  killed 
and  wounded  in  proportion  to  the  number  of 
passengers  and  employes  is  20  times  greater 
in  this  country  than  on  the  railways  of  £iU« 
rope,  the  demands  of  Justice  are  for  the  ex- 
action of  stricter  requirements  for  the  pre- 
vention of  such  terrible  consequences  of  neg- 
ligence, and  not  for  the  lessening  of  the 
safeguards  heretofore  exacted  in  fixing  lia- 
bility for  injuries  sustained  when  they  have 
occurred  in  a  collision  or  derailment 

The  charge  of  the  court  that  the  Injury 
having  been  caused  by  a  derailment  a  pre- 
sumption of  negligence  arises,  and  the  bur- 
den is  upon  the  defendant  to  disprove  such 
presumption,  is  in  accord  with  the  repeated 
and  uniform  decisions  of  this  court,  above 
cited,  applicable  to  such  state  of  facts. 

HOKB,,  J.  (dissenting).  While  it  is  true 
that  several  of  our  more  recent  decisions 
have  approved  the  doctrine  that  the  presump- 
tion arising  on  the  facts  of  this  case  and 
others  of  like  kind  does  not  change  the  bur- 
den of  the  issue,  but  only  the  burden  of  proof 
requiring  that  the  Judge  shall  direct  the  Jury 
to  consider  the  evidence  as  affected  by  the 
presumption,  it  is  also  true  that  very  fre- 
quently on  the  facts  presented  the  two  bur- 
dens are  very  nearly  the  same,  the  line  of 
demarcation  between  them  being  very  diffi- 
cult to  draw,  and  at  times  well  nigh  impossi- 
ble for  the  trial  Judge  to  state  with  clear- 
ness. Although  the  distinction  referred  to  is 
recognized  by  the  best  writers,  and  I  have 
now  no  disposition  to  question  it,  in  many 
cases  and  in  practical  application  it  par- 
takes somewhat  of  refinement,  and  unless  it 
plainly  appears  that  the  trial  Judge  has 
placed  too  great  a  burden  on  the  defendant 
and  has  in  express  terms  or  by  clear  intend- 
ment, changed  the  burden  of  the  issue,  I  do 
not  think   that   reversible  error   should   be 
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readily  imputed.  In  the  present  caie,  as  I 
understand  the  charge,  the  court  nowhere 
tells  the  Jury  in  terms  that  the  burden  of  the 
issue  is  changed.  On  the  cotftrary,  I  think  It 
sufficiently  appears  that  he  speaks  through- 
out as  to  the  burden  of  proof,  and  in  effect 
and  by  fair  intendment  tells  the  jury  that  on 
the  facts,  if  established,  there  was  a  pre- 
sumption of  negligence  arising  against  the 
defendant,  and  directs  them  to  consider  the 
testimony  as  affected  by  that  presumption. 
To  my  mind  the  charge  Is  in  substantial  com- 
pliance with  the  rule  we  have  adopted,  and  I 
am  of  opinion  that  no  reversible  error  ap- 
pears in  the  record. 


<147  N.  0.  J6S) 

KING  ▼.  RALEIGH  &  P.  8.  R.  CO. 

(Supreme  Court  of  North  Carolina.     April  1, 
190a) 

1.  Contracts  —  ESnfobceabilitt  —  Iumobal 
considebatton. 

The  courts  will  not  enforce  a  contract  based 
on  an  immoral  consideration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Difl^ 
Yol.  11,  Contracts,  8|  512-614.] 

2.  Same. 

Contracts  for  money  for  personal  profit  to 
use  efforts  and  influence  to  carry  an  election, 
especially  an  election  to  vote  bonds  for  the  use 
of  a  railroad,  are  contrary  to  public  policy,  and 
are  not  enforceable. 
8.  Same. 

'  A  contract  by  a  newspaper  editor  for  the 
sale  of  his  editorial  influence  to  aid  a  railroad 
to  carry  elections  for  the  issuance  of  bonds  by 
manicipalities  in  aid  of  the  railroad,  and  for 
other  services  in  carrying  such  elections,  is  con- 
trary to  public  policy,  and  is  not  enforceabla 

Appeal  from  Superior  Court,  Pitt  County; 
Lyon,  Judge. 

Action  by  Henry  T.  King  against  the  Ra- 
leigh &  Pamlico  Sound  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Action  dismissed. 

Moore  &  Long,  for  appellant  J.  L.  Flem- 
ing, for  appellee. 

CLARK,  0.  J.  The  complaint  alleges  that 
the  plaintiff  was  editor  of  a  newspaper,  and 
"(2)  that  during  February,  1902,  the  defend- 
ant company,  then  trying  to  secure  aid  in 
building  a  line  of  railroad  from  Raleigh  to 
some  point  on  Pamlico  Sound,  applied  to  the 
prlaintiff  to  secure  the  columns  of  his  paper, 
and  his  personal  service,  in  trying  to  carry 
elections  along  the  route  of  the  proposed  road 
by  which  bonds  were  to  be  issued  for  the  use 
and  benefit  of  said  road,  and  to  gain  for  said 
road  the  good  will  of  the  citizens  along  said 
road,  and  (n  other  ways  assist  the  managers 
and  directors  of  said  road  in  their  under- 
taking, and  under  the  promise  from  the  man- 
ager and  one  of  the  directors  of  said  defend- 
ant company  that  he  should  be  *taken  care 
of,'  well  paid  for  his  services,  he  agreed  to 
serve  the  defendants  as  best  he  could  in  the 
manner  suggested,  and  did  serve  them  in  the 
ways  indicated  by  defendants  through  the 


columns  of  his  paper,  by  adyenlsementB  and 
by  personal  services  at  elections,  and  in  other 
ways  well  known  to  defendants.  For  such 
services  the  defendants  agreed  and  promised 
to  pay,  but  when  demand  was  made  the  said 
company  admitted  his  right  to  compensation, 
but  only  offered  him  $300  in  second  mort- 
gage bonds  of  said  railroad  company  for  his 
services.  (3)  That  the  services  rendered  the 
defendants  by  the  plaintiff  were  reasonably 
worth  the  sum  of  $1,500.  (4)  That  parent 
has-been  demanded  and  refused.** 

The  plaintiff  makes  clear  his  meaning  by 
his  evidence,  in  which  he  said:  "I  was  to  do 
everything  I  could  through  my  paper  and  by 
personal  service  In  the  interest  of  the  rail- 
road. *  *  *  I  published  editorials,  etc.,  in 
the  paper  for  two  years.  ♦  ♦  •  I  don't 
know  that  I  published  articles  favoring  rail- 
road in  every  issue.  They  were  to  pay  me 
for  editorials."  He  further  testified  that  he 
bad  a  great  many  conversations  with  the 
president  and  general  manager  of  the  defend- 
ant railroad  company,  '*in  all  of  which  he 
agreed  to  pay  for  my  services.  I  ran  a  paper. 
That  was  my  regular  work.  •  •  ♦  Anoth- 
er service  I  rendered  was  In  arranging  for 
and  helping  to  carry  the  elections  for  issuing 
bond^  for  the  railroad  in  1903.  Contract  was, 
'if  it  won,  would  issue  $15,000  bonds  and 
take  second  mortgage,'  etc  I  was  largely  in- 
strumental in  getting  citizens  interested,  and 
In  calling  elections,  and  in  getting  people  to 
register  and  vote,  and  in  carrying  the  elec- 
tions. Don't  know  that  others  got  anything 
for  services.  ♦  ♦  ♦  Munford  (an  adver- 
tiser) has  paid  me  as  much  as  $400.  I  gave 
him  more  space  than  I  did  the  railroad;  but, 
if  I  had  advocated  his  business  like  I  did  for 
the  railroad,  it  would  have  been  worth  sev- 
eral thousand  to  his  business.  I  never  pub- 
lished notices  for  railroad.  County  and  town 
paid  me  for  election  notices.  I  wrote  the 
editorials  published  In  my  paper  myself,  and 
would  copy  extracts  from  other  papers."  On 
redirect  examination  he  admitted  that  "there 
is  a  difference  in  advertising  a  thing  and  ad- 
vocating a  measure."  The  court  concurs  in 
this  last  proposition. 

When  an  advertisement  is  inserted,  the 
public  knows  that  it  is  paid  for,  and  that  it 
speaks  for  the  advertiser;  that  the  represen- ' 
tations  are  made  by  him,  and  not  by  the 
editor.  But  an  editorial  is  understood  to 
express  the  true  and  unbought  views  of  the 
editor.  It  is  because  of  that  fact  that  they 
carry  any  weight  with  the  public.  It  was 
precisely  because  of  such  weight  that  the 
defendant  thought  it  worth  money  to  buy  the 
use  of  plaintiff's  editorial  columns.  Had  the 
plaintiff  informed  the  public  that  he  had  sold 
his  editorial  columns  to  the  railroad  com- 
pany, his  editorials  would  have  had  no  weight 
whatever  in  inducing  the  citizens  to  vote  a 
bond  issue  on  themselves  in  favor  of  the  rail- 
road. Both  parties  knew  this.  Both  are  at 
fault     Publte  policy   will    not   permit   the 
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courts  to  enforce  a  contract  based  upon  an 
immoral  consideration,  but  will  leave  the  par- 
ties to  their  own  devices.  Basket  v.  Moss, 
115  N.  C.  448,  20  S.  E.  733,  44  Am.  St  Rep. 
463,  48  L.  B.  A.  842;  Burbage  v.  Windley,  108 
N.  O.  357,  12  S.  E.  839,  12  L.  B.  A.  409,  and 
many  other  ca^es  cited;  McNeill  v.  Bailroad 
Co.,  185  N.  C,  at  pages  733,  734,  47  S.  E.,  at 
page  783,  67  L.  B.  A.  227.  The  sale  of  edi- 
torial columns  and  services  for  carrying  an 
election  are  neither  recognizable  in  a  court  of 
Justice  as  ground  of  action  for  a  recovery 
of  compensation. 

Contracts  for  oaoney  or  personal  profit  to 
use  efforts  and  influence  to  "carry  an  elec- 
tion," especially  an  election  of  this  character, 
are  contra  bonos  mores.  9  Cyc.  500;  Wilcox 
V.  Puryear,  12  Ky.  Law  Bep.  556;  15  A.  &  B. 
984;  Dean  v.  Clark,  80  Hun,  80,  30  N.  Y. 
Supp.  1130.  In  Trist  v.  Child,  88  U.  S.  449, 
22  L.  Ed.  623,  there  is  citation  of  numerous 
authorities  which  have  refused  to  uphold 
contracts  alleged  in  the  complaint,  because 
they  are  held  to  be  against  the  policy  of  the 
law  and  the  theory  upon  which  the  govern- 
ment of  this  republic  is  founded. 

The  plaintiff  in  this  case  was  the  editor  of 
a  paper,  and  is  seeking  to  recover  for  sale 
of  his  editorial  influence  and  for  other  al- 
leged services  in  carrying  an  election  to  issue 
bonds.  Certainly  this  was  as  much  against 
public  policy  as  an  agreement  for  a  consid- 
eration not  to  bid  on  articles  to  be  sold  by 
the  government,  or  an  agreement  to  pay  for 
a  contract  to  carry  the  mail,  or  an  agreement 
to  pay  for  procuring  signatures  to  a  pardon 
to  be  presented  to  the  Governor,  or  an  agree- 
ment pot  to  bid  at  a  sale  made  under  the  ju- 
dicial order,  or  an  agreement  to  pay  for 
promoting  a  marriage,  because  in  each  of  the 
several  instances  mentioned,  which  have  all 
been  held  to  be  invalid  by  reason  of  public 
policy,  the  interests  effected  are  private,  and 
largely  bear  upon  Individuals,  rather  than  a 
community,  while  in  this  case  the  interests 
affected  are  public,  and  bear,  if  the  burden 
should  be  placed,  upon  the  whole  community. 

There  are  other  services  mentioned  in  the 
complaint;  but  they  are  all  stated  in  the 
same  cause  of  action,  and  so  mixed  up  with 
it  as  to  poison  the  whole.  Trist  v.  Child,  21 
.  Wall.  (U.  S.)  441.  22  L.  Ed.  623.  It  is  prob- 
able that  the  whole  employment  was  based 
upon  the  Influence  of  the  newspaper  and  its 
editorials.  Certainly  the  defendant's  dempr- 
rer  ore  tenus  to  the  action  should  have  been 
sustained  below,  and  must  be  sustained  there. 

Action  dismissed. 


(147  N.  C.  298) 

MANNING  et  al.   v.   INTBBSTATB  TBDD- 
PHONE  &  TBLEGBAPH  CO. 

(Supreme  Court  of  North  Carolina.     April  & 
.    1908.) 

Telephonbs-Ohabges— Batb—Copabtnebs. 

Physicians  using  connecting  offices  and  con- 
ductiog  a  copartnership  as  to  ^'minor  surgery," 
and  having  a  private  individual  practice  in  other 


lines,  are  copartners  within  the  sehedole  of 
rates  authorising  a  telephone  company  to  charge 
copartneiships  for  the  use  of  one  telephone 
$3.50  per  montl^ 

Appeal  from  Superior  Coortt  Durham 
County;  W.  B^  Allen,  Judge. 

Action  by  J.  M.  Manning  and  another 
against  the  Interstate  Telephone  &  Telegraph 
Company  to  restrain  the  removal  of  a  tele- 
phone for  the  nonpayment  of  charges  From 
a  judgment  for  plaintiffs  on  an  agreed  state- 
ment of  facts,  defendant  appeals.    Affirmed. 

Fuller  &  Fuller,  for  appellant.  Manning 
&  Foushee,  for  appellees. 

PEB  CUBIAM.  The  court  de^ns  It  unnec- 
essary to  discuss  the  subject  of  what  con- 
stitutes an  unlawful  discrimination  upon  the 
part  of  a  telephone  company.  It  appears  In 
the  record  that  the  fees  which  defendant  is 
authorized  to  charge  to  copartnerships  for 
the  use  of  one  phone  is  $3.50  per  month.  It 
appears  that  plaintiffs  are  copartners  in 
**minor  surgery"  (whatever  that  may  be),  and 
occupy  connecting  offices  used  in  the  busineas, 
and  as  such  use  one  phone  in  common.  The 
fact  that  they  have  private  practioe  not  em- 
braced by  their  copartnership  does  not  make 
them  any  the  less  copartners,  and  we  think 
as  such  th^  come  within  tiie  schedule  of 
defendant's  rates,  and  must  be  charged  as 
copartners. 

Affirmed. 


a47  N.  C.  234> 
GULLEDGE  v.  SEABOABD  AIB  UNB  BY. 
CO. 

(Supreme  Court  of  North  Carolina.     April  1. 
190&) 

Death— Bight  of  Action— Tmx  fob  Banio- 
iNG— Action  "to  be  Brought  Within  One 
Yeab." 

Bevisal  1905,  S  59,  provides  that,  where  a 
person's  death  is  caused  by  the  wrongful  act  of 
another  such  as  would  have  entitled  the  injured 
person,  if  living,  to  an  action  for  damaires  tiiere- 
for,  the  person  or  corporation  causing  the  injury 
shall  be  liable  to  an  action  for  damages,. **to  be 
brought  within  one  year"  after  such  death  by 
deceaent's  administrator^  etc.  Held,  that  the 
words  "to  be  brought  within  one  year"  consti- 
tute a  condition  annexed  to  the  cause  of  action, 
and  not  a  statute  of  limitation,  which  must  be 
pleaded. 

Appeal  from  Superior  Court,  Anson  Coun- 
ty;  Webb,  Judge. 

Action  by  B.  H.  O^lledge  against  the  Sea- 
board Air  lilne  Bailway  Company  to  recover 
for  the  death  of  plaintiff's  intestate.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Beversed. 

John  D.  Shaw  and  Murray  Allen,  for  ap- 
pellant. Bobinson  &  Caudle,  H.  H.  McLen- 
don,  J.  T.  Bennett,  and  J.  A.  Lockhart,  for 
appellee. 

BBOWN,  J.  The  defendant  moved  to  dis- 
miss the  action,  because  the  evidence  of  plain- 
tiff disclosed  that  the  action  bad  not  been 
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commenced  within  one  year  from  the  death 
of  plaintiff's  Intestate.  The  Intestate  died 
April  16,  1902,  and  the  action  was  not  com- 
menced until  January  26,  1906.  The  plaintiff 
contends  that  the  statute  of  limitations  has 
not  been  pleaded  in  the  answer,  and,  further, 
that  there  was  a  prolonged  contest  over  let- 
ters of  administration  upon  the  Intestate's 
estate,  begun  June  7,  1902,  and  ended  in 
June,  1905,  which  time  should  not  be  counted, 
under  Revlsal  1905,  §  369. 

This  action  Is  brought  under  section  59  of 
the  Revisal  of  1905:  "Whenever  the  death  of 
a  person  is  caused  by  wrongful  act,  neglect 
or  default  of  another,  such  as  would,  if  the 
injured  party  had  lived,  entitle  him  to  an 
actlQu  for  damages  therefor,  the  perbon  or 
corporation  that  would  have  been  so  liable, 
and  his  or  their  administrators,  executors, 
collectors  or  successors,  shall  be  liable  to  an 
action  for  damages,  to  be  brought  within  one 
year  after  such  death,  by  the  executor,  ad- 
ministrator or  collector  of  the  decedent ;  and 
this  notwithstanding  the  death,  and  although 
the  wrongful  act,  neglect  or  default,  causing 
the  death,  amoimt  In  law  to  a  felony."  Un- 
fortunately for  the  plaintiff's  case,  this  court 
has  heretofore  Interpreted  the  words  "to  be 
brought  within  one  year,"  contained  in  the 
statute,  as  a  condition  annexed  to  the  cause 
of  action,  and  not  as  a  statute  of  limitation, 
which  must  be  pleaded.  Before  the  plaintiff 
can  make  out  a  prima  facie  case,  he  must 
offer  evidence  tending  to  prove  that  the  ac- 
tion was  commenced  within  one  year  after 
death.  In  Taylor  v.  Cranberry  Co.,  94  N. 
C.  526,  Justice  Merrimon,  speaking  for  the 
court,  says:  'This  is  not  strictly  a  statute 
of  limitation.  It  gives  a  right  of  action  that 
would  not  otherwise  exist,  and  the  action 
to  enforce  it  must  be  brought  within  one 
year  after  the  death  of  the  testator  or  intes- 
tate. It  must  be  accepted  In  all  respects  as 
the  statute  gives  It."  In  Best  v.  Kinston, 
106  N.  C.  205,  10  S.  B.  997,  it  is  held  that  the 
fact,  that  no  administrator  was  appointed 
does  not  vary  the  rule,  as  no  explanation 
why  the  action  was  not  brought  within  one 
year  can  avail.  These  cases  are  cited  with 
approval  in  the  more  recent  case  of  Hart- 
ness  V.  Pharr,  133  N.  0.  571,  45  S.  E.  901,  98 
Am.  St.  Rep.  725. 

The  old  law  prohibiting  usury  contained  a 
similar  clause,  requiring  that  the  action  must 
be  commenced  within  two  years.  It  was  held 
not  to  be  a  statute  of  limitation  and  that 
the  statute  need  not  be  pleaded;  for,  says 
the  court,  "unless  he  commences  his  action 
within  two  years  from  the  usurious  trans- 
action, he  has  no  cause  of  action."  Roberts 
V.  Insurance  Co.,  118  N.  C.  434,  24  S.  B.  780; 
Tayloe  v.  Parker,  137  N.  C.  418,  49  S.  E.  921. 
The  present  statute  in  respect  to  usury  is 
different,  and  creates  a  statute  of  limitation. 
This  condition  which  the  Legislature  has  an- 
nexed to  the  cause  of  action  works  no  hard- 
ship upon  the  next  of  kin,  for  whose  benefit 
the  statute  was  enacted;    for  the  statute 


provides  that  the  action  may  be  brought  by  a 
collector,  as  well  as  an  executor  or  adminis- 
trator. Doubtless  the  General  Assembly 
wisely. intended  to  compel  the  commencement 
of  such  actions  before  time  had  obliterated 
the  evidence  relating  to  the  cause  of  death. 
The  fact  that  a  controversy  over  the  adminis- 
tration was  pending  could  not  prevent  the 
next  of  kin  of  plaintiff's  intestate  from  hav- 
ing a  collector  appointed,  who  could  have 
brought  the  action  within  the  statutory  time. 
By  reason  of  their  failure  to  do  so,  they  have 
now  no  cause  of  action  which  the  adminis- 
trator can  assert 

The  motion  to  nonsuit  is  allowed. 

Reversed. 


STURGESS  V.  ATLANTIC  COAST  LINE  R. 
CO. 

(Common   Pleas   Circuit    Court   of   Charleston 
County,  South  Carolina.    August  27,  1907.) 

For  opinion  6n  appeal,  see  60  S.  B.  939;  on 
rehearing,  61  S.  B.  261. 

PURDY,  Circuit  Judge.  On  the  1st  day  of 
March,  1906,  the  plaiDtilBf  instituted  this  action 
to  i-ecover  of  the  defendant  the  sum  of  $421.50, 
alleged  to  be  due  him  by  the  Relief  Department 
maintained  bv  the  defendant  and  its  employes, 
on  account  of  injuries  received  bv  him  while  in 
the  service  of  the  defendant  and  a  member  of 
such  department.  In  lieu  of  raising  the  issues 
by  way  of  answer,  before  the  time  for  answering 
expired,  plaintiff  and  defendant,  by  their  respec- 
tive counsel,  entered  into  a  stipulation  whereby 
they  agreed  to  submit  certain  issues  to  the  court, 
each  party  to  have  the  right  to  introduce  such 
evidence  as  might  be  necessary  to  the  hearing. 
This  stipulation  was  as  follows:  "It  is  hereby 
stipulated  between  counsel  that  this  cause  shall 
be  transferred  from  the  county  of  Sumter  to  the 
county  of  Charleston  for  trial,  and  for  the  pur- 
poses of  this  motion  it  is  hereby  deemed  penaing 
m  the  county  of  Charleston,  and  shall  be  heard 
before  Judge  R.  O.  Purdy  at  his  chambers. 
The  plaintiff,  J.  R.  Sturgess,  was  injured  in 
November,  1904,  while  in  the  employment  of  the 
defendant  company  as  a  carpenter,  and  he 
brought  an  action  for  the  injuries  sustained, 
alleging  that  the  same  were  caused  by  and 
through  the  negligence  of  the  defendant  com- 
pany. As  a  result  of  said  action  the  plaintiff 
succeeded  in  recovering  from  the  defenoant  the 
sum  of  $2,700  for  the  alleged  injuries  sustained, 
and  the  same  was  paid  to  the  plaintiff  by  the 
defendant,  and  a  full  and  complete  release  and 
discharge  was  taken  for  all  claims  or  demands 
against  the  said  defendant  for  said  injuries. 
The  plaintiff,  at  the  time  he  received  said  inju- 
ries, was  a  member  of  what  is  known  as  the  Hos- 
pital and  Relief  Fund  of  the  defendant  com- 
pany, all  of  which  will  more  fully  and  at  large 
appear  by  the  Hospital  and  Relief  Fund  con- 
tract, which  is  appended  to  this  agreement  and 
made  a  part  thereof.  The  said  contract  pro- 
vides in  case  of  injury  that  the  plaintiff  was  to 
receive  $1  a  day  for  52  consecutive  weeks, 
and  thereafter  one-half  of  this  amount  so  long 
as  his  disability  continues.  The  plaintiff  is  un- 
able to  pursue  the  business  in  which  he  was  en- 
gaged when  he  was  injured,  but  is  not  disabled 
from  doing  work  of  a  lighter  character.  It  is 
hereby  stipulated  that  two  questions  shall  be 
submitted  to  the  court  for  determination:  (1) 
Whether  the  act  of  the  General  Assembly  of 
this  state  allowing  a  party,  a  member  of  the 
Hospital  and  Relief  Fund,  to  recover  benefits 
from  the  said  Hospital  and  Relief  Fund,  not- 
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withstanding  his  compensation  for  damages,  is 
constitutional  and  valid?  (2)  Whether  the  dis- 
ability mentioned  in  the  contract  known  as 
the  Hospital  and  Relief  Fund  has  reference 
to  the  work  at  which  the  plaintiff  was  engaged 
at  the  time  he  was  injured,  or  does  it  aipply  to 
any  dass  of  labor  he  is  now  able  to  perform?" 

In  view  of  the  nature  of  the  issues  presented, 
a  brief  statement  of  the  character  and  workings 
of  the  Relief  Department  will  be  necessary. 
I  find  from  the  evidence  submitted  that  the  de- 
fendant company  operates,  in  conjunction  with 
its  employes,  what  is  commonly  known  as  a 
Relief  and  Hospital  Department,  or  association. 
Employes  entering  the  service  of  the  company 
become  members  of  this  association  and  make 
monthly  contributions  to  its  relief  fund ;  the 
amount  of  the  contribution  varying  according 
to  the  class  of  membership,  which  is  graded  bv 
the  rate  of  salary  an  employ^  draws.  The  rail- 
road company  acts  as  treasurer  of  this  fund, 
paying  interest  thereon,  and,  in  addition,  as- 
sumes the  entire  management  of  the  department, 
paying  all  its  expenses,  and  guarantees  to  make 
good  all  its  obligations,  which  at  this  time  are 
shown  to  be  many  times  larger  than  the  relief 
fund  actually  on  hand  in  the  department  From 
the  relief  fund  so  maintained  by  the  defendant 
company  and  Its  employes  death  benefits  are 
paid  to  the  members,  whether  death  results  to 
a  member  from  accident,  sickness,  or  other 
cause,  and  whether  an  accident  causing  death 
is  due  to  the  negligence  of  the  company,  the  neg- 
ligence of  the  member,  or  otherwise.  In  addi- 
tion to  this,  members,  in  case  of  sickness  from 
any  cause^  receive  tree  medical  and  surgical 
treatment  in  the  hospitals  maintained  by  the  de- 
partment, and  sick  dependent  members  of  the 
family  of  a  member  are  accepted  for  treatment 
in  such  hospitals  at  special  rates.  In  the  con- 
tract of  membership  in  the  Relief  Department 
and  in  rule  G5  of  the  regulations  it  is  stipulated 
that  after  injury  a  member  may  either  accept 
benefits  or  bring  his  action  at  law  for  damages, 
but  if  he  elects  to  accept  benefits  such  accept- 
ance shall  operate  as  an  accord  and  satisfaction 
of  all  claims  he  may  have  against  the  company 
growing  out  of  the  accident,  and  if  he  elects  to 
sue  for  damages  he  shall  thereby  forfeit  all 
ri^t  to  receive  benefits. 

From  the  stipulation  heretofore  set  out  it  ap- 
pears that  plaintiff  has  already  recovered  a 
judgment  against  defendant  on  account  of  this 
very  injury,  and  is  now  seeking  to  recover  the 
benefits  from  the  Relief  Department  in  addition 
thereto.  If  the  contract  with  the  Relief  Depart- 
ment is  valid,  then  the  judgpient  in  favor  of 
plaintiff  is  a  bar  to  this  action.  But  against 
this  plaintiff  offers  the  act  of  the  General  As- 
sembly of  South  Carolina  in  effect  making  a 
contract  of  the  kind  in  question  null  and  void. 
In  reply  to  this,  defendant  contends  that  said 
act  of  the  General  Assembly  is  in  contravention 
of  article  14  of  the  amendments  to  the  Constitu- 
tion of  the  United  States  and  of  section  5  of 
article  1  of  the  Constitution  of  the  state  of 
South  Carolina,  in  that  it  is  an  illegal  interfer- 
ence with  the  liberty  of  contract,  and  is  there- 
fore void. 

1.  This  brings  us  to  the  first  and  main  issue 
in  the  case,  namely:  Is  the  act  of  the  General 
Assembly  of  South  Carolina,  allowing  a  member 
of  the  Relief  Department  to  recover  benefits  in 
addition  to  compensation  in  damages,  constitu- 
tional? The  statute  whose  validity  is  here 
drawn  in  question  was  enacted  on  March  7, 
1905  (24  St  at  Large,  p.  962),  and  is  as  follows : 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina,  that 
when  any  corporation,  firm  or  individual  runs 
or  operates  what  is  usually  called  a  relief  de- 
partment for  its  employes,  toe  members  of  which 
are  required  or  permitted  to  pay  dues,  fees, 
money  or  other  compensation,  by  whatever  name 
callea.  to  be  entitled  to  the  benefit  thereof  upon 
the  death  or  injury  of  the  employ^,  a  member  of 


such  relief  department,  rach  corporation,  firm 
or  individual,  so  running  or  operating  the  same, 
be,  and  is  hereby,  required  to  pay  to  the  person 
entitled  to  the  same  the  amount  it  was  agreed 
the  employ^,  his  heirs  or  other  benefidaTy  ander 
such  contract  should  receive  from  such  relief  de- 
partment ;  the  acceptance  of  which  amount  shall 
not  operate  to  estop  or  in  any  way  bar  the  right 
of  such  employ^  or  his  personal  representative 
from  recovering  damages  of  such  corporation, 
firm  or  individual  for  personal  injury  or  death 
caused  by  the  negligence  of  such  corporation, 
firm  or  individual,  their  servants  or  agents,  as 
are  now  provided  by  law;  and  any  contract  or 
agreement  to  the  contrar:^,  or  any  receipt  or  re- 
lease given  in  consideration  of  the  payment  of 
such  sum  is  and  shall  be  null  and  void. 

"Sec  2.  That  all  acts  inconsistent  with  this 
act  are  hereby  repealed." 

A  similar  statute  applying  exdudvely  to  re- 
lief departments  operated  by  railroads  had,  been 
enacted  at  the  session  of  1903  (24  St  at  Large, 
p.  79),  but  this,  I  hold,  was  repealed  by  the 
later  act  of  1905.  My  reasons  for  so  holding 
are  two-fold:  First,  the  act  of  1903  was  in- 
tended "to  regulate  and  fix  the  liability  of 
railroad  companies  having  a  relief  department,'* 
while  the  purpose  of  the  act  of-19()o  was  *'to 
fix  and  dedare  the  liabilities  of  any  corpora- 
tion, firm  or  individual  operating  a  rdief  de- 
partment." The  word  "corporation,"  found  in 
the  act  of  1905,  is  a  generic  term,  embracing 
every  spedes  of  corporation,  indnding  rail- 
roads. The  subject-matter  and  rules  prescribed 
by  the  two  acts  are  identical.  Therefore,  andei 
the  principle  that  the  later  of  two  statutes  on  a 
given  subject  fully  embracing  the  whole  sub- 
ject-matter repeals  the  first,  the  act  of  1903 
was  repealed  by  the  act  of  1905.  Johnson  v. 
Railway  Co.,  69  S.  C.  326,  48  8.  B.  260,  and 
cases  dted.  Second,  the  act  of  1903,  applying 
as  it  did  exclusively  to  railroads,  was  open  to 
the  objection  of  being  class  legislation,  and  this 
objection  the  Legislature  evidently  recognized 
and  intended  to  remove  by  enacting  a  second 
statute  on  the  same  subject,  applying  alike  to 
corporations,  firms,  and  individuals.  The  act 
of  1905,  therefore,  only  need  be  'considered  in 
this  case. 

The  provision  of  the  contract  with  the  Rdief 
Department,  at  which  this  statute  is  aimed,  is 
that  already  referred  to  wherein  the  member 
agrees  that  in  case  of  injury  he  may  elect  either 
to  sue  the  company  for  damages  or  to  accept 
benefits  from  the  Relief  Department;  but  an 
election  to  do  either,  when  fully  carried  out, 
shall  operate  as  a  forfeiture  of  all  right  to  the 
other.  The  first  question,  then,  is  whether,  in 
the  absence  of  this  statute,  such  a  provision 
would  be  valid.  That  a  common  carrier  can 
make  no  contract  exempting  itself  from  liabil- 
ity for  the  consequences  of  its  own  negligence  is 
a  prindple  so  well  established  as  to  need  the 
dtation  of  no  authority  to  support  it;  but 
that  prindple  is  wide  of  the  mark  here.  If  the 
provision  of  the  Relief  Department  contract 
in  question  were  to  the  effect  that  mere  mem- 
bership in  the  association  and  the  right  to  re- 
ceive benefits  should  of  themselves  release  the 
company  from  liability,  then  I  concede  that  it 
would  be  a  contract  against  liability  for  future 
negligence,  and  consequently  void^  but  such 
are  not  its  terms.  On  the  contrary,  as  I  view 
it,  it  can  in  no  way  be  considered  a  contract 
against  future  negligence.  The  injured  mem- 
ber, or  the  beneficiaries  of  a  member  that  has 
been  killed,  are  not  required  to  forego  a  single 
right  that  they  may  have,  but  are  freely  left 
to  an  option  either  to  sue  for  damages  or  to 
accept  benefits;  and  it  is  only  the  election 
after  injury  or  death  that  is  binding.  As  is 
well  known,  in  a  majority  of  cases  injuries  to 
employ^  are  due  solely  to  their  own  negligence 
or  contributory  negligence,  or  to  the  negligence 
of  a  fellow  servant,  and  for  soch  cases  the  law 
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allows  no  recovery.  But  under  a  Relief  De- 
partment of  the  character  operated  by  defend- 
ant all  persons  so  injured  receive  their  full 
benefits.  Again,  there  must  naturally  be  a 
large  number  of  cases  of  doubtful  liability  on 
the  part  of  the  employer,  and  for  all  these  the 
Relief  Department  affords  a  sure  compensa- 
tion; whereas,  a  suit  for  damages  might  be 
barren  of  results.  In  addition,  the  family  or 
other  beneficiaries  of  a  member  receive  full 
benefits  in  case  of  his  death,  whether  the  death 
result  from  natural  causes  or  an  accident  for 
which  the  company  is  or  is  not  responsible. 
All  these  difiterent  cases  are  constantly  arising, 
not  to  speak  of  the  daily  sick  benefits  and  free 
medical  and  surgical  attention  given  to  all 
members,  whether  their  illness  arises  from  sick- 
ness or  accident  An  association  that  thns 
provides  for  cases  where  the  law  can  afford  no 
relief,  and  furnishes  medical  and  surgical  aid 
for  those  whose  means  would  deny  them  such 
attention*  and  for  whose  condition  the  employer 
is  in  no  wise  responsible,  surely  is  worthy  of 
the  highest  commendation  and  fullest  protec- 
tion. 

Under  the  Relief  Department  contract,  an 
injured  member  has  two  remedies  open  to  him. 
He  may  either  pursue  his  remedy  by  a  suit  for 
damages  a^d  risk  his  chances  for  compensation 
on  the  uncertainties  of  litigation,  coupled  as  it  is 
with  vexatious  delays  and  the  heavy  expense  of 
coart  costs  and  counsel  fees,  or  he  may  accept  his 
certain  benefits  from  the  Relief  Department. 
If  his  injury  is  severe,  he  may  be  wise  to  sue ; 
and  there  is  absolutely  nothing  in  the  contract 
to  prevent  him  from  so  doing.  With  two  reme- 
dies open  to  him,  where  only  one  existed  be- 
fore, he  elects  to  accept  benefits  from  the  Relief 
Department.  His  contract  is  not  completed  un- 
til after  the  injury  i»  received,  and  the  com- 
pany is  not  released  until  the  election  is  made. 
If  he  accepts  the  Relief  Fund,  it  is  nothing 
more  than  a  settlement  of  his  claim  by  com- 
promise, and  I  know  no  reason  why  such  a  set- 
tlement should  be  any  more  against  public  policy 
than  any  other  release  by  way  of  compromise 
after  the  infliction  of  an  injury.  Indeed,  the  pol- 
icy of  the  law  is  always  to  encourage  the  set- 
tlement of  claims  in  good  faith.  For  similar 
reasons,  I  see  no  reason  why  he  should  not  be 
bound  by  his  election  to  pursue  his  remedy  by 
a  suit  for  damages,  for  in  so  doing  he  renounces 
any  right  to  settle  by  compromise  by  acceptance 
of  benefits,  and  it  is  out  of  all  justice  and  rea- 
son that  he  should  be  allowed  to  repudiate  his 
election,  and  receive  double  compensation.  Inde- 
pendently of  authority,  therefore,  I  should  be 
constrained  to  bold  the  provision  of  the  contract 
drawn  in  question  not  only  perfectly  valid,  but 
eminently  reasonable  and  proper.  The  conclu- 
sion I  have  reached  is  not  only  supported  by 
reason,  but  is  amply  sustained  by  authority. 
Out  of  something  like  nearly  40  cases  in  this 
country  and  England  discussing  the  ouestioo, 
only  2,  so  far  as  I  have  been  able  to  nnd,  and 
so  far  as  plaintiff's  counsel  has  brought  to  light, 
have  held  the  contract  invalid,  and  both  of  these 
have  been  subsequently  overruled;  so  that  now 
the  authorities  present  a  solid  front  in  favor 
of  its  validity.  I  quote  from  a  few  of  the  lead- 
ing cases. 

The  question  came  before  the  Supreme  Court 
of  this  state  in  Johnson  v.  Railway  Co.,  55  S. 
O.  152,  32  S.  B.  2,  33  S.  B.  174,  44  L.  R.  A. 
G45,  and  the  validity  of  the  contract  was  upheld 
by  a  divided  court;  Chief  Justice  Met ver., de- 
livering the  prevailing  opinion.  The  language 
of  the  Chief  Justice  is  so  pertinent  that  I  make 
an  extended  extract  therefrom :  "In  the  out- 
set I  desire  to  say,  what  would  seem  to  be  need- 
less but  for  the  fact  that  it  appears  to  have  been 
thought  necessary  to  expend  much  time  and  la- 
bor upon  the  point,  that  I  do  not  suppose  any 
one  doubts  that  a  contract  whereby  a  railroad 
corporation,  or  any  other  common  carrier,  un- 
dertakes to  secure  immunity  from  liability  fpr 
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damages  for  injuries  resulting  from  the  negli- 
gence  of  the  carrier,  or  any  of  his  servants  and 
agents,  is  contrary  to  public  policy,  and  there- 
fore void.  But  the  question  here  is  whether  the 
contrapt  or  arrangements  set  up  in  the  afiirma- 
tive  defense  is  a  contract  for  immunity  from 
damages.  I  do  not  think  it  can  be  so  regarded ; 
for,  on  the  contrary,  the  very  terma  of  the  oon- 
tract  necettarily  aaaume  that  the  defendant  ia 
liahlet  and  the  whole  acope  and  effect  of  the 
contract  ia  to  fia  the  meaaure  of  auoh  liabiUty 
and  the  manner  in  which  auch  ItaUlity  ahall  he 
aatiafied.  As  is  well  said  in  one  of  the  cases 
cited  (Johnson  v.  Railroad  Co.,  163  Pa.  127,  29 
Atl.  854):  *He  [referring  to  the  plaintiff]  is  not 
agreeing  to  exempt  the  company  from  liability 
for  negligence,  but  accepting  compensation  for 
an  injury  alreadv  caused  thereby.^  How  such 
a  contract  can  be  construed  to  be  a  contract 
whereby  the  carrier  seeks  to  obtain  immunity 
from  liability  for  damages  sustained  by  reason 
of  its  own  negligence,  or  that  of  its  servants  or 
agents,  it  is  impossible  for  me  to  conceive.  Let 
us  examine  in  detail  the  terms  of  the  contract 
or  arrangement  as  set  out  in  the  affirmative  de- 
fense, and  see  whether  such  terms  do  not  fully 
justify  what  I  have  said  as  to  its  scope  and  ef- 
fects. It  seems  that  the  defendant  company  is 
one  of  several  railway  companies  constituting 
what  is  called  the  *Plant  System,'  in  which  there 
is  an  organization  called  the  'Relief  and  Hospital 
Department,*  established  for  the  purpose  of 
raising  a  fund  for  the  payment  of  specified 
amounts  to  any  employ^  contributing  to  the 
fund,  when  he  is  disabled  by  accident  or  sick- 
ness, and  to  his  family  in  the  event  of  his  death. 
This  fund  is  raised  by  stated  contributions  from 
the  employes,  from  the  Plant  System,  from  in- 
come that  may  be  derived  from  investments  of 
the  fund,  and  from  appropriations  made  by  the 
Plant  System  when  necessary  to  make  up  a 
deficit  in  the  fund.  It  is  alleged  in  the  affirma- 
tive defense  that  the  plaintiff  applied  for  mem- 
bership in  the  said  Relief  and  Hospital  Depart- 
ment, and  in  his  application  agreed  to  be  bound 
by  all  of  the  regulationa  of  said  department,  and 
further  agreed  that,  in  consideration  of  the  con- 
tributions from  the  companies  composing  the 
Plant  System  to  said  fund,  and  of  the  guaranty 
by  them  of  the  payment  of  the  benefits  aforesaid, 
toe  acceptance  of  such  benefits  should  release 
the  said  companies  and  each  of  them  from  all 
claims  for  damages  sustained  by  reason  of  any 
injury  that  such  employ^  might  sustain.  It  is 
further  alleged  that,  as  soon  as  the  plaintiff 
sustained  the  injury  complained  of  in  this  case, 
he  immediatelv  applied  for  and  obtained  from 
the  said  Relief  and  Hospital  Department  all  the 
benefits  to  which  he  was  entitled  under  the  reg- 
ulations of  such  department,  as  well  in  money 
as  in  surgical  and  medical  services,  care,  and 
treatment  in  the  hospital  free  of  any  charge 
therefor,  and  that  the  plaintiff,  in  consideration 
thereof,  duly  executed  under  his  hand  and  seal 
receipts  therefor,  and  a  release  of  all  claims  for 
damages  or  other  form  of  compensation  which 
he  might  have  against  the  defendant  company. 
From  this  statement  of  the  nature  and  terms  of 
the  contract  or  arrangement  in  question,  which 
substantially  covers  the  allegations  made  in  the 
second  affirmative  defense,  to  which  alone  the 
demurrer  was  directed,  which  allegations  must, 
in  considering  the  demurrer,  be  accepted  as  true, 
I  do  not  see  how  it  is  possible  to  regard  such 
contracts  as  a  contract  exempting  the  defendant 
company  from  liability  for  damages  sustained 
by  reason  of  the  negligence  of  the  defendant 
company,  or  that  of  its  servants  or  agents.  By 
entering  into  this  contract,  evidenced  by  his 
becoming  a  member  of  the  Relief  and  Hospital 
Department,  the  plaintiff  did  not  waive  or  re- 
lease any  right  of  action  which  he  might  there- 
after have  against  the  defendant  company,  but 
his  contract  was  that,  if  after  receiving  an  in- 
jury at  the  hands  of  the  company^  he  accepted 
the  benefits  which  he  would  be  entitled  to  claim 
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by  virtue  of  his  membership  of  such  department, 
9uoh  acceptance  should  operate  as  a  release  of 
any  right  of  action  which  he  might  otherwise 
have  against  the  company.  So  that  by  the  terms 
of  the  arrangement  the  plaintiff,  after  he  sus- 
tained the  injury,  had  his  election  either  to  ac- 
cept the  benefits  which,  as  a  member  of  the  Re- 
lief and  Hospital  Denartment,  he  would  be  en- 
titled to  claim,  or  to  decline  to  receive  such  ben- 
efits. If  he  accepted,  he  was  then  bound  to  re- 
lease the  company ;  but,  if  Jie  decUned,'  he  was 
not  bound  to  release  the  company,  but  retained 
his  right  of  action  just  as  if  he  had  never  be- 
come a  member  of  the  Relief  and  Hospital  De- 
partment. If  it  should  be  said  that  this  seems 
to  be  a  one-sided  arrangement,  as  the  plaintiff, 
if  he  declined  to  accept  the  benefits,  would  lose 
the  amount  which  he  had  contributed  to  the 
Relief  and  Hospital  Department  fund,  this  seem- 
ing one-sidedness  disappears  when  it  is  consid- 
ered that  by  the  terms  of  the  arrangements  the 
plaintiff  would  be  entitled  to  the  benefits  of  the 
fund  and  to  medical  or  surgical  services,  and 
to  care  and  treatment  in  the  hospital,  free  of 
any  charges  therefor,  even  if  his  disability  arose 
from  sickness,  from  natural  causes,  or  from  in- 
juries for  which  the  railroad  company  could  not 
be  held  responsible.  Furthermore,  inasmuch  as 
the  plaintiff  had  the  right  of  election,  after  the 
injury  teas  sustained,  either  lo  sue  for  damages 
or  to  claim  the  benefits  of  the  Relief  and  Hospi- 
tal Department,  he  could,  if  the  injury  was 
slight,  accept  the  benefits  of  the  Relief  and 
Hospital  Department  as  satisfactory  compensa- 
tion for  the  injury ;  but  if  the  injury  was  seri- 
ous, calling  for  greater  compensation  than  would 
be  afforded  by  the  benefits  which  he  might  claim, 
he  would  exercise  his  right  to  sue  for  damages. 
So  that  it  seems  to  me  that  the  arrangements, 
properly  understood,  would  he  favorable,  rather 
than  detrimentaU  to  the  interests  of  the  em- 
ploy^." 

In  L^ase  v.  Pennsylvania  R.  Co.,  10  Ind. 
App.  47,  37  N.  B.  423,  the  question  came  be- 
fore the  Appellate  Court  of  Indiana,  and  was 
disposed  of  thus:  "It  may  be  truly  said,  we 
think,  by  virtue  of  the  contract  and  release 
pleaded  In  the  answer  before  us,  the  appellee 
was  enabled  to  discharge  its  liability  by  the 
payment  of  a  much  smaller  amount  of  dam- 
ages than  the  appellant  might  have  been  able 
to  recover  in  this  action  upon  the  alleged  tort, 
had  it  not  been  for  the  contract  and  acceptance 
of  benefits,  and  that  thus,  in  a  certain  sense, 
the  appellee  will  succeed  In  at  least  curtail- 
ing its  liability  by  a  contract  made  in  advance 
of  the  injury.  But;  notwithstanding  the  con- 
tract made  with  the  employ^  in  advance  of  the 
injury,  the  fact  remains  true  that  the  appellant 
was  in  no  sense  compelled  to  receive  the  com- 
I)en8ation  growing  out  of  the  relief  fund,  and 
that,  when  he  did  so,  he  practically  made  a  new 
contract  with  the  company,  ly  which  he  agreed 
to  accept  the  amount  offered  him  in  full  satis- 
faction of  the  damages.  Having  placed  himself 
in  this  predicament,  he  is  in  no  position  to 
require  the  courts  to  extricate  him  therefrom. 
The  rule  that  an  employer  cannot  exempt  him- 
self from  liability  arising  from  injury  to  his 
employ^  on  account  of  the  employer's  neg^ 
ligence,  by  a  contract  entered  into  between 
the  two  at  a  time  prior  to  the  injury,  Is,  there- 
fore, not  applicable.  ♦  ♦  ♦  Nor  is  it  easy 
to  perceive  upon  w^hat  principle  the  contract 
can  be  held  void  from  considerations  of  public 
policy.  There  is  no  rule  of  public  policy  which 
discourages  the  settlement  of  claims  of  ihis  char- 
acter by  compromise,  when  made  in  good  faith; 
and,  as  we  have  seen,  the  payment  and  accept- 
ance of  the  benefit  money  in  the  present  case 
was  nothing  more  nor  less  than  an  adjustment 
and  compromise  of  the  claim  after  injury.  Be- 
sides, the  general  beneficial  results  inuring  to  a 
member  of  this  association  are  such  as  to  com- 
mend it  to  public  favor  rather  than  othertoise. 
Membership  in  the  Relief  Association  not  only 


enables  the  employ^  who  take  advantage  of  it 
to  relieve  their  pecuniary  wants  in  the  early 
periods  of  disability  arising  from  injury  re- 
ceived in  the  company's  service,  and  from  or- 
dinary disease  or  illness,  but  such  relief  is  con- 
tinuous as  long  as  the  member  is  in  good  stand- 
ing, excepting  a  reduction  of  one-half  after 
the  first  year,  until  the  death  of  the  member, 
and  even  then  bis  family  or  other  beneticiariea 
are  entitled  to  draw  death  benefits,  and  all  the 
funds  needed  for  the  payment  of  these  are 
guaranteed  by  the  company.  There  certainly 
could  be  no  just  ground  upon  which  the  gen- 
eral contract  of  membership  and  its  resulting 
benefits  could  be  held  void  as  against  public 
policy.  The  only  basis  upon  which  such  a 
claim  could  stand  for  a  moment  is  that  portion 
of  the  contract  by  virtue  of  which  the  accept- 
ance of  benefits  operates  as  a  release  of  the 
company  is  an  attempt  to  contract  against  lia- 
bility for  negligence  in  advance  of  an  injury. 
The  impediment  in  the  way  of  such  a  conclu- 
sion, however,  is  that  the  contract  out  of  which 
the  release  arises  is  really  not  concluded  until 
after  the  injurff,  and  that  the  same  is  based  up- 
on a  consideration  paid  and  voluntarily  accepted, 
also  subsequently  to  the  injury,  and  these  sev- 
eral acts  constitute  the  contract,  a  compromise 
between  the  parties,  which  is  not  obnoxious  to, 
but  favored  by,  considerations  of  public  policy.** 
(Italics  added.) 

And  in  Johnson  v.  Philadelphia,  etc.,  R.  Co., 
163  Pa.  127,  29  Atl.  854,  the  Supreme  Court  of 
Pennsylvania  ruled:  "It  is  further  objected— 
and  that  is  the  only  substantial  question  in  the 
case— that  the  release  was  void  as  against  public 
policy,  and  a  number  of  cases  are  cited  to  show 
that  a  common  carrier  cannot  make  a  valid  con- 
tract against  his  own  negligence.  It  was  quite 
unnecessary  to  go  out  of  our  own  state  for  au- 
thority on  that  proposition.  It  is  not  questioned 
here  any  more  than  elsewhere,  but  it  is  wide  of 
the  point  in  this  case.  There  is  no  provision 
exempting  the  company  from  liability  for  future 
negligence.  The  benefits,  by  the  regulations  of 
the  Relief  Association,  become  due  to  members 
whenever  disabled  by  accident  in  the  railroad 
company's  service,  or  by  sickness  or  injury  oth- 
er than  in  the  company's  service,  without  refer- 
ence to  the  question  of  negligence  at  all.  As 
these  provisions  include  benefits  in  cases  of  ac- 
cident pure  and  simple,  of  injury  by  the  negli- 
gence of  fellow  workmen,  and  by  the  member's 
own  contributory  negligence,  it  is  apparent  that 
they  cover  a  wide  field,  in  which  there  is  no 
liability  of  the  railroad  company  at  all.  Such 
cases  are  probably  a  large  majority  of  those  oc- 
curring to  railroad  employes,  and  the  associa- 
tion, therefore,  is  of  the  highest  order  of  benefit 
cial  societies.  But  even  in  cases  of  injury 
through  the  company's  negrligence  there  is  no 
waiver  of  any  right  of  action  that  the  person 
injured  may  thereafter  be  entitled  to.  It  is  not 
the  signing  of  the  contract,  but  the  acceptance  of 
benefits  after  the  accident,  that  constitutes  the 
release.  The  injured  party,  therefore^  is  not 
stipulating  for  tfie  future,  but  settling  for  the 
past.  He  is  not  agreeing  to  exempt  the  company 
from  liability  for  negligence,  but  accepting  com- 

Sensation  for  an  injury  already  caused  thereby, 
le  may  as  well  accept  it  in  installments  as  in  a 
single  sum,  and  from  an  appointed  fund  to  which 
the  company  has  contributed  as  from  the  com- 
pany's treasury  as  the  result  of  litigation.  The 
substantial  feature  of  the  contract,  which  dis- 
tinguishes it  from  those  held  void  as  against 
public  policy,  is  that  the  party  retains  whatever 
right  of  action  he  may  have  until  after  knotol- 
edge  of  all  the  facts,  and  an  opportunity  to 
make  his  choice  between  the  sure  benefits  of  the 
association  or  the  chances  of  litigation.  Having 
accepted  the  former,  he  cannot  justly  ask  the 
latter  in  addition.  This  feature  of  the  case 
brings  it  on  all  fours  with  Graft  v.  Railroad 
Co.  (Pa.)  8  Atl.  206,  where  a  release  und<*r  sim- 
ilar circumstances  was  held  to  be  a  conclusive 
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bar.  There  is  no  public  policy  which  the  con- 
tract can  be  said  to  transgress.      (Italics  added.) 

In  Nebraska  the  question  arose  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  314, 
and  was  thus  disposed  of:  "The  acts  of  Bell, 
in  becoming  a  member  of  the  Relief  Dejpartment 
and  executmg  the  contract  under  consideration, 
did  not  and  do  not  bar  his  right  of  action  against 
the  railroad  company  for  negligently  injuring 
him.  In  other  words,  by  becoming  a  member  of 
the  Relief  Department,  and  by  executing  the  re- 
lease in  question,  he  did  not  waive  nor  bar  any 
cause  of  action  which  might  thereafter  arise  in 
his  favor  against  the  railroad  company  by  rea- 
son of  being  injured  or  killed  through  the  neg- 
ligence of  the  railroad  company  or  its  employ^. 
It  was  his  action  in  accepting  payments  from  the 
Relief  Fund,  after  he  was  injured^  and  after  his 
cause  of  action  arose  against  the  railroad  com- 
pany, that  now  estops  him.  Notwithstanding  his 
agreement  and  his  membership  in  the  Relief  De- 
partment, whatever  right  of  action  he  had 
against  the  railroad  company  for  the  injuiT  he 
received  remained  unaffected  by  such  member- 
ship and  agreement.  But  after  his  injury,  after 
his  cause  of  action  arose,  he  made  his  choice  be- 
tween the  benefits  which  he  could  and  did  re- 
ceive from  the  Relief  Department  and  what  he 
might  obtain  by  litigation ;  and,  so  far  as  this 
record  shows,  he  made  such  choice  knowingly, 
deliberately,  and  without  fraud,  coercion,  or  mis- 
take, and  he  must  be  bound  thereby.  T^ease  v. 
Penn.  Co..  10  Ind.  App.  47,  37  N.  E.  423.  The 
expression  'contrary  to  public  policy'  we  suppose 
means  good  public  policy.  This  phrase  has  no 
fixed  legal  significance.  It  varies  and  must  vary 
with  the  changing  conditions  and  laws  of  civili- 
zations and  peoples.  But  we  have  been  unahle 
to  discover  anything  in  the  contract  made  the 
subject  of  defense  in  this  action  unconscionahle, 
contrary  to  law,  or  subversive  of  morals  or  good 
government.*^    (Italics  added.) 

So  the  Supreme  Court  of  Ohio,  in  Pittsburg, 
etc.,  R.  Co.  V.  Cox,  55  Ohio  St.  497,  45  N.  E. 
641,  35  L.  R.  A.  507,  answers  the  objections  to 
the  contract  in  these  words:  "Is  the  contract 
itself  against  public  policy?  To  be  so,  it  must 
in  some  manner  contravene  public  right  or  the 
public  welfare.  It  must  be  shown  to  have  a  mis- 
chievous tendency  as  regards  the  public.  And 
this  should  clearly  appear.  •  •  •  But  this 
claim  arises,  wa  think,  from  a  misconception  of 
the  contract— in  assuming  that  by  the  contract 
the  employ^  releases  some  future  right  of  action 
against  the  company.  On  a  previous  page  we 
have  undertaken  to  show  that  such  is  not  the 
case,  that  there  is  no  waiver  of  any  cause  of 
action  which  the  employ^  may  become  entitled 
to,  and  that  it  is  not  the  signing  of  the  con- 
tract, but  the  acceptance  of  benefits  after  the 
accident,  that  constitutes  the  release.  When  that 
occurs,  he  is  not  stipulating  for  the  future.  He 
is  but  settling  for  the  past.  He  accepts  com' 
pensation  for  injury  already  received.  ♦  ♦  ♦ 
Then  he  elects  between  the  Relief  Fund  and 
the  treasury  of  the  company— between  a  relief 
sure,  immediate,  and  continuous,  and  one  depend- 
ing upon  the  hazards  of  litigation  and  certain  to 
be  delayed.  If  he  is  injured,  and  the  company  is 
not  liable  (a  condition  which  follows  in  much 
the   larger  proportion  of  the  accidents  to  em- 

f]oy6s  on  railroads),  he  may  accept  the  benefits, 
f  the  company  is  liable,  he  may  decline  benefits 
and  sue.     How  can  this  injuriously  affect  the 

»ublic?  Is  it  not,  on  the  other  han^,  a  wise  and 
.jumane  provision  for  many  of  a  class  who,  with- 
out it,  wnen  sick  or  injured,  would  be  compelled 
to  look  to  public  charity  for  aid?  And  does  it 
not  hold  out  an  incentive  to  faithful  efficient 
service  by  encouraging  expectation  of  benefits 
when  the  member  becomes  superannuated,  and 
encourage  economy  and  thrift  by  laying  up  some- 
thing against  a  time  of  need?"    (Italics  added.) 

In  Pittsburg,  etc.,  R.  Co.  v.  Moore,  152  Ind. 
345,  53  N.  E.  290,  44  L.  R.  A.  638,  it  was  con- 
tended that  the  Relief  Department  contract  con- 
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travened*  the  Indiana  statute  forbidding  a  rail- 
road company  to  contract  against  its  own  negli- 
gence. Answering  this  contention,  the  court  ful- 
ly reviewed  the  authorities  and  said:  "The  con- 
tract forbidden  by  the  statute  is  one  relieving 
the  company  from  liability  for  the  future  neg- 
ligence of  Itself  and  employes.  The  contract 
pleaded  does  not  provide  that  the  company  shall 
be  relieved  from  liability.  It  expressly  recog- 
nizes that  enforceable  liability  may  arise,  and 
only  stipulates  that,  if  the  employ^  shall  prose- 
cute a  suit  against  the  company^  to  final  judg- 
ment, he  shall  thereby  forfeit  his  right  to  the 
Relief  Fund,  and  if  he  accepts  compensation 
from  the  Relief  Fund  he  shall  thereby  forfeit 
his  right  of  action  against  the  company.  It  is 
nothing  more  nor  less  than  a  contract  for  a 
choice  between  sources  of  compensation  where 
hut  a  single,  one  ewisted,  and  it  is  the  final  choice 
— the  acceptance  of  one  against  the  other-^ 
that  gives  validity  to  the  transaction."  (Italics 
added.)  In  this  case  the  court  overruled  its  pre- 
vious decision  in  Railway  Co.  v.  Montgomery, 
152  Ind.  1,  49  N.  B.  582,  69  L.  R.  A.  875,  71 
Am.  St.  Rep.  801. 

The  court,  in  Eckman  v.  Chicago,  B.  &  Q.  R. 
Co.,  169  111.  312,  48  N.  E.  496,  38  L.  R.  A. 
750,  thus  states  the  reasons  for  upholding  the 
contract:  "In  every  case  of  injury  the  injured 
party  has  the  right  to  compromise  the  damages 
for  any  valuable  consideration,  no  matter  how 
small;  and,  if  he  chooses  to  accept  a  smaller 
amount  than  he  might  have  been  able  to  secure 
at  the  hands  of  a  jury,  such  settlement  is  never- 
theless a  full  accord  and  satisfaction,  and  a 
bar  to  the  prosecution  of  any  suit  for  damages 
for  such  injuries.  It  is  well  known  that  the 
railroad  companies  frequently  compromise  such 
suits  out  of  court,  and  such  compromises  are 
always  upheld,  if  honestly  and  fairly  made.' 
♦  ♦  ♦  It  is  not  this  agreement  alone  that  con- 
stitutes the  release,  but  the  acceptance  of  the 
benefits  therein  stipulated,  well  knowing  that 
the  acceptance  of  such  benefits  will  have  the 
effect  of  a  release.  ♦  ♦  ♦  The  agreenr  :it  is 
not  against  public  policy,  as  it  merely  puts  the 
employ^  to  his  election,  after  an  injury  has  been 
sustained  by  him,  either  to  take  the  benefits  of 
the  Relief  Fund,  to  which  the  appellee  has  ma- 
terially contributed,  or  to  sue  for  damages  in  a 
court  of  law.*'    (Italics  added.) 

And  in  Otis  v.  Pennsylvania  Co.  (C.  C.)  71 
Fed.  136.  Judge  Baker  has  this  to  say:  "Upon 
a  careful  examination  it  will  be  seen  that  it 
contains  no  stipulation  that  the  plaintiff  should 
not  be  at  liberty  to  bring  an  action  for  damages 
in  case  he  sustained  an  injury  through  the  neg- 
ligence of  the  defendant.  He  stUl  had  as  perfect 
a  right  to  sue  for  his  injury  as  though  the  con- 
tract had  never  been  entered  into,  ♦  ♦  ♦ 
After  the  injury  happened,  two  alternative 
modes  were  presented  to  him  for  obtaining  com- 
pensation for  such  injury.  With  full  opportun- 
ity to  determine  which  alternative  was  prefer- 
able, he  deliberately  chose  to  accept  the  stipulat- 
ed benefits.  There  was  nothing  illegal  or  im- 
moral in  requiring  him  to  do  so;  and  it  is  not 
perceived  why  the  court  should  relieve  him  from 
his  election  in  order  to  enable  him  now  to  pur- 
sue his  remedy  by  an  action  at  law,  and  thus 
practically  to  obtain  double  compensation  for  his 
injury.  Nor  does  the  fact  that  the  fund  was  in 
part  formed  by  his  contributions  to  it  alter  the 
case.  The  defendant  also  contributed  largely  to 
the  fund  under  its  agreement  to  make  up  def- 
icits, to  furnish  surgical  aid  and  attendance,  to 
pay  expenses  of  administration  and  management, 
and  to  become  responsible  for  the  safe-keeping 
of  the  funds  of  the  Relief  Department.  It  had 
a  large  pecuniary  interest  in  the  very  money 
which  the  plaintiff  received.  We  are  not  con- 
cerned with  the  question  whether  the  plaintiff 
might  not  have  secured  a  larger  sum  of  money 
if  he  had  prosecuted  his  legal  remedy  for  the 
recovery  of  damages  for  his  injury.  After  the 
injury  the  plaintiff  was  at  liberty  to  compromise 
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his  right  of  action  with  the  defendant  for  any 
valuable  consideration,  however  small ;  and,  if 
he  chose  to  accept  a  less  amount  than  that 
which  he  might  have  recovered  by  action,  such 
settlement,  if  fairly  entered  into,  constitutes  a 
full  accord  and  satisfaction,  from  which  the 
court  cannot  and  ought  not  to  relieve  him.** 
(Italics  added.) 

Quotations  of  equal  force  and  clearness,  both 
from  the  text-writers  and  the  decided  cases,  could 
be  multiplied ;  but  I  feel  that  they  would  only 
serve  to  lengthen  this  opinion  unduly,  and  hence 
content  myself  by  merely  referring  to  them:  3 
Elliott  on  Railroads,  }§  1381-1384:  Graft  v. 
B.  &  O.  R.  Co.  (Pa.)  8  Atl.  206 ;  Fuller  v.  B. 
&  O.  R.  Co.,  67  Md.  483,  10  Atl.  237 ;  Chicago, 
B.  &  Q,  R.  Co.  V.  Wymore,  40  Neb.  645,  58  N. 
W.  1120;  Ringle  v.  Pennsylvania  Co.,  164  Pa. 
529,  30  Atl.  492.  44  Am.  St.  Rep.  028 ;  Donald 
V.  Chicago,  B.  k  Q.  R,  Co.,  93  Iowa,  284,  61 
N.  W.  971,  33  L.  R.  A.  493;  Maine  v.  Chic-ago, 
B.  &  Q.  R.  Co.,  109  Iowa,  260,  70  N.  W.  630, 
80  N.  W.  315 ;  Chicago,  B,  &  Q.  R.  Co.  v.  Curtis, 
51  Neb.  442,  71  N.  W.  42,  66  Am.  St.  Rep.  456 ; 
Pittsburg,  etc.,  R.  Co.  v.  Hosea,  152  Ind.  412, 
53  N.  E.  419 ;  Beck  v.  Pennsylvania  Co.,  63  N. 
J.  Law,  232.  43  Atl.  908,  76  Am.  St.  Rep.  211; 
Clinton  v.  Chicago,  B.  &  Q.  R.  Co.,  60  Neb.  692, 
84  N.  W.  90:  Oyster  v.  Burlington  Relief  De- 
partment, 65  Neb.  789.  91  N.  W.  699.  59  L.  R. 
A.  291;  State  v.  Pittsburg,  etc.,  R.  Co.,  68 
Ohio  St.  9.  67  N.  E.  93,  64  L.  R.  A.  405.  96 
Am.  St.  Rep;  635 ;  Petty  v.  Brunswick,  etc.,  R. 
Co.,  109  Ga.  666,  35  S.  B.  82 ;  Pennsylvania  R. 
Co.  V.  Chapman,  220  111.  428,  77  N.  E.  248; 
Chicago,  B.  &  Q.  R.  Co.  v.  Bigley,  1  Neb. 
(tJnof.)  225,  95  N.  W.  344;  Chicago,  B.  &  Q. 
R.  Co.  V.  Olson  (Neb.)  97  N.  W.  831 ;  Walters 
V  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  104  N.  W. 
1066:  Chicago.  B.  &  Q.  R.  Co.  v.  Healy, 
(Neb.)  107  N.  W.  1005;  Owens  v.  B.  &  O.  R. 
Co.  (C.  C.)  35  Fed.  715,  1  L.  R.  A.  75 ;  Black 
V.  B.  &  O.  R.  Co.  (C.  C.)  36  Fed.  655 ;  Vickers 
V.  Chicago.  B.  &  Q.  R.  Co.  (C.  C.)  71  Fed.  139; 
Shaver  v.  Pennsylvania  Co.  (C.  C.)  71  Fed.  9.31 ; 
Hamilton  v.  St.  Louis,  etc.,  R.  Co.  (a  C.)  118 
Fed.  92 ;  Cannaday  v.  Railroad  Co.,  143  N.  C. 
439,  55  S.  E.  836,  8  L.  R.  A.  (N.  S.)  939;  Har- 
rison V.  Alabama  Midland  R.  Co.,  144  Ala.  246, 
40  South.  394. 

The  contrary  views  referred  to  above  were 
taken  in  Miller  v.  Chicago,  B.  &  Q.  R.  Co.  (C. 
O.)  65  Fed.  305,  and  Pittsburg,  etc.,  R.  Co.  v. 
Montgomery,  152  Ind.  1,  49  N.  E.  582,  69  L.  R. 
A.  875.  71  Am.  St.  Rep.  301.  The  first  of  these 
was  distinctly  disapproved  on  appeal  (76  Fed. 
439,  22  C.  C.  A.  264),  as  was  shown  by  Chief 
Justice  Mclver  in  Johnson  v.  Railway  Co., 
supra.  It  was  also  disapproved  in  Vickei-s  v. 
Railroad  Co.,  supra,  and  in  Eckman  v.  Railroad 
Co.,  supra.  The  second,  as  we  have  already 
seen,  was  squarely  overruled  in  Pittsburg,  etc., 
R.  Co.  V.  Moore,  152  Ind.  345,  53  N.  E.  290,  44 
L.  R.  A.  638. 

In  England  I  find  the  contract  has  been  before 
the  courts  at  least  twice— first  in  GriflSths  v. 
Earl  of  Dudley,  9  Q.  B.  Div.  357,  and  again  in 
Clements  v.  Railroad  Co.,  2  9.  B.  482  (1894), 
and  in  each  case  it  was  sustained  by  an  excep- 
tionally well-reasoned  opinion. 

In  addition  to  holding  the  contract  valid,  as 
not  being  against  public  policy,  the  authorities 
are  clear  to  the  effect  that  it  is  supported  by  a 
consideration  and  is  not  void  for  lack  of  mutual- 
ity. The  following  quotation  from  3  Elliott  on 
Railroads.  §  1383,  so  clearly  states  the  reasons 
for  so  holding,  and  so  nearly  fits  the  facts  of 
this  case,  that  I  quote  it  without  further  com- 
ment: **By  becoming  a  member  of  the  Relief 
Department  the  employ^  receives  benefits,  if  he 
chooses  to  accept  them  and  release  the  company, 
not  only  where  he  is  injured  by  the  negligence  of 
the  company,  but  also  where  the  company  is 
guilty  or  no  negligence,  and,  indeed,  for  mere 
sickness,  with  causing  which  the  company  has 
nothing  to  do.    All  this  he  may  receive  without 


the  expense  and  uncertainty  of  litlsation  with 
the  company.  The  railroad  companjrs  contribu- 
tion to  the  association  and  its  guaranty  of  its 
oM'.q;itions  also  constitute  a  consideration  mov- 
ing to  every  member  of  the  association.  It  can- 
not be  said,  therefore,  that  there  is  no  considera- 
tion for  the  agreement  of  the  employ^;  nor  can 
it  be  said  that  there  is  no  mutuality  in  the  con- 
tract. Indeed,  under  the  old  equity  rule,  which 
has  been  adopted  in  most  of  the  states,  a  prom- 
ise to  one  for  the  benefit  of  a  third  person  may 
be  enforced  by  the  latter,  no  matter  whether  the 
consideration  moves  directly  from  him  or  not; 
and  where  the  contract  is  completed  by  accepting 
benefits  from  the  Relief  Fund  after  the  injury 
has  been  infiicted  it  would  be  a  strange  doctrine 
that  would  permit  the  employ^  to  repudiate  it 
upon  the  ground  of  want  of  consideration  or 
mutuality.**    (Italics  added.) 

Cases  sustaining  the  text  are  Lease  v.  Penn. 
Co.,  10  Ind.  App.  47,  37  N.  E.  423;  Chicago,  B. 
&  Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  324 ; 
Otis  V.  Penn.  Co.  (C.  C.)  71  Fed.  1.36 ;  Chicago,  B. 
&  Q.  R.  Co.  V.  Miller,  76  Fed.  439,  22  C.  C.  A 
264 ;  Ringle  v.  Penn.  Co.,  164  Pa.  529,  30  Atl. 
492.  44  Am.  St.  Rep.  628 :  Pittsburg,  etc.,  R.  Co. 
V.  Cox,  55  Ohio  St.  497,  45  N.  E.  641, 35  L  R  A- 
507 ;  iBeck  v.  Penn.  Co.,  63  N.  J.  Law,  2.32,  43 
Atl.  908.  76  Am.  St.  Rep.  211 :  Petty  v.  Bruns- 
wick, etc.,  R.  Co.,  109  Ga.  666,  35  S.  E.  82: 
Eckman  v.  Chicago,  B.  &  Q.  R.  Co.,  169  111. 
312,  48  N.  E.  496,  38  L.  R,  A.  750.  In  the 
light  of  these  authorities,  the  conclusion  is  in- 
evitable that  the  provision  of  the  contract  under 
consideration  is  not  only  not  against  public  iwl- 
icy,  but  eminently  beneficial  to  the  only  portion 
of  the  public  interested  in  it. 

Since  it  is  clear  that  the  contract  is  not 
against  public  policy,  the  question  is  whether  it 
can  be  prohibited  by  statute.  If  such  statute 
can  be  shown  to  be  a  legitimate  exercise  of  the 
police  power  it  will  be  upheld ;  if  not,  it  must 
fall.  The  police  power  of  the  state  is  limited  to 
such  enactments  as  have  some  reasonable  tend- 
ency to  promote  the  public  health,  safety,  morals, 
welfare,  or  convenience;  but  the  Legislature 
cannot,  under  the  guise  of  police  regulations,  ar- 
bitrarily invade  personal  rights  or  liberty.  In 
order  to  establish  the  validity  of  a  law  enacted 
under  the  police  power,  it  must  appear  to  the 
court,  first,  that  the  end  in  view  is  the  promotion 
of  some  or  all  of  these  objects,  and,  second,  that 
the  law  is  appropriate  and  reasonably  necessary 
to  that  end.  Thus,  in  Mugler  v.  Kansas.  123  IT. 
S.,  at  page  661,  8  Sup.  Ct.,  at  page  297  (31  L. 
Ed.  205),  it  is  said:  **If,  therefore,  a  statute  pur- 
porting to  have  been  enacted  to  protect  the  pub- 
lic health,  the  public  morals,  or  the  public  safety 
has  no  real  or  substantial  relation  to  those  ob- 
jects, or  is  a  palpable  invasion  of  rights  secured 
by  the  fundamental  law,  it  is  the  duty  of  the 
courts  to  so  adjudge  and  thereby  give  effect  to 
the  Constitution."  (Italics  added.)  Again,  In 
Lawton  v.  Steele,  152  U.  S.,  at  page  137,  14 
•Sup.  Ct.,  at  page  501  (38  L.  Ed.  385),  the  same 
court  says:  ^*To  justify  the  state  in  thus  inter- 
posing its  authority  in  behalf  of  the  public,  it 
must  appear,  first,  that  the  interests  of  the  pub- 
lic generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference,  and« 
second,  that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose,  and  not 
unduly  oppressive  upon  individuals.  The  Legis- 
lature may  not,  under  the  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  with  pri- 
vate business,  or  impose  unusual  and  unneces- 
sary restrictions  upon  lawful  occupations.** 
(Italics  added.)  To  the  same  effect  are  Lochner 
V.  New  York,  198  U.  S.  45,  25  Sup.  Ct.  539,  49 
L.  Ed.  937;  Railway  Co.  v.  Smith.  173  U.  S. 
684,  19  Sup.  Ct.  565,  43  L.  Ed.  858;  In  re  Mai^ 
shall  (C.  C.)  102  Fpd,  323;  In  re  Wilshire  (C. 
C.)  103  Fed.  620;  Lake  View  v.  Rose  Hill  Cem- 
etery Co.,  70  111.  191:  22  Am.  Ren.  71 ;  Eden 
v.  People,  161  Hi.  296,  43  N.  E.  1108,  32  L.  R. 
A.   659,   52   Am.    St.   Rep.   365;     Rnhstrat  t. 
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People,  185  lU.  133,  57  N.  E.  41,  49  L.  R.  A. 

181,  76  Am.  St.  Rep.  SO;  Ritchie  v.  People,  155 
111.  98,  40  N.  E.  454.  29  U  R.  A.  79,  46  Am. 
«t.  Rep,  325 ;  People  v.  Gillson,  109  N.  Y.  389, 
17  N.  E.  343,  4  Am.  St.  Rep.  465. 

Judge  Earl,  in  the  n^reat  case  of  In  re  Jacobs, 
08  N.  Y.  98,  50  Am.  Rep.  a36,  after  an  exhaust- 
ive examination  of  the  subject,  states  the  lim- 
itations of  the  police  power  in  these  wotds: 
'''These  citations  are  sufficient  to  show  that  the 
police  power  is  not  without  limitations,  and  that 
in  its  exercise  the  Legislature  must  respect  the 
l^reat  fundamental  rights  guaranteed  bj  the  Con- 
stitution. If  this  were  otherwise,  the  power  of 
the  Legislature  would  be  practically  without  lim- 
itation. In  the  assumed  exercise  of.  the  police 
power  in  the  interest  of  the  health,  the  welfare, 
or  the  safety  of  the  public,  every  right  of  the 
•citizen  might  be  invaded,  and  every  constitntiou- 
al  barrier  swept  away.  Generally  it  is  for  the 
Ijegislature  to  determine  what  laws  and  regula- 
tions are  needed  to  protect  the  public  .health 
and  secure  the  public  comfort  and  safety,  and 
while  its  measures  are  calculated,  intended,  con- 
venient, and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not  subject 
to  review  by  the  courts.  But  they  muit  have 
9ome  relation  to  these  ends.  Under  the  mere 
guise  of  police  regulations  personal  rights  and 
private  property  cannot  be  arbitrarily  invaded, 
and  the  determination  of  the  Legislature  is  not 
final  or  conclusive.  If  it  passes  an  act  ostensi- 
bly for  the  public  health,  and  thereby  destroys 
or  takes  away  the  property  of  a  citizen,  or  in- 
terferes with  hi^  personal  liberty,  then  it  is  for 
the  courts  to  scrutinize  the  act  and  see  whether 
it  really  relates  to  and  is  convenient  and  appro- 
priate to  promote  the  public  health.  It  mat- 
ters not  that  the  Legislature  may,  in  the  title  to 
the  act  or  In  its  body,  declare  that  it  is  intended 
for  the  improvement  of  the  public  health.  Such 
ft  declaration  does  not  conclude  the  courts,  and 
they  must  yet  determine  the  fact  declared  and 
enforced  the  supreme  law."    (Italics  added.) 

Before  a  statute  infringing  on  liberty  to  con- 
tract, which  is  one  of  the  inalienable  rights  of 
man,  can  be  sustained  by  the  courts,  it  must  ap- 
pear that  such  restraint  of  liberty  is  for  the 
common  public  welfare  and  equal  protection  and 
benefit  of  the  neople.  or.  as  was  said  in  Palmer 
V.  Tingle,  55  Ohio  St.  423,  45  N.  E.  315:  "It 
must  be  so  clear  that  a  court  of  justice,  in  the 
<ralm  deliberation  of  its  judgment,  can  see  that 
the  restraint  is  for  that  purpose."  Judge  Chris- 
tiancy,  of  the  Supreme  Court  of  Michigan,  thus 
well  expressed  the  rule  in  People  v.  J.  &  M.  P. 
R.  Co.,  9  Mich.  307:  "Nor  do  I  think  it  can  be 
justified  as  a  police  regulation,  under  what  is 
usually  denominated  the  police  power.  Powers, 
the  exercise  of  which  can  only  be  justified  on 
this  specific  ground,  and  which  would  otherwise 
be  clearly  prohibited  by  the  Constitution,  can 
only  be  such  as  are  so  clearly  necessary  to  the 
safety,  comfort,  or  well-being  of  society,  or  so 
imperatively  required  by  the  public  necessity,  as 
to  lead  to  the  rational  and  satisfactory  conclu- 
sion that  the  framers  of  the  Constitution  t!Ould 
not,  as  men  of  ordinary  prudence  and  foresight; 
have  intended  to  prohibit  their  exercise  in  the 
particular  case,  notwithstanding  the  language 
of  the  prohibition  would  otherwise  include  it." 

Since  it  is  settled  law  that  the  police  power 
of  the  state  can  never  go  beyond  the  great  prin- 
ciple of  protecting  the  public  welfare,  safety, 
health,  morals,  or  convenience,  if  a  statute  pur- 
porting to  be  enacted  for  the  promotion  of  any 
of  these  objects  has  no  real  or  substantial  rela- 
tion to  them,  or  is  a  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty 
of  the  court  so  to  adjudge.  Any  law  which  un- 
dertakes to  abolish  rights,  the  exercise  of  which 
<!oes  not  involve  the  infringement  of  the  rights 
of  others,  ot  to  limit  the  exercise  of  rights  be- 
yon*!  what  is  necessary  to  provide  for  the  public 
welfare  and  general  security,  cannot  be  included 
^;k  the  police  power  of  the  government    State  v. 


Kreutsberg,  114  Wis.  530,  90  N-  W.  1098,  68 
L.  R.  A.  748,  91  Am.  St.  Rep.  934,  and  author- 
ities cited :  State  v.  Ashbroofc,  154  Mo.  375,  55 
S.  W.  627,  48  L.  R.  A.  265,  77  Am.  St.  Rep. 
7a5;  Smiley  v.  McDonald,  42  Neb.  5,  60  N.  W. 
355,  27  L.  R.  A.  540,  47  Am.  St.  Rep.  684; 
Beebe  v.  State,  6  Ind.  501,  63  Am.  Dec  391 ; 
Her  v.  Ross,  64  Neb.  710,  90  N.  W.  869,  57  L. 
R.  A.  895,  97  Am.  St  Rep.  676 ;  Chicago,  etc., 
R.  Co.  V.  State,  47  Neb.  549,  66  N.  W.  624,  41 
L.  R.  A.  481,  53  Am.^St  Rep.  557.  Not  only 
must  statutes  purporting  to  be  enacted  under 
the  police  power  fall  within  the  recognized  ob- 
jects of  that  power,  but  they  must  have  ref- 
erence to  matters  of  public  as  distinguished  from 
private  concern.  In  other  words,  it  must  ap- 
pear that  the  interests  of  the  public  generally, 
rather  than  of  a  particular  class,  require  such 
interference.  Lawton  v.  Steele,  152  U.  S.  137, 
14  Sup.  Ct.  499,  38  L.  Ed.  385 ;  In  re  Morgan, 
26  Colo.  415,  58  Pac  1071,  47  L.  R.  A.  52,  77 
Am.  St  Rep.  209;  Colon  v.  Lisk,  153  N.  Y. 
188,  47  N.  E.  302,  60  Am.  St.  Rep.  609;  Young 
V.  Commonwealth,  101  Va.  853,  45  S.  B.  327; 
State  V.  Dalton.  22  R.  I.  77,  46  Atl.  234,  48 
L.  R.  A.  775.  84  Am.  St  Rep.  818 ;  Cooley's 
Const  Lim.  (7th  Ed.)  838. 

The  statute  here  under  consideration  is  not 
an  act  purporting  to  affect  the  public  generally 
in  the  exercise  of  the  i)olice  power,  but  it  Is 
an  act  seeking  to  make  a  new  contraxjt  between 
the  parties.  It  will  not  do  to  say  that  it  is  not 
contrary  to  public  policy  to  maintain  the  Relief 
Department,  letting  it  stand  as  a  department, 
and  yet  so  change  it  as  to  make  it  wholly  a  con- 
tract for  the  benefit  of  the  member  and  wholly 
against  the  interests  of  the  company.  An  ef- 
fort thus  to  change  the  Relief  Department  so 
as  to  make  it  wholly  in  favor  of  the  member,  al- 
though the  company  contributes  so  largely  in 
many  ways  to  its  support,  is  just  as  effectual  a 
prohibition  of  the  department  contract  as  if 
made  in  express  words;  for  nothing  short  of 
coercion  could  compel  the  company  to  maintain 
it  under  such  circumstances,  and  such  coercion 
would  be  nothing  less  than  illegal  confiscation  of 
property.  Nor  can  the  Ijegislature  make  an  in- 
surance company  of  the  department,  contrary  to 
its  intent  and  purposes,  by  changing  the  con- 
tract, as  the  making  of  contracts  between  par- 
ties is  beyond  the  pale  of  legislative  authority. 
As  has  already  been  shown,  the  contract  is  not 
per  se  against  public  policy,  and  no  statute  can 
declare  it  so  unless  such  statute  has  in  view 
the  public  safety,  health,  morals,  welfare,  or 
convenience,  and  reasonably  tends  to  accomplish 
its  end.  I  am  utterly  unable  to  see  where  the 
statute  here  under  consideration  has  the  remot- 
est tendency  to  accomplish  any  such  resuU ;  on 
the  other  hand,  it  appears  to  me  to  have  just 
the  opposite  effect.  The  contract  cannot  be  pro- 
hibited unless  it  be  against  the  general  puoUc 
welfare,  but  to  the  only  portion  of  the  public 
interested  both  the  courts  and  reason  declare 
it  is  highly  beneficial ;  hence  the  statute  cannot 
be  said  to  be  a  proper  exercise  of  the  police 
power,,  as  the  Legislature  cannot  arbitrarily  in- 
vade personal  rights  and  declare  beneficial  con- 
tracts to  be  prohibited.  No  law  prohibiting 
that  which  is  harmless  in  itself,  or  commanding 
that  to  be  done  which  does  not  tend  to  promote 
the  health,  safety,  or  welfare  of  society,  can  be 
sustainpd.  8  Cyc.  865,  note;  Ex  parte  ^hh- 
well,  98  Cal.  73,  32  Pac.  870,  19  L.  R.  A.  727, 
35  Am.  St.  Rep.  152;  Toledo,  etc.,  R.  Co.  v. 
JackFonville,  67  111.  37,  16  Am.  Rep.  Oil. 

But  freedom  to  enter  into  contracts  that  are 
in  no  way  inimical  to  the  public  welfare  is  both 
a  liberty  and  a  property  right  secured  alike 
to  all  persons,  both  natural  and  artificial,  and 
cannot  be  encroached  upon  by  the  state  in  the 
guise  of  an  exercise  of  the  police  power.  It  is 
an  essential  part  of  the  rights  of  ''liberty'*  and 
"property"  guaranteed  under  the  provisions  of 
section  5,  art.  1.  of  the  Constitution  of  the  state 
of  South  Carolina,  and  section  1  of  article  14  of 
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the  amendments  to  the  Constitution  of  the  Unit- 
ed States.  Under  these  sruaranties  any  corpora- 
tion given  the  right  to  own  property  possesses 
as  an  inseparable  incident  to  that  right  the  right 
to  malEe  all  necessary  and  reasonable  contracts 
for  the  management  of  that  property.  Like- 
wise any  employ^  of  such  corporation  has  the 
right  to  make  any  contract  beneficial  to  him, 
80  long  as  such  contract  is  not  opposed  to  pub- 
lic policy,  and  this  right  cannot  be  taken  away 
by  legislative  action.  In  the  leading  case  of 
Allgeyer  v.  Louisiana,  166  U.  S.  578.  17  Sup. 
Ct  427,  41  L.  Ed.  832,  the  Supreme  Court  of 
the  United  States  thus  declares  the  law:  "The 
liberty  mentioned  in  that  amendment  (four- 
teenth] means  not  only  the  right  of  the  citizen 
to  be  free  from  the  mere  physical  restraint  of 
his  person,  as  by  incarceration,  but  the  term  is 
deemed  to  embrace  the  right  of  the  citizen  to  be 
free  in  the  enjoyment  of  all  his  faculties,  to  be 
free  to  use  them  in  all  lawful  ways,  to  live 
and  work  where  he  will,  to  earn  his  livelihood 
by  any  lawful  calling,  to  pursue  any  livelihood 
or  avocation,  and  for  that  purpose  to  enter  up- 
on all  contracts  which  may  he  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  snccesL.al 
conclusion  the  purposes  above  mentioned." 

This  case  was  followed  in  Lochner  v.  New 
York.  1©8  U.  S.  45,  25  Sup.  Ct.  539,  49  L.  Ed. 
943,  wherein  the  same  court  declared  unconsti- 
tutional the  statute  of  New  York  limiting  the 
hours  of  labor  of  bakers,  saying:  "We  think 
that  such  a  law  as  this,  although  passed  in  the 
assumed  exercise  of  the  police  power,  and  as  re- 
lating to  the  public  health,  or  the  health  of  the 
employes  named,  is  not  within  the  power,  and 
is  invalid.  The  act  is  not,  within  any  fair 
meaning  of  the  term,  a  health  law,  but  is  an  il- 
legal interference  with  the  rights  of  individuals, 
both  employers  and  employes,  to  make  contracts 
regarding  labor  upon  such  terms  as  they  may 
think  best,  or  which  they  may  agree  upon  with 
the  other  parties  to  such  contracts.  Statutes  of 
the  nature  of  that  under  review,  limiting  the 
hours  in  which  grown  and  intelligent  men  may 
labor  to  earn  their  living,  are  mere  meddlesome 
interferences  with  the  rights  of  the  individual, 
and  they  are  not  saved  from  condemnation  by 
the  claim  that  they  are  passed  in  the  exercise  of 
the  police  power  and  upon  the  subject  of  the 
health  of  the  individual  whose  rights  are  inter- 
fered with,  unless  there  be  some  fair  ground, 
reasonable  in  and  of  itself,  to  say  that  there  is 
material  danger  to  the  public  health,  or  to  the 
health  of  the  employes,  if  the  hours  of  labor  are 
not  curtailed.  If  this  be  not  clearly  the  case, 
the  individuals  whose  rights  are  thus  made  the 
subjects  of  legislative  interference  are  under  the 
protection  of  the  federal  Constitution  regarding 
their  liberty  of  contract  as  well  as  of  person; 
and  the  Legislature  of  the  state  has  no  power 
to  limit  their  right  as  proposed  in  this  statute. 
♦  ♦  ♦  The  purpose  of  a  statute  must  be  deter- 
mined from  tne  natural  and  legal  effect  of  the 
language  employed ;  and  whether  it  is  or  is  not 
repugnant  to  the  Constitution  of  the  United 
States  must  be  determined  from  the  natural 
effect  of  such  statutes  when  put  into  operation, 
and  not  from  their  proclaimed  purpose.  Minne- 
sota V.  Barber,  136  U.  S.  313,  10  Sup.  Ct.  862, 
34  L.  Ed.  455 ;  Brimmer  v.  Rebman,  138  U.  S. 
78,  11  Sup.  Ct.  213,  35  L.  Ed.  862.  The  court 
looks  bevond  the  mere  letter  of  the  law  in  such 
cases.  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6 
Sup.  Ct.  1064,  30  L.  Ed.  220.  It  is  manifest 
to  us  that  the  limitations  of  the  hours  of  labor 
as  provided  for  in  this  section  of  the  statute,  un- 
der which  the  indictment  was  found  and  the 
plaintiff  in  error  convicted,  has  no  such  direct 
relation  to,  and  no  such  substantial  effect  upon, 
the  health  of  the  employ^,  as  to  justify  us  in 
regarding  the  section  as  really  a  health  law.  It 
seems  to  us  that  the  real  object  and  purpose 
were  simply  to  regulate  the  hours  of  laoor  be- 
tween the  master  and  his  employ^  (all  being 
men  sui  Juris)  in  a  private  business,  not  danger- 


ous in  any  degree  to  morals,  or  in  any  real  and 
substantial  degree  to  the  health  of  the  employ^ 
Under  such  circumstances  the  freedom  of  mas- 
ter and  employ^  to  contract  with  each  other  id 
relation  to  their  emplo^ent,  and  in  defining  the 
same,  cannot  be  prohibited  or  interfered  with 
without  violating  the  federal  Constitution." 

In  Pittsburg,  etc.,  R.  Co.  v.  Moore,  152  Ind. 
345.  53  N.  E.  290,  44  L.  R.  A.  638,  it  was  con- 
tended that  the  statute  of  Indiana  forbidding  a 
common  carrier  to  contract  against  his  own  neg- 
ligence rendered  the  Relief  Department  contract 
void.  The  court  denied  such  a  construction  ta 
the  contract,  and  used  this  strong  language  to 
show  that  such  a  contract  is  beyond  legislative 
control:  "The  right  to  contract  upon  subjects 
of  themselves  lawful,  by  persons  sui  juris,  is 
beyond  legislative  control,  so  long  as  the  right  is 
exercised  without  injury  to  the  public  The 
right  to  contract  is  inherent,  and  is  inseparably 
connected  with  the  right  to  own  and  control 
propel  ty,  and  is  *a  primary  prerogative  of  free- 
dom.* 2  Whart  Cont.  {  1061.  Therefore,  in 
construing  the  act  in  question,  it  must  be  as- 
sumed that  the  Legislature  intended  to  prohibit 
only  such  contracts  as  injuriously  afl^t  the 
public ;  and  can  it  be  said  that  a  contract  pro- 
viding that  in  the  future,  when  an  injury  may 
be  suffered,  the  injured  party  shall  then  be  free 
to  choose  which  of  two  remedies  will  be  the 
most  useful  to  him  and  most  to  be  preferred, 
is  against  public  policy?    We  do  not  see  why.** 

And  in  -Pittsburg,  etc.,  R,  Co.  v.  Cox,  55  Ohio 
St.  497,  45  N.  E.  641,  35  L.  R.  A.  507,  the  Su- 
preme Court  of  Ohio  had  thtf  to  say  of  the 
validity  of  this  particular  conn-act:  **The  lib- 
erty of  contract,  oeing  one  of  those  rights  secur- 
ed by  our  Constitution,  is  not  to  be  restrained 
upon  any  insufficient  or  mere  fanciful  conceit  of 
what  may  possibly  happen.  The  citizen  who  is 
sui  juris  has  a  right  to  make  a  contract  bene- 
ficial to  himself,  when  neither  immoral,  fraud- 
ulent, nor  illegal,  and  he  should  not  be  restrain- 
ed in  the  exercise  of  such  right,  unless  the  pub- 
lic welfare  clearly  compels  it.  Nor  should  the 
employment  of  corporate  capital,  where  its  use 
is  for  beneficial  purposes,  be  interfered  with, 
unless  the  public  welfare  dearlsr  demands  such 
interference.  If  the  laborer,  having  in  mind  the 
future,  and  desiring  to  provide  against  a  condi- 
tion of  sickness  or  accident,  joins  a  beneficial  as- 
sociation having  insurance  features,  and  devotes 
a  portion  of  his  monthly  earnings  to  that  pur- 
pose, and  if,  on  the  other  hand,  the  corporation, 
actuated  by  a  desire  to  advance  its  material 

Srosperity  by  attaching  its  employ^  the  mora 
rmly  to  its  interests,  and  by  the  humane  pur^ 
pose  of  contributing  from  its  earnings  to  their 
material  welfare,  or  acting  from  any  other  mo- 
tive, good  or  bad,  becomes  a  party  to  sudi  con- 
tract, and  renders  in  effort  and  money  valuable 
assistance  in  effecting  its  beneficial  purposes, 
why  should  the  law  assume,  unreasonably  and 
arbitrarily,  to  deny  the  exercise  of  these  rights? 
We  think  it  should  not,  and  we  fail  to  perceive 
how  the  contract  in  question  contravenes  any 
interest  of  the  public.*' 

In  1890  the  Legislature  of  Ohio  passed  an  act 
similar  to  that  here  under  consideration,  for  the 
purpose  of  prohibiting  the  Relief  Department 
contract.  In  a  well-reasoned  opinion  this  act 
was  declared  unconstitutional  by  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Ohio  in  the  case  of  Shaver  v.  Penn- 
sylvania Co.,  71  Fed.  931.  The  court  said: 
"Now,  if  employes  desire  to  enjoy  the  benefits 
of  such  contracts,  they  should  have  the  ri^ht 
to  make  them.  They  are  capable  of  deciding 
for  themselves  whether  they  want  to  contract 
for  such  protection.  It  i$  not  within  the  paw- 
ers  of  a  Legislature  to  assume  that  this  class  of 
men  need  paternal  legislation,  and  that,  there- 
fore, they  will  protect  them  ly  depriving  them 
of  the  power  to  contract  ae  other  men  may. 
*  •*  *  This* act  has  been  declared  unconstita- 
tional  in  the  case  of  Cox  v.  Railway  Co.,  33 
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Ohio  Law  J..  April  22,  1895,  in  a  well-consid- 
ered opinion  by  Jndge  Dilatash,  of  the  Warren 
county  court  of  common  pleas;  and  the  court 
reaches  that  conclusion  because  the  said  act 
violates  section  1^  art  1,  of  the  Bill  of  Rights, 
as  interfering  with  the  right  of  private  con- 
tract." Again:  •*The  act  seems  to  assume  that 
a  large  class  of  the  citizens  of  the  state,  namely, 
those  employed  by  railroad  corporations,  are 
incapable  of  making  contracts  for  their  own  la- 
bor. As  hereinbefore  stated,  this  contract  shows 
on  its  face,  not  onlv  that  no  unfair  advantage 
is  taken  of  the  employes,  but  that  the  eontract, 
in  ita  broadest  and  fullest  sense,  is  a  beneficent 
one,  intended  for  their  protection  and  assistaruse. 
If  in  some  cases  it  proves  unsatisfactory  to  the 
«mploy4  insured,  that  is  in  itself  no  evidence 
that  the  contract  is  of  an  unconscionable  nature 
or  unfair  in  its  provisions.  Neither  is  a  suffi- 
cient pretext  to  assume  that  all  such  contracts 
need  the  supervision  of  the  legislative  body,  or 
that  so  large  a  class  of  citizens  should  be  re- 
stricted in  their  right  of  personal  liberty." 
{Italics  added.) 

Speaking  of  the  validity  and  construction  of 
the  Relief  Department  contract.  Judge  Adams, 
in  Hamilton  v.  St.  Louis,  etc.,  R.  Co.  (C.  C.) 
118  Fed.  94,  uses  this  hinguage :  "The  contract 
in  question  neither  constrains  him  to  forego  his 
legal  action  nor  does  it  in  any  manner  lessen 
the  amount  of  recovery  or  limit  the  liability  of 
the  defendant  in  case  he  elects  to  resort  to  the 
courts  for  redress.  I  find,  therefore,  no  reason 
for  holdiner  that  the  statute  is  violated  by  the 
contract  pleaded  by  the  defendant  in  this  case. 
This  same  question  has  been  before  the  courts, 
both  national  and  state,  in  several  cases  wherein 
similar  statutes  of  other  states  have  been  con- 
strued, and  in  every  case,  so  far  as  my  research 
has  enabled  me  to  investigate,  the  statute  has 
either  been  held  inapplicable  to  such  contracts, 
or,  if  applicable,  to  be  void,  because  in  violation 
of  the  fourteenth  amendment  to  the  Constitu^ 
tion  of  the  United  States,  in  that  it  deprives 
persons  affected  by  it  of  their  property  (that  is, 
itberty  to  cotUract)  without  due  process  of 
law."    (Italics  added.) 

And  so  I  might  go  on  and  indefinitely  multi- 
ply quotations  to  the  effect  that  the  right  to  con- 
tract upon  subjects  in  no  wise  detrimental  to  the 
general  public  by  persons  sui  juris  is  both  a 
property  right  and  a  liberty,  and  cannot  be  tak- 
en away  by  legislation  assumed  to  be  enacted 
under  the  police  power;  but  it  is  unnecessary 
to  incumber  this  opinion  further.  6o  sacred 
is  this  right  that  no  statute  abridging  it  can 
stand  unless  it  has  for  its  object  the  promotion 
of  the  public  welfare,  safety,  health,  morals,  or 
convenience ;  and  unless  such  object,  and  means 
appropriate  to  its  attainment,  be  clearly  shown, 
the  right  of  contract  must  stand  and  the  statute 
must  fall.  As  was  said  by  Mr.  Justice  Harlan 
in  Connolly  v.  Union  Pipe  Co.,  184  U.  S.  540,  22 
Sup.  Ct.  431,  46  L.  Ed.  679 :  "As  the  Consti- 
tution of  the  United  States  is  the  supreme  law 
of  the  land,  anything  in  the  Constitutions  or 
statutes  of  the  states  to  the  contrary  notwith- 
standing, a  statute  of  a  state,  even  when  avow- 
edly enacted  in  the  exercise  of  its  police  pow- 
ers, must  yield  to  that  law.  No  right  granted 
or  secured  by  the  Constitution  of  the  United 
States  can  be  impaired  or  destroyed  by  a  state 
enactment,  whatever  may  be  the  source  from 
which  the  power  to  pass  such  enactment  may 
have  been  derived."  Authority  for  these  great 
cardinal  principles  of  the  law  on  the  liberty  of 
contract,  additional  to  what  has  already  been 
cited,  is  found  in  Re  Grice  (C.  C.)  79  Fed.  627; 
Niagara  Ins.  Co.  v.  Cronell  (C.  C.)  110  Fed. 
816 ;  State  v.  Loomis,  115  Mo.  307,  22  S.  W. 
350,  21  L.  R.  A.  789;  State  v.  Julow,  129  Mo. 
163,  31  S.  W.  781,  29  L.  R.  A.  257,  50  Am. 
St.  Rep.  143;  State  v.  Kreutzbere,  114  Wis. 
rSO.  90  S.  W.  1098,  58  L.  R.  A.  748.  91  Am. 
St  Rep.  934 ;  Street  v.  Varney  Electrical  Co., 
160  Ind.  338,  66  N.  E.  895,  61  L.  R.  A.  154.  98 


Am.  St.  Rep.  325; .  Mathews  v.  People,  202  111. 
389,  67  N.  B.  28,  63  L.  R.  A.  73,  95  Am.  St 
Rep.  241:  Ramsey  v.  People,  142  111.  380,  32 
N.  E.  364,  17  L.  R.  A.  853;  Frorer  v.  People, 
141  111.  171.  31  N.  B.  395,  16  L.  R.  A.  492; 
Ritchie  v.  People,  155  lU.  98,  40  N.  E.  454,  29 
L.  R.  A.  79,  46  Am.  St  Rep.  315 ;  Chicago  v. 
Netcher,  183  111.  104,  55  N.  E.  707,  48  L.  R.  A. 
261,  75  Am.  St.  Rep.  93;  Ruhstrat  v.  People, 
185  111.  133,  57  N.  E.  41,  49  L.  R.  A.  181,  76 
Am.  8t  Rep.  30;  Fiske  v.  People,  188  111.  206, 
58  N.  B.  985.  62  L.  R.  A.  291 ;  People  v.  War- 
den, 157  N.  Y.  116.  51  N.  E.  1006,  &  L.  R.  A. 
264,  68  Am.  St.  Rep.  763;  Palmer  v.  Tingle, 
55  Ohio  St.  423,  45  N.  E.  313 :  In  re  Preston, 
63  Ohio  St  428.  59  N.  E.  101,  52  L.  R.  A. 
523,  81  Am.  St  Rep.  642 ;  City  of  Cleveland  v. 
Cont  Co.,  67  Ohio  St  197,  65  N.  E.  885,  59 
L.  R.  A.  775,  93  Am.  St  Rep.  670 ;  Common- 
wealth V.  Perry.  155  Mass.  117,  28  N.  B.  1126. 
14  L.  R.  A.  325,  31  Am.  St  Rep.  533 ;  Brace- 
ville  V.  People,  147  111.  66.  35  N.  E.  62,  22  L. 
R.  A.  340,  37  Am.  St  Rep.  209 ;  State  v.  Good- 
will, 33  W.  Va.  179,  10  S.  B.  285,  6  L.  R,  A. 
621,  25  Am.  St  Rep.  863;  People  v.  Com- 
mon Council.  70  Mich.  534,  38  N.  W.  470; 
People  V.  Gillson,  109  N.  Y.  389,  17  N.  E.  343, 
4  Am.  St  Rep.  465;  People  v.  Marx,  99  N. 
Y.  377,  2  N.  E.  29,  52  Am.  Rep.  34;  God- 
charles  v.  Wigeman.  113  Pa.  431.  6  A.  354 ;  In 
re  House  Bill,  21  Colo.  32,  39  Pac.  431 ;  In  re 
Morgan,  26  Colo.  415,  58  Pac.  1071,  47  L.  R.  A. 
52,  77  Am.  St.  Rep.  269;  Johnson  v.  Mining 
Co.,  127  Cal.  4,  59  Pac.  304.  47  L.  R.  A.  338, 
78  Am.  St  Rep.  17 ;  State  v.  Dalton,  22  R.  I. 
77.  46  Atr.  234,  48  L.  R.  A.  775.  84  Am.  St. 
Rep.  818;  Young  v.  Commonwealth,  101  Va. 
853,  45  S.  E.  327;  Seattle  v.  Smyth.  22  Wash. 
327,  60  Pac.  1120,  79  Am.  St  Rep.  939;  Gilles- 

Sie  V.  People,  188  111.  176,  58  N.  E.  1007,  52  L. 
L.  A-  283,  80  Am.  St  Rep.  176;  People  v. 
Coler.  166  N.  Y.  1,  59  N.  eS.  716,  52  L.  R.  A. 
814.  82  Am.  St  Rep.  605;  Harding  v.  People, 
160  111.  459,  43  N.  B.  624,  32  L.  R.  A.  445,  52 
Am.  St.  Rep.  344;  People  v.  Hawkins,  157  N. 
Y.  1,  51  N.  E.  257,  42  L.  R.  A.  490,  68  Am.  St. 
Rep.  736;  Cleveland  v.  Clements  Bros.,  etc.. 
Co.,  67  Ohio  St  197.  65  N.  B.  885,  59  L.  R.  A. 
775,  93  Am.  St  Rep.  670:  Ex  parte  Dickey. 
144  Cal.  234,  77  'Pac.  924.  66  L.  R,  A.  928.  103 
Am.  St.  Rep.  82;  Underbill  v.  Murphy.  117  Ky. 
640.  78  S.  W.  482.  Ill  Am.  St  Rep.  262 ;    Re- 

§ublic  Iron  &  Steel  Co.  v.  State,  160  Ind.  379, 
6  N.  E.  1005.  62  L.  R.  A.  136 ;  Greenwich  Ins. 
Co.  V.  Carroll  (C.  C.)  125  Fed.  121 ;  Toney  v. 
State,  141  Ala.  120.  37  South.  332.  67  L.  R.  A. 
286,  109  Am.  St.  Rep.  23.  And  these  rights  be- 
long to  corporations  as  well  as  individuals. 
Butchers',  etc.,  Co.  v.  Crescent  Citv,  etc.,  Co., 
Ill  U.  S.  746,  4  Sup.  Ct  652,  28  L.  Ed.  585 : 
Pembina  Mining  Co.  v.  Penn.  125  U.  S.  181,  8 
Sup.  Ct  737,  31  L.  Ed.  650;  Railroad  Co.  v. 
Ellis,  165  U.  S.  150,  17  Sup.  Ct  255,  41  L.  Bd. 
666;  Smyth  v.  Ames.  169  U.  S.  466.  18  Sup. 
Ct  418,  42  L.  Ed.  819 ;  2  Elliott  on  Railroads, 
S659. 

In  the  light  of  these  principles,  escape  is  im- 
possible from  the  conclusion  that  the  act  here 
under  consideration  is  an  illegal  interference 
with  the  freedom  of  contract  guaranteed  by  the 
federal  and  state  Constitutions,  and  therefore 
null  and  void.  I  am  deeply  sensible  of  the  hes- 
itancy a  court  should  feel  in  declaring  an  act  of 
the  Legislature  unconstitutional,  but  in  this  case 
I  can  see  no  other  alternative.  Here  is  a  con- 
tract of  highly  beneficial  character  and  undoubt- 
ed validity,  attempted  to  be  struck  down  by  a 
statute  tnat  can  be  referred  to  not  a  single 
source  of  authority  under  the  police  power,  and 
which  is  detrimental,  rather  than  beneficial,  to 
the  only  portion  of  the  public  affected.  My  duty 
to  uphola  the  Constitution  in  such  a  case  by  de- 
claring the  statute  void  seems  to  be  clear,  and  I 
feel  no  hesitation  in  so  pronouncing  it.  This  be- 
ing so,  the  former  judgment  is  an  absolute  bar 
to  this  action. 
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2.  The  Mcood  qaestlon  raised  in  the  stipula- 
tion is  whether  the  ^'disability"  mentioned  in 
the  contract  of  membership  in  the  Relief  De- 
partmeDt  means  total  inability  to  work,  or  mere 
inability  to  perform  the  class  of  lal)or  in  which 
the  member  was  engaged  at  the  time  of  his  in- 
jury. The  question,  as  I  view  it,  presents  lit- 
tle difficulty.  In  rule  46  of  the  "Regulations  of 
the  Relief  Department**  this  statement  is  found: 
"Wherever  used  in  these  regulations,  the  word 
'disability'  shall  be  held  to  mean  phy^ioal  inabil- 
ity to  workf  by  reason  of  sickness  or  accidental 
injury,  and  the  word  'disabled*  shall  apply  to 
members  thus  phyncally  unable  to  toork.  (Ital- 
ics added.)  In  the  case  at  bar  it  is  admitted 
that  "the  plaintiff  is  unable  to  pursue  the  busi- 
ness in  which  he  was  engaged  when  he  was  in- 
jured, but  is  not  disabled  from  doing  work  of  a 
lighter    diaracter."     But    ability    to    perform 


"work  of  a  lighter  character^'  is  utterly 
patible  with  physical  inability  to  work,  for  that 
would  involve  a  contradiction  in  terms.  The 
regulation  does  not  suf  physical  inability  ti> 
work  in  the  line  in  which  he  was  formerly  en- 
iraged,  and  the  court  cannot  read  such  a  nsean- 
mg  into  it  A  narty  may  not  be  physically  able 
to  follow  one  line  of  work,  yet  thoroughly  able 
to  follow  another  and  more  lucrative  line. 
Plainlv  no  such  case  as  this  was  intended  to  be 

Srovided  for  by  the  payment  of  disabled  beoe- 
ts ;  hence  I  hold  that  Uie  disability  referred  to 
means  physical  inability  to  perform  any  labor. 
These  considerations  entirely  dispose  of  the  sec- 
ond and  last  issue  submitted  to  the  court. 

It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  defenses  interposed  by  the  defendant 
De  sustained^  and  the  complaint  be 
with  costs. 


End  or  Cases  in  Vol.  60. 


